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OTTO  THRBSS,  Respt^ 

V.  ■ 

F.  W.  ZEMPLE,  Appt. 

North  DaleoUi  S**premB  Court  — June  30,  tB^i0, 

{_  N,  D.  — ,  174  N.  W.  86.)  : 

Amy  —  Moratorium  Act  —  duty  to  vacate  jadsBnent, 

1.  Upon  a  motion  made  to  vacate  a  judgment  non  obstante  rendered  In 
tccordance  with  a  mandate  from  the  appellate  court,  upon  the  ground  thati 
at  the  time  of  the  roidition  thereof,  the  appellant  was  in  the  activ«  mili- 
tary  service  of  the  Federal  government,  and  it  so  appearing  upon  the  hear- 
ing of  such  motion,  it  was  the  express  duty  of  the  court,  pursuant 
to  chapter  10  of  the  ^>ecial  Session  Laws  N.  D.  1918  (the  Moratorium  Act) , 
to  vacate  such  judgment  and  to  not  take  any  further  proceedings  in  such 
action  during  the  time  our  government  is  engaged  in  the  present  war  and 
for  an  additional  period  of  one  year,  except  pursuant  to  the  provisions  of 
sidd  Moratorium  Act. 

[See  note  on  this  question  beginning  on  page  6.] 

i^peal  —  order  grantlnK  new  trial  —  —judgment  non  obstante  —  error. 

jndgBent  for  nonappulant.  3.  Upon  such  appeal,  where  it  ap- 

2.  Upon  an  appeal  from  an  order  pears  that  this  court  held  that  aa  a 
granting  a  new  trial,  where  the  entire  matter  of  law  the  respondent,  upon  the 
record  is  before  the  court  and  the  record,  was  entitled  to  a  directed  ver- 
qaestion  involved  is  the  sufficiency  of  diet  or  to  judgment  non  obstante,  and 
the  evidence  to  justify  the  verdict  in  its  mandate  to  the  trial  court  di- 
rendered,  the  supreme  court,  under  rected  that  the  case  be  remanded  for 
S§  7643  and  7844,  Comp.  Laws  1913,  further  proceedins^  in  accordance 
has  aathority  to  order  a  judgment  in  with  the  opinion  rendered,  it  is  held, 
favor  of  the  party  entitled  thereto  that  the  trial  court  did  not  err  in  di- 
pnrsuant  to  his  motions  made  there-  recting  and  causing  to  be  entered  a 
for,  even  IJiough  such  party  has  not  judgment  non  obstante  in  favor  of  the 
appealed  from  such  order.  respondent. 

Headnotes  by  Bbomson.  J. 

(Robinson,  J.,  dissents.) 

9  A.L.R^1. 
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Appeal  by  defendant  from  an  order  of  the  District  Court  for  Stark 
County  (Crawford,  J.)  refusing  to  vacate  a  judgment  for  plaintiif  in  an 
action  brought  to  recover  the  balance  of  insurance  money  collected  and 
held  by  defendant  on  property  of  which  plaintiff  was  the  owner.  Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court 

Messrs.  Jacobeen  &  Mnnay,  for  ap-    or  allowed  the  motion  for  judgment 


pellant: 

The  appellate  court  will  not  grant 
relief  to  a  partf  who  has  not  ai^ealed 
or  complained, '  in  the  mode  provided 
by  law,  of  the  j^iTBMnt  or  decree. 

Schumacher  v.  Great  Northern  R. 
Co.  23  N.  D.  231,  136  N.  W.  86. 

The  division  of  the  mooey  between 
the  parties  constituted  a  good  consid- 
eration which  cannot  be  destroyed  by 
simply  showing  that  Zemple  in  fact 
had  no  claim  to  the  money. 

McGlynn  v.  Scott,  4  N.  D.  18,  58  N. 
W.  460. 

In  order  for  a  party  to  have  judg- 
ment notwitiistanding  the  verdict  it 
must  appear  from  the  whole  record 
that  he  is  entitled  to  it. 

First  State  Bank  v.  Kelly,  30  N.  D. 
84,  152  N.  W.  194*  .  Ann.  Cas.  1917D, 
1044. 

Mandates  and  decisions  of  similar 
character  have  been  construed  in  oth- 
er states  to  mean  the  granting  of  a 
new  trial. 

Cahn  V.  Tootle,  68  Kan.  260,  48  Fac. 
919;  Ball  v.  RaAkin,  23  Okla.  801,  101 
Pac.  1105;  Gazos  Creek  Mill  &  Lum- 
ber Co.  T.  Cobum.  8'Cal.  App.  150,  96 
Pac.  859;  Oakland  v.  Oakland  Water 
Front  Co.  162  Cal.  675, 124  Fac.  261. 

Mr.  Wi  F.  Burnett  for  respondent. 

Bronson,  J.,  deliv^d  the  opinion 
of  the  court: 

This  is  an  appeal  from  a  judg- 
ment rendered  October  7,  1918,  and 
from  the  order  refusing  to  vacate 
the  same.  The  action,  originally 
commenced  in  March,  1914,  was 
tried  in  December,  1915,  before  a 
.  jury,  and,  pursuant  thereto,  judg- 
ment was  rendered  for  the  defend- 
ant in  December,  1916.  Thereafter, 
in  June,  1917,  upon  a  motion  made 
for  judgment  non  obstante,  or,  in 
the  alternative,  for  a  new  trial, 
the  trial  court  granted  a  new  trial. 
Thereupon,  the  defendant  appealed 
from  such  order,  and  in  the  month 
of  September,  1918,  this  court  in  its 
opinion  (40  N.  D.  — ,  169  N.  W.  79) 
held  that  the  trial  court  should  have 
directed  a  verdict  for  the  plaintiif, 


notwithstanding  the  verdict. 

In  the  latter  part  of  such  opinion 
it  is  stated:  "Order  affirmed  and 
case  remanded  for  proceedings  in 
accordance  with  this  decision." 

After  the  remittitur  was  filed,  the 
trial  court,  following  this  court's 
opinion  and  deeming  that  a  new 
trial  would  not  result  otherwise 
than  in  plaintiff's  favor,  ordered 
judgment  in  favor  of  the  plaintiff. 
Judgment  was  so  entered  in  October, 
1918.  In  November,  1918,  the  de- 
fendant made  a  motion  to  vacate 
such  judgment  upon  the  ground 
that  he  was  entitled  to  a  new  trial 
under  the  mandate  of  this  court, 
and  upon  the  further  ground  that, 
the  defendant  being  in  the  active 
military  service  of  the  United 
States  at  the  time  of  the  rendition 
of  such  judgment,  the  Moratorium 
Act  (chap.  10,  Sp.  L.  1918)  applied. 
Accordingly,  the  defendant  has 
again  appealed  to  this  court  from 
the  order  refusing  to  vacate  such 
judgment.  The  appellant  contends 
that  neither  the  mandate  nor  the 
remittitur  directed  the  trial  court 
to  enter  such  judgment,  and  that 
such  court  had  no  jurisdiction  to  so 
do.  That  the  effect  of  the  trial 
court's  action  is  to  grant  to  the  re- 
spondent a  greater  relief  than  he 
secured  in  the  trial  court  upon  a 
matter  concerning  which  he  did. not 
appeal,  and  upon  a  subject-matter 
that  was  not  before  this  court  for 
consideration.  These  contentions 
involve  the  construction  to  be  placed 
upon  the  former  decision  oi  this 
court  and  the  right  of  this  court  to 
direct,  and  the  trial  court  to  enter, 
a  judgment  non  obstante,  where  an 
appeal  has  been  taken  only  from  an 
order  granting  a  new  trial. 

It  is  clear  that  this  court  deter- 
mined in  its  opinion  upon  the  former 
appeal  (169  N.  W.  79)  that  the  plain- 
ti^,  as  a  matter  of  law  upon  the  rec- 
ord, was  entitled  to  a  directed  ver- 
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diet  or  to  Judgment  non  obstante. 
If  any  lack  of  darity  exista  as  to  the 
meaning  of  such  decision.  It  is  found 
only  in  the  last  paragraph  thereof, 
which  states  that  thQ  order  is 
affirmed  and  the  case  remanded  for 
proceedings  in  accordance  with  the 
decision.  If  such  last  paragraph 
had  stated  in  words,  "It  is  therefore 
ordered  that  judgment  be  entered  in 
the  trial  court  for  the  plaintiff  in  ac- 
cordance with  this  decision/'  there 
would  be  BO  difficulty  whataoever  in 
^qireheBding  ezartly  what  this 
court  intended  to  do.  There  can  be 
little  question,  upon  the  plain  lan- 
guage of  the  opinion,  that  it  did  so 
intend. 

Under  §  7643,  Comp.  Laws  1913, 
this  court  is  granted  the  specific 
power,  iqnn  an  appeal  from  an  order 
granting  or  denying  a  motion  tar  a 
new  ttial  in  an  action  where  a  mo- 
tion is  made  by  either  party  at  the 
close  of  the  case  to  direct  a  verdict, 
to  (Oder  and  direct  a  judgment  in 
favw  erf  the  party 
Appeai-ordw  who  wfts  entitled  to 
t  have  such  verdict 
directed  in  his  fa- 
var.  See  Ennis  t. 
Retail  Merchants  Asso.  Mut.  F.  Ins. 
Co.  33  N.  D.  20,  36,  156  N.  W.  234; 
Schumacher  v.  Great  Northern  R. 
Co.  23  N.  D.  231,  136  N.  W.  85. 
Such  motion  for  a  directed  verdict 
was  made  in  this  case.  Under  Comp. 
Laws  1918,  §  7844,  this  court,  upon 
an  appeal  &om  a  judgment  or  order, 
may  reverse,  affirm,  or  modify  the 
judgment  or  order,  and  in  all  cases 
this  court  shall  remit  its  judgment 
or  decision  to  the  court  from  which 
the  appeal  was  taken,  to  be  ^forced 
accordingly. 

The  appellant,  upon  the  former 
appeal,  appealed  from  an  order 
granting  a  new  trial.  He  brought 
for  review  before  this  court  the  en- 
Hre  record.  He  questioned  the  suffi- 
ciency of  the  evidence  to  warrant 
such  order.  He  contended  that  no 
new  trial  should  be  granted.  The 
trial  court  did  grant  a  new  trial  upon 
the  ground  that  evidence  was  insuffi- 
cient to  warrant  the  venlict  reur 
dered.   This  court -neeessarily  con- 
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sidered  the  sufficiency  ot  such- 
evidence  which  the  trial  court  con- 
sidered in  connection  with,  the  mo- 
tion for  the  new  trial,  involving 
therein,  also,  the  motions  inade  for 
a  directed  vcoiiict  and  for  judgdient' 
non  obstante.  This  court  upon  such 
former  appeal  did-  determine  that  as 
a  matter  of  law,  upon  theirecord,  no 
new  trial  should  be  granted,  and 
that  the  motion  for  a  divect«l  ver- 
dict or  for  judgment  non  obstante 
in  favor  of  the  plaintiff  riioold  have 
been  granted  by  the  trial  court.  The 
opinion  of  this  court  in  the  former, 
case  is  not  now  in  question.  The  ap- 
pellant now  contends  for  a  new  trial 
pursuant  to  that  opinion. 

Plainly  his  contention  must  he 
denied.    The  court  possessed  the- 
power  to  so  order 
judgment  for  the  Z^^^i^^J^. 
respondent  even 
though  he  contended  simply  for  a 
new  trial.    Comp.  Laws  1913,  § 
7643.   It  did,  in  fact,  exercise  such 
power,  apparently  deeming  it  to  be 
a  useless  legal  ceremony  to  remand 
this  case  for  a  new  trial  when  such 
action  would  be  futile,  and  would 
simply  serve  to  prolong  litigation. :  < 

The  appellants  furthor  contend 
that  under  the  Moratorium  Act-  the 
trial  court,  in  any  event,  should  have ; 
vacated  the  judgment  for  the  reason 
that  at  the  time  the  defendant  was . 
engaged  in  the  military  service  of 
the  United  States.   Under  chap.  lOi-.; 
Sp.  Laws,  N.  D,  1918  (the  Morato- 
rium Act),  it  is  specifically  provided, 
under  §  1  thereof,  that  no  further 
proceedings  shall  be  taken  in  any 
action  that  was  pending  at  the  ti?ne. 
the  act  took  effect,  in  which  any 
person  who  is  in  the  active  militJiry 
service  of  the  United  States  is  a 
party,  over  the  objection  of  such 
party,  his  attorney,  or  any  person 
interested  in  his  behalf.    Under-  § 
3  thereof,  it  is  provided  that  any 
IMY>ceeding  taken  against  any  ai^h 
person  shall  be  vacated  and  declared 
void  as  a  matter  of  course  upon. 
proper  application  to  vacate  tlje 
same.  The  re^ndent,  in  his  bri«f^ 
suggests  to  this  court  that  if  thq, 
trial  court  transgressed  the  termSifif 
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the  act,  it  was  done  unwittingly,  and 
that  proper  safeguards  have  been 

ordered,  ixi  that  the  trial  court  has 

directed  that  no  proceedings  be  had 
fori  the  enforcement  of  the  judg- 
ment until  the  further  order  of  the 
oourt. '  In  the  record  it  appears  that 
the  defendant  wasinducted  into  the 
military  service  in  the  month  of 
Februiu-y,  1918,  and  ever  since  that 
time.  Jup  to  the  25th  day  of  Novem- 
ber.- 1918,.  when  the  affidavit  was 
mad6.  'has  been  in  the  active  military 
service  of  the  United  States.  The 
act  is  exi^it  and  direct  in  its  terms. 
It  must  be  -given  effect  in  accordance 
Mrith  its  express  terms.  In  this  ac-- 
tt6n  a  judgment  was  likewise  ren- 
dered against  the  garnishee.  Ap- 
pai*ent^  no  showing  was  made  to 
the  trial  court  under  the  provisions 
of  .&  4^of  the  Moratorium  Act,  pro- 
vidmg  for  the  giving  of  a  bond  and 
'<.;  \'  ■  "the  taking  of  prop- 
t!StSf^S£::kntr  erty,  when  the  court 
jSiAmSi)  ■  ■  »*M>uld  so  order  up- 
■  ^.  '  on  the  grounds  stat- 
^  ra  said  §  4.  The  trial  court  accord- 
ingly erred  in  not  vacating  the 
judgment  pursuant  to  the  terms  of 
the  Moratorium  Act. 

'  It  is  therefore  ordered  that  the 
«rder  of  the  trial  court  be  reversed 
and  the  judgment  be  vacated,  and 
that  no  further  proceedings  be  taken 
in  such  action  during  the  time  the 
United  States  is  engaged  in  the  pres- 
ent war,  and  for  an  additional  period 
of  one  year,  unless  otherwise  or- 
dered by  the  trial  court  pursuant  to 
the  terms  of  such  Moratoriimi  Act, 
*nie  appelant  will  recover  the  costs 
in  this  court  of  this  appeal. 

Chrbtianson,  Ch.  J.,  and  Biidzdl, 

J^,  concur. 

..Grace,  J.,  concurs  in  the  result. 

'  'RoMnaon,  J.,  dissenting: 
■  In  this  case  a  former  appeal  was 
heard  and  decided  on  July  10,  1918. 
A  motion  for  rehearing  was  denied 
September  24,  1918.  40  N.  D.  — , 
169N.  W.  79.  The  court  held  thus: 
the  record  and  undisputed  evi- 
idoice  the  csuse  presents  no  question 
of  fact  to  submit  to  a  jury.  The 
<^urt  should  have  directed  a  verdict 


in  favor  of  the  plaintiff  or  allowed 
the  motion  for  judgment  notwith- 
standing the  verdict." 

That  was  a  direction  to  the  trial 
court  to  enter  judgment  in  favor  of 
the  plaintiff.  Hence,  on  filing  the 
remittitur,  judgment  was  entered  in 
accordance  with  the  decision  of  this 
court.  On  October  2,  1918,  a  notice 
of  taxation  of  costs  was  duly  served 
on  defendant's  attorney,  which  ap- 
pears by  his  written  admission.  He 
appeared  and  filed  written  objections 
to  the  taxation  of  the  cost  of  print-, 
ing  the  brief.  Then  on  November 
14,  1918,  defendant's  attorneys 
served  notice  of  a  motion  to  vacate 
the  judgment  on  the  ground  that 
the  court  had  not  jurisdiction  to 
enter  the  same  without  a  new  trial. 
Subsequently,  defendant  added  in 
pencil  another  cause,  to  wit,  "that 
at  the  time  of  the  entry  of  judgment 
herein  defendant  was  in  the  United 
States  Army,"  and  on  December  27, 
1918,  at  the  time  of  the  hearing  of 
the  motion,  th^  was  filed  an  affi- 
davit by  Mr.  Murray  "that  in  Feb- 
ruary, 1918,  defendant  was  drafted 
into  military  service  of  the  United 
States,  and  that  at  all  times  since 
then  he  has  been,  and  still  is,  in  the 
military  service  of  the  United  States 
at  Cunp  Xjewis,  in  the  state  of  Wash- 
ington, as  appears  from  a  letter 
written  by  defendant  dated  Novem- 
ber 18.  1918."  The  court  made  an 
order  denying  the  motion  to  vacate 
the  judgment  and  directing  that  ex- 
ecution from  the  judgment  be  sus- 
pended for  the  period  of  one  year 
after  peace  has  been  declared.  Thus 
tile  court  gave  defendant  the  full 
benefit  of  the  Moratorium  Statute, 
though  defendant  did  not  ask  for  it 
in  the  original  notice  of  motion,  and 
though  he  did  not  claim  the  same  at 
the  time  of  the  taxation  of  costs. 
Now  the  law  does  not  require  idle 
acts,  and  surely  an  order  that  tiie 
judgment  be  set  aside  and  rein- 
stated after  the  lapse  of  the  year 
would  have  been  an  idle  act,  impos- 
ing costs  on  the  defendant. 

The  statute  provides  that  no  ac- 
tion for  the  recovery  of  any  indebt- 
edness against  any  person  in  the 
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military  service  of  the  United  States 
shall  he  maintained  during  the  time 
the  United  States  is  at  war,  and  for 
an  additional  peiiod  of  one  year,  and 
that  during  such  time  no  further 
proceedings  shall  be  taken  in  any  ac- 
tion that  is  pending  against  the  par- 
ty, over  the  objection  of  such  party 
or  of  hia  attorney,  nor  shall  any 
judgment  against  such  person  be  en- 
forced against  him  or  hia  property 
during  such  period.  In  the  opinion 
of  the  writer  the  act  is  void  because 
it  impairs  the  obligations  of  con- 
tracts, and  because  the  subject  of 
the  act  is  not  expressed  in  its  title. 
The  title  is:  "An  Act  Regulating 
Civil  Rights  of  Members  of  the  Mil- 
itary and  Naval  Establishments  of 
the  United  States  Engaged  in  the 
Present  War."  Now  the  word  "civ- 
il," is  from  "civis,"  a  citizen,  and 
"civil  rights"  mean  the  rights  of  cit- 
izens, and  not  an  exemption  from 
due  process  of  law.  But  in  this  case 
there  is  no  reason  to  pass  on  the 
constitutionality  of  the  act.  It  does 
not  debar  anyone  who  is  in  the 
Army  from  voluntarily  appearing  in 
court  and  contesting  his  rights  to 
property.  In  this  case  the  defendant 
appeared  and  contested  his  claim  to 
$700,  which  was  garnished,  and  the 
real  purpose  of  the  appeal  was  to 
contest  that  right  or  claim.  It  was 
to  give  "defendant  a  further  oppor- 
tunity to  contest  his  right  to  the 
money.  Now  the  statute  does  not 
provide  that  any  court  must  take  ju- 
dicial iK>tice  of  the  fact  that  any  per- 
son is  in  the  active  military  service, 
or  by  reason  of  such  service  deny 
him  the  right  to  prosecute  or  defend 
an  action.  It  does  provide  that  no 
IH:t>ceeding  in  an  action  shall  be  tak- 
en against  him  over  his  objection  on 
the  ground  that  he  is  in  the  active 
ndlitary  service,  but  when  this  case 
was  before  the  court  no  such  objec- 
tion was  made.  When  defendant  ap- 
peared and  contested  the  taxation  of 
costs,  no  such  objection  was  made. 
When  defendant  gave  notice  of  mo- 
tion to  set  aside  the  judgment,  no 
such  objection  was  made.  It  was 
not  made  until  December  28,  1918, 
when  the  motion  was  submitted  to 
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the  court  and  decided,  and  then  the 
court  made  its  order  giving  defend- 
ant the  full  benefit  of  the  statute: 
Now  to  say  that  the  judgment  most 
be  vacated,  with  directions  to  re- 
state the  same  after  the  lapse  of -a 
year,  would  be  ridiculous  and  absurd 
— and  it  would  be  an  idle  act.  If  the 
judgment  as  entered  by  the  district 
court  should  be  held  void,  then,  for 
the  same  reasons,  the  judgment  of 
this  court  on  the  former  appeal 
should  be  held  void. 

Furthermore,  the  Moratorium  Act 
is  void  because  it  conflicts  with  the 
provision  that  no  state  shall  pass 
any  law  impairing  the  obligation  of 
contracts.  The  decisions  of*  the 
United  States  Supreme  Court  do  es- 
tablish this  rule : 

"The  obligation  of  a  contract,  in 
the  constitutional  sense,  is  the 
means  provided  by  law  by  which  it 
can  be  enforced — by  which  the  pjur- 
ties  can  be  obliged  to  perform  it. 
Whatever  legislation  lessehs  the  effi- 
cacy of  these  means  impairs  the  ob- 
ligation. If  it  tend  to  postpone  or 
retard  the  eniforcement  of  the  con- 
tract, the  obligation  of  the  latter  is 
to  that  extent  weakened."  •  Louisiana 
V.  New  Orleans,  102  U,  S.  206,  26 
L.  ed.  132;  Planters'  Bank  v.  Sharp, 
6  How.  301, 12  L.  ed.  447;  Edwards 
V.  Kearzey,  96  U.  S.  595,  600,  24  JL: 
ed.  793,  796;  Bamitz  v.  Beverly,  163 
U.  S.  118.  41  L.  ed.  93.  16  Sup.  Ct. 
Rep.  1042. 

"The  obligation  of  a  contract  .  .  . 
is  that  duty  of  performing  it. .  .  .  . 
And,  if  the  law  is  so  changed  that 
the  means  of  enforcing  this  duty  are 
materially  impau%d,  the  obligation 
of  the  contract  no  longer  remains 
the  same."  Curran  v.  Arkansas,  15 
How.  304,  319.  14  L.  ed.  705,  712; 
Seibert  v.  United  States.  122  U.  S. 
284,  30  L.  ed.  1161,  7  Sup.  Ct.  Rep. 
1190 ;  Bronson  v.  Kinzie,  1  How.  311, 
11  L.  ed.  148;  McCracken  v.  Hay- 
ward.  2  How.  608,  612, 11  L.  ed.  397, 
399 ;  Gantly  v.  Ewing,  3  How.  707, 
11  L.  ed.  794 ;  Butz  v.  Muscatine,  8 
Wall.  575,  583,  19  L.  ed.  490,  493; 
Walker  v.  Whitehead,  16  Wall.  314, 
21  L.  ed.  357. 

But  Congress  bad  power  to  pass 
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all  laws  necessary  for  the  protection 
of  the  soldiers,  and  it  did  pass  a 
moratorium  statute  which  provides 
that,  when  a  person  in  the  military 
service  has  appeared  in  an  action, 
and  his  rights  have  been  in  no  way 
prejQdiced  hy  reason  of  his  military 
service,  then  there  is  not  ev^  a  stay 
of  the  judgment  against  him.  U.  S. 


Comp.  Stat.  §  30781bb,  Fed.  Stat. 
Anno.  Supp.  1918,  p.  814.  Certainly 
there  is  no  occasion  for  this  court 
supplementing,  adding  to,  or  taking 
aaiything  from  the  act  of  Congress. 
The  judgment  should  be  afiirmed. 

Petition  for  rehearing  denied, 
September  8, 1919. 
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/.  InCrodudory. 

The  eanergencies  arising:  from  the 
codrtence  of  a  state  of  war  have  at 
various  times  iriven  birth  to  statutes, 
ordinarily  termed  "stay^  or  "mora- 
tory" statutes,  providing  in  some  man- 
ner for  the  temporary  relief  of  debt- 
ors. A  "moratory  statute"  is  a  stat- 
ute grantins  a  "moratorium,"  and  a 
"moratorium"  may  be  defined  as  a 
period  during  which  an  obligor  has  a 
legal  right  to  delay  meeting  an  obli- 
gation. See  Webster's  New  Int  Diet. 

The  present  note,  in  disens^ng  the 
validity  and  construction  of  war  legis- 
lation in  the  nature  of  a  moratory 
statute,  concerns  itself  only  with 
those  acts  which  have  been  passed 
for  the  benefit  of  the  debtor.  No  dis- 
cussion is  attempted  of  similar  stat' 
utes  enacted  for  the  benefit  of 
creditors,  such  as  a  statute  extending 
the  period  of  the  Statute  of  Limita- 
tions. Nor  does  the  note  include 
cases  arising  under  the  Federal 
Soldiers'  Jt  Sailors'  Civil  Relief  Act, 
except  as  they  involve  the  effect  of 
the  Federal  act  to  supersede  state 
legislation.  For  an  exhaustive  discus- 
sion «f  the  validity  and  construction 
of  that  statute,  see  the  note  to  BfOBSB 
V.  Stober,  post,  78.  Likewise,  cases 
wherein  relief  by  way  of  continuance 
or  otherwise  has  hetok  granted  in  the 
abeence  of  a  statute,  because  of  the 
absence  of  a  party  or  a  witness  in  the 
military  or  naval  service,  are  not  in- 
cluded. 

//.  Atnertean  aIoImIm. 
m.  Validity, 
1.  Statute  appltcable  tm  pmtona 

While  as  a  general  rule  a  mere 
change  of  remedy  is  open  to  no  consti- 
tutional objection  unless  it  amounts 
to  the  impairment  of  the  obligation  of 
a  contract,  it  has  been  generally  held 
that  war  legislation,  in  the  nature  of 
a  nioratmy  law  which  suspends  or  de- 
lays the  creditor's  r^ht  to  enforce  his 
remedy  against  the  debtor  at  matu- 
rity, is  unconstitutional  in  its  applica- 
tion to  existing  contracts,  as  being  an 
impairment  of  their  obligation. 

rtleh— B  —  Hudspeth  v.  Davis 
(18C7)  41  Ala.  889. 


Arkan8a8.^Burt  v.  Williams  (1863) 
24  Ark.  91. 

Missouri.  —  Stevens  v.  Andrews 
(1861)  ^1  Mo.  206. 

North  Carolina. — Jones  v.  Critten- 
den (1814)  4  N.  C.  (1  Gar.  Law  Repos. 
386),  6  Am.  Dec.  531;  Barnes  v. 
Barnes  (1861)  53  N.  Q.  (8  Jones.  L.) 
366. 

Peansylvania.  —  Miller    v.  Ripka 

(1861)  4  Phila.  309;  Bunn  v.  Gorgas  " 

(1862)  41  Pa.  441.  Compare  BiUmeyer 
v.  Evans  (1861)  40  Pa.  324,  and  Lewis 
v.  Lewis  (1864)  47  Pa.  127. 

South  Carelina.— State  v.  Carew 
(1866)  47  S.  C.  L.  (13  RielT.)  498,  91 
Am.  Dec.  246. 

South  Dakota.  —  See  Granger  v. 
Luther  (1920)  —  S.  D.  — ,  176  N.  W. 
1019. 

TexasL— Lnter  v.  Hunter  (1868)  30 
Tex.  689,  98  Am.  Dec.  494;  Canfleld  v. 
Hunter  (1868)  30  Tex.  712;  Culbreath 
v.  Hunter  (1868)  30  Tex.  713;  Levison 
V.  Norris  (1868)  30  Tex.  713;  Levison 
V.  Krohne  (1868)  30  Tex.  714. 

Thus,  in  State  v.  Carew  (&  C) 
supra,  the  South  (Carolina  Act  of 
1861.  entitled  "An  Act  to  Extend  Re- 
lief to  Debtors,  and  to  Prevent  the 
Sacrifice  of  Property  at  Public  Sales," 
which  prohibited  the  service  or  exe- 
cution of  "any  mesne  or  final  process 
of  any  of  the  courts  of  this  state  for 
the  collection  of  money  until  after  the 
expiration  of  ^e  first  session  of  the 
next  general  assembly,"  with  certain 
exceptions,  was  held  to  be  invalid  in 
its  application  to  contracts  in  force  at 
its  passage,  as  being  repugnant  to 
that  provision  of  the  Federal  Consti- 
tution which  prohibits  the  states  from 
impairing  the  obligati<m  of  a  c(mtract. 

The  foregoing  act,  however,  was,  in 
Barry,  v.  Iseman  (1866)  48  &  C.  L. 
(14  Rich.)  129,  91  Am.  Dw;.  262,  held 
to  be  constitutional  as  regards  its  ap- 
plication to  ccmtracts  entered  into 
subsequent  to  its  passage. 

The  Missouri  Stio^  Law  of  March  7, 
1861,  provided  that  all  executions  is- 
sued on  any  judgment  rendered  by 
any  court  of  record  should  be  return- 
able to  the  second  term  after  th^r 
issuance.  In  Stevens  v.  Andrews 
(Mo.)  supra,  the  aet  was  held  to  be 
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unconstitutional  as  impairinsr  the 
obligation  of  existing  contracts. 

In  Jones  v.  Crittenden  (N.  C.)  bu- 
pra,  the  North  Carolina  Act  of  1812, 
desisrned  "to  suspend  executions  for 
a  limited  time,"  which  provided  that 
ahy  court  rendering  a  judgment 
against  a  debtor  for  debt  or  damages, 
between  the  31st  of  December,  1812, 

,  and  the  1st  of  February,  1814,  should 
stay  the  judgment  until  the  first  term 
after  the  latter  date,  on  the  defend- 
ant's giving  two  freeholders  as  secu- 
ri^,  was  held  to  be  void  as  impairing 
the  obIig%tion  of  contracts  entered 
into  prior  to  its  passage. 

A  subsequent  North  Carolina  stat- 
ute (Act  of  May  11,  1861)  passed  dur- 
ing the  Civil  War,  provided  as  fol- 
lows: "No  execution  of  fieri  facias  or 
venditioni  exponas  founded  upon  a 
judgment  in  any  suit  or  action  for 
debts  and  demands  due  on  bonds,, 
promissory  notes,  bills  of  exchange, 
covenants  for  the  payment  of  money, 
judgments,  accounts,  and  all  other 

,  contracts  for  money  demands,  or.con- 
tracts  for  specific  articles,  other  than 
those  upon  official  bonds  or  in  favor 
of  the  state,  or  against  nonresidents, 
shall  be  issued  from  the  passage  of 
this  act,  by  any  court  of  record  or 
magistrate,  for  the  sale  of  property, 
until  otherwise  provided  by  law;  nor 
shall  there  be  any  sales  under  deeds 
of  trust  or  decrees,  unless  by  the 
consent  of  parties  interested,  until 
otherwise  provided  by  law."  In 
Barnes  v.  Barnes  (N.  C)  supra,  it 
was  held  that  the  act  was  invalid  as 
being  an  impairment  of  the  obligation 
of  contracts  entered  into  prior  to  its 
passage. 

For  a  like  reason,  a  provision  in  the 
Pennsylvania  Stay  Law  of  1861,  en- 
titled "An  Act  Relating  to  Judgments 
and  Executions/'  which  directed  the 
court  to  isma  no  execution  against  a 
defendant  debtor  except  in  accordance 
with  an  agreement  entered  into  by  a 
certain  proporti<m  of  his  creditors, 
was  held  to  be  unconstitutional. 
Miller  Rif^  (1861)  4  Fhila.  (Pa.) 
309,  wherein  the  court  said:  **Two 
thirds  in  value  and  a  majority  in 
number  of  the  creditors  decide  what 
is  reasonable,  and  the  act  gives  the 


court  no  power  to  review  their  action. 
The  stay  ordered  to  be  entered  by  tibe 
court  must  be  in  precise  conformity 
to  that  reported  as  the  terms  of  the 
agreement  of  the  creditors.  We  can- 
not say  that  the  act  is  constitutional 
as  to  such  agreements  as  we  deem  rea- 
sonable, and  unconstitutional  as  to 
such  as  we  think  unreasonable.  Such 
a  matter  cannot  be  the  subject  of 
judicial  discretion.  We  have  no  pow- 
er to  do  what  the  legislature  has  not 
done— annex  a  proviso  that  the  stay 
shall  not  exceed  a  certain  limit.  If  it 
be  true  that  the  legislature  may  grant 
a-  reasonable  stay,  it  is  not  reasonable 
to  leave  it  to  the  decision  of  a  major- 
ity in  number  and  two  thirds  in  value 
of  the  creditors — a  tribunal  not  recog- 
nized by  law,  and  which  may  be  un- 
duly influenced  in  favor  of  the  debtor. 
It  must  be  competent  for  the  plain- 
tiff in  each  case  to  deny  the  bona 
fidea  of  the  assenting  creditors;  yet 
no  provision  is  made  by  the  law  for 
the  decision  of  tiiat  question,  unless 
it  be  by  the  prothonotary,  and  no 
power  of  revision  is  given  to  the- 
court  over  his  determination.  On  the- 
whole  we  are  of  opinion  that  this  pro- 
vision of  the  Stay  Law  is  so  cle&rly 
and  palpably  unconstitutional  that 
we  ought  not  to  refer  the  case  before 
us  to  the  prothonotary."  To  the  same 
effect,  see  Bunn  v.  Gorgas  (1862)  41 
Pa.  441. 

Similarly,  the  Civil  War.  Acts,: 
which  suspended  all  actions  until  the 
ratification  of  peace  between  the  Con- 
federate States  and  the  United  States, 
were  held  to  impair  the  obligation  of 
existing  contracts.  Thus  in  Burt  v. 
Williams  (1863)  24  Ark.  91,  the 
Arkansas  Act  of  December^  1862, 
which  declared  that  "all  suits  at  law 
or  equity,  now  pending  or  hereafter 
to  be  commenced,  in  any  of  the  courts' 
of  this  state,  shall  be  continued  until 
after .  the  ratification  of  peace  be- 
tween the  United  States  and  the  Con-j 
federate  States,"  was  held  to  be  un- 
constitutional. The  court  said:  "Uii.- 
der  tiie  operation  of  the  law  we  Jtre 
now  considering,  every  remedy  to  se- 
cure the  performance  of  a  contract  ia . 
taken  away  until  the  happening  of  an 
event  which  may  never  happra;  and 
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S8  to  all  contracts  made  before  the 
pasaaffe  of  the  act,  the  act  is  uncon- 
stitutional, and  therefore  void." 

An  Alabama  statute  (Act  December 
10^  1861,  S  6)  prohibited  the  issue  of 
an  «cecutiott,  without  the  written  con- 
sent of  the  defendant,  until  after  the 
expiration  of  one  year  from  the  rati- 
fication of  a  treaty  of  peace  between 
the  Confederate  States  and  the  Unit- 
ed States,  except  in  certain  specified 
cases,  and  under  certain  specified  con- 
ditions. In  Hudspeth  v.  Davis  (1867) 
41  Ala.  889,  it  was  held  that  the  fore- 
going statute  was  void  as  impairing 
the  obligation  of  contracts,  whether 
tested  by  the  Constitution  of  the 
United  States,  or  by  that  of  the  Con- 
federate States. 

A  Florida  statute  (Act  of  Decem- 
ber 13,  1861),  which  prohibited  all 
"executioaa  and  iudgments  at  common 
law  or  decrees  in  chanceiy  in  this 
state,  until  twelve  months  .after  peace 
is  made  and  proclaimed  or  until  oth- 
erwise provided  by  law,  between  the 
Confederate  States  of  America  and 
the  United  States  of  America,  except 
by  the  consent  of  the  defendant  or 
defendants,"  was  held  to  be  uncon- 
sUtntiwal  in  Garlington  v.  Priest 
(1870)  18  Fla.  669,  as  being  against 
public  policy,  since  it  contemplated 
the  success  of  the  Confederate  States, 
and  the  destruction  of  the  natioifal 
integrity. 

And  a  similar  statute  in  Texas  (Act 
December  7, 1861,  §  1.  as  amended  by 
Acts  December  2,  16^,  8  1,  and  De- 
cember 16,  186S,  i  1),  which  sti^ed 
the  collection  of  debts  until  the  rati- 
fication of  peace  between  the  United 
States  and  the  Confederate  States, 
was  held  to  be  aneonstitutional  for 
the  same  reason.  Later  t.  Hunter 
(1868)  SO  Tex.  689,  98  Am.  Dec.  494; 
Canfteld  v.  Hunter  (1868)  80  Tex. 
712;  Culbreath  v.  Hunter  (1868)  30 
Tex.  713;  Levison  v.  Norris  (1868)  30 
Tex.  713;  Levison  v.  Krohne  (1868) 
80  Tex.  714. 

Where  the  parties  to  a  contract 
make  a  special  agreement  concerning 
the  remedy,  by  stipulating  in  the  con- 
tract tiiat  in  case  of  failure  of  pay- 
ment there  shall  be  no  stey  of  execu- 
tion, or  that  the  mortgagee  may  enter, 


or  that  all  exemption  rights  are 
waived,  the  rule  is  that  the  remedy 
becomes  a  part  of  the  obligation  of 
the  contract,  and  any  subsequent 
statute  which  affecto  the  remedy  un- 
der the  contract  impairs  its  obliga- 
tion, and  is  unconstitutional.  Thus, 
in  the  Pennsylvania  Act  of  May  21, 
1861,  granting  to  judgment  debtors  a 
year's  stay  of  execution  on  certain 
conditions,  it  was  declared  that  the 
provisions  of  the  act  should  "extend 
to  all  judgments  or  debts  upon  which 
stay  of  execution  has  been  or  may  be 
waived  by  the  debtor,  in  any  original 
obligation  or  contract  upon  which 
such  judgment  has  been  or  may  here- 
after be  obteined,  or  by  any  stipula- 
tion entered  into  at  any  time  separate 
from  said  obligation  or  contract." 
In  Billroeyer  v.  Evans  (1861)  40 
Pa.  324,  k  appeared  that  certein 
debtors  authorized  Judgment  to  be 
entered  against  them  for  a  certain 
sum,  *Vith  interest,  coste  of  suit,  re- 
lease of  errors,  and  without  stay  of 
execution  after  the  day  of  payment." 
It  was  held  that  this  stipulation  as  to 
the  remedy  became  a  part  of  the  obli- 
gation, and  therefore  that  the  proviso 
of  the  act,  extending  its  operation  to 
this  class  of  cases,  was  unconstitu- 
tional and  void.  The  court  said: 
"The  Act  ai  1861  is  said  to  be  merely 
a  modification  of  Uie  plaintiff's  legal 
remedies.  But  a  statute  strictly 
remedial  may  impair  the  obligation  of 
a  contract,  and  when  this  happens  the 
act  is  unconstitutional.  Bronson  v. 
Kinzie  (1843)  1  How.  (U.  S.)  322, 
11  h.  ed.  147.  This  always  happens, 
where  the  parties  make  legal  remedies 
a  subject  of  their  contract,  and  sub- 
sequent legislation  conflicte  with  what 
they  have  expiessed  in  their  agree- 
ment. If  they  do  not  prescribe  the 
rule  of  remedy  in  their  contract,  the 
lawmaking  power  is  free;  but  if  they 
do,  they  become  a  law  to  themselves, 
and  the  legislature  must  let  them' 
alone.  Stay  laws,  exemption  laws,  and 
limitation  laws  are  ordinarily  consti- 
tutional, though  applied  to  existing 
and  prior  contracts,  but  the  cases  in 
which  such  laws  have  been  snsteined 
have  been  cases  in  which  the  parties 
have  not  contracted  about  the  subject- 
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matter  to  which  the  laws  were  appli- 
cable. .  .  .  But  if  the  titing:  provid- 
ed for  by  the  legislature  be  within 
their  general  oompetraca,  and  yet  be 
the  very  thing  expreuly  excluded  by 
a  particular  contract,  it  is  plain  that, 
as  to  the  parties  to  that  contract,  the 
law  is  unconstitutional  and  void,  be- 
cause it  impairs  the  obligation  of 
their  contract.  Nor  do  you  rescue  tiie 
law  from  this  consequence  by  calling 
it  remedial.  The  legislature  can  no 
more  overthrow  the  lawful  contracts 
of  partim,  under  guise  of  remedial 
legislation,  than  by  direct  assault. 
They  can  pass  no  law  that  impairs 
the  obligation  of  contracts.  Exemp- 
tion statutes  illustrate  this  whole  sub- 
ject. What  portion  of  a  man's  prop- 
erty shall  be  liable  for  his  debts,  and 
what  shall  be  otempt,  is  a  fair  sub- 
ject of  le^alative*  discretion.  Mani- 
festly e:Mnq>tion  statutes  are  regula- 
tions of  the  creditor's  remedies 
against  the  debtor's  property.  They 
are,  therefore,  c<mstitutional.  But  in 
a  particular  contract  the  debtor  stip- 
ulates that  he  will  have  no  .exemption, 
and  devotes  all  of  his  property  to  the 
payment  of  his  debts.  Now,  whilst  he 
cannot  repeal  the  law  by  his  agree- 
ment, he  can  refuse  its  favors.  His 
contract  is  lawful  and  binding.  His 
waiver  of  legal  rights  has  become 
parcel  of  the  obligation  of  his  con- 
tract, and  the  legislature  can  no  more 
impair  that  obligation  than  they  can 
annul  the  entire  contract.  So,  when 
these  ■  defendants  stipulated  for 
twelve  months'  credit,  and  agreed 
that  there  should  be  no  stay  of  execu- 
tion beyond  that  limit,  can  the  legis- 
lature say  there  shall  be  a  stay  beyond 
that  limit,  without  impairing  the  obli- 
gation of  the  contract?  How  would 
it  be  possible  more  directly  to  impair 
a  contract?  What  is  it  but  setting 
aside  the  contract  made  by  the  par- 
ties, and  substituting  a  different  one 
for  it?  To  say  that  a  contract  which 
waives  a  stay  of  execution  is  not  im- 
paired by  a  law  which  gives  a  stay  is 
to  talk  language  which  is  unintelli- 
gible. If  the  legislature  may  do  this, 
the  constitutional  provisions  are  a 
vain  parade  of  words,  a  mere  theo- 
retical  rule  wiUiout  any  practical 


force  or  value.  Our  opinion  Is  that 
the  clause  of  the  act  above  quoted  is 
in  conflict  with  §  tO,  art.  1,  of  the 
Constitution  of  the  United  States,  and 
with  9  17,  art.  9,  of  the  Constita1»on 
of  Pennsylvania,  and  that  it  is,- there- 
fore, null  and  void." 

To  the  same  effect  as,  and  follow- 
ing, BiUmeyer  v.  Evans  (Pa.)  supra, 
see  Lewis  v.  Lewis  (1864)  47  Pa.  127. 

But  while  the  legislature  cannot 
grant  a  second  stay  additional  to  a 
former  legal  stay,  they  may  superadd 
a  legal  stay  to  a  prior  one  voluntarily 
given  by  the  creditor.  Thus,  in 
Breitenbach  v.  Bush  (1863)  44  Pa. 
313,  84  Am.  Dec.  442,  it  appeared  that 
a  confession  of  judgment  contained 
these  words :  "Execution  to  stay  until 
the  first  day  Of  April  neart."  It  was 
argued  on  the  authority  of  BiU- 
meyer V.  Evans  (Pa.)  snpra,  that  this 
was  a  stipulation  concerning  a  stay 
which  the  Act  of  April  18, 1861  (here- 
tofore quoted)  could  not  alter.  The 
court  said:  "The  words  in  that  case 
were  'without  stay  of  execution  after 
the  day  of  payment,'  and  we  held  that 
the  legislature  could  not  add  a  stay 
in  violation  of  the  agreement.  The 
difference  in  the  two  cases  -is  ap- 
parent. Here,  the  creditor  granted  a 
stay  to  a  fixed  date,  the  debtor  stipu- 
lating nothing  in  respect  to  his  liabil- 
ity after  that  date;  there,  the  debtor 
stipulated  that  there  should  be  no 
stay  after  the  day  of  payment.  The 
legislature  there  contradicted  the  ex- 
press stipulation;  here,  It  does  not." 

A  Kentucky  statute  passed  in 
1861  limited  the  jurisdiction  of  the 
courts,  during  a  period  of  'seven 
months,  to  the  trial  of  cases  other 
than  those  wherein  money  judgments 
were  to  be  rendered.  In  Johnson  v. 
Higgins  (1861)  3  Met.  (Ky.)  666,  it 
was  contended  that  so  much  of  the 
act  as  forbade  the  courts  from  ren- 
dering judgments  for  debt,  or  lim~ 
ited  their  jurisdiction  to  other  cases 
during  the  time  specified  in  the 
ac^  impaired  the  appellees  legal 
remedy  to  enforce  his  contract,  1^ 
preventing  him  from  obtaining  his 
judgment  as  soon  as  he  could  have 
done  under  the  previous  law,  and 
that  therefore,  to  such  ext«at,  it  ira- 
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jMired  the  obligation  of  bis  contract. 
The  eonrt  said :  "This  act,  <n  rather 
the  first  seetion  Uiereof,  relates  not 
to  the  remedy  i^ereby  a  contract  is 
to  he  urfoKed*  but  to  the  courts  of 
the  state  which  administer  the  rem- 
edy. ...  Its  whole  province  is  to 
fix  the  periods  within  which  the 
courts  shall  or  shall  not  hear  and  de- 
cide such  cases,  and  to  prescrilw 
what  business  they  may  or  may  not 
tnnsaet  within  such  times.  It  is»  in 
other  words,  substantially  an  act  to 
limit— to  reflTulate — ^the  jurisdiction 
of  the  courts,  an  «ercise  of  power 
over  a  subject  placed,  as  we  have 
sera,  expressly  within  the  control  of 
Qie  legiftlatare  by  the  Constitution. 
.  .  .  Now,  the  section  of  the  act 
conplalned  of  does  net  alter  or  abolish 
tte  courts,  nmr  does  it  change  their 
sessions.  It  does  less  than  either — 
it  merely  prescribes  what  business 
they  may  do  within  a  certain  period 
of  time ;  or,  in  other  words,  .it  limits 
their  jurisdiction  during  such  period 
to  certain  classes  of  eases,  a  epeeies 
of  lei^slatlon  of  connnon  occurrence 
snd  undOBbted  constitatienality. 
.  .  .  We  conclude,  therefwe,  that 
the  section  of  the  act  referred  to  does 
not  conflict  with  the  constitutional 
provisione  prohibiting  the  enactment 
of  laws  impairing  the  obligation  of 
contraets."  To  the  same  effect,  see 
Baifcley  V.  Glover  (1862)  4  Met.  (Ky.) 
44. 

In  the  Louisiana  case  of  Johnson  v. 
Duncan  (1915)  3  Mart.  (La.)  580,  6 
Am.  Dec.  676;  it  was  held  that  an  act 
which  suspended  all  legal  proceed- 
ings during  an  actual  invasion  was 
not  violative  of  the  constitutional  pro- 
vision against  the  impairment  of  the 
^ligation  of  a  contract. 

2.  Statute  apiilteable  to  pevaottH  in 
mlMfnry  «anrfoe. 
laiVainMMt  at  obMga*!—  at  eontraot* 

As  a  general  rule,  a  moratory  law 
which  stays  all  actions  against  per- 
sons in  the  military  or  naval  service 
for  a  definite  and  reasonable  time 
does  not  impair  the  obligation  of  a 
contract,  since  the  application  of  the 
statute  is  solely  to  l^e  remedy.  Mc- 
0)nnick  v.  Rusch  (186S)  16  Iowa,  128, 
8S  Am.  Dee.  401;  Johnson  v.  Higgins 


(1861)  8  Met.  (Ky.)  566;  Barkley  v. 
Glover  (1802)  4  Met.  (Ky.)  44;  £d- 
mondson  v.  Fervuson  (1848)  11 
344;  Littdsey  v.  Bnrbridge  (1848)  11 
Me.  645;  DonncU  v.  Stephens  (18S6) 
35  Mo.  441;  Pierrard  v.  Hoch  (1919) 
—  Or,  — ,  184  Pac.  494;  Breitenbach 
V.  Bush  (1863)  44  Pa.  318,  84  Am. 
Dec.  442;  Coxe  v.  Martin  (1863)  44 
Pa.  322.  See  also  Clark  v.  Martin 
(1863)  3  Grant,  Cas.  (Pn.)  393. 

During  tlie  Mexican  War,  Missouri 
enacted  a  law  (Seas.  Acts  1846-7,  p. 
109)  which  provided  as  follows:  "All 
process  of  any  kind  whatever,  com- 
menced or  issued  against  the  person 
or  property  of  any  volunteer  of  this 
stat^  engaged  as  such  in  any  regi- 
ment or  conqwny  of  Missouri  volun- 
teers, and  absent  from  the  state  on 
such  service,  be  and  the  same  is  hwe- 
by  suspended,  until  such  regiment  or 
company  to  which  such  volunteer  be- 
longs shall  return  home.  That  all 
suits  in  any  court  of  this  state,  to 
which  imy  volunteer,  as  aforesaid, 
may  be  a  party  defendant,  shall  stand 
continued  until  the  return  home  of 
the  regiment  or  company  to  which 
said  volunteer  belongs."  In  Edmond- 
son  V.  Ferguson  (1848)  11  Mo.  344, 
it  was  contended  that  the  foregoing 
provision  was  repugnant  to  the  provi- 
sion in  the  Constitution  of  the  United 
States,  prohibiting  the  states  from 
passing  any  law  impairing  the  obli- 
gation of  a  contract.  The  court  said : 
"There  is  an  obvious  and  long- 
recognized  distinction  between  the 
obligation  of  a  contract  and  the  rem- 
edy given  by  law  for  the  time  being 
to  enforce  it.  The  one  springs  from 
the  acts  of  the  contracting  parties, 
whilst  the  other  is  the  creature  of 'the 
legislative  will.  The  remedy  exists  to 
enforce  contracts,  in  most  cases,  prior 
to  the  contract,  and  contracts  may  be 
made  in  the  absence  of  any  remedy 
being  lurescribed  by  law.  The  obliga- 
tion of  a  contract  receives  its  incep- 
tion at  its  execution;  the  remedy 
when  the  breach  occurs.  The  right 
derived  from  the  contract  is  transi- 
tory, and  accompanies  the  person 
everywhere;  but  the  remedy  is  accord- 
ing to  the  law  of  the  fomm  to  which 
application,  is  made,  and  must  be  in 
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-conformity  to  the  rules  prescribed  by 
%He  t«w8  ■  of  that  country.    .    .  . 
WhiUt  the  legislature  may  not  im- 
■p&lr   the   obligation   of  contracts, 
.  t .    it  may  change  the  remedy 
'given  by  law  for  their  enforcement, 
•  at  its  Will  and  pleasure,  expediting  or 
retarding  their  enforcement  as  may 
beat  comport  with  the  public  welfare." 
To  the  same  effect,  see  Lindsey  v. 
Burbridge  (1848)  11  Mo.  546. 

At  the  outbreak  of  the  war  be- 
tween the  states,  Missouri  passed 
"An  Act  for  the  Relief  of  Persons 
While  Doing  Actual  Military  Service 
for  the  State."  This  act  was  approved^ 
on  March  16,  1861,  and  provided  that 
''^o  civil  suit  shall  be  commenced, 
nor,  if  commenced,  shall  the  same  be 
'  prosettuted  against  any  person  while 
hv  shall  be  in  the  actual  military 
ttehrice  of  the  state  of  Missouri;  but 
such  suit,  if  commenced,  shall  be  con- 
'^inued  'until  the  expiration  of  thirty 
dayi  After  his  discharge."  On  March 
17,  1673,  an  amending  act  was  ap- 
'  proved  which  extended  the  privileges 
■  of  the  Act  of  1861  to  persons  in  the 
-  military  service  of  the  United  States, 
and  increased  the  time  from  thirty 
'days^-  after  discharge,  to  twelve 
nuHitbs.;  :Ih  Donnell  t.  Stephens 
<1866)'1S6  Mo.  441,  the  court  said: 
"It  wil*  be  observed  from  the  general 
'  tenor  arid' scope  of  these  acts  that  the 
object  of  the  lawmaking  power  was 
to  prevent  the  courts  from  adjudicat- 
ing uiion  the  rights  and  property  of 
persons;  who,  by  reason  of  being  ab- 
sent and  in  the  military  service,  were 
unablfe  to  appear  and  defend  in  per- 
son', arid  not  to  interfere  or  in  any 
wia^e  impair  the  obligation  of  the  con- 
ttait  upon  which  said  defendant  may 
b6  sUed.^* 

The  Iowa  Statute  of  1862  (Laws 
1862,  chap.  iOd,  §  1)  provided  as  fol- 
lovrtt'i'  "In  all  actions  now  pending  or 
hereaf  teir  'brought  in  any  of  the  courts 
of  the  state,  .  .  .  it  shall  be  a  suf- 
ficient cftttse  for  a  continuance,  on 
motion  6f  the  defendant,  his  agent  or 
atkemey*  if  it*  shall  be  shown  to  the 
aatisfactifm  of  the  court,  .  .  .  that 
the  defendant  is  in  the  actual  mili- 
tary service  of  the  United  States,  or 
of  this  state,  and  upon  such  showing 


being  made,  said  action  shall  stand 
'  continued  during  the  actual  continu- 
ance of  said  defendant  in  the  military 
service."  in  McCormick  v.  Rusch 
(1863)  IB  lows,  127,  83  Am.  Dec.  401, 
the  court  said:  "The  legislature  has 
said  that  a  person  in  the  military 
service  of  the  United  States,  or  of  this 
state,  ,  shall  be  entitled  to  a  continu- 
ance in  all  actions  then  pending  or 
afterwards  to  be  brought.  It  certain- 
ly relates  to  the  remedy,  and  the 
question  is,  Does  it  take  away  all 
remedy  upon  this  and  similar  con- 
tracts, or  impose  upon  it  such  new  . 
burdens  and  restrictions  as  to  mate- 
rially impair  its  value  and  benefit? 
For  if  it  does  not,  then,  according 
even  to  the  majority  of  those  cases 
which  have  gone  the  farthest  in  con- 
necting the  remedy  with  the  contract 
or  its  obligation,  the  act  will  be  up- 
held. .  .  .  But  this  act  only  gives 
a  new  rule  of  judicial  procedure  in 
that  it  extends  the  time  for  pleading. 
The  obligation  of  the  contract  itself 
remains  in  all  its  integrity.  The 
party  is  delayed  in  the  enforcement 
of  his  right,  but  all  remedy  is  not 
taken  away.  How  far  the  value  or 
benefit  of  the  remedy  may  be  impaired 
(and  especially  materially)  by  what 
are  tenned  the  new  burdens  or  re- 
strictions imposed  by  the  act,  we  can- 
not know  in  this  or  any  other  partic- 
ular case.  Nor  is  this  the  true  in- 
quiry. At  most;  the  proper  inquiry  is 
whether,  as  a  rule,  this  law,  as  ap- 
plied to  all  cases  coming  within  its 
terms,  so  far  affects  the  value  and 
benefit  of  the  remedy  to  which  par- 
ties were  previously  entitled  as  to 
impair  the  obligation  of  their  con- 
tracts. And,,  satisfied  that  the  legis: 
lature  has  not  so  far  exceeded  its 
power  in  this  respect  as  to  justify  our 
interference,  we  shall  sustain  the  law 
and  afiirm  the  judgment  of  the  court 
below." 

The  Pennsylvania  Act  of  April  18, 
1861  (P.  L.  409)  inrovided  that  "no 
civil  process  shall  issue  or  be  en- 
forced against  any  person  mustered 
into  the  service  of  this  state  or  of  the 
United  States,  during  the  term  for 
which  he  shall  be  engaged  in  such 
service,  nor  until  thirty  days  after  he 
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s^UYiave  been  discharged  therefrom: 
ProTided,  that  the  operation  of  all 
limitation  shall  be  suspended  upon  all 
eUima  against  such  person  during 
sach  term."  In  Breitenbach  v.  Bush 
(1863)  44  Pa.  313.  84  Am.  Dec.  442, 
the  question  presented  was  whether 
the  period  of  exemption  was  reason- 
aUe.  The  court  s«d:  "The  stay  is  a 
long  one,  it  must  be  confessed* — long- 
er than  is  usnal,-— longer  than  can  be 
justified,  accept  by  most  peculiar  and 
pressing  circumstances.  There  is 
great  force  in  the  reasons  which  the 
learned  judge  below  urged  against 
it  The  enforced  delay  of  a  civil 
right*  the  deterioration  of  the  mort- 
gaged estate  and  the  consequent  pe- 
cuniary loss  are  entitled  to  great  con- 
sideration in  judging  of  the  reason- 
ableness of  the  law.  Everybody  feels 
that  a  stay  of  remedies  on  a  mortgage 
for  fifty  years,  for  instance,  would  be 
a  wanton  sacrifice  of  the  constitution- 
al rights  of  the  citizen.  What  better 
is  a  stay  for  a  le^  time,  if  it  be  long 
enough  to  work  essential  deprecia- 
tion of  the  security?  ...  Now  if 
a  stay  of  execution  for  tlttee  years 
would  not  be  tolerated  in  ordinary 
times,  did  not  these  circumstances 
constitute  an  emergency  that  justified 
the  pushing  of  legislation  to  the  ex- 
treraest  limit  of  the  Constitution?  No 
citizen  could  be  blamed  for  volunteer- 
ing. He  was  invoked  to  do  so  by  ap- 
peals as  strong  as  his  love  of  country. 
In  the  nature  of  things,  there  is  noth- 
ing unreasonable  in  exempting  a 
soldier's  property  from  execution 
whilst  he  is  absOiit  from  home,  bat- 
tling for  the  supriemacy  of  the  Con- 
stitution and  the  'integrity  of  the 
Union.  And  when  he  has  not  run  be- 
fore he  was  sent,  but  has  yielded  him- 
self up  to  the  call  of  his  country,  his 
self-sacrificing  patriotism  pleads, 
trumpet-tongued,  for  all  the  indul- 
gence from  his  creditors,  which  the 
legislature  have  power,  to  grant.  If 
the  term  of  indulgence  ,  seem  long  in 
this  instance,  it  was  not  longer  than 
the  time  for  which  the  President  and 
Congress  demanded  the  soldiers'  serv- 
ices. It  was  not  for  him,  nor  is  it  for 
OS,  to  rejudge  the  discretion r of  the. 
Pntident  aad  Cengresd  in  this  regard. 


Basing  ourselves  on  whai  thiey' did, 
constitutionally  the  question  fot  uA  is 
whether  the  stay  granted  by  our  own 
legislature  to  our  citizen  soldiers  was 
unreasonable.  In  view  of  the  extraordi- 
nary circumstances  of  the  .  case,:  we 
cannot  pronounce  it  unreasonable. 
We  see  in  it  no  wanton  or  careless  dis- 
regard of  the  obligation  of  contracts, 
but  only  a  sincere  effort  to  enable  the 
general  government  to  prosecute  with 
success  a  war  which,  in  its  exclusive 
right  of  judgment,  it  resoIve<K  to- 
wage." To  the  same  effect,  see  Coxe 
v.  Martin  (1863)  44  Pa.  322i  ,  ,Ih 
Pierrard  v.  Hoch  (1919)  —  Or.  — , 
184  Pac.  494,  the  court,  in  sustaining 
an  Oregon  act  of  similar  purport 
passed  in  1917,  followed  Breiteiibacb . 
v.  Bush  (Pa.)  supra,  and  after  quot- 
ing at  length  from  the  opinion  said: 
"All  that  is  said  about  existing  con- 
ditions at  the  time  when  the  statute 
was  enacted,  and  what  is  said  about 
the  reasonableness  of  the  suspension 
of  the  remedy  in  that  case,  4a  equally 
true  and  impressive  in  the  consider- 
ation of  the  case  at  bar,  and  demands 
no  elaboration  at  our  hands." 

But  the  suspension  by  statute  of  all 
actions  against  persons  in  the  mill-, 
tary  service,  for  a  period  which  is  in^ 
definite  and  incapable  of  exact  ascer- 
tainment^ is  unconstitutional,  as  im?, 
pairing  the  ,  obligation  of  contracts 
entered  into  prior  to  its  enactment. 
Thus,    in    Hasbrouck   v.  ^ipman 
(1862)  16  Wis.  297,  it  was  held  that.' 
the  Wisconsin  Moratory  Law.  of  iiay 
25,  1861  (Gen*  taws  1861,  ..ft.  ,334)^ 
"exempting  from  civil  process  alVper-" 
sons  who  have  or  may  volunteer  ^r ; 
enroll  themselves  as  members  bf  any, 
military  company  nuistiered  iivta^.jthe 
service  of  the  United  States  or  of  th^  . 
state,  during  such  service,"  was  unr, 
constitutional, , as  impairing  the  <^i<. 
gation  of  a  contract   The  cou^;^  ^^jd;  l 
"The  objection  to  the  law/io  4|U9^ipi(; 
is  that  it  takes  away  aU  exidtinir  reda- 
edies  for. enforcing  tfae,'0b1lBa^on:bfr'^ 
contracts,  while  the  debtoi'iiiHiivliitfn 
military  service  of  the  United  SSatw^: 
or  of  this  state.  So  long  as  thisoMl^M 
tary  service  continues,.  Qie^'ere^toD-: 
i$  without  redress.  Shauld>tto  -^«bt«*< 
or  contintra. in- 4ihe  service  threvi  flvejo 


Digitized  by 


AMERICAN  lAW  REPORTS,  ANNOTATED.  [9  A.L.R. 


ten  ,or  twenty  years,  he  i&,  under  the 
law,  mempted  from  all  civil  process. 
It  is  very  evident  that  this  is  a  sus- 
pension, for  an  indefinite  period,  of 
all  remedies  whatever.  And  such  be- 
ing the  character  of  Uie  law,  we  can- 
not see  upon  what  ground  its  valid- 
ity, can  be  sustained." 

So,  in  Clark  v.  Martin  (1863)  3 
Grant,  Cas.  (Pa.)  398,  involving  the 
constniction  of  the  Pennsylvania  Stay 
Law  of  April  18,  1861,  which  exempt- 
ed persons  in  the  military  service  from 
the  service  of  process  during  the 
term  of  such  military  service,  the 
court  said:  "Under  the  pressure  of 
such  extraordinary  events  as  have 
•crowded  into  our  history  for  the  last 
two  years,  the  Supreme  Qourt  went 
to  the  extremest  verge  of  the  Consti- 
tution to  sustain  the  Stay  Law  for 
three  years  and  thirty  days  from  the 
date  of  enlistment.  I  have  no  right 
to  anticipate  that  they  will  sustain  a 
legislative  suspension  of  civil  reme- 
dies for  a  period  so  indefinite  as  dur- 
ing the  war.  What  can  be  more 
HidefisIteT  The  prevalence  of  a  con- 
tagious disease,  the  duration  of  a 
panic  Sn  the  money  maxlEet,  the  suc- 
cessive failures  of  crops,  or  any  oth- 
er great  public  calamity  would  afford 
a  rule  of  legislation  quite  as  certain 
alid  definite  as  this  deplorable  war. 
...  .  Whether  it  shall  last  as  long 
as  the  most  timid  fear,  or  shall  be  de- 
termined as  soon  as  the  most  confident 
hope,  its  duration  is  essentially  and 
in  a  very  high  degree  uncertain,  and 
that  ta  all  that  I  need  to  take  notice 
of  in  this  case.  According  to  the  set- 
tled doctrine  of  the  courts,  the  legis- 
lature have  not  the  constitutional 
power  to  suspend  the  civil  remedies 
of  a  citizen  for  an  unascertained  and 
uncertain  period.  The  Act  of  1861, 
if  apptied  here,  would  be  such  legis- 
latitm,  and  therefore  I  have  no  right 
to  give  it  effect." 

And  in  Granger  v.  Luther  (1920)  — 
a  D.  — ,  176  N.  W.  1019,  the  court  ^e- 
clatod  that  the  power  to  suspend, 
modi^,  or  change  a  remedy  by  a 
moratorium  law  does  not  authorize  the 
enactment  of  a  law  which  would  so 
modify  ot  change  an  existing  remedy, 
or  suspend  a  remedy  for  such  length 


of  time,  as  in  effect  to  deny  a  remedy 
to  one  seeking  to  enforce  a  right  or 
redress  a  wrong  growing  out  of  a  con- 
tract existing  at  the  time  of  the  en- 
actment of  such  law.  In  this  case 
the  court,  while  construing  a  provision 
of  the  State  Moratorium  Law  suspend- 
ing any  right  of  entry  to  apply  only  to 
legal  proceedings,  and  not  to  a  con- 
tractual ri^ht  of  entry  reserved  in  an 
existing  lease,  expressed  the  opinion 
that  if  the  provision  were  to  be  con- 
strued to  apply  to  such  a  contractual 
right,  it  would  be  unconstitutional  as 
impairing  the  obligation  of  a  contract. 

Exercise  of  war  power. 

It  has  been  held  that  the  Wisconsin 
Act  of  1917,  granting  an  exemption 
from  civil  process  and  from  the  pros- 
ecution of  civil  suits  to  all  persons,  in 
the  military  service  of  tlie  United 
States,  is  not  an  exercise  of  the  war 
power  which  is  exclusively  vested  -in . 
the  United  States.  Konkel  v.  State 
(1919)  168  Wis.  335,  170  N.  W.  715. 

Abridsnemt  of  ptMl«t»u  wr  Immul- 
tlM  of  oitiMns. 

Nor  does  the  Wisconsin  act,  re- 
ferred to  in  the  preceding  paragraph, 
constitute  an  abridgment  of  the  privi- 
leges or  immonities  of  f^e  citizens  of 
other  states,  in  contravention  of  the 
14th  Amendment  to  the  United  States 
Constitution,  or  of  2  of  article  4 
thereof.  Konkel  v.  State  (Wis.)  su- 
pra, wherein  the  court  said:  "The 
privileges  of  the  act  not  being  denied 
to  the  citizens  of  other  states  by  the 
express  terms  of  the  act,  it  must  be 
held  to  apply  to  the  citizens  of  other 
states  In  the  Union.  The  citizens  of 
other  states  are  entitled,  under  the 
Federal  Constitution,  to  enjoy  the 
same  privileges  and  immunities  as  are 
conferred  upon  citizens  of  this  state. 
Therefore,  all  the  privileges  and  im- 
munities confeired  by  the  act  upon 
the  citizens  of  this  state  are  conferred 
upon  the  citizens  of  other  states,  in 
the  absence  of  language  expressly 
limiting  the  act  to  citizens  of  this 
state." 

■vMlal  lasUlatUm. 

A  moratory  statute  granting  privi- 
leges and  exemptions  to  persons  ab- 
sent in  the  military  service  does  not 
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constitute  special  legielatton,  in  con- 
travention of  the  provisions  of  a  state 
constitution.  McCormick  v.  Rusch 
(1863)  15  Iowa,  127.  88  Am.  Dec.  401. 
wherein  the  court  said:  "To  the  mg- 
gestion  that  it  conflicts  with  %  6,  art. 
1»  of  our  state  Constitution,  which 
provides  that  'all  laws  of  a  general 
nature  shall  have  a  uniform  opora^ 
Hon,*  we  ffive  but  little  weight.  The 
provision  was  not  intended  to  cover 
cr  reach  any  such  case.  In  the  first 
place,  it  may  be  doubted  wheUier  it 
is  a  law  of  a  'general  nature'  within 
the  meaning  of  the  Constitution.  This 
conceded,  however,  why  is  not  its  op- 
eration uniform?  It  gives  the  same 
rule  to  all  persons  placed  in  the  same 
circumstances.  It  does  not  prescribe 
one  rule  for  one  citizen  or  soldier, 
and  another  for  his  neighbor,  if  they 
are  in  the  same  situation.  We  have 
a  statute  regulating  continuances  on 
account  of  the  absence  of  witnesses, 
which  gives  a  uniform  rule  to  all  liti- 
gants. And  yet  one  may  be  entitled 
to  a  continuance,  and  another  not. 
This  results  not  because  a  different 
rule  is  prescribed  for  each,  but  be- 
cause  one  brings  himself  within  its 
terms,  and  the  other  does  not  So  all 
persons  in  the  actual  military  service 
9t  the  United  States,  or  of  this  state, 
can  claim  the  benefit  of*the  statute, 
and  anyone  can  have  the  same  bene- 
fit if  in  the  service.  Those  that  are 
not,  are  not  entitled  to  the  same  ad- 
vantage (so  to  speak),  because,  in-the 
discretion  and  wisdom  of  the  legisla^ 
ture,  it  was  deemed  inexpedient.  And 
yet  this  advantage  may  be,  and  is,  ex- 
tended to  all  upon  the  same  terms.'' 

Bwtal  vr  AaIaj  of  Jvstlee. 

Nor  does  a  moratory  law,  by  sus- 
pending the'  remedy  on  a  contract, 
amount  to  a  denial  or  delay  of  justice 
in  contravention  of  the  provisions  of 
a  state  constitution.  Johnson  v.  Hig- 
gins  (1861)  3  Met.  (Ky.)  666;  Barit- 
ley  V.  Glover  (1862)  4  Met.  (Ky.)  44; 
Bruns  v.  Crawford  (1864)  34  Ho.  330. 
Thus,  in  the  case  last  cited,  it  was 
contended  that  the  Missouri  Acts  of 
1861  and  1863,  suspending  the  com- 
mencement and  prosecution  of  civil 
taits  against  parsons  in  the  military 
SMTvice  until  after  their  discharge. 


were  repugnant  to  the  provision  of 
the  Missouri  Constitution  that 
"courts  of  justice  ought  to  be  open  to 
every  person,  and  certain  remedy  af- 
forded for  every  injury  to  person, 
property,  or  character,  and  that  right 
and,  justice  ought  to  be  administered 
without  sale^  denial,  or  delay."  The 
court  held  that  there  was  no  denial  or 
delay  of  justice,  saying:  "The  law  is 
required  to  furnish  a  remedy  for  all 
wrongs;  but  it  is  within  the  power  of 
the  lawmakers  to  determine  the  pro- 
ceedings which  may  be  necessary  to 
attain  the  great  end, — ^the  administra- 
tion of  right  and  justice, — and  the 
judiciaxy  has  no  power  to  control  the 
exercise  of  that  discretion.*' 

In  Johnson  v.  Higgins  (Ky.)  supra, 
it  appeared  that  a  money  judgment 
was  rendered  shortly  after  the  pas- 
sage of  the  Kentucky  Act  of  1861, 
which  suspended  for  a  period  of  seven 
months  the  service  of  process  and  the 
holding  of  courts,  except  to  hear -cases 
where  a  Judgment  or  decree  for  money 
was  not  to  be  rendered.  It  was  con- 
tended that  the  court  had  the  power 
to  render  the  judgment  notwithstand- 
ing the  act,  on  the  ground  that  it  was 
repugnant  to  a  provision  of  the  state 
Constitution  that  "all  courts  shall  be 
open,  and  every  person  for  an  injury 
done  him  in  his  lands,  goods,  person, 
or  reputation,  shall  have  remedy  by 
due  course  of  law;  and  right  and  jus- 
tice shall  be  administered  without 
sale,  denial,  or  delay."  The  court 
said:  "This  provision  is  found  in  the 
Bill  of  Rights.  It  prescribes  certain 
general  duties  for  tiie  courts  of  the 
state,  and  also  lays  down  general  rules 
for  the  manner  of  conducting  their 
business,  the  effect  of  which  may  be 
thus  stated:  (1)  They  are  to  be  held 
in  an  open  and  public  manner,  and 
their  proceedings  are  not  to  be  secret 
or  concealed  from  public  view;  (2) 
they  are  to  administer  justice  with- 
out sale — that  is,  they  are  not  to  ac- 
cept compensation  from  litigants;  and 
(3)  they  are  not  to  deny  anyone  a 
fair  trial,  nor  to  dels^  the  same,  ex- 
cept upon  saflicient  legal  grounds  for 
continuance.  The  terms  and  import 
of  this  provision  show  that  it  relates 
altogether  to  the  Judicial  department 
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of  the  ffovernmcnt;  which  is  to  admin- 
ister justice  'by  due  course  of  law/ 
and  not  to  the  iegistative  department, 
by  which  such  'due  course'  may  be 
preacribed,  .  ,  .  To  say,  for  in- 
stance, that  it  demands  that  courts 
shall  be  constantly  in  session,  would 
virtually  deny-  to  the  lefirislatnre  the 
power  to  fix  the  terms  of  the  several 
courts  throughout  the  state." 

Conlllet  with  Federal  Ieci>I»tlOtt. 

There  are  apparently  but  two  deci- 
sions, and  those  are  in  conflict,  pass- 
intr  on  the  effect  of  the  Federal  Sol- 
diers' &  Sailors'  Civil  Relief  Act 
CAct  of  March  8,  1918,  40  SUt.  at  L. 
440,  chap.  20.  Comp.  Stat.  §  3078i, 
Fed.  Stat.  Anno.  Supp.  1918,  p.  810) 
on  state  legislation  granting  privi- 
leges and  exemptions  to  i*esidents  of 
the  state,  absent  in  military  service. 

The  case  of  Konkel  v.  State  (1919) 
168  Wis.  835,  170  "N.  W.  715.  arose 
under  §  4232a  of  the  Wisconsin  Act 
of  1917.  providing  as  follows:  "All 
persons,  residents  of  this  state,  now 
in  the  military  service  of  the  United 
.  States  or  of  this  state,  and  all  those 
who  may  hereafter  enliist,  be  appoint- 
ed, or  cGrafted  into  the  military  serv- 
ice of  this  state  or  of  the  United 
States,  for  the  puzpose  of  the  present 
war,  shall,  during  such  service,  be 
exempt  from  all  civil  process,  and  in 
all  civil  cases,  now  pending  against 
any  person  in  such  service,  the  pro- 
ceeding shall  be  continued  and  stayed 
until  the  discharge  of  such  person 
from  such  service,"  etc.  It  was  con- 
tended that  this  provision  was  in  con- 
flict ;  with  the  Federal  Soldiers*  & 
Sailors'  Relief  Act,  because  it  provid- 
ed a  more  liberal  exemption  from  civil 
Uability  than  that  granted  by  the  Fed- 
eral enactment.  In  holding  the  Wisr 
consin  statute  to  be  void  on  this 
ground,  the  court  said :  "The  question 
.  .  .  arises  whether  or  not  there  is  a 
conflict  between  chapter  409  and  the 
Soldiers'  &  Sailors'  Civil  Relief  Act. 
for,  if  there  be  a  conflict,  the  act  of 
Congress,  by  subdivision  2  of  article 
6  of  the  Federal  Constitution,  is  made 
the  supreme  law  of  the  land.  .  .  . 
We  think  it  must  be  held  that  the  laws 
clearly  conflict.  ...  In  the  lirst 
place,  they  speak  upon  identically  the 


same  subject-matter, — that  is,  the  ex- 
emption of  persons  in  the  military 
service  of  the  United  States  from  the 
process  of  civil  courts.  The  Soldiers' 
&  Sailors'  Civil  Relief  Act  prescribes 
what  that  exemption  shall  be  in  the 
courts  of  the  United  States  and  of  the 
states,  including  the  state  of  Wiscon- 
sin. Chapter  409  prescribes  what 
that  exemption  shall  be  within  the 
state  of  Wisconsin,  and  it  prescribes 
a  different  exemption  than  that  pre- 
scribed by  the  Soldiers'  &  Sailors' 
CHvil  Relief  Act  It  is  argued  that, 
because  chapter  409  grants  a  more 
irenerous  immunitX  or  greater  ex- 
emption than  that  granted  by. the 
Soldiers*  &  Sailors'  Civil  Relief  Act, 
there  is  no  conflict,  within  the  princi- 
ples laid  down  in  Savage  v.  Jones 
(1912)  225  U.  S.  601,  56  L.  ed.  1182. 
32  Sup.  Ct.  Rep.  715,  and  in  McDer- 
mott  V.  Wisconsin  (1913)  228  U.  S. 
115,  57  L.  ed.  754,  47  L.R.A.(N.SO 
984,  S8  Sup.  Ct.  Rep.  431,  Ann.  Gas. 
1915A.  89.  Viewed  from  the  stand- 
point of  the  person  in  the  military 
service  of  the  United  States,  there 
may  be  some  force  to  this  argument, 
but  he  is  not  the  only  person  con^ 
cerned.  In  this  case  the  defendant 
soldier  is  the  father  of  a  child;  which 
he  is  legally  and  morally  bound  to 
support  'Hie  United  States  pre- 
scribes the  conditions  under  which 
the  delinquent  father  may  be  pro- 
ceed^ against  Chapter  409  provides 
that  he  may  not  be  so  proceeded 
against  Upon  what  theory  can  it  be 
said  there  is  no  conflict  between  the 
two  acts?" 

But  in  Pierrard  v.  Hoch  (1919)  — 
Or.  — ,  184  Fac.  494,  it  was  held  that 
the  Federal  Soldiers'  &  Sailors*  Civil 
Relief  Act  did  not  supersede  or  sus- 
pend the  Oregon  statute  which  pro- 
hibited the  issue  or  enforcement  of 
civil  process  against  any  person,  in 
the  military  service  of  the  state  or 
the  United  States,  during  the  term  of 
such  service,  and  thirty  days  after 
his  discharge.  The  decision  was 
based  on  the  ground  that  state  legis- 
lation on  the  subject  of  remedies  and 
procedure  in  state  courts  is  superi<»r 
to  a  Federal  enactment  on  tbe  same 
subject. 
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In  this  connection,  the  quotation 
of  an  extract  from  the  dissenting 
opinion  of  Owen,  J.,  in  Konkel  v. 
State  (Wis.)  supant,  may  not  be  amiss. 
The  learned  judse  said:   '*The  state 
is  primarily  and  ultimately  concerned 
with  the  care  of  its  citizens  and  of 
those  dependent  upon  them.   In  obe- 
dience to  this  duty,  the  state  has  ex- 
pended considerable  sums  of  money 
durinsr  the  last  two  years  in  the  sup- 
port of  the  dependents  of  those 
engaged  in  military  service.  Upon 
the  atate  falls  the  financial  burden  of 
dependent.  Upon  the  state  falls  di- 
rectly the  far  heavier  burden  of  the 
demoralization  of  its  citizenry  and  of 
the  social  unrest  which  attend  desti- 
tution and  the  denial  of  opportunity. 
The  state  has  a  direct  interest  in  pre- 
serving the  proper^  status  of  those 
of  its  citizens  who  entered  the  mili- 
tary service,  so  that  upon'  their  re- 
turn tiiey  may  find  their  property  and 
their  business  as  they  left  it,  and  not 
be  relegated  to  the  army  of  unem- 
ployed^  to  become  dependencies  of  the 
state.  .  .  .  The  subject  is  one  over 
which  the  state  has  plenary  power  as 
an  incident  of  sovereignty,  except  in 
so  far  as  if  may  have  been  delegated 
to   Congress.   .    .   .    The  •  majority 
opinion  of  the  court,  as  I  understand 
it,  proceeds  on  the  theory  that  the 
Federal  enactment  is  to  be  construed 
as  covering  the  subject,  thereby  ex- 
cluding any  fnrUier  enactments  on 
the  jtart  of  the  states  with  reference 
tbtr^o.   This   construction  obtains 
where  full  power  to  regulate  the  sub- 
ject has  beeii  delegated  to  Congress, 
such  as  the  power  to  regulate  inter- 
state commerce,  and  where  the  Fed- 
eral enactment  affirmatively  discloses 
the  intent  on  the  part  of  Congress 
that  its  regulation  shall  be  exclusive. 
But,  even  where  full  power  has  been 
delegated  to  Congress,  such  intent 
will  not  be  imputed  to  the  congres- 
sional act,  unless  it  clearly  appears 
therefrom.   As  said  in  Reid  v.  Colo- 
rado (1902)  187  U.  S.  137,  47  L.  ed. 
108,  23  Sup.  Ct  Rep.  92,  12  Am.  Crim. 
Bep.  506:    'It  should  never  be  held 
tiiat  Congress  intends  to  supersede, 
or  by  its  legislation  suspend,  the  ex- 
ercise of  the  police  powers  of  the 
9  A.L.R.— 2. 


states,  even  when  it  may  do  so,  unless 
its  purpose  to  effect  that  result  is 
clearly  manifested.'  There  is  noth- 
ing about  the  phraseology  of  the  Fed- 
eral Soldiers*  &  Sailors'  Civil  Relief 
Act  to  indicate  such  an  intent. 
Neither  can  it  be  inferred  from  the 
purposes  to  be  accoYnplished  by  its 
enactment.  Plainly,  it  was  the  pur- 
pose of  Congress  to  secure  certain 
immunity  for  soldiers  and  sailors. 
The  securement  of  such  immunity  is 
not  hindered  by  the  voluntary  action 
of  the  state  in  granting  further  im- 
munity. Congress  simply  demanded 
such  immunity  as  was  required  by  its 
military  exigencies,  and,  in  my  opin- 
ion, had  no  power  to  demand  any 
more.  The  granting  of  further  re- 
lief on  the  part  of  the  states  was  of 
no  concern  to  Congress.  Its  poWer 
was  to  demand  the  immunity  neces- 
sary for  its  military  purposes.  It  had 
no  power  to  forbid  further  immunity 
on  the  part  of  the  state.  But,  wheth- 
er this  be  true  or  not,  the  circum- 
stances under  which  the  legislation 
was  passed  furnish  no  justification 
for  the  conclusion  that,  by  the  enact- 
ment of  the  Soldiers'  &  Sailors'  Civil 
Relief  Act,  Congress  intended  to  for- 
bid the  states  from  granting  further 
immunity  to  the  special  objects  of  its 
gratitude,  and  unless  such  an  intent 
can  be  gathered  from  the  act,  or  from 
the  purposes  of  its  enactment,  as  said 
in  Reid  v.  Colorado  (U.  S.)  supra,  it 
will  not  be  so  construed.  Where  there 
is  a  conflict  between  a  state  statute 
and  a  Federal  enactment,  a  state 
court  should  not  hesitate  to  acknowl- 
edge the  supremacy  of  the  Federal 
act.  The  power  of  a  state  to  enact 
legislation  which  it  deems  beneficial 
to  its  own  interest,  however,  should 
not  be  lightly  yielded.  I  feel  that 
the  decision  in  this  case  is  a  volun- 
tary and  unnecessary  surrender  of  a 
sovereign  power.  I  cannot  join  in  the 
capitulation." 

The  court,  Idl  Granger  v.  Luther 
(1920)  —  S.  D,  — ,  176  N.  W.  1019,  ex- 
pressly refrained  from  passing  on  the 
question  whether  a  state  moratorium 
law  can  exist  and  be  in  force  in  favor 
of  those  in  the  Federal  service  when 
there  is  also  in  existence  a  Federal  law 
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covering:  the  same  subject-nuitter*  no 
question  in  that  regard  having  been 
raised. 

b,  CoHtttructlmt. 
1.  DUttrM  of  Columbia. 

The  Joint  R^olution  of  May  81, 
1918  (40  Stat  at  L.  693,  chap.  90.  Fed. 
Stat.  Anno.  Supp.  1918,  p.  151),  com- 
monly called  the  Saulsbury  Resolu- 
tion, was  passed  to  prevent  rent 
profiteerinsr  in  the  District  of  Colum- 
bia. Its  preamble  recites  the  exist- 
ence of  a  state  of  war  and  the  neces- 
sity of  establishing  governmental 
control  of  real  estate  in  the  District 
of  Columbia.  It  provides  as  follows: 
"Until  a  treaty  of  peace  shall  have 
been  definitely  concluded  between  the 
United  States  and  the  Imperial  Ger- 
man Government,  unless  in  the  mean- 
time otherwise  provided  by  Congress, 
no  judicial  order,  decree,  or  judgment 
for  the  recovery  of  possession  of  any 
real  estate  in  the  District  of  Colum- 
bia, now  or  hereafter  held  or  acquired 
by  oral  or  written  agreement  of  lease 
for  one  month  or  any  longer  period, 
or  for  the  ejectment  or  dispossession  . 
of  a  tenant  therefrom,  shall  be  made^ 
and  all  leases  thereof  shall  continue 
80  long  as  the  tenant  continues  to  pay 
rent  at  the  agreed  rate  and  performs 
the  otiier  conditions  of  the  tenancy 
which  are  not  inconsistent  herewith, 
unless  the  tenant  has  committed 
waste,  or  has  been  guilty  on  the  prem- 
ises of  conduct  which  constitutes  a 
nuisance  or  a  breach  of  the  peace,  or 
other  misdemeanor  or  crime,  or  tiiat 
the  premises  are  necessarily  required 
by  a  landlord  or  bona  fide  purchaser 
for  occupation  either  by  himself  or 
his  wife,  children,  or  dependents 
while  he  is  in  the  employ  of  or  of- 
ficially connected  with  any  branch  of 
the  government,  or  where  the  prop- 
erty has  been  sold  to  a  bona  fide  pur- 
chaser for  his  own  occupancy;  and 
where  6uch  order,  decree,  or  judg- 
ment has  been  made,  'but  not  executed 
before  the  passage  of  this  resolution, 
the  court  by  which  the  order,  decree, 
or  judgment  was  made  shall,  if  it  is 
of  the  opinion  that  the  order,  decree, 
or  judgment  would  not  have  been 
made  if  this  resolution  had  been  in 


force  at  the  date  of  the  making  of  the 
order,  decree,  or  judgment,  rescind  or 
modify  the  order,  decree,  or  judgment 
in  such  manner  as  the  court  mi^  deem 
proper  for  the  purpose  of  giving  ef- 
fect to  this  resolution;  and  all  reme- 
dies, at  law  or  in  equity,  of  the  lessor, 
based  on  any  provision  in  any  oral  or 
written  agreement  of  lease  that  the 
same  shall  be  determined  or  forfeited 
if  the  premises  shall  be  sold,  are  here- 
tqr  suspended  while  this  resolution 
shall  be  in  force,  and  every  purchaser 
shall  take  the  conveyance  of  any 
premises  subject  to  the  rights  of  all 
tenants  in  possession  thereof  under 
the  provisions  of  this  resolution.  That 
the  term  'real  estate'  as  herein  used 
shall  be  construed  to  include  any  and 
all  land,  any  building,  any  part  ot.  any 
building,  house,  or  dwelling,  any 
apartment,  room,  suite  of  rooms  and 
every  other  improvement  or  structure 
whatsoever  on  land  situated  and  be- 
ing in  the  District  of  Columbia." 

In  Maxwell  v.  Brayshaw  (1919)  49 
App.  D.  C.  268  Fed.  967,  it  was 
held  that  all  bona  flde  purchasers  of 
real  estate  for  their  own  occupancy, 
both  before  and  after  the  passage  of 
the  resolution,  were  excepted  trmn  the 
provisions  thereof.  The  court  said: 
"Until  a  treaty  is  concluded  between 
the  United  States  and  Germany,  the 
act  broadly  prohibits  any  judicial  pro- 
ceeding to  recover  possession  of  any 
leased  premises  in  the  District  of  Co- 
lombia. -  In  other  words,  during  the 
life  of  the  act,  it  purports  to  perpetu- 
ate existing  leases  at  the  rental  in 
force  at  the  date  of  the  passage  of 
the  act.  There  are,  however,  three 
exceptions  to  the  sweeping  provisions 
of  the  act:  (1)  Where  'the  tenant 
has  committed  waste,  or  has  been 
guilty  on  the  premises  of  conduct 
which  constitutes  a  nuisance  or  a 
breach  of  the  peace,  or  other  misde- 
meanor or  crime;*  (2)  where  the 
premises  are  necessarily  required  by 
a  landlord  or  bona  fide  purchaser  for 
occupation  either  by  himself  or  his 
wife,  child--en,  or  dependents  while 
he  is  in  the  employ  of  or  officially  con- 
nected with  any  branch  of  the  govern- 
ment;' and  (3)  'where  the  property 
has  been  sold  to  a  bona  fide  purchas- 
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tffor  his  own  occupancy.'  Under  the 
neond  exeeption  the  usual  remedy 
lor  procurinflT  possession  is  open  to  a 
landlord  ttr  bona  fide  purchaser  con- 
nected with  the  government,  where 
the  property  is  required  for  oc- 
cupancy by  himself,  his  family,  or 
dependents.  In  this  instance,  the 
riffht  of  action  is  reserved  only  to  a 
person  employed  by  or  connected  with 
the  government.  The  third  exception 
relates  broadly  to  purchasers  of 
property  for  their  own  occupancy, 
whether  the  purchaser  be  a  peraon, 
company  or  corporation.  The  exemp- 
tion also  applies,  whether  the  pur- 
chaser be  connected  with  the  govern- 
ment or  not.  Doubt  may  be  indulged 
as  to  whether  this  provision  of  the 
act  relates  to  property  sold  before 
the  passage  of  the  act  or  before  the  in- 
c^on  of  proceedings  to  recover  pos- 
session. The  latter  construction, 
hovever.  is  in  harmony  with  the  de- 
bates in  Congress  when  the  act  was 
passed,  and  is  also  in  harmony  with 
the  object  of  the  act  The  act  is 
dealing  primarily  with  limitations 
Vpon  the  right  of  action  to  recover 
possession  of  property,  and  relates  to 
tiie  statue  of  the  property  and  the 
parties  at  that  date.  We  are  not  un- 
mindful of  the  rule  that  courts,  in 
statutory  interpretation,  must  be 
guided  by  the  terms  of  the  act  itself; 
but  where,  as  in  this  instance,  the 
eongresaional  debates  are  in  harmony 
with  a  fair  construction  of  the  act, 
they  are  highly  persuasive  in  arriving 
at  the  legislative  intention.  This  ex- 
ception came  into  the  act  as  an 
amendment  in  the  Senate.  The  Sen- 
ator proposing  it  made  the  following 
statement:  It  permits  property  to 
be  told  to  a  person  other  than  a  gov- 
ernment employee.  It  might  be  that 
an  individual  owning  property  in  the 
Distoict  of  Columbia  would  find  it 
necessary  to  sell  his  property  to  pro- 
tect some  interest,  or  perhaps  in  a 
case  where  a  mortgage  waa  being 
called,  and  he  could  not  find  a  pur- 
chaser who  was  a  government  em- 
ployee, but  could  find  one  who  was 
not.  It  seems  to  me  it  would  be  very 
unfair  if  he  was  prevented  from  sell- 
ing it  and  giving  possession  to  a  man 


who  was  not  a  government  employee.* 
Cteiurly  the  exception  was  intended  to 
apply  to  future  sales  of  property  with- 
in the  District,  and  was  not  confined 
to  sales  made  prior  to  the  passage  of 
the  act.  The  act  is  aimed  at  the  regu- 
lation of  leasing  in  the  District  of 
Columbia,  in  view  of  the  crowded  con- 
ditions existing  and  made  necessary 
by  the  war,  and  further  to  prevent 
profiteering  by  speculating  upon  the 
necessities  of  those  in  the  employ  of 
the  government.  It  placed  no  restric- 
tions upon  the  sale  of  real  estate 
where  conducted  in  good  faith  for  the 
use  and  occupancy  of  the  purchaser, 
and  not  for  the  purpose  of  evading  the 
provisions  of  the  act.  We  think, 
therefore,  that  all  bona  fide  purchas- 
ers of  real  estate  in  the  District  of 
Columbia  for  their  own  occupancy, 
both  befbre  and  after  the  passage  of 
the  act,  are  excepted  from  its  provi- 
sions; and,  though  the  relation  of' 
landlord  and  tenant  may  be  created 
technically  where  the  purchaser  ac- 
quires title  to  leased  premises  in  the 
possession  of  a  tenant,  it  should  not 
be  construed  as  preventing  the  pur- 
chaser from  promptly  bringing  the 
usnal  proceeding  to  recover  posses- 
sion. To  hold  otherwise  would,  in 
effect,  foreclose  a  bona  fide  purchas- 
er of  leased  premises  from  securing 
possession ;  for,  immediately  upon 
title  passing  to  the  purchaser,  he, 
ipso  facto,  becomes  a  landlord  until 
possession  is  procured.  It  Is  incon- 
ceivable that  Congress  would  confer 
this  exemption  upon  a  purchaser,  and, 
by  the  same  act,  deprive  him  of  the 
means  of  enforcing  it.  If  the  pur* 
chaser,  therefore,  does  nothing  which 
would  operate,  legally  to  establish  a 
new  relation  of  landlord  and  tenant, 
he  is  entitled  to  avail  himself  of  the 
exemption  afforded  bona  fide  pur- 
chasers." 

Nor  is  the  provision  that  "every 
purchaser  shall  take  the  conveyance 
of  any  premises,  subject  to  the  rights 
of  all  tenants  in  possessi<»i  thereof 
under  the  provisions  of  tiiis  resolu- 
tion," a  restriction  on  the  right  of  a 
purchaser  to  recover  possession  of 
property  purchased  for  his  own  occu- 
pancy.  Maxwell  v.  Brayshaw,  supra. 
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wherein  the  court  said  that  the  pro- 
vision amounted  merely  "to  a  declara- 
tion that  any  purchaser  not  coming 
within  the  exception  to  the  act  takes 
the  premises  subject  to  the  rights  of 
a  tenant  in  possession  under  this 
resolution,  and  that  even  a  bona  fide 
purchaser  takes  the  premises  subject 
to  an  unexpired  lease  thereon,  and 
cannot  proceed  to  recover  possession 
until  the  termination  thereof,  at 
whieh  time  the  usual  remedy  provided 
by  statute  is  open  to  him,  regardless 
of  the  present  act" 

Hence,  under  the  ruling  in  the  ease 
just  cited,  a  bona  fide  purchaser  can 
recover  the  possession,  though  the 
tenant  is  engaged  in  war  work  (Gilder 
V.  Dickens  (1919)  49  App.  D.  C.  — ,  258 
Fed.  962),  or  is  harboring  war  work- 
ers (White  V.  Hickman  (1919)  49 
App;  D.  C.  — ,  268  Fed.  963;  Williams 
V.  Jacobs  (1919)  49  App  D.  G.  268 
Fed.  964)  and  irrespective  of  whetb- 
er  the  purchaser  himself  is  engaged 
in  war  work  (White  v.  Hickman,  su- 
pra; Biggs  V.  Sparks  (1919)  49  App. 
D'.  C  — .  268  Fed.  964). 

Georgia. 

The  Georgia  Act  of  1861  (Pamph. 

Acts,  p.  59)  "authorized"  the  courts 
to  grant  a  continuance  on  the  ground 
of  the  absence  of  a  party  in  the  mili- 
tary service.  In  Crawford  v.  Brady 
(1866)'  35  Ga.  184,  the  attorney  fbr 
an  absent  volunteer  moved  for  a  con- 
tinuance on  the  ground  that  he  "de- 
sired the  presence"  of  his  client.  The 
motion  was  overruled,  and  on  appeal 
the  court  said:  "The  Act  of  1861 
.  .  .  only  'authorized'  the  courts  to 
continue  for  this  cause.  It  was  not 
compulsory.  In  this  case,  it  does  not 
appear  that  any  harm  was  done  the 
absent  party;  it  was  not  alleged  that 
his  presence  was  necessary  to  enable 
the  attorney  to  represent  his  rights. 
The  statement  of  the  attorney  was 
that  he  desired  the  presence  of  his 
client.  This  is  no  legal  reason  for  a 
continuance.  In  showings  for  provi- 
dential absence,  the  counsel  must 
state,  in  his  place,  that  he  cannot  go 
safely  to  trial  without  the  presence 
of  his  client.  Code,  3  8463." 


a.  lUtnoU. 

In  Duncan  v.  Niles  (1868)  82  IlK 
541,  a  motion  for  a  continuance  was 
made  under  the  Moratory  Act  of  186I» 
on  the  ground  that  the  defendant  wa» 
absent  in  the  military  service.  Thfr 
affidavit  recited  that  "affiant  verily 
believes  that  said  defendant's  pres- 
ence is  in  some  degree  necessary  for 
a  full  and  fair  defense  of  said  cause." 
In  denying  the  motion  the  court  said: 
"This  application  is  made  under  the 
Act  of  Hay  8,  1861  (Sess.  Act  26) » 
which  declares  that  it  shall  be  suf- 
ficient cause  for  a  continuance,  on 
niotion  of  the  defendant,  if  it  shall  be 
shown  to  the  satisfaction  of  the  court 
that  the  defendant  is  in  the  military 
service  of  the  United  States,  or  of  this 
state,  and  that  his  presence  is  in  any 
degree  necessary  for  a  full  and  fair 
defense  to  the  suit  The  ^dHdavit  in 
this  case  is  insufficient  The  court 
must  be  satisfied,  upon  the  facts  set 
forth,  that  the  presence  of  the  defend- 
ant is  in  some  degree  necessary;  the 
mere  statement  in  the  affidavit  that 
his  presrace  is  necessary  will  not 
suffice." 

4.  Iowa. 

The  first  moratory  act  In  Iowa  was 
passed  at  the  extra  session  of  the 
legislature  in  1861,  and  provided  as 
follows:  "In  all  actions  now  pending 
in  any  courts  of  this  state,  it  shall  be 
sufficient  cause  for  a  continuance,  on 
motion  of  defendant,  his  agent  or  ai- 
tomey,  if  it  shall  be  shown  to  the 
satisfaction  of  the  court  that  the  de- 
fendant is  absent  from  home  in  the 
military  service  of  Uie  United  States; 
arid  that  the  defendant's  presence  is 
in  any  degree  necessary  for  a  full  and 
fair  defense  of  the  suit." 

In  Lucas  v.  Casady  (1861)  12  Iowa, 
567,  it  was  said:  "This  court  is  dis- 
posed to  give  this  section  a  liberal 
construction,  as  its  design  was  to  pro- 
tect that  class  of  our  citizens  who 
were  ready  to  leave  their  homes  and 
lay  down  their  lives,  if  necessary,  in 
this  the  hour  of  our  Country's  peril." 
That  case  involved  a  construction  of 
the  words,  "in  any  degree  necessary." 
It  appeared  that  the  papers  and  all 
matters  relating  to  the  plaintifiTs  ac- 
tion were  in  tiie  possession  of  the  de- 
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fenduit,  who  was  absent  in  the  mili- 
tary service.  The  court  said;  "We 
are  of  th«  opinion  that  as  a  matter  of 
right,  under  this  statement  of  facts 
and  under  the  provision  of  the  act 
above  referred  to,  the  defendant 
Croclcer  was  entitled  to  a  continaance. 
The  words,  'in  any  degree  necessary/ 
as  used  in  this  section,  indicate  -»n 
intention  upon  the  part  of  the  legis- 
lature to  give  a  defendant  absent  from 
home  in  the  military  service  of  the 
United  States  a  continuftnce,  if  for 
any  purpose  whatever  his  presence 
WIS  required  at  the  trial,  not  for  a 
full  or  complete  defense,  but  even  for 
a  partial  one." 

That  act  was  amended  in  1862 
(Uws  1862,  chap.  109,  §  1).  to  read 
as  follows:  "In  all  actions  now  pend- 
ing  or  hereafter  brought  in  any  of 
the  courts  of  the  state,  ...  it 
shall  be  a  sufficient  cause  for  a  con- 
tinuance, on  motion  of  the  defendant, 
his  agent  or  attorney,  if  it  shall  be 
shown  to  the  satisfaction  of  the  court, 
.  .  .  that  the  defendant  is  in  the 
actual  military  service  of  the  United 
States,  or  of  this  state,  and,  upon  such 
showing  being  made,  said  action 
shall  stand  continued  during  actual 
continuance  of  said  defendant  in  the 
military  service."  In  McCormick  v. 
Bnsch  (1868)  16  Iowa,  127,  88  Am. 
Dec.  401,  it  was  held  that  the  act  per- 
mitted a  continuance  to  be  granted 
before  issue  was  joined.  The  court 
said:  •'The  theory  of  the  statute  is 
that  such  defendants  are  necessarily 
absent,  engaged  in  the  service  o£ 
their  country;  that,  while  thus  situ- 
ated, they  Bhonld  not  be  called  upon 
to  defend  suits  and  actions  brought 
against  them  at  home;  and  to  compel 
them  to  plead  or  answer  before  asking 
a  continuance  would  frequently  de- 
feat the  very  object  and  purpose  of 
the  statute.  We  need  do  no  more  than 
fluggest  that  the  advice  and  assistance 
of  the  par^  are  frequently  absolutely 
necessary  to  the  proper  preparation 
of  tho  pleadings,  and  the  law  provides 
for  su^  continuances  as  much  on  ac- 
count of  such  known  necessity  as  to 
five  him  an  opportunity  of  being  pres- 
ent at  the  final  trial.  To  say  that  un- 
til he  pleads  it  is  not  known  that  he 


has  a  defense,  and  that  unless  he  has 
•some  defense  there  •  is  no  necessity 
for  a  continuance,  8u]^stantially  b^ 
the  whole  question.  It  is  because,, 
among  other  things,  he  is  not  in  posi- 
tion to  present  this  pleading,  that  the 
law  secures  him  the  continuance.  To 
hold  that  he  shall  not  have  the  bene- 
iit  of  a  law,  because  he  fails  to  do  that 
which  the  law  itself  presumes  him  in- 
capable  of  doing,  would  make  the  stat- 
ute inconsistent,  and  defeat  the  very 
object  proposed  by  the  legislature." 
And  in  Butler  v.  McCall  (1863)  15 
Iowa,  430,  it  was  held  that  under  the 
amending  act  it  yf&s  not  imperative 
for  the  defendant  to  show  that  his 
presence  was  necessary  to  a  full  and 
fair  defense  of  the  suit.  The  court 
said:  "All  that  is  required  of  the 
defendant  is  to  show  to  the  satisfjic- 
tion  of  the  court  that  he.  is  in  the 
service,  end  desires  a  continuance, 
and  when  this  is  done,  ail  further  pro- 
ceedings Against  him  ,are  continued." 
In  Abrahams  v.  Bartlett  (1865)  ,  IS 
Iowa,  613,  it  was  held  that  the  Act  of 

1862,  relating  only  to  persons  *'in  the 
actual  military  service  of  the  United 
States,"  did  not  include  a  person  in 
the  "naval  service." 

A  subsequent  act  was  passed  in 

1863,  entitled,  "An  Act  to  Exempt  the 
Property  of  Iowa  Volunteers  from 
Levy  or  Sale"  (Laws  1862,  chap.  118, 
p.  128).  The  act  provided  that  the 
individual  property  of  every  volun- 
teer soldier  from  Iowa,  not  above  the 
rank  of  captain,  "shall  be  and  is  here- 
by declared  exempt  during  the  term 
he  shall  be  in  said  service  and  two 
months  thereafter,  txom  levy  and  sale 
und^  or  by  virtue  of  any  deed  of 
trust  or  mortgage  of  any  description, 
or  under  or  by  virtue  of  any  judgment 
or  decree  rendered  or  hereafter  to  be 
rendered  by  any  of  the  courts  of  this 
state."  It  was  provided  further  that 
**when  property  has  been  duly  levied 
.  on  and  sold  or  disposed  of  before  the 
officer  selling  or  disposing  of  the  same 
had  knowledge  of  the  passage  of  this 
act,  the  same  proceedings  shall  be  had 
as  if  this  act  had  not  been  passed,  and 
that  in  all  other  cases,  when  property 
has  been  levied  on,  it  shall  be  re- 
turned to  the  party  fr<nn  whom  taken. 
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and  the  levy  discharged,  and  the  costs 
that  have  accrued  shall,  if  in  the  dis- 
trict court,  be.,  entered  on  the  judg- 
.ment  docket  and  fee  book,  and  if  in 
the  justice's  court,  on  his  docket,  and 
thereafter  become  a  part  of  the  juds^ 
ment."  In  Steffenbiel  v.  Gifford 
(1867)  23  Iowa,  515,  the  question  was 
presented  for  >  adjudication  whether 
the  provision  applied  to  trust  deeds 
executed  prior  to  April,  1861,  which 
by  the  law  in  force  at  that  time  could 
be  foreclosed  without  court  proceed- 
ings. The  court  said:  "Now,  when 
it  is  remembered  that  the  legislature 
had  by  a  prior  enactment,  impliedly 
at  least,  recognized  the  necessity  of 
limiting  its  action  to  instruments  of 
this  nature  subsequently  executed,  it 
is  hardly  fair  to  conclude  that  it  has 
intended  to  apply  this  statute  to  all 
deeds  and  mortgages.  For  while  In 
the  one  case  they  refrain  from  requir- 
ing all  such  contracts  to  be  thus  fore- 
closed, in  the  other,  according  to  ap- 
pellant's theory,  they  have  suspended 
the  power  to  sell  upon  any  of  them 
during  the  time  of  the  trustor's  serv- 
ice,' and  for  two  months  thereafter. 
To  require  the  par^  to  come  into 
court  would  scarcely  be  regarded  as 
impairing  the  obligation  of  his  con- 
tract so  much  as  to  suspend  abso- 
lutely his  right  to  sell  the  land  two  or 
three  years  beyond  the  time  fixed  in 
the  contract.  In  any  view  of  the  sub- 
ject, therefore,  we  feel  constrained  to 
hold  with  the  court  below  that  the 
Act  of  1862  was  not  intended  to  apply 
to  trust  deeds  made  prior  to  April, 
1861,  and  which,  by  the  law,  could  be 
foreclosed  without  proceedings  in 
court." 

a.  Mlaavurt. 

The  Missouri  Act  of  1861  (Sess. 
Acts  1861,  p.  46)  provided  that  "no 
civil  suit  shall  be  commenced,  nor^ 
if  commenced,  shall  the  same  be  pros- 
ecuted against  any  person  while  he 
shall  be  in  the  actual  military  serv- 
ice of  the  state  of  Missouri;  but  such 
suit.  If  commenced,  shall  be  continued 
until  the  expiration  of  thirty  days 
after  his  discharge."  A  subsequent 
act,  in  1863,  extended  the  privileges 
to  persons  in  the  military  service  of 
the  United  States.    Neither  act  con- 


tained any  provision  suspending  all 
Statutes  of  Limitation  in  favor  of  the 
person  absent,  during  the  time  ho  was 
exempt  from  service  of  process. 

In  the  fi»t  case  arising  under  the 
act,  Bruns  v.  Crawford  (1864)  34  Mo. 
S80,  it  was  held  that,  if  a  defendant 
proved  his  exemption  under  the  act, 
the  suit  must  be  dismissed.  But  tfais 
holding  was  modified  in  the  subse- 
quent case  of  Donnell  v.  Stephens 
(1865)  85  Mo.  441,  a  suit  by  a  land- 
lord to  recover  a  year's  rent,  wherein 
the  court  said:  "Upon  a  more  care- 
ful view  of  the  law,  we  are  of  the 
opinion  that  the  proper  direction 
would  have  been  to  continue  the  case, 
or  to  suspend  all  further  proceedings 
under  it  for  the  time  prescribed  in 
said  acts.  .  .  .  If  the  Act  of  1861 
is  to  be  construed  as  prohibiting  the 
institution  of  suit,  it  would  in  many 
cases  impair  the  obligation  of  con- 
tracts, and  be  liable  to  the  constitu- 
tional objection  urged  in  the  Bruns 
Case.  Under  the  Landlord  &  Ten- 
ant Act  the  landlord  has  a  lien  upon 
the  crops  grown  on  the  demised 
premises,  which  lien  continues  for 
eight  months  after  the  rent  becomes 
due  and  payable,  and  no  longer.  Now 
if  he  is  not  permitted  to  enforce  his 
lien  by  a  proper  suit  within  the  pre- 
scribed time,  he  necessarily  loses  his 
lien,  and  to  that  extent  the  obligation 
of  the  contract  ia  impaired.  .  .  . 
The  legislature  never  contemplated 
any  such  result  to  flow  from  the 
above-recited  acts,  nor  do  we  think 
that  a  fair  and  proper  construction 
of  the  acts  will  sustain  the  position 
assumed  by  the  respondent" 

The  effect  of  the  act  was  not  to 
prohibit  the  bringing  of  suits  against 
persons  engaged  in  military  service, 
but  to  make  that  fact  a  sufilcient 
ground  for  a  continuiuiee  of  the 
cause.  Piper  v.  Aldrich  (1867)  41 
Mo.  421.  Hence,  in  that  case,  where- 
in it  appeared  that  the  plaintiff  pros- 
ecuted his  suit  to  judgment,  the  judg- 
ment was  set  aside  and  the  execution 
issued  thereon  quashed.  The  court 
said:  ''From  the  very  nature  of  the 
case  this  provision  of  the  law  cannot 
be  considered  as  a  privilege  merely, 
the  benefit  or  loss  of  which  is  made 
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to  depend  upon  the  act  of  the  soldier 
himself.  It  would  be  the  merest 
mockery  to  place  a  person  in  military 
service  and  take  him  hundreds  of 
miles  away  from  his  home,  and  tell 
him  to  rest  secure  in  reference  to  any 
suits  that  might  be  commenced 
against  him  in  hijs  absence,  because 
the  legislature  had  passed  a  law  per- 
mitting him  to  appear  and  plead  the 
fact  of  his  service,  and  that  would  be 
sufficient  to  authorize  a  continuance 
of  the  eaase.  If,  however,  for  ady 
reasons  he  should  fail  to  appear  and 
set  up  that  fact,  he  must  lose  all  the 
protection  which  the  act  could  give 
him." 

But  in  the  subsequent  case  of  Reed 
V.  Wangler  (1870)  46  Mo.  509,  the 
contraiy  view  was  talnn,  and  the 
court  refused  to  set  aside  a  judgment 
that  had  been  rendered  against  a 
volunteer,  cm  the  ground  that  the  de- 
fendant, in  not  appearing  to  plead  his 
exemption,  waived  the  benefits  of  the 
act  The  court  said:  "The  practical 
effect  of  the  enactments,  therefore, 
waa  to  secure  to  persons  in  the  mili- 
tary service  the  right,  when  sued,  to 
have  their  cases  continued  front  term 
to  term  until  twelve  months  after 
Uieir  release  from  military  duty.  But 
the  party,  in  order  to  avail  himself  of 
the  right,  must  claim  it,  and  claim  it 
at  the  proper  time  and  place,  or  he 
must  be  regarded  as  having  waived  it 
A  par^  in  t^e  military  service  was 
not  boond  to  have  suite  against  him 
continued.  He  might  insist  on  his 
thai,  as  he  might  insist  on  or  waive 
his  right  to  a  continuance.  If  he 
would  insist  upon  the  continuance 
and  the  consequent  delay  of  trial  and 
postponement  of  judgment,  he  should, 
in  some  proper  way,  make  the  court 
acquainted  with  the  facts  entitling 
him  to  the  desired  delay.  The  court 
could  not,  without  proof,  take  judicial 
notice  of  such  facts.  The  court  could 
not  judicially  know  tliat  Dr.  Reed  was 
or  ever  hMl  been  in  the  military  serv- 
ice of  the  country.  That  was  a  mat- 
ter for  him  to  show,  but  he  made  no 
nhowittg  of  the  kind,  nor  did  he  ever 
claim  a  continuance  in  virtue  of  the 
stetate.  ...  If  there  was  any 
faalt  on  the  part  of  anyone  it  was  the 


fault  of  the  present  complainant  in 
neglecting  a  long-pending  suit.  He 
wholly  omitted  to  claim  a  contin^ance 
under  the  statute,  and  he  must  now 
submit  to  the  conseqi^ences  of  his 
own  remarkable  negligence." 

«.  A'oWA  tfaleota. 

In  the  reported  case  (Thrkss  v. 
Zemple,  ante,  1)  it  is  held  that  an 
order  of  the  lower  court  granting  a 
stay  of  execution  on  a  judgment  ren- 
dered against  a  person  in  the  military 
service  is  insufficient,  and  that  the 
judgment  itself  must  be  vacated,  the 
Moratory  Act  of  1918  expressly  de- 
claring tiiat  such  a  judgment  shall 
be  "vacated  and  declared  void  as  a 
matter  of  course." 

The  state  law  was  held  in  Strand  v. 
Larson  (1920)  —  N.  D.  — ,  176  N.  W. 
736,  to  be  available  to  a  soldier  who 
has  been  in  actual  military  service, 
even  after  his  discharge,  for  the  pe- 
riod prescribed  by  this  act 

7.  Oregon. 

The  Oregon  Act  of  1917  (chap.  276, 
§  1)  provided  as  follows:  "No  suit 
or  action  shall  be  commenced  or  main- 
tained, during  the  period  hereinafter 
provided  for,  to  foreclose  any  mort- 
gage upon  real  property,  or  to  col- 
lect the  debt  secured  thereby,  if  the 
land  covered  by  the  mortgage  be 
owned,  wholly  or  in  part,  by  an  enlist- 
ed man  in  the  Army  or  Navy  of  the 
United  States,  who  shall  have  enlist- 
ed therein  in  the  volunteer  forces  or 
who  shall  have  been  enlisted  in  the 
National  Guard  of  the  United  States 
and  of  the  state  of  Oregon  and  his 
organization  called  into  the  service 
of  the  United  States;  and  the  lands 
of  any  such  soldier  or  sailor  shall  be 
exempt  from  judicial  sale  for  the  sat- 
isfaction of  any  judgment  during  the 
period  hereinafter  provided  for;  pro- 
vided, that  this  moratorium  shall 
extend  only  during  the  period  of  ac- 
tual service  in  the  Army  or  Navy 
forces  of  the  United  States,  and  in  no 
case  shall  begin  prior  to  the  day  on 
which  the  Congress  of  the  United 
States  shall  declare  war,  nor  continue 
after  sixty  days  subeequent  to  the 
conclusion  of  such  war:  provided, 
that  all  Statutes  of  Limitation  in  ef- 
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feet  in  the  state  of  Oregon  shall  be 
suspended  during  the  period  above 
described,  as  to  the  mortgages,  debts 
and  judgments  in  this  act  described." 

A  member  of  an  organization  which 
is  purely  a  state  affair,  and  is  for 
service  within  the  state,  and  who 
could  not  be  called  into  the  service  of 
the  United  States,  is  not  within  the 
purview  of  the  act.  Gearin  v.  Fleck- 
enstein  (1918)  89  Or.  146,  173  Pac. 
669,  wherein  it  appeared  that  the 
defendant  was  a  member  of  what  was 
known  as  the  Oregon  state  guard, 
which  had  occasionally  been  called 
to  do  guard  duty  at  the  shipyards  and 
other  places  of  that  character.  It  was 
held  that  the  defense,  so  far  as  it  re- 
lated to  the  defendant's  military 
status,  was  a  mere  subterfuge  and 
without  meril^  the  court  saying : 
"The  defendant  Adams  is  neither  an 
enlisted  man  in  the  Army  of  the  Unit- 
ed States,  nor  of  the  state  of  Oregon, 
which  has  been  called  into  the  service 
of  the  United  States.  The  organiza- 
tion is  purely  a  state  affair,  and  is 
for  service  within  the  state,  and 
could  not  under  any  existing  law  be 
called  into  the  service  of  the  United 
States  in  the  present  war.  The  Act  of 
1917  was  passed  to  protect  those  in 
actual  military  service  in  the  war 
from  being  harassed  by  actions  or 
suits  while  absent  defending  their 
country.  The  defendant  Adams  is  a 
Jawyer  fifty  years  of  age  and  not  sub- 
ject to  military  service,  is  a  member 
of  this  voluntary  military  organiza- 
tion, and  has  performed  guard  duly 
for  a  few  hours,  for  fifteen  days,  at 
one  of  the  shipyards.  He  practises 
his  profession  in  the  city,  and  there 
is  nothing  to  interfere  with  his  de- 
fending any  suit  brought  against  him 
if  he  has  any  legitimate  defenses, 
although  the  record  here  indicates 
that  he  has  none." 

As  to  the  effect  of  the  Federal 
Soldiers'  &  Sailors'  Relief  Act  on  the 
Oregon  statute,  see  Fierrard  v.  Hoch 
(1919)  —  Or.  — ,  184  Pac.  494,  set 
out  at  length  supra^  II.  a,  2. 

S.  Pennsylvania, 

The  4th  section  of  the  Pennsyl- 
vania Act  of  April  18th,  1861,  pro- 
vided as  follows:    "No  civil  process 


shall  issue  or  be  enforced  against  any 
person  mustered  into  the  service  of 
this  state  or  of  the  United  States,  dur- 
ing the  term  for  which  he  shall  be 
engaged  in  such  service,  nor  until 
thirty  days  after  he  shall  have  been 
discharged  therefrom :  Provided, 
that  the  operation  of  all  statutes  of 
limitation  shall  be  suspended  upon 
all  claims  against  such  person  during 
such  term." 

The  words,  "no  civil  process  shall 
Issue  or  be  enforced,"  were  held  to 
include  all  forms  of  execution,  as  well 
as  original  or  mesne  process.  Breit- 
enbach  v.  Bush  (1863)  44  Pa.  313,  84 
Am.  Dec.  442. 

Hence  in  Jefferis  v.  Shearer  (1863) 
6  Phila.  330,  it  was  held  that  a  fi:  fa. 
was  "process"  within  the  meaning  of 
the  inhibition,  and  that  therefore  the 
court  would  set  aside  a  -levy  on  the 
property  of  a  volunteer  in  active 
service,  though  the  property  was 
bought  subject  to  the  lien  of  the 
plaintiff.  The  court  said:  "The 
argument  of  the  plaintiff's  counsel  is 
that  no  process  has  issued  against 
Thompson;  that  the  process  is  against 
Shearer;  and  therefore  the  easels  not 
within  the  provisions  of  the  act.  It 
is  true,  the  process  is  not  against 
Thompson,  and  therefore  not  within 
the  letter  of  the  law;  but  it  is  being 
enforced  against  his  property.  There 
are  but  few  kinds  of  civil  processes  in 
Pennsylvania  that  can  be  enforced 
against  the  person  of  a  debtor,  and 
these  are  generally  limited  to  judg- 
ments obtained  in  actions  for  torts 
or  wrongs  committed  against  tiie  per- 
son or  property  of  the  plaintiff.  But 
to  limit  the  Act  of  1861  to  such 
process  as  could  be  literally  enforced 
against  the  person  of  a  debtor  would 
be  to  subvert  the  intention  of  the 
legislature,  and  almost  wholly  obvi- 
ate their  object  and  design,  and  the 
act  ought  not  to  receive  such  a  narrow 
and  illiberal  eonstmction." 

Similarly,  in  Davidson  t.  Barclay 
<1869)  68  Pa.  418.  it  waa  held  that  a 
person  within  the  exemption  ot  the 
act  was  not  concluded  by  the  issu- 
ance of  any  process  which  would 
operate  indirectly  on  his  property, 
and  have  the  effect  of  nullifying  the 
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exemption.   In  that  case  it  appeared 
that  the  plaintiff  sold  three  lota  to 
tiie  defendant.    Subsequently  to  the 
defendant's  enlistment  in  the  Army, 
the  plaintiff  brought  an  ejecbnent 
suit  and  served  process  on  an  adult 
member  of  the  defendant's  family. 
An  award  was  made,  but  when  the 
defendant    returned    from  military 
service  an  action  was  brought  to 
vacate  the  judgment.  It  was  held  that 
since  the  defendant  was  not  a  party 
to  the  ejectment  he  was  not  conclud- 
ed by  the  judgment.   The  court  said: 
"If  Barclay  was  a  party,  in  fact  or  in 
law,  to  tiiat  ejectment,  his  failure  to 
pay  the  purchase  money  in  the  time 
allowed  by  the  award  would  conclude 
him.  He  was  not  a  party,  in  fact,  for 
the  ejectment  was  not  against  him- 
::elf,  but  against  others  not  privies  to 
his  contract.  Was  he  a  party  by  oper- 
ation of  law?    We  think  not.  And, 
first,  he  was  not  liable  to  suit,  being 
at  the  time  in  military  service;  and 
any  attempt  to  deprive  him  of  his 
exemption  by  indirection  must  fail. 
.   .    .    Under  [Act  of  1861]    .    .  . 
had  the  writ  issued  against  Barclay, 
the  court  would  have  abated  it.  Now, 
on  inspection  of  the  prsecipe  in  eject- 
ment, it  is  evident  the  writ  was  in- 
tended  to  operate  indirectly  upon 
Barclay's  contract  without  making 
him  a  party.    This  the  court  would 
not  permit,  because  it  would  be  an 
evasion  of  the  Act  of  1861." 

So,  too,  in  the  case  of  Drexel  v. 
Miller  (1865)  49  Pa.  246,  it  was  held 
that  a  scire  facias  sur  mortgage  was 
process  within  the  inhibition  of  the 
act 

And  the  protection  of  the  act  was 
held  to  extend  to  the  grantee  of  mort- 
gaged premises,  where  the  grantee 
was  a  volunteer  in  active  service. 
Semple  v.  Elsasser  (1866)  6  Phila. 
13. 

Under  Uie  foregoing  act  a  soldier 
was  esenqpted  from  the  service  of  any 
civil  process  from  ttw  time  he  was 
sworn  into  actual  military  service. 

Id  Re  Smith  (1865)  6  Phila.  104. 
wherein  the  court  said:  "In  common 
parlance,  a  soldier  is  understood  to 
be  in  actual  military  service  from  the 
time  of  his  enlistment  until  his  dis- 


charge, whether  he  be  in  camp,  gar- 
rison, hospital,  at  home  on  furlough, 
on  the  march,  or  engaged  in  battle  or 
siege." 

But  in  Sheetz  v.  Wynkoop  (1873) 
74  Pa.  204,  it  was  held  that  a  soldier 
was  exempt  only  when  actually  mus- 
tered into  active  service. 

So,  the  exemption  to  a  person  in 
"actual  military  service"  was  held  not 
to  attach  to  a  person  en  route  to  a  place 
where  he  was  to  be  mustered  into 
the  service.  Rank  v.  Wenger  (1863) 
1  Pearson,  532.  In  that  case  a  writ 
was  issued  against  the  defendant 
after  he  was  drafted,  but  prior  to  his 
being  mustered  into  the  service.  It 
was  sought  to  abate  the  writ  on  the 
ground  that  the  exemption  under  the 
act  attached  immediately  on  a  volun- 
teer leaving  to  be  swoni  into  the  serv- 
ice. It  was  held  that  the  words, 
"mustered  into  service,"  as  used  in 
the  act,  mean  the  actual  date  the 
volunteer  was  sworn  in  and  became  a 
soldier.  The  court  said :  "This  [a<it] 
differs  in  its  language  from  the  70th 
section  of  the  Act  of  April  2,  1822, 
which  made  substantially  a  similar 
provision,  except  that  it  prohibited  it 
from  the  time  the  man  was  'called 
into  actual  service.'  The  defendant 
in  this  case  was  'called'  into  actual 
service  from  the  time  he  was  ordered 
to  the  place  of  rendezvous  under  the 
draft,  and  certainly  from  the  time  he 
reached  that  place.  Are  both  sec- 
tions in  force?  .  .  .  The  legisla- 
ture, in  passing  that  section,  evident- 
ly considered  the  Act  of  1822  nd  longer 
in  force;  and  the  two  laws  are  in- 
consistent with  each  other,  and  cannot 
stand  together.  If  the  defendtot's 
case  does  not  come  within  the  Act  of - 
1861,  he  is  not  regularly  protected 
from  the  process,  and  the  same  was 
regularly  issued.  That  it  does  not  is 
clear,  unless  he  was  'mustered  into 
service*  before  the  SOth;  and  that  he 
was  not  is  equally  clear,  if  the  state 
and  United  States  cS^m  are  correct 
in  th^r  interpretation  of  ^mustering 
into  service.'" 

But  a  volunteer  who  enlisted  in  the 
service  for  the  "duration  of  the  war" 
was  held  not  to  be  within  the  exemp- 
tion of  the  act.    Clark  v.  Martin 
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(1863)  6  Phila.  261,  vherein  the  de- 
cision was  based  on  the  grround  that 
the  period  of  enlistment  was  indeft- 
nite,  and  hence,  if  the  case  was  with- 
in the  act,  it  would  be  necessary  to 
hold  the  act  unconstitutional. 

Similarly,  in  Irvine  Pumroy 
(1863)  6  PhiU.  329,  it  was  held  that 
the  term  of  an  Army  paymaster,  ap- 
pointed by  the  President  of  the  United 
States  "during  the  pleasure  of  the 
present  or  future  President  of  the 
United  States  "  was  indefinite  and  of 
uncertain  duration,  and  hence  failed 
to  meet  the  requirements  of  .the  Fed- 
eral Constitution  prohibitinf  the 
states  from  passing  any  law  impair- 
ing the  obligstion  of  a  contract. 

It  was  held  in  Mechanics'  Sav. 
Bank  v.  Sallade  (1862)  1  Woodw.  Dec. 
23,  that  the  exemption  from  civil 
process  afforded  by  the  act  did  not 
extend  to  a  paymaster  of  volunteers, 
appointed  by  the  President  under  the 
Act  of  Congress  of  1888,  authorising 
the  appointment  of  additional  pay- 
masters to  serve  while  needed,  when 
volunteers  and  militia  were  called  in- 
to the  Federal  service  and  the  pay- 
masters were  insufficient  to  pay  the 
troops  punctually,  since  he  was  not 
^'mustered  into  service"  within  the 
meaning  of  the  statute. 

A  return  of  an  officer  showing  that 
service  of  summons  had  been  nude 
on  one  of  two  joint  defendants,  but 
that  the  other  "has  gone  in  the  pres- 
ent war,"  was  held  in  Hunter  v.  Yoder 

(1861)  1  Woodw.  Dec.  6,  not  to  show 
that  the  latter  was  exempt  from  serv- 
ice of  process  by  reason  of  military 
service. 

The  Pennsylvania  Statute  of  1822 
provided  that  the  militia  of  the  state 
might  be  called  into  actual  service  by 
the  governor  in  case  of  rebellion  or 
invasion,  and  that  no  executions  or 
other  process  should  issue  against  any 
officer  or  private  when  called  into  ac- 
tual service  under  a  requisition  from 
the  President  of  the  United  States,  or 
in  pursuance  of  the  order  of  the  gov- 
ernor.  It  was  held  in  Heck  v.  Fink 

(1862)  1  Woodw.  Dec.  102,  that  the 
statute  applied  to  one  who,  in  re- 
sponse to  the  governor's  call,  joined  a 


march  on  September  12th  or  ISth,  and 
moved  on  September  15th,  where  the 
writ  was  issued  on  September  12th 
and  served  on  the  17th. 

In  1915,  a  moratory  act  was  passed 
(P.  L.  80.  April  9,  1915,  §  60)  which 
provided  that  "no  civil  process  shall 
issue  or  be  enforced  against  any  per- 
son mustered  into  the  service  of  this 
commonwealth  or  of  the  United  States 
during  so  much  of  the  term  as  he  shall 
be  engaged  in  active  service  under 
orders,  nor  until  thirty  days  after  he 
shall  have  been  relieved  therefrom." 

In  Daron  v.  Prudential  Ins.  Co. 
(1917)  26  Pa.  Dist  R.  691,  it  was  held 
that  an  attachment  ttcecution  was 
civil  process  within  the  meaning  of 
the  act,  though  no  effort  was  made  to 
serve  the  volunteer  personally.  It 
appeared  that  the  volunteer  executed 
a  judgment  note  in  favor  of  the  plain- 
tiff. Shortly  afterwards  the  volun- 
teer enlisted  in  the  military  service. 
Subsequently  an  attachment  execu- 
tion was  issued  in  which  the  defend- 
ant was  named,  and  the  defendant  in- 
surance company  named  as  garnishee. 
The  court  said :  "The  case  falls  with- 
in the  terms  of  that  legislation,  and 
the  defendant  cannot  be  deprived  of 
the  exemption  given  by  indirection. 
.  .  .  The  process  in  this  case  could 
not  have  issued  solely  against  the 
garnishee,  but  must  be  primarily 
against  the  defendant  to  acquire 
rights  against  the  former.  As  the  is- 
suance of  any  such  writ  against  him 
was  forbidden,  the  whole  proceeding 
must  fall." 

0.  South  OaroUna, 
As  early  as  1794,  South  Carolina 
enacted  a  statute  law  providing  as 
follows:  "No  civil  officer  whatso- 
ever shall,  on  any  pretenset  execute 
any  process,  unless  for  treason, 
felony,  or  breach  of  the  peace,  on  any 
person  whatsoever,  at  any  muster,  or 
other  time,  when  such  person  shall  be 
obliged  to  bear  arms,  in  pursuance  of 
the  directions  of  said  act,  nor  in  go- 
ing to,  or  returning  from,  any  muster 
or  place  of  rendezvous,  or  within 
twenty-four  hours  after  such  person 
shall  be  discharged,  under  the  penalty 
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SQch  process  shall  be  void,  to  all  in- 
tents and  purposes/' 

A  subsequent  act  was  passed  in 
1813,  which  prohibited  the  service  of 
civil  process  on  any  person  "when  he 
shall  be  called  out  into  service  or 
imbodied  by  the  executive  authority, 
or  within  thirty  days  after  such  per- 
son shall  be  discharged  from  the  serv- 
ice." In  Eirkpatrick  v.  Irby  (1825) 
14  S.  C.  L.  (3  M'Cord)  206,  it  was  held 
that  the  Act  of  1813  applied  only  to 
a  case  where  the  soldier  was  called 
into  actual  warfare,  or  an  emergency 
of  war,  and  did  not  apply  on  the  oc- 
casion of  a  reception  to  General 
Lafayette, 

A  provision  that  **the  .  .  .  en- 
forcement of  any  .  .  .  right  of  en- 
try ..  .  which  may  hereafter  .  .  . 
arise  during  the  continuance  of  the 
present  war"  was  construed  in  Gran- 
ger Luther  (1920)  —  S.  D.  ~,  176 
N.  W.  1019,  not  to  apply  to  a  con- 
tractual right  of  entry  reserved  by 
an  existing  lease.  The  construction 
was  doubtless  influenced  by  the  court's 
opinion  that  if  construed  to  apply  to 
SDCh  ft  contractual  right,  the  provi* 
sim  would  impair  the  obligation  of 
a  contract 

lo,  Texas. 

Prior  to  her  admission  as.  a  state, 
Texas  hud  a  moratory  act  which  pro- 
vided as  follows :  "The  following 
persons  and  their  property  shall  be 
privileged  from  arrest,  attachment, 
execution,  embargo,  and  sequestra- 
tion, in  all  civil  cases,  to  wit:  All 
ofl&cers  ftnd  soldiers,  commissioned  or 
enlisted  in  the  regular  army  of  Texas, 
or  in  the  navy,  for  the  time  being 
.  .  .  and  all  members  of  the  late 
volunteer  army,  until  they  return  to 
their  nap^tivt  homes."  The  act  was 
passed  in  1836,  and  r&-enacked  with- 
out material  change  in  1843. 

The  case  of  Highsmith  v.  Usseiy 
(1860)  26  Tex.  Supp.  96,  arose  under 
the  f oreffoing  acts  shortly  after  Texas 
was  admitted  to  the  Union.  The 
plaintiff  was  mustered  into  the  militia 
under  an  order  issued  by  the  Secre- 
tary of  War.  While  in  active  service 
tte  plaintiff's  property  was  sold.  It 


was  contended  that  the  sale  was  regu- 
lar because  the  plaintiff  was  not 
"mustered  into  the  service  of  the 
state  (republic)  of  Texas."  In  sus- 
taining this  contention,  the  court 
said:  "The  Constitution  of  the  Unit- 
ed States  provides  that  'Congress 
shall  have  power'  'to  declare  war;' 
'to  raise  and  support  armies;'  'to 
make  rules  for  the  government  and 
regulation  of  the  land  and  naval 
forces;'  'to  provide  for  calling  forth 
the  militia  to  execute  the  laws  of  the 
Union,  suppress  Insurrections,  and 
repel  invasions  ;*  to  provide  for 
organizing,  arming,  and  disciplining 
the  militia,  and  for  governing  such 
part  of  them  as  may  be  employed  in 
the  service  of  the  United  States,  re- 
serving to  the  states  respectively  the 
appointment  of  the  officers,  and  the 
authority  of  training  the  militia,  ac- 
cording to  the  discipline  prescribed 
by  Congress.'  U.  S.  Const,  art  1,  §  8. 
It  provides,  further,  that  'the  Presi- 
dent shall  be  Commander  in  Chief  of 
the  Army  and  Navy  of  the  United 
States,  and  of  the  militia  of  the  sev- 
eral states  when  called  into  the 
actual  service  of  the  United  States.* 
U.  S.  Const,  art  2,  %  2.  Also  H  is  pro- 
vided, that  'no  state  shall,  without 
the  consent  of  Congress,'  Tteep  troops 
or  ships  of  war  in  time  of  peace,'  'or 
engage  in  war,  unless  actually  in- 
vaded, or  in  such  imminent  danger  as 
will  not  admit  of  delay.'  U.  S.  Const, 
art.  1,  §  9.  The  Constitution  of  this 
state  provides  that  'tlie  governor  shall 
be  commander  in  chief  of  the  army 
and  navy  of  this  state,  and  of  the 
militia,  except  when  they  shall  be 
called  into  the  service  of  the  United 
States.'  Art  6,  g  6.  Also,  that  the 
governor  shall  have  power  to  call 
forth  the  militia  to  execute  the  laws 
of  the  state,  to  suppress  insurrec- 
tions, and  repel  invasions.'  Tex. 
Const,  art.  6,  §  4.  ■  ■  •  The  Law  of 
1843,  upon,  which  appellant  relies, 
may  be  applicable  to  persons  engaged 
in  the  military  service  of  the  state 
and  under  the  command  of  the  gover- 
nor. .  .  .  If  it  be  permissible  to 
look  to  the  extrinsic  causes  which 
prompted  its  enactoient  in  1843,  how- 
ever much  th^  may  be  still  applicable 
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equally  to  the  military  service  of  the 
state,  upon  the  emergencies  which 
authorize  the  state  to  raise  and  con- 
trol an  army,  they  are  not  applicable 
to  the  miHtary  service  of  the  United 
States.  White  v.  Lowther  (1847)  3 
Ga.  403.  Highamith  was  not  'mustered 
into  the  service  of  the  state  (repub- 
lic) of  Texas,'  and  therefore  his 
property  was  not  'exempt  from  forced 
sale;  " 

71  r.  HiifftMi  stntuteM. 

a.  PttMlponrmrHl  of  Pagmeiitn  Act. 

1.  Introductory. 

The  first  moratory  act  in  England, 
arising  out  of  the  emergency  created 
by  the  World  War,  was  the  Postpone- 
ment of  Payments  Act  of  August  3, 
1914,  which  gave  the  right  to  the  King 
in  council,  by  proclamation,  to  au- 
thorize the  postponement  of  the  pay- 
ment of  bills  of  exchange.  Pursuant 
to  this  authority,  on  the  6th  of  August, 
1914,  the  King  issued  the  following 
proclamation,:  "All  payments  which 
have  become  due  and  payable  before 
the  date  of  this  proclamation,  or 
which  will  become  due  and  payable  on 
any.  day  before  the  beginning  of  the 
4th  Septeinber,  1914,  .  .  .  shall  be 
deemed  to  be  due  and  payable  on  a 
day  one  calendar  month  after  the  date 
on  which  the  payment  originally  be- 
came due  and  payable,  or  on  the  4th 
September,  1914,  whichever  is  tiie 
later  date,  instead  of  on  the  day  on 
which  the  payment  originally  became 
due,  but  payments  so  postponed  shall, 
if  not  otherwise  carrying  interest, 
and  if  special  demand  is  made  for 
payment,  and  payment  is  refused, 
carry  interest  until  payment  .  .  . 
as  from  the  date  on  which  they  be- 
come due  and  payable  ...  at  the 
Bank  of  England  rate  current  on  the 
7th  August,  1914."  A  later  procla- 
mation, dated  September  3,  1914, 
made  the  proclamation  of  August  6, 
1914,  applicable  to  payments  which 
became  due  and  payable  on  er  after 
September  4,  1914.  A  similar  procla- 
mation was  issued  on  September  30, 
1914,  respecting  payments  falling  due 
on  or  after  October  4,  1914,  and  be- 
fore November  4,  1914. 


9.  Scope  »t  act. 

The  Postponement  of  Payments  Act 
applies  only  to  bills  of  exchange  and 
money  due,  or  to  become  due.  Credito 
Italiano  v.  Swiss  Bankverein  (1916> 
85  L.  J.  K.  B.  N.  S.  1477.  In  that  case 
it  appeared  that  the  litigants  entered 
into  a  contract  whereby  the  plaintiffs 
sold  Russian  rubles,  payable  in  Petro- 
grad,  against  British  currency,  pay- 
able in  London.  In  Russia,  war  was 
declared  prior  to  the  date  for  the 
completion  of  the  contract,  and  on 
August  6  the  first  moratory  proclama- 
tion, quoted  supra,  was  issued  in  Eng- 
land, followed  by  the  two  subsequent 
proclamations  extending  the  time  of 
jpayment.  The  plaintiffs  were  ready  to 
Complete  the  transaction,  but  the  de- 
fendants claimed  extension  of  time 
under  the  proclamation.  Several  daya 
after  the  final  postponement  the  ex- 
change was  completed,  but  on  that 
date  a  ruble  was  worth  less  than  on 
the  day  the  contract  was  made.  The- 
plaintiff  bank  at  once  entered  suit  .to 
recover  interest  under  the  proclama- 
tions. It  was  held  tiiat  in  the  absence 
of  an  agreement  between  the  parties, 
the  plaintiffs  were  entitled  to  interest.- 
Swinfen  Eady,  L.  J.,  said:  "Were  the 
defendants  entitled  to  postpone  by 
reason  of  the  proclamations  giving  a 
moratorium?  In  my  opinion  this 
transaction  is  not  within  the  morato- 
rium. The  proclamation  of  August  6* 
provides  that  'all  payments  which 
have  become  due  and  payable  before 
the  date  of  this  proclamation,  or 
which  will  become  due  and  payable  on 
any  day  before  the  beginning  of  the* 
4th  day  of  September,  1914,  in  respect 
of  any  ...  contract  made  before 
that  time,  shall  be  deemed  to  be  due 
and  payable  on  a  day  one  calendar 
month  after  the  day  on  which  the  pay- 
ment originally  became  due  and  pay- 
able, or  on  the  4th  day  of  September, 
1914,  whichever  is  the  later  date,  in- 
stead of  on  the  day  on  which  the  pay- 
ment originally  became  due.'  Then- 
it  provides:  'But  paymmts  so  post- 
poned shall.  If  not  otherwise  carry- 
ing interest,  and  if  special  demand  is- 
made  for  payment  and  payment  is  re- 
fused, carry  interest  until  payment 
as  from  the  4th  day  of  August,  1914^ 


Digitized  by 


ANNO.— MOKATOEY  STATUTE. 


29 


if  they  becom«  due  and  payable  before 
that  day,  and  as  from  the  date  on 
which  they  become  due  and  payable 
if  they  become  due  and  payable  on  or 
after  that  di^,  at  the  Bank  of  England 
rate  current  on  the  7th  day  of  August, 
1914.   .   .   /   That  rate  was  6  per 
cent.    It  will  be  observed  that  the 
effect  of  this  proclamation  is  to  post- 
pone payments  which  have  become  or 
will  become  due  and  payable,  and  it 
only  provides  for  the  date  of  payment 
being  postponed  and  for  the  debt 
carrying  interest  upon  the  terms  of 
ttie  proclamation  if  it  does  not  other- 
wise carry  interest, — that  is  to  say, 
if  specific  demand  is  made  for  pay- 
ment, and  payment  is  refused,  then 
the  debt  is  to  carry  interest  at  6  per 
cent  .  But  it  will  be  observed  that  the 
proclamation  has  no  reference  to  any 
matters   except  bills  of  exchange, 
which  I  have  not  dealt  with,  and 
money  due  and  payable,  or  becoming 
due  and  payable.    It  does  not  deal 
with  the  execution  of  contracts  where 
money  is  payable  against  goods,  or 
where  money  is  to  be  paid  for  value, 
or  generally  for  the  carrying  out  of 
conbracts.    It  does  not  contain  any 
provision,  say  on  the  sale  of  goods, 
as  to  the  way  in  which  the  goods  are 
to  be  dealt  with,  as  to  warehouse 
charges,  delivery  or  custody  of  the 
goods,  or  any  other  matters  whicti 
would  arise  where  money  has  to  be 
paid  against  goods;  it  does  not  deal 
with  contracte  of  that  kind.  In  other 
wtwdfl,  it  does  not  interfere  with  or 
affect  the  carrying  out  of  such  con- 
tracts, but  only  extends  to  those  cases 
where  there  is  what  has  been  called 
a  naked  payment,  or  a  bare  payment 
«f  money  to  be  made." 

S.  imteremt  for  period  of  poatponemmtt. 

In  J.  &  P.  Coats  V.  Disconto  Gesell- 
Khaft  (1916)  114  L.  T.  N.  S.  594, 
it  appeared  that  on  July  26,  1914, 
the  plaintiffs  deposited  a  sum  of 
money  with  the  defendants  at  Si 
per  cent  int^est,  rep^ablf  August 
14,  1914L  On  the' 28th  of  July  an- 
other sum  was  deposited  at  the  rate 
of  8i  per  cent  interest,  likewise  re- 
payable on  the  14th  of  August,  but 
the  respective  sums  were  not  repaid 
antil  October  81,  1914.    The  defend- 


ants paid  the  interest  as  agreed,  but 
the  plaintiffs  contended  that  under  the 
proclamations  they  were  entitled  to  6 
per  cent  interest  from  the  date  of  the 
demand  (August  14)  to  the  payment 
(October  80).  Lord  Reading,  Ch.  J., 
said:  "This  case  raises  very  neatly 
an  interesting  point  under  the  procla- 
mation for  the  postponement  of  pay- 
ments, and  the  question  is  whether 
under  thej>roclamation  of  the  6th  Au- 
gust, 1914,  the  plaintiffs  are  entitled, 
in  the  circumstances  which  have  hap- 
pened, to  interest  at  the  Bank  of  Eng- 
land rate  for  the  period  under  discus- 
sion, or  whether  they  are  only  en- 
titled to  the  rate  of  interest  which  had 
been  agreed  upon  between  the  parties 
before  the  proclamation  came  into 
existence,  and  which  was  payable  only 
under  the  contract  for  a  fixed  period. 
That,  to  my  mind,  is  the  real  question 
in  this  case,  and  in  order  to  determine 
it  one  has  to  construe  these  words  'if 
not  otherwise  carrying  interest,' 
.  .  .  This  stetute  was  passed  on 
the  3d  August.  The  proclamation  un- 
der discussion  in  this  case  is  the  one 
which  was  made  on  the  6th  August, 
and  the  material  words  for  the  pur- 
poses of  this  case  are  these:  'All 
payments  which  have  become  due  and 
payable  before  the  date  of  this  procla- 
mation, or  which  will  become  due  and 
payable  on  any  day  before  the  begin- 
ning of  the  4th  September,  1914  .  .  . 
in  respect  of  any  contract  made  before 
that  time' — ^that  is,  the  4th  August, 
1914 — 'shall  be  deemed  to  be  due  and 
payable  on'  a  day  one  calendar  month 
after  the  day  on  which  the  payment 
originally  became  due  and  payable.' 
Stopping  there  for  a  moment,  it  is 
quite  clear  that  the  effect  of  that  Is 
that  the'  payment  to  be  made  under 
the  contract  on  the  14th  August  is  a 
payment  which  is  postponed  until'  one 
month  later — ^that  is  to  say,  until  the 
14th  September.  The  proclamation 
then  continues:  'But  paymente  so 
postponed  shall,  if  not  otherwise 
carrying  interest,  and  if  specific  de- 
mand is  made  for  payment  and  pay- 
ment is  refused,  carry  interest  until 
payment  ...  as  from  the  date  on 
which  they  become  due  and  payable 
.   .    .   at  the  Bank  of  England  rate 
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current  on  the  7th  day  of  Ausust.' 
No  question  arises  in  this  case  on  any 
other  lyoi'ds  than  these  words,  'if  not 
otherwise  carryinfr  interest'  .  .  . 
The  principal  money,  instead  of  being 
repayable  on  the  14th  Auguet,  is  re- 
I>ayable  on  the  14th  September.  Is 
this  a  payment  'so  postponed'  within 
the  meaninflT  of  the  proclamation?  Is 
it  a  payment  which  is  'not  otherwise 
carrying  interest?'  In  my  judgment 
it  is.  This  postponed  payment  does 
not  carry  any  interest  at  aU.  In  cer- 
tain circumstances  the  right  to  recov- 
er interest  would  arise;  either  it  may 
be  because  of  the  breach  by  the  debtor 
to  fulfil  his  obligation,  if  there  is  a 
fixed  date  for  payment,  a  contract  in 
writing,  and  so  forth,  or  it  may  be  that 
under  the  Statute  of  S  &  4  Wm.  IV. 
chap.  42,  the  creditor  would  have  to 
make  his  demand  within  the  condi* 
tions  prescribed  in  that  statute  before 
the  jury  could  award  him  damages. 
Certain  things  consequently  must  hap- 
pen, but  in  any  event  he  would  get 
damages,  not  as  a  matter  of  course, 
but  as  interest,  and  at  the  rate  at 
which  the  tribunal  chose  to  assess  it 
within  the  limits  of  the  law  to  which 
I  have  just  referred.  That  being  the 
case,  it  cannot  be  said  that  this  post- 
poned payment  carried  interest;  it 
was  'not  -otherwise  carrying  interest,' 
and  if  it  was  not  carrying  interest 
then  the  rate  of  interest  payable  ia  the 
Bank  of  England  rate,  which  is  6  per 
cent.  I  cannot  feel  any  difficulty  about 
it" 

b.  Courts  (Itmergency  Ptven)  Act, 
X,  Introductory. 

The  Courts  (Emergency  Powers) 
Act  was  designed  to  meet  some  of  the 
emergencies  to  which  the  World  War 
had  given  rise.  The  act  was  intended 
to  alleviate  the  position  of  debtors 
who  were  unable  to  discharge  their 
obligations  by  reason  of  circum- 
stances directly  or  indirectly  attribu- 
table to  the  war.  It  restricted  the 
right  of  the  creditor  to  resort  to  his 
legal  remedies  for  enforcing  payment 
to  the  extent  that  it  forbade  tibe  eza> 
cise  of  any  such  remedy  until  after  an 
application  had  been  made  to  the 
court  for  leave  to  exercise  it  The 


protection  of  the  act  extended  to  all 
debtors,  and  not  until  the  amending 
Act  of  1916  (6  &  7  Geo,  V.  chap.  13> 
was  there  any  special  exemption 
granted  to  the  officers  and  men  of  his 
Majesty's  forces. 

2.  Meantng  of  "sum  of  nioneif." 
.  Section  1,  subsec.  1  (a),  of-  the 
Courts  (Emergency  Powers)  Act  of 
1914  (4*5  Geo.  V.  chap.  78),  pro- 
vided that  "from  and  after  the  passing 
of  this  act  no  person  shall — (a)  pro- 
ceed to  execution  on,  or  otherwise  to 
the  enforcement  of  any  judgment  or 
order  of  any  court  (whether  entered 
or  made  before  or  after  the  passing  of 
this  act)  for  the  payment  or  recovery 
of  a  sum  of  money  to  which  this  sub- 
section applies,  except  after  such  ap- 
plication to  such  court  and  such  no- 
tice as  may  be  provided  for  by  rules 
or  directions  under  this  act." 

In  Carpenter  v.  Farnol  Eades  Irvine 
&  Co.  [1915]  1  Ch.  22,  the  court  said: 
"It  is  important  to  observe  that  what 
that  clause  seeks  to  prevent  is  the  do- 
ing of  something  by  the  person  who 
had  recovered  judgment  for  the  pur- 
pose of  proceeding  to  execution  or 
otherwise  to  its  enforcement.  But  not 
only  does  the  act  not  restrain  persons 
from  commencing  an  action  to  recover 
a  sum  of  money,  but  it  actually  con- 
templates that  such  an  action  may  be 
brought,  by  the  use  of  the  words 
'whether  made  before  or  after  the 
passing  of  this  act.' " 

In  Dobb  V.  Dobb  [1918]  1  Ch,  443, 
it  was  said:  "The  effect  of  §  1,  sub- 
sec.  1  (a),  is  that  from  and  after  the 
passing  of  the  act  on  August  31,  1914, 
no  person  can  proceed  to  execution  on, 
or  otherwise  to  the  enforcement  of, 
any  judgment  or  order  of  any  court 
for  tile  pajnnent  or  recovery  of  a  sum 
of  money  to  which  the  subsection  ap- 
plies, without  the  leave  of  the  court. 
The  difficulty  is  to  determine  what  is 
'a  sum  of  money  to  which  this  subsec* 
tion  applies.'  The  act  does  not  con- 
tain any  provision  which  in  terms  de- 
fines it ;  it  proceeds  to  exclude  certain 
moneys  from  the  act  leaving  it  to  be 
inferred  that  what  is  not  excluded 
must  be  deemed  to  be  included.  Sums 
of  money  due  and  payable  under  post- 
war contracts  are  ensluded  from  its 
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operatioi]»  anless  the  contracts  are  for 
the  payment  of  rent  less  than  £50  a 
year,  when  it  is  obviously  intended  that 
they  shall  be  included,  althoujrh  not  so 
provided  in  express  terms.  It  is  then 
provided  that  snbsec  1  applies  to  cer- 
tiin  life  or  endowment  policies,  tiius 
inpliedly  occluding'  all  other  life  or 
endowment  policies.  A  sum  of  money 
payable  by  or  recoverable  from  the 
subject  of  a  sovereign  or  state  at  war 
with  his  Majesty  is  excluded  (g  1, 
sobiec.  7).  It  is  urged  that  tiie  act 
wght  to  be  limited  to  moneys  payable 
nider  somo  contract,  but  I  see  no 
graoad  for  ao  limiting  tt.  This  would 
be  merely  guessing  at  what  the  legis- 
lature intended.  By  §  2,  subsec.  4,  his 
Majesty  may,  by  order  in  council, 

I  provide  that  the  act  shall  have  effect, 
subject  to  such  limitations  as  may  be 

1     eoatained  in  the  order.    Thus,  the 

I  operation  of  the  act  may  be  limited 
from  time  to  time,  and  as  often  as  it 
may  be  thought  expedient  to  exclude 
any  suras  of  money  ftom  its  operation. 
It  has  been  limited,  both  by  a  subse- 
qaent  order  in  council  and  by  statute. 
An  Order  in  Council  of  September  17, 
1914,  which  may  be  cited  as  the 
Courts  (Emergency  Powers)  Order 
1914,'  introduced  a  further  limitation 
to  subsec.  1  of  §  1  by  providing  that 
the  same  should  not  apply  to  proceed- 
ings for  the  levying  of  any  fine,  or  for 
the  enforcement  of  any  sum  due  under 
a  recognizance,  or  for  the  enforce- 
wni  of  any  order  of  afilliation,  or 
any  order  enforceable  in  the  same 
nuuiner  aa  an  order  of  affiliation.  By 
the  Courts  (Elmergency  Powers)  Act 
1917,  it  is  provided  by  §  6  that  §  1, 
sabeec.  1  (a),  of  the  Act  of  1914, 
shall  not  apply  to  any  judgment  or 
order  for  recovery  or  payment  of 
any  sum  Of  money  or  costs  given  or 
made  in  any  action  of  tort  The 
scheme  of  the  Act  of  1914  was,  in  my 
opinion,  to  embrace  within  it  all  judg- 
nents  or  orders  for  any  sum  of  money, 
anless  excluded,  and  then  to  leave  it  to 
his  Majesty  in  council  to  exclude  from 
time  to  time  whatever  might  be 
thought  necessary  or  proper.  .  .  . 
In  my  opinion,  the  act  should  be  read 
and  construed  as  extending  to  any 

;    judgment  or  order  for  the  payment  of 


any  sum  whatever,  unless  such  sum  be 
excluded  from  its  operation  by  the 
terms  of  the  act  itself,  or  some  subse- 
quent statute  or  order  in  council.  It 
will  thus  extend  to  the  costs,  the  sub- 
ject of  this  application,  and  leave  to 
proceed  to  execution  is  necessary." 

But  this  section  does  not  prevent  the 
(court  from  granting  leave  to  proceed  to 
execution  or  otherwise  for  the  en- 
forcement of  an  order  granting  costs. 
Dobb  V.  Dobb,  supra,  wherein  Bankes, 
L.  J.,  said:  "The  objection  taken  is 
that  the  Courts  (Emergency  Powers) 
Act  1914  has  no  application  to  an  or- 
der for  costs,  and  that  the  application 
is  therefore  unnecessary  and  ought  to 
be  dismissed.  The  act  in  question  was 
passed  on  August  31,  1914,  at  a  time 
of  great  stress.  It  forms  part  of  a 
great  body  of  emergency  legislation. 
The  framers  of  the  act  obviously  real- 
ized that  it  had  been  framed  in  lan- 
guage more  comprehensive  than  ex- 
perience might  prove  to  have  been  de- 
sirable. The  last  subsection  of  S  ^ 
contains  the  unusual-  provision  that 
his  Majesty  may  by  order  in  council  at 
any  time  provide  that  the  act  shall 
have  effect,  subject  to  such  limitations 
,as  may  be  contained  in  the  order. 
This  power  was  exercised  by  the  Order 
in  Council  of  September  17,  1914,  in 
reference  to  fines,  and  the  enforce- 
ment of  the  payment  of  sums  due  un- 
der a  recognizance,  and  of  any  order 
of  affiliation.  Our  attention  was  di- 
rected to  several  decisions  by  judges 
of  first  instance,  some  of  them  con- 
flicting, in  which  a  limited  construc- 
tion had  been  placed  upon  the  very 
general  language  of  the  act.  I  can 
find  nothing  in  the  language  of  the 
section  which  appears  to  me  to  aflFord 
a  safe  guide  as  to  the  limitations 
which  should  be  adopted.  Under  these 
circumstances  I  think  that  effect  must 
be  given  to  the  actual  language  used, 
even  though  the  result  may  be  to  in- 
clude cases  which  very  possibly  were 
not  within  the  contemplation  of  the 
framers  of  the  act.  Any  limitation 
upon  the  operation  of  the  statute 
which  experience  has  shown  to  be 
necessary  should  be  effected  by  fur- 
ther legislation,  or  by  an  order  in 
council,  rather  than  by  judicial  inter- 
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pretation  which  has  no  sure  guide  to 
direct  it.  In  my  ojiinion  an  order  di- 
recting the  payment  of  coats  does  come 
within  the  very  wide  language  of  §  1, 
subaec.  1  (a),  and  does  not  come  with- 
in the  exception  to  that  subsection. 
Under  these  circumstances  the  appli- 
cation was  proper^  made  and  must  be 
allowed." 

The  case  of  Gordon  v.  Kirk  flSlSJ 
2  Ir.  R.  465,  involving  similar  facts, 
arose  shortly  after  the  decision  in 
Dobb  V.  Dobb  [1918]  1  Cfa.  443,  su- 
pra. The  court  aaid :  "I  agree  with 
the  view  expressed  by  Hr.  Justice  Eve 
in  Dobb  v.  Dobb.  .  .  .  The  key 
to  the  whole  matter  is,  I  think,  to  be 
found  in  the  Act  of  1917.  The  ques- 
tion which  has  been  debated  with  con- 
siderable divergence  of  opinion 
among  judges  and  the  profession, 
prior  to  the  Courts  (Emergency  Pow- 
ers) Act  1917,  was,  on  the  one  hand, 
that  every  case  was  presumed  to  be 
included  in  the  Act  of  1914,  except  the 
one  case  of  money  due  in  pursuance 
of  a  contract  made  after  the  4th  Au- 
gust>  1914,  while,  on  the  other  hand, 
the  view  was  put  forward  that,  at  any 
rate,  it  did  not  apply  to  an  order  for 
payment  of  costs.  It  is  perfectly 
manifest  that  different  considerattons 
arise  with  regard  to  cases  where  an 
ac^on  is  brought  in  pursuance  of  an 
alleged  contract,  where  the  contract 
is  found  in  fact  to  have  been  made, 
and  cases  where  a  contract  is  found 
not  to  have  been  made  at  all.  In  the 
latter  case  it  is  extremely  difficult  to 
see  how  the  order  for  costs  could  be 
made  in  pursuance  of  a  contract 
which  never  existed.  Where  an  action 
is  brought  in  pursuance  of  a  contract 
made  before  August,  1914,  and  the  or- 
der is  made  afterwards  for  costs,  one 
may  say  that  the  whole  subject-matter 
is  attracted  back  to  the  date  of  the 
contract,  but  in  a  case  where  there  is 
no  contract  it  is  perfectly  clear  that 
the  conditions  are  totally  different. 
But  be  that  as  it  may,  when  I  come  to 
the  amending  Act  of  1917, 1  find  it  en- 
acted that  'the  provisions  of  §  1,  sub- 
sec.  1  (a),  of  the  Courts  (Emergency 
Powers)  Act  1914,  shall  not  apply  to 
any  judgment  or  order  for  recovery  or 
payment  of  any  sum  of  money  or 


costs  given  or  made  in  any  action  of 
tort  .  .  .  whether  before  or  after 
the  commencement  of  this  act.'  If,  as 
this  section  presupposes,  an  order  sim- 
pliciter  for  costs  in  an  action  for  tort 
was  within  the  provisions  of  §  1  of  the 
Act  of  1914,  an  order  simpllciter  for 
the  iwyment  of  costs  in  an  action 
brought  on  a  supposed  contract  (held 
ultimately  not  to  have  existed)  would 
also  appear  to  be  within  the  provisions 
of  that  section.  Accordingly,  I  see  no 
escape  from  the  decision  of  the  court 
of  appeal  in  England.  The  result  may 
lead  to  inconvenience,  and  necessitate 
the  making  of  orders  under  the  acts 
in  numberless  cases  where  orders  for 
the  payment  of  costs  have  been  ob- 
tained in  the  civil  bill  and  chancery 
courts,  but  it  will  require  legislation 
to  remedy  this." 

In  a  concurring  opinion  Ronan,  L. 
J.,  said :  "By  the  Act  of  1914,  §  1,  sub- 
sec.  1,  sums  of  money  due  and  payable 
in  pursuance  of  a  conbnct  made  after 
the  beginning  of  August  4th,  1914,  are 
excluded;  and  I  agree  with  the  Lord 
Chancellor  that  but  for  §  6  of  the  Act 
of  1917  the  Act  of  1914  would  still  in- 
clude any  judgment  or  order  for  re- 
covery or  payment  of  any  sum  of  mon- 
ey or  costs  given  or  made  in  an  action 
of  tort.  The  principle  of  the  decision 
of  the  court  of  appeal  in  England  is. 
as  I  take  it,  that  everything  is  includ- 
ed except  what  is  excluded  by  §  1  of 
the  Act  of  1914,  as  amended  by  §  6 
of  the  Act  of  1917.  Only  one  thing  is 
excluded  by  §  1  of  the  Act  of  1914.  and 
that  is  money  payable  in  pursuance  of 
a  contract  made  after  August  4th, 
1914.  I  have  grave  doubts  whether 
money  due  under  an  order  for  costs  in 
an  action  of  contract  is  money  due  and 
payable  in  pursuance  of  a  contract. 
It  is,  in  my  opinion,  money  due  and 
payable  under  an  prder  .of  the  court. 
Therefore,  it  follows  that  In  any  ac- 
tion of  contract  in  which  the  defend- 
ants succeed  in  proving  that  there  was 
no  contract,  and  are  awarded  costs, 
the  exception  cannot  possibly  apply. 
If  there  is  a  judgment  for  the  defend- 
ants with  costs,  one  must  inquire  op 
what  grounds  they  succeeded;  wheth- 
er it  was  on  the  ground  that  there 
was  no  contract,  or  whether  it  was 
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on  the  basis  that  there  was  a  con- 
tract For  these  reasons,  I  think 
the  judgment  of  the  Lord  Chancellor 
is  right;  and  if  any  difficulties  arise, 
it  vUl  be  for  the  leffialature  to  provide 
a  remedy." 

S.  Meantno  of  "enter  into  poaaesaion." 

Section  1,  subaec.  1  (b),  of  the  orig- 
inal Courts  (Emergency  Powers)  Act 
provided  aa  follows:  "From  and  after 
the  passlBir  of  this  act  no  person  shall 
...  (b)  levy  any  distress,  take,  re- 
mme,  or  enter  into  poesession  of  any 
property,  exercise  any  right  of  re-en- 
I     try,  foreclose,  realize  any  security 
(exeq)t  by  way  of  sale  by  a  mortgagee 
I     in  possession),  forfeit  any  deposit,  or 
'     enforce  the  lapse  of  any  policy  of  in- 
nrance  to  which  this  subsection,  ap- 
ples, for  the  pnipose  of  enforcing  Uie 
WaeaA  or  recovery  of  any  sum  of 
money  to  which  this  subsection  ap- 
plies, or,  in  default  of  the  payment 
or  recovery  of  any  such  sum  of  money, 
except  after  such  application  to  such 
court  and  soch  notice  as  may  be  pro- 
vided for  1^  rules  or  directions  under 
this  act  .  .  .  This  subsection  shall 
.     not  apply  to  any  sum  of  money  .  .  . 
I     doe  and  imyable  in  pursuance  of  a  con- 
tract made  after  the  beginning  of  the 
4th  day  of  August,  1914.*' 

In  Carpenter  v.  Famol  Eades  Irvine 
ftCo.  [1916]  1  Ch.  22,  it  was  held  that 
the  appointment  of  a  receiver  was  not 
ut  en^  into  possession  by  a  person 
by  way  of  execution,  since  the  possea- 
am  was  taken  by  the  court  The 
eoart  said :  "As  to  the  appointment  of 
a  receiver,  if  a  receiver  is  appointed, 
possession  is  taken  by  the  court  by 
means  of  its  own  officer.  There  is  no 
entry  into  possession  by  any  person 
by  way  of  execution.  The  court  has 
power  to  refuse  tlie  appointment  of  a 
receiver  or  to  give  any  special  direc- 
tions when  and  subject  to  what  con- 
ditions the  receiver  shall  take  posses- 
sion. The  control  is  left  entirely  to 
tl»  court  and  there  is  nothing  in  the 
set  to  prevent  the  court  from  taking 
possession  the  appointment  of  a  re- 
viver in  a  proper  case.  The  court 
^oion  if  the  appointment  of  a  receiver 
is  necessary  in  order  to  preserve  the 
property,  and  takes  possession  for  the 
9  AL.R.— 3. 


benefit  of  all  parties.  In  my  opinion, 
therefore,  the  objection  taken  by  the 
defendants  to  the  present  motion  fails, 
and  I  make  the  usual  order  for  the 
appointment  of  a  receiver  and  mana- 
ger." 

The  foregoing  case  arose  prior  to 
the  Act  of  1916  (No.  2)  |  1.  which 
provided  that  **the  Courts  (Emergency 
Powers)  Act  1914  .  .  .  shall  have 
effect  in  favor  of  officers  and  men  of 
his  Majesty's  forces  with  the  follow 
ing  modifications,  that  is  to  say  (a) 
subsection  1  of  §  1  shall  apply  to  any 
sum  of  money  due  and  payable  in  pur- 
suance of  a  contract  made  before  the 
commencement  of  this  act,  whether 
such  contract  was  made  before  or 
after  the  beginning,  of  the  fourth  day 
of  August,  nineteen  hundred  and  four- 
teen," and  §  1,  subsec.  1  (a),  which 
provided  that  "the  e^^ression  'enter 
into  possession'  shall  include  the  ap- 
pointment of  a  receiver  of  mortgaged 
property." 

The  expression  "in  favor  of  officers 
and  men"  in  the  foregoing  section 
does  not  apply  to  a  receivership  of 
mortgaged  property,  where  to  allow 
the  mortgagee  to  proceed  with  his 
rights  will  not  injure  a  volunteer  or 
interfere  with  his  military  duties.  De 
Fonblanque  v.  Hall  (1917)  117  L.  T. 
N.  S.  626.  In  that  case  it  appeared 
that  the  mortgagor  appointed  the 
plaintiff  his  executor.  It  further  ap- 
peared that  the  plaintiff  was  in  mili- 
tary service  and  that  his  interests 
were  cared  for  by  his  attorney.  No- 
tice was  served  on  the  attorney  to  pay 
the  mortgage  debt,  and  in  default 
thereof  the  mortgagee  appointed  him- 
self the  receiver  of  the  rents.  The  at- 
torney moved  the  court  to  restrain  the 
mortgagee  from  acting  as  the  receiver, 
contending  that  tiie  executor  was 
within  the  protection  of  the  Emergen- 
cy Powers  Act.  The  court  said:  "In 
this  case  the  mortgagor,  who  raised 
the  mortgage  in  1915,  was  not  a  sol- 
dier, and  the  person  actually  acting  in 
the  management  of  the  estate,  both 
now  and  at  the  time  of  the  appoint- 
ment of  the  receiver,  is  also  not  a  sol- 
dier. It  is,  therefore,  difficult  to  see 
how  the  duties  of  the  plaintiff  as  an 
officer  can  be  in  any  way  interfered 
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with,  or  he  himself  in  anyway  preju- 
diced by  the  appointment  of  this  re- 
ceiver. It  is  merely  a  technical  point 
which  has  been  raised,  and  it  seems 
to  me  that  the  question  I  have  to  de- 
termine is  whether  the  expression 
used  in  the  amending  Act  of  1916,  that 
the  Act  of  1914  should  have  effect  'in 
favor  of*  officers  and  men  servinsr  in 
his  Majesty's  forces,  can  be  given  a 
wide  enough  construction  to  include  a 
ease  such  as  the  bne  before  me.  It 
seems  to  me  that  to  make  the  order 
asked  for  here,  and  to  restrain  the 
defendants  from  exercising  their  un- 
doubted legal  right,  would  not  favor 
this  officer  in  any  way^  nor  be  of  the 
slightest  benefit  to  him  personally, 
and,  in  my  view,  it  is  not  within  the 
true  meaning  or  intention  of  this  stat- 
ute to  construe  it  in  such  a  way  as  to 
hold  that  it  applies  to  a  case  such  as 
the  one  before  me.  Further,  if  this 
receiver  were  properly  appointed,  aa, 
in  the  absence  of  any  evidence  to  the 
contrary,  I  must  presume  he  was, 
there  would  not  have  been  any  diffi- 
culty in  obtaining  leave  for  his  ap- 
pointment. In  my  judgment,  there- 
fore, the  Courts  (Emergency  Powers) 
(Amendment)  Act  1916  does  not 
apply." 

The  protection  against  execution 
without  leave  of  the  court,  in  respect 
to  pre-war  debts,  extends  down  to  the 
time  the  volunteer  actually  joins  the 
forces.  A  Debtor,  No.  391  [1919]  1 
K.  B.  169,  88  L.  J.  K.  B.  N.  S.  267,  120 
L.  T.  N.  S.  169,  [191&-9]  B.  &  C.  R.  76. 
4.  Meaning*  of  "forectoKure.** 

Section  1,  subsec.  1  (a),  provided 
that  "from  and  after  the  passing  of 
this  act  no  person  shall  .  .  .  (fo) 
.  .   .  foreclose  .   .   .  etc." 

In  Reversionary  Interest  Soc.  v.  Un- 
win  [1918]  117  L.  T.  N.  S.  783,  the 
court  said  that  the  meaning  of  "fore- 
closure" under  the  original  act  was  to 
"obtain  an  order  for  foreclosure  ab- 
solute," adding,  in  that  connection: 
"The  meaning  which  I  have  held  to 
have  been  rightly  attached  to  the  word 
'foreclosure*  in  the  Act  of  1914  is  to 
some  extent  supported  by  the  context 
in  which  it  is  there  found.  Almost 
without  exception  the  acts  contem- 
plated by  the  language  of  t  (b)  of  the 
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subsection  are  acts  by  which  posses- 
sion and  ownership  pass  from  one  in- 
dividual to  another,  and  the  drafts- 
man must,  I  think,  have  had  in  his 
mind  the  final  act  by  which  the  mort- 
gagor is  barred  of  his  equitable  right 
to  redeem  the  security,  and  have  in- 
tended to  provide  that  this,  at  least, 
should  not  be  brought  about  without 
the  leave  of  the  court  heing  first  ob- 
tained under  that  act." 

In  Re  Famol  Eades  Irvine  &  Co. 
[1916]  1  Ch.  22,  a  case  arising  prior 
to  the  1916  amendment,  it  was  held 
that  the  word  "foreclose"  did  not 
mean  to  prevent  a  person  from  Issuing 
a  writ  of  summons  for  foreclosure. 
The  court  said :  *'Now  I  return  to  the 
word  'foreclose.'  What  does  that 
mean?  Foreclosure,  as  a  thing  which 
can  be  done  by  a  person,  has  no  mean- 
ing. Foreclosure  is  done  by  the  order 
of  the  court,  not  by  any  person.  In 
the  strict  legal  sense  it  is  nothing 
more  than  the  destruction  of  the  equi- 
ty of  redemption  which  has  {nreviously 
existed.  Wh&t,  then,  is  meant  in  this 
clause  by  the  prohibition  against  fore- 
closure? I  am  not  prepared  to  say 
what  it  does  mean,  but  I  am  prepared 
to  say  that  in  my  opinion  it  does  not 
mean  to  prevent  a  person  from  issuing 
a  writ  of  summons  for  foraclosare. 
All  that  the  court  does  in  such  an  ac- 
tion is  to  direct  an  account  of  what  is 
due  on  the  security,  and  that  if  it  is 
not  paid  within  a  certain  time,  then 
that  the  equity  of  redemption  shall  be 
foreclosed.  But  even  that  is  not  fore- 
closure absolute,  to  obtain  which  the 
mortgagee  has  to  ge^a  further  order. 
Now,  looking  at  the  general  intention 
of  the  act,  what  possible  object  can 
there  be  in  preventing  a  man  from 
taking  the  preliminary  proceedings  as 
the  result  of  which  he  may  obtain  a 
judgment  for  foreclosure  from  the 
court?  I  see  none  whatever.  It  seems 
to  me  that,  whatever  may  be  the  mean- 
ing of  the  expression  'foreclosure*  in 
this  act,  it  does  not  mean  that  a  man 
may  not  put  himself  in  a  position  to 
obtain  an  order  of  foreclosure  from 
the  court.  In  my  opinion,  therefore, 
the  act  does  not  prevent  the  Issue  of 
a  writ  or  originating  summons  for 
foreclosure,  or  the  issue  of  a  writ  of 
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sumiBons  in  a  deb«iture  holder's  ac- 
tion for  the  realization  of  the  secu- 
rity." 

And  in  Re  Farnol  Eades  Irvine  & 
Co.  [1915]  1  Ch.  22,  [1914]  W.  N.  402, 
84  L.  3.  Ch.  N.  S.  129,  112  L.  T.  N.  S. 
161,  it  was  said  tiiat  the  prohibition 
against  "foreclosure"  did  not  preclude 
a  person  from  commencing  a  suit  for 
foreclosure. 

After  the  decision  in  Re  Farnol 
Eades  Irvine  &  Co.  supra,  and  as  said 
bf  Eve,  in  Reversionary  Interest 
Soc.  V.  Unwin  (1918)  117  L.  T.  N.  S. 
783  "no  doubt,  consequent  Upon  that 
decision,"  the  Act  of  1916  was  passed. 
That  act  [Amending  Act  (No.  2)  of 
1916  (6  &  7  Geo.  V.  chap.  18)]  pro- 
vided in  §  1.  subsec.  1  (b),  as  fol- 
lows :  "In  sumec.  1  of  §  1  of  the  Courts 
(Emergency  Powers)  Act  1914  .  .  . 
(b)  the  provision  relating  to  foreclo- 
ure  shall  extend  to  the  institution  of 
proceedings  for  foreclosure  or  for  sale 
IB  lieu  of  foreclosure." 

In  Reversionary  Interest  Socl  v.  Un- 
win, supra,  the  court  said:  "As  has 
been  pointed  out,  the  expression  'shall 
extend  to'  in  this  T  (b)  of  the  subsec- 
tion differs  from  the  expression  'shall 
include'  in  the  paragraphs  which  pre- 
cede and  follow,  and  the  language 
seems  to  be  more  appropriate  to  an  in- 
tent to  extend  th$  operation  of  the 
earlier  act  than  to  substitute  the  insti- 
tution of  proceedings  for  anything  al- 
ready provided  for  by  the  word  'fore- 
close' in  the  earlier  act.  It  cannot,  I 
thinly  be  read  as  a  provision  by  whicli 
the  institution  of  proceedings  is  sub- 
stituted for  the  step  contemplated  by 
tbe  use  of  the  word  'foreclose.'  It 
comes,  therefore,  to  this,  that  one 
mnst  attach  some  meaning  to  t^t 
word  'foreclose'  in  the  earlier  act;  and 
the  meaning  which  has  been  hitherto 
attached  to  it,  and  which,  in  my  opin- 
ion, has  been  properly  attached  to  it, 
is  practice  is,  'obtain  an  order  for 
(oreclosnre  absolute.' " 

<.  Memninff  of  "reallxlng  any  secui-ity." 

Section  1,  subsee.  1,  of  the  Courts 
'Em^gency  Powers)  Act  1914,  pro- 
nded'tiiat  'from  and  after  the  passing 
9t  tilis  act  no  person  shall  .  .  .  (b) 
■  .  .   realize  any  security  (except 


by  way  of  sale  by  a  mortgagee  in  pos- 
session) .  .  .  except, aft^r. such  ap- 
plication to  such  court  and  . such  notice 
as  may  be  provided  for  by  rules  or 
directions  under  this  act.  .  .  ." 

A  mortgagee  does  not  "realize  hia 
seenrity"  by  the  sale  of  land  until  he 
has  received  the  purchase  money. 
The  sale  of  the  land  is  merely  a  step 
towards  realizing  the  security.  Bray- 
brooks  V.  Whaley  [1919]  1  K.  B.  435, 
wherein  the  court  said:  "Was  the  con- 
tract itself  a  'realizing  of  the  secu- 
rity,* before  entering  into  which  leave 
oui^t  to  have  been  obtained,  or  does 
realization  mean  a  complete  realiza- 
tion in  the  sense  of  a  completed  con- 
veyance when  the  property  will  be 
conveyed  and  the  purchase  money 
paid?  There  is  not  very  much  author- 
ity to  assist  us.  There  are,  however, 
two  matters  which  I  think  help  to 
some  extent.  The  first  is  this:  When 
considering  the  case  of  foreclosure 
which  is  dealt  with  by  the  same  sub' 
section  of  the  Act  of  1914  with  which 
we  are  now  concerned,  Warrington, 
Ld.  J.,  in  Re  Farnol  Eades  Irvine  &  Co. 
supra,  expressed  Uie  view  tiiat  the  pro- 
hibititm  against  foreclosure'  dfd  not 
preclude  a  person  from  commencing  a 
suit  for  foreclosure,  and  it  was  in  con- 
sequence of  that  that  the  Courts 
(Emergency  Powers)  (No.  2)  Act 
1916  was  passed,  which  by  §  It  subsec. 
1,  provides,  inter  alia,  that  'the  provi- 
sions relating  to  foreclosure  shall  ex- 
tend to  the  institution  of  proceedings 
for  foreclosure  or  for  sale  in  lieu  of 
foreclosure.'  The  second  matter 
which  I  think  assists  us  is  the  Increase 
of  Rent  and  Mortgage  Interest  (War 
Restrictions)  Act  1915,  which,  as  re- 
gards mortgages  coming  within  the 
act,  provides  by  §  1,  subsec.  4,  that  a 
mortgagee  shall  not,  so  long  as  certain 
conditions  are  fulfilled,  'take  any  steps 
for  exercising  any  right  of  foreclosure 
or  sale,  or  for  otherwise  enforcing  his 
security  or  for  recovering  the  princi- 
pal money  thereby  secured.'  There  it 
will  be  seen  the  subsection  deals  spe- 
cifically with  steps  towards  realizing 
the  security.  In  National  Bank  v. 
Claffey  [1917]  2  Ir.  K.  281,  it  was  held 
that  the  institution  of  an  action  of 
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ejectment  by  a  mortgagee  was  not  the 
realization  of  his  security  contemplat- 
ed by  §  1,  subsec.  1  (b),  of  the  Act  of 
1914,  but  was  only  a  step  towards  real- 
izing the  security,  and  that  the  leave 
of  the  court  was  not  necessary  before 
issuing  the  writ.  In  that  case  Mad- 
den, J.,  drew  attention  to  the  section 
of  the  Act  of  1916  to  which  I  have  re- 
ferred, and  said  he  was  'asked  to  ex- 
tend the  principle  of  that  legislation 
to  the  case  before  him,  to  which  admit- 
tedly it  did  not  apply.  The  fact,  there- 
foi^e,  that  a  statute  was  required  to 
say  that  the  commencranent  of  a  fore- 
closure action,  which  was  a  step  in  the 
realization  of  the  mortgagee's  secu- 
rity, must  be  treated  as  foreclosure 
within  the  Act  of  1914,  and  the  far- 
ther fact  that  the  Increase  of  Rent, 
etc..  Act  1916,  provides  that  not  only 
is  a  mortgagee  not  to  realize  his  se- 
curity, but  is  to  take  no  step  to  realize 
it,  show  that  the  material  words  of  the 
section  with  which  we  are  dealing  may 
fairly  be  taken  to  mean  'completely 
realize  any  security/  and  do  not  refer 
tc  a  mere  step  towards  realizing  the 
security.  In  this  case  the  contract 
of  sale  was  merely  a  step  by  the  mort- ' 
gagee  towards  realizing  his  security." 

0.  Meaning  of  *'joined  Ms  Maieaty'9 
forctm." 

In  Re  A  Debtor,  No.  391  (1918)  85 
Times  L.  R.  58,  [1918]  W.  N.  347, 
63  Sol.  Jo.  83.  63  L.  J.  N.  C.  394,  146 
Xt,  T.  Jo.  57,  the  expression  ^'joined  his 
Majesty's  forces"  in  the  Courts 
(Emergency  Powers)  Act  1917,  §  8. 
extending  to  officers  and  men  who  have 
"joined  his  Majesty's  forces,"  certain 
exemptions  from  liability  to  execution 
and  service  of  a  bankruptcy  notice, 
was  held  to  refer  to  the  expiration  of 
the  calllng-up  notice  sent  to  men  in 
the  reserve, — ^that  is,  to  the  time  when 
officers  and  men  were  actually  called 
to  the  colors, — and  not  to  the  time 
when  by  the  Military  Service  Act  of 
1916  those  subject  to  the  act  were 
"deemed,"  as  from  a  certain  date,  "to 
have  been  duly  enlisted"  in  his  Ma- 
jesty's forces,  for  general  service 
with  the  colors  or  in  the  reserve,  and 
to  have  been  "forthwith  transferred" 
to  the  reserve. 


7.  Power  •/  omtrC  to  aiupend  m*. 

(a)  Generally. 
Section  1  (2)  of  the  Court  (Emer- 
gency Powers)  Amending  Act  of  1916 
provided  as  follows :  "If  on  any  such 
application  the  court  to  which  the  ap- 
plication is  made  is  of  opinion  that 
time  should  be  given  to  the  person  lia- 
ble to  make  the  payment  on  the  ground 
that  he  is  unable  immediately  to  make 
the  payment  by  reason  of  circum- 
stances attributable  directly  or  indi- 
rectly to  the  present  war,  the  court 
may,  in  its  absolute  discretion,  after 
considering  all  the  circumstances  of 
the  case  and  the  position  of  all  the 
parties,  by  order  stay  execution  or 
defer  the  operation  of  aiqr  such  reme- 
dies as  aforesaid,  for  ^ch  time  and 
subject  to  such  conditions  as  the  court 
thinks  fit." 

In  the  case  of  Re  Jobson  (1918)  117 
L.T.N.S,  786,  the  court  said:  "[The 
act]  confers  on  the  court  an  absolute 
discretion  in  dealing  with  the  applica- 
tion, subject  to  this  limitation,  that 
the  discretion  is  only  to  be  zeroised  in 
favor  of  a  defaulting  debtor  if  the 
-  court  is  of  opinion  that  time  should  be 
given  to  him  on  the  ground  that  he  is 
'  unable  immediately  to  make  the  pay- 
\  ment  by  reason  of  circumstances  at- 
tributable, directly  or  indirectly,  to 
the  war.  When  the  court  is  satisfied 
on  this  point  it  has  power  to  suspend 
the  question  of  any  remedy  for  such 
time,  and  subject  to  such  conditions, 
as  it  thinks  fit." 

The  difficulty  under  this  section  is 
in  determining  what  facts  constitute 
an  inability  to  make  a  payment  by  rea- 
son of  circumstances  directly  or  indi- 
rectly attributable  to  the  war.  In  the 
case  of  Re  Jobson,  supra,  Eve,  J.,  said : 
"In  what  I  am  about  to  say  I  am  con- 
fining myself  to  applications  of  a  simi- 
lar character — ^that  is  to  say,  applica- 
tions by  mortgagees  against  default- 
ing mortgagors.  In  the  ordinary  way, 
where  a  mortgage  debt  is  called  in,  the 
mortgagor  meets  the  demand  in  one  of 
three  ways:  (1)  He  realizes  the  se- 
curity and  pays  off  the  mortgagee  out 
of  the  proceeds;  or  (2)  he  provides 
the  money  out  of  his  other  resources 
and  takes  a  reconveyance;  or  (3)  he 
obtains  the  assistance  of  another  lend- 
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er,  who  pAys  off  the  mortgage  and 
t^es  a  transfer  of  the  security.  The 
last  of  the  three  courses  is  the  one 
most  usually  adopted*  and,  indeed*  it 
is  almost  inevitable  where  the  advance 
is  of  a  large  smoont,  which  is  treated 
S8  capital  more  or  less  permanently 
borrowed  for  business  purposes  at  a 
fixed  and  moderate  rate  of  interest. 
Id  considering,  therefore,  whether  the 
mortgagor  qualifies  himself  for  the  ex- 
ercise in  his  favor  of  the  discretion 
conferred  by  subsec.  2,  the  court 
oQgrfat,  as  it  seems  to  m^  in  the  first 
place,  to  direct  its  attention  to  the 
question  how,  in  the  ordinary  course, 
Uie  particular  security  would  be  dealt 
with.  In  many  cases  it  would  not  be 
difficult  to  conclude,  that  the  mort- 
gagor might  adopt  any  one  of  the 
three  courses;  in  some,  it  would,  1 
tiunk,  be  obvious  that  his  choice  was 
more  restricted.  I  apprehend  that  a 
man  who  had  purchased  property  as 
an  investment  and  borrowed  a  portion 
of  the  purchase  money  on  mortgage 
might  —  where  the  mortgage  money 
was  called  in  —  elect  either  to  realize 
that  investment  and  pay  off  the  mort- 
gage, or  he  might  prefer  to  realize 
other  investments  and  pay  it  off,  or  he 
might  just  as  likely  determine  to  re- 
tain his  investments  and  find  a  trans- 
feree of  the  mortgage.  On  the  other 
hand,  a  man  who  had  borrowed  money 
OB  tihe  security  of  property  in  his  own 
oumpation  would  probably  be  limited 
to  the  alternatives  of  paying  the  debt 
off  out  of  his  other  resources  or  ob- 
taining a  transferee,  and  a  man  who 
had  raised  money  on  the  security  of 
his  business  premises,  and  had  em- 
ployed the  money  in  his  business, 
would  of  necessity  be  compelled  to 
meet  the  mortgagee's  requirements  by 
obtaining  a  transferee.  Nor  would 
these  more  or  less  personal  considera- 
tions alone  determine  the  mortgagor's 
Action.  A  more  potent  factor  would 
be  the  value  of  the  security  in  relation 
to  the  amount  of  the  mortgage  debt. 
Realization  of  a  deficient  security  for 
PVment  off  of  the  debt  pro  tanto  is 
always  distasteful;  its  transfer  is 
velt-nigh  impracticable,  and  in  deter- 
mining how  any  particular  security 
TCttU  be  dealt  with  in  ordinary  cir- 


cumstances, it  must  always  be  borne 
in  mind  that  the  depreciation  of  the 
security  may  well  be  of  such  an  extent 
aa  to  render  the  obvious  course  of 
realization  or  transfer  practically  im- 
possible. I  am  constrained  to  make 
these  observations  because  in  so  many 
cases  arising  under  this  act  the  own* 
ers  of  mortgaged  property  who  have 
not,  and  who  had  not  before  the  war, 
any  resources  outside  the  property  in 
mortgage,  seem  to  conclude  that  they 
are  brought  within  the  subsection  as 
soon  aa  they  have  proved  the  absence 
of  such  resources,  and  that  they  can- 
not sell  the  property  for  sufiicient  to 
pay  off  the  debt  or  obtain  a  trans- 
feree of  the  security.  But  such  evi- 
dence does  not  establish  the  fact  that 
the  inability  to  pay  is  directly  or  in- 
directly due  to  the  war.  It  may  well 
have  been  in  existence  long  before  the 
war.  In  the  absence  of  other  re- 
sources available  for  payment  of 
the  debt,  the  inability  to  pay  by 
the  only  other  means  by  which  pay- 
ment would  be  made — that  is  to  say, 
by  realization  of  the  security  or  by 
transfer — arose  as  soon  as  the  secu- 
ri^  became  deficient,  and  in  cases 
where  it  is  admitted  or  proved  that 
the  mortgagor  has,  and  had  when  the 
war  broke  out.  no  resources  outside 
the  mortgaged  property  wherewith  to 
pay  the  debt,  and  that  the  security  is 
insufficient,  the  court  ought  not  in  my 
opinion  to  hold  that  the  mortgagor  has 
brought  himself  within  the  subsectalon* 
unless  satisfied  that  the  insufficiency 
of  the  security  did  not  exist  before  and 
Is  attributable  to  the  war.  But  in 
eases  where  the  security  is  sufficient,, 
or  where  the  deficiency  has  arisen 
since  the  war,  it  stiU  remains  neces- 
sary to  inquire  whether  the  mort- 
gagor's inability  to  make  immediate 
payment  is  attributable  to  the  war. 
If  he  has  other  resources  which  can  be 
made  available,  I  apprehend  that  the 
mere  inability  to  realize  the  mortgaged 
pn^jerty  or  to  obtain  a  transferee 
woujd  not  suffice,  since  in  that  case 
the  inabilify  could  not  accuratey  .be 
said  to  exist  at  all.  But  if  he  have  no 
other  available  resources,  and  by  that 
I  mean  resources  which  can  be  con- 
verted into  cash  and  made  available 
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for  payment  of  the  debt  in  money  at 
one  point,  can  he  be  said  judicially  to 
be  unable  immediately  to  pay?  The 
answer  to  this  in -the  case  of  an  in- 
sufficient security  is  simple:  As  soon 
as  the  security  became  insufficient; 
and  it  may  therefore,  I  think,  be  said 
that,  prima  facie,  a  mortgagor  with  a 
security  which  has  become  of  insuffi- 
cient value  since  the  war  is  within  the 
subsection,  prima  facie  only,  because 
it  is  of  course  open  to  the  mortgagee 
to  prove,  if  he  can,  that  the  deficiency 
is  attributable  to  causes  other  than 
the  war.  But  in  the  case  of  a  suffi- 
cient security  there  is  greater  diffi- 
culty, and  a  difficulty  which  at  first 
sight  might  appear  to  increase  pro- 
portionately with  the  excess  value  of 
the  security  over  the  mortgage  debt. 
For  with  a  security  worth  the  full 
amount  of  the  mortgage  debt — and  a 
fortiori  with  a  value  largely  in  ex- 
cess of  the  mortgage  debt — it  is  im* 
possible,  it  has  been  argued,  to  say 
the  mortgagor  is  unable  to  pay.  He 
may  have  to  make  great  sacrifices 
and  submit  to  very  burdensome  condi- 
tions before  he  can  raise  the  money 
elsewhere,  but  so  long  as  he  has  prop- 
erty which,  ex  hypothesi,  is  worth  at 
least  what  is  demanded  of  him,  no 
court  ought  to  hold  him  unable  to  pay, 
unless  he  proves  that  he  cannot  raise 
the  money  by  realization  or  transfer 
except  on  extortionate  or  quite  unrea- 
sonable terms.  I  do  not  think  I  am 
bound  to  impose  that  construction  on 
the  subsection.  To  do  so  would  bring 
about  this  somewhat  startling  result: 
every  mortgagor  who  could  only  pro- 
duce an  insufficient  security  would  be 
within  the  subsection,  but  no  mort- 
gagor whose  security  was  ample  could 
bring  himself  within  it  unless  pre- 
pared to  prove  that  he  could  not  raise 
the  amount  required  to  pay  off  the 
debt  except  on  extravagant  terms.  I 
think  that  a  mortgagor  who  satis- 
fies the  court  that  he  has  no  other 
resources  available  for  payment  of  the 
debt,  and  that  he  has  made  bona  Ade 
efforts  to  raise  the  money  either  by 
sale  of  the  mortgaged  property  or 
transfer  of  the  security  for  a  fair  and 
reasonable  price,  or  on  reasonable  con- 
ditions, and  has  failed,  and  that  such 


failure  or  the  inability  to  sell  is  at- 
tributable to  the  exceptional  circum- 
stances brought  about  by  the  war, 
brings  himself  within  the  subseetion* 
and  this  even  though  tiie  mortgaged 
property  exceeds  In  value  the  debt. 
But  this  last  consideration  is,  of 
course,  an  element  to  be  taken  into 
account  where  the  discretion  under 
the  latter  part  of  the  subs^tion,  to 
which  I  am  now  passing,  comes  to  be 
exercised.  The  excess  value  of  the 
security  over  the  debt  is  a  factor 
which  may  properly  be  regarded  as  a 
material  one  alike  from  the  point  of 
the  mortgagee  and.  the  mortgagor.  On 
the  one  hand,  the>  probability  of  the 
mortgagor  being  able  to  realize  or  to 
obtain  a  transfer  of  such  a  security  on 
reasonable  terms,  within  a  compara- 
tively short  time,  may  incline  the 
court  to  defer  the  operation  of  the 
mortgagee's  remedies  for  a  brief  pe- 
riod only ;  on  the  other  hand,  the  fact 
that  the  debt  is  amply  secured  may 
furnish  good  ground  for  saying  that 
the  mortgagor  should  foe  given  ample 
time  to  extricate  himself  from  the  diffi- 
culties into  which  circumstances  for 
which  he  is  in  no  way  responsible 
have  plunged  him.  The  particular 
weight  to  be  attached  to  this  factor 
must  vary  largely  in  different  cases, 
and,  after  all,  it  is  but  one  of  'all  the 
circumstances  of  the  case'  which  the 
court  has  to  consider  in  exercising  its 
discretion.  It  is  undesirable,  even  if 
it  were  possible,  to  attempt  to  enumer- 
ate all  the  factors  which  have  to  be 
regarded  in  determining  whether  and 
upon  what  conditions  the  rights  of  the 
mortgagee  are  to  be  suspended.  In 
many  cases  there  must  be  matters  pe- 
culiar to  the  particular  case,  which 
far  outweigh  the  considerations  ap- 
plicable  in  ordinary  cases,  and  in  such 
cases  orders  will  be  made  appropri- 
ate to  the  position  brought  about  by 
these  particular  matters." 

In  the  foregoing  case  the  mortgagee 
out  of  possession  made  an  application 
to  exercise  his  right  to  realize  his  se- 
curity. It  appeared  that  prior  to  the 
war  all  payments  had  been  made  punc- 
tually and  all  covenants  had  been 
strictly  performed  and  observed.  The 
court  said :    "Now  it  is  clear  that  in 
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tiufl  ease,  if  there  was  no  war,  the 
mwtiasors  would  have  had  to  provide 
for  repayment  by  a  transfer.  It  was 
ugatd  that  they  had  not  brought 
tbrauelves  within  the  protection  of 
the  section.  But  I  am  satisfied  on  the 
evidence,  and  having  regard  to  the 
^ner^l  conditions  of  which  I  am 
bouod  to  take  judicial  notice,  that  it  is 
almost  impossible  to  obtain  the  neces- 
suy  advance  of  money  by  any  trans- 
fer of  the  mortgage  except  on  terms 
vhicfa  would  leave  the  borrower  in  a 
position  which  is  many  times  worse 
than  that  which  he  occupies  in  exist- 
iag  circumstances.  I  am  quite  satis- 
fied that  they  have  established  a  case 
within  the  section." 

It  was  held  in  Charles  Schofield  & 
CO.T.  Maple  Mill  (1918)  34  Times  L. 
B.  423,  tiiat  the  proper  course  was  not 
to  suspend  but  to  annul  the  contract, 
where  a  contract  to  do  work  in  the 
erection  of  a  mill,  consisting  partly  in 
the  flooring  of  the  mill  with  maple 
boards,  became  impossible  of  perform- 
ance, owing  to  a  prohibition  of  the 
importation  of  maple,  and  application 
was  made  under  the  statute  that  the 
eoBtract  should  be  suspended  or  an- 
nulled. 

ffcj  AumOinemt  er  MMpensfon  of  Imm. 

Section  2  of  the  (Emergency  Pow- 
ers) Amending  Act  1916  (6  &  7  Geo. 
V. chap.  13)  reads  as  follows:  "Any 
officer  or  man  of  his  Majesty's  Forces 
who  is  the  tenant  of  any  premises  un- 
der a  tenancy  from  year  to  year,  or  for 
any  longer  period,  may  apply  to  the 
coDoty  court  .  .  .  for  leave  to  de- 
termine such  tenancy,  and,  upon  any 
such  application  being  made,  the  court 
ms,  in  its  absolute  discretion  after 
considering  all  the  circumstances  of 
the  case  and  the  position  of  all  the 
parties,  by  order  authorize  the  appli- 
cant to  determine  the  tenancy  by  such 
notice  and  upon  such  conditions  as  Uie 
eoart  thinlu  fit,  and  thereupon  such 
tenancy  may,  notwithstanding  any 
provision  in  the  tenancy  agreement 
w  lease,  be  determined  accordingly/' 

In  Tozer  v,  Viola  (1917)  117  L.  T. 
N.  S.  748,  the  court  said:  "The  pur- 
pose of  this  statute  was  to  relieve 
officers  and  men  engaged  in  his  Ma- 
jesty's Forces  from  the  burden  of  sub- 


sisting tenancies,  they  having  to  leave 
their  work,  or  to  leave  their  farm,  or 
to  leave  their  business  premises,  and 
engage  in  the  war.  The  object  was  to 
bring  their  tenancies  to  an  end,  and 
80  relieve  them  from  the  anxiety  of 
their  obligations  under  tenancy  agree- 
ments. That  is  the  obvious  manifest 
purpose  of  this  act,  and  in  construing 
the  statute  no  further  effect  should  be 
given  to  it  than  the  words  require  ex- 
cept so  far  as  is  necessary  to  achieve 
the  purpose  of  the  legislature/* 

Under  this  section  the  court  is  em- 
powered to  adjudicate  the  rights  and 
liabilities  of  all  the  parties  to  the 
lease.  Revill  v.  Bethell  [1918]  1  K.  B. 
638,  87  L.  J.  K.  B.  N.  S.  787,  118  L.  T. 
N.  S.  303.  34  Times  L.  R.  323,  62  Sol, 
Jo.  438. 16  L.  6.  R.  443 ;  Daniell  v.  Car- 
ter [1918]  W.  N.  380. 

In  Revill  v.  Bethell,  supra,  the  court 
said:  "I  can  see  no  reason  why  he 
should  not  adjudicate  upon  the  rights 
and  liabilities  as  between  all  the  par- 
ties. .  .  .  Nor  do  I  see  any  reason 
why  the  conditions  upon  which  the 
tenancy  is  to  be  determined  should  be 
limited  to  conditions  onerous  upon  the 
tenant,  nor  why  they  should  not  in- 
clude, in  a  case  where  the  circum- 
stances justify  it  in  the  opinion  of  the 
county  court  judge,  relief  from  ar- 
rears of  rent  and  past  breaches  of 
covenant  In  my  opinion,  the  county 
court  judge  had  jurisdiction  to  make 
the  order." 

So,  in  Daniell  v.  Carter,  supra,  the 
court  granted  leave  to  the  volunteer  to 
determine  his  lease,  but  ordered  him 
to  give  the  landlord  six  weeks'  notice, 
and  to  pay  the  rent  until  the  premises 
were  vacated.  An  appeal  from  so 
much  of  the  order  aa  determined  the 
tenancy  of  the  wife  was  dismissed. 

But  an  order  made  under  the  author- 
ity of  §  2,  permitting  a  tenant  to  de- 
termine his  lease,  does  not  necessarily 
relieve  the  tenant  of  liability  on  the 
covenants  contained  in  the  lease.  Thus, 
in  Tozer  v.  Viola,  supra,  it  appeared 
that  the  defendant  had  subleased  the 
premises  at  a  profit  for  a  long  term, 
and  that  the  plaintiff  (sublessee)  had 
assigned  the  lease  to  one  Spero.  It 
also  appeared  that  the  defendant  had 
licensed  the  plaintiff  to  assign  the 
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lease  only  on  the  condition  that  the 
assignee  would  covenant  with  the 
plaintiff  to  pay  the  rent  reserved  by, 

and  perform  covenants  and  conditions 
contained  in,  the  lease.  The  effect 
therefore  was  that,  notwithstanding 
the  license,  the  plaintiff  remained  lia- 
ble for  the  rents  and  the  covenants  to 
the  defendant,  but  that  the  assignee 
became  directly  liable,  by  the  privity 
of  contract.  Spero  made  an  applica- 
-  tion  under  §  2  to  determine  the  lease. 
The  order  was  granted,  which  in  part 
stated  that  "nothing  In  this  order  con- 
tained shall  affect  any  question  as  to 
the  respective  rights  and  liabilities  of 
the  respondent  and  the  said  William 
Charles  Tozer  in  respect  of  the  prem- 
ises under  the  hereinbefore-mentioned 
lease,  assignment,  and  license  re- 
spectively." The  present  action  was 
brought  against  the  defendant,  in 
which  it  was  claimed  that  the  tenancy 
had  been  determined,  and  that  the 
plaintiff  had  been  discharged  from  all 
liability  under  the  lease.  The  lower 
court  made  the  following  order :  "This 
court  doth  declare  that  as  from  titie 
2&tb  March,  1917,  the  indenture  of 
lease  dated  the  6th  June,  1907,  in  the 
pleadings  mentioned,  and  the  term 
thereby  created,  have  been  deter- 
mined, and  that  the  plaintiff  has  been 
discharged  from  all  further  or  future 
liability  under  the  covenants  therein 
contained."  On  appeal  the  court  said: 
"What  is  it  that  the  plaintiff  Toxer 
relies  upon  in  saying  that  the  lease 
has  been  determined,  and  that  he  has 
been  discharged  from  liability  to  the 
defendant?  Simply  the  order  of  the 
county  court  judge — there  is  nothing 
else  —  and  the  notice  assumed  to  have 
been  given  by  the  tenant  thereunder, 
determining  his  tenancy.  But  the  or- 
der of  the  county  court  judge  was 
made  upon  terms,  and  one  of  those 
terms  was  that  'nothing  in  this  order 
contained  shall  affect  any  question  as 
to  the  respective  rights  and  liabilities 
of  the  respondent  and  the  said  William 
Charles  Tozer  in  respect  of  the  prem- 
ises under  the  hereinbefore-mentioned 
lease,  assignment,  and  license  respec- 
tively.* In  my  judgment  it  is  not  open 
for  Tozer  to  claim  the  benefit  of  an 
order  .  .  .  which  in  terms  contains 


the  statement  that  nothing  in  it  ia  to 
affect  the  question  of  his  liabilities 
.  .  .  under  the  lease.  The  whole 
foundation  of  Tozer*s  claim  is  that, 
under  and  by  virtue  of  this  order  and 
the  notice  determining  the  tenancy, 
given  in  pursuance  of  it,  he  has  been 
discharged  from  all  further  liability. 
...  In  my  opinion  that  is  not  so. 
The  present  statute  provides  that  tiie 
man  who  is  the  tenant  of  any  premises 
may  apply,  and  then  tiie  court  may  au- 
thorize the  applicant  to  determine  the 
tenancy  upon  terms.  Having  regard 
to  the  terms  which  are  embodied  in 
this  order,  I  am  satisfied  tfaat  the  lia- 
bility of  lessor  and  lessee  as  between 
themselves  continues;  the  lessee  re- 
mains liable  to  the  lessor,  and  the  or- 
der sanctioning  the  termination  of  the 
tenancy  has  not  the  effect  which  is 
contended  for  it.  It  has  not  released 
the  original  sublessee  from  his  liabil- 
ity to  the  original  sublessor." 

But  when  the  court  exercises  the  au- 
thority permitted  under  %  2,  notice 
should  be  served  on  all  the  parties. 
Thus,  in  Tozer  v.  Viola  <1917)  87  L,  J. 
Ch.  N.  S.  90. 117  L.  T.  N.  8. 748.  supra, 
the  court  said:  "The  act  gives'  wide 
powers  to  the  county  court  judge.  It 
says:  'The  court  may  in  its  absolute 
discretion,  after  considering  all  the 
circumstances  of  the  case  and  the  po- 
sition of  the  parties,  authorize  the  ap- 
plicant to  determine  ^e  tenancy  by 
stich  notice  and  upon  such  conditions 
as  the  court  thinks  fit.'  I  am  of  opin- 
ion that  that  confers  the  fullest  juris- 
diction upon  the  county  court  judge 
in  considering  the  matter,  in  hie  abso- 
lute discretion  to  impose  conditions. 
The  act  says  so.  But,  in  my  judgment, 
the  county  court  judge  ought  to  take 
care  that  notice  of  the  application  is 
given  to  and  served  upon  all  parties 
who  are  or  may  be  affected  by  any  or- 
der that  he  proposes  to  make,  and  that 
'after  considering  all  the  circum- 
stances  of  the  case  and  the  position 
of  all  the  parties'  means  that  he 
should  see  that  notice  is  served,  be- 
fore making  any  order  under  that  sec- 
tion, upon  all  parties  who  are  or  may 
-be  affected — that  is  to  say,  all  parties 
interested  in  the  premises,  or  having 
or  claiming  an  interest  in  the  prem- 
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ises  which  are  or  may  be  affected  by 
the  order  which  he  is  about  to  make." 
Id  a  concurrins  opinion,  Warrington, 
L.  said:  "Having  regard  to  the 
\try  wide  powers  given  to  the  county 
court  judge,  of  affecting  the  rights 
and  the  position  of  parties  who  may  be 
interested  in  the  premises  subject  to 
the  tenancy  in  question,  it  is  eminent- 
ly desirable  that  the  county  court 
judge  should  have  before  him  on  any 
application  under  §  2  of  the  act  all 
those  parties,  so  that  he  may  hear 
what  they  have  to  say,  and,  after  hear- 
ing what  they  have  to  say,  settle  the 
cmditions  upon  which  the  soldier^s 
applieation  should  be  acceded  to." 

(e)  Bffed  of  Defense  of  Realm  ^e». 

The  Defense  of  the  Realm  Act 
[Courts  (Emergency  Powers)  Act 
1917]  was  a  branch  of  the  emergency 
legislation  which  had  for  its  object 
the  more  successfial  prosecution  of  the 
World  War.  It  was  especially  direct- 
ed against  the  activities  of  suspicious 
persons,  the  control  of  food,  and  the 
conservation  of  labor  and  materials. 
Under  that  act,  in  order  to  conserve 
labor  and  materials,  the  completion  of 
beildings  in  the  course  of  construc- 
tion could  be  prohibited.  To  guard 
against  any  hardship  that  might  befall 
the  parties  to  any  contract,  by  reason 
of  an  order  prohibiting  the  completion 
of  a  building,  §  1,  subaec.  2,  of  the 
act  provided  as  follows:  "Where, 
upon  an  application  by  any  party  to 
any  contract  whatsoever,  the  court  is 
satisfied  that,  owing  to  any  restriction 
or  direction  imposed  or  given  by  or  in 
pursuance  of  any  enactment  relating 
to  the  defense  of  any  regulation  made 
thereunder  .  .  .  any  term  of  the 
contract  cannot  be  enforced  without 
serious  hardship,  the  court  may,  after 
considorins  the  circumstances  of  the 
case  and  the  position  of  the  parties  to 
the  contract  and  any  offer  which  may 
have  been  made  by  any  party  for  the 
Tariation  of  the  contract,  suspend  or 
annul  the  contract  or  stay  any  pro- 
ceedings for  the  enforcement  of  the 
contract  or  any  term  therefor  or  any 
rights  arising  thereunder  on  such  con- 
ditions (if  any)  as  the  court  may  think 
fit"  Sabaeetion  8  provided  that  **this 
MctioB  shall  ba  construed  as  one  of 


the  Courts  (Emergency  Powers)  Act 
1914." 

In  order  to  bring  a  case  withi^  the 
act  it  is  necessary  to  show  that  the 
nonfulfilment  of  the  contract  was  due 
to  a  requirement  of  a  government  de- 
partment. Herman  v.  Morris  [1919} 
W.  N.  152,  35  Times  L.  K.  328. 

An  interesting  question  arose  in 
Boyce  V.  Hill  [1918]  2  K.  B.  616,  as  to 
the  meaning  of  the  words  "any  con- 
tract whatsoever,"  in  §  1,  subsec.  2. 
That  section  provided  that  "upon  an 
application  by  any  party  to  any  con- 
tract whatsoever  .  .  .  the  court 
may  suspend,"  etc.,  and  by  subsec.  3 
it  was  to  be  construed  as  one  of  the 
emergency  powers  under  the  Act  of 
1914.  The  1914  act,  supra,  prohibited 
the  payment  of  a  sum  of  money,  etc., 
and  provided  that  "this  subsection 
shall  not  apply  to  any  sum  of  money 
(other  than  rent  not  being  rent  at  or 
exceeding  £50  per  annum)  due  and 
payable  in  pursuance  of  a  contract 
made  after  the  beginning  of  the  fourth 
day  of  August,  nineteen  hundred  and 
fourteen."  In  the  case  referred  to  it 
appeared  that  the  rent  was  in  excess 
of  £50  per  annum.  It  further  appeared 
that  the  construction  of  the  building 
was  stopped  by  an  order  under  the 
Defense  of  the  Realm  Act  when  the 
structure  was  half  completed.  The 
plaintiff  asked  relief  under  the  act. 
Lush,  J.,  said:  "This  case  raises  a 
question  of  considerable  importance 
as  to  the  construction  of  §  1,  subsec. 
2,  of  the  Courts  (Emergency  Powers) 
Act  1917.  .  .  .  Now  subsec.  1  deals 
in  terms  with  a  contract  for  the  con- 
struction of  a  building,  or  for  the 
supply  of  materials  for  a  building,  en- 
tered into  before  the  war,  and  it  pro- 
vides for  relief  against  enforcement 
of  the  contract  where,  owing  to  diffi- 
culties in  procuring  the  necessary  ma- 
terials or  labor,  it  could  not  be  en- 
forced without  serious  hardship.  Then 
comes  the  subsection  which  I  have  to 
construe, — subsec.  2:  'Where  upon  an 
application  by  any  party  to  any  con- 
tract whatsoever  the  court  is  satis- 
fied,' etc  I  may  say  in  pass- 
ing that  I  think  the  words,  'or  any 
term  thereof,'  are  to  be  read  along 
with  the  words,  'suspend  or  annul  the 
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contract,'  as  well  as  with  the  words, 
'stay  any  proceedings  for  the  enforce- 
ment:' '^Fausing'  there,  one  would  have 
thought  the  matter  was  clear.  After 
dealing,  in  subsec.  1,  with  a  particu- 
lar kind  of  contracts, — building  con- 
tracts made  before  the  war, — the  leg- 
islature proceeds,  in  subsec.  2,  to  deal 
with  'any  contract  whatsoever.'  Prima 
facie  those  g'eneral  words  would  apply 
to  all  contracts  of  whatever  kind,  and 
whether  made  before  the  war  or  after. 
But  it  is  said  that  having  regard  to 
subsec.  B,  which  provides  that  the  sec- 
tion 'shall  be  construed  as  one  with 
the  Courts  (Emergency  Powers)  Act 
1914,'  subsec.  2,  notwithstanding  its 
wide  language,  must  be  read  as  limited 
to  the  particular  class  of  contracts 
dealt  with  by  the  earlier  act,  namely, 
contracts  made  before  the  war  and 
tenancy  contracts  at  a  rent  be- 
low £50,  made  after  the  war.  It  is 
contended  that  it  would  be  absurd  to 
suppose  the  legislature,  after  express- 
ly enacting  that  relief  should  not  be 
granted  in  the  case  of  post-war  ten- 
ancy contracts  at  a  rent  over  £50 
(under  which  head  it  is  said  the  pres- 
ent contract  falls),  should  in  the  same 
act  proceed  to  extend  the  relief  to  the 
class  of  contracts  which  it  had  alrea^ 
excluded.  Further,  it  was  contended 
that  the  words  'any  contract  whatso- 
ever' in  subsec.  2  did  not  include  ten- 
ancy contracts  at  all,  for  that  if  they 
did  one  would  be  faced  with  this  diffi- 
culty, that,  on  the  one  hand,  the  court 
is  empowered  to  annul  or  suspend  the 
contract  as  It  thinks  fit,  and,  on  the 
other  hand,  has  to  take  cognizance  of 
the  fact  that  the  legislature  has  itself 
provided  in  §  2  for  what  is  to  be  done 
with  respect  to  the  very  contracts 
against  which  the  court  is  asked  to 
^ve  relief  in  §  1,  subsec.  2.  In  my 
opinion,  neither  of  those  contentions 
is  sound.  I  do  not  think  that,  because 
the  two  acts  are  to  be  read  together, 
one  is  forced  to  the  conclusion  that 
§  1,  subsec.  2,  of  the  later  act,  cannot 
be  read  as  applying  to  post-war  con- 
tracts of  tenancy  at  a  rent  of  over  £50. 
Section  1  of  the  earlier  act  no  doubt 
provided  for  relief  against  such  con- 
tracts only  in  the  event  of  their  hav* 
ing  been  made  before  the  war.  But 


the  reason  for  affording'  relief  exists 
just  as  much  in  the  case  of  a  con- 
tract of  tenancy  entered  into  after  the 
war,  where  the  difficulty  of  carrying 
out  the  contract  r  vises  from  restric- 
tions imposed  by  the  government  after 
the  contract  was  entered  into.  In  both 
cases  the  tenant  has  been  placed  in  a 
position  of  difficulty  by  reason  of  un- 
foreseen circumstances  which  have 
arisen  in  consequence  of  the  outbreak 
of  war,  and  I  cannot  see  any  reason 
why  the  legislature  should  not  have 
intended  to  apply  the  scheme  of  relief 
to  the  one  class  of  tenants  just  as 
much  as  to  the  other.  With  regard  to 
[the]  second  argument,  that  §  2  ex- 
pressly provides  that  if  by  reason  of 
restrictions  of  this  kind  a  tenant  is 
unable  to  carry  out  his  contract  he 
shall  not  be  liable  to  any  mandatory 
order  or  injunction  or  to  pay  any 
sum  of  money  or  incur  any  forfeiture, 
and  that  it  would  be  unreasonable  to 
suppose  that  the  legislature,  having 
thereby  provided  that  the  contract,  al- 
though broken,  shall  be  left  in  force, 
should  give  the  court  power  to  order 
that  tiie  contract  shall  be  suspended 
or  annulled,  it  is  to  be  obBerved  that 
§  2  only  applies  to  a  limited  class  of 
breaches  of  a  contact  of  tenant;  but 
to  that  Kctent  there  is  admittedly  a 
difficulty.  But  there  are  many  ways 
in  which  I  think  that  difficult  can  be 
dealt  with,  though  I  am  not  now  con- 
cerned to  define  them.  I  see  no 
ground  on  that  account  for  refusing 
to  give  effect  to  the  plain  terms  of 
§  1,  subsec.  2.  The  words  'any  con- 
tract whatsoever/  in  my  opiirion,  mean 
what  they  say." 

The  power  of  the  court  to  suspend 
or  annul  is  limited  to  an  entire  con- 
tract. The  relief  trom  a  particular 
term  or  right  thereunder  must  be  by 
a  stay  of  proceedings.  Metropolitan 
Electric  Supply  Co.  v.  London  [1919J 
1  Ch.  357,  wherein  the  court  safB: 
"Now,  on  the  plain  grammar  of  the 
words  used  (and  it  is  to  be  remem- 
bered that  precisely  the  same  words 
are  used  in  both  subsec.  1  and  subsec. 
2,  so  that  the  language  is  quite  delib- 
erately chosen),  there  are  two  distinct 
powers  given  to  the  court — ^namely, 
first,  a  power  to  suspend  or  annul  a 


Digitized  by 


ANNO.— MORATORY  STATUTE. 


43 


contract;  and,  secondly,  a  power  to 
sUy  proceedings  in  respect  of  a  con- 
tract,  or  any  term  thereof,  or  any 
rights  arising  thereunder.    It  seems 
to  me  impossible,  as  a  mere'  question 
of  grammar,  to  carry  on  the  force  of 
the  verbs  'suspend  or  annul'  over  the 
numerous  intervening  words,  so  as  to 
apply  these  two  verbs  to  the  phrase, 
'any  term  thereof,  or  any  rights  aris- 
ing thereundu*.*    And  the  result  is 
that,  on  the  face  of  the  words  used, 
the  power  of  annulnient  or  suspension 
is  given  only  as  to  the  whole  of  a  con- 
tract, while  the  power  of  staying  pro- 
ceedings is  given  either  as  to  the 
whole  of  a  contract,  or  as  to  any  term 
thereof,  or  any  rights  thereunder.  Is 
there,   then,   any   sufficient  reason, 
either  from  the  nature  of  the  subject- 
matter  or  from  any  context  in  the  stat- 
ute, for  giving  a  different  Interpreta- 
tion  to  the  words  used,  and  holding 
that  the  words  'suspend  or  annul'  apply 
to  and  have  as  their  object  not  merely 
the  substantive  'the  contract,'  but  also 
the   substantive  phrase,  'any  term 
thereof,  or  any  rights  arising  there- 
under.' I  do  not  think  so.  The  scheme 
of  the  section,  which  accords  with  its 
grammatical  construction,  seems  to  me 
quite  intelligible,  if  rather  narrow. 
Contracts  within  the  subsection  may 
be  annulled  either  permanently  or  tem- 
porarily, for  it  was  agreed  on  both 
sides  that  suspension  meant  an  annul- 
ment, out-and-out  or  finally,  of  rights 
and  obligations  accruing  during  the 
period      suspension.    Or  the  lesser 
remedy  may  be  applied  of  a  postpone- 
ment of  the  enforcement  of  the  con- 
tract, or  any  term  thereof,  or  any ' 
rights  arising  thereunder.  In  this  lat- 
ter case,  inasmuch  as  rights  are  not 
permanently  affected,  but  only  ren- 
dered unenforceable  for  a  time,  there 
is  no  great  danger  in  allowing  part 
only  of  the  terms  of  the  contract,  or 
the  rights  thereunder,  to  be  dealt  with, 
since  the  rights  ultimately  enforce- 
able will  be  all  the  various  compensat- 
ing rights  under  the  agreement  In 
the  former  case,  a  final  cancelation, 
whether  temporary  or  permanent,  of 
some  only  of  the  terms  of  a  contract, 
or  of  the  rights  thereunder,  might 
amount  to  an  almost  complete  varia- 


tion of  the  contract ;  and  it  might  well 
be  considered  that  a  power  to  vary 
contracts  almost  indefinitely  (or,  in 
other  words,  to  malce  new  contracts 
between  contracting,  parties)  was  on6 
of  too  sweeping  and  indefinite  a  char- 
acter to  tiuiist  upon  the  court  .  .  . 
It  is  to  be  noted  that  the  'any  term'  in 
respect  of  which  relief  is  to  be  giveri 
is  in  no  way  identified  with  the  'any 
term'  whose  enforcement  would  in- 
volve serious  hardship." 

What  is  a  serious  hardship  within 
the  meaning  of  the  act  depends  on  the 
facts  and  circumstances  of  each  case. 
Electric  Pavilions  v.  Ldrden  [1918]  2 
Ch.  399,  87  L.  J.  Ch.  N.  S.  609,  118 
L.  T.  N.  S.  698,  84  Times  L.  R.  642.  53 
L.  J.  N.  C.  296;  Metropolitan  Electric 
Supply  Go.  V.  London  [1919]  1  Ch.  357, 
120  L.  T.  N.  S.  377,  35  Thnes  L.  R.  267. 
And  in  granting  relief,  the  court  will 
take  into  consideration  the  financial 
status  of  the  parties.  Electric  Pa- 
vilions V.  Lorden,  supra. 

It  was  held  in  Wauters  v.  Associa- 
tion Internationale  D'Agences  (1918) 

34  Times  L.  R.  577,  that  the  holding  of 
a  party  to  a  contract  for  the  sale  of 
goods,  where  administrative  action 
has  had  the  effect  only  of  raising  the 
price  in  the  open  market,  did  not  con- 
stitute serious  hardship,  within  the 
provision  of  the  statute  above  re- 
ferred to,  so  as  to  entitle  the  court  to 
give  relief  from  liability  under  the 
contract. 

The  order  restricting  t^e  erection 
of  buildings  was  held  to  be  valid  in 
Director  of  Public  Prosecutions  v. 
Ford  i:i919]  W.  N.  43,  35  Times  L.  R. 
206,  and  Brightman  &  Go.  v.  Tate 
[1919]  1  K.  B.  463,  120  L.  T.  N.  S.  512, 

35  Times  L.  R.  209,  and  has  been  held 
to  be  binding  on  the  Crown.  Duchy 
of  Lancaster  v.  Movesby  [1919]  W. 
N.  69. 

In  Brightman  &  Co.  v.  Tate,  supra, 
it  was  held  that  where  work  was  done 
in  violation  of  the  order  requiring  a 
license,  the  illegal  construction  con- 
stituted a  good  defense  to  an  action 
for  the  recovery  of  the  value  of  the 
labor  and  materials. 

An  amendment  of  the  Defense  of  the 
Realm  Act,  declaring  that,  when  the 
fulfilment  by  any  person  of  any  con- 
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tract  is  "interfered"  wiUi  by  the  ne- 
cessity of  compliance  with  any  re- 
quirement, regulation,  or  restriction 
of  the  Admiralty  or  Army  Ceuncil  un- 
der  the  act,  the  .necessity  is  a  good 
defense  to  an  action  brought  for  non- 
fulfilment  of  the  contract,  so  far  as 
due  to  that  interference,  was  held  in 
Healey  Box  Co.  v.  G.  T.  Brock  ft  Go's 
C.  P.  Fireworks  (1916)  86  L.  J.  K.  B. 
N.  S.  368,  [1916]  W.  N.  408,  33  Times 
L,  R.  88,  not  to  relieve  from  liability 
for  breach  of  contract  one  who,  hav- 
ing made  an  agreement  with  the  Min- 
istry of  Munitions  to  manufacture  cer- 
tain war  material,  entered  into  a  con- 
tract with  the  plaintiff  to  supply  boxes 
for  the  material,  where,  before  the 
boxes  were  all  delivered,  the  Minister 
of  Munitions  canceled  the  contract, 
and  thereupon  the  defendant  attempt- 
ed to  cancel  his  contract  wit^  ^e 
plaintiff  for  the  boxes.  The  court 
stated  that  a  claim  might  be  made 
against  the  Crown  by  the  defendant, 
by  petition  of  right,  for  damages  sus- 
tained in  respect  to  the  cancelation, 
but  that  the  statute  did  not  refer  to  a 
case  where  the  Minister  of  Munitions 
canceled  what  might  be  called  a  head 
contract  which  he  had  with  a  firm 
supplying  him  with  munitions. 

«.  Inoreaae  of  Rent  arid  McrtgmgB 
Intereat  Act, 

The  increase  of  Rent  and  Mortgage 
Interest  (War  Restrictions)  Act  of 
1916  (6  &  6  G«o.  V.  chap.  97)  was,  hy 
its  terms,  ^an  act  to  restrict,  in  con- 
nection with  the  present  war,  the  in- 
crease of  the  rent  of  small  dwelling 
houses,  and  the  increase  of  the  rate 
of  interest  on,  and  the  calling  in  of, 
securities  on  such  dwelling  houses." 

In  Epson  Grand  Stand  Asso.  v. 
Clarke  [1919]' W.  N.  170,  Bankes,  L.  J., 
said  of  the  several  sections  of  the  act: 
"These  statutes  form  one  branch  of 
the  emergency  legislation  which,  in 
some  respects,  invades  rights  at  com- 
mon law  and  contractual  rights.  The 
object  of  the  acts  was  to  prevent 
profiteering  in  the  smaller  classes  of 
house  property,  partly  by  forbidding 
the  increase  of  rent  payable  by  ten- 
ants in  possession,  and  iMirtly  by  pro- 
hibiting landlords  from  evicting  ten- 
ants and  letting  the  tenements  to 


others,  from  whom  they  might  demand 
higher  rents,  and  unnecessarily  dis- 
turbing tenants  in  occupation  In  times 
of  difficulty  and  distress." 

The  act  d'oes  not  affect  an  increase 
in  rent  made  prior  to  its  enactment. 
Bridges  v.  Chambers  [1919]  W.  N,  S4, 
88  L.  J.  K.  B.  N.  S.  600,  63  Sol.  Jo. 
319. 

Section  1,  subsec.  1,  of  the  act  pro- 
vided as  follows :  "Where  the  rent  of 
a  dwelling  house  to  which  this  act 
applies  .  .  .  has  been,  since  the 
commencement  of  the  present  war,  or 
is  hereafter  during  the  continuance 
of  this  act,  increased  above  the  stand- 
ard rent  ...  as  hereinafter  de- 
fined, the 'amount  by  which  the  rent 
.  .  .  payable  exceeds  the  amount 
which  would  have  been  payable  had 
the  increase  not  been  made,  shall,  not- 
withstanding any  agreement  to  the 
contrary,  be  irrecoverable:  Provided 
that  .  .  .  (iv.)  Where  the  landlord 
pays  the  rates  chargeable  on  .  .  . 
the  occupier  of  any  dwelling  house, 
an  increase  of  the  rent  of  the  dwelling 
house  shall  not  be  deemed  to  be  an 
increase  for  the  purpose  of  tiiia  act 
if  the  amount  of  the  increase  does  not 
exceed  any  increase  in  the  amount  for 
the  time  being  payable  by  the  landlord 
in  respect  of  such  rates  over  the  cor- 
responding amount  paid  in  respect  of 
the  yearly,  half-yearly,  or  other  period 
which  included  August  3, 1914.  .  .  .  " 
Section  2,  subsec.  1,  defines  "standard 
rent"  as  meaning  the  rent  of  August 
8,  1914.  In  Westminster  ft  G.  Prop- 
erties &  Invest.  Co.  v.  Simmons  [1919] 
W.  N.  241,  it  was  held  that  the  fact 
that  the  lessors  undertook  the  bur- 
den of  paying  the  rents  did  not  oper- 
ate to  reduce  the  amount  of  the 
"standard  rents,"  as  used  in  the  stat- 
ute. 

Subsection  6  provided:  *niVlierever 
an  increase  of  rent  is  by  this  act 
permitted,  no  such  increase  shall  be 
due  or  recoverable  until  the  expiry  of 
four  clear  weeks  after  the  landlord  has 
served  upon  the  tenant  a  notice  in 
writing  of  his  intention  to  increase 
the  rent,  accompanied  .  .  .  (b) 
where  the  Increase  of  rent  ia  on  ac- 
count of  an  increase  in  rates,  by  a 
statement  showing  particulars  of  the 
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increased  amount  charged  in  respect 
at  rates  on  the  dwelling  bouse."  In 
Sutton  V.  Hollerton  [1918]  W.  N.  237 
145  L.  T.  Jo.  256,  it  was  held  that  the 
landlord  could  not  allow  the  increase 
for  rates  to  run  through  a  current 
year,  and  then,  collect  the  entire  in- 
crease in  one  sum.  The  landlord  was 
allowed,  however,  to  collect  the  in- 
crease in  weekly  payments. 

The. notice  provided  by  the  subsec- 
tion last  quoted  is  sufficient,  and  no 
agreement  by  the  tenant  is  necessary. 
Cork  Improved  Dwellings  Go.  v.  Barry 
U919j  2  Ir.  R.  246,  wherein  the  court 
said:  "The  whole'  scope  of  the  act 
shows  that  it  intended  to  effect  a  stat- 
utory insertion  into  the  agreement  of 
tenancy  of  an  altered  amount  of  rent, 
which  can  be  recovered  not  by  force 
of  an  asreemoit  to  alter  the  rent,  but 
by  force  of  the  statute." 

Shortly  after  the  passage,  of  the  act 
an  interesting  question  arose  as  to  the 
effect  of  an  early  statute  (11  Geo.  I}, 
chap.  19,  §  18),  which  provided  that  if 
a  tenant  gave  notice  to  quit  and  then 
held  over  contumaciously,  the  landlord 
might  recover  double  th&  rental  value 
of  the  pr^niaes.  By  $  1,  subsec.  3,  of 
the  Increaae  of  Rent  Aci  it  is  provid- 
ed: "No  order  for  the  recovery  of  pos- 
session of  a  dwelling  house  to  which 
this  act  applies  or  for  the  ejectment  of 
a  tenant  therefrom  shall  be  made  so 
long  as  the  tenant  continues  to'  pay 
rent  at  the  agreed  rate  as  modified  by 
this  act  and  performs  the  other  con- 
ditiona  of  tiie  tenancy,  eiceept  on  the 
ground  tiiat  the  tenant  has  conunitted 
waste  or  has  been  guilty  of  conduct 
which  is  a  nuisance  or  an  annoyance 
to  adjoining^  or  neighboring  occupiers, 
or  that  the  premises  are  reasonably 
required  by  the  landlord  for  the  occu- 
pation of  himself  or  some  other  person 
in  his  employ,  or  in  the  employ  of  some 
tenant  from  him,  or  on  some  other 
ground  which  may  be  deemed  satis- 
factory to  the  court  making  such  or- 
der. .  .  In  Crook  v.  Whitehead 
[1919]  W.  N.  186,  17  U  G.  R.  504,  36 
Tines  L.  R.  522,  it  was  held  that  the 
early  statate  contemplated  the  land- 
lord's **right  to  the  possession,"  and 
henc^  since  the  tenant  was  now  claim- 
ing the  posseesion  as  a  matter  of  right 


under  the  Increase  of  Rent  Act,  his 
conduct  could  not  be  said  to  be  con- 
tumacious. And  in  Flannagan  v. 
Shaw  [19193  W.  N.  139,  the  court 
said:  "The  words  of  the  subsection, 
"where  the  rent  .  .  .  has  been 
.  .  .  increased,'  being  perfectly 
general,  must  be  taken  to  apply  not 
only  to  a  case  where  the  rent  has  been 
raised  by  the  landlord,  but  also  to  a 
case  in  which  the  rent  has  been  auto- 
matically increased  by  the  provisions 
of  a  statute  brought  into  operation  by 
the  act  of  the  tenant  himself  in  fail- 
ing to  comply  with  the  terms  of  a  no- 
tice to  quit  which  he  has  himself 
given." 

For  the  purpose  of  applying  §  1  (3) 
of  the  act,  the  time  to  be  considered  is 
the  date  when  the  court  is  asked  to 
order  the  recovery  of  the  possession. 
The  fact  ^at  a  notice  to  quit  is  served 
before  the  passage  of  the  act  is  im- 
material. Harcourt  v.  Lowe  [19193 
85  Times  L.  R.  255.  And  the  act  ap- 
plies to  new  tenants,  who  have  moved 
into  the  premises  since  its  passage. 
King  V.  York  [1919]  W.  N.  59,  35 
Times  L.  R.  266. 

The  Amending  Act  of  1918  provided 
as  follows:  "The  expression  'land- 
lord' in  subsec.  3  of  §  1  of  the  earlier 
act  shall  not  include  any  person  who 
since  September  30,  1917,  has  become 
landlord  by  the  acquisition  of  the 
dwelling  house."  In  Stovin  v.  Fair- 
brass  [19193  W.  N.  68,  17  L.  G.  R. 
310,  it  appeared  that  the  plaintiff  gave 
the  tenant  a  valid  notice  to  quit,  and 
then  entered  into  an  agreement  for 
sale.  The  tenant  refused  to  give  up 
the  possession  of  the  premises.  It 
was  held  that  since  the  plaintiff  want- 
ed the  house  for  a  purchaser,  and  not 
for  hinoself  or  an  employee,  to  give 
him  the  possession  would  be  in  effect 
to  give  him  what  the  statute  expressly 
prohibited.  To  the  same  effect,  see 
Vernon  Invest.  Asso.  v.  Welch  [1919] 
W.  N.  173,  35  Times  L.  R.  511,  68  Sot 
Jo.  643.  And  in  Artizans  Labourers 
&  G.  Dwellings  Go.  v.  Wfaitaker  {;i919] 
W.  N.  166,  [1919]  2  K.  B.  301,  25  Times 
L.  R.  621,  it  was  held  that  a  provisional 
notice  to  quit,  given  by  the  tenant, 
who  afterwards  refused  to  deliver  the 
possession  of  the  premises,  was  not 
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a  satisfactory  ground  for  an  order  to 
recover  the  possession  of  the  premises. 

Whether  the  requirements  of  the 
landlord,  sufficient  to  entitle  him  to 
the  recovery  of  the  possession,  are 
reasonable  or  cot,  must  depend  on  all 
the  circumstances  of  the  case,  and  the 
landlord  must  satisfy  the  court  that 
the  premises  are  reasonably  required. 
Epson  Grand  Stand  Asso.  v.  Clarke 
[1919]  W.  N.  170.  In  that  case  a  ques- 
tion arose  as  to  what  was  a  "dwelling 
house"  within  the  meaning^  of  the  act. 
It  appeared  that  the  building  was  a 
public  house  at  a  racetrack,  and  was 
situated  between  the  race  course  and 
the  paddock.  The  court  said:  "[It  is] 
contended  that  the  acts  do  not  apply 
to  houses,  if  let  for  business  purposes. 
I  cannot  accept  that  view.  No  doubt, 
if  the  word  'dwelling  house*  is  given 
its  ordinary  meaning,  the  act  mior 
seem  to  inclade  cases  not  cont^plat- 
ed  by  the  legislature;  but  a  restricted 
meaning  would  exclude  many  cases 
which  were  intended  to  be  included. 
The  object  of  the  legislature  was  to 
include  all  houses  which  are  decupled 
as  dwelling  houses^  provided  they  are 
of  the  class  ascertained  by  their  value 
as  prescribed  by  the  act,  notwithstand- 
ing that  they  are  also  used  by  the  ten- 
ant for  other  purposes  as  well  as  those 
of  a  dwelling  house." 
,  An  Amending  Act  in  1919  (§  4)  pro- 
vided as  follows:  *'Afl  from  the  pass- 
ing of  this  act,  the  principal  act  .  .  . 
shall  extend  to  houses  ...  let  as 
separate  dwellings  ...  in  the  case 
of  a  house  situated  in  the  metropolitan 
police  district  .  .  .  [where]  both 
the  annual  amount  of  the  standard 
rent  and  the  ratable  value  of  the  house 
.  .  .  exceed  £35,  and  neither  ex- 
ceeds £70."  In  Dobson  v.  Richards 
[1919]  W.  N.  166,  63  Sol.  Jo.  663.  it 
was  held  that  a  tenant  who  had  been 
served  with  notice  prior  to  the  passage 
of  the  1919  amendment,  and  who,  at 
the  time  of  its  becoming  effective,  was 
a  tenant  at  sufferance,  was  within  the 
protection  of  the  act.  In  Scott  v.  Aus- 
tin [1919]  W.  N.  85,  It  was  held  that 
an  inclosure  adjoining  the  defendant's 
premises,  which  the  defendant  had 
rented,  and  sown  in  vegetables,  was 


"within  the  curtilage,"  as  used  in  the 
act. 

Section  1.  subsec.  4.  of  the  act  pro- 
vided as  follows :  **It  shall  not  be  law- 
ful for  any  mortgagee  under  a 
mortgage  to  ,  .  .  call  in  his  mort- 
gage or  to  take  any  st^s  for  exercising 
any  .right  of  foreclosure  or'  sale,  or 
for  otherwise  enforcing  his  security 
or  for  recovering  the  principal  money 
thereby  secured.  .  .  ."  In  Welby  v. 
Parker  [1916]  2  Ch..l,  85  L.  J.  Oh. 
N.  S.  564.  114  L.  T.  N.  S.  876,  32 
Times  L.  R.  403.  60  SoU  Jo.  417,  it 
was  held  that  this  section  merely  sus- 
pended the  remedy,  and  consequently 
did  not  affect  the  obligations.  In  Mar- 
tin V.  Watson  &  Egan  [1919]  2  Ir.  R. 
332.  it  was  held  that  an  ejectment  suit 
was  a  step  iA  enforcing  the  security 
of  a  mortgage,  on  the  ground  that, 
after  the  payment  of  the  interest,  the 
rents  and  profits  would  be  applied  to 
the  principal.  But  see  the  earlier  case 
Qf  National  Bank  v.  Claffey  [1917]  2 
1^.  R.  281.  wherein  it  was  held  that 
the  institution  of  an  action  for  eject- 
ment on  the  title,  by  a  mortgagee,  was 
not  realizing  a  security  within  the  in- 
hibition of  the  section. 

Section  2.  subsec.  1.  provided  as  fol- 
lows: "Subject  to  the  provisions  of 
this  act,  this  act  shall  appFy  to  every 
mortgage  where  the  mortgaged  prop- 
erty consists  of  or  comprises  one  or 
more  dwelling  houses  to  which  this 
act  applies,  or  any  interest  ttierein, 
except  that  it  shall  not  apply  .  .  . 
(b)  to  an  equitable  charge  by  deposit 
of  title  deeds  or  otherwise."  In  Lon- 
don Coun^  ft  W.  Bank  v.  Tompkins 
[1918]  1  K.  b;  516.  it  was  held  that  a 
deed  is  an  "equitable  charge"  within 
the  foregoing  section.  In  that  case  it 
appeared  that  the  defendant,  in  order 
to  obtain  an  overdraft  from  the  plain- 
tiff bank,  gave  as  security,  the  title 
deeds  to  his  house  and  his  place  of 
business.  He  gave  the  bank  the  power 
of  sale  on  default  in  any  payment,  and 
agreed  to  hold  himself  as  trustee  for 
the  bank,  subject  to  removal  at  any 
time.  He  also  appointed  the  tnnk  offi- 
cials his  attorneys  to  convey  his  in- 
terest in  the  premises.  It  appeared 
that  there  was  a  default  in  the  pay- 
ment of  one  of  the  drafts,  and  the 
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plaintiff  sued  to  recover  that  amount. 
It  was  held  that  this  particular  deed 
vas  an  equitable  charge  within  the 
act,  the  court  sayins;:  "This  .  .  . 
appeal  .  .  .  raises  an  important 
poiDt  as  to  the  proper  construction 
to  be  placed  upon  certain  sections  of 
the  Increase  of  Rent  and  Mortgage 
Interest  (War  Restrictions)  Acts  1915 
(5  4  6  Geo.  V.  chap.  97).  That  act 
was  passed,  as  its  title  implies,  inter 
alia,  for  the  purpose  of  restricting, 
during  the  continuance  of  the  present 
war,  the  calling  in  of  securities  on 
amall  dwelling  houses.  Section  1,  sub- 
wc.  4.  -of  the  act,  prescribes  the  acts 
which  it  shall  not  be  lawful  for  a 
mortgagee  to  whom  the  act  applies  to 
do,  if  and  so  long  as  the  mortgagor 
caiQ>lies  with  tiie  covenants  to  the 
edent  indicated  in  the  section.  The 
acts  are  (a)  the  calling  in  of  the  mort- 
gage; (b)  the  taking  of  any  steps  for 
aercising  any  right  of  foreclosure  or 
ule,  or  for  otherwise  enforcing  the 
Mtttrilar,  or  for  recovering  the  princi- 
pal money  thereby  secured.  Section 
%  Bahaec.  4,  defines  the  mortgages  to 
which  the  act  shall  apply,  namely 
(with  certain  exceptions),  every  mort- 
gage where  the  mortgaged  property 
consists  of  or  comprises  one  or  more 
dwelUng  houses  to  which  the  act  ap- 
plies. Among  the  exceptions  is  (sub- 
MC.  b)  *au  equitable  charge  by  deposit 
of  title  deeds  or  otiierwise/  The  ques- 
tion which  has  to  be  decided  in  this 
appeal  depends,  in  my  opinion,  upon 
the  construction  to  be  placed  upon  the 
langDage  of  this  exception.  The  ques- 
tion arises  in  this  way;  The  defend- 
ant Tompkins  was  a  customer  of  the 
plaintiff  bank.  To  secure  his  over- 
draft he  deposited  the  title  deeds  of 
his  property,  which  intluded  small 
dwelling  houses  within  the  meaning 
of  the  act,  and  at  the  same  time  exe- 
cuted a  deed  in  the  printed  form 
adopted  by  the  bank  whereby  he  de- 
clared the  terms  upon  which  the  deeds 
were  deposited,  and  went  on  to  give 
certain  undertakings,  and  to  make  cer- 
tain declarations,  which  may  be  sum- 
niarized  as  follows:  (1)  An  undertak- 
ing to  pay  the  amount  of  the  overdraft 
on  demand.  (2)  A  declaration  that 
the  bank  should  be  deemed  to  be  mort- 


gagee, under  the  deed,  of  all  the  prem- 
ises thereby  charged.  (3)  An  under- 
taking to  execute,  upon  request,  a  legal 
mortgage  containing  a  provision  that 
the  mortgagee's  rights  and  privileges 
might  be  exercised  immediately.  (4) 
A  declaration  that  the  bank  might  ex- 
ercise, at  any  time  after  demand  for 
payment  of  the  moneys  due  had  been 
made,  such  power  of  sale  or  other 
powers  as,  by  statute,  should  for  the 
time  being  be  exercisable  by  a  mort- 
gagee after  default  made  in  payment 
of  the  mortgage  money.  (5)  A  decla- 
ration that  during  the  continuance  of 
the  security  the  defendant  would  hold 
the  property  comprised  in  the  security 
as  trustee  for  the  bank,  and  an  under- 
taking to  convey  the  same  as  directed 
.  by  the  bank.  (6)  An  authority  to  the 
bank  to  remove  the  defendant  at  any 
time  from  the  trusteeship,  and  to  sub- 
stitute any  nominee  of  their  own  in  his 
place,  and  to  make  a  declaration  vest- 
ing all  the  defendant's  estate  and  in- 
terest in  the  trustee  so  appointed.  (7) 
An  irrevocable  appointment  of,  certain 
officials  of  the  bank  to  act  as  the  de- 
fendant's attorneys  for  the  purpose  of 
executing  documents,  including  a  con- 
veyance of  the  premises.  The  deed 
is  dated  December  14,  1912.  On  Feb- 
ruary 12, 1917,  the  bank  issued  a  writ, 
claiming  the  amount  of  the  overdraft. 
The  writ  was  specially  indorsed,  and 
the  claim  made  is  for  money  due  to 
the  bank  upon  a  banking  account.  No 
reference  was  made  upon  the  writ  to 
the  deed.  By  his  defense  the  defendant 
set  up  that  his  case  fell  within  the  pro- 
tection of  the  statute,  and  that  the 
bank  was  suing  him  for  the  recovery 
of  the  principal  money  secured  by  the 
mortgage  deed,  which  was  forbidden 
by  the  act.  Shearman,  J.,  decided  in 
favor  of  the  bank.  He  held,  in  sub- 
stance, that  the  operation  of  the  act 
was  confined  to  legal  mortgages,  that 
is  to  say,  to  mortgages  which  contain 
a  conveyance  of  the  property  included 
in  them.  I  cannot  take  this  view  of 
the  act.  I  see  nothing  in  the  act  to 
limit  the  meaning  to  be  attached  to 
the  expression  'mortgage,'  except  such 
words  in  the  act  itself  as  expressly 
limit  the  meaning.  On  the  contrary, 
I  think  the  fact  that  certain  classes 
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of  mortgages  are  expressly  excluded 
indicates  that  all  classes,  except  those 
excluded,  are  intended  to  be  included. 
Apart,  therefore,  from  any  words  of 
exclusion,  equitable  mortg'asres  are  in- 
cluded within  the  protection  of  the 
statute.  The  material  words  of  ex- 
clusion I  have  already  referred  to.  If 
the  subsection  had  been  confined  to 
equitable  charges  by  deposit  of  title 
deeds,  no  difBcuIty  .could  have  arisen. 
The  difficulty  arises  from  the  addition 
of  the  vague  and  indefinite  words,  'or 
otherwise.'  If  the  whole  sentence  is 
somewhat  expanded,  and  the  words 
used  in  their  natural  meaning,  it 
would  read:  *An  equitable  charge, 
whether  created  by  deposit  of  title 
deeds,  or  in  any  other  way.'  So  read, 
it  follows  that  all  equitable  charges 
are  excluded  from  the  operation  of  the 
act.  I  doubt  whether  this  was  the  in- 
tention of  the  framers  of  the  act.  I 
have  struggled  to  see  whether  I  could 
find  any  satisfactory  limitation  which 
could  be  placed  upon  the  language  of 
the  subsed^on,  which  would  bring  it 
more  into  accordance  with  what  I  con- 
ceive to  have  been  fhe  intention  of  the 
legislature,  as  gathered  from  the  rest 
of  the  statute.  I  have  fafled,  and  I  can 
see  no  alternative,  having  regard  to 
the  language  of  the  subsection,  which, 
though  vague  and  indefinite,  is  unam- 
biguous, and  must  include  the  present 
equitable  charge,  even  though  its  pro- 
visions place  the  mortgagees,  from  the 
point  of  view  of  the  protection  appar- 
ently  intended  to  be  conferred  1^  the 
statute^  in  substantially  the  same  posi- 
tion as  if  the  mortgage  had  been  a 
legal  mortgage." 

The  act  provides  that  where  the 
landlord  has,  since  the  beginning  of 
the  war,  incurred  expenditure  for  im- 
provements, an  increase  of  rent  at  a 
rate  not  exceeding  6  per  cent  on  the 
amount  expended  "shall  not  be  deemed 
to  be  an  increase"  for  the  purposes  of 
the  act.  It  is  also  provided  that  when- 
ever an  "increase  of  rent"  is  by  the 
act  permitted,  no  such  increase  shall 
be  due  or  recoverable  until  after  the 
expiration  of  a  four  we^s'  notice 
served  on  the  tenant,  in  writing,  ac- 
companied, where  the  increase  of  rent 
is  on  account  of  expenditures  above 
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mentioned,  by  a  statement  of  the  ira- 
i)rovements  and  their  cost.  It  was 
held  in  Wortley  v.  Mann  [1916]  W.  N. 
390,  that  the  provisions  as  to  notice 
applied  where  the  landlord  increased 
the  rent  on  the  ground  that  he  had 
incurred  expenditures  for  improve- 
ments, notwithstanding  the  provision 
that  such  an  increase  should  not  be 
deemed  an  increase  fer  the  purposes 
of  the  act. 

The  expression,  "in  his  employ,"  in 
the  provision  of  the  act  that  no  order 
for  the  recovery  of  possession  of  a 
dwelling  house,  or  for  the  ejectment  of 
a  tenant  therefrom,  shall  be  made  so 
long  as  the  tenant  pays  rent  at  the 
agreed  rate,  as  modified  by  the  act, 
and  performs  the  other  conditions  of 
the  tenancy,  except  where  the  prem- 
ises are  reasonably  required  by  the 
landlord  for  the  occupation  of  him- 
self or  "some  other  person  in  his  em- 
ploy," was  held  in  Rex  v.  Rogers 
[1918]  W.  N.  128,  118  L.  T.  N.  S.  718, 
82  J.  P.  144,  53  L.  J.  N.  C.  167,  not 
to  refer  to  a  person  who  might  come 
into  the  employ  of  the  landlord,  but 
only  one  who  was  already  in  the 
landlord's  employ  at  the  time  the  or- 
der of  ejectment  was  issued. 

In  Steel  v.  Mahoney  [1918]  W.  N. 
268,  62  Sol.  Jo,  486,  S4  Times  L.  R. 
827,  it  was  held  that  a  landlord  was 
entitled  to  charge  an  increase  of  retA 
equivalent  to  an  increase  ot  rates,  due 
to  a  higher  assessment  of  the  prop- 
erty made  subsequent  to  the  passage 
of  the  act. 

IF.  Canaaian  ttattitea* 

a.  Alberta. 

1.  VoUmteerm  and  BeaervUf  Sattaf  Axt. 

(a)  Effect  of  me. 

The  object  of  the  Alberta  Volun- 
teers and  Reservists  Relief  Act  of  1916 
was  to  stay  all  actions  against  a  volun- 
teer, his  wife,  or  any  dependent  mem- 
ber of  his  family,  during  the  period  of 
his  military  service.  Section  3  of  the 
act,  provided  as  follows :  "No  person 
shall  after  the  passing  of  this  act 
bring  any  action  or  take  any  proceed- 
ing, judicial  or  extrajudicial,  against 
any  volunteer  or  reservist  or  against 
his  wife  or  any  dependent  member  of 
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his  family  for  the  enforcement  of  pay- 
ment of  any  debt,  liability  or  obliga- 
tion incurred  before  the  passing  of 
this  act,  nor  for  the  enforcement  of 
any  mortgage,  charge,  lien,  encum- 
brance  or  other  security  created  or 
arising  before  the  passing  of  this  act. 
nor  for  the  recovery  of  possession  nf 
any  foods  and  chattels  or  lands  and 
tenements  in  the  possession  of  such 
volunteer  or  reservist  or  in  the  pos- 
session of  his  wife  or  any  dependent 
member  of  hia  family  until  one  year 
after  the  termination  of  the  said  state 
of  war  or  until  one  year  after  the  dis- 
eharge  of  such  volunteer  or  reservist 
whichever  shall  first  happen/' 

In  Merchants  Bank  v.  Arnold  (1917) 
11  Alberta  L.  R.  24,  2  West.  Week.  Rep. 
39,  it  appeared  that  a  renewal  note 
had  been  made  by  a  volunteer,  but 
was  dated  subaequentiy  to  the  passage 
of  the  Volunteers  and  Reservists  Re- 
lief Act  There  was  no  dispute  as  to 
the  fact  that  it  was  a  renewal  note, 
and  that  the  original  indebtedness  was 
incurred  prior  to  the  passage  of  the 
act,  but  it  was  contended  that  the  re- 
newal note  operated  to  waive  the  ex- 
emption. The  court  said:  "The  orig- 
inal note  was  given  and  the  liability 
incurred  before  the  passing  of  the  said 
act,  and  which  liability  is,  in  part,  out- 
standing. The  defendant,  as  I  have 
said,  had  enlisted  before  action  was 
commenced,  after  passing  of  said  act, 
and  was  a  volunteer  or  reservist  at  the 
time  he  was  sued  by  plaintiff,  and 
therefore  this  action  is  in  direct  con- 
travention of  the  statute." 

And  in  Royal  Trust  Co.  v.  Fraser 
[1919]  3  West.  Week.  Bap.  48,  wherein 
it  appeared  that  a  volunteer  had  a  ven- 
dor's lien  on  the  property  in  litigation, 
the  court  said :  "This  action,  undoubt' 
edly,  is  a  proceeding  against  him,  and 
in  my  opinion  is  prohibited  by  §  3  of 
the  said  act.  A  very  similar  case  to 
tills  ease  was  decided  recently  by  Hr. 
Justice  Scott,  viz.,  Duncan  v.  North 
American  Life  Asaur.  Co.  (unreport- 
ed), in  which  he  held  that  a  second 
mortgagee  in  an  action  for  foreclosure 
was  entitled  to  protection  under  the 
act." 

But  under  §  8.  providing  that  the  act 
'*8ball  not  deprive  a  mortgagee  or  per- 
9  A.L.S.--4. 


'son  having  a  charge  or  security  on 
land  of  the  right  to  collect  and  receive 
the  rents  or  rentable  value  of  such 
land,"  it  has  been  held  that  a  mort^ 
gagee  is  entitled  to  the  rents,  where  it 
appears  that  the  mortgagor  is  in  ar- 
rears, even  though  he  is  a  volunteer 
within  the  meaning  of  the  act.  Gen- 
eral Financial  Corp.  v.  Wood  (1918) 
—  Alberta,  — ,  [1918]  1  West.  Week. 
Rep.  780;  Mutual  Life  Assur.  Co.  v. 
Blackett  (1918)  —  Alberta,  — ,  [1918] 
2  West.  Week.  Rep.  521. 

Thus,  in  the  case  last  cited,  it  ap- 
peared that  the  defendant  mortgagor 
defaulted  in  the  payment  of  the  prin- 
cipal and  interest  secured  by  the  mort- 
gage, The  plaintiff  claimed  the  pay- 
ment of  rent,  which  was  met  by  the 
defense  that  the  mortgagor  was  a  vol- 
unteer within  the  meaning  of  the  Re- 
lief Act,  and  that  the  plaintiff's  claim 
was  stayed  by  the  act.  The  court 
said :  "In  my  opinion  §  8  must  be  con- 
strued as  being  a  proviso  which  re-, 
stricts,  to  the  extent  therein  men- 
tioned, the  effect  and  operation  of  §  3 
[supra ]^  and  the  effect  as  well  as  the 
intention  of  the  restriction  is  that  §  3 
Csupra]  does  not  apply  to  cases  where 
a  mortgagee  merely  seeks  to  compel 
a  mortgagor  in  default  to  pay  rent  or  a 
rental  value  for  the  premises  com- 
prised in  the  mortgage.  .  .  .  Sec- 
tion 3  merely  prohibits  actions  and 
proceedings  against  a  volunteer  or  re- 
servist mortgagor,  or  the  n&embers  of 
his  family,  or  for  the  recovery  of  lands 
in  his  or  their  possession.  Where  a 
tenant  of  the  mortgagor  is  in  posses- 
sion, the  latter  cannot  be  held  to  be  in 
possession,  nor  <  can  an  action  or  pro- 
ceeding by  the  mortgagee  against  the 
tenant  to  recover  rent  be  held  to  be 
one  against  the  mortgagor.  Even  if 
§  8  were  eliminated  from  the  statute, 
I  see  no  reason  why  the  mortgagee 
could  not  proceed  against  the  tenant 
for  rent  and  dispossess  him,  in  default 
of  payment,  and  if  the  contention  re- 
ferred to  were  upheld  it  would  prac- 
tically be  a  holding  that  §  8  is  of  no 
effect,  as  it  would  not  give  the  mort- 
gagee any  greater  right  than  he  would 
have  had  if  it  had  not  been  enacted. 
This,  in  view,  affords  a  strong  argu- 
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ment  against  giving  it  the  restrictive 
effect  contended  for." 

And  in  General  Financial  Corp.  v. 
Wood  (1918)  —  Alberta,  — ,  [1918]  1 
West.  Week.  Rep.  780,  Hyndman,  J., 
ordered  that  "the  respondents  pay  to 
the  applicant  such  rentable  value  of 
the  premises  as  might  be  agreed  upon 
by  applicant  and  respondents,  and  in 
default  of  such  agreement,  such 
amount  as  should  be  fixed  by  a  judge, 
or  the  master  of  chambers,  at  Edmon- 
ton', calculating  such  rent  from  the 
date  of  service  of  the  notice  to  attorn 
and  pay  rent,  the  same  to  be  paid  with- 
in such  time  as  should  be  agreed  upon, 
or  as  the  judge  or  the  master  should 
direct,  and  that  the  respondent  Ward 
continue  to  pay  thereafter  '  such 
monthly  rentable  value  as  should  in 
like  manner  be  agreed  upon,  or  fixed 
from  time  to  time." 

In  default  of  the  payment  of  the 
rents,  the  mortgagee  is  entitled  to  the 
possession  of  the  mortgaged  premises 
to  enable  him  to  obtain  the  rental 
value.  See  Mutual  Life  Assur.  Co.  v. 
Blackett,  supra. 

And  in  General  Financial  Corp.  v. 
Wood,  supra,  the  court  ordered  that, 
in  default  of  the  rent,  "the  respond- 
ents and  each  of  them  give  up  posses- 
sion of  the  said  lands  and  premises  to 
the  applicant,  with  leave  to  either  the 
applicant  or  the  respondents  to  apply 
to  a  judge  from  time  to  time  for  such 
change  in  the  amount  of  rentable 
value  so  fixed,  or  other  modifications 
in  respect  thereof,  or  for  an  absolute 
order  for  possession  by  reason  of  de- 
fault, as  the  applicant  might  think 
himself  entitled  to." 

But  the  court  may  determine  the  ex- 
istence of  an  obligation  by  a  volun- 
teer, as  such  a  proceeding  is  not  an 
enforcement  of  payment.  Thus,  in 
Camrose  Stock  &  Dairy  Farm  v.  Clax- 
ton  [1919]  1  West.  Week.  Rep.  984, 
wherein  it  appeared  that  the  defend- 
ant volunteer  agreed  to  subscribe  for 
certain  shares  of  stock,  and  trans- 
ferred his  house  and  lot  in  part  pay- 
ment, and  the  company  subsequently 
transferred  the  property  without  au- 
thority, to  the  defendant's  wife,  it  was 
held  that  the  volunteer's  name  could 
be  placed  on  the  list  of  contributors, 


for  the  purpose  of  determining  the 
obligation.  The  court  added,  however, 
that  the  wife  of  the  volunteer  could 
resist  an  action  to  recover  the  possea- 
sion  of  the  premises. 

(b)  PvnoHM  etemnpted. 

Section  2,  subsec.  3,  of  the  Alberta 
Volunteers  and  Reservists  Relief  Act, 
defined  a  volunteer  or  reservist  as  fol- 
lows :  "  'Volunteer  or  reservist*  means 
any  person,  male  or  female,  resident 
in  tlie  province  of  Alberta  on  the  lat 
day  of  August,  1914,  or  at  any  time 
thereafter,  who  has  before  the  passing 
of  this  act  enlisted  as  a  volunteer  in 
the  active  military  or  naval  forces 
raised  by  the  government  of  Canada 
for  service  in  the  said  war,  or  who 
shall  after  the  passing  of  this  act  so 
enlist,  and  any  person  resident  as 
aforesaid  who  has  before  the  passing 
of  this  act  joined  either  as  a  volunteer 
or  as  a  reservist  the  military  or  naval 
forces  of  his  Majesty  or  any  of  his 
allies,  or  who  shall  after  the  passins 
of  this  act  so  join." 

In  Calgary  Brewing  &,  Malting  Co. 
V.  McManus  (1916)  —  Alberta,  — ,  29 
D.  L.  R.  4&5,  34  West  L.  R.  1027,  the 
question,  who  was  a  volunteer  or  re- 
servist within  the  meaning  of  the  act, 
was  presented  for  adjudication.  The 
court  said:  "It  was  admitted  that  the 
members  of  the  lOSd  regiment  do  not 
come  within  the  meaning  of  the  words, 
'enlisted  as  a  volunteer  in  the  active 
military  or  naval  forces  raised  by  the 
government  of  Canada  for  service  in 
the  said  war;  that  is,  that  the  regi- 
ment still  stood  in  Uie  same  position 
as  ordinary  Canadian  militia  regi- 
ments, with  which  we  have  always 
been  acquainted  in  times  of  peace. 
The  real  question  to  be  decided  is 
whether  they  come  within  the  meaning 
of  the  words  of  the  latter  part  of  the 
claose,  viz.,  'who  has  joined  either  as 
a  volunteer  or  a  reservist  the  military 
or  naval  forces  of  his  Majes^  or  any 
of  his  allies.'  It  is  peculiar  that  in 
giving  an  interpretation  of  the  words, 
'volunteer  or  reservist,'  the  legislature 
should  have  used  in  the  interpreta- 
tion the  very  words  which  were  being 
interpreted.  This  would  seem  to  be 
a  violation  of  the  rules  of  logical  defi- 
nition.  But  tiie  present  is  not  an 
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isolated  instance,  for  tiie  peculiarity 
is  firequentiy  to  be  noticed  in  inter- 
pretation clauses.  A  principal  point 
in  the  matter  is  what  we  are  to  under- 
stand by  the  term  'his  Majesty's 
forces.*  ...  I  think  the  only  rule  of 
interpretation  to  apply  is  to  take  the 
words  in  their  ordinary  meaning,  if 
that  meaning  will  give  good  sens^  and 
not  violate  the  evident  purpose  of  the 
statute.  ...  I  can  find  no  statutory 
autiun-ily  for  sending  what  are  called 
Uie  overseas  battalions  out  of  Canada, 
which  would  not  apply  equally  to  the 
ordinary  militia  regiments.  They 
seem  to  stand  on  the  same  footing,  eX' 
tept  that  the  ordinary  militia  regi- 
mentB  could  be  forced,  under  §  73,  to 
serve  in  actual  war  for  only  one  year, 
while  those  who  enlist,  as  the  members 
of  the  overseas  battalions  no  doubt 
did,  for  the  period  of  the  war,  can  be 
forced  to  fulfil  their  engagement;  but 
u  to  being  forced  to  go  beyond  Can- 
ada it  would  appear  that  they  both 
stand  on  the  same  footing,  and  that 
I  G9,  above  quoted,  is  the  only  statu- 
tory authority  for  sending  any  troops 
out  of  Canada.  ...  It  follows  that 
the  l<XSd  regiment  could  at  any  mo- 
ment be  placed  on  active  service,  and 
could  be  called  upon  to  serve  in  fhe 
war  for  the  period  of  one  year.  .  .  . 
In  the  one  case,  aa  in  the  other,  the 
crucial  phrase  is,  *for  the  defense  of 
Canada,'  contained  in  §  69,  and  unless 
the  struggle  on  the  fields  of  France 
and  Flanders  can  be  said  to  be  *in  the 
def»uie  of  Canada,*  there  is  no  legal 
basis  for  the  organization  and  de- 
spatch of  even  the  overseas  battalions. 
We  are  all  strongly  Inclined  to  believe 
Out  what  those  boys  are  doing  is  'in 
the  defense  of  Canada.'  But  the  point 
is  that,  if  that  is  so,  then  the  103d 
regiment  is  just  as  liable,  legally,  to  be 
put  on  active  service  and  sent  over 
there  to  fight  as  any  other  battalion, 
except,  of  course,  that  it  could  only  be 
adied  to  serve  for  one  year,  and  not 
for  the  war.' " 

But  the  act  does  not  protect  the  es- 
tate of  a  volunteer  or  reservist  who 
was  killed  before  it  became  effective. 
Royal  Trust  Co.  v.  Fraser  i:i919]  3 
West  Week.  Rep.  48,  wherein  the  court 
■aid:    "The  defendant  Fraser  was 


killed  while  serving  with  the  Canadian 
Expeditionary  Force  in  the  month  of 
May,  1915.  The  Volunteers  &  Reserv- 
ists Relief  Act  was  assented  to  on 
April  19,  1916,  and  therefore,  at  the 
time  of  his  death,  the  said  Fraser  was 
not  entitled  to  any  protection.  Coun- 
sel for  his  estate  contends  that  the 
act  is  applicable  to  his  estate.  I  am 
afraid,  however,  that  I  am  unable  to 
come  to  that  conclusion.  It  seems  to 
me  that  the  act  contemplates  relief  in 
favor  of  the  volunteer,  but  that  if  the 
volunteer  himself  never  at  any  time 
had  the  benefit  of  the  act,  I  do  not  see 
how  the  estate,  his  successors,  can 
claim  this  protection.  They  succeed 
to  all  the  rights  which  he' had,  but  in 
my  opinion  nothing  more,  and  in  this 
case,  he  never  having  had  such  pro- 
tection, I  do  not  see  by  what  process 
the  estate  can  be  considered  as  en- 
titled to  it." 

Nor  does  the  act  stay  an  action 
against  the  wife  of  a  volunteer  for  her 
personal  debts,  where  ttie  husband  is 
not  a'  party  to  the  action.  British  Co- 
lumbia Life  v.  Davis  C1917)  ~  Al- 
berta, — ,  [1917]  S  West.  Week.  Rep. 
661.  The  court  in  that  ease  said: 
"The  debt  is  not  the  husband's,  but  the 
wife's  personally,  and  it  was  evident- 
ly the  intention  of  the  legislature  to 
protect  the  volunteer,  his  wife,  and 
family  against  his  debts  or  obliga- 
tions, but  not  the  wife  in  respect  of 
her  own  debts." 

2.  Soldiers  Relief  Ac$. 

The  Alberta  Soldiers  Relief  Act  of 
1918  extended  the  exemption  period 
created  by  the  Volunteers  and  Reserv- 
ists Relief  Act  to  two  years  after  the 
date  of  the  volunteer's  discharge. 

In  Metals  v.  Frost  [1919]  3  West. 
Week.  Rep.  247,  an  action  brought 
against  a  former  volunteer  within 
two  years  after  his  discharge  from  the 
military  service  was  dismissed,  and 
while  costs  were  awarded  to  the  plain- 
tiff, the  court  directed  that  they  should 
be  set  off  against  the  mortgage  debt. 

In  Aucelle  v.  Aucelle  [1919]  1  West. 
Week.  Rep.  620,  it  was  held  that  the 
Soldiers  Relief  Act  did  not  protect  a 
former  volunteer  from  a  decree  for 
judicial  separation  and  alimony,  where 
it  appeared  that  two  years  had  elapsed 
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since  his  letters  showed  an  intent  to 
desert  his  wife. 

a.  War  Belief  Act. 

I  The  Alberta  War  Belief  Act  (Laws  • 
1918;  chap.  24)  was  passed  April  18, 
1918,  and  had  for  its  object  the  relief 
of  mortgasrors  and  purchasers. 

Section  3  of  the  act  provided  as  fol- 
lows: "No  person  shall  take  or  con- 
tinue proceedings  by  way  of  foreclo- 
sure or  sale  or  otherwise,  or  proceed 
to  execution  on,  or  otherwise  to  the 
enforcement  of,  any  judgment  or  order 
of  any  court,  whether  entered  or  made 
before  or  after  the  passing  of  this  act. 
for  the  recovery  of  principal  money 
secured  by-  any  m.ortgage  of  land  or 
any  interest  therein  made  or  executed 
prior  to  the  fourth  day  or  August, 
1914."  Section  4  provided  as  follows: 
"Where  default  is  made  in  payment  of 
interest,  renV  taxes,  insurance  or  oth- 
er disbursements  which  the  mortgagor 
or  purchaser  has  covenanted  or  under- 
taken to  pay,  the  mortgagee  or  vendor, 
his  assignee,  or  personal  representa- 
tive shall  have  the  same  remedies,  and 
may  exercise  them  to  the  same  extent, 
and  the  consequences  of  such  default 
shall  in  all  respects  be  the  same  as  if 
this  act  had  not  been  passed:  Pro- 
vided, however,  that  before  any  action 
or  proceeding  shall  be  commenced  for 
default  for  any  cause  mentioned  in 
this  section  leave  shall  be  obtained 
from  a  judge." 

Under  the  foregoing  sections  a 
mortgagor  is  immune  from  any  pro- 
ceedings for  the  principal  debt,  if  he 
ke^s  his  interest  and  other  specified 
charges  paid.  But  *'if  he  fails  in  this, 
then,  unless  he  can  show  that  his  fail- 
ure is  attributable  to  the  war,  the 
mortgagee  or  vendor  shall  not  be  in- 
terfered with  by  the  act  in  any  re- 
spect, subject,  however,  to  the  rif^t 
of  the  debtor  at  any  time,  by  paying  up 
all  interest,  taxes,  etc.,  to  render  the 
proceedings  proceedings  for  principal 
money  only,  and  so  prohibited  to  be 
further  continued  by  §  2."  Re  War 
Relief  Act  (1918)  IS  Alberta  L.  R. 
303,  40  D.  L.  R.  542. 

When  the  act  came  into  force,  the 
foregoing  case  was  pending.  The 
question  immediately  arose  as  to  the 
effect  of  the  act  on  pending  litigation. 
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The  court  said:    "The  first  questiim 

which  naturally  presents  itself  is. 
Does  the  act  apply  to  proceedings  be- 
gun before  it  was  passed;  or  is  it 
only  intended  to  apply  to  future  pro- 
ceedings? .  .  .  We  must  then  start 
with  the  presumption  that  the  legis- 
lature did  not  intend  to  affect  the 
rights  of  parties  to  pending  proceed- 
ing^, and  endeavor  to  see  whether 
there  is  anything  in  the  act  which 
seems  to  rebut  that  presumption.  At 
once  is  suggested  the  view  that,  since 
§  3  prohibits  without  exception  the 
taking  of  proceedings,  there  can  be 
no  future  proceedings,  and  therefore 
the  only  ones  which  could  be  continued 
would  be  those  pending.  If  the  sec- 
tion- stood  alone,  it  seems  to  me  that 
that  consideration  would  be  conclu- 
sive in  establishing  the  application  to 
pending  proceedings.  But  §  4  author- 
izes the  taking  of  proceedings  in  the 
cases  and  under  the  conditions  speci- 
fied, and  when  these  proceedings  are 
begun  they  may  be  begun  to  recover 
not  merely  interest,  etc.,  but  the  prin- 
cipal, because  the  section  preserves 
all  the  mortgagee's  rights  and  reme- 
dies; but,  after  the  proceedings  have 
been  begun,  the  mortgagor  may  pay  up 
all  arrears  of  interest  and  other 
charges  specified,  leaving  nothing  but 
principal  in  arrear,  and  if  the  pro- 
ceedings were  then  continued  they 
would  be  continued  for  principal,  and 
for  principal  alone.  Such  proceed- 
ings, though  properly  begun,  and  be- 
gun after  the  commencement  of  the 
act,  would  then  come  within  the  pro- 
hibition of  the  section,  and  coald  be 
continued  only  in  contravention  of  §  8. 
It  is  thus  apparent  that  there  are  pro- 
ceedings other  than  those  pending  to 
which  the  prohibition  of  §  3  can  apply, 
and  there  is  thus  ho  value  in  an  argu- 
ment which  resta  solely  on  the  view 
that  such  is  not  the  case.  There  ap- 
pear to  me  also  to  be  other  reasons  for 
concluding  affirmatively  that  the  legis- 
lature intended  what  the  general  rule 
of  interpretation  states  it  is  presumed 
to  have  intended.  The  paragraph  of 
§  3  above  set  out  prohibits  in  terms 
the  taking  or  continuance  of  proceed- 
ings to  enforce'  any  judgment  or  ocder 
of  any  court,  whether  made  before  or 
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after  the  passing  of  the  act.  That 
clearly  prohibits  the  continuance  of 
pending  proceedings  to  the  extent 
specified,  but  if  the  continuance  of  all 
pending  proceedings  were  prohibited 
it  would  be  quite  unnecessary  to  malce 
this  special  provision.  But  it  does 
more,  it  prohibits  the  continuance  of 
prfweedings  for  the  enforcement  of 
any  judgment  or  order  entered  or 
made  after  the  pa-ssing  of  the  act. 
Now  there  could  not  be  a  judgment 
after  Uie  passing  of  the  act  unless 
proceedings  could  be  continued  to  it. 
As  I  have  pointed  out.  the  proceedings 
commenced  after  the  act,  under  the 
provision  of  §  4.  could  not  be  contin- 
ued to  judgment  for  principal  money, 
other  than  as  part  of  the  whole  in- 
debtedness, because,  upon  the  Interest, 
taxes,  etc.,  being  paid,  all  further  pro- 
ceedings would  be  stayed;  but  if  the 
interest,  etc.,  remain  in  default,  %  2 
would  not  apply,  because  the  ];^edies 
in  that  case  are  not  affected  by  the 
act.  Hence,  it  is  only  by  the  continu- 
ance of  pending  proceedings  that  there 
can  be  any  judgment  for  principal 
money,  as  such,  or  any  judgment  in- 
cluding principal  mopey  to  which  the 
act  applies,  after  the  passing  of  the 
act,  and  while  the  provision  as  re- 
specting the  enforcement  of  a  judg- 
ment before  the  passing  of  the  act 
would  be  simply  unnecessary  if  the 
prohibition  applies  to  pending  pro- 
ceedings, yet,  in  so  far  as  it  relates  to 
judgments  after  the  act,  it  would  be 
meaningless  and  could  have  no  appli- 
cation." 

Section  6  of  the  War  Relief  Act  pro- 
vided that  the  judge  might  grant  or 
refuse  the  leave  applied  for  by  a  mort- 
gagee. This  section  contained  a  pro- 
viso that  the  vendor  or  mortgagee 
"shall  be  entitled  in  any  event  to  the 
payment  of  the  full  amount  of  the  net 
income  from  the  property,  or  the 
amount  which  in  the  opinion  of  the 
judge  the  property  should  earn,  if 
carefully  managed,  to  the  extent  of 
such  default,  and  the  judge  may  make 
such  order  as  to  possession  or  the  col- 
iection  of  rents  as  to  him  seems 
meet."  In  tbe  case  of  Re  Mortgagee 
Co.  of  Canada  &  Stennett  [1919]  1 
West.  Week.  Rep.  8,  it  was  held  that 


no  leave  was  necessary  to  give  validity 
to  the  notice  of  a  mortgagee  of  intent 
to  proceed  for  reatB  and  profits.  The 
court  said:  "This  proviso  means,  I 
think,  that  no  matter  what  may  hap- 
pen to  a  mortgagee's  application  for 
leave  to  pursue  any  of  his  other  reme- 
dies, his  right  to  payment  of  the  full 
amount  of  the  net  income  from  the 
property  is  absolute,  for  he  is  to  have 
it  'in  any  event.'  The  concluding 
words  of  the  proviso,  that  *the  judge 
may  make  such  order  as  to  possession 
or  the  collection  of  rents  as  to  him 
seems  meet,'  are,  in  my  opinion,  simply 
meant  to  implement  this  right,  so  that 
if  the  mortgagee  cannot  otherwise  get 
possession  or  collect  the  rents,  the 
judge  may  give  him  an  order  which 
will  set  the  machinery  of  the  court  to 
work  to  his  relief.  Leave  is  only  nec- 
essary for  the  commeiwement  of  an 
action  or  proceeding.  A  notice  to  at- 
torn is  not  an  action,  and  I  doubt  v^ry 
much  if  it  is  a  proceeding  within  the 
statute.  Be  that  as  it  may,  I  think  the 
legislature  has  so  clearly  recognized 
the  mortgagee's  right  to  the  rents  and 
profits  to  the  extent  of  the  mortgagor's 
default  that  no  leave  is  necessary  to 
give  validity  to  such  a  notice." 

h.  BrtUOi  Columbia, 

1.  Scope  of  War  Belief  Aet. 
The  object  of  the  British  Columbia 
War  Relief  Act  of  1916  was  to  stay  all 
actions  against  a  resident  of  British 
Columbia  who  had  been  mobiliKOd  in 
the  government  forces,  and  to  extend 
the  same  protection  to  his  wife  and 
dependents.  Section  2  of  the  act  pro- 
vided as  follows:  "During  the  contin- 
uance of  tiie  said  war  it  shall  not  be 
lawful  for  any  person  or  corporation 
to  bring  any  action  or  take  any  pro- 
ceeding, either  in  any  of  the  civil 
courts  of  this  province  or  outside  of 
such  courts,  against  a  person  who  is 
or  has  been  at  any  time  since  the  Ist 
day  of  August,  1914,  a  resident  of 
British  Columbia,  and  has  either  en- 
listed and  been  mobilized  as  a  volun- 
teer in  the  forces  raised  by  the  gov- 
ernment of  Canada  in  aid  of  his  Ma- 
jesty in  said  war,  or  has  left  Canada 
to  join  the  navy  or  army  of  his  Ma- 
jesty or  any  of  his  allies  in  the  said 
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war  as  a  volunteer  or  reservist,  or 
against  the  wife  or  dependent  mem- 
bers of  the  family  of  any  snch  person, 
or  the  executors,  administrators,  or 
trustee  of  any  such  person  deceased 
for  the  enforcement  of  payment  by 
any  such  person  of  his  debts,  liabili- 
ties, and  obligations  existing  or  fn- 
tare,  or  for  the  enforcement  of  any 
lien,  encumbrance,  or  other  security, 
whether  created  before  or  after  the 
coming  inty  force  of  this  act,  or  for 
the  recovery  of  possession  of  ■  any 
goods  and  chattels  or  land  and  tene- 
ments now  in  the  possession  of  his 
wife  or  any  dependent  member  of  his 
family ;  and,  if  any  such  action  or  pro- 
ceeding is  now  pending  against  any 
such  person,  the  same  shall  be  stayed 
until  after  the  termination  of  the  said 
war." 

An  application  to  register  title  is  a 
"proceeding"  outside  of  a  civil  court, 
within  the  meaning  of  the  act.  Re 
Smith  (1916)  ~  B.  C.  — ,  36  West  L. 
R.  332,  31  D.  L.  R.  702. 
'  The  act  operates  to  prevent  the  issu- 
ance of  a  tax  sale  deed  to  land  of  a 
soldier  who  is  absent  in  military  serv- 
ice. Hunter  v.  Point  Grey  [1917]  — 
B.  C.  — ,  [1917]  1  West.  Week.  Rep. 
1244,  wherein  it  appeared  that  the 
plaintiff  purchased  the  property  at  a 
tax  sale,  and  received  the  purchaser's 
usual  certificate  for  the  lot.  After  due 
notice  the  plaintiff  demanded  the  title. 
It  was  admitted  that  the  owner  of  the 
lot  waa  a  soldier,  and  within  §  2  of  the 
War  Relief  Act  The  question  pre- 
sented was  whether  the  collector  of 
the  defendant  municipality  could  is- 
sue a  tax  sale  deed.  It  was  held  that 
the  War  Relief  Act  prevented  the  issu- 
ance of  the  deed.  The  court  said: 
"The  legislature,  in  my  opinion,  never 
intended  to  interfere  with  contracts 
between  parties  to  the  extent  of  ter- 
minating the  contract,  but  thought  it 
advisable,  in  the  interest  of  those  who 
might  be  serving  their  country,  that 
proceedings  to  deprive  them  of  their 
property  should  simply  be  stayed  un- 
til the  termination  of  the  conflict, 
this  position  is  emphasized  by  §  7  of 
the  War  Relief  Act,  which  states  that 
the  'running  of  all  statutes  of  limita- 
tions of  actions  or  proceedings  in  favor 


of  all  persons  for  whose  benefit  this 
act  is  passed  is  hereby  suspended  dur- 
ing the  period  from  the  1st  day  of 
August,  1914, 1»  the  termination  of  the 
said  war.'  .  .  .  The  conclusion, 
then,  is,  to  the  questions  submitted  for 
opinion,  that,  as  to  the  first  question: 
The  War  Relief  Act,  in  my  opinion, 
applies,  and  the  collector  of  the  de- 
fendant corporation  is  not  at  liberty 
to  issue  the  tax  sale  deed  tolthe  plain- 
tiff. Then,  as  to  the  next  question: 
I  do  not  think  the  collector  is  either 
bound,  nor  is  he  liable,  in  carrying  out 
the  provisions  of  the  Municipal  Act,, 
to  refund  to  the  plaintiff  the  amount 
paid  at  the  tax  sale  of  the  property  in 
question.  The  intention  of  the  War 
Relief  Act  would  be  carried  out  by  all 
matters  remaining  in  statu  quo  during 
the  duration  of  the  war." 

But  libel  actions  do  not  come  within 
the  purview  of  the  War  Relief  Act, 
and  a  plaintiff  in  such  an  action  is  not 
required  to  comply  with  the  provisions 
of  that  act.  Nelson  v.  Balderson  & 
Valley  Dairy  (1917)  —  B.  C.  — , 
[1917]  3  West  Week.  Rep.  448. 

Neither  does  the  term  "liabilities  " 
as  used  in  §  2,  include  damages  recov- 
ered in  a  tort  action.  Bouch  v.  Rath 
(1918)  26  B.  C.  446. 

Under  §  9  of  the  War  Relief  Act 
providing  that  "this  act  shall  not  pre- 
vent a  mortgagee  or  person  having  a 
charge  or  security  on  land  from  the 
right  to  collect  and  receive  the  rents 
of  such  lands,  or  with  the  leave  of  the 
court  to  enter  into  possession  unless 
paid  the  rentable  .value  thereof,  to  be 
fixed  by  the  court"  the  court  is  em- 
powered to  grant  leave  to  the  mort- 
gagee to  enter  into  possession  of  the 
mortgaged  premises,  on  default  in  the 
payment  of  the  rentable  value.  Re 
War  Relief  Act  (1918)  —  B.  C.  — , 
[1918]  3  West  Week.  Rep.  475,  where- 
in the  court  said :  "In  my  opinion  two 
questions  come  up  for  decision  under 
§  9  of  the  War  Relief  Act  viz.,  first. 
Will  the  court  grant  leave  to  enter  into 
possession  in  default  of  payment  of 
rentable  value?  and,  secondly,  if  it 
does,  What  is  such  rentable  value? — 
such  questions  to  be  decided  on  the 
facts  of  each  case.  I  further  think 
that  such  decisions  are  not  matters  of 
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arbitraiy  discretion,  but  are  to  be 
made  on  the  evidence  adduced.  In 
eonsiderins  the  firsts  the  court  is  to 
have  regard  not  to  the  ability  of  the 
mortgagor  to  pay,  but  to  the  question 
whether  or  not  there  ocists  at  the  time 
the  application  is  made  a  sufficient 
equity  owned  by  the  mortgagor  to,  in 
the  opinion  of  the  court,  make  it  rea* 
sonably  certain  that  the  mortgagee 
will  ultimately  recover  his  principal 
and  interest.  If  there  is,  leave  will 
be  refused.  If  not,  it  will  be  granted. 
I  arrive  at  this  view  from  a  consider- 
ation of  the  scheme  of  the  act  in  refer- 
ence to  premises  actually  used  as  a 
residence,  set  out  in  §  6,  and  of  the 
history  of  the  amendment  of  §  9  as 
originally  passed,  and  as  it  now 
stands.  If  the  legislature  intended  to 
burden  individual  mortgagees  with 
the  obligation  to  furnish,  at  their  own 
expense,  homes  for  soldiers  or  their 
dependents,  it  would,  I  think,  have 
cl«arly  said  so.  The  consideration 
aforesaid  leads  me  to  the  conclusion 
tiiat  the  legislature  has  impliedly  said 
the  contrary.  In  deciding  what  is  the 
rentable  value,  assuming  the  first 
question  resolved  in  favor  of  the  ap- 
plicant, I  think  the  court  has  no  dis- 
cretion to  fix  an  arbitrary  rent,  but 
must,  on  evidence  adduced,  decide 
what  is  the  rentable  value  as  fixed  by 
the  maricet  at  the  time  application  is 
made.  Section  9  contains  no  words 
authorizing  the  court  to  fix  a  rent 
lower  than  that  fixed  by  the  market 
There  may  well  be  a  dispute  as  to 
what  this  rent  is,  and  it  is,  I  think, 
the  settlement  of  such  dispute  that 
is  meant  when  the  section  says  the 
rentable  value  is  to  be  fixed  by  the 
court." 

And  in  Re  Canada  Permanent 
Mortg.  Corp.  (1915)  9  West.  Week. 
Rep.  180,  it  was  held  that  no  relief 
could  be  given  where  it  appeared  that 
the  interest,  or  principal  and  interest, 
were  in  default.  The  court  also  held 
that  where  the  mortgagee  failed  to 
give  the  requisite  notice,  such  failure 
did  not  operate  to  give  the  court  Juris- 
diction. 

The  delivery  of  a  statement  of  claim 
with  the  writ  of  summons  is  in  contra- 
vention of  §   10,  which  provided : 


"Every  plaintiff  or  party  comnwneing, 
instituting  or  taking  any  proceedings 
in  or  out  of  court  shall  after  service 
of  the  writ,  notice  or  other  process 
whereby  any  proceedings  either  in  or 
out  of  court  are  instituted,  and  before 
taking  any  further  step,  furnish  evi- 
dence to  the  satisfaction  of  such  court 
or  an  officer  or  tribunal  jn  whose  office 
or  before  which  any  such  proceedings 
out  of  court  are  being  taken  that  the 
defendant  was  not  at  the  time  of  such 
service  entitled  to  the  benefit  of  the 
act."  The  case  of  Blackett  v.  West- 
cott  (1917)  —  B.  C.  — ,  [1917]  3  West. 
Week.  Rep.  460,  arose  under  this  sec- 
tion, and  therein  it  was  claimed  that 
the  service  of  a  statement  of  claim 
with  the  writ  of  summons  was  irregu- 
lar, in  view  of  the  fact  that  the  deliv- 
ery of  the  statement  of  claim  with  the 
writ  was  a  further  step  within  the 
meaning  of  the  act.  This  contention 
was  upheld  by  the  court,  and  the  state- 
ment of  the  claim  was  ordered  to  be 
struck  out. 

So,  in  Manacher  v.  Gray  [1919]  1 
West.  Week.  Rep.  505,  it  was  held  that 
an  application  to  proceed,  coupled 
with  an  application  for  possession, 
must  be  dismissed. 

In  Pilkington  v.  Kent  (1918)  —  B. 
C.  — ,  [1918]  3  West  Week.  Rep.  584, 
it  was  held  that  application  to  pro- 
ceed under  the  War  Relief  Act  must 
be  made  to  the  court,  and  not  to  the 
registrar. 

The  War  Relief  Act  applies  only  to 
defendants.  A  plaintiff  may  not  go 
into  court  voluntarily,  and  then  in- 
voke the  provisions  of  the  act  John 
Hing  Co.  V.  Sit  Way  (1918)  26  B.  C. 
153,  wherein  the  court  said:  "In  my 
opinion,  §  10  of  the  War  Relief  Act, 
as  amended  by  §  8  of  the  act  of  the 
present  year,  was  passed  for  the  pro- 
tection of  volunteers  who  might  be 
made  defendants  in  proceedings  com- 
menced by  process,  such  as  a  writ, 
petition,  or  originating  summons.  It 
would  be  absurd  to  suppose  that  this 
act  was  intended  to  protect  plaintiffs. 
The  plaintiff  goes  voluntarily  into 
court.  If  he  chooses  to  go  voluntarily 
into  court,  he  must  submit  to  any  judg- 
ment which  the  court  may  make 
against  him.    The  defendant,  on  the 
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other  hand,  does  not  go  voluntarily 
into  court,  and  he  is  the  person  sought 
to  be  protected  by  this  section." ' 

The  act  does  not  apply  to  appellate 
proceedings.  Bell  t.  Johnston  (1917) 
25  B.  C.  82,  [1918]  2  West.  Week.  Rep. 
549;  Shorting  t.  Shorting  (1918)  26 
B.  C.  351.  In  Bell  v.  Johnston,  supra, 
it  appeared  that  in  the  lower  court  the 
plaintiff  recovered  a  judgment.  The 
defendant  appealed,  and  raised  an  ob- 
jection that  the  plaintiff  had  not  ob- 
tained the  leave  required  by  §  10  to 
proceed.  The  court  said:  "The  position 
is,  shortly,  this:  If  you  want  to  take  the 
benefit  of  a  statute,  you  must  move  in 
time.  The  benefit  of  a  statute  may  be 
waived.  Here  is  the  defendant  mov- 
ing— appealing;  the  plaintiff  is  con- 
tent to  rest  upon  his  judgment, — the 
plaintiff  is  not  taking  any  step  which 
entitles  the  defendant  to  invoke  the 
statute."  So,  in  Shorting  v.  Shorting, 
supra,  the  court  held  that  where  the 
parties  voluntarily  ignored  the  act  in 
the  lower  court,  on  reaching  the  ap- 
I>ellate  court  they  would  be  deemed  to 
have  waived  the  provisions  of  the  act. 

And  the  leave  to  proceed,  required 
under  §  10,  applies  to  the  Dominion 
Winding-up  Act.  Re  Winding-up  Act 
&  R.  Invest  Co.  (1918)  —  B.  C.  — . 
[1918]  1  West,  Week.  Rep.  779. 

Section  13  of  the  Act  provided  that 
"notwithstanding  anything  contained 
in  this  or  any  other  act,  or  in  the  rules 
of  court,  a  judge  of  the  supreme  court 
may  dispense  with  the  restrictions, 
prohibitions,  and  conditions  herein 
contained  or  any  of  them,  and  permit 
any  act  to  be  done,  or  proceedings  to 
be  taken,  or  any  action  or  proceeding 
to  be  carried  on  at  such  times  and 
upon  such  terms  and  conditions  ias  he 
may  think  fit,  as  if  this  act  had  not 
been  passed."  In  McLennan  v.  Col- 
pitta  (1918)  25  6.  C.  459,  it  was  held 
that  this  section  could  be  invoked  at 
any  stage  of  the  proceedings. 

Sf.  Teraontt  exempted. 

Whether  a  widowed  moUier  of  a  vol- 
unteer is  witiiin  the  pnvilege  and  ex- 
«iiption  of  the  war  Belief  Act  d^nds 
on  whether  she  is  dependent  on  him  for 
support.  Parsons  t.  Norris  (1917)  24 
B.  C.  41,  [1917]  2  West  Week.  Rep. 


606,  33  D.  L.  R.  693;  North  American 
Life  V.  Gold  (1917)  24  B.  C.  50,  [1917] 
2  West  Week.  Rep.  613,  34  D.  L.  R. 
735.  In  Parsons  v.  Norris,  Supra,  the 
court  held  that  a  widowed  moUier  was 
within  the  act  though  the  proceeding 
was  against  her  separate  estate.  In 
that  case  it  was  sought  to  enforce 
specific  performance  of  a  lease  owned 
by  the  mother.  Macdonald,  C.  J.  A., 
said:  "Section  2  makes  it  unlawful 
to  take  legal  proceedings  against  the 
volunteer,  or  his  wife,  or  dependent, 
to  enforce  payment  of  the  debts,  lia- 
bilities, and  obligations  of  *any  such 
person,'  viz.,  the  volunteer.  So  far, 
the  section,  on  a  construction  of  it 
the  most  favorable  to  the  plaintiff, 
deals  with  the  liabilities  of  the  vol- 
unteer only,  but  protects  also  his  wife 
or  dependent  from  suit  on  account 
thereof,  that  is  to  say,  the  protection 
to  the  wife  or  dependent  is  merely  in- 
cidental to  that  afforded  the  volunteer. 
In  that  view  of  it  it  does  not  protect 
the  wife  or  dependent  from  proceedings 
against  either  of  them  to  enforce  pay- 
ment of  debts  of  their  own,  with  which 
the  volunteer  is  in  no  way  connected." 
In  North  American  Ufe  v.  Gold,  su- 
pra, turning  on  the  question  whether 
a  widowed  mother  was  within  the  act 
Martin,  J.  A.,  said:  "As  I  read  the 
section  in  question,  there  are  under  it 
four  classes  of  persons  who  cannot  be 
sued  or  otherwise  proceeded  against 
as  therein  provided,  viz.:  (1)  Volun- 
teers, being  residents  of  British  Co- 
lumbia and  enlisting  in  the  forces  of 
Canada;  (2)  volunteers  from  Canada 
joining  the  navy  or  army  of  his  Maj- 
esty or  his  allies;  (S)  wives  of  such 
persons;  and  (4)  any  dependent  mem- 
ber of  Uie  family  of  any  such  person. 
There  was  much  discussion  upim  the 
meaning  of  the  word  *f  amily.*  It  is  an 
elastic  term,  having  various  meanings 
in  varying  circumstances,  and  must  be 
considered  in  relation  to  the  particu- 
lar subject-matter,  and  I  think  the 
wider  meaning  should  be  given  to  it 
here  in  a  case  of  remedial  legislation 
of  this  most  exceptional  kind;  the  pre- 
amble of  the  act  recites  that  It  is 
desirable  to  pass  this  act  for  the  pro- 
tection and  relief  of  all  such  persons 
and  their  families,'  etc.  ...  It  is. 
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however,  clear  to  me  at  least,  with  all 
doe  respect  for  other  views,  that  it 
inelades  the  present  appellant,  and  I 
think  she  is  entitled  to  the  relief  she 
uks,  since  she  has  made  out  a  prima 
&ele  case  of  dependency." 

In  Barker  t.  Eadie  (1917)  —  B.  C. 
— >  [1917]  2  West  Week.  Rep.  lOlS.  it 
was  held  that  tiie  parents  of  a  volan- 
teer  were  within  the  scope  of  the  act, 
where  it  appeared  that  they  were  over 
middle  age,  and  their  only  source  of 
income  was  a  salary  of  $79.13  a  month, 
except  for  the  91S  sent  home  monthly 
hf  the  Tolunteer. 

The  wife  of  a  volunteer  is  within 
the  protection  of  the  act,  though  she 
is  not  actually  dependent  on  her  hus- 
band for  support,  for  "a  wife  gets  her 
protection  qua  wife,  and  not  qua 
dependent."  Mortgage  Co.  v.  Hall 
(1918)  26  B.  C.  280,  wherein,  however, 
the  court  added,  that  the  wife  was  not 
protected  in  aa  action  against  her  own 
property. 

Bat  the  widow  of  a  soldier  who  was 
killed  at  the  front  is  not  within  the 
act,  titough  she  was  dependent  before 
Us  death.  Anderson  t.  Stollery 
(1918)  —  B.  C.  — >  [1918]  8  West 
Week.  Rep.  680. 

An  <^cer  is  within  the  provisions 
of  the  War  Relief  Act.  although, 
strictly  speaking,  he  does  not  "enlist." 
Re  Smith  (1916)  —  B.  C.  — ,  36  West 
h.  R.  332,  81  D.  L.  R.  702. 

It  seems  that  a  person  who  has  en- 
listed and  has  been  discharged  is  en- 
titled to  the  exemptions  and  privileges 
of  the  act  Buntzen  v.  Hill-Tout 
(1917)  —  B.  C.  — ,  [1917]  2  West 
Week.  Rep.  286,  33  D.  L.  R.  383.  In 
that  case  it  appeared  that  the  defend- 
ant after  an  action  had  been  com- 
menced, assigned  his  property  for  the 
benefit  of  his  creditors,  and  enlisted 
in  the  army.  It  appeared  that  he  left 
for  overseas  with  his  battalion,  but 
was  rejected  at  Montreal  as  being 
physically  unfit  and  given  his  dis- 
charge. He  then  moved  the  court  to 
stay  the  proceedings  against  him, 
elaiming  the  relief  under  the  War  Re- 
lief Act  While  not  dealing  specifical- 
ly with  the  question,  the  chief  justice 
appeared  to  be  of  the  opinion  that  he 
would  be  entitled  tb  relief  in  view 


of  the  fact  that  he  had  enlisted  and 
been  discharged. 

In  Walker  v.  British  Canadian  Se- 
curities (1917)  24  B.  C.  119,  it  was 
held  that  a  manager  of  a  munition  fac- 
tory, who  was  placed  in  the  Army  Re- 
serve, section  B,  was  entitled  to  the 
protection  of  the  act  as  long  as  be 
worked  in  the  factory. 

But  the  retroactive  provision  of  the 
act,  "If  any  such  action  or  proceeding 
is  now  pending  against  any  such  per- 
son the  same  shall  be  stayed  until 
after  the  termination  of  the  war,"  does 
not  operate  to  exempt  the  dependents 
of  a  volunteer.  He  alone  comes  with- 
in the  exemption.  Copethome  v.  Elli- 
ott (1916)  —  B.  C.  — ,  34  West.  L.  R. 
943,  28  D.  L.  R.  773,  wherein  the  court 
said:  "The  expression  'such  person,* 
or  'such  persons,*  occurs  in  the  pre- 
amble and  in  §  2,  and  clearly  refers 
only  to  residents  of  British  Columbia 
who  have,  within  the  terms  of  the  act 
joined  th6  forces.  The  extension  of 
protection  to  the  'families'  or  'depend- 
ent member  of  the  family'  of*such  per- 
son is  accomplished,  both  in  the  pre- 
amble and  in  §  2,  by  ttie  use  of 
express  words.  Section  2  makes  it  un- 
lawful to  bring  any  action  or  take  any 
proceeding  not  only  against  those  who 
have  joined  the  forces,  as  understood 
by  the  act,  but  also  against  inter  alia, 
'any  dependent'  When,  however,  it 
proceeds  to  deal  with  pending  actions, 
it  stays  them  only  against  'such  per- 
son.* Assuming  without  deciding,  for 
the  moment  that  the  father  here  is  a 
dependent  he  can  only  obtain  the  pro- 
tection of  this  section  of  the  act  by 
giving  a  different  and  much  wider 
meaning  to  the  expression,  'such  per- 
son,' than  it  clearly  has  when  used  in 
the  preamble,  and  in  the  earlier  part 
of  said  §  2.  The  matter  was  made 
perfectly  clear  as  to  fresh  actions,  hj 
using  apt  words  and  carefully  enumerw 
ating  the  protected  classes.  If  it  was 
intended  to  make  this  protection 
retroactive,  one  would  expect  to  find 
a  like  enumeration  Instead  of  the  use 
of  an  expression  already  several  times 
used  in  a  sense  exclusive  of  such 
classes.  In  view  of  the  principle  of 
strict  construction  to  be  applied  to 
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retroactive  legislation,  I  am  of  opinion 

the  applicant  does  not  fall  within  §  2." 

However,  an  incorporated  club  is 
cot  within  the  exemption  provided  by 
the  act,  even  though  its  members  are 
volunteers.  An  incorporated  club  is 
a  legal  entity,  and  its  assets  are  the 
property  of  the  club  itself,  and  not  of 
the  members.  Inman  v.  Western  Club 
(1918)  25  B.  C.  276,  40  D.  L.  R.  9.  In 
that  case,  the  lower  court  held  that 
the  club  was  a  statutory  trustee  of  the 
property  held  in  its  name,  and  hence 
if  its  members  were  volunteers,  the 
club  itself  was  within  the  act.  But 
on  appeal  the  court  said:  "In  my 
opinion,  the  ownership  of  the  property 
is  vested  in  the  society;  no  individual 
member  has  any  ownership,  or  right 
to  ownership,  in  the  property.  The 
society  holds  it  as  owner,  and  the 
trusteeship  that  is  imposed  by  the  act 
is  that,  when  owned,  it  shall  be  held 
for  the  use  of  the  members  for  the 
time  being,  or  they  are  further  em- 
powered by  the  act  to  sell  or  dispose 
of  it,  or  exchange,  mortgage,  or  lease, 
and  with  the  proceeds  acquire,  other 
lands,  etc.  I  do  not  think  the  word 
'trustee*  in  the  War  Relief  Act  should 
be  extended  so  as  to  cover  a  case 
where  the  member  on  active  service 
has  no  property  interest  in  the  land; 
but  merely  an  interest  to  have  it  re- 
tained as  a  club  to  which  he  can  re- 
sort for  social  purposes." 

The  indorser  of  a  promissory  note 
cannot  claim  the  benefits  of  the  stat- 
ute on  the  ground  that  an  action  will 
not  lie  against  the  surety  when  an  ac- 
tion will  not  lie  against  the  principal. 
Royal  Bank  v.  Gold  (1918)  25  B.  C. 
409,  41  D.  L.  R.  276,  wherein  the  court 
said :  "Then,  with  respect  to  the  con- 
tention advanced  that  the  appellant 
being  a  surety  (although  as  to  this 
and  as  affecting  the  bank  the  evidence 
ifl  not  satisfactory, — in  fact,  inconclu- 
sive), and  the  maker  for  whom  he  is 
surety  not  being  capable  of  being  pro- 
ceeded against  by  the  surely,  in  case 
he,  the  surety,  pays  the  debt,  that, 
therefore,  the  action  is  not  maintain- 
able against  him,  or  should  be  stayed, 
iB,  with  all  deference,  idle  argument. 
The  situation  is  not  one  of  the  bank's 
*  creation;  further,  it  is  in  no  way  a 


defense.  At  most,  all  that  can  be  said 

is  that  the  surety  is  prevented  from 
bringing  or  proceeding  with  any  such 
action  Until  the  end  of  the  war." 

In  Hunt  v. -Royal  Bank  [1918]  2 
West.  Week.  Rep.  547,  it  was  held  that 
an  injunction  would  not  be  granted 
under  the  War  Relief  Act  to  restrain 
the  defendant  bank  from  dealing  with 
the  funds  of  a  labor  union. 

3.  Conflict  of  lawa. 

The  British  Columbia  War  Relief 
Act  relates  only  to  procedure,  and  ia 
therefore  no  defense  to  an  action  in 
the  English  courts  against  a  volunteer 
who  enlisted  in  the  province,  and  on 
whom  service  of  process  was  made  in 
England.  Merchants  Bank  v.  Eliot 
[1918]  1  West.  Week.  Rep.  698.  In  ^ 
that  case  the  plaintiffs  conceded  t^iat  * 
the  War  Relief  Act  of  British  Colu^n- 
bia  would  completely  debar  them  from 
ccmunencing  any  proceedings  against 
the  defendants  in  the  courts  of  British 
Columbia,  but  they  insisted  that  tii« 
statute  of  British  Columbia  had  no 
juristic  relevance  to  a  defendant  on 
whom  process  was  served  in  England, 
although  he  came  from  British  Colum- 
bia. The  court  said:  "The  contracts 
in  the  present  case  are  valid  aeeordinff 
to  the  law  of  British  Columbia;  they 
are  valid  by  English  law;  hence  it  ia 
my  prima  facie  duty  to  enforce  them 
against  the  defendant  at  the  plaintiff's 
suit.  But  before  doing  so  it  is  es- 
sential to  consider  the  true  effect  of 
the  British  Columbia  Act  of  1917.  Ia 
it  a  mere  procedure  act,  or  does  It 
go  to  the  substance  of  the  parties' 
contractual  rights  and  obligations? 
If  it  be  but  a  procedure  act,  then  it 
cannot  avail  the  defendant  .  .  . 
Upon  considering  the  British  Colum- 
bia act  I  am  bound  to  hold  that  it  is 
an  act  of  procedure  only;  it  does  not 
invalidate  any  bargain;  it  does  not 
limit  any  contractual  rights;  it  does 
not  affect  the  substance  of  any  agree- 
ment; it  merely  precludes  the  credit- 
ors from  commencing  legal  proceed- 
ings. Nor  is  the  preclusion  absolute, 
for,  by  §  13  of  the  act,  discretionary 
jurisdiction  is  vested  in  the  British 
Columbia  courts  to  dispense  wttii  the 
prohibition  of  the  act,  and  to  permit 
any  action  to  be  commenced  in  special 
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rircuiPBtancea  on  such  terms  as  the 
conrt  may  impose.  ...  I  coiv:eive 
that  tlie  War  Relief  Acts  of  British 
Columbia  were  passed  under  the  pow- 
ers conferred  by  §  92  of  the  Act  of 
1867.  They  are,  I  think,  procedure 
acts.  The  Act  of  1917  does  not  pur- 
port to  destroy  or  postpone  obligations 
— the  obligations  remain* — but  there 
is  a  prohibition  of  access  to  the  courts 
without  special  leave,  for  the  purpose 
of  enforcing  them.  I  observe  that  §  2 
of  the  Act  of  1917  prohibits  any  per- 
son from  taking  proceedings  in  the 
eases  mentioned,  either  in  any  of  the 
civil  courts  of  the  province  or  outside 
of  such  courts.  It  is  unnecessary  to 
determine  in  this  action  the  important 
question  which  arises  on  the  words 
'outside  of  such  courts.'  It  will  suffice 
to  say  that  any  such  prohibition  does 
not  include  the  English  courts,  for  it 
is  clear  that  the  jurisdiction  of  the 
province  of  British  Columbia  is  a  ter^ 
ritorial  jurisdiction  only." 

e.  ManUoba, 

1.  Ac€  respecting  cotUraet»  relaMnn  to 
land. 

(u}  Bcopm  of  act. 

7he  first  moratory  act  passed  in 
Manitoba  as  a  result  of  the  World  War 
was  entitled  "An  Act  Respecting  Con- 
tracts Relating  to  Land,"  and  was  as- 
sented to  on  September  18,  1914. 

In  Ronald  v.  Lillard  (1916)  26  Mani- 
toba L.  R.  398,  7  West.  Week.  Rep. 
1128,  23  D.  L.  R.  392.  the  court  said. 
"Unusual  financial  conditions,  attrib- 
uted mainly  to  the  war  in  which  our 
country,  in  common  with  the  moUier- 
land,  is  now  engaged,  was  the  reason 
for  the  passing  of  such  drastic  legis- 
lation. Its  object  seems  to  have  been 
to  protect  men  against  losing  their 
land  upon  which  they  had  given  mort- 
gages, or  which  they  had  acquired  by 
purchase  upon  terms  of  credit,  and 
were  unable  to  pay  for  in  consequence 
of  temporary  financial  inability 
brought  about  by  war  conditions." 

In  Chapman  v.  Purtell  (1915)  25 
Manitoba  L.  R.  76,  22  D.  L.  R.  860,  it 
was  said:  "It  seems  to  me  tiiat  the 
whole  scope  of  this  act,  including  its 
title,  indicates  that  the  legislature 
vas  dealing  with  mortgages,  agree- 


ments, and  other  instruments  creating 
rights  against  land  by  the  act  of  the 
parties  themselves,  and  not  with 
rights  which  owe  their  existence  to 
operation  of  law  alone.  To  interpret 
the  act  otherwise  would,  in  my  opin- 
ion, be  giving  it  a  very  wide  and  not 
a  strict  construction,  as  the  law  re- 
quires." 

The  act  applies  only  to  lands  within 
the  boundaries  of  Manitoba.  Stanley 
V.  Struthers  (1915)  —  Manitoba,  — ,  , 
7  West  Week.  Rep.  1060,  22  D.  L.  R. 
60. 

(h)  Effect  on  pending  suit. 
The  case  of  Fisher  v.  Ross  (1914) 
24  Manitoba  L.  R.  773,  19  D.  L.  R.  69, 
was  pending  when  the  Act  of  1914  was 
passed.  The  question  presented  was. 
To  what  relief,  if  any,  were  the  plain- 
tiffs entitled,  with  ragard  to  the  pro- 
visions of  the  act?  It  appeared  that 
the  defendant  agreed  to  purchase  cer- 
tain lands  from  the  plaintiffs.  It  was 
agreed  that  a  certain  amount  should 
be  paid  annually.  It  also  appeared 
that  the  defendant  assumed  two  mort- 
gages, and  covenanted  to  pay  the  taxes 
and  insure  the  buildings  on  the  land. 
It  was  further  provided  that  in  the 
event  of  any  default  in  any  of  the  pay- 
ments assumed,  the  remaining  unpaid 
amount  should  immediately  fall  due. 
The  plaintiffs  alleged  a  default  in  the 
payment  of  the  principal  and  interest, 
and  claimed:  (a)  specific  perform- 
ance; (b)  payment  of  all  amounts  due 
for  principal  and  interest;  (c)  in  de- 
fault of  payment,  that  the  agreement 
be  canceled,  and  the  mortgage  fore- 
closed of  all  equity  of  redemption; 
(d)  and  that  the  defendant  be  ordered 
to  deliver  up  possession  of  the  land. 
The  court  held  that  the  plaintiffs  were 
entitled  to  judgment  for  the  principal, 
interest,  and  taxes,  and  ordered  a  fore- 
closure of  the  mortgage  in  the  event 
of  nonpayment  of  the  judgment  within 
a  year  after  the  master's  report.  In 
construing  §  4  (set  out  infra),  dealing 
with  the  personal  remedy  for  the  re- 
covery of  payment,  the  court  said: 
**The  first  clause  of  this  section  need 
not  be  considered,  as  it  relates  to  ac- 
tions not  yet  commenced.  The  second 
clause  applies  to  actions  pending, 
but  'wherein  final  judgmeQt  has  not 
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been  entered  before  the  said  let  daj 
ot  AuguBt,  1914/  Suppose  a  case  in 
which  final  judgment  was  entered  on 
July  31st;  the  act  does  not  appear  to 
affect  such  a  case  at  all.  Suppose  an- 
othrar  case  in  which  final  judgment 
was  entered  on  August  1st;  all  pro- 
ceedings upon  the  judgment  are  stayed 
for  six  months  from  the  coming  into 
force  of  the  act,  namely,  September 
18th,  if  the  judgment  recovered  in- 
cludes the  principal  money  secured  by 
such  instrument,  or  any  portion  there- 
of. Section  4  prohibits  proceedings 
to  enforce  any  judgment  which  may 
be  recovered  after  August  Ist^  but  does 
not  appear  to  interfere  with  the  en- 
tering up  of  judgment."  Construing 
next  §  3  (set  ,out  infra),  dealing  with 
the  right  to  foreclosure,  the  court 
said :  "If  the  first  clause  of  the  sec- 
tion had  been  limited  to  actions  not 
yet  commenced,  as  is  the  case  with 
§  4,  I  should  have  to  hold  the  section 
inapplicable,  because,  although  the 
action  is  pending,  no  time  has  yet  been 
fixed  for  redemption.  But  there  ap- 
pears to  be  no  such  limitation.  The 
words  are:  *In  all  actions  for  the  re- 
demption of  land,  foreclosure,  etc. 
.  .  .  the  period  to  be  allowed  for 
redemption  .  .  .  shall  be  one  year.' 
I  think  these  words  apply  to  all  ac- 
tions, whether  pending  or  not  at  the 
date  of  the  act."  Dealing  next  with 
§  6,  set  out  infra,  the  court  said :  "ThiB 
clause  manifestly  stays  all  pending 
proceedins?  for  the  recovery  of  pos- 
session until  after  the  lapse  of  six 
months  from  September  18th."  And 
further,  dealing  with  the  claim  for  in- 
terest under  §  4  (a)  of  the  act  (set 
out  infra),  the  court  said:  "The  lan- 
guage employed  by  the  legislature  in 
§§  3  and  4  is  far  from  clear,  but  § 
4  (a),  at  least,  allows  actions  to  be 
brought  upon  covenants  or  agree- 
ments for  the  payment  of  interest  on 
unpaid  principal,  and  for  taxes,  and 
premiums  of  insurance.  Even  this 
clause  is  ambiguous  to  this  extent 
that,  while  it  provides  that  actions 
may  be  brought,  it  says  nothing  about 
actions  now  pending,  of  which  there 
are  a  great  number  already  before 
this  court.  Bearing  in  mind  that  the 
act  operates  as  an  interference  with 


the  legal  rights  of  persons,  I  think  it 
ought  to  be  construed  in  such  a  man- 
ner as  to  minimize  the  hardship  im- 
posed upon  those  who  are  legally  en- 
titled to  their  money.  No  good  reason 
can  be  suggested  for  allowing  persona 
to  bring  an  action  for  interest,  and  yet 
denying  this  relief  to  those  who  have 
already  brought  their  actions.  I 
would,  therefore,  construe  §  4(a)  as 
applying  to  pending  as  well  as  future 
actions.  But  it  will  be  necessary  to 
sever  the  interest  from  the  principal. 
I  see  no  reason  why  this  should  not  be 
done.  .  .  .  The  plaintiffB  were  quite 
within  their  rights  when  they  com- 
menced this  action,  and  relied  upon 
the  acceleration  clause  in  their  agree- 
ment. The  legislature  has  intervened 
and  stayed  proceedings  as  far  as  re- 
gards the  principal  money,  but  it  ex- 
pressly authorized  the  plaintiffs  to  re- 
cover their  interest,  ^e  amount  due 
for  interest,  taxes,  and  costs  can  read- 
ily be  aseertained  by  a  reference  to 
the  master." 

To  the  same  effect,  see  United  In- 
vestors V.  Gaynor  (1914)  24  Manitoba 
If.  R.  781.  See  also  Armstrong  v.  Sie- 
bels  (1914)  24  Manitoba  U  R.  782. 

(e)  Effect  on  contract. 

(t)  Sight  of  aeUon  for  foreeUtaure. 

Section  2  of  the  Manitoba  act  pro- 
vided as  follows :  "No  proceedings  for 
the  sale  of  any  land  for  default  in  pay- 
ment of  moneys  due  thereon  shall  take 
place  until  after  the  lapse  of  six 
months  from  the  1st  day  of  August, 
1914,  if  such  default  took  place  on  or 
before  that  date,  or  until  the  lapse  of 
six  months  from  the  happening  of  such 
default  if  the  same  took  place  after 
the  said  Ist  of,  August,  1914,  or  after 
the  coming  into  force  of  this  act,  and 
any-  such  proceedings  now  pending  are 
hereby  stayed  until  after  the  lapse  of 
six  months  from  the  said  1st  of  Au- 
gust, 1914,  or  six  months  from  the  date 
of  default  if  such  default  took  place 
since  the  said  1st  day  of  August, 
1914." 

Under  this  section,  it  has  been  held 
that  a  registered  judgment  is  not  a  con- 
tract within  the-  meaning  of  the  act. 
Chapman  v.  Purtell  (1915)  25  Mani- 
toba L.  R.  76,  22  D.  L.  R.  860,  wherein 
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the  court  said:  "If  an  action  to  sell 
land  under  a  resristered  judgment  is 
stayed  by  the  first  part  of  §  2,  it  must 
be  because  iSUch  a  judgment  is  either 
a  'mortgage  of  land/  or  an  'agreement 
to  purchase  land,'  or  another  'instru- 
ment charging  land  with  the  payment 
of  money/  Obviously,  I  think,  a  reg- 
istered judgment  is  not  a  'mortgage  of 
land,'  or  'an  agreement  to  purchase 
land,'  within  the  meaning  of  the  act. 
Xf  covered  by  the  act  at  all,  it  must 
be  because  it  comes  within  the  words 
'other  instrument.'  The  general  rule 
of  construction  is  that  a  general  word 
which  follows  particular  and  specific 
words  of  the  same  nature  as  itself 
takes  its  meaning  from  them,  and  is 
presumed  to  be  restricted  to  the  same 
genus  as  those  words;  or,  in  other 
words,  as  comprehending  only  things 
of  the  same  kind  as  those  designated 
by  them,  unless,  of  course,  there  is 
something  to  show  that  a  wider  sense 
was  intended.  Maxwell,  Interpreta- 
tion of  Statutes,  5th  ed.  p.  688.  A 
judgment  in  its  widest  sense  is  an 
instrument;'  but  is  it  an  instrument 
of  the  same  genus  as  a  mortgage  of 
land  or  an  agreement  to  purchase 
land?  Both  of  those  Instrun^ents  come 
into  existence  by  agreement  of  the 
parties,  but  that  is  not  the  case  with 
a  judgment,  which  comes  into  exist- 
ence by  the  action  of  a  court,  and,  in 
the  great  majority  of  cases,  contrary 
to  the  will  of  one  of  the  parties  at 
least.  But  it  may  be  said  that  when 
a  cOTtificate  of  the  judgment  is  regis- 
tered, from  that  time  the  judgment 
binds  and  forms  a  lien  and  charge 
upon  the  lands  of  the  judgment  debtor 
*tbe  same  as  though  charged  in  writ- 
ing by  the  judgment  debtor  under  his 
hand  and  seal/  The  'instrument'  re- 
ferred to  in  §  2  is  one  which,  by  vir- 
tue of  a  provision'  contained  in  it, 
forms  a  charge  upon  land.  A  judg- 
ment for  the  payment  of  money  con- 
tains no  such  provision,  neither  does 
the  certificate  which  is  registered. 
The  charge  arises  not  because  of  any 
provision  in  either  the  judgment,  the 
certificate,  or  the  memorandum  of 
r^jatratien  made  by  the  registrar,  but 
by  virtae  of  tike  artificial  effect  which 
the  statute  gives  the  judgment  in  con- 


sequence of  tiie  registration  of  the 

certificate.  Without  the  statute  the 
registration  of  a  certificate  of  the 
judgment  would  be  ineffectual  to  cre- 
ate a  charge  upon  the  debtor's  lands. 
It  requires  the  concurrence  ot  the 
three  things,  the  judgment,  the  cer- 
tificate and  its  registration,  plus  the 
statute,  to  obtain  that  result.  An  in- 
voluntary charge  upon  land  which 
comes  into  existence  in  this  way,  and 
is  indebted  for  its  effect  and  operation 
to  such  a  combination  of  circum- 
stances, is,  to  my  mind,  not  an  'instru- 
ment' at  all,  much  less  is  it  an  instru- 
ment of  the  sune  kind  as  a  mortgage 
of  land  or  agreem^t  to  purchase  land, 
as  these  terms  are  used  in  g  2  of  the 
act/' 

But  compare  the  earlier  cases  of 
Ledoux  v.  Cameron  (1915)  25  Mani- 
toba L.  R.  71,  7  West.  Week.  Rep.  687. 
SO  West.  L.  R.  774,  21  D.  L.  R.  864,  and 
Slobodian  v.  Harris  (1915)  25  Mani- 
toba L.  R.  74,  7  West  Week.  Rep.  1017, 
SO  West.  L.  R.  381,  21  D.  L.  B.  75. 
wherein  it  was  held  that  a  registered 
judgment  is  a  "contract/'  within  the 
meaning  of  ^  6  of  the  Moratory  Act, 
which  provides  thift  "nothing  in  this 
act  shall  apply  to  proceedings  or  the 
rights  of  the  parties  under  any  mort- 
gage, agreement  of  sale,  or  other  con- 
tract made  or  entered  into  after  the 
Slat  day  of  July,  1914." 

In  Ledoux  v.  Cameron,  supra,  the 
court  ba'^  *  judgment  in  itself  - 
did  not  bind  any  interest  in  land,  and 
it  is  only  when  a  certificate  is  regis- 
tered that  it  becomes  a  lien  or  charge 
on  the  land,  and  is  made  so  by  statute, 
independent  of  any  agreement  be- 
tween the  parties. 

In  Slobodian  v.  Harris,  supra,  the 
court  said:  *'Can  it  be  said  that  a 
registered  judgment  is  a  'contract?' 
Under  ft§  215  and  216  of  tiie  County 
Courts  Act,  a  r^ristered  judgment 
binds  and  forms  a  lien  and  charge  on 
all  the  lands  of  the  judgment  debtor, 
the  same  as  though  charged  in  writing 
by  the  judgment  debtor,  under  his 
hand  and  seal,  with  the  amount  of  the 
judgment.  In  my  opinion,  a  registered 
judgment,  under  the  provisions  just 
mentioned,  becomes  a  contract,  and 
the  case  thus  falls  within  the  excep- 
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tion  provided  for  in  §  6  of  the  Mora- 
tory Act." 

But  §  2  does  not  affect  the  power 
of  ^he  court  to  enforce  an  equitable 
ri^ht  by  a  sale  of  the  land;  and  the 
enforcement  of  a  vendor's  Hen  for  the 
whole  of  the  purchase  price,  nothing 
havins:  been  paid,  is  not  affected  by 
the  act.  Ronald  v.  Lillard  (1915)  26 
Manitoba  L.  R.  393,  23  D.  L.  R.  892, 
wherein  the  court  said:  "Section  2  of 
the  Moratory  Act  prohibits  proceed- 
ings  for  the  sale  of  any  land  under 
any  power  of  sale  contained  in  any 
mortgage  of  land,  agreement  to  pur- 
chase land,  or  in  any  other  instru- 
ment charging  land  with  the  payment 
of  money,  or  otherwise  existing,  for 
default  in  payment,  etc.  What  do  the 
words  'or  otherwise  existing*  mean? 
I  think  th^  mean  this,  at  all  events, 
that  the  power  of  sale  so  'otherwise 
fflcisting*  must  be  a  power  existing  un- 
der some  authority  before  the  pro- 
ceedings are  taken,  and  that  it  does 
not  include  the  exercise  of  the  power 
of  the  court  to  enforce  by  sale  of  land 
an  equitable  right  conferred  by  law. 
The  act  interferes  wij;h  contract 
rights,  and  is  in  derogation  of  such 
lights.  Its  scope  ought  not  to  be  ex- 
tended beyond  what  the  wording  of 
the  statute  makes  perfectly  clear. 
.  .  .  It  is  true  there  is  only  one 
exception  in  ^  2  from  the  inhibition, 
namely,  Hens  under  the  Mechanics'  & 
Wage  Earners'  Lien  Act.  Such  liens 
were  expressly  created  by  statute  for 
the  protection  of  certain  classes  of 
persons.  Why  this  exception  was 
deemed  necessary  in  the  act,  I  do  not 
know,  unless  the  words  'or  otherwise 
existing*  were  inserted  with  the  in* 
tention  of  extending  the  operation  of 
the  act  to  every  description  of  lien, 
however  arising,  created,  or  declared, 
and  hence  to  mechanics'  liens  also.  If 
this  be  so,  then  doubtless  the  act  does 
prevent  the  enforcement  of  a  vendor's 
lien  for  unpaid  purchase  money.  I 
do  not  hold  this  view,  or  so  construe 
the  act,  and  I  think  that  the  enforce- 
ment of  a  vendor's  lien,  arising  as  in 
this  case  for  the  whole  of  the  purchase 
price,  nothing  whatever  having  been 
paid,  is  not  interfered  with  by  the  act. 


and  must  be  given  effect  to  in  the 
usual  way." 

The  Act  of  1914,  respecting  con- 
tracts relating  to  land,  was  amended 
on  April  1,  1916,  by  an  act  also  known 
as  **An  Act  Respecting  Contracts  Re- 
lating to  Land.**  Under  the  amending 
Act  of  1916,  §  3  substitutes  a  new  sec- 
tion for  the  former  §  2  of  the  Act  of 
1914.  It  declares  that  in  the  case  of 
mortgages  of  land,  or  agreements  to 
sell  land,  no  action  or  proceeding  for 
ftnreclosure  or  sale  shall  be  taken  by 
or  on  behalf  of  the  mortgagee,  vendor, 
or  other  person  to  whom  such  money 
may  be  payable,  until  after  some  inter- 
est, or  taxes,  or  premium  of  fire  in- 
surance, or  money  paid  for  such  taxes 
or  premium,  is  unpaid  and  In  arrear 
for  one  year,  or,  in  case  no  interest  is 
payable  under  such  instrument,  t^en 
until  some  instalment  of  principal  ia 
overdue  for  one  year.  A  new  section 
(7)  was  added  which  provides  as  fol- 
lows: "As  soon  as  the  period  has 
elapsed  during  which  any  action  or 
proceeding  mentioned  in  §  3  of  this 
act  may  not  be  commenced,  the  same 
or  any  other  action  or  proceeding  may 
be  continued,  or  commenced  and  con- 
tinued in  all  respects  as  if  neither 
said  act  nor  this  act  had  been  passed." 
In  remarking  on  the  purpiMte  of  the  act 
in  Campbell  v.  Roubert  (1915)  — 
Manitoba,  — ,  9  West.  Week.  Rep.  855, 
25  D.  L.  R.  652,  Perdue,  J.  A.,  said: 
"The  object  of  the  act  and  the  amend- 
ing act  was  to  give  mortgagors  and 
purchasers  of  land  further  time  to 
fulfil  tiieir  obligations.  The  amend- 
ing act  prevents  proceedings  on  mort- 
gages and  agreements  of  sale  until 
after  some  interest,  or  taxes,  or  pre- 
mium of  insurance  'is  unpaid  and  in 
arrear  for  one  year,*  and  if  there  is 
no  interest  payable,  then  until  some 
instalment  is  overdue  for  one  year. 
In  the  case  of  agreements  such  as  the 
one  in  question,  the  act  gives  to  the 
debtor  an  extension  of  time  covering 
a  period  of  one  year  from  the  date  of 
his  default  in  paying  interest,  taxes, 
or  insurance.  When  that  period 
elapses,  the  restriction  that  waa 
placed  upon  the  taking  of  proceedings 
by  the  mortgagee  or  vendor  is  re- 
moved." 
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The  extension  of  tine  under  the 
Act  of  1914  constituted  a  vested  right, 
and  the  second  act  did  not  operate  to 
devest  the  mortgagor  of  that  right. 
Re  Real  Property  Act  (1915)  —  Mani- 
toba, — ,  31  West.  L.  R.  966,  22  D.  L.  R. 
921,  wherein  the  court  said:  "With 
respect  to  Uie  second  moratorium. 
...  I  would  only  say  that  the  ex- 
tension of  time  which  the  defendant 
derived  under  the  first  act  seems  to 
me  to  constitute  a  vested  right  which 
the  second  act,  even  in  its  aspect  of  a 
repealing  statute*  does  not  do  away 
with." 

The  case  of  Campbell  v.  Roubert 

(1915)  —  Manitoba,  — ,  9  West.  Week. 
Rep.  866,  26  D.  L.  R.  662,  affirming 

(1916)  9  West.  Week.  Rep,  175,  32 
West.  L.  R.  444,  arose  under  the  sec- 
tions added  in  1916.  In  that  case  the 
defendant  contended  that,  although 
she  allowed  the  whole  period  of  one 
year  to  elapse  after  her  default  in  pay- 
ing the  1913  taxes,  the  restriction 
against  bringing  an  action  revived  as 
soon  as  she  paid  the  texes.  The  court 
said;  *^t  seems  indisputable  that 
when  the  year  had  elapsed  the  plain- 
tiff had  a  right  to  sue  not  for  the  ar- 
rears of  taxes  only,  but  for  his  whole 
claim  on  the  agreement.  The  restric- 
tion upon  bringing  an  action  had  run 
its  course  and  was  at  an  end.  There  is 
nothing  in  the  statute  enabling  the 
debtor  to  revive  the  restriction  by  pay- 
ing the  taxes.  The  period  during 
which  all  tiie  plaintiff's  rights  were 
suspended  in  this  case  was  measured 
by  the  period  of  a  year  from  the  de- 
fault in  respect  of  the  taxes.  When 
the  period  prescribed  had  elapsed  and 
the  plaintiff's  right  of  action  had  re- 
vived, there  is  no  power  conferred  on 
the  defendant  to  give  herself  another 
period  of  a  year  by  paying  the  taxes 
in  arrear.  Section  7,  I  think,  waa  in- 
tended to  make  this  clear.  As  soon 
as  the  period  has  elapsed  during  which 
any  action  or  proceeding  mentioned  in 
§  3  of  this  act  may  not  be  commenced, 
.  .  .  any  .  .  .  action  or  pro- 
ceeding .  .  .  may  be  commenced 
and  continued  in  all  reiipects  as  if 
neither  said  act  nor  this  act  had  been 
passed.  Applying  this  to  the  present 
ease,  the  period  had  elapsed  during 


which  an  action  might  not  have  been 
commenced;  then  an  action  might  be 

commenced  and  continued  as  if  the 
acts  had  not  been  passed.  The  exten- 
sion of  time  given  by  the  statute  had 
to  be  measured  from  some  point  of 
time.  The  point  chosen  was  that  when 
a  default  was  made  in  paying  interest, 
or  taxes,  or  insurance.  Then,  when  a 
year  had  run  without  the  default  being 
made  good,  the  period  of  extension 
would  have  lapsed  and  the  operation 
of  the  statute  would  have  ceased.  I 
think  the  proper  interpretation  is  that 
when  once  the  right  of  action  is  re- 
stored, there  is  nothing  in  the  act 
which  again  takes  it  away.**  In  a  con- 
curring opinion,  Haggart,  J.  A.,  said: 
"The  sole  question  here  is  the  intef- 
pretation  to  be  given  to  §  2  of  chap. 
1,  of  the  Statutes  of  Manitoba,  passed 
in  1914,  as  amended  by  chap.  10, 
passed  by  the  legislature  in  1915,  and 
also  §  7  of  the  latter  or  amending  act. 
Eliminating  portions  of  §  2,  the  text 
to  be  considered  is  as  follows:  'No 
action  or  proceeding  .  .  .  for  fore- 
closure or  sale  .  .  .  sha^l  be  taken 
by  or  on  behalf  of  the  .  .  .  vendor 
.  .  .  until  after  some  interest  or 
taxes  ...  is  unpaid  and  in  arrear 
for  one  year.'  If  this  section  alone 
governed  the  rights  of  the  parties, 
then  I  would  hold  that  the  conditions 
for  continuing  the  absolute  stay  of 
proceedings  had  not  only  arisen,  but 
continued  to  exist,  and  did  exist  when 
this  action  was  commenced.  But  §  7 
has  to  be  interpreted.  It  is  peculiarly 
worded.  The  text  is  as  follows:  'As 
soon  as  the  period  has  elapsed  during 
which  any  action  or  proceeding  men- 
tioned In  S  3  of  this  act  may  not  be 
commenced  the  same  or  any  other  ac- 
tion or  proceeding  may  be  continued, 
or  commenced  and  continued  in  all  re- 
spects as  if  neither  said  act  nor  this 
act  had  been  passed.'  This  certainly 
limits  the  signification  of  the  former 
§  2  in  the  original  act,  and  §  3  in  the 
amending  act,  and  applies  to  the  ques- 
tion before  ua.  'The  same  or  any  other 
action  or  proceeding  may  be  contin- 
ued, or  commenced  and  continued 
.  .  .  as  If  neither  the  said  act  not 
this  act  had  been  passed.'  If  what 
was  given  by  the  former  section  to  the 


Digitized  by 


64 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[9  A.L.R. 


debtor  was  as  I  have  above  indicated, 
then  it  was  taken  away  by  this  §  7." 

In  Holmes  v.  Barnett  (1917)  27 
Manitoba  L.  R.  668,  Mathers,  Ch.  J., 
referred  to  a  yet  later  act,  saying: 
"[But]  in  1916  a  declaratory  act,  chap. 
21  of  that  year,  was  passed.  As  I  un- 
derstand it,  this  latter  act  was  passed 
primarily  to  overcome  the  difficulty 
pointed  out  in  Campbell  v.  Roubert, 
supra.  ...  It  says  that  notwith- 
standing anything  contained  in  either 
of  the  acts  mentioned  in  the  title  to 
this  act*  it  is  hereby  declared  that  the 
payment,  before  the  commencement  of 
any  action  or  proceeding  under  any 
of  the  instruments  referred  to  in  said 
acts,  of  interest  .  .  .  so  as  to  leave 
BO  such  interest  .  .  .  more  than  one 
year  in  arrear  and  unpaid  shall  re- 
store to  the  person  making  such  pay- 
ments .  .  .  the  protection  of  the 
^aid  acts  until  some  interest  .  .  .  is 
again  in  arrear  and  unpaid  for  one 
year;  also  that,  upon  payment  after 
the  commencement  of  any  action  or 
proceeding,  whether  now  pending  or 
hereafter  brought,  of  all  interest 
...  ao  as  to  leave  no  interest 
.  .  .  more  than  one  year  in  arrear 
and  unpaid  .  .  .  further  proceed- 
ings in  any  such  action  or  proceeding 
shall  be  stayed  until  some  interest 
.  .  .  is  again  in  arrear  and  unpaid 
for  one  year.  The  acts  mentioned  in 
the  title  are  the  Moratorium  Act  of 
1914  and  the  amending  Act  of  1915, 
already  mentioned.  Plainly  the  above- 
quoted  section  is  intended  to  deal  with 
some  provision  in  the  former  acts 
which  permits  actions  to  be  brought  or 
proceedings  taken  after,  and  only  aft- 
er, default  in  the  payment  of  interest, 
etc.,  for  one  year.  It  does  not  purport 
to  deal  with  provisions  under  which 
proceedings  may  be  taken  immediately 
after  default,  and  it  does  not  express- 
ly repeal  subsec.  (a)  of  §  4  of  the  Act 
of  1916,  under  which  an  action  for  in- 
terest may  be  brought  immediately 
after  default,  subject  to  the  right  of 
the  party  liable,  to  show  that  the  rent- 
able value  for  the  period  covered  was 
less  than  the  interest  claimed.  As 
that  subsection  is  not  expressly  re- 
pealed^  I  must  assume  that  the  legis- 
lature did  not  intend  to  repeal  it,  un- 


less the  language  used  cannot  other- 
wise be  given  its  proper  operation. 
There  is  no  doubt  a  presnnoition  that 
tiie  legislature  did  not  intend  to  keep 
real^  contradictory  enactments  in  the 
statute  book,  but,  on  the  other  hand, 
it  is  equally  to  be  presumed  that  it 
did  not  intend  to  eifect  so  important 
a  measure  as  the  repeal  of  a  law  with- 
out expressing  an  intention  to  do  so. 
In  such  a  case  the  rule  is  that  the 
later  act  must  be  so  construed,  so  far 
as  possible,  as  to  be  consistent  with 
the  earlier  enactmrait,  and  not  that  it 
was  Intended  to  repeal  it,  unless  such 
an  interpretation  is  inevitable.  Any 
reasonable  construction  which  offers 
an  escape  from  holding  that  the  one 
is  contradictory  of  the  other  is  more 
likely  to  be  in  consonance  with  the 
real  intention.  Section  2  of  the  ear- 
lier act  deals  with  sale  or  foreclosure, 
and  provides  that  no  such  proceeding 
shall  be  taken  until  after  some  inter- 
est, etc.,  is  unpaid  and  in  arrear  for 
one  year.  Campbell  v.  Roubert,  su- 
pra, decided  that  when  interest,  etc., 
was  allowed  to  fall  into  arrear  for 
more  than  a  year,  the  protection  of  the 
statute  was  lost,  and  was  not  revived 
by  the  payment  of  the  excess  over  a 
year  before  action." 

By  §  3  of  the  Act  of  1914,  dealing 
with  the  right  to  foreclosure,  it  was 
provided  as  follows:  "In  all  actions 
for  the  redemption  of  land  or  any 
mortgage  or  charge  thereon  and  in  all 
actions  or.  proceedings,  whether  be- 
fore a  court  or  a  diateict  registrar, 
foreclosure  or  sale  of  land  under  any 
instrument  referred  to  in  S  2  hereof, 
the  period  to  be  allowed  for  redemp- 
tion, whether  by  the  court  or  by  the 
master  on  a  reference  or  by  the  dis- 
trict registrar,  shall  be  one  year,  and 
in  all  pending  actions  for  such  re- 
demption, foreclosure  or  sale,  in 
which  the  time  fixed  for  redemption  is 
after  the  31st  day  of  July.  1914.  the 
same  is  hereby  extended  for  one  year 
from  the  date  so  iixed  for  redemption, 
and  no  final  order  for  foreclosure  or 
sale  shall  be  made  in  any  such  action 
until  after  the  lapse  of  such  extended 
period." 

That  section  has  been  held  to  apply 
only  to  actions  on  such  "instruments'* 
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as  are  referred  to  in  §  2.  Per  Math- 
ers. Ch.  J.,  in  Chapman  v.  Purtell 
(1»16)  26  Manitoba  L.  R.  76,  7  West 
WedE.  Rep.  1165,  22  D.L.R.  860. 

In  the  case  of  Re  Real  Property  Act 
(1915)  —  Manitoba,  — ,  81  West  L.  R. 
966,  22  D.  L.  R.  921.  it  was  held  that 
a  memorandum  sufficient  to  satisfy 
the  Statute  of  Frauds  as  an  "afirre^- 
ment  to  purchase"   constituted  an 
"agreement  for  sale"  within      2  and 
3  of  the  act.  The  court  said-:   "As  to 
whether  there  is  In  this  case  an  in- 
strument within  g  3,  and  whether,  as 
required  by  the  reference  in  this  §  3 
to  g  2,  the  instrument  was  an  agree- 
ment to  purchase,  is  a  matter  of  great 
doubt  in  my  mind.  There  aeems  to  be 
an  instrument  consisting  as  a  whole 
of  the  several  writings  signed  by  the 
plaintiff,  and  which  would  probably 
constitute;  a  sufficient  memorandum  to 
Mtisfy  the  Statute  of  Frauds  in  an  ac- 
tion brought  against  him.  But  wheth- 
er those  writings,  none  of  which  are 
signed  by  the  defendant,  constitute  an 
agreement  to  purchase  under  said  §i% 
2  and  3,  is  a  much  more  diificult  and 
ancertain  question.  At  the  same  time, 
when  an  agreement  for  sale  is  eze- 
eated  by  the  vendor  only,  the  pur- 
chaser, although  not  binding  himself 
in  any  way,  is  nevertheless  truly  and 
really  a  party  to  it.  The  obligation  to 
sell  which  the  vendor  assumes  at  once 
gives  rise  to  a  corresponding  right 
■Ueh  immediately  vests  in  the  pur- 
chaser.  True,  as  a  unilateral  contract 
it  binds  only  one;  but  it  really  and 
truly  change  the  legal  status  of  the 
purchaser  as  well  as  of  the  vendor, 
without  which  it  would  not  be  a  con- 
tract at  all.   In  this  sense,  it  may  be 
said  that  an  agreement  for  sale  im- 
plies an  agreement  to  purchase.  This 
nay,  perhaps,  appear  doubtful,  and 
may  not  c<mimend  itself  as  a  warrant- 
ed departure  from  the  golden  rule  of 
interpretation.  But  to  hold  a  different 
view  in  the  matter  is  to  be  confronted 
with  still  greater  difficulties;  as  what 
appears  to  be  the  general  scheme  of 
the  act  would  then  be  so  much  dis- 
tnrbed,  without  there  appearing  any 
mbstantial  reason  why  such  distinc- 
tion  lAould  have  been  intended.  In 
ihmi,  the  spirit  of  the  act  seems  to 
9  AX.R^. 


require,  in  my  opinion^  that  the  words 
'agreement  to  purchase'  should  be 
taken  to  include  an  agreement  for  sale. 
It  may  also  be  observed,  as  perhaps  of 
-  some  significance!  that  the  new  ^  2  of 
the  first  moratorium,  as  re-enacted  by 
the  last  act,  contoins  the  words, 
'agreement  to  sell  or  purchase,'  in 
lieu  of  'agreement  to  puxchase,'  as  it 
stood  before." 

(S)  RigiU  of  actton  («  recover  jwiyment. 

Section  4  of  the  Act  of  -1914,  deal- 
ing with  the  personal  remedy  for  the 
recovery  of  a .  payment,  provided  as 
follows :  "No  action  shall  be  brought 
to  enforce  a  covenant  or  aigreement  to 
pay  money  contaihed  in  any  such  in- 
strument, except  as  hereinafter  pro- 
vided, until  after  -the  lapse  of  six 
months  from  the  happening  of  tiie  de- 
fault in  payment  giving  rise  to  stt^ 
action,  and  -  proceedings  to  enforce 
payment  by  writ  of  execution  or  regis- 
tration of  certificato  of  judgment  in 
any  such  action  nvw  pending,  wherein 
final  judgment  has  not  been  entered 
before  the  said  Ist  day  of  August, 
1914,  are  hereby  stoyed  for  a  period  of 
six  months  from  the  coming  into  force 
of  this  act  if  the  judgment  recovered 
includes  the  principal  money  secured 
by  such  instrument  or  any  portion 
thereof." 

It  Has  been  held  that  the  foregoing 
section  did  not  affect  the  right  of  a 
plaintiff  to  recover  on  an  agreement 
providing  that  the  purchase  price 
should  be  paid  from  the  proceeds  of 
one  half  of  the  whole  crop  grown  each 
year.  Haight  v.  Davies  (1916)  25 
Manitoba,  L.  R,  187.  22  D.  L.  R.  507, 
wherein  the  court  said:  "I  accord- 
ingly hold  that  §  4  of  the  Moratorium 
Act  does  not  affect  the  plalntiiTB 
rights.  But  §  8  of  the  act  contains  the 
following  provision  applicable  to  the 
circumstances  of  this  case,  and  in  all 
pending  actions  for  such  redemption, 
foreclosure,  or  sale,  in  which  the  time 
fixed  for  redemption  is  after  July  31, 
1914,  the  same  is  hereby  extended  for 
one  year  from  the  date  so  fixed  for 
redemption,  and  no  final  order  for 
foreclosure  or  sale  shall  be  made  in 
any  such  action  until  after  the  lapse 
of  such  extended  period.  The  plaintiff 
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is  entitied  to  fanmediate  payment  for 

his  principal,  interest,  and  costs,  but 
no  final  order  for  forecilosure,  nor  for 
•  removal  of  caveat,  can  he  made  until 
after  the  lapse  of  a  year  from  Janu- 
ary 2, 1915/' 

A  covenant  concerning  instalment 
payments^  contained  in  an  assignment, 
to  the  effect  that  the  vendee,  in  case 
of  default,  will  pay  the  money  due  to 
her  assignee,  is  not  within  the  act, 
and  hence  the  assignee  is  entitled  to 
his  action.  Vivian  v.  Strain  (1916)  — 
Manitoba,  — ,  9  West  Week.  Rep.  1174. 

(3)  Right  to  Merest. 

Section  4  (a)  of  the  Manitoba  act 

respecting  contracts  relating  to  land 
provided  as  follows:  "Notwithstand- 
ing anything  contained  in  this  section, 
actions  may  be  brought  upon  cove- 
nants or  agreements  for  the  payment 
-  of  interest  on  unpaid  principal  at  the 
rate  specified  in  any  such  instrument 
or  of  taxes  or  preminms  of  insunnce 
on  buildings  on  any  such  land  as  soon 
as  the  same  shall  be  in  arrear,  and, 
upon  the  recovery  of  judgment  in  any 
such  action,  a  writ  or  writs  of  execu- 
tion against  the  goods  of  the  defend- 
ant may  be  issued  and  enforced,  but 
no  certificate  of  the  judgment  shall 
be  issued  or  registered  against  any 
lands  of  the  defendant,  until  after  the 
lapse  of  six, months  from  the  date  of 
such  judgment." 

Gait,  J.,  in  Fisher  v.  Ross  (1914)  24 
Manitoba  L.  R.  773,  7  West.  Week.  Rep. 
359, 19  D.  L.  R.  69,  said  that  under  this 
section  "it  will  be  necessary  to  sever 
the  interest  from  the  principal.  I  see 
no  reason  why  this  should  not  be 
done." 

In  Maxwell  v.  Cameron  (1914)  — 
Manitoba.  — ,  7  West  Week.  Rep.  366, 
20  D.  L.  R.  71^  it  was  held  that,  under 
the  act,  a  plaintiff  was  entitled  only 
to  the  relief  asked  for.  In  that  case 
the  plaintiff  made  no  claim  for  either 
principal  or  interest. 

(4:)  Right  to  possession. 

Section  6  of  the  Act  of  1914,  deal- 
ing with  the  right  to  the  possession  of 
land,  provided  as  follows:  "Notwith- 
standing any  provision  contained  in 
any  such  instrument,  no  action  or  pro- 


ceeding in  court  for  the  recovery  of 
possession  of  the  land  charged  by  any 
such  instrument  shall  be  brought  or 
taken  until  after  the  lapse  of  six 
months  from  the  happening  of  default 
in  payment  of  any  of  the  moneys  se- 
cured thereby;  and,  if  any  such  action 
or  proceeding  be  pending  at  the  time 
of  the  coming  into  force  of  this  act, 
the  same  shall  not  be  proceeded  with 
or  continued  until  after  the  lapse  of 
six  months  from  the  said  last-men* 
tioned  date,  nor  shall  any  order  or 
judgment  for  the  recovery  of  posses- 
sion of  any  of  such  land,  made  after 
the  31st  day  of  July,  1914,  and  before 
the  coming  into  force  of  this  act,  be 
enforced  by  any  writ  or  order  or  other 
process  of  any  court  until  after  the 
lapse  of  six  months  from  the  date 
thereof." 

In  Fisher  v.  Ross  (1914)  24  Mani- 
toba L.  R.  773,  19  D.  L.  R.  69,  the  court 
said:  "I  think  this  section  ought  to 
be  construed  as  being  intended  to  deal 
only  with  a  claim  to  possession,  and 
that  it  leaves  untouched  any  personal 
or  other  remedies  sought  in  the  action, 
which  are  dealt  with  in  the  earlier 
sections  of  the  act." 

By  the  amending  act,  assented  to 
April  1, 1915,  5  6  was  amended  to  read 
as  follows :  "Notwithstanding  any 
provisions  contained  in  any  such  in- 
strument, no  action  or  proceeding  in 
court  for  the  recovery  or  possession  of 
the  land  charged  by  any  such  instru- 
ment shall  be  brought  or  taken  until 
after  the  lapse  of  the  period  provided 
in  §  2  of  the  ?aid  act." 

In  Harris  v.  Dalgleiah  [1917]  — 
Manitoba,  — -,  3  West.  Week.  Rep.  439, 
87  D.  L.  R.  194,  it  Was  held  that  the 
protection  afforded  by  this  section  is 
against  default  in  the  payment  of 
money,  and  that  there  is  no  protection 
for  the  purchaser  where  he  is  guilty 
of  breaches  other  than  the  payment  of 
money.  The  court  said:  "The  failure 
to  hand  over  the  crop  or  the  proceeds 
thereof  by  the  purchasers,  as  provided 
for  by  subsec.  (a)  of  §  4,  would  en- 
title the  vendor  to  an  action  in  dam- 
ages for  breach  of  covenant,  but 
would  not  entitle  her  to  possession  by 
reason  of  such  breach." 
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9.  War  BeUef  Aet. 

(a)  GenerttUif* 
The  Manitoba  War  Relief  Act  was 
enacted  in  1915,  subsequent  to  the  acts 
respectinsr  contracts  relating  to  lands, 
discussed  in  the  preceding  subdivi- 
sifm.  This  act  introduced  for  the  first 
time  a  provision  exempting  volunteers 
im  the  armed  forces. 

In  Shipman  v.  Imperial  Canadian 
Trost  Co.  (1916)  —  Manitoba,  — ,  35 
West  L.  R.  297,  31  D.  L.  R.  137,  the 
coart  said:  "The  statute  ...  is 
entitled  'An  Act  for  the  Protection  of 
Volunteers  Serving  in  the  Forces 
Baised  by  the  Government  of  Canada 
in  Aid  of  His  Majesty  and  Other  Per- 
Bons.'  The  preamble  recites  the  ex- 
istence of  the  war,  that  a  large  num- 
ber of  residents  of  Manitoba  have  vol- 
unteered to  serve  in  the  forces  raised 
the  government  of  Canada,  or  left 
Canada  to  join  the  armies  of  his  Maj- 
esfy  and  of  his  allies,  and  that  it  was 
de^rable  to  pass  the  act  for  tlie  pro- 
tection and  relief  of  all  such  persons 
and  their  families  from  proceedings 
for  the  enforcement  of  payment  by  all 
soeh  persons  of  debts,  etc.,.  and  for 
the  enforcement  of  all  liens,  etc.,  and 
for  depriving  them  of  the  possession 
of  any  or  all  goods  and  chattels,  lands, 
and  tenements  during  the  continuance 
of  the  war.  The  expression  *all  such 
persons/  where  it  occurs  in  the  second 
place,  naturally  means  the  persons  in- 
dicated by  the  same  expression  where 
it  is  first  used,  and  there  the  persons 
indicated  are  those  which  have,  either 
joined  the  Canadian  forces  or  the 
forces  of  the  Allied." 

The  act  refers  to  contracts  only. 
Hence  a  stay  of  proceedings  will  not 
be  granted  in  an  action  of  tort.  Stokes 
T.  Leavens  (1918)  28  Manitoba  L.  R. 
479,  40  D.  L.  R.  23,  wherein  the  court 
said:  "The  cause  of  action  in  this  case 
is  not  a  'debt.'  Neither  can  it  be  in- 
elttded  in  the  term  'obligation,'  which 
refers  to  something  in  the  nature  of  a 
contract,  such  as  a  covenant,  bond,  or 
agreement.  It  would  therefore,  if  at 
all,  have  to  be  included  in  the  mean- 
iBg  of  the  word  'liability.'  The  stat^ 
ite  speaks  of  an  action  or  proceeding 
for  f^e  'enforcement  of  payment*  of  a 
BabiKty.    This  implies  that  there  is 


an  existing  liabilty,  payment  of  which 
may  be  demanded  and  enforced.  But 
in  a  pure  action  of  tort  like  this  there 
Is  no  liability  to  pay  oa  the  part  of 
the  defendant,  until  a  verdict  has  been 
found  and  the  damages  have  been  as- 
sessed. I  think  the  act  refers  only  to 
matters  arising  out  of  contract.  If  the 
intention  «t  the^legtslataw  was  to  stay 
proceedings  im  iwrtiemwef  tovt;  ii  weoM 
have  expreessd  that  inteBtiwi  m  clear 
words," 

Section  6  of  the  War  Relief  Act  pro- 
vided as  follows:  "In  case  any  per- 
son -against  whom  any  action  or  pro- 
ceeding is  prohibited  or  stayed  by  this 
act,  is,  or  would  be,  according  to  law 
or  practice,  a  necessary  party  to  any 
action  or  proceeding  against  any  other 
person  or  persons,  such  aiction  or.  pro- 
ceeding may,  notwithstanding  any- 
thing in  this  act,  he  commenced  and 
carried  on  as  between  such  other  per- 
son or  persons  and  the  party  or  parties 
commencing  or  carrying  on  such  pro- 
ceeding," etc.  Section  5  is  further 
amended  by  chap.  122  of  "An  Act  to 
Amend  the  War  Relief  Act"  (1916),  as 
follows :  The  provisions  of  this  sec- 
tion shall  not  apply  to  the  case  of  joint 
debtors  who  were  such  August  1, 19l4» 
one  of  whom  is  a  person  for  the  benefit 
of  whom  this  act  was  passed,  but,  in 
such  case,  the  provisions  of  §  2  hereof 
as  amended  shall  apply  for  the  relief 
of  all  the  joint  debtors  and  dependent 
members  of  their  families. 

In  Harris  v.  Dalgleish  (1917)  ~ 
Manitoba,  — ,  [1917]  3  West.  Week. 
Rep.  439,  37  D.  L.  R.  194,  it  was  held 
that  an  action  was  barred  against  one 
of  two  joint  purchasers,  where  it  ap- 
peared that  the  agreement  was  entered 
into  prior  to  August  1, 1914. 

(b)  PoTAOfts  exempted. 
Section  2  of  the  Act  of  1915  (chap. 
88)  provided  as  follows:  "During  the 
continuance  of  the  said  war  it  shall 
not  be  lawful  for  any  person  or  cor- 
poration to  luring  any  action  or  tiUce. 
any  proceeding,  either  in  any  of  the 
civil  courts  of  this  province  or  outside 
of  such  courts,  against  a  person  who 
is,  or  has  been  at  any  time  since  the 
1st  day  of  August,  1914,  a  resident  of 
Manitoba,  and  has  either  enlisted  and 
been  mobilized  as  a  volunteer  in  the 
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farces  raised  by  the  government  of 
Canada  in  aid  of  his  Majesty  in  said 
war  or  has  left  Canada  to  join  the 
army  of  his  Majesty  or  of  any  of  his 
allies  in  the  said  war  as  a  volunteer 
or  reservist,,  or  against  the  wife  or 
any  dependent  member  of  the  .family 
of  any  such  person,  for  the  enforce- 
ment of  payment  by  any  such  person 
of  his  debts,  liabilities  and  obligatiotis 
existing  or  future,  or  for  the  enforce- 
ment of  any  lien,  encumbrance  or  oth- 
er security,  whether  created  before  or' 
after  the  coming  into  force  of  this  act, 
or  for  the  recovery  of  poasession  of 
any  goods  and  chattels  or  lands  and 
tenements  now  in  Ms  possession  or  in 
the  possession  of  his  wife  or  any  de- 
pendent member  of  hia  family,  and,  if 
any  such  action  or  proceeding  is  now 
pending  against  any  such  person,  the 
same  shall  be  stayed  until  after  the 
termination  of  the  said  war." 

In  Shipman  v.  Imperial  Canadian 
Trust  Co.  (1916)  —  Manitoba,  — ,  36 
West  L.  R.  297,  31  D.  L.  R.  137,  the 
court  said:  "[Section  2]  shows  that 
the  act  is  intended  to  protect  ttie  prop- 
erty of  two  classes  of  persons:  First, 
residents  of  Manitoba  who  have  en- 
listed or  have  been  mobilized  as  volun- 
teers in  the  forces  raised  by  the  gov- 
ernment of  Canada;  second,  residents 
of  Manitoba  who  have  left  Canada  to 
join  the  army  of  any  of  his  Majesty's 
allies  as  volunteers  or  reservists. 
The  'other  persons'  referred  to  in  the 
title  of  the  act  may  be  identified  as 
those  of  the  second  class,  that  is,  per- 
sons who  have  gone  to  join  the  army 
'Of  any  of  his  Majesty's  allies.  The 
protection  granted  is  that  during  the 
'Continuance  of  the  war  it  shall  not  be 
lawful  to  bring  aay  action  or  proceed- 
ing against  any  person  belonging  to 
either  of  these  two  classes,  or  against 
his  wife  or  any  dependent  member  of 
his  family,  for  the  enforcement  of 
payment  by  any  such  person  of  his 
.debts,  etc.,  or  for  the  enforcement  of 
any  lien,  encumbrance,  or  other  se- 
curity, or  for  the  recovery  of  any 
goods,  chattels,  lands,  ete.,  now  in  his 
possession,  or  in  the  possession  of 
his  wife  or  any  dependent  member  of 
his  family.'' 

However,  liie  exemption  does  not  ex- 


tend to  the  wife  to  protect  her  against 
suits  to  enforce  payment  of  debts  of 
her  own  creation.  Shipman  v.  Impe- 
rial Canadian  Trust  Co.  supra,  where- 
in the  court  said:  "There  is  nothing 
in  the  clause  which  protects  the  wife 
of  any  such  person  against  suits  to  en- 
force payment  of  debts  of  her  own 
creation.  There  is  nothing  which  ex- 
pressly protects  the  wife  against  pro- 
ceedings to  enforce  payment  of 
encumbrances  upon  her  separate  prop- 
er^; Down  to  the  portion  of  the 
section  which  commences  with  the 
words,  'or  for  the  recovery  of  posses- 
sion,' it  seems  clear  that  the  protection 
granted  is,  the  prohibiting  of  proceed- 
ings against  a  person  belonging  to 
either  of  the  two  classes  mentioned, 
for  the  enforcement  of  payment  by 
'any  such  person  of  his  debts,  liabil- 
ities, and  obligations,'  or  for  the  en- 
forcement of  any  lien,  encumbrance, 
or  other  security,  existing,  aa  we  must 
assume,  against  his  property.  The 
expression,  'or  for  the  recovery  of 
possession  of  any  goods  and  chattels 
or  lands  and  tenements  now  in  his 
possession  or  in  the  possession  of  his 
wife  or  any  dependent  member  of  hia 
family,'  must  refer  to  goods  and  chat- 
tels and  lands  and  tenements  which 
are  the  property  of  the  person  previ- 
ously referred  to,  and  included  In  one 
or  other  of  the  protected  classes.  The 
expression  refers  to  chattels  or  lands 
in  the  possession  of  his  wife.  These 
may  be  his  property,  but  in  her  posses- 
sion. The  section  nowhere  mentions 
property  belonging  to  the  wife.  If 
the  intention  was  to  prohibit  proceed- 
ings against  her  or  her  property,  it 
should  have  been  so  expressed.  It  is 
argued  that  the  including  of  the  wife 
and  the  dependents  of  the  volunteer  in 
the  prohibition  against  suits  or  pro- 
ceedings for  any  of  the  purposes  men- 
tioned shows  that  the  intention  is  to 
a£Ford  protection  to  the  wife  and  de- 
pendents. With  this  I  quite  agree. 
The  volunteer  can,  under  the  protec- 
tion given  by  the  act,  leave  his  wife  or 
his  children  in  possession  of  his  house 
or  his  farm,  and  no  action  or  proceed- 
ing can  be  brouslit  against  them  or 
any  of  them  to  turn  them  out  of  pos- 
session. So,  also,  his  goods,  chattels. 
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Bvtements,  tools,  etc.,  may  be  left  by 
Uh  in  the  possession  and  use  of  hia 
wife  or  fami^,  and  they  will  be  pro- 
tected by  the  statute  against  any  pro- 
ceedings on  the  part  of  any  lienholder 
or  chattel  mortgagee.  If  he  has  made 
a  voluntary  conveyance  of  his  prop- 
erty to  his  wife,  no  creditor  can  bring 
suit  to  set  it  aside.  In  such  a  case  the 
soit  would  regularly  be  brougat 
against  her,  and  the  husband  would 
not  be  a  necesaary  party.  These  in- 
stances sufficiently  indicate  the  nature 
of  tiie  protection  given  to  wives  and 
dependents.  To  explain  the  presence 
in  the  section  of  the  words  'wife  or 
any  dependent  member'  of  the  family 
of  any  such  person,'  it  is  enough  to 
show  that  acme  of  the  actions  or  pro- 
eeedinga  prohibited  might  be  taken 
against  the  wife  or  dependent  member 
of  the  family  without  the  husband 
being  made  a  party.  It  is  not  neces- 
sary to  make  the  words  referable  to 
all  the  actions  and  proceedings  against 
i4iich  the  enlisted  person  is  luo- 
teeted." 

Neither  does  the  exemption  extend 
to  protect  the  wife  against  separate 
proceedings  to  realize  an  encumbrance 
against  her  separate  property.  Pal- 
nason  v.  Kjernsted  (1918)  28  Mani- 
toba L.  R.  429,  [ISIS]  1  West  Week. 
Bcp.  607,  39  D.  L.  R.  237,  affirming 
[1917]  3  West.  Week.  Rep.  312,  86 
D.  L.  R.  448.  wherein  the  court  said: 
*The  land  was  neither  in  the  posses- 
sion of  the  appellant  nor  her  husband 
when  the  act  came  into  force,  but  in 
the  possession  of  the  respondent.  She 
cannot,  therefore,  invite  the  benefit  of 
its  provisions.** 

The  War  Relief  Act  was  held,  in 
Canadian  Credit  Hen's  Trust  Asso.  v. 
Anderson  (1917)  —  Manitoba,  — ,  37 
D.  L.  R.  805,  not  to  afford  relief  to 
the  maker  of  notes  given  as  collateral 
for  the  purchase  of  proper^,  on  the 
tteoiy  that  the  real  undisclosed  pur- 
chasers were  the  amis  of  the  nutker, 
who  had  enlisted  for  the  war,  tiie  lat- 
ttt  not  being  partiea  to  the  action,  and 
extrinsic  evidence  not  being  admissi- 
ble to  show  that  the  defendant  signed 
the  notes  as  a  trustee  only  for  the 
ions. 

In  Douglas  v.  O'Brien  (1917)  27 


Manitoba  L.  R.  46,  it  was  held  that  a 
resident  of  another  province  who 
came  to  Manitoba  for  the  purpose  ot 
enlisting  in  the  armed  forces,  was  not 
entitled  to  the  privileges  and  exemp- 
tions of  the  Manitoba  War  Relief  Act. 
The  court  said:  "O'Brien,  up  to  a  few 
weeks  ago.  was  domiciled  in  and  a 
resident  of  the  province  of  Saskatche- 
wan. He  left  his  home  there  and  came 
to  Winnipeg  with  the  intention  of  en- 
listing in  the  forces  raised  by  the  gov- 
ernment of  Canada,  in  aid  of  his  Ma- 
jesty during  the  present  war,  and  did 
so  enlist  within  a  couple  of  days  after 
his  arrival  here.  He  claims  that  this 
constitutes  him  a  resident  of  Mani- 
toba, and  as  such  entitled  to.  the  bene- 
fit of  the  act.  The  authorities  upon 
the  meaning  of  the  word  'resident*  ap- 
pear to  me  to  be  against  this  conten- 
tion. .  .  .  'The.  actual  place  where 
he  is,  is  prima  facie  to  a  great  many 
given  purposes,  his  domicil.  You  en- 
counter that  if  you  show  it  is  either 
constrained,  or  from  the- necessity  of 
his  affairs,  or  transitory;  that  he  is  a 
sojourner;  and  you  take  from  it  all 
character  of  permanency.*  It  seems 
to  me,  therefore,  that  tiie  defendant 
was  a  mere  sojourner  or  visitor  here 
at  the  time  he  enlisted,  and  could  not 
be  said  to  be  a  resident  of  Manitoba 
within  the  meaning  of  the  War  Relief 
Act." 

In  First  Nat.  Invest.  Co.  v.  Oddson 
[1919]  3  West.  Week.  Rep.  591,  it  was 
held  that  the  act  did  not  prevent  an 
action  being  brought  to  recover  the 
possession  of  goods  or  chattels  or 
lands  and  tenements  from  a  volun- 
teer; that  the  protection  in  such  a 
case  was  extended  to  the  wife,  only  if 
dependent,  or  membrs  of  his  family, 
if  dependent. 

(c)  Payment  of  if»tt  by  uiortifagor. 

In  1917,  a  new  section  (12)  was 
added  to  the  War  Relief  Act.  which 
enabled  a  judge  to  order  that  rest 
should  be  paid  to  the  mortgagee  in  a 
case  where  the  tenant  claimed  the 
privileges  of  the  act.  In  Gregory  v. 
Nicholson  (1917)  —  Manitoba.  — , 
{1917]  8  West  Week.  Rep.  8,  36  D.  L. 
R.  565,  the  court  said:  "The  provi- 
sions of  the  War  Relief  Act  before  the 
amendment,  while  affording  protec- 
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tion  to  a  deserving  claee  of  persons, 
were  capable  of  being  abused  and 
made  the  instruments  of  great  injus- 
tice. "-No  better  instance  of  this  could 
be  found  than  the  case  we  are  now 
considering.  Nicholson  claimed  the 
protection  of  the  act,  and  declined  to 
pay  any  rent  for  the  hotel  premises 
he  occupied  under  his  lease.  The 
shops  on  the  gtound  floor,  which  were 
not  used  as  part  of  the  hotel,  had  been 
sublet  by  him  to  tenants,  and  the  rents 
from  these  amounted  in  the  aggregate 
to  9850  a  month.  These  rents  he  was 
collecting  and  retaining  instead  of 
applying  them  in  paying  the  rent  and 
taxes  for  which  he 'was  liable  under 
his  lease.  The  amending  act  was 
passed  for  the  purpose  ef  providing  a 
remedy  in  cases  where  tho  provisions 
of  the  original  act  might  be  capable  of 
working  a  hardship  or  injustice.  It 
should,  therefore,  receive  a  liberal 
construction." 

So,  in  Patterson  v.  Wickson  (1916) 
—  Manitoba,  — ,  [1916]  10  West. 
Week.  Rep.  876,  it  was  held  that  the 
judge  had  the  power  to  order  the  pay- 
ment of  the  rents  to  the  mortgagee, 
even  though  the  tenant  was  a  person 
within  the  act.  It  was  said,  however, 
that  the  order  was  not  necessarily 
final.  "The  effect  of  chap.  23  of  the 
Statutes  of  1916  is  to  stay  the  action 
until  some  interest,  taxes,  or  premiums 
of  insurance  are  again  in  arrear  and 
unpaid  for  one  year." 

In  1918,  an  amendment  was  added 
10)  to  enable  a  vendor  or  mort- 
gagee to  claim  and  recover  the  rents 
or  rentable  value  of  the  land  to  the 
extent  of  the  interest  due.  In  Jameson 
v.  Moore  [1919]  2  West  Week.  Rep. 
49,  it  was  said  that  "if  the  property 
sold  or  mortgaged  has  a  rental  value, 
or  vendor  or  mortgagee  has  a  right  to 
such  rent,  and  the  maximum  amount 
tibat  can  be  collected  as  rent  shall  not 
exceed  the  interest  due,  bat  if  the 
rental  value  is  less  than  the  interest 
doe»  then  such  vendor  or  mortgagee  is 
entitled  to  the  actual  rental  value,  and 
rental  value  under  %  10  shall  be  re- 
coverable from  the  person  liable  to 
pay  the  same." 

As  a  general  rule  the  act  must  be 
specially  pleaded,  but  ander  some  of 


its  sections,  since  a  party's  rights  are 
wholly  extinguished,  different  consid- 
erations apply.  In  Great  West  Life 
Assnr.  Go.  v.  Howden  (1917)  —  Mani- 
toba, — ,  -[1917]  1  West.  Week.  Rep. 
1531,  35  D.  L.  R.  617,  the  court  said: 
"The  question  as  to  whether  the  Mora- 
torium Act  is  applicable  to  litigants 
who  have  not  pleaded  it  does  not  ap- 
pear to  have  been  made  the  subject 
of  any  reported  judgment  in  our 
courts.  It  is  an  important  and  in- 
tricate question;  important  because 
it  applies  to  so  many  cases  in  practice, 
and  intricate  because  some  of  the  pro- 
visions of  the  act  expressly  alter  the 
existing  law,  while  others  merely  pro- 
vide a  ground  of  defense  if  a  party 
chooses  to  rely  upon  them.  Take,  for 
instance,  §  8  of  the  original  act  passed 
on  S^itember  18,  1914  (redacted  by 
§  4  of  the  act  passed  on  April  1, 1915) ; 
— the  period  to  be  allowed  for  redemp- 
tion, whether  by  the  court  or  by  the 
master  on  a  reference,  is  fixed  at  one 
year,  whereas  formerly  this  period 
■  was  usually  fixed  at  three  months. 
Then  again,  uader  §  4  of  the  earlier 
act  (re-enacted  by  the  Act  of  1915 
with  a  variation),  'proceedings  are 
hereby  stayed  for  a  period  of  six 
months.'  These  provisions,  and  per- 
haps otiier  ones,  must  be  applied 
whether  a  party  pleads  them  or  not. 
On  the  other  hand,  §  2  of  the  earlier 
act  (amnliiied  by  §  3  of  the  later  act) 
provides  that  no  proceedings  (or  ac- 
tion) shall  be  taken  until  after  some 
interest  or  taxes  or  premium  of  fire 
insurance,  etc.,  is  unpaid  and  in  ar- 
rears for  one  year.  This  section,  and 
there  are  others  like  it,  is  expressed 
in  similar  phraseology  to  the  Statute 
of  Limitations ;  and  it  is  trite  law  that 
as  a  general  rule,  this  latter  statute 
must  be  pleaded  in  order  to  secure  its 
benefit.  It  is  true  that  §  2  of  our  ear- 
lier act  (§  3  of  the  later  one)  contains 
a  further  absolute  provision  that  *any 
sale  made  or  purporting  to  be  made  in 
contravention  of  this  section  shall  be 
absolutely  nnll  and  void.'  But  this 
does  not  necessarily  interfere  with  a 
party's  right  to  bring  an  action  and 
recover  judgment,  and  register  it. 
The  ground  upon  which  parties  are 
not  allowed  the  benefit  of  the  Stat- 
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ote  of  LimitatioBS,  ^unless  it  has  been 
pleaded,  is  baaed  apon  the  maxim, 
'quilibet  potest  renunciare  juri  pro  se 
inb^ucto.'  By  not  setting:  up  the 
statute  in  their  defense,  they  waive 
the  benefit  of  it.  But  when  a  party's 
risrhts  are  wholly  extinguished  under 
the  provisions  of  a  statute,  different 
considerations  apply." 

In  Colonial  invest.  &  ^lOan  Go.  v* 
Richardson  &  McHeans  (1918)  — 
Manitoba,  — .  [1918]  2  West.  Week. 
Bep.  389,  it  appeared  that  the  plaintiff 
obtained  an  order  nisi  for  foreclosure 
on  certain  lands.  Possession  of  the 
mortgaged  property  was  hot  claimed. 
After  the  date  of  the  nisi  oi^er  the 
defendant  enlisted  in  the  armed 
forces,  and  on  that  account  the  final 
order  could  not  be  obtained.  Later, 
the  plaintiff  brought  an  action  for 
possession.  It  was  held  that  the  plain- 
tiff was  entitled  to  a  judgment  for  the 
possession  of  the  premises  and  for  the 
rent  in  arrears. 

d.  Ontario, 

The  Ontario  Mortgagors  and  Pur- 
chasers Relief  Act  (Acts  1916,  5  Geo. 
V.  chap.  22),  as  its  name  implies,  was 
designed  to  protect  mortgagors  and 
purchasers  from .  financial  ruin,  by 
staying  Mtions  for  the  recovery  of 
aooney  secured  by  a  mortgage,  during 
the  period  of  financial  distress  caused 
by  the  World  War.  Section  2  (1) 
provided  that:  "No  person  shall :  (a) 
take  or  continue  proceedings  by  way 
of  foreclosure  or  sale  or  otherwise,  or 
proceed  to  execution  on  or  otherwise 
to  the  enforcement  of,  any  judgment 
or  order  of  any  court,  whether  entered 
or  noade  before  or  after  the  passing  of 
this  act,  for  the  recovery  of  principal 
money  secured  by  any  mortgage  of 
land  or  any  interest  therein  made  or 
executed  prior  to  the  4th  day  of  Au- 
gust, 1914;  .  .  .  except  by  leave  of 
a  judge  granted  upon  application  as 
hereinafter  provided." 

Where  property  mortgaged  prior  to 
1914  was  sold,  subject  to  the  mort- 
gage, and  the  purchaser  in  1916  exe- 
cuted another  mortgage  to  the  as- 
signee of  the  original  mortgage  for 
substantially  the  same  sum,  it  was 
held  in  Appelbe  v.  Windsor  Secur.  Co. 
(1917)  18  Ont.  Week.  N.  189,  that  the 


Mortgagors  and  Purchasers  Relief  Act 
of  1915  applied,  since  the  mortgage 
was  substantially  an  extension  or  re- 
newal of  the  pre-existing  mortgage, 
and,  being  made  for  a  term  of  less 
than  three  years,  and  at  a  higher  rate 
of  interest  than  that  provided  for  by 
the  original  mortgage,  it  was  not  cov- 
ered by  the  exception  in  the  act  to  the 
effect  that  the  act  should  not  apply  to 
any  extension  or  renewal  made  after 
August  4th,  1914,  of  a  mortgage  made 
prior  to  that  date,  where  the  extension 
or  renewal  was  for  not  less  than  three 
years  and  the  rate  of  interest  not  in- 
creased. On  appeal,  however  (1917)  • 
13  Ont.  Week.  N.  239,  the  judgment 
was  reversed  on  the  ground  that  the 
later  mortgage  was  not  a  renewal,  and . 
that  the  act  above  referred  to,  by  ex- 
press provision,  applied  only  to  mort- 
gages executed  prior  to  August  4th, 
1914. 

In  Re  Wade  (1917)  11  Ont.  Week.  N. 
418,  a  motion  was  made  under  the  act 
by  an  assignee  of  the  mortgage,  for  a 
continuance  of  foreclosure  proceed- 
ings, alleging  that  if  the  mortgagor 
could  not  pay  the  debt  and  desired 
more  time,  he  should  pay  a  higher 
rate,  since  the  current  rate  was  higher 
than  that  stipulated  In  the  mortgage. 
The  court  ordered  that,  on  the  making 
of  an  agreement  by  the  mortgagor  for 
renewal  of  tho  mortgage  at  6i  per 
cent  for  three  years,  no  proceedings 
should  be  begun  on  the  mortgage,  un< 
less  there  should  thereafter  be  de- 
fault. 

In  the  case  of  Re  Shepard  (191S)  42 
Ont.  L.  Rep.  184,  the  company  made  a 
motion  for  an  order  allowing  the  com- 
mencement of  an  action  against  the 
mortgagors.  It  appearef|  that  the 
mortgage  had  been  assigned  by  way 
of  a  derivative  mortgage.  It  was  con- 
tended that  a  derivative  mortgage  is 
a  mortgage  of  personal  property,  and 
hence  without  the  statute.  The  court 
said:  "No  doubt,  a  mortgage  is  per- 
sonal property;  it  is  a  security  for 
money,  and  will  so  descend ;  but  tills 
does  not  appear  to  me  to  be  the  real 
question.  What  must  be  ascertained 
is  the  intention  of  the  .  statute.  It  re- 
lates to  the  recovery  of  money  se- 
cured by  mortgage'  (§  2  (1)  (a)),  and 
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prohibits  action,  in  certain  circum- 
stances,  to  recover  money  'secured  by 
any  mortffage  of  land,  or  any  interest 
therein/  Ibid.  A  mortgasee  has  an 
'interest  in  land,'  and  the  loan  upon 
the  derivative  mortgage  is  money  se- 
cured by  a  mortgage  of  this  interest, 
and  so  the  statute  prevents  action  to 
recover  it.  not  only  as  against  the 
land,  but  by  any  collateral  remedy. 
The  statute  is  one  calling  for  a  liberal 
interpretation;  and  the  case  of  a  de- 
rivative mortgage  falls  within  its  pro- 
visions without  doing  any  violence  to 
them.  ...  On  the  merits,  the  ap- 
plication should  be  granted  and  pro- 
ceedings stayed;  the  interest  of  the 
original  mortgagees  is  too  great  to  be 
sacrificed,  and  their  bona  fides  is  mani- 
fest from  the  interest  they  are  paying. 
No  doubt  in  many  inatances,  as  here, 
the  mortgagee  is  inconvenienced  by 
the  delay ;  but  the  intention  of  the  act 
is  to  permit  delay;  and,  as  I  under- 
stand it,  my  duty  is  to  see  that  the  de- 
lay is  granted  so  long  as  the  ultimate 
recovery  of  the  money  is  not  jeopard- 
ized, and  reasonable  compensation 
by  way  of  interest  is  paid.*' 

Section  4  (8)  of  the  act  provided  as 
follows:  **Where  default  is  made  in 
payment  of  interest,  rent,  taxes,  in- 
suranctt  or  other  disbursements  which 
the  mortgagor  or  purchaser  has  cove- 
nanted or  undertaken  to  pay.  the  mort- 
gagee or  vendor,  his  assignee,  or  per- 
sonal representatives  shall  have  the 
same  remedies,  and  may  exercise  them 
to  the  same  extent,  and  the  conse* 
qaencea  of  such  default  shall  in  all 
respects  be  the  same  as  if  this  act  had 
not  been  passed,  but  where  such  in- 
terest, rent,  taxes  or  other  disburse- 
ments are  paid  into  court  or  tendered 
to  the  mortgagee,  vendor,  assignee  or 
personal  representatives  he  shall  not 
continue  any  proceedings  already 
commenced  by  him  without  the  order 
required  by  §  2  or  by  as  the  case 
may  be." 

The  case  of  George  v.  Lang  (1916) 
36  Ont  L.  Rep.  180,  30  D.  L.  R.  602. 
arose  under  that  section.  In  that  case 
it  was  contended  that,  as  the  act  made 
an  exemption  in  favor  of  interest  in 
arrears,  the  mortgagee  could  proceed 
with  an  action  for  foreclosure  and 


sale,  without  the  leave  by  the  court 
required  under  §  '2(l)(a),  set  out 
supra.  It  was  further  claimed  that  the 
mortgagee  might  proceed  where  the 
interest  was  in  arrears  for  one  day, 
and  particularly  where  interest  was 
made  payable  de  die  in  diem.  The 
lower  court  dismissed  the  action.  On 
appeal  the  court  said:  "I  think  the 
judge  below  was  quite  right  in  dis- 
missing this  action.  It  seems  to  me 
to  be  brouji^t  in  the  teeth  of  the  Mort- 
gagors and  Purchasers  Relief  Act 
1915.  The  act  left  it  open  to  mort^ 
gagees  to  enforce  payment  of  the  in- 
cidentals of  a  mortgage, — the  interest, 
taxes,  and  so  forth ;  but  not  to  enforce 
by  action  payment  of  the  principal 
without  the  leave  of  a  judge.  'Inter- 
est' means  the  interest  which  the  mort- 
gagor has  covenanted  to  pay.  If  he 
pay  that,  he  is  not  to  be  prosecuted  in 
any  action  upon  the  mortgage  for  prin- 
cipal money,  without  the  leave  men- 
tioned. It  is  against  the  spirit  as  well 
as  the  letter  of  the  act  to  commence 
an  action  of  this  kind  without  such 
leave.  The  act  takes  away  the  right 
of  action  for  principal  money  due  on 
the  mortgage,  then  makes  an  excep- 
tion of  the  interest,  etc.  The  onus  is 
upon  the  plaintiff  of  showing  that  his 
claim  comes  within  the  exception.  In 
my  judgment,  the  exception  applies 
only  to  interest  contracted,  in  the  or- 
dinary manner,  to  be  paid.  I  do  not 
think  It  applies  to  interest  such  as  Mr. 
Arnoldi  contends  is  payable  de  die  in 
diem  under  the  clause  of  the  mortgage 
relied  upon  by  him.  Nor  do  I  think 
that  the  case  comes  within  the  pro- 
visions of  that  clause.  There  are  the 
usual  clauses  in  the  mortgage,  dealing 
with  payment  of  principal  and  inter- 
est, one  of  which  provides  that,  in  de- 
fault of  the  payment  of  interest,  the 
principal  secured  shall  become  pay- 
able, I  decline  to  give  to  the  obscure 
words  of  this  clause  an  effect  differing 
from  the  plain  effect  of  the  words  of 
the  mortgage  dealing  directly  and 
solely  with  such  payments.  They  may 
very  well  be  applicable  only  to  the 
default  dealt  with  in  it,"  In  a  con- 
curring opinion,  Hasten,  said:  "I 
agree,  and  will  add  only  one  word.  If 
the  contention  of  Mr.  Amoldl  on  be- 
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half  of  the  plaintiff  were  maintained, 
it  would  practically  nullify  the  effect 
of  the  statute  whenever  the  mortgage 
contained  a  covenant  to  pay  interest 
on  overdue  principal.  Most  well- 
drawn  mortgages  contain  such  a  cove- 
nant* and  this  custtnnarsr  form  was 
well  known  to  exist  when  the  statute 
ma  passed.  The  statute  ought  not  to 
be  construed  in  such  a  way  as  to  nulli- 
fy its  effect.  If  the  construction  con- 
tended for  was  maintained,  the  result 
would  be  that,  whenever  principal 
falls  due  (for  which  no  action  can  be 
institntod  without  leave),  the  mort- 
gagee only  has  to  wait  until  the  close 
of  the  next  day,  when  one  day's  inter- 
est would  fall  due  and  be  payable  un- 
der the  covenant,  and  he  could  launch 
his  action  without  leave,  because  that 
interest  was  due  under  a  covenant. 
For  this  reason,  my  opinion  ia  that  the 
statute  is  to  be  constmed  as  relating 
only  to  the  regular  gales  of  interest 
falling  due  at  the  periods  mentioned  in 
ihe  mortgage." 

In  Young  v.  Harty  (1917)  12  Ont. 
Week.  N.  17,  where  an  extension 
agreement  was  made  when  the  prin- 
cipal and  interest  on  a  mortgage  be- 
came doe,  providing  for  payment  of 
the  aggregate  sum  of  the  principal 
and  interest  in  two  years,  with  semi- 
annual interest  on  such  sum,  it  was 
held  that  when  the  extension  period 
expired  the  rights  under  the  original 
mortgage  revived  and  the  interest 
again  became  due,  for  nonpayment  of 
which,  as  well  as  for  nonpayment  of 
taxes,  the  mortgi^ee  could  sue  with- 
out leave  under  the  act,  although 
semiannual  interest  was  not  in  de- 
fault under  the  extension  agreement. 

J.  Moratofif  |MV0|«nmNmi. 

On  September  80,  1914,  there  was 
issued  a  proclamation  by  the  lientmant 
governor  of  the  province  of  Saskatche- 
wan, "protecting  the  property  and  in- 
terest of  persons  who  volunteered  for 
service  in  the  forces  raised  by  the 
Dominion  of  Canada,  or  who  were  re- 
servists belonging  to  the  armies  of  the 
Allies  of  Great  Britain  in  the  present 
war.**  That  proclamation  rendered 
nugatory  "anything  which  tiie  regis- 


trar may  have  done  prior  to  the  issue 
of  the  proclamation,  which  may  have 
been  contradictory  to  the  terms  of  the 
proclamation."  Re  Moratorium  Proc- 
lamation (1914)  7  West.  Week.  Rep. 
796,  wherein  it  was  held  that  the  proc- 
lamation did  not  forbid  the  registra- 
tion of  a  transfer  of  land  subsequent 
to  its  issuance. 

9.  Volunteers  and  RemervMa  BtUef  Act. 
(a)  Prrnons  exempted. 

Section  2  of  the  Saskatchewan  Vol- 
unteers and  Reservists  Relief  Act  of 
1916  provided  as  follows:  "This  act 
is  passed  only  for  the  protection  of 
the  property  and  interests  held  bona 
fide  in  their  own  right  by  persons  who 
have  joined  or  who  may  at  any  time 
hereafter  join  as  volunteers  the  forces 
raised  by  the  government  of  Canada 
on  account  of  the  war  now  existing, 
or  who  have  left  or  who  may  at  any 
time  hereafter  leave  Canada  to  join 
the  British,  French,  Belgian,  Russian, 
Italian  or  Servian  Armies  or  the  army 
of  any  other  power  which  may  here- 
after become  an  ally  of  Great  Britain 
for  the  purposes  of  this  war,  either  as 
volunteers  or  reservists,  and  its  pro- 
visions shall  apply  to  such  persons  ex- 
clusively; and  whenever  land  or  Other 
property  is  referred  to  herein,  the 
same  shall  mean  only  the  land  or 
property  of  such  a  volunteer  or  re- 
servist, or  in  which  such  a  volunteer 
or  reservist  is  interested  bona  fide  and 
in  his  own  right  as  purchaser,  mort- 
gagor or  encumbrancer,  caveator,  as 
the  case  may  be.*' 

The  protection  accorded  a  volunteer 
under  the  act  does  not  cease  with  his 
deatii,  but  extends  to  protect  the  in- 
terest of  his  heirs  during  the  entire 
exemption  period.  Be  Land  Titles  Act 
(1917)  Saak.  — ,  [1917]  2  West. 
Week.  Rep.  1089,  wherein  the  master 
of  titles  said:  "The  protection  con- 
tinued until  the  end  of  the  war,  and 
the  further  period  provided  for  in  the 
act,  which  has  by  amendment  been 
since  extended  from  six  months  to  one 
year  after  the  conclusion  of  the  war, 
and  I  pointed  out  that,  in  my  (q>inion, 
the  preamble  of  the  act  shows  that  the 
protection  given  was  to  the  property 
and  interests  of  the  volunteer,  and 
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that  there  was  no  indication  in  the  act 
that  this  protection  ceased  with  the 
death  of  the  volunteer  and  reservist, 
but  that  the  wording  of  the  act 
throughout  indicated  clearly  to  me  the 
intent  of  the  legislature  to  protect  the 
property  and  interests  of  a  volunteer 
during  the  continuance  ot  the  war, 
and  for  six  months  (now  one  year) 
thereafter.  I  have  seen  no  reason  to 
change  my  opinion,  and  would  point 
out  that,  in  a  case  of  mortgaged  lands, 
§  7  of  this  act  allows  the  mortgagee 
to  enter  into  possession  for  his  own 
protection  during  the  continuance  of 
the  war,  and  until  sale  or  foreclosure 
may  be  decreed.  Moreover,  by  §  16  of 
this  act,  power  is  given  to  a  judge  of 
the  supreme  court  to  dispense  with  the 
restrictions,  prohibitions,  and  condi- 
tions contained  in  the  act,  and  to  per- 
mit any  act  to  be  done  or  proceeding 
to  be  taken  as  if  this  act  had  not  been 
passed;  all  of  which  indicates  to  me 
that  there  was  ample  protection  given 
by  the  legislature  to  mortgagees  with- 
out the  necessil^r  of  ray  reading  into 
the  act  something  which  is  certainly 
not  at  present  in  it." 

In  a  subsequent  case,  McGausland  v. 
Griffiths  (1917)  —  Sask.  — ,  [1917]  3 
West.  Week.  Rep.  52,  Lament,  J.,  said: 
"In  my  opinion,  the  act  for  the  Relief 
of  Volunteers  and  Reservists  affords 
no  defense  to  the  action,  as  the  land 
in  question  is  no  longer  the  land  of 
the  volunteer,  nor  has  he  any  interest 
therein,  and  the  act  does  not  protect 
the  land  in  the  hands  of  his  personal 
representatives."  The  reasoning  of 
Justice  Lament  is  shown  in  a  dissent- 
ing opinion  in  Colonial  Invest.  &  Loan 
Co.  V.  Smythe,  inffa,  dealing  with  the 
eifect  of  a  discharge. 

Shortly  afterwards,  the  same  ques- 
tion was  presented  in  the  case  of  Re 
Canada  Life  Aasur.  Co.  (1917)  — 
Sask.  — ,  [1917]  3  West  Week.  Rep. 
349.  Referring  to  the  decision  in  Mc 
Caualand  v.  GriflSths,  supra,  the  mas- 
ter  of  titles  said:  "Before  this  deci- 
sion ...  I  had  held  otherwise  on 
two  separate  applications  coming  be- 
fore me,  and  I  have  seen  no  reason  to 
change  my  view  on  the  meaning  of 
this  Act  for  the  Relief  of  Volunteers 
and  Reaerviata.   The  question  before 


me  is,  however,  only  indirectly  affect- 
ed by  the  decision  above  referred  to, 

for,  outside  of  the  help  which  one  may 
get  from  the  general  policy  of  the  act 
as  expressed  in  its  preamble  and  in 
its  sections,  very  little  aid  can  be  ob- 
tained for  the.  interpretation  of  %  15 
by  reference  to  the  other  sections  of 
the  act"  The  Re  Canada  Life  Asaur. 
Co.  Case,  supra,  involved  the  construc- 
tion of  §  16  of  the  act.  That  section 
provided :  "The  protection  hereby 
granted  to  the  property  and  interests 
of  volunteers  and  reservists  is  extend- 
ed to  the  property  and  interests  of 
their  wives  and  mothers,  if  widoWSr 
uid,  unless  the  context  otherwise  re- 
quires, the  expressions  'volunteer'  and 
'reservisf  in  this  act  include  persons 
belonging  to  the  above  classes."  It 
was  admitted  that  the  defendant  was 
the  wife  of  a  volunteer  within  the  act, 
but  it  was  contended  that  he  had  since 
been  killed.  It  was  further  admitted 
that  if  the  defendant  yrM  atill  a 
"wife"  within  §  16,  the  proceeding 
was  barred.  The  question  presented 
for  adjudication  was  whether  the  pro- 
tection given  to  the  wife  of  a  volun- 
teer remains  with  her  during  the  pe- 
riod covered  by  the  act,  or  Is  it  taken 
from  her  on  the  death  of  her  soldier 
husband?  The  master  of  titles  said: 
"This  §  16  originally  protected  the 
wives  of  volunteers,  but  last  session 
this  section  was  amended  to  include 
their  widowed  mothers.  No  proof  has 
been  submitted  to  the  registrar  or  to 
me  of  the  death  of  the  volunteer,  and 
counsel  for  the  petitioner  admits  that 
this  would  require  to  be  submitted  to 
the  registrar  before  he  could  approve 
of  the  sale  and  foreclosure  proceed- 
ings. ...  It  seems  to  me  that  the 
intent  of  the  legislature  was  that  the 
protection  given  to  the  wives  of  vol- 
unteers (Old  reservists  was  intended 
to  continue  during  the  period  provided 
by  the  act,  irrespective  of  whether 
their  husbands  lived  or  died.  In  fact, 
one  can  hardly  conceive  that  the 
'legislature  intended  that  a  protection 
given  to  the  wife  of  a  volunteer  should 
be  removed  because  that  wife  had  be- 
come a  widow,  for  it  would  seem  that 
tiie  widow  of  a  volunteer  requires  the 
protection  even  more  than  she  did 
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iAbb  her  ToIuAteer  huBbaad  was  alive, 
mi  am  can  scarcely  conceive  that  the 
legislature  imtended  that  the  reward 
to  be  pud  to  a  voluateer  for  his 

ssiHnfte  sacrifice  was  the  ronovai 
if  the  protection  iriven  to  his  wif^ 
simply  because  she  now  blecomes  his 
widow.  It  is  contended  by  counsel 
for  the  petitioner  that  to  read  §  16, 
cluqi.  7,  of  the  Acta  of  1916,  so  as  to 
extend  the  protection  to  the  widows 
of  volnateers,  is  to  legislate  some- 
thing into  that  section  which  is  not 
already  there;  I  do  not  agree  with 
this  view.  In  my  opinion,  the  inten- 
tiw  «f  the  section  is  to  extend  the 
detection  to  the  person  who  is  bis 
wife  at  the  time  of  the  volunteer  ioin- 
iag  the  forces  of  Canada  for  overaeaB 
unless  she  has,  by  her  own  act, 
changed  that  status  by  remarriage, 
when,  by  becoming  the  wife  of  some 
other  person,  she  could  no  longer  be 
ttid  to  be  tile  wife  of  a  volunteer. 
Fw  while  it  is  ciuite  true  that,  in  the 
Brdinaty  usage  of  tiie  terms,  'wife* 
tad  Vidow'  are  not  interchangeable, 
yet  the  intention  of  the  legislature 
Mons  to  have  been  to  extend  this  pro- 
tection to  the  wife,  regardless  of  her 
labsequent  status  caused  by  the  vol- 
anteer's  death." 

The  protection  of  the  act  extends  to 
a  volunteer  who  has  since  been  dis- 
charged. Colonial  Invest.  &  Loan  Co. 
T.  Smyth  (1918)  11  Sask.  L.  R.  186, 
40  D.  L.  R.  586,  wherein  the  court  said : 
"At  the  time  the  action  was  brought 
the  defendant  had  ceased  to  be  a  vol- 
unteer. Does  the  act,  therefore,  ap- 
ply to  him?  I  think  both  the  preamble 
ind  §  2  show  that  it  does.  The  act  is 
for  the  protection  of  the  property  of 
persona  who  join  the  forces  as  volun- 
teers; the  defendant  did  that  Sec- 
tion 3  refers  to  him  as  a  'volunteer.' 
That,  I  think,  must  be  given  the  inters 
fetation  contained  in  the  preamble 
ud  i  2:  'A  person  who  has  joined 
the  forces  as  a  volunteer.'  Having 
QBce  joined  these  forces,  he  became 
A  volunteer  and  was  entitled  to  the 
protection  of  the  acl^  and  that  protec- 
tion was  to  continue  during  the  pres- 
«nt  war  and  until  the  expiration  of  six 
months  after  the  conclusion  thereof. 
This  tine  has  not  yet  arrived."  In  a  dis- 


senting oi4ni<m.  Lament,  J.  A.,  after 
quc^ng  g  3».  snpra,  said:  "In  my  opin- 
ion, the  eliuise,  'any  mortgage  made 
by  a  votnnteer,*  is  capable  of  two  in- 
terpretations. One  is  that  it  meazLs  a 
mortgage  made  by  one  who  was  a  vol- 
unteer at  the  time  the  mortgage  was 
made;  the  other  is  that  it  means  a 
mortage  made  by  one  who  is  a  volun- 
teer at  the  time  the  action  is  begun. 
The  latter,  in  my  opinion,  ia  the  true 
meaning.  The  section  affords  nrotec- 
tion  to  actual  volunteers,  and  this  is 
in  no  way  affected  by  §  2  or  the  pre- 
amble to  the  act.  It  is  a  matter  of  com- 
mon knowledge  that  hundreds  who  en- 
listed were  rejected  after  a  few  weeks* 
service,  on  the  ground  that  th^  were 
physically  unfit,  and  were  discharged. 
If  the.contwtion  on  behalf  of  the  de- 
fendant prevailed,  all  such  would  be 
exempt  from  paying  theiir  honest  debts 
until  after  (be  close  of  the  war.  I 
cannot  think  that  'such  ever  was  the 
intention  of  the  legislature.  Since 
this  action  was  begun,  the  legislature 
has  made  legislative  provision  for 
such  cases." 

In  Quebec  Bank  v.  Milding  (1917) 
10  Sask.  L.  R.  227,  33  D.  L.  R.  694.  it 
appeared  that  a  mortgage  was  made 
by  the  defendant  as  the  personal  rep- 
resentative of  a  solvent  estate.  The 
evidence  showed  that  the  representa-  i 
tive  was  one  of  the  next  of  kin  of  the 
decessed,  and  entitled  to  a  share  of 
the  estate.  It  was  held  that  the  per- 
sonal representative  was  a  person  in- 
terested in  his  own  right  under  the 
act.  The  court  said:  "If  §8  of  the  . 
act  were  standing  alone,  it  seems  to 
me  that  there  could  be  no  doubt  that 
the  plaintiff  would  be  prevented  from 
proceeding  with  the  sale,  because  the 
mortgage  in  question  was  made  by  a 
volunteer.  In  another  matter  which 
came  before  me,  I  expressed  the  opin- 
ion that  I  8  must  be  considered  in  con- 
junction with  §  2  above.  I  ain,  how- 
ever, of  the  opinion  that  §  2  does  not, 
in  this  case,  prevent  the  act  from  ap- 
plying, because  I  am  of  the  opinion 
that  the  volunteer  is  interested  bona 
fide  in  his  own  right  in  the  land  cov- 
ered by  the  mortgage.  I  take  the 
words  *in  his  own  right*  to  be  intended 
to  distinguish  land  so  held  firom  land 
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which  is  held  by  him  solely  as  trustee 
for  ^ome  person  else,  and  in  which 
latter  case  he  has  no  personal  inter- 
est" 

■  But  the  fact  that  a  codefendant  is 
a  volunteer  is  no  defense  to  an  action 
against  one  who  is  not  a  volunteer. 
Northern  Trusts  Go.  v.  Peart  (1917) 
10  Sask.  L.  R.  89,  wherein  the  court 
said:  "Notwithstanding  the  very  wide 
provisions  of  §  3  of  the  act,  I  am  of 
the  opinion  that  those  provisions  are 
subject  to  the  provisions  of  §  2  of  the 
act,  and  that,  as  far  as  this  action  is 
concerned,  S  8  cannot  protect  the  two 
defendants  who  have  been  served,  be- 
cause the  action  does  not  affect  the  in- 
terest of  the  volunteer  in  the  land  cov- 
ered by  the  mortgage.  The  mere  fact 
that  these  defendants  would  have  a 
right  to  apply  to  have  the  volunteer 
joined  as  a  defendant  cannot  affect 
the  consideration  of  this  application, 
because,  if  such  an  application  were 
made,  I  apprehend  it  could  be  success- 
fully opposed  by  the  volunteer,  on  the 
ground  that  the  act  prevents  his  being 
joined.  Neither  can  the  fact  that 
these  defendants  would  have  their 
right  of  proceeding  against  the  volun- 
teer pos^oned,  affect  the  question.  It 
might  be  a  hardship  on  these  defend- 
ants to  have  their  right  of  proceeding 
against  the  volunteer  pos^oned,  but 
if  can  be  conceived  that  many  hard- 
ships may  occur  as  the  result  of  the 
act.  The  act  was  passed  for  the  pro- 
tection only  of  liie.  volunteer,  and 
these  defendants  do  not,  in  my  opin- 
ion, come  within  that  protection." 

(b)  Bfftiet  of  uot. 

Section  3  of  the  act  provided  as  fol- 
lows: "Notwithstanding  any  provi- 
sion in  any  agreement  for  sale  of  land, 
or  in  ahy  bond,  mortgage  or  other  lien 
or  encumbrance  affecting  land,  made 
by  a  volunteer  or  reservist,  or  the  obli- 
gations of  which  have  been  assumed 
by  or  have  devolved  upon  a  volunteer 
or  reservist,  either  before  or  after  the 
date  when  this  act  comes  into  force, 
no  action  or  other  proceeding  judicial 
or  extrajudicial,  for  cancelation,  sale 
or  foreclosure  or  upon  a  personal 
coiwnant  contained  in  any  such  in- 
strument shall  be  had  or  taken  during 


the  continuance  of  the  present  war 
or  until  the  expiration  of  six  months 
after  the  conclusion  thereof." 

It  has  been  held  that  this  section 
prohibited  the  issuance  of  a  writ  of 
summons  against  a  volunteer.  Alton 
V.  Skelton  (1917)  10  Sask.  L.  R.  67, 
wherein  the  court  said:  "According 
to  the  wording  of  said  §  3,  ...  I 
am  of  opinion  that  said  section  pro- 
hibits the  issue  of  a  writ  of  summons 
against  a  volunteer  under  the  circum- 
stances of  this  case,  as  he  was,  at  the 
time  the  writ  issued,  registered  owner 
of  part  of  the  land  sought  to  foe  fore- 
closed or  sold,  and  it  must  be  pre- 
sumed he  was  a  bona  fide  holder  in  his 
own  right,  as  the  law  will  not  presume 
fraud." 

The  act  (§§  8  and  16)  empowers  the 
court  to  permit  a  case  to  proceed  in 
certain  instances.  Nevertheless,  leave 
to  issue  a  writ  against  a  volunteer 
within  the  meaning  of  the  act  must  be 
obtained  prior  to  its  issue.  Alton  t. 
Skelton,  supra.  In  that  case  the  court 
said:  "In  my  opinion  the  order  allow- 
ing the  proceedings  to  go  forward 
should  be  obtained  before  the  prohib- 
ited act  is  done.  I  think  such  is  the 
meaning  to  be  given  to  the  act.  The 
closing  paragraph  of  §  8  reads,  'The 
court  or  judge  .  .  .  may  allow  the 
proceedings  to  go  forward;'  and  §  16 
says  that  'a  judge  may  dispense  with 
the  restrictions,  and  may  permit  any 
act  to  be  done  or  proceeding  to  be 
taken  as  if  this  act  had  not  been 
passed.*  Then  §  14  expressly  says 
that  any  cancelation,  sale,  seizure,  or- 
der, or  other  proceeding,  had,  made,  or 
obtained  in  contravention  of  this  act, 
fidiall  be  absolutely  null  and  void,  etc. 
The  doing  of  the  prohibited  act  being 
made  absolutely  null  and  void,  I  think 
the  legislature  would  have  used  some 
other  language  in  §§  8  and  16  than 
that  above  referred  to,  if  the  intention 
was  that  the  order  could  be  obtained 
after  the  doing  of  such  prohibited  act. 
For  instance,  words  to  the  effect  that 
such  prohibited  acts  could  foe  validat- 
ed or  confirmed." 

But  an  order  under  §  16  to  suspend 
the  act  cannot  be  made  to  the  court 
of  appeal.  Colonial  Invest,  ft  Loan  Co. 
V.  Smyth  (1918)  11  Sask.  L.  R.  106, 
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2  West,  n'eek.  Rep.  482,  40  D.  L.  R. 
586. 

But  the  act  does  not  prohibit  the 
commencemeDt  of  an  action  for  the 
possession  of  land  as  to  which  a  pur- 
diaser  is  in  default.  Thus,  in  Riach 
V.  Elliott  (1916)  9  Sask.  Ju.  R.  408,  SI 
D.  L.  R.  ^1,  the  action  was  brought 
luder  an  aipreement  of  sale  for  the 
amoant  due  thweunder,  and,  in  de- 
fault of  payment,  for  cancelation  and 
possession.  After  service  of  process, 
the  defendant  enlisted  as  a  volunteer, 
whereupon  the  plaintiff  abandoned  all 
claims  except  to  possession.  The 
court  said:  "The  question  for  us  to 
dedde  is  whether,  where  an  agreement 
of  sale  is  in  default,  an  action  for  pos- 
session of  the  lands  in  question  is  pro- 
hibited hy  the  above  act.  Section  8  of 
said  act  provides  that  no  action  on  an 
acreemeat  of  sale  or  mortgage  shall 
be  commenced  against  any  volunteer 
during  the  continuance  of  the  war,  or 
fn*  six  months  thereafter,  for  cancel- 
ation, sale,  or  foreclosure,  or  upon  a 
personal  covenant  contained  in  any 
neh  instrument.  Section  4  provides 
that  in  case  any  such  action  or  other 
proceeding  for  foreclosure,  sale,  or 
jadgment  already  begun,  no  judgment 
shall  be  recovered,  and  no  order  for 
sale  or  foreclosure  shall  be  made.  The 
words,  *auch  an  action/  in  S  refer 
to  the  actions  mentioned  in  §  3,  i.  e., 
an  action  on  agreement  of  sale  or 
mortgage,  for  cancelation,  sale,  or 
foreclosure,  or  on  a  personal  cove-. 
Bsnt;  and  the  words,  'no  judgment 
shall  be  recovered,'  refer  to  a  judge- 
ment for  cancelation,  or  on  a  personal 
eovenant  in  such  an  action,  sale  or 
foreclosure  being  expressly  provided 
for.  Now,  in  an  action  on  a  mortgage, 
posiMsion  may  be  taken  by  virtue  of 


subsec.  2  of  §  93  of  the  Land  Titles 
Act,  where  there  la  a  covenant  to  that 
effect  in  the  mortgage.  This  proceed- 
ing, however,  is  not  to  be  considered 
an  action  on  a  personal  covenant,  as 
it  is  expressly  provided  by  §  7  of  the 
Volunteers  and  Reservists  Relief  Act 
that  tiie  taking  possession  of  lands 
mortgaged  and  encumbered,  and  re- 
ceiving the  rents  and  profits  thereof, 
shall  not  be  held  to  be  a  proceeding 
upon  a  personal  eovenant  within  the 
meaning  of  §  3.  Now,  if  there  is  a 
covenant  in  a  mortgage  under  which 
the  mortgagee  is  entitled  to  enter  into 
possession,  and  proceedings  under 
such  a  covenant  are  not  to  be  consid- 
ered a  proceeding  upon  a  personal 
covenant,  and  are,  therefore,  not  for- 
bidden by  that  act,  how  much  more 
should  the  plaintiffs  be  allowed  to 
take  such  proceedings  on  an  agree- 
ment of  sale,  not  upon  any  personal 
covenant  tiierein,  but  upon  the  ven- 
dor's common-law  right  to  enter  into 
possession  on  the  purchaser's  default? 
In  the  first  place,  I  am  of  tile  opinion 
that  in  this  action  the  claim  for  pos- 
session is  not  an  action  on  a  personal 
covenant,  and  ia  not,  therefore,  for--, 
bidden  by  the  act;  and  in  the  second 
place,  if  it  was  necessary  to  bring  an 
action  tm  a  covenant  for  posseesion, 
§  7  shows  that  it  was  not  the  intention 
of  the  legislature  to  forbid  such  ac- 
tion. As  the  defense  defendant  wishes' 
to  set  up  is  no  defense,  the  order  for 
possession  should  not  be  set  aside." 
.  So,  in  Rose  v.  Edmonds  [1919]  3' 
West  Week.  R^.  47,.  it  was  held  that,; 
where  a  vendor  sued  tox  one  half  of 
the  crop  under  .an  agreement  of  sale, 
the  action  was  not  a  proceeding  on.  a 
personal  covenant  in  contravention  of 
S  8  of  the  act.  A,  8.  H.  - 
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ROBERT  H.  MORSE  et  al.,  Trustees  under  the  Will  of  Benjamin  Adams, 

V. 

WILLIAM  J.  STOBER  et  al. 
KoMiuAMaetto  ^ipreme  Jvdioka  Oimrt— June  33,  1010* 
(238  Mass.  223,  123  N.  £.  780.) 

War  —  Soldiers*  Civil  Relief  Act  —  foreclosure  of  mortgage. 

1.  Foreclosure  of  a  mortgage  should  not  be  made  without  order  of 
court  since  the  passage  of  the  Soldiers'  and  Sailors'  Civil  Relief  Act  by 
Congress,  since  otherwise  the  mortgagee  cannot  be  sure  that  he  is  not 
acting  in  violation  of  the  statute,  because  some  interested  party  may  be 
in  the  military  service  of  the  United  States. 

[See  note  on  this  question  beginning  on  page  81.] 


Real  pn^terty  —  marketable  title  — 
what  is. 

2.  A  title  to  real  estate  may  be  good 
and  clear  and  sufficient  within  the 
meaning  of  a  contract  of  sale,  al- 
though there  may  be  a  possibility  of 
defect,  if  such  possibility  is  not  suffi- 
cient to  raise  a  reasonable  doubt. 

—  marketaUe  title  —  strict  foreclos- 
ure of  mratgage  — •  Soldier^  Civil 
Relief  Act. 

3.  That  a  mortgage  was  foreclosed 
without  the  court's  order  after  the 
passage  by  Ooagxess  of  the  Soldieis' 


and  Sailors*  Civil  Relief  Act  does  not 
prevent  the  title  being  good  and  clear 
if  it  is  shown  that  no  one  interested 
in  the  property  was  in  the  military 
service  of  the  United  States. 
'Drial  —  question  for  jury  —  person  In 
military  serrice. 

4.  Whether  or  not  any  person  inter- 
ested in  a  mortgage  foreclosed  after 
the  passage  by  Congress  of  the  Sol- 
diers* and  Sailors'  Civil  Relief  Act  was 
in  the  military  service  of  the  United 
States  is  a  question  of  fact  for  the 
jury. 


I  Rbbhsvation  by  the  Supreme  Jodieial  Court  for  Suffolk  Comity  for  ttie 
det^rmiBation  of  the  ftil  court,  of  questions  arising  in  a  suit  for  the  specific 
performance  of  an  agreement  to  buy  reid  estate.  Case  to  gtand  for  hear- 
ing. 

The  facts  are  stated  in  the  opinion  of  the  court 

Messrs.  Charles  S.  Rackemann  and    N.  E.  841;  Keown  v.  Keown,  230  Mass. 


J(An  N(Ale,  for  plaintiffs: 

Plaintiffs  did  not  do  anything  for- 
bidden by  the  Soldiers'  and  Sailora* 
Civil  Belief  Act,  or  omit  to  do  any- 
thing required  1^  the  act. 

Pennoyer  v.  Naff,  96  U.  S.  734,  24 
L.  ed.  566;  Freeman  v.  Alderson,  319 
U.  S.  185, 80  L.  ed.  372, 7  Sup.  Gt.  Rm. 
165;  Arndt  v.  Griggs,  134  U.  S.  316,  33 
L.  ed.  918, 10  Sup.  Ct  Rep.  667;  People 
■ex  rel.  Kern  v.  Chase,  166  111.  627,  36 
L.RJL  105.  46  N.  E.  464;  State  ex  rel. 
Honnett  v.  Guilbert,  66  Ohio  St.  675, 
38  L.RJL.  519,  60  Am.  St.  Rep.  756, 
47  N.  E.  651;  McKenna  v.  McArdle, 
191  Mass.  96,  77  N.  E.  782;  Lowrie  v. 
Castle,  198  ICass.  82,  83  N.  E.  1118; 
Tourtillotte  v.  Tourtillotte,  206  Mass. 
547,  91  N.  E.  909;  Curry  v.  Dorr,  210 
Mass.  430,  97  N.  E.  87;  Corbett  v.  Gal- 
lagher, 225  Mass.  480,  114  N.  E.  751; 
iChace  v.  Gardner,  228  Mass.  533,  117 


313.  119  N.  E.  785. 

Messrs.  John  D.  Gtmhara  and  George 
A.  Sawyer  for  respondents. 

Rngg,  Ch.  J.,  ddivered  the  ophiion 

of  the  court: 

This  is  a  suit  in  equity  praying 
for  the  specific  performance  of  an 
agreement  to  buy  real  estate.  The 
question  is  whether  the  plaintiffs 
are  able  to  convey  "a  good  and  clear 
title  thereto  free  from  all  encum- 
brances" except  certain  taxes  and 
party-wall  agreements.  The  perti- 
nent facts  are  that  the  plaintiffs,  be- 
ing the  holders  of  a  first  mortgage 
in  the  common  form,  containing  the 
statutory  conditions  and  the  statu- 
tory power  of  sale  created  by  Stat. 
1912,  chap.  602,  made  entry  in  due 
form  to  foreclose  the  mortgage  on 
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August  6,  1918,  certificate  whereof 
was  seasonably  recorded,  and  with- 
out order  of  court  sold  the  premises 
in  accordance  with  the  power  at  pub- 
lic auction  on  September  4,  1918,  all 
for  breach  of  the  condition  of  the 
mortgage,  and  became  themselves 
the  purchasers  at  the  foreclosure 
sale.  Deed  in  usual  form  was  exe- 
cuted and  recorded.  Contract  of  sale 
was  thereafter  made  between  the 
plaintiffs  and  the  defendants  Holds- 
worth  and  Farrington.  The  latter 
refuse  to  carry  out  the  contract  and 
accept  the  deed  on  the  ground  that 
the  foreclosure  was  not  made  in  pur- 
suance of  an  order  of  court,  as  pro- 
vided by  §  302  (3),  chap.  20,  of  Act 
of  Congress  approved  March  8, 1918 
(40  Stat,  at  L.  444,  Comp.  Stat.  § 
S0781ff,  Fed.  Stat.  Anno.  Supp.  1918, 
p.  818),  known  as  the  Soldiers*  and 
Sailors'  Civil  Relief  Act. 

Hie  affidavit  of  sale,  made  and 
filed  in  accordance  with  the  power 
of  sale,  set  forth  that  the  owner  of 
the  equity  of  redemption  was  not  in 
the  military  service  of  the  United 
States.  Three  persons,  being  all 
whose  names  appear  of  record  as 
having  had  an  interest  in  the  prem- 
ises in  question  since  August,  1916, 
a  date  antecedent  to  the  entry  of 
the  United  States  into  the  great 
War,  are  joined  as  defendants,  and' 
it  is  alleged  that  no  persons  other 
than  these  have  any  legal  or  equita- 
ble interest  in  the  premises.  The 
toll  has  been  taken  for  ccoifeMed 
against  one  of  these  three  defend- 
ants*  and  the  other  two  have  an- 
swered that  they  have  never  been  in 
the  military  service  of  the  United 
States  and  have  no  interest  in  the 
premises.  The  answer  of  the  de- 
fendants Holdsworth  and  Farrington 
admits  all  the  allegations  of  fact  in 
the  bill,  and  that,  according  to  their 
information  and  belief,  no  party  in- 
terested in  said  premises  was  in  the 
miHtary  service  of  the  United 
States,  as  defined  in  said  act  of  Con- 
£;re8s;  but  it  avers  that  because  the 
power  of  sale  to  foreclose  the  mort- 
gage was  not  exercised  under  and 
by  authority  of  a  court,  as  required 
hy  said  act  of  Congress,  the  plaintiff 
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cannot  give  a  good  and  sufficient  title 
to  the  premises,  and  that  therefore 
specific  performance  of  the  agree- 
ment ought  not  to  be  enforced. 

The  meaning  of  a  good  and  clear 
and  sufficient  title  is  settled  in  this 
commonwealth  by  repeated  deci- 
sions. It  was  said  by  Knowlton,  J., 
in  Conley  v.  Finn,  171  Mass.  70,  at 
72,  68  Am.  St.  Rep.  39^  60  N.  E. 
461,  summarizing  the  eflfect  of  nu- 
merous earlier  cases  there  collected : 
'*The  general  rule  is  that,  in  order 
to  maintain  a  suit  for  specific  per- 
formance against  a  purchaser  of 
real  estate,  the  plaintiff  must  show 
that  the  title  is  good  b^ond  a  rea- 
sonable doubt.  .  .  .  But  the  mere 

possibility    or    SUS-  property 

picion  of  a  defect  is  — m«rket«bif» 

not  enough  to  re- 
lieve  a  purchase  from  liability  un- 
der his  contract.  ...  In  First 
African  M.  E.  Soc.  v.  Brown,  147 
Mass.  296,  298,  17  N.  £.  549,  Mr. 
Justice  Devois  says  of  the  doubt 
which  will  relieve  a  purchaser  of 
real  estate  from  his  obligation  spe- 
cifically to  perform  his  contract, 
that  it  *must  be  reasonable,  and 
such  as  would  cause  a  prudent  man 
to  pause  and  hesitate  before  invest- 
ing his  money.  It  would  be  seldoni 
that  a  case  could  oocnr  where  some 
state  of  facts  might  not  be  imagined 
which,  if  it  existed,  would  defeat  a 
title.  When  questions  as  to  the  valid- 
ity of  a  title  are  settled  beyond  rea- 
sonable doubt,  although  there  may 
be  still  the  possibility  of  a  defect, 
such  mere  possibility  will  not  ex- 
empt one  from  his  liability  to  com- 
plete the  purchase  he  has  made. 
...  It  would  be  often  practically 
impossible  for  a  party  to  negative 
all  objections  which  might  be  imag- 
ined, and  which,  if  they  existed, 
ivould  defeat  his  title.'" 

In  Close  V.  Martin,  208  Mass.  237, ' 
at  239,  94  N.  E.  389,  it  Was  said  : 
"When  the  defendant  insisted  upon 
a  title  which  the  attorney  could  ab- 
solutely guarantee  never  would  cause 
him  trouble,  he  asked  for  a  better 
title  than  equity  requires  a  pur- 
chaser to  accept.  A  title  which  is 
good  b^ond  a  reasonable  doubt  is 
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a  title  which  equity  requires  a  pur- 
chaser to  take."  Foster,  H.  &  A.  Co, 
^  V.  Sayles,  218  llass.  ai9,  321,  100 
N.  E.  644. 

In  the  application  of  these  prin- 
ciples it  has  been  held  that  a  defect 
in  title  which  had  been  cured  by  dis- 
seisin nii£:ht  be  found  good  and  mar- 
ketable (Aroian  v.  Fairbanks,  216 
Mass.  215,  103  N.  E.  629),  and  that 
the  condition  of  a  bond,  secured  by 
mortgage,  although  undischarged  of 
record,  had  been  fully  performed 
(Shanahan  v.  Chandler,  218  Mass. 
441,  10^  N.  E.  1002).  A  title  not 
good  on  the  record  thus  may  be 
shown  by  oral  or  other  evidence  out- 
side the  record.to.be  marketable  be- 
yond any  reasonable  doubts  so  that 
specific  performance  of  a  contract 
for  conveyance  will  be  enforced  in 
equity.  The  contract  here  in  suit 
did  not  call  fqr  a  title  clear  and  per- 
fect on  the  record  of  the  registry  of 
deeds.  The  rights  of  the  parties  to 
the  suit  now  at  bar  must  be  deter- 
mined according  to  these  well-settled 
principles. 

The  act  of  Congress  does  not  re- 
quire in  terms  that  all  mortgages 
upon  real  estate  be  foreclosed  under 
order  of  court.  Grave  constitutional 
questions  might  lie  in  the  way  of 
an  act  of  such  sweep.  It  does  pro- 
vide-that "no  sale  under  a  power  of 
sale"  to  enforce  an  obligation  origi- 
nating prior  to  the  date  of  the  ap- 
proval of  that  act  of  Congress,  "and 
secured  by  mortgage  .  .  .  upon 
real  or  personal  property  owned  by 
a  person  in  military  service  [as  de- 
fined in  the  act]  at  the  commence- 
ment of  the  period  of  the  military 
service  and  still  so  owned  by  him," 
"shall  be  valid  if  made  during  the 
period  of  military  service  or  within 
three  months  thereafter,  unless  up- 
on an  order  of  sale  previously  grant- 
ed by  the  court,  and  a  return  there- 
to made  and  approved  by  the  court" 
Comp.  Stat.  §  30781if,  Fed.  Stat 
Anno.  2d  ed.  p.  817. 

It  was  held  in  Hoffman  v.  Charles- 
town  Five  Cents  Sav.  Bank,  231 
Mass.  324, 121  N.  E.  15,  decided  last 
November,  that  the  act  of  Congress 
appUea  to  equitable  as  well  aa  legal 


interests  constituting  property  in 
real  estate  and  owned  by  a  person 
in  military  service,  without  limita- 
tion as  to  use  or  amount,  whether 
known  to  the  mortgagee  or  not,  and 
whether  appearing  of  record  or  not. 
The  act  of  Congress  in  this  regard 
takes  no  account  of  our  statutes  as 
to  registration  of  deeds.  The  fore- 
closure of  a  mortgage  by  sale,  un- 
der a  power  of  sale  affecting  any 
such  property  right  of  a  person  in 
military  service,  is  forbidden  by  the 
act  unless  made  under  order  of  court, 
as  therein  provided.  It  further  was 
said  in  that  opinion;  "Clause  3  of 
§  302  was  enacted  to  secure  to  every 
person  in  the  military  service  of  the 
United  States  who  owns  property 
subject  to  a  mortgage  within  the 
act  the  relief  to  which  he  is  entitled 
under  the  act.  The  defendant  has 
urged  against  this  construction  of 
the  section  that  if  that  be  the  true 
construction  of  it  the  result  is  that 
until  the  termination  of  the  time 
specified  in  the  act  no  mortgage  can 
be  foreclosed  by  any  mortgagee  ex- 
cept under  an  order  of  court,  and  it 
cannot  be  that  that  was  the  inten- 
tion of  Congress.  We  are  of  opin-^ 
ion  that  this  is  the  result  of  the  true 
construction  of  the  act,  for  in  that 
way  alone  can  a  mortgagee  be  cer- 
tain that  the  foreclosure  of  his  mort- 
gage will  not  be  made  in  violation  of 
the  act.  We  are  of  opinion  that 
since  this  is  the  result  of  the  true 
construction  of  the  act,  this  must  be 
taken  to  have  been  the  intentioh  of 
Congress." 

This  construction  of  the  act  of 
Congress  (in  the  absence  of  a  con- 
ti-ary  decision  by  the  Supreme  Court 
of  the  United  States)  must  be  ac- 
cepted as  sound.  It 
does  not  mean,  how-  STiTKuir"* 
ever,  that  in  all  ^^^^1%'^'^^* 
cases  it  is  and  must 
be  impossible  to  satisfy  a  court  of 
equity  beyond  a  reasonable  doubt 
that  no  person  in  the  military  serv- 
ice of  the  United  States  had  any  in- 
terest in  the  property  subject  to  the 
mortgage  which  has  been  fore- 
closed. The  meaning  of  the  decision 
in  Hoffman  v.  Charlestown  Five 
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Cents  Sav.  Bank  is  that  the  safe 
course  for  the  mortgagee  is  to  fore- 
close his  mortgage  under  the  order 
of  a  court  of  equity.  It  is  only  by 
pursuing  that  course  that  he  gets  a 
record  title  not  open  to  successful 
ittack  under  the  said  act  of  Con* 
tsne&y  and  therefore  in  that  way 
aloDe  can  he  be  certain  that  the  f  ore- 
dosare  of  his  mortgage  will  not  be 
made  in  violation  of  that  act  of  Con- 
gress. But  it  is  not  a  proposition 
improTable  in  the  nature  of  things 
or  practically  impossible  to  show  be- 
yond doubt  in  a  court  of  equity  that 
,  ,  no  person  in  the 

jSk^Si^^u,  military  service  of 
MlS'Jir^t^  the  United  States 
-M«i«tf  Civil  had  an  interest  m 
K«u«fA«t.         ^jjg    premises  de- 

Rcribed  in  a  mortgage  foreclosed 
without  order  of  court. 

A  mortgagee  who  forecloses  his 
mortgage  under  the  power  of  sate 
therein  contained,  without  an  order 
cf  court,  during  the  time  specified  in 
said  chapter  20  of  the  act  of  Con- 
gress, known  as  the  Soldiers'  and 
Sailors'  Civil  Relief  Act,  assumes  a 
heavy  burden  of  proof  when  he  un- 
dertakes  to  enforce  specific  perform- 
ance of  his  agreement  to  convey  by 
good  title  the  land  so  foreclosed. 
Bat  it  is  not  a  burden  of  proof  in- 
capable of  being  sustained  as  mat^ 
ter  of  law.  Circumstances  attendant 
upon  the  history  of  a  particular  title 
and  its  record'owners  may  be  such 
as  to  exclude  every  rational  hypoth- 
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esis  compatible  with  the  notion 
that  a  person  in  the  military  serv- 
ice of  the  United  States  has  an  in- 
terest in  it  likely  to  be  affected  by 
the  foreclosure.  Evidence  may  make 
it  clear  beyond  a  reasonable  doubt 
that  no  such  person  has  any  inter- 
est in  specified  real  estate.  The  al- 
legations of  the  present  bill,  to  the 
effect  that  no  person  in  the  military 
service  of  the  United  States  has  an 
interest  in  the  premises,  in  the  na- 
ture of  things  are  or  may  be  suscep- 
tible of  legal  proof. 

The  question  whether,  in  truths 
a  person  in  the  military  service  of 
the  United  States 
had  any  interest  in  KJ*te5J^:"iS:« 
the  premises  which 
are  the  subject  of 
the  present  suit,  was  one  of  fact,  and 
not  of  law.  Shanahan  v.  Chandler, 
218  Mass.  441,  443,  444,  105  N.  E. 
1002.  Its  decision  depends  upon  the 
bearing  and  weighinig  of  evidence. 
No  evidence  has  been  presented.  The 
case  is  reserved  merely  upon  the  bill 
and  answer.  It  follows  that  the  case 
must  stand  for  hearing.  If  the 
plaintiffs  succeed  in  maintaining  the 
burden  of  proof  and  demonstrating 
to  the  satisfaction  of  the  court  that 
no  person  in  the  military  service  had 
any  interest  in  the  property,  accord- 
ing to  the  principles  heretofore 
stated,  then  they  will  be  entitled  to 
a  decree.  Otherwise,  the  bill  must 
be  dismissed. 

Case  to  stand  for  hearing. 


ANNOTATION. 


Vafidity  and  coutmclMm  of  SoMien'  and  SaSora'  CSvO  Rdief  Act 


This  note  is  confined  to  a  discussion 
of  the  Soldiers'  and  Sailors'  Civil  Re- 
lief Act  (Act  of  Congress  March  8, 
1918,  Comp.  Stat.  §  30781a,  Fed.  Stat. 
Anno.  Supp.  1918,  p.  810).  It  does  not 
include  the  English  or  Canadian  Mora- 
tGnom  Acts,  the  state  laws  in  aid  of 
soldiers  and  sailors,  or  the  joint  reso- 
lution of  Congress  of  May  31,  1918,  as 
to  rent  profiteering  in  the  District  of 
Colombia.  Neither  does  it  review  the 
uses  wherein  relief  by  way  of  eontin- 
BtBce  or  otherwise  has  been  granted 
9  A.L.R.— 6. 


in  the  absence  of  a  statute,  because  a 
par^  or  a  witness  was  absent  in  the 
militaxy  service,  of  the  United  States. 

The  Soldiers'  and  Sailors'  Civil  Re- 
lief Act  provides  in  brief  for  a  sus- 
pension of  civil  proceedings  against 
persons  in  the  military  service  of  the 
United  States,  or  against  their  de- 
pendents, during  the  continuance  of 
the  war  with  Germany.  The  language  . 
of  the  act  throughout  la  permissive,  ^| 
providing  that  the  court  "may"  stay 
proceedings  under  certain  conditions. 


Digitized  by 


82 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[9  KL^ 


The  effect  of  this  is  to  commit  the  al- 
lowance of  a  stay  to  the  discretion  oi 
the  court.  State  ex  rel.  Clark  v.  Klene 
C1919)  201  Mo.  App.  408,  212  S.  W. 
55;  Dietz  v.  Treupel  (1918)  184  App. 
Div.  448,  170  N.  Y.  Supp.  108;  Gilluly 
V.  Hawkins  (1919)  Wash.  — ,  182 
Pac.  938. 

The  act  is  an  exercise  of  the  war 
power  of  Congress,  and  as  such  it  Is 
valid  and  binding  on  the  courts  of 
every  state.  Hoffman  v.  Charlestown 
Five  Cents  Sav.  Bank  (1918)  231  Mass. 
324,  121  N.  E.  15,  wherein  the  court 
added:  For  tiiis  reason  it  governs 
the 'foreclosure  of  mortgages  on  real 
estate  within  the  territorial  limits  of 
the  commonwealth." 

And  in  Kuehn  v.  Neugebaaer  (1919) 
—  Tex.  Civ.  App.  — ,  216  S.  W.  259,  it 
was  held  that  Congress,  under  its  war 
and  military  powers,  was  invested 
with  full  power  to  pass  this  statute, 
at  least  so  far  as  it  related  to  mat- 
ters of  procedure  in  state  courts. 

In  Eonkel  v.  SUte  (1919)  168  Wis. 
336,  170  N.  W.  715,  it  was  said  that 
the  power  to  maintain  an  army  and 
navy  necessarily  implies  the  power  to 
prescribe  the  conditions  under  which 
persons  in  the  military  service  of  the 
United  States  shall  be  subject  to  the 
process  of  coarts,  whether  state  or 
Federal. 

Bring  an  exercise  of  a  paramount 
Federal  power,  the  act  abrogates  all 
state  laws  inconsistent  therewith. 
Konkel  v.  State  (Wis.)  supra.  In  that 
case  it  was  held  that  a  state  act  which 
provided  a  more  liberal  exemption 
from  civil  liabilify  than  that  granted 
by  the  Federal  act  was  abrogated,  the 
court  saying:  "It  is  argued  that,  be- 
cause chapter  409  grants  a  more  gen- 
erous immunity  or  greater  exemption 
than  that  granted  by  the  Soldiers'  and 
Sailors'  Civil  Relief  Act,  there  is  no 
conflict,  within  the  principles  laid 
down  in  Savage  v.  Jones  (1912)  225 
U.  S.  601,  56  L.  ed.  1182,  32  Sup.  Ct. 
Rep.  715,  and  in  McDermott  v.  Wis- 
consin (1913)  228  U.  S.  115,  57  L.  ed. 
754,  47  L.R.A.CN.S.)  984,  33  Sup.  Ct 
Rep.  431,Ann.  Cas.  1915A,  39.  Viewed 
from  the  standpoint  of  the  person  in 
the  military  service  of  the  United 
States,  there  may  be  some  force  to  this 


argument;  but  he  is  not  the  only  per- 
son concerned.  In  this  case  the  de- 
fendant soldier  is  the  father  of  a  child 
which  he  is  legally  and  morally  bound 
to  support.  The  United  States  pre- 
scribes the  conditions  under  which  the 
delinquent  father  may  be  proceeded 
against  Chapter  409  provides  that  he 
may  not  be  so  proceeded  aguteut 
Upon  what  theory  can  i^  be  said  that 
there  is  no  conflict  between  the  two 
acts?" 

Under  the  Soldiers'  and  Sailors*  Civ- 
il Relief  Act  §  206.  Comp.  Stat  § 
S078ie,  Fed.  Stat  Anno.  Supp.  1918,  p. 
816,  the  time  limited  by  a  state  statute 
for  payment  of  costs  of  an  appeal  and 
the  taking  out  of  a  mandate  does  no^ 
ran  against  one  during  the  period  of 
his  military  service.  Kuehn  v.  Neuge- 
bauer  (1919)  —  Tex.  Civ.  App.  — ,  216 
S.  W.  259. 

But  the  act  does  not  supersede  or 
suspend  a  state  statute  providing  that 
no  suit  or  action  shall  be  commenced 
or  maintained  to  foreclose  a  mortage 
during  the  period  of  actual  service  in 
the  Army  or  Navy  of  the  United 
States.  Fierrard  v.  Hoch  (1919)  — 
Or.  — ,  184  Pac.  494. 

The  provision  of  the  act  authorizing 
a  stay  of  proceedings  to  foreclose  a 
mortgage  against  a  person  in  the  mili- 
tary service  is  not  limited  to  eases 
where  the  person  in  the  military  serv- 
ice is  the  owner  of  record  of  the  prop- 
erty covered  by  the  mortgage,  is  not 
confined  to  property  used  by  a  soldier 
or  sailor  or  his  dependents  for  busi- 
ness or  residence  purposes,  and  is  not 
affected  by  the  fact  that  the  mort- 
gagee does  not  know  that  a  person  in 
the  military  service  has  an  interest 
therein.  Hoffman  v.  Charlestown  Five 
Cents  Sav.  Bank  (Mass.)  supra.  In 
that  case  it  appeared  that  the  prop- 
erty in  question  was  conveyed  by  a 
soldier  to  his  mother,  subject  to  an 
oral  agreement  to  reconvey  in  case  he 
returned  safely  from  the  war.  In  sus- 
taining a  bill  for  relief  from  a  fore- 
closure, the  court  said:  "The  next 
contention  of  the  defendant  is  based 
upon  a  finding  of  the  master  that  the 
bank  had  no  notice  or  reason  to  sup- 
pose that  the  plaintiff  was  the  owner 
of  the  property  in  question.  There  is 
nothing  in  the  section  here  in  ques- 
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tion  which  limits  its  provisions  to 
owners  of  record,  or  to  cases  where 
ih»  mortgagee  in  fact  knew  or  had 
reaaon  to  know  who  the  owner  of  the 
property  was.  The  act  in  terms  in- 
elndea  every  case  where  the  mort- 
gaged property  is  Wned  by  a  person 
in  tiie  military  service  at  the  com- 
mencement of  the  period  of  military 
service,  and  [is]  still  so  owned  by 
him.'  If  the  section  is  construed  to 
apply  in  every  case  where  the  owner 
is  in  the  military  service  of  the  Unit- 
ed States,  whether  the  mortgagee  did 
or  did  not  know  who  the  OT^ner  was, 
it  would  seem  on  the  face  of  it  to  be 
a  drastic  statute.  The  fact  of  the 
owner  (when  he  is  ascertained)  being 
or  not  being  in  the  military  service  of 
the  United  States  is  a  fact  .which  it.  is 
at  least  as  hard  for  the  mortgagee  to 
find  out  as  it  is  for  the  mortgagee  to 
find  out  who  the  owner  of  the  property 
is.  Yet,  without  question,  there  is  no 
such  limitation  as  to  that  fact.  .  .  . 
The  defendant  has  urged  against  this 
construction  of  the  section  that  if  that 
be  the  true  construction  of  it,  the  re- 
sult is  that*  until  the  termination  of 
iiie  time  specified  in  the  act,  no  mort- 
gmgK  can  be  foreclosed  by  any  mort- 
safoe  exc^t  under  an  order  of  court; 
and  it  cannot  be  that  that  was  the  in- 
tention of  Congress.  We  are  of  opin- 
ion that  this  is  the  result  of  the  true 
eonatmction  of  the  act,  for  in  that 
way  alone  can  a  mortgagee  be  certain 
that  the  foreclosure  of  his  mortgage 
will  not  be  made  in  violation  of  the 
act." 

In  John  Hancock  Mut.  L.  Ins.  Co. 
V.  Lester  (1920)  —  Maes.  — >  125  N.  E. 
594,  the  court  said  that  it  is  well  set- 
tled that  during  the  time  the  Soldiers' 
and  Sailors'  Civil  Relief  Act  is  in  force, 
a  mortgagee  forecloses  under  a  power 
of  sale  contained  in  a  mortgage  at  hia 
own  peril,  unless  upon  an  order  of  sale 
previously  granted  by  the  court  and 
return  thereto  made  and  approved  by 
it;  and  that,  while  a  sale  is  not  neces- 
sarily bad,  it  is  of  no  validity  if  made 
during  the  "military  service"  of  an 
owner  of  land,  or  within  three  months 
thereafter,  if  consignated  without 
such  order  and  returned  (citing  Hoff- 
man V.  Charlestown  Five  Gents.  Sav. 


Bank  (1918)  231  Mass.  324,  121  N.  E. 
15,  and  the  reported  case  (Mmisb  v. 
Stober)  . 

In  the  Hoffman  Case  it  was  said, 
and  in  John  Hancock  Mut.  L.  Ins.  Co. 
T.  Lester  (Maaa.)  supra,  decided,  that 
'"the  existence  of  the  Soldiers'  and  Sail- 
ors' Civil  Relief  Act  is  a  special  cir- 
cumstance which  is  sufficient  to  give 
the  equity  courts  of  the  commonwealth 
jurisdiction  to  foreclose 
[power  of  sale]  mortgages  within  the 
time  specified  in  the  act." 

In  John  Hancock  Alut.  L.  Ina.  Go.  t. 
Lester  (llasB.)  supra,  it  was  held  that 
mortgagees  of  real  property  owned  by 
a  realty  trust  were  entitled  to  a  decree 
authorizing  foreclosure  in  accordance 
with  clause  3  of  §  302  of  the  act,  four- 
teen months  having  elapsed  since  the 
signing  of  the  armistice,  and  the  only 
reason  advanced  for  not  granting  the 
decree  being  ;that  shareholders,  who 
were  owners  under  the  act,  were  in 
the  military  service,  and  it  not  being 
urged  that  the  mortgagees  did  not  re- 
quire a  foreclosure,  or  that  foreclos- 
ure would  inequitably  affect  the  in- 
terest of  those  in  the  military  service. 
In  this  case,  it  was  also  held  that 
the  failure  to  join  the  ahareholders  as 
parties  did  not  prevent  the  entry  of 
an  order  of  foreclosure,  as  their  in- 
terests were  fairly  and  sufficiently 
represented  by  the  trustees,  whose 
duty  it  was  to  act  in  their  interest. 
The  court  added  that  the  act  does  not 
provide  that  no  order  of  foreclosure 
shall  be  made  where  owners  are  in 
the  military  service. 

In  the  reported  case  (MwtSB  v. 
STOBEaR,  ante,  81)  the  court  re- 
iterates the  holding  of  Hoffman  v. 
Charlestown  Five  Cents  Sav.  Bank 
(Mass.)  supra,  as  to  the  necessity  of 
foreclosure  by  order  of  court,  and 
holds  that  in  case  of  a  foreclosure  oth- 
erwise made,  a  person  seeking  to  en- 
force specific  performance  of  an  agree- 
ment to  purchase  the  land,  and  who 
has  agreed  to  give  a  good  title,  has  the 
burden  of  showing  that  no  person  in 
the  military  service  was  in  any  man- 
ner interested  in  the  foreclosure. 

But  In  DietE  v.  Treupel  (1918)  184 
App.  Div.  448,  170  N.  Y.  Supp.  108,  it 
was  held  that  where  a  person  in  the 
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military  service  claims  no  interest  in 
the  land  in  which  a  foreclosure  is 
sought,  but  is  secondarily  liable  for 
the  debt  secured  by  the  mortgage,  the 
foreclosure  will  be  allowed  to  proceed, 
but  the  entry  of  a  deflcieney  iudr> 
ment  will  be  stayed. 

In  Gilluly  v.  Hawkins  (1919)  — 
Wash.  ~,  182  Pac  968,  .the  allowance 
of  a  writ  of  restitution  in  proceedings 
to  recover  the  possession  of  leased 
premises  from  the  dependent  father 
of  a  soldier  was  held  not  to  be  an 
abuse  of  discretion,  it  appearing  that 
the  court  had  suspended  the  writ  for 
more  than  three  months. 

In  State  ex  rel.  Clark  v.  Klene 
(1919)  201  Mo.  App.  408,  212  S.  W.  55, 
the  court  held  that  the  trial  judge  did 
not  abuse  his  discretion  in  refusing  to 
stay  a  proceeding  by  the  wife  of  a 
man  in  the  military  service  to  vacate 
a  judgment  of  divorce  previously  pro- 
cured by  him. 

In  Post  V.  Thomas  (1918)  183  App. 
Div.  625,  170  N.  Y.  Supp.  227,  it  was 
held  that  an  appeal  by  one  who  was  co- 
plaintiff  with  a  person  in  the  military 
service,  from  an  order  denying  his  mo- 
tion that  the  action  be  discontinued  as 
to  him,  should  be  stayed,  since  the  ap- 
peal, if  successful,  would  impose  a  Ua- 
bility  for  costs  on  the  plaintiff,  who 
was  in  the  service. 

Under  the  Soldiers' and  Sailors*  Civ- 
il Relief  Act,  |  203,  Comp.  Stat.  § 
3078id,  Fed.  Stat.  Anno.  Supp.  1918,  p. 
816,  the  court  of  civil  appeals  had  pow- 
er to  order  the  issuance  of  a  mandate 
to  a  lower  court  to  proceed  with  a 
cause  in  accordance  with  the  judgment 
rendered  by  the  appellate  court,  al- 
though the  costs  had  not  been  paid 
within  one  year,  as  required  by  state 
statute.  Kuehn  v.  Neugebauer  (1919) 
—Tex.  Civ.  App.  — ,  216  S.  W.  259.  The 
court  said  that  *'it  is  obvious  that  this 
is  a  remedial  statute  enacted  by  Con- 
gress for  highly  important  national 
ends,  and  that  its  provisions  must  be 
liberally  interpreted  to  ascertain  the 
intent  of  Congress  and  to  give  effect  to 
that  intention.  After  a  careful  con- 
sideration of  the  terms  of  the  statute 
construed  in  the  light  of  the  Ist  sec- 
tion of  preamble,  we  have  concluded 
that  the  first  part  of  §  3078H  is  ap- 


plicable to  this  Caser  and  that  by  its 

provisions  this  court  is  at  least  vested 
with  the  discretion  to  stay  the  execu- 
tion of  its  judgment  and  orders  en- 
tered against  appellee,  requiring  him 
to  pay  the  costs  of  this  appeal.  The 
time  limited  by  the  act  for  the  exer- 
cise of  this  authority  is  for  the  period 
of  military  service,  and  three  months 
thereafter,  and  appellee  has  made  hia 
application  during  such  time.  This 
court  might  have  and  doubtless  would 
have  entered  an  order  staying  the  ex- 
ecution of  its  judgment  at  any  time 
during  the  year  following  the  rendi- 
tion of  the  judgment  upon  application 
of  appellee  or  someone  in  his  behalf, 
or  indeed  upon  its  own  motion,  had  It 
known  of  the  situation  of  appellee  dur- 
ing practically  all  that  time.  We  have 
given  due  consideration  to  the  proofs 
introduced  by  appellant  in  resisting 
the  motion,  urged  as  equitable  reasons 
against  the  exercise  of  our  discretion 
for  appellee's  benefit,  but  we  do  not 
think'they  are  sufficient  to  restrain  us 
from  granting  the  relief  sought.  The 
application  having  been  formally  made 
by  appellee  within  three  months  after 
his  discharge,  we  think  he  is  in  time, 
and  that  the  facts  of  his  motion  pre- 
sent a  meritorious  case  justifying  this 
court  in  exercising  its.  discretion  to 
stay  the  execution  of  its  judgment  a 
sufficient  length  of  time  to  enable  him 
to  legally  procure  his  mandate." 

The  act,  in  defining  what  shall  con- 
stitute "military  service,**  expressly 
includes  the  Naval  Reserve,  and  in 
Post  v.  Thomas  (N.  Y.)  supra,  the 
benefit  of  the  act  was  granted  to  a' 
Naval  Re»ervist.  But  in  Dietz  v. 
Treupel  (N.  Y.)  supra,  it  was  said:' 
"The  facts  stated  in  the  moving  papers 
are  meager.  To  say  that  the  appel- 
lant is  a  chief  yeoman  in  the  Naval 
Reserve,  formerly  in  the  real  estate 
business,  and  whose  affidavit  does  not 
disclose  the  nature  of  his  present  em- 
ployment, and  who  merely  states  'that 
he  has  been  obliged  to  almost  entirely 
relinquish  his  civil  business,'  is  not 
enough.  Chief  yeomen  assigned  to 
certain  duties  in  the  Naval  Reserve 
are  in  many  cases  engaged  during 
ordinary  business  hours,  and  are  at 
liberty  to  return  to  their  homes  every 
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night.  They  mi^  ftttetnd  to  advertis- 
ing property,  which  is  the  appellant's 
alleged  grievance,  as  well  as  other- 
wise protect  themselves,  without  any 
added  difficulty  due  to  military  or 
naval  service.  That  is  the  criterion 
under  the  act  of  Congress." 

It  is  provided  by  the  act  (§  200, 
clause  1)  that  before  the  entry  of  a 
I  default  judgment  there  shall  be  filed 
an  affidavit  setting  forth  facts  show- 
ing that  the  defendant  is  not  in  the 
military  service.  In  Howie  Min.  Co. 
V.  McGary  (1919)  256  Fed.  38.  it  was 
held  that  a  default  judgment  will  not 
be  set  aside  because  no  such  affidavit 
was  filed,  where  there  is  no  claim  that 
the  defendant  was  in  the  service. 

To  the  same  effect  are  Harrell  v. 
Shealey  (1919)  —  Ga.  App.  — ,  100  S. 
E.  800,  and  Alzugaray  v.  Onzurez 
(1920)  —  N.  M.  — ,  187  Pac.  549. 

In  Bulgin  v.  American  Law  Book  Co. 
(1920)  —  Okla.  — ,  186  Pac.  941,  and 
Wells  V.  HcArthur  (1920)  —  Okla. 
— ,  188  Pac.  S22,  it  was  held  that 
there  was  no  error  in  entering  judg- 
ment without  the  filing  of  the  affi- 
davit, it  not  appearing  that  defendant 
was  in  fact  in  the  military  service 
at  the  time  the  judgment  was 
rendered,  but  in  the  former  case  the 
defendant  appeared  in  person  in  open 
coart,  and  was  granted  leave  to  file 
an  answer  out  of  time,  which  he  did 
not  do;  and  in  the  latter  case  an  an- 
swer was  filed  by  defendant.  Both 
cases  cite  the  Howie  Min.  Co.  Case. 

It  is  further  provided  by  the  sec- 
tion referred  to  in  the  preceding  para- 
graph tiiat,  if  the  defendant  is  in  the 
service,  no  default  judgment  shall  be 
entered  ^cept  on  order  of  court,  and 
that  an  attorney  shall  be  appointed  to 
represent  the  absent  defendant  and 
protect  his  interests.  In  Davison  v. 
Lynch  (1918)  103  Misc.  311,  171  N. 
Y.  Sapp.  46,  it  was  held  that  no  com- 
peaaation  cui  be  allowed  to  an  attor- 
ney thus  appointed,  the  court  saying 
that  a  member  of  the  bar  ''should  re- 
gard it  as  a  patriotic  duty  to  devote 
his  best  efforts  to  the  protection  of  a 
defendaht  in  the  military  service,  re- 
gardless of  compensation." 

In  Bassham  v.  Evans  (1919)  —  Tex. 
Civ.  App.  — ,  216  S.  W.  446.  where  the 


action  charged  that,  while  the  plain- 
tiff was  in  the  military  service,  the 
defendants  trespassed  upon  his  rights 
and  ejected  him  from  a  house  and 
lot  in  pursuance  of  a  conspiracy  to 
deprive  him  of  the  protection  afforded 
through  the  Soldiers*  and  Sailors'  Civ- 
il Relief  Act,  it  being  specifically  al- 
leged that  one  of  the  defendants,  who 
had  previously  sold  the  property  un- 
der contract,  had  exercised  his  option 
to  declare  the  purchase-money  notes 
due  because  of  a  default  in  an  instal- 
ment, and  brought  suit  for  personal 
judgment  against  his  vendee  and  to 
foreclose  the  vendor's  lien,  without 
joining  as  a  party  the  present  plain- 
tiff, who  was  a  co-owner  of  the  prop- 
erty under  a  deed  from  the  original 
vendee,  which  assumed  the  payment  of 
the  original  purchase-money  notes, 
and  that  the  defendants,  in  further- 
ance of  their  conspiracy  to  eject  the 
plaintiff,  had  obtained  possession  of 
the  property  by  means  of  a  writ  of 
sequestration  and  a  replevin  bond, — 
it  was  said  that,  the  plaintiff  being  the 
owner  or  part  owner  of  the  property, 
his  rights  as  such  fell  within  $  802 
of  the  act  in  question;  and  the  facts 
that  the  maker  of  the  note  was  sued, 
and  that  the  father  of  the  plaintiff, 
who  was  his  agent  and  in  the  house, 
was  a  party,  and  that  his  brother  was 
his  co^wner,  did  not  affect  his  rights 
under  the  law.  The  court  also  de- 
clared that  the  provisions  of  subd.  1 
of  §  802,  to  the  effect  that  the  provi- 
sions of  the  section  should  apply  only 
to  obligations  originating  prior  to  the 
date  of  approval  of  the  act,  and  se- 
cured by  mortgage,  trust  deed,  or  oth- 
er securify  in  the  nature  of  mortgage 
upon  real  or  personal  property,  did 
not  refer  to  other  classes  of  obliga- 
tions or  rights  named  in  article  S  of 
the  act,  such  as  leases  or  rental  con- 
tracts, or  contracts  for  the  purchase 
ot  property  which  at  the  option  of  the 
vendor  may  be  rescinded  for  nonpay- 
ment of  instalments  of  the  purchase 
price.  It  was  the  view  of  the  court, 
however,  that  the  plaintiff  was  only 
entitled  to  the  value  of  the  use  of  the 
house  and  lot,  and  any  special  dam- 
ages the  property  might  have  received 
(and  possibly  the  value  of  personal 
property  on  the  premises  at  the  time 
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of  the  seizure),  and  that,  a  suit  to 
foreclose  a  vendor's  lien  being  an  af- 
firmation and  not  a  rescission  of  the 
contract,  the  nfeasure  of  damages  was 

not  given  by  the  provision  of  §  301, 
which  authorizes  the  court  to  order 
the  repayment  of  prior  instalments 
where  the  vendor  or  grantor  seeks  to 
rescind  a  contract  of  sale  for  nonpay- 


ment of  instalments.  Though  the 
point  was  apparently  not  affected  by 
the  act  in  question,  it  may  be  added 
that  the  courts  held  that  the  allowance 
of  damages  for  mental  anguish  was 
erroneous,  they  having  been  sought 
not  as  exemplary  damages,  but  as  ac- 
tual damages  occasioned  by  the  wrong- 
ful trespass.  W.  A.  S. 


PITTSBURGH  &  WEST  VIRGINIA  GAS  COMPANY 

V. 

ELMUS  F.  RICHARDSON. 
Went  Virghtia  SHstreye  Court  »f  Apfiealti  —  Septtvnber  0,  1919. 
(—  w.  Va.  — ,  100  S.  E.  220.) 

Mines  —     and  gas  lease  —  use  by  lessor. 

1.  An  owner  of  real  estate  who  has  leased  the  same  for  the  production 
of  oil  or  gaa  therefrom,  with  a  stipulation  in  such  lease  that  he  shall  be 
'allowed  to  use  at  his  residence  gas  from  any  well  drilled  upon  the  premises 
for  domestic  purposes,  free  of  charge,  is  entitled,  in  case  a  producins:  well 
is  drilled  upon  such  premises,  to  such  quantity  of  gas  produced  therefrom 
as  is  reasonably  necessary  for  his  domestic  uses,  for  the  purposes  to  which 
such  natural  gas  is  ordinarily  devoted. 

ISee  note  on  this  qtiestion  beginning  on  page  89.] 


—  installatim  of  meter  —  rights. 

2.  A  regulation  by  a  lessee  in  an 
oil  and  gas  lease  for  the  establishment 
and  maintenance  of  meters  upon  lines 
furnishing  free  gas  to  the  lessor,  un- 
der the  terms  of  the  lease  providing 
that  such  lessor  is  entitled  to  the  use 
of  gas  fi*ee  of  charge  for  domestic 
purposes,  is  a  reasonable  and  proper 
regulation,  and  a  court  of  equity  will 
enjoin  such  lessor  from  interfering 
with  or  obstructing  such  lessee  in  the 
installation,  maintenance,  or  reading 
of  such  meters. 


Public  Service  Commisskm — ^requiring 

reports  of  free  gas. 

3.  A  regulation  by  the  Public  Serv- 
ice Commission  of  West  Virginia,  re- 
quiring all  producers  of  natural  gas 
who  furnish  any  of  their  product  to 
persons  free  of  charge  to  measure 
such  part  thereof  by  a  meter,  and  to 
report  the  amount  thereof  to  the  Com- 
mission at  certain  intervals,  is  a  rea- 
sonable and  proper  regulation,  and 
any  interference  or  obstruction  upon 
the  part  of  such  free  user  of  gas  to  the 
carrying  out  of  such  regulation  will  be 
enjoined  by  a  court  of  equity. 


Headnotes  by  Rrrz,  J. 


Ceetification  by  the  Circuit  Court  for  Marion  County  for  the  opinion 
of  the  Supreme  Court  of  Appeals  of  questions  arising  upon  the  sustaining 
of  a  demurrer  to  a  bill  and  dissolving  the  temporary  injunction  in  a  suit 
to  restrain  defendant  from  interfering  with  plaintiif  in  the  installation  of 
a  gas  meter  upon  his  supply  line,  and  the  maintenance  and  readinff  of  the 
same  at  proper  intervals.  Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 
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Messrs.  H.  H.  Rose  and  Law  &  Mo 
Cdc^  for  plaintiff : 

The  amount  of  gas  to  which  a  lessor 
is  entitled  from  a  well  drilled  by  his 
lessee,  under  an  ordinary  oil  and  gas 
lease  providing  that  he  shall  have 
"free  gas  for  domestic  purposes  for 
one  bouse,"  is  strictly  limited,  being 
only  so  much  as  is  reasonably  neces- 
sary. 

Hall  V.  Philadelphia  Co.  72  W.  Va. 
573,  78  S.  E.  755;  Harbart  v.  Hope 
Natural  Gas  Co.  76  W.  Va.  207,  L.R.A. 
1915E»  570,  84  S.  E.  770. 

A  gas  meter  may  be  maintained  by 
the  lessee  at,  or  back  of,  the  point 
where  lessor's  line  begins,  without 
showing  any  cause'  or  reason  there- 
for, and  interference  with  its  mainte- 
nance there  -will  be  restrained  by  in- 
junction. 

Blondell  v.  Consolidated  Gaa  Co.  89 
Md.  732,  46  L.RJ^.  187,  43  AtL  817. 

The  inherent  power  of  all  sovereign 
states,  known  as  the  "police  power," 
gives  them  power  to  regulate  all  pub- 
lic utilities  operating  witiiin  their  ter- 
ritory, and  extends  to  the  protection 
of  their  natural  resources,  such  as 
natural  gas. 

22  Am.  &  Eng.  Enc.  Law,  §  922; 
Dorr  V  Chesapeake  &  0.  R.  Co.  78  W. 
Va.  160.  LJI.A.1916E,  622,  88  S.  E. 
666;  Bunch  v.  Short,  78  W.  Va.  764, 
90  S.  E.  813;  Hudson  County  Water 
Co.  V.  McCarter,  209  U.  S.  349,  52  L. 
ed.  828,  28  Sup.  Ct.  Rep.  529,  14  Ann. 
Gas.  560;  Townsend  v.  State,  147  Ind. 
624,  37  L.R.A.  294.  62  Am.  St.  Rep. 
477,  47  N.  E.  19;  Com.  v.  Trent,  117 
Ky.  34.  77  S.  W.  390.  4  Ann.  Cas.  209; 
6  R.  C.  U  212. 

Such  control  may  be  exercised  by 
the  state  directly,  by  legislative  enact- 
ments, or  indirectly  through  power 
granted  to  subordinate  bodies,  such  as 
municipal  corporations,  boards,  com- 
missions, etc.,  and  the  orders  or  regu- 
lations prescribed  br  sneh  subordinate 
bodies,  when  legally  made,  have  all 
the  effect  of  law. 

KnoxviUe  v.  Bird,  12  Lea,  121,  47 
Am.  Rep.  326;  Yeatman  v.  Towers, 
126  Md.  513,  P.U.R.1916E,  811,  96  Atl. 
158;  22  Am.  &  Eng.  Enc.  Law.  §  920. 

The  law.  or  other  governmental  reg- 
qlation  in  foree  at  the  time  of  the 
makiiig  of  a  contract  is  as  much  a 
part  of  such  contract  as  if  its  provi- 
sions were  specifically  incorporated 
into  it. 

Page,  Contr.  1117  ft  1759  ;  9  Cyc. 
582:  11  C.  J.  §  528;  Armour  Packing 
Co.  V.  United  SUtes.  -209  U.  S.  56,  52 
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L.  ed.  681,  28  Sup.  Ct  Rep.  428;  Knox- 
ville  v.  Bird,  supra. 

A  contract  concerning  a  subject- 
matter  which  the  state,  by  virtue  of 
its  "police  powers,"  may  control  or 
regulate,  is  subservient  to  after-made 
laws  of  such  state,  and  the  regulations 
of  its  duly  created  subordinate  boards 
or  commissions;  and  such  after-made 
laws  or  regulations,  on  going  into  ef- 
fect, modify  or  become  a  part  of  such 
contract  as  much  as  if  expressly  made  ^ 
a  part  thereof  by  the  parties. 

8  Cyc.  997;  Munn  v.  Illinois,  94  U. 
S.  lis,  24  L.  ed.  77;  Armour  Packing 
Co.  V.  United  States,  supra;  Hudson 
County  Water  Co.  v.  McCarter.  209  U. 
S.  349,  62  L.  ed.  828,  28  Sup.  Ct  Rep. 
629,  14  Ann.  Cas.  560;  Yeatman  t. 
Towers,  126  Md.  513,  P.UJt.l915E,  811, 
95  AtL  168;  Union  Dry  Gk>ods  Co,  v. 
Georgia  Public  Service  Corp,  142  Ga. 
841,  L.R.A.1916E,  358,  83  S.  E.  946; 
Smith  v.  Northern  Neck  Mut.  F.  Asso. 
112  Va.  192,  38  L.R.A.(N.S.)  1016,  70 
S.  E.  482;  Knoxville  v.  Bird,  supra. 

The  effect  of  such  after-made  laws 
or  regulations  in  so  modifying  the 
rights  of  the  parties  under  such  con- 
tracts cannot  be  evaded  upon  the  the- 
ory that  they  impair  the  obligation  of 
such  contracts. 

Dorr  V.  Chesapeake  &  O.  R.  Co.  78 
W.  Va.  150,  L.R.A.1916E,  622,  88  S.  E. 
666;  Bunch  v.  Short  78  W.  Va.  764,  90 
S.  E.  813;  Barbier  v.  Connolly,  113 
U.  S.  27,  28  L.  ed.  923.  5  Sup.  Ct.  Rep. 
357;  Chicago,  B.  &  Q.  R.  Co.  v.  Ne- 
braska, 170  U.  S.  57,  42  L.  ed.  948,  18 
Sup.  Ct  Rep.  613;  Hudson  County  Wa- 
ter Co.  V.  McCarter,  209  U.  S.  349,  62 
L.  ed.  828,  28  Sup.  Ct  Rep,  529,  14 
Ann.  Caa.  560;  Grand  Trunk  Western 
R.  Co.  V.  South  Bend,  227  U.  S.  544, 
57  L.  ed.  633.  44  L.R.A.  (N.S.)  405,  33 
Sup.  Ct  Rep.  303;  Union  Dry  Goods 
Co.  V.  Georgia  Public  Service  Corp. 
142  Ga.  841,  L.R.A.1916E,  358,  83  S.  E. 
946;  Yeatman  v.  Towers,  126  Md.  618, 
P.U.R.1915B,  811.  95  Atl.  168;  State 
ex  rel.  Ellis  v.  Tampa  Waterworks  Co. 
56  Fla.  858,  19  L.R.A.(N.S.)  183.  47 
So.  358;  Tampa  Waterworks  Co.  v. 
Tampa,  199  U.  S.  241,  60  L.  ed.  170,  26 
Sup.  Ct  Rep.  23. 

Equity  has  jurisdiction  to  grant  the 
relief  sought  in  this  suit  at  the  in- 
stance of  the  lessee  furnishing  such 
"free  gas."  and  prevented  by  the  de- 
fendant from  installing. such  meter. 

Hall  v.  Philadelphia  Co.  72  W.  Va. 
673,  78  S.  E.  755;  Manufacturers'  Gas 
&  Oil  Co.  V.  Indiana  Natural  Gas  &  Oil 
Ga  155  Ind.  461, 50  L.R.A.  768, 67  N.  E. 


Digitized  by 


88  AMERICAN  LAW  R£ 

912,  20  Mor.  Min.  Rep.  672;  Hogg  v, 
McGuliin,  67  W.  Va.  466,  31  L.R.A. 
(N.S.)  491,  40  S.  E.  41;  Carnegie  Nat- 
ural Gas  Co.  T.  South  Penn.  Oil  Go.  66 
W.  Va.  402,  49  S.  E.  548. 

Ritz,  J.,  delivered  the  opinion  of 
the  court: 

Plaintiff  is  the  owner  of  a  lease 
for  oil  and  gas  purposes  on  a  certain 
tract  of  land  owned  by  the  defend- 
ant, by  the  terms  of  which  lease 
the  defendant  is  entitled  to  have 
free  gas  for  domestic  purposes  for 
one  house,  from  any  gas  well  drilled 
or  utilized  on  said  premises.  A  gas 
well  was  drilled  upon  the  premises, 
and  in  accordance  with  the  terms  of 
8aid  lease  defendant  was  allowed 
to  make  connection  with  plaintiff's 
gaa  line  in  order  to  secure  a  supply 
of  gas  for  his  domestic  purposes, 
and  the  same  has  been  continuously 
furnished  to  him  under  the  terms  of 
said  lease  for  many  years.  In  July, 
1915,  the  Public  Service  Commis- 
sion of  West  Virginia  adopted  a  rule 
providing  that  all  gas  furnished 
without  charge  within  the  state 
should  be  metered,  and  that  reports 
should  be  made  to  it  monthly  of  the 
quantities  of  gas  so  furnished.  The 
plaintiiTs  bill  alleges  that  in  order 
to  comply  with  this  provision,  as 
well  as  in  order  to  be  in  a  position 
to  protect  itself  against  the  waste 
of  gas  by  the  defendant,  it  desired 
to  install  a  meter  upon  the  pipe  sup- 
plying gas  to  the  defendant's  resi- 
dence. To  this  the  defendant  ob- 
jected, and,  the  plaintiff  having  in- 
stalled said  meter,  the  defendant  re- 
moved the  same.  This  suit  was  then 
brought  and  an  injunction  asked  to 
restrain  the  defendant  from  inter- 
fering with  the  plaintiff  in  the  in- 
stallati<m  of  a  meter  upon  his  sup- 
ply line,  and  the  maintenance  and 
reading  of  the  same  at  proper  inter- 
vals. A  temporary  injunction  was 
granted,  but  subsequently,  when  the 
defendant  appeared  and  demurred 
to  the  bill,  the  demurrer  was  sus- 
tained, and  the  temporarj^  injunc- 
tion dissolved.  The  question  arising 
upon  the  sufficiency  of  said  bill  is 
now  certified  to  this  court. 

The  plaintiff  insists  that  it  is  en- 
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titled  to  establish  a  meter  upon  the 
defendant's  supply  line,  entirely  at 
its  own  expense,  as  one  of  tiie  practi- 
cable ways  of  securing  information 
for  the  proper  regulation  of  its  busi- 
ness, and  also  in  order  that  it  may 
comply  with  the  regulation  made  by 
the  Public  Service  Commission  of 
West  Virginia.  It  is  a  little  difficult 
to  understand  why  the  defendant  ob- 
jects to  having  the  quantity  of  gas 
used  by  him  ascertained  in  this  man- 
ner. It  involves  no  expense  to  him, 
nor  does  it  appear  how  it  can  in  any 
manner  inconvenience  him  in  the 
exercise  of  his  right.  The  quantity 
of  gas  to  which  the  defendant  is  en- 
titled under  this  free  gas  clause  in 
his  lease  is  not  unlimited,  but  is  only 
such  amount  as  is  customary  and 
reasonable  for  his  domestic  uses. 
Hall  v.  Philadelphia  Co.  72  W.  Va. 
573,  78  S.  E.  755;  Harbert  v.  Hope 
Natural  Gas  Co.  76  W.  Va.  207, 
L.R.A.1915E,  570,  84  S.  E.  770.  It 
cannot  be  said  that  the  plaintiff  has 
any  arbitrary  right  to  determine 
such  amount.  Neither  has  the  de- 
fendant the  right  to  say  that  he  may 
use  the  gas  produced  to  any  extent 
which  his  wants,  real  or  capricious, 
may  demand.  He  is  entitled  under 
his  contract  only  to  mi«.«ii  m 
so  much  gas  free  of  !*•««—••« 
charge  as  is  ordi- 
narily  used,  and  as  is  reasonably 
necessary  for  such  domestic  pur- 
poses as  natural  gas  is  usually  de- 
voted to.  This  being  true,  it  is  en- 
tirely proper  for  the  plaintiff  to 
adopt  such  regulatory  measures  as 
may  be  practicable  and  appropriate 
for  the  purpose  of  determining  that 
its  product  is  not  being  wasted. 
Whatever  production  of  gas  remains 
after  the  free  use  thereof  by  the  de- 
fendant is  the  property  of  the  plain- 
tiff. If  the  defendant  uses  more  gas 
than  his  reasonable  wants  require, 
if  gas  is  wasted  by  him,  either  be- 
cause of  defective  appliances,  or  be- 
cause of  excessive  use  thereof,  to 
the  extent  that  such  quantity  ex- 
ceeds his  reasonable  ordinary  re- 
quirements, he  is  taking  the  prop- 
erty of  the  plaintiff.  It  is  repre- 
sented by  the  plaintiff  that  this  free 
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gas  is  in  many  instances  furnished 
tbrouffh  pipe  lines  consttuc^edv-^y^ 
the  users  thereof.  These  lines  -be- 
come out  of  order,  they  leak,  ,a'nd 
much  gas  is  wasted  in  this  -way. 
These  leaks  can  only  be  determined 
by  a  system  of  continuous  inspec- 
tion, unless  meters  are  allowed  to  be 
installed,  in  which  case  such  meters 
will  give  information  as  to  any  ex- 
i-essive  use  and  waste,  and  lead  to 
the  repair  of  any  defects  or  leaks 
in  the  supply  line,  or  the  correction 
of  any  wasteful  use  of  the  substance. 
We  are  very  clearly  of  the  opinion 
that  inasmuch  as  it.  appears  from 
the  allegations  of  the  bill  that  the 
attachment  of  Hob  meter  to  the  sup- 
ply line  of  the  defendant  is  a  practi- 
cable and  appropriate  way  of  detect- 
ing any  loss  of  gas  by  leaks  or  waste- 
ful consumption  of  the  same,  and, 
further,  that  it  will  not  in  any  way 
hinder  or  obstruct  the  defendant  in 
the  full  and  free  exercise  of  his 
rights^  the  plaintiff  had  and  has  a 
right  to  enforce  such  regulation,  and 
that  the  attempt  of 
-•"^SiSS.**  the  defendant  to  in- 
terfere with  it  in  the 
installation,  maintenance,  and  read- 
ing of  such  meter  is  an  invasion  of 
its  right  in  this  regard,  which  a 
court  of  equity  will  prevent. 

Aside  from  the  right  of  the  plain- 
tiff to  protect  its  property  by  this 
regulatory  measure,  it  would  seem 
that  the  authority  of  the  Public 
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Service  Commission  to  make  the 
regulation  which  it     ^.    .  , 
has  made  is  entirely  ^^^'X^ul-* 

justified.    It  is  z^?:':rf^'m^. 

shown  by  the  bill 
that  the  amount  of  gas  delivered  to 
free  gas  consumers,  so  far  as  it  has 
been  able  to  be  accurately  measured, 
is  something  like  thirty  times  as 
much  as  is  delivered  to  other  con- 
sumers for  similar  service.  One  of 
the  duties  devolved  u^n  the  Public 
Service  Commission  is  to  regulate 
the  distribution  of  natural  gas,  and 
undoubtedly  the  purpose  of  the  reg- 
ulation it  has  adopted  is  to  prevent 
the  waste  or  improper  use  thereof, 
to  the  end  that  as  large  an  amount 
as  possible  may  be  devoted  to  the 
beneficial  uses  of  the  inhabitants  of 
the  state.  The  regulations  adopted 
by  the  Public  Service  Commission 
are  appropriate,  to  say  the  least, 
for  the  effectuation  of  this  purpose, 
and  it  may  be  said  that  not  only  does 
the  plaintiff  have  the  right  to  install 
these  meters  with  the  view  of  giving 
effect  to  the  Public  Service  Com- 
mission's regulation,  but  it  is  ite 
duty  to  do  80,  and  it  is  entirely  com- 
petent for  a  court  of  equity  to  re- 
steain  anyone  who  interferes  with 
the  discharge  of  such  duty. 

We  are,  therefore,  of  opinion  to 
reverse  the  decree  of  the  Circuit 
Court  sustaining  the  demurrer  and 
dissolving  the  injunction,  overrule 
the  demurrer,  reinstate  the  tem- 
porary injunction,  and  remand  the 
cause  for  further  proceedings. 


ANNOTATION. 
CoartraclioB  of  previiipn  for  froo  gas  m  o&  and  gas  leato. 


AsMsmt  of  CM  to  be  fwruialMd. 

Th*  rule  is  laid  down  in  the  re- 
portod  ease  (Fittsbuboh  &  W.  V.  Gas 
Co.  v.  RICBABD80M,  ante,  86),  -that 
where  the  owner  of  land  leases  the 
same  for  oil .  and  gas  purposeft,  and 
stipnlates  in  the  lease  that  he  shall 
be  entitled  to  have  free  gas  for  domes- 
tic purposes,  the  quantity  to  which  he 
is  entitled  under  such  clause  in  the 
lease  is  not  unliinited,  but  is  only  such 


amount  as  is  customary  and  reason- 
able for  his  domestic  uses. 

Similarly,  in  two  cases,  the  use  of 
an  open  or  flambeau  light  outdoors 
has  been  held  to  be  an  improper  use  of 
gas  furnished  free  to  a  lessor,  and  the 
substitution  of  a  Welsbach  or  other 
economical  burner  has  been  required. 
Hall  v.  Philf  delphia  Co.  (1913)  72  W, 
Va.  573,  78  S.  E.  755;  Harbert  v.  Hope 
Natural  Gas  Co.  (1915)  76  W.  Va.  207, 
ri.R.A.1916E,  670,  84  S.  E.  770. 
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The  use  of  an  outside  light  has  been 
held  to  be  within  ^  lease  giving  free 
g&B  for  domestic  purposes  in  Hall  v. 
Philadelphia  Co.  (W.  Va.)  8upra> 
wherein  the  lessors  sought  to  enforce 
their  rights "nnder  an  oil  and  gas  lease 
which  secured  to  them  free  gaa  for 
domestic  use  from  the  wells  on  the 
premises,  provided  they  made  their 
own  connections.  A  well  was  com- 
pleted on  the  premises  and  was  con- 
nected with  the  dwelling  house.  The 
lessors  maintained  an  open  or  flam- 
bean  light  in  the  yard,  about  20  feet 
from  the  house.  It  was  contended 
that  the  clause  allowing  free  use  of 
gas  for  "domestic  purposes"  did  not 
permit  gas  to  be  used  outside  the 
house.  In  holding  that  a  light  outside 
the  house  was  a  reasonable  use  for  do- 
mestic purposes,  the  court  said:  "A 
clearer  and  more  satisfactory  index 
to  the  meaning  of  the  terms  than  the 
definitions  in  any  of  the  authorities 
cited  is  found  in  the  usage  or  custom 
.^hown  by  the  evidence  to  obtain  in  oil 
and  gas  regions.  Oil  and  gas  leases 
generally  provide  for  free  gas  for  the 
lessor's  dwelling  house,  or  one  or  more 
dwelling  houses  on  the  premises. 
Such  8  provision  is  usual  and  cus- 
tomary. It  is  found  in  most  of  the 
printed  forms  of  lease.  The  free  gas 
clause  either  stipulates  for  an  outside 
light,  or  is  generally  construed  by  the 
parties  as  authorizing  it.  Nearly  all 
lessors  of,  improved  lands  on  which 
they  reside  hav(»  free  gas  for  heat  and 
light  within  the  dwelling,  and  also 
for  a  light  in  the  yard.  Advised  of. 
this  well-nigh  universal  practice,  the 
parties  may  well  be  supposed  to  have 
contracted  with  reference  to  it,  and  it 
affords  a  safer  guide  for  interpreta- 
tion of  the  clause  than  the  definitions 
furnished  us.  A  custom  or  usage  is 
not  allowed  to  control  or  vary  the 
meaning  of  words,  when  they  have  a 
definite  legal  signification.  Bowyer  v. 
Martin  (1828)  6  Rand.  (Va.)  525.  But 
if  they  are  uncertain,  or  have  not  a 
fixed  legal  signification,  a  particular 
custom  may  be  proved  as  having  been 
within  the  knowledge  of  the  parties  at 
the  time  and  impliedly  adopted  as  a 
part  of  the  contract." 

But  under  a  lease  providing  that 


the  lessee  shall  equip  a  house  for  the 
lessor,  and  furnish  it  with  gas,  free  of 
cost,  the  right  to  maintain  a  light  on 
the  grounds  has  been  denied.  Gilles- 
pie V.  Iseman  (1904)  210  Pa.  1»  69  AtL 
266,  wherein  the  court  said:  "Mani- 
festly, the  plain  meaning  and  intent 
is  that  the  company  shall  furnish  gas 
free  for  that  which  it  was  to  equip 
for  its  use,  not  that  it  was  to  equip 
one  thing,  the  house,  for  the  use  of 
gas,  and  then  furnish  the  gas  for  use 
in  some  other  place  not  mentioned, 
and  not  so  equipped  by  it.  The  de- 
fendant might  as  well  have  contended 
that  the  clause  would  cover  the  use 
of  gas  in  his  barn,  or  to  light  up  hfa 
driveway  from  the  road  to  the  house. 
There  was  no  such  agreement.  It  was 
the  house  alone  which  was  to  be 
equipped,  and  evidently,  under  the 
language  of  the  agreement,  the  use  of 
natural  gas  free  was  to  be  supplied 
to  that  for  which  the  equipment  was 
to  be  furnished.  No  other  idea  as  to 
the  construction  of  the  contract  seems 
to  have  been  entertained  by  the  par- 
ties who  made  it,  or  by  Mr.  FuUerton, 
who  succeeded  Mr.  Meenan  in  the 
ownership  of  the  farm.  It  was  not  un- 
til more  than  six  years  had  passed 
after  the  making  of  the  lease  that  the 
present  defendant,  who  was  not  a  par- 
ty to  it  when  it  was  made,  sought  to 
put  a  construction  upon  it  differing 
from  that  which  had  until  then  been 
accepted  and  acted  upon  by  the  par- 
ties to  it  'Courts  will,  if  they  can, 
give  to  the  contracts  of  parties  the 
exact  effect  which  the  parties  them- 
selves gave  to  them,  and  interpret 
them  just  as  they  interpreted  them.*"  " 

While  a  covenant  in  an  oil  and  gas 
lease  for  furnishing  to  the  lessor  free 
gas  for  domestic  purposes  is  a  cove- 
nant running  with  the  land,  it  need 
not  be  performed  on  the  land,  and  the 
lessor  has  the  right  to  carry  tiie  gas 
off  the  land  for  his  consumption,  es- 
pecially where  the  lessee  has  implied- 
ly admitted  the  covenantee's  right  to 
consume  the  gas  elsewhere  than  on  the 
land,  by  permitting  him  to  tap  one 
of  its  lines  and  to  use  gas  therefrom 
for  a  long  period  of  time.  Harbert  v. 
Hope  Natural  Gas  Co.  (1916)  76  W. 
Va.  207,  L.ILA.1916E,  570,  84  S.  E. 
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770,  wherein  the  court  said:  "The 
covenant  for  free  gas,  although  run- 
ning with  the  land,  is  nevoiiheless  a 
part  of  the  consideration  of  the  lease. 
Thornton,  Oil  &  Gas,  §  226.  What 
right  has  the  lessee  to  say  how  the 
lessor  shall  use  the  consideration,  so 
long  as  his  burden  is  not  increased? 
A  covenant  running  with  the  land 
need  not,  necessarily,  be  performed  on 
the  land  itself.  11  Cyc.  lOBO.  *A  cove- 
nant is  capable  of  running  with  the 
land,  although  not  directly  to  be  per- 
formed on  it.*  Van  Rensselaer  v. 
Smith  (1858)  27  Barb.  (N.  Y.)  104. 
See  also  Korman  v.  Wells  <1S37)  17 
Wend.  (N.  Y.)  136.  There  is  certain- 
ly  nothing  in  the  public  policy  which 
would  prohibit  the  owner  of  the  land 
and  covenantee  for  free  gas,  from 
consuming  it  off  the  premises;  and  we 
find  no  reason  for  so  interpreting  the 
lease.  If  the  purpose  was  to  confine 
the  use  of  gas  to  a  dwelling  house  on 
the  leased  premises,  why  did  not  the 
covenantor  so  stipulate?  The  sub- 
aeqnent  conduct  of  the  parties,  giving 
practical  construction  to  the  covenant, 
indicates  that  they  did  not  so  intend. 
Consumption  of  the  gas  elsewhere 
than  on  the  land  does  not  destroy  the 
real  character  of  the  covenant.  The 
covenant  runs  with  the  land,  regard- 
less of  where  the  gas  is  consumed,  be- 
cause it  issues  out  of  the  land  and  is 
a  benefit  to  it.  As  before  stated,  de- 
fendant is  interested  Only  in  the  quan- 
tity consumed.  It  is  bound,  however, 
to  furnish  gas  for  one  dwelling  house 
only;  and  has  a  right  to  demand  that 
plaintiff  keep  his  pipe  lines  and  ap- 
pliances in  good  repair,  and  use  a 
closed  light  on  the  outside,  with  a 
Welsbach,  or  some  other  approved 
burner,  in  order  to  prevent  needless 
waste." 

The  lessee  in  an  oil  and  gas  lease 
containing  a  stipulation  that  the 
lessor  shall  be  entitled  to  free  gas  for 
domestic  purposes  is  entitled  to  es- 
tablish a  meter  on  the  lessor's  supply 
line  for  the  purpose  of  securing  in- 
formation for  the  proper  regulation  of 
its  business,  and  also  in  order  that  it 
may  comply  with  a  regulation  of  the 
Pablic  Service  Commission,  requiring 
all  gas  famished  without  charge  with- 


in the  state  to  be  metered.  See  the 
reported  ease  (Pittsbxjbgh  &  W.  V. 

Gas  Co.  v.  Richabdson,  ante,  86). 

Eftcflt  of  failnra  to  sink  w«U  o>  flmd 
aa«. 

Where  a  lease  of  land  for  the  sink- 
ing of  oil  or  gas  wells  provides  un- 
conditionally that  the  lessor  is  to  be 
furnished  with  free  gas,  the  failure  of 
the  lessee  to  sink  wells  on  the  prem- 
ises, or  to  find  gas  thereon,  does  not 
relieve  him  from  the  stipulation  to 
furnish  free  gas. 

Thus,  it  appeared  fn  Boal  v.  Citi- 
zens* Natural  Gas  Co.  (1903)  23  Pa. 
Super.  Ct.  339,  that  an  oil  and  gas 
company  took  a  lease  of  certain  land 
"for  the  sole  and  only  purpose  of 
drilling  and  operating  for  petroleum 
oil  or  gas.*'  It  agreed  to  pay  a 
certain  royalty  on  oil  and  gas  pro- 
duced, and  also  to  furnish  the  lessor 
with  natural  gas  for  heat  and  light 
for  his  house,  during  the  term  of  the 
lease.  One  well  was  drilled,  and, 
after  the  production  of  gas  ceased,  the 
lessee  sought  to  be  discharged  from 
its  obligation  ta  furnish  the  lessor 
with  gas.  It  was  held  that  failure  of 
production  of  gas  did  not  discharge 
the  lessee  from  its  agreement  to  fur- 
nish gas,  since  the  lease  contained  no 
stipulation  that  the  gas  was  to  be  fur- 
nished from  the  leased  premises.  The 
court  said:  "To  hold  that  the  facts 
f>et  up  in  the  affidavit  constitute  a  de- 
fense, we  must  assume  that  the  par- 
ties intended  to  make  the  obligation 
to  furnish  gas  contingent  upon  the 
production  by  the  iMsee  of  oil  or  gas 
from  the  leased  premises.  It  is  not  se 
written  in  the  lease;  nor  is  such  con- 
dition, either  precedent  or  subsequent, 
to  be  implied  from  the  mere  fact  that 
the  premises  were  leased  'for  the  sole 
and  only  purpose  of  drilling  and 
operating'  for  petroleum  oil  or  gas.* 
For  aught  we  know,  the  mere  demise 
for  such  purpose,  with  the  privilege 
it  conferred,  may  have  been  deemed 
by  the  lessee,  and  may  have  been,  in 
fact,  an  adequate  consideration  for 
its  covenant  to  furnish  gas  from  the 
date  mentioned  to  the  end  of  the  term. 
There  is  nothing  unconscionable  in 
such  an  agreement,  and  it  would  be 
neither  inequitable  nor  unjust  to  hold 
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the  ^.essee  to  it,  even  after  it  became 
unprofitable  for  the  lessee  to  continue 
its  operations  and  accordingly  discon- 
tinued them.  The  construction  con- 
tended for  by  the  appellant  is  not  only 
unsupported  by  any  affirmative  lan- 
guage in  the  lease,  but  it  is  negatived 
by  the  fact  that  the  lessee  was  to  be- 
gin furnishing  gas  within  fifteen  days 
after  the  lease  was  executed.  Surely 
the  lessee  could  not  postpone  perform- 
ance of  this  duty  by  postponing  its 
operations.  Neither  could  it  termi- 
nate or  suspend  its  obligations  by 
ceasing  or  suspending  operations,  aft- 
er drilling  a  single  well  and  operating 
it  to  exhaustion." 

So,  in  Kokomo  Natural  Gas  &  Oil 
Co.  V.  Albright  (1897)  18  Ind.  App. 
161,  47  N.  E.  682,  there  was  involved 
a  gas  and  oil  lease  whereby  the  lessees 
were  to  have  exclusive  right  to  the 
lessor's  premises,  to  operate  gas  and 
oil  wells,  and  in  consideration  the 
lessees  were  to  furnish  gas.  for  four 
residences  free  of  charge,  so  long  as 
gas  was  obtained  on  the  land  in  pay- 
ing quantities.  It  was  further  agreed 
that  well  rentals  should  be  paid  at 
the  rate  of  ^200  for  each  well,  $100  to 
be  paid  in  gas;  cash  payment  was  to 
be  made  annually  in  advance,  **wheth- 
er  a  gas  well  is  drilled  or  not."  No 
wells  were  dug,  but  the  rental  was  paid 
for  a  period  of  two  years,  after  which 
time  no  gas  was  furnished.  It  was 
held  that  the  providing  of  gas  was  not 
dependent  on  the  drilling  of  gas  wells, 
the  court  saying:  "The  special  pro- 
vision relating  to  the  furnishing  of 
gas  free  of  charge  did  not  limit  the 
delivery  of  the  gas  to  a  period  during 
which  it  should  be  obtained  In  paying 
quantities  on  the  land  of  the  appel- 
lees; and  if  the  appellant  would  have 
been  relieved  of  the  obligation  to  con- 
tinue to  furnish  gas  by  reason  of  its 
failure  to  obtain  it  in  paying  quan- 
tities for  piping,  according  to  tiie 
judgment  of  the  company,  and  if  such 
failure  would  diminish  the  demand  of 
the  appellees  in  this  action,  it  would 
seem  to  devolve  upon  the  appellant 
to  show  that  gas  could  not  be  so  ob- 
tained, rather  than  that  the  appellees 
should  be  required  to  show  the  con- 
trary. Under  the  contract  aa  a  whole. 


the  gas  was  to  be  furnished  in  part 
payment  of  the  $200  per  year,  and  as 
an  equivalent  of  (100  in  cash  annual- 
ly, and  the  sum  of  (100,  aa  the-  bal- 
ance, was  to  be  paid  in  caah,  whether 
a  gas  well  were  drilled  or  not.  The 
appellant  was  not  bound  to  drill  a 
gas  well.  It  had  the  right  to  do  so. 
It  was  enough  for  the  appellees  to  be 
ready  and  willing  to  agree  with  the 
appellant  upon  a  place,  and  to  wait 
for  notice  from  the  appellant  that 
it  was  ready  to  locate  the  well.  The 
time  when  the  furnishing  of  gas  was 
to  commence,  and  the  term  during 
which  it  was  to  continue,  w^ris  speci- 
iied  in  the  contract,  and  it  was  al- 
leged in  the  complaint  that  the  gaa 
was  furnished  according  to  the  con- 
tract until  a  certain  date,  and  that 
the  company  then  and  evor  since  has 
failed  and  refused  to  furnish  the  gas 
as  provided  in  the  contract,  though 
the  appelteee  often  requested  it  to  do 
so.  No  other  averment  of  demand  waa 
necessary." 

The  oil  and  gas  lease  construed  in 
Armitage  v.  Mt  Sterling  Oil  &  Gas  Co. 
(1904)  26  Ky.  L.  Rep.  2262,  80  S.  W. 
177,  provided  that  the  lessor  should 
be  supplied  with  free  gas,  and  the 
lessee  agreed  to  sink  a  well  within 
three  years  and  commence  operations 
within  six  months.  It  appeared  that 
the  lessee  failed  to  commence  opera- 
tions within  six  months,  and  the  lessor 
sought  to  cancel  the  lease.  The  court 
held  that  there  was  an  unconditional 
provision  in  the  lease  to  furnish  free 
gas,  commencing  within  a  certain 
time,  and  that  failure  to  comply  there- 
with was  not  excused  by  an  offer  to 
pay  rent  for  the  premises;  but  the 
lessor  could  cancel  for  a  breach  of  the 
agreement  to  furnish  free  gas. 

To  the  name  effect  is  Indiana  Nat- 
ural Gas  &  Oil  Co.  v.  Hinton  (1902) 
169  Ind.  398.  64  N.  E.  224,  involving 
an  oil  and  gas  lease  dated  July  25, 
containing  the  following  terms:  "(1) 
Sacottd  party  agrees  to  drill  a  well 
upon  said  pranises  within  twelve 
months  from  this  date,  or  thereafter 
pay  to  the  first  party  a  yearly  rental 
of  (66  until  said  well  is  drilled.  ,  .  . 
(2)  Should  oil  be  found  in  payhig 
quantities  upon  th«  premises,  second 
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party  agrees  to  deliver  to  first  party, 
in  the  pipes  with  which  second  party 
may  connect  the  well  or  wells,  the 
one-eighth  part  of  all  the  oil  pro- 
duced and  saved  from  the  premises. 
(3)  Should  gas  be  found,  second  party 
agrees  to  pay  first  party  $200  yearly, 
payable  quarterly  on  deqand,  for 
each  and  every  well  which  is  trans- 
ported or  used  -off  the  premise.s,  bo 
long  as  the  same  is  transported.  (4) 
First  party  sbal]  have,  free  of  ex- 
penses, gas  from  the  wdl  or  wells,  to 
use  at  his  own  risk,  to  light  and  beat 
the  dwellings  now  on  the  premises, 
with  pipe  to  conduct  the  same  to  said 
dwellings  free  of  cost.  .  .  .  (9) 
Second  party  agree  to  furnish  gas  to 
first  party  for  use  at  his  premises  on 
or  before  the  ifith  day  of  November." 
The  court  held,  that  tihe  obligation  to 
furnish  free  gas  was  independent  of 
the  obligation  imposed  by  the  $rst 
clause  of  the  agreement, — to  sink 
wells,  or  pay  rental  on  failure  so  to  do. 

But  in  Evans  v.  Consumers'  Gas 
Trust  Co.  (1891)  —  Ind.  — ,  31 
673,  29  N.  E.  398.  it  appeared  that,  by 
an  oil  and  gas  le,ase,  the  lessee  con- 
tracted to  complete  a  gas  well  within 
ninety  days,  and,  in  case  of  failure  so 
to  complete  it,  to  pay  a  yearly  sum 
until  it  was  completed.  He  also  con- 
•  tracted  to  furnish  the  lessor  free  gas 
for  his  premises,  with  pipes  and  fix- 
tures, etc.  The  court  held  that  the 
lessee  was  bound  to  furnish  gas  and 
piping  only  if  gas  was  obtained,  and 
that  where  the  lessee  failed  to  sink 
veils,  the  lessor  was  entitled  to  nomi- 
nal damages  only.  The  appellant  con- 
tended that  the  agreement  to  furnish 
gas  was  absolute  and  unconditional, 
but  the  court  construed  the  terms  of 
the  contract,  taking  all  the  provisions 
into  consideration,  to  mean  that  the 
lessee  agreed  to  funiish  gas  only  if  it 
obtained  gas  from  the  well  to  be 
drilled. 

In  Indiana  Natural  Gas  &  Oil  Co. 
V.  Leer  (1904)  34  Ind.  App.  61,  72 
E.  283,  it  was  said,  by  way  of  dictum, 
that  an  agreement  to  furnish  to  a 
lessor  free  gas  from  ""the  well  or  wells 
in  use"  meant  that  the  gas  was  "to 
come  from  a  well  or  wells  on  the  prem- 


ises," giving  no  right  to  gas  until  a 
well  was  completed. 

The  decision  in  Weger  v.  Western 
Supply  &  Wrecking  Go.  (1916)  199  111. 
App.  34,  is  abstracted  in  the  official 
report  as  follows:  "In  an  action  to 
recover  for  breach  of  a  lease  of  land 
demised  for  the  production  of  oil  and 
gas,  where  it  appeared  that  the  lease 
contained  a  covenant  to  pay  plaintiffs 
an  agreed  rental,  and  to  supply  them . 
with  gas  for  domestic  use  without 
cost,  *while  the  product  of  eaeh  well 
in  which  gas  only  is  found  shall  be 
marketed  from  said  premises;'  that 
the  lease  was  assigned,  and  the  as- 
signee drilled  a  well  which  produced 
gas  only,  which  was  marketed  for  gen- 
eral consumption;  that  the  lease  was 
afterwards  assigned  to  defendant;, 
that,  the  flow  of  gas  becoming  xnsufii- 
eient  to  supply  plaintiffs  if  allowed  to 
go  into  defendant's  commercial  line, 
plaintiffs  shut  it  off  from  the  line,  and 
for  some  time  used  the  gas  without 
cost;  that  later  an  arrangement  was 
made  whereby  the  owner  of  land  on 
which  there  were  strong  gas  wells, 
which  were  owned  by  defendant,  se- 
cured the  right  to  use  gas  from  plain- 
tiffs* well,  without  cost,  for  domestic 
purposes,  so  as  to  increase  the  pres- 
sure in  defendant's  commercial  line 
from  the  wells  on  such  other  person's 
land,  defendant  agreeing  not  to  take 
up  the  pipe  from  the  well  as  intended, 
which  would  have  prevented  plaintiffs 
from  using  the  gas,  but  to  allow  it  to 
remain  with  the  well  shut  off  from 
defendant's  commercial  line;  and 
plaintiffs  claimed  that  the  gas  used 
by  such  other  person  was  'marketed' 
within  the  meaning  of  the  lease,  en- 
titling them  to  rental, — held,  that  un- 
der the  evidence  the  lease  was  super- 
seded by  the  new  arrangement,  and 
that  plaintiffs  could  not  recover  for 
rental." 

Gases  involving  the  cancelation  of 
an  oil  and  gas  lease  for  failure  to 
prosecute  the  work  are  not  within  the 
scope  of  this  discussion,  though  a  pro- 
vision for  free  gas  is  contained  in  the 
lease  in  question,  unless  that  provi- 
sion is  specifically  considered. 

M.  J.  Q. 


Digitized  by 


94 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[9  AXJC. 


LOUISVILLE  ft  NASHVILLE  RAILROAD  COMPANY,  Appt. 

V. 

MARIE  ROBERTS,  by  Next  Friend. 

KentHctcjf  Court  of  AppetUa  — February  24,  1920. 
(_  Ky.  — ,  218  S.  W.  718,) 

Carrier  —  injury  by  cinder  —  leaviuir  door  open     train  in  tunaeL 

1.  A  carrier  is  liable  for  injury  to  the  eye  of  a  passenger  due  to  a  cinder 
enterinsT  the  car  where  a  brakemai.,  contrary  to  rules,  left  the  door  of  the 
car  open  when  tiie  train  was  passing  through  a  tunnel. 

ISee  note  on  this  question,  beginning  on  page  96.] 

Evidence  —  hearsay  —  statement  of 

physician.  Is  not  reversible  error  if  the  same  fact 

2.  In  an  action  against  a  carrier  for  was  proved'^. competent  testimony, 
injury  to  a  passenger's  eye  evidence  is       [See  2  R.  G.  L.  262,  263.] 

not  admissible  that  the  physician  con-  Damages  —  injury  to  eye  —  amount, 
.suited  by  the  passenger  said  that  a       4.  One  thousand  dollars  is  not  eat- 

cinder  which  entered  the  eye  was  cMsive  to  allow  for  negligent  injury 

more  than  likely  to  cause  the  trouble,  by  a  carrier  to  the  eye  of  a  passenger 

[See  6  R.  C.  L.  92.]  which  causes  a  growth  in  the  eye  and 

Avpeal  —  hearsay  testimmiy     ntm*  impalnnent  of  vision. 

prejudicial  error.  [See  2  R.  C.  L.  200;  8  R.  C.  L.  673  et 

8.  Admission  of  hearsay  testimony  seq.] 


Appeal  by  defendant  from  a  judgment  of  the  Circuit  Court  for  Breathitt 
County  in  favor  of  plaintiff  in  an  action  brought  to  recover  damages  for 
personal  injuries  alleged  to  have  been  caused  hy  the  ne^igence  of  defend- 
ant's servants.  Aj^rmed. 

The  facts  are  stated  in  the  Commissioner's  opinion. 

Messrs.  Benjamin  D.  Warfldd.  O.    v.  Hibbitt,  189  Ky.  43,  139  Am.  St. 


H.  Pidlar^  and  J.  H.  Bentw,  for  ap- 
pellant: 

The  petition  did  not  state  a  cause  of 
action,  and  appellant's  demurrer 
thereto  should  have  been  sustained. 

Missouri,  K.  &  T.  R.  Go.  v.  Orton,  67 
Kan.  848,  73  Pac.  63, 14  Am.  Neg.  Rep. 
648;  O'Donnell  v.  Louisville  &  N.  R. 
Co.  19  Ky.  L.  Rep.  1005,  42  S.  W.  846; 
Cincinnati.  N.  0.  &  T.  P.  R.  Co.  v. 
Baxter,  33  Ky.  L.  Rep.  305,  18  L.R.A. 
(N.S.)  241,  110  S.  W.  248;  2  White, 
Personal  Injuries  on  Railroads,  656, 
p.  996;  Gosney  v.  Louisville  &  N.  R. 
Co.  169  Ky.  323.  L.R.A.1916E,  458,  183 
S.  W.  638;  Covington  &  C.  R.  Transfer 
&  Bridge  Co.  v.  Hulvey,  136  Ky.  223, 
26  LJl.A.(N.S.)  204,  122  S.  W.  129. 

Even  if  the  petition  bad  alleged  a 
cause  of  action,  plaintiff  failed  to 
prove  one,  and  defendant  was  entitled 
to  a  peremptory  instruction  both  on 
that  ground  and  because  the  petition 
did  not  state  a  cause  of  action. 

Louisville  &  N.  R.  Co.  v.  Cox,  145 
Ky.  716^  141  S.  W.  59;  Louisville  R.  Co. 


Rep.  464,  129  S.  W.  319;  Mast  v.  Leh- 
man. 100  Ky.  464,  88  S.  W.  1056;  Gore 
V.  Illinois  C.  R.  Co.  17  Ky.  L.  Rep.  799, 
32  S.  W.  754;  Hill  v.  Ragland.  114  Ky. 
209,  70  S.  W.  634, 

If  the  growth  on  plaintifTs  eye 
could  readily  be  removed,  it  was  her 
duty  to  have  this  done. 

Louisville  &  N.  R.  Go.  v.  Reaume. 
128  Ky.  100,  107  S.  W.  290;  Illinois 
G.  R.  Co.  v.  Gheen,  112  Ky.  696,  66 
S.  W.  639,  68  S.  W.  1087;  Louisville  & 
N.  R.  Co.  V.  Wilkins,  143  Ky.  572,  136 
S.  W.  1023,  Ann.  Gas.  1912D.  618; 
Western  U.  Teleg.  Co.  v.  Matthews, 
113  Ky.  188,  67  S.  W.  849. 
The    court    erred    in  permitting 

Elaintiff  to  testify  to  what  she  says 
ir.  Trapp  told  her  as  to  what  was  the 
cause  of  the  growth  on  her  eye. 

Louisville  &  N.  R.  Co.  v.  Lynch,  187 
Ky.  696,  126  S.  W.  362;  Louisville  & 
N.  R.  Co.  V.  Smith,  27  Ky.  L.  Rep.  257, 
84  S.  W.  756. 

Messrs.  E.  C.  O'Rear.  W.  N.  Cope, 
and  T.  T.  Cope  for  appellee. 
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Olay»  C,  filed  the  following  opin- 
ion: 

Through  her  father  as  next 
friend,  Marie  Roberts,  an  infant, 
brought  suit  against  the  Louisville 
ft  Nashviile  Railroad  Company  to  re- 
cover damages  for  personal  injuries. 
From  a  verdict  and  judgment  in  her 
favor  for  $1,000,  the  railroad  com- 
pany appeals. 

It  appears  from  the  petition  that 
the  defendant  owns  and  operates  a 
railroad  between  Jackson  and  Mc- 
Roberts,  and  that  on  March  6,  1916, 
plaintiff  purchased  a  ticket  from 
Jackson  to  Haddix,  and  entered  the 
rear  coach  of  defendant's  passenger 
train  and  took  a  seat  near  the  front 
door.  The  petition  further  alleges 
that,  after  said  train  left  Jackson, 
the  first  stop  was  made  at  Dumont, 
a  flag  station  near  the  Dumont  tun- 
nel ;  that  the  defendant,  by  its  agents 
and  employees  who  had  charge  of 
the  train,  carelessly  and  negligently 
left  the  front  door  of  the  rear  pas- 
senger car  open  as  the  train  entered 
Dumont  tunnel;  that  the  rear  pas- 
senger car,  in  which  plaintiff  was 
seated,  was  filled  with  fumes,  smoke, 
and  cinders  that  came  from  the  en- 
gine of  said  train  and  entered  the 
open  door  of  the  car,  stifling  and 
suffocating  the  plaintiff;  and  that 
a  hot  cinder  entered  her  right  eye, 
causing  her  great  pain' and  impair- 
ing her  vision. 

Plaintiff's  testimony  is  in  sub- 
stance as  follows:  She  got  on  the 
train  at  Jackson.  §he  and  her 
mother  took  a  seat  near  the  door. 
After  the  conductor  took  up  the 
tickets,  the  train  stopped  at  Dumont. 
As  they  went  into  the  tunnel,  the 
brakeman  came  in  and  left  the  door 
open.  The  car  was  filled  with  cin- 
ders, and  a  cinder  went  into  her  eye. 
In  about  a  week  she  went  to  Jack- 
son, and  Dr.  Back  removed  the  cin- 
der. After  that  a  growth  appeared 
in  her  eye,  and  she  went  to  Lexing- 
tmi  to  consult  a  specialist,  who  pre- 
scribed for  her.  Dr.  -Back  testified 
that  he  removed  something  from 
plaintiff's  eye  about  the  size  of  a  pin 
pointy  but  could  not  say  whether  it 
was  a  cinder  or  not  Dr.  Wickliffe 


testified  that  there  was  a  growth  in 
plaintiff's  eye,  which  he  called  a 
"pterygium,"  but  that  the  growth 
could  be  removed  by  an  operation. 
Dr.  Hurst  testified  that  he  dis- 
covered a  little  fi^owth  in  plaintiff's 
eye,  and  that  this  growth  could  have 
been  caused  by  a  cinder.  Dr.  Offutt, 
a  specialist,  deposed  that  a  cinder, 
if  left  in  the  eye,  could  have  caused 
the  growth.  On  the  other  hand,  Dr. 
Trapp,  another  specialist,  testified 
that  a  cinder  could  not  have  caused 
the  growth. 

It  is  insisted,  not  only  that  the  de- 
murrer should  have  been  sustained 
to  the  petition,  but  that  defendant 
was  entitled  to  a  directed  verdict. 
To  support  this  position  the  case  of 
Missouri,  K.  &  T.  R.  Co.  v.  Orton, 
67  Kan.  848,  73  Pac.  63,  14  Am. 
Neg.  Rep.  548,  is  relied  on.  In  that 
case  plaintiff  passed  through  a  train 
looking  for  a  seat,  and,  finding  none, 
he  stopped  in  the  door  of  the  car, 
and  while  standing  there  a  cinder 
struck  him  in  the  eye.  Though 
there  was  a  verdict  in  favor  of  plain- 
tiff, the  jury  found  that  the  engine  ■ 
of  the  train  was  in  good  repair  and 
was  supplied  with  the  beat  known 
appliances  to  prevent  the  escape  of 
cinders ;  that  the  engineer  in  charge 
was  both  competent  and  skilful,  and 
80  was  the  fireman ;  and  that  the  en- 
gine was  being  properly  and  skil- 
fully managed  and  operated  at  the 
time  the  injury  occurred.  After 
adverting  to  the  fact  that  the  find- 
ings of  the  jury  acquitted  the  com- 
pany of  all  negligence  as  to  the  con- 
struction of  the  locomotive  and  its 
management  and  operation,  the 
court  said :  "The  only  other  charge 
of  negligence  was  in  failing  to  keep 
closed  the  door  of  the  coach  where- 
in the  plaintiff  was  riding.  The 
rules  of  the  company,  it  is  true,  re- 
quired that  the  doors  be  kept  closed ; 
but  the  opening  and  closing  of  the 
doors  and  windows  of  cars  are  not 
fuUy  within  the  control  of  the  com- 
pany or  its  employees.  Passengers 
pass  from  one  coach  to  another,  and 
hence  the  doors  are  frequently 
opened:  they  are  also  frequently 
opened  by  passengers  for  purposes 
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of  ventilation.  The  mere  fact  that  a 
cinder  comes  in  at  a  door  or  window 
and  strikes  a  passenger  is  not  evi- 
dence of  negligence.  Cinders  come 
into  cars  and  into  contact  with  pas- 
sengers, whether  they  are  ratting  or 
standing.  Orton  might  have  been 
struck  as  readily  if  he  had  been  oc- 
cupying an  end  seat  as  when  stand- 
ing. As  the  appliances  were  of  the 
best  and  the  operation  and  manage- 
ment proper  and  skilful,  the  pre- 
sumption of  negligence  does  not 
obtain  in  favor  of  the  passenger  as 
it  otherwise  might  have  done.  In 
view  of  the  excellent  condition  and 
skilful  operation  of  the  locomotive, 
the  company  was  no  more  respon- 
sible for  the  accident  than  if  the 
cinder  had  come  from  a  steam 
thresher  operated  in  proximity  to 
the  railroad.  From  the  record  we 
cannot  say  that  there  was  such  proof 
as  warranted  a  finding  of  culpable 
negligence  with  respect  to  the  open 
door.  For  that  reason  we  are  of  the 
opinion  that  the  motion  for  a  new 
trial  should  have  been  sustained, 
and  therefore  the  judgment  will  be 
reversed  and  the  cause  remanded  for 
further  proceedings." 

In  the  case  under  consideration, 
it  is  pointed  out  that  plaintiff  did 
not  rely  upon  the  defective  spark 
arrester,  or  the  negligent  manage- 
ment of  the  train,  but  predicated  her 
case  on  the  fact  that  the  door  of  the 
car  was  left  open,  which,  it  is  inr 
sisted,  was  not  negligence.  It  may 
be  conceded  that  ordinarily  the  fact 
that  the  window  or  door  of  a  car  is 
left  open  is  not  evidence  of  negli- 
gence, since  passengers  are  in  the 
habit  of  raising  and  lowering  win- 
dows, and  going  in  and  out  of  doors; 
but  that  rule  cannot  be  applied  to 


the  facts  of  this  case.   H^,  it  was 
the  rule  of  the  company  to  close  the 
doors  of  the  cars  when  going 
through  a  tunnel.    The  brakeman 
was  charged  with  notice  of  the  loca- 
tion of  the  tunnel..  It  is  a  matter 
of  common  knowledge  ihat  if  the 
door  of  a  car  without  a  vestibule  is 
left  open,  cinders  will  probably  en- 
ter the  car.    Hence,  if  the  brake- 
man  himself  left  the  door  open,  just 
as  the  train  was  about  to  enter  the 
tunnel,    and  this 
caused  the  cinder  to  iJ'^itS^JSi""' 
enter  pluntiff's  eye,  i«avinv  do»r 
it  cannot  be  doubted  TJ^CS!'*'"  " 
that  he  was  guilty 
of  negligence  for  which  the  com- 
pany was  liable.   That  being  true, 
a  cause  of  action  was  both  pleaded 
and  proved. 

Over  the  objection  of  defendant, 
plaintiff  was  permitted  to  state  that 
the  specialist  whom  she  visited  in 
Lexington,  on  being  told  that  plain- 
tiff had  gotten  a  cinder  in  her  c^e, 
stated    that  more 
than  likely  that  was  SSiU^ 
the   cause  of  her  JgiSSta"* 
trouble.   It  may  be 
conceded  that  this  evid^ce  was 
mere  hearsay,  and  was  not  admis- 
sible.   Louisville  &  N.  R.  Co.  v. 
Lynch,  137  Ky.  696,  126  S.  W.  862. 
But  we  do  not  re- 
gard its  admission  ?Ji?fCS;y-i::Sr 
as  prejudicial,  since  g^^"*****' 
the  same  fact  was 
shown    by   con:q>etent  testimony. 
Ohio  &  K.  R.  Co. 
V.  Beuris,  146  Ky.  tBjnvr  t*  w*— 
612,  143  S.  W.  16.  — 

We  do  not  regard  the  verdict  as 
excessive. 

Judgment  affirmed. 


ANNOTATim. 
Carrier's  duty  to  patwmger  wlulc  train  i»  gong  throogfa  tuniiel. 


The  reported  case  (Louisville  &  N. 
R.  Co  v.  Roberts,  ante,  94)  holds 
that  if  the  rules  of  a  railway  company 
require  the  closing  of  the  car  doors 
in  passing  through  a  tunnel,  and  a 
brakeman  leaves  a  door  open  as  the 
train  is  about  to  enter  the  tunnel,  and 


as  a  result  a  cinder  enters  a  pas- 
senger's eye,  causing  injury,  negli- 
gence is  shown  for  which  the  railway 

company  is  liable. 

The  proposition  that  a  railway  com- 
pany owes  a  duty  to  provide  lights 
and  to  close  the  windows  and  doors 
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In  passing  through  a  Ion?  tunnel  is 
supported  by  Western  Maryland  R.  Go. 
V.  SUnler  (1888)  61  Md.  266,  48  Am. 
Rep.  96,  where  a  passenger  recovered 
damages  for  injury  sustained  by  run- 
ning his  arm  through  the  glass  in  a 
door  of  "Uie  car  in  attempting  to  close 
it  while  the  train  was  passing  through 
a  tunnel.  The  court  said:  "It  ap- 
peared in  the  proof  of  the  defendant 
that  the  running  time  for  the  passage 
of  the  tunnel  was  from  six  to  seven 
minutes.  .  .  .  There  can  be  no 
doubt  that  it  is  the  duty  of  railroads 
for  the  conveyance  of  passengers  to 
take  proper  precautions,  in  the  man- 
agement^  appointments,  and  discipline 
on  tiieir  trains,  to  secure  the  safety 
and  reasonable  comfort  of  their  pas- 
sengers. .  .  .  The  company  knew 
the  train  had  to  pass  through  the  tun- 
nels  of  the  Baltimore  and  Potomac 
Railroad.  Lights  were  necessary  for 
such  a  totally  dark  transit.  The  ne- 
cessities of  passengers  might  require 
light  during  the  passage  of  them.  No 
argument  is  needed  to  prove  this.  The 
ofllcers  of  the  train,  testifying  for  the 
defendant,  say  there  were  lights  in 
all  the  cars;  but  this  is  a  question  of 
evidence,  and  the  plaintiff  and  anoth- 
er passenger  say  there  were  none. 
The  imperative  necessity  for  closing 
the  windows,  doors,  and  even  the 
ventilators  when  passing  through  tun- 
nels, to  prevent  the  otherwise  inev- 
itable discomfort  from  the  smoke, 
cinders,  and  gas,  is  notorious.  The 
ordinary  practice  of  the  company  to 
do  that  before  entering  a  tunnel,  as 
proved  by  the  defendant's  own  wit- 
nesses, establishes  the  importance  of 
such  preeantions.  There  were  ten 
passenger  coaches,  and  but  two  con- 
dactors  and  two  brakemen  on  the 
train.  When  the  cry  was  made,  to 
'shut  the  door,*  there  was  no  officer 
in  the  car  to  comply  with  the  pas- 
sengers* request,  and  the  plaintiff  was 
impelled  by  his  discomfort  to  attempt 
to  do  it  himself.  Whilst  we  do  not 
think,  or  mean  to  say.  that  an  officer 
should  have  been  provided  for  every 
ev*  or  that  the  omission  to  shut  out 
the  gas  and  smoke  would  of  itself  have 
given  a  right  to  passengers  to  sue  for 
the  discomfort  and  annoyance,  yet  we 
9  A.L.R.— 7. 


think  all  the  recited  facts  and  cir- 
cumstances taken  together,  if  found 
by  a  jury,  would  warrant  liie  finding 
of  negligence  on  the  part  of  the  de- 
fendant, and  justify  a  verdict  for  the 
plaintiff,  unless  the  plaintiff's  con- 
duct amounted  to  contributory  neg- 
ligence." And  the  court  held  that 
contributory  negligence  was  not 
shown  as  matter  of  law  by  the  fact 
that  the  plaintiff,  who  was  sitting 
nearest  the  door  in  a  crowded  car,  at- 
tempted to  close  it,  even  though  he 
knew  there  were  persons  both  inside 
and  outside  the  doorway,  and  their 
presence  may  have  been  the  immediate 
cause  of  the  accident. 

In  an  attion  for  injury  to  an  infant 
passenger  by  being  s^ck  in  the 
by  a  cinder  which  entwed  through  an 
open  window  when  the  train  was  pass- 
ing through  a  tunnel,  ^ere  being  evi- 
dence that  the  passenger  had  request- 
ed the  conductor  before  reaching  the 
tunnel  to  close  the  window,  which  she 
was  unable  to  do,  and  that  he  had 
failed  to  do  so,  the  court,  in  Lexington 
^  E.  R.  Go.  V.  Robinson  (1919)  —  Ky, 
— ,  216  S.  W.  86,  stated  that  the  plain- 
tiff's evidence,  while  unsatisfactory, 
was  sufficient  to  take  the  case  to  the 
jury,  yet  that  the  verdict,  which  was 
for  the  plaintiff,  was  not  only  against 
the  weight  of  the  evidence,  but  the 
amount  awarded  as  damages  was  so 
excessive  that  for  both  reasons  a  re- 
versal must  be  ordered. 

The  view  that  it  is  not  necessarily 
negligence  as  matter  of  law  for  a 
street  railway  company  to  permit  a 
passenger  on  a  crowded  street  car  to 
stand  on  the  running  board  of  the 
car  when  passing  through  a  tunnel  is 
supported  by  North  Ghicago  Street  R. 
Co.  V.  Polkey  (1908)  208  IIL  225,  67 
N.  E.  793,  14  Am.  Neg.  Rep.  275,  an 
action  for  the  death  of  a  passenger 
who  was  killed  by  falling  or  being 
knocked  from  ,a  street  car  while  rid- 
ing in  this  position  when  it  passed 
through  a  tunnel.  The  principal  con- 
tention of  the  plaintiff  was  that  the 
conductor  negligently  attempted  to 
collect  fares  while  passing  through 
the  tunnel,  and  that  the  passenger, 
while  reaching  for  his  fare,  in  the 
exercise  of  ordinary  care,  touched  the 
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tunnel  walls  and  lost  his  hold.  A 
judgment  for  the  plaintiff  was  re- 
versed largely  because  of  an  instruc- 
tion that,  as  matter  of  law,  carriers 
are  held  to  the  exercise  of  the  highest 
degree  of  care,  skill,  or  diligence  for 
the  safety  of  passengers  consistent 
with  the  mode  of  conveyance  em- 
ployed, and  a  refusal  to  qualify  this 
instruction,  as  requested  by  the  de- 
fendant, so  as  to  limit  the  degree  of 
care  required  to  the  hii^est  degree 
consistent  with  the  practical  opera- 
tion of  the  railway. 

Clarke  v.  Louisville  &  N.  R.  Co. 
(1897)  101  Ky.  34,  86  L.R.A.  123.  39 
S.  W.  840,  2  Am.  Neg.  Rep.  360.  in 
which  recovery  was  denied  for  injury 
to  a  passenger  by  protruding  his  elbow 
through  an  open  window  when  the 
train  was  passing  through  a  tunnel, 
turns  on  the  question  of  contributory 
negligence,  it  being  held  that  a  com- 
plaint was  subject  to  demurrer  which 
alleged  that  the  passenger,  in  placing 
his  eyeglasses  in  his  pocket,  protruded 
his  elbow  through  an  open  window, 
not  more  than  li  inches  beyond  the 
outer  surface  of  the  ear,  and  was 
struck  by  the  timbers  in  the  tunnel, 
which  were  in  such  close  proximity 
to  the  track  that  the  natural  and  usual 
oecillfttiotts  of  the  cars  were  sufficient 
to  cause  them  to  strike  against  the 
timbers.   The  court  applied  the  rule 


that  one  who  voluntarily,  and  without 
qualifying  circumstances  impelling 
him  to  do  so,  places  his  arm  out  of  a 
car  window,  is  negligent,  and  cannot 
recover  for  the  resulting  injiury. 

And  in  Shelton  v.  Louisville  ft  N.  B. 
Co.  (1897)  19  Ky.  L.  Rep.  216,  39  S. 
W.  842,  2  Am.  Neg.  Rep.  ^62,  an  action 
for  death  of  a  passenger  in  the  same 
tunnel  as  in  the  preceding  case,  it 
was  held  that  a  cause  of  action  was 
not  stated  by  a  petition  alleging  that 
the  passenger  became  suddenly  «nd 
violently  ill,  and  while  in  great  pain 
and  in  a  half-fainting  condition  pro- 
truded his  head  through  a  car  window 
to  vomit,  when  he  was  struck  by  the 
timbers  of  the  tunnel  and  instantly 
killed,  it  not  appearing  when  the  win- 
dow was  opened,  nor  who  opened  it, 
or  that  those  in  charge  of  the  train 
knew  of  the  illness,  or  the  dangerous 
position  assumed  by  the  deceased,  or 
could  have  known  it  by  reasonable 
care. 

As  is  indicated  in  the  title,  the  an- 
notation does  not  purport  to  cover  the 
question  of  contributory  n^igence, 
although  that  is  referred  to  in  some 
of  the  cases  cited,  since  it  does  not 
appear  that  the  question  would  usual- 
ly present  itself  in  a  form  distinctive 
to  the  class  of  cases  under  considera- 
tion. B.  E.  H. 


STATE  OF'NORTH  DAKOTA  EX  REL.  WILLUM  LANGER,  Attorney 

GenenU,  Appt., 
v. 

GAMBLE-ROBINSON  FRUIT  COMPANY  et  al.,  Respts. 
Wotth  IhOaiia  aupreme  Court  ^Oeeember  27,  1919, 
(—  N.  D.  — ,  176  N.  W.  103.) 

Hfonopoly  — -  necessity  of  criminal  prosecution. 

1.  The  civil  remedy  provided  by  §  8004,  Comp.  Laws  1913,  is  not  con- 
ditioned on  a  successful  criminal  prosecution  under  the  penal  statutea, 
and  may  be  brought  independently  of  criminal  proceedings. 

[See  note  on  this  qtiestion  beginning  on  page  106.] 

Qno  wamuito  —  to  annul  diar^  —    attorney  general,  in  which  it  is  sought 
eifect  of  criaiinal  remedy.  to  procure  the  cancelation  of  the  cor^ 

2.  In  a  dvU  aetion  brought  by  the    porate  charters  of  the  defendanta* 

Headnotes  by  Btbdzbul,  J. 
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where  the  compUint  alletres  a  combi- 
nation of  the  defendants  to  control 
the  price  at  which  they  will  sell  fruits 
and  berries  contrary  to  chapter  65  of 
the  Penal  Code,  it  is  held,  the  civil 
remedy  in  the  nature  of  quo  warrant 
to  procure  the  annulment  of  corporate 
franchises  for  abuse  of  powers,  which 
is  provided  in  §  8004,  Comp.  Laws 
1913,  in  the  Code  of  Civil  Procedure, 
is  the  ordinary  common-law  remedy 
through  which  the  state  might  vindi- 
cate its  sovereign  rights,  and  it  is  not 
to  be  deemed  superseded  by  a  criminal 
remedy,  or  another  rtvil  remedy,  in 
the  absence  of  a  clearly  expressed  \eg^ 
ifllative  intention  to  that  effect. 

[See  22  B.  C.  L.  660, 684.] 
MoBopoly  —  remedy  —  exclusiveness. 

3.  Neither  the  absence  of  provision 
for  a  civil  remedy  in  a  penal  statute 
prohibiting  trusts,  pools,  and  combi- 
nations, nor  the  provision  in  such 
pouil  statute  making  a  judgment  of 


conviction  operate  as  a  forfeiture  of 
corporate  franchises,  sufficiently  evi- 
dences a  legislative  intention  to  make 
the  criminal  remedy  exclusive. 
Corporation  —  abnae  of  powers. 

4.  Section  8004,  Comp.  Laws  1918,  in 
the  Code  of  Civil  Procedure,  author- 
izes a  civil  action  by  the  attorney  gen- 
eral for  the  annulment  of  corporate 
franchises  for  abuse  of  powers,  and 
the  alleged  acts  of  the  defendants 
constitute  abuse  of  their  corporate 
powers,  witiiin  subdivision  2  of  the 
section. 

[See  7  B.  C.  L.  712.] 
—  misuse  of  franchise. 

5.  Misuse  of  a  corporation  fran- 
chise constitutes  abuse  of  powers,  jus- 
tifying the  application  of  the  statu- 
tory civil  remedy,  whenever  the  acts 
of  misuse  involve  injury  to  the  public, 
although  the  same  acts  may  constitute 
a  violation  of  a  penal  statute. 


Appeal  by  relator  from  an  order  of  the  District  Court  for  Burleigh 
County  (Nuessle,  J.)  sustaining  a  demurrer  to  the  complaint  in  an  action 
brought  to  secure  the  cancelation  of  defendants'  corporate  charters.  Re- 
versed, 

The  facts  are  stated  in  the  opinion  of  the  court. 

Hessrs.  William  Langer,  Attorney  No  relief  by  injunction,  or  other- 
Goieral,  Albert  E.  Sheets,  Jr.^,  Assist-    wise  than  by  ouster,  can  be  granted  in 


ant  Attorney  General,  S.  L.  NuchtAi, 
and  Cannody,  Louden,  &  Holieady  for 

appellant. 

Messrs.  Fisk  &  Murphy,  for  re- 
spondent Fruit  Company  : 

A  court  of  equity  has  no  jurisdic- 
tion, unless  expressly  conferred  by 
statute,  to  decree  the  dissolution  of  a 
corporation  or  the  forfeiture  of  its 
franchises,  either  at  the  suit  .of  an  in- 
dividual or  at  the  suit  of  the  state. 

7  B.  C.  L.  731,  §  740;  5  Fletcher, 
Cyc.  Corp.  §  3234;  State  ex  rel.  Leese 
V.  Atchison  &  N.  B.  Co.  8  Am.  St.  Bep, 
179,  and  note,  24  Neb.  143,  38  N.  W. 
43. 

Hessrs.  Murphy  &  Toner  and  But- 
ler, Mitchell,  &  Doherty,  for  respond- 
ent Stacy  Bismarck  Company: 

No  action  lies  for  the  forfeiture  of 
ftc  defMidants'  franchises  under  the 
aUcgationa  of  the  complaint. 

Boyd  V.  United  Statee,  116  U.  S.  616, 
29  U  ed.  746.  6  Sup.  Ct.  Bep.  624; 
Conaselnun  v.  Hitchcock,  142  U.  S. 
547. 35  L.  ed.  1110,  3  Inters.  Com.  Bep. 
816. 12  Sup.  Ct.  Bep.  195;  State  ex  ret 
VcCloiy  Donovan,  10  N.  D.  203,  86 
N.  W.  709;  Be  Beer,  17  N.  D.  184, 116 
N.  W.  672,  17  Ann.  Ca>.  126. 


an  action  begun  in  the  form  in  which 
this  action  was  begun. 

17  Enc.  PI.  &  Pr.  386,  390.  482;  32 
Cyc.  1412;  22  B.  a  L.  656.  719. 

Birdzell,  J.,  delivered  the  opinion 

of  the  court: 

This  is  an  appeal  &om  an  order 
of  the  district  court  of  Burleigh 
county,  sustaining  a  demurrer  to  a 
complaint.  The  action  is  one  by  the 
attoomey  general  to  secure  the  can- 
celation of  the  corporate  charters  of 
the  defendants,  and  is  brought  pur- 
suant to  leave  of  court  obtained  upon 
an  order  to  show  cause  why  the  leave 
should  not  be  granted. 

The  complaint  alleges  the  ofiicial 
relation  of  the  plaintiff  as  attorney 
general  of  the  state,  the  corporate 
existence  of  each  of  the  defendants, 
that  each  defendant  is  a  vholesale 
fruit  dealer,  engaged  in  selling  to  re- 
tailers in  territory  tributary  to  the 
city  of  Bismarck,  and  then,  in  para- 
graph 4.  the  allegations  upon  wliich 
the  sufficiency  of  the  comjdaint  de- 
pends are  set  forth  as  follows: 
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**That  in  the  year  1918  the  defend- 
ants formed  a  pool,  trust,  and  com- 
bination for  the  purpose  tif  fixing  a 
standard  for  the  price,  and  fixing  the 
price,  at  which  fruits  and  berries 
should  be  sold  by  said  defendants  to 
the  trade  and  to  the  public,  and  by 
which  defendants  agreed  between 
themselves  to  establish,  agree  upon, 
and  settle  the  price  each  week,  or 
of tener,  at  which  fruits  and  berries 
sold  by  defendants  should  be  sold  to 
retail  dealers  and  to  the  public,  and 
in  pursuance  of  such  combination 
and  agreement,  representatives  of 
each  of  the  defendant  corporations 
met  together  once  each  week  and 
agreed  together  to  sell  fruits  and 
berries  to  the  retail  trade  and  to  the 
public  at  a  certain  price  during  the 
ensuing  week,  according  to  a  card 
or  price  list  agreed  upon  by  ^id  de- 
fendants; and  said  defendants  have 
ever  since  the  summer  of  1913  con- 
tinued to  combine  and  agree  to- 
gether for  the  purpose  of  fixing  the 
price  at  which  fruits  and  berries 
should  be  sold  by  said  defendants  to 
the  retail  trade  and  the  public  in  the 
city  of  Bismarck  and  the  territory 
tributary  thereto,  and  since  said  last- 
mentioned  date  representatives  of 
said  defendants  have  regularly  met 
togeth^  from  time  to  time  and 
agreed  upon  wad  fixed  the  price,  and 
arranged  a  card  and  price  list  ac- 
cording to  which  said  defendants 
should  sell  fruits  and  berries  to  the 
retail  trade  and  the  public;  and  said 
defendants  still  continue  said  pool, 
trust,  and  combination  for  the  pur- 
pose of  fixing  the  price  at  which 
fruits  and  berries  shall  be  sold  by 
defendants  to  the  retail  trade  and 
the  public,  in  the  city  of  Bismarck 
and  the  territory  tributary  thereto, 
and  in  pursuance  of  said  pool,  trust, 
combination,  and  agreement  for  fix- 
ing prices  neither  of  said  defendants 
will  sell  fruit  or  berries  at  any  other 
price  than  the  price  agreed  upon  by 
said  defendants,  and  each  of  said  de- 
fendants, pursuant  to  said  agree- 
ment, sells  fruit  and  berries  at  iden- 
tically the  same  price  in  the  same 
territory,  and  preclude  and  prevent 
a  free  and  unrestricted  competition 
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between  themselves  in  the  sale  of 
fruits  and  berries  to  the  retail  trade 
and  to  the  public  in  the  city  of  Bis-' 
marck  and  the  territory  ^butary 
thereto,  in  violation  of  chapter  65 
of  the  Penal  Code,  Compiled  Laws, 
State  of  North  Dakota,  for  the  year 
1913." 

A  general  demurrer  was  sustained 
to  the  foregoing  complaint,  and  the 
matter  is  here  upon  appeal  from  the 
order. 

The  complaint  must  be  considered 
in  the  light  of  the  following  provi- 
sions of  law : 

Constitution,  §  21:  "The  provi- 
sions of  this  Constitution  are  man- 
datory and  prohibitory  unless,  by 
express  words,  they  are  declared  to 
be  otherwise." 

Constitution,  §  146:  "Any  com- 
bination between  individuals,  cor- 
porations, associations,  or  either, 
having  for  its  object  or  effect  the 
controlling  of  the  price  of  any  prod- 
uct of  the  soil  or  any  article  of  manu- 
facture or  commerce,  or  the  cost 
of  exchange  or  transportation,  is 
prohibited  and  hereby  declared  un- 
lawful and  against  public  policy ;  and 
any  and  all  franchises  heretofore 
granted  or  extended,  or  that  may 
hereafter  be  granted  or  extended  in 
this  state,  whenever  the  owner  or 
owners  thereof  violate  this  artide, 
shall  be  deemed  annulled  and  ber 
come  void." 

Section  8004,  Comp.  Laws  1913, 
provides.:  ".  .  .  An  action  may 
be  brought  by  the  state,  or  by  any 
private  person  in  the  name  of  the 
state,  on  leave  granted  therefor,  by 
the  district  court,  upon  cause  shown 
for  the  purpose  of  annulling  the  ex- 
istence of  any  corporation  created 
by,  or  under  the  laws  of  this  state, 
except  a  municipal  corporation, 
whenever  any  such  corporation 
shaU: 

"1.  .   .  . 

**2.  Violate  the  provisions  of  any 
law  by  which  such  corporation  shall 
have  forfeited  Its  corporate  rights, 
privileges  and  franchises  by  abuse 
of  its  powers." 

The  succeeding  section  of  th^ 
same  article  makes  provisions  for « 


Digitized  by 


STATE  EX  REL.  LANGER  v.  ( 
(—  y.  D,  — , 

the  bringing  of  an  action  by  an  in- 
dividual in  case  of  the  refusal  of  the 
attorney  general,  for  notice  to  the 
corporation  for  distribution  of  the 
coiporate  property  to  creditors, 
claimants*  and  stockholders  follow- 
ing a  judgment  of  dissolution,  for 
the  appointment  of  a  receiver,  for 
the  payment  of  costs,  for  filing  a 
copy  of  the  judgment  roll  in  the  of- 
fice of  the  secretary  of  state  or  the 
iosiurance  commissioner  (depending 
upon  the  kind  of  corporation),  etc. 

The  substance  of  chapter  65  of  the 
Penal  Code  requiring  consideration 
may  be  stated  as  follows:  It  pro- 
vides that  those  entering  into  pro- 
hibited pools,  combinations,  etc., 
shall  be  guilty  of  a  misdemeanor,  de- 
lines  illegal  combinations  in  such  a 
manner  as  to  bring  the  alleged  acts 
of  the  defendants  within  its  penal 
provisions,  and  it  provides  as  pun- 
ishment the  fining  of  the  guiH^  cor- 
poration up  to  the  maximum  of 
$&,000,  and  fining  and  imprisonment, 
or  both,  of  the  guilty  officers  of  the 
corporation.  One  of  the  sections 
(Comp.  Laws  ms,  §  9954)  reads: 
"Every  domestic  or  foreign  corpora- 
tion authorized  to  do  business  in 
this  state,  which  shall  have  been 
found  sailty  in  any  court  of  com- 
petent jorifldiction  of  violating  any 
of  the  provisions  of  this  chapter,  is 
hereby  denied  the  right  of  and  pro- 
hibited from  doing  business  in  this 
state,  and  the  charter,  articles  of  in- 
corporation, or  authority  granted, 
authorizing  such  corporation  to  do 
business  in  this  state,  shall  cease 
and  become  void,  and  it  shall  become 
the  doty  of  the  secretary  of  state, 
apon  the  filing  in  his  office  of  a  cer- 
tified copy  of  such  judgment,  to  im- 
mediately cancel  the  authorization 
or  charter  of  such  corporation  and 
give  such  corporation  written  notice 
of  such  cancdation." 

It  contains  further  sections  ren- 
dering c<nnbination3  and  contracts 
made  in  violation  of  the  chapter 
void,  and  not  enforceable  in  law  or 
equity,  excusing  purchasers  from 
habilily  to  pay  for  commodities  sold 
in  carrying  out  prohibited  combina- 
tions, uid  authorizing  the  taking  of 
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testimony  by  the  attorney  general 
upon  notice.  Injunction  is  also  au- 
thorized to  prevent  the  corporation 
from  disposing  of  or  removing  its 
property  during  the  pendency  of 
suit  unless  a  bond  be  given  condi- 
tioned for  the  payment  of  any  judg- 
ment, fine,  and  costs  that  might  be 
adjudged  in  the  action. 

The  principal  contention  of  the  de- 
fendants and  respondents  is  that  the 
relief  demanded  cannot  be  decreed 
unless  and  until  the  respondents  are 
convicted  criminally  under  the  Penal 
Code.  If  this  contention  be  correct, 
the  complaint  does  not  state  a  cause 
of  action.  The  contention  is  based 
primarily  upon  an  interpretation  of 
the  statutory  provisions  hereinbe- 
fore referred  to  in  conjunction  with 
a  section  (Rev.  Codes  1905,  §  9231), 
which  was  passed  in  1906  as  a  part 
of  an  act  dealing  with  trusts,  pools, 
and  combinations,  and  which  was 
omitted  from  the  act  as  amended 
and  re-enacted  by  chap.  259  of  the 
Session  Laws  of  1907.  The  section, 
which  was  repealed  by  and  omitted 
from  the  1907  act,  provided  specific- 
ally that  it  should  be  the  duty  of  the 
attorney  general,  either  upon  his 
own  motion,  or  Upon  complaint  of  ' 
any  aggrieved  person,  to  institute  a 
suit  or  quo  warranto  proceedings,  to 
obtain  the  dissolution  of  the  cor- 
porate existence  of  an  offending  cor- 
Ix>ration.  The  argument  is  that  the 
omission  of  this  section,  when  con- 
sidered in  connection  with  the  pro- 
visions hereinbefore  quoted  from  the 
1907  law  (Comp.  Laws  1913.  §  9954), 
evidences  an  intention  by  the  legis- 
lature to  do  away  with  the  civil 
remedy  for  dissolution  and  to  sub- 
stitute therefor  an  automatic  can- 
celation by  virtue  of  a  judgment  of 
conviction  obtained  in  criminal  pro- 
ceedings and  filed  in  the  office  of 
the  secretary  of  state.  Whether  or 
not  this  is  the  proper  construction 
of  the  laws  pertaining  to  the  for- 
feiture of  corporate  charters  for  il- 
legal combinations  constitutes  the 
sole  question  for  decision  upon  this 
appeal;  for  it  is  manifest  that  the 
complaint  states  a  cause  of  action, 
if  civil  proceedings  not  founded  upon 
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a  criminal  prosecution  are  possible 
under  the  law. 

The  right  of  the  state  to  inquire 
civilly  into  the  propriety  of  the  con- 
tinued exercise  of  a  corporate  fran- 
chise by  those  who  are  alleged  to 
have  misused  it  to  the  injury  of  the 
public  has  been  recognized  for  cen- 
turies as  an  attribute  of  sovereignty, 
and  the  right  of  the  attorney  general 
to  act  for  the  state  in  such  inquiry 
comes  from  the  common  law. 
Fletcher,  Cyc.  Corp.  §  3241.  This 
remedy,  wheth^  it  be  denominated 
a  quo  warranto  proceeding,  an  in- 
formation in  the  nature  of  quo  war- 
ranto, or  a  civil  action  under  Comp. 
Laws  1913,  §  7969,  is  now  recognized 
universally  as  being  civil  rather  than 
criminal  in  its  nature,  and  the  right 
to  proceed  civilly  generally  exists  in- 
dependently of  the  right  to  prose- 
cute criminally.  Says  Fletcher,  Cyc. 
Corp.  vol.  6,  §  3236:  VAb  has  al- 
ready been  noted,  quo  warranto  pro- 
ceedings are  usually  considered  civil 
in  nature,  and  there  is  no  merger  of 
the  civil  liability  in  the  criminal  of- 
fense. A  corporation  may  be  pro- 
ceeded against  by  quo  warranto  for 
a  misuser  or  perversion  of  ite  fran- 
chise, although  its  officers  and 
agents  at  the  same  time  may  be 
amenable  to  the  criminal  law  for  the 
offense  committed  by  them  in  the 
perversion  of  such  franchises.  Nei- 
ther one  of  these  proceedings  is  a 
bar  to  the  other,  and  the  corporation 
may  be  held  to  answer  for  its 
wrongful  acte  before  its  agente  are 
tried  and  convicted  of  their  guilty 
acts.  For  instance,  it  has  been  held 
that  violators  of  an  anti-trust  act 
may  be  proceeded  against  by  indict- 
ment or  information,  and  the  reme- 
dies by  information  and  in  equity 
also  exist." 

The  text  of  Cyc.  is  to  the  same  ef- 
fect. There  it  is  said:  "The  right 
reserved  by  the  legislature  to  repeal 
a  charter  v«hich  it  has  granted  does 
not  impair  the  right  to  proceed  by 
quo  warranto  in  case  the  legislature 
does  not  exercise  its  power,  and  it  is 
no  bar  to  quo  warranto  against  a 
corporation  for  misusing  its  fran- 
chise that  the  acte  constituting  such 
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misuser  have  rendered  ite  officers 
criminally  liable." 

As  to  the  presumption  that  the 
ordinary  remedy  by  quo  warranto  is 
not  superseded  by  a  special  stetutory 
remedy,  Cyc.  further  says  (32  Cyc. 
p.  1417) :  '*2.  In  the  absence  of  a 
constitutional  prohibition,  the  legis- 
lature has  power  to  provide  other 
remedies  and  thereby  to  supersede 
that  by  quo  warranto,  and  an  inten- 
tion so  to  do,  if  clearly  manifested, 
will  be  given  effect,  and  the  courts 
will  recognize  the  statutory  remedy 
as  exclusive.  Unless,  however,  the 
contrary  intention  clearly  appears, 
the  stetutory  remedy  will  be  consid- 
ered cumulative." 

The  text  of  Ruling  Case  Law  sup- 
porte  the  same  principle  (7  R.  C.  L. . 
p.  711) :  *1f  a  penalty  is  imposed 
for  an  act  or  omission,  and  the  char- 
ter or  stetute  imposing  it  does  not 
expressly  or  by  necessary  implica- 
tion deprive  the  stete  of  the  right 
to  proceed  for  a  forfeiture,  then,  on 
principle;  such  proceedings  should 
not  be  cut  off." 

To  turn  to  specific  instences, 
where  courts  have  held  the  civil  rem- 
edy applicable  though  the  acte  com- 
plained of  constituted  violations  of 
cHminal  stetutes,  see  Stete  ex  r^l. 
Atty.  Gen.  v.  Capital  City  Dairy  Co. 
62  Ohio  St.  350,  57  L.R.A.  181,  57 
N.  E.  62 ;  State  v.  Nebraska  Distill- 
ing Co.  29  Neb.  700,  46  N.  W.  155. 
In  the  former  case  the  charter  of  the 
corporation  was  forfeited  for  the 
violation  of  a  penal  stetute  enacted 
to  prevent  fraud  and  dec^ation  in 
the  manufacturing  and  sale  of  oleo- 
margarin.  The  statute  conteined 
no  provision  expressly  authorizing 
the  forfeiture  of  the  charter.  To 
the  objection  that  the  remedy  by 
criminal  prosecution  was  exclusive, 
the  answer  of  the  court  was  that 
the  remedy  was  not  adequate,  and 
that  the  inadequacy  of  the  crim- 
inal remedy  was  attested  by  prac- 
tical difficulties  in  obteining  convic- 
tions. In  the  Nebraska  case  it  was 
held,  without  reference  to  the  anti- 
trust stetute  expressly  authorizing 
cancelation  of  the  charter,  that  a 
corporation  entering  into  a  contract 
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in  restraint  of  trade  and  commerce 
which  was  contrary  to  the  policy  of 
the  common  law  rendered  itself  lia- 
ble to  the  forfeiture  of  its  charter 
in  an  original  quo  warranto  proceed- 
ing. We  deem  the  proposition  to  be 
ful^  established  and  well  srrounded 
upon  principle  that  the  right  of  the 
state  to  proceed  civilly  to  procure 
the  forfeiture  of  a  corporate  charter 
for  gross  abuses  of 

Srr^^rSI^r  franchise  which 
-*«*«t  mt  are  injurious  to  the 

f^mSi^  public  is  not  depend- 

ent upon  'the  result 
of  criminal  prosecutions  for  the 
same  wrongs,  unless  there  is  the 
clearest  expressions  of  the  legisla- 
tive intention  to  that  effect. 

From  what  is  the  legislative  in- 
tention relied  upon  by  tiie  respond- 
ents in  the  case  at  bar  to  be  deduced  ? 
The  express  direction  to  the  attor- 
ney genera]  to  proceed  by  quo  war- 
ranto, which  formed  a  part  of  the 
1906  statute,  was  not  made  a  part 
of  the  Act  of  1907,  and  §  9954,  Comp. 
Laws  1918,  indicates  that  the  filing 
of  a  copy  of  a  judgment  of  convic- 
tion with  the  secretary  of  state,  fol- 
lowed hy  notice,  shall  cancel  the 
charter  of  the  corporation.  In  short, 
the  argument  is  that  the  implica- 
tion resulting  from  the  omission 
from  the  penal  statute  of  express 
authority  for  a  civil  action,  coupled 
"with  an  apparent  means  of  making 
a  conviction  operate  automaticaUy 
as  a  canc^tion  of  the*charter,  evi- 
«B«Mir^  dences  an  intention 
to  do  away  with  the 
civil  remedy  which, 
prior  thereto,  had  inhered  in  the 
state.  We  deem  this  argument  un- 
tenaUe  for  two  principal  reasons : 

1.  The  penal  statute  itself,  as  en- 
acted in  1907,  contains  provisions, 
not  theretofore  existing  in  the  stat- 
ute, authorizing  the  taking  of  .tes- 
timony and  fixing  the  consequences 
if  the  failure  of  officers,  agents,  di- 
rectors, and  employees  to  testify, 
which  consequences  could  only  be 
visited  upon  the  corporation  in  a 
dvil  action.  While  it  is  difficult  to 
see  why;  the  legislatore  would  make 
these  secti<»i8  part  of  a  penal  statute 
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when  they  relate  primarily  to  civil 
proceedings,  nevertheless,  such  fact 
is  a  significant  guide  in  determining 
intention  where  it  is  contended  that 
the  civil  action  was  abolished.  One 
of  the  added  sections,  too,  provides 
for  the  issuance  of  an  injunction  to 
prevent  the  corporation  during  the 
pendency  of  "any  action  or  suit" 
under  "the  provisions  of  this  chap- 
ter" from  disposing  of  or  removing 
its  assets  or  property  from  the  ju- 
risdiction. It  is  clearly  intended 
that  this  section  shall  be  employed 
in  civil  proceedings.  Thus  there  are 
expressions  in  tibe  1907  act  itself 
which  are  indicative  of  an  intention 
to  continue  civil  remedies.  These, 
in  our  opinion,  outweigh  the  nega- 
tive implication. 

2.  The  Code  of  Civil  Procedure 
contains  ample  authority  for  the 
bringing  of  a  civil  action  against  a 
corporation  for  abuse  of  its  fran- 
chise; and  it  should  require  some- 
thing more  than  a  negative  implies^ 
tion  derived  from  a  penal  statute  to 
deprive  the  state  of  the  civil  remedy 
therein  provided  for.  Section  8004, 
Code  of  Civil  Procedure,  is  but  the 
a>diflcation  of  the  common-law  doc- 
trine according  to  which  the  state 
might  vindicate  its  sovereign  right 
to  terminate  any  franchise  granted 
by  it  when  sufficient  cause  exists  to 
justify  its  interference.  It  w«uld  be 
strange,  indeed,  if  this  civil  proceed- 
ing were  suspended  entirely  where 
the  cause  of  forfeiture  was  made  a 
penal  offense.  Especially  where  the 
offense  consists  of  such  a  public 
wrong  as  a  combination  to  control 
prices,  which  is  expressly  inhibited 
in  this  state  by  constitutional  pro- 
vision. N.  D.  Const.  §  146.  If  such 
were  the  situation,  the  result  would 
be  that  the  legislature  has  said  that 
for  the  violation  of  minor  regulatory 
provisions  which  are  not  even  made 
penal,  a  corporate  franchise  may  be 
forfeited  in  a  civil  action  by  the 
state,  in  which  the  state  would  only 
sustain  the  burden  of  proof  by  a  pre- 
ponderance of  evidence;  but  for  an 
offense  so  grave  as  to  be  made  crimi- 
nal, the  franchise  may  not  be  for- 
feited unless  the  state  has  estab- 
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lished  guilt  beyond  a  reasonable 

doubt  in  a  criminal  prosecution, 
furthermore,  by  making  the  for- 
feiture dependent  upon  the  outcome 
of  a  criminal  prosecution,  it  would 
be  impossible  to  resort  to  evidence 

-««=e«itr  of      tt?^^  *>.e  avail- 

ciriMii>»i  able  in  a  civil  ac- 

stance,  as  depositions.  We  would  be 
most  reluctant  to  attach  a  construc- 
tion to  the  statutes  that  would  con- 
vict the  legislature  of  intending  such 
an  inconsistent  and  unreasonable 
consequence. 

In  addition,  the  history  of  the  leg- 
islation in  this  state  on  the  subject 
of  pools,  trusts,  and  combinations, 
shows  that,  though  the  Constitution 
forbids  combinations  to  control 
prices,  and  declares  that  for  a  vio- 
lation of  the  provision  corporate 
franchises  "shall  be  deemed  an- 
nulled and  become  void,"  express  au- 
thority for  civil  proceedings  was 
never  made  a  x)art  of  any  penal  stat- 
ute on  the  subject  until  1905,  and  in 
the  legislative  session  immediately 
following  this  provision  was  stricken 
out  as  hereinbefore  noted.  Thus, 
if  the  failure  to  expressly  authorize 
in  a  criminal  statute  the  forfeiture 
of  the  charter  by  civil  proceedings 
makes  the  criminal  remedy  exclu- 
sive, the  criminal  remedy  has  been 
exclusive  in  this  state  since  1890, 
with  the  exception  of  the  years 
1905-1907.  It  is  true  that  in  some 
of  these  statutes  an  attempt  was 
made  to  authorize  special  inquiry  by 
the  secretary  of  state  looking  to- 
ward the  cancelation  of  corporate 
charters.  But  this  summary  meth- 
od of  cancelation  by  an  executive 
officer  has  been  held  to  be  unconsti- 
tutional and  could  not  take  the  place 
of  a  civil  remedy  for  the  same  pur- 
pose. State  ex  rel.  Standard  Oil  Co. 
v.  Blaisdell,  22  N.  D.  86,  132  N.  W. 
769,  Ann.  Cas.  1913E,  1089.  To  us 
it  seems  more  reasonable  that  the 
civil  remedy  provided  in  the  Code  of 
Civil  Procedure  has  been  available 
during  all  these  years. 

But  it  is  argued  that  the  commia- 
sion  of  the  criminal  offense  stated 
in  the  complaint  does  not  amount  to 


an  abuse  of  corporate  powers  under 

subdivision  2  of  §  8004.  In  the  light 
of  the  authorities,  o«rpo-ti.— 
we  can  see  no  mmt  m.hmma  mt 
in  this  contention. 
It  will  serve  no  good  purpose  to  at- 
tempt a  definition  of  the  expression 
"abuse  of  its  powers"  as  used  in  the 
statute,  for  there  seems  to  be  a  gen- 
eral agreement  that  the  commission 
of  acts  of  the  character  alleged  in 
the  complaint  in  this  case  is  entirely 
within  any  definition  that  might  be 
attempted.  For  a  case  in  point  un- 
der an  ideiitical  statutory  provision, 
see  People  v.  North  River  Sugar  Ref . 
Go.  121  N.  Y.  582,  9  L.BJV.  33,  18 
Am.  St.  Rep.  843,  24  N.  K  834,  54 
Hun,  355,  note,  2  L.R.A.  33,  3  N.  Y. 
Supp.  401.  See  also  State  v.  Central 
Lumber  Co.  24  S.  D.  136-164,  42 
L.R.A.(N.S.)  817,  123  N.  W.  514; 
People  V.  Buffalo  Stone  &  Cement 
Co.  131  N.  Y.  140, 15  L.R.A.  240,  29 
N.  E.  947;  DistiUing  &  Cattle  Feed- 
ing Co.  V.  People,  156  HI.  448, 47  Am. 
St.  Rep.  200,  41  N.  B.  188;  State 
ex  rel.  Crow  v.  Armour  Packing  Co. 
173  Mo.  356,  61  L.R.A.  464,  96  Am. 
St.  Rep.  515,  73  S.  W.  645;  State  ex 
rel.  Hadley  v.'  Delmar  Jockey  Club, 
200  Mo.  34,  92  S.  W.  185,  98  S.  W. 
639;  State  ex  rel.  Hadley  v.  Stand- 
ard OU  Co.  218  Mo.  1, 116  S.  W.  902 ; 
State  ex  rel.  Major  v.  International 
Harvester  Co.  237  Mo.  369,  141  S. 
W.  672;  State  ex  rel.  Mason  v.. 
Springfield  African  Social  &  Improv. 
Club,  169  Mo.  App.  137,  164  S.  W. 
458;  State  ex  rel.  Watson  v.  Stand- 
ard OU  Co.  49  Ohio  St.  137, 15  L.RJ^. 
145,  34  Am.  St.  Rep.  541,  30  N.  E. 
279;  State  ex  rel.  Snyder  v.  Port- 
land Natural  Gas  &  Oil  Co.  153  Ind. 
483,  53  L.R.A.  413,  74  Am.  St  Rep. 
314,  53  N.  E.  1091. 

Morawetz  states  the  rule  as  fol- 
lows <2  Morawetz  Friv.  Corp.  § 
1024) :  "A  corporation  may  incur  a 
forfeiture  of  its  franchises  by  the 
doing  of  an  illegal  act.  Any  act  of 
a  corporation  which  is  forbidden  by 
its  charter^  or  by  a  general  rule  of 
law,  and  strictly  every  act  which 
the  charter  does  not  expressly  or  im- 
pliedly authorize  a  corporation  to 
perform,  is  unlawful;  and,  if  the  do- 
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I  mg  of  saeh  act  is  an  injury  to  the 
public,  it  may  be  sufficient  ground 

I     for  d^aring  a  forfeiture." 

i  See  5  Fletcher,  Cyc.  Corp.  §  32;  2 
Cook,  Gorp.  6th  ed.  §  633  ;  5  Thomp. 
Corp.  §S  6627  and  6628  ;  7  R.  C.  L. 

I  726. 

The  anderlying  principle  of  all  of 
tbe  authorities  above  cited  has  been 
well  stated  in  the  case  of  State  ex 
rel.  Hadley  v.  Dehnar  Jockey  Club, 
200  Mo.  68,  98  S.  W.  542,  supra.  It 
is  there  said:  "When  a  corporation 
receives  from  the  state  a  charter 
granting  certain  franchises  or 
rights,  there  is  at  least  an  implied 
or  tacit  agreement  that  it  will  use 
the  franchises  thus  granted ;  that  it 
win  use  no  others,  and  that  it  will 
itot  misuse  those  granted.  A  failure 
iu  any  substantial  particular  en- 
titles the  state  to  come  in  and  claim 
her  own,  the  rights  theretofore 
granted,  and  this  through  judgment 
of  forfeiture  in  a  proceeding  like  the 
une  at  bar." 

After  discussing  nonuser  as  a 
ground  for  forfeiture,  the  court  pro- 
ceeds (200  Ho.  70):  "Misuser  is 
likewise  a  violation  of  the  implied 
agreement  with  the  state.  So  is 
nraipation.  Each  are  but  violations 
of  the  implied  con- 
tract with  the  state, 
and  for  these  viola- 
tioDs  we  declare  forfeitures.  .  .  . 
The  gist  of  each  in  quo  warranto  is 
the  wilful  violation  of  the  rights  of 
the  state  under  the  implied  contract, 
and  not  the  violation  of  some  crimi- 
ul  law,  for  we  do  not  try  criminal 
cases  and  affix  criminal  punishments 
iu  quo  warranto  proceedings.  The 
violation  of  the  corporation's  con- 
trut  with  the  state  by  misuser  or 
vorpation  may  be  evidenced  by  the 
bet  of  the  violation  of  some  statute, 
criminal  in  character,  but  in  this 
kind  of  proceeding  we  try  the  right 
of  the  corporation  to  further  hold 
its  franchises,  not  the  question  of 
finding  its  guilt  or  innocence  under 
the  statute,  and  fixing  punishment 
permitted  by  the  statute." 
But  it  is  argued  that  the  expres- 
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sion  "abuse  of  its  powers/'  as  used 
in  the  statute,  can  only  refer  to  acts 
that  the  corporation  is  enabled  to  do 
because  it  is  a  corporation,  or  be- 
cause of  some  special  power  given  to 
it  which  it  has  abused.  If  this  argu- 
ment has  not  been  sufficiently  an- 
swered above,  we  need  only  add  that 
such  a  construction  appeals  to  us 
as  highly  technical  and  unreason- 
able. One  of  the  most  valuable  priv- 
ileges of  the  corporation  is  its  right 
to  do  business  with  the  public,  and 
this  right  it  enjoys  in  common  with 
mdividuals  who  may  do  business  on 
like  terms.  But  it  is  only  by  virtue 
of  the  franchise  granted  that  the 
corporation  secures  the  right  to  do 
business  as  an  artiiicial  entity.  So, 
whatever  a  corporation  does  in  exer- 
cising the  firanchise  to  do  business, 
it  does  by  virtue  of  the  power  which 
the  state  has  conferred  upon  it; 
whereas  the  similar  right  of  individ~ 
uals  is  not  so  derived.  The  provi- 
sions of  the  Constitution  and  of  the 
statute,  as  well  as  the  common  law 
of  the  state,  in  so  far  as  they  affect 
the  manner  in  which  corporations 
may  conduct  their  business,  form 
the  terms  of  the  implied  contract 
upon  which  the  corporate  franchise 
is  granted,  and  therefore  enter  into 
the  franchise  itself.  When  the  cor- 
poration breaks  this  contract  in  such 
a  way  as  to  work  injury  to  the  pub- 
lic, the  state  has  a  right  to  institute 
an  inquiry  into  the  extent  of  the 
abuse  of  the  powers  granted  by  it, 
and,  in  proper  cases,  to  annul  the 
franchise  for  the  abuse.  Even  if  the 
view  be  taken  that  the  acts  com- 
plained of  are  ultra  vires,  forfeiture 
might  still  be  adjudged.  State  v. 
Nebraska  Distilling  Co.  29  Neb.  700, 
46  N.  W.  155. 

To  the  suggestion  that  the  acts 
alleged  in  the  complaint  do  not  show 
grave  offenses  against  the  public  in- 
terests or  a  sufficient  turning  aside 
from  the  purposes  for  which  the  de- 
fendant corporations  were  organized 
to  justify  action  by  the  state,  it 
need  only  be  replied  that  the  acts 
alleged  have  been  thought  by  both 
the  constitutional  convention  and 


Digitized  by 


Google 


106 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[9  A.L.R. 


the  legislature  to  be  sufficiently 
grave  to  call  for  the  application  of 
the  remedy  sought. 

For  the  foregoing  reasons,  the  or- 
der appealed  from  is  reversed. 

RoUnson,  J.,  concurs  in  the  result. 


Christianson,  Ch.  J.,  Grace,  J.,  and 
AUen,  District  Judge,  concur. 

Bronson,  J.,  disqualified,  did  not 
participate ;  Honorable  Frank  P.  Al- 
lea.  Presiding  Judge  of  Third  Ju- 
dicial District,  sitting  in  his  stead. 


ANNOTATION. 

Crimmal  ^piecution      a  condition  of  a  civfl  action  or  proceeiUng  for  tiw 
cancolatHHi  of  a  corpwato  diarter  for  violation  of  kmr. 


It.  is  held  In  the  reported  case 
(State  bx  bel.  Ljwger  t.  Gamble- 
Robinson  Fbuit  Co.  ante,  98)  that 
a  penal  statute  providing  a  punish- 
ment for  certain  acts  of  corporations, 
and  providing  further  that,  upon  the 
filing  of  a  certified  copy  of  a  judg- 
ement of  conviction  thereunder  against 
a  corporation  in  the  oflSce  of  the  sec- 
retary of  state,  he  should  cancel  its 
charter,  did  not  make  a  judgment 
under  the  penal  statute  a  condition  to 
the  bringing  of  a  statutory  civil  ac- 
tion by  the  attorney  general  for  the 
cancelation  of  its  charter.  There  is 
but  little^  other  judicial  authority  on 
the  point. 

In  State  eK  rel.  Hadley  v.  Delmar 
Jockey  Club  (1906) '200  Ho.  34,  92  S. 
W.  186,  on  an  information  in  the  na- 
ture of  a  quo  warranto  a  judgment  of 
ouster  was  rendered  against  a  cor- 
poration for  unlawful  acts  commjtted 
by  its  officers  and  agents,  which  acts 
were  felonies,  although  there  had  been 
no  indictment  or  trial  of  such  officers 
and  agents  for  such  felonies.  The 
corporation  claimed  that  the  informa- 
tion was  bad  as  it  "seeks  to  have  this 
court  adjudge  specific  persons  to  be 
guilty  of  felonies  without  the  aid  of 
a  prior  indictment  or  verified  informa- 
tion charging  such  ofFenses,  and  with- 
out trial  by  jury,  as  guaranteed  in  the 
Ck>nstitution  of  the  state.'*  The  court, 
after  stating  that  a  corporation  could 
not  be  guilty  of  felony,  as  it;could  not 


have  a  felonious  intent,  said:  "The 
information  charges  that  respondent, 
'acting  through  its  officers,  agrats,  em- 
ployees, and  representatives  in  charge 
of  its  business/  engaged  in  the  acts 
of  misuser  charged  against  it  in  the 
information.  It  will  thus  be  seen  that 
the  unlawful  act  charged  is  not 
against  the  officers,  agents,  employees, 
and  representatives  of  the  corpora- 
tion, but  against  the  corporation  it- 
self. There  can  be  no  doubt  that  a 
corporation  may  be  proceeded  against 
by  quo  warranto  for  a  misuse  or  per- 
version of  the  franchise  conferred  up- 
on it  by  the  state,  notwithstanding 
its  officers  and  agents  may  at  the  same 
time  be  amenable  to  the  criminal  law 
for  offense  committed  by  them  in  the 
perversion  of  such  franchise.  If  a 
corporation,  through  its  servants  and 
agents,  may  be  guilty  of  such  abuses  of 
its  franchises  as  will  subject  it  to 
ouster  by  quo  warranto,  we  can  con- 
ceive of  no  reason  why  such  servants 
and  agents,  if  the  acts  and  abuses 
committed  by  them  be  in  violation  of 
the  criminal  statutes,  may  not  at  the 
same  time  be  prosecuted  by  indict' 
ment  or  information.  The  one  is  not 
a  bar  to  the  other  proceeding.  Nor 
are  we  prepared  to  give  assent  to  the 
contention  that  the  defendant  corpora- 
tion could  not  be  held  to  answer  for 
such  wrongful  acta  until  its  agents, 
guil^  of  the  criminal  offense,  be  tried 
and  convicted."  B.  B.  B. 
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ELIZABSTH  KOEHLER  et  al.,  Appts^ 

V, 

LOUIS  N.  ROWLAND  et  al..  Respts. 

Missouri  Supreme  Court  (Biv.  Xo.  9)  — July  10,  lOlS. 

(276  Mo.  673,  206  S.  W.  217.) 

Covenant  —  effect  of  public  policy. 

1.  A  condition  in  a  deed  a^rainst  the  transfer,  lease,  or  renting  of  the 
property  to  negroes  is  not  void  as  against  public  policy. 

[See  note  on  this  question  begmning  on  page  120.] 


Actimi  —  form  —  to  determine  title. 

2.  A  statutory  proceeding  to  deter- 
mine title,  the  petition  in  which  fol- 
lows substantially  the  statute  in  set- 
tifi£  forth  the  claim,  and  defenses, 
and  praya  a  hearing  of  all  rights, 
claims,  and  interests,  and  that  plain- 
tiffs be  a(^udged  owners  and  entitled 
tft  possession,  is  an  action  at  law, 

—  effect  of  answer. 

3.  When  a  petition  states  an  action 
at  law,  and  tiie  answer  sets  up  an 
equitable  defense  and  asks  affirmative 
relief,  it  converts  the  suit  at  once  into 
one  in  equity. 

[See  21  R.  C.  L.  634.] 
Appeal  —  effect  of  findings  of  fact. 

4.  Findings  of  fact  in  an  action  at 
law,  if  supported  by  substantial  evi- 
dence, are  binding  on  appeal. 

[See  2  R.  G.  L.  20&-208.] 
Cermant  —  against  lease  to  negroes 
—  crniatraction. 

6.  Permitting  negroes  to  occupy  a 
flat  of  an  apartment  building  is  a 
breach  of  a  condition  in  a  deed  that 
the  above^escribed  property  shall 
not  be  sold,  leased,  or  rented  to 
Degrees. 

—  constmction  against  forfeiture. 

6.  Where  a  restriction  can  be  con- 
strued as  a  mere  restrictive  eovenanl^ 
and  not  a  condition,  so  as  to  avoid  a 
forfeiture,  it  will  be  so  construed. 

[See  7  R.  G.  L.  1086,  1087  ;  8  R.  a 
L  1101.] 

—  mvisiott  construed  as  condition. 

7.  A  provision  in  a  deed  that  Ihe 
above-described  property  shall  not 
be  sold,  leased,  or  rented  to  negroes, 
and  that  in  event  of  such  transfer 
it  shall  revert  to  ^e  grantor,  is  a  con- 
dition. 

[See  8  R.  C.  L.  1102.] 

—  validity  —  restraint  on  alienation. 

8.  A  provision  in  a  deed  that  the 
pK^ierty  shall  not  be  sold,  leased,  or 


rented  to  negroes  is  not  void  as  a  re- 
striction on  alienation. 

[See  8  R.  C.  L.  1114-1116.] 
Perpetuity  —  mle  against  —  eondi- 
ti<m  against  leasing  for  twenty- 
five  years. 

9.  A  condition  in  a  deed  against 
transferring,  leasing,  or  renting  the 
property  to  negroes  for  a  period  of 
twenty-five  years  under  the  penally 
of  reverter  is  not  void  as  contraven- 
ing the  rule  against  perpetuities. 

ISee  8  R.  C.  L.  1116.] 
Covoiant  —  restricUve  —  refusal  to 

10.  Where  circumstances  are 
changed,  owing  to  the  natural 
growth  of  a  city  or  of  the  present 
use  of  the  whole  neighborhood,  so  that 
the  purpose  of  a  restriction  in  a  deed 
no  longer  can  be  accomplished,  and 
it  would  be  oppressive  to  give  it  ef- 
fect, the  courts  will  not  enforce  it. 

[See  8  R.  C.  L.  1106,  1107.] 

Pleading  —  action  to  detemine  ad- 
verse claim  —  prayer  for  posses- 
sion —  effect. 

11.  The  insertion  of  a  prayer  for 
possession  in  a  petition  under  a  stat- 
ute to  determine  adverse  claims, 
which  makes  the  petition  one  in  eject- 
ment, will,  if  not  objected  to,  author- 
ize  a  judgment  awarding  possession 
to  plaintiff. 

Adverse  claim  —  determination  — - 
award  of  comprasation. 

12.  A  judgment  awarding  defendant 
compensation  for  improvements  can- 
not be  entered  in  an  action  to  deter- 
mine adverse  claims,  where  the  stat- 
ute provides  for  anotiier  action  to 
recover  such  compensation  after  ad- 
verse judgment. 

[See  9  R.  G.  L.  964.] 

Pleading  —  necessity  of  asking  com- 
pensation. 

13.  Gompenaation     for  improve- 
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ments  cannot  be  awarded  defendant  ing  of  either  party,  the  court  may 

in  an  action  to  determine   adverse  hear  and  finally  determine  any  and  all 

claims  unless  asked  for  in  the  plead-  risrhts  as  the  court  might  or  could  in 

ings,  where  the  statute  provides  that  any  other  or  difl^erent  action, 
if  the  same  be  asked  for  in  the  plead-       [See  9  R.  C.  L.  966.] 


Appeal  by  plaintiffs  from  an  order  of  the  Circuit  Court  for  Jackson 
County  (Southern,  J.)  granting  defendants  a  new  trial  in  an  action  brought 
to  determine  title  to  certain  land.  Reversed. 

The  facts  are  stated  in  the  Commissioner's  opinion. 


Messrs.  Gage,  Ladd,  &  Small,  for 
appellants: 

The  covenants  contained  in  the 
deed  are  perfectly  reasonable,  law- 
ful, and  binding. 

Plessy  V.  Ferguson,  163  U.  S.  537, 
41  L.  ed.  256,  16  Sup.  Ct.  Rep.  1138; 
Buchanan  v.  Warley,  165  Ky.  559,  177 
S.  W.  472,  Ann.  Gas,  1917B,  149;  Stat". 
V.  Gurry,  121  Md.  534,  47  L.R.A.(N.S.) 
1087,  88  Atl.  546,  Ann.  Gas.  1915B. 
957;  Keltner  v.  Harris,  —  Mo.  — ,  196 
S.  W.  1. 

The  fact  that  the  conditions  in  the 
neighborhood  may  have  changed  is 
wholly  immaterial  and  in  no  way  im- 
pairs the  validity  or  force  of  the  con- 
.  ditions  or  restrictions  in  a  deed. 

Thompson  v.  Langan,  172  Mo.  App. 
83,  154  S.  W.  808;  Spahr  v.  Cape.  143 
Mo.  App.  114,  122  S.  W.  379;  Noel  v. 
Hill,  158  Mo.  App.  426,  138  S.  W.  364. 

Upon  violation  of  the  conditions  in 
the  deed,  which  are  conditions  subse- 
quent, the  title  therefore  vested  ipso 
facto  in  Mrs.  Koehler,  and  the  house 
or  improvements,  being  fixtures  and 
a  part  of  the  land,  reverted  with  the 
land  to  the  plaintiffs. 

Ellis  v.  Kyger,  90  Mo.  600,  3  S.  W. 
23;  O'Brien  v.  Wagner,  94  Mo.  93.  4 
Am.  St.  Rep.  362,  7  S.  W.  19;  Brooks 
V.  Gaffin,  192  Mo.  253.  90  S.  W.  808; 
St.  Louis  Southwestern  R.  Go.  v.  Cur- 
tis, 113  Ark.  92,  167  S.  W.  489. 

If  re-entry  was  necessary'  under  the 
law  in  this  state,  the  bringing  of  an 
action  in  ejectment  is  equivalent  to 
and  obviates  the  necessity  of  re-entry 
for  condition  broken. 

Ellis  V.  Kyger.  supra;  O'Brien  v. 
Wagner,  94  Mo.  96,  4  Am.  St.  Rep. 
362,  7  S.  W.  19;  Brooks  v.  Gaffin,  192 
Mo.  253,  90  S.  W.  808;  Gowell  v.  Colo- 
rado Springs  Go.  100  U.  S.  55,  25  L. 
ed.  547. 

Plaintiff's  notification  of  the  condi- 
tions contained  in  the  deed,  and  re- 
quest to  defendants  to  comply  there- 
with, long  before  the  suit  was 
brought,  were  equivalent  to  an  actual 
re-entry  at  common  law. 


Carpenter  v.  Graber,  66  Tex.  466,  1 
S.  W.  178. 

The  rights  of  the  plaintiffa  being 
legal  rights,  and  not  equitable,  this  is 
a  suit  at  law  so  far  as  they  are  con- 
cerned. 

Lee  V.  Conrad,  213  Mo.  404,  111  S. 
W.  1151;  O'Brien  v.  Wagner,  94  Mo. 
94,  4  Am.  St  Rep.  362,  7  S.  W.  19; 
Ellis  V.  Kyger,  supra ;  Clarke  t. 
Brookfield,  81  Mo.  503,  61  Am.  Rep. 
243. 

We  know  of  no  law  which  prevents 
parties,  competent  to  contract,  from 
making  such  contract;  nor  of  any 
public  policy  which  it  contravenes. 

Brooks  V.  Gaffin,  192  Mo.  263,  90  S. 
W.  808,  s.  c  196  Mo.  351.  95  S.  W. 
418 ;  Smith  v.  Eagle  Coal  &  Mercantile 
Co.  170  Mo.  App.  27,  155  S.  W.  886. 

The  intention  of  the  parties  to  a 
deed,  as  gathered  from  its  four  cor- 
ners, will  prevail  over  all  artificial 
rules  of  construction. 

Howell  V.  Sherwood,  242  Mo.  513. 
147  S.  W.  810;  Mott  v,  Morris.  249 
Mo.  137.  155  S.  W.  434;  Heady  v.  HoU- 
man,  251  Mo.  632,  158  S.  W.  19;  Sims 
V.  Brown,  252  Mo.  58.  158  S.  W.  624; 
Garrett  v.  Wiltse,  252  Mo.  699,  161  S. 
W.  694  ;  Warne  v.  Sorge,  258  Mo.  162. 
167  S.  W.  967. 

And  this  is  true  as  to  conditions 
subsequent  and  all  other  parts  of  the 
deed. 

St.  Louis  v.  Wiggins  Ferry  Co.  88 
Mo.  620;  Studdard  v.  Wells,  120  Mo. 
25,  25  S.  W.  201;  Roberts  v.  Crume. 
173  Mo.  581.  73  S.  W.  662. 

The  effect  of  a  condition  depends 
upon  the  intent  as  shown  by  '*the 
deed  in  its  entirety  and  circumstances 
attending  its  execution." 

Catron  v.  Scarritt  Collegiate  Insti- 
tute. 264  Mo.  723,  175  S.  W.  571; 
Brooks  V.  Gaffin,  192  Mo.  253,  90  S. 
W.  808,  196  Mo.  351,  96  S.  W.  418; 
Smith  V.  Eagle  Goal  &  Mercantile  Co. 
supra. 

Messrs.  S.  J.  McCullodi,  and  New, 
Miller,  Camack,  &  Winger  for  re- 
spondents. 
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Whtt^  filed  the  following  opin- 
ion: 

The  plaintiffs  brought  this  suit 
under  §  2535,  Rev.  Stat.  1909,  to  de- 
termine the  title  to  lot  15,  block  2, 
Wirtman  place,  an  addition  to  Kan- 
8U  city.  The  plaintiff  Elizabeth 
Eoehler  and  her  brother,  George 
Wirtman,  were  at  one  time  owners 
of  all  the  property  in  blocks  1  and  2 
in  Wirtman  place.  In  conveying 
this  property  in  1905  to  Henry 
Waters,  plaintiffs  inserted  the  fol- 
bi^ng  condition  in  their  deed : 
*Ws  transfer  is  made  subject  to 
the  followinfir  conditions,  to  wit :  It 
is  agreed  between  the  parties  hereto, 
their  assigns  and  executors,  and  is 
made  a  part  of  this  condition  and 
consideration  of  this  transfer,  that 
above-described  property  shall  not 
be  sold,  leased,  or  rented  to  any  ne- 
gro or  negroes  for  twen^-five  years 
from  date  hereof  and  in  event  of 
such  transfer,  lease,  or  rental  before 
expiration  of  said  term  of  twenty- 
five  years,  said  property  shall  re- 
vert to  grantor  or  sellers  without 
process  of  law  or  equity." 

The  defendants  Louis  N.  Rowland 
and  William  N.  Rowland  acquired 
the  property  through  mesne  convey- 
ances from  the  plaintiffs'  grantee, 
tnd  their  deed  stipulates  that  it  is 
made  subject  to  conditions  and  re- 
Rtrtctions  contained  in  the  deed  to 
Waters.  Deeds  were  introduced 
showing  plaintiffs  and  George  Wirt- 
man conveyed  other  proper^  in  the 
tarn  block  and  in  tdock  1,  with  the 
sune  restrictions.  John  B.  Groves, 
trostee  for  the  Groves  Brothers 
Real  Estate  &  Mortgage  Company, 
and  the  mortgage  company,  filed  a 
separate  answer  setting  up  a  deed 
of  trust  which  the  said  real  estate 
and  mortgage  company  held  on  the 
property,  executed  by  the  defend- 
ants Rowland.  The  defendants 
Rowland  filed  a  separate  answer. 
The  defendants  Fisher  and  Thomp- 
son were  negroes,  tenants  of  the  de- 
fendants Rowland,  and  occupied  a 
part  of  the  property  in  dispute. 
Th^  filed  no  answer  in  the  case. 

The  drcnit  court  rendered  a  judg- 
ment for  the  plaintiffs,  in  which  it 
found  that  the  defendwts  Louis  N. 
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Rowland  and  William  H.  Rowland 
had  acquired  the  property  subject  to 
the  conditions  mentioned,  that  the 
said  deed  of  trust  was  subject  to  the 
same  conditions,  that  IJie  condi- 
tions bad  been  breached,  that  the 
defendants  Rowland  had  been  duly 
notified  of  the  conditions  of  the  said 
deed  and  requested  to  remove  their 
negro  tenants  from  the  premises, 
and  failed  to  do  so.  The  court  then 
adjudged  that  the  plaintiffs  were 
the  owners  in  fee  simple,  clear  of 
all  claims,  that  the  defendants  had 
no  right,  interest,  lien,  or  claim  in 
said  property,  and  that  the  plain- 
tiffs were  entitled  to  possession,  and 
ordered  a  writ  of  ouster  directing 
the  sheriff  to  deliver  possession  to 
the  plaintiffs.  Separate  motions  for 
new  trial  were  filed  by  the  several 
answering  defendants.  The  court 
sustiuned  these  motions,  giving  this 
reason  in  the  order  sustainiitg  each 
motion:  "The  facts  found  in  the 
court's  decree  being  true,  neverthe- 
less the  court  erred  in  its  conclu- 
sion of  the  law;  defendants  are  en- 
titled to  compensation  for  improve- 
ments on  the  property." 

The  plaintiffs  thereupon  appealed 
from  the  order  granting  a  new  trial. 
Other  facts  will  be  noticed  in  con- 
sidering the  points  involved. 

I.  At  the  outset  it  is  important 
to  settle  the  character  of  this  action. 
Respondents,  assuming  that  it  is  an 
equitable  proceeding,  very  correctly 
argue  that  a  court  of  equity  will  not 
enforce  a  forfeiture  while  it  may 
relieve  against  one.  It  has  been  set- 
tled by  tiiis  court  that  the  character 
of  an  action  brought  under  §  2535 
is  determined  by  the  issues  which 
the  pleadings  raise.  Lee  v.  Conran, 
213  Mo.  404,  111  S.  W.  1151 ;  Hauser 
v.  Murray,  256  Mo.  58,  loe.  cit.  84, 
85,  165  S.  W.  376 ;  Minor  v.  Burton, 
228  Mo.  568,  128  S.  W.  964.  If  the 
pleadings  present  issues  of  equitable 
cognizance,  then  it  becomes  a  pro- 
ceeding in  equity.  But  a  straight 
action  under  this  statute,  in  the 
terms  of  the  statute,  is  a  suit  at  law. 
The  petition  in  this  case  follows  the 
statute  substantially  in  the  allega- 
tions of  the  plaintiffs'  rights  and  the 
defendants'  claim,  prays  the  court  to 
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hear  and  determine  all  the  rights, 
claims,  and  interests  whatsoever  of 
the  parties  to  the  proceeding,  to  ad- 
A«tio— f.«»-.  judge  and  d^ree 
to  detemiae  that  the  puuntiffs 
are  the  owners,  and 
award  plaintiffs  the  right  of  posses- 
sion. The  petition  thus  states  pure- 
ly an  action  at  law. 

Where  the  petition  states  an  ac- 
tion at  law,  if  the  answer  sets  up 
an  equitable  defense  and  asks  af- 
firmative relief,  it 
converts  the  suit  at 
once  into  a  suit  in 
equity  so  that  the  rules  of  equity  ap- 
ply. But  the  setting  up  of  an  equit- 
able defense  does  not  convert  the 
case  into  a  proceeding  in  equity  un- 
less affhmative  equitable  relief  is 
prayed.  Kerstner  v.  Vorweg,  130 
Mo.  196,  loc.  cit.  199,  32  S.  W.  298; 
Carter  v.  Prior,  78  Mo.  222,  loc.  cit. 
224;  Brooks  v.  Gaffin,  192  Mo.  228, 
loc.  cit.  253,  90  S.  W.  808 ;  Kansas 
City  v.  Smith,  238  Mo.  328,  loc.  cit 
334,  141  S.  W.  1103;  Withers  v. 
Kansas  City  Suburban  Belt  R.  Co. 
226  Mo.  373,  loc.  cit  396,  126  S.  W. 
432. 

The  answer  of  defendants  Row- 
land set  up  the  condition  in' the  deed 
above  mentioned,  and  alleged  facts 
which  they  claimed  would  prevent 
the  occurrence  of  the  forfeiture. 
They  alleged  that,  since  the  deed 
was  made,  the  conditions  surround- 
ing the  neighborhood  had  so  changed 
that  the  reasons  for  inserting  that 
clause  in  the  deed  had  ceased  to 
exist,  and  therefore  the  conudera- 
tion  for  such  stipulation  had  wholly 
failed,  and  the  plaintiffs  were  not 
damaged  by  the  breach  of  the  condi- 
tion. The  answer  did  not  then  ask 
affirmative  equitable  relief,  but 
followed  the  language  of  the  stat- 
ute substentially,  and  prayed  the 
court  to  adjudge  that  the  plaintiffs 
'*have  no  right,  title,  or  interest  in 
or  to  said  property,  and  that  the 
title  to  said  property  be  quieted  and 
confirmed  in  these  defendants  free 
from  any  claim  of  the  plaintiffs,  and 
for  such  other  and  further  relief  as 
to  the  court  in  equity  and  good  con- 
science may  seem  meet  and  proper.'* 

The  effect  df  this  pleading  was  to 


pray  the  court  to  ascertain  the  title 
and  enter  a  decree  adjudging  it  as 
ascertained;  that  is,  to  find  out  who 
had  the  title,  and  enter  such  judg- 
ment as  that  finding  warranted. 
If  the  condition  in  ttie  deed  waa 
broken,  plaintiffs  had  title;  other- 
wise, the  title  remained  in  defend- 
ants. The  title  would  be  affected  by 
the  facta  and  not  by  any  decree  ot 
the  court. 

The  case  being  purely  an  action 
at  law,  the  findings 
of  the  trial  court,  4S5JSr."f*^r 
if  supported  by  sub- 
stantial evidence,  are  binding  upon 
this  court. 

II.  The  respondents  assert  that 
the  evidence  failed  to  show  that  the 
conditions  of  the  deed  were  broken. 
The  az^ument  runs  in  this  way :  The 
condition  provides  "that  the  above- 
described  property  (lot  15,  block  2) 
shall  not  be  sold,  leased  or  rented  to 
negroes;"  whereas  the  proof  shows 
tiiat  negroes  occupied  only  an  apart- 
ment in  a  flat  building  on  the  site. 
Therefore  it  could  not  be  said  that 
"the  above-described  property,"  lot 
16,  block  2,  was  leased  to  negroes, 
because,  at  most,  they  leased  only  a 
part  of  it.  Much  evidence  was  in- 
troduced showing  there  were  negro 
tenants  in  the  premises,  without 
any  definite  showing  as  to  how  far 
their  occupancy  of  the  premises  was 
restricted,  or  to  what  extent  the 
tenants  may  have  controlled  the 
entire  lot.  Doubtless  the  intention 
in  inserting  the  restriction  in  plain- 
tiffs' deed  was  to  prevent  negroes 
from  coming  on  the  premises  as 
tenants.  It  must  be  considered  with 
that  in  view.  The  narrow  and  tech- 
nical construction  suggested  by  re- 
spondents, as  against  such  manifest 
intention,  would  not 
accord  with  the  do- 
cisions  of  this  court  S^SSTi^iom. 
fn  considering  and 
passing  upon  the  spirit  and  por^ 
pose  of  instruments  of  this  char- 
acter. Sims  V.  Brown,  252  Mo.  58, 
158  S,  W.  624;  Garrett  v.  Wiltse, 
252  Mo.  699,  loc.  cit.  707,  161  S.  W. 
694 ;  Mott  v.  Morris,  249  Mo.  137, 
166  S.  W.  434.  If  the  grantors  fail 
to  express  t^eir  contract  witii  oom- 
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pleteness  and  precision,  but  the  in- 
tention, nevertheless,  clearly  ap- 
pears from  the  instrument,  if  its 
qurit  and  purpose  are  manifest 
from  a  consideration  of  the  instru- 
ment as  a  whole,  it  will  be  given  an 
interpretation  in  accordance  with 
such  intention.  The  answer  of  de- 
fendants alleges  "that  the  original 
intent,  purpose,  and  object  of  in- 
serting said  provision  was  to  pre- 
serve the  property  described  there- 
in, together  with  other  property 
in  the  neighborhood,  ...  as  a 
district  unoccupied  by  negroes." 

The  answer  then  asserts  that  the 
conditions  have  so  changed  that 
there  ceased  to  be  any  consideration 
for  the  condition,  so  that  the  grant- 
or, plaintiff,  was  not  damaged  by  the 
breach.  This  is  a  clear  admission 
in  fhe  answer  that  the  intention  as 
expressed  by  its  terms  was  to  pre- 
vent any  occupancy  by  negroes  of  the 
property  described.  The  insertion 
of  the  words  "or  any  part  thereof" 
in  the  instrument  would  not  have 
made  that  intention  clearer.  The 
trial  court  found  that  the  premises 
were  occupied  by  the  tenants  of  the 
defendants  Bowland  in  violation  of 
the  condition  in  the  deed,  and  the 
evidence  is  entirely  sufficient  to  sup- 
port that  finding.  Hence  we  con- 
dude  tiiat  there  was  a  breach  of  the 
etmdition  which  would  work  a  for- 
feiture of  the  defendants'  title  if 
the  condition  is  a  valid  and  enfb  roe- 
able  one. 

in.  We  come  now  to  consider  the 
character  and  effect  of  the  condition 
in  the  deed.  The  plaintiffs,  before 
filing  their  suit,  notified  the  defend- 
ants in  writing  to  comply  with  the 
condition  and  remove  the  negroes; 
bat  the  notice  was  not  heeded. 

Forfeiture  is  a  harsh  remedy, 
and  where  a  stipulation  can  be  con- 
•^trm^^  stru€rf  as  a  mere 
awKhiat  ter-  rostnctive  oove- 
feit>r«.  nssity  and  not  a  cob- 

dition,  so  as  to  avoid  a  forfeiture, 
it  will  be  so  construed.  The  ques- 
tion is  determined  from  the  lan- 
guage used,  the  situation  of  the  par- 
ties, their  relation  to  the  subject 
of  the  transaction,  and  the  object 
m  view.   Union  Stockyards  Co.  v. 


Nashville  Packing  Co.  72  C.  C.  A. 
195,  140  Fed.  701.  But  where  the 
language  is  unmistakable,  particu- 
larly where  there  is  a  provision 
for  re-entry  on  breach  of  the  con- 
dition, or  where  the  right  to  re-enter 
is  plainly  implied,  it  is  a  forfeiture. 
Where  the  forfeiture  is  expressly 
reserved  and  the  right  of  re-entry 
is  not  explicitly  stated,  but  is  a  nec- 
essary incident  to  the  forfeiture, 
it  will  be  implied;  and  in  all  such 
cases  the  stipulation  is  construed 
to  be  a  forfeiture.  Berry,  Heal  Prop, 
pp.  77,  78 ;  Ruddick  v.  St.  Louis,  K. 
&  N.  W.  R.  Co.  116  Mo.  loc.  cit.  31, 
38  Am.  St.  Rep.  570,  22  S.  W.  499; 
Brooks  v.  Gaffin,  196  Mo.  loc.  cit.  357, 
96  S.  W.  418;  id.,  192  Mo.  loc.  cit. 
228,  90  S.  W.  808;  Smith  v.  Eagle 
CoaJ  &  Mercantile  Co.  170  Mo.  App. 
loc.  cit.  34,  155  S.  W.  886.  The 
language  in  tiiis  case  is  perfectly 
clear  in  providing  for  a  forfeiture 
on  breach  of  the  , 
conditions,  and  the  atrned 
re-entry  for  condi- 
tion  broken,  if  not  clearly  expressed, 
is  implied  in  the  language  used.  It 
is  apparent  that,  in  case  of  sale  and 
conveyance  to  objectionable  parties 
covered  by  the  restriction,  there 
would  be  hardly  an  adequate  remedy 
except  by  forfeiture. 

Respondent  asserts  that  it  is  an 
unlawful  restraint  upon  the  power 
of  alienation  incident  to  a  fee-simple 
title.  All  the  cases  cited  by  respond- 
ent in  support  of  the  position  are 
where  there  is  a  stipulation  directly 
prohibiting  alienation.  It  is  the 
rule  that  an  absolute  restriction  in 
the  power  of  alienation  in  the  con- 
veyance of  a  fee-simple  title  is  void, 
but  it  is  entirely  within  the  right 
and  power  of  tiie  grantor  to  impose 
a  condition  or  rratraint  upon  the 
power  of  alienation  in  certain  cases 
to  certain  persons,  or  for  a  certain 
time,  or  for  certain  purposes. 
Cowell  v.  Colorado  Springs  Co.  100 
U.  S.  55,  25  L.  ed.  547;  Devlin,  Real 
Estate,  §  965. 

The  condition  in  the  deed  under 
wraiidftTw.        consideration  does 
veatmiMt  «■       Dot  come  Within  the 
rule  prohibiting  re- 
straints upon  alienation. 
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IV.  It  is  further  claimed  that  the 
condition  is  void  as  against  public 
policy.  The  courts  usually  have  up- 
held conditions  and  restrictions  in 
deeds  of  property  which  prohibit  the 
use  of  the  property  for  certain  pur- 
poses. The  Supreme  Court  of  the 
United  States,  in  the  case  of  Cowell 
V.  Colorado  Springs  Co.  supra,  uses 
this  language  (100  U.  S.  p.  57): 
"The  reports  are  full  of  cases 
where  conditions  imposing  restric- 
tions upon  the  uses  to  which  prop- 
erty conveyed  in  fee  may  be  sub- 
jected have  been  upheld.  '  In  this 
way  slaughterhouses,  soap  factories, 
distilleries,  livery  stables,  tanneries, 
and  machine  shops  have,  in  a  multi- 
tude of  instances,  been  excluded 
from  particular  localities,  which, 
thus  freed  from  unpleasant  sights, 
noxious  vapors,  or  disturbing  noises, 
have  become  desirable  as  places  for 
residences  of  families." 

The  purpose  of  the  restriction 
here,  as  admitted  in  the  defendants' 
answer,  was  to  preserve  the  prop- 
erty, together  with  other  property 
in  the  neighborhood,  as  a  district 
unoccupied  by  negroes;  it  cornea 
equally  within  the  rule. 

The  discrimination  against  ne- 
groes has  been  recognized  by  the 
courts  in  other  matters  where  their 
presence  has  been  objected  to  for 
reasons  similar  to  the  reasons  ad- 
vanced here.  For  instance,  the  law 
providing  for  a  segregation  of  ne^ 
groes  in  separate  passenger  coaches 
from  those  occupied  by  whites  has 
been  held  lawful  and  reasonable. 
Plessy  V.  Ferguson,  163  U.  S.  537, 41 
L.  ed.  256, 16  Sup.  Ct.  Rep.  1138.  In 
the  recent  case  of  Keltner  v.  Harris, 
—  Mo.  — ,  196  S.  W.  1,  where  an 
owner  of  real  estate  made  a  con- 
tract for  the  sale  of  the  same  to  a 
white  man,  and  after  making  his 
deed  discovered  that  the  deed  was 
made  to  a  colored  man  for  whom 
the  white  man  was  merely  an  agent, 
although  he  had  told  the  agent  that 
he  would  not  sell  the  property  to 
a  negro  because  he  did  not  want  a 
negro  in  that  locality,  this  court  held 
that  the  conveyance  was  properly 
avoided  by  the  judgment  of  the  cir- 
cuit court  on  the  ground  of  fraud. 


By  a  necessary  inference  the  con- 
tract of  sale  could  not  have  been 
transferred  by  the  purchaser  to  a 
negro  without  the  consent  of  the 
seller.  The  court  said:  "If  it  was 
distasteful  to  plaintiff  to  have  a 
colored  man  as  his  adjoining  neigh- 
bor, he  had  the  legal  right  to  re- 
fuse to  sell  him  or  his  agents  the 
property  in  controversy" — ^which  is 
equivalent  to  saying  that  the  con- 
tract could  not  be  enforced  in  favor 
of  the  negro  if  made  in  ignorance  of 
his  interest  in  it. 

From  these  authorities  it  is  ap- 
parent that  the  restriction  was  one 
which  the  vendor 
had  a  right  to  make,  ** 
and  was  not  void  on 
the  ground  that  it  was  contrary  to 
public  policy. 

V.  It  is  further  urged  that  it  is 
void  because  it  violates  the  rule 
against  perpetuities.  That  rule  is 
that  an  estate  which  is  granted  must 
necessarily  vest  within  a  time 
limited  by  the  lives  of  persons  then 
in  being,  and  twenty-one  years  and 
ten  months  thereafter,  and  if  it  does 
not  necessarily  vest  within  that  time 
it  is  void  for  remoteness.  Shep- 
perd  v.  Fisher,  206  Mo.  208,  lOS 
S.  W.  989.  In  this  case  the  stipula- 
tion runs  for  twenty-five  years, 
within  which  time  the  estate  might 
revert  by  forfeiture  to  the  grantor. 
That  event  might  occur  after  every- 
one in  interest  then  living  was  dead 
and  more  than  twenty-one  years 
and  ten  months  thereafter  had 
elapsed. 

The  rule  applies  in  all  cases  where 
there  is  a  limitation  over  by  which 
an  estate  would  vest  contingently 
and  might  vest  after  the  prohibited 
time.  But  there  is  a  distinction  be- 
tween a  conditional  estate  and  a  con- 
ditional limitation  whereby  the  es- 
tate is  determined  upon  the  happen- 
ing of  some  event.  In  the  latter  case, 
the  estate  passes  to  the  person  to 
whom  the  limitation  over  is  granted 
upon  the  happening  of  the  event, 
without  entry  or  other  act.  To  su<^ 
limitation  over  the  rule  against  re- 
moteness applies.  But  in  this  coun- 
try it  is  generally  held  that  a  stipula- 
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tioii  whereby  the  title  is  to  revert  to 
the  grantor  upon 
entry,  for  breach  of 
a  condition  subse- 
quent is  not  within 
the  rule  against  per- 
petuities. First  Universalist  Soc.  v. 
Boland,  155  Mass.  171,  loc.  cit.  175, 
15  L.ILA.  231,  29  N.  E.  524;  Hop- 
Jans  V.  Gzimshaw»  166  U.  S.  842,  loc. 
at  356,  41  L.  ed.  739,  17  Sup.  Ct. 
Bep.  401;  Wakefield  v.  Van  Tassell, 
202  m.  41,  loc.  rit.  49,  66  L.RJV. 
511,  95  Am.  St.  Rep.  207,  66  N.  E. 
830;  Gray,  Perpetuities,  §§  304-310. 
In  fact,  there  are  many  cases  in  the 
books,  noted  expressly  in  the  sec- 
tions from  Gray  just  cited,  where 
the  courts  have  enforced  forfeitures 
for  breach  of  condition  subsequent 
in  which  there  was  no  time  limit 
wherein  the  forfeiture  might  occur. 
In  those  cases  the  question  as  to 
v^etber  it  was  contrary  to  the  rule 
against  perpetuities  was  not  con- 
sidered or  discussed. 

VI.  It  is  true  that  where  circum- 
stances are  changed,  owing  to  the 
natural  growth  of  a  city  or  of  the 
present  use  of  a  whole  neighborhood, 
so  that  the  purpose  of  a  restriction 
in  a  conveyance  no 
long^  ca&  be  ac- 
complished, and  it 
would  be  oppressive 
and  inequitable  to  give  effect  to  such 
restriction,  the  courts  will  not  en- 
foree  it,  whether  it  be  a  restrictive 
covenant  to  restrain  the  violation 
of  which  injunction  is  sought,  or 
whether  it  is  a  condition  providing 
for  a  re-entry  in  case  of  breach. 
Moore  v.  Curry,  176  Mich.  456,  142 
N.  W.  839;  Kneip  v.  Schroeder, 
255  m.  621,  99  N.  E.  617,  Ann.  Cas. 
1913D,  426;  Devlin,  Real  Estate, 

L991c;  Thompson  v.  Langan,  172 
0.  App.  loc.  cit.  83,  154  S.  W.  808. 
If  the  court  upon  *  sufficient  in- 
qnity  had  found,  as  claimed  by  de- 
lenumts  in  this  case,  that  the  con- 
ditions had  so  dianged  since  the  con- 
veyance was  made,  by  negroes  oc- 
cupying the  surrounding  lots,  that 
an  enforcement  of  the  restriction  no 
longer  could  serve  the  original  pur- 
pose, then  it  would  have  been  im- 
9  A.L.R.— 8. 
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proper  to  allow  the  forfeiture. 
However,  the  evidence  was  conflict- 
ing on  that  point.  In  fact,  there 
was  some  evidence  to  the  effect  that 
the  defendants  themselves  -were  the 
first  ones  to  introduce  colored  resi- 
dents into  the  block  where  the  lot 
was  situated.  The  facts  were  found 
against  the  defendants  upon  that 
proposition  upon  sufficient  evidence, 
and  that  finding  is  conclusive  upon 
this  court 

VII.  From  what  has  been  said  it 
will  be  seen  that  the  circuit  court 
correctly  determined  plaintiffs' 
rights  under  the  facts.  Was  it  right 
in  awarding  possession  to  plaintiff? 

It  has  been  decided  that  §  2635  did 
not  repeal  the  ejectment  statute  and 
did  not  authorize  recovery  of  posses- 
sion in  an  action  brought  under  it 
Bedford  v.  Sykes,  168  Mo.  8,  67  S. 
W.  569;  Randolph  v,  Ellis,  240  Mo. 
216,  loc.  cit  220,  144  S,  W.  483. 
Those  cases,  however,  arose  before 
the  amendment  of  1909,  whereby  the 
legislature  added  the  last  half  of  that 
section.  We  do  not  find  that  l^is 
amendment  has  enlarged  the  scope 
of  the  statute  so  as  either  to  repeal 
the  statutes  relating  to  ejectment  or 
to  provide  for  giving  possession  in 
an  action  brought  under  it  The 
entire  article  relating  to  ejectment 
remains  still  in  force  and  can  be 
resorted  to  for  the  recovery  of  pos- 
session, and  for  the  recovery  of  the 
value  of  improvements  by  an  unsuc- 
cessful defendant.  Usually  a  plain- 
tiff in  a  .case  under  §  2535,  if  out  of 
possession,  adds  a  count  in  ejects 
ment.  That  was  not  done  in  this 
case ;  but  the  petition,  in  addition  to 
stating  a  complete  cause  of  action 
showing  plaintiffs*  right  to  recover 
under  §  2535,  alleges  that  the  plain- 
tiffs are  the  owners  in  fee  simple  of 
the  property  described  and  are  en- 
titled to  possession  of  the  same, 
that  the  defendants  are  in  pos- 
session, and  prays  the  court  to 
adjudge  the  plaintiffs  entitled  to 
possession  and  to  award  a  writ  of 
possession  in  favor  of  the  plain- 
tiffs,— a  declaration  in  ejectment 
Thus  the  petition  states  two  causes 
of  action  in  one  count.   No  objec- 
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tion  was  made  to  this  pleading  by 
the  defendants,  by  a  motion  to  elects 
or  in  any  other  way. 
r^ti"^  tTa*.  The  circuit  court 
itiSSi-piSj"*^  .properly  gave  effect 
for  iKMBewion-  to  the  cause  of  ac- 
*  ****  tion   in  ejectment 

pleaded  by  awarding  possession  to 
the  plaintiffs. 

Vni.  It  remains  to  consider 
whether  the  lower  court  erred  in 
sustaining  the  motion  for  a  new  trial 
on  the  ground  stated,  to  wit,  that 
the  court  failed  to  allow  defendants 
compensation  for  improvements  on 
the  property. 

Both  the  plaintiffs  and  the  defend- 
ants in  discussing  the  matter  of  im- 
provements assume  that  S  2401,  Rev. 
Stat.  1909,  applies,  and  tnat  defend- 
ants' right  to  compensation  for  im- 
provements upon  the  lot  depends 
upon  the  application  of  that  statute. 
Now  that  section,  appearing  in  the 
article  relating  to  ejectment,  pro- 
vides for  compensation  for  improve- 
ments put  upon  real  estate  by  an 
unsuccessful  defendant,  after  a 
judgment  or  decree  of  possession  in 
any  real  action  in  favor  of  a  person 
having  a  better  title.  Subsequent 
sections,  immediately  following,  pro- 
vide how  recovery  of  such  value  may 
be  had,  and  the 
party  who  would 
avail  himself  of  it 
must  bring  his  ac- 
tion and  have  the  matter  adjudi- 
cated before  he  is  ousted  from 
possession  under  the  judgment 
against  him.  If  he  waits  until  after- 
wards, he  cannot  recover.  Section 
2401  gives  a  right  conditioned  upon 
immediate  action.  It  is  not  a  rec- 
ognition of  a  right  which  exists  in- 
dependently of  the  statute,  but 
creates  the  right. 

Manifestly,  taking  §  2401  alone, 
compensation  for  improvements 
under  it  could  not  be  assessed  in 
favor  of  an  unsuccessful  defendant, 
in  the  same  case,  because  by  its  very 
terms  the  right  to  meet  compensa- 
tion accrues  only  after  judgment  for 
possession,  and  can  only  be  enforced 
in  another  action. 

Respondents  claim  that  the 
amendment  of  1909  to  §  2535  per- 
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mits  recovery  of  such  compensation 
in  the  same  action.  That  amend- 
ment provides  that,  on  a  trial  under 
that  section,  *'if  the  same  be  asked 
for  in  the  fieadinga  of  either  party 
the  court  may  hear  and  finally  de- 
termine any  and  all  rights,  etc.," 
and  "may  award  full  and  complete 
relief,"  etc.,  "as  the  court  might 
or  could  in  any  other  or  different 
action." 

It  is  not  necessary  to  determine 
whether  the  defendants  would  be 
entitled  to  compensation  for  their 
improvements  under  the  circum- 
stances. Nor  is  it  necessary  to  de- 
termine whether  the  right  croated 
by  §  2401  would  be  available  to  a  de- 
fendant by  §  2635,  as  amended,  in 
the  same  case.  It  is  clear  that  such 
compensation,  under  the  latter  sec- 
tion, cannot  be  al-  „, 
lowed  unless  "asked  »!^:;ir^«t 
for  in  the  plead- 
mgs.  That  would 
be  true,  whether  a-defendant's  right 
to  such  compensation  arose  by  vir- 
tue of  some  equitable  claim  to  the 
improvements,  or  by  the  operation 
of  §  2401.  The  answer  here  con- 
tains no  mention  of  improvements 
and  no  averments  beyond  the  daim 
of  title  and  aU  matters  affecting  the 
title. 

The  judgment  is  reversed,  and  the 
cause  remanded,  with  directions  to 
set  aside  the  order  granting  a  new 
trial,  reinstate  the  judgment  origin- 
ally rendered,  and  overrule  the  mo- 
tion for  new  trial. 

Roy,  C,  ooncuxB. 

Per  Curiam: 

The  foregoing  opinion  by  White, 
C,  is  adopted  as  toe  opinion  of  tfiie 
court. 

All  the  Judges  concur. 

Petition  for  rehearing  denied  July 
SO,  1918. 

The  validity  and  effect  of  provisions 
in  deeds  discriminating  against  per- 
sons on  account  of  race,  color,  or  re- 
ligion are  the  subject  of  the  annota- 
tion to  the  case  of  Los  Anobles 
Invest.  Co.  v.  Gary,  post,  210. 
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LOS  ANGELES  INVESTMENT  COMPANY,  Appt, 

V. 

ALFRED  GARY  and  Wife,  Respts. 

OtMfwnMa  BtipretM  Court  (Oept,  IT;         Decwmtor  It,  1910. 

(_  CaL  — ,  186  F«c.  596.) 

GsToiaBt  —  condition  against  occupation  hy  person  of  parttcntar  race  — 
ralidity. 

1.  A  condition  in  a  deed  in  fee  that  the  property  shall  not  be  occupied 
by  a  person  other  than  of  the  Caucasian  race  is  valid. 

[See  note  on  this  question  beginning  on  page  120.] 

—  csndttion  sabseqiwat  —  restriction 
kraoe<rf  occiq^t. 

2.  Provisions  in  a  deed  that  the 
property  shall  not  be  sold*  leased,  or 
rented  to  any  person  not  of  the  Cau- 
casian rac^  and  that  breach  of  such 
condition  will  cause  a  reverter,  eon- 
stitnte  conditions  subsequent. 

[See  7  R.  C.  L.  1087.3 
-validity. 

8.  A  condition  In  a  grant  in  fee  that 
tiie  proper^  shall  not  be  sold  within 
a  specified  time  to  one  ot^er  than  of 
the  Caucasian  race  is  within  the  oper- 
ation of  a  statute  making  void  con- 


ditions restraining  alienation,  when 
repugnant  to  the  interest  created. 

[See  7  R.  C.  L.  1114-1116;  8  B.  C.  L. 
1116.] 

Constitutional  law  —  equal  protectim 
—  covenant  against  occupation  of 
^operty     certain  clasa 
4.  The  enforcement  of  a  covenant  in 
a  deed  against  the  occupation  of  the 
property  by  persons  of  a  particular 
race  does  not  violate  the  provision  of 
the  Federal  Constitution  that  no  state 
shall  deny  to  any  person  the  equal 
protection  of  ^e  laws. 


(Angellotti,  Gh.  J.,  and  Lennon,  J.,  dissent  flrom  order  denying  rehearing.). 


Appeal  by  plaintiff  from  a  judgment  of  the  Superior  Court  for  Xx>3 
Angeles  Coun^  (Houser,  J.)  in  favor  of  defendants  in  an  action  brought 
to  declare  forfeiture  of  tttie  to  certain  property  for  alleged  breach  of 
condition  subsequent  in  a  deed.  Reversed, 
The  facts  are  stated  in  the  opinion  of  the  court 
Messrs.  Flint  &  Jutten,  H.  S.  Mac-v.  Spmance,  4  Harr.  (Del.)  117;  Mc- 
Kay, E.  R  Brainerd.  Jr.,  William  R.    CuIIough  v.  Cox,  6  Barb.  S86;  Firth 


n&t,  and  J.  H.  Schend^  for  appel- 
lant: 

The  deed  from  plaintiff  to  Renaker 
was  a  grant  upon  condition  subse- 
qnent,  and  the  provision  forbidding 
that  said  property  should  be  sold, 
leased,  or  rented  to  any.  persons  other 
than  of  the  Caucasian  race,  or  that 
any  persons  other  than  of  the  Cauca- 
eiui  race  be  permitted  to  occupy  the 
premises,  was  not  merely  a  covenant. 

Woodruff  V.  Trenton  Water  Power 
Co.  10  N.  J.  Eq.  489;  Undcrhill  v.  Sara- 
toga  &  W.  B.  Co.  20  Barb.  466;  Sharon 
bon  Co.     Erie,  41  Pa.  341;  Houston 


T.  Los  Angeles  Pacific  Land  Co.  28 
Cal.  App.  899,  162  Pac.  986;  Hawley 
V.  Kafitz,  3  LJt.A.(N.S.)  741,  and  note, 
148  Cal.  898,  118  Am.  St  Rep.  282,  83 
Pac.  248;  Post  v.  Well.  116  N.  Y.  361, 
5  LJt.A.  422,  12  Am.  St.  Rep.  809.  22 
N.  E.  145;  St.  Peter's  Church  v.  Bra- 
gaw,  144  N.  C.  126,  10  L.R.A.(N.S.) 
633,  56  S.  E.  688;  Ecroyd  v.  Cogge- 
shall,  21  R.  L  1,  79  Am.  St.  Rep.  741. 
41  Atl.  260;  8  Ballard,  Real  Prop. 
§  261;  Hawley  &  McG.  Real  Prop.  p. 
230;  Zweiff  v.  Sweedler,  140  App.  Div. 
319.  125  N.  Y.  Supp.  171;  St.  Louis  v. 
Wiggins  Ferry  Go.  88  Mo.  615;  Silver 
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Springs,  O.  &  G.  R.  Co.  t.  Van  Ness,  45 
Fla.  569,  34  So.  884;  Parmelee  v.  Os- 
wego &  S.  R.  Co.  6  N.  Y.  80;  Davis  v. 
Lyman,  6  Conn.  262;  Newcomb  v.  Pres- 
brey,  8  Met.  406;  Myers  v.  Burns,  33 
Barb.  401;  Hinard  v.  Delaware,  L.  & 
W.  R.  Co.  189  Fed.  60;  Blanchard  t. 
Detroit,  L.  ft  L.  U.  R.  Co.  31  Mich.  48, 
18  Am.  Rep.  142;  O'Brien  v.  Wagner, 
94  Ho.  93,  4  Am.  St  Rep.  362,  7  S.  W. 
19;  Winn  v.  State,  55  Ark.  360,  118 
S.  W.  375;  Judd  v.  Robinson,  41  Colo. 
222,  124  Am.  St.  Rep.  128,  92  Pac.  724, 
14  Ann.  Cas.  1018. 

The  breach  of  a  condition  subse- 
quent in  a  deed  forfeits  the  title  to  the 
grantor. 

Firth  T.  Marovich,  160  Cal.  257.  116 
Pac.  729,  Ann,  Cas.  1912D,  1190;  Los 
Angeles  Terminal  Land  Co.  v.  Muir, 
136  Cal.  36,  68  Pac.  308 ;  Pabst  v.  Ham- 
ilton. 133  Cal.  631,  66  Pac.  10;  Klsuber 
T.  San  Diego  Street-Car  Co.  96  Cal. 
368,  SO  Pac.  566;  Liebrand  v.  Otto,  56 
Cal.  242;  Parsons  v.  Smilie^  97  Cal. 
647,  32  Pac.  702;  letter  v.  lyon,  70 
Neb.  429,  97  N.  W.  596. 

The  alienation  of  a  fee-simple  estate 
may  be  restrained  if  for  a  limited  pe- 
riod of  time  or  to  a  certain  number  of 
persons,  and  the  clause  in  the  deed 
"that  said  property  shall  not  be  sold, 
leased,  or  rented  to  any  persona  other 
than  of  the  Caucasian  race"  is  a  valid 
condition. 

Cowell  V.  Colorado  Springs  Co.  100 
U.  S.  55,  26  L.  ed.  647;  M'Williams  v. 
Nisly,  2  Serg,  &  R.  507,  7  Am.  Dec. 
654;  Dougal  v.  Fryer,  3  Mo.  40,  22  Am. 
Dec.  468;  Farris  v.  Rogers,  9  Ky.  L. 
Rep.  912,  7  S.  W.  548;  Highland  Real- 
ty Co.  v.  Groves,  130  Ky.  374, 113  S.  W. 
420;  Pice  v.  Hall,  19  Ky.  L.  Rep.  814, 
42  S.  W.  99;  Cropper  v.  Bowles.  150 
Ky.  393,  150  S.  W.  380;  Harkneaa  v. 
Lisle,  132  Ky.  767, 117  S.  W.  264;  Ken- 
tucl^  River  Consol.  Coal  Co.  v.  Fra- 
zier,  161  Ky.  374,  170  S.  W.  986; 
Large's  Case,  Leon.  pt.  2,  p.  82,  Leon, 
pt.  3,  p.  182,  74  Eng.  Reprint,  376,  620; 
Gray  v.  Blanchard,  8  Pick.  284;  Re 
Macleay,  L.  R.  20  Eq.  186,  44  L.  J.  Ch. 
N.  S.  441,  32  L.  T.  N.  S.  682,  23  Week. 
Rep.  718;  Cornelius  v.  Den,  26  N.  J.  L, 
376;  Camp  v.  Cleary,  76  Va.  140; 
Blackstone  Bank  v.  Davis.  21  Pick.  42. 
32  Am.  Dec.  241 ;  Andrews  v.  Spurlin, 
35  Ind.  262;  Munroe  v.  Hall,  97  N.  C. 
206,  1  S.  E.  651 ;  Jauretche  v.  Proctor, 
48  Pa.  466;  1  Washb.  Real  Prop.  67-  ; 
69;  Langdon  v.  Ingram,  28  Ind.  860; 


Ex  parte  WaUs,  130  N.  C.  237,  41  S.  E. 
289;  Stewart  v.  Barrow,  7  Bush,  368; 
Wallace  v.  Smith,  113  Ky.  263,  68  S.  W. 
131;  Smith  v.  Isaacs,  25  Ky.  L.  Rep, 
1727,  78  S.  W.  434;  Collins  v.  Glamor- 
gan, 6  Mo.  273;  Chisholm  v.  London  & 
W.  Trusts  Co.  28  Ont.  Rep.  347;  Be 
Weller,  16  Ont.  Rep.  318;  Call  v.  Shew- 
maker,  24  Ky.  L.  Rep.  686,  69  S.  W. 
749;  Qoeensborough  Land  Co.  v.  Ca- 
zeaux,  136  La.  724.  L.R.A.1916B,  1201, 
67  So.  641,  Ann.  Gas.  1916D,  1248. 

The  condition,  "nor  shall  any  per- 
son or  persons  other  than  of  the  Cau- 
casian race  be  permitted  to  occupy 
said  lot  or  lots,"  is  a  valid  condition. 

Firth  V.  Marovich,  160  CaL  267.  116 
Pac.  729,  Ann.  Cas.  1912D,  1190;  Pabst 
V.  Hamilton,  133  Cal.  631,  66  Pac.  10; 
Reclamation  Dist.  v.  Van  Loben  Sels.. 
146  Cal.  181.  78  Pac.  638;  Burdell  v. 
Grandi,  162  Cal.  376.  14  L.RJ^.(N.S.) 
909, 125  Am.  St  Rep.  61,  92  Pac.  1022; 
Cowell  V.  Colorado  Springs  Co.  100 
U.  S.  66,  26  L.  ed.  647. 

The  condition  in  the  deed  forbid- 
ding the  renting  or  sale  of  the  land 
conveyed  to  persons  other  than  of  the 
Caucasian  race,  and  occupation  by 
persons  other  than  of  that  race,  does 
not  violate  the  "equal  protection  of 
laws"  clause  of  the  14th  Amendment 
to  the  Federal  Constitution. 

Home  Teleph.  &  Teleg.  Co.  v.  Los 
Angeles,  227  U.  S.  278,  57  L.  ed.  510^ 
33  Sup.  Ct.  Rep.  312;  James  v.  Bow- 
man, 190  U.  S.  127,  47  L.  ed.  979,  23 
Sup.  Ct.  Rep.  678;  United  States  v. 
Harris,  106  U.  S.  629, 641,  27  L.  ed.  290^ 
294,  1  Sup.  Ct.  Rep.  601;  Neal  v.  Dela- 
ware, 103  U.  S.  870,  26  L.  ed.  667;  Vir- 
ginia v.  Rives,  100  U.  S.  318,  25  L.  ed. 
667,  3  Am.  Grim,  Rep,  524;  Slaughter- 
House  Cases,  16  Wall.  36.  21  L,  ed. 
394;  Civil  Rights  Cases,  109  U.  S.  3, 
27  L.  ed.  836,  3  Sup.  Ct.  Rep,  18;  Ris- 
ley  V.  Utica,  168  Fed.  737;  United 
States  V.  Adair,  152  Fed.  737;  Ex  parte 
Riggins,  134  Fed.  404;  Kieman  v. 
Multnomah  County,  95  Fed.  849;  Unit- 
ed States  v.  Washington,  20  Fed.  630; 
Ex  parte  Wells,  3  Woods,  128,  Fed. 
Cas.  No.  17,386;  People  ex  rel.  Gaskill 
V.  Forrest  Home  Cemetery  Co.  258  111. 
36.  L.R.A.1917B,  946.  101  N.  E.  219. 
Ann.  Cas.  1914B.  277;  Chilton  v.  St 
Louis  &  I.  M.  R.  Co.  114  Mo.  88,  19- 
L.R.A.  269.  21  S.  W.  457;  Younger  v. 
Judah,  111  Mo.  303,  16  L.R.A.  658.  33 
Am.  St  Rep.  627,  19  S.  W.  1109;  6 
R.  C.  L.  680;  8  Cyc.  1058;  West  Chester 
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1  P.  B.  Co.  V.  liilM,  56  Pa.  209, 98  Am. 
Dec  744. 

Mr.  ArUmr  CruH,  amicus  curi»: 
The  provision  in  plaintiff's  deed  to 
fienaker,  defendants'  mesne  grantor, 
forbidding  alienation  to  or  occupancy 
persons  other  than  of  the  Cauca- 
tiaa  race,  is  a  condition  subsequent, 
die  breach  of  which  forfeits  the  estate 
motec^  and  entitles  the  grantor  to  a 
reconv^nuice  thereof. 

4  Kent,  Com.  132;  St.  Louis  v.  Wig- 
pus  Ferry  Co.  88  Mo.  615;  Silver 
Springs,  O.  &  G.  R.  Co.  t.  Van  Ness, 
45  Fla.  569,  34  So.  884;  Blanchard  t. 
Detroit,  L.  &  L.  M.  R.  Co.  31  Mich.  43, 
Ut  Am.  Rep.  142;  O'Brien  v.  Wagner, 

94  Ho.  93,  4  Am.  St  Rep.  362,  7  S.  W. 
19;  Winn  t.  State,  55  Ark.  860, 18  S.  W. 
m;  Brown  v.  Tilley,  25  R.  I.  579,  67 
AtL  380;  Minard  v.  Delaware,  L.  &  W. 
R.  Co.  139  Fed.  60;  Hawley  v.  Kafitz, 
3ULA.(N.S.)  741  and  note,  148  Cal. 
S93, 113  Am.  St.  Rep.  282.  83  Pac.  248; 
Post  V.  Weil,  115  N.  Y.  361,  5  L.R.A. 
422,  12  Am.  St.  Rep.  809.  22  N.  £.  145; 
St  Peter's  Church  v.  Bragaw.  144  N. 
C.  126,  10  L.B.A.(N.S.)  633,  56  S.  E. 
688;  Ecroyd  v.  Coggeshall,  21  R.  I.  1, 
79  Am.  St  Rep.  741.  41  Atl.  260;  8 
Ballard,  Real  Prop.  §  261;  Hawley  & 
McG.  Real  Prop.  p.  230. 

The  breach  of  a  condition  subse* 
qnent  in  a  deed  forfeits  the  title  and 
entitles  the  grantor  to  maintain  an 
action  for  a  reconveyance. 

Firth  V.  Marovich,  160  Cal.  257,  116 
Pac.  729,  Ann.  Cas.  1912D,  1190;  Los 
Angeles  Terminal  Land  Co.  v.  Muir. 
136  Cal.  36,  68  Pac.  308 ;  Pabst  v.  Ham- 
ilton, 133  Cal.  631.  66  Pac.  10;  Parsons 
v.  Smilie,  97  Cal.  647,  32  Pac.  702; 
Ekuber  v.  Sah  Diego  Street-Car  Co. 

95  Cal.  353.  30  Pac  665;  Liebrand  v. 
Otto,  56  Cal.  242. 

C<mditions  restraining  alienation  of 
a  fee-simple  estate,  if  for  a  limited 
period  of  time  only,  or  to  a  certain 
class  of  persons  only,  are  not  invalid 
for  repugnancy. 

Cowell  V.  Colorado  Springs  Co.  100 
U.  S.  55,  25  L.  ed.  547;  Queensborough 
Land  Co.  v.  Cazeaux,  136  La.  724, 
LILA.1916B,  1201.  67  So.  641,  Ann. 
Cas.  1916D,  1248;  M'Williams  v.  Nisly, 
2Serg.  ft  R.  607,  7  Am.  Dec,  654;  Fer- 
ris V.  Rogers.  9  Ky.  L.  Rep.  912,  7  S.  W. 
543;  Highland  Realty  Co.  v.  Groves. 
130  Ky.  374,  118  S.  W.  420:  Rice  v. 
HaU.  19  Ky.  L.  Rep.  814,  42  S.  W.  99; 
Cropper  v.  Bowles.  150  Ky.  393,  150 
S.  W.  380;  Harkness  v.  Lisle.  132  Ky. 
167,  117  S.  W.  264;  Kentucky  River 


Consol.  Coal  Co.  r.  Frazier,  161  Ky. 
874, 170  S.  W.  986;  Gray  v.  Blanchard, 
8  Pick.  284;  1  Waahb.  Real  Prop.  8d 
ed.  p.  69. 

Conditions  restraining  alienation 
for  a  particular  time  are  valid. 

Ex  parte  Watts,  130  N.  C.  237,  41  S. 
£.  289;  Stewart  v.  Barrow,  7  Bush, 
868;  Wallace  v.  Smith,  113  Ky.  268,  68 
S.  W.  131;  Smith  v.  Isaacs,  26  Ky.  L. 
Rep.  1727,  78  S.  W.  434;  Dougal  v. 
Fryer,  3  Mo.  40.  22  Am.  Dec.  468;  Col- 
lins V.  Glamorgan,  6  Mo.  278;  Chis- 
holm  V.  London  ft  W.  Trusts  Co.  28 
Ont  Rep.  847;  Re  Weller,  16  Ont  Rep. 
818;  Call  v.  Shewmafcer,  24  Ky.  L.  Rep. 
686,  69  S.  W.  749;  Langdon  v.  Ingram, 
28  Ind.  860. 

The  condition  in  question  does  not 
suspend  the  absolute  power  of  aliena- 
tion, but  leaves  the  grantee  free  to 
convey  at  any  time,  to  persons  not  of 
the  restricted  class. 

Hunt  v.  Wright.  47  N.  H.  396,  93 
Am.  Dec.  451;  Mandlebaum  v.  Mc- 
Donell,  29  Mich.  97,  18  Am.  Rep.  61 ; 
Tennant  v.  John  Tennant  Memorial 
Home,  167  Cal.  570,  140  Pac.  242. 

The  use  or  enjoyment  of  a  fee- 
simple  estate  may  be  limited  or  re- 
strained  by  a  condition  subsequent  in 
the  deed  creating  the  estate. 

Papst  v.  Hamilton,  133  Cal.  632,  66 
Pac.  10;  Firth  v.  Marovich.  160  Cal. 
257,  116  Pac.  729,  Ann.  Cas.  1912D, 
1190;  Cowell  v.  Colorado  Springs  Co. 
100  U.  S.  55.  25  L.  ed.  547;  Smith  v. 
Barrie.  56  Mich.  314,  66  Am.  Rep.  391, 
22  N.  W.  816;  Plumb  v.  Tubbs,  41  N.  Y. 
442;  Speny  v.  Pond,  6  Ohio,  887,  24 
Am.  Dec.  296. 

Mr.  Le  Boy  D.  Bamett  for  respond- 
ents. 

Obi«3r,k  J.,  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  from  a  judgment 
entered  upon  the  plaintifTs  failure 
to  amend  its  complaint  after  the 
lower  court  had  sustained  a  general 
demurrer  thereto  interposed  by  the 
defendants,  and  the  sole  question  is 
as  to  the  sufficiency  of  the  complaint. 
We  have  not  been  favored  by  either 
brief  or  argument  on  behalf  of  the 
respondents,  but  the  correct  conclu- 
sion in  the  case  seems  fairly  certain 
nevertheless. 

The  complaint  seeks  in  effect  to 
declare  a  forfeiture  of  the  title  to 
a  certain  lot  in  the  city  of  Los  Ange- 
les, because  of  the  breach  of  con- 
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ditioiiA  subsequent  subject  to  which 
Ihe  defendant  Alfred  Gary  held  the 
title.  It  appears  from  the  complaint 
that  the  lot  in  question  is  one  of  167 
which  the  plaintiff  originally  owned 
in  a  certain  tract,  and  some  of  which 
it  still  retains ;  that  the  plaintiff  con- 
veyed the  lot  by  way  of  sale  to  one 
Renaker  by  a  deed  providing  that 
prior  to  January  1,  1930,  it  should 
not  be  sold,  leased,  or  rented  to,  or 
occupied  by,  one  not  of  the  Cauca- 
sian race;  that  by  mesne  convey- 
ances  the  lot  passed  to  the  defen- 
dant Alfred  Gary  and  is  occupied 
by  him  and  his  wife;  and,  finally, 
that  both  Gary  and  his  wife  are 
colored  and  of  African  descent. 

The  provision  in  the  deed  by  the 
phiintiff  under  which  the  forfeiture 
is  claimed  is  as  follows :  "It  is  here- 
by covenanted  and  agreed  by  and 
between  the  parties  hereto,  and  it 
is  a  part  of  the  consideration  of  this 
indenture,  .  .  .  that  the  said 
property  shall  not  be  sold,  leased,  or 
rented  to  any  persons  other  than  of 
the  Caucasian  race,  nor  shall  any 
person  or  persons  other  than  of  Cau- 
casian race  be  permitted  to  occupy 
said  lot  or  lots;  provided,  further, 
that  a  breach  of  any  of  the  foregoing 
conditions' shall  cause  said  premises 
to  revert  to  the  said  grantors,  their 
successors,  devisees,  or  assigns,  each 
of  whon  respectively  shall  have  the 
right  of  immediate  re-entry  upon 
said  premises  in  the  event  of  any 
such  breach;  provided,  further,  that 
all  and  each  of  the  above'  restric- 
tions, conditions,  and  covenants 
herein  contained  shall  terminate 
and  end  and  be  of  no  further  effect, 
whether  legal  or  equitable,  and 
shall  not  be  enforceable  on  and 
after  January  1,  A.  D.  1930." 

There  can  be  no  question  but  that 
the  foregoing  pro- 
J^-SuT^r  vision  amounts  to  a 
■nh»eqaeitt-  '  conditiou,  OT  Tathor 
^^'if'otlSamt.  to  conditions,  subse- 
quent. The  express 
language  of  reversion  and  re-entry 
in  case  of  a  breach  leaves  no  room 
for  argument  upon  this  point.  It 
will  be  noted  also  that  there  are  two 


conditions;  one  that  the  property 
shall  not  be  sold,  leased,  or  rented 
to  one  not  of  Caucasian  race,  and 
the  other  that  it  shall  not  be  occupied 
by  one  not  of  that  race.  Inasmuch 
as  a  breach  of  both  of  these  condi- 
tions clearly  appears  from  the  com^ 
plaint,  the  real  questions  presented 
by  the  demurrer,  and  therefore  by 
this  appeal,  are  as  to  the  validity  of 
such  conditions. 

The  condition  that  the  property 
be  not  sold,  leased,  or  rented  to  one 
not  of  Caucasian  birth  is  clearly  a 
restraint  on  alienation.  The  deed 
likewise  purports  to  convey  the  fee, 
and  an  incident  of  an  estate  in  fee 
is  the  right  of  free  ^..^ 
disposal  or  transfer. 
The  condition  is,  therefore,  repug- 
nant to  the  interest  created  by  l^e 
deed  except  for  the  condition,  and 
falls  within  a  literal  reading  of  § 
711,  Civil  Code,  whose  language  is: 
''Conditions  restraining  aHenation, 
when  repugnant  to  the  interest 
created,  are  void.** 

Appellant's  counsel,  nevertheless, 
contend  that  inasmuch  -  as  the  re- 
straint is  but  partial,  being  limited 
both  to  persons  of  a  particular  class 
and  to  a  comparatively  brief  period, 
that  is,  prior  to  January  1,  1930, 
the  condition  is  good.  Many  au- 
thorities outside  of  this  state  do 
make  a  distinction  between  partial 
and  general  restraints  upon  aliena- 
tion, holding  the  former  in  some  in- 
stances valid,  but  the  Code  section 
would  seem  to  leave  no  room  for 
such  distinction  in  this  state,  and 
since  the  filing  of  appellant's  brief  in 
this  case  it  was  so  decided  by  the 
district  court  of  appeal,  in  a  schol- 
ariy  opinion  by  Judge  Finlayson. 
See  Title  Guarantee  &  Trust  Co.  v. 
Garrott.  —  Cal.  App.  — ,  183  Pac 
470.  The  decision  in  that  case  was 
presented  to  us  for  consideration  by 
a  petition  for  rehearing,  and  the 
petition  was  denied  because  of  oar 
conclusion  that  the  decision  was  cor- 
rect, a  conclusion  from  which  we 
see  no  reason  for  departing.  The 
demurrer  was  therefore  properly 
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BUBtained  aa  to  the  alleged  cause  of 
action,  based  on  the  fact  that  the  lot 
in  question  had  been  sold  to  the  de- 
fendant Gary. 

The  condition,  however,  that  the 
property  should  not  be  occupied  by 
a  person  not  of  Caucasian  birth,  is 
in  a  (Afferent  category.  It  is  not 
a  restraint  upon  the  alienation,  but 
upon  the  use  of  the 
-««B«iuw  property.  There  is 
iton  hr  perMM  no  prohibition  by 
;L^L*iijit^.  statute  of  such  re- 
straints imposed  by 
way  of  condition,  nor  was  there  any 
at  common  law.  18  C.  J.  361 ;  Co- 
wen  V.  Colorado  Springs,  100  U.  S. 
65,  26  L.  ed.  547.  The  instances  in 
which  conditions  restricting  the  use 
of  property  conveyed  have  been  en- 
forced are  exceedingly  numerous, 
and  the  conditions  enforced  of  al- 
most every  conceivable  variety. 
Conditions  so  extreme  as  to  restra^ 
Uie  use  to  a  single  specified  purpose 
are  not  uncommon,  and  so  far  as  we 
are  aware  have  been  uniformly  en- 
forced, except  in  certain  special 
eases  where,  for  particular  reasons 
not  existing  here  and  not  affecting 
the  generally  enforceable  character 
of  such  conditions,  the  particular 
condition  was  held  invalid.  Aa  an 
instance  of  the  enforcement  of  a  con- 
dition of  this  extreme  character,  see 
Papst  v.  Hamilton,  133  Cal.  631,  66 
Pac.  10.  In  connection  with  this 
discussion  it  may  be  well  to  add 
that  what  we  have  said  applies  only 
to  restraints  on  use  imposed  by  way 
of  condition,  and  not  to  those  sought 
to  be  imposed  by  covenant  merely. 
The  distinction  between  conditions 
and  covenants  is  a  decided  one,  and 
the  principles  applicable  quite  dif- 
ferent 

The  particular  condition  in  this 
case  being  one  against  the  occupa^ 
tion  of  the  property  by  persons  not 
of  the  Caucasian  race,  the  question 
mggests  itself  as  to  whether  it  is 
an  unlawful  discrimination  against 
certain  classes  of  citizens,  and  there- 
fore within  the  prohibition  of  the 
Federal  Constitution.    This  ques- 
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tion,  however,  is  settled  conclusive- 
ly against  the  de- 
fendants   by    re-  £?5:2S2S"»" 
peated  decisions  of  protection^ 
the  United  States 
Supreme,  ^    Court.  ITJA^l^'iSiS, 
The  provision  of  the 
Federal  Constitution  material  is  the 
14th  Amendment.  It  provides:  "No 
state  shall  .  .  .  deny  to  any  per- 
son within  its  jurisdiction  the  equal 
protection  of  the  laws." 

Construing  this  amendment,  the 
Supreme  Court  of  the  United  States 
has  held  in  a  number  of  instances 
that  the  inhibition  applies  exclusive- 
ly to  action  by  the  state  and  has  no 
reference  to  action  by  individuals, 
such  as  is  involved  here:  United 
States  V.  Cruikshank,  92  U.  S.  542, 
23  L.  ed.  588;  Virginia  v.  Rives,  100 
U.  S.  313, 25  L.  ed.  667, 3  Am.  Crim. 
Rep.  524;  United  States  v.  H^is, 
106  U.  S.  629,  27  L.  ed.  290,  1  Sup. 
Ct.  Rep.  601;  Civil  Rights  Cases, 
109  U.  S.  3,  27  L.  ed.  835,  3  Sup.  Ct, 
Rep.  18.  See  also  United  States  v. 
Washington  (C.  C.)  20  Fed.  630; 
Queensborough  Land  Co.  v.  Cazeaux, 
136  La.  724,  L.R.A.1916B.  1201.  67 
So.  641,  Ann.  Cas.  1916D,  1248; 
People  ex  rel.  Gaisklll  v.  Forrest 
Home  Cemetery  Co.  258  111.  36, 
L.R.A.1917B,  946,  101  N.  E.  219, 
Ann.  Caa.  1914B,  277 ;  Chilton  v.  St. 
Louis  &  1.  M.  R.  Co.  114  Mo.  88,  19 
L.R.A.  269,  21  S.  W.  457;  West 
Chester  &  P.  R.  Co.  v.  Miles,  55  Pa. 
209,  98  Am.  Dec.  744. 

Our  conclusion  is  that  the  condi- 
tion against  the  occupation  of  the 
property  by  anyone  not  of  the  Cau- 
casian race  is  valid,  and  that,  since  a 
breach  of  this  condition  is  alleged, 
l^e  complaint  states  a  cause  of  ac- 
tion. 

Judgment  reversed. 

We  concur:   Shaw,  J.;  Lawlor,  J. 

On  Motion  for  Rehearing. 

Per  Curiam: 
Rehearing  denied. 

Angellotti,  Ch.  J.,  dissenting: 
I  dissent  from  the  order  denying 
a  rehearing.    To  my  mind  the  de- 
partment opinion  violates  the  well- 
settled  general  rule  that  conditions 
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involving  a  forfeiture  must  be 
strictly  construed  against  the 
grantor,  and  in  favor  of  the  holder 
of  the  estate.  It  seems  to  me  that 
the  portion  of  the  condition  which 
is  upheld,  viz.,  **nor  shall  any  per- 
son or  persons  other  than  of  the 
Caucasian  race  be  permitted  to  oc- 
cupy said  lot  or  lots,"  was  not  in- 
tended by  the  parties  as  in  any  way 
applicable  to  occupation  by  the 
owner  himself.  It  was  apparently 
designed  to  prevent  the  occupancy 
by  others  than  the  owner,  under  his 
(the  owner's)  permission  or  li- 
cense. Taken  in  connection  with  the 
preceding  part  of  the  sentence,  from 
which  it  is  separated  by  a  comma, 
my  opinion  is  that  it  can  fairly  be 
given  no  other  construction.  The 
preceding  part,  viz.,  "that  the  said 
property  shall  not  be  sold,  leased, 
or  rented  to  any  persons  other  than 
of  the  Caucasian  race,"  was  de- 
signed by  the  parties  to  prevent  the 
property  coming  into  the  ownership 
or  control  of  any  person  not  of  the 
Caucasian  race,  leaving,  in  the  con- 
templation of  the  parties,  as  the  only 
matter  calling  for  protection  in  the 
matter  of  occupancy,  the  prohibi- 
tion of  occupancy  by  third  persons 
not  of  the  Caucasian  race  under  per- 
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mission  or  license  of  the  owner. 
The  language  used  would  be  apt  lan- 
guage to  show  this  intent  as  to  this 
part  of  the  provision.  Fairly  con- 
strued, it  simply  said  that  tiie  owner 
agreed  that  he  would  not  permit  any 
person  other  than  one  of  the  Cauca- 
sian race  to  become  an  occupant  of 
the  property,  and  it  is  an  undue 
strain  of  the  word  "permit,"  in  view 
of  the  rule  of  strict  construction,  to 
hold  that  the  owner's  own  personal 
occupancy  is  a  violation  of  the  provi- 
sion. The  fact  that  the  ibrst  portion 
of  the  provision  is  now  held  void  as 
an  undue  restraint  on  alienation  in 
no  way  affects  the  construction  to 
be  given  to  the  second  portion,  for 
obviously  the  whole  must  be  con- 
sidered together  in  order  to  arrive  at 
a  conclusion  as  to  the  meaning  in- 
tended by  the  parties  to  be  given  to 
the  second  portion.  I  think  ttiat  by 
the  decision  we  are  attributing  to  the 
second  portion  a  meaning  neither  in- 
tended nor  expressed  by  the  parties 
when  the  deed  was  executed.  In  any 
event,  the  question  of  proper  con- 
struction is  so  doubtful  that  the  mat- 
ter should  be  resolved  against  the 
grantor,  and  in  favor  of  the  holder 
of  the  estate. 

Lennon,  J:  I  concur. 


ANNOTATION. 


RrovUon  fai  deed  ducrimiiuilnig  agaaist  pcTMMU  on  Trout  of  memt  cdor,  or 

rdigicMi. 


At  an  vmlawfvl  restrafiit  on  the  power 
of  allematloii. 

Los  Angeles  Invest.  Co.  v.  Gaby 
(reported  herewith)  ante,  116,  in 
holding  that  a  condition  in  a  grant  in 
fee  that  the  property  shall  not  be  sold 
within- a  specified  time  to  one  other 
than  of  the  Caucasian  race  is  within 
the  operation  of  a  statute  making  void 
conditions  restraining  filienation  when 
repugnant  to  the  interest  created,  ia  in 
direct  conflict  with  Koehler  v.  Row- 
land (reported  herewith)  ante,  107, 
which  holds  that  a  condition  in  a  deed 
that  the  "property  shall  not  be  sold, 
leased,  or  rented  to  any  negroes  for 
twenty-five  years  from  the  date  here- 


of" is  not  void  as  an  unlawful  re- 
straint upon  the  power  of  alienation 
incident  to  a  fee-simple  title.  The 
court  in  this  case  said  that  'it  is  the 
rule  that  an  absolute  restriction  in  - 
the  power  of  alienation  in  the  convey- 
ance of  a  fee-simple  title  is  void,  but 
it  is  entirely  within  the  right  and  pow- 
er of  the  grantor  to  impose  a  condi- 
tion or  restraint  upon  the  power  of 
alienation  in  certain  cases,  to  certain 
persons,  or  for  a  certain  time,  or  for 
certain  purposes.** 

It  will  be  observed  that  in  Los  An- 
geles Invest.  Co.  v.  Gary  (reported 
herewith )  the  court  admitted  that 
many  authorities  outside  of  the  state 
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(tf  Califoraia  did  make  a  diatinction 
betwera  partial  and  general  reatraints 
npon  alienation,  holding  the  former  in 
some  instances  valid,  but  said  that  the 
Code  section  that  "conditions  restrain- 
ing alienation,  when  repugnant  to  ilie 
interests  created,  are  void/'  would 
seem  to  leave  no  room  for  such  dis- 
tinction in  the  state  of  California. 

PmvIsIw  m  to  «s«  of  property. 

No  reported  case,  aside  from  Los 
AitcsLBS  Invest.  Co.  v.  Gaay,  has  been 
found  which  has  considered  a  condi- 
tion in  a  deed  prohibiting  the  occupa- 
tion of  propel  by  a  person  other 
tiian  of  the  Caucasian  race. 

Ai  i^alast  pvbllc  poHoy. 

A  covenant  in  a  private  deed  of  real 
estate,  forbidding  sale  of  property  to 
a  negro,  is  not  against  public  policy. 
Queensborough  Land  Co.  v.  Cazeaux 
(1915)  136  La.  724,  L.B.A.1916B,  1201, 
67  So.  641.  Ann.  Cas.  1916D,  1248; 
E<ffiHLEK  V.  Rowland  (reported  here- 
with) ante,  107. 

However,  in  Gahdolfo  v.  Hartman 
(1892)  16  L.R.A.  277,  49  Fed.  181,  a 
covenant  not  to  rent  property  to  a 
Chinaman  was  held  to  be  void  as 
against  public  policy.  In  the  Cazeaux 
Case  the  court  said  that  while  the 
public  policy  of  the  state  opposes  the 
patting  of  property  out  of  commerce 
it  at  the  same  time  favors  the  fullest 
liberty  of  contract  and  the  widest  lat- 
itude possible  in  the  right  to  dispose 
of  one's  property  as  one  lists,  so  long 
as  no  disposition  is  sought  to  be  made 
contrary  to  good  morals,  public  order, 
«r  express  law,  and  distinguished 
brtween  total  and  perpetual  inal- 
imability  and  partial  and  temporary 
iaalimability.  The  court  in  the 
KflHUHT  Case  said  that  the  purpose 
of  the  restariction  was  to  preserve  the 
property,  together  with  other  property 
IB  the  neighborhood,  as  a  district  un- 
occupied by  negroes.  And  such  a  re- 
action was  analogous  to  the  condi- 
tums  and  restrictions  in  deeds  of 
property,  which  prohibited  the  use  of 
property  for  slaughterhouses,  soap 
factories,  livery  stables,  tannery 
>h(V8,  tic.,  and  which  have  been  up- 
held. 


Am  violation  of  14tk  Amendment. 

A  covenant  in  a  private  deed  of  real 
estate,  forbidding  the  sale  of  the  prop- 
erty to  a  negro,  does  not  violate  the 
14th  Amendment  to  the  Federal  Con- 
stitation.  Los  Angeles  Invest.  Co.  v, 
Gary  (reported  herewith)  ante,  115; 
Queensborough  itand  Co.  v.  Cazeaux 
(La.)  supra. 

Gandolfo  v.  Hartman  (Fed.)  supra, 
takes  an  opposite  view,  however,  and 
holds  that  such  a  covenant  does  vi- 
olate the  14th  Amendment. 

Los  Angeles  Invest.  Co.  v.  Gaby 
(reported  herewith)  ante,  115,  and 
the  Cazeaux  Case,  take  the  view  that 
the  14th  Amendment,  in  so  far  as  pro- 
hibiting the  discrimination  against 
the  negro  race,  applies  only  to  state 
legislation,  not  to  the  contracts  of  in- 
dividuals. In  criticizing  this  view,  the 
court,  in  the  Gandolfo  Case,  said :  "It 
would  be  a  very  narrow  construction 
of  the  constitutional  Amendment  in 
question,  and  of  the  decisions  based 
upon  it,  and  a  very  restricted  applica- 
tion of  the  broad  principles  upon 
which  both  the  Amendment  and  the 
decisions  proceed,  to  hold  that,  while 
state  and  municipal  legislatures  are 
forbidden  to  discriminate  against  the 
Chinese  in  their  legislation,  a  citizen 
of  the  state  may  lawfully  do  so  by 
contract,  which  the  courts  may  en- 
force. Such  a  view  is,  I  think,  entirely 
inadmissible.  Any  result  inhibited  by 
the  Constitution  can  no  more  be  ac- 
complished by  contract  of  individual 
citizens  than  by  legislation,  and  the 
courts  should  no  more  enforce  the  one 
than  the  other.  This  woald  seem  to 
be  veiy  clear." 

The  decisions  in  Los  Angblbs 
Invest.  Co.  v.  Gaby  (imported  here- 
with) and  the  Cazeaux  Cas^  it  will 
be  observed,  merely  affirm  the  right 
of  an  individual  to  discriminate 
against  negroes;  they  do  not  assert 
the  right  of  the  .state  to  do  so  either 
through  its  legislature  or  judiciary. 
It  is  true  that  the  decision  upholding 
the  covenant  becomes  in  a  sense  a 
rule  of  law,  or  at  least  evidence  of  a 
rule  of  law  of  the  state,  to  the  effect 
that  such  a  covenant  is  valid.  But 
even  regarded  as  a  law  of  the  state, 
and  as  such  subject  to  be  tested  by 
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the  provision  of  the  14th  Amendment 
that  no  state  shall  deny  to  any  person 
within  its  jurisdiction  the  equal  pro- 
tection of  the  laws,  it  is  not  neces- 
sarily in  violation  of  that  provision, 
for  the  reason,  as  above  stated,  that 
it  merely  tolerates  a  discrimination 
by  an  individual,  and  in  no  wise  sanc- 
tions such  a  discrimination  by  the 
state,  either  through  its  legislative  or 
judicial  departments.  A  different 
question  would  be  presented  if  the 
courts,  while  adhering  to  the  decisions 
reached  in  these  cases,  were  subse- 
quently to  hold  that  a  similar  covenant 
against  Jews,  Italians,  and  Chinamen, 
or  any  other  class  of  persons  except 
negroes,  would  be  invalid.  Upon  that 
hypothesis  the  state  could,  by  its 
judiciary,  have  established  8  discrim- 
ination against  negroes,  and  incor- 
porated it  in  a  law  of  the  state,  a  law 
none  the  less  because  established  by 
judicial  decisions,  and  not  by  an  act 
of  the  legislature.  It  seems  clear  that 
such  law  would  not  be  removed  en- 
tirely from  the  operation  of  the  14th 
Amendment  by  the  fact  that  the  in- 
dividual decisions  by  which  it  was 
established  were  rendered  in  passing 
upon  the  contracts  of  individuals,  and 
that  if  ttie  discrimination  could  be  up- 
held at  all,  as  against  an  objection 
based  on  the  14th  Amendment,  it  must 
be  because,  even  as  a  discrimination 
by  the  law  of  the  state,  it  was  jus- 
tified by  the  conditions  and  circum- 
stances which  gave  rise  to  it;  and  not 
because  of  the  principle  that  the 
Amendment  does  not  apply  to  the  con- 
tracts of  individuals. 

Treaty  Knaramtle*  to  allena. 

But  one  reported  case  has  been 
found  which  has  considered  the  ques- 
tion under  annotation  as  affected  by 
treaty  guaranty.  Thus,  in  Gandolfo 
V.  Hartman  (1892)  16  L.R.A.  277,  49 
Fed.  181,  it  was  held  that  a  covenant 
not  to  rent  property  to  a  Chinaman  is 
void  as  an  infraction  of  a  treaty  be- 
tween the  United  States  and  China,  of 
NoTember  17»  1880,  which  guanmtoed 


the  Chinamen  in  the  United  States  all 
the  rights,  privileges,  and  immunities 
accorded  to  citizens  and  subjects  of 
the  most  favored  nataon.  This  deci- 
sion would  aeem.  to  be  open  to  the 
criticism  that  it  extends  the  applica- 
tion of  the  treaty  guaranty  too  far, 
and  that  it  should  be  considered  to 
apply  only  to  legislation  affecting 
their  rights,  privileges,  and  immuni- 
ties. 

Wliem  breaek  of  eondltlom  im  okowa. 

A  condition  that  premises  shall  not 
be  sold,  leased,  or  rented  to  negroes  is 
broken  by  the  leasing  of  a  part  only 
of  such  premises  to  negroes.  KoEHLEB 
V.  Rowland  (reported  herewith)  ante, 
107. 

But  a  condition,  "the  title  to  this 
land  never  to  vest  in  a  colored  person 
or  persons,"  is  not  broken  by  a  con- 
veyance to  a  corporation,  although 
such  corporation  is  composed  entirely 
of  negroes.  People's  FleasuM  Paric 
Co.  v.  Eohleder  (1908)  109  Va.  439,  61 
S.  E.  794,  63  S.  E.  981.  The  decision 
in  this  case  is  based  upon  the  fact 
that  a  corporation  is  an  artificial  per- 
son, having  an  existence  separate 
from  that  of  its  stockholders  and  di- 
rectors. It  is  to  be  observed  that  the 
court  stated  that  had  the  condition 
been  directed  to  the  use  and  occupa- 
tion as  well  as  to  the  sale,  a  different 
question  might  have  been  presented. 

An  interesting  case  in  connection 
with  the  question  under  annotation  is 
Keltner  v.  Harris  (1917)  —  Mo.  — , 
196  S.  W.  1,  where  an  owner  of  real 
estate  made  a  contract  for  the  sale 
of  the  same  to  a  white  man,  and  after 
making  his  deed  discovered  that  the 
deed  was  made  to  a  colored  man.  for 
whom  the  white  man  was  merdy  an 
agent,  although  he  had  told  the  agent 
that  he  would  not  sell  the  proper^  to 
a  negro  because  he  did  not  want  a 
negro  in  that  locality;  and  tlie  court 
held  that  the  conveyance  was  properiy 
avoided  on  the  ground  of  fraud. 

J.  H.  B. 
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ANNA  MORENCY,  Admrx.,  etc.,  of  J.  A.  Morency, 

V. 

VITALINE  (VACHON)  LANDRY,  Exrx.,  etc.,  of  NaKisse  Landzy. 

Sew  Mampe^ire  Supreme  Ceurt  ~  DeeemMer  0,  i919, 
(—  N.  H.  — ,  108  Atl  85&) 

Bankniptcy  —  claims  of  nonresideRt  creditor. 

1.  The  claims  of  a  creditor  residinsr  out  of  the  United  States,  when 
properly  scheduled,  are  included,  so  far  as  proceedings  in  this  country 
are  concerned,  in  a  discharge  in  proceedings  instituted  under  the  Bank- 
ruptcy Act  of  1898. 

[See  note  on  this  question  beginning  on  page  127.] 

— necessity  of  notice  to  aBslgnee. 


2.  Notice  of  bankruptcy  proceedings 
need  not  be  given  an  assignee  of  a 
jodgment  in  order  to  bar  his  rights  by 
a  discharge,  until  notice  of  the  assign- 
ment has  reached  the  bankrupt. 
Evidence  —  burden  of  proof  —  notice 

of  change  in  ownership  of  claim. 

3.  To  enable  a  surety  who  has  paid 


the  debt  to  avoid  a  discharge  in  bank* 
ruptcy  as  a  defense  to  hta  claim  be- 
cause the  notice  of  the  proceeding  was 
given  to  the  original  creditor,  and  not 
to  him,  he  has  the  burden  of  show- 
ing that  the  debtor  had  notice  of 
the  change  in  the  ownership  of  the 
claim. 


Transfer  by  the  Saperior  Court  for  Strafford  County  (Branch,  J.) 

for  the  opinion  of  the  Supreme  Court  upon  exception  by  plaintilf  to  the 
dismissal  of  her  appeal  from  a  decree  of  the  Probate  Court,  approving 
a  commissioner's  report  disallowing  her  claim  against  the  estate  of  de- 
fendant. Exception  overruled. 


In  1899,  Narciase  Landry,  a  resi- 
dent of  St.  Marie  in  the  province  of 
Quebec,  gave  to  plaintiff's  intestate, 
J.  A.  Morency,  a  note  which  was  dis- 
counted by  him  at  the  local  bank. 
In  1900,  the  note  not  having  been 
paid  at  maturity,  both  parties  were 
sued  by  the  bank,  which  recovered 
judgment  against  them.  In  1902  the 
ju^^ent  was  paid  by  Morency, 
which  his  administratrix  is  now  at- 
tempting to  enforce  against  the  es- 
tate of  Landry. 

Landry  emigrated  to  New  Hamp- 
shire; in  1906  filed  a  voltmtary  peti- 
tion in  bankruptcy,  received  in  due 
course  a  discharge,  and  in  1912  died. 
This  claim  in  the  bankruptcy  pro- 
ceedings he  included  in  his  schedule 
of  liabili^,  stating  F.  Morency,  F. 
Morency  &  Company,  and  the  bank 
as  creditors  under  the  claim. 

The  court  foimd  that  notices  were 
duly  mailed  to  these  creditors,  and 
that  both  the  bank  and  J.  A.  Moren- 
ey  had  actual  notice  of  the  proceed- 


ings, and  dismissed  the  appeal  from 
the  report  of  the  commissioner,  sub- 
ject to  plaintiff's  exception. 

Messrs.  Snow,  Snow,  ft  Coopor,  for 

appellant : 

A  prima  facie  case,  at  least,  was  es- 
tablished by  the  plaintiff,  not  open  to 
examination  on  its  merits,  on  which 
she  is  entitled  to  recover  unless  the 
affirmative  defenses  are  good. 

New  York,  L.  E.  &  W.  R.  Co.  v.  Mc- 
Henry,  21  Blatchf.  400,  17  Fed.  414; 
Ritchie  v.  HcMullen,  169  U.  S.  285,  40 
L.  ed.  18S,  16  Sup.  Gt.  Rep.  171;  Hilton 
v.  Guyot,  159  U.  S.  118,  40  L.  ed.  96, 16 
Sup.  Ct.  Rep.  189;  Maburin  v.  Bick- 
ford,  8  N.  H.  64;  Rogers  v.  Odell,  89 
N.  H.  452;  MacDonald  v.  Grand  Trunk 
R.  Co.  71  N.  H.  452.  59  L.RA.  448,  98 
Am.  St.  Rep.  560,  52  Atl.  982;  Trem- 
blay  V.  ^tna  L.  Ins.  Co.  97  Me.  547,  94 
Am.  St  Rep.  521,  66  Atl.  609;  Tourigny 
V.  Houle.  88  Me.  406,  34  Atl.  158;  Fish- 
er V.  Fielding,  67  Conn.  91,  32  L.R.A. 
236,  62  Am.  St.  Rep.  270.  34  Atl.  714. 

The  facts  do  not  give  rise  to  the 
Statute  of  Limitations.  The  appeal  is 
on  a  judgment  obtained  in  1902,  and 
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twenty  years  have  not  yet  elapsed,  and 
the  fact  that  the  judgment  is  foreign 
rather  than  domestic  is  immaterial. 

Little  V.  McVey,  —  N.  J.  L.  — ,  47 
Atl.  61;  Jordan  v.  Robinson,  15  Me. 
167;  Brown  v.  Bridge,  106  Mass.  663; 
Barber  v.  International  Co.  74  Conn. 
652,  92  Am.  St.  Rep.  246.  61  Atl.  S57. 

The  facta  do  not  sustain  the  dis- 
charge in  bankruptcy.  To  secure  ju- 
risdiction upon  which  the  bankruptcy 
court  could  give  judgment.  It  must 
have  had  jurisdiction  of  either  the  res 
Cthe  claim)  or  the  person  (the  cred- 
itor). 

Re  Schwartz,  204  Fed.  326 ;  Lizard! 
V.  Cohen,  8  Gill,  430;  Ellis  v.  M'Henry, 
L.  R.  6  C.  P.  228.  40  L.  J.  C.  P.  N.  S. 
109,  23  L.  T.  N.  S.  861,  19  Week.  Rep. 
503;  M'Menomy  v.  Murray,  3  Johns. 
Gh.  435;  Phelps  v.  Borland.  103  N.  Y. 
406.  57  Am.  Rep.  755,  9  N.  E.  307;  Mc- 
Dougall  V.  Page,  55  Vt.  187,  45  Am. 
Rep.  602;  Cook  v.  Moflfat,  5  How.  309, 
12  L.  ed.  166;  Ogden  v.  Saunders,  12 
Wheat.  213,  6  L.  ed.  606;  M'Millan  v. 
M'Neill,  4  Wheat.  209,  4  L.  ed.  652; 
Van  Reimsdyk  v.  Kane,  1  Gall.  871, 
Fed.  Cas.  No.  16,871;  Tremblay  v, 
JEtna  L.  Ins.  Co.  97  Me.  547,  94  Am. 
St.  Rep.  521,  56  Atl.  509;  2  Kent,  Com. 
393,  467,  469;  Freeman,  Judgm.  fi 
606b;  16  Am.  &  Eng.  Bnc.  Law,  2d  ed, 
643,  783  ;  2  Loveland,  Bankr.  4th  ed. 
p.  1889  ;  2  Whart  Confl.  L.  3d  ed.  p. 
1242;  Story,  Confl.  L.  §  342^  Dicey, 
Confl.  L.  2d  ed.  p.  486;  Newmarket 
Bank  v.  Butler,  45  N.  H.  236;  Baldwin 
V.  Hale,  8  Am.  L.  Beg.  N.  S.  470. 

The  claim  follows  the  creditor,  and 
unless  he  submits  himself  to  the  juris- 
diction of  the  insolvency  court,  he  is 
not  bound  by  a  discharge  which  it 
grants. 

Newmarket  Bank  v.  Butler,  45  N.  H. 
236;  Perley  v.  Mason,  64  N.  H.  6,  8  Atl. 
629;  Garbee  v.  Mason,  64  N.  H.  10,  4 
Ath  791;  Stien  v.  McQuade,  66  N.  H. 
403,  49  Am.  St  Rep.  623,  22  Atl.  451; 
Guernsey  v.  Wood,  130  Mass.  603; 
Bedell  v.  Scruton,  64  Vt  493;  Ham- 
mond Beef  &  Provision  Co.  v.  Best,  91 
Me.  431,  42  L.R.A.  528,  40  Atl.  338; 
Swift  v.  Winchester,  96  Me.  481,  90 
Am.  St  Rep.  414.  52  Atl.  1017;  Ander- 
son V.  Wheeler,  25  Conn.  603 ;  Baldwin 
V.  Hale,  1  Wall.  223,  17  L.  ed.  531. 

Neither  plaintiff's  intestate  nor  his 
claim  were  duly  scheduled,  and  there 
is  no  evidence  of  either  notice  or  ac- 
tual knowledge.  One  or  the  other  ia  a 
fundamental  requirement  to  the  oper^ 
ation  of  a  discharge,  and  the  buraen 


is  upon  ike  bankrupt  and  those  claim- 
ing under  him  to  prove  their  existence. 

Weidenfeld  v.  Tillinghast  18  Am. 
Bankr.  Rep.  531,  64  Misc.  90,  104 
N.  Y.  SUpp.  712;  Bogart  v.  Cow- 
boy State  Bank  &  T.  Co.  —  Tex. 
Civ.  App.  — ,  182  S.  W.  678;  Lutz 
V.  Kalmus,  115  N.  Y.  Supp.  230; 
Collier,  Bankr.  10th  ed.  p.  400;  Co- 
lumbia Bank  v.  Birkett,  174  N.  Y.  112,. 
102  Am.  St.  Rep.  478,  66  N.  E.  652; 
Cohen  v,  Pinkus,  126  App.  Div.  792, 
111  N.  Y.  Supp.  82;  Collins  v.  David- 
son, 34  Ohio  C.  C.  668;  Haack  v. 
Theise,  16  Am.  Bankr.  Rep.  699,  61 
Misc.  3,  99  N.  Y.  Supp.  906;  Liesum  v. 
KrauB,  35  Misc.  376,  71  N.  Y.  Supp. 
1022;  Custard  v.  Wigderson,  180  Wis. 
412,  110  N.  W.  263,  10  Ann.  Cas.  740; 
Kreitlein  v.  Ferger,  28  Am.  Bankr. 
Rep.  908,  52  Ind.  App.  199,  97  N.  E. 
819,  98  N.  E.  1006;  Marshall  v.  Eng- 
lish-American Loan  &  T.  Co.  127*  Ga. 
376,  56  S.  E.  449;  Wright-Dalton-Bell 
Anchor  Store  Go.  v.  St  Louis,  I.  M. 
&  S.  R.  Co.  142  Mo.  App.  60,  125  S.  W. 
617. 

The  kind  of  notice  or  knowledge 
here  required  is  personal  notice  or  ac- 
tual knowledge  as  distinguished  from 
mere  imputed  or  constructive  notice  or 
knowledge. 

Santa  Rosa  Bank  v.  White,  139  Cat 
703,  73  Pac.  577;  Wheeler  v.  Newton, 
168  App.  DIv.  782. 164  N.  Y.  Supp.  481 ; 
Stnckland  v.  Capital  City  Hills,  74 
S.  C.  16,  7  LJEtJL(N.S.)  426,  54  S.  E. 
220;  Gilmore  v.  Farmer,  166  111.  App. 
70;  Hilton  v.  White,  171  App.  Div.  981, 
156  N.  Y.  Supp.  9;  Custard  T.  Wigdei^ 
son,  130  Wis.  412,  110  N.  W.  263,  10 
Ann.  Gas.  740;  Vaughan  v.  Boston  A 
M.  R.  Co.  78  N.  H.  616,  103  Ati.  129. 

Messrs.  Hughes  &  Do«  and  Fted  H. 
Brown,  for  appellee: 

Beyond  the  limits  of  the  state,  bank- 
rupt laws  have  no  force,  except  such 
as  may  be  given  to  them  by  comi^. 

Cook  V.  Moffat  6  How.  808,  811,  12 
L.  ed.  165,  166. 

A  nation  can  by  a  discharge  in 
bankruptcy  render  all  claims  of  for- 
eign creditors  as  well  as  domestic 
thereafter  unenforceable  within  the 
nation  granting  the  discharge. 

Ruiz  V.  Eickerman,  2  McCrary,  269, 
5  Fed.  790;  Dicey,  Confl.  L.  2d  ed.  p. 
435,  rule  114;  Stoir.  Confl.  L.  §  348; 
Murray  v.  De  Rottenham,  6  Johns.  Ch. 
62. 

The  Bankruptcy  Statute  was  enact- 
ed by  practical  men  for  use  by  prac- 
tical men,  and  proceedings  snder  it 
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an  not  to  be  BulUfled  in  favor  of  in- 
fividna]  creditors  hy  imiffaetieal  cott- 
ddeiatioiiB. 

KniUein  v.  Forger,  238  U.  S.  21,  69 
h.  ed.  11S4,  33  Sup.  Ct  Rep.  686. 

In  providing  a  twenty-year  limita- 
tion for  actions  of  "debt  upon  judg- 
meata**  the  legislature  did  not  intend 
to  inelnde  foreign  judgments.  Since 
Hiat  time  the  status  of  foreign  judg- 
mnts  has  been  perhaps  more  clearly 
defined,  but  they  are  not  now  treated 
even  by  the  courts  on  an  equality  with 
domestic  judgments. 

Hilton  V.  Guyot,  169  U.  S.  118,  40 
L.  ed.  95,  16  Sup.  Ct.  Rep.  139;  Mac- 
Donald  V.  Grand  Trunk  R.  Co.  71  N.  H. 
448,  59  L.R.A.  448,  73  Am.  St.  Rep. 
550,  62  AtL  982. 

Pcaslee,  J.,  delivered  the  opinion 
of  the  court: 

The  Bankruptcy  Act  of  July  1, 
1898,  provides  that  "a  discharge  in 
bankruptcy  shall  release  a  bank- 
rapt  from  all  of  his*  provable  debts," 
didy  scheduled  by  the  bankrupt, 
with  the  name  of  the  creditor  if 
known,  with  certain  exceptions  not 
material  here.  Section  17a  (U.  S. 
Comp.  Stat.  §  9601,  1  Fed.  Stat. 
Asno.  2d  ed.  p.  708).  The  act  also 
refers  in  terms  to  the  claims  of 
those  residing  outside  the  United 
States,  as  entitled  to  share  in  the 
dividends  declared.  Section  65d 
(§  9649,  1  Fed.  Stat.  Anno.  2d  ed. 
p.  1106) .  The  plain  conclusion  from 
these  provisions  seems  to  be  that 
debts  due  to  nonresident  creditors, 
when  properly  scheduled,  are  dis- 
charged, so  far  as  Congress  has  the 
power  to  enact  that  such  a  result 
shall  follow.  That  Congress  has  the 

 ^   power  to  so  provide, 

cbiSrSc^MR.  as  far  as  future  pro- 
23S^  ceedings    in  this 

country  are  con* 
cerned,  has  not  been  questioned, 
and  is  not  open  to  doubt. 

But  it  is  argued  that,  while  Gon- 
eress  might  enact  such  a  law,  it  has 
not  done  so.  The  chief  contention 
made  in  favor  of  this  conclusion 
is  that,  prior  to  the  enactment  of 
the  present  statute,  earlier  bank- 
nipt^  acts  containing  provisions  of 
similar  purport  had  been  construed 
as  not  affecting  the  right  of  the  non- 
participating  foreign  creditor  to 
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thereafter  maintain  a  suit  in  our 
courts.  Hence  it  is  said  that  Con- 
gress intended  to  exprm  a  like  pur- 
pose here. 

The  claim  that  prior  to  1898  simi- 
lar provisions  in  earlier  bankrupt^ 
laws  had  been  authoritatively  con- 
strued favorably  to  the  plaintiiTs 
contention  is  not  borne  out  by  the 
cases  cited.  The  question  has  never 
been  passed  upon  by  the  Supreme 
Court  of  the  United  States.  The 
case  in  that  court  which  is  relied 
upon  (Odgen  v.  Saunders,  12  Wheat. 
213,  6  L.  ed.  606)  raised  questions 
as  to  the  constitutionid  limitation 
upon  the  power  of  the  several  states 
to  enact  insolvency  laws.  No  ques- 
tion of  the  meaning  of  any  national 
bankruptcy  law  or  of  the  power  of 
Congress  to  enact  the  same  was  in- 
volved, and  the  subject  was  not  con- 
sidered. 

Phelps  V.  Borland,  103  N.  Y.  406, 
57  Am.  Rep.  755,  9  N.  E.  307, 
deals  with  the  effect  to  be  given  here 
to  a  discharge  of  a  foreign  debtor 
in  his  own  country.  It  does  not  in- 
volve the  question  now  under  consid- 
eration, and  the  matter  is  not  re- 
ferred to  in  the  opinion. 

In  Lizardi  v.  Cohen,  3  Gill,  430, 
the  question  was  whether  a  dis- 
charged bankrupt  was  a  competent 
witness  as  to  a  London  contract.  It 
was  held  that  the  contract  was  not 
discharged,  and  that  therefore  the 
witness  was  interested  and  incom- 
petent. The  decision  is  put  upon  tile 
ground  stated  by  Judge  Story  (Con- 
flict of  Laws,  §  342)  "that  a  dis- 
charge of  a  contract,  by  the  law  of 
a  place  where  the  contract  was  not 
made  or  to  be  performed,  will  not 
be  a  discharge  in  any  other  coimtry.** 
It  does  not  discharge  the  obligation 
80  as  to  make  the  debtor  disinter- 
ested. He  is  still  liable  in  the  "other 
country."  Whether  the  debt  was 
discharged  locally  was  a  question 
not  necessary  to  the  decision,  and 
not  discussed. 

The  only  case  cited  holding  that 
under  the  Bankruptcy  Law  of  1867 
(Act  Cong.  Mar(^  2,  1867,  chap 
176, 14  Stat  at  L.  517)  a  discharge 
did  not  bar  a  subsequent  suit  here 
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fay  a  foreign  creditor  is  McDougall 
V.  Page,  6fi  Vt.  187,  45  Am.  fiep. 
602,  decided  in  1882.  Bat  it  was 
admitted  in  the  opinion  that  the 
holding  was  contrary  to  the  deci- 
sions in  other  states,  and  that  the 
question  had  not  been  passed  upon 
by  the  Supreme  Court  of  the  United 
States.  Add  to  this  the  facts  that 
two  judges  dissented  from  the  Ver- 
mont decision,  and  that  in  1884  still 
another  decision  opposed  to  it  was 
announced  (Moore  v.  Horton,  32 
Hun,  393),  and  it  becomes  evident 
that  there  was  not,  in  1898,  any  au- 
tiioritaUve  interpretation  of  the  Act 
of  1867,  such  as  is  now  claimed.  The 
matter  had  not  been  passed  upon 
by  the  court  of  last  resort,  and  the 
views  of  others  were  conflicting.  So 
far  as  the  authorities  go,  their 
weight  is  against  rather  than  for  the 
plaintiff  upon  the  issue  of  how  the 
earlier  laws  had  been  understood  at 
the  time  the  present  law  was  en- 
acted. 

The  argument  that  a  law  making 
the  discharge  efficient  locally  as  to 
a  foreign  creditor  gives  the  domestic 
creditors  undue  advantages  compels 
the  foreign  creditor  to  pursue  his 
debtor  into  other  lancto,  and  under- 
takes to  make  a  foreign  discharge 
effective  in  another  country  where 
the  creditor  resides,  is  based  upon 
a  misconception  of  the  effect  of  the 
discharge,  so  far  as  it  relates  to 
foreign  creditors  who  do  not  par- 
ticipate in  the  bankruptcy  proceed- 
ings. Such  creditors  are  not  there- 
by compiled  to  pursue  their  debtor 
into  foreign  lands.  But  if  they  do 
so  pursue  him,  they  are  bound  "by  the 
limitation  of  remedy  which  applies 
to  those  resident  there.  Neither 
does  the  law  undertake  to  make  the 
discharge  effective  against  the 
creditor  in  proceedings  brought  at 
his  place  of  residence  in  Canada. 
It  merely  places  him  on  an  equality 
with  our  own  citizens  in  proceedings 
in  our  courts.  It  is  manifest  that 
such  a  law  is  not  so  devoid  of  just 
principle  that  it  is  always  to  be  in- 
ferred that  there  was  no  intent  to 
enact  it. 

It  has  recratly  been  declared  that 


the  object  of  the  bankruptcy  law  is 
not  merely  to  distribute  tile  debtor's 
property  equitably  among  the  credit- 
ors, "but  as  a  main  purpose  of  the 
act  intends  to  aid  the  unfortunate 
debtor  by  giving  him  a  freeh  start 
in  life,  free  from  debts.  .  .  .  Our 
decisions  lay  great  stress  upon  this 
feature  of  ttie  law."  Stellwagen  v. 
Clum,  246  U.  S.  G05,  617,  62  L.  ed. 
507,  612,  38  Sup.  a.  Rep.  218. 
'  The  plaintiff's  argument  is  baaed 
upon  an  erroneous  assumption  as 
to  the  state  of  the  law  in  1898,  and 
takes  a  narrow  and  mistaken  view 
of  the  purposes  intended  to  be  ef- 
fected by  the  legislation  in  question. 
The  statute  plainly  applies  to  the 
case  in  hand,  and  the  plaintifTs 
rights  here  are  no  greater  than  they 
would  be  if  the  creditor  had  resided 
in  the  United  States.  1  Loveland. 
Bankr.  §  743;  Bump,  Bankr.  713: 
Black,  Bankr.  §  723 ;  Ruiz  v.  Eicker- 
man,  2  McCrary,  259,  5  Fed.  790; 
Zarega's  Case,  1  N.  Y.  Legal  Obs. 
40;  note,  4  Law  Rep.  480,  Fed.  Cas. 
No.  18,204. 

As  the  judgment  recovered  by  the 
bank  is  a  provable  debt  (§  65d),  the 
right  of  the  bank  to  recover  on  it 
is  barred  by  the  discharge.  The 
plaintiff  cannot  recover  on  the  note, 
or  for  money  paid  upon  the  judg- 
ment, because  such  claims  are 
barred  by  the  general  six-year  limi- 
tation. She  can  recover  only 
through  the  bank  judgment.  Stav- 
relis  V.  Zacharias,  79  N.  H.  — ,  106 
Atl.  306. 

If  it  can  be  found  that  equitably 
the  judgment  belonged  to  J.  A. 
Morency,  and  that  he  had  the  right 
to  prosecute  it  in  the  bank's  name, 
the  plaintiff  can  answer  the  dis- 
charge only  upon  the  ground  that 
the  bankrupt  failed  to  name  Moren- 
cy as  the  creditor 
Wider  the  judg-  -oticeto 
ment.  In  order  to 
impose  that  duty  upon  the  bankrupt, 
it  must  appear  that  he  Imew  of  uie 
change  in  the  equitable  title.  It  is 
not  the  bankrupt's  duty  to  notify 
the  assignee,  until  the  assignee  has 
performed  his  duty  of  notifying  the 
bankrupt.    "Upon  an  assignment 
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bemg  made  it  beoranea  the  duty  of 
the  assignee  to  notify  the  debtor." 
Thompson  v.  Emery,  27  N.  H.  269, 
272;  Hellen  v.  Boston,  194  Mass. 
579,  80  N.  £.  603.  While  the  mere 
&ct  of  the  surety's  payment  of  the 
debt  may  be  treated  as  constituting 
an  equitable  assignment  of  the 
rij^ts  incident  to  the  original 
diUm  in  the  hands  of  the  creditor, 
eqaity  does  not  relieve  the  surety 
from  the  performance  of  his  equi- 
table duty  to  inform  the  debtor  of 
the  change  in  the  situation.  Until 
such  notice  is  given,  it  is  the  debtor'^ 
right  to  treat  the  original  creditor 
18  the  one  to  whom  he  owes  a  debt- 
or's duties.  And  aside  from  this 
general  common-law  rule,  the  pro- 
I  vision  of  the  bankruptcy  act  requir- 
ing the  scheduling  of  the  names  of 
creditors,  "if  known,"  plainly  im- 
I  plies  that  one  who  has  become  a 
I  creditor-  without  the  knowledge  of 
j  the  bankrupt  cannot  complain  be- 
ciQse  the  claim  is  not  scheduled  as 
owing  to  him. 

The  cases  "almost  uniformly  hold 
that  where  the  bankrupt  is  sued  on 
a  debt  existing  at  the  time  of  filing 
the  petition,  the  introduction  of  the 
order  makes  out  a  prima  facie  de- 
fens^  tlie  burden  being  then  cast 
upon  the  plaintiff  to  show  that,  be- 
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cause  of  the  nature  of*  the  claim, 
failure  to  give  notice  or  otJier  statu- 
tory reason,  the  debt  sued  on  was  by 
law  excepted  from  the  operation  of 
the  discharge."  Kreitlein  v.  Ferger, 
238  U.  S.  21,  26,  59  L.  ed.  1184. 
1186,  35  Sup.  Ct.  Rep.  687.  The 
same  rule  was  annoimced  in  this 
state  as  applicable  in  proceedings 
under  similar  provisions  contained 
in  the  National  BankrQpt(^  I^aw  of 
1841.  Cutter  v.  Folsom,  17  N.  H. 
139 ;  Wiggins  v.  Shapleigh,  20  N.  H. 
444. 

This  imposed  on  the  plaintiff  the 
burden  of  offering  evidence  tending 
to  show  that  iJai-  ^^^^^^^^^ 
dry,  when  he  filed  k«rden*tf  proof 
his  petition,  knew  • 
Morency'a   relation  owvenu*  •< 
to  him  as  a  creditor 
through  the  bank  judgment.  No 
such  evidence  was  offered,  and  there 
was  no  error  in  the  order  dismissing 
the  appeal.  This  conclusion  renders 
it  unnecessary  to  consider  whether 
the  mailing.of  notices  to  F.  Morency 
and  F.  Morency  &  Company  au- 
thorized the  finding  that  J.  A. 
Morency  had  actual  knowledge  of 
the  proceedings. 

Exception  overruled. 

All  concur. 


ANNOTATION. 
PiichMf  m  hauknqitey  ai  bar  to  debt  doe  to  fereiga  oneditan. 


The  proKnt  annotation  is  confined 
to  a  treatawnt  of  the  specific  question 
whetiier  a  discharge  under  a  national 
bankniptcy  act  so  operates  as  to  a 
due  to  a  foreign  creditor  as  to 
prevent  his  raaintaining  an  action 
tbereon  in  the  courts  of  the  country 
granting  the  discharge.  This  limita- 
tion excludes  not  only  all  questions  as 
to  the  effect  of  a  discharge  under  a 
foreign  bankruptcy  law  as  a  bar  to 
u  action  in  the  courts  of  this  country 
by  a  local  creditor,  but  also  any  ques- 
tion as  ta  the  effect  of  a  discharge  in 
the  United  States  upon  the  right  of  a 
foreign  creditor  to  pursue  tite  rem- 
edies afforded  by  his  home  country 
apon  contracts  of  that  coantry.  Also 


excluded  are  the  decisions  involving 
the  effect  of  an  assignment  in  insolv- 
ency under  the  laws  of  one  state  up- 
on a  creditor  residing  in  anotiier  state 
or  country. 

Upon  the  question  thus  presented 
the  decided  weight  of  authorily  is  to 
the  effect  that  a  discharge  of  a  bank- 
rupt under  a  bankruptcy  act  of  the 
United  States  operates  as  a  bar  to  Uie 
maintenance  of  an  action  in  its  courts 
by  a  foreign  creditor.  Zarega's  Case 
(1842)  1  N.  Y.  Legal  Obs.  40.  note. 
Fed.  Cas.  No.  18,204;  Ruiz  v.  Eickeiv 
man  .(1881)  2  McCrary,  259,  6  Fed. 
790;  Morency  v.  Lanury  (reported 
herewith)  ante,  128;  Hurray  v.  De 
Bottenham  (1822)  6  Johns.  Gh.  (N. 
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Y.)  62;  Ritchie  t.  Garrison  (1868)  10 
Abb.  Pr.  (N.  Y.)  246;  Moore  v.  Horton 
(1884)  32  Hon  (N.  Y.)  393;  Fatttson 
V.  Wilbur  (1873)  10  R.  L  448,  12  Nat 
Bankr.  Rear.  193. 

And  this  seems  to  be  the  law  of 
Ensrland.  See  Armani  t.  Castrique 
(1844)  13  Mees.  &  W.  443,  15S  Eng. 
Reprint,  186,  14  L.  J.  Exch.  N.  S.  36. 
2  DowL  ft  L.  432,  wherein  Pollock,  C. 

B.  ,  said  that  an  English  certificate  of 
discharge  in  bankruptcy  is  '*a  dis- 
charge as  against  all  the  world  in  the 
English  courts."  And  the  following 
cases  contain  statements  to  the  same 
eflfect:   Gill  v.  Barron  (1868)  L.  R.  2 

C.  P.  157,  87  L.  J.  C.  P.  N.  S.  33,  6 
Moore,  P.  C.  C.  N.  S.  213,  16  Eng. 
Reprint,  496;  Ellis  v.  M'Henry  (1871) 
L.  R.  6  C.  P.  (Eng.)  228,  40  L.  J.  C.  P. 
N.  S,  109,  23  L.  T.  N.  S.  861,  19  Week. 
Rep.  503.  And  see  also  Re  Bonacina 
[1912]  2  Ch.  (Eng.)  394.  81  L.  J.  Ch. 
N.  S.  674,  107  L.  T.  N.  S.  198,  28  Times 
L.  R.  508,  ^7  Sol.  Jo.  604,  19  Manson, 
224,  and  Odwin  v.  Forbes  (1817) 
Buck,  Bankr,  (Eng.)  57.  And  in  the 
New  Brunswick  case  of  Ford  v.  Stew- 
art (1901)  35  N.  a  568,  it  was  ex- 
pressly held  that  a  certificate  of  dis- 
charge under  the  Imperial  Bankruptcy 
Act  of  1883  constituted  a  defense  to 
an  action  in  New  Brunswick  on  a 
provable  debt  contracted  in  that  prov- 
ince, but  by  a  subject  of  a  foreign 
state  who  had  never  resided  or  been 
domiciled  within  British  dominions. 

In  Zarega's  Case  (Fed.)  supra,  the 
foreign  creditors  raised  the  objection 
that  Congress  has  no  power  to  pass 
a  law  which  would  destroy  debts  con- 
tracted abroad,  but  the  court  held  that 
such  objection  did  not  reach  the  ques- 
tion, since  it  was  only  necessary  to 
determine  that  the  discharge  barred 
the  maintaining  of  an  action  in  this 
country,  regardless  of  the  creditor's 
right  to  maintain  an  action  in  the 
foreign  country  where  the  contract 
was  to  be  performed.  The  court  said: 
"Taking  the  questions  on  the  broad 
ground  that  the  law  is  not  competent 
to  discharge  debts  contracted  abroad, 
I  see  no  ground  for  the  argument 
urged.  If  the  petitioner  had  come 
here  with  the  intention  of  availing 
himself  of  this  law  to  extinguish  debts 


contracted  in  another  country,  that 
might  defeat  the  proceedings.  Bat  if 
he  resides  here,  and  the  d^ts  were 
contracted  abroad,  I  see  nothing  that 
should  exempt  him  from  the  full  ef- 
fects of  a  discharge  given  to  a  bank- 
rupt Nor  is  it  important  to  consider 
how  far  the  discharge  here  might  avail 
him  if  set  up  abroad.  His  creditors 
abrmd  might  perhaps  proceed  against 
him  there  If  he  should  come  among 
them;  we  have  nothing  to  do  with 
that  .  .  .  The  law  operates  as  a 
bar  to  all  creditors  here,  and  may  be 
pleaded  as  a  bar  to  any  suit  brought 
against  him  here."  And  again  in  Ruiz 
V.  Eickerman  (1881)  2  McCrary.  269, 
6  Fed.  790,  the  court  admitted  that  a 
Federal  bankruptcy  law  has  no  extra- 
territorial force,  and  that  a  discharge 
thereunder  might  not  protect  the 
bankrupt  from  a  suit  brought  by  a 
foreign  creditor  in  a  foreign  jurisdic- 
tion, but  insisted  that  the  discharge 
was  valid,  in  the  absence  of  fraud,  in 
whatever  court,  in  the  United  States 
such  a  creditor  should  bring  suit  As 
to  wheilier  or  not  the  foreign  creditor 
had  notice  of  the  bankruptcy  proceed- 
ing, it  does  not  expressly  appear,  but 
the  court  did  say  that  he  could  have 
proved  his  demand  and  shared  in  the 
divisions,  but  that  "he  elected  not  to 
do  so,"  and,  therefore,  that  his  demand 
was  discharged  so  far  as  the  United 
States  law  operates. 

In  Moore  v.  Horton  (1884)  82  Hun 
(N.  Y.)  393.  it  was  expressly  held  that 
a  discharge  in  the  United  States 
serves  as  complete  defense  in  actions 
prosecuted  in  the  Courts  of  New  York 
state  as  to  all  debts  existing  at  the 
time  of  the  filing  of  the  petition  in 
bankruptcy,  including  a  debt  due  a 
resident  of  Canada,  although  such  for- 
eign creditor  did  not  prove  his  debt 
or  in  any  manner  appear  in  or  consent 
fb  the  bankruptcy  proceeding,  but  that 
ttie  discharge,  since  it  could  have  no 
extraterritorial  effect,  constituted  no 
bar  to  a  recovery  in  the  courts  of  Can- 
ada. 

In  Pattison  v.  Wilbur  (1873)  10  R  I. 
448,  12  Nat  Bankr.  Reg.  193,  the  deci- 
sion was  upon  the  ground  that  the 
foreign  creditors,  by  suing  in  the 
courts  of  this  country,  subjected  them- 
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ielvea  to  ^  lex  fori,  so  that  they 
cumot  deny  h«re  the  legal  effect  of 
the  discharge  under  our  laws.  In  this 
case  both  parties  lived  in  the  United 
^tes  when  the  contract  was  made, 
and  here  vas  its  place  of  performance, 
the  real  locus  contractus,  but  the 
creditor  moved  to  Scotland  and  re- 
ceived no  notice  of  the  bankruptcy 
proceeding,  but  this  was  held  not  to 
constitute  an  avoidance  of  the  dis- 
charge, the  debtor  having  listed  the 
debt  and  having  complied  with  the 
provisions  of  the  act  (U,  S.  Bankrupt- 
cy Act  1867,  §  29)  under  which  the 
proceeding  was  brought,  and  which 
merely  required  the  bankrupt  to  mail 
aetiee  M  his  application  for  discharge 
to  all  who  have  proved  their  debts, 
and  by  publication  also  to  appear  and 
oppose  the  discharge. 

In  Mnrrmr  t.  De  Rottenham  (1822) 
C  Johns.  Ch.  (N.  Y.)  62,  it  was  held 
tiiat  a  certificate  of  discharge  undM* 
the  United  States  Bankruptcy  Law  of 
1800,  which  discharged  the  bankrupt 
from  "all  debts  which  were  or  might 
be  proved  under  the  commission,"  was 
a  bar,  at  least  in  the  United  Sti^s,  to 
a  debt  contracted  and  to  be  paid  in 
Gennany.'  In  this  case  the  foreign 
creditors  suggested  that  since  the 
Bankruptcy  Act  did  not  by  express 
words  or  by  necessary  construction 
fxtend  to  extraterritorial  or  foreign 
contracts,  it  was  not  to  be  applied  to 
them,  but  the  court  said:  "I  do  not 
appr^end  that  we  are  to  require  an 
express  declaration  of  the  legislature 
that  foreign  creditors  are  included  in 
theroperation  of  a  bankrupt  law,  when 
the  language  of  the  statute  is  other- 
wise sufficiently  general  and  compre- 
hensive, and  when  the  evident  policy 
of  the  law  is  to  embrace  all  debts  that 
can  be  proved  under  the  commission, 
sad  to  stive  the  unfortunate  merchant 
who  conducts  himself  fairly  new  cred- 
it in  the  commercial  world,  and  new 
capacity  for  business.**  And  a  shnilar 
ruling  was  made  in  Ritchie  v.  Garrison 
(1858)  10  Abb.  Pr.  (N.  Y.)  246,  an 
action  brought  by  residents  of  Canada 
upon  a  judgment  obtained  in  that 
country  upon  a  debt  contracted  there- 
in, it  having  been  held  that  a  dis- 
charge in  bankruptcy  under  the  Fed- 
9  AX.B.— 9. 


jeral  Act  of  1841,  which  provided  that 
a  discharge  granted  thereunder  should 
in  all  courts  be  deemed  a  complete 
discharge  of  all  debts,  contracts,  and 
other  engagements  of  the  bankrupt 
"which  are  provable  under  this  act, 
and  shall  be  and  may  be  pleaded  as  a 
full  bar  to  all  suits  whatever,*'  applied 
to  a  debt  contracted  in  a  foreign  coun- 
try with  a  citizen  thereof.  However, 
in  this  case  the  writer  of  the  opinion 
was  of  a  different  mind,  but  regarded 
himself  as  bound  by  earlier  decisions. 

And  in  the  reported  case  (Morency 
v.  Landry,  ante,  123)  it  was  held  not 
only  that  Congress  might  constitu- 
tionally enact  f^at  a  discharge  in 
bankruptcy  shall  apply  to  foreign  cred- 
itors so  far  as  future  proceedings 
within  this  country  are  concerned,  but 
that  it  has  in  effect  done  so  as  to  all 
properly  scheduled  debts.  In  arriving 
at  the  latter  conclusion  the  court  re- 
futed the  contention  that  such  a  con- 
straction  discriminated  in  favor  of 
local  creditors,  saying  that  it  merely 
placed  him  on  an  equal  footing  with 
them  in  proceedings  in  our  courts. 

On  the  other  hand  it  has  been  ex- 
pressly held  that  a  discharge  undw 
a  Fed«ml  bankruptcy  act  does  not 
bar  the  local  enforc«nent  of  a  debt 
owed  to  a  resident  of  a  foreign  coun- 
try under  a  contract  entered  into  and 
made  payable  in  the  latter  country. 
Thus,  in  McDougall  v.  Page  (1882)  55 
Vt  187,  45  Am.  R^.  602,  it  was  held 
(two  judges  dissenting)  that  a  dis- 
charge under  the  United  States  Bank- 
ruptcy Act  did  not  operate  in  the 
courts  of  Vermont  to  bar  the  enforce- 
ment of  a  debt  provable  under  the 
act,  but  contracted  and  payable  in 
Canada  by  a  resident  of  Vermont  to 
a  resident  of  Canada  who  neither 
proved  his  debt  in  bankruptcy  nor  in 
any  way  became  a  party  to  th»  pro- 
ceeding, nor  had  any  personal  notice 
thereof.  The  discharged  bankrupt 
contended  that  the  discharge  was  a 
bar  in  the  courts  of  the  United  States 
of  all  debts  and  liabilities  provable 
under  the  law,  wherever  contracted  or 
to  be  performed,  and  that  by  resorting 
for  the  enforcement  of  his  debts  to' 
the  courts  of  the  country  so  granting 
the  discharge,  the  creditor  waived  his 
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extraterritorial  immunity,  and  subject- 
ed himself  to  the  lex  fori,  so  that  be 

could  not  deny  the  effectiveness  of  the 
discharge  ai^ainst  him;  and  the  court 
admitted  that  the  wording  of  the 
Bankruptcy  Act  was  certainly  broad 
enough  to  cover  foreign  debts,  for  it 
provided  the  bankrupt's  release  from 
"all  debts  which  were  or  might,  have 
been  proved  against  his  estate,"  un- 
less the  act  should  not  be  construed 
as  intended  to  include  foreign  con- 
tracts, they  not  being  particularly 
mentioned  therein;  but  in  construing 
the  act  the  court  did  adopt  as  the 
"true  rule"  the  following:  "A  stat- 
ute discharging  contracts  or  denying 
suits  upon  them,  without  the  partic- 
ular mention  of  foreign  contracts, 
does  not  include  them,"  and  said  that 
it  would  not  "impute  to  the  legislature 
an  intention  to  include  matters  beyond 
its  jurisdiction."  In  argument  the 
court  also  adopted  the  theory  that  a 
discharge  in  bankruptcy  goes  to  the 
debt  itself,  rather  than  to  tiie  remedy 
(a  theory  disputed  by  many  courts), 
and  disposed  of  the  debtor's  jurisdic- 
tional contention  by  saying  that  "the 
distinction  as  to  the  forum  in  which 
the  party  elects  to  institute  his  action 
may  be  very  material  in  regard  to  all 
that  is  mere  remedy,"  but  that  "where 
the  question  goes  to  the  merits,  the 
lex  loci  should  govern,  unless  the  lex 
fori  expressly  forbids  it,"  and  that 
'there  is  no  express  prohibition  in  the 
law  of  this  state  nor  of  the  United 
States  forbidding  the  lex  loci  to  gov- 
ern." And  Rowell,  J.,  speaking  for  the 
majority  of  the  court,  summarized  as 
follows:  "The  court  granting  the  dis- 
charge in  bankruptcy  had  jurisdiction 
neither  of  the  plaintiffs  nor  of  their 
debts.  The  obligatory  force  of  said 
debts  therefore  is  in  no  wise  impaired 
by  said  discharge  in  the  country  where 


th^  were  contracted  and  payable. 
There  is  no  express,  and  we  think  no 
implied,  enactment,  state  or  national, 
forbidding  the  courts  of  this  state  to 
afford  the  plaintiffs  a  remedy  for  the 
enforcement  of  their  debts  here.  A 
discharge  under  bankrupt  or  insolvent 
laws,  unlike  the  bar  of  statutes  of  lim- 
itations, goes  to  the  merits,  and  not 
to  the  process  or  remedy.  The  jus 
gentium  privatum  is,  that  contracts 
valid  in  the  place  where  they  are  made 
and  to  be  performed  are  to  be  held 
valid  everywhere,  by  the  tacit  or  im- 
plied assent  of  the  parties  ...  a 
rule  founded  not  only  in  the  conven- 
ience, but  the  necessities  of  nations. 
On  what  principle  tiien  shall  we  re- 
fuse these  plaintiffs  a  remedy  in  our 
courts?" 

Lizardi  v.  Cohen  (1846)  3  Gill 
I  Md.)  430,  has  also  been  cited  in  sev- 
eral instances  as  supporting  the  rule 
that  a  discharge  in  bankruptcy  does 
not  affect  the  rights  of  a  foreign  cred- 
itor, but,  as  pointed  out  in  the  reported 
case  (HOSENCY  v.  Landby,  ante,  123), 
that  case  merely  decided  that  a  dis- 
charge of  a  debtor  under  a  Federal 
bankruptcy  act,  since  it  has  no  extra- 
territorial operation,  does  not  extin- 
guish a  debt  created  under  a  contract 
made  in  England,  and  did  net  pass 
upon  tiie  question  whether  or  not  the 
debt  was  discharged  locally.  Another 
case  which  has  been  similarly  cited  is 
M'Menomy  v.  Murray  (1818)  3  Johns. 
Ch.  (N.  Y.)  4S5,  wherein  it  was  held 
that  a  discharge  under  the  Federal 
Bankruptcy  Act  of  1800  did  not  dis- 
charge the  debtor  from  debts  contract- 
ed and  made  payable  in  Gena&ny,  but 
in  which  the  court  expressly  refrained 
from  passing  upon  the  question 
whether  such  creditors  were  barred 
from  pressing  suit  ia  the  United 
States.  G.  J.  a 
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FOWLER  V.  CITY  OF  CLKVELAND. 

(_  oAfo  at.  — «  iti  v.  M.  71.) 


FOWLER,  Admrx.,  etc..  of  W.  H.  Fowler,  Deceased,  Plff.  In  Err., 

V. 

CITY  OF  CLEVELAND. 
OMo  Supreme  Court — Jviy  St  1019, 
(—  Ohio  St       136  N.  E.  72.) 

Hankipal  corporation  —  liabUtty  for  act  of  fire  department.' 

1.  A  municipal  corporation  is  liable  for  injury  to  a  pedestrian  by  the 
negligent  driving  of  fire  apparatus  by  a  member  of  its  fire  department. 
[See  note  on  tAu  qwttwn  beginning  on  page  143.] 


Constitutional  law  —  right  to  remedy. 

2.  Section  16,  article  1,  of  the  Con- 
stitution, guarantees  to  every  person, 
for  injury  done  him  in  his  lands^ 
Soods,  person,  or  reputation,  remedy 
by  due  course  of  law. 

[See  6  R.  C.  L.  277.3 
State  —  liability  for  negligence  re- 
specting laws. 

S.  It  iff  not  the  policy  of  government 
that  the  state  or  any  of  its  subdivi- 
sions shall,  in  the  absence  of  special 
provision,  indemnify  persons  for  loss 
or  damage,  either  from  lack-  of  proper 
laws  or  administrative  provisions,  or 
from  inadequate  enforcement  of  laws 

Headnotes  2-4  by  the  Court. 


or  the  inefficient  operation  of  such 
provisions. 

[See  7  R.  C.  L.  954-956;  19  R.  C.  L. 
1083  ;  25  R.  C.  L.  407.] 
Municipal  corporatlMi  —  Bability  for 

ministerial  act. 

4.  But  where  a  wrongful  act  which 
has  caused  injury  was  done  by  the 
servants  or  agents  of  a  municipality 
in  the  performance  of  a  purely  minis- 
terial act  which  was  the  proximate 
cause  of  the  injury,  without  fault  on 
the  part  of  the  injured  person,  re- 
spondeat superior  applies,  and  the  mu- 
nicipality is  liable. 

[See  19  B.  G.  L,  llCi;  22  R.  C.  L. 
484.] 


(Jones,  J.,  dissents.) 


Error  to  the  Court  of  Appeals  for  Cuyahoga  County  to  review  a  judg- 
mimt  affirming  a  judgment  of  the  Court  of  Common  Pleas  sustaining  a 
demurrer  to  and  dismissing  a  petition  filed  to  recover  damages  for  injury 
to  and  death  of  plaintiffs  decedent,  alleged  to  have  been  caused  by  the 
oej^igent  driving  of  fire  apparatus  by  a  member  of  defendant's  fire  de- 
partment. Reversed. 


Statement  by  Johnson,  J. : 
This  was  an  action  by  the  admin- 
istratrix to  recover  damages  for  in- 
jaries  wrongfully  inflicted  upon  W. 
H.  Fowler,  from  which  he  died. 

The  deceased  was  going  north- 
erly on  the  east  side  of  Ontario 
street,  in  the  city  of  Cleveland,  and 
was  at  the  intersection  of  the  street 
iritti  the  southerly  side  of  the  public 
square.  While  on  the  easterly  cross- 
mlk  he  was  struck  and  run  over 
by  a  motor  hose  truck  belonging  to 
fte  dty,  which  was  returning  to  its 
station  in  that  neighborhood. 


The  petition  alleged  that  it  was 
driven  in  a  reckless  and  negligent 
manner  diagonally  from  the  north- 
east, cutting  the  corner  sharply  at 
a  high  rate  of  speed,  without  warn- 
ing, and  on  the  wrong  side  of  the 
street. 

The  common  pleas  court  sus- 
tained a  demurrer  to  the  petition  on 
the  ground  that  the  city  was  not 
liable  for  the  negligent  driving  of 
the  hcse  truck  operated  by  a  mem- 
ber of  the  city  fire  department  while 
in  the  performance  of  his  duties. 
The  petition  was  dismissed,  this 
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judgment  was  sustained  by  the 
court  of  appeals,  and  error  is  prose- 
cuted, here.  . 

Messrs.  Payer,  Winch^  Minshall,  & 
Karch  for  plaintiff  in  error. 

Messrs.  W.  S.  Fitzgerald,  Alfred 
Clum,  and  James  T.,  CaBudy  for  de- 
fendant in  error. 

Johnson,  J.,  delivered  the  opinion 
of  the  court : 

The  petition  sets  forth  with  great 
detail  nie  alleged  negligent  acts  of 
the  defendant  in  the  operation  of 
the  motor  truck  on  the  public  street 
at  the  time  of  the  injury.  It  states 
an  undoubted  cause  of  action  if  al- 
leged against  any  def^dant  cor- 
poration liable  for  the  acts  of  its 
servants  in  charge  of  such  a  vehicle. 

The  trial  court  entertained  the 
view  that  the  case  was  ruled  by 
Frederick  v.  Columbus,  58  Ohio  St. 
538,  51  N.  E.  35.  4  Am.  Neg.  Rep. 
574,  and  it  is  conceded  that,  if  that 
case  is  not  now  reversed  or  modified, 
the  judgments  df  the  courts  below 
should  be  affirmed. 

The  syllabus  in  that  case  lays 
down  tiie  foUbwing  proposition :  *'A 
municipal  corporation  is  not,  in  the 
absence  of  any  statutory  provision, 
liable  in  damages  to  one  injured  by 
the  negligent  acts  of  its  fire  depart- 
ment, or  any  of  its  members." 

The  conclusion  was  arrived  at  in 
obedience  to  a  principle  long  em- 
bedded in  our  jurisprudence,  and 
generally  enforced,  that  no  liabilily 
attached  to  the  sovereignty  or  any 
of  its  subdivisions,  in  the  exercise 
of  any  governmental  function.  The 
rule  has  been  followed  by  the  courts 
of  England  and  this  country,  with 
some  variations,  for  a  long  period 
of  time.  It  would  not  be  profitable 
to  cite  or  examine  the  cases  in  de- 
tail. 

In  the  opinion  in  the  Frederick 
Case,  a  fair  statement  is  made  of 
the  reasons  of  the  rule  as  applied  to 
fire  departments,  viz. :  "The  ground 
on  which  the  nonliability  of  munici- 
pal corporations  is  placed  in  such 
cases  is  that  the  power  conferred  on 
them  to  establish  a  department  for 
the  protection  of  the  property  of 
its  citissens  from  fire  is  of  a  public 


or  governmental  nature,  and  li- 
abilily  for  negligence  in  its  per- 
formance does  not  attach  to  the 
municipality  unless  imposed  by  stat- 
ute. The  nonliability  of  the  city  in 
such  cases  rests  upon  the  same  rea- 
sons as  does  that  of  the  sovereign 
exercising  like  poWers,  and  are  dis- 
tinguished from  those  cases  in  which 
powers  are  conferred  on. cities  for 
the  improvement  of  their  own  ter- 
ritory and  the  property  of  th^  citi- 
zens." 

Recognizing  the  existence  of  the 
distinction  referred  to,  and  the  li- 
ability of  cities  in  the  latter  class 
of  cases,  the  court  remarked,  at 
page  549  of  58  Ohio  St :  'It  is  not 
always  a  simple  matter  to  determine 
to  which  class  of  the  duties  of  a 
municipal  corporation  a  given  case 
belongs." 

We  think  it  may  be  fairly  said 
that  there  has  been  a  growing  dis- 
satisfaction with  any  comprehen- 
sive rule  (and  its  unsatisfactory 
and  unjust  results)  ^^ch  exempts 
municipalities  from  liability  for  all 
acts  which  have  loosely  been  dassed 
as  governmental. 

In  England,  a  distinction  was  long 
ago  made  in  the  maritime  law,  and 
the  general  rule  was  denied  applica- 
tion in  maritime  cases;  but  the  rea- 
sons and  logic  upon  which  the  dis- 
tinction v&s  made  are  not  so  satis- 
fying or  clear  as  those  upon  which 
the  criticism  of  the  rule  itself  is 
based. 

The  distinction,  however,  was  rec- 
ognized in  Workman  v.  New  York, 
179  U.  S.  552,  45  L.  ed.  314,  21  Sup. 
Ct.  Rep.  212,  where  the  city  was  held 
liable  by  maritime  law  for  the  neg- 
ligence of  its  servants  in  charge  of 
a  fire  boat  while  hastening  to  put 
out  a  fire  raging  at  the  head  of  a 
dock,  in  consequence  of  which  the 
fire  boat  collided  with  and  injured 
another  vessel.  The  Federal  Su- 
preme Court  reversed  the  judgment 
of  the  United  States  court  of  ap- 
^peals,  which  had  held  the  city  to 
be  exempt  from  liability  under  the. 
■general  rule  to  which  we  have  re- 
ferred. The  court,  in  holding  that 
the  rule  did  not  apply,  in  maritime 
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law  at  least,  say  (at  page  573  of 
179  U.  S.) :  "Because  we  conclude 
that  the  rule  of  the  local  law  in  the 
state  of  New  York,  conceding  it  to 
be  as  held  by  the  circuit  court  of 
appeals,  does  not  control  the  mari- 
time law,  and  therefore  affords  no 
ground  for  sustaining  the  nonlia- 
bility of  the  city  of  New  York  in  the 
case  at  bar,  we  must  not  be  under- 
stood as  conceding  the  correctness 
of  the  doctrine  by  which  a  munic- 
ipal corporation,  as  to  the  discharge, 
of  its  administrative  duties,  is 
treated  as  having  two  distinct  capac- 
ities, the  one  private  or  corporate, 
and  the  other  governmental  or 
sovereign,  in  which  latter  it  may 
inflict  a  direct  and  positive  wrong 
upon  the  person  or  property  of  a 
citizen  without  power  in  the  courts 
to  afford  redress  for  such  wrong. 
.  .  .  And  although  this  opinion  is 
confined  to  the  controlHng  effect  of 
the  admiralty  law,  we  do  not  intend 
to  intimate  ^e  belief  that  the  com- 
mon law,  which  benignly,  above  all, 
considers  the  rights  of  the  individ- 
ual* yet  gives  its  sanction  to  a  prin- 
ciple which  denies  the  duty  of  courts 
to  protect  the  rights  of  the  individ- 
ual in  a  case  wh^e  they  have  juris- 
diction to  do  80." 

The  United  States  court  of  ap- 
peals in  Kew  York  v.  Workman, 
14  C.  C.  A.  530,  531,  35  U.  S.  App. 
204,  67  Fed.  348,  which  was  re- 
versed by  the  United  States  Su- 
preme Court,  supra,  concisely  set 
forth  the  general  rule  and  the  rea- 
sons for  it,  viz. :  "It  is  familiar  law 
that  the  officers  selected  by  a  munic- 
pal  corporation  to  perform  a  pub- 
lic service  for  the  general  welfare 
of  the  inhabitants  or  the  community, 
in  whidi  tiie  corporation  has  no  pri- 
vate interest  and  from  which  It  de- 
rives no  special  benefit  or  advantage 
in  its  corporate  capacity,  are  not  to 
be  regarded  as  the  servants  or 
agents  of  the  municipality,  and  for 
their  negligence  or  want  of  skill  it 
cannot  be  held  liable.  .  .  .  The 
duties  intrusted  to  them  do  not  re- 
late to  t^e  exercise  of  corporate 
powers;  aoid  hence  they  are  the 
agents  or  servants  of  the  public 
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at  large.  .  .  .  The  test  of  cor- 
porate liability  for  the  acts  of 
the  officers  of  the  municipality 
depends  upon  the  nature  of 
thfi  duties  with  which  they  are 
charged.  If  these,  being  for  the 
general  good  of  the  public  as  in- 
dividual citizens,  are  governmental, 
they  act  for  the  state.  If  they  are 
those  which  primarily  and  legiti- 
mately devolve  upon  the  munici- 
pality itself,  they  are  its  agents." 

The  line  of  demarcation  between 
acts  which  are  termed  governmental 
and  those  which  are  ministerial  or 
proprietary,  done  in  tjae  |>erform- 
ance  of  a  corporate  function,  has 
not  been  accurately  defined  in  cases 
where  the  liability  of  a  municipality 
was  involved.  It  is,  of  course, 
everywhere  recognized  that  the  ex- 
ercise of  the  legislative  will  is  gov- 
ernmental. The  power  to  determine 
whether  certain  steps  shall  be  taken 
in  the  interest  of  the  pubtic  welfare 
is  governmental,  and  the  exercise 
and  compression  of  the  discretion  as 
to  the  kind  of  steps,  and  the  extent 
of  them,  are  governmental.  .  But  a 
municipal  corporation  is  a  vastly 
different  thing  now  from  what  it 
was  in  the  early  days.  Then  its 
function  was  very  largely  expressed 
in  the  exercise,  as  a  p^tical  sub- 
division, of  the  delegated  and 
limited  powers  of  sovereignty.  It 
was  a  favorite  maxim  of  the  early 
times  in  this  country  that  tti&t  gov- 
ernment is  best  which  governs  least, 
and  the  authority  of  the  Federal 
government  to  make  internal  im- 
provements was  long  contested.  It 
was  the  natural  expression  of  pro- 
test against  the  ancient  idea  that 
the  sovereign  was  the  active  and 
all-pervading  influence,  and  IMt 
the  duty  of  the  people  was  -to  exalt 
the  sovereignty. 

Now,  tlw  activities  and  under- 
takings of  a  municipal  corporation 
^re  manifold.  They  reach  and 
touch  in  countless  directions.  It 
seems  to  be  utterly  unreasoinable 
that  all  these  activities  and  enter- 
prises which  are  brought  closely 
home  to  the  lives- of  all  of  the  people 
of  the  municipality  must  still  be 
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regarded  as  bound  up  in  the  va^e 
and  uncertain  sphere  of  what  is 
called  a  governmental  function. 

In  the  early  days  protection 
against  fire  was  provided  by  volun- 
tary fire  departments.  All  of  the 
necessities  of  the  people  were  sup- 
pli^  and  taken  care  of  by  private 
citizens  and  by  companies. 

The  revolutionary  chan  ge  has 
been  brought  about  by  the  advent  of 
new  conditions,  changes  in  the 
means  of  communication  and  in  the 
entire  method  of  supplying  the 
wants  of  the  communi^,  so  that  a 
municipal  corporation  has  now  come 
to  be  a  dual  entity.  It  is  no  longer  a 
mere  subdivision  for  the  expression 
of  the  sovereign  will  in  the  particu- 
lar locality,  but  it  has  entered  the 
field  and  does  the  things  that  were 
formerly  done  by  private  persons  in 
the  manner  referred  to. 

A  modem  city  may  be  said  to  be 
a  great  puWic  service  corporation, 
and  no  reason  is  apparent  why,  in 
the  respects  in  which  it  intrusts 
purely  ministerial  duties  to  agents 
and  employees,  it  should  not  be  sub- 
ject to  the  liabilities  of  such  per- 
sons and  companies.  When  the 
government  acts  itself,  as»  for  in- 
stance, in  the  taking  of  the  prop- 
erty of  a  citizen,  the  Constitution  it- 
self prescribes  the  proceeding  by 
which  the  government  acts  and  un- 
der which  the  citizen  is  Safeguarded. 
No  injury  is  done  the  citizen,  for 
he  held  his  property  always  sub- 
servient to  the  public  welfare. . 

Now,  in  this  case,  it  was  stated 
that  the  proof  would  have  shown 
that  the  motor  truck  was  returning 
to  its  station  when  it  was  recklessly 
driven  over  the  decedent,  who  was 
without  fault.  It  would,  of  course, 
be  conceded  that  if  the  truck  had 
been  owned  by,  and  driven  by  the 
servant  of,  a  private  corporation, 
the  liability  would  be  fixed;  and  it 
is  difficult  to  understand  the  justice 
of  a  rule  which  denies  to  a  citizen 
the  protection  of  the  law  and  the 
remedy  guaranteed  by  the  Ck>nsti- 
tution  whan  injury  is  thus  done  bim 
by  the  servant  of  a  city  instead  of 
a  servant  of  a  private  corporation. 
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It  would  seem  to  be  clearly  a  case 
in  which,  the  reason  of  the  rule 
having  failed,  the  rule  itself  should 
be  set  aside  as  to  such  injuries. 

It  would,  of  course,  be  admitted 
the  municipality  was  under  no  obli- 
gation to  provide  any  fire  depart- 
ment, and  that  the  matter  of  de- 
ciding whether  it  should  have  a  fire 
department,  and,  if  so,  what  sort, 
and  the  extent  of  the  services  that 
the  city  would  render  on  the  general 
subject,  is  governmental.  No  com- 
plaint could  be  made  concerning  the 
exercise  of  that  governmental 
power.  But  when  it  has  determined 
all  of  these  matters,  and  has  placed 
an  instrument  upon  its  streets 
which,  when  negligently  and  care- 
lessly operated,  is  dangerous  to  the 
lives  of  its  citizens,  then  the  opera- 
tion of  this  dangerous  instrument, 
while  governmental  as  being  oper- 
ated by  the  government  for  tilie  pub- 
lic welfare,  yet  is  ministerial  and 
proprietary.  It  is  performed  by 
agents  who  as  such  have  no  part  in 
the  decision  or  determination  of  the 
sovereign,  will.  Their  relation  is 
precisely  the  same  as  the  agent  of 
a  private  person.  When  the  func- 
tions of  government  were  negative 
rather  than  positive,  the  results  of 
nonliability  for  any  and  every  act 
did  not  attract  close  attention  or 
inquiry.  To  adhere  to  the  ancient 
rule  in  the  presence  of  existing  re- 
lations would  seem  to  involve  the 
obvi5us  contradiction  that  the  state, 
which  is  formed  to  protect  society,  is 
under  no  obligation,  when  acting 
itself,  to  protect  an  individual 
member  of  society.  Such  con- 
ceptions of  sovereign  prerogative 
are  not  only  illogical,  but  they 
offend  the  spirit  of  our  institutions. 
We  have  successfully  striven,  under 
a  system  of  checks  and  balances,  to 
reconcile  liberty  with  authority. 
Authority  should  be  reconciled  wiUi 
justice. 

In  many  ways  the  legislation  and 
the  decisions  of  the  courts  of  the 
country  have  recognized  those  sd- 
tered  conditions.  For  instance,  the 
duty  to  keep  the  streets  open,  in 
repair,  and  free  from  nuisance  has 
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been  made  statutory*  and  the  li- 
ability of  municipalities  for  failure 
to  comply  with  this  statutory  re- 
quirement has  been  generally  en- 
forced. Likewise  the  liability  of 
a  city  for  negligence  in  the  con< 
struction  of  improvements  on  its 
own  property  has  been  enforced  in 
most  jurisdictions. 

The  general  assembly  of  Ohio 
has,  by  statute,  created  a  liability 
against  a  county  to  persons  injured 
by  mob  violence.  In  Ohio,  it  has 
been  provided  by  statute  that  each 
municipality  shall  be  a  body  politic 
and  corporate.  Provision  is  made 
for  the  use  of  a  seal  that  it  may 
sue  and  be  sued  and  acquire  prop- 
erty by  purchase,  gift,  etc.,  and  by 
§  4  of  article  18  of  the  Constitu- 
tion, adopted  September,  1912,  full 
power  has  been  conferred  upon  a 
municipality  to  "acquire,  construct, 
own,'  lease,  and  operate,  within  or 
without  its  corporate  limits,  any 
public  utility  the  product  or  service 
of  which  is  or  is  to  be  supplied 
to  the  municipality  or  its  inhabit- 
ants," and  likewise  power  has 
been  conferred  u^on  it  to  contract 
with  others  for  any  such  product 
or  service.  So  that  it  is  apparent 
that  the  municipality  has  become  a 
body  corporate  as  well  as  a  body 
politic.  The  provision  that  it  may 
sue  and  be  sued  does  not  create  any 
new  liability.  But  the  conception 
of  public  policy  under  which  the 
municipality  as  a  subdivision  of  the 
sovereign  power  could  not  be  sued 
has  long  been  abrogated. 

Moreover,  §  16,  art.  1,  of  the 

<;...tit.ti».i  Constitution,  which 
tow^»fct  t«  guarantees  to  every 
person  for  in j  ury 
done  him  in  his  lands,  goods,  per- 
son, or  reputation,  remedy  by  due 
a>urse  of  lawj  was  amended  by  the 
people  in  1912  by  the  addition  to 
that  section  which  provides  that 
suits  may  be  brought  against  the 
state  in  ttie  courts  and  in  the  man- 
ner to  be  provided  by  law;  that  is 
to  say,  the  state,  by  its  amendment 
to  the  Constitution,  made  by  the 
people,  has  surrendered  the  ancient 
privilege  of  exemption  from  suit. 
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The  legislature  has  merely  the 
power  and  the  duty  of  prescribing 
the  court  and  the  manner  in  which 
the  suit  may  be  brought.  The  stat- 
utes which  had  theretofore  been 
enacted^  permitting  municipal  cor- 
porations to  sue  and  be  sued,  are, 
of  course,  perfectly  consistent  with 
the  amendment  to  the  Constitution 
above  referred  to,  and  therefore 
legally  provide  the  manner  and 
method  of  bringing  suit  against  mu- 
nicipal corporations. 

Of  course,  we  must  keep  in  mind 
that  remedy  is  not  guaranteed  by 
§  16,  art.  1,  of  the  Constitution,  for 
every  damage  or  loss. 

The  Constitution  does  not  define  a 
legal  injury  or  locate  liability. 
These  must  be  determined  "by  due 
course  of  law."  For  example,  if 
the  injury  was  1^'  residt  of 
unavoidable  accident  or  of  the 
concurrent  neglect  of  the  injured 
person  and  another,  there  is  no 
^remedy.  The  law  must  define  the 
duty. 

The  rule,  respondeat  superior,  it- 
self is  a  creature  of  the  common 
law,  as  are  also  the  rules  as  to  fellow 
servant,  assumption  of  risk,  con- 
tributory negligence,  and  the  rules 
as  to  liability  generally  for  negli- 
gence. All  were  made  by  legisla- 
tures or  courts. 

There  is  no  property  right  or 
guaranteed  right  in  these  rules  of 
law,  and  they  may  be  added  to  or  re- 
pealed by  the  legislature.  Second 
Employers'  Liability  Cases  (Mon- 
dou  v.  New  York,  N.  H.  &  H.  R. 
Co.)  223  U,  S.  1,  56  L.  ed.  327,  38 
L.R.A.  44,  82  Sup.  Ct  Rep.  169. 
1  N.  C,  C.  A.  875;  New  York  C.  R. 
Co.  V.  White,  243  U.  S.  188,  61  L.  ed. 
667,  L.R.A.i917D,  1.  37  Sup.  Ct. 
Rep.  247,  Ann.  Cas.  1917D,  629. 
13  N.  C.  C.  A.  943;  and  Arizona 
Liability  Cases  (Arizona  Copper  Co. 
V.  Hammer)  260  U.  S.  400,  6  AX.R. 
1537,  64  L.  ed.  1058,  39  Sup.  Ct. 
Rep.  553,  decided  June  9, 1919. 

Where  such  a  rule  had  its  origin 
in  the  decisions  'of  courts  it  may 
be  changed  by  the  courts  in  the  light 
of  experience,  unless  it  has  become 


Digitized  by 


136 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[9  A.L.R. 


fixed  by  constitutional  or  lesrislative 
provision. 

The  rule  of  law  must  be  declared. 
If  the  old  rule  is  found  to  be  unsuited 
to  present  conditions,  or  unsound,  it 
should  be  set  aside  and  a  rjile  de- 
clared which  is  in  harmony  with 
those  conditions  and  meets  the  de- 
mands of  justice. 

That  tbe  common  law  has  within 
itself  the  quality  and  capacity  for 
growth  and  adaptation  to  new  con- 
ditions has  been  one  of  its  most 
admirable  features. 

Our  Constitutions,  state  and  Fed- 
end,  were  made  with  the  full  con- 
ception ihat  they  had  the  inherent 
capacity  to  comprehend  and  meet 
the  requirements  of  the  new  and 
various  experiences  which  would 
arise  out  of  the  development  of  the 
country. 

While  it  is  pertiaps  true  that  the 
rule  of  exemption  of  the  sovereignty, 
as  originally  declared  in  England, 
had  its  genesis  in  the  maxim  that' 
"the  King  can  do  no  wrong,"  and 
that  in  a  general  way  that  rule  was 
adopted  and  applied  to  declare  the 
exemption  of  the  government  in  this 
country,  yet,  as  already  stated, 
there  was  a  very  early  disposition  to 
draw  a  distinction  between  govern- 
ments and  corporate  functions  and 
to  hold  municipalities  liable  for  neg- 
ligence in  the  performance  of  the 
latter.  It  must  be  noted  that  the 
courts  of  tills  state  have  repeatedly 
declared  that  they  will  adopt  the 
principles  of  tiie  common  law  only 
80  far  as  those  principles  are 
adapted  to  our  circumstances,  state 
of  society,  and  form  of  government. 

We  think  it  may  be  said  that  the 
reason  why  the  courts  have  been 
slow  to  declare  and  enforce  a  rule  of 
liability  against  munjcipalities  in 
the  working  of  the  new  relationship 
which  they  have  assumed  is  because 
they  have  left  the  difficulty,  in  the 
presence  of  the  manifold  angles  of 
the  situation,  of  accurately  defining 
a  line  between  what  is  governmental 
and  what  is  ministerial  or  corporate. 
In  fact,  much  of  the  difficulty  is  be- 
cause of  the  persistence  of  anti- 
quated and  outworn  terminology. 


Where  a  municipality  (whether 
termed  a  governmental  agency  or  a 
body  corporate),  with  the  sanction 
of  the  state,  has  assumed  the  per- 
formance of  a  work  or  industry  or 
enterprise  formerly  carried  on  by 
the  citizenship,  that  of  itself,  so 
far  as  its  practical  operation  is  con- 
cerned, stamps  it  as  a  corporate  or 
ministerial  work.  So  far  as  this 
case  is  concerned  the  facts  suffi- 
ciently show  the  distinction  referred 
to,  and  it  must  be  remembered  that 
the  liability  in  any  case  could  only 
arise  where  there  was  a  duty  to  ex- 
ercise care  towards  the  public  and 
towards  the  injured  person  under 
the  circumstances  of  the  particular 
case,  and  where  there  was  a  wrong- 
ful violation  of  that  duty  by  an  act 
which  was  the  proximate  cause  of 
the  injury  to  the  plaintiff,  who  must 
himself  have  been  without  fault. 

The  emergency  of  fire  and  tiie  ex- 
citement attendant  upon  it,  the 
necessity  for  haste,  tiie  duty  of  ex- 
tra caution  on  the  part  of  bystanders 
or  those  passing  in  the  neighbor- 
hofid,  and  similar  circumstances,  are 
all  elements  to  be  considered  in  de- 
termining whether  or  not  there  was 
actionable  negligence  in  .  the  situa- 
tion. If,  for  example,  a  motor  truck 
was  returning  from  a  fire,  a  very 
different  situation  would  be  pre- 
sented for  the  consideration  of  the 
trial  court  and  the  jury  from  one 
in  which  it  was  hurrying  to  a  fire. 

It  is  not  the  policy  of  government 
to  indemnify  per-  stmf-uMitr 

sons  for  loss,  either  for  Becllsenee 

from  lack  ot  proper 
laws  or  administrative  provisions,  or 
from  inadequate  enforcement  of 
laws  or  the  inefficient  administra- 
tion of  provisions  which  have  been 
made  for  the  protection  of  persons 
and  proper^.  The  unwisdom  and 
impracticability  of  such  a  system 
are  easily  apparent.  But  we  hold 
that  where  a  wrongful  act  which 
has  caused  injury  was  performed 
by  the  servants  of 
a  municipality,  in 

«■  u  r  po  rit  t  i  on— 

the  performance  of  !in'|Ii7rtS'.et.  ' 

a  purely  ministerial 

act  which  was  the  proxinfiate  cause 
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of  the  mjny,  without  fault  on  the 
part  of  the  injured  person,  the  mu- 
nicipality is  liable,  and  the  fact  that 
it  derives  no  pecuniary  profit  from 
the  thing  done  does  not  change  the 
rule.  The  apidicatioii  of  tiie  ordi- 
nary rules  for  the  determination  of 
liability  in  similar  cases  will  suffi- 
ciently safeguard  the  public  cor- 
poration, and  the  enforcement  of  the 
rule  we  have  declared  will  doubtless 
induce  greater  caution  for  tine  pro- 
tedMm  of  individuals. 

For  tiiese  reasons  the  Frederick 
-iii*iutrr.r«rt  Case  is  overruled, 
•f  are  and  the  judgments 

below  will  be  re- 
versed. 

Nichols,  Ch.  J.,  and  Blatthlas, 
Donahue,  and  Robinson,  JJ.,  concur. 

Wanamaker,  J.,  concurring: 

I  heartily  agree  with  the  majority 
in  the  soundness  of  this  judgment. 
I  as  heartily  disagree  upon  the 
grounds  of  the  judgment. 

Probably  no  case  has  been  before 
this  court  in  years  that  touches  as 
closely  as  does  this  case  the  primary 
and  paramount  purpose  of  the 
American  government. 

For  centuries  there  have  been 
three  schools  of  political  thought, 
finding  concrete  expression,  gen- 
erally in  modified  form,  in  some  one 
or  more  of  the  nations  of  the  world. 

The  autocratic  form  of  govern- 
ment, ii^ich  is  one  of  the  oldest  and 
most  universal,  especially  in  earlier 
days,  is  well  personified  by  the  great 
Louis  XIV.  of  France,  who  presided 
over  the  destinies  of  that  nation  in 
the  seventeenth  century.  The  pre- 
vailing policy  of  his  administration, 
as  by  himself  declared,  was :  "I  am 
the  state.  .  .  .  Kings  are  ab- 
solute lords;. to  them  belongs  natu- 
rally the  full  and  free  disposal  of 
all  property  of  their  subjects, 
irtiether  they  be  churchmen  or  lay- 
men. For  subjects  to  rise  against 
their  prince,  however  wicked  and 
oppressive  he  may  be,  is  always  in- 
finitdy  criminal.  God,  who  has 
given  kings  to  men,  has  willed  that 
they  should  be  revered  as  his  lieu- 
tenants, and  has  reserved  to  him- 
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self  alone  the  right  to  review  their 
conduct.  His  will  is  that  he  who  is 
bom  a  subject  should  obey  without 
question," 

It  will  be  observed  from  this  creed 
of  Louis  XIV.  that  the  individual 
was  completely  eliminated.  -His 
chief  duty  was  to  "revere  his  lord" 
and  "obey  without  question." 

The  communistic  form  of  govern- 
ment, or  its  more  modem  style, — 
Bolshevism,  or  radical  Socialism, — 
makes  men  in  the  mass  the  sover- 
eign power,  and  eliminates  the  in- 
dividual man  from  all  consideration 
as  does  autocracy.  As  effectually 
The  individual  man  is  merely  like 
one  of  the  ants  in  the  hill,  merely 
an  atom  in  the  political  world. 
There  is  neither  room,  occasion,  nor  . 
desire  for  individual  initiative,  en- 
terprise, or  achievement,  save  the 
dead  level  of  the  mediocre. 

In  both  these  forms  of  govern- 
ment the  individual  man  is  the  very 
last  consideration,  and  that  only  to 
please  the  autocrat  upon  the  one 
hand  or  the  community  upon  the 
other. 

The  third  school,  typified  by  the 
American  democracy*  is  founded 
upon  an  entirely  different  principle. 
The  great  Magna  Quurta  of  Ameri- 
can democracy  is,  concededly,  the 
Declaration  of  Independence.  The 
immortal  Jefferson  wrote  these  im- 
mortal words:  "We  hold  these 
truths  to  be  self-evident:  That  all 
men  are  created  equal;  that  they 
are  endowed  by  their  Creator  with 
certain  unalienable  rights;  that 
among  these  are  life,  liberty,  and 
the  pursuit  of  happiness;  tJiat  to 
secure  these  rights  governments  are 
instituted  among  men,  deriving  their 
just  powers  from  the  consent  of  the 
governed." 

Now,  when  a  truth  is  "self- 
evident,"  it  is  unnecessary  to  either 
argue  for  it  or  against  it,  or  attempt 
further  to  demonstrate  it.  At  all 
events  these  truths  have  become 
self-evident  in  the  history  of  Ameri- 
can democracy. 

What  are  ttiese  troths  as  Jeffer- 
son enumerates  them? 

(1)  The   unalienable  rights  of 
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men,  among  which  are  "life,  liberty, 
and  the  pursuit  of  happiness." 

(2)  That  govemmenta  are  insti- 
tuted "to  secure  these  right." 

(3)  That  these  rights  are  best 
secured  by  governments  "deriving 
their  just  powers  from  tbe  consent 
of  the  governed." 

Under  the  American  system  the 
individual  is  the  primary  and  para- 
*mount  consideration,  as  conceived 
and  declared  by  Jefferson  and  his 
school,  and  likewise  those  who  have 
followed  in  his  footsteps.  This  was 
the  doctrine  of  Abraham  Lincoln 
and  those  who  have  followed  in  his 
footsteps;  for  in  my  judgment 
Lincoln  was  the  greatest  interpreter 
and  the  greatest  follower  of  Jeffer- 
sonian  democracy,  and  it  may  be 
observed  that  Abraham  Lincoln 
quoted  Thomas  Jefferson  more  tiian 
he  quoted  all  other  American  states- 
men combined. 

Under  American  democracy,  as 
declared  by  Jefferson  and  inter- 
preted by  Lincoln,  the  individual's 
rights  were  ever  to  be  safeguarded 
and  secured  by  government.  Federal, 
stote,  and  local. 

The  Constitution  of  Ohio,  in  the 
Bill  of  Itights,  as  adopted  in  1861 
and  still  in  force  (§  16,  art.  1),  con- 
tained the  language:  "And  every 
person,  for  an  injury  done  him  in 
his  land,  goods,  person,  or  reputa- 
tion, shall  have  remedy  1^  due 
course  of  law." 

This  ifl  a  reaffirmation  of  the  Jef- 
fersonian  doctrine  of  the  Declara- 
tion of  Independence  written  into 
the  Constitution  of  Ohio  by  our 
early  fathers. 

It  will  be  observed  that  there  is 
no  qualification  or  limitation  as  to 
these  rights,  or  as  to  a  redress  when 
these  rights  are  violated.  When 
the  individual  receives  the  injury 
comprehended  within  the  above  pro- 
vision of  the  Bill  of  Rights,  he  shall 
have  "remedy**  by  due  process  of 
law.  That  constitutional  grant  and 
guaranty  is  so  plain  and  persuasive 
that  it  does  not  lie  in  the  power  of 
any  state  legi^ature  or  court  to  dis- 
regard or  nullify  it. 

The  judgments  below  in  the  case 


at  bar,  which  denied  the  plaintiff  the 
right  to  recover  as  a  matter  of  law, 
were  based  on  the  Frederick  Case, 
58  Ohio  St.  538,  51  N.  £.  36.  4  Am. 
Neg.  Rep.  674. 

The  syllabus  in  that  case  reads: 
"A  municipal  corporation  is  not, 
in  the  absence  of  any  statutory  pro- 
vision, liable  in  damages  to  one  in- 
jured by  the  negligent  acts  of  its 
fire  department  or  any  of  its  mem- 
bers," etc. 

An  examination  of  the  opinion 
sustaining  above  syllabus  shows  an 
entire  absence  of  any  consideration 
whatever  of  said  §  16  of  the  Bill 
of  Rights.  The  opinion  further  dis- 
closes an  entire  absence  of  reference 
to  the  old  statute  that  has  been  in 
force  in  Ohio  for  many  years, 
making  a  municipal  corporation  "a 
body  corporate'*  with  the  right  "to 
sue  and  be  sued." 

It  is  strikingly  strange  indeed  that 
the  opinion  should  be  silent  as  to 
both  of  these  important  proposi- 
tions; the  one  constitutional,  the 
other  statutory.  If  the  doctrine  of 
the  syllabus  is  sound,  then  the  ex- 
istence of  such  a  statute  called  for 
an  exactly  contrary  judgment. 

The  whole  doctrine  immunity 
given  to  a  sovereign  state  was  based 
upon  the  assumption  of  the  divine 
right  of  kings — a  king  can  do  no 
wrong;  he  is  infallible;  or,  if  he  do 
wrong,  no  subject  has  any  right  to 
complain.  This  doctrine  has  been 
shot  to  death  on  so  many  different 
battlefields  that  it  would  seem  utter 
folly  now  to  resurrect  it,  even  by 
the  judgment  of  a  court  of  last  re- 
sort. 

The  Declaration  of  Independence 
makes  no  exception  in  favor  of 
governmental  sovereignty.  Indeed, 
governmental  sovereignty  denying 
natural  rights  was  the  very  basis 
of  that  Declaration.  The  Constitu- 
tion of  Ohio  (Bill  of  Rights,  §  16) 
makes  no  exception  in  favor  of 
governmental  sovereignty.  It  is  aa 
broad  an<|  comprehensive  as  lan- 
guage can  make  it,  and  right  and 
remedy  run  to  the  individual  who 
has  been  injured. 

The  injury,  therefore,  is  the  pri- 
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wary  and  paramount  consideration, 
DO  matter  by  whom  said  injury  is 
inflicted.  When  the  injury  is  in- 
flicted Uie  right  to  sue  ripens,  the 
courts  are  open,  and  as  to  those 
political  subdivisions  of  the  state 
that  have  been  for  a  long  time 
recognized  as  capable  of  suing  and 
being  sued,  there  can  be  no  reason- 
able question*  longer  raised  as  to 
their  liability  for  their  wrongs  com- 
mitted against  the  individual's 
rights  as  declared  and  defined  by 
constitutional  guaranties. 

If  the  government  of  the  United 
States,  and  the  government  of  the 
states,  Bjad  the  various  political  sub* 
divisioDS  thereof,  are  to  be  perpet- 
uated by  well-settled  and  well-di- 
Rcted  public  opinion,  it  will  be  be- 
cause the  unalienable  personal 
ris^  of  man  are  protected  and  pro- 
moted in  accordance  with  our  con- 
stitutional guaranties.  It  is  our 
only  escape  from  autocracy  upon 
the  one  himd,  and  Bolshevism,  Com- 
mimisn,  or  the  teachings  of  radical 
schools  of  Socialism  upon  the  other. 

I  complain,  however,  of  the  ma- 
jority opinion  chiefly  upon  the 
sronnd  IJiat  it  is  predicated  upon 
the  claim  that  the  act  of  the  munic- 
ipal corporation  pleaded  as  negli- 
gaice  was  a  "ministerial  act."  I 
cannot  quite  regard  the  act  of  a  tire 
department,  a  waterworks  depart- 
ment, a  police  department,  a  health 
department,  or  any  other  govern- 
mental department,  dealing  with  the 
very  essential  purpose  of  such  de- 
partment, which  directly  and  vitally 
affects  the  life,  limb,  and  property 
of  the  people  of  a  city,  as  being  a 
mere  "ministerial"  act.  It  is  aa 
much  a  governmental  function  aa 
the  exercise  of  any  other  police 
power  is  a  governmental  function. 

Government  is  a  growth, — neces- 
sarily so, — and  every  new  field  of 
public  duty  it  invades  it  so  does  in 
the  exercise  of  a  governmental  func- 
tion, and  if  in  the  exercise  of  sudl 
function  it  invades  or  violates  per- 
sonal rights  granted  and  guaran- 
teed by  the  Constitution,  then  it 
must  in  such  case  respond  in  dam- 
iges  for  the  right  so  violated. 
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After  ail,  in  the  case  at  bar,  there 
is  nothing  new  in  principle  in  hold- 
ing municipalities  liable  for  thei^ 
negligence.  For  many  years  munic- 
ipalities have  been  betd  liable  for 
their  failure  to  keep  their  streets 
and  sidewalks  open,' safe  for  travel, 
and  free  from  nuisance.  Many 
cases  may  be  cited  in  support  of 
this  doctrine,  and  it  cannot  be  de- 
nied that  the  care  of  the  streets  is 
a  governmental  function,  and  sure- 
ly it  would  not  be  claimed  that  the 
care  of  the  streets,  vital  and  im-' 
portant  as  it  is  to  municipal  life  and 
activity,  is  a  "ministerial"  act.  It 
is  as  much  a  governmental  function 
as  any  other  municipal  act  possibly 
could  be. 

Indeed,  the  case  at  bar  belongs 
to  the  same  family  of  nuisances  in 
the  public  streets  as  those  in  which 
municipalities  have  heretofore  been 
h^d  liable.  What  could  be  a  greater 
nuisance  than  the  careless  and  negli- 
gent running  of  a  motor  hose  truck 
at  a  great  rate  of  speed  in  a  public 
square,  where  hundreds  of  people 
are  going  about,  where  they  have  a 
lawful  right  to  be,  without  warn- 
ing and  without  opportuni^  to  avoid 
the  danger  of  collision  vfith  a  motor 
truck?  It  may  be  the  worst  kind 
of  a  nuisance,  the  most  dangerous 
to  life  and  limb,  as  it  proved  to  be 
in  the  case  at  bar. 

Reason  and  righteousness  both  de- 
mand that  in  such  a  case,  where  the 
proper  facts  are  pleaded  and  proven, 
there  should  be  a  liability  fixed 
against  the  municipality. 

For  many  years  also,  the  munic- 
cipaUty,  in  the  exercise  of  its  func- 
tion for  the  change  of  grade  of 
streets,  has  recognized  the  right  of 
abutting  property  owners  for  dam- 
ages for  such  change  of  grade.  Yet 
the  change  of  the  grade  was  the  ex- 
ercise of  a  governmental  function 
in  the  improvement  and  develop- 
ment of  the  city. 

In  the  exercise  of  the  right  of  emi- 
nent domain,  in  order  to  carry  out 
some  police  power  in  the  munici- 
pality, certain  specific  real  property 
is  appropriated  by  condemnation 
proceedings.  Now  if  the  Constitution 
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so  permittedt  the  inherent  powers 
pf  government  would,  no  doubt,  per- 
mit the  taking  of  such  property 
without  compensation,  but,  realizing 
the  equities  of  the  case  in  the  prop- 
erty owner,  the  Constitution  safe- 
guards that  right  by  providing  tiiat 
compensation  shall  be  made  to  the 
owner  of  the  property  wiien  taken 
for  public  use,  and  the  compensation 
is  raised  by  taxation  over  the  entire 
community,  all  contributing.  In 
principle,  why  should  there  be  any 
difference  when  human  life  is  taken 
in  the  exercise  of  some  govern- 
mental function?  As  to  the  taking 
of  the  property  there  is  no  negli- 
gence, there  is  no  wrong,  but  com- 
pensation nevertheless  is  made.  As 
to  the  taking  of  life  there  is  neg- 
ligence, there  is  wrong,  and  wi^ 
should  satisfaction  not  be  made  for 
such  wrong? 

Nineteen  centuries  and  more  ago 
the  Man  of  Galilee  announced  the 
doctrine  that  the  Sabbath  was  made 
for  man  and  not  man  for  the  Sab- 
bath. So  Jefferson  announced  in 
the  Declaration  of  Independence 
that  government  was  made  for  man 
and  not  man  for  government,  and  it 
is  the  primary  and  paramount  pur- 
pose of  our  American  system  of 
democracy  to  promote  and  protect 
these  constitutional  policies  of  the 
fathers,  as  defined  and  guaranteed 
in  our  national  and  state  Bill  of 
Rights. 

Jones,  J.,  dissenting; 

The  decision  in  this  case  not  only 
overrules  the  established  legal  prin- 
ciples heretofore  announced  by  this 
court,  but  is  at  variance  with  the 
principles  settled  by  practically 
every  court  in  this  country.  The 
law  upon  this  subject  was  stated  in 
the  syllabus  in  Frederick  v.  Colum- 
bus, 58  Ohio  St.  538,  51  N.  E.  35, 
as  follows;  "A  municipal  corpora- 
tion is  not,  in  the  absence  of  any 
statutory  provision,  liable  in  dam- 
ages to  one  injured  by  the  ne^igent 
acts  of  its  fire  department,  or  any 
of  Its  members." 

The  principle  there  announced, 
however,  was  not  a  new  one,  for  it 
had  already  been  established  in  this 


state  in  the  reported  cases  of  West- 
em  College  V.  Cleveland,  12  Ohio 
St.  375,  and  Wheeler  v.  Cincinnati, 
19  Ohio  St.  19,  2  Am.  Rep.  868.  As 
late  as  1909,  this  principle  found 
approval  in  Bell  v.  Cincinnati,  80 
Ohio  St  1,  23  LJl.A.<N.S.) 
910,  88  N.  E.  128.  In  the  case  of 
Frederick  v.  Columbus,  supra.  Judge 
Minshall  says,  at  page  548  of  58 
Ohio  St. ;  "The  decision  in  this  case 
is  fully  supported  by  the  authorities 
and  the  decisions  in  the  other  states 
of  the  Union.  There  ia,  in  fact,  a 
remarkable  unanimity  on  the  sub- 
ject." 

'  Upon  this  all  the  textbooks  are 
in  accord  in  holding  that  members 
of  a  fire  department  of  a  munici- 
pality are  not  agents  for  whose  neg- 
ligent conduct  the  city  may  be  held 
liable.  It  is  stated  in  5  McQuiUin 
on  Municipal  Corporations,  ^  2432, 
that  '*this  rule  of  nonliabihty  has 
been  followed  in  many  decisions,  and 
is  well  settled.  And  the  munici- 
pality is  not  liable  either  for  acts 
of  commission  or  acts  of  omission, 
unless  liability  is  expressly  imposed 
by  statute,"  etc. 

Mr.  Dillon  in  the  4th  volume  of  his 
work  on  Municipal  Corporations,  § 
1660,  states  the  same  rule  of  non- 
liability in  the  absence  of  express 
statute. 

Mr.  Tiedeman  also,  in  his  work 
pn  Municipal  Corporations,  §  333a, 
states  that  a  municipal  corporation 
is  not  liable  to  a  person  who  is  run 
over  by  a  hose  carriage  on  its  way 
to  a  fire. 

Mr.  Justice  Gray,  in  the  admiralty 
case  Workman  v.  New  York,  179  U. 
S.  562,  580,  45  L.  ed.  314,  327,  21 
Sup.  Ct.  Rep.  222,  there  states,  as 
i  am  content  to  do,  that  **the  deci- 
sions are  so  uniform,  and  treat  the 
p<»nt  as  so  well  settled,  that  it  is 
enough  to  cite  them,  without  stating 
them  in  detail." 

What  warrant,  therefore,  is  there 
for  pursuing  a  course  so  much  at 
variance  with  the  established  legal 
doctrines  of  this  country,  and  which 
overrules  the  well-settled  principles 
of  law  in  this  state?  Is  it  a  ques- 
tion of  public  policy?   If  so,  that 
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feature  should  be  addressed  to  the 
legislative,  and  not  to  the  judicial, 
department.  Frequently  the  leffiis- 
I&ture  has  prescribed  liability 
against  counties  and  cities,  where 
but  for  the  legislative  action  none 
would  exist.  If  it  should  be  desired 
that  the  doors  of  the  public  treas- 
uries of  these  municipalities  should 
be  flunff  wide  open  at  the  behest 
of  anyone  who  conceives  that  he  has 
been  injured  by  some  officer  or  em- 
ployee of  the  municipality  while  ex- 
ercising public  and  governmental 
functions,  the  legislature  can  easily 
provide  a  remedy. 

Counsel  for  plaintilf  in  error  say 
in  their  brief :  "The  legislature  has 
not  caught  up  with  this  spirit  of  tiie 
times,  and  it  is  submitted  that  the 
courts  are  not  entirely  precluded 
from  doing  so,  notwithstanding  this 
neglect  of  the  legislature." 

This  is  an  appeal  for  judicial 
legislation,  entirely  unwarranted  by 
tlte  Constitution.  Moreover,  the 
policy  of  the  people  of  this  state  has 
been  ingrafted  Upon  our  Constitu- 
tion, -which  now  provides  that  in 
suits  against  the  sovereign  (which 
in  this  state  constitutes  the  people, 
who,  by  their  initiative,  may  es- 
tablish constitutions  and  laws) , 
legislative  action  must  first  be  ob- 
tained. The  latter  clause  of  §  16, 
art  1,  provides:  "Suits  may  be 
brought  against  the  state,  in  such 
courts  and  in  such  manner,  as  may 
be  provided  by  law." 

This  provision  did  not  promulgate 
any  new  principle  in  the  jurispru- 
dence of  this  state.  Prior  to  its 
adoption  in  our  Constitution  of  1912, 
our  courts  had  held  that  the  state 
and  its  subdivisions  were  not  suable 
without  legislative  consent,  and  it 
was  under  that  principle  that  the 
Frederick  Case,  supra,  was  decided. 
When,  therefore,  the  people  adoijted 
the  constitutional  provision  just 
quoted,  they  placed  in  the  organic 
law  of  the  state  the  judicial  principle 
of  exemption  from  liability  which 
theretofore  obtained  in  favor  of  the 
sovereign  and  its  various  subdivi- 
sions, when  acting  for  it  in  a  govern- 
mental capacity.  , 
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In  the  case  of  Raudabaus^  v.. 
State,  96  Ohio  St.  513,  118  N.  £. 
102,  all  the  present  judges  concur- 
ring, it  was  held  that  this  clause 
was  not  self -executing,  but  that 
/'statutory  authority  is  required  as 
a  prerequisite  to  the  bringing  of 
suits  against  the  state."  This,  then, 
evinces  the  policy  of  all  the  people, 
that  the  state  and  its  governmental 
.subdivisions,  exercising  govern- 
mental functions  in  its  behalf, 
should  not  be  suable  unless  the  h>gis- 
lature  had  expressly  provided  there- 
for. In  this  class  of  cases  a  city 
must  act  through  its  servants. 
It  .  is  required  in  the  interest 
of  public  safety  that  the  munic- 
ipality provide  police  and  fire 
diepartments.  The  servants  em- 
ployed in  these  departments  are  not 
acting  under  the  principle  of  re- 
spondeat superior  and  for  the  benefit 
of  the  city  as  a  corporate  entity, 
but  are  acting  for  the  entire  public. 
These  servants  are  agents  of  the 
entire  i)eople, — ^not  only  of  a  person 
who  may  be  injured,  but  of  every 
citizen  in  the  municipality.  The 
employee,  therefore,  if  exercising 
these  governmental  functions,  is 
the  agent  of  the  plaintiff  as 
well  as  the  rest  of  the  com- 
munity. The  corporation  in  its  cor- 
porate capacity  receives  no  special 
benefit;  the  benefit  accrues  to  the 
community.  It  must  be  conceded 
tiiat  the  defendant  in  this  instance, 
akhough  acting  through  its  fire  em- 
ployee, was  exercising  a  govern- 
mental function.  That  principle  is 
established  not  only  in  this  state, 
hot  elsewhere.  Its  act  was  not  a 
ministerial  one. 

"There  is  a  distinction  between 
those  powers  of  a  municipal  corpora- 
tion which  are  governmental  or 
political  in  their  nature,  and  Uiose 
which  are  to  be  exercised  for  the 
management  and  improvement  of 
property.  As  to  the  first,  the  munic- 
ipality represents  the  st^te,  and  its 
responsibility  is  governed  by  the 
same  rules  which  apply  to  like  dele- 
gation of  power."  Cincinnati  v. 
Cameron,  33  Ohio  St.  336. 

The  statutory  provision  that  a 
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municipal  corporation  may  sue  and 
be  sued.  Kives  no  sanction  for  im- 
posing liability.  It  simply  means 
that  there  may  be  a  suit  where  there 
is  liability.  The  statute  creates  no 
liability.  The  county,  through  its 
commissioners,  may  sue  and  be  sued, 
but  no  liability  accrues  from  the 
action  of  a  mob  except  by  leg:isla- 
tive  authority.  Furthermore,  that 
section  has  long  been  upon,  our  fftat- 
ute  books,  and  it  has  not  escaped 
the  attention  of  this  court,  for  it 
has  been  expressly  held  in  the  syl- 
labus of  Overholser  t.  National 
Home,  68  Ohio  St.  236,  62  L.R.A. 
936,  96  Am.  St.  Rep.  658,  67  N.  E. 
487,  that  "the  grant  of  power  to  sue 
and  be  sued  at  law  and  in  equity 
a{)plies  to  such  matters  only  as  are 
within  the  scope  of  the  other  cor- 
porate powers  of  the  defendant,  and 
it  does  not  authorize  such  corpora- 
tion to  be  sued  for  a  tort." 

It  was  held  in  Finch  v.  Board  of 
Education,  30  Ohio  St.  87,  27  Am. 
Rep.  414,  that  the  board  of  educa- 
tion was  not  liable  in  its  corporate 
capacity  for  damages  for  a  tortious 
act,  although  the  board  of  educa- 
tion by  its  charter  was  declared  to 
be  a  body  politic  and  corporate  in 
law,  with  capacity  to  sue  and  be 
sued. 

The  majority  opinion  in  the  case 
of  Workman  v.  New  York,  179  U. 
S.  652,  45  L.  ed.  314,  21  Sup.  Gt, 
Bep.  212,  has  been  cited  in  support 
of  the  majority  opinion.  That  was 
purely  an  admiralty  case  in  rem, 
and,  as  stated  by  the  court,  was 
governed  entirely  by  the  admiralty 
law.  Had  the  question  arisen  under 
the  local  laws  of  any  of  the  states, 
it  is  evident  that  the  decision  would 
have  been  otherwise,  although  even 
under  the  maritime  law  its  appli- 
cation was  denied  by  four  dissent- 
ing judges,  Justices  Gray,  Brewer, 
SMras,  and  Peckham.  It  wag  con* 
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ceded  in  both  opinions  that  the  locai 
law  was  otherwise,  but  the  majority 
simply  applied  the  admiralty  law 
where  it  held  the  city  for  damages 
to  the  extent  of  the  value  of  the 
vessel.  About  the  time  this  case 
was  decided  a  Federal  case  under 
the  maritime  law  arose  in  the  city 
of  Cleveland,  in  this  state,  and  at  a 
t^me  when  the  local  law  of  nonli- 
ability had  been  well  settled  in  the 
Frederick  and  other  cases:  This 
was  in  1899.  There,  the  Federal 
judge  held  in  the  Ohio  case  that  the 
rule  of  the  maritime  law  was  not 
based  on  the  relation  of  master  and 
servant,  but  rested  upon  the  fact  of 
ownership  alone,  and  that  t^e  prin- 
ciple which  held  the  city  exempt 
from  liability  for  the  negligent  acts 
of  its  firemen  had  no  application  to 
the  case  of  a  maritime  injury,  and 
that  the  city  could  be  held  responsi- 
ble in  8  court  of  admiralty  to  the 
extent  of  the  value  of  the  tug  owned 
by  the  city.  Henderson  v,  Cleve- 
land (D.  C.)  93  Fed.  844. 

I  have  not  cited  the  multitudinous 
cases  reported  in  other  jurisdictions 
supporting  this  opinion.  These  may 
be  found  in  the  citations  attached  to 
the  various  textbooks  to  which  I 
have  referred. 

The  municipalities  of  the  state  are 
merely  agents  of  the  sovereign  when 
they  exercise  governmental  func- 
tions, and  where  employees  of  a  fire 
department,  while  on  their  way  to 
a  conflagration  menacing  the  city, 
where  the  lives  of  citizens  may  be 
imperiled  by  the  loss  of  a  few 
seconds'  time,  do  commit  an  act  of 
negligence,  whether  of  omission  or 
commission,  such  act  should  not  cast 
upon  the  municipality,  in  its  attempt 
to  allay  the  conflagration  or  rescue 
the  citizens,  a  civU  liability,  unless 
it  is  expressly  imposed  upon  the 
municipality  by  statute. 
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ANNOTATION. 

Fire  ilmiertiiiwH  «s  perteining  to  the  govcmmental  or  to  tb*  proprietary 

bnmdi  of  **'*^*"i*'piility 


I.  Scope  and  introduction.  148, 
n.  Hajorify  rule: 

a.  In  general,  143. 

b.  Application  of  role,  160. 

7.  StMpe  and  introduction. 

The  present  annotation  is  concerned 
mainly  with  the  question  whether  a 
nmnicipality  is  relieved  of  liability  for 
malfeasance  or  nonfeasance  in  con* 
section  with  the  maintenance  and  op- 
eration of  a  fire  department,  on  the 
theory  that  such  department  belongs 
to  the  governmental  as  distinguished 
from  the  proprietary  branch  of  the 
municipality,  or,  in  other  words, 
whether  the  functions  of  the  depart* 
ment  are  public  so  as  to  relieve  from 
liability,  or  local  and  private  so  as  to 
render  the  municipality  liable  for  its 
or  its  employees'  acts  or  omissions,  in 
connection  with  the  department  and 
the  performance  of  its  functions. 
This  limitation  is  dictated  not  only  by 
the  fact  that  it  is  practically  impos- 
flible  to  anticipate  all  of  the  situations 
into  which  tiie  general  question  might 
enter,  but  also  by  the  fact  that  some 
courts,  at  least,  have  held  that  a  fire 
department  belongs  to  the  legislative 
or  governmental  branch  of  the  munic^ 
ipality  for  some  purposes,  and  to  the 
local  or  proprietary  branch  for  others. 
For  purposes  of  comparison,  with  the 
authorities  treated  in  the  present  an- 
notation, and  as  illustrative  of  the 
different  conclusions  reached  when 
the  general  question  whether  or  not 
a  fire  department  is  a  governmental 
branch  of  a  municipality  is  ap- 
proached from  different  viewpoints, 
may  be  mentioned  the  line  of  cases 
which,  upon  the  theory  that,  in  the 
absence  of  constitutional  provision  to 
the  contrary,  a  state,  through  its  leg- 
islature, has  no  absolute  control  over 
matters  referable  to  the  private  as  dis- 
tinguished from  the  public  or  govern- 
mental character  of  the  municipality, 
have  held  that  a  state  cannot  control 
the  administration  and  property  of  a 
rannieipal  Are  department.    To  the 


III.  Minority  rule: 

a.  In  general,  1B4. 

b.  Ufider  statute,  168. 

IV.  Under  maritime  law,  167. 

latter  effect,  see  Evansville  v.  State 
(1889)  118  Ind.  426,  4  L.B.A.  9S,  21 
K.  E.  267;  State  ex  rel.  Holt  v.  Denny 
(1889)  118  Ind.  449,  4  hJUk.  66,  21 
N.  E.  274;  State  ex  rel.  Geake  v.  Fox 
(1902)  158  Ind.  126,  56  L.R,A.  893,  63 
N.  E.  19 ;  Lexington  v.  Thompson 
(1902)  113  Ky.  540,  57  L.RJ^.  775,  101 
Am.  St.  Rep.  361,  68  S.  W.  477;  and 
Davidson  v.  Hine  (1908)  151  Mich. 
294,  15  L.R.A.  (N.S.)  675,  123  Am.  St 
Bep.  267,  115  N.  W.  246,  14  Ann.  Gas. 
362.  These  decision^  so  far  at  least 
as  concerns  the  reason  assigned  for 
denying  the  right  of  control,  are  seem- 
ingly opposed  not  only  to  other  cases 
involving  the  same  question  (see  State 
ex  rel.  Simeral  v.  Seavey  (1887)  22 
Neb.  454,  35  N.  W.  228,  which  was 
overruled  in  State  ex  rel.  Atty.  Gen. 
V.  Moores  (1898)  66  'Neb.  480,  41 
L.R.A.  624,  76  N.  W.  175,  which  was  in 
turn  overruled,  and  the  doctrine  of 
State  ex  rel.  Simeral  v.  Seavey  re- 
stored, in  Redell  v.  Moores  (1901)  63 
Neb.  219,  56  L.R.A.  740,  93  Am.  St 
Rep.  431,  88  N.  W.  243),  but  also  to 
the  decided  weight  of  authority  upon 
the  specific  question  treated  in  the 
following  subdivisions  of  this  annota- 
tion. 

a.  MaiarUy  ncte. 

a.  In  general. 

The  overwhelming  weight  of  author- 
ity is  to  the  effect  that  a  fire  depart- 
ment, maintained  by  a  municipal 
corporation,  belongs  to  the  public  or 
governmental  branch  of  the  munic- 
ipality so  as  to  relieve  it,  at  least  in 
the  absence  of  statutory  provision  to 
the  contrary,  from  liability  for  in- 
juries to  person  or  property  resulting 
from  malfeasance  or  nonfeasance  con- 
nected with  the  maintenance  and  op- 
eration thereof. 

Alabama.— Long  Birmingham 
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(1909)  161  Ala.  427,  49  So.  881,  18 
Ann.  Cas.  507. 

California. — Howard  t.  San  Fran- 
cisco (1875)  51  Cal.  52. 

Connecticat^-Jewett  v.  New  Haven 
(1871)  38  Conn.  368,  9  Am.  Rep.  882; 
Torbash  v.  Norwich  (1871)  38  Conn. 
225,  9  Am.  Rep.  395;  Judson  v.  Win- 
Bted  (1908)  80  Conn.  384,  15  L.R.A. 
(N.S.)  91,  68  Atl.  999. 

District  of  Columbia. — Brown  v. 
District  of  Columbia  (1907)  29  App. 
D.  C.  273,  25  L.R.A.(N.S.)  98. 

Georgia.  —  Wright  v.  Augusta 
(1886)  78  Ga.  -241,  6  Am.  St.  Rep. 
266;  Rogers  v.  Atlanta  (1914)  143  Ga. 
153.  84  S.  E.  555.  And  see  Simon  v. 
AUanta  (1881)  67  Ga.  618,  44  Am. 
Rep.  739. 

Illinois.— Wilcox  v.  Chicago  (1883) 
107  in.  334,  47  Am.  Rep.  434;  Nicastro 
V.  Chicago  (1912)  175  HI.  App.  634. 

Indiana. — ^Brinkmeyer  t.  Evansville 
(1867)  29  Ind.  187;  Robinson  v.  Evans- 
ville (1882)  87  Ind.  334,  44  Am.  Rep. 
770;  Aschoff  v.  Evansville  (1904)  34 
Ind.  App.  25,  72  N.  E.  279. 

Iowa. — ^Van  Horn  v.  Des  Moines 
(1884)  68  Iowa,  447,  60  Am.  Rep.  750, 
19  N.  W.  293;  jSaunders  v.  Ft.  Madison 
(1900)  111  Iowa,  102,  82  N.  W.  428,  7 
Am.  Neg.  Rep.  582.  And  see  Field  v. 
Des  Moines  (1874)  39  Iowa,  575,  28 
Am.  Rep.  46. 

KansaB.~-Bowden  v.  Kansas  City 
(1904)  69  Kan.  587,  66  L.R.A.  181, 105 
Am.  St.  Rep.  187,  77  Pac.  578,  1  Ann. 
Cas.  955,  16  Am.  Neg.  Rep.  339  (to  ex- 
tent only  of  determining  necessity  for 
department,  kind  and  quantity  of  ap- 
paratus, and  matteVs  involving  effi- 
ciency) . 

Kentucky. — Greenwood  v.  Louisville 
(1877)  13  Bush,  226,  26  Am.  Rep.  263; 
Davis  V.  Lebanon  (1900)  108  Ky.  688, 
67  S.  W.  471,  8  Am.  Neg.  Rep.  41; 
Hazel  V.  Owensboro  (1907)  30  Ky.  L. 
Rep.  627,  9  L.R.A.  (N.S.)  235,  99  S.  W. 
315  (dictum) ;  Terrell  v.  Louisville 
Water  Co.  (1907)  127  Ky.  77,  105  S. 
W.  100;  Park  Comra.  v.  Prinz  (1907) 
127  Ky.  460,  105  S.  W.  948  (dictum); 
Louisville  v.  Bridwell  (1912)  150  Ky. 
589,  150  S.  W.  672;  O'Daly  v.  Louis- 
ville (1914)  156  Ky.  816,  49  L.R.A. 
(N.S.)  1119,  162  S.  W.  79. 

Ijouisiana. — Allen  &  C,  Mfg.  Co.  v. 


Shreveport  Waterworks  Co.  (1905)  113 
La.  1091,  68  L.R.A.  660,  104  Am.  St. 
Rep.  525,  37  So.  980,  2  Ann.  Cas.  471. 
And  see  Yule  v.  New  Orleans  (1873) 
25  La.  Ann.  394. 

Maine.— Burrill  v.  Augusta  (1886) 
78  Me.  118,  67  Am.  Rep.  788, 3  Atl.  177. 

Massachusettsw  —  Hafford  v.  New 
Bedford  (1860)  16  Gray,  297;  Fisher 
V.  Boston  (1870)  104  Mass.  87,  6  Am. 
Rep.  196;  Tainter  v.  Worcester  (1877) 
123  Mass.  311,  25  Am.  Rep.  90;  Pettin- 
gell  V.  Chelsea  (1894)  161  Mass.  368, 
24  L.R.A.  426,  37  N.  E.  380.  See  also 
Tindley  v.  Salem  (1884)  137  Mass.  171, 
50  Am.  Rep.  289. 

Michigan. — Brink  v.  Grand  Rapids 
(1906)  144  Mich.  472,  108  N.  W.  430 
(cited  with  approval  in  Hodgins  v. 
Bay  City  (1909)  156  Mich.  687,  132 
Am.  St.  Rep.  546,  121  N.  W.  274.  and 
distinguished  in  Davidson  v.  Hine 
(1908)  161  Mich.  294, 15  LJIJI.(N.S.) 
575,  123  Am.  St.  Rep.  267,  115  N.  W. 
246, 14  Ann.  C^s.  352,  which,  as  shown 
supra,  I.,  held  that  for  purposes  of 
state  control  a  fire  department  was  not 
a  general  governmental  agency). 

Minnesota.  —  Grube  v.  St.  Paul 
(1886)  34  Minn.  402,  26  N.  W.  228; 
Miller  v.  Minneapolis  (1898)  76  Minn. 
131,  77  N.  W.  788.  5  Am.  Neg.  Rep. 
183;  Hillstrom  v.  St.  Paul  (1916)  134 
Minn.  451,  L.R.A.1917B,  648,  159  N. 
W.  1076. 

Mississip^ — Alexander  v.  Vicks- 
burg  (1891)  68  Miss.  564,  10  So.  .62. 

Misaouri.- Heller  v.  Sedalia  (1873) 
63  Mo.  159, 14  Am.  Rep.  444;  McKenna 
v.  St.  Louis  (1878)  6  Mo.  App.  320; 
Hawkins  v.  Springfield  (1916)  194  Mo. 
App.  151,  186  S.  W.  576. 

Nebraska.  —  Gillespie  v.  Lincoln 
(1892)  35  Neb.  34,  16  L.R.A.  849,  52 
N.  W.  811. 

New  HampdiircL — ^Edgerly  v.  Con- 
cord (1879)  59  N.  H.  78. 

New  Jersey.  —  Wild  v.  Paterson 
(1885)  47  N.  J.  L.  406,  1  Atl.  490. 

New  York. — Smith  v.  Rochester 
(1879)  76  N.  Y.  506;  Gaetjens  v.  New 
York  (1909)  132  App.  Div.  394,  116 
N.  Y.  Supp.  759;  Peaty  v.  New  York 
(1900)  88  Misc.  281,  67  N.  Y.  Supp. 
276;  O'Meara  v.  New  York  (1865)  1 
Daly.  425;  Woolbridge  v.  New  York 
(1875)  49  How.  Pr.  67;  Thompson  v. 
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New  York  (1886)  20  Jones  ft  S.  427. 
And  see  Springfield  F.  ft  M.  Ins.  Co. 
T.  Keeseville  (1896)  148  N.  Y.  4C,  80 
IlELA.  660,  51  Am.  St.  Rep.  667,  42  N. 
£.  405. 

Nertli  Carollna^Peteraon  t.  Wil- 
mington (1902)  130  N.  C.  76,  66  L.R.A. 
959, 40  S.  E.  868,  11  Am.  Neg.  Rep.  832. 

OkMioma. — See  Silva  v.  McAlester 
(1916)  46  Okla.  150, 148  Pac.  150. 

PennHyKania. — Beyd  v.  Insurance 
Patrol  (1886)  118  Pa.  269,  6  Atl.  536; 
Kies  V.  Erie  (1890)  186  Pa.  144,  20 
Am.  St.  Rep.  867,  19  Atl.  942,  but  see 
case  on  subsequent  appeal  in  (1895) , 
169  Pa.  698,  32  Atl.  621;  Freeman  v. 
PhiUdelphia  (1879)  18  Phila.  154; 
Knight  V.  PhiUdeiphia  ri8S4)  16  W. 
N.  C.  307;  UUy  v.  Scranton  (1896)  18 
Pa.  Co.  Gt.  438.  And  see  Grant  v.  Erie 
(1871)  69  Pa.  420,  8  Am.  Rep.  272. 

Rhode  Island. — Dodge  v.  Granger 
a892)  17  R.  I.  664,  15  L.R.A.  781,  33 
Am.  St  Rep.  901,  24  Atl.  100. 

So«th  CaroUna.— Black  t.  Columbia 
(1888)  19  a  C.  412,  46  Am.  Rep.  785. 

Tenneasee. — Foster  v.  Lookout  Wa^ 
ter  Go.  (1879)  3  Lea,  42;  Irvine  v. 
Chattanooga  (1898)  101  Tenn.  291,  47 
S.  W.  419. 

Texas.— -Shanewerk  v.  Ft.  Worth 
(1895)  11  Tex.  Civ.  App.  271,  32  S. 
W.  918;  Blankenship  v.  dherman 
(1903)  33  Tex.  av.  App.  507,  76  S.  W. 
80S. 

Utak— Brown  v.  Salt  Lake  City 
(1908)  33  Utah.  222,  14  L.RJV.(N.S.) 
619,  126  Am.  St.  Rep.  828.  93  Pac.  970, 
14  Ann.  Cas.  1004  (dictum). 

VcmMmt.— Welsh  v.  Rutland  (1883) 
66  Vt.  228,  48  Am.  Rep.  762. 

Waridngton.  —  Lawson  t,  Seattle 
(1898)  6  Wash.  184,  33  Pac.  347; 
Lynch  v.  North  Yakima  (1906)  37 
Wash.  667,  12  L.R.A.(N.S.)  261,  80 
Pac.  79;  Cunningham  v.  Seattle  (1906) 
40  Wash.  59,  4  L.R.A.(N.S.)  629,  82 
Pac.  143,  19  Am.  Neg.  Rep.  56,  on  re- 
hearing in  (1906)  42  Wash.  134,  4 
LRJl.<N.3.)  683,  84  Pac.  641,  7  Au». 
Cas.  806. 

West  Virginia.— Mendel  v.  Wheeling 
(1886)  28  W.  Va.  238,  67  Am.  Rep.  664. 

Wisconsin.  —  Hayes  v.  Osfakosh 
(1873)  38  Wis.  314.  14  Am.  Rep.  760; 
Uanske  v.  Milwaukee  (1904)  123  Wis. 
172,  101  N.  W.  377,  17  Am.  Neg.  Rep. 
9  A.L.R.— 10. 


Jt88;  Higgins  v.  Superior  (1908)  134 
Wis.  264,  13  L.R.A.(N.S.)  994,  114  N. 
W.  490;  Engel  v.  Milwaukee  (1914) 
168  Wis.  480,  149  N.  W.  141. 

In  Brinkmeyer  v.  Evansville  (1867) 
29  faid.  187,  the  court  pointed  out  the 
distinction  between  governmental  and 
"ministerial"  duties  of  a  municipal 
corporation,  and  classified  fire  depart- 
ments as  belonging  to  the  government- 
al branch,  saying :  "A  municipal  cor- 
poration is,  for  the  purposes  of  its 
creation,  a  government,  possessing  to 
a  limited  extent  sovereign  powers 
which,  in  their  nature,  are  either  leg- 
islative or  judicial,  and  may  be  de- 
nominated governmental  or  public. 
The  extent  to  which  it  may  he  proper 
to  exercise  such  powers,  as  well  as 
the  mode  of  their  exercise,  by  the  cor- 
poration, within  the  limits  prescribed 
by  the  law  creating  them,  are,  of  ne- 
cessity, intrusted  to  the  judgment,  dis- 
cretion, and  will  of  the  properly  con- 
stituted authorities,  to  whom  they  are 
delegated.  And  being  public  and  sov- 
ereign in  their  nature,  the  corporation 
is  not  liable  to  be  sued,  either  for  a 
failure  to  exercise  them,  or  for  errors 
committed  in  their  exercise.  But 
when  duties  of  a  purely  ministerial 
character  are  expressly  enjoined  by 
law  on  such  corporations,  or  arise  by 
necessary  implication,  they  are  re- 
sponsible for  any  damages  resulting 
to  individuals  from  a  neglect  to  per- 
form them,  or  from  their  performance 
in  an  improper  manner.  These  two 
classes  of  duties  and  obligations  are 
sometimes  so  intimately  connected 
that  it  is  not  always  very  easy  to  dis- 
tinguish the  one  from  the  other.  It 
is  conceded  by  the  counsel  ^or  the 
appellants  that  the  power  conferred 
on  the  city  to  organize  and  regulate  a 
fire  department,  for  the  purpose  of 
preventing  and  guarding  against  dam- 
age by  fire,  is  a  legislative  or  judicial 
one,  and  that  if  the  common  council 
had  deemed  it  inexpedient  to  uaderr 
take  its  execution,  and  had  done  noth- 
ing in  reference  to  it,  the  plaintiffs 
would  be  without  remedy.  But  the 
right  to  recover  seems  to  be  based  on 
the  idea  that,  the  common  council  hav- 
ing undertaken  to  «cecute  tiie  power, 
or,  in  other  words,  to  act  under  it,  all 
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else  became  mere  ministerial  duties, 
and  that  the  city  thereby  became  re- 
sponsible; that  everything  within  the 
scope  of  the  power  conferred,  to  ren- 
der tiie  fire  depu*taient  complete  and 
efllcieDt,  should  be  done;  or,  in  other 
words,  that  the  power  should  be  exer- 
cised to  the  fullest  extent  necessary 
to  protect  the  citizens  from  loss  by 
fire,  and  that  any  failure  therein 
would  render  the  city  liable  for  such 
losses.  We  are  not  aware  of  any  au- 
thorify  to  sustain  so  broad  a  proposi- 
tion, and  do  not  think  that  any  such 
can  be  found.  .  .  .  It  is  also  alleged 
that  the.  common  council  purchased 
sundry  fire  engines,  acme  of  which 
were  worked  and  operated  by  men,  and 
others  by  steam,  but  that  they  were 
not  good  and  efficient  ones;  that  they 
also  failed  to  supply  a  sufficiency  of 
good  hose,  and  the  proper  and  neces- 
sary meuis  of  propelling  the  engines 
from  place  to  place.  The  number  and 
character  of  the  engines  purchased 
for  the  use  of  the  city,  as  well  as  the 
means  of  propelling  them  from  place 
to  place,  and  the  quantity  of  hose 
proper  to  be  purchased,  were  all  mat- 
ters resting  in  the  judgment  and  dis- 
cretion of  the  city  council ;  they  were 
in  no  sense  ministerial  obligations, 
and  no  liability  devolves  on  the  city 
from  the  manner  of  their  exercise,  or 
errors  of  judgment  committed  therein. 
...  It  could  not  have  been  intended 
by  the  legislature,  in  conferring  on 
the  common  council  power  to  organize 
a  fire  department,  that  they  should 
thereby  undertake,  absolutely,  to  pre- 
vent loss  by  fire  in  all  cases,  or  become 
responsible  as  insurers  in  case  of  fail- 
ure. Human  skill  and  ingenuity  are 
not  competent  always  to  resist  the 
power  of  that  destructive  element,  and 
the  most  that  can  be  expected  from 
the  public  authorities  is  the  adoption 
of  such  means  as  may  be  reasonably 
within  their  power,  to  guard  as  far 
as  they  may  against  such  losses,  and 
aid  in  extinguishing  such  fires.  These 
are  all  legislative  or  judicial  in  their 
nature,  depending  upon  the  wisdom 
and  judgment  of  the  common  council, 
and  cannot  be  the  subject  of  legal  lia- 
bility to  individuals."  And  in  Fisher 
V.  Boston  (1870)  104  Bfaaa.  87,  6  Am. 


Rep.  196,  Gray,  J.,  said :  "The  preven- 
tion of  damage  to  buildings  by  fire  is 
an  object  which  affects  the  interest 
of  all  the  inhabitants  and  relieves 
them  from  a  common  burden  and  dan- 
ger, and  is,  therefore,  within  Uie  scope 
of  municipal  authority.  ,  .  .  But 
the  extinguishment  of  fires  is  not  for 
the  immediate  advantage  of  the  town 
in  its  corporate  capacity.  ...  It 
makes  no  difference  whether  the  legis- 
lature itself  prescribes  the  duties  of 
the  officers  charged  with  the  r^iair 
and  management  of  fire  engines,  or 
,  delegates  to  the  city  or  town  the  defini- 
tion of  those  duties  by  ordinance  or 
by-law.  However  appointed  or  elect- 
ed, such  persons  are  public  officers, 
who  perform  duties''  imposed  by  law 
for  the  benefit  of  all  the  citizens,  the 
performance  of  which  tha  ci^  or  town 
has  no  control  over,  and  derives  no 
benefit  from  in  its  corporate  capacity. 
The  acts  of  such  public  officers  are 
their  own  official  acts,  and  not  the  acts 
of  the  municipal  corporation  or  its 
agents."  And  in  Welsh  v.  Rutland 
(1883)  66  Vt.  228,  48  Am.  Rep.  762, 
tile  court  stated  the  reasons  generally 
assigned  by  the  courts  for  nonliability 
of  municipal  corporations  for  torts  in 
general,  as  well  as  the  reasons  why  a 
municipal  fire  department  should  be 
classed  as  a  governmental  branch  of 
the  municipality,  as  follows:  "At 
common  law  it  has  been  a  settled  prin- 
ciple ever  since  the  leading  case  of 
Russell  v.  Devon  County,  2  T.  R.  667, 
100  Eng.  Reprint,  359,  decided  by  Lord 
Kenyon  in  1788,  that  an  individual 
cannot  sustain  an  action  against  a 
political  subdivision  of  the  state,  based 
upon  the  misconduct  or  nonfrasance 
of  public  officers.  The  reasons  as- 
signed in  the  earlier  cases  were  that 
the  maxim  which  declares  it  better  for 
the  individual  to  suffer  than  for  the 
public  to  be  inconvenienced  is  strong- 
er than  the  other  principle  that  for 
every  injury  the  law  gives  a  remedy, 
and  that  the  plaintiff  might  levy  hia 
execution  upon  the  property  of  any 
individual  inhabitant, — the  organiza- 
tion having  no  Aind  legally  applicable 
to  its  payment, — ^thus  giving  rise  to 
multiplicity  of  actions  to  enforce  con- 
tribution, and  great  public  annoyance. 
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Bat  the  more  modern  and  broader 
fpmnnd  is  said  to  be  that  these  quasi 
<oiporationa  are  mere  instrumentali- 
ties  for  tlie  administration  of  public 
fOTemment  and  the  collection  and  di»* 
bvrsement  of  public  moneys,  raised 
by  taxation  for  public  uses,  and  which 
-cannot  lawfully  be  applied  to  the  liqui- 
dation of  damages  caused  hy  wrons' 
M  acts  of  their  officers.  .  .  .  This 
rule  of  exemption  extends,  necessarily, 
to  municipal  corporations  so  far  as 
the  reason  of  it  applies,  and  that  is  so 
far  as  the  acts  done  are  p»vemmental 
and  political  in  their  character,  and 
solely  for  the  public  benefit  and  pro- 
tection; or  the  negligence  or  nonfea- 
sance are  in  respect  of  the  same  mat- 
ters. .  .  .  The  fire  department  and 
its  service  are  of  no  benefit  or  profit 
to  tite  villajpe  in  its  corporate  capacity. 
They  are  not  a  source  of  income  or 
profit  to  the  villaffe,  but  of  expense, 
vhieh  is  paid,  not  out  of  any  special 
receipts  or  fund,  nor  defrayed,  even 
in  put,  by  assessment  upon  particu- 
lar persons  or  classes  benefited,  as  in 
case  of  sewers  or  waterworks,  but 
from  the  general  fund  raised  by  taxa- 
tion of  all  the  inhabitants.  The  bene- 
fit accrues  not  in  any  sense  to  th«  cor- 
poration, as  such,  but  directly  to  the 
public;  and  the  members  or  employees 
of  the  department,  whether  acting  as 
AD  independent,  though  subordinate, 
organization,  or  under  the  direct  au- 
thori^  of  the  general  officers  of  the 
corporation,  are,  while  acting  in  the 
line  ot  duty  prescribed  for  them,  not 
agents  of  the  corporation  in  the  smse 
which  renders  it  liable  for  their  acts, 
but  are  in  the  discharge  of  an  official 
dnty  as  public  ofBeers.  To  such  it  is 
held  in  many  cases  that  the  doctrine 
of  respondeat  superior  does  not  apply, 
and  for  their  acts  no  liability  can  be 
imposed  upon  the  corporation  except 
by  statute.  ...  If  the  defendant 
were  held  liable  in  this  case,  it  would 
be  impossible  to  avoid  a  similar  con- 
clusion in  case  of  a  negligent  or  care- 
less act  in  patting  the  hydrants  in  or^ 
der  for  ^Bciency,  or  in  the  use  or  re- 
pair of  any  of  the  fire  apparatus,  or 
indeed  any  negligence  or  carelessness 
of  firemen  while  in  active  service  at 
1  Are;  and' that  would  be  a  state  of 


law  which,  it  must  readily  be  seen, 
cities  and  villages  could  not  live  un- 
der. It  would  make  them  virtually  in- 
surers of  all  propwfy  within  their 
limits,  and  of  their  citizens,  not  only 
against  damage  by  fire,  but  against 
all  injuries  to  persons  or  pn^ierty  by 
reason  of  the  efforts  used  to  stay  or 
extinguish '  fires,  provided  any  negli- 
gence or  want  of  je  care  and  skill 
could  be  established  to  the  satisfac- 
tion of  a  Jury.''  So,  in  Hawkins  v. 
Springfield  (1916)  194  Ho.  App.  161, 
186  S.  W.  676,  the  court  said:  'It  is 
well-settled  law  that  the  maintenance 
and  use  of  the  fire  department  and 
equipment  of  a  city  belong  to  its  gov- 
ernmental functions,  and  with  refer- 
ence to  either  the  use  or  abuse  of 
same  by  the  city  the  doctrine  of  re- 
spondeat superior  does  not  apply.  The 
city  cannot  bb  held  liable  in  damages 
for  either  a  negligent  use  or  failure 
to  use  its  fire  engines  and  equipment. 
It  is  not  liable  for  acts  of  omission  or 
commission,  misfeasance  or  nonfea- 
sance, with  reference  thereto."  And 
in  Brown  t.  District  of  Columbia 
(1907)  29  App.  D.  C  273,  25  L.R.A„ 
(N.S.)  98,  the  court  said:  ''By  the 
great  weight  of  authority,  the  mainte- 
nance of  a  fire  department  is  in  the 
nature  of  a  general  public  duty,  as  con- 
tradistinguished from  those  duties 
purely  municipal  and  local;  and  the 
employees  thereof  are  not  mere  agents 
or  servants  of  the  municipally,  but 
rather  officers  charged  with  a  public 
service."  And  in  Burrill  v.  Augusta 
(1886)  78  Me.  118,  57  Am.  Rep.  788, 
S  Atl.  177,  in  arguing  that  members  of 
a  municipal  fire  department  are  public 
officers  performing  public  duties,  and 
not  agents  or  servants  of  the  munici- 
pality, the  court  said:  "The  object 
and  purpose  of  this  organization  are 
public  and  not  private.  It  is  not  in- 
tended to,  nor  does  it,  especially  ad- 
vance the  corporate  interest  or  imme- 
diate emolument  of  the  city  or  town 
where  it  is  established.  Its  advan- 
tages may  indeed  be  great,  but  they 
are  indirect  and  enjoyed  in  common 
with  the  public.  The  officers,  though 
chosen  directly  by  or  under  ordinances 
or  by-laws  established  by  cities  and 
towns,  are  public  officers,  performing 
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public  duti«s,  acting  upon  their  own 
responsibility,  controlled  by  fixed  prin- 
ciples and  established  rules  as  found 
in  the  laws  applicable*  with  no  power 
of  control  over,  or  to  impose  any  obli- 
gaticm  upon,  the  corporatitHi,  except 
so  far  as  such  authority  may  be  con- 
ferred by  express  statute  or  act  of 
the  corporation.  They  are  a  part  of 
the  municipal  government,  and  not 
servants  or  agents  of  the  municipality. 
Hence  their  relation  to  their  respec- 
tive cities  and  towns  differs  in  no  re- 
spect from  that  of  municipal  officers 
generally."  And  in  Hafford  v.  New 
Bedford  (1860)  16  Gray  (Mass.)  297. 
Bigelow.  Ch.  J.,  said  that  the  mem- 
bers of  a  municipal  fire  department, 
*'when  acting  in  the  discharge  of  their 
duties*  are  not  servants  or  agents  in 
the  employment  of  the  city*  for  whose 
conduct  tiie  city  can  he  held  liable; 
but  they  act  rather  as  officers  of  the 
city,  charged  with  the  performance  of 
a  certain  public  duty  or  service;  and 
no  action  will  He  against  the  city  for 
their  negligent  or  improper  conduct 
while  acting  in  the  discharge  of  their 
duty."  And  in  Peterson  v.  Wilming- 
ton (1902)  130  N.  a  76*  66  L.R.A.  959* 
40  S.  B.  SOS*  11  Am.  Neg.  Rep.  382*  in 
answering  tiie  question.  Are  the  pow- 
ers and  duties  of  a  flre  department 
public  and  governmental,  or  merely 
private  and  municipal?  the  court  said: 
'*If  they  are  of  the  former  character 
— ^for  the  general  good— the  defendant 
is  not  liable  for  either  its  own  tort 
or  n^Hgence,  or  the  negligence  or 
tort  of  its  officers  or  agents*  unless 
there  is  some  constitutional  or  legis- 
lative enactment  which  subjects  it  to 
liability  therefor;  and  it  is  not  con- 
tended by  the  plaintiff  that  there  is 
any  such  enactment  applicable  to  this 
case.  If*  however,  the  defendant  was 
acting  for  its  own  benefit,  and  purely 
under  its  corporate  or  municipal  pow- 
ers* then,  in  case  of  negligence  on  its 
part,  liability  would  ensue.  .  .  . 
The  great  weight  of  authority  is  to 
the  effect  that  such  duties  and  powers 
are  legislative  and  govemmentaL 
.  .  .  In  fact*  we  found  none  to  the 
contrary."  And  in  Lynch  v.  North 
Yakima  (1905)  37  Wash.  667,  12 
L.RA.(N.S.)  261*  80  Pac.  79*  in  classi- 


tying  a  municipal  fire  department  as 
governmental*  the  court  said:   "It  is 
difficult  to  announce  a  rale  as  to  just 
where  liability  of  a  municipality  com- 
mences, or  where  it  eeasea.   But  it 
generally  be  aco^ted  Uiat  a  city 
is  not  liable  for  an  improper  discharge 
by  its  officers  of  a  purely  govoimiental 
function.   The  duties  of  an  officer  or 
employee  of  a  flre  department  are  re- 
garded as  for  the  benefit  of  the  com- 
munity, and  not  for  the  mere  advan- 
tage of  the  municipality  as  a  corporate 
body.  The  city,  possessing,  as  it  does, 
a  portion  of  the  sovereignty  of  the 
state,  in  the  exercise  thereof  provides 
and  maintains  a  fire  department.  The 
services  of  this  department  are  for 
the  benefit  of  all  persons  who  may 
have  property  in  the  city  limits  capa- 
ble of  injury  by  fire.  It  would  seem, 
therefore,  that  in  creating*  maintain- 
ing* and  operating  the  fire  department 
tiie  city  was  exercising  govemmenital 
functions.    This  seems  to  have  been 
the  view  entertained  by  the  courts 
that  have  considered  this  subject.  In 
tiie  case  at  bar  the  respondent  had 
provided,  and  was  maintaining,  a  fire 
department.  The  horses*  engines*  and 
apparatus  were  under  the  charge  of  a 
fire  chief.  In  view  of  these  faets,  and 
in  view  of  the  characttf  of  the  em- 
.ployment  in  which  appellant  was  en- 
gaged, it  impresses  us  as  a  case  where 
the  circumstances  of  his  injury  occa- 
sion no  liability  upon  the  part  of  the 
city."    And  Dixon,  Ch.  J.,  in  Hi^res 
V.  Oshkosh  (1873)  33  Wis.  314, 14  Am. 
Rep.  760,  stated  the  grounds  upon 
which  a  municipality  is  exOTipted  from 
liability  for  the  negligent  acts  of  its 
firemen,  as  follows:    "The  grounds 
of  exemption  from  liability    .  . 
are  that  the  corporation  is  Engaged  in 
the  performance  of  a  public  service, 
in  which  it  has  no  particular  interest, 
and  from  which  it  derives  no  special 
benefit  or  advantage  in  its  corporate 
capacity,  but  which  it  is  bound  to  see 
performed  in  pursuance  of  a  duty  im- 
posed by  law  for  the  general  welfare 
of  ^e  inhabitants*  or  of  the  commu- 
nity; that  the  members  of  the  fire  de- 
partment* although  appointed  by  the 
city  coiporation*  are  not*  when  acting 
in  the  discharge  of  their  duties*  . serv- 
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utB  or  agents  in  the  emplc^ment  of 
tlie  city,  for  whose  conduct  the  city 
can  be  held  liable;  but  they  act  rather 
as  public  officers,  or  officers  of  the 
city  charged  with  a  public  service,  for 
whose  neglisrence  or  misconduct  in 
the  discbarge  of  official  duty  no  action 
will  lie  against  the  city,  unless  ex- 
pressly given;  and  hence  the  maxim 
^respondeat  superior*  has  no  applica- 
tion." A  more  concrete  illustration  of 
the  distinction  made  between  acts  in 
a  governmental  and  acts  in  a  private 
or  corporate  capacity,  with  respect  to 
municipal  liability,  is  afforded  by 
Aschoff  V.  Bvansville  (1904)  34  Ind. 
App.  25.  72  N.  E.  279.  In  tiiis  case,  it 
was  held  that  a  municipality  was  not 
liable,  in  damages  for  the  flooding  of 
plaintiiTs  premises  by  water  from  a 
broken  pipe  during  a  fire  on  near-by 
premises,  because  of  its  refusal  to 
shut  off  the  water  after  the  breaking 
of  the  pipe,  which  would  have  inter- 
fered with  the  purely  governmental 
use  being  made  of  the  waterworks 
s>'8tem  at  the  tim^  namely,  fighting 
fire;  but  ^at  it  was  liable  for  its  neg- 
ligence in  not  keeping  its  water  sys- 
tem in  condition  to  withstand  reason- 
ably anticipated  fire  pressure,  since  in 
maintaining  the  watw  systm  for  gen- 
eral purposes^  including  fire,  it  acted 
in  its  corporate,  and  not  in  its  govern- 
mental, capacity. 

However,  it  has  been  held  that  to 
excuse  the  municipality  from  liability 
the  act  complained  of  must  have  been 
incident  to  its  fire  service.  Judson 
v.  Winsted  (1908)  80  Conn.  384,  15 
L.R~A.(N.S.)  91,  68  Atl.  999  (holding 
that  if  the  flushing  of  the  hydrant 
which  caused  the  damage  bad  been  for 
the  purpose  of  improving  the  general 
water  supply,  rather  than  to  test  for 
fire  purposes,  the  fireman  would  not 
have  been  engaged  in  the  performance 
of  a  public  function) ;  Hartln  v.  Fire 
Comrs.  (1913)  132  La.  188.  44  hJt,Ji. 
(N.S.)  68,  61  So.  197  (holding  that  a 
municipal  corporation  is  not  liable  for 
injuries  to  a  pedestrian  resulting  from 
the  needless  driving  of  a  green  team, 
which  was  being  tested  with  a  view 
of  purchasing,  where  it  was  known 
that  it  could  not  be  accepted  because 
it  did  not  meet  the  required  specifica- 


tions) ;  Neuert  t.  Boston  (1876)  120 
Mass.  888  (holding  that  a  city  was  lia- 
ble for  damages  caused  by  a  suspend- 
ed telegraph  wire  belonging  to  the 
fire  d^artment,  where  the  wire  was  at 
the  time  being  moved  for  purposes  not 
connected  with  the  fire  department) ; 
Brink  v.  Grand  Rapids  (1906)  144 
Mich.  472,  108  N.  W.  480  (holding  in 
effect  that  tite  iwgligent  act  mast  have 
been  Incident  to  the  fire  service) .  And 
in  Opocensky  v.  South  Omaha  (1917) 
101  Neb.  336,  L.R.A.1917E,  1170,  163 
K.  W.  325,  where  the  common  law  had 
been  modified  by  stetute  by  placing 
a  speed  limit  on  motor  vehicles  except 
fire  vdiicles,  ete.,  when  "answering 
emergmcy  calls  demanding  excessive 
vpeedt'*  it  was  held  that,  where  a  fire 
department  motor  vehicle  was  being 
tested  out  at  a  high  speed,  it  was  not 
engaged  in  the  exercise  of  a  govern- 
mental function,  such,  for  instance,  as 
answering  an  emergency  call,  so  that 
the  city  was  liable  for  injuries  caused 
by  its  operation  at  a  speed  in  excess 
of  that  permitted  by  statute.  And  see 
Lafayette  v.  Allen  (1881)  81  Ind.  166. 
wherein  a  municipality  was  held  not 
liable  for  injuries  to  an  engineer  re- 
sulting from  the  bursting  of  the  boiler 
to  his  fire  engine,  seemingly  on  the 
ground  that  the  engine,  at  the  time  it 
blew  up,  was  not  being  used  for  fire 
purposes,  but  for  pumping  water  from 
a  cistern  into  the  city's  water  'pipes. 

And  it  has  been  held  that  a  firmly 
established  exception  to  the  rule  that 
a  city  is  not  liable  in  damages  for  neg- 
ligence in  the  performance  of  its  gov- 
ernmental functions  requires  it  not 
to  negligently  permit  a  dangerous  con- 
dition to  exist  in  its  streets.  Apply- 
ing this  exception,  it  was  held  in  Hill- 
strom  V.  St.  Paul  (1916)  134  Minn. 
451,  L.R.A.1917B,  548,  159  N.  W.  1076, 
that  a  municipality  was  liable  for  the 
death  of  a  child,  caused  by  the  falling 
of  a  rotten  pole  used  exclusively  to 
cany  the  wires  of  the  fire  alarm  tele- 
graph system.  In  reaching  this  con- 
clusion the  court  said:  "While  the 
city  is  not  liable  for  negligence  of  the 
officers  of  its  fire  department  in  per- 
forming their  official  duties,  it  is  lia- 
ble for  negligence  in  failing  to  keep 
its  streeto  safe,  and  we  see  little  room 
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for  makiiig  a  cKstinction  between  a 
dangerous  condition  of  the  street 
caused  by  a  third  par^,  for  wboae  acts 

the  city  is  not  responsible,  and  a  dan- 
srerons  condition  caused  by  a  depart- 
ment of  the  city,  for  whose  negligence 
the  city  is  not  liable.  It  is  the  duty 
of  the  city  to  exercise  reasonable  care 
to  keep  its  streets  free  from  danger, 
and  it  possesses  the  power  to  do  what- 
ever is  necessary  to  accomplish  this 
purpose.  If,  through  negligence,  it 
fails  to  perform  this  duty,  and  injury 
results  from  a  dangerous  condition  in 
one  of  its  streets,  the  city  cannot  avoid 
liability  by  showing  that  negligence 
in  caring  for  an  instrumentality  used 
in  the  performance  of  a  governmental 
duty  is  what  brought  about  the  dan- 
gerous condition." 

And  see  the  cases  set  out  infra.  III. 

a. 

h.  AppUctttton  of  rule. 
The  general  rule  that  the  operation 

and  maintenance  of  a  fire  department 
by  a  municipal  corporation  is  an  exer- 
cise of  a  governmental  function  so  as 
to  accord  it  exemption  from  liability 
to  the  person  or  property  of  a  stran- 
ger, under  the  principle  that  consid- 
erations of  sound  public  policy  require 
that  it  be  relieved  of  the  disadvan- 
tages and  embarrassments  of  respon- 
sibility for  those  miscarriages  which 
attend  the  exercise  of  such  functions, 
has  been  applied  to  the  following  facts 
and  circumstances: 

— carelessness  of  fireman  in  draw- 
ing a  hose  cart  against  a  person  on  a 
public  street  in  answering  an  alarm 
of  fire,  Hafford  v.  New  Bedford  (1860) 
16  Gray  (Mass.)  297; 

— negligent  driving  of  fire  appara- 
tus in  going  to  fire,  Howard  v.  San 
Francisco  (1875)  51  Cal.  52;  Wilcox 
V.  Chicago  (1883)  107  IlL  334,  47  Am. 
Rep.  434;  Greenwood  v.  Louisville 
(1877)  13  Bush  (Ky.)  226,  26  Am.  Rep. 
263;  Grube  v.  St.  Paul  (1886)  34  Minn. 
402,  26  N.  W.  228;  Alexander  v.  Vicks- 
burg  (1891)  68  Miss.  564,  10  So.  62; 
McKenna  v.  St.  Louis  (1878)  6  Mo. 
App.  320;  Freeman  t.  Philadelphia 
a879)  13  Phila.  (Pa.)  154;  Knight  v. 
Philadelphia  (1884)  16  W.  N.  C.  (Pa.) 
S07; 

— negligent  driving  in  going  from 


fire  back  to  fire  house  for  more  hose 
to  use  in  fighting  fire,  Jewett  t.  New 
Haven  (1871)  38  Conn.  868,  9  Am. 
Rep.  382 ; 

— incompetent  and  reckless  driver 
of  fire  apparatus,  knowingly  selected 
and  retained  by  city  officials,  negli- 
gently running  down  pedestrian  on 
street,  Higgins  v.  Superior  (1908)  134 
Wis.  264,  18  L.B.A.(N.S.)  994,  114  N. 
W.  490; 

—running  of  fire  engine  on  sidewalk 
in  violation  of  ordinance,  to  the  in- 
jury of  a  pedestrian,  O'Meara  v.  New 
York  (1865)  1  Daly  (N.  Y.)  425; 

— negligence  of  firemen  while  ex- 
tinguishing a  fire,  causing  hose  to 
burst,  thereby  injuring  plaintiff.  Fish- 
er V.  Boston  (1870)  104  Mam,  87,  6 
Am.  Rep.  196; 

— negligence  of  firwnen  in  cutting 
hole  in  floor  of  building  occupied  by 
plaintiff  as  a  tenant,  after  responding 
to  an  alarm  of  fire  sent  in  by  plain- 
tiff's daughter;  plaintiff  was  injured 
by  stepping  into  the  hole,  Rogers  v. 
Atlanta  (1915)  148  Ga.  IBS,  84  S.  E. 
656; 

— negligent  use  of  plaintifTs  house 
as  a  place  from  which  to  fight  fire  on 
adjoining  premises,  Torbush  v.  Nor- 
wich (1871)  38  Conn.  225.  9  Am.  Rep. 
395; 

— stock  of  goods  damaged  by  water 
negligently  thrown  by  firemen  while 
fighting  fire,  Davis  v.  Lebanon  (1900) 
108  Ky.  688,  67  S.  W.  471,  8  Am.  Neg. 
Rep.  41 ; 

— refusal  of  firemen  to  shut  off  wa- 
ter while  fighting  fire  so  as  to  stop 
flooding  of  plaintiff's  property  by  wa- 
ter escaping  through  a  break  in  a 
water  pipe,  Aschoff  v.  Evansville 
(1904)  24  Ind.  App.  25,  72  N.  E.  279; 

— negligence  in  allowing  sparks  to 
escape  from  fire  engine  while  fighting 
fire,  which  sparks  set  fire  to  and  re- 
sulted in  the  destruction  <j£  near-by 
property*  Hayes  v.  Oshkosh  (1873)  38 
Wis.  314,  14  Am.  Rep.  760; 

— improper  and  inefficient  apparatus 
and  employees,  or  defective  appliances 
and  negligent  firemen,  Brinlaneyer  v. 
Evansville  (1867)  29  Ind.  187;  Louis- 
ville V.  Bridwell  (1912)  150  Ky.  689, 
150  S.  W.  672;  HeUer  v.  Sedalia  (1873) 
53  Ho.  169, 14  Am.  Rep.  444  (property 
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destrc^sd  beenuse  firanen  did  not  suf- 
ficiently exert  thanaeWes) ;  Hawkins 
V.  ^ringfield  (1916)  194  Mo.  App.  151, 
186  S.  W.  676; 

— defective  fire  engine  exploded, 
Woolbridfire  t.  New  York  (1875)  49 
How.  Pr.  (N.  Y.)  67; 

— negligent  driving  of  automebiie 
used  in  fire  and  police  alarm  syston 
by  employee  in  course  of  duty,  Engel 
V.  Milwaukee  (1914)  168  Wis.  480.  149 
N.  W.  141 ; 

— fire  department  erecting  poles  and 
stringing  electric  wire,  but  failing  to 
keep  same  in  repair,  so  that  wire  fell, 
GaeUens  New  York  (1909)  132  App. 
Div.  394,  116  N.  Y.  Snpp.  7G9; 

— insuflScient  and  defective  hose, 
balky  flre  horse,  and  drunken  fireman, 
resulting  in  destruction  of  property  by 
fire.  Robinson  v.  Evansville  (1882)  87 
lad.  334,  44  Am.  Rep.  770; 

— negligence  in  allowing  valve  on 
fire  cistern  to  get  out  of  order,  and 
therelqr  delaying  the  obtaining  of  suf- 
ficient water  to  fight  fire,  Terrell  v. 
Uuisville  Water  Co.  (1907)  127  Ky. 
77,  106  S.  W.  100; 

— negligence  and  inefiiciency  of  fire- 
men in  connection  with  fire  plug, 
which  they  were  unable  to  open  with 
the  appliances  at  hand  so  as  to  fight 
fire  without  delay,  Wright  v.  Augusta 
(1886)  78  Ga.  241,  6  Am.  St  Rep.  256; 

— negligence  in  permitting  water 
mains  and  hydrants  to  become  and  re- 
main choked  and  clogged  with  mud, 
etc..  Miller  v.  Minneapolis  (1898)  76 
Minn.  181.  77  N.  W.  788,  5  Am.  Neg. 
Rep.  183;  Mendel  v.  Wheeling  (1886) 
28  W.  Va.  233.  67  Am.  Rep.  664;  and 
see  Foster  v.  Lookout  Water  Co. 
(1879)  8  Lea  (Tenn.)  42; 

— ^failure  to  furnish  sufficient  water 
for  fire  purposes,  Allen  &  C.  Mfg.  Co. 
V.  Shreveport  Waterworks  Co.  (1906) 
113  La.  1091,  68  UR^  660,  104  Am. 
St  Hep.  626»  87  So.  980,  2  Ann.  Gas. 
471;  Tainter  v.  Worcester  (1877)  128 
Ha«L  Sll,  25  Am.  Rep.  90;  Black  v. 
Columbia  (1883)  19  S.  C.  412,  45  Am. 
Rep.  786.  And  see  Grant  v.  Erie 
(1871)  69  Pa.  420,  8  Am.  Rep.  272; 

— ^negligent  escape  of  water  while 
thawing  ont  fire  hydrant;  ice  formed 
and  plaintiff,  a  pedestrian,  fell,  Welsh 


V.  Rutland  (1888)  66  Vt  228,  48  Am. 
Rep.  762; 

— negligent  flushing  of  borough  hy- 
drant to  determine  its  power  or  con- 
dition for  fire  purposes,  or  to  remove 
an  obstruction  which  might  interfere 
with  its  use  for  such  purposes,  Judson 
V.  Winsted  (1908)  80  Conn.  384,  16' 
L.RJk.(N.S.)  91,  68  Atl.  999;  Brink  v. 
Grand  Rapids  (1906)  144  Mich.  472, 
108  N.  W.  430;  Edgerly  v.  Concord 
(1879)  59  N.  H.  78; 

— negligent  driving  while  exercising 
fire  team  in  performance  of  duty,  Gil- 
lespie v.  Lincoln  (1892)  35  Neb.  34.  16 
LJLA.  349,  52  N.  W.  811;  Lilly  v. 
Scranton  (1896)  18  Pa.  Co.  Ct  433 ; 

— negligently  causing  fall  of  water 
tower  while  fire  department  officials 
were  testing  it  with  view  of  purchase, 
Thompson  v.  New  York  (1885)  20 
Jones  &  S.  (N,  Y.)  427; 
— horse  frightened  by  negligent  and 
wanton  ringing  of  bell  of  fire  ap- 
paratus by  firemen,  while  caring  for 
the  same,  Saunders  v.  Ft.  Madison 
(1900)  111  Iowa,  102,  82  N.  W.  428,  7 
Am.  Neg.  Rep.  532; 

— fire  horse  escaping  from  custody 
through  negligence  of  fireman,  and 
cutting  up  plaintiff's  lawn,  Cunning- 
bam  V.  Seattle  (1906)  40  Waflh.  69,  4 
L.R.A.(N.S.)  629,  82  Pac.  143,  19  Am. 
Neg.  Rep.  55,  on  rehearing  in  (1906) 
42  Wash.  134,  4  L.R.A.(N.S.)  633,  84 
Pac.  641,  7  Ann.  Cas.  805; 

— firemen  unnecessarily  leiiving  fire 
engine  in  street  and  negligently  allow- 
ing steam  to  escape  therefrom,  where- 
by a  horse  rightfully  being  driven  on 
such  street  is  frightened  and  runs 
away  to  plaintiff's,  the  driver's,  dam- 
age, Burrill  v.  Augusta  (1886)  78  Me. 
118,  57  Am,  Rep.  788,  3  Atl.  177; 

— reckless  moving  of  scales  used  in 
weighing  coal  for  fire  department, 
Manske  v.  Milwaukee  (1904)  123  Wis. 
172,  101  N.  W.  377,  17  Am.  Neg.  Rep. 
888. 

And  upon  the  theory  that  a  fire  de- 
partment is  a  governmental  branch  of 
a  municipality,  it  has  been  held  that 
it  is  not  liable  for  torts  in  connecti<m 
with'  its  fire  houses.  This  view  was 
taken  in  Brown  v.  District  of  Colum- 
bia (1907)  29  App.  D.  a  273,  26  L.R.A. 
(N.S.)  98,  wherein  it  was  held  that  a 
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child  permitted  by  her  father,  a  fire^ 
nian»  to  enter  a  fire  house,  could  not 
recover  from  the  mnnicipality  for  in- 
juries caused  by  her  falling  through 
an  unguarded  hole  in  the  floor,  pro- 
vided for  the  purpose  of  enabling  fire- 
men quickly  to  respond  to  alarms  of 
fire.  And  a*similar  conclusion,  based 
on  almost  identical  facts,  was  reached 
in  Nicastro  v.  Chicago  (1912)  175  lU. 
App.  634,  wherein  the  court  declared 
that  the  maintaining  of  a  fire  house 
by  a  municipality  was  a  purely  gov- 
ernmental function.  So  in  Kies  t. 
Erie  (1890)  185  Pa.  144.  20  Am.  St. 
Rep.  867,  19  Atl.  942,  it  was  held  that 
a  city  was  not  liable  for  the  negligent 
act  of  a  fireman  in  allowing  a  spring 
door  to  so  open  as  to  injure  a  passer- 
by, but  on  a  subsequent  appeal  (1895) 
169  Fa.  688, 32  Atl.  621,  a  recovery  was 
upheld,  and  an  instruction  to  the  ef- 
fect that  if  the  operation  of  the  doors 
with  reasonable  care  would  have  pro- 
vided against  danger  and  accidents  to 
passers-by.  the  city  was  not  liable,  but 
that  if  the  necessary  and  natural  and 
probable  operation  thereof  was  dan- 
gerou8»  even  though  accompanied  by 
the  use'  of  ordinary  care  on  the  part 
of  its  employees,  the  city  was  liable 
for  the  result.  And  in  Dodge  v. 
Granger  (1892)  17  R.  I.  664.  15  L.R.A. 
781,  33  Am.  St  Rep.  901,  24  Atl.  100, 
in  holding  Uiat  a  city  was  not  liable 
for  the  negligence  of  members  of  its 
fire  department  in  leaving  a  ladder 
truck  standing  while  cleaning  the  fire 
house,  so  that  a  ladder  projected 
across  the  sidewalk  in  front  of  the 
fire  house,  in  consequence  of  which  a 
passer-by  was  injured,  the  court  said: 
"The  defendant  demurs  to  the  decla- 
ration on  the  ground  that  the  mem- 
bers of  the  fire  department  are  public 
officers,  for  whose  negligent  acts  the 
city  is  not  liable.  The  plaintiff,  while 
admitting  the  general  doctrine  con- 
tended for  by  the  defendant  in  support 
of  its  d«nurrer,  yet  claims  that  the 
case  stated  in  the  declaration  is  not 
governed  by  the  rule  announced,  for 
the  reason  that  the  act  complained  of 
was  not  one  which  was  done  at  a'  fire, 
or  on  the  way  to  or  returning  from  a 
fire,  but  was  the  negligent  placing  of 
a  truck  at  said  station,  and  leaving  it 


there  so  that  the  projecting  ladders 
formed  an  obstruction  to  the  rtreet 
and  eidewftlk,  for  wMch  the  cify  is 
liable  the  same  as  if  said  obstruction 
had  been  placed  there  by  a  mere  stran- 
ger. We  do  not  think  that  the  plain- 
tiff's position  is  tenable.  It  is  the 
duty  of  the  fire  department  to  take 
care  of  its  apparatus,  and  keep  it  in 
proper  condition  for  use,  as  wdl  as 
to  use  it  for  i^e  eictinffuiahment  of 
fires;  and  the  members  of  said  depart- 
ment are  acting  in  the  line  of  their 
duty  while  so  taking' care  of  said  ap- 
pliances, as  fully  as  when  actually  en- 
gaged in  extinguishing  fires.  The  ef- 
ficiency and  usefulness  of  such  a  de- 
partment must  necessarily  depend 
very  largely  upon  the  diligence  exer- 
cised in  the  management  and  care  of 
its  appliances  when  not  in  actual  serv- 
ice, so  that  the  same  may  at  all  times 
be  in  proper  condition  for  instant  use. 
The  cleaning  of  the  station  house  re- 
ferred to  in  the  declaration  was  evi- 
dently necessary  and  proper,  both  on 
account  of  the  health  and  cianfort  of 
the  firemen  stationed  there,  and  also 
for  the  better  protection  and  preserva- 
tion of  said  appliances.  It  is  evident- 
ly necessary  that  the  horses  belonging 
to  the  department  should  be  taken  care 
of  and  exercised,  that  hose  and  hy- 
drants should  frequently  be  tested, 
and  that  the  entire  apparatus  should 
be  kept  in  the  best  of  repair.  And  we 
fail  to  see  that  the  city  is  any  more 
responsible  for  the  negligence  of  the 
members  of  said  department  when  in 
the  performance  of  these  duties  than 
when  in  the  performance  of  the  more 
important  duty  of  extinguishing  fires." 
And  in  O'Daly  v.  Louisville  (1914)  156 
Ky.  815,  49  L.R.A.(N.S.)  1119,  162  S. 
W.  79,  it  was  held  that  the  fiushing 
of  the  street  by  a  fireman  in  front  of 
the  fire  house  was  a  governmental 
function,  so  that  the  city  was  not  lia- 
ble for  injuries  to  a  pedestrian  caused 
by  the  bursting  of  a  hose  being  used 
in  the  flushing.  To  the  contatry.  how- 
ever, see  Bowden  v.  Kansas  City 
(1904)  69  Kan.  587.  66  L.R.A.  181,  105 
Am.  St.  Rep.  187,  77  Pac.  673.  1  Ann. 
Gas.  955,  as  set  out  infra.  III.  a. 

And  it  has  been  held  Uiat  a  munici- 
pality may  rope  off  a  street  in  order 
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to  allow  a  parade  of  its  fire  depart- 
ment, and  that  it  is  not  liable  for  per- 
sonal injuries  caused  by  a  traveler 
alonr  the  street  colliding  with  the 
rope.  Simon  t.  Atlanta  (1881)  67  6a. 
618. 44  Am.  Rep.  789.  So  it  has  been 
MA  that  a  mnnieipal  corporation  is 
not  liable  for  injuries  to  a  pedestrian, 
caused  by  the  negligent  drivinsr  of  fire 
apparatus  in  a  parade  in  which  the 
ciHnmon  council  had  authorized  its  fire 
dqnrtment  to  participate.  Blankeu- 
ship  V.  Sherman  (1903)  33  Tex.  Civ. 
App.  607,  76  &  W.  806.  And  it  has 
bean  held  that  a  municipality  is  not 
liiUe  for  the  negligent  running  down 
of  a  pedestrian  by  its  fire  apparatus  on 
its  way  to  a  midnight  parade,  whether 
the  use  be  regarded  as  not  of  a  public 
natare,  or  it  be  assumed  that  the  ap- 
paratus had  been  called  out  for  the 
purpose  stated,  pursuant  to  authority. 
Smith  V.  Rochester  (1&79)  76  N.  T. 
606.  Nor  can  a  municipality  be  held 
liable  for  the  destruction  of  property 
by  fire  simply  because  the  firemen  and 
their  apparatus  were,  by  permission  of 
tte  common  council,  attending  a  fair, 
and  this  notwithstanding  a  tax  was 
levied  to  support  the  department. 
Yale  V.  New  Orleans  (1873)  25  La, 
Ann.  394.  And  a  similar  conclusion 
was  reached  in  Irvine  v.  Chattanooga 
(1898)  101  Tenn.  291,  47  S.  W.  419, 
where  at  the  time  of  the  fire  the  fire- 
men were  on  parade  duty  to  attend  the 
foneral  of  a  city  ofllciaL 

And  it  has  been  held  that  an  in- 
eoiporated  fire  patrol  which  is  a  char- 
itable organization,  auxiliary  to  the 
city  government  and  its  fire  depart- 
ment, is  a  public  agency,  and  not  lia- 
ble for  the  death  of  a  pedestrian  on  a 
pablte  street,  caused  by  the  negligence 
of  a  member  in  throwing  from  the 
window  of  a  building  tarpaulins  which 
had  been  left  ttiere  after  a  fire.  Boyd 
T.  Insurance  Patrol  (1886)  113  ^a. 
289,  6  AtL  636. 

And  the  rule  exempting  a  munici- 
pality from  liability  in  cases  of  the 
character  under  consideration  has 
been  held  to  apply  to  an  employee  of 
the  fire  departmmt  to  the  same  extent 
that  it  applies  to  a  stranger.  Long  v. 
Binningham  (1909)  161  Ala.  427,  49 
So.  881,  18  Ann.  Cas.  607  (negligence 


of  municipality  in  not  providing  a  safe 
extension  ladder  and  a  safe  place  to 
work) ;  Pettingell  v.  Chelsea  (1894) 
161  Mass.  368,  24  L.R.A.  426,  37  N.  E. 
880  ("negligently  constructed,  cared 
for,  maintained,  and*  placed  pole," 
used  to  carry  wires  of  fire  alarm  sys- 
tem, broke,  injuring  a  fire-signal-sys- 
tem lineman) ;  Wild  v.  Faterson 
(1885)  47  N.  J.  L.  406.  1  Atl.  490  (fail- 
ure to  keep  apparatus  in  safe  condi- 
tion ;  defective  brake  on  fire  engine) ; 
Peaty  v.  New  York  (1900)  33  Misc. 
231,  67  N.  Y.  Supp.  276  (decayed  pole 
fell,  killing  fire-signal  lineman  who 
was  a  member  of  the  fire  department) ; 
Peterson  v.  Wilmington  (1902)  130  N. 
C.  76,  56  L.R.A.  959,  40  S.  E.  853,  11 
Am.  Neg.  Rep.  332  (hose  reel  on  which 
injured  fireman  was  required  to  ride 
collapsed  because  allowed  to  get  and 
remain  out  of  repair) ;  Shanewerk  v. 
Ft  Worth  (1896)  11  Tex.  Civ.  App. 
271,  32  S.  W.  918  (city  employed  in- 
competent driver  for  fire  engine,  to 
engineer's  injury) ;  Lawson  v.  Seattle 
(1893)  6  Wash.  184,  33  Pac.  347  (de- 
fective appliance  furnished  for  use  of 
firemen) ;  Lynch  v.  North  Yakima 
(1905)  37  Wash.  657,  12  L.R.A.(N.S.) 
261,  80  Pac.  79  (vicious  horses  fur- 
nished driver  of  fire  engine).  In 
Peterson  v.  Wilmington  (N.  C.)  supra, 
the  court  said  that  the  fact  that  the 
injured  person  was  an  employee  did 
not  alter  the  principle,  and  continued 
as  follows:  **If  the  powers  and  duties 
be  legislative  and  governm»itaI,  the 
city  governments  are  neither  liable  for 
their  own  negligence  nor  for  the  neg- 
ligence of  their  agents  or  oflScers  to 
anyone,  stranger  or  employee." 

And  the  general  rule  of  nonliability 
of  a  municipality  for  the  negligrace 
of  its  firanen  has  been  held  to  apply 
to  the  acts  of  a  voluntary  association 
of  firemen  while  engaged  in  extin- 
guishing a  fire.  Torbush  v.  Norwich 
(1871)  38  Conn.  225,  9  Am.  Rep.  395. 
And  see  Yule  v.  New  Orleans  (1873) 
25  La.  Ann.  394. 

For  cases  applying  the  qualification 
to  the  general  rule  which  requires 
that,  to  excuse  tiie  municipality  from 
liability,  the  act  complained  of  must 
have  been  incident  to  the  fire  service, 
see  Jndaon  v.  Winsted  (1908)  80  Com. 
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384.  16  L.R.A.(N.S.)  91,  68  Atl.  999; 
Lafayette  v.  Allen  (1881)  81  Ind.  166; 
Martin  v.  Fire  Comrs.  (1913)  132  La. 
188,  44  L.R.A.(N£.)  68,  61  So.  197; 
Neuert  t.  Boston  (1876)  120  Mass. 
338,  and  Opocensky  v.  South  Omaha 
(1917)  101  Neb.  336,  L.RJV.1917E, 
1170,  163  N.  W.  326,  as  set  out  IL  a, 
supra. 

XII.  MinoHty  rule. 
a.  In  general. 

It  can  with  truth  no  lon^r  be  said, 
as  has  often  been  done  in  Ikying  down 
the  general  rule  stated  supra,  II.  a, 
that  the  authorities  are  unanimous,  or 
that  there  is  no  reported  decision  to 
-  tiie  contrary,  for  the  majority  of  the 
court  in  the  reported  case  (Fowler  v. 
Cleveland,  ante,  131)  squarely  re- 
jects that  rule,  at  least  so  far  as  con- 
cerns the  acts  of  the  members  of  a 
municipal  fire  department  in  perform- 
ing their  duties.  This  conclusion  was 
based  upon  the  premise  that,  though 
the  decision  to  have  a  fire  department 
and  the  determination  of  the  kind  and 
extent  of  the  services  to  be  rendered 
were  exercises  of  true  public,  legis- 
lative, or  governmental  functions,  the 
actual  performance  of  the  duties  per- 
taining thereto  are  corporate,  minis- 
terial, or  proprietary,  so  that  the  rule 
respondeat  superior  applies  in  case 
of  an  act  such  as  the  one  complained 
of,  namely,  negligent  driving  of  fire 
apparatus  in  returning  from  a  fire  to 
the  fire  house.  The  decision  of  the 
majority  in  the  Fowler  Case  express- 
ly overrules  the  case  of  Frederick  v. 
Columbus  (1898)  68  Ohio  St.  538,  51 
N.  E.  35,  4  Am.  Neg.  Rep.  574,  which 
affirmed  (1895)  3  Ohio  N.  P.  36,  4  Ohio 
S.  &  C.  P.  Dec.  31,  wherein  a  munici- 
pal corporation  was  held  not  to  be 
liable  for  the  death  of  a  person  caused 
by  the  fall  of  a  "fire  tower"  during  a 
practice  drill  by  the  fire  department; 
is  in  square  confiict  with  Thomas  v. 
Findlay  (1892)  6  Ohio  C.  C.  241,  3 
Ohio  C.  D.  435,  wherein  a  municipality 
was  held  liable  for  injuries  resulting 
from  negligent  driving  In  practising 
with  fire  apparatas  in  street;  and  is 
in  conflict  witii  much  that  is  said  in 
the  earlier  case  of  Wheeler  v.  Cincin- 
nati (1869)  19  Ohio  St.  19,  2  Am,  Rep. 


368.   However,  the  actual  decision  in 

the  Wheeler  Case  is  possibly  not 
reached,  since  that  case  seems  to  have 
turned  upon  a  charge  of  neglect  in 
not  making  propet*  provision  for  the 
extinguishment  of  fires,  whereby 
plaintifiTs  property  was  destroyed,  and 
in  fact  the  ruling  opinion  in  the 
Fowler  Case,  as  above  stated,  admits 
that  no  complaint  can  be  made  con- 
cerning the  exercise  by  a  city  of  the 
governmental  function  of  deciding 
whether  it  should  have  a  fire  depart- 
ment, and,  if  so,  what  sort,  and  "the 
extent  of  the  service  that  the  city 
would  rendei;"  It  is  also  worthy  of 
comment  that  Wanamaker,  J.,  In  con- 
curring in  the  conclusion  reached  in 
the  prevailing  opinion  in  the  Fowler 
Case,  expressly  objected  to  the  reason- 
ing therein,  and  maintained  that  the 
act  complained  of  (negligrat  driving 
of  fire  apparatus  in  returning  from 
fire)  was  not  a  mere  "ministerial  act," 
but  rather  was  a  governmental  func- 
tion, and  that  Jones,  J.,  in  contending 
that  both  4;he  conclusion  and  reason- 
ing were  wrong,  points  out  that  "the 
decision  in  this  case  not  only  over- 
rules the  established  legal  principles 
heretofore  announced  by  this  court, 
but  is  at  variance  with  the  principles 
settled  by  practically  every  court  in 
this  country.'* 

But  seemingly  in  full  accord  with 
the  ruling  opinion  in  the  reported  case 
(Fowler  v.  Cleveland,  ante,  131)  is 
the  decision  in  the  earlier  Ohio  case 
of  Newark  v.  Frye,  decided  by  the 
supreme  court  on  March  22,  1881,  but 
unreported.  That  case,  as  set  out  in 
Robinson  v.  Greenville  (1885)  42 
Ohio  St.  625,  and  Frederick  v. 
Columbus  (1898)  58  Ohio  St.  538.  61 
N.  E.  36,  4  Am.  Neg.  Rep.  574,  held  the 
defendant  municipality  liable  for  per- 
sonal injuries  resulting  from  the  ex- 
plosion of  materials  used  in  making  a 
fire  in  connection  with  the  testing  of 
an  apparatus  for  the  extinguishment 
of  fires.  The  Frederick  Case  over- 
ruled Newark  v.  Frye,  but  It  is  in  ef- 
fect restored  to  good  standing  by 
Fowler  v.  Cleveland. 

And  in  Ontario  it  has  been  held  that 
a  municipality  is  liable  for  the  acts 
or  negligmce  of  a  member  of  a  fire 
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department  voluntarily  organized  hy 
it.  Hesketh  v.  Toronto  (1898)  26  Osd. 
App.  Rep.  449.  This  decision,  which 
held  the  defendant  liable  for  injuries 
caused  by  the  running  away  of  a  fire 
team  while  engaged  in  fighting  a  fire, 
was  upon  the  ground  tJiat  since  the 
municipality  was  not  required  to  es- 
tablish and  manage  a  fire  department, 
but  did  so  voluntarily,  the  firemen  «m- 
ployed  by  it  were  mere  servants,  and 
not  public  servants,  it  being  admitted 
that,  if  the  city  had  been  under  a  duty 
to  form  such  a  department,  its  mem- 
bers would  have  been  oflteials,  as  dis- 
tinguished fnnn  servants,  and  that  the 
department  would  have  been  govern- 
mental in  character  so  as  to  relieve 
the  city  from  liability.  In  this  connec- 
tion. Burton,  Ch.  J.  O..  said:  "In  my 
opinion*  if  there  was  a  duty  or  obliga- 
tion cast  upon  the  council  to  form 
such  a  department,  even  though  the 
members  might  be  appointed  by  the 
city  council  and  paid  by  them,  and 
liable  also  to  dismissal  by  them,  they 
could  not  be  regarded  as  servants,  or 
agents,  for  whose  negligence  or  want 
of  skill  in  the  performance  of  their 
duties  the  corporation  could  be  made 
liable,  but  in  such  case  ^ey  would  be 
actios  u  officers  of  the  ci^,  charged 
with  the  performance  of  a  certain  pub- 
lic duty,  and  no  action  would  lie 
against  the  city  for  their  negligence 
whilst  acting  in  the  performance  of 
these  duties.  In  ilte  present  case 
there  is  no  legislation  creating  sep- 
arate officials  with  specified  duties  as 
a  fire  department.  The  city  may,  in 
its  discretion,  pass  by-laws  for  ap- 
pointing fire  wardens,  fire  engineers, 
and  firemen,  and  for  promoting,  es- 
tablishing, and  regnlating  fire  com- 
panies. What  it  has  done  is  to  assume 
the  control  of  a  fire  department,  ap- 
pointing the  members,  paying  them, 
and  controlling  them  by  certain  reg- 
ulations, with  the  right  to  dismiss 
them,  and  furnishing  them  with  the 
engines  and  other  appliances  neces- 
sary for  the  extinguishing  of  fires," 
And  Oslen,  J.  A.,  in  reaching  a  sim- 
ilar conclusion,  argued  as  follows: 
'^e  council  are  not  bound  to  main- 
tain a  fire  department,  or  to  assume 
tM  daty  of  managing  one  as  part  of 


the  woric  of  the  corporation.  Neither 
are  they  bound  to  construct  and  estab- 
lish sewers,  or  water  or  gas  works. 
But  if  they  do,  it  is  clear  that  the  law 
imposes  upon  them  the  obligation  to 
use  reasonable  care  that  no  unneces- 
sary damage  be  done.  I  do  not  see 
how  they  are  in  a  difFerent  position 
in  regard  to  their  fire  department. 
They  have  chosen  to  create  it  by  by- 
law, and  to  provide  for  the  carrying 
it  on  by  themselves  through  the 
medium  of  a  committee  of  their 
council  and  of  f^ers  and  servants 
appointed  by  themselves  or  the  com- 
mittee. The  apparatus  which  is  used 
and  the  servants  who  manage  it  are 
theirs,  and  the  negligence  of  the  latter 
in  the  course  of  their  employment  is, 
therefore,  the  negligence  of  the  de- 
fendants. The  fact  that  the  work  is 
undertaken  by  than  for  public  con- 
venience, and  not  for  profit,  makes,  as 
I  have  said,  no  difference.  If  they 
volunteer  to  undertake  it  they,  are 
bound  to  see  that  they  do  not,  by  the 
negligent  acts  of  their  servants,  in- 
flict injury  .upon  those  whose  situa- 
tion calls  for  the  exercise  of  reason- 
able care." 

And  it  has  been  held  that  the  care 
and  management  of  a  fire  station  is  a 
purely  ministerial  duty  so  as  to  ren- 
der a  municipality  liable  for  negligent 
performance  of  its  duty  to  provide  a 
safe  place  for  its  employees  to  woA. 
Thus  in  Bowden  v.  Kansas  City  (1904) 
69  KaiL  687,  66  URJi.  181,  106  Am. 
St.  Rep.  187,  77  Pac.  573,  1  Ann.  Cas. 
966,  16  Am.  Neg.  Rep.  339,  the  de- 
fendant municipality  was  held  liable 
to  a  firman  for  injuries  occasioned 
by  a  horse  stepping  into  a  hole  in  the 
floor  of  a  fire  house,  in  answering  an 
alarm  of  fire,  which  caused  it  to  fall 
against  the  plaintiff.  In  this  case  the 
court  admitted  that  a  municipality,  in 
determining  the  necessity  for  a  fire 
department,  the  number  and  location 
of  fire  stations,  the  kind,  quality,  and 
number  of  fire  extinsfuishers,  and  all 
matters  involving  the  efficiency  of 
such  departniMit,  acted  in  a  legislative 
or  governmental  capacity,  but  main- 
tained that  the  execution  of  the  work 
and  the  management  of  its  property 
were  purely  ministerial.  And  see  Kies 
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V.  Erie  (1895)  169  Pa.  698,  82  Atl.  621, 
as  set  out  supra,  II.  b. 

And  in  Wagiier  t.  Portland  (1902) 
40  Or.  389,  60  Pac.  786,  67  Pac.  300,  it 
was  held  that  a  city,  while  engaged 
in  the  duty  of  repairing  its  Are  alarm 
system  by  means  of  private  and  cor- 
porate agencies,  was  performing  min- 
isterial acts  in  its  corporate  capacity, 
so  that  it  was  not  excused  from  liabil- 
ity for  injuries  to  one  performing 
such  work  on  the  theory  that  such 
injuries  were  received  while  perform- 
ing a  governmental  function.  How- 
ever, the  court  recognized  the  general 
rule,  but  distinguished  tiie  case  under 
consideration  from  those  which  had 
applied  the  same.  Justice  Wolverton, 
in  delivering  the  opinion  of  the  court, 
among  other  things,  said :  "Municipal 
corporations  exist  in  a  dual  capacity, 
and  their  functions  are  twofold.  In 
one,  they  exercise  the  right  springing 
from  sovereignly,  and  while  in  the 
perfprmance  of  the  duties  pertaining 
thereto  their  acts  are  political  and 
governmental.  Their  officers  and 
agents,  though  elected,  or  appointed, 
and  paid  by  them,  are  nevertheless 
public  functionaries,  performing  a 
public  service  in  which  the  corpora- 
tions, as  such,  have  no  particular  in- 
terest, and  from  which  thcqr  derive  no 
special  benefit  or  advantage  in  their 
private  or  corporate  capacity.  Such 
officials  are  not,  strictly  speaking,  the 
servants  and  agents,  of  the  municipal- 
ities through  which  they  deriye  their 
authority,  but  are  officers,  agents,  and 
servants  of  the  state  (that  is,  the 
political  divisions  thereof,  or  the  pub- 
lie  at  large),  and  for  their  acts  of 
omission  and  commission  the  munic- 
ipalities thranselves  are  not  liable. 
In  the  other,  they  eocu'cise  a  private, 
propri^ry,  or  corporate  right,  arising 
^m  their  existence  as  legal  persons, 
and  where  the  duly  is  one  that  rests 
upon  the  municipalities  in  respect  of 
their  special  or  local  interests,  and  not 
as  public  agencies,  and  is  absolute  and 
perfect,  not  discretionary  or  judicial 
in  its  nature,  their  <^cers  and  agents, 
in  the  performance  of  the  function  or 
duty,  act  in  behalf  of,  or  as  the  alter 
ego  of,  the  municipalities  in  their  cor- 
porate capacity,  and  not  for  the  state 


or  public  at  large,  and  for  their  acta 
the  municipalities  are  held  to  account- 
ability. This  has  become  the  settled 
doctrine  in  the  jurisprudence  of  this 
country,  about  which  there  is  no  dis- 
sent. .  .  .  Undeniably,  municipal- 
ities, when  acting  through  their  fire 
departments  in  the  preservation  of 
property  from  the  devastation  of  fire, 
are  in  the  exercise  of  a  purely  govern- 
mental function,,  and  their  officers  and 
agents  represent  the  public,  as  an  arm 
of  the  state,  for  whose  atAs  the  cor^ 
porations  are  not  liable.  ...  .  But 
the  case  at  bar  is  distinguishable  from 
any  of  these  cases  [reference  is  to 
cases  applying  the  general  rule],  or 
any  that  we  have  been  able  to  find 
applying  the  doctrine  referred  to 
therein.  Here  the  city  was  acting  in 
the  discharge  of  a  legal  duty  to  re- 
pair the  fire  alarm  system,  and  the 
case  is  one  of  common  employment  for 
the  performance  of  a  special  service 
for  and  in  behalf  of  the  city.  The 
duty  was  being  performed  through 
the  instrumentality  of  private  or  cor- 
porate agencies,  and  not  through  the 
fire  department  or  its  <^cers,  or 
through  officers  of  the  city  whose  duty 
it  was  to  perfonn  such  work;,  and  it 
might  be  added  that  the  work  of  re- 
pairing was  an  act  ministerial  in  its 
nature." 

And  for  cases  in  which  the  city  was 
held  liable  on  the  ground  that  the 
acts  complained  of  were  not  incident 
to  the  fire  service,  see  Judson  v.  Win- 
sted  (1908)  80  Conn.  384,  16  LJI.A. 
(N.S.)  91,  68  Atl.  999;  Lafayette  v. 
Allen  (1881)  81  Ind.  166;  Martin  v. 
Fire  Comrs.  (1913)  132  La.  188,  44 
L.R.A.(N.S.)  68,  61  So.  197;  Neuert  v. 
Boston  (1876)  120  Mass.  338;  Brink 
V.  Grand  Rapids  (1906)  144  Mich.  472, 
108  N.  W.  430;  and  Opocensky  v. 
South  Omaha  (1917)  101  Neb.  336, 
L.R.A.1917E,  1170,  163  N.  W.  326,  all 
Of  which  are  set  out  supra,  II.  a. 

b.  Under  statute. 

There  seems  to  be  no  question  but 
that  a  municipal  corporation  may  by 
statute  be  made  liable  for  the  wrong- 
fnl  acts  of  its  fire  department,  evest 
thongh  such  d^artment  be  regarded 
as  a  governmental  branch  of  the 
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municipality.  Illustration  of  a  statute 
of  this  character  ia  afforded  by  Creps 
V.  Golnmbia  (1916)  104  S.  C.  371,  89 
S.  E.  316,  wherein  it  was  held  that  a 
pedestrian,  who  was  injured  by  being 
struck  by  a  negligently  driven  team  of 
fire  horses,  could  recover  against  the 
city  by  virtue  of  Civ.  Code  1912,  §  3063, 
which  provided  that  any  person  in- 
jured by  the  mismanagement  of  any- 
thing under  the  cimtrol  of  l&e  corpora- 
tion within  tiie  d-fy  limits  could  hold 
the  maaieipali^  liable  therefor. 

/F.  Under  maritime  law. 
In  Workman  v.  New  York  (1900) 
179  U.  a:  662, 45  L.  ed.  814,  21  Sup.  Ct. 
Rep.  212,  reversing  (1896)  14  C.  C.  A. 
530,  86  U.  S.  App.  201,  67  Fed.  £47, 
which  reversed  (1894)  63  Fed.  298,  it 
was  held  that  under  the  maritime  law 


a  municipality  was  liable  for  injuries 
caused  by  the  negligttkt  iteration  of 
■one  of  its  fire  boats,  the  court  rnain^ 
taining  that  the  public  nature  of  the 
service  upon  which  a  vessel  is  en- 
gaged at  the  time  of  the  commission 
of  a  maritime  tort  affords  no  immunity 
-from  liability  in  a  eonrt  of  admiralty. 
It  cannot  be  said,  however,  that  this, 
case  is  authority,  either  for  or  against 
the  proposition  that  a  fire  department 
is  a  governmental  branch  of  ■  the 
municipality  supporting  it,  since  that 
element  did  not  affect  the  decision  of 
the  case. 

To  Uie  same  effect  as  the  Workman 
Case  are  Thompson  Nav.  Co.  v.  Chi-: 
cago  (1897)  79  Fed.  984,  and  Hender- 
son V.  Cleveland  (1899)  93  Fed.  844. 

G.  J.  C. 


STATE  OF  WASHINGTON  EX  REL.  SPOKANE  A  EASTERN  TRUST 

COMPANY  et  al. 

V.' 

SUPERIOR  COURT  of  the  State  of  Waahinarton  for  Spokane  County  et  al. 

1FeA<N0ton  Suprema  Court  (Dept.  W.  1}  ^Jtmiuarit  97,  1990, 
(—  Wash.  — ^  187  Pac.  858.) 

WUneas  —  excuse  for  refusing  to  comply  with  subpoena  daces  tecnm. 

1.  A  bank  cannot  refuse  to  produce  its  books  in  court  in  response  to  a 
subpcena  duces  tecum  because  it  would  be  inconvenient  for  it  to  do  so 
and  compliance  would  entail  great  expense  upon  it. 

{See  note  on  this  ^lestum  begirming  on  page  163.] 


Appeal  —  supnsedeas  —  when  grant- 
ed. 

2.  While  the  granting  of  a  superse- 
deas upon  appeal  from  a  denial  of  a 
writ  of  prohibition  is  ordinarily  with- 
in the  discretion  of  the  court,  it  will 
ordinarily  be  granted  where,  if  not 
granted,  the  appeal  would  be  futile, 
depriving  the  appellant  of  the  fruits 
of  the  appeal. 
—  when  denied. 

8.  A  supersedeas,  upon  appeal  from 
an  order  denying  a  writ  of  prohibi- 
tion, may  be  denied  if  there  is  no  sub- 
stantial basis  for  the  appeal,  although 
the  denial  of  the  supersedeas  will 
make  tbe  appeal  futile. 
Witness  —  right  to  refuse  te  answer 

ariUKWia. 

4.  A  witness  cannot  refuse  to  an* 


swer  a  subpoena  on  the  ground  that  he 
does  not  believe  that  his  testimony 
will  be  of  any  benefit  to  the  one  sub- 
pcenaing  him,  in  face  of  the  fact  that 
the  testimony  is  material  and  neces- 
sary. 

—  refusal  to  comply  with  subpoena 
duces  tecum. 

5.  The  production  of  records  under 
a  subpoena  duces  tecum  cannot  be  re- 
fused, if  they  are  material  and  not 
shown  to  be  of  a  confidential  or  privi- 
leged character. 

—  showing  of  necessity. 

6.  The  necessity  for  the  production 
of  documents  to  warrant  the  issue  of 
a  subpoena  duces  tecum  is  sufficiently 
shown  by  an  allegation  that  they  are 
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necessary  to  enable  the  referee  to 
make  his  findings  of  fact  and  report 
pursuant  to  the  order  of  reference, 
and  that  there  is  no  other  source  avail- 
able from  which  to  obtain  the  neces- 
sary information.  . 

Evidence  —  bank  account. 

7.  Books  of  a  bank  containing  the 
deposit  account  of  one  from  whom  an 
accounting  is  demanded  in  court  are 
proper  evidence  upon  the  accounting, 
although  they  are  not  his  account 
books  or  books  of  original  entry. 

[See  10  R.  C.  L.  11S5.] 


Witness  —  araountB  of  strangers  — 

eflfect. 

8.  That  bank  books  contain  accounts 
of  others  than  the  one  whose  account 
is  needed  in  court  is  no  excuse  for  re- 
fusal to  produce  them  in  response  to 
a  subpoena  duces  tecum. 

—  incmvenience  of  producing  rec- 
ords. 

9.  A  bank  will  not  be  excused  from 
producing  its  records  in  court  in  re- 
sponse to  a  subpoena  duces  tecum,  be- 
cause they  weigh  half  a  ton  and  some 
of  them  are  constantly  used  in  the 
bank's  business. 


Petition  for  a  writ  of  mandate  directing  defendants  to  fix  the  amount 
of  a  supersedeas  bond  to  be  given  on  appeal  to  the  Supreme  Court  from 
the  dismissal  of  a  certain  action  in  the  Superior  Court   Writ  denied. 

The  facts  are  stated  in  the  opinion  of  the  court. 


Messrs.  Cyrus  Happy,  O.  C.  Moore, 
and  Graves,  Kizer,  &  Graves,  for  re- 
lators : 

Relators  should  be  allowed  to  super- 
sede, in  order  that  their  appeal  shall 
not  be  rendered  futile. 

State  ex  rel.  Nooksack  River  Boom 
Co.  V.  Superior  Ct.  2  Wash.  9,  25  Pac. 
1007;  State  ex  rel.  Prosecuting  Atty. 
V.  Union  Sav.  Bank,  86  Wash.  48,  149 
Pac.  327;  State  ex  rel.  Barnard  v. 
Board  of  Education,  19  Wash.  8,  40 
L.R.A.  317,  67  Am.  St.  Rep.  706,  52 
Pac.  317;  State  ex  rel.  Davis  &  Co.  v. 
Superior  Ct.  95  Wash.  258,  163  Pac. 
765;  Bier  v.  Clements,  96  Wash.  505, 
164  Pac.  82;  Packenham  v.  Reed,  37 
Wash.  260,  79  Pac.  786;  State  ex  rel. 
German-American  Safe  Deposit  & 
Sav.  Bank  v.  Superior  Ct.  12  Wash. 
677,  42  Pac.  123;  State  ex  rel.  Byers 
V.  Superior  Ct.  28  Wash.  403.  68  Pac. 
865;  Lund  v.  Idaho  &  W.  N.  R.  Co.  48 
Wash.  453,  93  Pac.  1071. 

In  order  to  justify  the  issuance  of  a 
subpoena  duces  tecum,  requiring  the 
production  of  books  and  papers  by  a 
witness  who  is  not  a  party  to  the  ac- 
tion in  which  they  are  sought  to  be 
used,  the  court,  magistrate,  or  examin- 
er must  require  a  showing  in  advance 
as  to  the  competency,  relevancy,  and 
materiality  of  the  books  and  papers, 
the  production  of  which  is  sought. 

St&te  ex  rel.  Ozark  Cooperage  & 
Lumber  Co.  v.  Wurdeman,  176  Mo. 
App.  540,  158  S.  W.  436;  Vacuum 
Cleaner  Co.  v.  Piatt,  116  C.  C.  A.  220, 
196  Fed.  398;  United  States  v.  Termi- 
nal R.  Asso.  154  Fed.  268;  United 
States  V.  Hunter,  15  Fed.  712;  Per- 
rine  v.  Hotchkiss,  58  Barb.  77;  Bent- 


ley  V.  People,  104  111.  App.  35S,  207 
111.  App.  245  ;  40  Cyc.  2167-2169;  Ex 
parte  Brown,  72  Mo.  83,  37  Am.  Rep. 
426;  Lawson  v.  Black  Diamond  Coal 
Min.  Co.  44  Wash.  26,  86  Pac.  1120; 
State  ex  rel.  Seattle  General  Contract 
Co.  v.  Superior  Ct.  56  Wash.  649,  28 
L.R.A.CN.S.)  516,  106  Pac.  150. 

A  refusal  on  the  part  of  a  witness 
to  answer  an  incompetent  or  other- 
wise improper  question,  likewise  the 
refusal  of  a  witness  to  produce  docu- 
ments which  did  not  contain  compe- 
tent or  relevant  evidence,  does  not  con- 
stitute a  contempt  of  court. 

Hupp  V.  Superior  Ct.  22  Cal.  App. 
162.  133  Pac.  987;  Ex  parte  Zeehan- 
delaar,  71  Cal.  238,  12  Pac.  259;  Re 
Davis,  38  Kan.  408,  16  Pac.  790;  Shor- 
witz  V.  Caminez,  152  App.  Div.  768,  137 
N.  Y.  Supp.  545;  State  ex  rel.  Ozark 
Cooperage  &  Lumber  Co.  v.  Wurde- 
man, 176  Mo.  App.  540,  158  S.  W.  486; 
Miller  v.  Mutual  Reserve  Fund  Life 
Asso.  139  Fed.  864;  Dancel  v.  Good- 
year Shoe  Machinery  Co.  128  Fed.  760. 

Since  John  I.  Daniel  had  nothing 
whatever  to  do  with  the  keeping  of  the 
books  of  the  bank,  the  entries  therein 
could  in  no  sense  bind  or  affect  his 
rights  in  said  accounting. 

Union  Electric  Co.  v.  Seattle  Thea- 
tre Co.  18  Wash.  213,  51  Pac.  367;  Tou- 
tle  Logging  Co.  v.  Hammond  Lumber 
Co.  78  Wash.  568,  139  Pac.  625;  Mc- 
Keen  v.  Providence  County  Sav.  Bank, 
24  R.  I.  542,  54  Atl.  49;  Perrine  v. 
Hotchkiss,  58  Barb.  77;  Brickley  v. 
Walker,  68  Wis.  563,  32  N.  W.  773: 
Davison  v.  West  Oxford  Land  Co.  126 
N.  C.  704,  36  S.  E.  162;  Winter  v.  New- 
ell, 49  Pa.  507;  17  Cyc.  395;  State 
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( —  Wash.  — , 

Bank  v.  Brown,  166  N.  Y.  216,  53 
LRJL  618,  69  N.  E.  1. 

Messrs.  George  W.  Belt  and  Fred  H. 
ViHiaM  for  defendants. 

Blackfntosli,  J.,  delivered  the  opin- 
ion of  the  a>urt: 

In  the  superior  court  for  Spokane 
county,  before  Honorable  Bruce 
Blake,  one  of  the  judges  thereof, 
there  was  pending  an  action  entitled 
Daniel  v.  Daniel,  in  which  the  plain- 
tiff claimed  an  undivided  interest  in 
certain  property  located  in  Spokane, 
and  the  right  to  an  accounting  for 
the  rents,  issues,  and  profits  thereof. 
In  January,  1918,  the  court  entered 
a  decree  in  favor  of  the  plaintiff, 
awarding  her  an  undivided  interest 
in  the  property  and  an  accounting 
for  one  tw^fth  of  the  rents,  profits, 
and  isanes  for  the  period  beginning 
December,  1903.  In  that  accounting 
the  amount  of  taxes  and  assess- 
ments paid  out  by  the  defendant 
were  to  be  ascertained,  together  with 
the  costs  and  improvements  made 
by  the  defendant,  and  the  cost  of 
materials,  repairs,  and  upkeep. 
There  was  also  to  be  ascertained  the 
amount  of  the  mortgage  which  ex- 
isted in  December,  1908,  and  the 
amount  of  the  mortgages  which  now 
exist,  and  what  use  or  disposition 
was  made  by  the  defendant  of  the 
funds  received  from  the  mortgages. 
An  appeal  from  this  decree  was 
taken  by  the  defendant  to  this  court, 
where  it  was  affirmed,  and  may  be 
found  reported  in  Daniel  v.  Daniel, 
-  Wash.  — ,  181  Pac.  215.  Upon 
the  remittitur  going  down.  Judge 
Blake  appointed  S.  P.  Domer  as  ref- 
eree to  take  the  accounting  in  ac- 
cordance with  the  terms  of  the  de- 
cree. On  October  21,  1919,  testi- 
mony was  commenced  to  be  taken 
before  the  referee,  when  the  de- 
fendant Daniel  submitted  a  written 
account  of  the  rents,  profits,  and  is- 
sues from  December,  190S,  to  date, 
and  testified  that  no  books  of  ae- 
coonts,  records,  deposit  books,  leases, 
checks,  documents,  or  memoranda 
were  in  his  possession  from  which 
the  account  was  compiled,  and  that 
the  same  had  been  made  entirely 
from  his  recollection.    He  further 
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testified  that  he  had  deposited  the 
rents  derived  from  the  property,  in 
certain  banks  in  Spokane,  one  of 
which,  the  Spokane  &  Elastem  Trust 
Ck>mpany,  is  the  relator  in  this  ac- 
tion; that  his  brother  during  four 
years  of  the  time  was  associated 
with  him  as  part  owner  of  the  prop- 
erty, and  had  collected  and  received 
portions  of  the  rents  and  had  de- 
posited the  same  in  this  bank.  The 
plaintiff  claimed  before  the  referee 
that  the  production  of  the  account  of 
the  defendant  and  his  brother  with 
the  Spokane  &  Eastern  Trust  Com- 
pany, the  relator,  was  necessary  in 
order  to  enable  the  referee  to  take 
a  proper  accounting,  and  that  no 
other  source  accessible  to  the  plain- 
tiff existed  from  which  to  obtain  the 
information  that  the  bank's  books 
would  show.  The  plaintiff  asked  for 
a  subpoena  duces  tecum  to  issue  to 
the  proper  officers  of  the  bank  to 
produce  its  books,  records,  and  pa- 
pers in  so  far  as  they  related  to  the 
account  of  the  defendant  and  his 
brother  covering  the  period  under 
examination  before  the  referee.  The 
referee,  being  satisfied  that  the  ma- 
terial sought  by  the  subpcena  was 
necessary  for  a  full  and  complete 
disclosure  of  the  rents,  issues,  and 
profits,  directed  the  issuance  of  the 
subpoena  duces  tecum  to  the  bank. 
(When  we  use  the  word  "bank,"  we 
are,  for  the  sake  of  brevity,  using  it 
as  inclusive  of  the  bank  itself  and 
its  officers,  to  whom  the  subpcena 
was  directed.) 

The  bank  refused  to  produce  the 
evidence  called  for  in  the  subpoena, 
whereupon  an  action  entitled  the 
State  of  Washington  on  the  relation 
of  the  Spokane  &  Eastern  Trust 
Company  v.  Domer  was  instituted  in 
the  superior  court  for  Spokane  coun- 
ty, for  the  purpose  of  prohibiting 
Domer,  as  referee,  from  proceeding 
against  the  Spokane  &  Eastern 
Trust  Company  for  the  violation  of 
the  subpcena;  the  referee  having 
threatened  to  punish  the  bank  for 
contempt  in  failing  to  obey  the  sub- 
poena. Upon  the  hearing  in  the 
superior  court  before  Honorable 
Bruce  Blake,  the  writ  of  prohibition 
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was  quashed  and  the  proceeding  dis- 
missed, whereupon  the  Spokane  & 
Eastern  Trust  Conu>any  appealed 
and  made  an  aiq;>lication  to  Judge 
Blake  for  an  order  fixing  the  amount 
of  the  supersedeas  bond  on  appeal  to 
this  court  from  the  order  denying 
the  petition  for  a  writ  of  prohibition. 
This  motion  for  supersedeas  bond 
was  denied.  The  Spokane  &  Eastern 
Trust  Company  then  came  to  this 
court  in  this  action  with  a  petition 
for  a  writ  of 'mandate  to  issue  to  the 
superior  court  of  Spokane  counly 
and  Bruce  Blake,  judge  thereof,  di- 
recting them  to  fix  the  amount  of 
the  supersedeas  bond  to  be  given  on 
appeal  to  this  court  from  the  dis- 
missal of  the  prohibition  action  in 
the  superior  court  of  Spokane  coun- 
ty. The  matter  is  before  us  on  this 
petition. 

The  writ  of  prohibition  sought  in 
the  superior  court  was  a  special  pro- 
ceeding, and  from  a  final  judgment 
in  such  proceeding  §  1033  of  Rem. 
Code  provides  that  an  appeal  may 
be  taken  to  the  supreme  court  State 
ex  rel.  Nooksack  Riv^  Boom  Go.  v. 
Superior  Ct.  2  Wash.  9,  25  Pac. 
1007 ;  State  ex  rel.  Prosecuting  Atty. 
V.  Union  Sav.  Bank,  86  Wash.  48, 
149  Pac.  327.  And  where  the  court 
has  issued  a  writ  of  prohibition, 
supersedeas  is  granted  on  appeal. 
But  where,  in  the  superior  court,  the 
writ  of  prohibition  or  mandate  or  in- 
junction has  been  denied,  the  grant- 
ing of  supersedeas  is  a  matter  of 
discretion  with  the  court,  and  in  the 
A»».i_»n.>^    exercise  of  that  dia- 

■ed«M— whem         CrctlOU     thlS  COUrt 

has  said  that  super- 
sedeas will  ordinarily  be  grant- 
ed, where,  if  not  granted,  the  ap- 
peal would  be  made  futile,  depriv- 
ing the  appellant  of  the  fruits  of 
his  appeal;  that  the  status  quo 
will  be  preserved  pending  the  de- 
termination of  the  appeal  upon  its 
merits.  State  ex  rel.  German-Amer- 
ican Safe  Deposit  &  Sav.  Bank  v. 
Superior  Ct.  12  Wash.  677,  42  Pac. 
123 ;  State  ex  rel.  Barnard  v.  Board 
of  Education,  19  Wash.  8.  40  L.R.A. 
317,  '67  Am.  St  Rep.  706,  62  Pac. 
817;  Packenham  v.  Reed,  37  Wash. 


258,  79  Pac.  786;  State  ex  rel.  Dsvis 
&  Co.  v.  Superior  Ct.  96  Wash.  258, 
16S  Pac.  766;  Bier  v.  Clements,  95 
Wash.  505,  164  Pac.  82.  But  these 
cases,  while  preserving  the  status 
quo  in  order  to  protect  the  aK>ellant 
in  the  ev^t  of  his  success  on  the  ap- 
peal, require  that  the  discretion'  of 
the  court  should  be  exercised,  after 
an  examination  into  the  application 
for  the  supersedeas  to  determine 
whether  the  appellant  has  any  sub- 
stantial right  which  would  be  in- 
jured by  the  refusal  of  the  super- 
sedeas. State  ex  rel.  Bringgold  v. 
Bums,  21  Wash.  227,  57  Pac.  804; 
State  ex  rel.  Cawley  v.  Bremerton, 
32  Wash.  508,  73  Pac.  477 ;  State  ex 
rel.  Martin  v.  Poindexter,  43  Wash. 
147,  86  Pac.  176.  Although  the 
court  should  place  no  obstacles  in  the 
way  of  one  appealing  as  he  is  per- 
mitted by  statute,  still  it  is  to  be  re- 
membered that  the  appeal  is  a  privi- 
lege which  is  accorded ;  and,  although 
that  privilege  is  looked  upon  with 
favor,  still,  if  its  exercise  interferes 
with  the  rights  of  others,  and  the 
appeal  itself,  upon  the  record  pre- 
sented in  the  mandamus  action,  ap- 
pears to  be  without  merit,  a  super- 
sedeas will  not  be  granted,  althouffh 
such  denial  may  virtually  dispose  of 
the  appeal  and  destroy  any  possibil- 
ity of  its  efBcacy  to  the  appellant 
In  other  words,  the  fact  that  though 
the  result  sought  to  be  prevented  by 
the  appeal  may  be  accomplished  1^ 
the  failure  to  grant  the  supersedeas, 
this  court  cannot  be  deprived  of  its 
right  to  exercise  its  discretion  in  the 
refusing  or  granting  6f  the  super- 
sedeas in  aid  of  its  appellate  powers, 
and  if,  in  the  examination  which 
must  necessarily  be  made  of  the 
merits  of  the  appeal  to  determine  the 
proper  way  in  which  that  discretion 
shall  be  exercised,  this  court  deter- 
mines there  is  no 
substantial  basis  for  — whem 
the  appeal,  the  prop- 
er exercise  of  its  discretion  in  such 
cases  requires  that  the  supersedeas 
be  denied. 

In  a  case  such  as  this  before  us, 
although  the  appellant  is  pursuing  a 
remedy  accorded  it  by  law,  on  the 
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other  hand,  it  is  not  to  be  forsrotten 
that  it  is  interfering  with'  the  con- 
duct of  a  trial  in  a  court  of  justice, 
and  that  such  interference  is  not  or- 
dinarily to  be  sanctioned,  even 
though,  by  withholding  the  super- 
sedeas, the  fruits  of  appellant's  ap- 
peal may  be  entirely  destroyed  be- 
fore the  appeal  is  heard  on  its  mer- 
its. 

It  becomes  necessary,  therefore, 
to  investigate  the  merits  of  this  con- 
troversy as  they  are  shown  in  the 
record  presented  on  this  application 
for  a  writ  of  mandate.  That  record 
shows  that  the  testimony  sought  to 
be  secured  by  the  subpoena  duces 
tecum  is  testimony  which  is  neces- 
sary to  the  plaintiff's  case,  and  the 
only  testimony  available  to  the 
plaintiff  for  the  purpose  of  establish- 
ing that  the  account  offered  by  the 
defendant  is  inaccurate.  Under  the 
peculiar  circumstances  of  this  ac- 
eoontingp  the  sources  of  information 
are  extremely  limited,  and  it  would 
result  in  a  virtual  denial  of  justice 
were  she  prevented^f  rom  using  even 
such  meager  information  as  the 
boolcs  of  the  Spokane  &  Eastern 
Trust  Company  may  reveal.  It  is, 
of  coarse,  entirely  possible  that  an 
examination  of  those  books  will  ^be 
of  no  material  assistance;  but,  ac- 
eording  to  the  record,  the  plaintiff 
claims  that  they  will  be  of  assist- 
ance, and  there  is  no  substantial  de- 
nial of  that  contention.  A  witness 
cannot  refuse  to  answer  a  subpoena 
on  the  ground  that 
•  he  does  not  believe 
that  his  testimony 
will  be  of  any  benefit 
to  the  party  subpoenaing  him,  in  face 
of  the  fact  that  the  testimony  is 
material  and  necessary.  The  law 
recognizes  the  right  of  a  witness 
subpoenaed  duces  tecum  to  refuse 
to  produce  documents  which  are  not 
material,  or  which,  on  account  of 
their  confidential  or  privileged  char- 
acter, could  not  be  received  in  evi- 
daice.  Lawson  v.  Black  Diamond 
Coal  Min.  Co.  44  Wash.  26,  86  Fac. 
1120;  State  ex  reL  Seattle  General 
Contr.  Co.  v.  Superior  Ct.  66  Wash. 
649.  28  L.BJV.(N.S.)  516,  106  Fac. 
9  A.L.R.— 11. 
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160.  But  where,  as  ha%,  a  showing 
of  materiality  has 
been  made,  and  the  rilpV/ Vhh 
books  and  records  J^J^f"* 
are  not  of  that  con- 
fidential  or  privileged  character 
which  renders  them  inadmissible, 
the  witness  has  no  right  to  then  re- 
fuse production. 

The  Spokane  &  Eastern  Trust 
Company  asserts  that  a  subpoena 
duces  tecum  need  not  be  complied 
with  if  the  court  from  which  it  is 
issued  is  exceeding  its  jurisdiction. 
The  record  in  this  case  does  not  show 
that  the  subpoena  is  in  itself  insuffi- 
cient, nor  that  the  referee  was  ex- 
ceeding his  power  in  its  issuance. 

The  Spokane  &  Eastern  Trust 
Company  asserts  that,  in  order  to 
justify  the  issuance  of  the  subpoena 
duces  tecum,  the  court  issuing  it 
must  require  a  showing  in  advance 
of  the  competency,  relevancy,  and 
materiality  of  the  books  and  papers 
the  production  of  which  is  sought. 
The  record  here  shows  that  the  pro- 
duction of  these  books  '^became  and 
was  important  and  necessary  in  or- 
der to  enable  this  defendant,  as  ref- 
eree, to  make,  his  findings  of  fact 
and  report  pursuant  to  the  order  of 
reference,  and  that  there  wto  no  oth- 
er source  accessiUe  to  the  plaintiff 
to  obtain  the  information  from  the 
said  books,  papers,  and  documents, 
except  by  the  production  thereof." 
This  showing  was 
certainly  sufficient  ^^^^Itr^ 
to  justify  the  issu- 
ance of  the  subpoena  duces  tecum, 
and  the  subpoena  was  not,  as  so  is- 
sued, void  as  being  without  or  In 
excess  of  jurisdiction. 

The  Spokane  &  Eastern  Trust 
Company  asserts  that  a  witness  can- 
not be  held  for  contempt  on  a  re- 
fusal to  answer  incompetent  or  im- 
proper questions,  and  such  witness 
cannot  be  held  for  contempt  on  a 
refusal  to  produce  documents  which 
do  not  contain  competent  or  relevant 
evidence.  As  we  have  already 
shown,  this  evidence  is  material, 
competrat,  and  relevant 

The  Spokane  &  Eastern  Trust 
Company  further  asserts  that  Dan- 
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iel  did  not  make  the  entries  con- 
tained in  the  books,  and  that  those 
entries  would  not  even  tend  to  in- 
dicate the  sources  from  which  de- 
posits were  derivedt  and  that  there- 
fore the  entries  could  not  affect  th« 
rights  of  Daniel  in  tlM  aecounting. 
Althoug'h  it  may  be  that  they  are 
not  the  books  of  the  accounts  of  tht 
defendant,  and  not 
Secont*  books  of  Original  en- 

try, still  they  are 
proper  evidence,  and  will  throw  some 
ligrht  upon  the  accuracy  of  the  ac- 
count submitted  by  the  defendant 
Daniel,  and  it  is  not  for  the  Spokane 
&  Eastern  Trust  Company  to  say 
the  amount  of  weight  they  will  carry 
nor  the  conclusiveness  of  their  show- 
ing upon  the  referee.  The  witness 
subpoenaed  in  a  case  and  the  witness 
snl^na«d  duces  tecum  are  not  in 
any  different  position  before  the 
court.  It  is  not  for  either  to  comply 
or  to  refuse  to  comply  with  the  sub- 
poena by  determining  for  themselves 
the  admissibility  of  the  evidence 
sought  nor  the  weight  thereof. 

This  observation  also  applies  to 
the  farther  objection  of  the  Spokane 
&  Gastem  Trust  Company  that  it 
would  be  a  great  inconvenience  to  it 
to  respond  to  the  subpoena.  If  it 
were  the  rule  that 
«xna»e  for  witnesses  might  re- 

S^S'iJ'wrrt  spond  or  not  to  the 
xnbpfRiia  subpcena  accordmg 

duces  t«cnin.         4.^  4.u„   ;  

to  the  inconvenience 
they  might  suffer  by  responding, 
lawsuits  would  be  conducted  accord- 
ing to  private  rather  than  public 
convenience.  The  further  objection 
of  the'  Spokane  &  Eastern  Trust 
Company  that  to  comply  with  the 
subpcena  would  entail  great  expense 
is  answered  in  the  same  way. 

It  is  also  asserted  by  the  Spokane 
&  Elastern  Trust  Company  that  the 
books  and  records  called  for  contain 
confidential  communications  with 
clients  of  the  bank  other  than  de- 
fendant Daniel,  and  that,  by  their 
production  in  court,  these  commu- 
nications might  become  public  prop- 
erty. The  answer  to  this  is:  First, 
that  the  referee  has  plainly  said  that 


he  is  not  going  to  divulge  any  such 
confidential  communications  that 
accidentally  might  see  the  light  of 
day;  and,  second,  it  is  to  be  pre- 
sumed, in  the  absence  of  evidence  to 

public  official  such 
as  the  referee,  in 
the  performance  of  his  sworn  duty, 
is  not  going  to  allow  records  intro- 
duced before  him  to  be  used- for  any 
but  their  proper  purpose,  nor  is  he 
going  to  convert  the  trial  of  the 
cause  into  mat^ial  for  general 
gossip. 

As  a  matter  of  fact  the  record 
shows  that  the  Spokane  &  Eastern 
Trust  Company  is  not  making  any 
very  serious  objection  to  answering 
the  subpoena;  that  the  objection  is 
coming  from  the  defendant  Daniel* 
the  record  showing  that  the  Spokane 
&  £!astem  Trust  Company,  in  ap- 
pearing in  response  to  the  subpoena^ 
merely  stated,  through  its  attom^» 
that  the  records  called  for  would 
weigh  half  a  ton ;  that  some  of  thena 
are  constantly  used  .,,e«^„i«o. 
m  the  bank  8  bust-  pradweiav 
ness;  and  that  it  is  "'•"'^ 
an  invariable  rule  of  the  bank  never 
to  allow  them  out  of  its  custody. 
The  argument  made  in  this  respect 
fails  to  convince  us  that  this  court 
should  quash  the  subpcena  on  any 
of  these  groun!?s. 

The  bank's  attorney  stated  that  he 
was  advised  that  the  defendant  is 
claiming  the  subpcena  to  have  been 
issued  without  authority,  and  that, 
under  such  circumstances,  the  bank 
"has  felt  constrained  to  allow  the 
matter  to  be  tested  out."  To  the 
question,  'The  bank  has  no  objection 
to  complying  with  the  subpoena; 
they  are  simply  standing  on  the  ob- 
jection made  by  counsel,  I  under- 
stand?" the  Iwnk's  attorney  an- 
swered :  "That  ia  the  situation. 
There  is  no  objection  except  the  le- 
gal objection." 

There  is  also  involved  in  the  case 
the  subpcenn  duces  tecum  for  the 
books  of  the  Traders'  National  Bank, 
now  in  the  custody  of  the  Spokane 
&  Eastern  Trust  Company.  What 
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we  have  said  in  this  opinion  applies 
equally  to  the  books  and  records  of 
the  Traders'  National  Bank. 

This  examination  into  the  facts 
of  the  case  indicates  to  ua  clearly 
that  the  appeal  is  without  merit,  and 
therefore,  in  the  exercise  of  our  dis- ' 


cretion,  the  application  for  a  writ  of 
mandate  to  compel  the  issuance  of 
supersedeas  on  appeal  is  denied. 

Holcottb,  Gh.  J.,  and  Miteheli, 
Parker,  and  Ualn,  JJ^  concur. 

Petition  for  rehearing  denied. 


ArmoTATicm. 

hcoamBioBee  or  —pen—  m  escuM  for  dooboyinK  idbygiim  diiee*  tecum. 


Cases  relating  to  orders  for  the 
production  of  books  or  papers  are  not 
inelnded. 

It  will  be  seen  that  it  is  held  in  the 
reported  case  (State  ex  bbl.  Spokane 
&  £.  Trust  Co.  v.  Sutesior  Ct.  ante, 
157)  that  a  bank  cannot  refuse  to 
reapond  to  a  subpoena  duces  tecum*  - 
requiring  the  production  of  books, 
ree<ffdfl,  and  papers,  in  a  scrit  to  which 
it  is  not  a  party,  on  the  ground  of  ' 
great  inconvenience  or  great  expense. 

There  seems  to  be  tittle  in  the 
hooHa  directly  on  this  subject. 

In  Wertheim  v.  Continental  R.  & 
Trust  Co.  (1883)  21  Blatchf.  246,  16 
Fed.  716,  it  was  held  that  the  officers 
of  a  corporation  which  was  not  a 
par^  to  a  suit  could  be  compelled  by 
subpoena   duces  tecum  to  produce 
books  of  the  corporation  which  were 
necessary    evidence,    regardless  of 
considerations  of  inconvenience.   The  I 
court  said:  "It  may  be  inconvenient,  1 
and  sometimes  embarrassing,  to  the 
managers  of  a  corporation  to  require 
its  books  and  papers  to  be  taken  from 
its  office  and  exhibited  to  third  per-  \ 
sons,  but  it  ia  also  inconvenient  and  ; 
often  onerous  to  individuals  to  re-  j 
quire  them  to  do  the  same  things  ] 
Considerations  of  inconvenience  must 
five  way  to  the  paramount  right  of  , 
litigants  to  resort  to  evidence  which  ' 
it  may  be  in  the  power  of  witnesses 
to  produce,  and  without  which  grave 
iatereats  might  be  jeoparded,  and  the 
sdministration  of  .justice  thwarted." 
The  court  further  said:  "Why  should 
not  the  officers  of  a  corporation  be 
required  to  produce  the  books  of  the 
corporation  as  witnesses  when  the 
books    are  necessary   evidence?  A 
corporation  can  only  act  through  its 
officers.    The    suggestion    that  the 


books  are  in  the  legal  custody  of  the  , 
corporation,  and  not  of  its  officers, 
may  be  theoretically  correct.  If 
technically  true,  it  is  not  an  objec- 
tion to  compelling  the  officers  to  pro- 
duce thenL" 

In  United  States  v.  American  To- 
bacco Co.  (1906)  146  Fed.  557.  the 
court  refused  to  vacate  a  subpoena 
duces  tecum,  requiring  a  corporation 
to  produce  before  a  Federal  grand 
jury  its  minute  books  from  the  time 
of  i1»  incorporation,  a  period  of  three  - 
years,  and  its  copy  letter  books,  cov- 
ering a  period  of  four  and  one  half 
months. 

But  in  National    Exch.  Bank  v. 
Lubrano  (1908)  29  R.  I.  64,. 68  Atl.  . 
944,  it  was  held  that  a  motion  for  a  ' 
writ  of  subpoena  duces  tecum,  made 
after  the  plaintiff  bank  had  closed  its  . 
case,  was  properly  denied  in  an  action 
on  a  note,  where  the  production  of  . 
the  books  in  question,  which  were  in 
daily  use,  would  have  greatly  incon- 
venienced the  plaintiff,,  and  the  de- 
fendant could,  by  order  of  court  be- 
fore trial,  have  obtained  the  informa-  . . 
tion.  desired,  so  as  to. have  procured 
copies  of  entries,  iwd  it  did  not  ap-. 
pear  that  the .  books,  if  produced, 
would  have  furnished   material  evi-  . 
dence,  and  it  appeared  that  the  evi- 
dence of  the  president  of  the  bank, 
who  was  present  in  court  during  the 
trial,  was  available. 

And  in  Dancel  v.  Gioodyear  Shoer 
Machinery  Co.  (1904)  128  Fed.  753, 
it  was  held  that  the  mere  allegation, 
in  a  motion  for  a  subpoena  duces 
tecum,  that  the  evidence  desired  was 
material  and  necessary  in  the  suit, 
without  preliminary  proof  that  the 
documents  desired  were  in  the  pos- 
session of  the    witness,  uid  were 
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prima  facie  competent  and  were  ma- 
terial evidence,  was  insufficient  to 
warrant  the  issuance  of  a  subpcena 
duces  tecum  for  the  production  of  a 
great  number  of  books  and  papers  be- 
lonsring  to  the  corporation  defendant, 
aa  such  a  procedure  would  be  an  op- 
pressive, if  not  an  unconstitutional, 
use  of  the  power  of  the  court,  and  an 
abuse  of  its  procesa. 

In  McDonald  v.  Ideal  Mfg.  Co. 
(1906)  143  Mich.  17,  106  N.  W.  279, 
it  was  held  that  where  the  books  of 
the  defendant,  which  it  was  sum- 
moned by  subpoena  duces  tecum  to 
produce,  were  21  in  number,  contain- 
ing about  700  pages  each,  and  were 
not  all  necessary  in  order  to  enable 
the  plaintiff  to  make  out  his  case,  the 
defendant  would  not  be  required  to 
produce  them,  but  that  plaintiff 
should  at  least  determine  which  ones 
he  needed  by  an  examination. of  the 
books  where  they  were  kept. 

In  Munroe  v.  United  States  (1914) 
L.RJL1915B,  980,  132  C.  C.  A.  351,  216 
Fe^.  107,  wherein  it  was  held  that 
one  is  not  punishable  for  contempt  in 
failing  to  produce,  in  response  to  a 
subpoena  duces  tecum,  papers  which 
are  in  possession  of  his  partners  at 
the  firm's  place  of  business  in  a  f  or- 
agn  country,  and  which  relate  to 
such  business,  the  court  laid  particu- 
lar stress  on  the  fact  that  the  papers 
were  not  in  the  possession  of  the  wit- 
ness himself,  and  quoted  the  opinion 
of  Lord  Ellenborough  in  Amey  v 
Long  (1808)  9  East.  473.  103  Eng. 
Reprint,  653,  to  the  effect  that  no  man 
was  obliged,  ''according  to  any  sense 
of  the  effect"  of  a  subpoena  duces 
(ecum,  "to  sue  and  labor  in  order  to 
obtain  the  possession  of  any  instru- 
ment from  another,  for  the  purpose 
of  its  production  afterwards  by  him- 
self in  obedience  to  the  subpoena." 


The  court  further  said  that  the  wit- 
ness "could  not  lawfully  be  called 
upon,  under  a  writ  of  subpcena  duces 
tecum,  to  sue  and  labor  to  the  extent 
of  superintending  shipment  of  papers 
from  France  to  the  United  States,  to 
have  the  care  and  responsibility  of 
them  upon  arrival,  or  of  being 
obliged  to  await  the  necessities  of 
Atlantic  navigation,  and  to  assume 
all  the  other  incidents  of  an  importa- 
tion of  this  character,  including  the 
chance  of  the  time  of  the  arrival  of 
the  documents,,  and  the  travel  to  and 
from  in  connection  therewith,  mere- 
ly for  the  per  diem  of  a  witaiess  of 
perhaps  only  one  day  attending 
court,  and  the  mileage  from  his  place 
of  residence  to  the  place  of  trial.  We- 
make  these  observations  because  the 
amount  of  responsibility  and  atten- 
tion required  from  the  position  of  the 
United  Spates,  with  reference  to  im- 
porting documents  from  a  foreign 
country,  is  too  great  to  be  lawfully 
demanded  as  the  result  of  a  subpoena 
duces  tecum  upon  an  ordinary  wit- 
ness; and  in  doing  this  we  atop  short 
of  considering  whether,  in  any  event, 
the  service  of  a  subpoena  can  compel 
a  witness  to  go  outside  of  the  disMct 
of  his  own  residence  for  the  purpose 
of  obtaining  documents,  or  for  any 
purpose  except  traveling  to  the  place 
of  judicial  session,  for  which  he  is 
compensated,  and  especially  whether 
a  subpoena  duces  tecum  can  compel 
the  holder  of  documents  which,  in 
many  cases,  may  be  of  very  frreat 
value,  to  transport  them  from  a  for- 
eign country  to  a  domestic  country, 
and  especially  across  the  high  seas, 
with  all  the  perils  attaching  thereto. 
No  case  can  be  found  which  justifies 
a  proposition  of  that  character." 

B.  B.  B. 
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MRS.  J.  W.  MULLIGAN  et  al.,  Appte., 

V. 

MERIDIAN  LIGHT  &  RAILWAY  COMPANY  et  al. 

MiiaiHaaippi  Supreme  Court  (In  Bane)  —March  8,  t020. 

(—  Miss.  — ,  83  So.  816.) 

Prtedinl  and  agent  —  failure  to  furnish  light  —  liability  to  employee. 

1.  One  contracting  with  a  manufacturer  to  furnish  electrical  energy 
for  the  factory  is  not  liable  to  an  employee  in  the  factory  for  injury  caused 
by  permitting  the  lights  to  go  out,  on  the  theory  that  he  was  the  manu- 
facturer's agent  to  furnish  the  lights,  since  he  owed  no  duty  to  the 

employee. 

[5ee  note  on  this  question  beginning  on  page  174.] 
Plea^ig  —  effect  of  filing  contract    Principal  and  agent  —  liability  of 


witk  eamplaint. 

2.  The  filing  with  a  complaint,  by 
an  employee  against  one  who  has  con- 
tracted to  furnish  electrical  power  for 
his  employer's  factory,  to  recover  for 
injariea  caused  by  breach  of  contract, 
pf  the  contract  between  the  light  com- 
!tany  and  the  employer,  requires  the 
Ti^ita  of  complainant  to  be  deter^ 
rained  the  contract  as  to  whether 
or  not  the  light  company  owed  him 
any  duty. 

ISee  21  R.  C.  L.  476,  477.] 
—  constructi<m  against  pleader. 

3.  A  declaration  is  to  be  construed 
must  strongly  against  the  pleader. 

[See  21  R.  C.  L.  464.] 
^'~eligence  —  contract  to  furnish 
electrical  power  —  duty  to  em- 
ployees. 

4.  One  contracting  to  furnish  elec- 
trical energy  for  power  purposes  at  a 
manufacturing  plant  owes  no  duty  to 
nsployees  in  the  plant  to  furnish 
lights  and  keep  them  burning  for  their 
safety  in  the  performance  of  their  du- 
ties. 


agent  for  negligent  injury  to  stran- 
ger. 

5.  The  relation  of  agency  does  not 
exempt  a  person  from  liability  for  an 
injury  to  a  third  person  resulting 
from  his  negligence  for  which  he 
would  otherwise  be  liable. 

[See  21  R.  C.  L.  8S1.J  c 
—  absence  of  duty  to  strango; 

6.  An  agent  in  the  performance  cf 
his  duty  to  his  principal  is  not  liable 
for  negligent  injury  to  a  stranger  to 
whom  he  owes  no  duty. 

[See  21  R.  C.  L.  861.1 

Trial  —  motion  for  judgrai»it  —  order 
for  stay  of  proceedings. 

7.  A  motion  for  final  judgment  on  a 
plea  cannot  be  sustained  while  an  or- 
der for  stay  of  proceedings  in  the  case 
remains  in  force. 

Pleading  —  plea  in  bar  —  conclusion 
to  the  country. 

8.  Judgment  cannot  be  entered  for 
defendant  on  a  plea  in  bar  which  con- 
cludes "to  the  country." 


(Cook  and  £«thrtdge,  JJ.,  dissent.) 


Appeal  by  plaintiffs  from  a  judgment  of  the  Circuit  Court  for  Lauder- 
dale County  (Heidelberg,  J.)  in  favor  of  defendants  in  an  action  brought 
to  recover  damages  for  the  death  of  plaintiffs'  decedent  alleged  to  have 
been  caused  by  defendants'  negligence.  Affirmed  in  part. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  R  N.  Miller.  H.  B.  Miller,  There  is  not  even  a  shadow  of  merit 
ralton  Thompson,  R.  H.  Thominon,    in  the  defense  of  proximate  cause. 


»nd  J.  H.  Thompson,  for  appellants: 
Defendants    are    liable   for  their 
wrongful  and  negligent  acts  causing 
tke  death  of  plaidtiff's  decedent. 
Mechem,  Agency,  669^72. 


Alabama  &  V.  R.  Co.  v.  Beard,  — 
Miss.  — ,  81  So.  14;  Yazoo  City  v.  Bir- 
chett,  89  Miss,  700,  42  So.  569;  Illinois 
C.  R.  Co.  V.  Seamans,  79  Miss.  106,  31 
So.  646;  Gulf,  C.  ft  S.  F.  R.  Co.  V. 
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Sneed,  84  Miss.  252,  36  So.  261;  Yazoo 
&  M.  Valley  R.  Go.  v.  Aden,  77  Miss. 
382,  27  So.  386. 

Messrs.  BasUn  &  WUbourn,  for  ap- 
pellee Railway: 

Where  an  exhibit  is  a  part  of  the 
bill,  no  characterization  of  it  by  the 
pleader  can  alter  its  essential  nature, 
and  when  it  is  contradicted  by  an 
avemTent  of  the  bill,  the  fact  will  be 
taken  to  be  in  conformity  with  the 
exhibit. 

House  V.  Gumble,  78  Miss.  269,  29 
So.  71;  McNeill  v.  Lee,  79  Miss.  456, 
30  So.  821. 

The  defendant  railway  company  is 
not  liable  as  the  agent  of  defendant 
Crawford  for  a  mere  nonfeasance. 

Feltus  T.  Swan,  62  Miss.  415;  Story, 
Agency.  308,  309;  Wharton,  Agency, 
.535,  636;  Delaney  v.  Rochereau,  34  La. 
Ann.  1123,  44  Am.  Rep.  456;  Drake  v. 
Hagan,  108  Tenn.  265,  67  S.  W.  470; 
Carey  v.  Rochereau,  16  Fed.  87;  Kelly 
V.  Chicago  &  A.  R.  Go.  122  Fed.  286; 
Steinhauser  v.  Spraul,  127  Mo.  662,  27 
L.R.A.  441,  28  S.  W.  623,  30  S.  W.  102; 
Trowbridge  v.  Forepaugh,  14  Minn. 
133,  Gil.  lOO;  Harriman  t.  Stowe,  57 
Mo.  98;  Bryce  r.  Southern  R.  Co.  125 
Fed.  968. 

The  Meridian  Ught  ft  Railway  Com- 
pany is  not  liable  for  the  death  of  the 
deceased,  for  the  reason  that  the  go- 
ing out  of  the  lights  on  the  occasion 
in  question  was  not  the  proximate 
cause  of  the  injury. 

Howell  V.  Hlinois  C.  R.  Co.  75  Mfss. 
242,  36  L.R.A.  645,  21  So.  746,  2  Am. 
Neg.  Rep.  580;  Alabama  &  V.  R.  Co.  v. 
Rooks,  78  Miss.  91,  28  So.  821;  Vicks- 
burg  V.  Holmes,  106  Hiss.  234,  51 
L.R.A.(NJS.)  469,  63  So.  454;  Griffin  v. 
Jackson  Light  &  P.  Co.  128  Mich.  653. 
55  LJIJV.  318,  92  Am.  St.  Rep.  496,  87 
N.  W.  888;  Central  of  Georgia  R.  Co. 
V.  Price,  106  Ga.  176,  43  L.R.A.  402.  71 
Am.  St.  Rep.  246.  32  S.  E.  77;  Stone  v. 
Boston  &  A.  R.  Co.  171  Mass.  536.  41 
L.R.A.  794,  51  N.  E.  1,  4  Am.  Neg.  Rep. 
490;  Winfree  v.  Jones.  —  Va.  39,  1 
LJt.A.(N.S.)  201,  61  S.  E.  163;  Coley 
V.  Statesille,  121  N.  C.  301,  28  S.  E. 
482;  Murphy  v.  New  York,  89  App. 
Div.  98,  85  N.  Y.  Supp.  446. 

Messrs.  Amis  St  Dunn,  for  appellee 
Crawford : 

Where  the  technical  imperfection  of 
the  plea  is  not  called  to  the  attention 
of  the  trial  court,  it  ought  not  to  be 
made  the  basis  of  a  reversal  of  the 
judgment  of  the  court. 

Queen  City  Mfg.  Co.  v.  Blalack,  — - 
Miss,  —i  18  So.  800;  Hayes  v.  Slidell 
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Liquor  Co.  99  Miss.  583,  65  So.  356; 
Gully  V.  Dunlap,  24  Miss.  413;  Schem- 
erhorn  v.  Jenkins,  7  Johns.  373;  Blood 
V.  Harrington,  8  Pick.  552;  Drago  v. 
Moso,  28  S.  C.  L.  (1  Speers)  212,  40 
Am.  Dec.  692;  Young  v.  Young,  3  N.  H. 
846. 

Holden,  J.,  delivered  the  opinion 
of  the  court; 

This  suit  was  instituted  by  the  ap- 
pellants, Mrs.  MuUican  and  her  ohil- 
dren,  ag:ainst  the  appellees,  V.  L. 
Crawfonl  and  the  Meridian  Light  & 
Railway  Company,  for  damages  for 
the  death  of  John  W.  Mullican,  hus- 
band of  the  appellant  and  father  of 
the  children,  caused  by  the  neg- 
ligmie  of  the  defendants.  .  A  de- 
murrer to  the  declaratum  interposed 
by  the  Meridian  Light  &  Railway 
Company  was  sustained  by  the  court 
as  to  it,  and  a  plea  of  discharge  in 
bankruptcy  by  the  appellee  Craw- 
ford resulted  in  a  judgment  dis- 
charging him,  from  which  judg- 
ments this  appeal  is  prosecuted. 

In  order  to  have  a  clear<.view  of 
the  ease  presented  and  of  the  legal 
question  involved,  we  consider  it 
necessary  to  set  out  the  declaration 
in  full  so  that  we  may  determine 
whether  or  not  it  states  a  cause  of 
action  under  the  law.  It  may  be 
here  stated,  in  substance,  that  the 
appellee  Crawford  operated  a  man- 
ufacturing plant  at  Meridian  for  the 
manufacture  of  cotton  linters  into 
absorbent  cotton  for  the  purpose  of 
making  guncotton  and  other  high 
explosives.  There  were  located  in 
this  plant  several  vats  or  boilers  con- 
taining a  boiling  solution  of  chem- 
icals. The  deceased,  Mullican,  was 
employed  to  work  in  and  around 
these  vats,  and  was  so  employed 
when  he  fell  into  one  of  them,  which  . 
caused  his  death.  The  declaration 
reads  as  follows : 

**Plaintiifs  charge  that  the  said  V. 

L.  Crawford  on  the  day  of  , 

1915,  established  a  manufacturing 
plant  in  the  city  of  Meridian,  Lauder- 
dale county,  Mississippi,  for  the 
manufacture  of  cotton  linters  into 
absorbent  cotton,  cotton  battins, 
etc,  and  the  process  of  manufactur- 
ing in  said  plant  was  to  take  the 
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cotton  linters  and  cotton  fiber  and 
remove  therefrom  all  fatty  oils  and 
adds,  and  to  bleach  it  and  put  it 
tiurouffh  certain  chemical  processes 
utd  prepare  it  for  making  guncotton 
and  other  high  explosives.  In  order 
to  prepare  this  cotton  for  gimcotton 
and  other  high  explosives^  the  man- 
ufacturing plant  of  V.  L.  Crawford, 
aforesaid,  was  located  in  a  large 
building  in  Meridian,  on  the  north 
aide  of  which  is  located  a  large  lot 
of  machinery  which  is  operated  and 
driven  by  electric  power  for  carding 
and  manipulating  the  cotton  prepar- 
atory to  bleaching,  and  on  the  south 
side  of  this  building  is  what  is  called 
the  *kier  room,'  and  in  this  'kier 
room'  on  either  side  thereof  are  lo- 
cated a  number  of  vats  or  boilers 
into  which  the  cotton  is  immersed 
into  chemical  baths,  which  vata  ex- 
tend aboye  the  floor  in  the  kier  room 
some  few  feet,  large  vats  or  boilers 
holding  many  hundred  gallons, 
which  extend  down  into  a  cellar  un- 
derneath the  floor,  and  the  tops  are 
placed  on  these  vats  or  boilers  loose- 
ly by  handhold,  which  are  even  and 
on  a  level  with  the  floor  with  the  kier 
room,  and  into  these  three  vats  or 
boilers  steam  and  hot  water  are  let 
by  pipes  which  enter  the  bottom  of 
these  three  vats  or  boilers,  and  in 
these  three  vats  or  boilers  a  boiling 
.solution  of  chemicals  Is  kept  in  which 
is  nitric  acid,  sulphuric  acid,  lunar 
caustic,  and  other  dangerous  and 
poisonous  chemicals,  and  in  the  proc- 
ess of  manufacturing  cotton  it  is 
placed  in  these  vats  or  boilers.  No 
railing  is  provided  or  other  guard  or 
protection  around  the  tops  of  these 
vats,  the  tops  of  which  are  even  with 
the  floor  as  aforesaid,  and  these  tops 
are  the  only  means  of  preventing  a 
person  from  falling  into  the  same  in 
the  darkness  or  in  the  absence  of 
fight. 

"The  plaintiffs  charge  that  the  de- 
fotdant  V.  L.  Crawford,  on  the  3d 
day  of  March,  1916,  and  before  and 
after  that  time,  had  a  contract  with 
his  eod^endant,  the  Meridian  Light 
k  Railway  Company,  who  owned 
ud  (q;»erated  an  dectoic  power  plant 
in  the  city  of  MericUan,  which  con- 
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tract  was  made  by  the  said  V.  L. 
Crawford  with  the  said  Meridian 
Light  &  Railway  Company  for  and 
on  behalf  of  himself  and  his  em- 
ployees, who  were  employed,  to  work 
Bt  said  manufacturing  plant,  one  of 
whom  was  the  said  John  W.  MulU- 
can,  deceased,  and  to  furnish  electric 
lights  and  power  for  his  [V.  L.  Craw- 
ford's] manufacturing  plant,  and  for 
the  benefit  of  his  employees  therein 
as  aforesaid,  and  to  operate  the 
machinery  used  in  said  plant,  the 
said  manufacturing  plant  operated 
by  the  said  V.  L.  Crawford  was  op- 
erated and  driven  by  the  electric 
power  furnished  by  the  said  defend- 
ant, said  Meridian  Light  &  Railway 
Company,  and  by  the  dangerous 
agency  of  steam. 

"And  plaintiffs  charge  that  this 
kier  room  with  these  vats  of  boiling 
chemicals  as  aforesaid  was  an  ex- 
ceedingly dangerous  place  to  work, 
and  that  the  tops  of  these  vats  were, 
of  course,  freqijently  removed,  aind 
had  to  be  in  order  to  immerse  the 
cotton  in  them,,  and  on  account  of 
the  poisonous  steam  coming  from 
them  and  the  danger  of  falling  into 
them,  particularly  at  nighttime,  the 
kier  room  was  a  most  dangerous 
place  to  work,  as  both  the  defendants 
then  and  there  well  knew,  and  that 
V.  L.  Crawford,  as  employer  of  J.  W. 
MuUican,  deceased,  was'  bound  by 
law  to  make  this  kier  room  a  reason- 
ably safe  place  to  work  by  day  and 
by  night,  and  said  Mullican  was  em- 
ployed to  work  there  at  night,  and  in 
order  to  make  this  kier  room  a  rea- 
sonably safe  place  to  work',  Craw- 
ford, instead  of  performing  the  duty 
himself  of  lighting  the  room,  in  or- 
der to  prevent  his  employees  from 
falling  into  said  vats  and  being  hurt 
in  said  kier  room,  employed  the  said 
Meridian  Light  &  Railway  Company 
to  perform  this  duty  for  him,  the 
duty,  as  aforesaid,  which  he  owed 
Jphn  W.  Mullican,  and  both  the  de- 
fendants well  knew  that  it  was  of 
vast  importance,  in  order  to  make 
this  room  a  reasonably  safe  place  to 
work,  that  these  lights  be  kept  burn- 
ing constantly  in  the  night. 

"Plaintiffs  charge  that  they  file 
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herewith  a  copy  of  the  contract  so 
made  by  V.  L.  Crawford  for  and  on 
behalf  of  his  employees  as  aforesaid 
with  the  Meridian  Light  &  Railway 
Comity,  and  make  the  same  a  part 
of  this  declaration  the  same  as  if 
fully  copied  herein. 

"Plaintiffs  further  charge  that 
said  Meridian  Light  &  Railway  Com- 
pany had  for  a  long  time  furnished 
the  electric  current  which  lights  this 
kier  room  where  John  W.  Mullican 
was  required  to  work  for  Crawford 
among  these  dangerous  vats  of  boil- 
ing ■  chemicals,  and  the  conduct  of 
said  Mullican  there  and  his  work 
there  was  based  in  good  faith  upon 
his  expectations  that  said  Light  & 
Railway  Company  would  continuous- 
ly perform  its  duty  under  its  con- 
tract aforesaid  with  his  employer 
and  master  on  his  behalf  made  as 
aforesaid,  and  would  not  permit 
their  lights  to  go  out  during  working 
hours  of  the  night  and  thus  render 
this  kier  room  an  unsafe  place  to 
work. 

"Plaintiffs  further  charge  that  on 
said  3d  day  of  March,  1916,  said 
John  W.  Mullican  being  employed 
by  the  said  V.  L.  Crawford  in  said 
manufacturing  plant  aforesaid,  and 
being  at  the  time  in  the  room  known 
as  the  'kier  room'  in  the  performance 
of  his  duty,  that  is,  the  room  where 
the  tops  of  these  three  vats  or  boil- 
ers came  up  with  the  level  of  the 
floor,  and  over  which  vats  the  tops 
were  placed  as  aforesaid  on  a  level 
with  the  floor,  and  in  the  nighttime 
the  electric  lights  in  said  plant,  by 
the  carelessness  and  negligence  of 
said  Meridian  Light  &  Railway 
Company,  suddenly,  on  account  of 
their  d^ective  machinery,  and  the 
carelessness  or  indifference  of  its 
agents  and  servants,  were  permitted 
to  go  out,  and  left  this  room  in  dark- 
ness, and  it  so  happened  that  just 
about  this  time,  by  the  carelessness 
and  negligence  of  said  V.  L.  Craw- 
ford and  his  servants,  the  fellow 
servant  of  said  J.  W.  Mullican,  one 
of  the  tops  of  these  three  vats  was 
left  off  and  the  vat  was  left  open, 
and  this  vat  was  then  full  of  a  boil- 
ing solution  made  up  of  nitric  acid. 
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sulphuric  acid,  lunar  caustic,  and 
other  dangerous .  and  poisonous 
chemicals,  and  the  said  John  W. 
Mullican  in  the  discharge  of  his  duty 
in  said  kier  room  went  walking 
across  the  floor  to  secure  a  ladder  to 
make  a  light  in  the  darkness  and 
fell  into  this  open  vat  of  boiling 
chemical  compound,  and  there  was 
cooked  literally  to  death.  He  was 
soon  rescued  and  pulled  out  and  lin- 
gered for  about  one  week,  suffering 
in  body  and  mind  all  the  tortures, 
agonies,  and  pains  of  the  lost,  and 
the  flesh  fell  away  from  his  bones, 
and  he  died  as  a  result  of  falling  into 
said  vat. 

'Tlaintiffs  charge  that  the  Merid- 
ian Light  &  Railway  Company 
knew  that  this  result  was  likely  to 
follow,  and  had  reason  to  anticipate 
such*  a  result  if  they  failed  to  com- 
ply with  their  contract,  which  was 
to  keep  lights  continuously  burning 
in  said  kier  room  during  the  night, 
and  that  they  well  knew  that  said 
lights  were  furnished  for  the  use  and 
benefit  of  these  employees  and  to 
make  said  kier  room  a  safe  place  for 
them  to  work,  as  it  Was  employed  to 
do  for  said  Crawford,  for  him  and  in 
his  place. 

"Plaintiffs  further  charge  that  it' 
was  then  and  there  the  duty  of  said 
Crawford  to  furnish  his  employees 
and  John  W.  Mullican  a  safe  place 
to  work,  and  to  keep  and  maintain 
said  place  ao  furnished  him  to  work 
in  a  reasonably  safe  condition,  and 
he  breached  this  duty  and  was  guil- 
ty of  gross  carelessness  and  negli- 
gence, in  that  the  said  three  vats 
were  so  defectively  constructed,  as 
his  codefendant  well  knew,  that  no 
safeguard  or  railing  was  provided 
around  the  top  thereof,  even  with  the 
floor  as  they  were,  or  other  means 
to  prevent  people  from  falling  into 
the  same  when  the  tops  were  off,  and 
also  by  the  carelessness  and  negli- 
gence of  his  agents  and  servants  by 
then  and  there  leaving  the  tops  off 
of  said  vat  into  which  Mullican  fell. 

"And  plaintiffs  further  charge 
that  it  was  then  and  there  the  duty 
of  the  Meridian  Light  &  Railway 
Company,  which  it  then  and  there 
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owed  the  said  V.  L.  Crawford  and 
his  said  employee,  John  W.  Mullican, 
to  keep  and  maintain  lights  in  said 
kier  room,  and  to  keep  them  con- 
atantiy  burning,  and  it  breached  this 
dnty  and  was  guilty  of  gross  care- 
lessness and  negligence  in  permitting 
its  lights  to  suddenly  go  out  then 
and  there  at  the  time  Mullican  fell 
into  said  vat,  and  that  its  lights 
went  out  because  of  the  breaking 
down  of  its  machinery,  which  was 
defective  and  worn  out,  and  the 
.  lights  were  permitted  to  go  out  by 
the  car^essness  and  gross  negli- 
gence of  its  employees  in  failing  to 
operate  its  plant  so  as  to  keep  said 
lights  continuously  burning,  as  it 
had  undertaken  to  do  for  the  benefit 
of  said  Mullican. 

"And  so  the  plaintiffs  charge  that 
by  the  combined  and  joint  neg- 
ligence, which  joint  negligence  was 
the  proximate  cause  of  Mullican's 
death,  and  by  the  joint  negligence  of 
said  defendants  as  aforesaid,  John 
W.  Mullican  was  caused  to  fall  into 
said  vat  and  get  burned  to  death  as 
afOTNtaid,  from  which  an  action  has 
survived  to  the  plaintiffs,  and  they 
have  been  damaged,  and  also  they 
have  the  right  to  demand  damages 
for  all  pain  and  suffering  endured  by 
said  J.  W.  Mullican  as  aforesaid,  and 
all  losses  sustained  by  him. 

'TVherefore  they  sue  and  demand 
judgment  for  actual  and  punitive 
damages  in  the  sum  of  $50,000 
against  the  said  defendants,  togeth- 
er with  all  costs  of  this  suit." 

The  written  contract  between  the 
Meridian  Light  &  Railway  Compa- 
ny and  Crawford,  in  which  the  light 
company  agrees  to  furnish  electrical 
energy  for  power  purposes  at  the 
plant  of  Crawford,  is  filed  with  the 
declaration  as  an  exhibit,  and  is 
pleaded  as  a  part  of  it.  We  here  set 
oat  the  contract  between  the  light 
company  and  Crawford,  which  is  as 
follows:  ^ 

Contract. 

This  contract  and  agreement  made 
and  entered  into  this  the  1st  day  of 
February,  1915,  by  the  Meridian 
Light  &  Railway  Company  herein- 
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after  styled  for  convenience  sake 
"party  of  the  first  part,"  and  Mr.  V. 
L.  Crawford,  hereinafter  styled  for 
convenience  sake  "party  of  the  sec- 
ond part,"  both  of  the  city  of  Merid- 
ian, Lauderdale  county,  state  of  Mis- 
sissippi, witnesseth: 

That  the  party  of  the  first  part 
hereby  agrees  to  furnish  to  the  party 
of  the  second  part  electrical  energy 
for  power  purposes  at  the  premises 
occupied  by  the  party  of  the  second 
part  known  as  a  "linter  washing  and 
drying  factory"  located  on  the  Al- 
abama Great  Southern  Railroad  in 
the  eastern  part  of  the  city  of  Merid- 
ian. Said  electrical  energy  to  be 
furnished  for  a  period  of  three  years 
from  the  date  of  signing  of  this  con- 
tract at  a  rate  of  2i  cents  per  kilo- 
watt hour,  the  amount  of  bill  to  be 
determined  by  the  readings  of  an 
electrical  meter  or  meters  which  the 
party  of  the  first  part  will  install  in 
the  building  or  premises  owned  by 
the  said  party  of  the  second  part. 

In  consideration  of  this  it  is 
agreed  that  the  party  of  -the  second 
part  shall  operate  twenty-four  hours 
per  day  two  twenty-horse  power  mo- 
tors, and  three  five-horse  power  mo- 
tors during  the  entire  period  of  this 
contract.  It  is  further  agreed  that 
in  the  event  the  party  of  the  second 
part  ceases  to  operate  twenty-four 
hours  per  day,  that  this  contract  be- 
comes void,  and  that  the  party  of  the 
second  part  will  be  furnished  by  the 
party  of  the  first  part  electrical  ener- 
gy at  its  regular  published  rates. 

In  consideration  of  the  party  of 
the  second  part  paying  its  bills 
promptly  on  or  before  the  tenth  day 
of  each  month  following  that  in 
which  the  service  is  rendered  by  the 
party  of  the  first  part,  a  discount  of 
\  cent  per  K.  W.  H.  will  be  allowed 
to  the  party  of  the  second  part  by 
the  party  of  the  first  part. 

It  is  further  agreed  by  and  be- 
tween the  two  parties  that  the  duly 
authorized  agents  of  the  party  of  the 
first  part  shall  have  free  access  to 
the  motors  and  their  connections 
which  will  be  installed  in  the  prem- 
ises of  the  party  of  the  second  part 
at  all  hours  and  for  any  purpose. 
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It  is  further  agreed  and  under- 
stood that  the  party  of  the  second 
part  shall  assume  all  risks  for  dam- 
ages caused  by  defective  wirinsr. 

It  is  also  agreed  that  the  par^  of' 
the  first  part  may  have  the  privilege 
of  removing  its  meters,  and  discon- 
tinuing furnishing  service  upon  the 
failure  of  the  party  of  the  second 
part  to  pay  said  bills  for  electrical 
energy  promptly  when  due. 

It  is  also  agreed  by  and  between 
the  two  parties  that  the  party  of  the 
first  part  shall  not  be  held  liable  on 
account  of  interruptions  to  service 
due  to  boiler  explosions,  lightning, 
cyclones,  or  other  causes  beyond  its 
control. 

Signed  in  duplicate  this  the  1st 
day  of  February,  1915.  Meridian 
Light  &  Railway  Company,  by 
[Signed]  A.  B.  Patterson,  Grieiieral 
Manager.   [Signed]  V.  L.  Crawford. 

The  contract  between  Crawford 
and  the  light  company  having  been 
filed  as  a  part  of  the 
r**^  .f  flitu*  plaintiffs'  dedara- 
tion,  the  plaintiffs* 
rights  must  be  de- 
termined by  it  with  reference  to 
whether  or  not  the  light  company 
owed  any  duty  to 
the  deceased  em- 
ployee of  Crawford. 
The  declaration  is  to  be  construed 
most  strongly  against  the  pleader, 
and  the  character  of  the  contract 
set  out  as  a  part  of  the  declaration 
cannot  be  altered  by  any  allegations 
or  conclusions  of  the  declaration. 
Therefore,  wheth^,  there  was  such 
relationship  between  the  deceased 
and  the  light  company  as  imposed 
a  duty  of  reasonable  care  by  the 
light  company  toward  him  must  be 
ascertained  from  the  terms  of  the 
contract  set  out  and  relied  upon  by 
the  pleading  of  the  plaintiffs  below. 
In  other  words,  if  there  be  a  confli?t 
between  the  terms  of  the  written 
contract  and  the  allegations  and 
conclusions  of  the  declaration,  the 
true  fact  will  be  taken  to  be  in  con- 
formity with  the  contract  pleaded 
in  the  declaration. 

It  is  clear  to  us  that  the  contract 
obligated  the  light  company  to  do 
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no  more  than  to  "furnish  to  the  par- 
ty of  the  second  part  electrical  ener- 
gy for  power  purposes  at  the  prem- 
ises occupied  by  the  party  of  the 
second  part,  known  as  a  linter 
washing  and  drying  factory.' " 

The  contract  imposed  no  duty  up- 
on the  light  company  to  furnish 
lights    and  keep 
them  jauming  in  the  c^?"S2f^ 
factory  for  the  use  Si^V^Ji^^ 
and  safety  of  the  ««tr  to 
employees  therein. 
No  such  service  was  promised  or 
contemplated  under  the  contract, 
therefore  it  necessarily  follows  that, 
since  there  was  no  such  duty  on 
the  imrt  of  the  light  company  to- 
ward the  deceased,  there  can  b6  no 
liability  against  it  for  damages  on 
account  of  the  unfortunate  death 
alleged  to  have  been  caused  by  the 
extinguishment  of  the  lights  in  the 
plant. 

The  appellant  contends  that  the 
light  company  was  the  agent  of 
Crawford,  and  as  such  agent  neg- 
ligently failed  to  keep  the  plant 
lighted  as  a  duty  owed  to  Crawford 
and  the  deceased  employee,  MuUi- 
can.  We  have  reviewed  exhaustive- 
ly the  authorities  on  the  question 
of  the  liability  of  agents  for  neg- 
ligence in  the  performance  of  duties 
to  principals  and  third  persons,  and 
with  much  interest  we  have  ob- 
served the  distinctions  made  be- 
tween acts  of  nonfeasance  and  mis- 
feasance, or  acts  of  omission  and 
commission.  We  find  our  own  court 
in  Feltus  v.  Swan,  62  Miss.  415,  held 
that  a  mere  agent  is  not  liable  for 
an  omission  oi  duty  except 'to  lus 
principal.  This  rule  i^pears  to  be 
well  established  in  the  textbooks 
and  many  decisions  in  other  states. 
However,  the  more  modem  rule, 
which  we  think  is  based  upon  better 
reasoning,  is  that  the  relation  of 
agency  does  not  ex- 
empt a  person  from  rST/iffibir.^ 
liability  for  an  m-  ot  avent  (or 
jury  to  a  third  per-  ^'^fSS^T*"'^ 
son  resulting  from 
his  neglect  of  duty  for  which  he 
would  otherwise  be  liable.  This 
liabflity  is  not  based  upon  the  con- 
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tmctiutl  relation  existing  between 
the  principal  and  agent, -but  upon 
the  common-law  obligation  tturt 
enaj  person  must  so  use  that  which 

he  controls  as  not  to  injure  another. 
Bat  it  must  be  borne  in  mind  that 
this  rule  of  liability  always  rests 
upon  the  question  of  the  duty  of  the 
agent  tovrard  the  injured  party  and 
-.bw«e«  negligent  disre- 

«•  gard  of  violation  of 

that  duty,  and  that 
where  no  duty  exists  there  can  be 
no'  liability.  It  is  the  fact  that  the 
agent  is  guilty  of  a  wrongful  or  neg- 
ligent act  amounting  to  a  breach  of 
duty  which  he  owes  to  the  injured 
person  that  makes  him  liable.  It 
seems,  therefore,  that  the  modem 
rule  tends  to  abolish  the  distinction 
between  the  agent's  acts  of  commis- 
sion and  omission  wherever  such 
act  involves  a  breach  of  duty.  21 
R.  C.  L.  851 ;  Story,  Agency,  §  309. 

It  is  argued,  in  substance,  by  the 
ai^llants  that  the  light  company 
&s  agent  of  Crawford  negligently 
failed  to  furnish  lights  continuous^ 
burning  for  the  use  and  protection 
of  the  employees  in  the  factory. 
This  contention  cannot  be  main- 
tained, in  our  judgment,  for  the 
reason  that  there  was  no  privity  or 
.  ,  other  relation  be- 

^TSu'uiut-  tween  the  light 
"m»i*t^'**  company  and  the 
deceased  which  ob- 
ligated the  light  company  to  furnish 
continuous  lighting,  or  any  h'ghU 
whatever,  in  the  factory. 

Nor  was  there  any  common-law 
duty  imposed  upon  the  light  com- 
pany to  furnish  a  safe  and  contin- 
uously lighted  plant  for  the  use  and  . 
safety  of  the  deceased.  In  truth, 
the  light  company  here  was  not  an 
agent  of  Crawford  to  furnish  lights 
m  the  factory.  It  had  no  control 
or  supervision  over  the  lighting  of 
the  plant,  but  was  a  mere  contractor 
to  furnish  electrical  energy  for  pow- 
er purposes  at  a  stipulated  price  per 
kilowatt  hour.  Therefore,  in  view 
of  the  facts  alleged  in  the  declara- 
tion, there  is  no  liability  on  the  part 
of  the  light  company  for  the  unfor- 
tUMte  deal^  of  Mr.  Mullican ;  conso-  . 
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quently  the  judgment  of  the  lower 
court  as  to  the  light  company  is  af- 
firmed. 

As  to  the  appellee  Crawford,  we 

think  the  lower  court  erred  in  ren- 
dering a  judgment  in  his  favor  on 
the  plea  in  bar  setting  up  his  dis- 
charge in  bankruptcy.  The  motion, 
which  was  sustained 
by  the  court,  for  for  JndKnkCBt— 
final  judgment  on  SlSXedY-Sr  *' 
this  plea,  should 
not  have  been  granted  until  the  or- 
der of  a  stay  of  proceedings  in  the 
case  had  been  set  aside,  and,  even 
then,  judgment  on 
the  plea  should  not  ""bSil^Jr-?"* 
have  been  allowed,  JlSSJV.**'  *'* 
since  the  plea  con- 
cluded "to  the  country."  It  is  true 
that  this  was  merely  a  mistake  in 
the  form  of  the  pleading,  and  the 
plea  could  have  been  amended  to  one 
of  verification,  which  would  have 
called  for  a  replication,  yet  this*  was 
not  done,  and  since  the  plea  put  at 
issue  the  fact  pleaded  by  concluding 
"to  the  country,"  we  are  not  willing 
to  say  that,  while  the  pleadings 
were  in  this  shape  through  no  fault 
of  appellants,  and  without  waiver, 
the  motion  for  a  final  judgment  on 
the  plea  was  proper.  It  appears 
that  the  plea  was  insufficient  inr  law 
and  form,  and  eouM  have  been 
stricken  or  answered  either  by  de- 
murrer or  replica^n,  but  its  conchi^ 
sion  "to  the  country"  should  have 
been  under  the  circumstances  con- 
sidered as  a  joinder  of  issue,  if  valid 
at  all  for  any  purpose. 

The  judgment  of  the  lower  court 
as  to  the  appellee  Crawford  is  re- 
versed, and  the  cause  remanded;  af- 
firmed as  to  the  appellee  light  com- 
pany. 

Ethridgc,  J.,  dissenting: 

I  am  compelled  to  dissent  from 
that  part  of  the  opinion  in  this  case 
which  holds  that  the  declaration 
did  not  state  a  cause  of  action 
against  the  Meridian  Light  &  RaiT- 
way  Company.  The  'cause  having 
been  decided  on  bill  and  answer,  all 
the  allegations  of  the  bill  are  to  be 
taken  as  true,  and  if  they  are  true  - 
I  think  liability  exists.    A  critical 
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reading  the  declaration  set  out  in 
the  majority  opinion  shows  that  the 
Meridian  Light  &  Power  Company 
had  a  contract  with  V.  L.  Crawford, 
which  contract  was  made  on  behalf 
of  himself  and  his  employees  who 
were  employed  to  work  in  his  manu- 
facturing plant,  among  whom  was 
the  deceased,  and  that  said  Meridian 
Light  &  Railway  Company  was  to 
furnish  electric  light  and  power  for 
Crawford's  manufacturing  plant 
and  for  the  benefit  of  his  employees 
therein.  It  is  further  alleged  that 
the  kier  room  was  an  exceedingly 
dangerous -place  to  work;  that  it 
contained  boiling  vats,  the  tops  of 
which  had  to  be  frequently  removed 
for  the  purpose  of  immersing  the 
cotton,  and  that  both  of  the  defend- 
ants, Crawford  and  the  Meridian 
Light  &  Railway  Company,  knew 
of  the  dangerous  condition;  that  in 
order  to  make  the  said  room  safe  for 
his  employees  it  was  his  duty  to 
have  the  premises  properly  lighted, 
and  that,  instead  of  performing  the 
duty  himself  and  preventing  his  em- 
ployees from  falling  into  the  vats 
and  being  hurt  in  the  room,  Craw- 
ford employed  the  Meridian  Light  & 
Railway  Company  to  light  it  for 
him;  and  that  both  defendants 
knew  the  importance  of  keeping 
these  lights  constantly  burning 'at 
night.  It  further  alleged  that  the 
Meridian  light  &  Railway  Compa- 
ny had  for  a  long  time  furnished 
electric  current  which  lighted  this 
kier  where  the  deceased  was  re- 
quired to  work,  and  that  Mullican 
acted  in  good  faith  upon  the  expec- 
tation that  the  li£^t  company  would 
continuously  perform  its  duty  in  the 
premises,  and  that  Mullican  was  at 
work  in  the  performance  of  his  duty 
when  the  lights  went  out  through 
the  negligence  of  the  Meridian  Light 
&  Railway  Company  on  account  of 
their  defective  machinery  and  the 
carelessness  and  indifference  of  its 
agents  and  servants,  leaving  the 
room  in  darkness.  It  further 
charged  that  the  Meridian  Light  & 
Railway  Company  knew  that  the  in- 
juries of  the  kind  complained  of 
were  likely  to  follow,  and  that  it  had 
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reason  to  anticipate  such  a  result 
as  deceased's  injury  if  it  failed  to 
comply  with  its  contract  and  keep 
the  lights  continuously  burning  dur- 
ing the  night,  and  that  both  of  said 
defendants  knew  that  the  said  lights 
were  furnished  for  the  use  and  ben- 
efit of  the  employees  of  Crawford 
and  to  make  the  kier  room  a  safe 
place  to  work.  It  was  further 
charged  that  it  was  the  duty  of  the 
Meridian  Light  &  Railway  Company 
to  keep  and  maintain  the  lights  in 
the  said  kier  room,  and  to  keep  them 
constantly  burning,  and  that  it 
breached  this  duty  and  was  guilty 
of  gross  carelessness  and  negligence 
in  permitting  its  lights  to  go  sud- 
denly out,  and  ihat  the  lights  -went 
out  because  of  the  breaking  down  of 
the  machinery  of  the  Meridian  Light 
&  Railway  Company,  which  was  de- 
fective and  worn  out,  and  the  lights 
were  permitted  to  go  out  by  the 
carelessness  and  gross  negligence 
of  its  employees  in  failing  to  operate 
its  plant  so  as  to  keep  said  lights 
continuously  burning  as  it  had  un- 
dertaken to  do  for  the  benefit  of 
Mullican.  An  analysis  of  the  con- 
tract made  exhibit  to  the  declara- 
tion shows  that  the  manufacturing: 
plant  of  Crawford  was  required  to 
operate  twenty-four  hours  per  day 
two  twenty-horse  power  motors, 
and  three  five-horse  power  motors 
during  the  entire  period  of  the  con- 
tract. Under  the  contract  the  Me- 
ridian Light  &  Railway  Company 
was  to  furnish  Crawford  with  elec- 
tric energy  for  power  purposes  at 
the  premises 'occupied  by  the  lintei- 
washing  and  drying  factory  in  the 
city  of  Meridian  for  a  period  of 
three  years,  at  a  reduced  price  per 
kilowatt  The  contract  further  re- 
cites: "It  is  further  agreed  by  and 
between  the  two  parties  that  the 
duly  authorized  agents  of  the  party 
of  the  first  part  [Meridian  Light  & 
Railway  Co.]  shaU  have  free  access 
to  the  motors  and  their  connections 
which  will  be  installed  in  the  prem- 
ises of  the  party  of  the  second  part 
at  ail  hours  arid  for  any  purpose," 
(Italics  mine.) 
In  my  opinion  this  contract  in 
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DO  wise  contradicts  the  alles:ations 
of  the  declaration.  It  is  well  known 
that  in  cities  the  lights  are  gener- 
ally furnished  by  electric  light  com- 
panies to  business  institutions  and 
residences  for  hire^  and  it  is  well 
known  that  the  same  current  that 
^mishes  power  is  used  for  lighting 
and  heating  purposes.  The  same 
socket  the  light  bulb  Js  inserted  in 
may  be  used  to  supply  motion  or 
heat.  Electrical  energy  is  adapted 
equally  to  all  purposes  above  named, 
and  may  be  transformed  from  one 
purpose  to  another  by  the  simple 
expedient  of  changing  the  appliance 
from  light  to  heat  or  motion,  or  vice 
versa. 

The  declaration  alleges  specifical- 
ly that  the  Meridian  Light  &  Rail- 
way Company  was  engaged  in  light- 
ing the  plant,  and  had  been  for  a 
long  time.  This  allegation  is  not 
contradicted  by  the  contract  at  all. 

I  think  this  case  falls  within  the 
principle  announced  by  Chief  Justice 
Gray  in  Osborne  v.  Morgan,  130 
Mass.  102,  39  Am.  Rep.  437.  In  this 
case  Judge  Gray,  who  afterward  was 
a  member  of  the  Supreme  Court  of 
the  United  States,  states:  "If  an 
agent  never  does  anything  towards 
carrying  out  his  contract  with  his 
principal,  but  wholly  omits  and  neg- 
lects to  do  so,  the  principal  is  the 
only  person  who  can  maintain  any 
action  against  him  for  the  nonfea- 
sance. But  if  the  agent  once  actual- 
ly undertakes*  and  enters  upon  the 
execution  of  a  particular  work,  it 
is  his  duty  to  use  reasonable  care  in 
the  manner  of  executing  it,  so  as 
not  to  cause  any  injury  to  third  per- 
sona which  may  be  the  natural  con- 
sequence of  his  acts ;  and  he  cannot, 
by  abandoning  its  execution  midway 
and  leaving  things  in  a  dangerous 
condition,  exempt  himself  from  li- 
ability to  any'  person  who  suffers  in- 
jnry  by  reason  of  his  having  so  left 
them  without  proper  safeguards." 

This  principle  is  announced  in  this 
decision  quoted  from  in  Mechem  on 
Agency,  2d  ed.  §§  1465-1472,  and 
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this  distinction  is  discussed  and  the 
distinction  between  nonfeasance  and 
misfeasance  clarified  in  2  C.  J.  824- 
826,  and  Lough  v.  John  Davis  &  Co. 
94  Am.  St.  Rep.  848,  and  note  (30 
Wash.  204-208,  59  L.R.A.  802,  70 
Pac.  491,  17  Am.  Neg.  Rep.  146) ; 
Mayer  v.  Thompson-Hutchison  Bldg. 
Co.  28  LJI.A.  438,  and  note  (104 
Ahi.  611,  68  Am.  St  Rep.  88,  16  So. 
620) ;  also  Campbell  v.  Portland 
Sugar  Co.  62  Me.  662,  16  Am.  Rep. 
503;  Baird  v.  Shipman,  132  111.  16, 
7  L.R.A.  128,  22  Am.  St.  Rep.  504, 
23  N.  E.  384 ;  Cam«^)n  v.  Mount,  86 
Wis.  477,  22  L.R.A.  612,  66  N.  W. 
1094;  Ward  v.  Pullman  Co.  25 
LJLA.(N.S.)  843,  andnotft  (131  Ky. 
142,  114  S.  W.  754).  See  also  Ellis 
v.  McNaughton,  76  Mich.  237,  15 
Am.  St.  Rep.  308,  42  N.  W.  1113; 
Consolidated  Gas  Co.  v.  Connor,  114 
Md.  140,  32  L.R.A.(N.S.)  809,  78 
Atl.  725.  » 

If  the  contract  had  never  been  en-' 
tered  upon  by  the  Meridian  Light  & 
Railway  (Company,  no  one  other  Uian 
Crawford  would  have  a  right  of  ac- 
tion for  the  failure  to  perform  the 
contract,  but  when  the  Meridian 
Light  &  Railway  Company  entered 
upon  the  performance  of  its  contract 
it  became  responsiUe  for  injuries 
resulting  from  its  wrong  and  neg* 
ligence  in  the  performance  of  the 
contract.  The  declaration  shows 
that  this  place  was  highly  dan- 
gerous, and  that  the  manufacturer 
was  manufacturing  ingredients  of 
high  explosives,  and  that  common 
prudence  required  the  place  to  be 
kept  lighted.  It  was  the  duty  of  the 
Meridian  Light  &  Railway  Company 
to  furnish  suitable  machinery  and 
appliances  for  the  discharge  of  its 
contract ;  and,  if  it  was  using  worn- 
out  machinery,  which  was  liable  at 
any  time  to  break  down  and  leave 
this  dangerous  place  unlighted,  it 
was  negligence  for  which  it  was  li- 
able. 

C^k,  J.,  joins  in  this  dissent. 
Suggestion  of  error  overruled. 
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The  decision  in  the  nported  case 
(UumcAN  V.  HEBnuAN  Light  &  R. 
Ca  ante,  166)  seenu  to  be  one  of 
first  impression  on  the  question  of  the 
liability  of  an  electric  company  for 
injuries  to  an  employee  of  one  to 
whom  it  furnishes  current  for  light 
or  power  purposes,  resulting  from  its 
breach  of  duty  in  wrongfully  failing 
to  furnish  current  acceding  to  .it<: 
•contract.  In  this  case  the  contract 
merely  obligated  the  light  and  power 
company  to  furilish  "electrical  energy 
for  power  purposes"  at  the  employ- 
er's manufacturing  plant;  and  the 
plaintlfTs  intestate  died  as  the  result 
of  falling  into  a  vat  of  boiling  acid 
when,  as  it  was  alleged,  the  Ughts 
■  were  extinguished  by  a  wrongful 
break  in  the  supply  of  electric  cur- 
rent. The  conclusion  in  the  majority 
opinion  is  based  squarely  upon  the 
point  that  the  defendant  power  com- 
pany under  its  contract  was  under  no 
duty  to  furnish  tights  and  keep  them 
burning  for  the  safety  of  its  eustom- 
er's  employees  because  no  such  serv- 
ice was  either  promised  or  contem- 
plated. The  conclusion  was  reached 
in  the  face  of  the  contention  that  since 
the  master  owed  a  duty  to  his  serv- 
ants, including  ^e  deceased,  to  fur- 
nish a  safe  place  to  work,  and  that 
since  lights  were  essential  to  such 
safety,  and  the  master  had  contracted 
with  the  defendant  power  company 
for  the  current  therefor,  the  master 
had  delegated  such  duty  to  the  power 
company,  and  the  latter  became  the 
agent  of  the  master  and  was  liable 
for  the  breach  of  such  duty  by  per- 
mitting the  break  in  the  supply  of 
current  which  extinmiished  the 
lights.  It  is  interesting  in  this  con- 
nection to  note  the  position  of  the 
dissenter,  and  especially  his  quota- 
tion from  Osborne  v.  Morgan  (1881) 
130  Mass.  102,  89  Am.  Rep.  437,  which 
draws  a  distinction  betv^ea  the  fail- 
ure of  the  agent  to  enter  upon  the 
performance  of  the  contract,  and  his 
failure  after  entering  upon  its  per- 


formance, to  exercise  due  care  to  pre- 
vent injury  to  third  persona. 

In  a  number  of  cases  in  which  it 
was  not  necessary,  as  it  was  in  the  re- 
ported case  (MULLICAN  v.  Meridia:: 
Light  &  R.  Co.),  to  predicate  the 
claim  of  negligence  upon  a  breach  of 
duty  created  by  the  contract  between 
the  employer  and  the  electric  com- 
pany, but  there  was  a  duty  arising  at 
common  law  or  under  statute  and 
owing  directly  to  all  persons  rightly 
upon  the  premises,  e.  g.,  the  duty  to 
keep  wires  properly  insulated,  the 
courts  have  passed  upon  the  degree 
of  care  required  of  one  furnishing 
electricity  toward  an  employee  of  a 
patron.  Thus,  it  has  been  held  that 
'Hn-dinary"  (Ennls  v.  Gray  (1895)  87 
Hun,  855,  34  N.  Y.  Supp.  379;  Den- 
son  V.  Georgia  R.  &  Electric  Co. 
(1910)  136  Ga.  132.  68  S.  E.  1113), 
''reasonable"  (Anderson  v.  Jersey 
City  Electric  Light  Co.  (1899)  63  N. 
J.  L.  387,  43  Atl.  654.  6  Am.  Neg.  Sep. 
314;  Brooks  v.  Consolidated  Gas  Co. 
(1904)  70  N.  J.  L.  211,  57  Atl.  396,  16 
Am.  Neg.  Rep.  127;  Fish  v.  Waverly 
Electric  Ught  &  P.  Co.  (1907)  189 
N.  Y.  336,  IS  L.R.A.(N.S.)  226,  82  N. 
E.  150),  and  "proper"  (Adams  v. 
United  Light,  Heat  &  P.  Co.  (1918) 
69  Pa.  Super.  Ct.  478)  care  is  re- 
quired to  protect  the  employees  of  a 
patron;  and  that  not  only  a  very 
"high"  degree  of  care  is  necessary 
(Bourke  v.  Butte  Electric  &  Power 
Co.  (1905)  33  Mont  267,  83  Pac.  470), 
but  also  that  the  "highest"  (Schweit^ 
zer  V.  Citizens  General  Electric  Co. 
(1899)  21  Ky.  L.  Rep.  608,  52  S.  W. 
830;  Shaw  v.  North  Carolina  Pub. 
Serv.  Corp.  (1915)  168  N.  C  611,  84 
S.  E.  1010;  Smith  v.  Lexington  (1918) 
176  N.  C  466.  97  S.  E.  378;  Rice  v. 
Wheeling  Electrical  Co.  (1907)  62 
W.  Va.  686,  59  S.  E.  626)  as  well  as 
the  "utmost"  degree  of  care  (Giraudi 
V.  Electric  Improv.  Co.  (1895)  107 
CaL  120.  28  L.R.A.  596,  48  Am.  St. 
Rep.  114,  40  Pac.  108;  McLaughlin  v. 
Louisville  Electric  Light  Co.  (1896) 
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100  Ky.  173.  a4  L.R.A,  812,  87  S.  W. 
S51;  Mangan  v.  Louisville  Electric 
Ligfat  Co.  (Phelan  t.  Louisville  Elec- 
tric Ligrht  Co.)  (1906)  122  Ky.  «76, 
6LJl^(N£.)  469,  91  S.  W.  708, 
boldinflr  that  by  ^'utmost  care  and  sUir* 
as  here  used  is  meant  '^he  highest 
decree  of  care  and  skill  known  which 
may  be  used  under  the  same  or  simi- 
lar  circumstances  (Clayton  t.  Enter- 
prise Electric  Co.  (1916)  82  Or.  149, 
161  Pac.  411)  must  be  ezflFCised  to 
protect  the  customer's  employees.  It 
has  also  been  said  that  electricity  is 
a  dangerous  agent,  and  the  degree  of 
care  devolving  upon  a  purveyor  there- 
of toward  a  servant  of  a  consumer  is 
in  proportion  to  the  dangers  which  it 
is  its  duty  to  avoid.  Economy  Light 
&  P.  Co.  v.  Stephen  (1900)  87  III. 
App.  220,  affirmed  in  (1900)  187  111. 
1S7.  68  N.  E.  869.  And  see  Anderson 
V.  Jersey  City  Electric  Light  Co. 
(1899)  68  N.  J.  L.  887,  43  Atl.  654, 
6  Am.  Neg.  Rep.  314,  wherein  the 
court  said  that  "the  elemental  rule  is 
that  whoever  uses  a  highly  destruc- 
tive agency  is  held  to  a  corresponding 
high  degree  of  care,"  and  that  "eare, 
in  this  sense,  means  more  than  mere 
mechanical  skill;  it  includes  cirenm- 
xpection  and  foresight  with  regard 
to  reasonably  probable  contingen- 
cies." And  .see  also  Clayton  v.  En- 
terprise Electric  Co.  (Or.)  supra.  In 
Shaw  V.  North  Carolina  Pub.  Serv. 
Corp.  (1916)  168  N.  C.  611,  84  S.  B. 
1010,  supra,  the  court  discussed  the 
degree  of  care  required  as  follows: 
'Those  who  use  and  control  so  dan- 
gerous and  subtle  an  agency  as  elec' 
tricity  in  their  commercial  pursuits 
most  not  be  permitted  to  theorize  in 
regard  to  its  prolnble  effects  or  spec- 
ulate upon  chances  as  to  results, 
when  the  danger  to  human  life  is  so 
fmt  uid  may  be  so  disastrous.  It 
is  not  too  much  to  require  of  them  the 
highest  practicable  degree  of  care  and 
vigilance  in  the  management  of  their 
appliances  which  carry  and  conduct 
this  deadly  current,  for  no  ordinarily 
imident  man  would  bestow  less  in 
rach  circumstances.  If  it  raises  ex- 
penses to  be  more  watchful  and  cau- 
tious than  in  ordinary  cases  where 
there  is  no  such  dangerous  agency 


employed,  and  thereby  profits  are  re- 
duced, it  is  far  better  that  it  be  so 
than  that  the  toll  of  human  life  be 
alarmingly  increaaed^  .  While  the 
dealer  in  eleetricitir  may  not  be  an 
insnrer  of  safety  In  its  uw  by  custom- 
ers and  other  persons  coming  in  con- 
tact with  it,  the  care  exacted  by  the 
law  is  raised  to  the  highest  degree  in 
order  to  be  commensurate  with  the 
great  danger  inv<riTed  and  to  safe- 
guard the  public.  All  authorities 
agree  that  tiiere  mast  be  frequent,  if 
not  constant,  inspection  and  unremit- 
ting vigilance.** 

In  Fish'  V.  Waverly  Electric  Light 
&  P.  Co.  (1907)  189  N.  Y.  336,  13 
L.R.A.(N.S.)  226,  82  N.  E.  150,  where 
an  electric  light  company  placed  arc 
lights  in  a  store  under  a  contract 
with  the  tenant,  reserving  the  abso- 
lute property  in,  and  the  exclusive 
care,  management,  and  control  of,  the 
same,  it  was  held  that  the  company 
owed  to  an  employee  of  its  patron  the 
duty  of  using  reasonable  care  as  to 
the  manner  of  attaching  such  lights 
to  the  ceiling,  so  that  it  was  liable 
for  personal  injuries  to  such  an  em- 
ployee from  a  fall  of  a  light  in  conse- 
quence of  a  failure  to  exercise  that 
degree  of  care. 

And  where  a  company  supplying 
electric  current  to  a  customer  does 
owe  a  du^  to  him,  as,  for  instance, 
to  exercise  a  proper  degree  of  care  to 
prevent  a  dangerous  current  of  elec- 
tricity from  entering  the  building 
supplied,  it  has  been  held  that  this 
duty  extends  to  the  patron's  servants 
rightfully  upon  the  premises,  and 
that  a  failure  to  exercise  the  neces- 
sary care  rendtfrs  the  company  di- 
rectly liable  to  a  servant  injured  as 
a  result  of  such  failure,  as  for  negli- 
gence. Union  Light,  Heat  ft  F.  Co.  v. 
Amtson  (1907)  87  C.  C.  A.  81,  157 
Fed.  640  (defective  transformer) ; 
Denson  v.  Georgia  R.  &  Electric  Co. 
(1910)  186  Gb.  182,  68  S.  E.  1118 
(question  whether  or  not  proper  ap- 
pliances to  reduce  the  current  were 
used) ;  Augusta  R.  &  Electric  Go.  v. 
Beai^es  (1918)  12  Ga.  App.  849,  78 
S.  E.  949  (defective  wiring  or  trans- 
former) ;  Economy  Light  &  P.  Co.  v. 
Stephen  (1900)  87  III.  App.  220,  af- 
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firmed  in  (1900)  187  III.  137,  58  N.  E; 
359  (defective  transformer) ;  Prince- 
ton Light  &  P.  Co.  V.  Ballard  (1915) 
59  Ind.  App.  3l46,  109  N.  E.  406  (im- 
properly insulated  wires  under  the 
control  of  the  company  furnishing 
the  electric  current) ;  McLauffblin  v. 
Louisville  Electric  Lijrht  Co.  (1896) 
100  Ky.  173,  34  L.RJV.  812,  37  S.  W. 
851  (improperly  insulated  wires) ; 
Schweitzer  v.  Citizens  General  Elec- 
tric Co.  (1899)  21  Ky.  L.  Rep.  608,  52 
S.  W.  830  (same  as  preceding  case) ; 
Baries  v.  Louisville  Electric  Light 
Co.  (1904)  118  Ky.  880,  80  S.  W.  814, 
85  S.  W.  1186  (same  as  preceding 
case) ;  Mangan  v.  Louisville  Electric 
Light  Co.  (Phelan  v.  Louisville  Elec- 
tric Light  Co.)  (1906)  122  Ky.  476.  6 
LJl.A.(N5.)  469,  91  S.  W.  703  (de- 
fective transformer) ;  Cosgrove  v. 
Kennebec  Light  &  Heat  Co.  (1904)  98 
Me.  473,  57  Atl.  841  (burning  out  of 
transformer  if  due  to  negligence  or 
want  of  care  upon  part  of  company)  ; 
Vessels  v.  Kansas  City  Light  &  F.  Co. 
(1920)  —  Mo,  — ,  219  S.  W.  80  (pri- 
mary wire  charged  with  dangerous 
current  negligently  allowed  to  sag  and 
come  in  contact  with  secondary  wire, 
which  supplied  light  to  laundry 
where  plaintiff  worked) ;  Anderson 
V.  Jersey  City  Electric  Light  Co. 
(1899)  63  N.  J.  L.  387,  43  Atl. 
«54.  6  Am.  Neg.  Rep.  314  (defec- 
tively insulated  wires  carrying  dan- 
gerous current) ;  Brooks  v.  Consoli- 
dated Gas  Go.  (1904)  70  N.  J.  L.  211, 
57  Atl.  396,  16  Am.  Neg.  Rep.  127 
(improperly  protected  wires) ;  Ennis 
v.  Gray  (1895)  87  Hun,  355,  34  N.  Y. 
Supp.  379  (Improperly  placed  and  de- 
fectively insulated  p'rimary  wires  of 
a  converter) ;  Houston  v.  Durham 
Traction  Co.  (1911)  165  N.  a  4.  71  S. 
E.  21  (cause  for  dangerous  current 
on  secondary  wire  not  shown,  but 
attributed  to  defendant's  negligence) ; 
Shaw  V.  North  Carolina  Pub.  Serv. 
Corp.  (1915)  168  N.  C.  611,  84  S.  E. 
1010  (defective  transformer) ;  Wheel- 
er V.  Northern  Ohio  Traction  Co. 
(1905)  27  Ohio  C.  C.  517  (defective 
transformer  or  wiring) ;  Clayton  v. 
Enterprise  Electric  Co.  (1916)  82  Or. 
149p  161  Pac.  411  (defectively  in- 
sulated switch  or  lack  of  transform- 


er) ;  Adams  v.  United  Light.  Heat  &  F. 
Co.  (1918)  69  Pa.  Super.  Ct  478  (de- 
fective transformer) ;  Bice  v.  Wheel- 
ing Electrical  Co.  (1907)  62  W. 
Va.  685.  69  S.  B.  628  (defective  con- 
dition of  transformer).  And  the 
same  has  been-  held  where  the  duty 
was  to  so  raise  dangerous  wires 
above  the  roof  of  the  building  sup- 
plied, that  servants  having  occasion 
to  go  there  would  not  come  in  con- 
tact with  them.  Giraudi  v.  Electric  Im- 
prov.  Co.  (1895)  107  Cal.  120,  28  L.R.A. 
696.  48  Am.  St.  Rep.  114,  40  Fac  108. 
And  this  duty  is  a  continuing  one,  con- 
stant  oversight  and  repair  being 
required.  Houston  v.  Durham  Trac- 
tion Co.  (1911)  155  N.  C.  4,  71  S.  E. 
21;  Smith  v.  Lexington  (1918)  176 
N.  C.  466,  97  S.  E.  378. 

But  the  rule  announced  in  the  next 
preceding  paragraph  has  been  held  to 
apply  only  in  case  the  defective  wir- 
ing or  appliances  were  under  the  con- 
trol of  the  company  furnishing  the 
power.  Thus,  in  Princeton  Light  & 
P.  Co.  v.  Ballard  (1916)  59  Ind.  App. 
346,  109  N.  E.  405.  it  was  held  that 
the  company  was  not  liable  where  the 
defect  was  in  the  customer's  wires, 
over  which  it  had  no  supervision  or 
control.  And  to  the  same  effect,  see 
Shaw  V.  North  Carolina  Fub.  Serv. 
Corp.  (1915)  168  N.  C.  611,  84  S.  E. 
1010;  Smith  v.  Lexington  (1918)  176 
N.  C.  466,  97  S.  E.  378 ;  and  Adams  v. 
United  Light,  Heat  &  P.  Co.  (1918) 
69  Pa.  Super.  Ct.  478. 

And.  of  course,  the  decisions,  in 
order  to  favor  an  injured  servant  of 
a  patron,  must  be  based  upon  negli- 
gence or  the  failure  to  exercise  the 
required  degree  of  care  upon  the  part 
of  the  defendant  company.  See,  for 
example,  Cosgrove  v.  Kennebec  Light 
&  Heat  Co.  (1904)  98  Me.  478,  57  Atl. 
841;  Vessels  v.  Kansas  City  Light  & 
P.  Co.  (1920)  —  Mo.  — .  219  S.  W. 
80;  Fish  v.  Waverly  Electric  Light 
&  P.  Co.  (1907)  189  N.  Y.  336,  IH 
L.R.A.CN.S.)  226,  82  N.  E.  150;  Ennis 
V.  Gray  (1895)  87  Hun,  355,  34  N.  Y. 
Supp.  379;  McMuUan  v.  Edison  Elec- 
tric Illuminating  Go.  (1896)  13  Misc. 
392.  S4  N.  Y.  Supp.  248;  and  Smith  v. 
East  End  Electric  Light  Co.  (1901) 
198  Pa.  19.  47  Atl.  1128.  In  McHullan 
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V.  Edison  Electric  Illuminating  Co. 
(1895)  13  Misc.  392,  S4  N.  Y.  Supp. 
243,  supra,  where  the  defendant  light 
company  had  disconnected  the  service 
wires  in  a  house  so  that  the  owner 
might  make  repairs,  and  it  appeared 
that  such  wires  entered  the  cellar  8 
feet  above  the  floor,  and  that  the  cur- 
rent did  not  exceed  230  volts,  it  was 
held,  even  assuming  that  the  defend- 
ant did  not  tape  the  ends  of  the  serv- 
ice wireSf  that  it  was  not  liable  to  one 
engaged  in  making  repairs  for  the 
owner,  who  was  injured  as  a  result  of 
either  intentionally  or  accidentally 


shortcircuiting  the  exposed  ends  of 
the  wires.  The  court  maintained  not 
only  that  there  was  no  privity  of  con- 
tract between  the  defendant  and  the 
injured  servant,  but  also  that  there 
the  company  was  under  no  duty  to 
him,  since  it  could  not  under  the  cir- 
cumstances reasonably  anticipate 
that  anybody  would  go  to  the  cellar, 
climb  up  so  as  to  reach  the  wires, 
and  after  seeing  take  hold  of  at  least 
two  of  them  at  the  same  time  in  such 
a  manner  as  to  make  an  injurious 
short  circuit  G.  J.  G. 


BANK  OF  CALIFORNIA,  Respt, 

V. 

HENRY  W.  STARRETT,  Appt. 

WaOiiMoUm  Supreme  Court  (Dept.  So.  S)  —March  17,  19S0, 

(—  Wash.  — ,  188  Pac.  -410.) 

nOs  and  notes  —  failure  to  aiiply  deposit  account  upon  note  —  effect  on 
accommodation  maker. 

1.  Failure  of  a  bank  holding  a  demand  note  signed  by  an  accommodation 
maker  to  apply  the  deposit  account  of  the  maker  primarily  liable,  upon 
the  note,  does  not  release  the  accommodation  maker. 

[See  note  on  this  question  beginning  on  page  181.] 

—  place  of  signature  —  effect  «i    tended  to  sign,  he  is  to  be  deemed  an 
ehrracter  of  fligno-.  ™??,"®^*r, 

2.  Placing  one's  name  upon  the  le*t       ^J®**        5'     iT'"'  . 

side  of  the  bottom  of  a  note,  instead  of    —  J?'  *  " 

the  right,  does  not  render  him  an  in-  ""Jf                       ^.fSf'^nV  . 

.                            _  1         J  3.  An  accommodation  maker  of  a 

dorser  rather  than  a  maker,  under  a  promissory  note  cannot  prove,  in  de- 

stotutory  provision  that  where  a  sig-  fense  of  his  liability  thereon,  a  breach 

nature  is  so  placed  upon  an  instru-  by  the  holder  of  his  agreement  to  col- 

ment  that  it  is  not  clear  in  what  ca-  lect  the  note  from  the  one  for  whose 

pacitgr  the  one  making  the  same  in-  accommodation  he  signed  the  note. 


Appeal  by  defendant  from  a  judgment  of  the  Superior  Court  for  King 
County  (Edwards.  J.,  pro  tem.)  in  favor  of  plaintiff  in  an  action  brought 
to  recover  the  amount  alleged  to  be  due  on  a  promissory  note.  Affirmed. 

The  facta  are  stated  in  the  opinion  of  the  court. 


Messrs.  Foe  &  Falknor,  for  appel- 
lant: 

Defendnnt  signed  the  note  in  ques- 
tion as  indorser. 

Culbertson  v.  Wilcox,  11  Wash.  522, 
39  954;  Bank  of  British  Columhia 
V.  Jeffs.  15  Wash.  230,  46  Pac.  247; 
Baldwin  v.  P-^W.  41  Wash.  41fi,  83  Pac. 
9  A.L.R.— 12. 


724;  Colo^a  v.  Parksley  Nat.  Bank,  120 
Va.  812,  92  S.  E.  979;  Howard  v.  Kin- 
caid,  54  Okla.  271,  166  Pac.  628;  Ger- 
mania  Nat.  B»nk  v.  Mariner,  129  Wis. 
544,  109  N.  W.  574;  Krinner  v.  Lin- 
coln, 54  111.  App.  675.  66  111.  App.  683; 
SteininBrer  v.  Hoch,  39  Pa.  263.  80  Am. 
Dec.  621 ;  Aultman  ft  T.  Co.  v.  Gunder- 
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son,  6  S.  D.  226,  56  Am.  Kt.  Rep.  &37, 
60  N.  W.  859. 

Failure  of  a  bdnk  to  apply  a  depos- 
itor'a  funds  to  the.  payment  of  a  note 
operates  to  discharge  an  indorser. 

Horse,  Banks  &  Bkg.  6th  ed.  §  562; 
6  Cyc.  564  ;  32  Cyc.  171;  Bank  of  Tay- 
lorsville  v.  Hardesty,  28  Ky.  L.  Rep. 
1285,  91  S.  W.  729;  Brown  t.  First 
Nat.  Bank.  66  L.RJV.  870,  60  C.  C.  A. 
602,  112  Fed.  901;  Southern  Nat.  Life 
Realty  Corp.  t.  People's  Bank,  ITS  Ky. 
80,  198  8.  W.  643;  Eppingcir  v.  Ken- 
=drick,  114  Cal.  620,  46  Pac.  614;  Win- 
field  Bank  &  T.  Co.  v.  RQfaerts,  —  Ala. 
— ,  76  So.  79;  Commercial  Nat,  Bank 
T.  Henninger,  105  Pa.  496;  First  Nat. 
Bank  v.  Peltz,  176  Pa.  613,  36  L.R.A. 
832,  63  Am.  St.  Rep.  686,  36  Atl.  218; 
Mechanics  &  T.  Bank  v,  Seitz  Bros. 
160  Pa.  632,  30  Am.  St  Rep.  853,  24 
Atl.  356;  Central  Bank  t.  Thein,  76 
Hun,  571,  28  N.  Y.  Supp.  232;  Eades 
-v.  Muhlenberg  County  Sav.  Bank,  167 
Ky.  416,  163  S.  W.  494;  Lowe  v.  Red- 
dan,  123  Wis.  90,  100  N.  W.  1038,  3 
Ann.  Cas.  481;  Dawson  v.  Real  Estate 
Bank,  5  Ark.  283;  McDowell  v.  Bank 
of  Wilmington  &  Brandywine,  1  Harr. 
(Del.)  369;  Faulkner  v.  Cumberland 
Valley  Bank,  14  Ky.  L.  Rap.  928;  Pur- 
sifuU  V.  Pineville  Bkg.  Co,  97  Ky,  154, 
63  Am.  St.  Rep.  409,  30  S.  W.  203;  Ta- 
tum  V.  Commercial  Bank  &  T.  Co.  193 
Ala.  120.  L.R.A.1916C,  767,  69  So.  608; 
German  Nat.  Bank  v.  Foreman,  138 
Pa.  474,  21  Am.  St.  Rep.  908,  21  Atl. 
20;  Commercial  Nat.  Bank  v.  Hennin- 
ger,  105  Pa.  496. 

Where,  as  here,  actual  payment 
has  been  made  in  accordance  with  the 
contract,  the  parol-evidence  rale  has 
absolutely  lio  application. 

Continental  Gin  Co.  v.  Stocker,  235 
Fed.  1006;  8  Jones,  Ev.  §  495; 
Farley  v.  Letterman,  87  Wash.  644, 
152  Pac.  515;  Ober  &  Sons  Co.  v. 
Drane,  106  Ga.  406,  82  S.  E.  371 ;  Saf- 
fer  V.  Lambert,  111  III.  App.  410;  Roe  v. 
Bank  of  Versailles,  167  Mo.  406,  67 
S.  W.  303;  New  York  L.  Ins.  Co.  v. 
Smucker,  106  Mo.  App.  304,  80  S.  W. 
278. 

Messrs.  Kw  &  MoCwrd,  for  re- 
spondent: 

Defendant  signed  the  note  as  prin- 
cipal, and  was  primarily  liable. 

Wingate  v.  Blalock,  16  Wash.  44,  45 
Pac,  663;  Hibernia  Bank  &  T.  Co.  v. 
Dresser,  132  La.  532,  61  So.  561;  Derry 
Bank  v.  Baldwin,  41  N.  H.  434; 
Stephenson  v.  Joplin  State  Bank,  160 
Mo.  App.  47.  141  S.  W.  691;  Bradley 


Engineering  &  Mfg.  Co.  v.  Heybum,  56 
Wash.  628,  134  Am.  St.  Rep.  1127,  106 
Pac.  170;  Handsaker  v.  Pedersen,  71 
Wash.  218,  128  Pac.  230;  Tacoma  Mill 
Co.  V.  Sherwood,  11  Wash.  492,  39  Pac. 
977;  Skagit  State  Bank  v.  Moody,  86 
Wash.  286,  L.R.A.1916A,  1215, 160  Pac. 
426. 

If  a  bank  holds  a  demand  note  pay- 
able at  its  offices,  the  note  is  not  dis- 
charged by  a  deposit  to  his  general 
account  of  sufficient  funds  by  one  of 
the  makers. 

Marengo  Sav.  Bank  v.  Kent,  136 
Iowa,  386,  112  N.  W.  767:  Richards  v. 
Jefferson,  20  Wash.  166,  64  Pac.  1123; 
Voss  V.  German -American  Bank,  88  III. 
599,  25  Am.  Rep.  416;  First  Nat.  Bank 
T.  Peltz.  176  Pa.  513,  86  URJ^.  882,  53 
Am.  St  Rep.  686,  86  Atl.  218;  Patter- 
son V.  State  Bank,  66  Ind.  App.  381, 

102  N.  E.  880;  Bank  of  Alexandria  v. 
Tumey,  —  Tenn.  — ,  52  S.  W.  762; 
Gamp  V.  First  Nat  Bank,  44  Fla.  497, 

103  Am.  St.  Rep.  173,  33  So.  241 ;  Daw- 
son y.  Real  Estate  Bank,  6  Ark.  288. 

The  bank  is  not  obliged  to  charge 
the  depositor's  account  if  the  depositn 
are  made  subsequent  to  the  maturity- 
of  the  note. 

Shuman  v.  Citizens*  State  Bank,  27 
N.  D.  599,  LJI.A.1916A,  728. 147  N.  W^. 
388;  Third  Nat  Bank  v.  Harrison,  S 
McCrary,  316,  10  Fed.  243;  28  Cyc. 
1210;  Thomas  v.  Hatthiesaen,  232  U.  S. 
221,  68  L.  ed.  677,  34  Sup.  Ct  Rep.  312. 

Fnllerton,  J.,  delivered  the  opin- 
ion of  the  court: 

This  is  an  action  upon  a  promia- 
aory  note,  of  which  the  following  is 

a  copy: 

$4,000.  ,  Seattle,  Washinarton, 
Mar.  15, 1917. 

On  demand  after  date,  we  jointly 
and  severally  as  principals  promise 
to  pay  to  the  order  of  the  Bank  of 
California,  National  Association, 
four  thousand  dollars,  for  value  re- 
ceived, with  interest  from  date  at 
the  rate  of  6  per  cent  per  annum 
payable  monthly  until  paid.  Prin- 
cipal and  interest  payable  in  United 
States  gold  coin,  at  the  Bank  of  Cal- 
ifornia, National  Association,  in 
this  city. 

In  case  default  is  made  in  the  pay- 
ment of  this  note,  and  the  same  is 
placed  in  the  hands  of  an  attorney 
for  collection,  we  jointly  and  sev- 
eraBy  agree  to  pay  6  per  cent  of  the 
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amount  then  due  as  attorneys'  fees, 
if  paid  without  suit ;  but  if  suit  be 
commenced  to  collect  this  note,  or 
any  part  thereof,  we  jointly  and  sev- 
erally agree  to  pay  10  per  cent  upon 
the  amount  due  at  the  time  suit  is 
brought,  and  in  ca^se  such  suit  is' 
prosecuted  to  judgment,  said  at- 
torneys' fees,  equal  to  10  per  cent  of 
the  amount  then  due,  shall  be  in- 
cluded in  said  judgment,  and  such 
judgment  shall  bear  interest  at  the 
rate  of  10  per  cent  per  annum. 

All  parties  to  this  note,  including 
guarantors,  sureties,  and  indorsers, 
hereby  severally  waive  presentment, 
protest,  notice  of  nonpayment,  and 
any  release  or  discharge  arising 
from  any  extension  of  time  of  pay- 
ment or  other  cause. 
[Seal]  Teller  Packing  Company, 
Henry  Teller.  By  Henry  Teller,  Pres. 
H.  W.  Storrett    W.  T.  Hall. 

Of  the  parties  to  the  note.  Hall 
and  Starrett  alone  were  served  with 
process.  Hall  defaulted.  Starrett 
answered,  putting  in  issue  by  denials 
the  traversable  allegations  of  the 
complaint,  and  pleading  affirmative- 
ly the  following: 

"Further  answering  said  com- 
plaint, and  as  a  first  affirmative  de- 
fense thereto,  this  defendant  al- 
legtes: 

''That  at  tiie  time  of  the  execution 
of  the  said  note,  described  in  para- 
graph 3  of  said  complaint,  this  de- 
fendant signed  the  same  as  an  in- 
dorser,  without  consideration,  upon 
the  understanding  that  the  plaintiff 
would  collect  the  amount  thereof, 
with  interest,  from  the  defendant 
Teller  Packing  Company,  a  corpora- 
tion, as  and  when  said  corx»oration, 
which  was  then  ^gaged  in  the 
saboan-packing  business,  should  re- 
ceive money  from  the  sale  of  its 
pock. 

"VI.  That  the  said  note  is  a  de- 
mand note,  and  at  diverse  and  dif- 
ferent times  since  the  makiag  there- 
of, the  said  Teller  Packing  Com- 
pany haa  had  on  graioral  deposit  in 
an  open  account  with  the  said  plain- 
tiff, from  the  sale  of  its  pack,  large 
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sums  in  excess  of  the  amount  then 
or  at  any  time  due  upon  the  said 
note,  and  that  this  defendant  on 
several  occasions  notified  th&  plain- 
tiff that  the  said  dnrasit  was  on 
hand,  and  requested  it  to  make  de- 
mand upon  the  said  Teller  Packing 
Company,  which  was  primarily  li- 
able thereupon,  for  payment  of  the 
said  note,  and  to  apply  so  much  of 
said  deposit  as  was  necessary  to  the 
payment  thereof. 

"VII.  That  this  defendant  further 
informed  the  said  plaintiff  that  said 
Teller  Packing  Company  was  in  a 
precarious  financial  condition,  and 
that  defendant  might  be  injured, 
but  that,  notwithstanding  the  de- 
ftodant's  request,  the  said  plaintiff 
refused  and  neglected  to  make  ap- 
plication of  said  deposit  towards 
the  payment  of  said  note  or  any  part 
thereof,  or  to  do  anything  proper 
to  protect  this  defendant  in  the 
premises." 

*'IX.  That  since  the  said  request 
was  made  by  this  defendant,  the  said 
Teller  Packing  Company  has  been 
adjudged  btuikrupt," 

The  plaintiff  denied  generally  the 
affirmative  allegations  of  the  an- 
swer. On  the  issues  as  thus  formed 
a  tri^  was  entered  upon  before  the 
court,  sitting  without  a  jujy,  in  the 
course  of  which  the  plaiatiff  put  in 
proof  tending  to  substantiate  the 
allegations  of  its  complaint.  The 
def^dant  Starrett  thereupon  of- 
fered evidence  tending  to  substanti- 
ate the  averments  in  his  answer. 
To  this  evidence  an  objection  was 
interposed,  which  the  court  sus- 
tained, holding  in  effect  that  the  de- 
fendant had  signed  the  note  as 
maker,  and  coi^d  not  interpose  such 
a. defense,  as  it  was  applicable  only 
to  a  party  secondarily  liable.  Judg- 
ment was  entered  accordingly, 
from  which  Starrett  appeals. 

The  first  question  presented  by  the 
record  is :  In  what  capacity  did  the 
appellant  sign  the  instrumen 
Thiat  is  to  say,  is  he  a  maker  or  an 
indorser?  It  is  the  appellant's  con- 
tention that  he  signed  as  an  in- 
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dorser.  This  iB  founded  upon  §  17, 
subd.  6,  of  the  Negotiable  Instru- 
ments Act  (Rem.  Code,  §  S408), 
which  provides  that,  where  a  signa- 
ture is  so  placed  upon  an  instru- 
ment that  At  is  not  clear  in  what 
capacity  the  person  making  the  same 
intended  to  sign,  he  is  to  be  deemed 
an  indorser.  The  only  thing  un- 
usual in  the  placing  of  the  signa- 
ture upon  this  instrument  is  that 
it  was  placed  on  the  left  side  of  the 
bottom  of  the  body  of  the  instru- 
ment, instead  of  up- 

Si'AVfV^*^  on  the  right,  the 
aat«re-»«Mt  •»  more  usual  place 
for  the  signatures 
of  makers.  But 
there  can  be  no  hard-and-fast  rules 
in  such  cases.  The  exigency  of 
modem  budness  conditions  requires 
that  houses  using  commercial  paper 
keep  on  hand  blank  forms  of  such 
paper  as  they  most  commonly  use. 
These  forms  must  be  more  or  less 
general,  if  they  are  to  serve  their 
purposes,  and  the  result  of  this  prac- 
tice is  that  such  paper  is  often  found 
containing  matter  which  is  surplus- 
age when  applied  to  the  particular 
transaction.  Such  forms  must  also 
be  limited  as  to  size,  and  only  a 
limited  number  of  spaces  can  be 
provided  for  signatures.  When  the 
instrument  is  a  note,  and  there 
are  more  makers  than  there  are 
spaces  for  signatures,  it  is  not  an 
uncommon  practice  for  some  of 
them  to  sign  in  the  blank  space  to 
the  left  of  the  place  prepared  for 
signatures.  The  original  note,  which 
is  in  evidence,  bears  evidence  that 
such  was  the  case  here.  The 
names  of  the  corporation  maker,  to- 
gether with  the  name  and  title  of  the 
authenticating  officer,  with  that  of 
another  maker,  took  up  all  of  the 
available  space  provided  for  the 
signatures,  and  the  appellant,  with 
the  other  person  charged  as  maker, 
if  they  signed  upon  the  note  at  all, 
had  to  sign  elsewhere  than  in  the 
more  usual  place. 

The  appellant  argues  that  the 
place  upon  which  he  placed  his  name 
on  the  note  is  the  place  usually  re- 


served for  witnesses  to  the  signa- 
tures of  the  persons  bound  by  the 
instrument,  and  that  for  this  reason 
it  is  not  clear  as  to  the  capacity  in 
which  he  signed.  In  a  case  where 
the  law  required  the  instrument  to 
be  authenticated  by  witnesses,  un- 
doubtedly this  argument  would  have 
force  whether  the  capacity  in  which 
they  actually  signed  was  indicated 
or  not;  but  we  think  it  has  little 
weight  where  the  instrument  is  a 
promissory  note.  The  law  of  this 
state  has  never  required  the  signa- 
tures of  a  promissory  note  to  be  au- 
thenticated by  witnesses,  and  we  are 
not  aware  that  such  was  ever  the 
rule  of  the  law  merchant.  There  can 
therefore  be  no  presumption  that 
persons  so  placing  their  names 
signed  as  witnesses,  and  hence  noth- 
ing upon  which  the  rule  of  the  stat- 
ute can  seize  to  charge  them  as  in- 
dorsers. 

We  have  been  cited  to  no  case, 
and  our  own  researches  have  dis- 
covered none,  where  the  precise 
question  has  been  presented.  In  the 
case  of  Germania  Nat.  Bank  v. 
Mariner,  129  Wis.  544,  109  N.  W. 
574,  it  was  discussed  somewhat;  but 
the  realj  question  there  presented 
and  determined  was  whether  the  de- 
fendant was  bound  upon  the  note 
at  all;  not  whether  he  should  be 
bound  as  a  maker  or  as  an  indorser. 
Our  own  case  of  Handsaker  v. 
Pedersen,  71  Wash.  218,  128  Pac. 
230,  also  touches  the  question.  In 
that  case  certain  parties  to  the  note 
claimed  they  vrere  not  makers,  but 
only  indorsers,  and  the  fact  that 
they  signed  the  note  in  the  lower 
left-hand  comer  was  relied  upon  as 
a  circumstance  indicating  their  pur- 
pose. We  there  said  that  this  cir- 
cumstance, "if  worthy  of  considera- 
tion at  all,"  was  overcome  by  certain 
parol  evidence  introduced  at  the 
trial.  This  case,  it  is  true,  is  not 
conclusive  of  the  question ;  but  it  is 
clear  that,  in  so  far  as  it  has  bearing, 
it  sustains  the  conclusion  we  here 
reach ;  namely,  that  a  person  so  plac- 
ing his  signature  upon  a  note  signs 
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as  a  maker  rather  than  as  an  in- 
dorser. 

Since  the  appellant  signed  the 
note  as  maker,  and  not  as  an  in- 
dorser,  can  he  ^ow  in  defense  of  an 
action  against  him  upon  the  note  the 
matter  alleged  in  his  affirmative  an- 
swer? By  the  terms  of  the  Negoti- 
able Instruments  Act  an  accommoda- 
tion party  to  a  note  is  primarily  li- 
able thereon.  His  engagement  is  to 
pay  the  note  according  to  its  tenor, 
and  is  so  holden  to  the  payee,  even 
if,  at  the  time  of  taking  it,  the  payee 
knew  he  was  but  an  accommodation 
party.  Rem.  Code,  §§  3420,  3551, 
3582.  While  the  rule  is  not  uniform, 
even  in  those  states  which  have 
adopted  the  Negotiable  Instru- 
ments Act,  it  is  generally  held  that 
a  contemporaneous  parol  agreement 
limiting  the  liability  of  such  a 
maker,  or  fixing  a  'collateral  source 
of  payment,  is  not  available  as  a 
defense.  Such  was  our  holding  in 
Van  Tassel  v.  McGrail,  93  Wash. 
380.  160  Pac.  1053,  where  a  number 
of  our  cases  to  the  same  effect  will 
be  found  collected.  See  also  Bradl^ 
Engineering  ^  Mfg.  Co.  v.  Heybnm, 
56  Wash.  628, 134  Am.  St.  Rep.  1127, 
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106  Pac.  170.  To  permit  the  agree- 

ment  pleaded  to  be 

shown  would  there-  "iTIL'!?!? 

-         ,  •  1   . .        promI»«  to  col* 

fore  be  a  violation  i^-ft  <■>»»  makar 
of    the    parol-evi-  £3£S?" 
dence  rule  as  we 
have  heretofore  announced  it. 

The  appellant  argues  further  that 
where  a  banker  holding  a  promis- 
sory note  due  on  demand  receives 
on  deposit  from  a  maker  of  the  note 
funds  sufficient  to  satisfy  it,  it  is 
obligated  to  apply  the  funds  in  satis- 
faction of  the  note.  There  are  cases 
which  maintain  this  principle  as  to 
one  secondarily  liable  on  tibe  note; 
but  it  is  not  the  rule  as  to  a  maker 
of  the  note,  or  as  ^^ 
to    one    otherwise  appiT^'depovit 
primarily       liable  So^^wecr^n 
thereon.   A  bank  is  ■ccommodation 
entitled  undoubted- 
ly  td  set  off  against  a  deposit  account 
the  amount  of  a  due  note  held  by  it 
against  the  depositor;  but  it  is  not 
obligated  so  to  do  imder  the  penalty 
of  having  the  note  considered  as 
paid. 

The  judgment  is  affirmed. 

Hokomb,  Ch.  J.,  and  Mount, 
Maddntosh,  and  Bridges^  ^J^  con- 
cur. 


ANNOTATION. 

D«ty  of  iHUsk  to  one  primarily  liidbie  to  apply  hk  d^^Mit  to  an  indditedneai 

owing  from  him  to  die  bank. 


It  is  a  well-established  rule  that  a 
bank  may  apply  to  the  payment  of  a 
matured  claim  held  by  it  against  a 
depositor,  so  much  of  the  maker's  de- 
posit aa  may  be  necessary  for  that 
purpose,  provided  there  is  no  con- 
trary agreement  and  the  deposit  is 
not  specifically  applicable  to  some 
other  particular  purpose.  8  R.  C.  L. 
I  217.  This  is  a  privilege  which  the 
bank  has ;  no  case  has  gone  so  far  as 
to  hold  it  to  be  a  duty  owing  by  the 
bank  to  one  primarily  liable  on  the 
note  to  so  apply  the  deposit.  On  the 
contrary,  it  has  been  expressly  held 
that  the  bank  is  under  no  duty  to  the 
primary  debtor  to  make  the  applica- 
tion.   Bank  of  Caufoknia  v.  Starsett 


(reported  herewith)  ante,  177; 
Marsh  v.  Oneida  Cent.  Bank  (ISQX) 
34  Barb.  (N.  Y.)  298;  Mechanics  &  T. 
Bank  v.  Seitz  Bros.  (1892)  150  Pa. 
6S2,  30  Am.  St.  Rep.  863,  24  Atl.  366 
(obiter) ;  Bank  of  Alexandria  v. 
Tumey  (1898)  —  Tenn.  — ,  62  S.  W. 
762  (complaining  party  was  appar- 
mtly  primarily  liable  as  to  the  bank, 
although  only  a  guarantor  as  to  the 
other  party  to  the  note,  whose  account 
it  was  urged  should  have  been  ap- 
plied);  Docter  v.  Riedel  (1897)  96 
Wis.  158,  37  L.R.A.  580,  65  Am.  St. 
Rep.  40,  71  N.  W.  119. 

At  least  it  is  under  no  obligation 
to  make  the  application  in  the  ab- 
sence -of  a  demand  by  the  customer. 
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Boothe  V.  Farmers  &  T.  Nat  Bank 
(1908)  63  Or.  576,  98  Pac.  509,  101 
Pac.  390;  Guernsey  v.  Marks  (1910) 
55  Or.  323,  106  Pac.  384. 

Nor  is  the  bank  under  obligation  to 
apply  deposits  made  subsequent  to 
the  maturity  of  the  note,  where,  at 
the  time  of  the  maturity',  the  primary 
debtor's  account  was  not  sufficient  to 
meet  the  note.  Guernsey  v.  K^arics 
(Or.)  supra. 

In  Thomas  v.  Matthiessen  (1914) 
232  U.  S.  221.  58  L.  ed.  577,  84  Sup. 
Ct.  Rep.  312,  an  action  against  a 
stockholder  in  a  corporation  to  recov- 
er a  corporate  debt  evidenced  by 
notes,  in  which  the  defendant  was 
held  to  be  a  principal  debtor,  it  was 
held  that  the  fact  that  the  corpora- 
tion had  deposits  in  the  bank  that 
held  the  notes  did  not  discharge  the 
notes  pro  tanto. 

It  is  stated  generally  in  First  Nat. 
Bank  v.  Peltz  (1896)  176  Pa.  513,  36 
L.R.A.  832.  53  Am.  St.  Rep.  686,  36 
Atl.  218,  that  "while  a  bank  which  is 
the  holder  of  a  note  and  has  on  de- 
posit at  the  time  of  maturity  a  sum  to 
the  credit  of  any  party  liable  to  it  on 
the  note,  sufflcient  to  pay  it,  and  not 
previously  apipropriated  by  the  de- 
positor to  be  held  for  a  different  par- 
pose,  may  apply  the  deposit  to  the 
payment  of  the  note,  yet  it  is  not,  in 
general,  bound  to  do  so;"  and  it  is 
further  stated  that  the  cases  where 
this  right  of  tb«  bank  becomes  a  duty 
on  its  part  rest  on  the  .special  equity 
of  some  party,  usually  an  indorser.  to 
have  the  payment  enforced  against 
the  depositor  as  the  obe  primarily 
liable. 

There  being  no  duty  owing  by  the 
bank  to  one  primarily  liable  on  a  note 
held  by  the  bank,  to  apply  his  deposit 
to  the  payment  of  the  note,  the  note  is 
not  discharged.  Accordingly.' a  sure- 
ty on  the  noto  may  pay  it  and  sue  the 
primary  debtor.    Guernsey  v.  Hai^ 


(Or.)  supra.  An  assignee  of  the  bank 
may  sue  on  the  note.  Thomas  v, 
Matthiessen  (U.  S.)  supra.  The  bank 
may  sue  on  the  note  without  being 
guilty  of  an  abuse  of  process.  Docter 
T.  Riedel  (Wis.)  supra. 

That  the  bank  is  under  no  duty  to 
make  such  an  application  has  been 
stated  generally  in  some  cases  in 
which  the  party  complaining  of  the 
failure  was  a  surety  or  other  party 
secondarily  liable,  but  in  which  no 
point  is  made  of  the  character  of  the 
complainant.  Patterson  v.  State  Bank 
(1913)  55  Ind.  App.  331,  102  N.  E. 
880.  And  in  Citizens*  Bank  v.  Carson 
(1862)  32  Mo.  191,  in  which  the  party 
complaining  of  the  failure  was  the 
acceptor  of  a  bill  of  exchange,  it  was 
held  that  a  bank  is  not  bound  to  ap- 
ply the  deposit  account  of  the  drawer 
of  a  bill  of  ocehange  to  the  extin- 
guishment thereof.  It  seems,  how- 
ever, that,  according  to  the  weight  of 
authority,  the  bank  is  bound  to  exer- 
cise its  right  to  apply  a  depositor's 
account  to  the  payment  of  a  claim 
Aeld  against  htm  where  the  rights  of 
parties  secondarily  liable  are  in- 
volved. 3  R.  G.  L.  p.  886,  g  224.  That 
qnestioni  that  ia.  the  da^  to  one  sec- 
ondarily liable,  is  beyond  the  scope 
of  this  note. 

Under  a  Code  provision  it  was  held 
in  Bank  of  Louisiana  v.  Fowler 
(1846)  10  Rob.  (La.)  196.  that  as 
soon  as  a  note  held  by  the  bank 
against  a  depositor  fell  due,  the  de- 
positor's account  to  the  amount  of 
the  noto  became  extinct  A  rule  of 
the  bank  also  provided  that  all  notes 
discounted  should  be  charged  to  the 
account  of  the  payer  when  due,  pro- 
vided there  were  funds  in  the  bank 
to  the  credit  of  such  person  or  per- 
sons, and  he  or  they  neglected  to  have 
the  notes  taken  up  before  the  shut- 
ting of  the  bank  on  the  last  day  of 
grace.  W.  A.  B. 
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PEOPLE  OF  THE  STATE  OF  ILLINOIS  EX  REL.  E.  E.  BLACK,  State's 
Attorney  of  TazeweS  County,  et  al., 

V, 

OBVILLE  A.  SMITH. 

(290  IlL  241,  124  N.  E.  807.) 

Attorney  and  client  —  disbarment  —  visiting:  disorderly  houses. 

1.  That  an  attorney  visits  disorderly  houses  and  is  fined  for  ao  doing 
is  not  of  itself  sufficient  to  warrant  his  disbarment. 

[See  note  on  this  question  beginning  on  page  189.] 


—  necessity  of  cMniction. 

2.  Conviction  of  an  attorney  for  a 
crime  committed  by  him  is  not  neces- 
sary as  a  basis  for  disbarment  for 
committing  the  acts  constituting  the 
crime. 

[See  2  R.  C.  L.  1101.] 

—  retmtion  of  nency  fwoim  dimt. 

3.  It  is  the  duty  of  an  attorney  to 
notify  his  client  forthwith  of  the  col- 
lection of  money  on  his  account,  and 
remit  it  to  the  client,  less  proper 
charges,  as  soon  as  he  can  reasonably 
do  M). 


—  power  of  OHnniissioner  to  pmait 
amendment  of  counts. 

4.  A  commissioner  appointed  to 
take  and  report  proofs  in  a  proceed- 
ing to  disbar  an  attorney  has  no  au- 
thority to  permit  the  filing  of  amend- 
ed counts  in  the  information  to  make 
them  correspond  with  the  proof. 

^  converslm  vt  f^rojperty  —  disbar- 
ment. 

5.  The  conversion  by  an  attorney 
to  his  own  use  of  property  which  he 
was  employed  to  secure  -for  bis  client 
is  ground  for  disbarment. 

LSee  2  R.  C.  U  1095, 109ft.] 


Exceptions  by  both  parties  to  the  report  of  the  Commissioner  in  a  pro- 
ceeding for  the  diBbarment  of  reqiondent  as  a  practising  attorney  and  to 
strike  his  name  from  the  roll  of  attorneys ;  respondent  excepting  to  so 
much  of  the  report  as  found  him  guilty,  and  relators  excepting  to  the  find- 
ing as  to  count  19,  and  to  the  ruling  denying  to  them  the  right  to  amend 
mdi  count  to  make  it  correspond  to  the  evidence.  Rule  made  vbBolvte  emd 
rtttpondenVs  name  stricken  from  the  roU. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  George  B.  Svdier  and  O.  A.    is  a  fit  person  to  practise  law;  and 


Smith  for  respondent. 

Messrs.  E.  E.  Black,  Franklin  L. 
VeWe^  and  Ralph  Dempsey,  for  rela- 
tors: 

As  a  good  character  is  an  essential 
qualification  for  admission  to  prac- 
tise, an  attorney  may  be  removed 
whenever  he  eeaoes  to  possess  such  a 
character. 

People  ex  rel.  Chicago  Bar  Asso.  v. 
Meyerovitz,  278  111.  356,  116  N.  E.  189 ; 
People  ex  rel.  Chicago  Bar  Asso.  v. 
Czamecki,  268  III.  278,  109  N.  E.  14. 

All  the  counts  in  the  information 
Ueuld  be  considered  together  in  de* 
tennining  whether  or  not  respondent 


also  in  determining  whether  his  tes- 
timony— especially  wh^re  contradict- 
ed— is  worthy  of  belief. 

People  ex  rel.  Hamlin  v.  Payson, 
215  III.  476,  74  N.  E.  383;  People  ex 
rel.  Healy  v.  Hooper,  218  HI.  318,  75 
N.  E.  896;  People  ex  rel.  Deneen  v. 
Pickler,  186  III.  64,  57  N.  E.  893; 
People  ex  rel.  Deneed  v.  Hahn,  197 
111.  137,  64  N.  E.  842. 

The  conduct  of  the 'respondent  com- 
plained of  in  the  eleventh  to  the 
fifteenth  counts  not  only  constitutes 
unprofessional  conduct  on  his  part  in 
representing  at  the  same  time  two- 
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corporations  in  transactions  which 
resulted  in  the  loss  of  all  the  assets 
of  one  of  the  corporations^  but  his  ac- 
tions constitute  embezzlement. 

People  V.  Lay,  193  Mich.  476,  160  N. 
W.  46f. 

The  conduct  of  the  respondent  in 
this  transaction  with  Mrs.  Berger,  as 
set  forth  in  the  eighteenth  and  nine- 
teenth counts,  clearly  constitutes  un- 
professional conduct  on  his  part. 

Re  Ball,  184  App.  Div.  18,  171  N. 
Y.  Supp.  489. 

It  is  within  the  power  and  discre- 
tion of  the  court  to  permit  the  amend- 
ment of  the  nineteenth  count  so  as  to 
make  the  same  conform  to  the  evi- 
dence introduced  in  reference  to  said 
count. 

Koch  V.  Roth,  156  111.  212,  37  N.  E. 
817;  Booth  v.  Wiley,  102  111.  84, 

Thompson,  J.,  delivered  the  opin- 
ion of  the  court: 

An  information  on  the  relation 
of  the  state's  attorney  of  Tazewell 
county  and  certain  members  of  the 
bar  of  that  county  was  filed  in  this 
court  at  the  October,  1916,  term, 
for  the-  disbarment  of  Orville  A. 
Smith,  respondent,  as  a  practisin^r 
attorney,  and  to  strike  his  name 
from  the  roll  of  attorneys.  The  in- 
formation consisted  of  twenty 
counts,  but  counts  one,  two,  and 
three  were  stricken,  and  counts  nine 
and  ten  have  been  abandoned  by 
relators.  Respondent  answered  the 
information,  denying  in  general  all 
the  allegations. .  The  matter  was  re- 
ferred to  a  commissioner  to  take 
and  report  the  proofs,  together  with 
his  conclusions  and  recommenda- 
tions. The  commissioner  found  re- 
spondent guilty  of  the  charges  set 
forth  in  counts  four  to  six,  inclu- 
sive, and  eleven  to  eighteen,  inclu- 
sive, but  that  counts  seven,  eight, 
and  twenty  were  not  sustained  by 
the  evidence  and  that  as  to  count 
nineteen  the  evidence  did  not  cor- 
respond fully  to  the  charge.  Re- 
spondent filed  exceptions  to  the  re- 
port of  the  commissioner  as  to  all 
his  findings,  except  as  to  counts 
seven,  eight,  and  nineteen,  and  rela- 
tors filed  exceptions  to  the  commis- 
sioner'a  finding  as  to  count  nineteen, 
and  also  as  to  his  ruling  denying 


to  relators  the  right  to  amend  that 
count  to  make  it  correspond  to  the 
evidence. 

The  fourth  count  charges  that 
November  11, 1909,  respondent  was 
fined  for  carrying  concealed  wea- 
pons and  for  creating  a  disturbance 
in  a  disorderly  house  in  the  city 
of  Pekin,  and  that  respondent  for  a 
year  prior  to  that  date  had  fre- 
quented disorderly  houses  in  that 
city,  and  on  such  occasions  carried 
and  displayed  a  revolver  and  cre- 
ated disturbances.  The  evidence 
as  to  this  charge  shows  that  re- 
spondent did  frequent  such  dis- 
orderly houses  as  often  as  three 
times  a  week,  and  that  he  remained 
in  such  houses  as  late  aa  3  o'clock 
in  the  morning.  On  behalf  of  the 
relators,  evidence  was  adduced  to 
the  effect  that  respondent  visited 
these  houses  as  a  patron,  while  he 
insisted  that  some  of  his  visits  were 
pursuant  to  a  commission  by  the 
mayor  of  Pekin  as  a  secret  service 
agent,  to  check  up  certain  police  of- 
ficers, in  order  to  ascertain  what 
their  habits  were  with  reference  to 
visiting  such  houses,  and  some  of 
his  visits  were  professional  calls, 
pursuant  to  employment  as  an  at- 
torney by  the  keepers.  We  think 
the  evidence  shows  that,  irrespec- 
tive of  whether  respondent  was,  in 
fact,  an  officer  under  appointment 
by  the  mayor,  as  testified  to  by  him, 
and  irrespective  of  his  employment 
as  an  attorney  by  the  keepers,  he 
did  visit  such  houses  as  a  patron. 
We  do  not  feel  that  the  fact  of  a 
fine  having  been  assessed  against 
respondent,  or  the  evidence  of  hia 
having  visited  disorderly  houses  in 
Pekin,  as  disclosed 

by  the  record  in  and  ?,Ve"»'."-2i  "*t- 
of  itself  would  war-  meni-vijuiBw 
rant  us  in  disbar-  Som'ST"' 
ring  him;  but  such 
evidence  may  be  considered,  in  con- 
nection with  the  other  evidence  in 
the  case,  in  determining  whether 
respondent  is  a  fit  and  proper  person 
to  hold  a  license  to  practise  law  in 
this  state. 

The  fifth  count  charges  that  re- 
spondent committed  perjury  in  an 
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affidavit  filed  by  him  November  21, 
1911,  with  the  clerk  of  the  appellate 
court  for  the  third  district;  that 
said  affidavit  was  attached  to  a  mo- 
tion to  reinstate  in  said  court  the 
case  of  Jibben  v.  National  Cash 
Register  Co.;  that  the  case  was 
originally  tried  in  the  circuit  court 
of  Tazewell  county,  and  judgment 
entered  against  Jibben,  who  was  a 
constable;  that  respondent,  as  at- 
torney for  Jibben,  prayed  for  and 
was  allowed  an  appeal  to  the  appel- 
late court ;  that  an  appeal  bond  was 
filed,  but  no  transcript;  that  at  the 
May  term,  1911,  of  said  appellate 
court  the  attorney  for  the  company 
filed  a  certificate  in  accordance  with 
the  statute,  and  the  court  affirmed 
the  judgment.  The  affidavit  stated 
that  shortly  after  the  trial  was  con- 
cluded in  the  circuit  court,  respond- 
ent requested  the  clerk  of  that  court 
to  prepare  a  complete  transcript  of 
the  record,  and  that  the  clerk  advised 
him  that  the  record  had  not  then 
been  written  up,  and  that  it  would 
require  considerable  time  for  him 
to  write  up  the  record  and  prepare 
the  transcript;  that  later,  on  May 
20,  1911,  respondent  again  went  to 
the  ofllice  of  the  circuit  clerk  ^for 
the  purpose  of  securing  the  tran- 
script, and  that,  relying  on  the  con- 
versation had  with  the  clerk,  he  be- 
lieved the  transcript  would  be  ready 
at  that  time.  The  count  further 
charges  that  respondent  did  not  re- 
quest the  circuit  elerk  to  prepare 
a  transcript,  but,  on  the  contrary, 
notified  the  clerk  that  he  (respond- 
eat) would  prepare  the  transcript 
and  present  the  same  to  the  clerk 
for  comparieon  and  signature.  The 
affidavit  further  stated  that  respond- 
ent was  not  aware  that  a  certificate 
had  been  issued  until  July,  1911, 
about  the  time  the  clerk  of  the  cir- 
cuit court  had  written  respondent 
that  the  company  had  asked  for  a 
procedendo,  and  that  the  respond- 
ent had  no  knowledge  relative  to 
the  existence  of  such  certificate  un- 
til a  considerable  space  of  time  after 
the  appellate  court  had  adjourned. 
The  count  further  charges  that  re- 
spondent had  personal  Imowledge  of 
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the  affirmance  of  such  judgment  by 
the  appellate  court  abbut  the  20th 
of  June,  1911.  The  evidence  clearly 
sustains  this  count.  The  only  con- 
elusion  to  be  drawn  from  this  evi- 
dence is  that  respondent  made  the 
affidavit  in  question  wilfully  and  cor- 
ruptly, with  the  intention  of  wrong- 
fully inducing  the  appellate  court 
to  reinstate  the  case. 

The  sixth  count  charges  that  the 
respondent  committed  perjury  about 
March  9,  1914,  in  the  case  of  Lucas 
v.  C.  0.  Smith,  in  the  circuit  court 
of  Tazewell  county;  that  one  of  the 
issues  involved  in  that  case  was 
whether  the  name  "C.  0.  Smith,"" 
appearing  in  the  entry  book  of  the 
recorder  of  that  county,  was  the  gen- 
uine signature  of  said  C.  O.  Smith; 
that  respondent  testified  falsely  be- 
fore the  master  in  chancery  to  the 
effect  that  the  said  signature  was 
the  genuine  signature  of  C.  O. 
Smith,  whereas,  in  fact,  the  signs-- 
ture  was  in  the  handwriting  of  re- 
spondent. C.  0.  Smith  is  a  brother 
of  respondent,  but  was  not  called 
as  a  witness.  The  testimony  of  re- 
spondent before  the  master  was  pro- 
duced, wherein  he  testified  that  the 
signature  on  the  entry  book  was  that 
of  C.  0.  Smith.  Various  notes  and 
checks,  showing  the  genuine  signa- 
ture of  C.  0.  Smith,  were  produced, 
and  witnesses  with  a  knowledge  of 
handwriting  testified,  after  an  ex- 
anrination  of  such  purported  signa- 
ture in  the  entry  book  and  the  gen- 
uine signatures  of  C.  O.  Smith  on 
the  checks  and  notes,  that  in  their 
opinion  the  signature  in  the  entry 
book  was  not  the  genuine  signature 
of  C.  O.  Smith.  The  commissioner 
was  justified  in  finding  that  the  evi- 
dence supported  this  count. 

Counts  eleven  to  fourteen,  inclu- 
sive, relate  to  respondent's  dealings 
with  the  American  General  Agency 
Company  and  the  Pioneer  Life  In- 
surance Company.  These  counts 
charge  that  respondent,  together 
with  Milton  W.  Sutton  and  George 
L.  Colburn,  under  cover  of  their 
connections  with  these  two  compa- 
nies, obtained  $4,317.49  from  said 
companies  by  the  confidence  game; 
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that  they  were  indicted  by  the  grand 
jury  of  Tazewell  county,  Illinois,  but 
because  the  record  did  not  show  that 
the  indictment  was  returned  into 
open  court  the  case  was  dismissed ; 
and  that  the  Statute  of  limitations 
had  then  run.  The  evidence  shows 
that  respondent  was  general  coun- 
sel for  the  two  companies  in  May, 
1911 ;  that  he  was  also  director  of 
the  agency  company  and  trustee  of 
the  insurance  company;  that  at  the 
time  he  became  connected  with  these 
two  companies  they  were  both  insol- 
vent; that  the  insurance  company 
was  in  disfavor  with  the  insurance 
department  of  the  state ;  that  these 
parties  caused  the  entire  assets  of 
the  insurance  company  to  be  turned 
over  to  the  agency  company  while 
the  two  companies  were  inscklvent; 
that  after  such  transfer  all  the  as- 
sets 80  turned  over  were  used  by 
said  parties  in  liquidating  certain 
prior  advances  which  they  claimed 
they  had  made,  and  in  paying  large 
fees  to  themselv^.  Respondent  was 
the  moving  spirit  in  these  transac- 
tions, and  acted  as  general  coun- 
sel for  the  two  companies  at  a  time 
when  their  interests  were  conflict- 
ing. Count  fifteen  is  closely  related 
to  counts  eleven  and  fourteen,  supra, 
and'charges  respondent  with  the  em- 
bezzlement of  $2,000  of  the  funds 
of  the  agency  company,  for  which 
he  was  indicted,  but  that  case  was 
also  dismissed  on  the  same  techni- 
cality. The  evidence  as  to  the  trans- 
actions involved  in  counts  eleven 
to  fifteen,  inclusive,  is  voluminous, 
and,  after  giving  it  careful  atten- 
tion, no  other  rational  conclusion 
can  be  drawn  than  that  the  (barges 
contained  in  these  counts  are  fully 
sustained.  It  is  not  essential  that 
a  conviction  of  an 
attorney  for  a  crime 
committed  by  him 
be  had  as  a  basis  of  disbarment  on 
account  of  the  acts  constituting  the 
crime.  People  ex  rel.  Chicago  Bar 
Asso.  V.  Meyerovitz,  278  111.  356, 
116  N.  E.  189. 

Count  sixteen  charges  respondent 
with  obtaining  a  deed  to  certain  land 
in  Tazewell  county  from  Rebecca 
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Kepcha,  in  favor  of  said  Cblbum, 
re^rred  to  in  counts  eleven  to  four- 
teen, supra;  that  an  appeal  was 
taken  by  Mrs.  Kepcha  from  a  de- 
cree of  the  circuit  court  of  Taze- 
well county  in  a  partition  proceed- 
.  ing,  and  the  deed  to  Colbum  was 
avowedly  given  as  security  for  Col- 
bum's  signing  the  appeal  bond ;  that 
the  appeal  was  dismissed  by  rea- 
-  son  of  the  failure  of  respondent  to 
properly  perform  his  duty  as  at- 
torney for  Mrs.  Kepcha,  and  that 
thereafter  a  writ  of  error  was  sued 
out  in  the  supreme  court  to  review 
the  decree  of  the  lower  court,  and 
a  decision  was  rendered  reversing 
the  decree  of  the  lower  court,  by 
means  of  which  decision  Mrs.  Kep- 
cha became  entitled  to  a  larger  por- 
tion of  the  estate.  The  count  fur- 
ther charges  that  pending  the  ap- 
peal respondent  received  from  the 
master  in  chancery  the  share  of  Mrs. 
Kepcha,  as  decreed  by  the  circuit 
court,  which  share  amounted  to 
$762.91;  that  after  the  decision  by 
the  supreme  court  respondent  de- 
manded that  the  purchaser  at  the 
partition  sale  pay  to  Colburn  the 
difference  which  would  be  coming  to 
Mrs.  Kepcha,  and,  upon  refusal  by 
aald  purchaser  to  pay,  caused  an 
execution  to  issue  in  tJie  name  of 
Colbum,  and  a  sale  to  be  had,  re- 
spondent becoming  the  purchaser  at 
the  sheriff's  sale;  that  he  assigned 
the  certificate  of  purchase,  and 
afterwards  received  from  the  as- 
signee on  account  thereof  the  sum  of 
$1,510.55;  that  respondent  never 
notified  Mrs.  Kepcha,  his  client,  of 
the  receipt  by  him  of  her  share 
from  the  master  in  chancery;  that 
neither  did  he  notify  her  of  the 
receipt  of  the  money  from  the  as- 
signee of  the  certificate  of  purchase; 
and  that  Mrs.  Kepcha  did  not  re- 
ceive any  money  from  respondent 
until  1914,  when  he  made  a  settle- 
ment with  her  for  the  sum  of  $250. 
Respondent  admits  that  he  was  the 
attorney  for  Mrs.  Kepcha  until  after 
the  decision  by  the  circuit  court, 
but  that  tiiereafter  he  ceased  to  be 
her  attorney,  and  was  the  attorney 
for  Colburn.    He  admits  receiving 
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Mrs.  Kepcha's  share  from  the  mas- 
ter in  chancery,  but  contends  that 
he  was  authorized  to  use  that  money 
to  pay  him  for  certain  moneys  laid 
out,  together  with  his  fee.  With 
reference  to  the  money  which  he  re- 
ceived from  the  assignee  of  the  cer- 
tificate of  purchase,  he  contends  that 
$814  of  that  money  was  paid  to  Col- 
bum  for  money  advanced  by  the 
latter  and  $1,000  waa  paid  to  Col- 
bum  as  his  remuneration  for  as- 
suming the  risk  in  becoming  surety 
on  the  appeal  bond. 

The  evidence  does  not  bear  out 
respondent's  contentions.  It  is  ap- 
parent that  he,  while  purpqrting  to 
appear  as  attorney  for  Mrs.  Kepcha, 
was,  in  fact,  furthering  his  own  in- 
terfflts  by  using  Colbum's  name. 
Respondent's  conduct  in  this  case 
was  highly  reprehensible — in  fact, 
nothing  lesa  than  criminal.  Here  he 
.#  received  the  share 
Mmtr  twmm  of  his  Client,  and  re- 
•"-*•  tained  the  same  for 

the  space  of  two  years,  and  then 
paid  her  only  a  portion  of  what  was 
justly  due  her.  It  is  the  absolute 
duty  of  a  solicitor  or  attorney  to 
forthwith  notify  his  client  of  a  col- 
lection made  on  his  account,  and  to 
malce  remittance  to  him,  less  his 
proper  charges,  as  soon  as  he  reason- 
ably can  do  so  after  the  receipt  of 
his  client's  money.  The  practice  in- 
dulged in  by  some  soticitors  and  at- 
torneys of  retaining  money  collected 
for  clients  for  an  indefinite  period 
deserves  the  severest  reprobation. 
The  respondent  not  only  retained 
the  money  for  the  space  of  two 
years,  but  it  becanu  necessary  for 
Mrs.  Kepcha  to  institute  suit,  and 
then  finally  to  accept  a  lesser  amount 
than  was  justly  due  her,  rather  than 
chance  losing  it  all. 

Count  seventeen  charges  that  in 
1908  respondent  was  indebted  to 
Eugenia  Bequeath,  his  stenog- 
rapher, in  the  sum  of  $700,  and 
gave  her  notes  covering  the  same; 
that  after  September  20, 1909,  when 
ihe  left  ia&  employ,  she  removed 
these  notes  to  her  home;  that  about 
two  weeks  later,  when  she  looked 
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for  the  notes  in  question,  they  were 
missing ;  that  respondent  en- 
deavored to  induce  the  servant  at 
the  home  of  Eugenia  Bequeath  to 
leave  the  door  unlocked  so  that 
he  could  get  into  the  house ;  that  the 
servant  refused  to  comply  with  his 
request ;  that  shortly  thereafter  the 
servant  saw  respondent  in  the  up- 
per part  of  the  Bequeath  home  while 
Eugenia  Bequeath  was  in  the  cellar, 
and  that  it  was  shortly  after  this 
occasion  that  the  notes  were  miss- 
ing; that  there  were  other  valu- 
able papers  and  valuables  in  the 
same  place  as  the  notes,  but  such 
other  valuable  papers  and  valuables 
were  not  molested.  While  respond- 
ent denies  the  allegations  of  this 
count,  and  while  the  evidence  is 
not  of  that  satisfactory  character 
which  we  would  demand  if  this 
count  were  the  only  charge  against 
respondent,  still  we  cannot  say  that 
the  commissioner  was  not  justified 
in  his  finding  that  the  count  was  sus- 
tained by  the  proof. 

Counts  eighteen  and  nineteen  re- 
late to  certain  dealings  of  respond- 
ent as  attorney  for  Martha  O.  Ber- 
ger.  Mrs.'  Berger  was  administra- 
trix of  the  estate  of  her  brother, 
John  W.  Neville,  of  Hopedale,  Taze- 
well county.  The  eighteenth  count 
charges  that  in  1903  respondent  at- 
tended a  sale  of  personal  property 
in  the  estate  of  John  W.  Neville,  de- 
ceased, and  received  the  purchase 
price  of  the  articles  sold,  amount^ 
ing  in  all  to  $188;  that  he  advised 
Mrs.  Berger  that  the  money  should 
be  deposited  in  a  Pekih  bank,  rather 
than  in  the  Hojpedale  bank;  that 
Mrs.  Berger  acquiesced,  and  that  he 
told  her  he  would  take  the  money 
with  him  to  Fekin  and  deposit  it 
in  the  hank  to  her  credit;  tihat  in- 
stead of  so  doing  he  deposited  the 
money  to  his  own  credit  and  used 
the  same;  that  one  of  the  creditors 
of  Mrs.  Berger  caused  her  to  be 
cited  before  the  county  judge  of 
Tazewell  couniy  to  show  cause  why 
the  funeral  expenses  of  John  W. 
Neville  had  not  been  paid ;  that  she 
advised  the  county  judge  that  the 
funds  were  in  the  possession  of  re- 
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spondent;  that  respondent  was  sum- 
moned to  appear  before  the  county 
judge,  and  that  he  admitted  to  the 
judge  that  he  had  not  deposited  any 
part  of  the  funds  to  the  credit  of 
the  administratrix,  but  had  appro- 
priated them  to  hia  own  use;  that 
respondent  was  then  advised  by  the 
judge  to  restore  said  funds,  and  that 
respondent  then  induced  Mrs.  Ber- 
ger  to  sign  his  note  as  surety  at  a 
Pekin  bank,  so  that  he  could  obtain 
the  money  to  replace  the  amount 
so  appropriated  by  him.  The  evi- 
dence fully  sustains  the  count  in 
every  particular,  and  in  addition 
thereto  shows  that  Mrs.  Berger, 
after  becoming  surety  on  the  note 
in  question,  was  compelled  \o  pay 
the  note. 

The  nineteenth  count  charges 
that  at  a  partition  sale  of  the  Nev- 
ille real  estate  Mrs.  Berger  became 
the  purchaser,  and  it  became  neces- 
sary that  she  secure  a  loan  of 
$5,000;  that,  in  addition  to  the  ex- 
ecution of  a  trust  deed  securing  this 
loan,  respondent  induced  Mrs.  Ber- 
ger and  her  husband  to  deliver  to 
him  a  deed  to  the  proi>erty  so  pur- 
chased by  her,  at  an  expressed  con- 
sideration of  $10,000,  no  money 
passing  hands ;  that  respondent  rep- 
resented to  Mrs.  Berger  that  the 
person  from  whom  he  would  secure 
the  loan  of  $5,000  required  this  deed 
to  be  made;  that  the  trustee  knew 
nothing  of  the  transaction,  except 
that  as  a  matter  of  convenience  re- 
spondent had  used  his  name  as 
trustee  in  the  trust  deed.  The  count 
further  charges  that,  when  respond- 
ent filed  the  deed  for  record,  he 
caused  to  be  noted  upon  the  entry 
record,  in  pencil,  the  words,  "Please 
do  not  publish,"  and  that  respond- 
ent refused  to  reconvey  these  prem- 
ises to  Mrs.  Berger  until  the  county 
judge  of  Tazewell  county  again  sum- 
moned respondent  before  him,  and 
advised  him  that  unless  he  immedi- 
ately reconveyed  to  Mrs.  Berger 
suit  would  be  instituted.  Kespond- 
den  admits  the  making  of  the  deed, 
but  denies  that  it  was  secured  by 
him  wrongfully  and  without  con- 
sideration.   Mrs.  Berger  was  an 


elderly  woman  of  but  limited  ed- 
ucation, and  apparently  did  not  un- 
derstand the  enect  of  the  conveyance 
made  by  her  husband  and  her  to  re- 
spondent. The  evidence  shows  that 
after  this  conveyance  had  been  made 
Mrs.  Berger  went  to  the  Hopedale 
bank  and  desired  a  small  loan,  but 
was  advised  by  the  banker  that 
there  was  a  recorded  deed  convey- 
ing her  premises  to  respondent,  and 
it  was  then  that  Mrs.  Ber^r  came 
to  Pekin  to  ascertain  the  facts  with, 
reference  to  the  recorded  deed. 

The  commissioner  found  that  the 
evidence  did  not  correspond  fully 
with  the  charge  as  laid  in  the  nine- 
teenth count,  and  then  relators 
asked  the  commissioner's  leave  to 
file  an  amended  nineteenth  count, 
which  was  denied  on  the  ground  that 
he  did  not  have  such  authority.  The 
commissioner  ruled  properly  in 
denying  relators 
leave  to  file  an  ;;;KSur«?'tr*'"* 
amended  nineteenth  ST™"™"!'*... 
count.  Such  leave, 
if  obtained,  must  be  had  from  this 
court. 

The  commissioner  found  that  as  to 
the  seventh,  eighth,  and  twentieth 
counts  the  evidence  did  not  sustain 
the  charges.  The  evidence  on  the 
seventh  count  showed  t^at  respond- 
ent represented  to  a  justice  of  the 
peace  of  Tazewell  county  that  he 
(respondent)  had  made  an  examina- 
tion of  the  records  of  the  office  of 
the  county  clerk,  and  that  the  jus- 
tice's name  did  not  appear  of  record 
in  such  ofiice,  and  that  by  reason 
thereof  the  justice  had  no  power 
to  act,  and  that  it  was  his  duty 
to  dismiss  the  case;  that  the  jus- 
tice, relying  upon  such  representa- 
tions, entered  a  dismissal.  The  evi- 
dence on  the  eighth  count  shows  that 
respondent  agreed  with  certain  cred- 
itors of  Frank  Evans  that  he  would 
pay  the  court  costs  in  case  the  cred- 
iters  were  unsuccessful  in  the  case 
of  Jibben  v.  National  Cash  Register 
Co.,  Jibben  being  only  the  nominij 
plaintiff.  The  evidence  as  to  the 
twentieth  count  shows  that  respond- 
ent made  misrepresentations  to  tte 
sheriff  of  Tazewell  county  with  ref- 
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erenee  to  subpoenaing  a  witness  in 
a  case  then  pending  in  the  courts 
of  that  county ;  that,  while  respond- 
ent pretended  that  he  wished  to 
bave  the  witness  in  question  sub- 
ptensed,  still  he  was  endeavoring  to 
prevent  the  service  of  the  subpcena ; 
that  when  the  subpoena  was  re- 
turned, to  the  effect  that  the  wit' 
ness  could  not  be  found,  respondent 
indaced  his  client  to  make  afiida- 
Tit  in  support  of  a  naotion  for  con- 
tiDoance  baud  upon  the  inability  to 
produce  such  wilsiess. 

The  evidence  on  counts  four, 
seven,  eight,  nineteen,  and  twenty 
may  properly  be  considered  by  the 
<oiirt,  with  the  evidence  on  the  other 
(oonts,  in  determining  whether  re- 
spondent is  a  proper  person  to  hold 
a  license  to  practise  law;  but,  even 
though  such  evidence  be  not  consid- 
ered by  us,  the  evidence  as  to  the 
other  charges  clearly  shows  that  his 
license  should  be  revoked. 

No  office  oflfera  greater  opportu- 
nity for  honorable  service  than  thai 
of  attorney  at  law.  To  the  great 
privilege  conferred  on  a  man  given 
leave  to  practise  this  high  calling 
there  is  added  the  equally  great  re- 
sponsibility of  upholding  the  ideals 
of  Uie  learned  lawyers  of  earlier 
days.  Into  the  hands  of  tiie  lawyer 
are  intrusted  the  property  of  the 
citizen,  the  savings  of  the  widow. 
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the  inheritance  of  the  helpless  or- 
phan, and  the  life  of  the  unfortu- 
nate man.  The  only  guaranty  that 
this  trust  will  be  honorably  executed 
is  the  character  of  the  lawyer. 
Character  can  only  be  judged  by 
reputation  and  conduct.  When  a 
lawyer  so  conducts  himself  that  con- 
fidence can  no  longer  be  placed  ii: 
him  with  safety,  his  usefulness  to 
the  court  and  state  has  ceased.  Here 
the  respondent  has  committed  the 
one  offense  that  cannot,  under  any 
circumstances  be  tolerated:  He 
has  betrayed  helpless  clients,  and  de- 
prived them  of  property  which  he 
was  employed  to  se-  ^.^^„,o-  .f 
cure  for  them,  sropertr^ 
Other  offenses  J'-*-"-""- 
might  be  excused,  but  conversion 
to  his  own  use  of  the  property  of 
his  client  is  an  offense  that  cannot 
in  any  degree  be  countenanced.  Re- 
spondent has  been  guilty  of  not  one, 
but  several,  such  offenses.  Hjs  con- 
duct has  been  such  that  it  would  be 
a  grave  injustice  to  other  members 
of  the  profession  to  permit  such  as 
he  to  continue  to  hold  the  license 
of  this  court. 

The  rule  is  made  absolute,  and 
respondent's  name  is  stricken  from 
the  roll  of  attorneys. 

Rule  made  absolute. 

Petition  fbr  rehearing  denied, 
December  6,  1919. 


ANNOTATION. 

Monl  delinquency  or  other  condact  not  aff  ectmg  coort  or  clisnk  m  groHid  for 
diabannenl  or  — pgiiiion  of  attomy. 

L  Introductory,  189. 
n.  Fraudnlent  tnnnctiona  generally, 

190. 

m.  Miscondnet  as  tnutee,  or  the  Hke, 
193. 

IV.  Mucondnet  am  jodlcial  offieer.  19S. 

V.  Miscondnet  as  notary  pnblic  or  com- 

missioner of  deeds,  196. 
VL  Miscondnet  as  prosecuting  attorney, 
197. 

TIL  Commission  of  perjury,  200.  . 
f.  Introiluctorff. 

Id  discussing  moral  delinquency  of 
n  attorney,  as  ground  for  his  disbar- 


VIII.  Participation  in  unlawful  assembly. 

201. 

XX.  Act  of  disloyalty  In  time  of  war, 
201. 

X  Personal  vice,  202. 
XI.  Miscellaneouv  offenses: 

a.  Conduct   warrantii^r  disbar- 

mesA  or  suspenrion,  204. 
h.  Conduct  not  warranting  dis< 
bannent  or  suspension,  206. 


ment  or  suspension,  this  note  excludes 
from  consideration  all  acts  which  in-  ^ 
volve  a.  breach,  of  the  profiessioDal 
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duty  of  an  attorney  to  his  client,  or 
of  his  professional  obligation  of  re- 
spect and  good  faith  toward  the 
courta.  It  is  confined  to  those  delin- 
quencies in  the  personal  life  or  non- 
professional dealings  of  an  attorney, 
which  may  be  urged  as  a  ground  for 

f  professional  discipline  because  they 
show  the  attorney  to  be  wanting  in 
integrity  and  unfit  to  be  trusted  with 

•  professional  responsibilities. 

Cases  involving  libel  on  or  contempt 
of  the  courts,  while  on  the  border 
liiie,  are  regarded  as  affected  by  the 
professional  status  of  the  attorney, 
and  are  excluded.  Disbarment  by 
reason  of  a  conviction  of  crime  is  also 
excluded,  as  is  disbarment  for  adver- 
tising and  the  like. 

It.  Fraudulent  ttxmaacttona  generally. 

Fraudulent  conduct  or  unfair  deal- 
ing by  an  attorney,  in  a  transaction 
not  directly  connected  with  any  pro- 
fessional employment,  and  not  oper- 
ating td  defraud  a  client  or  to  deceive 
the  court,  is  nevertheless  ground  for 
suspension  or  disbarment  where  it 
involves  such  moral  delinquency  as 
to  show  the  attorney  to  be  wanting  in 
integrity. 

Illinois. — ^People  ex  rel.  Healy  v. 
Macauley  (1907)  230  111.  208.  120 
Am.  St  Rep.  287,  82  N.  E.  612. 

Kansaa^Re  Wilson  (1909)  79  Kan. 
460,  100  Pac.  76. 

Missouri.— Re  Z         (1901)  89  Mo. 

App.  426. 

New  Hampshire.  —  Moore's  Case 
(1911)  76  N.  H.  227,  81  Atl.  70S. 

New  Jersey.— Re  Young  (1907)  75 
N.  J.  L.  83,  67  Atl.  717, 

New  York.— Re  Kalisky  (1916)  169 
App.  Div.  631,  166  N.  Y.  Supp.  650; 
Re  Isaacs  (1916)  172  App.  Div.  181, 
158  N.  Y.  Supp.  403;  Re  Berkeley 
(1916)  174  App.  Div.  205,  160  N.  Y. 
Supp.  1093;  Re  Brandmarker  (1917) 
177  App.  Div.  656,  164  N.  Y.  Supp, 
369,  appeal  dismissed  for  want  of 
jurisdiction  in  (1917)  222  N.  Y.  622, 
118  N.  E.  1062. 

Rhode  Island.— Re  Holton  (1914) 
36  R.  I.  114,  89  Atl.  242. 

Washington. — Re  Turner  '  (1918) 
104  Wash.  276,  176  Pac.  332.' 

England.— Re  Blake  (1860)  6  Jur. 
N.  S.  1242,  3  El.  &  EI.  34,  121  Eng. 


Reprint,  357,  30  L.  J.  Qi  B.  N.  S.  82,  2 
L.  T.  N.  S.  429. 

Thus,  an  attempt  by  an  attorn^  to 
extort  money  from  a  foreisrn  corpora- 
tion which  had  not  complied  with  the 
statutes  of  the  state,  by  forming  cor- 
porations with  similar  names,  but 
without  any  intention  of  engaging  in 
business,  was  held  in  People  ex  rel. 
Healy  v.  Macauley  (1907)  230  Dt 
208,  120  Am. /St.  Rep.  287,  82  N.  E. 
612,  to  be  saeh  misconduct  as  would 
warrant  disbarment,  the  court  sayins: 
"The  standard  of  personal  and  pro- 
fessional integrity  which  should  be 
applied  to  persons  admitted  to.  prac- 
tise law  in  the  courts  is  not  satisfied 
by  such  conduct  as  merely  enables 
them  to  escape  the  penalties  of  the 
criminal  law.  The  statute  and  the 
rules  of  this  court  require  a  good 
mbral  character  as  a  condition  preced- 
ent to  a  license  as  an  attorney.  This 
includes,  ^at  least,  common  honesty, 
and  is  not  consistent  with  an  effort  to 
obtain  a  part  of  the  wealth  of  another 
by  any  means  not  denounced  by  the 
criminal  statutes," 

In  the  case  of  Re  Wilson  (Kan.) 
supra,  wherein  it  appeared  that  the 
defiendant  attorneys,  among  other 
things,  had  been  carrying  on  a 
scheme  to  defraud  under  the  guise  of 
a  real  estate  business,  the  court  af- 
firmed a  judgment  of  disbarment,  say- 
ing: "It  is  said  that  the  courts  are 
not  the  curators  of  the  morals  of  the 
bar,  and  it  is  probably  true  that 
courts  should  not  take  cognizance  of  a 
solitary  immoral  act  of  a  member  of 
the  bar,  not  amounting  to  a  crime, 
and  unconnected  with  his  duties  in 
court  It  is,  however,  one  of  the 
requisites  for  admission  to  the  prac- 
tice that  the  candidate  should  present 
evidence  to  the  court  that  he  is  a  per- 
son of  good  moral  character,  and  it 
would  be  a  great  stigma  upon  an  hon- 
orable profession  if  the  members  of 
it  were  powerless  to  purge  it  of  any 
who  may  have  been  improvidently  re- 
ceived into  its  fold,  and  whose  after 
life  is  oifensively  corrupt,  or  whose 
business  transactions,  ..fven  outside 
of  the  courta,  .  are  characterized  by 
dishonesty;  in  short,  that  the  profes- 
sion is  compelled  to  harbor  all  per- 
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80Q8,  of  whatever  character,  who  have 
^ioed  admission  to  it  and  are  fortu- 
nate enough  to  keep  out  of  jail  or  the 
penitentiary.  This  court,  at  least,  is 
not  prepared  to  say  that  persons  of 
such  character  have  a  legal  right  to 
officiate  as  advocates  of  right  in  our 
courts,  which  ought  to  be  and  gener- 
ally are  temples  of  justice.  This 
ground  of  disbarment  may  not  be  in- 
cluded in  any  of  the  causes  therefor 
specified  by  the'  statute,  but  the  court 
has  the  inherent  pover  to  require  of 
its  officers  at  least  common  honesty 
and  decency." 

And  where,  in  a  proceeding  for  the 
disbarment  of  an  attorney,  it  ap- 
peared that  he  had  secured  a  sum  of 
money  from  the  son  of  a  client,  with 
the  understanding  that  he  would  use 
it  to  settle  a  judgment  against  the 
client,  but  instead  had  appropriated 
it  to  his  own  use,  the  court  held  that 
such  misconduct  and  deceit  warranted 
his  suspension  from  practice  for  a 

period  of  six  months.     Re  Z  

(Ho.)  supra. 

So,  where  an  attorney  secured  a 
loan  from  another  on  false  represen- 
tations, by  assigning  his  salary  as 
county  attorney,  which  salary  he  had 
previously  hypothecated  to  another, 
and  on  a  second  occasion  secured  a 
sum  of  money  from  a  fellow  attorney 
by  representing  that  a  mortgage  as- 
signed as  security  was  valid  and  en- 
forceable, when  the  fact  was  that  he 
had  secured  it  from  a  client  under 
fraudulent  circumstances,  rendering 
it  unenforceable  in  equity,  the  court 
held  that  these  acts,  coupled  with  his 
failure  to  make  any  return  of  the 
moneys  advanced,  warranted  his  dis- 
ttarment    Re  Young  (N.  JO  supra. 

In  Re  Kalisky  (1915)  169  App.  Div. 
531,  155  N.  Y.  Supp.  550,  it  was  held 
that  an  attorney  who  had  stopped 
payment  on  a  check  given  by  him  to 
other  attorneys  in  payment  for  their 
wrvices  in  searching  title  to  certain 
property,  which  check  was  drawn  pri- 
marily to  influence  a  bank  to  advance 
I  lean  to  his  client,  was  guilty  of  mis- 
conduct which  reflected  on  the  honor 
of  the  profession,  and  the  court  ex- 
pressed its  disapproval  by  suspending 
the  attorney  from  practice  for  a  year. 


In  Re  Isaacs  (1918)  172  App.  Div. 
181,  168  N.  Y.  Supp.  408,  wherein  it 
appeared  that  an  attorney  had  know- 
ingly made  fraudulent  representa- 
tions to  induce  the  sale  of  property  at 
a  price  in  excess  of  its  value,  the 
court,  holding  that  the  misconduct  of 
the  attorney  warranted  his  disbar- 
ment, said:  "An  attorney  engaged  in 
the  practice  of  law  should  primarily 
reserve  himself  for  his  profession 
only.  In  this  profession  he  is  held 
to  the  highest  standard  of  ethical  and 
moral  uprightness  and  fair  dealing. 
There  seems  to  be  no  good  reason 
why  a  lawyer  should  be  allowed  to  be 
honest  as  a  lawyer  and  dishonest  as  a 
business  man.  If  he  desites  to  go 
into  business  he  must  take  the  risk, 
if  any  is  involved,  and  must  see  that 
his  dealings  as  a  business  man  are  as 
upright  as  should  be  his  dealings  in 
his  professional  capacity."  And 
quoting  from  its  opinion  in  Re  Alex- 
ander (1910)  187  App.  Diy.  770,  122 
N.  Y.  Supp.  479,  the  court  said :  "At- 
torneys who  are  guilty  of  fraud  and 
deceit  in  their  relations  with  others, 
even  in  their  private  transactions, 
should  not  be  allowed  to  escape  disci* 
pline,  where  the  utmost  good  faith 
and  highest  degree  of  honesty  are  re- 
quired from  the  members  of  the  pro- 
fession." 

Evidence  that  an  attorney  had  re- 
opened a  bank  account  in  his  own 
name  as  administrator  of  an  estate 
two  years  after  his  discharge  from 
jLUch  office,  for  the  purpose  of  placing 
funds  beyond  the  reach  of  creditors, 
coupled  with  his  false  testimony  in 
an  Action  to  set  aside  conveyances 
made  by  him  in- fraud  of  creditors, 
was  held  in  Re  Berkeley  (1916)  174 
App.  Div.  206,  160  N.  Y.  Supp.  1093, 
to  warrant  his  disbarment,  the  court 
affirming  the  conclusion  of  the  referee 
that  "the  acts  shown  to  have  been 
committed  by  the  respondent  not  only 
involve  offenses  against  the  penal 
law,  but  also  portray  a  lack  of  char- 
acter and  connnon  honest?  which 
should  not  be  tolerated  in  an  attorney 
and  counselor  at  law,  whose  most  es- 
sential requisite  is  probity." 

In  Moore's  Case  ri911)  76  N.  H. 
227,  81  Atl.  703,  it  was  held  that  an 
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attorney  who  obtained  a  note  for 
$606  from  a  man  in  an  intoxicated 
condition,  in  settlement  of  an  action 
brought  by  another  person  against  a 
friend  of  the  intoxicated  person,  and 
who  thereafter  negotiated  the  note 
and  acted  in  a  discreditable  manner, 
was  morally  or  mentally  wanting  in 
the  elements  of  common  honesty  and 
fair  dealing,  and  should  be  disbarred. 

In  Re  Holton  (1914)  36  R  L  114. 
89  Atl.  242,  wherein  it  appeared  that 
an  attorney  had  induced  the  com- 
plainant to  place  funds  in  his  hands 
for  investment,  which  funds  he  had 
appropriated  to  his  own  use  and 
squandered  in  games  of  chance,  the 
court  said  that  these  transactions,  "so 
far  as  they  demonstrate  a  moral  con- 
dition inconsistent  with  a  proper  ap- 
preciation and  discharge  of  profes- 
sional duties  and  obligations,"  might 
properly  be  considered  as  ground  for 
disbarment. 

It  was  shown  in  the  case  of  Re 
Turner  (1918)  104  Wash.  276,  176  Pac. 
332,  that  an  attorney  induced  a 
woman  to  advance  9300  on  his  prom- 
ise to  invest  it  for  her,  used  the 
money  for  his  own  purposes,  but 
eventually  returned  it.  The  court 
held  that  although  the  money  was  ad- 
vanced without  knowledge  that  the 
accnsed  was  an  attorney,  still,  since 
the  act  involved  moral  turpitude,  a 
suspension  from  practice  for  one  year 
was  warranted,  to  preserve  the  integ- 
rity of  the  profession. 

Similarly  in  Re  Blake  (1860)  6  Jur. 
N.  S.  1242,  S  El.  &  El.  84,  121  Eng. 
Reprint,  367,  30  L.  J.  Q.  B.  N.  S.  32, 
2  h.  T.  N.  S.  429,  it  .appeared  that  an 
attorney,  who  had  secured  a  loan  from 
another  person  on  the  assignment  of 
a  mortgage  as  security,  subsequent- 
ly borrowed  the  evidence  of  the 
assignment,  ostensibly  for  use  in 
court,  but  in  reality  for  the  purpose 
of  proving  bis  right  to  the  amount 
thereof,  which  he  collected  without 
the  knowledge  of  his  creditor.  He 
thereafter  returned  the  assignment 
deed,  but,  owing  to  his  insolvency,  the 
creditor  could  not  collect  the  amount 
of  the  loan.  The  court  held  that  this 
act  of  the  attorney  amounted  to  gross 


misconduct,  warranting  his  suspen- 
sion from  practice  for  two  years. 

In  the  case  of  Re  Brandmarker 
(1917)  177  App.  Div.  666,  164  N.  Y. 
Supp.  369,  an  attorney  was  disbarred 
OB  proof  that  he  procured  a  person  to 
give  bail  for  his  client  by  agreeing 
personally  to  reimburse  the  sure^, 
and  thereafter  defeated  a  claim  for 
reimbursement  on  the  ground  that 
the  agreement  was  without  consider- 
ation. 

But  acts  of  an  attorney  which, 
though  unethical,  are  not  committed 
in  his  professional  capacity  and  do 
not  evidence  such  moral  turpitude  as 
to  unfit  him  for  the  practice  of  law. 
are  not  ground  for  disbarment. 

Thus,  in  Re  Somerville  (1918)  183 
App.  Div.  445,  170  N.  Y.  Supp.  879, 
it  was  said:  "The  court  undoubted- 
ly has  the  necessary  authority  to  dis- 
cipline or  disbar  an  attorney  whose 
actions  indicate  disregard  for  hon- 
esty and  decency  in  his  dealings  with 
his  fellow  men."  But  in  that  case, 
it  was  charged  that  an  attorn^, 
while  acting  as  president  of  a  reftl  es- 
tate corporation,  had  executed  a  deed 
warranting  the  property  conveyed  to 
be  free  from  mortgage  encumbrance 
whereas  in  fact  the  property  was  sub- 
ject to  a  mortgage,  which  was  after- 
wards foreclosed.  A  release  of  the 
mortgage  had  been  obtained,  but  was 
never  delivered,  the  failure  to  secure 
a  delivery  and  to  record  the  release 
being  in  part  chargeable  to  the  pur- 
chaser. The  court  refused  to  disbar 
the  attorney. 

Likewise,  in  a  case  wherein  it  ap- 
peared that  an  attorney  dealt  with 
another  in  a  business  transaction, 
and  the  relation  of  attorney  and  client 
did  not  exist,  it  was  said  in  a  pro- 
ceeding for  disbarment,  that  he  was 
under  no  greater  restraint  with  re- 
gard to  the  character  of  his  conduct 
than  any  other  individual.  Re  Rene- 
han  (1914)  19  N.  M.  640, 145  Pac.  111. 

So,  evidence  that  an  attorney  con- 
spired with  another  person  to  defraud 
the  creditors  of  the  latter,  and  pur- 
suant to  such  conspiracy  received 
from  the  other  person  a  deed  to  cer- 
tain real  estate,  which  was  executed  : 
without  any  valuable  consideration, 
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has  been  held  to  be  insufficient  to  ju»- 
tify  the  disbarment  of  the  attorney 
where  no  corrupt  motive  was  shown. 
Zaehary  v.  State  (1807)  68  Fla.  94, 
48  So.  925. 

Id  the  case  of  Re  Weed  (1901)  26 
Mont.  241,  67  Fac.  SOS.  disbarment 
proceedintrs  were  brought  chargring 
that  the  defendant,  an  attorney,  bad 
sold  lands  to  the  petitioner  and 
agreed  to  convey  on  payment  of  the 
parcfaase  price,  which  was  to  be  made 
in  instalments,  bat  that  after  the  re- 
nipt  of  part  of  the  purchase  price  he 
bad  conveyed  to  another  party,  and 
refused  to  keep  his  agreement  with 
the  petitioner.  There  was,  however, 
DO  allegation  of  intent  to  defraud, 
asd  the  court  held  that  the  acts  com- 
plamed  of  were  not  within  a  statute 
(Code  Civ.  Proc.  §  402),  authorizing 
the  disbarment  or  suspension  of  an 
attorney,  '"who  is  guilty  of  any  de- 
ceit malpractice,  crime,  or  misde- 
meanor." 

So,  in  Ex  parte  Gadsden  (1911)  89 
S.  C  S52,  71  S.  E.  952,  it  was  held  that 
the  procurement  by  an  attorney  for 
an  administration,  of  an  assignment 
of  the  interest  of  a  woman  not  versed 
in  business,  which  assignment,  by  rea- 
son of  his  superior  Icnowledge  of  the 
value  of  the  interest  and  bis  strong  in- 
flaence,  had  worked  to  the  extreme 
disadvantage  of  the  woman  and  her 
representatives,  and  similarly  to  the 
sreat  benefit  of  his  client,  was  a  rep- 
rehensible act,  but,  in  the  absence  of 
dear  proof  of  a  moral  fraud,  the 
eoart  held  that  suspension  or  disbar- 
ment would  be  too  severe  a  disciplin- 
aiy  measure,  and  confined  the  at- 
torney's pnnishment  to  a  censure. 

An  attorney  who  agreed  to  procure 
an  apprentice  certificate  belonging  to 
his  client,  from  the  possession  of  the 
■tate  board  of  pharmacy,  and  also  to 
Kttle  certain  differences  between  his 
client  and  his  employer,  or  return  a 
fee  paid  him,  was  held  subject  to  dis- 
bument  for  failnra  to  return  the  fee 
upon  his  failure  to  obtain  the  certif- 
icate or  settle  the  differences,  although 
his  client  may  have  been  guilty  of 
'orgery  in  obtaining  the  certificate  in 
tbe  first  instance,  and  of  embezzle- 
nnt  from  the  employer,  in  People  ex 
9  A.LJt^l» 


rel.  Chicago  Bar  Asso.  v.  Loeff  (1920) 
—  lU.  — ,  126  N.  E.  577.* 

Hi.  laisconduct  aa  trustee,  or  the  tike. 

The  courts  are  quick  to  disbar  an 
attorney  for  moral  delinquency  while 
fulfilling  a  position  of  trust,  since 
such  misconduct  reflects  most  strpnff- 
ly  on  the  integrity  of  the  legal  pro- 
fusion. 

D^ware.— Re  Hoffecker  (1905)  — 
Del.  — ,  60  Ati.  981. 

Illinois. — People  ex  rel.  Chicago 
Bar  Asso.  v.  Heyerovitz  (1917)  278 
111.  366,  116  N.  E.  189;  People  ex  reL 
Chicago  Bar  Asso.  v.  Tilton  (1918) 
284  111.  885,  120  N.  E.  252. 

Kansaa^Re  Wilson  (1909)  79  Kan. 
674,  21  LJtA.(N.S.)  517,  100  Pae. 
636,  17  Ann.  Cas.  690;  Re  Washing- 
ton (1910)  82  Kan.  829,  109  Pac.  700. 

Michigan.— Re  Radford  (1912)  168 
Mich.  474,  134  N.  W.  472, 

New  Ymk. — ^Association  of  Bar  v. 
Chappell  (1909)  131  App.  Div.  69, 
115  N.  Y.  Sapp.  868;  Re  Liehtenbeis 
(1915)  169  App.  Div.  605,  165  N.  Y. 
Supp.  482. 

Ohio.  —  Re  Swadener  (1895)  6 
Ohio  S.  &  C.  P.  Dec  598,  7  Ohio  K. 
P.  446. 

WashingtoiL— Re  Ward  (1919)  — 
Wash.  — ,  179  Pac.  76. 

England.— Re  Chandler  (1866)  2 
Jnr.  N.  S.  866,  22  Beav.  25S,  62  Eng. 
Reprint,  1106.  26  L.  J.  Ch.  N.  S.  396; 
Re  Hall  (1866)  2  Jur.  N.  S.  688,  4 
Week.  Rep.  686;  Thomdike  v.  Hunt 
(1859)  6  Jur.  N.  S.  879,  3  De  G.  &  J. 
663,  44  Eng.  Reprint,  1386,  28  L.  J. 
Ch.  N.  S.  417,  7  Week.  R«p.  246;  Re 
Hill  (1868)  If.  R.  8  Q.  B.  648,  9  Best 
&  S.  481,  87  L.  J.  Q.  B.  N.  S.  295,  18 
L.  T.  N.  S.  664,  16  Week.  Rep.  1061. 

Canada^Re  O'Reilly  (1861)  2  Ont. 
Pr.  Rep.  198,  1  U.  C.  Q.  B.  392;  Hands 
V.  Law  Soc.  of  Upper  Canada  (1889) 
16  Ont.  Rep.  626. 

The  action  of  an  attorney  who  had 
been  appointed  trustee,  in  improperly 
disposing  of  good  securities  consti- 
tuting the  trust  fund,  and  investing 
the  proceeds  in  a  corporation  of  which 
he  was  a  promoter,  for  his  own  ad- 
vantage, with  the  consequent  loss  of 
a  large  part  of  the  trust  estate,  has 
been  held  to  be  sufficient  justification 
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for  disbarring  him  from  practice  in 
the  courts  of  chancery.  R«  Hoff«cker 
(Del.)  supra. 

In  People  ex  rel.  Chicago  Bar  Asso. 
V.  Meyerovitz  (Ell.)  supra,  it  was  held 
that  the  act  of  an  attorney  in  wrong- 
fully applying  to  his  own  use  money 
intrusted  to  him  in  his  individual  ca- 
pacity would  warrant  hiB  disbarment. 
The  court  said:  "This  court  has,  we 
think,  indicated  a  depiirture  from  the 
rule  announced  in  the  Allison  and  Ap- 
pleton  Gases."  In  the  Allison  Case 
(People  ex  rel.  Noyea  v.  Allison  (1873) 
68  111.  151),  the  court  ruled  that 
charges  df  misconduct  by  an  attorney 
in  his  private  character  would  not  be 
considered  in  a  proceeding  for  dis- 
barment. And  in  the  Appleton  Case 
(People  ex  rel.  Hughes  v.  Appleton 
(1882)  105  111.  474.  44  Am.  Rep.  812), 
wherein  it  appeared  that  an  attorney, 
while  acting  as  trustee,  had  disposed 
of  the  trust  property  and  appropriat- 
ed the  proceeds,  the  court  held  that 
no  matter  how  censurable  his  conduct, 
the  acts  of  the  defendant  in  his  indi- 
vidual capacity  as  trustee  would  not 
rwarr&nt  his  disbarment 

In  People  e*  rel.  Chicago  Bar  Asso. 
V.  Tilton  (III.)  supra,  the  court  stat- 
ed that  the  inability  of  an  attorney  to 
account  for  the  balance  of  an  estate 
iield  by  him  in  the  cipacity  of  ad- 
ministrator, -whtn  ordered  by  the 
court  so  to  do, .  resulting  in  a  judg- 
-ment  against  the  -sureties  and  himself, 
warrartted  the  conclusion  that  the  at- 
torhey  lacked  good  moral  character, 
and  justified  his  disbarment 

It  has  been  held  that,  where  an  at- 
torn^ accepts  employment  from  an- 
other in  a  nonprofessional  capacity, 
hia  appropriation  of  funds  belonging 
to  his  employer  warrants  hia  disbar- 
ment. Re  Wilson  (1909)  79  Kan.  674, 
21  L.R.A.(N.S.)  517,  100  Pac.  635,  17 
Ann.  Cas.  690. 

Where  an  attorney  refused  to  pay 
over  funds  placed  in  bis  hands  as 
trustee  for  two  persons,  according  to 
the  terms  of  the  trust  agreement,  un- 
less a  sum  of  money  claimed  by  his 
son  against  the  person  so  entitled 
should  be  paid,  and,  while  acting  as 
real  estate  agent  to  purchase  certain 
property  for  another,  caused  the  con- 


veyance to  be  made  to  his  son,  and 

refused  to  convey  to  the  client  unless 
a  larger  sum  than  the  amount  agreed 
on  should  be  paid  for  his  services, 
the  court  held  that  this  misconduct, 
accompanied  by  various  other  fraudu- 
lent acts,  authorized  a  revocation  of 
the  attorney's  license  to  practise.  Re 
Washington  (1910)  82  Kan.  829,  109 
Pac.  700. 

And  where  it  appeared  that  an  at- 
torney, while  acting  in  the  capacity 
of  executor,  had  invested  money  of 
the  estate  in  his  own  name,  refused 
to  obey  directions  of  the  court,  and 
schemed  to  defraud  the  interested 
parties,  it  was  held  that  such  conduct 
was  so  immoral  and  unprofessional  as 
to  render  him  unworthy  of  the  trust 
reposed  in  the  profession,  and  justify 
his  removal  from  the  bar.  Re  Rad- 
ford (1912)  168  Mich.  474,  134  N.  W. 
472. 

In  Association  of  Bar  v.  Chappell 
(1909)  131  App.  Div.  69,  115  N.  Y. 
Supp.  868,  wherein  it  appeared  that 
an  attorney  bad  appropriated  to  his 
own  use  the  proceeds  of  two  checks 
intrusted  to  him  to  cash,  the  court 
said  that  this  mere  statement  of  the 
facts  was  sufficient  to  show  that  the 
attorney  was  no  longer  fit  to  remain  a 
member  of  the  profession. 

In  Re  Lichtenberg  (1916)  169  App. 
Div.  506.  165  N.  Y.  Supp.  482,  the 
court  disbarred  an  attorney  who  had 
appropriated  to  his  own  use  funds  in 
his  hands  as  a  receiver  in  bankruptcy, 
characterizing  him  as  "an  unfit  per- 
son to  remain  a  member  of  a  profes- 
sion in  which  scrupulous  honesty  is 
of  prime  importance." 

So,  in  the  case  of  Re  Swadener 
(1895)  5  Ohio  S.  &  C.  P.  Dec  698,  7 
Ohio  N.  P.  446,  the  court  directed  the 
disbarment  of  an  attorney  who  had 
appropriated  to  his  own  nae  sums  of 
money  received  in  his  capacity  aa 
guardian  of  certain  minors,  s'ayins: 
"Good  moral  character  being  a  pre- 
requisite to  admission,  it  follows  as  a 
necessary  sequence  that  the  courts^ 
whose  officer  he  is, — he  holding  un- 
der a  life  tenure, — have  the  power  of 
removal  when  such  character  is 
wholly  lost.  Especially  is  this  true 
where  there  are  charges  of  dishon- 
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e8t>'.  breach  of  trust,  and  want  of  in- 
tegrity." 

Where  an  attorney  after  his  ap- 
pointment as  administrator,  but  be- 
fore he  had  qualified  as  Buoh,  received 
money  belonging  to  the  estate  and 
appropriated  it  to  his  own  use,  the 
court  held  that,  despite  his  intention 
Co  repay  the  sums  so  uaed,  his  mis- 
conduct merited  disciplinary  action. 
But  the  court  added  that,  since  the 
motive  as  well  as  the  charge  in  dis- 
barment proceedings  must  be  consid- 
ered, the  punishment  should  be 
limited  to  suspension  from  practice 
for  one  year.  Re  Ward  (1919)  — 
Wash.  — ,  179  Pac.  76, 

Where  a  solicitor,  who  had  been  ap- 
pointed trustee,  sold  the  trust  estate 
and  appropriated  the  proceeds  to  his 
own  use,  the  court  held  that,  in  spite 
of  the  fact  that  the  solicitor  had  an 
interest  in  the  trust  fund,  his  miscon- 
duct warranted  no  less  punishment 
than  disbarment,  that  others  might 
not  place  confidence  in  him  to  their 
injury.  Re  Chandler  (1856)  2  Jur.  N. 
S.  366,  22  Beav.  253,  52  Eng.  Reprint, 
1105,  25  L,  J.  Ch.  N.  S.  396. 

Similarly,  in  the  case  of  Re  Half 
(1S56)  2  Jur.  N.  S.  (Eng.)  638,  4 
Week.  Rep.  686,  wherein  it  appeared 
that  a  solicitor,  who  had  been  ap- 
pointed trustee,  had  appropriated  to 
his  own  use  funds  received  on  behalf 
of  the  estate,  and  subsequently  had 
delivered  a  statement  reciting  that 
the  sum  had  been  received  and  invest- 
ed, the  court  held  that  such  miscon- 
duct required  that  the.  solicitor's  name 
should  be  struck  from  the  roll. 

And  in  Thorndike  v.  Hunt  (1869) 
6  Jur.  N.  S;  879,  3  De  G.  &  J.  563,  44 
Eng.  Reprint,  1386,  28  L.  J.  Ch.  N.  S. 
417,  7  Week.  Rep.  246,  the  court  di* 
rected  that  the  name  of  a  solicitor 
(hould  be  stricken  off  the  roll  where 
it  appeared  that  he  had  appropriated 
one  fund  of  which  he  was  trustee,  to 
falfil  an  order  of  the  court  directing 
Mm  to  pay  over  the  funds  of  another 
estate,  which  he  had  previously  ap- 
promiated. 

^e  misappropriation  by  an  at- 
torney of  money  received  by  him 
while  acting  as  clerk  for-  a  firm  of 
attorneys  has  been  held  to  be  mis- 


conduct warranting  his  suspension 
from  practice  for  at  least  one  year, 
in  view  of  extenuating  circumstances. 
Re  Hill  (1868)  L.  R.  3  Q.  B.  (Eng.) 
543,  9  Best  &  S.  481.  37  U  J,  Q.  B.  N. 
&  296,  18  L.  T.  N.  S.  664,  16  Week. 
Rep.  1061. 

In  Hand  v.  Law  Soc.  of  Upper  Can- 
ada (1889)  16  Ont  Rep.  625,  wherein 
it  appeared  that  a  solicitor,  who  had 
been  intruste.d  with  a  power  of  at- 
torney to  dispose  of  stock  owned  by 
a  young  woman,  had  misappropriated 
the  proceeds  thereof,  the  court  held 
that  he  was  properly  stricken  from  the 
rolls.  And,  as  to  the  circumstance 
that  he  had  made  reparation  to  the 
injured  person,  the  court  said:  "The 
fact  that  the  solicitor  guilty  of  mis- 
conduct has  made  reparation  to  the 
client  may  satisfy  that  particular  in- 
dividual, but  it  does  not  deprive  the 
general  public  of  its  claim  for  pro- 
tection against  an  unsafe  member  of 
a  privileged  class,  nor  the  law  so- 
ciety of  its  claim  to  expel  an  un- 
worthy member.  The  professional 
man  who  does  what  is  right  because 
he  is  in  jeopardy  of  degradation  has 
ceased  to  act  uprightly." 

And  see  Re  O'Reilly  (1861)  2  Ont 
Pr.  Rep.  198,  1  U.  C.  Q.  B.  392,  where- 
in the  court  stated,  by  way  of  dictum, 
that  where  it  appeared  that  an  at- 
torney was  not  trustworthy,  because 
he  had  retained  money  received  by 
him  in  the  capacity  of  agent,  it  might, 
on  application,  strike  his  name  from 
the  rolls. 

The  failure  of  an  attorney  for  a 
receiver  to  account  fot  money  belong-* 
ing  to  a  trust  turned  over  to  him  by 
his  client  was  held  ground  for  disbar- 
ment in  People  ex  rel.  Chicago  Bar 
Asso.  v.  Loeff  (1920)  —  HI.  — ,  126  N. 
E.  677,  although  the  attorney  made 
some  claim  to  the  money  retained  as 
fees.  The  court  said  that  no  one  could 
read  the  record  in  the  case  without 
being  convinced  that  the  attorney  had 
not  acted  honestly  and  in  good  faith, 
but  had  appropriated  his  client's  mon- 
ey. 

IF.  Miaeonduet  a»  judMaZ  o/ficer.  \ 
Conduct  of  an  attorney  in  the  ex^- 
cise  of  a  judicial  ofAce,  if  clearly  re- 
vealing moral  delinquency,  justifies  his 
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removal  from  the  roll  of  attorneys. 
State  V.  Peck  (1914)  88  Conn.  447, 
L.R.A.1915A,  663,  91  Atl.  274,  Ann. 
Gas.  1917B,  227;  People  ex  rel.  Stead 
V.  Phipps  (1914)  261  UL  576, 104  N.  E. 
144;  Hobbs*8  Case  (1909)  76  N.  H. 
286,  73  Atl.  303;  Re  Dellenbaugh 
(1899)  17  Ohio  C,  C.  106,  9  Ohio  C. 
D.  326. 

The  'action  of  the  judge  of  a  court 
of  probate  in  falsely  pretending  that 
he  had  rendered  serrices  to  an  estate 
which  was  in  process  df  settlement  in 
his  court,  and  in  coercing  the  consent 
of  the  persons  interested  in  the  es- 
tate to  the  allowance  to  him  of  a  sum 
in  payment  of  the  alleged  services, 
has  been  held  to  constitute  such  mis- 
conduct as  justifies  his  disbarment. 
State  T.  Peek  (Conn.)  supra. 

So,  in  People  ex  reL  Stead  v.  Phipps 
C1914)  261  la  576,  104  N.  £.  144,  the 
court  stated  that  the  action  of  an  at- 
torney in  using  for  his  personal  pur- 
poses funds  which  came  into  his 
hands  as  a  master  in  chancery  was 
such  disreputable  conduct  as  would 
certainly  have  resulted  in  disbarment, 
had  It  been  brought  to  the  attention 
of  the  court  at  the  time,  and  such  con- 
duct, the  court  remarked,  would  not 
be  overlooked  in  case  subsequent  acts 
vKere  proved. 

In  Hobbs's  Case  (N.  H.)  supra,  the 
court  held  that  the  wilful  disregard 
of  procedure  on  the  part  of  a  justice 
of  the  peace,  and  his  failure  to  ac- 
(jpunt  for  moneys  received  in  his  of- 
ficial capacity,  in  the  absence  of 
proof  that  he  had  deliberately  con- 
verted the  moneys  to  his  own  pur- 
poses, warranted  a  reprimand  and 
auspenslon  from  the  office  of  attorney 
for  six  months. 

And  see  Re  Dellenbaugh  (Ohio) 
supra,  wherein  it  was  stated  that 
proof  of  the  collusion  of  a  judge  with 
an  attorney  in  procuring  money  from 
a  woman  by  threatening  her  with  ex- 
posure in  subsequent  proceedings, 
and  in  granting  a  divorce  without  suf- 
ficient evidence,  would  Justify  his 
disbarment. 

But  in  Baird  v.  Justice's  Ct.  (1909) 
11  Cal.  App.  439,  105  Pac.  259,  the 
court  said  that  if  a  police  judge  had 
violated  the  law  by  engaging  in  the 


practice  of  his  profession,  his  of- 
fense was  that  of  a  judicial  officer, 
and  not  that  of  an  attorney,  and  could 
not  be  punished  by  disbarment  or  sus- 
pension. And  a  similar  holding  was 
made  in  Re  Silkman  (1903)  88  App. 
Div.  102,  84  N.  Y.  Supp.  1025,  to  the 
effect  that  judicial  transgressions 
must  be  punished  by  means  other 
than  suspension  or  disbarment  from 
the  practice  of  the  law. 

F.  Jfisoofidwof  M  notery  putatc  or  com- 
mlaatoner  of  deeds. 

The  making  of  a  false  jurat  or  ac- 
knowledgment by  an  attorney,  while 
acting  as  a  notary  public  or  commis- 
sioner of  deeds,  is  a  moral  delin- 
quency, justifying  his  suspension  or 
disbarment  Re  Mills  (1906)  17  Haw. 
564;  People  ex  rel.  Deneed  v.  Hahn 
(1902)  197  111.  137,  64  N.  E.  342;  Re 
Arctander  (1879)  26  Minn.  26,  1  N. 
W.  43;  Re  Barnard  (1912)  151  App, 
Div.  680,  136  N,  Y.  Supp.  185;  Re 
Gotthein  (1912)  153  App.  Div.  779, 
138  N.  Y.  Supp.  636;  Re  Napolis 
(1916)  169  App.  Div.  409,  156  N.  Y. 
Supp.  416;  Ex  parte  Finn  (1898)  32 
Or.  519,  67  Am.  St.  Rep.  550,  52  Pac. 
756;  Re  Hopkins  (1909)  54  Wash.  669, 
103  Pac.  805. 

Thus,  where  it  appeared  that  an  at- 
torney had  wrongfully  altered  a  doc- 
ument and  annexed  thereto  a  false 
certificate  of  acknowledgment  In  his 
capacity  as  a  notary  public,  the  court 
said:  "This  conduct  shows  such  a 
want  of  integrity  on  the  part  of  the 
respondent,  and  such  a  lack  of  ap- 
preciation and  disregard  of  the  obli- 
gations of  his  official  duty,  as  render 
him  unfit  to  be  allowed  to  practise  in 
the  courts  of  the  territory,  or  to  be 
held  out  to  the  confidence  of  ttie  pub- 
lic as  an  attorney  at  law."  Re  Milla 
(Haw.)  supra. 

So,  in  People  ex  rel.  Deneed  v.  Hahn 
(1902)  197  IlL  137,  64  N.  E.  342,  the 
court  held  that  the  acts  of  an  at- 
torney in  swearing  to  false  affidavits 
before  himself  as  notary  public,  but 
nnder  a  false  name,  together  with  oth- 
er misconduct,  would  justify  an  order 
striking  his  name  from  the  roll  of  at- 
torneys. 

Where  an  attorney,  as  notary  pub- 
lic, antedated  the  Jurats  and  acknowl- 
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adgmmts  on  the  bond  of  a  jastico  of 
the  peace,  the  court  held  that  he 
should  be  saspended  from  practice 
for  six  months,  no  argament  being  re- 
qnired  to  show  that  the  act  was  a 
wrongful  one.  Re  Arctander  (1879) 
26  Minn.  26,  1  N.  W.  48. 

In  Re  Gotthein  (1912)  168  App. 
Div.  779,  188  N.  Y.  Supp.  686,  an  .at- 
torney who  had  made  false  acknowl- 
ed^ents  to  deeds  in  his  capacity  as 
commissioner  of  deeds,  and  had  sub- 
sequently testified  falsely  that  such 
deeds  had  been  properly  acknowl- 
edged, was  held  guilty  of  mUc<mduct 
mrranting  his  disbannent. 

In  Re  NapoliB  (1916)  '.69  App.  Dir. 
M9,  165  N.  Y.  Supp.  416,  wherein  it 
appeared  that  an  attorney,  acting  in 
his  capacity  as  notary  public,  had 
signed  a  jurat  to  the  afiBdavit  of  one 
who  had  not  appeared  before  him,  but 
who  had  sworn- to  the  affidavit  over 
tte  telephone,  the  court  took  occasion 
to  express  its  condemnation  of  such 
action,  holdinir  it  to  be  serious  pr0f> 
fessional  misconduct,  but  because  of 
the  absence  of  bad  motive  its  disci- 
pline was  confined  to  a  severe  censure. 

In  Re  Barnard  (1912).  151  App.  Div. 
580.  186  N.  Y.  Supp.  185,  wherein  it 
appeared  that  an  attorney,  in  his  ca- 
pacity as  notary  public,  had  certified  ■ 
to  the  acknowledgment  of  certain 
papers  within  the  state,  when  in  fact 
.<nich  papers  were  signed  by  persons  , 
without  the  state,  the  court  stated 
that  since  the  certifications  were 
fluide  solely  for  convenience,  and  not 
with  the  intent  to  defraud,  the  at- 
torney would  not  be  punished  beyond 
a  reprimand. 

In  Ez  parte  Finn  (1898)  82  Or.  519. 
67  Am.  St.  Rep.  550,  62  Pac.  766,  the 
court  directed  the  suspension  of  an  ' 
ittonifly  from  practice  for  one  year,  i 
OB  proof  that  he  had  a&ed  his  of- 
ficial jurat  as  notary  public  to  papers 
which  had  not  been  sworn  to  before 
him,  saying:    "It  is  not  the  purpose 
of  proceedings  of  this  character  to 
panish  the  accused  attorney  as  in 
natters  of  criminal  cognizance,  but 
they  am  inaugurated  and  entertained  ! 
II  'nec«sMry  for  the  protection  of  the  I 
ceuTt,  the  proper  administration  of 
jttitiec,  and  the  dignity  and  purity  of 


the  profession,  and  for  the  public 

good  and  the  protection  of  clients.* 
.  .  .  We  have  determined  that  a 
suspension  will  accomplish  the  pur- 
pose of  correcting  the  evil  in  the  pres- 
ent case." 

In  the  case  of  Re  Hopkins  (1909) 
64  Waak.  669,  108  Pac.  805,  the  court 
stated  that  an  attorney  who,  while 
acting  as  notary  public,  falsely  cer- 
tified that  certain  affiants  had  per- 
sonally appeared  before  him,  when 
such  was  not  the  fact,  was  guilty  of 
an  act  of  moral  turpitude  which 
would  justify  his  disbarment.  As  to 
the  immorality  of  the  act^  apart  from 
Its  illegality,  the  court  said:  "Cer- 
tainly a  false  statement,  made  with 
full  knowledge  of  its  falsity,  concern- 
ing a  matter  of  serious  moment,  the 
purpose  of  which  is  to  influence  those 
in  authority  in  determining  their  of- 
ficial acts,  involves  a  question  of 
morals,  whether  such  statement  be 
made  under  the  sanctity  of  an  oath 
to  speak  tiie  truth  or  under  tiie  sanc- 
tity of  official  obligation  to  speak  the 
truth.  This  presents  a  question  of 
right  conduct  from  a  purely  moral 
standpoint,  independent  of  the  fact 
that  the  law  prescribes  a  punishment 
for  the  making  of  such  false  state- 
ments. 'Thou  shalt  not  bear  false 
witness,'  was  not  only  one  of  the  Ten 
Commandments  of  the  Mosaic  law, 
but  finds  sanction  in  the  teachings  of 
Jesus  as  a  standard  of  right  under  the 
new  dispensation.  Indeed,  this  stand- 
ard of  right  seems  to  be  a  part  of  the 
moral  consciousness  of  the  race,  and 
to  be  recognized  by  all  peoples  with 
any  appreciation  of  moral  ideals.** 

Ff.  Mlaeondtu*  mm-pr«mcuUng  oteamair. 

Acts  of  a  prosecuting  attorney  in 
violation  of  his  oath  of  office  and 
against  good  morals  are  sufiicient  to 
justify  his  disbannent  or  suspension 
from  practice. 

California.— Re  McCowan  (1917) 
175  Cal.  51,  170  Pac.  1100. 

CtHorado. — People  ex  rel.  Colorado 
Bar  Asso.  v,  Anglim  (1904)  33  Colo. 
40,  78  Pac.  687. 

Illinois. — Pe<9le  ex  rel.  Stead  v. 
Phipps  (1914)  261  111.  576,  104  N.  E. 
144. 
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KansaB.— Re  Norris  (1899)  60  Kan. 
649,  57  Pac.  528. 

Missouri.— Re  Lyons  (1912)  162 
Mo.  App.  688,  145  S.  W.  844. 

North  Dakota.— Re  Simpson  (1900) 
9  N.  D.  379,  83  N.  W.  541;  Re  Voss 
(1902)  11  N.  D.  540.  90  N.  W.  16. 

Oklahoma.— R«  Sitton  ( 1918)  — 
Okla.  -~*  177  Pac.  565. 

Vermont— Re  Jones  (1897)  70  Vt. 
71.  39  Atl.  1087. 

West  Virsrinia.  —  State  v.  Hays 
(1908)  64  W.  Va.  45,  61  S.  E.  355. 

Thus,  where  a  district  attorney, 
while  addressing  the  grand  jury,  made 
unwarranted  references  to  the  judge 
of  the  superior  court,  in  harsh  and 
extreme  language,  it  was  held  that 
this  conduct,  while  not  sufficient  to 
justify  disbarment,  at  least  called  for 
a  suspension  of  the  attorney.  Re  Mc- 
Gowan  (Cal.)  supra. 

The  acceptance  by  a  district  at- 
torney of  sums  of  money  from  saloon 
keepers  and  gamblers,  on  his  agree- 
ment to  refrain  from  proceeding 
against  them,  and  his  refusal  to  pros- 
ecute a  case  unless  the  prosecuting 
witness  paid  him  a  sum  of  money, 
have  been  held  to  be  sufficient  causes 
for  his  disbarment.  People  ez  rel. 
Colorado  Bar  Asso.  t.  Anglim  (Colo.) 
supra. 

In  People  ex  rel.  Stead  v.  Phipps 
(111.)  supra,  it  appeared  that  an  at- 
torney, while  acting  as  state's  at- 
torney, had  induced  two  young  boys 
to  plead  guilty  and  to  waive  their 
right  to  a  jury  trial,  although  they 
had  urged  their  innocence  and  did  not 
know  what  they  were  about  to  do.  It 
was  held  that  such  conduct  was  most 
reprehensible,  and,  .it  appearing  that 
there  had  been  other  unprofessional 
misconduct,  the  court  declared  that 
the  evidence  justified  the  suspension 
of  the  attorney  from  practice  for  a 
year. 

Where  an  attorney,  while  acting  in 
his  official  capacity  as  county  and 
state  attorney,  demanded  and  received 
fees  for  dismissing  certain  prosecu- 
tions, as  well  as  for  commencing  oth- 
er prosecutions,  the  court  held  that 
these  acts  justified  his  disbarment. 
Re  Norris  (Kan.)  supra. 

In  Re  I^ons  (Mo.)  supra,  the  court 


declared  that  if  a  United  StiM^  dis- 
trict attorney  had  a  secret  partner 
who  was  resrularly  defending  persons 
in  the  United  States  district  court  and 
dividing  fees  with  the  district  at- 
torney, it  would  justify  his  disbar- 
ment from  practice,  on  common  prin- 
oipl«  of  honesty  and  morality.  The 
court  quoted  the  following  passage 
from  Re  Henderson  (1890)  88  Tenn. 
589,  13  S.  W.  413:  'Too  much  is 
staked  upon  the  honesty  and  good 
conduct  of  lawyers  for  courts  to  wink 
at  flagrant  misconduct.  They  are 
trusted  by  the  community  with  the 
care  of  their  livra,  liber^,  and  prop- 
erty, with  no  other  secnrily  than  per- 
sonal honor  and  integrity."  The  court 
also  quoted  from  Dickens's  Case 
(1870)  67  Pa.  177,  5  Am.  Rep.  420,  as 
follows:  "Integrity,  as  well  as  skill 
and  learning,  is  essential  to  the  char- 
acter of  the  profession,  and  it  be- 
comes the  duty  of  the  bench,  as  well 
as  of  the  bar  itself,  to  preserve  that 
character  in  its  highest  state,  as  a 
means  of  usefulness,  and  of  answer- 
ing the  true  end  of  a  profession  so 
honorable,  and  at  the  same  time  so 
needful." 

In  the  case  of  Re  Simpson  (N.  D.) 
supra,  wherein  it  appeared  that  the 
defendant,  while  acting  as  state's  at< 
torney,  had  wilfully  failed  to  prose- 
cute violations  of  the  liquor  law,  and 
had  lost  or  destroyed  the  files  and 
records  in  regard  thereto,  the  court 
held  that  such  misconduct  involved 
moral  turpitude,  and  was  a  statutory 
ground  for  disbarment  under  the  stat- 
ute.  Rev.  Code,  §  438,  subd.  1. 

Similarly,  where  a  state's  attorney, 
who  had  patronized  a  gambling  house 
on  several  occasions,  wilfully  re- 
frained from  prosecuting  the  proprie- 
tor of  the  house  and  other  persons 
who  were  violating  the  Prohibition 
Law,  it  was  held  that  his  misconduct 
was  an  oifense  involving  moral  turpi- 
tude, and  the  court  ordered  his  sus- 
pension from  practice  for  nine 
months.  Re  Voss  (1902)  11  N.  D.  640, 
90  N.  W.  16. 

But  where  his  reputation  for  moral 
character  and  integrity  was  testified 
to  by  private  citixena,  judges,  aod  the 
electorate  at  the  polls,  the  court  held 
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that  a  county  attorney  who  had  n- 
ttiiwd  money  collected  by  him  on  for- 
feited criminal  bonds,  on  a  claim  that 
tiie  county  was  indebted  to  him, 
should  be  r^rimanded,  but  not  dis- 
barred or  suspended,  saying:  "Dis- 
barment means  professional  excom:- 
mnnication  and  death.  It  means  to 
loose  the  moorings  and  turn  a  life 
adrift,  and  should  be  resorted  to  only 
when  it  is  apparent  that  the  interest 
of  the  community,  the  integrity  of  the 
courts,  or  the  honor  of  the  profession 
unperatively  demands  it."  Be  Sitton 
(1918)  —  Okla.  — ,  177  Pac  566. 

An  intentional  miar^resentation  of 
fact  by  a  state's  attorney  fw  the  pur- 
pose of  securing  a  certificate  of  fidel- 
ity in  office,  which  was  a  prerequisite 
to  the  payment  of  his  salary,  has  been 
held  to  be  sufficient  cause  for  his  dis- 
barment, and  in  answer  to  his  conten- 
tion that,  because  the  misconduct  re- 
lated to  his  duties  as  state's  attorney, 
the  court  had  no  jurisdiction  over  him 
in  regard  thereto,  the  court  said: 
"While  acting  in  the  county  court  in 
the  prosecution  of  cases  in  which  the 
state  was  a  party,  and  in  all  his  re- 
lations to  parties,  counsel,  and  court, 
in  sDch  prosecutions,  he  was  also  act- 
ing in  his  official  capacity  as  an  at- 
torney of  this  court,  and  under  the 
obligations  assumed  by  him  when  he 
became  such  attorney.  Notwithstand- 
ing he  might  be  liable  to  impeach- 
ment, or  might  be  rejected  by  the  vot- 
ers, if  a  candidate  for  re-election,  his 
conduct,  when  acting  in  a  private  or 
ottier  capacity,  was  open  to  investiga- 
tion by  this  court,  and  if  found  to  be 
ituch  that  the  court,  to  protect  itself 
and  the  public,  and  to  keep  the  ad- 
ministration of  justice  pure,  ought  to 
withdraw  the  protection  and  credit 
under  the  law  which  it  accorded  him 
by  admitting  him  to  the  office  of  an 
attorney  at  law  and  solicitor  in  chan- 
cery, it  is,  beyond  question,  the  right 
and  duty  of  this  court  to  deal  with 
him  as  justice  demands.'  It  may  sus- 
pend or  disbar  him."  Re  Jones  (1897) 
70  VL  71.  39  Atl.  1087. 

In  Sta<e  v.  Hays  (1908)  64  W.  Va. 
4fi^  61  S.  E.  355,  it  was  held  that  a 
cona^  attorn^,  who  had  received 
lereral  sums  of  money  in  return  twe 


his  agreement  not  to  prosecute  the 

proprietor  of  a  "speak-easy,"  was 
guilty  of  gross  infidelity  which  justi- 
fied his  disbarment,  the  court  saying: 
"No  one  will  deny  the  power  and  duty 
of  a  court  to  strike  from  the  roll  the 
name  of  one  who  fails  to  maintain 
fidelity  to  the  personal  trust  of  a 
single  client's  interest.  Hdw  much 
more  important  is  the  duty  to  exercise 
this  power  when  the  infidelity  or  mis- 
conduct relates  to  an  attorney  charged 
not  only  by  the  hoQor  and  oath  of  an 
attorney  at  the  bar,  but  also  by  the 
dignity  and  oath  of  a  public  official, 
in  an  ofKce  calling  for  the  exercise  of 
highest  qualities  as  an  attorney!" 

And  see  Re  Cowdery'  (1886)  69  €al. 
32,  58  Am.  Rep.  545, 10  Pac.  47,  where- 
in the  court  held  that  the  fidelity 
which  a  city  attorney  owed  to  the 
city  and  county  existed  after  the  ex- 
piration of  his  term  of  office,  so  that 
his  acceptance  of  money  from  persons 
interested,  in  consideration  of  his 
agreement  not  to  represent  the  city 
in  pending  appeals  inaugurated  dur- 
ing his  term  of  office,  was  misconduct 
warranting  his  suspension  for  six 
months. 

The  bringing  of  an  action  by  a  city 
attorney  on  behalf  of  a  relative 
against  the  city  is  not  ground  for  dis- 
barment where  before  bringing  the  ac- 
tion he  appeared  before  the  village- 
board  in  regular  session  and  stated 
the  facts  in  regard  to  the  action,  and 
asked  to  be  relieved  of  his  duties  as 
city  attorney,  a  request  that  was 
■granted,  although  this  action  of  the 
board  in  relieving  him  of  his  duties 
was  beyond  their  power.  Re  Banm 
(1920)  —  Idaho,  — ,  186  Pac.  927.  The 
court  states  that,  while  this  action  by 
the  city  attorn^  was  improper,  it  ap-' 
pears  that  he  acted  in  ignorance  of 
his  duties  rather  than  in  bad  faith. 

The  fact  that  the  attorney  for  a 
highway  district  also  acted  as  attor- 
ney for  the  county  in  the  prosecution 
of  a  claim  by  the  highwi^  district 
against  the  county  is  not  ground  for 
disbannent,  where  it  appears  that  the 
accused  acted  in  good  fiaith,  without 
improper  or  corrupt  motives,  and  it  Is 
not  shown  that  any  injury  resulted  to 
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his  client.  Ibid.  Se«  this  case  further, 
infra,  XI.  b. 

VIM.  O0mmta8tOH  of  perjtiry. 

The  commission  of  perjury  is  an 
act  InTolving  moral  turpitude  which 
justifies  the  disbarment  of  an  at- 
torney. ReUImer  (1913)  208  Fed.  461; 
Perry  v.  ^tate  (1852)  3  G.  Greene 
(Iowa)  650;  Re  Smith  (1906)  73  Kan. 
743,  85  Pac.  584;  Re  Percy  (1867)  36 
N.  Y.  651;  Re  Thorn  (1914)  164  App. 
Div.  161,  149  N.  T.  Supp.  607;  Re 
Nichols  (1914)  166  App.  Div.  901, 149 
N.  Y.  Supp.  1099. 

Thus,  under  a  Federal  court  rule; 
authorizing  disbarment  for  any  suf- 
ficient cause,  it  has  been  held  that 
perjury,  regardless  of  the  material- 
ly of  the  false  testimoi^,  is  sufficient 
ground  tiierefor,  since  it  involves 
moral  turpitude,  and  that  a  convic- 
tion therefor  need  not  have  been  re- 
turned.  Re  Ulmer  (Fed.)  supra. 

So,  in  Perry  v.  State  (1852)  8 
Greene  (Iowa)  660,  the  court,  passing 
on  one  of  the  grounds  of  a  demurrer 
to  an  accusation  against  an  attorney, 
said  that  if  the  attorney  had  sworn 
falsely,  as  charged,  a  conviction  of 
perjury  was  not  necessary  to  justify 
the  court  in  rejecting  him  from  the 
bar. 

In  the  case  of  Re  Smith  (1906)  73 
Kan.  743,  86  Pac.  684,  the  court  held 
that  the  conduct  of  an  attorney  in 
agreeing  to  give  false  testimony  in 
conrt,  and  thereafter  in  refusing  to 
comply  with  a  judgment  directing 
him  to  return  property  received  in 
consideration  of  this  corrupt  agree- 
ment, betrayed  a  moral  obliquity 
which  warranted  his  disbarment,  say- 
ing: "The  testimony  showing  both 
moral  and  professional  delinquency 
was  such  that  the  duty  of  the  trial 
court  was  clear,  and  no  other  course 
was  open  tiian  the  revocation  of  the 
abused  license.  An  attorney  is  ad- 
mitted upon  a  satisfactory  showing 
of  his  good  character  and  fitness  to 
be  an  officer  of  the  court  He  is  aft- 
erward required  to  maintain  the  same 
ethical  standard,  and  is  only  entitled 
to  hold  the  high  office  of  ^minister  of 
the  law*  during  good  behavior." 

In  Re  Percy  (1867)  36  N.  Y.  661, 
the  court  affirmed  an  order  of  the 


general  term,  striking  the  appellanl^s 
came  from  the  roll  of  attorneys, 
where  it  appeared  that  he  had  de- 
stroyed his  credibility  on  various  oc- 
casions by  committing  perjury,  and 
that  his  character  was  bad.  Ajid  in 
reply  to  the  appellant's  iseiBtence 
that  only  deceit,  malpractice,  or  a 
misdemeanor  in  the  exercise  of  his 
profession,  and  not  general  bad  char- 
acter or  conduct,  would  justify  his 
removal,  the  court  said:  "The  right 
of  admission  to  practice  is  made,  both 
by  the  Constitution  and  statute,  to 
depend  upon  the  possession  of  a  good 
moral  character,  joined  with,  the 
requisite  learning  and  ability.  It  ts 
equally  as  important  that  this  char- 
acter should  be  preserved,  after  ad- 
mission, while  In  the  prance  of  the 
profession,  as  that  it  should  exist  at 
the  time.  It  would  be  an  anomaW  in 
the  law  to  make  good  moral  character 
a  prerequisite  to  admission  to  an  of- 
fice of  a  life  tenure,  while  no  provi- 
sion for  removal  is  made  in  case  such 
character  is  wholly  lost." 

Where  it  appeared  that  an  attorney, 
in  a  proceeding  before  a  referee,  had 
committed  perjury  in  an  attempt  to 
avoid  the  consequences  of  his  former 
deceit,  the  court  held  that  he  was  not 
a  proper  person  to  remain  a  member 
of  the  profession,  and  he  was  accord- 
ingly disbarred.  Re  Thorn  (1914) 
164  App.  Div.  151, 149  N,  Y.  Supp.  507. 

Similarly,  in  Re  Nichols  (1914)  165 
App.  Div.  901,  149  N.  Y.  Supp.  1099, 
wherein  it  appeared  that  an  attorney, 
during  an  Investigation  of  charges  of 
misconduct  against  him,  had  delib- 
erately testified  falsely,  the  court  di- 
rected that  he  be  disbarred. 

But  see  Beckner  v.  Com.  (1907)  126 
Ky.  318,  128  Am.  St  Rep.  287,  103  S. 
W.  378,  wherein  the  court  held  that 
the  making  of  a  false  affidavit  in  the 
capacity  of  a  witness,  and  in  a  pro- 
ceeding in  which  he  was  not  acting  as 
an  attorney,  would  not  justify  the 
disbarment  of  the  defendant,  since  "it 
is  the  policy  of  the  law  that  a  witness 
should  go  npon  the  witness  stand  un- 
trammeled  by  the  fear  of  prosecution 
by  those  who  may  be  offended  by  or 
disafipolnted  in  his  testiraox^.** 
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Vm.  Partteipatton  tn  milawful  .otfsent- 
bly. 

Actirs  partieipAtion  in  unlawful  as- 
aemblages  haa  been  held  to  be  suffi- 
cient evidence  of  moral  delinquency  to 
justify  the  disbarment  or  suspension 
of  an  attorney.  Ex  parte  Wall  (1882) 
107  U.  S.  265,  27  L.  ed.  662,  2  Sup. 
Ct  Rep.  669;  Dormenon's  Case  (1810) 
1  Hart.  (La.)  129;  State  ei  rel.  Mc- 
Laughlin V.  Graves  (1914)  78  Or.  8dl, 
LJt^l916C,  269^  144  Pae.  484; 
Jones's  Case  (1893)  2  Pa.  Dist.  R.  638, 
12  Pa.  Go.  Ct.  229. 

In  State  ex  rel.  McLaughlin  v. 
Graves  (1914)  73  Or.  331,L.R.A.1915C. 
269,  144  Pac.  484,  the  court  held  that 
the  participation  of  an  attorney  in  an 
Qslawful  assemblage  of  persons  who 
fbrcibly  took  certain  prisoners  from 
t  jail»  compelled  th«m  to  kiss  the 
American  flag,  and  then  forced  them 
to  leave  the  county,  was  ground  for 
disciplining  him,  but  since  he  had 
hitherto  been  an  honorable  member 
of  society,  and  was  pr(»npted  in  his 
act  only  by  patriotic  zeal,  the  court 
limited  its  punishment  to  three 
months'  mispension  from  practice. 

In  Dormenon's  Case  (1810)  1  Mart, 
(la.)  129,  it  was  held  that  an  at- 
torney who  had  aided  the  negroes  of 
St  Domingo  in  their  massacres  and 
outrages  against  the  whites  was  not 
a  fit  person  to  hold  office,,  however 
fair  his  conduct  may  have  been  in  the 
meanwhile,  and  his  name  was  accord- 
ingly stricken  off  the  rolls  aa  an  at- 
torney and  counselor  at  law. 

In  Ex  parte  Wall  (U.  S.)  supra, 
wherein  it  appeared  that  an  attorney 
had  encouraged  and  taken  part  in  .  the 
lynching  of  a  prisoner  confined  in  a 
county  jail,  the  court  held  that  such 
amdttct  warranted  his  disbarment 
saying:  '*0f  all  classes  and  profes- 
liona.  the  lawyer  is  most  sacredly 
bound  to  uphold  the  laws.  He  is 
their  sworn  servant;  and  for  him,  of 
aU  men  in  the  world,  to  repudiate  and 
orerride  the  laws,,  to  trample  them 
uderfoot,  and  to  ignore  the  very 
fauida  of  socie^,  argues  recreancy  to 
Us  position  and  oflke,  and  sets  a  per- 
nicious example  to  the  insubordinate 
and  dangerous  elements  of  the  body 
K^tic.  It  manifests  a  want  of  fidel- 


ity to  the  system  of  lawful  govern- 
ment which  he  has  sworn  to  uphold 
and  preserve.  Whatever  excuse  may 
ever  exist  for  the  execution  of  lynch 
law  in  savage  or  sparsely  settled  dis- 
tricts, in  order  to  oppose  the  ruflSan 
elements  which  the  ordinary  adminis- 
tration of  law  is  powerless  to  control, 
it  certainly  has  no  excuse  in  a  com- 
munity where  the  laws  are  duly  and 
regularly  administered." 

In  Jones's  Case  (Pa.)  supra,  an  at- 
torney was  charged  with  having 
deliberately  made  a  false  statement  aa 
to  what  the  law  was,  in  a  public  place 
and  before  an  assemblage  of  lawless 
persons,  who  were  thereby  encour- 
aged to  act  in  further  contravention 
of  the  law.  The  court  held  that  proof 
of  this  charge  would  justify  the  dis- 
barment of  the  attorney,  but  in  the 
absence  of  such  proof  he  was  ab- 
solved from  the  charge. 

IX.  A<A  of  cUaloyaltu  in  time  of  tear. 

It  has  been  held  that  it  was  not 
''dishonorable  conduct*"  within  a 
statute  authorizing  disbarment  for 
such  conduct,  for  an  attorney  to  say, 
after  the  United  States  entered  the 
World  War,  that  he  hoped  that  Ger- 
many would  win  the  war.  Lotto  v. 
Stete  (1919)  —  Tex.  Civ.  App. — , 
208  S.  W.  563. 

But  in  the  case  of  Re  Arctander 
(1920)  —  Wash.  — .  188  Pac.  380,  an 
attorney  was  disbarred  for  aiding  and 
advising  persons  seeking  exemption 
from  military  service,  and  for  charg- 
ing fees  for  filling  out  questionnaires. 
The  court  said:  "When  other  men 
were  freely  giving  all  their  time,  their 
money,  to  the  cause,  and  when  the 
youth  of  the  land  were  gladly  turning 
aside  from  the  paths  of  peace  to  fight, 
and,  if  need  be,  to  die  for  their  coun- 
try, this  respondent  only  saw^in  it  an 
opportunity  to  make  money.  He  re- 
sented the  President's  call  to  the 
lawyers  to  serve  the  nation  and  its 
registrants  voluntarily,  freely,  and. 
without  charge.  He  did  just  what  the 
regulations  asked  the  lawyers  not  to 
do.  He  became  the  advocate  for  the 
man  who  was  seeking  to  escape  mili- 
tary service.  He  refused  to  make  out 
Questionnaires  for  registrtuits  who 
had  no  claim  for  ucemption.   He  re- 
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fused  to  perform  servicee  whereby  the 
War  Department  could  obtain  the  in- 
formation which  it  needed  for  the 
classification  of  registrants  for  mili- 
tary and  industrial  service.  He  be- 
came the  advocate,  and  not  the  di'sin- 
terested  adviser,  of  the  slacker  and  of 
men  who  were  even  willing  to  re- 
nounce their  intentions  to  become 
American  citizens — men  whom  he 
himself  called  sneaks.  .  .  .  From 
the  respondent's  own  admissions  and 
actions,  we  are  regretfully  forced  to 
the  conclusion  that  his  conduct  in 
performing  services  for  registrants 
under  the  Selective  Service  Law  was 
disloyal,  mercenary,  unethical,  and 
unprofessional.  Had  the  bar  of  the 
United  States  assumed  the  same  at- 
titude in  response  to  the  President's 
call  to  duty  that  respondent  did,  it 
would  have  called  down  upon  itself 
the  reprobation  of  the  nation.  It 
would  have  been  disgraced  to  eter- 
nity. It  is  the  duty  of  the  lawyer, 
above  all  others,  to  serve  his  country, 
and  his  services  should  always  be  at 
his  country's  call  in  times  of  need. 
We  feel  that  the  respondent  should 
not  be  allowed  to  practise  law  before 
the  courts  of  this  state,  and  we  there- 
fore respectfully  recommend  his  per- 
manent disbarment." 

An  attorney  who  solicited  the  em- 
ployment of  claiming  exemptions  for 
persons  subject  to  l^e  operation  of 
the  Selective  Service  Act,  and  sug- 
gested, encouraged,  and  assisted  in 
the  preparation  of  false  affidavits 
looking  to  the  improper  exemption  of 
his  clients,  was  disbarred  in  Re 
Wiltsie  (1920)  —  Wash.  — ,  186  Pac. 
848.  It  was  also  alleged  as  one  of  the 
grounds  for  disbarment  in  this  case 
that  the  attorney  made  excessive 
charges  Tfor  his  services  in  this  con- 
nection, but  the  court  held  this  not  to 
be  a  ground  for  disbarment,  saying 
that  the  propriety  of  the  amount  of 
a  fee  is  a  debatable  question,  and 
largely  a  matter  of  individual  opin- 
ion, and  in  this  case,  so  far  as  the 
record  disclosed,  the  fees  were  volun- 
tarily paid. 

So,  in  the  case  of  Re  O'Reilly 
(1919)  188  App.  Div.  970,  176  N.  Y. 
Supp.  781,  an  attorney  was  suspended 


for  four  months  for  receiving  fees  as 
a  member  of  an  advisory  board  of 
lawyers,  assisting  in  the  preparation 
of  questionnaires,  though  he  returned 
the  fees  when  proceedings  to  disbar 
were  commenced. 

See  also  Re  Hofstede  (1918)  31 
Idaho,  448,  173  Pac.  1087,  a  case  out- 
side the  strict  scope  of  this  note^ 
wherein  it  was  held  that  aiding  or 
counseling  persons  seeking  to  evade 
military  service  was  a  crime  involv- 
ing moral  turpitude,  so  that  convic- 
tion thereof  warranted  disbarment. 

Personal  vice. 

Sexual  immorality  is  generally  held 
to  be  insufflcieut  as  a  ground  for  the 
suspension  or  disbarment  of  an  at- 
torney. People  ex  rel.  Black  v. 
Smith  (reported  herewith)  ante,  183; 
State  V.  Byrkett  (1895)  4  Ohio  S.  & 

C.  P.  Dec.  89;  Re  H  T   (1882) 

2  Pennyp.  (Pa.)  84. 

In  the  reported  case  (People  ex 
REL.  Black  v.  Smith)  it  is  held  that 
evidence  that  the  defendant  visited 
various  disorderly  houses  was  not  of 
itself  sufRcient  to  warrant  disbarment. 

In  State  v.  Byrkett  (Ohio)  supra» 
it  was  said  that  unless  the  misconduct 
of  an  attorney  in  his  private  capacity 
involved  moral  turpitude,  or  evinced 
a  lack  of  honesty,  integrity,  and 
veracity,  it  would  not  justify  his  dis- 
barment, and  80,  it  appearing  tliat  aJt_ 
attorney  had  seduced  his  atenog-- 
.raphert  the  court,  holding  that  such 
misconduct  did  not  justify  the  disbar- 
ment of  the  attorney,  said:  "Grave 
as  is  the  offense  charged,  much  as  the 
court  may  sympathize  with  the  ruined 
girl,  however  great  might  be  the 
hatred  on  the  part  of  the  court  of 
such  practices  under  such  circum- 
stances, still,  sitting  as  a  court, 
bound  to  lay  down  the  law  as  I  under- 
stand it,  I  am  forced  to  the  conclusion 
that  the  facts  charged  do  not  consti- 
tute unprofessional  conduct,  involv- 
ing moral  turpitude." 

So,  in  Be  H  T  (Pa.)  supra, 

the  court  said,  by  way  of  dictum,  that 
fornication  was  not  an  offense  war- 
ranting the  disbarment  of  an  at- 
torney. 

But  where,  in  a  proceeding  for  dis- 
barment, it  appeared  that  an  attomajr 
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had  been  recently  sued  for  alienating 
flu  affections  of  another's  wife,  in 
which  suit  the  evidence  showed 
I  adultery  on  his  part,  the  court  held 
j  that  misconduct  of  such  enormity, 
I  coupled  with  other  minor  acts  of  mis- 
I       conduct,  warranted   his  disbarment. 

Belltus  (1892)  66  Hun,  682.  21  N.  Y. 
I      Sapp.  724. 

So,  it  has  been  held  that  an  attorney 

who  Irppt  a  hnnun  nf  ill  fnmfl^  at  which 

white  girls  and  negroea  consorted. 
and  in  which  opium  was  smoked,  was 
morally  unfit  to  practise.  Re  Marsh 
(1913)  42  Utah,  186,  129  Pac.  411. 

Generally  speaking,  bad  language 
or  bad  manners  is  not  ground  for  tiie 
suspension  or  disbarment  of  an  at- 
tersey,  and  the  same  has  been  held  as 
to  Rambling.  People  v.  Palmer  (1871) 
61  DL  266;  Re  Washington  (1910)  82 
Kaa.  829.  109  Pac.  700;  Re  Mills 
a860)  1  Mich.  392;  Ex  partp  Stra^ 
ford  (1843)  7  Jur.  (Eng.)  512.  12  L.  J. 
Q.  B.  N.  S.  381, 

In  People  v.  Palmer  (UL)  supra, 
tiie  court  stated  that  no  matter  how 
ungentlemanly  the  conduct  and  lan- 
guage of  an  attorney  towards  other 
members  of  the  profession  might  be, 
it  would  not  consider  such  actions  in 
a  proeeeding  for  disbarment,  saying : 
lliis  eourt  is  not  constituted  a 
censor  of  morals,  so  as  to  require  it 
to  pronounce  upon  the  style  of  man- 
ners and  conversation  which  becomes 
an  honorable  member  of  the  legal  pro- 
fession.** 

In  a  proceeding  for  disbarment,  one 
of  the  charges  was  that  '*the  accused 
is  a  man  of  quick  temper,  which  he 
snnetimes  fails  to  control;    .    .  . 
that  at  times,  and  probably  when  un- 
der the    influence    of  intoxicating 
liquor,    he  was  very    abusive  and 
threatening  in  conduct  and  language; 
-  .  .  that  he  had  a  quarrel  with  the 
city  marshal  over  a  dog  fight,  during 
vhicfa  he  displayed  a  pocket  knife  and 
the  marshal  a  rerolver,  and  that  a 
crowd  was  attracted,  and  much  excite- 
BKQt  ensued."  It  was  further  alleged 
that  the  accused,  "on  two  or  three  oc- 
I    cafliona,   noade  threats  against  the 
I    >«lstor,  and  has  used  language  con- 
tenting him  which  for  vHeness  and 
!    iadecency  is  beyond  the  imagiaaticai 


of  the  <M:dinary  individual,  and 
wholly  unjustifiable,  and  when  under 

the  influence  of  drink  has  also  used 
very  improper  language  regarding 
others  with  whom  he  was  having 
trouble.'*  The  court  said:  "Upon  the 
charge  of  offensive  language  and 
quarrelsome  conduct,  the  following 
quotation  from  an  opinion  of  this 
court  seema  pertinent:  *True  it  is 
that  a  man  is  required  to  show,  upon 
his  admission  to  the  bar,  that  he  is  of 
good  moral  character.  His  license  to 
practise  after  he  is  admitted,  how- 
ever, will  not  be  revoked  on  account 
of  objectionable  personal  habits,  until 
it  is  shown  that  such  habits  have  ren- 
dered him  unable  to  attend  properly 
to  his  duties  as  a  lawyer,  or  have  ren- 
dered him  unworthy  of  the  great 
trust  and  confidence  generally  accord- 
ed to  the  members  of  the  profession, 
or  that  such  habits  have  become  so 
bad  as  to  scandalize  his  profession  or 
the  courts  in  which  he  practises.'  Re 
Elliott  (1906)  73  Kan.  157.  84  Pac. 
750."  Re  Washington  (1910)  82  Kan. 
829,  109  Pac.  700. 

In  Re  Mills  (1850)  1  Mich.  392, 
wherein  a  charge  was  made  that  an 
attorney's  reputation  for  veracity 
was  so  bad  that  he  would  not  be  be- 
lieved under  oath,  the  court  said:  "I 
do  not  wish  to  foe  understood  as  af- 
firming that  for  every  moral  delin- 
quency the  court  would  be  authorized 
to  revoke  the  license  of  an  attorney. 
In  the  exercise  jof  a  sound  discretion, 
the  court  should  only  entertain  such 
as  are  in  their  nature  gross,  and  un- 
fit a  person  for  an  honest  discharge 
of  the  trust  repoaed  in  him.*'  But, 
continuing,  the  court  said:  "I  am  of 
opinion  that,  if  the  charge  I  have  been 
considering  is  made  out  by  proof,  that 
the  respondent  has  forfeited  his  of- 
fice; that,  if  fully  established,  it  nec- 
essarily implies  a  baseness  of  char- 
acter which  disqualifies  him  for  dis- 
charging the  duties  of  his  oflSce  with 
that  faithfulness  and  integrity  so 
nec^sary  to  preserve  the  honor  of  the 
profession  from  reproach,  the  public 
from  imposition,  and  the  administra- 
tion of  justice  from  impurity." 

In.Ex  pa^te  Stratford  (Eng.)  supra, 
thje  court  refused  .to  disbar  an  at- 
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torney  on  the  ground  that  he  had  won 
money  ^m  an  erstwhile  client  by 
unfair  pli^  in  gambling. 

XI,  MUeananeoua  offenaea. 

a.  Conduct  warranting  disbarment  or 
mupenston. 

The  proposal  of  an  attorney  that 
he  would  visit  the  family  of  a  judge, 
and,  while  occupying  the  honored 
position  of  guest,  would  avail  himself 
of  the  freedom  of  conversation  to 
commit  tiie  judge  to  the  expression  of 
opinions  favorable  to  his  client,  has 
been  held  to  constitute  such  flagrant 
turpitude  as  to  justify  his  disbar- 
ment. Ex  parte  Cole  (1879)  1  Mc- 
Crary.  406,  Fed  Cas.  No.  2,973. 

Where  an  attorney,  acting  with  oth- 
ers who  had  secured  the  arrest  of  a 
weak-minded  person  in  the  hope  of 
securing  a  reward,  on  finding  that  he 
was  innocent,  prepared  false  papers 
and  secured  his  release  on  receipt  of 
a  large  sum  of«  money  from  relatives 
of  the  prisoner,  which  money  was  di- 
vided between  the  attorney  and  his 
associates,  the  court '  held  that  his 
conduct  warranted  disbarment  Re 
Snyder  (1886)  24  Fed.  910. 

The  bribing  of  a  legislator  by  an  at- 
torney, acting  in  his  private  charac- 
ter, has  been  held  to  be  sufficient  to 
warrant  disbarment.  Re  Wellcome 
(1899)  23  Mont  213,  68  Pac.  47. 
■  In  Re  Roland  (1908)  127  App.  Div. 
746,  111  N.  Y.  Supp.  932,  an  attorney 
who  paid  an  assistant  clerk  of  a  court 
to  secure  the  release,  without  trial, 
of  a  person  charged  with  crime,  and 
to  release  certain  of  his  clients  from 
liability  as  bail,  was  held  to  be  an  un- 
desirable member  of  the  profession, 
and  was  disbarred. 

An  attorney  has  been  held  to  be 
guilty  of  misconduct  warranting  dis- 
barment where  the  evidence  showed 
that  he  had  converted  to  his  own  use 
a  diamond  ring  loaned  to  him  for  the 
purpose  of  showing  it  to  a  customer, 
and,  further,  that  he  had  drawn  a 
check  on  a  bank  in  which  he  never 
had  an  account.  Re  Kammerlohr 
(1916)  171  App.  Div.  781,  167  N.  Y. 
Supp.  933. 

So,  it  has  been  held  that  an  at- 
torney, who  converted  to  his  own  nse 


money  received  by  him  in  his  ca^ 
pa  city  as  town  collector  of  taxes, 
should  be  disbarred,  it  being  indispen- 
sable that  an  attorney  should  be  bust-' 
worthy.  Delano's  Case  (1876)  68 
N.  H.  6,  42  Am.  Rep.  665. 

In  Re  Rothschild  (1910)  140  App. 
Div.  683,  125  N.  Y.  Supp.  629,  an  at- 
torney was  suspended  from  practice 
for  one  year  for  allowing  others,  for 
a  consideration,  to  sign  his  name  to 
letters  threatening  legal  proceedings. 

In  Re  Pascal  (1911)  146  App.  Div. 
836,  131  N.  Y.  Supp.  823,  the  court 
held  that  the  fact  that  an  attorney 
had  appropriated  to  his  own  use  a 
check  belonging  to  a  third  person,  to- 
gether with  the  act  of  the  attorney  in 
advising  a  client  who  was  under  in- 
dictment, to  forfeit  his  bail,  conclu- 
sively sustained  a  conclusion  that  he 
was  an  entirely  unfit  person  to  be  a 
member,  of  the  profession,  and  an  or- 
der of  disbarment  was  accordinirly 
entered. 

The  acts  of  an  attorney  who,  being 
retained  to  advise  a  woman  in  rela- 
tion to  matters  arising  out  of  the  al- 
leged illicit  relations  between  her 
husband  and  another  woman,  threat- 
ened the  latter  with  exposure  in  the 
subsequent  proceedings  unless  she 
paid  money  to  him,  and  his  furttier 
collusion  with  a  judge  in  obtainins  a 
divorce  for  the  client  without  suf- 
ficient evidence,  have  been  held  to 
constitute  pirofessional  misconduct  In- 
volving moral  turpitude  and  war^ 
ranting  disbarment  proceedings.  Re 
Burke  (1899)  17  Ohio  C.  C.  816,  9 
Ohio  C.  D.  860.  And  in  proceed- 
ings for  the  disbarment  of  the  judge 
who  was  in  collusion  with  the  at- 
torney in  the  foregoing  case,  tiie  court 
held  that,  if  the  specifications  were 
made  good  by  proof,  thc^  would  jus- 
tify disbarment.  Re  Dellenbangh 
(1899)  17  Ohio  C.  C.  106,  9  Ohio  C. 
D.  326. 

An  attempt  to  gain  an  advantage 
over  an  opposing  attorney,  by  makinsf 
him  drunk,  has  been  held  to  be  suf- 
ficient ground  for  removing  an  at- 
torney from  pfACtice,  witii  leave  to 
apply  for  readm^ssion  after  six  years. 
Dickens's  Case  (1870)  67  Pa.  169,  6 
Am.  Rep.  420. 
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The  act  of  an  attorney  in  accept- 
inar  the  challenge  of  another  to  fight 
a  duel,  in  whkh  duel  the  challenger 
was  slain,  has  been  held  to  be  good 
eaase  for  striking  his  name  from  the 
roll  Smith  v.  State  (1829)  1  Yerg. 
(Tenn.)  228. 

An  attorney  who  knowingly  assist- 
ed  in  an  attempt  to  force  another  to 
purchase  hotel  stock  owned  by  the 
employer  of  the  attorney,  by  threat- 
ening an  expose  of  certain  evencst 
was  held  to  be  guilty  of  acts  involv- 
ing moral  torpitade  and  Jurtifyinghis 
disbarment  Re  Mills  (1918)  104 
Wash.  278,  176  Pac.  5S6. 

Where  an  attorney  had  been  dis- 
barred in  another  state  for  want  of 
private  and  professional  character,  it 
was  said  by  the  court  that,  in  the  ab- 
sence of  some  sufficient  reason  incon- 
sistent with  principles  of  right  and 
justice  tiie  finding  of  the  other  state 
court  so  operated  against  the  charac- 
ter of  the  attorney  as  to  constrain  the 
court  to  exclude  him  from  its  bar  in 
turn.  Selling  v.  Radford  (1916)  243 
IT.  S.  46.  61  L.  ed.  585,  37  Sup.  Ct.  Rep. 
877,  Ann.  Cas.  1917D,  569. 

The  maintenance  of  a  common  nui- 
sance in  violation  of  law,  by  conduct* 
ing  a  place  where  intoxicating  liquors 
are  sold,  bartered,  and  given  away  in 
violation  of  law,  and  where  persons 
are  permitted  to  resort  for  the  pur- 
pose of  drinking  intoxicating  liquors 
as  a  beverage  in  violation  of  law,  is 
a  ground  for  disbarment.  Re  Gal- 
Ucotte  (1920)  —  Mont.  — ,  187  Pac. 
1019.  The  attorney  had  been  con- 
victed before  a  justice  of  maintaining 
ft  nuisance,  but  this  conviction  was  re- 
garded merely  as  proof  of  the  charge 
against  him. 

k.  Ovnduet  Mot  vfOrranUiig  iUabarmeni 
or  mupeneUfH. 

In  People  ex  rel.  Johnson  v.  Cioddard 
(1888).  11  Colo.  259,  18  Pac.  338.  it 
appeared  that  an  attorney,  who  was  a 
candidate  for  the  office  of  district 
judge,  executed  a  written  promise  to 
an  influential  politieiui  to  make  a 
certain  appointment  in  case  of  his 
election.  On  the  delivery  of  the 
promise  by  a  friend,  money  was  ac- 
cepted against  .the  wishes  of  the  at* 
temesr,  which  amount  was,  however, 


returned  after  the  election.  The  court 
held  that  while  the  transaction  was 
reprehensible,  it  would  not  arrant 
tile  disbarment  of  th«  attorney. 

The  refusal  by  an  attorney,  ealled 
as  a  witness,  to  answer  questions  re» 
lating  to  his  personal  transactions 
where  he  claimed  that  his  answers 
might  lead  to  disbarment  proceedings, 
has  been  held  not  to  be  a  sufficient 
cause  for  his  disbarment.  Re  Kaf- 
fenburgh  (1907)  188  N.  Y.  49,  80  N. 

E.  570.  ; 

The  chartering  of  a  boat  by  an  at-  : 

tomey  to  take  his  client  out  of  the ; 
state,  after  he  liad  been  released  On 
bail  pending  extradition  proceedings, 
has  been  held  not  to  be  unprofessional ' 
conduct  warranting  disbarment,  where 
there  was  no  evidence  that  the  intent 
of  the  client  in  leaving  the  jurisdic- 
tion was  unlawful  Ibid. 

Where  an  attorney  wrote  a  letter 
to  a  friend  who  had  been  accused  of 
crime,  in  which  be  made  false  state- 
ments designed  to  protect  his  friend 
and  apparently  intended  for  later 
publication,  the  court  stated  that  such 
falsehood  gave  occasion  for  censure, 
but  no  further  disciplinary  action  was 
taken  because  the  attorney  believed 
his  friend  to  be  a  sincere '  and  well- 
meaning  man,  and  no  motive  other 
than  that  of  protecting  his  friend 
prompted  the  falsehood.  Re  Napolis 
(1916)  169.  App.  Div.  469,  155  N.  Y. 
Supp.  416. 

To  warrant  disbarment  it  has  been 
held  that  there  must  be  misconduct, 
influenced  by  bad  motivB.  So,  where 
ah  attorney  was  charged  with  procur- 
ing a  person  to  swear  to  an  affidavit 
charging  another  with  crime,  when  he 
was  aware  that  the  person  so -swear- 
ing did  not  know  the  person  charged 
with  the  offense,  and  knew  little,  if 
anything,  about  the  alleged  offense, 
the  court  held  that  this  would  not 
justify  disbarment.  State  v.  Bentley 
(1878)  4  Ohio  Dec.  Reprint,  362. 

And  see  Re  Cooksey  (1909)  79  Kan. 
5C0,  100  Pac  62,  wherein  it  appeared 
that  an  attorney,  actuated  chiefly  by 
malicious  motives,  had  assisted  in  the 
prosecution  of  certain  false  charges 
against  another  attorney  in  a  disbar- 
ment proceeding,  the  court  held  that 
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the  action  of  the  attorney  merited 
etrong  disapproval,  but  that,  since  the 
duty  and  dignity  of  the  honorable  of- 
fice, of  attorney  were  by  this  time  fully 
realized  by  the  defendant,  it  would  not 
proceed  further  in  the  case. 

The  fact  that  an  attorney  had  made 
usurious  loans,  in  the  absence  of 
proof  that  his  business  was  conducted 
in  an  oppressive  or  fraudulent  man- 
ner, has  been  held  to  be  insufficient  to 
warrant  disbarment.  People  ex  reh 
Chicago  Bar  Asso.  v.  Wheeler  (1913) 
259  III.  99,  45  L.R.A.(N.S.)  1202,  102 
N.  E.  188,  Ann.  Caa.  1914C,  286, 
wherein  the  court  said:  '*A  candi- 
date for  admission  to  the  bar  must 
ahow  that  he  is  possessed  of  a  good 
moral  character,  and  one  who  has 
been  admitted  may  be  disbarred  if  he 
has  lost  that  character.  Usury  is  not 
an  offense  against  the  law  in  Illinois. 
Of  itself,  it  is  not  immoral.  It  would 
be  contrary  to  common  experience  to 
say  that  a  man  who  lends  money  at 
usurious  rates  is,  for  that  reason 
alone,  not  a  man  of  good  moral  char- 
acter." 

The  courts  are  inclined  to  be  le- 
nient where  the  alleged  moral  delin- 
quencies occur  several  years  before 
the  disbarment  proceeding.  Thus,  in 
Re  Sherin  (1911)  27  S.  D.  282,  40 
L.R.A.(N.S.)  801,  130  N.  W.  761,  Ann. 
Cas.  1913D,  446,  wherein,  among  oth- 
er charges  in  a  proceeding-for  disbar- 
ment, were  some  relating  to  immoral 
conduct  many  years  before,  the  court 
aaid :  "While  the  charges  .  .  . 
were,  if  truer  aufficient  to  show  that 
respondent,  was,  at  the  time  referred 
to,  not  only  unfitted  to  be  a  member  of 
an  honorable  profession,  but  abso- 
lutely unfitted  for  the  society  of  re- 
f-pectable  people,  yet  it  is  and  should 
be  the  policy  of  the  law  to  forgive  one 
his  errors  long  since  past,  and  not  to 
allow  the  same  to  be  resurrected, 
where  there  is  nothing  to  show  bat 
that  for  several  years  after  such 
wrongdoing  the  party  may  have  lived 
an  exemplary  life." 

For  an  attorney  to  send  out  notices 
which  might  readily  be  taken  as  legal 
writs  or  processes,  to  mail  summonses 
in  the  hope  that  the  recipients  would 
take  their  receipt  as  the  equivalent  of 


personal  service,  to  resort  to  a  sec- 
ond garnishment  in  a  suit  against  a 
Woman,  in  i^ich  her  wages,  garnished 
at  first,  were 'claimed  and  allowed  as 
exempt,  and  to  attempt  to  blackmail 
debtors  by  means  of  implied  threats 
contained  in  posters  listing  judgments 
for  sale,  tiie  posters  being  mailed  to 
the  judgment  debtors,  discloses  the  at- 
torney as  an  unfit  person  to  be  in- 
trusted with  a  license  to  practise  law. 
Re  Swihart  (1920)  —  S.  D.  — ,  177 
N.  W.  364.  But  it  was  held  in  this 
case,  in  which  the  attorney  made  no 
attempt  to  conceal  his  wrongdoing 
but,  on  the  other  hand,  was  exceeding- 
ly frank  in  his  admissions,  and  ex- 
pressed a  most  earnest  desire  to  eon- 
form -his  future  conduct  with  the  best 
ideals  of  his  profession,  that  a  judg- 
ment of  disbarment  should  not  be  en- 
tered, but  that  he  should  stand  sus- 
pended from  practice  for  the  period  of 
six  months. 

The  making'of  a  false  affidavit  in  an 
attachment  proceeding,  charging  that 
the  defendant  was  indebted  to  the 
plaintiff,  when  as  a  matter  of  fact  it 
appeared  that,  to  make  up  the  total 
amount  of  the  claim,  claims  by  third 
parties  had  been  assigned  to  the  plain- 
tiff without  his  knowledge  and  con- 
sent, is  not  ground  for  disbarmpjit.  Re 
Baum  (1920)  —  Idaho.  — ,  186  Pac 
927. 

A  letter  written  by  a  prosecuting 
attorney  in  his  efforts  to  obtain  the 
release  of  a  mortgage  on  his  property, 
to  the  holder  of  the  mortgage,  statincr 
that  unless  the  holder  desired  to  re- 
lease the.  mortgage  it  would  be  neces- 
sary to  have  a  warrant  issued  for  him 
for  obtaining  money  under  false  pre- 
tenses, was  held  not  ground  for  dis- 
barment in  Re  Baum  (Idaho)  supra, 
on  the  theory  that  the  letter  was  sent 
by  the  prosecuting  attorney  in  his 
pnvate  capacity,  and  not  as  prosecut- 
ing attorney;  in  fact,  the  sending  was 
htUd  to  be  in  no  way  connected  with 
the  prosecution  of  his  profession  as 
attorney.  The  court  states  that, 
where  the  charge  of  a  criminal  of- 
fense is  not  connected  in  any  way  with 
the  ofllce  of  the  accused  as  an  attor- 
ney, it  is  generaly  held  that  courts 
should  not  enter  a  judgment  of  dis- 
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bsnnent  except  upon  conviction  of  a 
felony  or  misdemeftnor  involving  mor- 
al turpitude.  The  court  refers  to  the 
holdiiv  of  8<niie  coarta  that  an  attor- 
ns may  be  disbarred  for  criminal  mis- 
conduct not  eommitted  in  eonnection 


with  bis  office  as  attorney,  and  states 
that  in  such  cases  the  criminal  mis- 
conduct should  be  such  as  to  involve 
inherent  dishonesty  and  of  itself  show 
one  to  be  unworthy  to  hold  the  ofiSce 
of  attorney.  .  R.  E.  B. 


JIM  BARROW,  Appt.,  - 

V. 

STATE  OF  OKLAHOMA. 

Ohlahoma  Criminal  Court  of  AppeaUt  •»  March  00,  i AM. 

(—  Okla.  Crlm.  Rep.  — ,  188  Pac.  85:.) 

Physjcian  —  necessity  of  knowledge  of  remedies  —  liability  for  homicide. 

1.  A  person  assuming  to  treat  disease  ia  bound  to  know  the  nature  of 

the  remedies  he  prescribes  and  the  treatment  he  adopts,  and  he  is  responsi- 
ble criminally  for  a  death  resulting  to  the  patient  from  gross  ignorance 
and  culpable  negligence  in  the  selection  of  remedies  and  the  application  of 

the  treatment. 
[See  note  on  this  qnestion  beginning  on  page  211.] 

Indictment  —  dapHcity  —  different 
foms  of  negligokce. 

2.  Information  for  manslaughter  in 
the  second  degree,  alleged  to  have 
been  committed  by  the  culpable  nee- 
ligence  of  the  defendant,  is  not  duplic- 
itous,  although  it  alleges  and  charges 
in  one  count  more  than  one  way  in 
which  the  defendant  was  culpably  neg- 
ligent, through  gross  i^orance,  in  the 
treatment  of  disease  resulting  in 
death. 

—  sufficiency. 

3.  For  information  held  Buflftcient  to 
support  a  conviction  of  manslaughter 
in  the  second  degree  by  gross  igno- 
rance and  culpable  negligence  in  the 
treatment  of  disease  resulting  in 
death,  see  body  of  opinion. 

Witness  —  showing    bias  —  cross- 
examination. 

4.  It  is  competent,  on  cross-exami- 
nation of  a  witness  for  the  defendant, 
to  elicit  facts  which  tend  to  show  the 

Headnotes  by  Matson,  J. 


Appeal  by  defendant  from  a  judgment  of  the  District  Court  for  Pitts- 
burg County  (Higgins,  J.)  convicting  him  of  manslaughter  in  the  second 
degree.  Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court 


bias,  prejudice,  or  friendship  of  the 
witness  for  the  defendant. 
— Bc«»e  of  cmsa-enwiination  —  dls- 
crenon. 

6.  A  large  discretion  is  lodged  in 
the  trial  court  as  to  the  scope  of 
cross-examination  of  witnesses  en 
matters  affecting  th^r  credibility,  uid 
before  a  judgment  of  conviction  will 
he  reversed  because  improper  cross- 
examination  along  this  line  was  per- 
mitted, a  clear  abuse  of  discretion 
must  be  shown. 

Appeal  —  evidence  of  gnilt  —  snffl- 

.  ciency. 

6.  Where  the  information  charges 
an  offense,  and  there  is  evidence  in 
the  record  from  which  the  jury  was 
authorized  reasonably  to  conclude  that 
the  defendant  is  guilty  of  the  crime 
in  the  manner  charged,  the  judgment 
will  not  be  set  aside  because  of  insuffi- 
cient evidence. 

[See  8  R.  C.  L.  226;  10  R.  C.  L.  1014.] 
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Messrs.  Harris  ft  Lackey  for  appel- 
lant. 

Mr.  S.  P.  Freeliufe  Attorney  General, 

for  the  State: 

When  death  is  caused  by  gross  neg- 
lect in  the  selection  or  application  of 
remedies  by  one  grossly  ignorant  of 
the  art  he  assumes  to  practise,  he  is 
criminally  liable. 

Ann  V.  State,  11  Humph.  169;  Com. 
T.  Pierce,  138  Mass.  165,  62  Am.  Rep. 
264,  6  Am.  Grim.  Rep.  391. 

MaUoit,  J.,  delivered  the  opinion 
of  the  court: 

This  is  an  appeal  from  the  district 
court  of  Pittsburtr  county*  wherein 
the  defendant,  Jim  Barrow,  was 
convicted  of  the  crime  of  man- 
slaughter in  the  second  degree,  and 
'  sentenced  to  serve  a  term  of  two 
years*  imprisonment  in  the  state 
penitentiary.  An  appeal  in  due  time 
was  taken  from  said  judgment  to 
this  court,  and  the  errors  relied  up- 
on for  reversal  will  be  considered 
in  the  order  presented  by  counsel 
for  defendant. 

.  The  prosecution  is  based  on  § 
2325,  Revised  Laws  1910,  defining 
manslaughter  in  the  second  degree, 
which  is  as  follows;  "Any  killing 
of  one  human  being  by  the  act,  pro- 
curement or  culpable  negligence  of 
Miother,  which,  under  the  provi- 
fliona  of  this  chapter,  is  not  murder, 
nor  manslaughter  in  the  iirst  de- 
gree, nor  excusable  nor  justifiable 
homicide,  is  manslaughter  in  the 
second  degree." 

The  information,  in  substance, 
charges  that  the  defendant,  being 
grossly  incompetent  to  act  as  a  phy- 
sician and  grossly  ignorant  of  the 
science  of  medicine,  and  not  being 
a  licensed  physician  under  t^e  laws 
of  the  state  of  Oklahoma,  held  him- 
self out  as  such  to  the  deceased,  Tom 
Lankford,  who  was  then  and  there 
sick  and  suffering  from  disease  and 
sickness,  a  further  and  more  fit  de- 
scription of  which  was  to  the  coun- 
ty attorney  unknown,  and  to  the 
family  and  relatives  of  said  de- 
ceased, and  did  wilfully,  wrongfully, 
unlawfully,  and  feloniously,  without 
due  caution  and  circumspection,  and 
bv  malpractice  in  the  use  of  reme- 
dies, and  by  unskilful  acts  and  pro- 
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eurements  and  culpable  negligence, 
and  by  exercising  gross  ignorance 
and  lack  of  ordinary  knowledge  and 
skill  in  medicine,  and  through  in- 
attention and  wanton  indifference 
to  the  safety  of  the  deceased,  and 
with  utter  disregard  for  either  the 
safety  or  life  of  the  deceased,  gross- 
ly neglected  to  use  ordinary  precau- 
tion in  ministering  to  the  sickness 
and  feebleness  of  tiie  deceased,  and 
wantonly  failed  and  refused  to  give 
deceased  ordinary  remedies  to  care 
and  heal  him,  but,  being  wholly  in- 
different to  the  health,  safety,  and 
life  of  the  deceased,  administered  to 
him  as  a  medicine  a  brew  made  by 
burning  hog  feet  that  had  long 
theretofore  been  thrown  out  as 
waste  and  refuse,  pretending  to  the 
deceased  and  the  members  of  hia 
family  that  the  said  brew  and  con- 
coction possessed  curative  qualities 
and  wQuld  alleviate  and  cure  the  said 
Tom  Lankford;  and  also  by  mal- 
practice, through  culpable  negli- 
gence and  gross  ignorance,  the  de- 
fendant rubbed  the  limbs  and  body 
of  the  deceased,  accompanied  with 
some  incantation,  claiming  thereby 
that  he  was  causing  the  pain  to  be 
transferred  out  of  the  person  of  the 
deceased  and  to  be  lodged  in  him, 
the  said  Jim  Barrow;  and  that  said 
brew  and  said  form  of  rubbing  were 
wholly  without  nature  or  cause  to 
tend  to  cure  and  heal  the  deceased 
and  to  alleviate  his  suffering,  and 
were  wholly  worthless  and  without 
remedial  value,  all  of  which  was 
known  to  the  defendant;  and  that 
said  acts  as  aforesaid,  and  the  cul- 
pable negligence,  gross  ignorance, 
and  wanton  inattention  and  mal- 
practice upon  the  said  Tom  Lank- 
ford, caused  a  mortal  sickness  and 
feebleness  of  body,  from  which  the 
said  Tom  Lankford  died,  and  by  rea- 
son of  all  of  which  the  said  defend- 
ant did  kill  and  slay  the  said  Tom 
Lankford. 

The  defendant  interposed  a  de- 
murrer to  the  information,  which 
was  overruled  and  excepted  to,  and 
it  is  here  urged  that  the  court  erred 
in  overruling  the  demurrer,  upon 
the  grounds  that  the  information  is 
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dnplicitoas  and  does  not  state  facts 
Bufficient  to  constitute  a  crime  un- 
der the  laws  of  the  state. 

Coonae]  present  no  authorities  in 
support  of  this  contention.  We  are 
of  the  opinion  that  the  information 
jg  not  duplicitous,  although  it 
charges  more  than 
ta!!u^t^^(-     one  in  which 

SSiiS^**  the  defendant, 
through  gross  ig- 
norance and  culpable  negligence, 
attempted  to  treat  and  heal  the 
nckness  or  disease  from  which  the 
deceased  is  alleged  t»  have  been  suf- 
fering, and  which  is  alletred  to 
have  contributed  to  and  resulted  in 
the  death  of  the  deceased.  This  the 
pleader  was  authorized  to  do  in  one 
count  under  §  6741,  Revised  Laws 
1910.  The  information  is  sufficient- 
ly definite  and  certain  as  to  the 
various  means  employed  which  are 
alleged  to  have  resulted  in  the  death 
of  Tom  Lankford,  by  malpractice, 
gross  ignorance,  and  culpable  negU- 
•gence  on  the  part  of  the  defendant. 

It  is  the  opinion  of  the  court  also 
that  the  information  states  an  of- 
fense which,  if 
-•■McMT.  proven  to  be  true, 
would  justify  a  con- 
viction of  manslaughter  in  the  sec- 
ond degree,  as  defined  by  §  2325, 
supra.  Com.  v.  Pierce,  138  Mass. 
165,  52  Am.  Rep.  264,  6  Am.  Crim: 
Rep.  391 ;  State  v.  Hardister,  38  Ark. 
605.  42  Am.  Rep.  5. 

Objection  is  also  made  to  the  man- 
ner in  which  the  county  attorney 
was  permitted  to  cross-examine  the 
wife  of  the  deceased,  who  was  in- 
troduced and  testified  in  behalf  of 
the  defendant.  A  large  discretion 
is  lodged  in  the  trial  court  as  to  ihe 
scope  of  the  examination  of  witnes- 
ses, especially  as  to  matters  affect- 
ing the  credibility  of  the  witness  on 
cross-examination.  The  questions 
complained  of  relate  to  the  witness's 
feeling   of  friend- 

JfeLwii^rbiM-    ship      the  defend- 
ant, and  under  the 

circumstances  of 
this  case,  in  view  of  the  fact  that 
the  witness  was  largely  responsible 
for  calling  the  defendant  to  treat 
9  A.L.B^14. 
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her  deceased  husband,   we  find 
no  abuse  of  discretion  upon  ihe 
part  of  the  trial  court  in  overruling 
the  objection  of  de-  ^eo-e  ot 
fendanfs  counsd  to  evaaB^x>miB«- 
the  questions  asked. 
Harrold  v.  Territory,  18  Okla.  395, 

10  LJ{.A.(N.S.)  604,  89  Pac.  202, 

11  Ann.  Cas.  818;  Gilbert  v.  State, 
8  Okla.  Crim.  Rep.  648,  128  Pac 
1100, 129  Pac.  671. 

Objection  is  made  to  certain  of 
the  court's  instructions,  but  an  ex- 
amination of  the  instructions  con- 
vinces us  that  the  law  of  the  case 
was  fully  covered  in  a  manner  as 
favorable  to  the  defendant  as  the 
evidence  warranted.  The  defend- 
ant requested  no  other  instructiona 
on  any  proposition  of  law  involved 
in  the  case. 

It  is  also  contended  that  the  evi- 
dence adduced  in  the  cause  utterly 
fails  and  is  wholly  insufficient  to 
establish  that  Tom  Lankford's  death 
was  caused  by  the  culpable  negli- 
gence of  the  defendant  in  the  treat- 
ment of  the  disease  of  which  de- 
ceased was  suffering,  and  is  wholly 
insufficient  upon  which  to  base  the 
conviction. 

There  is  evidence  in  the  record  to 
the  effect  that  at  the  time  the  de- 
fendant undertook  to  treat  and  ad- 
minister to  the  deceased  the  de- 
ceased was  suffering  from  an  attack 
of  la  grippe  which  was  bordering 
on  incipient  pneumonia,  and  the  evi- 
dence of  credible  physicians  is  to  the 
effect  that  in  such  cases,  even  with 
the  most -careful  and  skilful  treat- 
ment, from  10  to  40  per  cent  of  the 
patients  '  die.  The  evidence  aJ^o 
shows  that  deceased's  condition  at 
the  time  the  defendant  commenced 
to  administer  to  him  demanded  the 
very  best  of  medical  attention  and 
nursing;  that  defendant  was  aware 
of  deceased's  condition,  and  at  first 
protested  against  treating  him,  but 
thereafter,  being  prevailed  upon  by 
the  relatives  of  the  deceased  to  treat 
deceased,  the  defendant  undertook 
the  treatment  of  the  deceased,  and 
administered  to  him  by  laying  on  of 
the  hands  and  offering  a  prayer  or 
incantation  that  the  pain  be  trans- 
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mitted  from  the  body  of  the  deceased 
to  that  of  the  defendant,  and  also  by 
Administering  to  the  deceased  a 
brew  or  concoction  made  by  parch- 
ing- and  boiling  hog  hoofs,  and  also 
by  giving  deceased  shortly  before 
death  a  headache  or  fever  powder 
containing  3^  grains  of  acet&nilide. 

The  undisputed  evidence  is  to  the 
effect  that  such  treatment  was  with- 
out curative  powers  or  indicated  for 
treatment  of  the  disease  from  which 
the  deceased  was  then  suffering,  but 
was  wholly  without  nature  to  tend 
to  alleviate  in  any  degree  tiie  dis- 
«ase  from  which  deceased  was  suf- 
fering, and  that  the  headache  or 
fever  powder  had  a  very  depressing 
effect  on  the  heart's  action,  and  that 
the  administration  of  such  treat- 
ment under  the  circumstances  was 
through  gross  ignorance  of  the  art 
tlie  defendant  assumed  to  practise. 

The  main  contention  urged  here 
appears  to  be  that,  in  view  of  the 
facft  that  from  10  to  40  per  cent  of 
patients  suffering  from  the  disease 
the  deceased  had  at  the  time  the  de- 
fendant commenced  treating  him 
probably  die,  despite  the  very  best 
of  medical  attention  and  nursing,  it 
can  only  be  surmised  that  the  treat- 
ment administered  by  the  defendant 
possibly  may  have  contributed  to  the 
death  of  the  deceased,  and  that  the 
evidence  of  guilt  only  amounts  to 
a  suspicion,  and  the  crime  is  not 
proved  with  that  degree  of  certainty 
which  authorizes  a  conviction  in  a 
criminal  cause. 

The  treatment  given  the  deceased 
by  the  defendant  was  not.  indicated 
for  the  disease  from  which  the  de- 
ceased was  suffering;  it  in  no  way 
tended  to  alleviate  the  suffering  or 
had  any  curative  properties  what- 
ever. On  the  contrary,  the  treat- 
ment administered,  considering  the 
time  it  was  given,  was  evidently  det- 
rimental to  the  patient's  health. 
Defendant  possessed  no  knowledge 
of  the  curative  properties  of  medi- 
cine, was  not  licensed  to  practise 
medicine  in  the  state,  and  was  gross- 
ly ignorant  of  the  manner  in  which 
the  disease  from  which  the  deceased 
was  suffering  should  be  treated. 


The  application  of  hands,  accom- 
panied with  an  incantation  or 
prayer  that  the  pain  be  transmitted 
from  the  body  of  the  deceased  to 
that  of  the  defendant,  the  admin- 
istering of  hog-hoof  tea  and  of  the 
headache  or  fever  powder  at  the 
time  it  was  given,  evidenced  gross 
ignorance  and  culpable  negligence 
on  the  part  of  the  defendant  in  the 
treatment  of  the  disease.  Prior  to 
the  time  the  defendant  commenced 
his  treatment  of  the  deceased,  the 
deceased's  condition,  under  the 
treatment  of  a  skilful  physician, 
had  slowly  improved.  The  evidence 
is  to  the  effect  that  on  the  morning 
the  defendant  commenced  the  trea1> 
ment  of  the  deceased  the  deceased's 
temperature  was  100,  his  pulse 
about  85,  and  his  respiration  24. 
Prior  to  that  time  the  temperature 
of  the  deceased  had  been  as  high  as 
104,  his  pulse  from  90  to  100,  and 
his  respiration  above  30.  The  de- 
ceased died  within  two  days  after 
the  defendant  commenced  treating^ 
him.  No  one  knows  to  an  absolute 
certainty  whether  the  deceased 
would  or  would  not  have  lived  had 
the  treatment  of  a  skilful  physician 
been  continued. 

The  question  here  is  not  whether 
the  deceased  would  have  lived  had 
he  received  treatment  according  to 
the  care  and  skill  usual  among  good 
practitioners  of  any  recognized  and 
authorized  school,  but  did  the  treat- 
ment given  and  applied  by  the  de- 
fendant contribute  to  and  result  in 
the  death  of  the  deceased,  and  was 
the  defendant  grossly  ignorant  of 
the  manner  in  which  such  disease 
should  be  treated  and  culpably  neg- 
ligent of  the  patient  in  giving  the 
treatment?  There  is  evidence  in 
this  record  from  which  the  jury  was 
authorized  reasonably  to  conclude 
that  death  resulted  in  the  manner 
charged  in  the  information.  Dnder 
these  circumstances,  the  trial  court 
having  properly  submitted  the  law 
of  the  case,  this  Appe«i-^Ti- 
court  should  not  set  den^  of  v^iit~ 
the  judgment  aside 
because  of  insufficient  evidence. 
Crilley  v.  State,  16  Okla.  Grim.  Rep. 
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44, 181  Pac.  316;  Cope  v.  State,  15 
Okla.  Crim.  Rep.  437,  177  Pac.  920. 
The  crime  here  did  not  consist  in  the 
omission  to  perform  some  duty 
f^ecifically  imposed  by  law.  De- 
fendant owed  deceased  no  duty ;  but, 
having  assumed  to  treat  him  for  dis- 
ease, defendant  was  bound  to  know 
the  nature  of  the  remedies  he  pre- 
scribed and  the  treatment  he 
nyici.—  adopted,  and  he  is 
Mccaaitr  mt  responsible  cnmi- 
5S27Jf^!Sr  nally  for  a  death  re- 
iiabiiitr  tor  sulUng  from  gross 
ignoranee  and  cul- 
pable negligence  in  such  relation. 
The  burden,  of  course,  rests  on  the 
prosecution  to  prove  to  the  satisfac- 


— ,  1S»  Pac.  SSI.) 

tion  of  the  jury  beyond  a  reasonable 
doubt  that  death  resulted  from  de- 
fendant's gross  ignorance  and  cul- 
pable negligence,  but  controverted 
questions  of  fact  are  solely  for  the 
jury's  determination. 

As  we  view  the  evidence  in  this 
case,  it  cannot,  with  propriety  and 
due  respect  for  the  law,  be  held  that 
there  is  an  absence  of  competer.t 
evidence  on  which  to  base  the  con- 
viction. 

No  prejudicial  error  having  been 
urged  as  ground  for  reversal,  the 
judgment  is  affirmed. 

Doyle,  P.  J.,  and  Armstrong,  J., 
concur. 


ANNOTATION. 
HoBucide:  improptf  treatnw'nt  of  disoMe. 


I.  In  general,  211. 
n.  Physician,  214. 

III.  Surgeon,  219. 

IV.  Osteopath,  219. 

V.  Herbalist,  220. 

VI.  Practitioner   of   particular  care, 

221. 

VII.  Midwife,  222. 

nil.  Christian  Scientist,  223. 

This  note  is  confined,  as  its  title 
indicates,  to  cases  where  the  homi- 
eide  results  from  the  improper  treat- 
ment of  a  sick  person,  and  does  not 
include  those  cases  where  the  homi- 
cide results  from  the  neglect  or  fail- 
ure to  procure  or  furnish  medical  aid. 

/.  In  ffeneral. 

The  crime  usually  charged  in  an  in- 
dictment growing  out  of  the  death  of 
1  person  resulting  from  the  improper 
treatment  of  a  disease  with  which  he 
is  afflicted  is  manslaughter,  though  in 
the  following  cases  the  indictment 
charged  murder:  State  v.  Schulz 
(1881)  55  Iowa,  628,  39  Am.  Rep.  187, 
8  X.  W.  469 ;  Com.  v.  Thompson  (1309) 
6  Mass,  134;  Rex  v.  Williamson 
(1829)  3  Car.  &  P.  (Enfif.)  636. 

There  was,  however,  in  tiiese  cases, 
apparently  no  attempt  to  convict  the 
accused  of  any  crime  srreater  than 
manslaughter. 


The  general  rule  upon  the  subject 
under  discussion  is  well  ;3tated  in  the 
following  words  of  the  court,  in  the 
case  of  Hampton  v.  State  (1905)  50 
Fla.  65,  39  So.  421:  "The  law  seems  to 
be  fairly  well  settled,  both  in  England 
and  America,  that  where  the  death 
of  a  person  results  from  the  criminal 
negligence  of  the  medical  practitioner 
in  the  treatment  of  the  case,  the  latter 
is  guilty  of  manslaughter,  and  that 
this  criminal  liability  is  not  dependent 
on  whether  or  not  the  party  undertak- 
ing the  treatment  of  the  case  is  a 
duly  licensed  practitioner,  or  merely 
assumes  to  act  as  such,  acted  with 
good  intent  in  administering  the  treat- 
ment, and  did  so  with  the  expectation 
that  the  result  would  prove  beneficial. 
And  that  the  real  question  upon  which 
the  criminal  liability  depends  in  such 
cases  is  whether  there  was  criminal 
negligence.  That  criminal  negligence 
is  largely  a  matter  of  degree,  inca- 
pable of  precise  definition,  and  wheth- 
er or  not  it  exists  to  such  a  degree  a.s 
to  involve  criminal  -liability  is  to  be 
determined  by  the  jury.  That  crimi- 
nal negligence  exists  where  the  phy- 
sician or  surgeon,  or  person  assum- 
ing to  act  as  such,  exhibits  gross  lack 
of  competency,  or  gross  inattention,  or 
criminal  indifference  to  the  patient's 
safety,  and  that  this  may  arise  from 
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his  ^OBs  isnorance  of  the  science  of 
medicine  or  surflrery,  and  of  the  effect 
of  the  remedies  employed,  through  his 
firross  negligence  in  the  application 
and  selection  of  remedies,  his  lack 
of  proper  skill  in  the  use  of  instru- 
ments, or  through  his  failure  to  give 
proper  instructions  to  the  patient  as 
to  the  use  of  the  medicines;  that 
where  the  person  treating  the  case 
dees  nothing  that  a  skilled  person 
*night  not  do,  and  death  results  mere- 
ly from  an  error  of  judgment  on  his 
part,  or  an  inadvertent  mistake,  he  is 
not  criminally  liable." 

The  proposition  that  one,  who 
through  criminal  negligence  in  the 
treatment  of  a  patient  causes  his 
death,  is  guilty  of  manslaughter,  Is 
supported  by  practically  all  the  cases. 

Arkansas. — State  v,  Hardister 
(1882)  88  Ark.  605,  42  Am.  Rep.  5; 
Feige  v.  State  (1917)  128  Ark.  465, 
194  S.  W.  866. 

California.— People  v.  Hunt  (1915)' 
26  Cal.  App.  514,  147  Pac.  476. 

Florida. — Hampton  v.  State,  supra. 

Illinoi8.^Honnard  t.  People  (1876) 

77  in.  481. 

Hassadiasetts. — Com.  v.  Pierce 
(1884)  138  Mass.  165,  52  Am.  Rep.  264, 
5  Am.  Grim.  Rep.  S91. 

Minnesota. — State  v.  Lester  (1914) 
127  Minn.  282,  L.R.A.1916E,  802,  149 
N.  W.  800. 

Bfissonri — State  v.  Wagner  (1883) 

78  Mo.  644,  47  Am.  Rep.  131. 
Oklahoma. — Barrow  v.  State  (re- 
ported herewith)  ante,  207. 

Texas.— Gorden  v.  State  (1904)  — 
Tex.  Crim.  Rep.  — ,  90  S.  W.  636. 

Washington.— State  t.  Gile  (1894) 
8  Wash.  12,  35  Pac.  417;  State  v.  Mc- 
Fadden  (1908)  .48  Wash;  259,  14 
L.R.A.(N.S.)  1140,  93  Pac.  414. 

En.qrland. — Rex  v.  Williamson 
(1829)  3  Car.  &  P.  635;  Rex  v.  Simp- 
son (1829)  1  Lewin,  G.  G.  172;  Rex  t. 
Long  (1830)  4  Car.  ft  P.  398;  Rex  t. 
Ferguson  (1830)  1  Lewin,  C.  C.  181; 
Rex  V.  Long  (1831)  4  Car.  &  P.  428; 
Rex  V.  Senior  (1832)  1  Moody,  C.  C. 
346,  1  Lewin,  C.  C.  183,  note;  Rex  v. 
Spiller  (1832)  5  Car.  &  P.  333;  Rex 
v.  Webb  (1834)  1  Moody  &  R.  405,  2 
Lewin,  C.  C.  196;  Reg.  v.  Spilling 
(1838)  2  Moody  &  R.  107;  Reg.  v. 


Whitehead  (1848)  3  Car.  ft  K.  202; 
Reg.  V.  Crook  (1869)  1  Fost.  ft  F.  521; 
Reg.  T.  Crick  (1869)  1  Fost.  ft  F.  619; 
Reg.  V.  Bull  (1850)  -2  Fost.  ft  F.  201; 
Reg.  V.  MarkuBs  (1864)  4  Fost  &  F. 
356;  Reg.  v.  Chamberlain  (1867)  10 
Cox,  C.  C,  486;  Reg.  v.  Macleod  (1874) 
12  Cox,  C.  C.  534;  Rex  v.  Burdee 
(1916)  86  L.  J.  K.  B.  N.  S.  871,  115 
L.  T.  N.  S.  904,  141  L.  T.  Jo.  427. 

That  this  criminal  liability  is  not 
dependent  on  whether  or  not  the  party 
undertaking  the  treatment  of  the  case 
is  a  duly  licensed  practitioner,  or 
merely  assumes  to  act  as  such,  is  held 
by  the  following  cases:  People  v. 
Hunt  (Cal.)  supra;  Hampton  v.  State 
(1906)  60  Fla.  56,  39  So.  421;  Rex  v. 
Van  Butchell  (1829)  3  Car.  ft  P. 
(Eng.)  629;  Rex  V.  Long  (1830)  4  Car. 
ft  P.  (Eng.)  898;  Rex  ▼.  Lo'hg  (1831)  4 
Car.  ft  P.  (Eng.)  423;  Rex  v.  Spiller 
(1832)  5  Car.  &  P.  (Eng.)  333;  Rex  v. 
Webb  (1834)  1  Moody  ft  R.  (Eng.) 
405,  2  Lewin,  C.  C.  196;  Reg.  v.  White- 
head (1848)  3  Car.  ft  K.  (Eng.)  202; 
Reg.  V.  Crick  (1869)  I  Fost  ft  F. 
(Eng.)  619. 

But  while  liability  for  manslaaghter 
Is  not  dependent  on  whether  the  ac- 
cused is  a  physician  or  not,  that  fact 
apparently  has  some  bearing  upon  his 
liability,  since  in  Reg.  v.  Crick  (1869) 
1  Fost.  ft  F.  (Eng.)  519,  the  prosecu- 
tion of  a  quack  herb  doctor  for  the 
death  of  a  child  from  overdoses  of  a 
poison,  the  court  said,  in  charging  the 
jury:  "If  the  prisoner  had  been  a 
medical  man  I  should  have  recommend- 
ed you  to  take  the  most  favorable  view 
of  his  conduct,  for  it  would  be  most 
fatal  to  the  efficiency  of  the  medical 
profession  if  no  one  could  administer 
medicine  without  a  halter  around  his 
neck;  and  although  I  cannot  speak  of 
a  person  in  the  prisoner's  position  in 
language  as  strong,  still  he  ought  not 
to  be  responsible  unless  it  has  been 
proved  with  reasonable  certainty  that 
he  caused  the  death  by  the  careless 
administration  of  the  drug." 

And  in  Rex  v.  Burdee  (1916)  86  L. 
J.  Ch.  K.  B.  N.  S.  (Eng.)  871,  the  court 
in  connection  with  the  quotation  of 
the  rule  that  any  person,  whether  he 
be  a  regular  or  licensed  medical  man 
or  not,  who  professes  to  deal  with  the 
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life  or  health  of  others,  is  bound  to 
have  competent  skill  to  perform  the 
tasks  that  he  holds  himself  out  to  per- 
form, said  that  "where  the  man  in- 
dicted is  a  qualified  medical  man  it 
night  be  difficult  to  prove  that  he  had 
not  the  requisite  skill,  as  if  he  had  not 
some  skill  he  would  not  have  passed 
his  examination;  but  such  a  person 
might  conceivably  not  apply  his  skill 
in  a  proper  manner.  In  the  present 
ease  we  are  dealing  with  a  person 
harinff  no  medical  knowledge;  his  an- 
swers given  in  evidence  show  that  h« 
is  ignorant  over  and  above  most 
people.  He  imagined  that  he  could 
care  a  difficult  disease  by  fantastic 
means,  but  he  knows  nothing  about 
disease  of  the  heart,  and  did  not  ex- 
amine tiie  patient's  heart  before  pre- 
leribing  ^eatment.  He  adopted  a 
stereo^ed  practice  of  prescribinflT 
cold  water  and  fasting,  with  the 
suit,  according  to  the  evidence,  that 
she  died  prematurely.  The  verdict 
was  therefore  justified  by  law  and  by 
the  facts  adduced  in  evidence." 

And  the  following  cases  hold  that 
Sttch  liability  is  not  dependent  ou 
wheUier  the  accused  acted  with  good 
intent  in  administering  the  treatment, 
with  the  expectation  Uiat  the  result 
would  prove  beneficial:  Hampton  v. 
State  (1905)  60  Fla.  56,  89  So.  421; 
Com.  V.  Pierce  (1884)  138  Mass.  165, 
62  Am.  Rep.  264,  6  Am.  Grim.  Rep. 
891;  Rex  v.  Simpson  (1829)  1  Ijewin, 
C.  G.  (Eng.)  172;  Rex  v.  Webb  (1884) 
1  Moody  &  R.  (Eng.)  405,  2  Lewin,  G. 
C.  196;  Reg.  v.  Crook  (1859)  1  Post.  & 
F.  (Eng.)  621. 

Tliere  are,  however,  some  cases 
holding  tiie  con^ary  of  this  proposi- 
tion. 

Thus,  it  was  held  in  State  v.  Schuls 
(1881)  65  Iowa,  628.  39  Am.  Rep.  187, 
8  K.  W.  469,  in  Rice  v.  State  (1844) 
8  Mo.  661,  and  in  Com.  v.  Thompson 
(1809)  6  Mass.  134,  that  if  a  person 
assume  to  act  as  a  physician,  however 
ignorant  of  medical  science,  and  pre- 
Bcribe  with  an  honest  intoition  of 
coring  the  patient,  but  through  igno- 
rance of  the  quality  of  the  medicine 
prescribed,  or  the  nature  of  the  dis- 
ease, or  both,  the  patient  die  in  con- 
•squencf  of  the  treatment,  contrary  to 


the  expectation  of  the  person  pre- 
scribing, he  is  not  guilty  of  murder 
or  manslaughter;  but  if  the  party 
prescribing  have  so  much  knowledge 
of  the  fatal  tendency  of  the  prescrip- 
tion that  it  may  be  reasonably  pre- 
aumed  that  he  administered  the 
medicine  from  an  obstinate,  wilful 
rashness,  and  not  with  an  honest  in- 
tention and  expectation  of  effecting  a 
cure,  he  is  guilty  of  manslaughter  at 
least,  though  he  might  not  have  in- 
tended any  bodily  harm  to  the  patient. 

And  it  was  held  in  Caywood  v.  Com. 
(1886)  7  Ky.  L.  R^.  224,  that  an  in-  » 
struction  that  the  jury  could  find  de- 
fendant guilty  of  manslaughter  if  he 
was  ignorant  of  the  poisonous  charac- 
ter of  the  drug  which  he  was  admin- 
istering was  error,  and  the  court  said 
that,  while  one  who  has  caused  the 
deatJh  of  another  by  administering 
poison  may  be  guilty  of  manslaughter, 
although  he  was  ignorant  of  the  poi- 
sonous character  of  the  drug  he  was 
administering,  yet,  in  order  to  author- 
ize a  conviction  in  such  a  case^  it 
must  appear  that  he  was  giving  the 
drug  widi  a  wicked  or  evil  purpose. 

The  following  cases  recognize  the' 
principle  that  criminal  negligence  is 
largely  a  matter  of  degree,  incapable 
of  precise  definition,  and  whether  or 
not  it  exists  to  such  a  degree  as  to 
involve  criminal  liability  is  to  be  de- 
termined by  the  jury: 

Arkansa8.~Feige  v.  State  (1917) 
128  Ark.  466.  194  S.  W.  865. 

Califomia^People  v.  Hunt  (1916) 
26  Cal.  App.  614,  147  Pac.  476. 

Florida^Hampton  v.  State  (1905) 
50  Fla.  56.  39  So.  421. 

Kentucky. — Caywood      v.  Com. 
(1886)  7  Ky.  L.  Rep.  224. 

Minnesota.— State  v.  Lester  (1914) 
127  Minn.  282,  L.R.A.1915D,  201,  149 
N.  W.  297. 

HiS8oari.>-State  v.  Wagner  (1883) 
78  Mo.  644,  47  Am.  Rep.  131. 

Oklahoma.— Babrow  v.  State  (re- 
ported hwewith)  ante,  207. 

England. — Rex      v.  Williamson 

(1829)  8  Car.  &  P.  635;  Rex  v.  Long 

(1830)  4  Car.  &  P.  398;  Rex  v.  Fergu- 
son (1830)  1  Lewin,  C.  C.  181;  Re? 
V.  Long  (1831)  4  Car.  ft  P.  423;  Rex 
V.  Spiller  (1882)  6  Car.  ft  P.  338;  Rex 
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V.  Webb  (1834)  1  Moody  &  R.  405,  2 
Lewin,  G.  C.  196;  Reg.  v.  Spillinsr 
(1838)  2  Moody  &  R.  107;  Reg.  v. 
Whitehead  (1848)  3  Car.  &  K.  202; 
Reg.  V.  Crook  (1859)  1  Fost.  &  F.  521; 
Reg.  V.  Crick  (1859)  1  Fost.  &  F.  519; 
Reg.  V.  Bull  (1860)  2  Fost.  &  F.  201; 
Reg.  V.  Markuss  (1864)  4  Fost.  &  F. 
356;  Reg.  v.  Chamberlain  (1867)  10 
Cox,  C.  C.  486;  Reg.  v.  Macleod 
(1874)  12  Cox,  C.  C.  634;  Rex  v.  Bur- 
dee  (1916)  86  L.  J.  K.  B.  N.  S.  871, 
115  L.  T.  N.  S.  904,  141  L.  T.  Jo.  427. 

That  criminal  negligenre  exists 
*where  the  physician,  or  surgeon,  or 
person  assuming  to  act  as  such,  ex- 
hibits gross  lack  of  competency,  or 
gross  inattention,  or  criminal  indiffer- 
ence to  the  patientfs  safety,  and  that 
this  may  arise  from  his  gross  igno- 
rance of  the  science  of  medicine  or 
surgery,  and  of  the  efifect  of  the  reme- 
dies employed,  or  through  his  gross 
negligence  in  the  application  and  se- 
lection of  remedies,  is  supported  by 
the  following  cases: 

Arkansas. — State  v.  Hardister 
(1882)  38  Ark.  605,  42  Am.  Rep.  6; 
Feige  v.  State  (1917)  128  Ark.  466, 
194  S.  W.  865. 

Califomia.—People  v.  Hunt  (1915) 
26  Cal.  App.  514,  147  Fac.  476. 

Florida.— Hampton  v.  State  (1905) 
60  Fla.  55,  39  So.  421. 

Illinois. — Honnard  t.  People  (1876) 

77  111.  481. 

Massachusetts. — Com.  v.  Pierce 
(1884)  138  Mass.  165,  52  Am.  Rep.  264, 
5  Am.  Crim.  Rep.  391. 

Minnesota. — State  v.  Lester  (1914) 
127  Minn.  282,  L.R.A.1916D,  201,  149 
N.  W.  297. 

Missouri.— State  v.  Wagner  (1883) 

78  Mo.  644,  47  Am.  Rep.  131. 
Oklahoma.— Barrow  v.  State  (re- 
ported herewith)  ante,  207. 

Texae.— Gordon  v.  State  (1904)  — 
Tex.  Crim.  Rep.  — ,  90  S.  W.  636. 

Wasliington.— State  v.  Gile  (1894) 
8  Wash.  12,  88  Pac.  417. 

England. — Rex  v.  Williamson 
(1829)  3  Car.  &  P.  685;  Rex  v.  Simp- 
son ( 1829)  1  Lewin,  C.  C.  172 ;  Rex  v. 
Long  (1830)  4  Car.  &  P.  898;  Rex  v. 
Ferguson  (1830)  1  Lewin,  C.  C.  181; 
Rex  V.  Long  (1831)  4  Gar.  &  P.  423; 
Rex  V.  Spiller  (1882)  6  Car.  &  P.  838; 


Rex  V.  Webb  (1884)  1  Moody  &  R.  405, 
2  Lewin,  C.  C.  196;  Reg.  v.  Whitehead 
(1848)  3  Gar.  &  E.  202;  Reg.  v.  Crook 
(1869)  1  Fost.  ft  F.  621;  Reg.  v.  Crick 

(1859)  1  Fost.  &  F.  519;  Reg.  v.  Bull 

(1860)  2  Fost.  &  F.  201 ;  Reg.  v.  Mark- 
uss (1864)  4  Fost.  &  F.  866;  Reg.  v. 
Chamberlain  (1867)  10  Cox,  C.  C.  486; 
Reg.  V.  Macleod  (1874)  12  Cox,  C-  G. 
534;  Rex  V.  Burdee  (1919)  86  L.  J.  K. 
B.  N.  S.  871,  116  L.  T.  N.  S.  904, 141  L. 
T.  Jo.  427. 

That  criminal  negligence  may  arise 
from  lack  of  proper  skill  in  the  use  of 
instruments  is  recognized  by  the  fol- 
lowing cases :  State  v.  Hardister 
(1882)  38  Ark.  605,  42  Am.  Rep.  5; 
Hampton  v.  State  (1905)  50  Fla.  55, 
39  So.  421;  State  v.  Lester  (1914)  127 
Mian.  282,  L.R.A.1916D.  201, 149  N.  W. 
297;  Gorden  v.  State  (1904)  —  Tex. 
Crim.  Rep:  — ,  90  S.  W.  686;  Rex  v. 
Senior  (1882)  1  Moody,  C.  C.  (Eng.) 
346,  1  Lewin,  C.  C.  183,  note;  Reg.  v. 
Spilling  (1838)  2  Moody  &  R.  (Ens.) 
107. 

And  that  criminal  negligence  may 
arise  from  failure  to  give  proper  in- 
structions to  the  patient  as  to  the  use 
of  the  medicines  is  held  in  Reg.  v. 
Chamberlain  (1867)  10  Cox,  C.  C. 
(Eng.)  486. 

The  principle  that  where  the  person 
treating  the  case  does  nothing  that  a 
skilled  person  might  not  do,  and  death 
results  merely  from  an  error  of  judg:- 
ment  on  his  part,  or  an  inadvertent 
mistake,  he  is  not  criminally  liable^ 
is  supported  by  the  following  cases: 
State  V.  Hardister  (1882)  38  Ark. 
605,  42  Am.  Rep.  5;  Feige  v.  State 
(1917)  128  Ark.  465,  194  S.  W.  865; 
Hampton  v.  State  (1905)  50  Fla.  55,  39 
So.  421;  State  v.  Lester  (1914)  127 
Minn.  282,  L.R.A.1915D,  201,  149  N. 
W.  297;  Reg.  v.  Macleod  (1874)  12 
Cox,  C.  C.  (Eng.)  634. 

I/.  Fhi/aMan. 

Since  it  appears  from  the  general 
rule  hereinbefore  set  out  that  criminal 
liability  is  not  dependent  on  lyhether 
or  not  the  party  undertaking  the  treat- 
ment of  the  case  is  a  duly  licensed 
practitioner,  or  merely  assumes  to  act 
as  such,  and  as  it  does  not  appear  in 
some  of  the  cases  whether  the  accused 
was  a  regular  physician  or  merely  a»- 
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turned  to  act  as  such,  cases  involving 
both  regular  physicians  and  those  as- 
Hiining  to  be  such  are  treated  in  this 
subdivision. 

The  point  under  discussion  fre- 
quently comes  up  in  the  form  of  the 
question  of  the  aufiiciency  of  the  in- 
dictment. 

Thus,  the  crime  of  manslaughter, 
under  a  statute  reading,  "li  the  killing 
be  done  in  the  commission  of  an  un- 
lawful act,  without  malice,  and  the 
means  calculated  to  produce  death,  or 
in  the  prosecution  of  a  lawful  act, 
done  without  due  caution  and  circum- 
spection, it  shall  be  manslaughter," 
which  statute  is,  in  substance,  the 
common-law  definition  of  involuntary 
manslaughter,  is  held  to  be  set  out  in 
an  indictment  charging,  in  substance, 
that  the  accused*  holding  themselves 
out  as  physicians,  were  called  to  attend 
a  pregnant  woman,  and  that  they  felo- 
niously, and  without  due  caution  and 
circumspection,  and  by  malpractice,  in 
the  use  of  the  remedies  and  appliances 
prescribed,  and  finally,  by  abandon- 
ment, caused  her  death.  The  improp- 
er treatment  alleged  in  the  indictment  . 
consisted  in  administering  to  a  woman 
while  in  the  palna  of  childbirUi  a 
large  and  excessive  quantity  of  mor- 
phine, whereby  the  labor  pains  were 
interfered  with  and  the  woman  made 
nerrons,  delirious,  and  prostrate  with 
fever,  the  administering  of  large  and 
excessive  qnantities  of  fluid  extract  i 
of  ergot,  cansing  the  patient  to  have 
emiTatoioBB,  in  nnnecessarily  bleeding 
the  patient  in  the  arm,  in  producing 
inflammation  by  the  unauthorized  use 
of  forceps  to  deliver  the  child,  in  ad- 
ministering to  the  patient  large  and 
excessive  quantities  of  chloroform,  in 
ratting  with  a  pocket  knife  the  child, 
tiins  killing  it  before  Its  delivery,  in 
tying  a  rope  aronnd  the  neck  of  the 
child  and  by  pulling  on  it,  completing 
the  delivery,  and  finally  in  abandoning 
the  patient  without  delivering  the 
tfteri>irth.  State  v.  Hardister  (1882) 
38  Ark,  606,  42  Am.  Rep.  5. 

The  criminal  liabilify  of  a  physician 
for  the  death  of  his  patient,  brought 
about  by  his  gross  negligence,  careless- 
ness, or  ignorance,  may  be  established 
npon  an  indictment  or  information 


predicated  upon  a  general  statute  de- 
fining manslaughter,  which  reads  as 
follows :  "  'The  killing  of  a  human 
being  by  the  act,  procurement  or  cul- 
pable negligence  of  another,  in  cases 
where  such  killing  shall  not  be  justi- 
fiable or  excusable  homicide  nor  mur- 
der, according  to  the  provisions  of 
this  article,  shall  be  deemed  man- 
slaughter." It  was  unsuccessfully 
contended  that  the  indictment  in  this 
case  was  fatally  defective  because  of 
the  omission  of  an  allegation  that  the 
defendant  was  intoxicated  at  the  time 
of  the  performance  of  the  acts  which 
resulted  in  the  death  of  his  patient^ 
on  the  ground  that  another  state  stat- 
ute, which  provided  that  if  any  physi- 
cian, while  in  a  state  of  intoxication, 
shall,  without  a  design  to  effect  death, 
administer  any  poison,  drug,  or  medi- 
cine, or  do  any  other  act  to  another 
person  which  shall  produce  the  death 
of  such  other,  he  shall  be  deemed  guil- 
ty of  manslaughter,  furnished  exclu- 
sively the  status  of  facts  under  which 
alone  a  physician  could  be  convicted 
of  the  crime  of  manslaughter,  con- 
sequent upon  acts  that  produced  the 
unintended  death  of  his  patient 
Hampton  t.  State  (1906)  60  Fla,  66, 
39  So.  421.  In  this  case  a  physician 
was  charged  with  manslaughter  be- 
cause of  his  culpable  negligence, 
gross  ignorance,  and  lack  of  ordinary 
knowledge  and  skill  of  surgery,  and 
atter  disregard  for  the  health,  safety, 
and  life  of  his  patient  in  the  perform- 
ance of  a  surgical  operation  upon  he]^ 
in  which  he  made  large  rents  in  her 
womb  and  through  them  pulled  out 
her  intestines,  thereby  causing  her 
death,  and  a  request  to  charge  that  if 
the  defendant  performed  the  operation 
in  good  faith  and  honestly  exercised 
his  best  skill  to  cure  the  disease,  the 
jury  must  find  him  not  guilty,  was 
held  properly  refused  upon  the  ground 
that  it  was  faulty  because  of  its  fail- 
ure to  repeat  the  idea  that  though  a 
party  holding  himself  out  to  the  pub- 
lic as  being  a  physician  may  use  his 
best  skill  and  judgment  in  an  honest 
effort  to  cure,  instead  of  to  kill,  the 
patient,  yet  that  he  may  be  so  grossly 
ignorant  of  the  science  of  medicine 
and  surgery  as  to  render  him  crimi- 
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nally  responsible  for  tiie  results  of 
such  ignorance,  and  that  a  physician 
in  the  treatment  of  his  patient  must 
not  only  use  his  best  skill  and  judg- 
ment, but  must  exercise  due  care  in 
such  treatment. 

When  considered  as  the  basis  of  a 
charge  of  manslaughter  against  a 
medical  man,  or  person  presuming  to 
act  as  such,  "culpable  negligence," 
within  the  meaning  of  a  statute  defin- 
ing manslaughter  in  the  second  de- 
gree as  homicide  committed  without 
design  to  effect  death  by  any  act, 
procurement,  or  culpable  negligence, 
exists,  where  he  exhibits  gross  lack  of 
competency,  or  inattention,  or  wanton 
indifference  to  the  patient's  safety, 
which  may  arise  from  his  gross  ig- 
norance of  the  science,  or  through 
gross  negligence,  either  in  its  appli- 
cation or  lack  of  proper  skill  in  the 
use  of  instruments.  ''Gross/'  as  here 
used,  is  intended  to  convey  the  idea 
of  recklessness  with  regard  to  the 
safety  of  others,  or  foolhardy  pre- 
sumption. The  court  upheld  an  in- 
dictment to  the  effect  that  defendant 
used  an  X-ray  machine,  dangerous  un- 
less skilfully  handled,  and  presump- 
tively known  by  the  defendant  to  be 
such,  to  take  an  X-ray  picture  of  the 
hip  of  a  patient;  that  he  placed  the 
tube  of  the  X-ray  too  close  to  her 
body,  and  negligently  and  carelessly 
failed  to  give  her,  during  the  time  of 
such  exposure  to  such  X-ray,  such 
proper  and  necessary  a,ttention  as  was 
requisite  and  proper  to  prevent  burn- 
ing her,  and  did  operate  such  X-ray 
in  an  unskilful  manner,  and  did  keep 
her  body  so  exposed  for  an  unreason- 
able length  of  time,  thereby  inflicting 
upon  her  a  mortal  burn  and  injury 
known  as  an  "X-ray  bum,"  from 
which  she  died.  An  indictment  under 
such  statute  need  not  allege  knowl- 
edge on  defendant's  part  of  probabili- 
ty of  fonsequences  from  the  acts  or 
omissions  charged,  nor  is  it  necessary 
to  charge  defendant's  duty  in  the 
premises,  nor  set  up  a  specific  stand- 
ard of  duty,  nor  to  allege  "culpable" 
m  any  other  degree  of  negligence  eo 
nomine,  nor  set  out  defendant's  acts 
in  any  other  than  general  terms  and 
ultimate  facts.  State  v.  Lester  (1914) 


127  Mfam.  282,  L.R.A.1916D,  201,  149 

N.  W.  297. 

A  physician  may  be  charged  with 
manslaughter  by  causing  the  death  of 
a  sick  child,  by  advising  a  diet  which 
results  in  its  starvation,  under  a  stat- 
ute which  treats  all  persons  concerned 
In  the  commission  of  an  offense  as 
principals,  although  it  was  the  mother 
of  the  child  who  actually  withheld  the 
food  from  it,  in  the  absence  of  the 
accused.  State  v.  McFadden  (1908) 
48  Wash.  269, 14  L.R.A.(N.S.)  1140,  93 
Fac.  414. 

But  an  information  in  such  case,  un- 
der a  Code  requiring  a  statement  of 
the  acts  constituting  the  offense  in 
such  a  manner  as  to  enable  a  person 
of  common  understanding  to  know 
what  is  intended,  which  charges  a 
physician  with  manslaughter  by  caaa- 
Ing  the  death  of  a  sick  child  by  starva- 
tion, by  advising  its  mother  to  with- 
hold from  it  all  food  or  nourishment 
save  water  and  the  juices  of  fruit  and 
such  other  nourishment  as  he  might 
direct;  and  which  alleges  that  the 
mother  followed  his  directiona,  and 
that  the  food  given  waa  not  enoui^  to 
sustain  life, — ^is  insufficient,  where 
there  is  no  allegation  as  to  what  other 
nourishment  he  directed  to  be  given ; 
since  the  starvation  must  be  shown 
to  be  a  necessary  and  certain  result 
of  the  directions.  Ibid. 

And  in  Roughlin  v.  Stote  (1917)  17 
Ga.  App.  205.  86  S.  £.  4S2,  an  indiet- 
ment,  under  a  statate  providing  that 
involuntary  manslaughter  shall  con- 
sist in  the  killing  of  a  human  being 
without  any  intention  to  do  so,  but  in 
the  commission  of  an  unlawful  act, 
or  a  lawful  act  which  probably  might 
produce  such  a  consequence,  in  an  un- 
lawful manner,  which  charges  such 
offense  in  the  commission  of  a  lawful 
act  by  negligently  permitting  the  ad- 
ministration of  chloroform  by  an  aa- 
sistant  who  was  neither  a  physician 
nor  a  trained  nurse,  was  held  to  be 
demurrable,  because  it  did  not  show 
the  unlawful  manner  of  the  commis- 
sion of  the  lawful  act,  nor  state  the 
name  of  the  assistant,  so  aa  to  enable 
the  defendant  to  prepare  properly  for 
trial. 

In  the  following  eases  the  evidence 
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was  he!d  sufficient  to  sustain  the  sullt 
'ef  the  accused : 

Tbas,  in  the  reported  case  (Barbow 
T.  State,  ante,  207)  the  evidence 
was  held  sufficient  to  support  a  con- 
Tietion  of  manslaughter  of  one  who 
sttempted  to  cure  a  patient  by  admins 
istering  to  him  as  a  medicine  a  brew 
made  by  burninflr  h.og  feet  that  had 
lonir  tiieretofore  been  thrown  out  as 
waste  and  refuse,  and  by  rubbing  his 
limbs  and  body,  accompanying  the 
same  with  some  incantation,  with  the 
purpose  of  causing  the  pain  to  be 
transferred  out  of  the  person  of  the 
patient,  and  to  be  lodged  in  the  ae- 
cased. 

One  publicly  practising  as  a  physi- 
cian, who,  on  being  called  to  attend 
a  sick  woman,  caused  her,  with  her 
conmnt,  to  be  kept  in  flannels  saturat- 
ed with  kerosene  for  three  or  more 
days,  by  reason  of  which  she  died,  is 
gail^  of  maioilaughter  under  the  rule 
that  one  who  prescribes  with  fool* 
hardy  presumption  and  gross  reckless- 
ness a  course  of  treatment  which 
causes  the  death  of  his  patient,  is 
guthy  of  manslaughter,  although  he 
acta  with  the  consent  of  the  patient 
and  with  no  evil  intent.  Com,  v. 
Pierce  (1884)  188  Mass.  165,  52  Am. 
Rep.  264,  6  Am.  Crim.  Rep.  391. 

And  in  Rex  v.  hong  (1830)  4  Car.  & 
P.  (Eng.)  398,  one  acting  as  a  medi- 
cal man  was  found  guilty  of  man- 
slaughter, where  death  resulted  to  a 
patient  from  the  application  to  her 
back  of  inflammatory  and  dangerous 
lotions  to  prevent  her  from  having 
consumption,  where  the  court  charged 
Uiat  a  person  acting  as  a  medical  man, 
whether  licensed  or  unlicensed,  is  not 
criminally  responsible  for  the  death 
of  a  patient,  occasioned  by  his  treat- 
meat,  anless  his  conduct  is  character- 
ised eitfaer  by  grosa  ignorance  of  his 
art  or  gross  inattention  to  his  pa- 
tient's safety. 

In  Reg.  V.  Crook  (1859)  1  Post.  & 
F.  (Eng.)  521,  the  jury  found  guilty 
of  manslaughter  a  blacksmith  who,  by 
the  application  of  a  corrosive  subli- 
Biate  to  a  cancer,  caused  the  death  of 
Ua  patient.  The  court  directed  the 
ivy  to  find  the  prisoner  guilty  if  they 
ceBsidei«d  that  be  took  upon  himaelf 


the  responsibility  of  attending  to  a 

patient  suffering  under  cancer,  when 
he  was  not  qualified  for  the  purpose. 

In  Rex  V.  Webb  (1834)  1  Moody  & 
R.  (Eng.)  405,  2  Lewin,  C.  C.  196,  a 
victualer  or  publican  was  convicted 
of  manslaughter,  for  having  caused 
the  death  of  one  afilicted  with  small- 
pox by  administering  to  him  a  large 
quantity  of  a  certain  kind  of  pills,  of 
which  he  was  the  agent 

In  Rex  V.  Simpson  (1829)  1  I^ewin, 
C.  C.  (Eng.)  172,  where  one  was  in- 
dicted for  manslaughter  in  having 
caused  tile  death  of  a  man  by  admin- 
istering white  vitriol  as  a  medicine, 
the  court  said  that  if  a  person  not 
having  a  medical  education,  and  in  a 
place  where  persons  of  a  medical  ed- 
ucation might  be  obtained,  takes  on 
himself  to  administer  medicine  which 
may  have  a  dangerous  effect,  and  such 
medicine  destroys  the  life  of  the  per- 
son to  whom  it  is  administered,  it  is 
manslaughter;  that  although  the  par- 
ty may  not  mean  to  cause  death,  but,, 
on  the  contrary,  to  produce  beneficial 
effects,  he  has  no  right  to  give  a  medi- 
cine of  a  dangerous  tendency,  where 
medical  assistance  can  be  obtained, 
and  that  If  he  does  so,  he  does  it  at 
his  peril. 

In  State  v.  Wagner  (1883)  78  Mo. 
644,  47  Am.  Rep.  131,  sustaining  a  con- 
viction of  murder  in  the  second  de- 
gree of  one  indicted  for  murder  in  the 
first  degree  for  poisoning  one,  with 
intent  only  to  stupefy  so  as  to  obtain 
possession  of  his  property,  where 
there  was  also  testimony  tending  to 
show  that  the  deceased  was  afflicted 
with  diarrhoea,  and  that  the  laudanum 
was  administered  to  him  by  the  de- 
fendant for  the  purpose  of  checking 
the  disease,  the  court  charged  the  ju- 
ry as  follows:  **lt  you  find  from 
the  evidence  that  defendant  brought 
abmit  the  death  of  deceased  by  giving 
him  laudanum,  and  yet  not  in  such  a 
manner  and  with  such  effect  as  to 
render  him  guilty  of  murder  in  the 
first  or  second  degree  under  the  fore- 
going instructions,  yet  if  you  find  that 
defendant  was  attempting  to  treat  de- 
ceased for  some  disease  with  which 
deceased  was  afflicted,  and  in  such 
treatment  carelessly  and  recklessly 
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ao  administered  Uudanum  to  de- 
ceaaed  that  he  was  guilty  of  culpable 
negligence  in  producing  the  dea&  of 
deceased  thereby,  then  you  will  find 
defendant  guilty  of  manslaughter  fn 
the  fourth  degree." 

But  in  the  following  cases  the  evi- 
dence was  held  insufficient  to  support 
R  conviction : 

Thus,  in  Rex  v.  Long  (1831)  4  Car. 
&  P.  (Eng.)  428,  one  acting  as  a  phy- 
sician, who,  to  cure  an  infection  of 
the  throat,  applied  a  dangerous  liquid 
to  the  breast  and  chest  of  a  patient, 
causing  her  death,  was  found  not 
guilty  of  manslaughter.  The  court, 
in  stating  the  law  to  the  jury,  said 
that  whether  a  man  has  received  a 
medical  education  or  not,  his  guilt  in. 
such  a  case  depends  upon  whether  he 
has  acted  with  a  due  degree  of  cau- 
tion, or,  on  the  contrary,  has  acted 
with  gross  and  improper  rashness  and 
want  of  caution,  that  if  he  was  guilty 
of  gross  negligence  in  attending  to 
his  patient  after  he  had  applied  a  rem- 
edy, or  of  gross  rashness  in  the  appli- 
cation of  it,  and  death'  ensued  in  con- 
sequence, he  was  liable  to  a  conviction 
for  manslaughter. 

And  in  Rex  v.  Spiller  (1832)  5  Car. 
&  P.  (Eng.)  333,  where  one  caused 
the  death  of  a  young  child  afflicted 
with  scald  head,  which  regular  phy- 
sicians had  been  unable  to  cure,  by 
placing  upon  the  child's  head  a  plaster 
of  certain  corrosive  and  dangerous  in- 
gredients, the  jury  brought  in  a  ver- 
dict of  not  guilty,  several  witnesses 
having  testified  that  they  had  applied 
to  the  prisoner  to  cure  them,  or  some 
members  of  their  families,  of  diseases 
of  which  regular  practitioners  had  not 
been  able  to  cure  them,  and  that  the 
prisoner  had  cured  them,  and  that 
they  were  perfectly  satisfied  with  her 
skill,  attention,  and  humanity  of  treat- 
ment. The  court  laid  down  the  law- 
to  the  jury  as  follows:  "If  any  per- 
son, whether  he  be  a  regular  licensed 
medical  man  or  not,  professes  to  deal 
with  the  life  or  health  of  his  Majesty's 
subjects,  he  is  bound  to  have  compe- 
tent skill  to  perform  the  task  that  he 
holds  himself  out  to  perform,  and  he 
is  bound  to  treat  his  patients  with 
care,  attention,  and  assiduity,"  and  if 


the  patient  dies  for  want  of  either, 
such  person  is  guilty  of  manslaughter. 

It  was  held  in  Honnard  v.  People 
(1876)  77  III.  481,  that  the  evidence 
was  insufficient  to  support  a  convic- 
tion of  manslaughter  where  it  ap- 
peared that,  while  a  physician  was  at- 
tending a  woman  sick  with  fever,  who 
was  five  months  advanced  in  preg- 
nancy, she  commenced  to  have  a  mis- 
carriage, for  which  he  was  not  in  any 
respect  responsible,  that  her  labor 
was  ineffectual,  and  he  undertook  to 
aid  in  the  removal  of  the  fetus  by 
force,  shown  by  medical  testimony  to 
be  proper  practice  in  such  cases,  and 
but  partially  succeeded;  that,  becom- 
ing sick,  he  then  left,  and  sent  another 
doctor,  who  completed  the  removal, 
and  that  four  or  Ave  days  after  her 
miscarriage  puerperal  fever  set  in, 
from  which  she  shortly  thereafter 
died,  and  the  evidence  wholly  failed 
to  show  that  such  fever  was  caused  by 
anything  done  or  omitted  to  be  done 
by  the  accused. 

And  in  Gordon  v.  State  (1904)  — 
Tex,  Grim.  Rep.  — ,  90  S.  W.  636,  where 
a  physician,  in  making  a  physical  ex- 
amination of  the  cancerous  womb  of 
a  patieTit,  broke  the  partition  wall  of 
the  womb,  and  an  intestine  protruded 
through  the  opening  and  caused  the 
death  of  the  patient,  the  court  re- 
versed, upon  the  ground  that  the  evi- 
dence failed  to  show  a  want  of  proper 
care  and  caution  in  the  operation,  a 
conviction  of  negligent  homicide  un- 
der the  statute  providing  that  if  any 
person,  in  the  performance  of  a  lawful 
act,  shall,  by  negligence  and  careless- 
ness, cause  the  death  of  another,  he 
is  guilty  of  negligent  homicide  in  the 
first  degree,  that  to  constitute  this  of- 
fense there  must  be  an  apparent  dan- 
ger of  causing  the  death  of  the  per- 
son killed,  or  some  other,  and  that 
want  of  proper  care  and  caution  dis- 
tinguishes this  offense  from  excusable 
homicide,  and  that  the  degree  of  care 
and  caution  is  such  as  a  man  of  ordi- 
nary prudence  would  use  under  like 
circumstances.  The  court  said  in  this, 
case  that  a  surgeon  would  not  be  crim- 
inally liable  in  every  case  where  death 
resnlted  from  l^e  performance  of  an 
<^ration,  in  which  tiiere  was  appar- 
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Wt  danger  of  causinsr  death,  but  that 
a  sur^eoa  would  be  liable  in  auch  case 
only  where  there  was  a  want  of  proper 
care  and  caution  in  performing  the 
operation. 

In  Reg.  V.  Bull  (i860)  2  Fost.  &  F. 
(Eng.)  201,  the  jury  found  not  guilty 
a  medical  man  indicted  for  man- 
slaughter on  the  ground  of  his  having 
administered  prussic  acid  to  his  sick 
mother,  with  culpable  negligence, 
where  the  evidence  did  not  clearly 
show  how  much  of  the  acid  he  gave 
her,  and  how  much  would  be  likely  to 
cause  a  fatal  result.  The  court  in 
charging  the  jury  said:  "If  a  person 
ti^s  upon  himself  to  administer  a 
dangerous  medicine,  it  is  his  du^  to 
administer  it  with  proper  care,  and 
if  he  does  it  with  negligence,  he  is 
guilty  of  manslaughter.*' 

And  in  Reg.  v.  Macleod  (1874)  12 
Cox,  C.  G.  (Eng.)  534,  a  medical  man, 
who  in  treating  his  wife  gave  her  an 
overdose  of  muriate  of  morphia, 
cansing  her  death,  was  found  not  guil- 
ij  of  manslaughter.  The  court  said, 
in  summing  up  the  case  to  the  jury, 
that  whether  a  man  be  a  medical  man 
or  not,  if  he  dealt  with  dangerous 
medicines  he  was  bound  to  use  them 
with  proper  skill,  and  was  bound  to 
bring  proper  care  and  employ  proper 
caution  so  that  persons  should  not  be 
endangered  by  want  of  skill  on  his 
part,  for  want  .of  caution  or  care  in 
dealing  with  those  deadly  ingredients, 
and  that  it  made  no  difiference  wheth- 
er a  medical  man  was  dealing  with  a 
patient,  or,  as  a  volunteer,  dealing 
with  a  friend  or  with  his  wife, 
but  that  if  the  drug  was  admin- 
istered without  want  of  skill,  intend- 
ing to  do  for  the  best,— doing  nothing, 
hi  fact,  a  skilful  man  might  not  do — 
then,  if  the  jury  thought  it  was  mere- 
ly some  error  of  judgment  which  any- 
body might  have  committed,  the  pris- 
oner should  be  acquitted. 

///.  Sufffeon. 

See  also  Hampton  v.  State  (1905) 
GO  Fla.  56,  39  So.  421.  and  Gorden  v. 
State  (1904)  —  Tez.  Grim.  Rep.  — ,  90 
S.  W.  636,  supra,  II. 

If  a  person,  whether  a  regular  sur* 
geon  or  not,  bona  ftde  and  honestly 
eureisinflr  his  best  skill  to  cure  a  pa- 


tient, performs  an  operation  which 
causes  the  patient's  death,  he  is  not 
guilty  of  manslaughter.  In  this  case 
a  regular  surgeon  who  performed  an 
operation,  resulting  fatally,  upon  a 
man  laboring  under  a  disease  of  the 
rectum,  was  held  not  liable  for  man- 
slaughter upon  the  ground  that,  there 
beincr  no  evidence  of  the  mode  in 
which  the  operation  was  performed, 
the  mere  failure  of  the  operation  was 
insufHcient  to  show  liability.  Rex  v. 
Van  Butchell  (1829)  3  Car.  &  P. 
(Eng.)  629. 

But  in  State  v.  Gile  (1894)  8  Wash. 
12,  85  Fac.  417,  the  court  upheld  a 
conviction  for  manslaughter  of  a  sur- 
geon who,  after  failing  to  set  the  hip 
joint  of  his  patient  by  pulling  his  leg. 
unnecessarily  made  a  long  and  deep 
incision  in  the  patient's  hip  and  with 
saw  and  forceps  removed  a  portion  of 
the  bone,  causing  the  patient's  death. 
It  was  held  in  this  case  that  consent 
to  a  surgical  operation  in  a  dangerous 
case  is  only  a  good  defense  where  the 
operation  is  performed  with  due  care 
and  skill,  and  is  no  excuse  for  reck- 
lessness or  even  want  of  usual  skill. 

And  in  Reg.  v.  Whitehead  (1848)  3 
Car.  &  K.  (Eng.)  202,  one  who  had 
formerly  been  a  butcher,  but  had 
practised  as  a  surgeon  without  any 
legal  qualifications  for  a  number  of 
years,  was  found  guilty  of  the  man- 
slaughter of  a  man  on  whom  he  had 
performed  an  operation  for  a  disease 
in  the  bone,  the  court,  in  summing  up 
to  the  jury,  saying  that  if  a  medical 
or  any  other  man  caused  the  death  of 
another  intentionally,  that  would  he 
murder,  but  where  a  person,  not  in- 
tending to  kill  a  man,  by  his  gross  neg- 
ligence, uniMlfnlness,  and  ignorance, 
caused  the  death  of  another,  he  was 
guilty  of  culpable  homicide,  and  the 
questions  for  the  jury  were  whether 
the  deceased  had  died  from  the  ef- 
fects of  the  operation  performed  by 
the  prisoner,  and  whether  the  treat- 
ment pursued  by  the  prisoner  in  the 
case  of  the  deceased  was  marked  by 
negligence,  unskilfalness,  and  igno- 
rance. 

tv.  Oateopath. 

An  osteopath  is  guilty  of  man- 
slaughter, who,  to  save  the  life  of. a 
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presrnant  woman  who  has  sustained 
personal  injuries,  performs  an  opera- 
tion upon  her  to  effect  a  miscarriage, 
with  a  shocking:  degree  of  unskilful- 
ness,  evincing  an  almost  incredible 
ignorance  of  surgery  and  anatomy, 
and  without  any  caution  or  circum- 
spection, and  resulting  in  her  death 
shortly  thereafter.  People  Hunt 
(1915)  26  Cat  App.  514.  147  Pac.  476. 
It  was  held  in  this  case  that  there  was 
an  error  in  the  instructions  therein, 
consisting  in  a  charge,  which  was  held 
to  be  harmless,  in  view  of  the  evidence, 
that  the  defendant  was  not,  as  an  os- 
teopathic practitioner,  licensed  to  per- 
form major  operations,  and  that  if  he 
did  attempt  to  perform  such  an  opera- 
tion upon  the  deceased,  as  the  result 
of  which  her  death  occurred,  he  would 
be  guilty  of  manslaughter,  and,  in  this 
connection,  the  court  said:  "The 
right  of  persons  to  perform  or  at- 
tempt to  perform  surgical  operations 
upon  others,  in  the  honest  and  reason- 
able belief  that  such  operations  are 
necessary  in  order  to  save  the  life  of 
those  needing  such  ministrations,  is 
not  confined  to  those  who  are  licensed 
by  the  state  to  perform  surgical  oper- 
ations of  the  nature  of  that  attempted 
in  this  case.  Any  person  actuated  by 
the  reasonable  belief,  based  upon  the 
circumstances,  that  such  an  operation 
is  necessary  to  save  life,  and  who  acts 
with  due  caution  and  circumspection 
in  the  performance  of  such  operation, 
cannot  be  held  guilly  of  manslaugh- 
ter." 

r.  irerftaUsf. 

One  professing  to  cure  by  the  use 
of  drugs  composed  or  made  up  of 
herbs,  who,  with  an  honest  intention 
and  expectation  of  effecting  a  cure, 
^ats  a  man  confined  to  his  house 
with  a  cold,  by  persistently  and  con- 
tinually dosing  him  with  emetic  pow- 
ders, producing  in  the  patient  great 
debility,  and  finally  resulting  in  con- 
vulsions, fits,  loss  of  reason,  and 
death,  is  not  guilty  of  manslaughter. 
Com.  V.  Thompson  (1809)  6  Biass.  134. 

And  in  Reg.  v.  Crick  (1859)  1  Fost 
&  F.  (Eng.)  519,  where  an  herb  doc- 
tor gave  a  bottle  of  infusion  of  lobelia 
inflata  to  a  woman  to  be  given  to  a 
child,  two  teaspoonfuls  three  times  a 


day,  and  the  child  died  from  overdos- 
es of  the  lobelia,  which  is  an  acro- 
narcotic  poison,  the  jury  returned  a 
verdict  of  not  guilty  of  manslaughter. 
The  court,  in  summing  up,  said  in  sub- 
stance: It  is  no  crime  for  anyone  to 
administer  medicine,  but  it  is  a  crime 
to  administer  it  so  rashly  and  care- 
lessly as  to  produce  death,  and  in  this 
respect  there  is  no  difference  be- 
tween the  most  regular  practitioner 
and  the  plaintiff  quack.  The  woman's 
account  is  that  she  took  the  child  to 
the  prisoner,  and  that  after  she  had 
followed  his  advice  for  a  while,  the 
child  got  so  much  better  that  she  left 
off  giving  the  medicine  which  she  had 
received  from  him,  and  did  not  con- 
sult the  prisoner  again  before  the 
child  died.  All  that  the  prisoner 
ought  to  be  held  responsible  for  was 
what  took  place  in  the  first  week  after 
he  saw  the  child.  The  prisoner  had 
not  seen  the  child  for  three  weeks  be- 
fore its  death.  The  charge  against 
the  prisoner  is  not  that  he  carelessly 
allowed  the  woman  to  be  in  the  pos- 
session of  a  dangerous  medicine,  but 
that  he  caused  the  death  of  the  child 
by  administering  these  medicines ;  but 
on  the  evidence  it  appeared  that  tlie 
child  got  better  while  the  medicins 
was  being  given  to  it  The  prisoner 
ought  not  to  be  found  responsible,  un- 
less it  has  been  proved  with  reason- 
able certainty  that  he  caused  the 
death  by  the  careless  administration 
of  the  drug. 

And  in  Reg.  v.  Markuss  (1864)  4 
Fost.  &  F.  (Eng.)  356,  the  jury  found 
not  guilty  of  manslaughter  a  herb 
doctor  or  herbalist  who  gave  a  patient, 
afilicted  with  a  cold,  an  overdose  of 
colchicum  seeds.  The  court,  in  direct* 
ing  the  jury  as  to  the  law,  said:  "A 
person  who,  with  ignorance,  rashness* 
and  without  skill  in  his  profession, 
used  such  a  dangerous  medicine,  acted 
with  gross  negligence.  It  was  not, 
however,  every  slip  that  a  man  might 
make  that  rendered  him  liable  to  a 
criminal  investigation.  It  must  be  a 
substantial  thing.  If  a  man  knew 
that  he  was  using  medicines  beyond 
his  knowledge,  and  was  meddling 
with  things  above  his  reach,  tiMt  was 
culpable  rashness.  Negligenee  migU 
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consist  iu  using  mediciaeB  in  the  use 
of  which  care  was  required,  and  of 
the  properties  of  which  the  person 
ttsiog  them  was  ignorant.  A  person 
who  so  took  a  leap  in  the  dark  in  the 
administration  of  medicines  waa 
foiltjr  of  gross  nefl^igence." 

In  Reff.  Chamberlain  (ISe?)  10 
Cox,  C  C.  (Eng.)  486,  where  a  herbal- 
ist gave  arsenical  ointment  to  a 
woman  having  a  tumor,  without  giv* 
ing  any  particular  directions  beyond 
telling  her  to  rub  some  of  the  oint* 
ment  in,  and  she  kept  rubbing  until 
the  hi^  absorbed  so  much  of  the  poison 
that  she  died,  the  jury  returned  a 
TUrdlct  of  not  guilty  of  manslaughter. 
The  court,  in  instructing  the  jury, 
said  that  the  most  serious  part  of  the 
case  was  the  apparent  absence  of  cau- 
tion or  direction  to  the  woman  as  to 
the  use  of  the  arsenical  ointment,  and 
that  if  the  prisoner,  knowing  its  ef- 
fect, gave  It  to  the  patient  to  be  used, 
without  giving  her  any  directions  as 
to  its  use,  he  would  be  guilty  of  culpa- 
ble negligence,  and  ought  to  be  con- 
victed. 

Bat  in  Rex  v.  Burdee  (1916)  86  L. 
J.  K.  B.  N.  S.  [Eng.]  871,  116  L.  T.  N. 
S.  904, 141 L.  T.  Jo.  427,  a  conviction  of 
the  defendant  for  maiulau^ter  was 
nphdd,  where  it  appeared  that  he  was 
a  violinist  and  teacher  of  music,  and 
had  for  some  years  been  interested  in 
herbalism  and  fasting  as  a  cure  for 
rheumatism,  and  treated  people  for 
soeh  disease,  that  he  treated  a  con- 
linned  invalid  suffering  from  rheuma- 
tism and  numerous  other  Ills,  by 
directing  her  to  abstain  from  food  for 
three  days,  taking  nothing  but  cold 
water,  which  was  followed  by  her 
death,  although  it  further  appeared 
from  the  medical  testimony  that  she 
died  of  heart  disease,  accelerated  by 
lack  of  food,  the  court  saying  that  the 
evidence  showed  that  his  treatment 
shortened  her  life,  and  that  no  person 
has  a  right  to  shorten  by  an  hour 
tile  life  of  another,  except  by  lawful 
aathority. 

F/.  Fraettttoner  of  parUeulmr  mure. 

One  professing  to  practise  medicine 
according  to  the  books  of  Baunscheidt, 
who  treats  a  patient,  according  to 
meh  system,  with  instruments  and 
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oleum  Baunscheidtii,  with  honest  in- 
tention and  expectation  of  effecting  a 
cure,  though  ignorant  of  the  composi- 
tion of  such  oleum,  is  not  guilty  of 
manslaughter  in  the  event  of  the  death 
of  the  patient.  State  v.  Schulz 
(1881)  66  Iowa,  628,  89  Am.  Rep.  187, 
8  N.  W.  469. 

And  a  practitioner  under  the  botan- 
ic system,  who  attempted  to  cure  a 
pregnant  woman  of  sciatica  by  vapor 
baths  and  emetics,  resulting  in  the 
premature  birth  of  the  child,  and  the 
patient's  death  shortly  thereafter,  was 
held  not  criminally  liable,  because  he 
acted  with  good  intentions  and  with- 
out any  knowledge  or  information  of 
the  fatal  tendency  of  his  prescription. 
Rice  V.  State  (1844)  8  Mol  661. 

And  in  Feige  v.  State  (1917)  128 
Ark.  465,  194  S.  W.  865,  a  conviction,, 
under  the  state  manslaughter  statute: 
of  a  practitioner  of  the  fasting  and 
water  cure,  for  the  death  of  one  strick- 
en with  paralysis  whom  he  was  em- 
ployed to  treat  according  to  such 
cure,  was  reversed  upon  the  ground 
that  the  case  was  submitted  to  the 
jury  on  the  theory  that  one  who  prac- 
tised medicine  for  a  remuneration 
was  guilty  of  involuntary  manslaugh- 
ter if  death  resulted  to  the  patient  on 
account  of  gross  ignorance  or  lack  of 
skill  in  selecting  and  administering 
the  remedy,  which,  while  a  correct 
statement  of  the  law,  left  the  jury  in 
a  position  to  confuse  a  mistake  of 
judgment  with  gross  ignorance  or 
lack  of  skill,  and  that  the  accused 
was  entitled,  upon  the  whole  record, 
to  an  instruction  asked  by  him,  but 
refused  upon  this  theory,  to  the  effect 
that  the  remedy  chosen  was  rational, 
reasonable,  and  scientific,  and  had 
been  administered  in  a  skilful  manner 
and  in  good  faith,  and  when  admin- 
istered by  him  in  the  same  w^  to 
other  patients  had  cured  them,  and 
that  if  it  was  a  proximate  cause  of  the 
patient's  death  it  was  a  mistake  of 
judgment.  Such  requested  instruc- 
tion, which  was  held  to  present  cor- 
rectly the  law  applicable  to  the  theory 
advanced  by  the  accused,  was  as  fol- 
lows: "In^luntary  manslaughter  is 
the  involuntary  killing  done  without 
design,  intention,  or  purpose  of  kill- 
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IngTt  but  in  the  commiBsion  of  some  un- 
lawful  act,  or  in  the  improper  per- 
formance of  some  lawful  act.  For  a 
mere  mistake  of  judgment  in  the 
selection,  and  application  of  remedies 
resulting  in  the  death  of  his  patient, 
a  physiciaa  is  not  criminally  liable; 
and  whether  one  who  assumes  to 
practise  medicine  is  grossly  ignorant 
of  the  art  of  the  selection  of  remedies 
OF  their  application,  or  inapplicable  or 
rashly  applied,  are  all  questions  to  be 
determined  by  the  evidence." 

YII.  Midwife. 

A  practitioner  of  midwifery,  who, 
being  grossly  ignorant  of  the  art 
which  he  professed,  and  unable  to  de- 
liver the  woman  whom  he  was  called 
in  to  attend,  with  safety  to  herself 
and  child,  as  might  have  been  done 
by  a  person  of  ordinary  skill,  broke 
and  compressed  the  skull  of  the  in- 
fant when  its  head  had  become  visi- 
ble and  thereby  occasioned  its  death 
immediately  after  it  was  born,  is 
guilty  of  manslaughter.  The  indict- 
ment charged  the  prisoner  with  the 
manslaughter  of  the  infant  child  by 
mortally  wounding  it  upon-  the  head 
with  a  knife,  and  the  court  overruled 
the  objection  that  the  indictment  was 
misconceived  in  that,  the  child  being 
en  ventre  sa  m^re  at  the  time  the 
wound  was  given,  the  prisoner  could 
not  be  guilty  of  manslaughter.  Rex 
T.  Senior  (1832)  1  Moody,  C.  G.  (Eng.) 
846,  1  Lewin,  C.  C.  183,  note. 

And  in  Reg.  v.  Spilling  (1838)  2 
Moody  &.  R.  (Eng.)  107,  one  who  had 
carried  on  the  business  of  an  apothe- 
cary and  man  midwife  for  a  number  of 
years,  and  was  qualified  by  law  to  car- 
ry on  that  profession,  was  found  guil- 
ty of  manslaughter  for  causing  the 
death  of  a  patient  in  using  an  instru- 
ment to  accomplish  the  delivery  of  a 
child,  where  the  medical  evidence 
showed  that  the  instrument  used  was 
a  dangerous  one,  and  that  at  the  peri- 
od of  the  labor  when  it  was  used  it 
was  very  improper  to  use  at  all,  and 
that  it  must  have  been  used  in  a  very 
improper  way.  The  court  told  the 
jury  that  no  man,  was  Justified  in 
making  use  of  an  instrument,  in  it- 
self a  dangerous  one,  unless  he  did 
so  with  a  proper  degree  of  skill  and 


caution,  and  that  if  the  prisoner  had 
used  the  instrument  with,  gross  want 
of  skill  or  a  gross  want  of  caution, 
and  the  deceased  had  thereby  lost  her 
life,  it  would  be  their  duty  to  find  him 
guilty. 

And  in  Rex  v.  Ferguson  (1830)  1 
Lewin,  G.  C.  (Eng.)  181,  a  surgeon  and 
man  midwife  was  convicted  of  causing 
the  death  of  a  woman,  by  neglecting  to 
take  proper  care  of  her  during  the 
period  of  her  labor  after  the  delivery 
of  the  child,  and  by  leaving  and  de- 
serting her  without  a  proper  person 
to  take  care  of  her.  The  court  said, 
in  summing  up,  that  the  jury  were 
to  aay  whether,  in  the  execution  of  the 
duty  which  the  prisoner  had  under- 
taken to  perform,  he  was  proved  to 
have  shown  such  a  gross  want  of  care 
or  such  a  gross  and  culpable  want  of 
skill  as  any  person  undertaking  such 
a  charge  ought  not  to  be  guilty  of. 

But  in  Rex  v.  Williamson  (1829)  3 
Car.  &  P.  (Eng.)  636,  where  ap  old 
man,  not  a  regularly  educated  ac- 
coucheur, but  in  the  habit  of  acting 
as  a  man  midwife,  mistaking  a  pro- 
lapsed uterus  for  a  remaining  part  of 
the  placenta  which  had  not  been 
brought  away  at  the  time  of  the  de- 
livery, atfcemt>ted  to  bring  it  away  by 
focee,  and  thus  caused  the  death  of 
the  plaintiff,  the  court,  in  strmming 
up,  said:  "There  has  not  been  a  par- 
ticle of  evidence  adduced  which  goes 
to  convict  the  prisoner  of  the  crime 
of  murder;  but  still  it  is  for  you  to 
consider  whether  the  evidence  goes 
so  far  as  to  make  out  a  case  of  man- 
slaughter. To  substantiate  that 
charge,  the  prisoner  must  have  been 
guilty  of  criminal  misconduct,  aris- 
ing either  from  the  grossest  ignorance 
or  the  most  criminal  inattention.  One 
OE  other  of  these  is  necessary  to  make 
him  guilty  of  that  criminal  negligence 
and  misconduct  which  are  essential  to 
make  out  a  case  of  manslaughter.  It 
does  not  appear  that  in  this  case  there 
was  any  want  of  attention  on  his  part; 
and,  from  the  evidence  of  the  wit- 
nesses on  his  behalf,  it  appears  that 
he  had  delivered  many  women  at  dif- 
ferent times,  and  from  this  he  must 
have  had  some  degree  of  skill.  It 
would  seem  that,  having  placed  him- 
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self  in  It  dangerous  situation,  he  be- 
came shocked  and  confounded.  I 
think  that  he  could  not  poaaibly  have 
committed  such  mistakes  in  the  exer- 
cise of  his  unclouded  faculties;  and 
I  own  that  it  appears  to  me  that,  if 
yon  find  the  prisoner  guilty  of  man- 
slaughter. It  will  tend  to  encompass  a 
most  important  and  anxious  profes- 
sion with  such  dangers  as  would  deter 
Kflecting  men  from  entering  into  it." 
The  jury  brought  in  a  verdict  of  not 
piilty. 

nil,  OhHstian  SotentM. 

There  seems  to  be  but  one  re- 
ported case  involving  a  prosecution 
for  homicide  against  a  Christian  Sci- 
entist, based  merely  upon  his  under- 
taking or  assumption  to  treat  the 
patient,  apart  from  any  antecedent  or 
independent  duty  to  the  latter.  Most 
of  the  Christian  Science  cases  have 
involved  the  prosecution  of  parents, 
or  others  who  owed  a  duty  in  the 
premises,  for  failure  to  furnish  med- 
ial aid.  As  already  stated,  such 
cues  are  act  within  the  acope  of  the 
annotation. 

In  Reg.  V,  Beer  (1895)  82  Can.  L.  J. 
416,  it  was  held  that  a  practitioner 
of  the  doctrines  and  practices  of 
Christian  Science,  called  in  by  the 
parents  of  a  child  suffering  fr^m  a 


mild  fonn  of  diphtheria,  which  couM 
probably  be  cured  or  helped  by  the 
usual  medical  remedies,  cannot  be 
convicted  of  manslaughter  under  a 
statute  providing  that  everyone  who 
undertakes,  except  in  case  of  necessi^ 
ty,  to  administer  surgical  or  medical 
treatments,  or  to  do  any  other  lawful 
act  the  doing  of  which  is  or  may  be 
dangerous  to  life,  is  under  a  legal 
duty  to  have  and  to  use  reasonable 
knowledge,  skill,  and  care  in  doing 
any  such  act,  and  is  criminally  re- 
sponsible for  omitting,  without  lawful 
excuse,  to  discharge  that  duty,  if 
death  is  caused  by  such  omission. 
The  reason  given  for  this  decision 
was  that  tiie  defendant  was  not  re- 
tained, nor  was  she  eq>ected  to,  nor 
did  she,  come  in  as  a  medical  attend- 
ant, that  the  failure  to  examine  the 
child  in  the  manner  in  which  a  doctor 
woi^ld  do,  and  which  was  the  negli- 
gence relied  upon  by  the  prosecution, 
was  just  what  was  expected  of  her, 
and  tiiat  she  was  called  in  to  treat  as 
a  Christian  Scientist,  and  her  prac- 
tice consisted  simply  of  sitting  silent 
in  the  presence  of  the  patient,  and  she 
administered  no  medical  treatment^ 
nor  did  she  undertake  to  do  some  law- 
ful act  the  doing  of  which  wo'ild  en- 
danger life.  G.  V.  I. 


tflSSOUBI.  KANSAS,  &  TEXAS  RAILWAY  COMPANY,  Plff,  in  Err., 

v. 

HUGH  HUDSON. 

OMahoma  Supreme  Court  —  Septetnher  3,  1918. 

(-*  Okla.  — ,  175  Pac.  743.) 

Beceiver  —  agent  -~  railroad  employee. 

1.  Record  examined,  and  held  that,  under  the  order  of  the  Federal  court 
ARwinting  a  receiver,  the  interests  of  the  receiver  and  of  the  railway  com- 
pany are  not  so  adverse  as  to  preclude  the  same  person  from  acting  as  the 
station  agent  of  the  company,  for  the  purpose  of  serving  summona  upon  it, 
pursuant  to  the  laws  of  the  state,  while  so  acting  for  the  receiver  in  an- 
other sense. 

[See  note  on  this  qiiestion  beginning  on  page  228.] 
Readnotes  by  Kake,  J. 
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Principal  and  airent  —  creatkm  of  r» 
lation. 

2.  Tlie  relation  of  principal  and 
agent  is  created  by  contract,  and  the 
mere  appointment  of  a  receiver  for 
the  principal  does  not  ipso  facto  re- 
voke the  agency. 

Master  and  servant  —  assuiption  of 

risk. 

3.  The  rule  is  well  settled  that  the 
servant  assumes  risks  of  his  employ- 
ment»  caused  by  the  master's  negli- 
gence, which  are  obvious  or  fully 


known  and  appreciated  by  him,  bat 
whether  aoch  negligenoe  and  risk  are 
BO  patent  and  obvious  that  an  ordi- 
narily prudent  person  would  see  the 
one  and  appreciate  the  other  are  gen- 
erally questions  of  fact  to  be  sub- 
mitted to  the  jury  under  proper  in- 
structions. 

Appeal  —  questions  for  jury. 

4.  Record  examined,  and  held  that 
the  trial  court  did  not  err  in  submit- 
ting these  questions  to  the  jury  under 
proper  instructions. 


ErboB  to  the  District  Court  for  Seminole  County  (Crump,  J.)  to  review 
a  judgment  in  favor  of  plaintiff  in  an  action  brought  to  recover  damages 
for  personal  injuries  alleged  to  have  been  caused  by  defendant's  negligence. 
Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Clifford  L.  Jackson,  W.  R.    Ann.  Cas.  1917D,  1139,  14  N.  0.  a  A. 


Allen,  and  M.  D.  Green,  for  plaintiff 
in  error: 

The  trial  court  erred  in  overruling 
defendant's  motion  to  quash  the  alias 
summons,  the  service  thereof,  and  the 
return  of  service  thereon. 

Chilletti  V.  Missouri,  K.  &  T.  R.  Co. 
102  Kan.  297,  L.R,A.1918C,  1147,  171 
Pac.  14;  Cain  v.  Seaboard  Air-Line  R. 
Co.  7  Ga.  App.  461,  67  S.  E.  127;  St 
Louis  &  S.  F.  R.  Go.  V.  Reed,  —  Okla. 

158  Pae.  399;  Ozark  Marble  Co.  v. 
Still,  24  Okla.  6S9,  108  Pac  686;  St 
Louis  ft  S.  F.  R.  Co.  v.  Claric,  17  Okla. 
662, 87  Pac.  480;  Chicago  Bldg.  ft  Mfg. 
Co.  V.  Pewthers,  10  Okla.  724,  63  Pac. 
964. 

There  was  no  actionable  negligence 
of  the  defendant  shown,  the  plaintiff 
assumed  the  risks  of  his  employment, 
and  the  tiial  court  should  have  sus- 
tained defendant's  demurrer  to  plain- 
tiff's evidence,  and  should  have 
granted  defendant's  request  for  an  in- 
structed verdict. 

Second  Employers'  Liability  Cases 
(Mondou  v.  New  York,  N.  H.  &  H.  R. 
Co.)  223  U.  S.  1,  F6  L.  ed.  327,  38 
L.R.A.CN.S.)  44,  32  Sup.  Ct  Rep.  169, 
1  N.  C.  C.  A.  875;  Michigan  C.  R.  Co. 
V.  Vreeland,  227  U.  S.  59,  57  U  ed. 
417,  33  Sup.  Ct.  Rep.  192,  Ann.  Cas. 
1914C,  176;  Seaboard  Air  Line  R.  Co. 
V.  Horton,  233  U.  S.  492,  58  L.  ed. 
1062,  L.R.A.1915C,  1.  34  Sup.  Ct.  Rep. 
635,  Ann.  Cas.  1915B,  475,  8  N.  C.  C. 
A.  834;  Southern  R.  Co.  v.  Crockett, 
234  U.  S.  725,  58  L.  ed.  1564,  34  Sup. 
Ct.  Rep.  897;  New  York  C.  R.  Co.  v. 
Winfield,  244  U.  S.  147,  61  L.  ed.  1045, 
L.R.A.1918C,  439,  37  Sup.  Ct  Rep.  546, 


680;  St.  Louis  &  S.  F.  R.  Co.  v.  Snow- 
den,  48  Okla.  116,  149  Pac.  1083;  Chi- 
cago, R.  I.  &  P.  R.  Co.  V.  Jackson,  — 
Okla.  — ,  160  Pac.  736;  Chicago,  R.  I- 
&  P.  R.  Co.  V.  Hessenflow,  —  Okla.  — , 
170  Pac.  1161 ;  Chicago,  R.  L  ft  P.  R. 
Co.  V.  Hughes,  —  Okla.  — ,  166  Pac. 
411;  Kansas  City.  M.  ft  O.  R.  Co.  v. 
Coste,  —  Okla.  — ,  170  Pac.  892; 
Omaha  Packing  Co.  v.  SandusU,  19 
L.R.A.(N.S.)  365.  84  a  C.  A.  89,  166 
Fed.  897;  Snipes  v.  Bomar  Cotton  Oil 
Co.  106  Tex.  181.  161  S.  W.  1;  Brown 
V.  Hitritz,  118  C.  G.  A.  84,  192  Feet 
S2S;  Murpl^r  v.  American  Rubber  Co. 
169  Mass.  266,  S4  N.  E.  268;  Gordel« 
V.  Hampton  Cotton  Mills  Go.  104  S.  C. 
451,  89  S.  E.  498;  Card  v.  Stowera 
Poric  Packing  ft  Provision  Co.  268  Pa. 
676,  98  Atl.  728;  Dulux  ▼.  AUska 
Packers'  Asso.  177  Cal.  466,  170  Pac. 
1183;  Butler  v.  Frasee.  211  U.  S.  45», 
63  L.  ed.  281,  29  Sup.  Ct  Rep.  186; 
Harvey  v.  Wilton  Woolen  Co.  116  He. 
566,  100  Atl.  12. 

Mr.  Grant  Stanley  for  defendant  in 
error. 

Kane,  J.,  delivered  the  opinion  of 
the  court: 

This  was  an  action  for  damages 
for  personal  injuries,  commenced  by 
the  defendant  in  error,  plaintiff  b&- 
low,  against  the  plaintiff  in  error, 
defendant  below.  Hereafter,  for 
convenience,  the  parties  will  be  des- 
ignated "plaintiif"  and  "defendant,** 
respectively,  as  they  appeared  in  the 
trial  court. 

The  pUuntiif  was  enqitoyed  by  the 
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defendant  as  a  pumper  at  its  pump- 
house  at  Haud,  in  Pottawatomie 
county,  at  the  time  the  injuries  com- 
plained of  occurred.  He  alleges  that 
during-  the  course  of  his  employment 
iie  found  that  a  pinion  of  the  engine 
had  slipped  from  its  proper  position 
at  the  bull  wheel,  and  that,  while  in 
the  act  of  turning  around  to  get  a 
hammer  to  drive  the  same  into  posi- 
tion, his  fbot  slipped  on  the  oily 
floor,  and  in  falling  his  hand  was 
caught  in  the  unguarded  cogs  be- 
tween the  pinion  and  the  bull  wheel. 
The  specific  acts  of  negligence  al- 
leged are  that  the  defendant  did  not 
use  ordinary  care  to  furnish  the 
plaintiif  a  reasonably  safe  place  to 
work,  nor  furnish  reasonably  safe 
appliances  with  which  to  work,  in 
that  it  neglected  to  place  a  guard 
over  said  pinion  and  bull  wheel,  and 
failed  to  furnish  sufficient  space  in 
the  engine  room  to  enable  the  plain- 
tiff to  keep  the  floor  from  becoming 
slippery  with  water,  oil,  and  grease, 
thus  rendering  it  dangerous  in  pass- 
ing through  the  narrow  space  be- 
tween the  said  machinery  and  the 
walls  of  said  engine  room ;  that  the 
said  defendant  knew  of,  and  had  its 
attention  called  to,  the  absence  of 
guards  over  the  exposed  parts  of  the 
machinery  in  March,  1914,  and  prom- 
ised to  remedy  the  same,  but  had 
negligently  failed  to  do  so. 

After  the  service  of  summons  the 
defendant  appeared  specially,  and 
moved  the  court  to 'quash  the  alias 
summons  served  upon  it  for  the  fol- 
k)wing  reasons,  to  wit:  "(1)  Be- 
cause said  summons  was  not  iasaed, 
served,  or  return  of  service  made,  in 
accordance  wHh  the  provisions  of  the 
statutes  in  such  cases  made  and  pro- 
vided. (2)  Because  George  Twiss, 
the  person  upon  whom  pretended 
service  of  summons  was  had,  was 
not  at  the  date  of  the  pretended 
service  of  said  summons,  nor  has  he 
been  since  that  time,  an  agent  of  the 
Missouri,  Kansas,  &  Texas  Railway 
Company,  or  a  representative  or  em- 
ployee in  any  capacity  of  said  rail- 
way company  in  any  manner  what- 
ever, or  otherwise  coni^ected  with 
said  railway  company  in  any  manner 
8  A.&.R.— 15 
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whatever,  all  of  which  will  more  ful- 
ly appear  from  his  affidavit  hereto 
attached,  marked  'exhibit  A'  and 
made  a  part  hereof." 

Upon  this  motion  being  overruled, 
the  defendant  filed  its  answer,  con- 
taining a  general  denial,  and  allega- 
tions to  the  effect  that  the  injuries 
complained  of  were  the  result  of  the 
risk  of  plaintiff's  employment,  which 
he  assumed;  and  that,  even  if  said 
defendant  was  injured  at  the  time 
and  place  and  in  the  manner  alleged 
in  his  petition,  he  was  guilty  of  neg- 
ligence and  carelessness  which  con- 
tributed to  his  said  injuries. 

Plaintiff's  reply  was  a  general 
denial.  Upon  trial  to  a  jury  there 
was  a  verdict  for  the  plaintiff,  upon 
which  jaidgment  was  duly  rendered, 
to  reverse  which  this  proceeding  in 
error  was  commenced. 

The  grounds  for  reversal  of  this 
Judgment  are  summarized  by  coun- 
sel for  defendant  in  their  brief  un- 
der two  subheads,  as  follows:  (1) 
The  trial  court  erred  in  overrul- 
ing defendant's  motion  to  quash  the 
alias  summons,  the  service  thereof, 
and  return  of  service  thereon.  (2) 
There  was  no  actionable  negligence 
of  the  defendant  shown,  the  plain- 
tiff assumed  the  risks  of  his  em' 
ployment,  and  the  trial  court  shouk* 
have  sustained  defendant's  de- 
murrer to  plaintiff's  evidence,  and 
should  have  granted  defendant's  re 
quest  for  an  instructed  verdict. 

From  the  briefs  and  argument  of 
counsel  upon  the  first  question  pre- 
sented for  review,  the  following 
facts  seem  to  be  ccmceded:  The 
injury  occurred  before,  and  the 
action  was  commenced  after,  the 
appointment  of  the  receiver.  The 
railway  company  had  not  desig- 
nated an  agent  in  the  county  up- 
on whom  process  could  be  served, 
as  required  by  §  4717,  Revised  Laws 
1910,  and  it  ttierefore  became  neces- 
sary to  serve  the  summons  pursuant 
to  §  4719,  Revised  I^ws  1910,  which 
provides  for  service  upon  any 
freight  agent,  agent  to  sell  tickets, 
or  station  keeper  of  the  company,  in 
case  it  failed  to  designate  an  agent 
pursuant  to  §  4717,  supra.  Mr. 
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Twiss,  to  whom  the  Bummons  was 

delivered,  was  the  agent  to  sell  tick- 
ets and  station  keeper  of  said  de- 
fendant immediately  prior  to  the  or- 
der appointing  the  receiver  for  the 
company ;  that  after  the  order  of  ap- 
pointment Mr.  Twiss  continued  to 
act  for  the  receiver  in  a  like  capacity, 
and  was  so  employed  at  the  time  the 
surhmons  herein  was  delivered  to 
him. 

The  contention  of  counsel  for  the 
defendant  is  that,  in  view  of  all  this, 
it  appears  that  the  summons  herein 
was  not  served  upon  the  freight 
agent,  agent  to  sell  tickets,  or  sta- 
tion keeper  of  the  company,  but  that 
it  was  served  upon  the  agent  of  the 
receiver,  and  is,  therefore,  insuffi- 
cient to  confer  jurisdiction  Upon  the 
court  over  the  person  of  the  defend- 
ant. We  are  unable  to,  agree  with 
this  contention,  although  there  seem 
to  be  some  respectable  authorities 
sustaining  it!  Chilletti  v.  Missouri, 
K.  &  T.  R.  Co.  102  Kan.  297,  L.R.A. 
1918C,  1147, 171  Pac.  14,  relied  upon 
by  counsel  for  defendant,  is  directly 
in  point  to  this  effect. 

Whilst  we  have  no  doubt  of  the 
soundness  of  the  part  of  the  opin- 
ion which  holds  that  "the  railway 
corporation  was  not  dissolved  by  the 
appointment  of  a  receiver,"  we  are 
unable  to  agree  with  the  supreme 
court  of  Kansas  that  the  discharge 
of  the  former  employees  and  agents 
of  the  company  automatically  re- 
sulted immediately  on  the  making  of 
the  order.  The  relation  of  princi- 
pal and  agent  is  created  by  contract, 

PHncip-  .»<  and  it^can  only  be 
■Kent-ercMtioM  Severed  by  the  ac- 
ot  r«u<io..  jj^^  parties 

to  the  agreement  themselves  or  by 
operation  of  law.  The  weight  of  au- 
thority, it  seems  to  us,  sustains  the 
view  that  the  mere  appointment  of 
a  receiver  for  the  principal  does  not 
ipso  facto  revoke  the  agency.  2  C.  J. 
546;  Leupold  v.  Weeks,  96  Md,  280, 
53  Atl.  937 ;  Simpson  v.  East  Tennes- 
see, V.  &  G.  R.  Co.  89  Tenn.  304,  15 
S.  W.  735 ;  Grady  v.  Richmond  &  D. 
R.  Co.  116  N.  C.  952,  21  S.  E.  304; 
Farrls  v.  Richmond  &  D.  R.  Co.  115 
N.  C.  600, 20  S.  E.  167;  Central  Trust 


V,  St.  Louis,  A.  &  T.  R.  Co.  (C.  C.) 
40  Fed.  426.  Whilst  all  of  these  au- 
thorities may  not  be  precisely  in 
point,  they  are  sufficiently  so  by 
analogy  to  justify  their  citation  in 
support  of  the  principle  announced. 

The  order  appointing  the  receiver 
in  the  case  at  bar  does  not  in  terms 
purport  to  discharge  any  of  the 
agents  of  the  company.  On  the  con- 
trary, it  assumes  the  continuance  of 
the  relationship  after  the  appoint- 
ment, as  it  merely  enjoins  the  com- 
pany, its  officers,  directors,  agents, 
attorneys,  and  employees,  from  in- 
terfering in  any  manner  to  prevent 
the  receiver  from  discharging  his 
duties  in  the  premises  under  the  or- 
der of  the  court.  The  oi^er  also 
requires  the  receiver  to  "manage  and 
operate  said  railroad  and  property 
according  to  the  laws  of  the  United 
States  and  the  valid  laws  of  the  vari- 
ous states  in  which  the  same  are 
situated,  and  in  the  same  manner 
that  the  defendant  railway  company 
would  be  bound  to  do  if  in  possession 
thertof."  In  these  circumstances, 
the  interest  of  the  company  and  of 
the  receiver  being  in  no  sense  ad- 
verse, we  are  unable  to  perceive  why 
Mr.  Twiss  may  not  R„H,^,_^.t 
stiU  represent  the  -raiiro** 
company  as  station 
keeper,  for  the  purpose  of  service  of 
summons  upon  the  corporation  in 
accordance  with  the  laws  of  the 
state,  while  acting  for  the  receiver 
in  a  like  capacity  for  all  other  pur- 
poses. 

This  was  the  identical  question 
passed  upon  in  Simpson  v.  East  Ten- 
nessee, V.  &  G.  R.  Co.  89  Tenn.  308, 
15  S.  W.  735,  wherein  the  court  said: 
"It  will  be  remembered  that  this  is 
no  effort  on  the  part  of  the  receiver 
to  abate  suits  by  reason  of  a  right  to 
intervene  and  compel  a  discontinu- 
ance of  actions,  except  in  court 
where  the  receivership,  with  litiga- 
tion involving  it,  is  pending,  but  an 
effort  by  the  company  to  deny  its 
agent  because  its  road  had  been 
placed  in  the  hands  of  a  receiver.  In 
such  case,  no  reason  appears  to  us 
why  he  does  not  still,  in  a  proper 
sense,  r^resent  the  company,  which, 
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in  another,  is  represented  by  the  re- 
ceiver." 

In  the  case  at  bar  there  is  no  evi- 
dence directly  tending  to  show  that 
it  was  ever  the  intention  of  either 
the  railw^  company  or  Mr.  Twiss 
to  sever  the  relation  of  principal  and 
ag-ent  existinjc  between  them.  It  is 
trae  that  the  afildavit  of  Mr.  Twiss 
states  that  he  is  the  station  agent  of 
the  receiver,  and  not  the  station 
agent  of  the  railway  company.  This, 
however,  is  but  a  mere  conclusion  of 
the  affiant,  which  was  probably  in- 
fluenced by  the  erroileous  view  of 
counsel  for  the  railway  company  that 
the  order  appointing  the  receiver 
ipso  facto  teminated  the  agency  be- 
tween Twiss  and  the  railway  com- 
pany as  a  matter  of  law.  We  do  not 
deem  this  aflSdavit  sufficient  to  over- 
come the  return  of  the  sheriff  to  the 
effect  that  the  summons  was  served 
upon  the  station  agent  of  the  com- 
pany, or  to  conclusively  prove  a  sev- 
erance of  the  relation  of  principal 
and  agent  which  admittedly  former- 
ly existed. 

Moreover,  in  view  of  the  failure 
of  the  company  to  designate  a  per- 
son in  the  county  upon  whom  serv- 
ice could  be  had,  as  required  by  the 
state  statutes,  it  will  not  be  pre- 
sumed, in  the  absence  of  clear  evi- 
i&ace  to  the  contrary,  that  it 
intended  to  discharge  its  only  re- 
maining agents  upon  whom  service 
could  be  made,  after  the  appointment 
of  the  receiver,  thus  rendering  it  im- 
possible for  persons  having  claims 
against  it  to  have  them  adjudicated 
in  the  local  forums  in  accordance 
with  the  laws  of  the  state. 
I       In  presenting  the  next  ground  for 
I     reversal,  counsel  for  the  defendant 
I     concede  that  there  was  sufficient  evi- 
I     dence  adduced  at  the  trial  to  take 
the  case  to  the  jury  on  the  question 
as  to  whether  or  not  the  defendant 
exercised  ordinary  care  and  pru- 
dence to  provide  the  plaintiff  with 
i^asonably  safe  machinery,  tools, 
&nd  appliances  with  which  to  do  his 
vork.  and  a  reasonably  safe  place 
in  which  to  work.  They  insist,  how- 
ever, that,  even  if  primary  negli- 
Cence  in  these  respects  was  shown 
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on  the  part  of  the  master  in  the  per- 
formance or  nonperformance  of 
these  nondelegable  duties,  still  the 
defects  in  the  machinery  and  place 
of  employment  which  rendered  them 
unsafe  were  so  patent  and  obvious 
that  the  plaintiff  must  be  held  to 
have  assumed  the  risk  arising  from 
them  as  a  matter  of  law.  It  is  true 
that  the  rule  is  well  settled  that  the 
servant  assumes  the 
risks  of  his  employ- 
ment,  caused  by  the  HVkT**'**  *** 
master's  negligence, 
which  are  obvious  or  fully  knovm 
and  appreciated  by  him.  Chicago, 
R.  I.  &  P.  R.  Co.  V.  Hughes,  —  Okla. 
— ,  166  Pac.  411;  Boldt  v.  Pennsyl- 
vania R.  Co.  245  U.  S.  441,  62  L. 
ed.  385, 38  Sup.  Ct.  Rep.  139.  But  it 
is  also  well  settled  that  whether  such 
negligence  and  risk  are  so  patent 
and  obvious  that  an  ordinarily  care- 
ful person  would  see  the  one  and  ap- 
preciate the  other  is  a  question  of 
fact  to  be  submitted  to  the  jury  un- 
der proper  instructions.  Chicago,  R. 
I.  &  P.  R.  Co.  V.  Ward,  —  Okla.  — . 
173  Pac.  212. 

In  the  case  at  bar  the  evidence 
shows  that,  when  the  engine  was  set 
up  by  the  manufacturer,  the  cogs 
between  the  pinion  and  bull  wheel 
were  protected  by  a  covering  which 
was  afterwards  removed  by  the  com- 
pany. The  contention  of  the  com- 
pany on  this  point  is  that  after  the 
engine  was  thus  altered  it  operated 
in  such  a  safe  manner  that  the  ne- 
cessity for  protecting  the  cogs  no 
longer  existed.  Whether  this  change 
justified  the  removal  of  the  guards 
over  the  cogs  was  also  a  question  of 
fact  for  the  jury. 

The  evidence  further  shows  that 
the  plaintiff  was  not  an  experienced 
mechanic  or  stationary  engineer,  and 
that  he  was  placed  in  charge  of  this 
pumping  station  by  a  superior  offi- 
cer, with  practically  no  preliminary 
training  except  as  to  the  mere  mat- 
ter of  starting  and  stopping  the  en- 
gine. The  plaintiff  had  been  work- 
ing a  little  less  than  six  months  at 
the  time  the  accident  occurr«i,  and 
it  does  not  appear  that  in  the  mean- 
time he  had  acquired  more  than  the 
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most  elementary  knowledge  of  the 

machinery  he  was  hired  to  operate. 
In  these  circumstances  we  are  not 

prepared  to  say,  as 
tiSSS'te'^S:;.    a  matter  of  Uw,  that 

the  defects  com- 
plained of  were  so  patent  and  ob- 
vious that  the  plaintiff  must  have 
seen  them  or  that  he  appreciated  the 
danger  arising  therefrom. 

As  counsel  for  defendant  finds  no 
fault  with  the  instructions  given  by 
the  trial  court,  we  will  assume  that 


these,  as  well  as  all  other  questions 
of  fact,  were  submitted  to  the  jury 
under  proper  instructions.  As  the 
evidence  reasonably  tends  to  support 
the  verdict,  the  judgment  of  the 
court  below,  rendered  thereon^  will 
not  be  disturbed. 

For  the  reason  stated,  the  judg- 
ment of  the  trial  court  is  affirmed. 

All  the  justices  concur. 

Petition  for  rehearing  denied,  No- 
vember 14, 1918. 


ANNOTATION. 

^pofaifanent  oS  receiver  for  railroad  at  affecting  serrice  of  proceu  on  agent 
or  emplosree  in  action  against  company. 


view  that  lervlee  Is  cood. 

The  view  obtaining  in  some  juris- 
dictions is  that  the  appointment  of  a 
receiver  to  operate  and  control  a  rail* 
road,  with  authority  to  defend  suits 
against  the  road,  does  not  prevent 
process  in  an  action  against  the  rail' 
road  company,  from  being  served  on 
the  agents  or  employees  whom  the  re- 
ceiver continues  in  service,  the  effect 
of  such  service  being  the  same  as  if 
there  were  no  receivership. 

United  States.— ^tate  v.  Port  Royal 
&  A.  R.  Co.  (1897)  84  Fed.  67. 

Indiana. — Louisville,  N.  A.  Sc  C.  R. 
Co.  v.  Cauble  (1874)  46  Ind.  277. 

Michigan.— Ennest  v.  Pere  Mar- 
quette R.  Co.  (1913)  176  Mich.  398, 
47  L.R.A.(N.S.)  179,  142  N.  W.  567, 
Ann.  Cas.  1915B,  594;  Bamhart  v. 
Michigan  C.  R.  Co.  (1918)  176  Mich. 
40,  142  N.  W.  570. 

New  York.— Falti  ska  v.  New  York, 
L.  E.  &  W.  R.  Co.  (1895)  12  Misc.  478, 
33  N.  Y.  Supp.  679,  affirmed  in  (1896) 
151  N.  Y.  650,  46  N.  E.  1146. 

North  Carolina. — Grady  v.  Rich- 
mond &  D.  R.  Co.  (1895)  116  N.  C. 
962,  21  S.  E.  304. 

Oklah<Hna. — See  the  reported  case 
(Missouri,  E.  &  T.  R.  Co.  v.  Hudson, 
ante,  223). 

;    Pennsylvania.— Hill  v.  Baltimore  & 
0.  R.  Co.  (1897)  7  Pa.  Dist  R.  473. 
Compare  Anderson  v.  Buffalo,  N.  Y.  & 
P.  R.  Co.  (1886)  2  Pa.  Co.  Ct.  402. 
Tennessee.— Simpson  v.  East  Ten- 


nessee, V.  &  G.  R.  Co.  (1890)  89  Tenn. 
804,  15  S.  W.  735. 

Thus,  in  Ennest  v.  Pere  Marquette 
R.  Co.  (1918)  176  Mich.  398,  47  L.R.A. 
(N.S.)  179,  142  N.  W.  567,  Ann.  Cas. 
1915B,  694,  the  plaintiff  brought  salt 
against  a  railroad  to  recover  for  per- 
sonal injuries  sustained  by  him.  After 
the  accident,   but  before  the  com- 
mencement of  the  action,  the  railroad 
passed  into  the  control  of  a  Federal 
receiver.   It  was  held  that  process 
served  on  a  ticket  agent  Who  had  been 
in  the  employ  of  ^e  company  imme- 
diately prior  to  the  order  appointing  a 
receiver,  and  who  had  been  permitted 
to  retain  his  position  after  the  ap- 
pointment, was  sufficient  to  bind  the 
railroad  company,  and  was  a  valid 
commencement  of  the  action.  The 
court  said:    "Mr.  .Coryell  might  con- 
tinue the  agent  of  the  company,  for 
any  purpose  not  inconsistent  witii  his 
duty  to  the  receivers.    Such  double 
agency  is  not  rare.   By  the  order  ap- 
pointing them,  the  receivers  were  au- 
thorized and  empowered  to  appear  and 
defend  any  suits  which  might  be  com- 
menced against  the  company,  the  de- 
fense of  which  would,  in. their  judg- 
ment, be  necessary  for  the  proper 
protection  of  the  property-  and  busi- 
ness placed  in  their  charge.  Any  suit 
against  the  company  to  recover  dam- 
ages might  well  be  said  to  be  a  suit 
affecting  the  property  which  they  had 
in  charge,  and  service  of  process  o& 
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the  station  or  ticket  agent  at  any  sta- 
tion on  the  line  of  the  road  might  be 
to  tiie  advantage  of  such  receivers. 
There  would  be  nothing  incompatible 
in  Coryell  maintaining  his  relation  to 
the  corporation  and  to  the  receivers, 
at  the  same  time.  It  is  very  evident 
that  there  is  nothing  found  in  this  rec- 
ord justifying  us  in  holding  that  he 
has  ever  been  discharged  from  his  po- 
sition by  either  the  company  or  the 
court."  See  to  the  same  effect,  Barn- 
hart  v.  Michigan  C.  R.  Co.  (1913)  176 
Mich,  406,  142  N.  W.  670,  wherein  the 
court  said:  "This  case  involves  sub- 
stantially the  came  state  of  facts  and 
the  same  legal  question  as  the  case  of 
Ennest  v.  Pere  Marquette  R.  Co. 
fSlich.)  supra,  and  the  disposition  of 
this  case  is  necessarily  controlled  by 
the  decision  rendered  therein.  We  are 
therefore  of  the  opinion  that  the  plea 
in  abatement  was  properly  overruled." 

So,  in  Faltiska  v.  New  York,  L.  E. 
&  W.  R.  Co.  (1895)  12  Misc.  478,  33 
N.T.  Supp.  679,  affirmed  in  (1896)  151 
N.  Y.  650,  46  N.  E.  1146,  an  action  for 
personal  injuries  brought  against  a 
railroad  after  it  had  passed  into  the 
hands  of  receivers,  the  court  held  that 
process  served  on  the  division  super- 
intendent of  the  company  was  suffi- 
cient to  bind  the  company,  it  appear- 
ing that,  after  the  appointment  of  the 
receivers,  the  superintendent  acted  in 
the  same  capacity*  and  was  regarded 
as  the  managing  agent  of  the  company 
for  the  purpose  of  service  of  process. 

Similarly,  in  Simpson  v.  East  Ten- 
nessee, V.  &  G.  R.  Go.  (1890)  89  Tenn. 
304,  15  S.  W.  735,  an  action  against  a 
railroad,  after  it  had  passed  into  the 
hands  'of  receivers,  to  recover  dam- 
ages for  injuries  to  property,  the  court 
held  tiiat  it  was  error  to  abate  the  ac- 
tion on  the  plea  of  the  company  that 
the  process  was  improperly  served  on 
the  agent  of  the  receiver,  where  it 
appeared  that  the  agent  referred  to 
had  been  the  station  agent  originally 
employed  by  the  company,  and  still 
held  the  same  position  under  the  re- 
ceivership. The  court  said:  "It  will 
be  remembered  that  this  is  no  effort 
on  the  part  of  the  receiver  to  abate 
luits  by  reason  of  a  right  to  intervene 
and  compel  a  discontinuance  of  ac- 


tions, except  in  court  where  the  re- 
ceivership, with  litigation  involving 
it,  is  pending, ,  but  an  effort  by  the 
company  to  deny  its  agent  because  its 
road  had  been  placed  in  the  hands  of 
a  receiver.  In'  such  case,  no  reason 
appears  to  us  why  he  does  not  still,  in 
a  proper  sense,  represent  the  company, 
which,  in  another,  is  represented  by 
the  receiver.'* 

So,  in  Grady  v.  Richmond  &  D.  R. 
Co.  (1895)  J16  N.  C,  952,  21  S.  E.  304, 
an  action  against  a  railroad  company 
and  the  receivers  thereof  jointly,  the 
court  held  that  process  served  on  a 
local  agent  in  charge  of  the  freight 
office  at  one  of  the  stations  was  suffi- 
cient to  bind  the  company,  though  the 
agent,  at  the  time  of  the  summons, 
was  the  agent  of  the  receivers  who 
were  then  operating  the  railroad.  It 
was  said:  "Service  upon  the  receiv- 
ers is  service  upon  the  corporation, 
as  fully  as  if  made  upon  the  presi- 
dent and  superintendent  whose  duties 
they  are  temporarily  dischaf^ng,  as 
they  come  within  the  term,  'other  head 
of  the  corporation*  (Code,  §  217),  and 
a  service  upon  their  local  agent  is 
merely  a  substitute  for,  and  has  the 
same  legal  effect  as,  service  upon  them 
personally.*' 

Likewise,  in  State  v.  Port  Royal  & 
A.  R.  Go.  (1897)  84  Fed.  67,  the  court 
held  that  property  in  the  hands  of  a 
receiver  was  bound  by  a  judgment  ob- 
tained in  an  action  brought  against 
the  railroad  company,  wherein  process 
was  served  on  the  agent  of  the  receiv- 
er, who  was  not  made  a  party. 

The  plaintiff,  in  Louisville,  N.  A.  & 
C,  R.  Co.  V.  Cauble  (1874)  46  Ind.  277, 
brought  suit  against  a  railroad  which 
v/as  operated  and  controlled  by  re- 
ceivers appointed  by  the  Federal 
court,  to  recover  damages  for  the  kill- 
ing of  live  stock.  It  was  held  that 
process  served  on  a  conductor  of  a 
train  passing  into  or  through  the 
county  where  the  animal  was  killed 
was  sufficient  to  bind  the  company, 
though  the  conductor  was  employed 
by  and  under  the  control  of  the  re- 
ceiver. The  court  said:  "The  ques- 
tion remains  to  be  considered  whether 
the  summons  was  properly  served.  It 
was  served  upon  b  conductor  on  a 
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train  which  passed  into  and  through 
the  county  where  the  cow  was  killed. 
The  2d  section  of  the  Act  of  March 
4,  1863,  provides  that  'the  owner 
thereof  may  go  before  some  justice 
of  the  peace  of  the  county  in  which 
such  killing  or  injuring  occurred,  and 
file  his  complaint  in  writing,  and  such 
justice  shall  fix  a  day  to  hear  said 
complaint,  and  shall  cause  at  least  ten 
days'  notice  to  be  served  on  the  rail- 
road company*  by  the  service  of  a 
summons  by  copy  on  any  conductor  of 
any  train  passing  into  or  through  said 
county/  The  service  of  process  in 
this  case  was  in  strict  conformity  to 
the  statute.  The  action  is  against  the 
railroad  company,  and  not  the  re- 
ceiver. If  the  action  were  against  a 
lessee,  assignee,  receiver,  or  other  per- 
son named  in  the  1st  section  of  the 
act,  a  very  different  and  grave  ques- 
tion would  be  presented  for  our  deci- 
sion." 

In  Hill  V.  Baltimore  &  0.  R.  Co. 
(1897)  7  Pa.  Dist.  B.  473,  an  action 
against  a  foreign  corporation  for  per- 
sonal injuries  sustained  by  the  plain- 
tiff as  a  result  of  the  negligence  of 
the  defendant's  employees  in  operat- 
ing the  railroad  while  it  was  in  the 
hands  of  receivers,  the  court  held  that 
process  served  on  an  agent  of  the 
company,  by  leaving  a  certified  copy 
in  the  office  attached  to  the  depot,  was 
sufiicient  to  bind  the  company. 

But  in  Anderson  v.  Buffalo,  N.  Y.  & 
P.  R.  Co.  (1886)  2  Pa.  Co.  Ct.  402,  it 
was  held  that  process  served  on  a  resi- 
dent agent  of  a  foreign  corporation, 
designated  by  the  laws  of  Pennsylva- 
nia as  the  proper  agent  on  whom  proc- 
ess might  be  served,  should  be  set 
aside,  although  the  court  was  not  in- 
formed as  to  where  the  cause  of  ac- 
tion arose,  where  it  appeared  that  the 
corporation  had  been  placed  in  the 
hands  of  a  receiver  by  order  of  the 
Federal  court.  It  was  said:  "No  dec- 
laration has  been  filed  in  the  case,  and 
we  are  not  informed  whether  the 
cause  of  action  upon  which  the  plain- 
tiff sues  originated  before  or  subse- 
quent to  the  appointment  of  the  re- 
ceiver; but  we  assiime  that  the  cause 
of  action  arose  subsequent  to  the  ap- 
pointment of  the  receiver.  That  being 


the  fact,  we  do  not  think  that  the  suit 
is  properly  brought  against  the  rail- 
road company.  The  receiver  was  ap- 
pointed by  compulsory  process  by  an 
adverse  proceeding  in  the  United 
States  court  While  the  road  and  its 
property  are  in  the  hands  of  the  re- 
ceiver, the  powers  of  the  corporation 
are  in  abeyance.  The  corporation  can- 
not control  the  business  of  the  road. 
The  property  of  the  road  is  in  cus- 
todia  legis.  The  possession  of  the  re- 
ceiver is  but  the  possession  of  the 
court  that  appointed  him.  If  an  ac- 
tion could  be  maintained  against  the 
railroad  company,  and  a  recovery  had 
against  it  under  such  circumstances, 
then  the  whole  property  might,  per- 
haps, be  swept  away,  without  the 
knowledge  of  the  receiver  himself,  or 
of  the  court  whose  agent  he  is.  We 
think  this  action  cannot  be  maintained, 
and  it  follows  that  the  service  of  the 
summons  upon  Hamlin,  the  agent,  was 
but  a  nullity." 

Vlaw  tluit  lerrlee  la  mot  sood* 

In  other  jurisdictions  it  ts  held  that 
where  the  property  of  a  railroad  com^ 
pany  has  passed  into  the  hands  of  a 
receiver,  and  its  road  is  being  operated 
by  him  under  an  order  of  the  court, 
service  of  process  on  an  employee 
or  agent  continuing  in  the  service  of 
the  receiver  will  give  no  jurisdiction 
over  the  company,  the  railroad  em- 
ployees being  considered  no  longer  to 
be  agents  of  the  company.  Cherry  v. 
North  &  S.  R.  Co.  (1877)  59  Ga.  446 ; 
Cain  V.  Seaboard  Air-Line  R.  Co. 
(1910)  7  Ga.  App.  461,  67  S.  E.  127; 
Chilletti  V.  Missouri,  K.  &  T.  R.  Co. 
(1918)  102  Kan.  297,  L.R.A.1918C,  1147. 
171  Pac.  14;  Vann  v.  Schaff'(1918) 
103  Kan.  867.  176  Pac.  662;  Heath  v. 
Missouri.  K.  ft  T.  R.  Co.  (1884)  83  Ho. 
617;  Collins  v.  Baltimore  &  O.  R.  Co. 
(1898)  7  Ohio  S.  &  C.  P.  Dec.  445; 
Cleveland  &  M.  R.  Co.  v.  Orme  (1885) 
1  Ohio  C.  C.  511,  1  Ohio  C.  D.  285; 
Webster  v.  International  &  G,  N.  R. 
Co.  (1916)  —  Tex.  Civ.  App.  — ,  184 
S.  W.  295;  International  ft  G.  N.  R.  Go. 
V,  Moore  (1895)  —  Tex.  Civ.  App.  — , 
82  S.  W.  379.  Compare  Proctor  v.  Mis- 
souri, K.  ft  T.  R.  Co.  (1890)  42  Mo. 
App.  124. 

Thus,  in  Chilletti  v.  Missouri,  K.  ft 
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T.  R.  Co.  (1918)  102  Kan.  297,  14 
LR.A.1918C,  1147,  171  Pac.  14,  the 
plaintiff  brought  an  action  against  a 
railroad  company,  after  it  had  passed 
into  the  hands  of  a  receiver,  to  re- 
cover damasres  for  personal  injuries 
sustained  by  him  several  years  prior 
thereto.  It  was  held  that,  where  the 
entire  management  and  control  of  a 
railroad  pass  into  the  hands  of  receiv- 
ers, the  employees  then  become  the 
employees  of  the  receiver,  and  hence 
process  served  on  a  station  agent  in 
the  employ  of  the  receiver,  who  for- 
merly occupied  the  same  poaitioa  for 
the  company,  is  insufficient  to  bind 
the  corporation.   The   eourt  said : 
''Whatever  duties  the  station  agent 
performed  after  the  appointment  of 
the  receiver,  he  performed  as  agent  of 
the  receiver.   Under  the  terms  of  the 
order  appointing  the  receiver,  the 
station  agent  was  not  in  a  position 
wher^  in  the  conduct  of  the  same  busi- 
ness, he  could  serve  two  masters.  All 
the  property  and  assets  of  the  de- 
fendant company  were  taken  out  of 
control  and  placed  in  the  hands  of 
the  receiver  to  control  and  operate. 
If  all  the  former  employees  of  the  rail- 
way company  continued  to  be  the 
agents  of  the  company  until  they  could 
be  individually  notified  of  their  dis- 
cbarge and  re-employment  by  the  re- 
ceiver, an  intolerable  situation  would 
arise,  not  contemplated  by  the  order 
of  the  court,  and  one  which  would 
benefit  neither  tiie  public  nor  the  prop- 
erty.  No  formal  discharge  by  the 
railway  company  of  its  former  em- 
ployee was  required  in  order  to  sever 
the  relation  of  employer  and  em- 
ployee. That  resulted  immediately  on 
the  maiding  of  the  order  appointing  the 
reeeivw.    The  railway  corporation 
waa  not  dissolved  by  the  appointment ; 
it  still  exists  as  a  legal  entity,  and  it 
may  have  agents  for  certain  purposes; 
but  no  person  in  the  employ  of  the  re- 
ceiver in  operating  the  railway,  or  in 
handling  any  of  the  assets  or  prop- 
erty of  the  railway  company,  can  be 
regarded  as  the  agent  of  the  company, 
merely   because  of  the  duties  peiv 
formed  by  him.   Whatever  any  serv- 
ant, agent,  or  employee  does  in  con- 
nection with  the  operation  or  control 


of  any  of  the  assets  or  property  of  the 
railway  company  is  performed  as 
agent  of  the  receiver,  and  not  of  the 
company."  See  to  the  same  effect, 
Vann  v.  Schaff  (1918)  108  Kan.  857, 
176  Pac.  652., 

So.  in  Cherry  v.  North  ft  S.  R.  Co. 
(1877)  69  Ga.  446,  it  appeared  that 
the  state  had  seized  all  the  property 
of  a  railroad  company,  and  a  receiver 
was  appointed.,  Under  the  receiver- 
ship a  station  agent  was  retained  in 
his  same  position,  but  was  required  to 
give  a  bond  to  the  state  for  the  faith- 
ful performance  of  his  duties.  The 
court  held  that^  in  an  action  against 
the  railroad  for  breach  of  a  contract 
made  by  It  before  its  seizure  by  the 
state,  process  served  on  the  station 
agent  waa  insufficient  to  bind  the  com- 
pany, saying:  "The  corporation  was 
out  of  possession  and  out  of  business, 
and  had  nothing  for  a  station  agent  to 
do.  This  agent  had  ceased  to  act  for 
the  company,  and  had  become  the 
agent  of  the  state.  His  nlation  to  the 
company  was  the  same  as  if  he  had 
never  been  its  agent.  When  the  pub- 
lic authority,  by  a  receiver,  is  in  pos- 
session of  a  railroad,  and  conducting 
its  operation,  the  agents  and  em- 
ployees are  no  longer  those  of  the 
company." 

Likewise,  in  Cain  v.  Seaboard  Air- 
Line  R.  Co.  (1910)  7  Ga.  App.  461,  67 
S.  E.  127,  an  action  against  a  railroad 
in  the  hands  of  a  receiver,  the  court 
held  that  service  on  an  agent  of  the  re- 
ceiver, holding  the  same  position  that 
he  held  for  the  company  before  it 
passed  into  a  receivership,  was  insuffi- 
cient to  bind  the  company. 

In  Collins  v.  Baltimore  &  O.  R.  Co. 
(1898)  7  Ohio  S.  &  C.  P.  Dec.  445,  7 
Ohio  N,  P.  270,  an  action  for  death  by 
wrongful  act,  commenced  after  the 
railroad  had  passed  into  the  hands  of 
a  receiver,  process  was  served  on  one 
of  the  ticket  agents  employed  by  the 
receiver.  It  was  held  that  this  service 
was  insufficient  to  bind  the  company, 
under  a  statute  providing  that  process 
could  be  served  against  a  railroad 
company,  or  any  "regular  ticket  or 
freight  agent  thereof,"  as  the  ticket 
agent  was  the  agent  of  the  receiver 
and  not  the  agent  of  the  company. 


I 
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THe  court  said:  "According  to  this 
section,  unless  the  ticket  agent  of  the 
receivers  is  the  ticket  agent  of  the 
company,  it  would  not  be  a  good  serv- 
ice to  serve  this  summons  upon  the 
ticket  agent  of  the  receivers  in  this 
county.  Now,  the  question  is.  Are 
they  ticket  agents  of  the  company? 
The  court  thinks  not.  The  company 
has  no  sort  of  control  over  them,  and 
although  the  company,  notwithstand- 
ing the  receivership,  has  an  interest 
in  this  property  which  would  author- 
ize a  suit  to  be  brought  in  this  county, 
yet  the  service  must  be  upon  a  ticket 
agent  of  the  company,  and,  as  I  say, 
the  company  has  no  control  over  these 
agents  at  all.'* 

So,  in  Cleveland  ^  M.  R.  Co.  v.  Orme 
(1885)  1  Ohio  C.  C.  511,  1  Ohio  C.  D. 
285,  the  plaintiff  commenced  an  ac- 
tion against  a  railroad  company,  and 
served  process  on  a  ticket  agent  who 
had  been  newly  appointed  to  this  posi- 
tion by  the  receiver  immediately  after 
the  road  passed  into  his  hands.  The 
court  held  that  under  a  statute  draw- 
ing a  distinction  between  the  ticket 
and  freight  agent  of  the  corporation, 
and  the  ticket  and  freight  agent  of  the 
receiver,  process  served  on  this  agent 
was  ineffective  to  bind  the  railroad 
company,  saying:  "To  constitute  a 
good  service  against  a  corporation, 
the  ticket  agent  must  be  an  agent 
thereof.  .  .  .  Now,  it  should  be  re- 
membered that  §  5044  refers  to  the 
ticket  or  freight  agent  of  the  corpora- 
tion, and  that  §  3416  refers  to  the 
ticket  agent  of  a  receiver,  and  shows, 
as  we  think  conclusively,  the  policy  of 
the  legislature  of  our  state  to  recog- 
nize both  the  ticket  agent  and  freight 
agent  of  the  corporation,  and  the  tick- 
et and  freight  agent  of  the  receiver. 
.  .  .It  will  not  do  to  say  that  be- 
cause that  is  a  place  that  would  have 
been  filled  by  a  ticket  agent  of  the 
company  or  corporation  if  it  had  not 
been  in  the  hands  of  a  receiver,  that 
service  upon  him  is  good.  It  should 
be  borne  in  mind  that  the  authority 
conferred  upon  its  freight  or  ticket 
agent  is  a  statutory  authority,  and  it 
must  be  served  only  upon  the  agent 
thereof,  and  not  served  upon  the  agent 
of  the  receiver." 


Similarly,  the  plaintiff  in  Webster 
International  &  G.  N.  R.  Co.  (1916) 
—  Tex.  Civ.  App.  — ,  184  S.  W.  295, 
brought  an  action  against  the  railroad, 
after  it  had  passed  into  the  hands  of 
receivers,  to  recover  title  and  posses- 
sion of  a  certain  tract  of  land.  Proc- 
ess was  served  on  a  local  agent  hold- 
ing the  same  position  under  the 
receiver  that  he  had  formerly  held  un- 
der the  railroad  company.  The  court, 
in  holding  that  the  agent  was  the 
agent  of  the  receiver,  and  hence  serv- 
ice of  process  on  him  was  ineffectual 
to  bind  the  corporation,  said :  "What- 
ever may  be  the  ruling  in  other  juris- 
dictions, it  has  been  held  in  this  state 
that  the  agent  of  the  receivers  of  a 
railway  corporation,  under  appoint- 
ment of  a  court  of  competent  jurisdic- 
tion, is  not  the  agent  of  the  corpora- 
tion, although  before  the  appointment 
of  the  receivers  he  had  been  the  agent 
of  the  corporation,  and  at  the  time  of 
the  service  of  citation  upon  him  was 
serving  the  receivers  as  agent  in  the 
same  capacity  in  which  he  had  served 
the  corporation." 

In  International  &  G.  N.  R.  Co.  v. 
Moore  (1895)  —  Tex.  Civ.  App.  — ,  32 
S.  W.  379,  the  plaintiff,  having  recov- 
ered a  judgment  against  a  railroad, 
on  which  no  execution  was  issued, 
filed  a  suit  to  recover  the  amount  of 
the  judgment.  The  defendant  con- 
tended that  the  judgment  was  a  nul- 
lity, being  made  after  the  railroad 
passed  into  the  hands  of  receivers, 
and  on  service  of  process  on  a  station 
agent  of  the  company,  who  was,  at  the 
time  of  service,  in  the  employ  of  the 
receivers,  and  not  in  the  employ  of  the 
company.  The  court  said  that  while 
the  judgment  carried  with  it  the  pre- 
sumption that  service  on  the  agent 
was  service  on  the  company,  yet  this 
presumption  could  be  overcome  by  a 
showing  that  the  appointment  of  the 
receivers  was  regular. 

So,  in  Heath  v.  Missouri,  K.  &  T.  R. 
Co.  (1884)  83  Mo.  617,  wherein  the 
action  was  against  a  railroad  to  re- 
cover damages  for  injuries  to  live 
stock  inflicted  while  the  railroad  was 
under  the  management  of  a  receiver, 
the  court  held  that  service  of  process 
on  a  former  agent  of  the  company. 
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working  for  the  receiver,  was  insuffi- 
cient to  bind  the  company.  Compare 
Proctor  V.  Missouri,  K.  &  T.  B.  Co. 
(1890)  42  Ho.  App.  124,  an  action 
against  a  railroad  company  and  the 
receivers  thereof  jointly,  wherein  the 
court  "conceded"  that  the  process 
served  was  good  as  against  the  cor- 
poration, though  the  point  was  not  'in 
issue,  the  controversy  being  as  to 
whether  process  served,  after  receiver- 
ship, on  a  station  agent  in  the  employ 
of  the  receivera,  was  sufficient  to  bind 
the  receivers. 

However,  since  a  receiver  has  no 
authority  outside  of  his  own  jurisdic- 
tion, it  has  been  held  that  the  appoint- 
ment of  a  receiver  by  a  foreign  court 
for  a  foreign  corporation,  which  has 
a  resident  agent  in  the  state  of  suit, 
and  has  property  and  is  doing  busi- 
ness tiierein,  does  not  aifect  the  serv- 
ice of  process  on  such  agent,  and  serv- 
ice on  him  will  give  the  court  juris- 
tion  over  the  foreign  corporation. 
Thus,  in  Georgia  Southern  R.  Co.  v. 
Bigelow  (1881)  68  Ga.  219,  the  plain- 
tiff brought  an  action  against  a  do- 
mestic railroad  to  recover  for  his 


forcible  ejection  from  a  train.  The 
court  held  that  process  served  on  an 
agent  of  the  defendant  was  sufficient 
to  bind  it,  though  it  appeared  that  the 
agent  was  in  the  employ  of  the  re- 
ceivers of  a  foreign  railroad,  and  made 
remittances  to  them  as  a  result  of  a 
contract  made  between  the  receivers 
and  the  local  road,  whereby  the  re- 
ceivers agreed  to  operate  the  road, 
and  to  share  and  divide  the  expenses 
or  profits,  incurred  or  earned  respec- 
tively. So,  in  Howard  v.  Chesapeake 
&  O.  R.  Co.  (1897)  11  App.  D.  C  800, 
where  the  plaintflff  sued  for  injuries 
received  in  a  wreck  on  the  defend- 
ant's line  in  Kentucky,  the  court  held 
that  the  appointment  of  receivers  for 
the  road  in  Virginia  and  West  Vir- 
ginia did  not  operate  to  transfer  to 
them  property  situated  in  the  District 
of  Columbia,  and  hence  that  process 
served  on  the  resident  agent  of  the 
company  in  the  District,  of  Colombia 
was  sufficient  to  bind  the  compvty, 
where  the  agency  remained  unchanged 
after  the  appointment  of  the  receivers. 

M.  J.  Mca 


IRA  E.  CORNELIUS,  Plflf.  In  Err., 

V. 

J.  T.  SMITH. 

OlOahoma  Svpreme  Court  ^October  S2,  lOlS, 

(—  Okla.  — ,  176  Pac.  754.) 

Attorney  and  dient  —  contingrent  fee  —  amount  —  basis. 

1.  Two  thousand  dollars  is  not  an  unreasonable  fee  to  allow  an  attorney 
under  an  oral  contract  for  a  contingent  fee  for  protecting  a  client's  interest 
in  an  oral  lease,  for  which  he  paid  $100,  and  from  which  he  realized  $47,500 
as  the  result  of  litigation  extending  over  about  a  year  in  time. 

[S«e  itote  on  this  question  beginning  on  page  237.] 

much  as  the  services  claimed  to  have 
been  rendered  did  not  require  skill, 
diligence,  or  legal  knowledge,  held, 
that  the  skill,  diligence,  and  legal 


—  contingent  fee  —  skill. 

2,  Where,  in  an  action  to  recover 
attorneys'  fees  under  an  oral  contract 
of  employment  stipulating  that  the 
unount  of  such  fee  should  be  contin- 
gent upon  the  success  of  the  litigation, 
one  ground  of  defense  was  based  upon 
the  contention  that  there  was  no  con- 
sideration for  such  contract,  inas- 

Headcotes  2-4  by  Galbbaith.  C. 


knowledge  of  counsel,  exercised  in  a 
lawsuit,  should  be  measured  in  a  large 
degree  by  the  result  of  the  litigation, 
and  not  by  the  number  of  pleadings 
filed,  or  their  length,  or  the  number  of 
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times  counsel  appeared  in  court,  or 

the  number  of  hours  consumed  in  oral 

argument. 

ISee  2  R.  C.  L.  1059.] 

Appeal  —  cxceasive  verdict  —  vacat- 
ing. 

3.  A  verdict  rendered  in  such  ac- 
tion should  not  be  vacated  on  the 
ground  that  it  is  excessive,  unless  it 
clearly  appears  that  the  same  is  so 
excessive  as  per  se  to  indicate  pas- 
sion or  prejudice  on  the  part  of  the 
jury. 

[See  2  R.  a  L.  199.] 
Damafres  —  attorney's  contract  — 
contingent  fee.  • 

4.  A  consideration  of  the  entire  rec- 
ord in  this  case  does  not  support  the 
contention  that  the  judgment  appealed 
from  is  so  excessive  as  to  require  this 


court  to  vacate  the  same  and  to  order 

a  new  trial. 

Evidence  —  value  of  services  of  at- 
torney. 

5.  Upon  the  question  of  character 
of  services  rendered  in  an  action  by 
an  attorney  for  fees,  evidence  is  ad- 
missible that  he  prepared  and  pre- 
sented a  petition  for  revivor  upon 
death  of  a  party  to  the  action,  al- 
though he  did  not  represent  such  per- 
son. 

—  value  of  Ieas& 

6.  In  an  action  by  an  attorney  for 
fees  in  defending  a  title  under  a  lease, 
evidence  is  admissible  of  the  amount 
which  third  persons  received  out  of 
a  sale  of  the  lease  under  the  client's 
title,  as  bearing  upon  what  the  client 
received  for  his  interest  therein. 


Error  to  the  District  Court  for  Creek  County  to  review  a  judgment  in 
favor  of  plaintiff  in  an  action  brought  to  recover  an  attorney's  fee  under 
an  alleged  oral  contract  of  employment.  Affirmed. 
The  facts  are  stated  in  the  Commissioner's  opinion. 
Messrs.  McDongal,  Lytle,  Allen,  &    upon  the  verdi(X  of  a  jury  returned 


Hodges  and  Smith  &  Walker  for  plain- 
tiff in  error. 
Mr.  J.  T.  Smith,  in  propria  persona: 
Where  the  verdict  of  the  jury  is 
based  upon  the  testimony  of  four 
reputable  men,  and  there  is  not  a 
line  of  testimony  to  contradict  them, 
such  a  verdict  is  clearly  sustained  by 
weight  of  the  evidence,  and  should 
not  be  disturbed  on  appeal. 

Mullen  V.  Robison,  30  Okla.  527. 
120  Pac.  1099;  Brown  v.  Baird,  6  Okla. 
183,  48  Pac.  180;  Weller  v.  Western 
State  Bank,  18  Okla.  478,  90  Pac.  877; 
Choctaw,  O.  &  G.  R.  Co.  v.  Burgess, 
21  Okla.  663,  97  Pac.  271;  Independ- 
ent Cotton  Oil  Go.  v.  Beacham.  31 
Okla.  384,  120  Pac.  969;  Fitch  v. 
Green,  39  Okla.  18,  184  Pac.  34;  St. 
Louis  &  S.  F.  R.  Go.  v.  Hart,  46  Okla. 
669,  146  Pac.  436;  Missouri,  O.  &  G. 
R.  Co.  V.  Parker,  60  Okla.  491.  181 
Pac  326;  St.  Louis  &  S.  F.  R.  Co.  v. 
Hodge,  63  Okla.  427,  167  Pac.  60;  Ft. 
Smith  &  W.  R.  Go.  v.  Chandler  Cotton 
Oil  Co.  25  Okla.  82.  106  Pac.  10;  Elli- 
son v.  Bank  of  Meeker,  27  Okla.  782, 
117  Pac.  199;  Weller  v.  Western  State 
Bank,  18  Okla.  478,  90  Pac.  877;  Bison 
V.  Harris,  50  Okla.  764,  151  Pac.  584. 

Galbraithr  C,  filed  the  following 
opinion : 

This-  is  an  appeal  from  the  judg- 
ment of  the  trial  court,  rendered 


in  an  action  to  recover  an  attorney's 
fee  based  on  an  oral  contract  of 
employment.  Smith,  as  plaintiff  in 
the  lower  court,  alleged  that  in  Sep- 
tember, 1913,  Jhe  plaintiff  in  error, 
Cornelius,  was  made  defendant  in  a 
suit  pending  in  the  district  court 
of  Creek  county,  involving  the  title 
and  oil  and  gas  lease  covering  the  al- 
lotment of  Susie  Crow,  a  deceased 
Creek  Indian,  whose  allotment  was 
located  in  the  north  end  of  the  Gush- 
ing oil  fields.  This  allotment  em- 
braQed  two  tracts  of  80  acres  each. 
Cornelius  held  an  oil  and  gas  lease 
on  the  allotment  that  had  been  ex- 
ecuted to  him  by  Molly  Tiger  and 
Baby  Cumsey,  who  claimed  to  be 
the  sole  heirs  of  the  deceased  al- 
lotee.  The  legality  of  this  lease  was 
one  of  the  issues  involved  in  tliat 
suit. 

Smith,  in  his  petition,  alleged  that 
he  was  a  regularly  admitted  attor- 
ney at  law,  practising  at  Sapulpa, 
engaged  in  the  active  practice  of  hi» 
profession,  and  that  after  Cornelius 
was  made  a  party  to  said  suit  he 
came  and  employed  Smith  to  repre- 
sent him  therein,  and  agreed  orally 
to  pay  him  a  nominal  fee  in  the  event 
that  the  litigation,  or  other  litifi^a- 
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Hons  involving  the  lease  which 
might  be  brought,  was  lost,  or  in 
the  event  that  the  premises  were 
etmdemned  in  the  meantime  for  oil 
and  gas  mining  purposes,  and  in  the 
event  that  his  interest  in  the  prem- 
ises was  established,  or,  if  the  mat- 
ter was  compromised,  he  was  to  pay 
Smith  a  liberal  fee,  based  on  the 
amount  Cornelius  should  obtain 
thereby;  that  under  said  agreement 
of  employment  he  appeared  in  said 
ease  as  Cornelius's  attorney,  and 
filed  an  answer  for  him,  and  ap- 
peared for  him,  and  looked  after 
his  interest  in  the  litigation  for  a 
period  extending  over  something 
like  a  year;  that  in  September,  1914, 
Cornelius  disposed  of  his  lease  on 
80  acres  of  said  land  forrthe  sum 
of  ^0,000;  that  later  he  disposed 
of  his  interest  in  the  other  80  acres 
for  the  sum  of  $37,500 ;  that  a  rea- 
sonable fee  for  the  services  rendered 
in  said  litigation  under  the  terms 
of  said  contract  would  be  $10,000, 
for  which  amount  judgment  was 
prayed. 

Cornelius  answered,  denying 
specifically  that  he  entered  into  the 
contract  as  set  out  in  the  petition, 
but  admitted  that  he  employed 
Smith  to  file  an  answer  for  him, 
but  alleged  that  he  had  other  attor- 
neys regularly  employed  to  repre- 
sent him,  but  that  these  attorneys 
were  personally  interested  in  this 
8uiE,  and  for  that  reason  did  not 
care  to  appear  for  him,  but  agreed 
to  prepare  the  pleadings  and  advise 
8S  to  his  interests,  but  suggested 
that  Smith  be  employed  to  appear 
in  court  for  him;  that  his  regular 
counsel  prepared  Uie  answer,  and  he 
delivered  it  to  Smith,  and  asked  him 
how  much  he  was  going  to  charge 
to  appear  for  him  and  represent 
him  under  the  directions  of  his  gen- 
eral counsel,  and  that  Smith  said  he 
would  only  charge  a  small  fee,  and 
in  no  event  to  exceed  $250 ;  that  with 
Uiis  understanding  he  delivered  the 
answer  to  Smith  and  directed  him  to 
file  it;  that  Smith  rendered  very  lit- 
tle service  in  the  case,  and  that  $100 
would  be  ample  compensation  for 
fte  services  rendered,  and  tendered 


ns  Pac.  76i.) 

that  amount  in  the  court  in  satis- 
faction of  his  claim. 

The  case  was  tried  to  the  court 
and  a  jury,  and  a  verdict  returned 
against  Cornelius  and  in  favor  of 
Smith  for  $2,145.  On  the  hearing 
of  the  motion  for  a  new  trial  the 
court  found  the  verdict  to  be  ex- 
cessive in  the  sum  of  $145,  and  re- 
quired the  plaintiff  to  remit  that 
amount,  and  on  his  doing  so  a  new 
trial  was  denied,  and  the  verdict  ap- 
proved for  $2,000,  and  judgment 
entered  for  that  sum.  To  review 
this  judgment,  Cornelius  has  ap- 
pealed to  this  court. 

It  is  contended  <1)  that  the  judg- 
ment for  $2,000  is  excessive,  and  is- 
so  excessive  that  it  is  apparent  that 
the  same  was  the  result  of  passion 
and  prejudice  on  the  part  of  the 
jury,  and  therefore  should  be  set 
aside.  This  proposition  is  argued 
at  length  in  the  brief.  The  char- 
acter of  the  services  rendered  by 
Smith  in  the  action  is  belittled,  and 
it  is  contended  that,  viewed  in  any 
light,  with  calm  deliberation,  they 
could  not  possibly  be  found  to  be 
worth  the  amount  of  the  judgment; 
that  the  trial  court,  who  saw  the 
witnesses  and  heard  them  testify, 
found  that  the  verdict  was  excessive 
in  the  sum  of  $145,  and  that  such 
finding  necessarily  involved  the 
finding  that  the  same  was  the  result 
of  prejudice  and  passion  on  the  part 
of  the  jury,  and  that,  if  it  was,  the 
vice  extended  to  the  entire  verdict,, 
and  could  not  be  cured  by  a  remitti- 
tur, but  the  verdict  should  have  been 
vacated  and  a  new  trial  ordered.  It 
is  not  clear  on  what  ground  t^e  court 
found  the  verdict  to  be  excessive, 
and  just  how  he  determined  the 
amount  that  should  be  remitted.^ 
This  court  has  adopted  the  rule  rel- 
ative to  excessive  verdicts  that  they 
should  be  vacated  on  Appe^_ 

this    ground     "only  exeewlve  -rerdlet 

when  it  appears 
that  the  verdict  is  so  excessive  as 
per  se  to  indicate  passion  or  preju- 
dice." St.  Louis  &  S.  F.  R.  Co.  v. 
Hodge,  53  Okla.  427,  157  Pac.  60. 
In  the  instant  case  the  emDloyment 
was  admitted.  What  were  the  terms 
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of  the  contract  of  employment  w&s 
the  leading  issue  in  the  case.  If  the 
terms  were  as  Smith  contended,  then 
the  value  of  the  services  rendered 
was  another  issue  to  be  determined 
by  the  jury.  These  were  issues  of 
fact  that  were  submitted  to  the  jury 
fully  and  fairly  by  the  court  in  a 
series  of  instructions  which  were  not 
excepted  to  by  either  party.  The 
jury  by  its  verdict  found  tiiat  the 
terms  of  the  contract  of  employment 
were  as  alleged  by  Smith,  and  the 
verdict  also  Axed  the  reasonable 
value  of  the  services  rendered. 
There  is  nothing  upon  the  face  of 
the  verdict  or  upon  the  record  to 
justify  the  conclusion  that  the  ver- 
dict was  the  result  of  passion  or 
prejudice  on  the  part  of  the  jury. 
On  the  contrary,  the  evidence  abun- 
dantly supported  the  verdict  and 
judgment. 

Again,  it  is  argued  that  the  court 
erred  in  the  admission  of  certain 
evidence.  (1)  In  admitting  an  order 
of  revivor  made  in  the  case  upon  the 
death  of  Wallace  Jack,  one  of  the 
parties  to  the  suit.  It  appears  that 
this  order  was  prepared  by  Smith, 
and  was  entered  upon  his  request  to 
the  court,  and  that  in  doing  this  he 
was  acting  in  the  interest  of  his 
client,  Cornelius,  although  Smith 
did  not  appear  for 'Wallace  Jack,  he 
being  represented  by  another  attor- 
ney in  the  case.  This  evidence  was 
Kvidenc  competent  upon  the 
T«ine  of  ■emce*  issue  as  to  the  char- 
ot  .ttorne,.        ^^j.      ^jjg  service 

rendered  by  Smith,  which  was  one 
of  the  material  issues  in  the  case. 
(2)  It  is  complained  that  testimony 
was  admitted  showing  the  interest 
of  McDougal  &  Lytle  in  the  suit, 
and  that  they  received  a  portion  of 
the  $20,000  paid  to  Cornelius  for  the 
lease  on  the  land.  This  testimony 
was  admitted  for 
the  purpose  of 
showing  how  much  Cornelius  real- 
ized out  of  the  lease,  and  for  that 
purpose  it  was  competent. 

Again,  it  is  complained  that  the 
court  erred  in  admittng  testimony 
that  Mr.  Ransom,  another  attorney. 


received  $10,000  of  the  $37^00 
paid  Cornelius  for  the  lease  on  the 
second  80  acres.  This  testimony, 
it  seems,  was  competent  for 
same  reason  as  the  other  testimony 
set  out  above. 

Lastly,  it  is  contended  that  the 
judgment  is  erroneous,  and  that  a 
new  trial  should  have  been  granted, 
for  the  reason  that  there  was  no 
consideration  necessary  to  entitle 
the  plaintiff  to  recover,  on  the  basis 
of  a  contingent-fee  contract,  for  the 
reason  that  the  nature  of  the  serv- 
ices which  he  claims  to  have  ren- 
dered in  the  case  were  minor  acts, 
and  required  on  the  part  of  the  coun- 
sel rendering  them  no  skill  or  dih- 
gence  or  legal  knowledge.  In  answer 
to  this  contention  we  are  constrained 
to  say  that  whatever  skill  or  legal 
knowledge  Smith  may  or  may  not 
have  possessed,  or  whatever  dili- 
gence he  may  or  may  not  have  ex- 
ercised in  this  case,  should  be  deter- 
mined by  the  re- 
sults obtained  by 
the  lawsuit, 
ured  by  this  stand- 
ard, Cornelius's  attorney  must  have 
been  possessed  of  a  fine  degree  of 
skill,  and  exercised  considerable  dili- 
gence, and  displayed  a  high  degree 
of  legal  knowleidge  in  this  litigation, 
since  the  evidence  shows  that  Corne- 
lius invested  $100  in  the  lease,  and 
as  a  result  of  a  compromise  and 
settlement  of  the  action  realized  the 
sum  of  $47,500  in  money.  Prom 
this  result  we  are  forced  to  the  con- 
clusion that  he  had  competent  and 
skilful  legal  advice  and  was  well 
served  by  his  counsel  in  the  litiga- 
tion. Smith  was  his  only  attorney 
of  record,  and  from  the  evidence 
we  cannot  say  that 
he  did  not  show  Z^^t'^JS!^^*^ 
skill,  diligence,  and 
legal  knowledge  of  a  high  character. 
On  the  whole  rec- 
ord, we  conclude  att7rl«T^ 
that  the  judgment  ^ 
appealed  from 
should  be  affirmed. 

Per  Cnriam: 

Adopted  in  whole. 


Attorney  an* 
clIeBt— con- 

Meas-  iSfif* 
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ANNOTATION. 

What  conarilirfffg  raucHiable  attom^t  fee  in  abMoce  of  provnion  m  c<mlr«ct 

or  tlatate  fiiav  wnownt  ' 


L  Introductory,  237. 
n.  Reasonable  fees,  239. 
UL  Unreasonable  fees,  246.* 

7.  Introauctoi^. 

This  annotfttion  is  intended  as  a 
compilation  of  the  cases  wherein  the 
courts  have  declared  certain  speciiic 
amounts  to  be  reasonable  or  unreason- 
able as  compensation  for  legal  serv- 
ices in  the  absence  of  a  contract  qr 
statutory  provision  expressly  fixing 
the  amount  Cases  involving  the  in- 
adequacy of  a  definite  amount  award- 
ed by  coart  or  jury  are  not  included. 

In  all  of  the  cases  dealing  with  the 
question  what  is  a  reasonable  attor- 
neys' fee,  whether  that  question  has 
been  presented  to  the  court  or  to  the 
juiy,  the  inquiry  has  been  turned  to 
the  circumstances  of  the  particular 
case,  and  the  fee  has  been  fixed  ac« 
cording  to  those  circumstances.  Thus 
it  has  been  said:  "There  is  no  stand- 
ard by  which  the  compensation  of 
counsel  can  be  properly  and  definitely 
determined  as  to  amount.  The  ques- 
tion, when  presented  at  this  time,  must 
be  decided  upon  considerations  as 
vague  and  indefinite  as  when  it  was 
said  in  the  Mirror  (chap.  2,  §  6)  that 
^onr  things  are  to  be  regarded:  (1) 
The  greatness  of  the  cause;  (2)  the 
pains  of  the  sergeant;  (3)  his  worth, 
as  his  learning,  eloquence,  and  gift; 
(4)  the  usage  of  the  court.'"  Frink 
V.  McComb  (1894  )  60  Fed.  486. 

The  learning  and  ability 'of  the 
counsel,  the  means  of  the  client,  the 
magnitude  of  the  interests  involved, 
the  hazards  of  the  litigation,  and  the 
final  result,  whether  successful  or  oth- 
erwise, as  well  as  the  actual  time  and 
labor  expended  for  the  client,  %11  are 
or  may  be  elements  to  be  considered  in 
determining  what  is  reasonable  com- 
pensation in  a  given  case."  Haiaska  v. 
Clotzhauaen  (1881)  62  Wis.  624,  9  N. 
W.  401. 

So,  in  Leitensdorfer  v.  King  (1884) 
7  Colo.  486,  4  Pac.  37,  it  was  said: 
In  estimating  the  value  of  an  attor- 


ney's services,  where  ho  special  con- 
tract exists  fixing  the  same,  they  are 
to  consider  a  variety  of  facts  and  cir- 
cumstances, such  as  the  character  of 
the  litigation  in  which  the  services 
Avere  rendered;  the  novelty,  difilculty, 
and  importance  of  the  questions  in- 
volved; the  value  of  the  rights  or 
property  in  controversy;  the  attor- 
ney's position  in  the  case,  as  leading 
cr  assistant  counsel,  and  the  degree 
of  responsibility  resting  upon  him; 
the  length  of  time  necessarily  con- 
sumed by  the  trial  and  other  court 
proceedings;  the  fact,  if  it  be  a  fact, 
that  compensation  is  wholly  contin- 
gent upon  success ;  the  manner  in 
which  his  duties  are  performed,  etc.** 

In  Randall  v.  Packard  (1894)  142 
N.  Y.  47,  36  N.  E.  823,  the  court  said: 
"The  general  rule  is  that  an  attorney, 
in  the  absence  of  an  agreement,  de- 
serves compensation  according  to  the 
reasonable  worth  of  his  services.  Of 
that  the  jury  are  the  sole  judges;  and, 
to  arrive  at  their  value,  they  may  con- 
sider the  nature  of  the  services  ren- 
dered, the  standing  of  the  attorney  in 
his  profession  for  learning,  skill,  and 
proficiency,  the  amount  involved,  and 
the  importance  to  his  client  of  the  re- 
sult. The  reason  why  the  result  is  one 
of  the  important  factors  in  the  con- 
sideration must  be  obvious.  It  not 
only  is  some  evidence  of  the  useful- 
ness of  the  services,  but,  for  its  effects 
upon  the  situation  of  the  client,  rela- 
tively to  what  it  had  been,  it  must  be 
conceded  a  degree  of  influence  in  fix- 
ing the  amount  of  the  attorney's  com- 
pensation, proportioned  to  the  nature 
and  incidents  of  the  result,  in  connec- 
tion with  the  other  considerations  ad- 
verted to." 

In  Kirchoflf  v.  Bernstein  (1919)  92 
Or.  378, 181  Pac.  746,  it  was  said :  "It 
must  be  remembered,  however,  that 
the  value  of  services  performed  by 
an  attorney  cannot  always  be  meas- 
ured with  the  same  degree  of  exacti- 
tude as  can  a  bushel  of  wheat  or  a 
ton  of  coal.    Education,  experience. 
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skill,  judgment,  and  knowledge  are  im- 
portant factors.  Nor  can  a  just  ap- 
praisal be  placed  upon  the  worth  of 
professional  services,  if  the  time  ac- 
tually employed  in  the  rendition  of 
those  services  is  taken  as  the  sole 
saage.  An  experiencecl  and  trained 
attorney  mijBTht  accomplish  in  a  very 
short  time  what  another  could  not  do 
in  a  much  longer  time,  or  perchance 
might  not  be  able  to  do  at  all.  The 
responsibility  involved  is  always  a 
considerable  item,  and  ordinarily  the 
greater  the  amount  involved,  the 
greater  the  responsibility." 

Similarly,  in  Clark-  v.  Ellsworth 
(1898)  104  Iowa,  442,  73  N.  W.  1023, 
the  court  said:  *'It  is  a  well-settled 
rule  that  the  importance  of  the  liti- 
gation, the  success  attained,  and  the 
benefit  which  it  secured  may  be  con- 
sidered in  estimating  the  compensa- 
tion to  which  the  attorney  who  con- 
ducted it  is  entitled  for  the  services 
he  rendered.  The  responsibility  of  an 
attorney  may  be,  and  usually  is,  much 
greater  where  large  interests  are  in- 
volved than  it  is  where  the  interests 
are  of  but  little  importance." 

In  Gilmore  v.  McBride  (1907)  84  C. 
C.  A.  274,  156  Fed.  464,  it  was  said: 
"In  determining  the  reasonable  value 
of  services  rendered  by  an  attorney, 
it  is  certainly  proper  to  consider  the 
value  of  the  property  in  litigation,  and 
the  consequent  pecuniary  benefit  real- 
ized by  the  client  as  the  result  of  the 
attorney's  skill  and  labor.  We  do  not 
agree  with  the  plaintiff  in  error  that 
such  evidence  should  be  confined  to 
the  date  of  the  rendition  of  the  judg> 
ment  in  which  the  property  was  re- 
covered, but  the  inquiry  may  take  a 
wider  range,  and  include  its  value  at 
the  time  of  the  tritl,  if  still  owned  by 
the  defendant.  In  other  words,  in 
such  a  case,  the  present  value  of  the 
property  recovered  is  not  too  remote 
for  the  consideration  of  the  jury.'  It 
tends  to  show  the  benefit  which  the 
defendant  has  actually  received  as 
the  result  of  the  attorney's  services, — 
an  inquiry  which  we  think  is  always 
open,  so  h>ng  as  the  amount  of  the 
fee  remains  to  be  settled."  . 

And  in  Smith  v.  Chicago  &  N.  W. 
R.  Co.  (1883)  60  Iowa,  516,  16  N.  W. 


291,  the  court  said:  "While  the  labor 
of  an  attorney  in  conducting  a  case 
wherein  great  values  are  involved  may 
be  no  greater  than  would  be  required 
in  a  case  of  trifling  importance,  yet 
the  responsibility  would  be  greater.- 
This  ought  to  be  considered  in  detei^ 
mining  his  'compensation.  Lawyers 
ought  not  to  be  deprived  of  the  bene- 
fit of  rules  regarded  as  just  in  other 
business  transactions.  ...  In  cases 
of  great  magnitude,  not  only  is  the 
responsibility  greater,  but  the  resist- 
ance is  always  more  formidable  than 
in  cases  where  less  is  involved.  The 
world  knows  that  in  a  case  of  this 
kind,  where  a  tract  of  land  worth  less 
than  ?500  is  involved,  the  contest 
would  not  be  so  vigorous  on  either 
side  as  in  a  case  wherein  the  contest 
is  for  land  in  Chicago,  worth  one  or 
two  millions  of  dollars.  We  are  au- 
thorized to  say  that  under  the  general 
custom  of  the  profession,  values  in 
controversy  always  control  charges 
for  professional  services." 

With  respect  to  the  situation  where 
the  fee  of  the  attorney  is  contingent, 
but  the  amount  or  proportion  thereof 
is  not  fixed,  it  has  been  said:  "Where 
an  attorney  undertakes  a  case  upon 
the  understanding  that  unless  he  suc- 
ceeds and  accomplishes  for  his  client 
what  he  has  agreed  to  do,  he  is  not 
to  have  any  compensation  for  his  serv- 
ices, the  value  of  the  magnitude  of  the 
result  achieved  ought  to  be  consid- 
ered in  estimating  the  value  of  such 
services."  Smith  v.  Couch  (1906)  117 
Mo.  App.  267,  92  S.  W.  1143.  So,  in 
Davis  V.  Webber  (1899)  66  Ark.  190, 
45  L.R.A.  196,  74  Am.  St.  Rep.  81,  49 
S.  W.  822,  wherein  it  appeared  that 
there  had  been  no  contingency  as  to 
obtaining  judgment,  but  only  uncer- 
tainty as  to  the  amount  that  would  be 
allowed,  the  court  discussed  the  ele- 
ment of  contingency  as  follows:  'It 
will  not  do  to  liken  a  case  of  this  kind 
to  a  suit  for  damages  for  personal  in- 
jury, or  any  other  kind  of  a  suit,  where 
both  the  question  of  obtaining  judg- 
ment and  the  amount  thereof,  if  ob- 
tained, are  trembling  In  the  balance. 
This,  in  fact,  is  a  suit  upon  a  liqui- 
dated demand,  where  there  was  no  is- 
sue as  to  the  amonnt  of  the  jud^ent. 


Digitized  by 


ANNO.— ATTORNEYS— fee;— AEASONABLBNESS.  2S9 


and  no  doubt  about  obttitnine  it.  The 
proof  shows  that  the  lawyer's  foe, 
baKd  upon  the  cpntiDKency  of  final 
recovery,  would  be  muoh  less  in  the 
latter  case  than  in  the  former.  Neces- 
ttuily  80,  because  of  the  diminished 
Isbca-  in  its  prosecution,  and  the  anx- 
iety as  to  the  reault." 

//.  Beastmahle  fees. 

The  foUowinjr  amounts  have  been 
held  to  be  reasonable  as  fees  for  legal 
serricos: 

$100,000— Brown  Pennsylvania  R. 
Co.  (1918)  162  C.  C.  A.  629,  260  Fed. 
513  (attorneys  recovered  from  rail- 
road  ccMnpany  for  benefit  of  bondhold- 
ers of  another  corporation  the  hum  of 
11,900,000;  allowance  of  $200,000  from 
fund  recovered  reduced  to  $100,000) ; 

$83,293.64 — Mecartney  v.  Guardian 
Trust  Co.  (1918)  274  Mo.  224,  202  S. 
W.  1131  (attorney  successfully  repre- 
sented trust  company  in  important 
protracted  litigation  involving  several 
millions  of  dollars) ; 

166,600— Whjtney  v.  New  Orleans 
fl893)  4  C.  C.  A.  521,  13  U.  S.  App. 
229,  54  Fed.  614  (attorney  was  em- 
ployed in  litigation  concerning  prop- 
erty that  resulted  in  recovery  of  over 
$500,000;  attorney  and  client  had 
agrreed  that  certain  judge  should  fix 
fee;  amount  fixed  held  not  to  be  ex- 
cessive) ; 

$50,000— McMannomy  v.  Chicago, 
D.  &  V.  R.  Co.  (1897)  167  IlL  497,  47 
N.  £.  712  (attorney  defended  railroad 
m  protracted  foreclosure  litigation, 
involving  large  amount  and  requiring 
much  time  and  labor,  but  attorney  did 
not  devote  whole  of  his  time  to  case; 
fee  reduced  from  $86,000  to  $50,000)  ; 
Forrester  v.  Boston  &  M.  Consol.  Cop- 
per &  S.  Min.  Co.  (1904)  29  Mont.  397, 
74  Pac  1088,.  76  Pac.  211  (attorney 
was  employed  by  minority  stockhold- 
ers in  suit  to  restrain  transfer  of 
property  of  corporation,  to  secure  ap- 
pointment of  receiver,  and  for  other 
relief;  determination  of  amount  of  fee 
by  trial  court  was  supported  by  evi- 
dence Mid  was  not  disturbed  on  ap- 
peal); 

$30310 — Pons's  Succession  (1918) 
142  La.  721,  77  So.  615,  Ann.  Cas. 
1918D,  939  (successful  defense  of  suit 


for  interdiction  brought  to  obtain  "Con- 
trol  of  estate  valued  at  nearly  $360^- 
000); 

$30.473— Frink  v.  McComb  (1894) 
60  Fed.  486  (attorneys  prosecuted 
doubtful  claim  on  promise  of  'iiberal" 
fee  if  successful,  and  recovered  $91,- 
420) ; 

$30,000— Re  Kings  County  Trust  Co. 
(1916)  129  N.  Y.  590,  114  N.  E.  1070, 
affirming  (1916)  169  App.  Div.  966, 
163  N.  Y.  Supp.  1122,  which  modified 
(1914)  86  Misc.  176,  149  N.  Y.  Supp. 
124  (attorneys  for  executor  recovered 
$346,900  from  trustees  under  will, 
services  being  rendered  with  under- 
standing that  compensation  was  to  be 
contingent  on  success;  fee  of  $47,600 
reduced  to  $30,000) ; 

$25,000— Myers's  Estate  (1916)'  253 
Pa.  587,  98  Atl.  694  (attorney  rendered 
services  in  settling  estate  valued  at 
over  $2,500,000;  expert  opinion  was 
that  fee  of  $36,000  would  be  reason- 
able) ; 

$22,646— People  v.  Bond  Street  Sav. 
Bank  (1881)  10  Abb.  N.  C.  (N.  Y.) 
15  (counsel  for  bank  receiver  prose- 
cuted eleven  actions  against  trustees 
of  bank  for  losses  caused  by  their  mis- 
feasance or  malfeasance  in  office,  and 
after  difficult  litigation  recovered  over 
$115,000) ; 

$20,000— Glidden  v.  Cowen  (1903) 
59  C.  C.  A.  172,  123  Fed.  48  (attorney 
assisted  in  litigation,  including  two 
arguments  in  United  States  Supreme 
Court,  resulting  in  recovery  of  $186,- 
000  under  doubtful  claim) ;  Kelley  v. 
Richardson  (1888)  69  Mich.  430,  37  N. 
W.  514  (attorney  employed  by  execu- 
trix in  settling  estate  worth  $1,000,- 
000;  will  contest  was  compromised; 
estate  was  quickly  and  satisfactorily 
settled) ; 

$15,000—  Nelson  v.  Blaisdell  (1893) 
23  Or.  507,  32  Pac.  391  (attorney  was 
employed  by  mining  company  in  wa- 
ter-right litigation  and  other  legal 
matters) ; 

$13,735.60  —  Percival's  Succession 
(1916)  138  I*.  543,  70  So.  505  (serv- 
ices rendered  in  administration  of  es- 
tate amounting  to  $264,000,  and  de- 
fending will  against  attack  of  heirs; 
fee  reduced  from  $20,786.60  to  $13,- 
735.60) ; 
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?13,000— Tuttle  V.  Claflin  (1898)  86 
Fed.  964  (attorneys  successfully  prose- 
cuted suit  for  patent  infringement, 
working  during  substantial  portions 
of  322  days) ;  Louisville  Gas  Go.  v. 
Hargis  (1896)  17  Ky.  L.  Rep.  1190,  38 
S.  W.  946  (attom^B  were  successful 
in  fight  against  rival  gas  company, 
though  they  did  not  come  within  time 
limit  of  contract  providing  for  fee  of 
$26,000) ; 

$12,000 — Hays  v.  Johnson  (1907)  SO 
Ky.  L.  Rep.  614.  99  S.  W.  322  (attor- 
neys recovered  $36,000  ftom  insurance 
company  on  compromise  after  pro- 
longed litigation;  fee  was  dependent 
on  recovery;  services  performed  were 
difficult  and  valuable) ; 

$K),000  —  Leitensdorfer  v.  King 
(1884)  7  CoIol  436,  4  Pac,  37  (lawyer 
employed  as  local  attorney  and  coun- 
sel worked  on  case  for  three  years  and 
obtained  decree  that  might  be  fol- 
lowed up  by  clients  to  reach  property 
valued  at  nearly  $500.000) ;  Trimble  v. 
Kansas  City,  S.  &  G.  R.  Co.  (1907)  201 
Mo,  372,  100  S.  W.  7  (services  ren- 
dered resulted  in  large  enhancement 
of  value  of  property  of  defendant  cor- 
poration) ;  Thompson  v.  Knickerbock- 
er Ice  Co.  (1889)  25  N.  Y.  S.  R.  581, 
6  N.  Y;  Supp,  7,  affirmed  in  (1891)  127 
N.  Y.  671.  28  N.  E.  255  (attorney  se- 
cured ruling  that  his  client  would  not 
be  liable  to  pay  tax  on  its  "ice  tickets," 
which  amounted  to  $168,178.27) ;  Ran- 
dall V.  Packard  (1894)  142  N.  Y.  47, 
36  N.  E.  823  (proceedings  instituted 
by  attorney  resulted  in  compromise 
whereby  client  obtained  reconveyance 
of  invested  property  worth  $65,000) ; 

$8,000— Doutre  v.  Reg.  4  Montreal 
I^eg.  N.  34  (attorney  was  exclusively 
engaged  for  eight  months  represent- 
ing government  interest  before  Com- 
mission) ; 

$6,000— Celluloid  Mfg.  Go.  v.  Chand- 
ler (3886)  27  Fed.  9  (attorney  en- 
tered appearances  as  defendant  in  164 
suits  for  patent  infringements,  and 
supervised  cases  and  recovered  costs, 
but  took  no  part  in  evidence  or  argu- 
ment of  test  case) ;  Ex  parte  Plitt 
(1863)  2  Wall.  Jr.  (C.  C.)  453,  Fed. 
Caa.  No.  11,228  (attorney  rendered 
valuable  assistance  in  protracted  liti- 
gation concerning  estate  of  $800.000) ; 


Fillmore  v.  Wells  (1887)  10  Colo.  228, 
S^Am.  St.  Rep.  567.  16  Pac.  343  (fruits 
of  legal  victory  upwards  of  $20,000  in 
value) ;  Lamar  Ins.  Co.  v.  Pennell 
(1886)  19  111.  App.  212  (attorney  recov- 
ered $18,000  from  railroad  company 
for  destruction  of  client's  hotel  hy 
fire ;  client  was  insolvent ;  suit  in- 
volved two  trials  and  three  appeals, 
was  ably  defended,  and  lasted  nine 

y GAITS  *)  * 

$5.037— Re  Kellogg  (1904)  96  App. 
Div.  608,  88  N.  Y.  Supp.  1033,  affinned 
in  (1906)  180  N.  Y.  634,  .72  N.  E.  1114 
(attorney  made  several  arguments-  of 
case  on  appeal  and  one  reargument, 
but  those  arguments  were  mere  re- 
statements of  same  proposition;  court 
did  not  consider  them  as  services  ren- 
dered in  separate  cases;  allowance  re- 
duced from  $5,837  to  $5,037)  ; 

$5,000— St.  Louis,  I.  M.  &  S.  R.  Co. 
V.  Clark  (1892)  2  C.  C.  A.  331.  10  U. 
S.  App.  66.  61  Fed.  488  (attorney  suc- 
cessfully prosecuted  suit  through 
United  States  Suprrane  Court  for  re- 
covery of  land  worth  $26,000  or  $60,- 
000,  under  agreement  of  no  fee  in 
case  of  failure) ;  Re  Treadwell  (1883) 
23  Fed.  442  (attorney  for  assignee 
saved  $30,000  to  estate  after  protract- 
ed litigation,  and  rendered  services  in 
defeating  other  claims) ;  Martin  v. 
Manning  (1916)  124  Ark.  74,  186  S. 
W.  302  (attorney  succeeded  in  releas- 
ing client's  property  from  levy  of  exe- 
cution for  ^8,000,  and  also  procured 
dismissal  of  two  other  suits  against 
him);  Sanders  v.  Seelye  (1889)  128 
111.  631,  21  N.  E.  601  (attorneys  se- 
cured reversal  of  judgment  by  state 
supreme  court  in  case  involving  large 
amount  of  bonds)  ;  McCaughey  v.  Wil- 
son (1915)  130  Minn.  196,  153  N.  W. 
810  (attorneys  succeeded  in  setting 
aside  antenuptial  agreement  which  re- 
sulted in  giving  client  about  $500,000; 
work  was  protracted  over  several 
years  aifd  compensation  was  contin- 
gent on  success) ;  Brown  v.  New  York 
(1877)  11  Hun  (N.  Y.)  25  (attorney 
recovered  judgment  for  $36,000  on 
contract  between  his  client  and  city 
concerning  public  works;  judgment 
was  later  included  in  compromise) ; 
Re  Commercial  Bank  (1896)  4  Ohio 
S.  &  C.  P,  Dec.  440.  8  Ohio  N.  P.  193 
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(attani«y  niireseiitiiit  estate  of  bank, 
rmdcffied  serrices  to  aasignee  and  to 
traitees,  and  assisted  in  large  nnm- 
ber  of  proceedings) ; 

$4,400— Re  Bismall  (1881)  3  Mc- 
CraiT,  440,  9  Fed.  385  (attorneys  for 
asBifirnee  in  bankruptcy  recovered  over 
$22,000  from  fraudulent  creditor) ; 

$4,200— Greeff  v.  Miller  (1898)  87 
FcfL  33  (attorn^  huidled  several 
test  cases,  going  to  the  United  States 
Supreme  Court) ; 

$4,000— Epp  V.  Hinton  (1918)  102 
Kan.  485,  170  Pac.  987  (attorney  re- 
covered judgment  on  land  contract  for 
$15,000,  compensation  being  contin- 
gent on  success) ; 

$8,750— (Sermania  Safety  Vault  &  T, 
Co.  V.  Harris  (1901).  28  Ky..L..Rep. 
874,  64  S.  W.  516  (attorney  unsuccess- 
fully conducted  hard-fought  litigation 
for  r^oval  of  certain  receivers  of 
railroad) ; 

$3,600— Re  Lutz  (1914)  176  Mo. 
App.  427,  162  S,  W.  679  (attorney  was 
retained  by  administrator  of  estate 
consisting  of  $126,000  in  personalty 
besides  much  realty) ; 

$3,600  — Hazeltine  v.  Broekway 
(1899)  26  Colo.  291,  67  Pac.  1077  (at- 
torney recovered  about  $7,400  in  bonds 
and  dividends;  fee  was  contingent  on 
recovery) ;  KirchoiT  v.  Bernstein 
(1919)  92  Or.  378,  181  Pac.  746  (at- 
torney rendered  servieeB  to  executors 
ol  estate  amounting  to  nearly  $100,- 
WK  including  successful  compromise 
of  contest  of  will); 

$3,250— Gilmore  v.  McBride  (1907) 
84  C.  C.  A.  274,  156  Fed.  464  (property 
recovered  for  client  was  one  twenty- 
fonrth  interest  in  mine  worth  about 
$100,000,  and  client's  share  of  one 
year's  output  was  $4,000)  ; 

$3,000— Stucky  v.  Smith  (1912)  148 
Ky.  401,  146  S.  W.  1128  (guardian  ad 
litem  and  corresponding  attorney,  rep- 
resenting three  fourths  of  $200,000  es- 
tate, conducted  successful  proceedings 
which  extended  over  four  years,  but 
which  could  have  been  concluded  in  six 
DKmths  if  court  calendar  had  been 
favorable;  court  said  that  in  fixing  al- 
lowance to  guardian  ad  litem  or  cor- 
responding attorney  it  should  take  into 
consideration  character  of  litigation, 
value  of  estate,  nature,  duration  and 
9  AX.R.— 16. 


extent  of  services  performed,  respon- 
sibili^  resting  oh  attorney,  and  re- 
sult of  his  efforts) ;  Morehead  v.  An- 
derson (1907)  125  Ky.  77,  100  S.  W. 
340  (attorney  worked  five  months  and 
made  thirty-five  separate  abstracts  in 
perfecting  title  to  lands  that  sold  for 
¥189,927)  :  Irvine  v.  Stevenson  (1919) 
183  Ky.  305,  209  S.  W.  7  (attorneys 
represented  infantiS  whose  entire  es- 
tate, amounting  to  about  $30,000,  was 
involved  in  suit ;  action  was  pending 
thirteen  months,  144  witnesess  were 
examined,  depositions  filled  1,400  type- 
written pages ;  compensation  was  nec- 
essarily contingent  on  success) ; 

$2,890— Re  Brown  (1914)  87  Misc. 
541,  151  N.  Y.  Supp.  390  (surviving 
partner  of  firm  of  attorneys  continued 
in  charge  of  client's  estate  for  one 
year,  reinvested  $26,000,  foreclosed 
several  mortgages,  was  successful  in 
litigation  concerning  trust  deed,  there-^ 
by  securing  $35,000) ; 

$2,800— National  Heme  Bldg.  &  h. 
Asso.  V.  Fifer  (1897)  71  liL  App.  295 
(attorneys  assisted  in  successful  de- 
fense tluvugh  state  snpreme  court  of 
suit  for  dissolution  of  corporation 
whose  assets  amounted  to  $1,260,000) ; 
Grossman  v.  Whitall  (1884)  16  Neb. 
592.  21  N.  W.  468  (attorneys  estab- 
.lished  lien  and  recovered  nearly  f8,000 
after  six  years*  litigation;  attorneys 
carried  all  risks  of  suit)  ; 

$2,600— Hempstead  v.  New  York 
( 1903)  86  App.  Div.  300, 83  N.  Y.  Supp. 
806  (attorney  prosecuted  four  actions 
for  damages,  under  statute  relative  to 
navigability  of  certain  creeks;  matter 
was  settled  by  subsequent  legislation 
according  to  which  $10,000  per  year 
for  five  years  was  paid  to  client;  it 
appeared  that  attorney's  services  were 
factor,  though  not  sole  factor,  in  ef- 
fecting settlement;  fee,  which  had 
first  been  allowed  on  assumption  that 
services  were  only  inducing  cause  of 
beneficial  legislation,  was  reduced 
from  $3,600  to  $2,600) ;  Remington  v. 
Eastern  R.  Co.  (1901)  109  Wis.  154, 
84  N.  W.  898,  85  N.  W,  321  (attorneys 
worked  104  days,  fully  protecting 
rights  of  client  railroad  company  in 
two  important  suits  for  timber  damage 
resulting  from  fire) ; 

$2,500— Meers  v.  Daley  (1916)  203 
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111.  App.  615  (attorney  defended  suit 
to  Bet  aside  will  disposing  of  estate  of 
$160,00(^  and  secured  settlement  fa- 
vorable to  client's  interest;  fee  of 
$2,000  allowed  in  addition  to  $500 
paid) ;  Graham  v.  Dubuque  Specialty 
Mach.  Works  (1908)  138  Iowa.  456,  15 
L.R.A.(N.S.)  729,  114  N.  W.  619  (at- 
torney brought  two  suits  for  stock- 
holders on  behalf  of  corporation 
against  ^cers  of  corporation,  and  re- 
covered over  $9,000;  court  said  that  in 
such  case  contingent  nature  of  fee 
could  not  be  considered  in  determin- 
ing what  was  reasonable  amount,  but 
that  time  employed,  amounts  involved, 
amounts  recovered,  ability  and  stand- 
ing of  attorney,  and  also  prominence 
of  defendants,  should  be  taken  into 
account) ; 

$2,48(^— Currey  v.  Robinson  (1914) 
92  Kan.  117,  139  Pac.  1023; 

$2,000 — Cornelius  v.  Smith  (re- 
ported herewith)  ante,  233  (client 
agreed  to  pay  attorney  "liberal"  fee, 
based  on  amount  of  recovery;  as  re- 
sult of  compromise,  client  realized 
$47,600  on  investment  of  $100) ;  West- 
em  Clay  Drainage  Dist  v.  Day  (1919) 
—  Ark.  — ,  210  S.  W.  338  (attorney  suc- 
cessfully defended  drainage  district 
in  suit  brought  to  resist  collection  of 
further  assessments  of  benefits) ;  But- 
ler V.  King  (1898)  —  Tenn.  — ,  48  S. 
W.  697  (attorneys  successfully  prose- 
cuted through  appellate  courts,  suit 
for  land  worth  over  $10,000);  Don- 
worth  V.  Benton  County  (1918)  103 
Wash.  382,  174  Pac.  441  (attorneys 
successfully  represented  county  in  im- 
portant litigation  seeking  to  nullify 
bond  issue  of  $125,000;  board  of  coun- 
ty commissioners  passed  resolution 
approving  fee  of  $2,(K)0  as  additional 
compensation  to  $1,000  previously 
paid) ; 

$1,750— Lemon  v.  Snell  (1814)  188 
IlL  App.  101  (attorneys  handled  cause 
involving  large  amount  and  hot  con- 
test); 

$1,539— Farmers'  Loan  &  T.  Co.  v. 
Hann  (1867)  4  Robt.  (N.  Y.)  356  (at- 
torney prosecuted  through  appellate 
court  disallowance  of  claim,  resulting 
in  increasing  client's  distributive 
share  by  $7,500) ; 

$l,50a~Re  Rude  (1900)  101  Fed. 


805  (attorney  for  preferred  creditor 
of  bankrupt  successfully  prosecuted 
claim  for  $7^00;  worked  thirty-five 
days,  receiving  compensation  also 
from  another  source;  fee  reduced  from 
$2,500  to  $1,500,  exclnsive  of  retainer 
of  $250) ;  Breaux  v.  Francke  (1878)  30 
I^.  Ann.  336  (attorneys  defended  mar- 
ried woman  in  suit  of  interdiction) ; 
Atlantic  Sav.  Bank  v.  Hetterick  (18%5) 
5  Thomp.  &  C.  (N.  Y.)  239  (attorney 
successfully  prosecuted  action  to  have 
$41,950  judgment  declared  lien;  there 
was  separate  compensation  for  obtain- 
ing judgment) ; 

$1,315— Young  V.  Lanznar  (1908) 
133  Mo.  App.  130,  112  S.  W.  17  (attor- 
ney, defeating  injunction,  obtained  for 
his  client  $6,500,  full  amount  due  on 
note  and  deed  of  toist;  also  rendered 
laborious  and  valuable  services  in  oth- 
er cases,  in  midst  of  which  he  severed 
relations  with  client  on  account  of 
client's  failure  to  pay  him  reasonable 
amounts) ; 

$1,250— Rose  v.  Spies  (1869)  44  Ho. 
20  (attorney  recovered  $6,000  for 
client  on  suit  against  man  who  con- 
tracted marriage  with  client  while 
having  wife  living) ;  Re  Gonmiercial 
Bank  (1896)  4  Ohio  S.  &  C.  P.  Dec. 
440,  3-  Ohio  N.  P.  193  (services  ren- 
dered to  assignee  of  bank) ; 

$1,100— Elosser  v.  Fletcher  (1915) 
126  Md.  244,  94  Atl.  776  (attorneys  set- 
tled for  $9,000  and  interest  claim  in 
favor  of  estate  amounting  to  about 
$18,000;  $100  of  fee  was  for  nonresi- 
dent counsel) ; 

$1,000— Davis  v.  Webber  (1899)  66 
Ark.  190,  45  L.R.A.  196,  74  Am.  St. 
Rep.  81,  49  S.  W.  822  (attorney  brought 
suit  against  sheriff  and  bondsmen; 
there  was  little  uncertainty  as  to  out- 
come of  suit;  $8,850  collected);  Sain 
V.  Bogle  (1916)  122  Ark.  14,  182  S.  W. 
615  (attorneys  successfully  defended 
suit  attacking  legality  of  formation  of 
drainage  district ;  statute  was  passed . 
immediately  thereafter  dissolving  dis- 
trict ;  fee  reduced  from  $4,000  to 
$1,000) ;  Wright  v.  Knoxville  Livery  & 
Stock  Co.  (1900)  —  Tenji.  — ,  69  S. 
W.  677  (attorney  represented  stock- 
holder suing  on  behalf  of  himself  and 
other  stockholders  to  wind  up  corpora- 
tion; bill  was  wide  in  its  scope  and 
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Ktnght  to  accomplish  many  things  that 
were  not  successful,  but  corporation 
wsfi  wound  up  and  its  assets  distrib^ 
ated,  126,000  coming  within  jurisdfc- 
tioD  of  court) ;  McMillan  v.  North- 
port  Smelting  &  Ref.  Co.  (1908)  49 
Vaab.  76,  94  Fac.  761  (attorneys  so- 
cured,  without  opposition,  restraining 
order  preventing  removal  of  certain 
machinery,  saving  $250,000;  fee  re- 
duced from  $3,500  to  $1,000) ;  Jones  v. 
Jones  (1913)  72  Wash.  517,  130  Pac. 
1125  (attorney  rendered  extensive 
services  in  divorce  action,  involving 
large  amount  of  property) ; 

$800  to  $900  per  year— Re  Brown, 
(1914)  87  Misc.  541,  151  N.  Y.  Supp. 
390  (attorney  cared  for  and  reinvested 
funds  of  $160,000  estate  during  sev- 
eral years) ; 

$878 — Joyce  v.  Miami  (bounty  Nat. 
Bank  (1913)  90  Kan.  745,  136  Pac.  232 
(attorney  made  investigations  and  re- 
doced  to  judgment  notes  that  had  long 
been  charged  to  profit  and  loss;  $1,650 
was  realized  by  bank  eleven  years  aft- 
er judgment ;  fee  allowed  was  50  per 
cent  of  amount  collected,  with  in- 
terest) ; 

$840— People  ex  rel.  Nash  v.  Onon- 
daga Ck>unty  (1914)  164  App.  Div.  89, 
149  N.  T.  Supp.  672  (attorney  devoted 
forty-two  days  to  preparation  and  trial 
of  case  for  removal  of  sheriff ;  to  some 
e::^ent  services  could  have  been  ren- 
dei«d  by  competent  clerk) ; 

$800— Eakin  v.  Peeples  Hotel  Co. 
C1899)  —  Tenn.  — ,  54  S.  W.  87  (at- 
torney was  one  of  those  emplt^ed  by 
hotel  in  suit  against  insurance  com- 
pany, in  which  $38,600  damages  were 
claimed  and  $16,000  recovered  by  ho- 
tel; attorney  was  consulted  before 
trial  and  was  present  during  trial  and 
appeal); 

$776— Montana  Co&l  &  I.  Co.  v. 
HosUns  (1918)  88  Or.  523,  172  Pac 
118  (attorneys  unsuccessfully  defend- 
ed suit  by  attorney  against  corpora- 
tion to  recover  $1,000  aittomeys'  fees, 
with  interest,  and  to  enforce  lien 
therefor) ; 

$700— Auld's  Succession  (1898)  46 
Ul  Ann.  248, 11  So.  948  (attorney  rep- 
resented absent  heirs  in  litigation  con- 
nected with  succession) ;  Roth's  Suc- 
cession (1881)  83  La.  Ann.  640  (attor- 


ney succeeded  in  establishing  will, 
case  going  through  appeal  on  novel 
and  important  questions) ;  Gillette  v. 
Murphy  (1897)  7  Okla.  91.  64  Fac.  413 
(attorney  defended  ex-sheriff  in  suit 
by  county  involving  over  $3,000,  and 
Bucceeded  in  recovering  affirmative 
judgment  against  county) ; 

$600— Garrigus  v.  Gilbert  (1883)  4 
Ky.  L.  Rep.  1001  (attorney  directed 
two  suits  for  recovery  of  land  in 
another  state,  making  several  trips; 
recovery,  $2,700  on  compromise) ; 

$530— Halaska  v.  Cotzhausen  (1881) 
62  Wis.  624,  9  N.  W.  401  (attorney  rep- 
resented interests  of  landowners  in 
condenmation  proceedings,  and  on  ap- 
peal succeeded  in  having  amount  of 
damages  raised  from  $630  to  $1,700) ; 

$500— Stewart  v.  Beggs  (1908)  56 
Fla.  666.  47  So.  932  (in  proceeding  for 
malicious  prosecution  attorney  secured 
judgment  of  $8,000  for  his  client) ; 
Desky  v.  Orpheum  Co.  (1901)  13  Haw. 
634  (attorney's  services  consisted  in 
foreclosure  of  mortgage  to  recover 
claim  exceeding  $30,000) ;  Warren 
Deposit  Bank  v.  Barclay  (1901)  22 
Ky.  L.  Rep.  1555,  60  S.  W»  863  (attor- 
ney rendered  services  in  unsuccessful 
attempt  to  have  client  appointed  ad- 
ministrator of  client's  son,  who  had 
been  killed  in  railroad  accident; 
through  administrator  that  was  ap- 
pointed, client  received  $7,500  for  his 
son's  death) ;  Sterry's  Succession 
(1886)  38  La.  Ann.  854  (attorney  who 
had  represented  a  certain  estate  was 
directed  by  executor  to  fi\e  answer  in 
later  suit  connected  therewith,  and  to 
notify  heirs  to  defend;  attorney  held 
consultations,  but  was  not  charged 
with  responsibility  of  attending  to 
suit ;  heirs  effected  compromise  at 
$16,000)  ;  Copley  v.  Harrison  (1842)  3 
Rob.  (La.)  83  (attorney  was  onployed 
in  case  that  was-  pending  several 
years  and  was  twice  before  appellate 
court;  parties  finally  compromised 
without  consulting  attorney) ;  Hein- 
sheimer  v.  Schulte  (1914)  164  App. 
Div.  265,  149  N.  Y.  Supp.  631,  modified 
on  another  point  and  affirmed  in 
(1916)  214  N.  Y.  861,  108  N.  E.  636, 
Ann.  Cas.  1916E,  884  (attorney  recov- 
ered judgment  for  $4,176  in  easy  trial, 
lasting  less  than  one  day ;  fee  reduced 
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from  $1,000  to  fSOO) ;  Vinson  v.  Gan- 
trell  (1900)  —  Tewri.  — .  56  S.  W.  1034 

(attorneys  broufirht  suit  for  $10,000 
-  for  breach  of  marriage  contract ;  after 
hot  fight  in  trial  and  appellate  court, 
$4,000  was  recovered) ;  Belnaont  v. 
McAllister  (1914)  116  Va.  285.  81  S. 
E.  81  (attorney,  in  caring'  for  250 
acres  of  land,  secured  contract  for 
water  supply,  prepared  charters  for 
water  company  and  park  association, 
and  rendered  other  services;  but  in 
most  of  work  he  was  acting  without 
authority  from  client;  fee  reduced 
from  $4,000  to  $500) ; 

$476 — Wilson  v.  Minneapolis  &  N. 
W.  R.  Co.,  (1884)  31  Minn.  481,  18  N. 
W.  291  (attorneys  defended  client  in 
action  involving  $20,000) ; 

$450— Fryer  v.  Dicken  (1898)  20 
Ky,  L.  Rep.  696,  47  S.  W.  341  (attorney 
defended  mortgagee  in  suit  by  cred- 
itors seeking  to  set  aside  mortgage 
for  $3,300,  result  of  suit  being  that 
mortgage  was  held  to  opwate  as  as- 
signment, but  mortgagee's  claim  was 
adjudged  to  be  preferred  one;  other 
services  were  rendered,  consisting  of 
preparation  of  deed  and  lien  notes  and 
in  collecting  some  money;  court  held 
that  fee  of  $1,000  was  excessive,  and 
that  sum  of  $460,  which  attorney  had 
received,  was  ample  compensation) ; 

$400 — Patterson  t.  Fleenor  (1905) 
28  Ky.  L.  Rep.  682,  89  S.  W.  706  (at- 
torney assisted  in  recovery  of  2,200 
acres  of  land,  worth  from  $30,000  to 
$60,000);  Re  Leech  (1893)  46  La. 
Ann.  194,  12  So.  126  (attorney  pros- 
ecuted suit  and  obtained  judgment  of 
interdiction) ; 

$360— Brennan's  Estate  (1906)  215 
Pa.  272,  64  Atl.  537  (general  services 
to  estate,  involving  investments  and 
auditing  accounts) ;  Whitham  v.  Hil- 
ton (1914)  78  Wash.  446,  139  Pac.  209, 
Ann.  Gas.  1916B,  260  (after  failure  of 
attorney  in  fact  to  secure  more  than 
$4,600  in  condemnation  proceedings 
for  3  acres  of  land,  attorney  at  law 
succeeded  in  obtaining  $7,260  for  ap- 
proximately 2  acres) ; 

$343— Reid  v.  Warren  Improv.  Co. 
(1911)  Vr  Cal.  App.  746,  121  Pac.  694 
(attorney's  services  amounted  to 
$347.50,  according  to  his  own  bills); 

$826 — HoUingworth    v.  Shannon 


(1918)  167  Wis.  224,  167  N.  W.  24S 
(attorneys  collected  $6,512.50  in  suit 
to  foreclose  land  contract)  ; 

$259— Beard  v.  Morgan  (1897)  71 
111.  App.  564  (attorneys  assisted  in 
successful  defense  of  newspaper  ed- 
itor in  two  suits  for  libel  and  one  for 
false  imprisonment) ; 

$25(^Valley  Oil  Co.  v.  Ready  (1917) 
131  Ark.  531,  199  S.  W.  915  (attorneys 
procured  appointment  of  receiver  ia 
amicable  proceeding;  fee  reduced 
from  $2,500  to  $250) ;  Meadows  v. 
Shelbourne  (1910)  —  Ky.  — ,  127  S. 
W.  477  (action  for  divorce,  wherein 
attorney  secured  settlement  of  $75 
per  month  alimony) ;  Scharps  v.  Hess 
(1909)  120  N.  Y.  Supp.  56  (attorney 
spent  seven  hours  in  consultation  with 
client  relative  to  mortgage  on  client's 
property  and  in  examination  of  sub- 
ject; advised  line  of  defense,  which 
was  adopted  by  client's  next  attor- 
ney; offered  to  appear  up  to  trial  for 
retainer  of  $500,  and  offered,  further, 
to  try  case  for  $600,  if  unsuccessfuU 
or  larger  amount  if  successful;  fee 
reduced-from  $500  to  $250) ;  Callender 
v.  Turpin  (1901)  —  Tenn.  — .  61  S.  W. 
.1057  (attorney  procured  affidavits  that 
enabled  man  convicted  of  murder  to 
get  new  trial) ; 

$22&— Warren  Sheehan  (1909) 
166  Mich.  482, 120  N.  W.  810  (attorney 
attended  court  four  days,  watching 
progress  of  important  litigation,  in 
which  his  client  was  greatly  interest- 
ed, and  examined  decree) ; 

$200— Billington  v.  Poitevent  &  F. 
Lumber  Co.  (1900)  62  La.  Ann.  1897, 
27  So.  726  (attorneys  succeeded  in  dis- 
solving attachment  issued  against  mill, 
case  going  through  appellate  court)  ; 
Uzee  V.  Biron  (1851^  6  La.  Ann.  565 
(attorney  settled  estate  of  about 
$10,000;  debts  amounted  to  not  over 
$1,000;  there  was  no  intricacy  or  lit- 
igation) ;  Koenig  v.  Haifned  (1888)  — 
N.  J.  Eq.  — ,  13  Atl.  236  (attorney  ob- 
tained for  client  divorce  and  $8  per 
week  alimony;  this  fee  was  in  addition 
to  one  of  $50  allowed  in  divorce  suit)  ; 
Taylor  v.  Badoux  (1899)  —  Tenn.  — , 
58  S.  W.  919  (attorneys  conducted 
protracted  litigation  in  collecting  for- 
eign judgment,  involving  about  $600)  ; 

$200  per  year — Farmers'  Loan  &  T. 
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Co.  y.  Mann  (1867)  4  Robt.  (N.  Y.) 
866  (general  supervision  for  eleven 
years  of  the  sale  of  a  large  number 
of  parcels  of  land) ; 

$175 — Western  Iron  Co.  v.  Brittain 
(1917)  206  111.  App.  14  (attorney  pro- 
cured judgment  for  client,  and  ren- 
dered other  services  looking  to  pay- 
ment of  judgment) ; 

$160— Herman  v.  Metropolitan 
Street  R.  Co.  (190S)  121  Fed.  184 
(jadgment  for  $500,  obtained  through 
Attorney's  efforts) ;  Hays  v.  Johnson 
(1907)  30  Ky.  L.  Rep.  614,  99  S.  W. 
332  (attorney  assisted  in  settling  es- 
tate);  Lartigue  v.  White  (1873)  25 
La.  Ann.  325  (attorney  obtained,  with- 
out opposition,  order  discharging  ex- 
ecutor and  order  requiring  erasure  of 
certain  mortgages  against  estate;  fee 
reduced  from  $1,500  to  $160)  ;  Kult  t. 
Nelson  (1898)  25  Misc.  238,  55  N.  Y. 
Supp.  56,  modifying  (1898)  24  Miac. 
20,  53  N.  Y.  Supp.  95  (attorney  for  in- 
fant was  substituted  before  trial  for 
another  counsel,  who  received  $100 
for  prior  services;  attorney  had  bur- 
den of  preparing  case  for  trial  and  of 
trying  it) ;  Thomasson  v.  Latourette 
(1901)  63  App.  Div.  408,  71  N.  Y. 
Supp.  559  (attorney  recovered  judg- 
ment for  $674;  was  aided  by  other 
counsel  to  whom  client  paid  $200;  fee 
rednced  from  $250  to  $150) ;  Goldstein 
T.  Coronum  Equipment  Co.  (1918) 
169  N.  Y.  Supp.  42  (attorney  defended 
action  brought  to  recover  $1,406, 
which,  after  trial  lasting  less  than 
one  day,  was  dismissed  on  merits  at 
close  of  plaintiif's  case;  fee  reduced 
from  $350  to  $150) ; 

$130— Frost  V.  Reinach  (19Ci3)  40 
Wflc  412,  81  N.  Y.  Supp.  246  (attorney 
prepared  answer  and  made  two  mo- 
tions, then  client  substituted  another 
attorney;  fee  reduced  from  $225  to 
$130) ; 

$120— Baker  v,  Tate  (1914)  41 
Okla.  353.  138  Pac.  171  (services  by 
attorney  resulted  in  client's  recovery 
of  $620) ; 

$100 — Lartigue  V.  White  (La.)  su- 
pra (attorney  obtained  certain  orders 
in  case  of  succession ;  orders  were  ob- 
tained without  opposition  and  by  con- 
sent; fee  reduced  from  $1,000  to 
$100) ;  Re  Brown  (1914)  87  Misc.  641, 


151  N.  Y.  Supp.  390  (drawing  will  for 
estate  worth  over  $150,000 ;  same  price 
allowed  for  each  of  several  wills  by 
same  testator)  ; 

$75 — Szymanski  v.  Szymanski  (1912) 
151  Wis.  145,  138  N.  W.  53  (attorney 
served  summons,  complaint,  and  affida- 
vit in  divorce  proceedings;  parties  foe- 
came  reconciled  and  notified  attorney 
to  stop  proceedings ;  fee  reduced  from 
$150  to  $75) ; 

$60 — Reisterer  v.  Carpenter  (1890) 
124  Ind.  30.  24  N.  E.  371  (attorney 
brought  suit  and  collected  note;  de- 
fendant tendered  $510;  attorney  re- 
covered $918) ; 

$51— Gordon  v.  Miller  (1859)  14 
Md.  204  (allowance  of  of  5  per  cent 
of  collection  to  representative  of  at- 
torney who  reduced  claims  to  judg- 
ment, and  died  before  collection  was 
made,  other  half  of  5  per  cent  being 
awarded  to  one  making  collection) ; 

$50_Greefr  v.  Miller  (1898)  87  Fed. 
33  (attorneys  handled  j?*"oup  of  forty 
to  fifty  cases,  all  involving  same  ques- 
tion; $50  allowed  in  each  case) ;  John- 
son V.  Ravitch  (1906)  118  ^p.  Div. 
810,  99  N.  Y.  Supp.  1069  (attorney 
drew  complaint  and  put  cause  on  cal- 
endar, but  failed  to  answer  on  call, 
and  client  put  case  in  hands  of  anoth- 
er) ;  Aultman  &  T.  Co.  v.  Gibert 
(1888)  28  &  C  303,  6  S.  E.  806  (at- 
torn^ prosecuted  suits  for  collection 
of  $1,250  note  secured  by  mortgage) ; 
Proulx  V.  Stetson  &  P.  Mill  Co.  (1893) 
6  Wash.  478,  33  Pac.  1067  (attorney 
was  employed  in  enforcing  loggers' 
liens) ;  Hitchcock  v.  Merritt  (1862)  15 
Wis.  622  (foreclosure  of  mortgage  for 
$11,359) .  See  also  Idndquist  v.  Young 
(1912)  119  Minn.  219.  138  N.  W.  28. 

$35— Re  Deck  (1913)  158  Iowa,  242, 
139  N.  W.  550  (attorney  resisted  objec- 
tions to  report  of  guardian,  being  en- 
gaged at  least  one  day  on  trial) ;  Re 
Peterson,  74  Hun,  93,  26  N.  Y.  Supp. 
405  (attorney  collected  $160  by  suit  in 
justice's  court  and  proceedings  supple- 
mentary to  execution) ; 

$25— Farley  v.  Geisheker  (1889)  78 
Iowa,  453,  6  L.R.A.  533,  43  N.  W.  279 
(attorney  brought  action  for  abate- 
ment of  nuisance  caused  by  selling  li- 
quor ;  judgment  was  easily  recov- 
ered) ; 
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$22.50— Burns  v.  Allen  (X885)  15 
R.  I.  32,  36,  2  Am.  St.  Rep.  844,  23  Atl. 
35  (attorney  issued  writ  of  attach- 
ment, secured  judgment  for  $75,  and 
collected  that  amount  after  consider- 
able trouble) ; 

»15  per  week— Re  Brown  (1914)  87 
Misc.  641»  151  N.  Y.  Supp.  390  (consul- 
tations during  several  years  concern- 
ing estate  of  $160,000). 

///.  Unretuonable  fees. 

The  following  amounts  have  been 
held  to  be  unreasonable  as  fees  for 
legal  services: 

$388,156— Starin  v.  New  York 
(1887)  106  N.  Y.  82,  12  N.  E.  643  (at- 
torney for  excise  commissioners  com- 
menced over  14,000  actions  for  viola- 
tions of  law  by  selling  liquor  without 
license;  in  over  8,000  of  such  actions 
defendants  appeared  and  put  in  an- 
swers of  general  denial;  in  over  1,000 
cases  judgments  were  taken  by  de- 
fault; countv  paid  expenses  of  print- 
ing, clerk's  and  sheriff's  fees,  etc.; 
attorney  collected  and  appropriated  to 
his  own  use .$10,000  of  costs  and  penal- 
ties; court  held  that,  in  view  of  char- 
acter of  services  required,  which  were 
largely  clerical,  amount  allowed  was 
grossly  excessive) ; 

$200,000— Brown  v.  Pennsylvania  R. 
Co.  (1918)  162  C,  C.  A,  529.  250  Fed. 
518  (attorney  recovered  from  railroad 
company  for  benefit  of  bondholders  of 
another  corporation  the  sum  of  $1,900,- 
000;  allowance  of  $200,000  from  fund 
recovered  reduced  to  $100,000) ; 

$85,000— McMannomy  v.  Chicago, 
D.  &  V.  R.  Co.  (1897)  167  III.  497,  47 
N.  E.  712  (attorney  defended  railroad 
in  protracted  foreclosure  1  itigation, 
involving  large  amount  and  requiring 
much  time  and  labor,  but  attorney  did 
not  devote  whole  of  hia  time  to  case; 
fee  reduced  to  $60,000) ; 

$47,600— Re  Kings  Coanty  Trust  Co. 
(1916)  219  N.  Y.  690,  114  N.  E.  1070, 
affirming  (1915)  169  App.  Div.  966, 
153  N.  Y.  Supp.  1122,  which  modified 
(1914)  86  Misc.  176,  149  N.  Y.  Supp. 
124  (attorneys  for  executor  recovered 
S346,900  from  trustees  under  will, 
services  being  rendered  with  under- 
standing that  ctnupensation  was  to  be 
contingent  on  success;  fee  reduced  to 
$30,000)  ; 


$20.735.60 — ^Percival's  Succession 
(1915)  138  La.  543,  70  So.  505  (serv- 
ices rendered  in  administration  of  es- 
tate amounting  to  $264,000,  and  de- 
fending will  against  attack  of  heirs; 
fee  reduced  to  $13,735.60) ; 

$5,837— Re  Kellogg  (1904)  96  App. 
Div.  608,  88  N.  Y.  Supp.  1033,  affirmed 
in  (1905)  180  N.  Y.  634,  72  N.  E.  1114 
(attorney  made  several  arguments  of 
case  on  appeal  and  one  reargument, 
but  those  arguments  were  mere  re- 
statements of  same  propositions; 
court  did  not  consider  them  as  serv- 
ices rendered  in  separate  cases;  al- 
lowance reduced  to  $5,087) ; 

$4,000— Sain  v.  Bogle  (1916)  122 
AiiL  14,  182  S.  W.  615  (attorneys  suc- 
cessfully defended  suit  attacking  le- 
gality of  formation  of  drainage 
district ;  statute  was  passed  imme- 
diately thereafter  dissolving  district; 
fee  reduced  to  $1,000) ;  Belmont  v.  Mc- 
Allister (1914)  116  Va.  285,  81  S.  E. 
81  (attorney,  in  caring  for  260  acres 
of  land,  secured  contract  for  water 
supply,  prepared  charters  for  water 
company  and  park  association,  and 
rendered  other  services;  but  in  most 
of  work  he  was  acting  without  author- 
ity from  client;  fee  reduced  to  $S(M)) ; 

$3.600— Hempstead  v.  New  York 
(1903)  86  App.  Div.  SOO,  83  N.  Y. 
Supp.  806  (attorney  prosecuted  four 
actions  for  damages,  under  statute  rel- 
ative to  navigability  of  certain  creeka ; 
matter  was  settled  by  subsequent  leg- 
islation according  to  which  $10,000 
per  year  for  five  years  was  paid  to 
client;  it  appeared  that  attorney's 
services  were  factor,  though  not  sole 
factor,  in  effecting  settlement;  fee, 
which  had  first  been  allowed  on  as- 
sumption that  services  were  only  in- 
ducing cause  of  beneficial  legislation, 
was  reduced  to  $2,600) ; 

$3,500 — McMillan  v.  Northport 
Smelting  &  Ref.  Co.  (1908)  49  Wash. 
76,  94  Fac.  761  (attorneys  secured, 
without  opposition,  restraining  order 
preventing  removal  of  certain  machin- 
ery, saving  $250,000;  fee  reduced  to 
$1,000) ; 

$2,600— Re  Rude  (1900)  101  Fed. 
806  (attorney  for  preferred  creditor 
of  bankrupt  successfuIljF  luroseeuted 
claim  for  $7,300;  worked  thirty-five 


Digitized  by 


ANNO.-*ATTOBNEYS— FBE^~R£A30NABLENESS.  247 


4pa,  ncetvinir  compeuMtion  also  from 
another  source;  fee  reduced  to  |1.500, 
exclusive  of  retainer  of  $250) ;  Valley 
Oil  Co.  V.  Ready  (1917)  131  Ark.  531, 
199  S.  W.  915  (attorneys  procured  ap- 
pointment of  receiver  in  amicable  pro- 
ceeding; fee  reduced  to  $260)  ; 

IUiO&-Lartiffae  t.  White  (1873) 
25  La.  Ann.  826  (attorney  obtained, 
witboat  opposition,  order  discharging 
executor  and  order  requiring  erasure 
of  certain  mortsrages  against  estate; 
fee  reduced  to  $150) ; 

$1,000— Reynolds  v.  McMillan 
(1872)  63  111.  46  (simple  partition 
proceedings)  ;  Fryer  v.  Dicken  (1898) 
20  Ky.  L.  Rep.  696,  47  S.  W.  341  (at- 
torney defended  mortgaffee  in  suit  by 
creditors  seeking  to  set  aside  mort- 
gage for  $3,300,  result  of  suit  being 
that  mortgage  was  held  to  operate  as 
assignment,  but  mortgagee's  claim 
was  adjudged  to  be  preferred  one; 
other  services  were  rendered,  consists 
ing  of  preparation  of  deed  and  lien 
notes  and  in  collecting  some  money; 
coort  held  that  snm  of  $460,  which  at- 
torney had  received,  was  ample  com- 
pensation) ;  Lartigue  v.  White  (1878) 
25  La.  Ann.  291  (attorney  obtained 
certain  orders  in  case  of  succession; 
orders  were  obtained  without  opposi- 
tion and  by  consent;  fee  reduced  to 
IIOO);  Heittsheimer  v.  Schulte  (1914) 
164  App.  Div.  265,  149  N.  Y.  Supp.  631, 
modified  on  another  point  and  affirmed 
in  (1916)  214  N.  Y.  361,  108  N.  E. 
636.  Ann.  Cas.  1916E,  884  (attorney 
recovered  judgment  for  $4,176  In  easy 
trial  lasting:  less  than  one  day;  fee 
redaeed  to  fCOO) ; 

$975— Re  Raby  (1898)  25  Misc.  240, 
55  N.  y.  Supp.  87  (attorney  obtained 
injunction  to  prevent  wrongful  con- 
version of  license,  unearned  balance 
of  which  amounted  to  $600)  ; 

$500— Dorsey  v.  Corn  (1878)  2  111. 
App.  533  (simple  partition  proceed- 
ings); Scharps  v.  Hess  (1909)  120 
N.  Y.  Supp.  56  (attorney  spent  seven 
hoQra  in  consultation  with  client  rel- 
ative to  mortgage  on  client's  property 
and  in  examination  of  subject;  ad- 
lised  line  of  defense,  which  was  adopt- 
ed by  client's  next  attorney;  offered 
to  appear  up  to  trial  for  retainer  of 
1500,  and  offered,  further,  to  try 


case  for  $500,  if  unsuccessful,  or 
larger  amount  if  successful;  amount 
of  fee  reduced  to  $250) ;  Re  Ludeke 
(1898)  22  Misc.  676,  50  N.  Y.  Supp. 
962  (attorney  defended  estate  from 
claim  for  $950  for  alimony  by  wife  of, 
assignor;  attorney  was  working  part- 
ly in  his  own  interest) ; 

$375— Baldwin  v.  Mills  (1911)  66 
M'ash.  302,  119  Pac.  816  (attorney 
made  up  issues  in  simple  ejectment 
suit) ; 

$350 — Goldstein  v.  Coronum  Equip- 
ment Co.  (1918)  169  N.  Y.  Supp.  42 
(attorney  defended  action  brought  to 
recover  $1,406,  which,  after  trial  last- 
ing less  than  one  day,  was  dismissed 
on  merits  at  close  of  plaintiff's  case; 
fee  reduced  to  $150) ; 

$300— Parsons  v.  Hawley  (1894) 
92  Iowa,  175,  60  N.  W.  520  (judgment 
recovered  for  $778  was  excessive,  and 
parties  subsequently  compromised; 
court  held  that  attorneys'  fees  should 
be  based  on  amount  of  recovery,  with- 
out regard  to  judgment); 

$250 — Thomasson  v.  Latourette 
(1901)  63  App.  Div.  408,  71  N.  Y. 
Supp.  559  (attorney  recovered  judg- 
ment for  $674;  wa^  aided  by  other 
counsel  to  whom  client  paid  $200;  fee 
reduced  to  $150) ; 

$225— Frost  v.  Reinach  (1903)  40 
Misc.  412,  81  N.  Y.  Supp.  246  (attorney 
prepared  answer  and  made  two  mo- 
tions, then  client  substituted  another 
attorney;  fee  reduced  to  $130); 

$200  per  year — Baldwin  v.  Mills 
(1911)  66  Wash.  302,  119  Pac.  816 
("general  services  so  mythical  and  in- 
definite that  they  cannot  be  itqn- 
ized") ; 

$150— Szymanski  v.  Szymanaki 
(191^)  161  Wis.  145.  138  N.  W.  53  (at- 
itorney  served  summons,  complaint,  and 
affidavit  in  divorce  proceedings;  par- 
ties became  reconciled  and  notified 
attorney  to  stop  proceedings;  defend- 
ant oilered  to  pay  attorney  $75;  in 
holding  this  amount  to  be  ample  com- 
pensation, court  said:  "There  seems 
to  be  apparent  in  this  case  as  well  as 
in  some  others  which  have  come  be- 
fore us,  a  notion  that  any  young  gen- 
tleman two  or  three  years  out  of  law 
school  has  a  right  to  charge  at  the 
rate  of  $50  per  day  for  his  servicest 
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because  men  of  age,  experience,  and 
established  reputation  and  capacity  to 
perform  much  le^al  work  in  one  day 
sometimes  or  ordinarily  receive  that 
much.  But  this  ia  not  correct")  ; 

$100— Combs  V.  Combs  (1904)  26 
Ky.  L.  Rep.  617,  82  S.  W.  298  (attorney 
succeeded  in  setting  aside  ^  deed  to 
land  appraised  at  $500;  he  had  been 
paid  $76  for  services  in  lower  court 


and  it  was  held  that  allowance  of  $100 
for  services  on  appeal  was  unreason- 
able) ; 

$75— Baldwin  v.  Mills  (1911)  66 
Waah.  302,  119  Pac.  816  (attorney 
wrote  few  letters  concerning  price  of 
jack) ; 

$60— Baldwin  v.  Mills  (Wasii.)  su- 
pra (attorney  represented  client  in 
trial  in  justice's  court).     H.  N.  6. 


JAMES  FARNON,  Respt., 

V. 

SILVER  KING  COALITION  MINES  COMPANY,  Appt 

Utah  Supreme  Court  —  Auffuat  SO,  1017, 
(50  Utah,  296,  167  Pac.  676.) 

Damagres  —  personal  injury  —  acts  of  physicians. 

1.  An  employer  whose  negligence  causes  the  breaking  of  an  employee's 
leg  is  not  relieved  from  liability  for  the  full  damages  caused  by  its  shorten- 
ing and  forming  an  imperfe^ct  union,  by  the  fact  that  after  the  leg  was 
properly  set  the  cast  accidentally  slipped,  and  the  physicians  feared  to 
attempt  to  replace  the  ends  of  the  break  in  apposition  because  of  danger 
of  loss  of  the  leg. 

iSee  note  on  this  question  beginning  on  page  255.] 


pleading  —  severa!  causes  of  action 

—  switching. 

2.  One  seeking  damages  from  his 
miployer  for  personal  injuries  may 
charge  as  many  acta  or  omissions  con- 
stituting negligence  as  the  circum- 
stances warrant,  and  rely  on  one  or 
all,  without  being  subject  to  the 
charge  of  switching  from  one  theory 
to  another. 

[See  18  R.  C.  L.  621 ;  20  R.  C.  L.  176; 
21  R.  C.  L.  500.] 

Master  and  servant  —  vice  principal 

—  operation  of  cage  in  mine. 

3.  One  employed  by  the  owner  of  a 
mine  to  operate  the  cage  by  whigh  em- 
ployees are  conveyed  to  and  from  their 
work  is,  in  the  performance  of  such 
work,  a  vice  principal  of  the  owner. 

J<4nt  debtors  —  employer  and  vice 
principal. 

4.  An  employer  and  his  vice  prin- 


cipal may  properly  be  charged  joint- 
.ly  with  liability  for  the  negligence  of 
the  latter  in  the  performance  of  the 
duties  of  his  employment. 
Master  and  servant  —  fellow  servant 
—  miner  and  operator  of  cage.  • 

5.  One  employed  in  the  ordinary 
work  in  a  mine  is  not  a  fellow  servant 
of  the  one  charged  with  the  opera- 
tion of  the  cage  by  which  he  is  con- 
veyed to  his  place  of  work. 

—  negligence  as  matter  of  law  —  for- 
getting to  perform  duty. 

6.  For  the  one  employed  to  operate 
the  cage  by  which  employees  are  low- 
ered to  their  work  in  a  mine,  to  forg-et 
to  engage  the  clutch  when  releasing: 
the  brake  to  lower  a  cage  containing 
employees,  so  that  the  cage  falls  to 
the  injury  of  the  employees,  is  ne^rli- 
gence  as  matter  of  law. 

[See  18  R.  C.  L.  545  ;  20  R.  0.  L.  9.] 


Appeal  by  defendant  from  a  judgment  of  the  District  Court  for  Salt 
Lake  County  (Lewis,  J.)  in  favor  of  plaintiff  in  an  action  brought  to  re- 
cover damages  for  personal  injuries  allegeil  to  have  been  caused  by  defends 
Mit's  negligence.  Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 
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Messrs.  Dickson,  EUiB,  Ellis,  & 
Schnlder  and  Marioneauz,  Stot^  & 
Beck  for  appellant. 

Messrs.  Weber  &  Olson,  for  respond- 
ent:* 

Johnson,  the  engineer,  was  negli- 
gent, and  his*  negligence  was  the  proxi- 
mate cause  of  plaintiff's  injuries. 

Nye  V.  Sochor,  92  Wis.  40,  63  Am.  St. 
Rep.  896,  65  N.  W.  864;  4  Labatt, 
Mast  &  S.  2d  ed.  4995;  Toledo  Brew- 
ing &  Halting  Co.  v.  Bosch,  41  C.  C.  A. 
482,  101  Fed.  630;  Parker  v.  Fair- 
banks-Morse Mfg.  Go.  130  Wis.  525, 
110  N.  W.  409;  Union  P.  R.  Co.  v.  Mc- 
Donald, 152  U.  S.  262,  38  L.  ed.  434, 
14  Sup,  Ct.  Rep.  619;  Ergo  v.  Merced 
Falls  Gas  &  E.  Co.  161  Cal.  334,  41 
LR.A.CN.S.)  79,  119  Pac.  101. 

The  plaintiff  was  in  no  way  negli- 
gent in  selecting  the  physicians,  and 
unless  he  himself  did  something  to 
aggravate  his  injuries  the  company 
would  still  be  liable  for  the  full  ex- 
tent of  the  damages. 

Secord  v.  St.  Paul,  M.  &  M.  R.  Co. 
5  McCrary,  515,  18  Fed.  221 ;  13  Cyc. 
77;  Pullman  Palace  Car  Co.  v.  Bluhm, 
109  111.  20,  50  Am.  Rep.  603;  Loeser  v. 
Humphrey,  41  Ohio  St.  378,  52  Am. 
Rep.  86,  12  Am.  Neg.  Cas.  487;  Reed 
V.  Detroit,  108  Mich.  224,  65  N.  W. 
967;  McGarrahan  v.  New  York,  N.  H.- 
t  H.  R.  Co.  171  Mass.  211,  50  N.  E. 
eiO.  4  Am.  Neg.  Rep.  284;  Hunt  v. 
Boston  Terminal  Co.  212  Mass.  99,  48 
LR.A.(N.S.)  116,  98  N.  E.  786;  Gray 
V.  Boston  Elev.  R.  Co.  215  Mass.  143, 
102  N.  E.  71,  8  N.  C.  C.  A.  602,  8  R. 
C.  L.  449;  Fields  v.  Mankato  Electric 
Traction  Co.  116  Minn.  218,  133  N.  W. 
577;  Wallace  v.  Pennsylvania  R.  Co. 
222  Pa.  556,  128  Am.  St.  Rep.  817,  71 
Atl.  1086;  Doran  v.  Waterloo,  C.  F.  & 
X.  R.  Co.  —  Iowa,  — ,  147  N.  W.  1100; 
Selleck  v.  Janesville,  100  Wis.  157,  41 
LR.A.  563,  69  Am.  St.  Rep.  906,  75  N. 
W.  976.  4  Am.  Neg.  Rep.  352. 

Thnnnan,  J.,  delivered  the  opin- 
ion of  the  court: 

The  respondent,  a  miner,  was  se- 
verely injured  while  in  the  employ- 
ment of  defendant  corporation  in  one 
of  its  mines  in  Park  City,  Utah.  His 
place  of  work  was  on  the  600-foot 
level  of  what  is  known  as  the  Alli- 
ance tunnel.  His  mode  of  in^ess 
and  egress  to  and  from  his  place  of 
vork  was  by  means  of  a  vertical 
dimble  compartment  shaft,  extend- 
ins  from  the  500-foot  level  down- 


ward, in  which  a  cage  was  operated 
by  an  engineer  employed  by  the  de- 
fendant company.  The  cage  was 
operated  by  means  of  an  electric  en- 
gine, controlled  and  manipulated  by 
the  engineer,  whose  place  of  work 
was  on  the  500-foot  level,  about  30 
feet  from  the  top  of  the  shaft.  A 
cage  was  connected  with  the  engine 
by  a  steel  cable,  and  it  was  the  duty 
of  the  engineer,  by  means  of  the  en- 
gine, to  lower  and  raise  the  cage  as 
might  be  necessary  for  the  purpose 
of  carrying  men  to  and  from  their 
places  of  work  on  the  lower  levels 
of  the  mine.  The  cage  in  its  down- 
ward course  was  controlled  by  the 
engineer  by  means  of  a  brake  and 
clutch.  When  the  men  were  in  the 
cage  and  ready  to  be  lowered,  they 
would  give  a  signal  to  the  engineer, 
who  would  release  the  brake  and 
simultaneously  set  the  clutch.  The 
clutch  prevented  the  cage  from  drop- 
ping to  the  bottom  by  its  own 
weight.  On  the  date  of  l^e  accident 
in  which  the  plaintiff  was  injured, 
he  and  another  miner  entered  the 
cage  on  the  500-foot  level,  for  the 
purpose  of  being  lowered  to  the  600- 
foot  level,  their  place  of  work.  They 
gave  the  signal  to  the  engineer,  who 
immediately  released  the  brake,  and, 
according  to  his  own  admission,  for- 
got to  set  the  dutch.  The  result 
was,  the  cage,  by  force  of  gravity, 
suddenly  dropped  to  and  upon 
a  bulkhead  constructed  across  the 
shaft  at  a  point  10  feet  below  the 
600-foot  level.  The  cage  dropped  by 
its  own  weight  and  the  weight  of 
its  cargo  a  vertical  distance  of  lid 
feet,  and  necessarily  fell  with  tre- 
mendous impact  upon  the  bulkhead 
below.  The  plaintiff  was  severely  in- 
jured in  the  fall.  His  left  leg  was 
fractured  between  the  knee  and  hip 
about  the  middle  of  the  long  bone. 
His  foot  was  crushed  and  lacerated 
on  the  bottom,  and  his  whole  side, 
clear  up  into  the  shoulder,  was 
bruised,  contused,  and  had  begun  to 
become  discolored,  due  to  extravasa- 
tion of  blood  in  the  tissues,  at  the 
time  the  physician  made  his  first  ex- 
amination. Plaintiff  was  taken  to 
the  hospital  in  Park  City  and  treated 
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for  his  injuries.  After  h6  had  been 
there  for  several  days,  by  some 
means  unexplained,  the  cast,  which 
had  be^  used  by  the  physicians  in 
setting^  his  limb  and  holding  the 
broken  bones  in  apposjtion  so  that 
the  needs  would  knit  together,  be- 
came displaced  and  pushed  down. 
The  upper  part  of  the  leg  became  out 
of  place.  The  bones,  instead  of  be- 
ing in  apposition,  lapped  over.  A 
new  cast  was  put  on  the  leg  in  that 
condition.  No  weight  was  attached 
or  used,  on  account  of  his  nervous 
condition  and  the  expressed  fear  of 
the  attending  physician  that  he 
would  be  more  likely  to  lose  his  leg. 
The  injury  to  the  plaintiff  was  per- 
manent. He  brought  this  action  to 
recover  damages.  Thf  case  was 
tried  to  a  jury,  and  a  verdict  ren- 
dered in  his  favor.  The  defendant 
corporation  appeals  and  assigns 
numerous  errors,  but  relies  mainly 
on  the  following: 

"The  court  erred  in  overruling  ap- 
pellant's objection,  made  at  the 
trial,  to  any  evidence  being  received 
in  this  action,  on  the  ground  that 
the  plaintiff  failed  to  state  a  cause 
of  action." 

"The  court  erred  in  giving  to  the 
iury  the  following  portion  of  instruc- 
tion No.  6 :  'The  court  instructs  you 
in  this  case,  as  a  matter  of  law,  that 
the  dropping  of  the  cage  in  the  man- 
ner shown  by  the  undisputed  evi- 
dence in  the  case  occurred  through 
the  negligence  of  the  defendant 
Johnson,  and  that  for  such  negli- 
gence both  defendants  Johnson  and 
the  mining  company  are  equally  re- 
sponsible to  the  plaintiff.  .  .  " 

"The  court  erred  in  giving  the 
iury  the  following  portion  of  instruc- 
tion No.  13:  'The  amount  you  are 
to  award  the  plaintiff  should  not  be 
diminished  because  of  anything  the 
physicians  did  or  failed  to  do.' " 

'The  court  erred  in  refusing  to 
give  to  the  jury  the  appellant's  re- 
quest No.  1,  which  was  as  follows: 
'The  court  instructs  the  jury  that 
under  the  undisputed  evidence  in 
this  case  the  engineer  Johnson  was 
a  fellow  servant  of  the  plaintiff,  and 
that  the  defendant  Silver  King 


Coalition  Mines  Company  is,  there- 
fore, not  HaUe  to  the  plaintiff  for 
the  injury  which  he  sustained,  and 
your  verdict  must  be  in  favor  of  the 
defendant  mining  company.' " 

The  proposition  of  appellant  relied 
on  in  its  first  assignment  of  error, 
that  "the  complaint  fails  to  state  a 
cause  of  action,"  will  now  be  con- 
sidered. The  complaint,  in  sub- 
stance, alleges:  (1)  Defendant's  cor- 
porate capacity;  (2)  its  ownershq) 
of  the  mine;  (3)  the  emplojnnent  of 
plaintiff;  (4)  his  place  of  work ;  (5) 
the  location  of  the  shaft  in  which 
the  cage  was  operated;  (6)  its  re- 
lation to  plaintiff's  place  of  work; 
(7)  the  purpose  of  the  cage  ;  (8)  how 
it  was  operated  by  the  engineer;  (9) 
the  employment  of  the  engineer; 
(10)  his  duties  in  respect  to  the  cage 
and  the  persons  being  carried  there- 
in; (11)  the  carelessness  of  defend- 
ant company  in  failing  to  employ  a 
competent  engineer;  and,  finally,  the 
carelessness  and  negligence  of  both 
the  engineer  and  the  company  in 
operating  the  cage  while  attempting 
to  convey  plaintiff  to  his  place  of 
.  work,  together  with  the  consequent 
injury  to  him  and  his  claim  for  dam- 
ages. Not  a  single  element  of  a  good 
complaint  against  both  defendants 
is  omitted,  although  it  may  not  be 
perfect  in  form  as  against  objections 
made  by  a  hypercritical  pleader 
seeking  for  technical  defects.  Plain- 
tiff had  the  right  to  charge  as  many 
acts  or  omissions  constituting  negli- 
gence as,  in  the  mind  of  the  pleader, 
the  circumstances  warranted,  and  to 
rely  upon  one  or  all,  according  to 
the  facto,  without 
being  subject  to  the  cm^pim  of 
charge  of  switching  — "^"«"»»- 
from  one  theory  to  another. 

The  defendant  Johnson,  under  the 
allegations  of  the  complaint,  was  a 
vice  principal  of  the 
defendant  corpora-  nHt!i^«^"pHMf- 
tion,  and  was  em- 
ployed  to  do  work 
which  could  only  be  done  by  the  com- 
pany ;  and  the  company  was  respon- 
sible for  the  manner  in  which  he  did 
it,  and  could  not,  even  if  it  desired, 
evade  the  responsibility  or  shift  the 
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harden  to  the  shoulders  of  another. 
Hence  the  negligrence  of  Johnson  was 
also  the  negligence  of  the  company, 

Mmt  ««Mo«-  an<l.  the  ^^^""^^ 
cMptom  «■«  against  both  was 
w«pH.eipia.  therefore  not  ob- 
jectionable from  the  standpoint  of 
sood  pleading.  Taking  from  the 
jury,  for  f atlure  of  proof,  the  charge 
of  negligence  in  employing  the  en- 
gineer, did  not  and  could  not  affect 
the  other  allegation^  charging  both 
defendants  with  negligence  in  oper- 
ating the  cage.  This  assignment  of 
error  is  manifestly  without  merit. 

In  this  connection  we  may  as  well 
consider  the  trial  court's  refusal  to 
instruct  the  jury,  as  requested  by 
the  defendant,  that  the  engineer 
Johnson  and  the  plaintiff  were  fellow 
servants.  This  refusal  of  the  court 
is  assigned  as  error,  but  it  is  doubt- 
ful if  appellant  relies  on  it,  inasmuch 
as  it  is  barely  referred  to  in  the 
argument.  What  we  have  already 
Bsid  in  this  opinion  practicaUy  dis- 
poses of  this  question  also.  -  The 
relation  of  the  parties  to  each  other 
and  to  the  company,  the  nature  of 
their  work,  and  the  places  where 
they  worked,  ren- 
^"ImTo^  dered  it  impossible 
S.nSJ:'JiS?i.for  them  to  have 
been  fellow  servants 
under  any  theory  of  the  law  as  de- 
clared by  our  statute.  This  assign- 
ment, therefore,  cannot  be  sustained. 

But  it  is  assigned  as  error,  and 
urged  with  much  force,  that  the  trial 
court  erred  in  instructing  the  jury, 
as  matter  of  law,  that  the  dropping 
of  the  cage  in  the  manner  shown  by 
the  undisputed  evidence  in  the  case 
occurred  through  the  negligence  of 
the  defendant  Johnson,  and  that  for 
such  negligence  both  defendants 
Johnson  and  the  mining  company 
were  equally  responsible  to  the  plain- 
tiff. We  have  taxed  our  mentality 
in  a  conscientious  endeavor  to  pre- 
pare a  proper  instruction  that  could 
have  submitted  this  matter  to  the 
jury  as  a  question  of  fact.  Every  in^ 
stmction  we  have  been  able  to  con- 
ceive of,  if  given,  would  have  been 
manifest  error  against  the  plaintiff. 
While  this  is  not  a  case  of  res  ipsa 


k>quitur,  it  is  just  as  conclusive,  and, 
if  possible,  more  convincing  and  sat- 
isfactory, as  proof  of  the  fact. 

The  defendant  Johnson  was  the 
company's  engineer.  His  duty,  as 
disclosed  by  the  record,  was  to  oper- 
ate the  cage  for  the  purpose  of 
carrying  men  and  .material  to  and 
from  the  lower  workings  of  the  mine. 
If  the  engineer  kept  control  of  the 
cage  by  properly  using  the  brake  and 
clutch,  there  was  little  or  no  danger. 
If  by  inattention  to  these  simple  de- 
tails he  lost  control,  disaster  would 
result.  His  mind  was  not  engrossed 
by  attention  to  other  duties.  It  was 
a  position  of  grave  responsibility, 
but  the  duties  pertaining  to  it  were 
so  simple  and  free  from  complica- 
tions as  to  render  it  almost  impossi- 
ble to  fail  in  a  proper  performance 
of  them,  except  through  a  want  of 
care  constituting  negligence.  The 
plaintiff,  as  before  stated,  on  the  oc- 
casion of  the  accident,  entered  the 
cage  to  be  lowered  into  the  mine. 
The  signal  to  lower  was  given  to  the 
engineer  in  the  usual  manner.  He 
released  the  brake,  but  did  not  set 
the  clutch.  The  result  was  in- 
evitable. The  cage,  in  which  were 
the  plaintiff  and  a  fellow  laborer, 
suddenly  dropped  to  a  depth  of 
110  feet,  and,  in  the  language 
of  plaintiff's  companion,  who  was 
a  witness,  "smashed  into  the 
bulkhead"  below.  The  plaintiff  was, 
as  before  stated,  severely  injured. 
The  only  excuse  offered  by  the  en- 
gineer for  failing  to  set  the  clutch 
was  that  "it  slipped"  his  "mind;"  in 
other  words,  he  forgot  it.  He  forgot 
to  perform  one  of  the  most  impor- 
tant duties  that  was  ever  imposed  by 
a  master  upon  a  servant.  There  is 
no  possible  excuse  in  law  for  such 
neglect.  The  instruction  of  the  trial 
court  was,  in  effect,  the  ,only  proper 
instruction  that  could  have  been 
given  under  the  un- 
disputed facts.  It 
therefore  became  a 
Question  of  law,  and 
tiie  court  did  not  err  when  It  took 
it  from  the  jury.  4  Labatt,  Mast.  & 
S.  2d  ed.  p.  4995;  38  Cyc.  p.  1534, 
note  34,  and  cases  cited. 

There  is  |^ut  one  question  remain- 
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ing  to  be  disposed  of,  but  the  zeal 
tuid  earnestness  of  appellant's  coun- 

hgI  jn  maintaining  the  validity  of 
their  contention  on  this  point  implies 
a  conviction  which  calls  for  a  careful 
examination  of  the  question.  In  its 
fifth  assignment  of  error  appellant 
charges  that  the.  court  erred  in  giv- 
ing to  the  jury  the  following  .portion 
of  instruction  No.  18 :  "The  amount 
you  arato  award  the  plaintiff  should 
not  be  diminished  because  of  any- 
thing the  physicians  did  or  failed 
to  do."  Whether  this  instruction 
was  valid  or  invalid  depends,  of 
course,  upon  the  facts  and  circum- 
stances of  the  case  and  the  law  ap- 
plicable to  such  facts,  rather  than 
upon  propositions  of  law  applicable 
to  a  different  state  of  facts. 

As  already  stated,  after  plaintiff 
was  taken  to  the  hospital  his  injuries 
were  dressed  by  the  physicians.  The 
ends  of  the  broken  bones  of  his  leg 
were  brought  together  in  apposition 
so  they  would  knit.  The  leg  was 
then  placed  in  a  plaster  cast.  Other 
treatment  was  administered,  but  it 
is  not  pertinent  here.  After  he  had 
been  in  the  hospital  for  several  days 
imder  treatment,  the  attending  phy- 
sician was  called  to  the  hospital  and 
found  that  the  cast  had  been  pushed 
down  on  the  leg.  The  upper  part  of 
the  leg  was  not  in  position.  The  at- 
tending physician  called  in  another 
physician.  They  put  a  new  cast  on 
the  leg  and  put  the  patient  to  bed 
without  any  weights  on  the  limb. 
They  decided  if  they  put  weights  on 
they  might  lose  the  foot  and  the 
lower  part  of  the  leg.  His  nervous 
condition  would  not  allow  the  use  of 
weights,  as  the  weights  would  be 
pulled  one  way  or  the  other  and  he 
would  be  more  likely  to  lose  his  leg. 
Instead  of  the  bones  being  in  apposi- 
tion,, as  they  were  when  first  set, 
they  had  become  displaced  about  2 
inches.  They  tried  to  replace  the 
bones,  but  could  not  do  it.  They  put 
on  a  new  cast  while  the  leg  was  in 
that  condition.  It  would  have  re- 
quired considerable  force  to  pull  the 
bones  into  position.  They  would 
have  done  more  injury  to  the  leg  be- 
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low  than  the  overlapping  of  the 
bones  would  cause. 

The  foregoing  is  the  substance  of 
the  testimony  on  that  point,  of  the 
attending  physician.  Dr.  Browning. 
Upon  the  point  that  the  limb  could 
not  be  restored  to  apposition  and 
weights  put  on  under  the  circum- 
stances, this  testimony  is  corrobo- 
rated by  Dr.  Le  Compte,  the  assist- 
ing physician.  The  testimony  also 
strongly  tends  to  show  that  for  sev- 
eral days  before  the  cast  became" 
loose  and  displaced,  and  at  about 
that  time,  plaintiff  was  more  or  less 
delirious,  unconscious,  and  restless. 
There  was  also  some  evidence  to  the 
effect  that  plaintiff  had  indulged  in 
intoxicants,  and  became  intoxicated. 
Appellant  contends  that  this  ac- 
counts for  the  condition  he  was 
found  in  when  the  cast  became  dis- 
placed; that  while  in  a  state  of  in- 
toxication he  himself  removed  the 
cast,  and  thus  became  responsible 
for  the  increased  injury.  Respond- 
ent denies  that  he  became  intox- 
icated, and  attributes  the  displace- 
ment of  the  cast  to  his  unconscious 
movements  while  in  a  delirious  con- 
dition. The  court,  by  its  instruction, 
fairly  submitted  this  question  to  the 
jury.  He  instructed  them  to  the 
effect  that  the  plaintiff  could  not  re- 
cover for  increased  injury  caused  by 
his  own  wilfulness  or  negligence. 
The  verdict  of  the  jury  is,  therefore, 
conclusive  against  appellant's  con- 
tention that  any  increased  injury  to 
the  plaintiff  was  due  to  his  own  wil- 
fulness or  negligence. 

This  brings  us  back  to  the  jwirtic- 
ular  question  under  review :  Did  the 
court  err  in  instructing  the  jury  that 
the  damages  to  be  awarded  the  plain- 
tiff should  not  be  diminished  by  any- 
thing the  physicians  did  or  faUed  to 
do?  The  question  arises.  What  did 
the  physicians  do  to  increase  the  in- 
jury? As  far  as  the  record  dis- 
closes, they  did  nothing  that  could 
have  had  that  effect.  They  found 
the  plaintiff  in  a  certain  condition, 
for  which  they  were  not  in  any  sense 
responsible.  They  found  him  with 
the  cast  slipped  down  and  the  broken 
bones  lapping  one  over  the  other. 
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Tiiey  did  thdr  best,  under  the  cir-^ 
eonutanoes,  according  to  their  tes- 
timony. They  put  on  a  new  caat  in 
the  condition  the  limb  was  in  with** 
out  effecting  an  apposition  of  the 
ixoken  bones,  and  without  attachinsr 
weights  to  the  limb.  This,  they  con- 
cluded, would  be  impracticable  and 
exceedingly  dangerous.  So  far  from 
doing  anything  to  increase  the  in- 
jury, what  they  did  was  a  distinct 
benefit,  and  left  the  limb  in  better 
condition  than  they  found  it. 

The  next  question  is,  What  did  the 
physicians  fail  to  do  that  increased 
the  injury?  This  question  has  al- 
ready been  answered.  The  testi- 
mony tends  to  show  that  all  was 
done  that  could  be  done  without 
making  matters  worse.  We  have  the 
oncontroverted  opinion  of  Dr. 
Browning  and  Dr.  Le  Compte,  grad- 
uates of  medical  colleges  and  physi- 
cians of  standing  and  repute.  If 
their  professional  opinions  as  'to 
what  could  be  done,  or  what  should 
have  been  done  under  the  circum- 
stances, were  incorrect,  they  ought 
to  have  been  controverted  and  the 
truth  made  to  appear.  But  they 
were  not,  and  their  testimony  and 
professional  opinions  stand  in  the 
record  as  uncontroverted  facts. 
Unless,  therefore,  the  law  is  such 
that  a  party  who  is  responsible  for 
an  original  injury  may,  nevertheless, 
be  relieved  from  responsibility  for 
m  aggravation  of  that  injury  by  ac- 
cidental means,  we  cannot  conceive 
how  appellant  in  the  case  at  bar  can 
escape  liability  for  whatever  injuries 
the  plaintiff  has  sustained.  It  is  nec- 
essary, therefore,  to  give  due  con- 
sideration to  the  authorities  cited  by 
appellant  in  support  of  its  conten- 
tkm. 

Appellant  cites  the  following  cases : 
Secord  v.  St,  Paul,  M.  &  M.  R.  Co. 
(188S)  6  HcCrary,  515, 18  Fed.  221 ; 
Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  v. 
Soltivan  (1896)  141  Ind.  83,  27 
L.R.A.  840,  60  Am.  St.  Rep.  313,  40 
N.  E.  138;  Eighmy  v.  Union  P.  R. 
Co.  (1896)  93  Iowa,  538,  27  L.R.A. 
296,  61  N.  W.  1056;  York  v.  Chicago, 
H  &  St.  P.  R.  Co.  (1896)  98  Iowa, 
544.  67  N.  W.  674;  Atchison,  T.  & 


S.  F.  R.  Co.  V.  Zeiler  (1894)  64  Kan. 
340,  38  Pac.  282;  South  Florida  R. 
Co.  V.  Price  (1893)  32  Fla.  46, 18  So. 
638, 13  Am.  Neg.  Cas.  839;  Union  P, 
R.  Go.  V.  Artist  (1894)  23  L.RJ^. 
581,  9  C.  C.  A.  14, 19  U.  S.  App.  612, 
60  Fed.  365;  notes  in  4  L.RJ^.(N.S.) 
66,  subd.  IV.,  and  17  L.R.A.(N.S.) 
1168;  Texas  C.  R.  Co.  v.  Zumwalt, 
30  L.R.A.(N.S.)  1206;  40  L.R.A. 
(N.S.)  486. 

Secord  v.  St.  Paul,  M.  &  M.  R.  0>. 
supra,  is  similar  to  the  case  at  bar 
only  in  respect  to  the  form  of  action. 
The  plaintiff  sought  to  recover  dam- 
ages for  a  personal  injury.  The 
question  as  to  increased  injury  on 
account  of  negligence  of  the  physi-, 
cians  arose  incidentally,  during  the 
progress  of  the  case,  the  same  as  in 
the  present  case.  The  opinion  is 
merely  instructions  to  the  jury  ren- 
dered by  a  Federal  district  court  dur- 
ing the  trial  of  the  case,  and  is  sub- 
ject to  the  criticism  made  by  re- 
spondent that  it  is  not  an  opinion  by 
an  appellate  court  or  on  motion  for 
a  new  trial,  where  opportunity  is  af- 
forded for  a  dehberate  exercise  of 
calm  and  enlightened  judgment. 
But,  in  addition  to  this,  the  case  is 
one  in  which  the  court  submits  to  the 
jury  two  questions  of  fact,  namely: 
(1)  Whether  or  not  the  plaintiff 
himself  was  guilty  of  contributory 
negligence  ;  and  (2)  whether  or  not 
the  attending  physician  selected  by 
the  company  was  negligent  in  his 
treatment,  and  the  injury  to  the 
plaintiff  was  thereby  increased.  In 
either  case,  if  answered  in  the  af- 
firmative, the  court  states  the  law 
to  be  that  plaintiff  could  not  recover. 
But,  as  we  have  shown  in  the  pres- 
ent case,  the  jury  by  its  verdict 
found  the  plaintiff  was  not  guilty  of 
either  wilfulness  or  negligence,  and 
the  undisputed  facts  show  the  physi- 
cians were  not.  In  our  judgment, 
respondent  concedes  too  much  when 
it  admits  that  the  Secord  Case  sup- 
ports apx>ellant's  contention. 

In  Pittsburgh,  C.  C.  &  St.  L.  R. 
Co.  V.  Sullivan  (1895)  141  Ind.  83, 
27  L.R.A.  840,  50  Am.  St.  Rep.  313, 
40  N.  E.  138,  the  plaintiff  sued  the 
defendant  direct  for  damages  in- 
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curred  by  the  alleged  malpractice  of 
a  company  physician  in  amputating 
his  arm,  white  treating  him  for  an 
injury  to  his  hand  which  occurred 
while  engaged  in  coupling  cars  on 
defendant's  railroad.  The  physician 
administered  chloroform  to  the 
plaintiff  under  promise  to  him  that 
he  would  not  amputate  his  arm  while 
under  its  influence.  The  original  in- 
jury was  apparently  lost  sight  of  en- 
tirely. There  was  no  claim  for  dam- 
ages on  that  account.  The  court  held 
that  if  the  defendant  in  that  case 
used  reasonable  care  in  selecting  a 
competent  physician  it  was  not  re- 
sponsible for  his  acts  or  omissions. 
.This  seems  to  be  the  law  in  a  case 
of  that  kind,  but  it  has  no  applica- 
tion to  the  facts  of  this  case. 
In  Eighmy  v.  Union  P.  R.  Co. 

(1895)  93  Iowa,  538,  27  L.R.A.  296, 
61  N.  W.  1056,  the  plaintiff,  a  brake- 
man,  while  coupling  cars  on  defend- 
ant's road,  had  his  hand  crushed 
between  the  bumpers  of  the  cars. 
He  sued  for  damages  on  two  counts : 
One  directly  for  the  injury  occurring 
in  the  accident;  the  other  for  negli- 
gent treatment  by  the  company 
physician.  On  the  first  count  the 
special  verdict  of  the  jury  went  far 
towards  establishing  plaintiff's  con- 
tributory negligence.  The  jury  re- 
turned a  general  verdict  for  plain- 
tiff for  $1,500  damages.  This  is  an- 
oth^  case  in  which  the  court  held 
that  the  duty  of  defendant  was  dis- 
charged when  it  selected  a  reason- 
ably competent  physician,  and  that 
in  such  case  it  was  not  responsible 
for  his  negligence.  It  is  not  neces- 
sary for  us  to  express  an  opinion  as 
to  whether  or  not  we  approve  that 
opinion.  It  is  sufficient  to  say  it  has 
no  application  in  a  case  where,  as 
matter  of  law,  the  court  is  able  to 
say  the  physician  was  not  negligent. 

York  V.  Chicago,  M.  &  St.  P.  R.  Co. 

(1896)  98  Iowa,  544.  67  N.  W.  674. 
In  this  case  the  plaintiff's  intestate 
was  injured  in  a  collision,  and  was 
treated  by  a  physician  selected  by 
the  company.  The  injury  proved 
fatal.  Plaintiff  sued  for  damages. 
The  case  was  tried  by  a  jury.  At 
the  close  of  the  evidence  the  court 


directed  a  verdict  for  the  defendant. 
Damages  were  daimed  both  on  ac- 
count of  the  accident  and  the  negli- 
gence of  the  physician.  Havinff 
found  that  the  defendant  was  not 
liable  for  the  accident,  the  court  ap- 
plied the  ordinary  rule  that  defend- 
ant was  not  liable  for  the  negligence 
of  its  physicians  if  it  used  ordinary 
care  in  selecting  reasonably  com- 
petent persons. 

Atchison.  T.  &  S.  F.  R.  Co.  v, 
Zeiler  (1894)  54  Kan.  340,  38  Pac. 
282.  In  this  case  plaintiff's  intestate 
was  injured  in  a  railroad  accident  on 
defendant's  railroad,  and  subse- 
quently died.  The  action  was  for 
both  the  original  injury  occurring 
in  the  accident,  and  for  the  negligent 
tr^tment  by  the  physician.  As  to 
the  orginal  injury*  defendant  was 
held'  not  liable,  as  the  injury  re- 
sulted from  the  negligence  of  a  fel- 
low servant.  On  the  question  of 
negligent  treatment  by  the  physi- 
cian, the  court  held  in  accorduice 
with  the  usual  rule;  there  being  no 
allegation  or  proof  that  the  physi- 
cian employed  was  not  competent 
or  skilled  in  his  profession,  the  com- 
pany could  not  be  held  liable  for  his 
negligence. 

Union  P.  R.  Co.  v.  Artist  (1894) 
23  L.RJV.  581,  9  C.  C.  A.  14,  19  U, 
S.  App.  612,  60  Fed.  365.  The  ques- 
tion to  be  decided  in  this  case  is  thus 
put  by  the  learned  judge  who  ren- 
dered the  opinion:  "Was  the  com- 
pany liable  for  the  malpractice  of 
the  physicians  or  the  carelessness  of 
the  attendants  at  the  hospital,  if 
that  hospital  was  maintained  as  a 
charitable  enterprise,  and  not  for 
the  purpose  of  deriving  profit  from 
it  ?  "  The  court  decided  it  was  not. 
The  question  put  and  determined  by 
the  court  shows  that  the  case  has 
no-  application  here. 

The  case  and  notes  in  17  L.R^. 
(N.S.),  30  L.R>A.(N.S.),  and  40 
L.R.A.  (N.S.) ,  supra,  shed  no  light 
whatever  on  the  question  now  under 
review.  They  are  generally  to  the 
same  effect  as  th3  cases  we  have 
examined. 

In  view  of  the  facts  found  and 
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Opinion  expressed  before  commenc* 
iag  a  review  of  these  cases,  it  was 
perhaps  unnecessary  to  devote  the 
time  we  have  to  their  consideration. 
Our  excuse  for  so  doin^  has  been 
promoted  by  a  desire  to  make  our 
position  as  clear  and  free  from 
doubt  as  possible.  Finding^,  as  we 
do  from  the  record  before  us,  that 
the  increased  injury  to  the  plaintiff 
was  not  due  to  his  own  negUgence  or 
wilfulness,  or  to  any  intervening 
efficient  cause,  it  follows,  as  a  matter 
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of  law,  that  it  must  be  attributed  to 
the  original  injury, 
resulting  from  the  ^^^^i^^TnV^ 
negligence   of   the  ^ii,"'  »•'»»'»»- 
defendant.  This  be- 
ing the  view  of  the  court/ it  is  not 
necessary  to  review  the  authorities 
cited  by  respondent  or  the  other  as- 
signments of  error. 

The  judgment  of  the  trial  court  is 
affirmed,  respondent  to  recover  costs. 

Frick,  Gh.  J.,  and  McCarty,  Corf- 
man,  and  Gideon,  JJ.,  concur. 
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Liability  of  perton  causing  injury  for  aggravatian  thereof  by  accident 


L  Generally,  266. 

IL  Injury  aggrravated  by  fall  generally, 
255. 

IIL  Injury  aggravated  by  fall  while  using 
enatchea,  267. 

/.  OmeraUy, 

The  rale  that  a  wrongdoer  Is  liable 
only  for  the  direct  and  proximate  re- 
sQlt  of  his  wrongful  act,  and  cannot 
be  charged  with  liability  for  the  re- 
salt  of  a  separate,  independent,  and 
intervening  act,  for  which  he  is  in  no 
my  responsible,  has  been  applied  in 
a  nnmbn'  of  cases  to  the  situation  ex- 
isting where  a  person  receives  an  in- 
jniy  through  the  negligent  act  of  an- 
■ther,  and  the  injury  is  afterwards 
aggravated,  and  a  recovery  retarded, 
by  some  accident  not  resulting  from 
the  failure  of  the  injured  person  to 
ose  ordinary  care.  Under  such  cir- 
cBmstances,  if  the  accidental  or  sec- 
ond injury  is  conceived  to  be  a  se- 
quaice  or  natural  result  likely  to  flow 
from  the  original  injury,  the  wrong- 
doer is  held  to  be  liable  for  the  entire 
damage  sustained;  but,  if  the  second 
iitjary  is  considered  as  attributable  to 
a  distinct  intervening  cause,  the 
wrongdoer  is  held  to  be  liable  only 
for  the  original  injury. 

See  the  following  subdivisiona, 
vherdn  the  cases  are  grouped,  for 
convenience  only,  according  to  the  cir- 
nmstances  under  which  the  accident 
aggravating  the  original  injury  oc- 
ewred. 


IV.  Injury  aggravated  while  bedridden, 

268. 

V.  Injury  a^ravated  while  riding  in 

conveyance,  269. 
VI.  Miscellaneous,  260. 

//.  Injury  aggravated  by  fall  generaUp. 

In  Wilder  v.  General  Motorcycle 
Sales  Co.  (1919)  232  Mass.  305,  122 
K.  E.  319,  it  appeared  that  the  plain- 
tiff was  injured  in  a  motorcycle  acci- 
dent, sustaining,  among  other  injuries, 
a  broken  leg.  Several  months  after 
the  accident,  while  descending  a  flight 
of  stairs,  the  plaintiff's  leg  gave  way 
under  her,  and  it  was  found  that  the 
leg  had  again  been  broken  at  or  near 
the  place  of  the  flrst  break.  The  court 
held  that  a  finding  of  the  jury  to  the 
effect  that  the  second  break  was  "the 
result  of  the  accident,  without  the  in- 
tervention of  any  negligence  on  her 
part  or  any  independent  cause,"  was 
warranted,  saying:  "It  could  have 
been  found  that  the  second  injury  was 
received  while  the  bone  was  weak  and 
had  not  recovered  its  normal  strength, 
owing  to  the  septic  condition  which 
developed  after  the  original  fracture; 
and  from  this  the  jury  also  could  have 
found  that  the  second  fracture  was  a 
natural  and  proximate  result  of  the 
first  injury.  The  act  of  the  plaintiff 
in  attempting  to  walk  downstairs  was 
not  negligent  as  matter  of  law. 
Whether  the  second  Injury  was  the 
result  of  a  separate  and  independent 
cause  was  a  question  of  fact." 
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On  the  other  hand,  in  Raymond  v. 
Haverhill  (1897)  168  Mass.  382,  47 
N.  E.  101,  2  Am.  Neg.  Rep.  718,  it  was 
held  that  the  defendant  cily  waa  not 
liable  for.  the  agffravation  of  an  in- 
jury caused  by  a  second  accident. 
While  the  action  was  apparently 
brought  under  a  statute  (Pub.  Stat, 
chap.  52,  §  18)  providing  that,  in  ac- 
tions against  towns  and  cities  for  in- 
juries received  in  consequence  of  de- 
fects in  public  ways,  the  towns  and 
cities  should  be  liable  in  damages 
only  for  the  direct  and  immediate  re- 
sult of  the  injury,  the  court,  on  ap- 
peal, intimated  that  no  different  hold- 
ing would  have  been  made  if  the 
action  had  been  one  of  tort  for  negli- 
gence at  common  law.  It  appeared  in 
that  case  that  the  plaintiff,  while 
traveling  on  a  street  in  the  defendant 
city,  fell  and  received  injuries  in  con- 
sequence of  a  defect  in  the  sidewalk, 
and  that  thereafter,  by  reason  of  the 
injury,  her  right  ankle  was  weakened 
and  disabled  so  that  at  times  it  was 
likely  to  turn,  and  to  fail  to  support 
her.  Several  months  subsequent  to 
the  accident,  the  plaintiff,  while  as- 
sisting to  prepare  for  an  entertain- 
ment in  a  public  hail,  undertook  to  step 
from  a  chair  on  which  she  was  stand- 
ing to  a  settee,  and  while  so  in  the  act 
of  stepping  her  right  ankle  failed  to 
support  her,  and  she  fell  and  frac- 
tured her  leg.  The  trial  judge  charged 
the  jiiry  that  "if  the  plaintiff,  when 
she  felt  in  the  hall,  was  in  l^e  exer- 
cise of  due  care,  and  if  that  fall  was 
the  natural  result  of  the  weak  and 
disabled  condition  of  her  ankle,  caused 
by  the  fall  on  the  sidewalk,  then,  if 
she  was  entitled  to  recover  for  the 
injuries  sustained  by  reason  of  the 
fall  on  the  sidewalk,  she  would  also  be 
entitled  to  recover  for  the  injuries 
suBtained  subsequent  to  the  fall.'* 
The  appellate  court  held  that  this 
charge  was  erroneous,  and  reversed 
that  part  of  the  judgment  allowing 
damages  for  the  accident  while  deco- 
rating the  hall,  saying:  "The  damage 
received  by  the  plaintiff  from  under- 
taking to  step  from  the  chair  to  the 
settee  on  October  9,  1894,  -  when  her 
right  ankle  failed  to  support  her  and 
she  fell,  is  not  a  direct  and  immediate 


result  of  the  accident  which  happened 
on  June  18,  1894.  On  October  9,  1894, 
she  was  not  acting  from  any  necessity 
caused  by  her  previous  injury,  but 
acting  independently  and  voluntarily. 
As  a  result  of  her  voluntary  conduct 
she  was  again  injured.  A  new  and 
independent  cause  intervened  between 
the  original  injury  and  the  injury  she 
received  on  October  9.  We  do  not 
mean  to  intimate  that,  if  this  were  an 
action  of  tort  for  negligence  at  com- 
mon law,  and  not  under  statutes,  the 
injury  received  on  October  S  could  be 
considered  as  the  natural  and  proxi- 
mate result  of  the  injury  received  on 
June  18." 

The  foregoing  case  was  followed  in 
Snow  V.  New  York,  N.  H.  &  H.  R.  Co. 
(1904)  185  Mass.  321,  70  N.  E.  205, 
wherein  it  was  held  that  the  damages 
sustained  by  a  second  injury  were  not 
recoverable,  and  evidence  of  such  in- 
juries was  properly  excluded.  It  was 
proved  that  the  plaintiff,  while  a  pas- 
senger, was  injured  in  a  collision  on 
the  defendant's  railroad.  There  w.as 
testimony  tending  to  show  that  as  a 
result  of  the  injury  received  the  plain- 
tiff became  subject  to  attacks  of  diz- 
ziness, and  that  on  one  occasion,  when 
alone  in  her  home  several  months  aft- 
er the  accident,  she  got  into  a  pantry 
sink  by  means  of  a  chair  to  examine 
a  water  pipe,  and  while  standing  in 
the  sink  had  an  attack  of  dizziness, 
and  fell  to  the  floor  and  broke  her' 
wrist.  The  plaintiff  claimed  damages 
for  the  pain  and  suffering  resulting' 
from  the  broken  wrist,  but  the  trial 
judge  excluded  the  evidence,  and  in- 
structed the  jury  not  to  consider  the 
consequences  of  the  broken  wrist,  as 
they  were  too  remote,  and  the  defend- 
ant was  not  responsible.  This  instruc- 
tion was  upheld  on  appeal. 

In  Wineberg  v.  Du  Boia  (1904)  209 
Pa.  430,  58  Atl.  807,  it  appeared  that 
the  plaintiff,  while  walking  on  a  pub- 
lic street,  fell  and  sprained  her  knee. 
Several  months  after,  she  had  a  sec- 
ond fall  caused,  as  she  testified,  by 
the  stiffness  of  her  injured  leg,  where- 
by she  received  additional  injury  to 
that  leg.  The  court,  on  appeal,  re- 
versed a  judgment  for  the  plaintiff, 
stating  that  the  question  whether  th^ 
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plaintiff  was  guilty  of  contributory 
negligee  in  not  exercising  proper 
care  at  the  time  she  suffered  the  sec- 
ODd  fall  did  not  arise  in  the  case,  aa 
it  did  not  appear  that.the  counsel  for 
the  plaintiff  intended  to  charge  the 
defendant  with  the  results  of  the  sec- 
end  fall,  they  -having  expressly  dis- 
claimed any  intention  of  claiming 
damages  on  that  account  when  the 
testimony  was  offered,  and  having 
sought  to  use  it  only  as  accounting  for 
the  condition  of  the  plaintiff.  It  was 
accordingly  held  to  be  reversible  error 
for  the  court  to  charge  at  length  on 
tiie  second  injury,  and  to  call  the  at- 
tention of  the  jury  to  the  pain  and 
suffering  resulting '  from  the  second 
accident 

///.  fN^mv  aoffravated  fey  /oH  wPhOtf 
•Msing  crtUeheg. 

A  second  injury  was  held  to  be  the 
direct  and  proximate  result  of  the 
original  injury  in  Hartnett  v.  Tripp 
(1918)  231  Mass.  382,  121  N.  E.  17, 
wherein  the  evidence  showed  that  the 
plaintiff  was  struck  by  the  defendant's 
automobile  and  received  a  fracture  of 
the  right  leg.  After  being  confined 
in  bed  for  several  weeks,  he  was  able 
to  get  up  by  the  use  of  crutches  and 
sit  in  a  wheel  chair.  Evidence  was 
admitted  to  the  effect  that,  in  getting 
out  of  the  chair  on  one  occasion,  one 
of  his  crutches  slipped  and  he  fell, 
breaking  his  leg  at  the  place  of  the 
original  fracture.  On  appeal,  the 
court  held  that  the  evidence  was  prop- 
eriy  admitted,  and  in  affirming  a  judg- 
ment for  the  plaintiff  said:  "While 
a  wrongdoer  cannot  be  charged  with 
liability  for  the  result  of  a  separate, 
independent,  and  intervening  act  for 
which  he  is  in  no  way  responsible,  he 
i>  liable  for  the  direct  and  proximate 
result  of  the  first  injury.  The  second 
injury,  caused  by  the  slipping  of  the 
plaintiff's  crutch,  could  have  been 
found  to  have  had  a  causal  relation 
tc  the  original  injury,  for  which  the 
defendant  would  be  liable.  It  does  not 
appear  that  the  plaintiff  acted  care- 
leuly  or  improperly;  he  had  so  far 
recovered  from  his  first  injury  that  he 
was  permitted  to  use  crutches,  al- 
though still  being  treated  at  the  hos- 
In  attempting  to  get  out  of  the 
9  A.L.R.— 17. 


chair  ^th  the  aid  of  his  crutches,  he 
was  performing  a  natural  and  neces- 
sary act,  which  it  could  not  be  ruled 
was  negligent  or  so  distinct  from  his 
original  injury  as  to  be  a  separate  and 
independent  act.  -  The  presiding  judge 
clearly  and  accurately  instructed  the 
jury  that  the  plaintiff  could  not  re- 
cover for  the  second  fracture  as  an 
element  of  damages,  unless  they  were 
satisfied  that  it  was  a  natural  and 
proximate  result  of  the  original  in- 
jury." 

Similarly,  in  Smith  v.  Northern  P. 
R.  Co.  (1914)  79  Wash.  448,  140  Pac. 
686,  6  N.  C.  G.  A.  947,  an  action  to 
recover  damages  for  personal  injuries 
sustained  by  the  plaintiff  while  in  the 
defendant's  employ,  it  appeared  that 
the  defendant,  among  other  injuries, 
sustained  a  fracture  of  the  left  leg. 
While  still  in  the  hospital,  although 
going  about  on  crutches,  he  fell,  in  the 
attempt  to  descend  a .  stairway,  and 
refractured  the  bone  at  the  place  of 
the  original  fracture.  This  accident 
confined  him  to  his  bed  for  an  addi- 
tional eleven  weeks,  and  correspond- 
ingly increased  his  sufferings  and  de- 
layed his  recovery.  The  defendant  in- 
troduced evidence  tending  to  show 
that  the  respondent  was  in  an  intoxi- 
cated condition  at  the  time  of  the  sec- 
ond fracture,  and  that  such  fracture 
was  the  direct  and  proximate  result 
of  his  intoxicated  condition.  The  ap- 
pellate court  held  that  an  instruction 
to  the  effect  that,  if  the  plaintiff  was 
not  intoxicated  at  the  time  he  fell  and 
fractured  his  leg  the  second  time,  they 
should  take  into  consideration  the  re- 
sulting injuries,  was  correct,  and  a 
judgment  for  the  plaintiff  was  held  to 
be  correct,  although  the  amount  was 
held  to  be  excessive. 

On  the  other  hand,  in  Vander  Velde 
v.  Leroy  (1906)  140  Mich.  369,  103  N. 
W.  812,  the  action  was  brought  to 
recover  for  an  injury  alleged  to  have 
been  sustained  by  the  plaintiff  by  rea- 
son of  a  defective  sidewalk,  ^nd  it  ap- 
peared that  the  plaintiff,  while  recov- 
ering from  the  injury,  was  again  in- 
jured by  the  slipping  of  -Qie  crutch 
he  was  required  to  use.  The  trial 
court  charged  the  jury  that  it  was 
the  du^  of  the  plaintiff  to  use  reaaon- 
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able  care,  but  if  he  used  reasonable 
care  and  tb»  slipping  of  the  crutch 
was  an  accident  for  which  he  was  not 

responsible,  he  would  be  entitled  to 
full  compensation  for  the  entire  dis- 
ability. The  court,  on  appeal,  held 
that  this  charge  was  erroneous,  as  the 
second  injury  was  clearly  outside  of 
the  case  declared  on,  and  the  jury 
should  have  been  instructed  that  no 
damage  should  be  allowed  because  of 
it. 

A  judgment  for  the  plaintiff  was  re- 
versed in  Hoseth  v.  Preston  Mill  Co. 
(1908)  49  Wash.  682,  96  Pac.  423,  be- 
cause the  trial  judge  gave  conflicting 
instructions  as  to  the  right  of  recov- 
ery for  a  second  injury.  In  that  case 
it  appeared  that,  about  three  months 
after  the  respondent  received  his  orig- 
inal injury,  he  was  permitted  by  his 
physician  to  go  about  the  hospital 
wards  on  crutches,  and  as  he  was  as- 
cending the  stairs  from  the  wards  one 
of  his  crutches  slipped  on  the  land- 
ing and  he  fell  to  the  floor,  rebreak- 
ing his  leg.  The  court>  in  instructing 
the  jury,  told  them  that  the  plaintiff 
could  not  recover  damages  for  the  ad- 
ditional injuries  caused  by  the  re- 
breaking of  the  leg,  and  later  that  he 
could  recover  for  such  injuries  under 
certain  conditions.  The  appellate 
court  stated  that  the  plaintiff  was  en- 
titled to  recover  for  the  second  injury 
if  he  was  in  the  exercise  of  due  and 
reasonable  care  at  the  time  of  his  fall, 
provided  that  the  second  injury  was 
attributable  to  and  would  not  have 
occurred  except  for  the  original  in- 
jury. Thfe  effect  of  this  holding  seems 
to  be  merely  that  the  questions  of 
proximate  cause  and  contributory  neg- 
ligence were  questions  for  the  jury. 

While  the  plaintiff  in  Papic  v. 
Freund  (1918)  —  Mo.  App.  — ,  181 
S.  W.  1161,  disclaimed  throughout  the 
case  any  right  of  recovery  for  an  ag- 
gravation of  his  original  injury,  the 
language  of  the  appellate  court  in  af- 
Arming  judgment  for  the  plaintiff 
is  pertinent  to  the  present  discussion. 
It  appeared  that  the  plaintiff,  whose 
leg  had  been  broken  by  the  defend- 
ant's automobile  truck  and  who  had 
been  confined  in  a  hospital  for  sev- 
eral weeks,  walked  out  one  day  with 


a  crutch.  Through  an  accidental  slip- 
ping of  the  crutch,  he  was  precipitated 
to  the  pavement,  and  the  leg  was 
broken  a  second  time  at  the  same 
place.  The  trial  court  admitted  evi- 
dence tending  to  show  the  length  of 
time  the  plaintiff  was  confined  from 
the  two  separate  injuries,  but  express- 
ly instructed  the  jury  that  no  recov- 
ery should  be  allowed  on  account  of 
the  second  breaking  of  the  leg.  Hold- 
ing that  the  evidence  as  to  the  sec- 
ond fracture  of  the  leg  was  properly 
admitted,  since  it  was  competent  for 
the  jury  to  have  alt  of  the  facts  before 
them  in  order  to  determine  the  liabil- 
ity entailed  on  the  defendants  through 
the  first  injury  inflicted  on  the  plain- 
tiff by  their  negligence,  the  appellate 
court  said:  "The  instruction,  it  may 
be,  was  more  favorable  than  defend- 
ants were  entitled  to  on  the  facts  of 
the  case,  for  indeed  the  evidence  sug- 
gests with  great  force  that  the  second 
injury  was  attributable  in  part  to  the 
first.  For,  as  said  by  our  supreme 
court,  whilst  it  was  the  duty  of  the 
plaintiff  to  use  reasonable  care  to  pro- 
mote a  recovery,  yet  if  he  was  guilty 
of  no  negligence  in  this  respect,  and 
an  accident  happened  to  him  in  which 
the  result  was  more  serious,  because 
of  his  then  condition,  than  it  would' 
have  been  if  he  had  not  already  been 
afilicted,  such  more  serious  result  in 
reality  is  to  be  traced  to  the  first  in- 
jury, and  treated  as  a  proximate 
ground  of  recovery.  See  Conner  v. 
Nevada  (1905)  188  Mo.  148,  107  Am. 
St.  Rep.  314,  86  S.  W.  256.  But  be  this 
as  it  may,  in  order  to  make  his  case, 
it  devolved  upon  plaintiff  to  show  all 
of  the  facts;  and,  in  the  view  it  was 
tried,  it  was  for  the  jury  to  determine 
to  what  extent  his  subsequent  loss 
was  entailed  through  the  injury  sued 
on ;  that  is,  the  original  fracture." 

IV.  Injury  aggravated  tehile  bedridden. 

In  the  reported  case  (Farnon  v. 
Silver  King  Coalition  Mines  Co. 
ante,  248)  an  action  to  recover  dam- 
ages for  personal  injuries  sustained 
while  in  the  employ  of  the  defendant, 
it  appears  that,  when  injured,  the 
plaintiff  was  removed  to  a  hospital, 
and  it  was  found  that,  among  other 
injuries,  he  had  sustained  a  broken 
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leg.  The  ends  of  the  broken  bones 
were  brought  together  in  apposition 
ud  the  leg  was  then  put  in  a  plaster 
t&gt.  After  being  in  the  hospital  sev- 
eral days  under  treatment*  the  attend- 
ing physician  found  that  ^e  cast  had 
been  pushed  down  on  the  leg,  permit- 
ting the  ends  of  the  bones  to  overlap. 
The  plaintiff  claimed  that  the  cast  had 
become  displaced  through  his  uncon- 
scious movements  while  in  a  delirious 
condition,  while  the  defendant  attrib- 
uted the  displacement  of  the  cast  to 
the  »ct  of  the  plaintifZ  while  intoxicat- 
ed. It  appeared  that  the  leg  could  not 
be  reset  without  danger  of  its  loss,  so 
that  the  break  was  allowed  to  knit 
K'ith  the  bones  overlapping,  thereby 
shortening  the  leg.  The  trial  court  in- 
structed the  jury  that  the  plaintiff 
eould  not  recover  for  an  increased  in- 
jury caused  by  his  own  wilfulness  or 
negligence.  On  appeal,  the  court  holds 
that  this  instruction  was  correct,  and, 
as  the  increased  injury  to  the  plaintiff 
was  not  due  to  his  own  negligence  or 
wilfulness,  it  followed  as  a  matter  of 
l»w  that  it  must  be  attributed  to  the 
original  injur>%  resulting  from  the 
negligence  of  the  defendant. 

Somewhat  similarly,  it  was  held  in 
Postal  Teleg.  Cable  Co.  v.  Hulsey 
(1901)  132  Ala.  444,  31  So.  627,  that  a 
charge  which  would  prevent  the  plain- 
tiff from  recovering  for  a  second  injury 
v.a^  properly  refused.  The  action  was 
brought  by  an  employee  to  recover  for 
personal  injuries  received  while  in 
the  defendant's  employ,  and  it  ap- 
peared that  after  the  accident,  and 
during  the  time  the  plaintiff  was  con- 
fined to  his  bed  from  a  broken  leg  re- 
ceived in  the  accident,  he  was  taken 
sick,  and  in  attempting  to  turn  over 
he  felt  something  like  a  sting  in  his 
thigh.  It  developed  that  the  leg  was 
rebroken,  or  the  fracture  disunited 
after  it  began  to  heal.  On  the  trial 
the  following  charge  was  given :  "The 
court  charges  the  jury  that  if  they 
find  the  plaintiff  rebroke  his  leg  by 
reason  of  vomiting  from  an  attack  of 
colic,  or  from  any  other  reason,  the 
plaintiff  is  not  entitled  to  recover  dam- 
ages of  the  defendant  for  any  injury 
resulting  frcmi  the  rebreaking  of  the 
kg."  In  hoMing  that  this  charge  was 


properly  refused  and  in  affirming  a 
judgment  for  the  plaintiff,  the  court 
said:  "It  is  not  pretended  that  the 
leg  was  rebroken  by  any  conscious 
fault  of  the  plaintiff ;  but^  if  rebroken, 
it  was  a  natural  result,  or  one  liable 
to  happen  flowing  from  the  cause  of  its 
being  broken  in  the  first  instance, 
having  immediate  and  causal  connec- 
tion tlierewith.  But  for  the  original 
breaking,  the  rebreakage  could  not 
have  occurred." 

V.  Injury  aggravated  xvhile  riding  <n 
conveyance. 

In  Conner  v.  Nevada  (1904)  188 
Mo.  148,  107  Am.  St.  Rep.  314,  86  S.  W. 
256,  it  appeared  that  the  plaintiff, 
while  walking  along  a  street  in  the  de- 
fendant city,  fell  into  a  hole  which  the 
city  had  negligently  permitted  to  ex- 
ist, and  received  serious  injuries, 
among  which  was  a  broken  leg.  Sub- 
sequently, while  riding  in  a  carriage, 
a  wheel  broke,  and  the  broken  bone 
received  a  jar,  causing  the  joint  to 
slip  a  little.  The  trial  court,  at  the 
request  of  the  defendant,  gave  the  fol- 
lowing instruction :  "If  the  jury 
should  find  for  the  plaintiff,  then  they 
should  assess  only  such  damages  as 
she  sustained  on  account  of  her  fall 
in  the  street  on  the  17th  day  of  July, 
1901,  and  should  not  allow  damages 
for  any  aggravation  or  increase*  of 
said  injury  caused  by  plaintiff's  neg- 
lect of,  or  imprudence  in  using,  her 
injured  limb,  or  by  any  new  injury  to 
said  limb,  if  any  be  shown  by  the  evi- 
dence." On  appeal  the  supreme  court 
held  that  the  case  did  not  call  for  a 
decision  as  to  whether  the  defendant 
was  entitled  to  this  instruction,  but  in 
affirming  a  judgment  for  the  plaintiff 
the  court  said:  "Whilst  it  was  the 
duty  of  the  plaintiff  to  have  used  rea- 
sonable care  to  promote  a  recovery, 
yet  if  she  was  guilty  of  no  negligence 
in  this  respect,  and  an  accident  hap- 
pened to  her  in  which  the  result  waa 
more  serious  because  of  her  then  con- 
dition than  it  would  have  been  if  she 
had  not  already  been  afflicted,  such 
more  serious  result  in  reali^  bec(«nes 
the  result  of  the  first  accident.  There 
was  nothing  to  indicate  that  the  plain- 
tiff was  imprudent  in  this  respect; 
the  accident  occurred  by  the  breaking 
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down  of  the  wheel  of  the  vehicle,  but 
for  which  there  would  have  been  no 
jar,  and  but  for  the  already  broken 
and  yet  ununited  bone  in  her  leg  the 
jar  would  have  produced  no  ill  effect.** 

Similarly,  in  Wieting  v.  Millston 
(1890)  77  Wis.  523,  46  N.  W.  879,  an 
action  to  recover  damages  for  &n  in- 
jury received  on  a  highway  in  the  de- 
fendant town,  it  appeared  that  after 
the  plaintiff  had  partially  recovered 
from  the  injury  thus  received,  he  was 
further  injured  by  being  thrown  from 
a  buggy  in  which  he  was  riding  with 
a  neighbor.  The  trial  court  submitted 
the  question  to  the  jury  whether  the 
negligence  of  the  '^own  was  the  prox- 
imate cause  of  the  second  accident,  as 
follows:  "The  evidence,  as  it  stands 
before  you,  perhaps  does  not  show 
very  clearly  whether  there  was  any 
new  cause  there  which  would  have 
broken  a  sound  limb,  or  whether  the 
fact  that  it  was  broken  by  this  over- 
turning was  due  to  the  fact  that  the 
limb  was  weakened  and  impaired  by 
the  previous  accident.  So  I  think  that 
if  it  should  be  true  that  his  being  at 
the  place  that  he  was  in  this  buggy 
was  not  negligence,  if  it  was  a  thing 
he  might  do  with  reasonable  safety, 
and  if  there  was  no  negligence  on  his 
part,  or  the  part  of  the  driver  of  the 
team  with  whom  he  was  riding,  which 
caused  the  oversetting  of  the  wagon, 
and  if  there  was  no  cause  at  the  time 
of  the  oversetting  which  would  have 
broken  his  leg,  except  from  this  weak- 
ened and  impaired  condition  from  the 
previous  accident,  then  I  think  it 
would  be,  in  contemplation  of  law,  one 
of  the  consequences  of  the  previous 
accident  which  broke  it  the  second 
time;  but  this  would  not  be  true  at  all 
if  it  was  negligence  for  him  to  be 
where  he  was  riding  in  his  wagon,  or 
if  either  he  or  the  man  who  drove  his 
team  was  negligent,  and  their  neg- 
ligence caused  this  oversetting  of  the 
wagon  and  the  breaking  of  the  leg, 
under  circumstances  where  it  would 
not  have  been  broken  but  for  the 
previous  injury.**  The  appellate  court 
held  that  this  instruction  was  a  cor- 
rect statement  of  the  law  and  afiOrmed 
£  judgment  in  favor  of  the  plaintiff. 

In  East  Tennessee  Teleph.  Co. 


Jeffries  (1913)  163  Ky.  133,  164  S.  W. 
1112,  the  evidence  showed  that  the 
plaintiff  was  injured  while  in  the  em- 
ploy of  the  defendant,  receiving  a 
compound  fracture  of  the  leg.  After 
the  plaintiff  had  recovered  from  the 
injury  he  returned  to  work,  but  frac- 
tured his  leg  a  second  time.  Subse- 
quently the  bone  was  broken  a  third 
time  by  the  plaintiff  falling  while  rid- 
ing in  a  wagon.  After  the  third  frac- 
ture the  plaintiff  remained  in  a 
hospital  for  several  months,  when  it 
was  found  necessary  to  amputate  the 
leg.  There  was  a  conflict  in  the  evi- 
dence as  to  whether  the  second  break- 
ing of  the  leg  was  the  proximate  cause 
of  the  amputation,  but  the  court  held 
that  it  was  properly  submitted  to  the 
jury.  The  judgment  was  reversed, 
however,  on  other  grounds,  and  the 
court  stated  that  on  another  trial  the 
jury  should  be  instructed  that  if  they 
should  "find  for  plaintiff,  they  should 
not  allow  him  anything  by  way  of 
damages  for  any  sufferings,  physical 
or  mental,  or  impairment  of  his  ability 
to  earn  money,  or  expense  incurred 
for  surgical  treatment,  caused  alone 
by  the  first  or  third  breaking  of  his 
leg.  Nor  should  they  allow  him  any 
damages  for  the  amputation  of  his  leg 
following  his  third  breaking,  unless 
they  believe  from  the  evidence  that 
such  amputation  was  the  direct  and 
proximate  result  of  the  second  break- 
ing of  his  leg  caused  by  his  fall  from 
the  ladder,  if  he  did  so  fall." 

Tl.  SUsceHaneou*. 
In  Thompson  v.  Louisville  &  N.  R. 
Co.  (1890)  91  Ala.  496,  11  L.R.A.  146. 
8  So.  406,  an  action  to  recover  dam- 
ages for  personal  injuries  received 
by  the  plaintiff's  intestate  while  in  the 
defendant's  employ,  and  resulting  in 
death,  it  appeared  that  by  mistake  the 
wife  of  the  deceased,  who  was  his 
nurse,  gave  to  him  internally  four  or 
five  grains  of  corrosive  sublimate, 
which  had  been  left  by  the  physician 
to  be  used  as  a  wash.  The  testimony 
was  conflicting  as  to  whether  the  orig- 
inal injury  inflicted  was  mortal,  but 
it  was  proven  that  the  poison  would 
have  cansed  the  death  of  a  well  per- 
son, and  tiiat  the  wound  was  of 
such  a  cfaametor  that  tiw  effects  at 
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tbe  poison  might  have  caused  him  to 
die  sooner  than  if  he  had  not  received 
tlie  wound.  The  trial  court  charged 
the  jury  that,  under  the  evidence  in 
the  case»  the  death  of  the  plaintiff's  in- 
testate must  have  resulted,  either  from 
the  injury  he  received,  or  from  the 
poison  he  took;  that  the  injury  and 
the  poison  could  not  both  be  the  cause 
of  bis  death ;  and  that  if  he  died  from 
the  result  of  the  poison,  then  they 
must  find  for  the  defendant,  although 
the  death  was  accelerated  by  reason 
of  the  injury  received.  On  appeal, 
the  court  held  the  charge  of  the  trial 
judge  to  be  erroneous,  saying:  "If 
the  injury  had  not  been  mortal,  the 
poison  would  have  been  regarded  as 
the  proximate  cause,  according  to  the 
facts  of  the  case,  governed  by  other 
principles  of  law.  .  .  .  But  if  the 
wound  was  mortal,  the  person  who  in- 
flicted it  cannot  shelter  himself  under 
the  plea  of  a  new  intervening  cause, 
if  it  be  shown  that  the  injury  caused 
death  to  happen  'sooner"  than  it  would 
have  happened  without  the  injury." 

In  Ba]rt«r  v.  St.  Louis%  Transit  Co. 
(1903)  lOS  Ho.  App.  597,  78  S.  W.  70, 
a  recovery  which  apparently  included 
damages  for  a  second  fracture  of  the 
leg  was  upheld  by  the  appellate  court, 
but  the  recovery  was  allowed  on  the 
theory,  as  against  the  claim  of  con- 
tributory negligence*  that  there  never 
was  a  cure  of  the  original  injury.  The 
action  was  to  recover  for  personal  in- 
I  juries  sustained  by  the  plaintiff's  son 
through  the  alleged  negligence  of  the 
defendant,  and  the  evidence'  showed 
that,  after  the  son  had  been  in  the 
hospital  for  several  months,  he  was 
lent  home  with  instructions  to  exer- 
cise his  leg  carefully  on  crutches. 
After  returning  home,  he  went  out  on 
his  crutches  and  was  playing  with  his 
sisters.  One  of  them  handed  him  a 
lonon,  which  he  tossed  back  to  her. 
He  heard  his  leg  snap  when  he  made 
the  throw,  and  thought  and  said  that 
he  had  rebroken  it.  The  leg  was 
placed  in  a  splint,  but  failed  to  im- 
prove, and  the  patient  was  removed  to 
the  hospital,  where  it  was  found  that 
there  was  no  union  of  the  bones  and 
that  the  ends  at  the  fracture  were  dis- 


eased. The  trial  court  charged  to  the 
effect  that  a  recovery  could  not  be  had 
if  the  second  injury  was  caused  by  the 
carelessness  of  the  injured  boy.  Up- 
holding the  instruction  given  and  af- 
firming a  judgment  for  the  plaintiff, 
the  appellate  court  said:  "We  think 
it  reasonably  appears  from  this  evi- 
dence that  there  never  was  a  cure  of 
the  injury;  that  it  continued  from  its 
inception  down  to  the  day  of  the  trial; 
that  there  never  was  a  second  frac- 
ture of  the  botte  for  the  reason  the 
original  fracture  had  never  healed;  at 
any  rate,  there  is  substantial  evidence 
to  this  effect,  and  it  was  appropriate- 
ly submitted  to  the  jury." 

The  case  of  Salladay  v.  Dodgeville 
(1893)  85  Wis.  318,  20  L.R.A.  541,  55 
N.  W.  696,  while  not  involving  an  ac- 
cidental aggravation  of  an  existing  in- 
jury, and  not  being,  therefore,  within 
the  exact  scope  of  this  note,  is  never- 
theless sufficiently  close  in  point  of 
analogy  to  warrant  its  inclusion.  The 
action  was  brought  to  recover  damages 
for  personal  injuries  sustained  by  the 
plaintiff  by  reason  of -a  defective  high- 
way. It  appeared  that  the  plaintiff's 
back  and  spine  had  been  severely  in- 
jured, and  an  attempt  was  made  to  cure 
the  trouble,  but  pregnancy  had  oc- 
curred about  eight  weeks  after  the  in- 
jury, and  during  that  period  there  had 
not  been  a  chance  of  giving  as  active 
treatment  as  there  would  have  been 
otherwise.  On  the  trial,  tbe  court 
charged  the  jury  that  "if  the  after 
pregnancy  of  the  plaintiff  may  have 
prolonged  the  injury,  or  delayed  her 
recovery,  the  damiges  which  she  is 
entitled  to  recover  in  this  action,  if 
you  find  that  she  is  entitled  to  recover, 
are  not  to  be  reduced  by  you  because 
of  such  pregnancy."  And  also,  at  the 
request  of  the  defendant,  that  "it  was 
the  duty  of  the  plaintiff*  after  the  ac- 
cident, to  take  reasonable  care  of  her- 
self and  to  avoid,  so  far  as  was* 
reasonably  possible,  doing  anything 
which  would  tend  to  increase,  prolong, 
or  render  permanent  her  injuries,  suf- 
ferings, or  disability."  The  appellate 
court  held  that  the  instructions  as  giv- 
en were  correct,  as,  if  the  plaintiff  had 
rendered  the  consequences  of  the 
wrongful  act  of  the  defendant  more 
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severe  or  injurious  to  herself  by  nesr- 
lisent  conduct,  or  by  some  voluntary 
act  which  it  was  her  duty  to  refrain 
from,  there  would  be  ground  for  a 
reduction  of  damages.  But  the  court 
added:  'It  does  not  appear  that  her 
medical  adviser  gave  her  any  caution 
to  avoid  sexual  intercourse  or  even 
pregnancy,  nor  is  there  any  evidence 
to  show  that  she  knew  or  understood 
that  the  nature  of  her  injury  was  such 
that  it  was  prudent  that  she  should 


do  so.  The  mere  fact  that  eight  weeks 
after  the  injury  pregnancy  occurred, 
and  when  no  caution  in  that  respect 
appears  to  have  been  given  by  her 
medical  adviser,  is  not,  necessarily  and 
as  a  matter  of  law,  sufficient  ground 
to  justify  a  reduction  of  damages  for 
the  injury  caused  by  the  defendant's 
negligence,  although  the  results  of 
the  injury  may  have  been  thereby  pro- 
longed or  her  recovery  delayed." 

E.  C.  B. 


DONNA  E.  SNOOK,  Respt., 

V. 

HERBERT  E.  SNOOK,  Appt. 
WaethinffUm  supreme  Court  (In  Banc)  —March  lo,  1930. 
(—  Wash.  — ,  188  Pac.  502.) 

Contempt  —  to  compel  payment  of  alimony  —  e£Fect  of  inability. 

Inability  to  pay  is  a  complete  defense  to  a  civil  contempt  proceeding:  to 
compel  a  man  to  pay  alimony  past  due,  under  a  decree  of  divorce,  although 
he  might  have  paid  instalments  as  they  fell  due. 

{See  note  on  this  question  beginning  on  page  265.] 

(Main,  Bridges,  and  Mackintosh,  JJ.,  dissent.) 


Appeal  by  defendant  from  a  judgment  of  the  Superior  Court  for  King 
County  (Holden,  J.)  holding  him  in  contempt  of  court  in  a  proceeding  to 
compel  payment  of  alimony  awarded  to  plaintiff  by  a  decree  of  divorce. 

Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  Jay  C.  Allen  for  appellant.  being  rendered  against  the  defend- 

Messrs.  George  H.  Rummens  and    ant  as  follows: 
Philip  Tworoger  for  respondent.  "it  is  considered,  ordered,  and  ad- 

Parker,  J.,  delivered  the  opinion    judged  by  the  court  that  on  the  8th 


of  the  court : 

This  is  a  civil  contempt  proceed- 
ing instituted  in  the  superior  court 
for  King  county  on  April  8,  1918, 
by  the  plaintiff,  Bonna  E.  Snook, 
against  the  defendant,  Herbert  E. 
Snook,  to  compel  the  payment  by 
him  of  alimony  awarded  to  her  by 
the  decree  of  divorce  rendered  in  this 
action  by  that  court  on  July  16, 1916, 
dissolving  the  marriage  relation 
theretofore  existing  between  them. 
A  trial  in  the  superior  court  upon 
the  merits  resulted  in  a  judgment 


day  of  April,  1918,  .there  was  due, 
owing,  and  unpaid  to  the  plaintiff 
from  the  defendant  the  sum  of 
$887.50  on  account  of  alimony  ac- 
cruing and  unpaid  under  and  by 
virtue  of  the  terms  of  the  decree 
herein,  no  part  of  which  has  since 
been  paid,  and  the  same  is  now  due ; 
that  at  all  times  since  the  entry  of 
the  aforesaid  decree  the  defendant 
has  had  and  now  has  ample  and  suffi- 
cient means  and  ability  with  which 
to  make  said  payments  as  they  be- 
come due  under  the  terms  of  said  de- 
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cree,  but  that  during  all  of  said  time 
while  said  sums  were  accruing,  said 
defendant,  for  the  purpose  of 
thwarting  and  defeating  the  terms 
of  the  aforesaid  decree,  has  wilfully 
and  contemptuously  neglected  and 
refused,  and  now  continues  to  wil- 
fully and  contemptuously  neglect 
and  refuse,  to  pay  said  sums,  and  on 
account  of  such  failure  so  to  pay 
said  sums  he,  said  defendant*  is  in 
contempt  of  this  court. 

"It  is  further  considered,  ordered, 
and  adjudged  that  the  defendant, 
Herbert  E.  Snook,  be,  and  he  is  here- 
by, committed  to  the  jail  of  King 
county,  state  of  Washington,  there 
to  be  held  and  confined  until  such 
time  as  he  shall  have  paid  into  ,the 
registry  of  this  court  for  the  use 
and  benefit  of  the  plaintiff,  or  into 
the  American  Savings  Bank  &  Trust 
Company  for  the  credit  of  plaintiff, 
the  sum  of  $887.50." 

The  judgment  concludes  with  an 
order  staying  the  execution  thereof 
for  a  period  of  ten  days,  within 
which  time  the  defendant  might 
make  payment  as  ordered,  and  there- 
by free  himself  from  liability  to  im- 
prisonment. From  this  disposition 
of  the  proceeding  the  defendant  has 
appealed  to  this  court. 

By  the  decree  of  divorce  Mrs. 
Snook  was  awarded  property  of  con- 
siderable value,  which  apparently 
constituted  all  of  the  property  then 
possessed  by  either  of  them,  except 
appellant's  law  library,  law  office 
furniture,  and  personal  effects, 
which  be  was  permitted  to  retain. 
Mrs.  Snook  was  also  awarded  the 
custody  of  their  three  children,  one 
of  which  has  since  then  become  of 
age.  She  was  also  awarded  period- 
ical alimony  to  be  paid  by  appellant 
at  the  rate  of  $12.60  a  week.  At  the 
time  of  the  conunencement  of  this 
proceeding  in  the  superior  court  on 
April  8,  1918,  there  nad  accrued  to 
Mrs.  Snook,  under  the  alimony  terms 
of  the  divorce  decree,  $1,687.50, 
of  which  appellant  had  paid  to 
her  $800,  leaving  $887.50  unpaid. 
The  unpaid  portion  is  that  which 
accnmulated  during  the  period  of  ap- 
proximately seventy-one  weeks  im- 
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mediately  preceding  the  commence- 
ment of  this  proceeding.  Appellant 
answered  alleging  facts  to  show  that 
he  has  been  excusable  for  his  failure 
to  make  the  payments  of  the  instal- 
ments of  alimony  as  they  fell  due, 
and  also  alleging  that  he  is  now  un- 
able to  make  payment  thereof.  On 
September  27,  1918,  this  proceeding 
came  on  for  trial  upon  the  merits, 
resulting  in  the  judgment  from 
which  this  appeal  is  prosecuted. 

The  evidence  introduced  upon  the 
trial  consists  wholly  of  the  testi- 
mony of  the  parties  themselves. 
Mrs.  Snook's  testimony  goes  no 
farther  than  to  show  the  amount  of 
alimony  remaining  unpaid.  Appel- 
lant's testimony  goes  to  the  question 
of  his  inability  to  pay  during  the 
period  he  was  in  default,  and  to  the 
question  of  his  inability  to  pay  at 
the  time  of  the  hearing  in  this  pro- 
ceeding, which  latter  question,  as  we 
think  will  presently  appear,  is  the 
ultimate  question  to  be  here  de- 
cided. Appellant  is  fifty  years  old, 
and  has  been  engaged  in  the  practice 
of  law  in  Seattle  for  a  period  of 
twenty-nine  years.  He  admits  thajb 
prior  to  the  rendering  of  the  decree  of 
divorce  in  1916  he  earned  in  his  prac- 
tice a  considerable  annual  income, 
but  testifies  that  since  then  his  earn- 
ings have  been  at  no  time  more  than 
barely  sufficient  to  pay  the  expenses 
of  maintaining  his  law  office.  This 
condition,  he  asserts,  is  due  to  the 
publicity  given  to  the  divorce  action 
and  the  result  thereof,  and  Mrs. 
Snook's  annoyance  of  him  in  various 
ways,  together  with  the  decrease  in 
law  business  generally  prevailing 
during  the  recent  war.  The  trial 
judge,  as  evidenced  by  his  findings 
and  remarks  in  disposing  of  this 
proceeding,  it  seems  to  us,  was  un- 
duly influenced  by  what  he  conceived 
to  be  the  inexcusable  fault  of  appel- 
lant in  failing  to  pay  the  instalments 
of  alimony  as  they  fell  due  during 
the  seventy-one  weeks  immediately 
preceding  the  commencement  of  this 
proceeding;  and  we  may  concede  for 
present  purposes  that  his  testimony 
fails  to  show  good  excuse  for  the 
whole  of  such  failure  during  that 
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period.  In  so  far  as  the  trial  judge 
finds  and  adjudges  that  appellant 
has  the  present  ability  to  make  pay- 
ment as  adjudged  against  him  in 
this  proceeding,  which  we  think  is 
the  controlling  question  here,  we  feel 
constrained  to  hold  that  the  clear 
weight  of  the  evidence  is  to  the  con- 
trary. Whatever  may  be  said  as  to 
appellant's  testimony  touching  £he 
question  of  his  past  faults,  and  his 
claimed  excuse  for  not  paying  the 
alimony  instalments  as  they  fell  due, 
it  does,  we  think»  convincingly  ap- 
pear that  he  did  not,  at  the  time 
of  rendering  the  judgment  in  this 
proceeding,  possess  any  property 
other  than  his  law  library  and  law 
office  furniture,  which  are  of  a  mod- 
est character,  in  so  far  as  their 
money  value  is  concerned,  that  his 
present  earning  power  is  very  small, 
and  that  he  is  in  debt  several  hun- 
dred dollars.  His  testimony  is  direct 
and  positive  as  to  these  matters,  and 
we  think  it  cannot  be  ignored  in  this 
proceeding,  however  much  his  testi- 
mony may  be  doubted  touching  his 
excuse  for  past  failures  in  payment. 
It  does  appear  that  since  appellant's 
divorce  he  has  married  a  woman  of 
large  means,  that  he  is  well  provided 
for  by  his  present  wife  in  so  far  as 
his  personal  wants  and  living  ex- 
penses are  concerned,  and  that  his 
present  wife  has  permitted  him  to 
purchase  at  stores  in  Seattle  from 
time  to  time  wearing  apparel  and 
things  of  considerable  value  for  his 
children,  and  have  the  same  charged 
to  her,  but  that  his  present  wife  will 
not  provide  him  with  funds  to  pay 
towards  the  alimony  allowance 
awarded  to  his  former  wife.  It  also 
appears  that  appellant  has  done 
some  law  work  for  hia  present  wife 
in  connection  with  her  property  in- 
terests for  which  he  has  made  no 
charge,  but  it  is  apparent  that  such 
work  has  not  been  of  such  a  char- 
acter as  to  call  for  the  payment  of 
any  considerable  amount  in  fees 
therefor,  even  had  he  performed  it 
for  a  stranger,  nor  has  such  service 
rendered  to  his  present  wife  in  the 
least  interfered  with  legal  services 
rendered  or  which  he  had  opportu- 


nity to  render  to  others.  Indeed,  h^ 
legal  matters  have,  for  the  most 
part,  been  attended  to  by  other  at- 
torneys employed  by  her. 

This  is  not  a  criminal  contempt 
proceeding.  It  is  a  civil  contempt 
proceeding,  the  object  of  which  is 
not  to  punish  the  appellant,  but  to 
coerce  him  to  pay  the  money  in  sat- 
isfaction of  the  alimony  portion' of 
the  decree  of  divorce.  6  R.  C.  L.  490. 
It  may  be  that  appellant's  past  fail- 
ure to  make  the  payments  is  of  such 
inexcusable  character  that  he  could 
be  punished  by  fine  or  imprisonment 
in  a  criminal  contempt  proceeding, 
regardless  of  his  present  inability  to 
make  payment  thereof;  but,  if  so, 
such  punishment  would  have  to  be 
in  the  nature  of  a  fine  of  a  fixed 
amount  payable  to  the  state,  or  to 
be  satisfied  by  imprisonment  at  the 
rate  of  a  fixed  sum  for  each  day  of 
imprisonment,  or  such  punishment 
would  have  to  be  imprisonment  for  a 
fixed  term.  Such  is  not  the  nature 
of  the  judgment  sought  or  rendered 
in  this  proceeding.  In  a  contempt 
proceeding  of  this  character,  the  ob- 
ject of  which  is  to  coerce  the  pay- 
ment of  money,  the  lack  of  ability  to 
pay  on  the  part  of  the  defendant  is 
always  a  complete 
defense  against  en-  coMpefpaymeHt 
forcing  payment  ?.V'o^"."»V^I?rx. 
from  the  defendant 
by  imprisonment.  In  harmony  with 
the  law  on  that  subject  in  most  of 
the  jurisdictions  of  this  country,  this 
court  has  repeatedly  so  held.  Hol- 
comb  v,  Holcomb,  53  Wash.  611, 102 
Pac.  653 ;  Boyle  v.  Boyle,  74  Wash. 
529,  133  Pac.  1009;  Crombie  v. 
Crombie,  88  Wash.  520, 153  Pac.  306; 
Smiley  v.  Smiley,  99  Wash.  577, 169 
Pac.  962;  Wells  v.  Wells,  99  Wash. 
492,  L.R.A.  1918C,  291, 169  Pac.  970. 

We  conclude  that  appellant's  in- 
ability to  pay  the  money  as  directed 
by  the  judgment  from  which  he  has 
appealed  sufficiently  appears  to  call 
for  a  reversal  of  the  judgment.  It 
is  so  ordered.  Of  course,  it  must  be 
understood  that  we  are  determining 
appellant's  right  to  be  absolved  from 
the  consequences  of  the  judgment 
he  appeals  from,  as  of  the  time  of 
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the  rendering  of  that  judgment. 
What  has  happened  since  then  touch- 
ing the  question  of  his  ability  to  pay, 
as  adjudged  by  the  decree  of  divorce, 
is  wholly  outside  this  record  and  our 
present  inquiry.  The  court  is  still 
open  for  further  inquiry  in  that  be- 
half. 

Holcomb,  Ch.  J.,  and  Tolman,  Ful- 
krton,  Mitchell,  and  Mount,  JJ.,  con- 
cur. 

Main,  J.,  dissenting: 

The  rule  of  the  cases  cited  in  the 
majority  opinion,  as  stated  in  the 
Boyle  Case,  74  Wash.  531,  133  Pac 
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1009,  is:  "The  rule  la  that  a  de- 
fendant is  not  guilty  of  contempt 
of  court  for  failure  to  pay  alimony, 
where  it  appears  by  clear  and  satis- 
factory evidence  that  he  has  neith- 
er the  means  nor  the  ability  to  do  so, 
and  that  his  disobedience,  therefore, 
is  not  wilful." 

In  my  opinion  the  facts  of  this 
case  do  not  bring  it  within  that  rule. 
The  findings  and  judgment  of  the 
trial  court  should  be  sustained.  I 
therefore  dissent. 

Bridges  and  Mackintosh,  JJ.,  con- 
cur in  the  foregoing  dissent. 


ANNOTATION. 

Present  imdiility  to  pay  at  defense  to  contempt  proceedings  to  enfwce  paymoiC 
of  past  kutahnents  of  aKmony,  nonpayment  of  iktAch  was  ineKCUsable. 


It  will  be  seen  that  it  is  held  in  the 
reported  case  (Snook  v.  Snook,  ante, 
2^}  that  the  present  lack  of  means 
is  a  conclusive  defense  to  a  contempt 
proceeding  to  enforce  pasnnent  of  in- 
atalments  of  alimony,  although  the 
past  failure  to  pay  was  inexcusable. 

In  Staples  v.  Staples  (1894)  87  Wis. 
592,  24  LJLA.  433,  58  N.  W.  1036,  it 
was  held  that  inability  to  pay  instal- 
ments of  alimony,  brought  on  by  the 
party  himself  with  intention  to  avoid 
payment,  will  not  prevent  his  refusal 
to  pay  from  being  contumacious  and 
punishable  as  a  contempt  of  court. 

Most  of  the  cases  are  not  so  specific. 
It  seems  to  be  the  general  practice, 
however,  not  to  accept  present  lack 
of  money  as  a  defense  for  failure  to 
pay  past  instalments  of  alimony,  when 
there  has  been  any  material  income. 

Where  the  husband,  who  was  in  re- 
ceipt of  a  good  salary,  claimed  that  on 
account  of  his  absolutely  necessary  ex- 
penses he  was  unable  to  pay  more 
than  $40,  the  court  ordered  him  com- 
mitted in  default  of  paying  $600,  a 
portion  of  arrears  of  alimony.  Tol- 
man  v.  Leonard  (1895)  6  App.  D.  O* 
224. 

In  Barclay  v.  Barclay  (1900)  184 
HI.  471,  56  N.  E.  821,  the  court,  in  or- 
dering the  husband  in  contempt  for 
failure  to  pay  over  $600  in  $40  month- 
ly instalments  for  the  separate  main- 


tenance of  his  wife  and  child,  said: 
"He,  as  appears  from  his  own  showing, 
seems  to  have  acted  upon  the  theory 
that  he  was  justified  in  spending  the 
whole  of  his  salary,  amounting  to  $125 
per  month,  for  his  own  support  and 
that  of  his  minor  son,  and  in  fruitless 
litigation  to  escape  the  performance 
of  the  decree  for  the  maintenance  of 
his  wife  and  daughter,  leaving  them 
without  any  support  whatever.  Nor 
does  he  show  that  the  amounts  claimed 
to  have  been  expended  for  his  own 
support  and  that  of  his  son  were  nec- 
essary for  that  purpose." 

Where  the  husband,  shortly  after 
his  wife  began  divorce  proceedings, 
disposed  of  his  propa*l7,  and  three 
days  after  the  decree  was  made  left 
the  jurisdiction  and  remained  away 
for  six  or  seven  years,  paying  nothing 
on  account  of  the  monthly  alimony  di- 
rected by  the  decree,  though  at  times 
earning  and  laying  up  money,  he  was 
committed,  In  that,  "being  financially 
able  in  whole  or  in  part,"  he  had  wil- 
fully neglected  to  pay  the  alimony  or 
any  part  thereof,  although  he  claimed 
that  he  was  not  then,  and  had  not 
been,  "able  to  pay  any  part  of  the  de- 
cree for  alimony."  Deen  v.  Bloomer 
(1901)  191  III.  416,  61  N.  E.  131. 

Where  the  husband  had  been  com- 
mitted for  contempt  for  failure  to  pay, 
altogether,  $57  for  a  retainer  fee  to 
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hia  wife's  lawyers,  court  fees,  and  ex- 
penses, and  one  monthly  instalment  of 
temporary  alimony  of  $20,  it  was  held 
that  no  excuse  was  shown  by  an  an- 
swer reciting^  that,  at  the  time  the  or- 
der to  pay  was  made,  he  had  in  the 
bank  $260,  that  he  had  paid  it  out: 
$150  to  his  solicitors,  $25  to  his  doc- 
tor, $20  to  the  complainant,  $15  for 
clothinfir,  and  the  balance.  $50,  in  the 
payment  of  debts  then  due;  that  he 
earns  $66  a  month ;  that  he  has  used 
all  of  his  wages  in  the  payment  of  ex- 
penses; that  he  has  sent  $36  to  Fin- 
land to  people  who  are  bringing  up 
his  child;  that  he  has  some  stock  tied 
up  by  the  court's  injunction,  and  $2.05 
in  money,  and  that  the  only  other  per- 
sonal property  not  tied  up  by  injunc- 
tion is  a  watch  of  the  value  of  $10, 
which  he  tenders  into  court ;  and  that 
he  is  now  under  the  treatment  of  a 
physician.  Lake  v.  Houghton  Circuit 
Judge  (1912)  172  Mich.  660,  1S8  N. 
W.  249. 

Where  the  husband  was  committed 
for  contempt  for  failing  to  pay  for  five 
months,  weekly  alimony  of  $12.50,  pen- 
dente lite,  the  court  said,  on  his  appli- 
cation for  relief  on  account  of  inabil- 
ity to  pay  and  reduced  means:  "He 
had  no  right  to  dispose  of  his  earn- 
ings otherwise,  and  leave  his  wife  and 
children  without  the  support  ordered, 
and  then  ask  the  court  as  a  favor  to 
discharge  him.  The  affidavits,  how- 
ever, disclose  a  diminution  of  income, 
and  during  his  imprisonment  he,  of 
course,  earned  nothing.  The  order  for 
his  commitment  may  be  discharged  on 
his  paying  the  amount  due  for  alimony 
for  which  he  was  committed.  The  or- 
der for  alimony  during  his  imprison- 
ment may  be  considered  as  suspended, 
and,  on  paying  such  amount,  the  order 
for  alimony  may  be  reduced  to  $10  a 
week."  Graley  v.  Graley  (1866)  31 
How.  Pr.  (N.  Y.)  475. 

Where  the  decree  made  alimony  of 
$187  a  year  a  lien  on  the  husband's 
real  estate,  which  was  already  encum- 
bered, the  court  committed  him  for 
contempt  in  not  paying  the  year's  ali- 
mony, where  it  appeared  that  he  had 
received  as  income  during  the  year 
$946.  McSherry  v.  McSherry  (1893) 
49  111.  App.  90. 


In  affirming  an  order  for  contempt 
for  failure  to  pay  alimony  pendente 
lite  of  $25,  the  court  said:  "The  de- 
fendant had  been  in  good  health;  he 
had  no  children;  he  had  for  months, 
between  the  order  to  j)ay  and  the  or- 
der to  commit,  earned  $30  per  month; 
had  furnished  moneys  to  his  parents 
who  had  means  and  did  not  need  it; 
he  had  signified  his  intention  not  to 
comply  with  the  order  to  pay  the  ali- 
mony, and  set  forth  that  he  paid  board 
at  the  rate  of  $8  per  week.  A  more 
reasonable  rate  of  board  would  have 
enabled  him,  in  but  a  small  part  of  the 
time  that  had  elapsed,  to  pay  the  $25^ 
and  we  think  the  court  did  wisely  in 
its  order  to  commit."  Kaderabek  v, 
Kaderabek  (1888)  2  Ohio  C.  D.  236. 

But  in  Schuele  v.  Schuele  (1894)  57 
ni.  App.  189,  the  court  reversed  an 
order  committing  the  husband  for  con- 
tempt, for  failure  to  pay  $6  a  week 
alimony  for  many  weeks,  where  his 
small  earnings  were  all  taken  up  in 
support  of  himself  and  his  small  chil- 
dren. 

Where  the  husband  moved  for  re- 
lease from  imprisonment  for  contempt, 
for  failure  to  pay  alimony  of  $5  per 
week,  the  court  affirmed  an  order  deny- 
ing the  motion,  on  the  ground  that  his 
inability  to  pay  arose  out  of  his  marry- 
ing again,  which  he  did  out  of  the 
state,  in  disobedience  to  the  decree  of 
divorce.  Ryer  v.  Ryer  (1884)  33  Hun 
(N.  Y.)  116,  67  How.  Pr.  369. 

In  Hoffman  v.  Hoffman  (1906)  28 
Ohio  C.  C.  658,  it  was  held  that  a  de- 
cree for  the  payment  of  alimony  in 
monthly  instalments  will  be  enforced 
by  proceedings  in  contempt,  where  the 
husband  has  remarried,  and  it  is  not 
shown  that  he  is  using  the  strictest 
economy  in  his  new  family  relations 
and  is,  notwithstanding,  unable  to 
comply  with  the  order  of  the  court. 

In  ShafTner  v.  Shaffner  (1904)  212 
in.  492,  72  N.  E.  447,  the  court,  in  af- 
firming an  order  committing  the  hus- 
band for  contempt  in  failure  to  pay- 
several  instalments  of  alimony,  said: 
"He  who  seeks  to  establish  the  fact 
that  his  failure  to  pay  is  the  result 
of  lack  of  funds  must  show  with  rea- 
sonable certainty  the  amount  of  money 
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he  has  received.  He  must  then  show 
that  that  money  has  been  disbursed  in 
paying  oblifirationa  and  expenses 
which,  under  the  law,  he  should  pay, 
before  he  makes  any  payment  on  the 
decree  for  alimony.  It  is  proper  that 
he  iirst  pay  his  bare  living  expenses; 
but  whenever  he  has  any  money  in  his 
possession  that  belongs  to  him,  and 
which  is  not  absolutely  needed  by  him 
for  the  purpose  of  obtaining  the  mere 
necessaries  of  life,  it  is  his  duty  to 
make  a  payment  on  this  decree." 
It  may  be  noted  that  there  are  a 


number  of  decisions  under  a  New 
York  statute,  to  the  effect  that  in- 
ability to  pay  is  no  defense  to  a  mo- 
tion to  commit  for  contempt  for  fail- 
ure to  pay  alimony,  the  remedy  being 
to  apply  fdr  release  from  imprison- 
ment on  that  ground.  See  Ryckman  v. 
Ryckman  (1884)  34  Hun  (N.  Y.)  235; 
Dejanoy  v.  Delanoy  (1897)  19  App, 
Div.  295,  46  N.  Y.  Supp.  106  (obiter) ; 
Young  V.  Young  (1902)  85  Misc.  335, 
71  N.  Y.  Supp.  944;  Cahzin  v.  Cahzin 
(1908)  112  N.  Y.  Supp;  526. 

B.  B.  B. 


JOHN  HEVA,  by  Guardian  ad  Litem,  Appt., 

V. 

SEATTLE  SCHOOL  DISTRICT  NO.  1,  Reapt. 

WaaUngtoii  Supreme  Court  (T*ept.  No.  3)  —  AprU  Ot  1930* 
(—  Wash.       188  Pac.  776.) 

N^ligence  —  attractive  nuisance  —  fire  escape  on  school  building. 

A  ladder  attached  to  a  school  building  as  a  iire  escape,  in  compliance 
with  the  municipal  ordinances,  is  not  an  attractive  nuisance  which  will 
render  the  school  district  liable  for  injury  to  a  boy  of  sufficient  age  and 
intelligence  to  appreciate  the  danger,  by  falling  after  climbing  to  the  roof 
of  the  building  on  the  ladder,  by  the  fact  that  the  bottom  of  the  ladder 
is  sufficiently  near  the  ground  to  be  accessible  from  objects  near  it. 

[See  note  on  this  question  beginning  on  page  271.] 


Appeal  by  plaintiff  from  a  judgment  of  the  Superior,  Court  for  King 
County  (Hall,  J.)  sustaining  a  motion  for  judgment  notwithstanding  a 
verdict  for  plaintiff  in  an  action  brought  to  recover  damages  for  personal 
injuries  alleged  to  have  been  caused  by  defendant's  negligence.  Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Baxter  &  Jones,  for  appel-    Fac.  147;  Peirce  v.  Lyden,  85  C.  C.  A. 

812,  157  Fed.  552. 

Liability  may  be  fixed  not  only  by 
the  thing  artificially  created,  but  a 
thing  not  in  itself  dangerous  may  be 
left  exposed  in  such  a  way,  or  so  in 
conjunction  with  something  else,  as 
for  the  two  together  to  form  a  dan- 
gerous and  attractive  situation  for 
children. 

Foster  v.  Lusk,  129  Ark.  1,  194  S. 
W.  855,  17  N.  C.  C.  A.  361 ;  McAllister 
V.  Seattle  Brewing  &  Malting  Co.  44 
Wash.  179.  87  Pac.  68;  Holt  v.  School 
Diat.  102  Wash.  442,  173  Pac.  335; 
Biggs  V.  Consolidated  Barb-Wire  Co. 
60  Kan.  217,  44  L.R.A.  655,  56  Pac.  4, 


lant: 

Plaintiff  was  but  twelve  years  old, 
and  cannot  be  treated  as  a  trespasser 
so  as  to  preclude  his  right  to  recovery 
in  case  the  other  elements  are  found, 
fixing  the  liability. 

Uwaco  R.  &  Nav.  Co.  v.  Hedrick,  1 
Wash.  446,  22  Am.  St.  Rep.  169,  25 
Pac.  335;  Nelson  v.  McLelland,  31 
Wash.  208,  60  L.R.A.  793,  96  Am.  St. 
Rep.  902,  71  Pac.  747.  13  Am.  Neg.  Rep. 
627;  Sioux  City  &  P.  R.  Co.  v.  Stout, 
17  Wall.  657,  21  L  ed.  745;  Pekin  v. 
McHahon.  154  111.  146,  27  L.R.A.  206, 
45  Am.  St.  Rep.  114,  39  N.  E.  484; 
Haynes  v.  Seattle,  69  Wash.  419.  125 
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5  Am.  Neg.  Rep.  335;  Howard  v.  Ta- 
coma  School  Dist.  88  Wash.  167,  152 
Pac.  1004,  Ann.  Cas.  1917D,  792;  Tem- 
ple V.  McComb  City  Electric  Light  & 
P.  Co.  89  Miss.  1,  11  L.R.A.(N.S.)  449, 
119  Am.  St.  Rep.  698,  42, So.  874,  10 
Ann.  Cas.  924. 

This  was  a  question  for  the  jury 
under  all  the  circumstances. 

Holt  V.  School  Dist.  102  Wash.  442, 
173  Pac.  335;  Bjork  v.  Tacoma,  76 
Wash.  225,  48  L.R.A.(N.S.)  331,  135 
Pac.  1005;  McAllister  v.  Seattle  Brew- 
ing &  Malting  Co.  44  Wash.  184,  87 
Pac.  68;  Donk  Bros.  Coal  &  Coke  Co.  v. 
Leavitt,  109  111.  App.  385;  Sioux  City 

6  P.  R.  Co.  V.  Stout,  17  Wall.  657,  21 
L.  ed.  745 ;  Olson  v.  Gill  Home  Invest. 
Co.  58  Wash.  161,  27  L.R.A.(N.S.)  884, 
108  Pac.  140;  Haynes  v.  Seattle,  69 
Wash.  419,  125  Pac.  147;  Kansas  C.  R. 
Co,  V.  Fitzsimmons,  22  Kan.  686,  31 
Am.  Rep.  203;  Fitzgerald  v.  Chicago, 
R.  &  Q.  R.  Co.  114  111.  App.  118;  John- 
son V.  St.  Charles,  200  111.  App.  184; 
Mitchell  V.  Illinois  C.  K.  Co.  110  La. 
630,  98  Am.  St.  Rep.  472,  34  So.  714; 
Pekin  v.  McMahon,  154  111.  141,  27 
L.R.A.  206,  45  Am.  St  Rep.  114,  39 
N.  E.  486;  23  Am.  &  Eng.  Enc.  Law, 
660;  Steele  v.  Northern  P.  R.  Co.  21' 
Wash.  301,  57  Pac.  820;  Akin  v.  Brad- 
ley Engineering  &  Machinery  Go.  48 
Wash.  97,  14  L.R.A.(N.S.)  686,  92  Pac. 
903,  51  Wash.  658,  99  Pac.  1038;  Tib- 
bits  V.  Spokane,  64  Wash.  570,  117  Pac. 
397;  Cleveland,  C.  C.  &  St.  L.  R.  Co.  v. 
Scott,  111  in.  App.  234;  Anderson  v. 
Union  Terminal  R.  Co.  81  Mo.  App. 
119;  Burger  v.  Missouri  P.  R.  Co.  112 
Mo.  238,  34  Am.  St.  Rep.  379,  20  S.  W. 
439;  Lane  v.  Atlantic  Works,  111  Mass. 
136;  Harriman  v.  Pittsburg,  C.  &  St. 
L.  R.  Co.  45  Ohio  St.  11,  4  Am.  St.  Rep. 
607,  12  N.  £.  451. 

Mr.  Henry  W.  Pennock,  for  respond- 
ent: 

Defendant  was  not  liable  to  plain- 
tiff. 

Bamhart  v.  Chicago,  M.  &  St.  P.  R. 
Co.  89  Wash.  806,  L.R.A.1916D,  443, 154 
Pac.  441, 12  N.  G.  G.  A.  966;  Sioux  City 
&  P.  R.  Go.  V.  Stout,  17  Wall.  657.  21 
L.  ed.  746 ;  Gordon  v.  Snoqualmie 
Lumber  &  Shingle  Co.  59  Wash.  277, 
29  L.R.A.(N.S.)  88,  109  Pac.  1044; 
Clark  V.  Northern  P.  R.  Co.  29  Wash. 
139,  59  L.R.A.  608.  69  Pac.  636;  Curtis 
V.  Tenino  Stone  Quarries,  37  Wash. 
355,  79  Pac.  955;  Harris  v.  Cowles,  38 
W^ash.  331,  107  Am.  St.  Rep.  847,  80 
Pac.  537 ;  Akin  v.  Bradley  Engineering 


&  Machinery  Go.  48  Wash.  97.  14 

L.R.A.(N.S.)  586,  92  Pac.  903. 

The  ladder  was  not  a  dangerous  in- 
strument, nor  was  it  an  attractive 
nuisance. 

Bamhart  v.  Chicago,  M.  &  St.  P.  R. 
Co.  89  Wash.  305,  L.R.A.1916D,  443, 
154  Pac.  441, 12  N.  C.  C.  A.  966;  Wheel- 
ing &  L.  E.  R.  Co.  V.  Harvey,  77  Ohio 
St.  235,  19  L.R.A.(N.S.)  1143,  122  Am. 
St.  Rep.  503,  83  N.  E.  66,  11  Ann.  Cas. 
981,  21  Am.  Neg.  Rep.  272;  Kelly  v. 
Smith,  29  App.  Div.  346,  51  N.  Y.  Supp. 
413,  4  Am.  Neg.  Rep.  668;  Howard  v. 
Tacoma  School  Dist.  88  Wash.  167.  152 
Pac.  1004,  Ann.  Cas.  1917D,  792;  Biggs 
v.  Consolidated  Barb-Wire  Co.  60  Kan. 
217,  44  L.R.A.  655,  56  Pac.  4,  5  Am. 
Neg.  Rep.  335 ;  Giannini  v.  Campodon- 
ico,  176  Cal.  548,  169  Pac.  80;  Clark  v. 
Northern  P.  R.  Co.  29  Wash.  148,  59 
L.R.A.  508,  69  Pac.  636;  Curtis  v.  Ten- 
ino Stone  Quarries,  37  Wash.  355,  79 
Pac.  955;  Bottum  v.  Hawks,  84  Vt,  370, 
35  L.R.A.(N.S.)  440,  79  Atl.  858,  Ann, 
Cas.  1913A,  1025,  3  N.  C-  C.  A.  186; 
Savannah,  F.  &  W.  R.  Co.  v.  Beavers, 
113  Ga.  398,  54  L.R.A.  314,  39  S.  E.  82, 
10  Am.  Neg.  Rep.  8;  Stendal  v.  Boyd, 
73  Minn.  53,  42  L.R.A.  288,  72  Am. 
St.  Rep.  597,  75  N.  W.  735;  Moran  v. 
Pullman  Palace  Car  Co.  134  Mo.  641, 
33  L.R.A.  755,  56  Am.  St.  Rep.  543.  36 
S.  W.  659;  Dobbins  v.  Missouri,  K.  & 
T.  R.  Co.  91  Tex,  60,  38  L.R.A.  573,  66 
Am.  St.  Rep.  856,  41  S.  W.  62;  Richards 
v.  Connell,  45  Neb.  467,  63  N.  W.  915; 
Mayfield  Water  &  Light  Co.  v.  Webb, 
129  Ky.  395,  18  L.R.A.(N.S.)  179.  130 
Am.  St  Rep.  469,  111  S.  W.  712;  Peters 
V.  Bowman,  116  Gal.  346,  56  Am.  St 
Rep.  106.  47  Pac.  113.  698,  1  Am.  Nesr. 
Rep.  4. 

Plaintiff  appreciated  the  danger  of 
climbing, 

Clark  V.  Northern  P.  R.  Co.  29  Wash. 
189.  69  L.R.A.  608,  69  Pac.  636;  Akin 
V.  Bradley  Engineering  '&  Machinery 
Co.  48  Wash.  97,  14  L.RJ^.(N.S.)  586. 
92  Pac.  9(^ ;  Gordon  v.  Snoqualmie 
Lumber  &  Shingle  Go.  69  Wash.  277.  29 
L.R.A.(N.S.)  88.  109  Pac.  1044;  How- 
ard V.  Tacoma  School  Dist.  88  Wash. 
167,  152  Pac.  1004,  Ann.  Cas.  191-7D, 
792;  Loftus  v.  Dehail,  138  Gal.  214.  65 
Pac.  379;  Gates  v.  Northern  P.  R.  Co. 
87  Mont.  103,  94  Pac.  751. 

Defendant  had  no  notice  that  youns 
children  were  using  the  fire  ladder. 

MacDermid  v.  Seattle,  93  Wash.  167. 
160  Pac.  290;  Savana  v.  Trusty,  98  111. 
App.  277;  Reed  v.  Chicago,  83  111.  App. 
664;  Cook  v.  Anamosa,  66  Iowa,  427,  23 
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(_  Wash. 

N.  W.  907;  Corey  V.  Ann  Arbor,  134 
Mich.  376,  96  N.  W.  477;  Touhey  v. 
Rochester.  64  App.  Div.  56,  71  N.  Y. 
Supp.  661;  Cleveland  v.  Payne,  72 
Ohio  St.  347,  70  L.R.A.  841,  74  N,  E. 
177,18  Am.  Neg.  Rep.  211. 

Tobnan,  J.>  delivered  the  opinion 
of  the  court: 

The  appellant,  as  plaintiff,  through 
a  guardian  ad  litem,  brought  this  ac- 
tion to  recover  damages  for  personal 
injuries.  The  cause  was  tried  to  a 
jury,  which  found  a  verdict  in  appel- 
lant's favor,  and  the  trial  court,  on 
motion  of  respondent,  entered  judg- 
ment in  its  favor  non  obstante  vere- 
dicto. The  appeal  is  from  the  judg- 
ment so  entered. 

The  respondent  constructed  in 
1914  what  is  known  as  the  "New 
Ballard  High  School."  After  the 
building  was  completed  the  building 
department  of  the  city  of  Seattle 
notified  the  school  district  officials 
that  an  additional  fire  ladder  must 
be  provided,  extending  from  a  point 
9  feet  above  the  ground  to  the  roof, 
as  required  by  city  ordinance,  and 
the  matter  was  referred  to  the  fire 
chief,  who  had  authority  under  the 
ordinance  to  act  in  such  cases.  The 
fire  chief,  after  examination,  direct- 
ed where  and  how  such  ladder 
should  be  attached  to  the  building, 
and  the  district  caused  the  ladder  to 
be  constructed  and  attached  to  the 
building  as  the  ordinance  required, 
and  in  the  place  designated  by  the 
fire  chief.  The  iron  railing  herein- 
after referred  to  was  already  con- 
structed and  in  position  at  the  time 
the  place  for  so  attaching  the  ladder 
was  designated.  On  Sunday,  May 
12, 1918,  appellant,  then  two  months 
past  his  twelfth  birthday,  with  a 
companion  of  about  the  same  age, 
went  to  the  high  school  grounds, 
climbed  onto  an  iron  fence  or  railing 
which  was  immediately  below  the 
lower  terminus  of  the  fire  ladder, 
and  from  which  they  could  reach  the 
lower  rungs  of  the  ladder,  and  from 
there  they  climbed  onto  the  ladder, 
and  up  it  to  the  roof  of  the  central 
portion  of  the  building,  which  was 
aome  15  feet  lower  than  the  wings. 
Passing  over  the  roof,  they  found 
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another  ladder,  by  means  of  which 
they  ascended  to  the  roof  of  the 
higher  portion,  and  there,  finding  a 
sheltered  and  sunny  spot,  they  re- 
mained, looking  at  the  Sunday  paper 
and  smoking  cigarettes,  for  some 
little  time.  The  other  boy,  thinking 
he  saw  someone  approaching,  gave 
the  alarm  and  started  to  run,  the  ap- 
pellant following  him.  The  first  boy 
climbed  over  the  projecting  wall  of 
the  cornice,  and  from  there  jumped 
or  dropped  to  the  roof  of  the  main 
building  below.  Appellant  ran  rap- 
idly along  the  cornice  to  the  north- 
west corner  of  the  building,  seeking 
a  way  to  descend,  And  then  turned 
and  ran  or  walked  rapidly  back, 
when,  as  he  testifies,  his  foot  caught 
on  something  which  projected,  and 
he  fell  to  the  fire  escape  landing  be- 
low, causing  the  injuries  complained 
of.  Such  other  facts  as  are  material 
will  appear  as  we  proceed. 

Courts  differ  as  to  what  consti- 
tutes a  nuisance  attractive  to  chil- 
dren, but  this  court  has  been  some- 
what liberal  in  applying  the  doctrine, 
and  now  has  no  intention  or  desire 
to  depart  from  the  rule  heretofore 
followed.  Ilwaco  R.  &  Nav.  Co.  v. 
Hedrick,  1  Wash.  446,  22  Am.  St. 
Rep.  169,  26  Pac  335;  McAllister  v. 
Seattle  Brewing  &  Malting  Co.  44 
Wash.  179,  87  Pac.  68;  Haynes  v. 
Seattle,  69  Wash.  419, 125  Pac.  147; 
Bjork  V.  Tacoma,  76  Wash.  225,  48 
L.R.A.(N.S.)  331,  135  Pac.  1005; 
Jorgenson  v.  Crane,  86  Wash.  273, 
L.R.A.1917F,  983,  150  Pac,  419. 

But  while  the  court  permitted  re- 
covery in  the  cases  cited,  and  also  in 
cases  involving  the  possession  and 
control  of  dang^us  explosives  (Nel- 
son V.  McLellan,  31  Wash.  208,  60 
L.R.A.  793,  96  Am.  St.  Rep.  902,  71 
Pac.  747, 13  Am.  Neg.  Rep.  627 ;  Akin 
V.  Bradley  Engineering  &  Machinery 
Co.  48  Wash.  97,  14  L.R.A.(N.S.) 
586,  92  Pac.  903;  Olson  v.  Gill  Home 
Invest.  Co.  58  Wash.  151,  27  L.R.A. 
(N.S.)  884, 108  Pac.  140),  it  has  not 
hesitated  to  distinguish  and  limit 
the  doctrine  (Clark  v.  Northern  P. 
R.  Co.  29  Wash.  139,  59  L.R.A.  508, 
69  Pac.  636;  Curtis  v.  Tenino  Stone 
Quarries,  37  Wash.  365, 79  Pac.  955; 
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Harris  v.  Ctowles,  38  Wash.  331,  107 
Am.  St.  Rep.  847,  80  Pac  537;  Gor- 
don V.  Snoqualmie  Lumber  &  Shingle 
Co.  59  Wash.  272,  29  L.R.A.(N.S.) 
88,  109  Pac.  1044;  Bamhart  v.  Chi- 
cago, M.  &  St  P.  R.  Go.  89  Wash. 
S04,  L.R.A.1916D,  443, 164  Pac.  441, 
12  N.  C.  C.  A.  966). 

In  the  latter  case  it  was  said: 

"The  question  here  presented  is 
not  whether  the  owner  of  the  prop- 
erty may  be  liable:  (a)  By  reason  of 
a  trap  or  pitfall  upon  his  property 
which  may  produce  the  death  or  in- 
jury; (b)  a  hidden  or  concealed 
danger;  or  (c)  a  dangerous  agency 
in  close  proximity  or  so  near  a  high- 
way that  in  the  use  of  the  highway 
an  accident  may  occur ;  but  is  wheth- 
er a  pond  of  water  is  a  dangerous 
agency  such  as  will  subject  the  own- 
er of  the  property  to  liability  for 
damages  for  the  death  of  a  child  of 
tender  years,  attracted  to  the  pond 
for  the  purpose  of  play.  The  turn- 
table doctrine  makes  the  owner  liable 
because  the  dangerous  agency  was 
attractive  to  children  of  tender 
years,  and  in  playing  about  or  with 
such  agency  accident  or  injury  would 
probably  result. 

'That  a  pond  of  water  is  attrac- 
tive to  boys  for  the  purposes  of  play, 
swimming,  and  fishing  no  one  will 
deny.  But  its  being  an  attractive 
agency  is  not  sufficient  to  subject 
the  owner  to  liability.  It  must  be  an 
agency  such  as  is  likely  to,  or  will 
probably  result  in,  injury  to  those 
attracted  to  it.  That  many  boys  ev- 
ery year  lose  their  lives  by  drowning 
is  a  matter  of  common  knowledge. 
But  the  number  of  deaths  in  com- 
parison to  the  total  number  of  boys 
that  visit  ponds,  lakes,  or  streams 
for  purposes  of  play,  swimming,  and 
fishing  is  comparatively  small.  It 
-would  be  extending  the  doctrine  too 
far  to  hold  that  a  pond  of  water  is 
an  attractive  nuisance,  and  therefore 
comes  within  the  Turntable  Cases." 

In  all  cities  there  are  ordinances 
requiring  fire  ladders  on  buildings 
of  any  considerable  height.    It  is 
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quite  impractical  to  construct  and 
maintain  them  so  that  they  will 
serve  their  intended  purpose,  and  yet 
be  inaccessible  to  venturesome  chil- 
dren who  love  to  climb.  Here  the 
boys  found  access  to  the  ladder  by 
means  of  the  railing  or  fence,  and 
the  evidence  shows  that  they  might 
also  have  reached  it  from  the  water 
table,  which  projects  from  the  build- 
ing all  the  way  around  at  about  the 
same  height  as  was  the  railing,  or, 
as  others  did,  by  climbing  on  one 
another's  shoulders.  When  boys  are 
intent  on  climbing,  they  can  usually 
find  a  box  or  barrel  or  some  object 
near  at  hand  from  which  to  mount. 
Appellant  was  a  bright,  active  boy 
of  twelve  years,  used  to  climbing, 
and  admits  that  he  knew  the  danger 
of  injury  from  falling.  The  ladder 
is  a  simple  appliance,  not  inherently 
dangerous,  and  as  a  rule  any  child 
old  enough  to  climb  one  has  intel- 
ligence enough  to  realize  that  if  he 
falls  injury  and  pain  will  follow. 
Ladders  are  nearly  as  common  as 
fences  and  trees,  and  to  hold  that  a 
jury  might  find  an 
ordinary  ladder  to  JJS'JSfive*" 
be  an  attractive  nui-  nMi«anc-«'-«re 
sance,  under  the  KSStaS" 
doctrine  of  the  Turn- 
table Cases,  would  be  to  require 
every  property  owner  having  a  fence 
or  tree  accessible  to  children  at  play 
to  maintain  a  constant  guard  about 
them.  Common  objects,  the  uses 
and  dangei*s  of  which  are  obvious 
and  well  known,  at  least  to  the  nor- 
mal child  of  twelve  years,  and  which 
cannot  be  made  inaccessible  without 
destroying  the  purpose  for  which 
they  exist,  may  not,  under  the  law 
as  established  in  this  state,  be  found 
to  be  attractive  nuisances  simply  be- 
cause injury  from  their  use  has  oc- 
curred to  a  licensee  or  trespasser  of 
sufficient  age  and  understanding  to 
appreciate  the  danger. 

The  judgment  of  the  trial  court  is 
affirmed. 

Holcomb,  Gh.  J.,  and  FuHerton, 
.Bridges,  and  Moant,  JJ.,  concur. 
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ANNOTATION. 
Fire  esoQie  w  an  attrBctive  mniance. 


The  general  rule  is  that  a  fire  ea- 
cape  is  not  an  attractive  nuisance,  so 
as  to  render  the  owner  of  the  build- 
ing liable  under  the  "attractive  nui- 
sance" doctrine,  for  injuries  sustained 
by  children  while  using  a  fire  escape 
in  their  play.  McAlpin  v.  Powell 
(1877)  70  N.  Y.  126,  26  Am.  Rep.  561; 
Kelly  V.  Smith  (1898)  29  App.  Div. 
346,  51  N.  Y.  Supp.  413,  4  Am.  Neg. 
Rep.  668;  Heva  v.  SEATTLE  SCHOOL 
DiST.  (reported  herewith)  ante,  267. 

The  reason  for  so  holding  given  in 
the  reported  case  (Heva  v.  Seattle 
School  Dist.)  is  that  the  owner  of  a 
building  of  any  considerable  height 
is  obliged  by  statute  or  ordinance  to 
place  fire  escapes  thereon,  that  it  is 
impractical  to  construct  them  so  tiiat 
they  will  serve  their  intended  purpose 
and  yet  be  inaccessible  to  venture- 
some children,  and  that  a  fire  escape 
is  a  simple  appliance,  not  inherently 
dangerous,  and  any  child  old  enough 
to  climb  one  has  intelligence  enough 
to  realize  that  if  he  falls  Injury  will 
follow.  In  this  case,  a  school  district 
was  held  not  liable  for  injuries  to  a 
boy  of  twelve,  who  had  reached  the 
roof  of  a  school  building  by  means  of 
an  iron  fence  and  the  fire  escape,  and 
on  coming  down  had  fallen  to  his  in- 
jury. 

And  in  Kelly  v.  Smith  (1898)  29 
App.  Div.  346,  51  N.  Y.  Supp.  418,  4 
Am.  Neg.  Rep.  668,  it  was  held  that 
no  liability  arose  against  one  who,  in 
cempliance  with  a  statute,  had  pro- 


vided the  fire  escape  on  his  building 
with  a  suitable  ladder  for  reaching  the 
ground,  where  the  ladder  was  removed 
by  boys  from  a  place  of  safety  on  the 
second  balcony,  and  hung  on  the  first 
balcony  in  order  to  "play  firemen," 
and  one  of  them,  about  seven  years 
of  age,  fell  from  the  ladder  and  was 
killed. 

And  in  McAlpin  v.  Powell  (N.  Y.) 
Bupra,  in  holding  that  the  owner  of  a 
tenement  building  was  not  liable  for 
the  death  of  an  intelligent  boy  in  his 
tenth  year  who  went  out  upon  the 
platform  of  a  fire  escape  and  fell 
through  an  insecure  trapdoor,  the 
court  said  that  the  Turntable  Cases,  in 
which  a  child  was  attracted  from  a 
public  highway,  where  it  had  a  right 
to  be,  to  the  place  of  danger,  had  no 
similarity  to  one  in  which  the  child 
was  left  without  anyone  to  take  spe- 
cial charge  of  it,  and  had  escaped 
through  an  open  unguarded  window 
to  a  place  of  danger,  and  had  sus- 
tained an  injury  without  any  allure- 
ment having  been  held  out;  and  that 
a  wide  distinction  existed  between  the 
two  cases;  and  while  the  one  at  bar 
was  on  the  border  line,  and  the  point 
of  difference  was  perhaps  very  close, 
this  distinction  was  fully  recognized 
in  the  best-considered  adjudications 
in  the  courts,  and  was  the  turning 
point  upon  which  cases  of  this  charac- 
ter were  to  be  determined. 

G.  V.  I. 


H.  C.  ALLEN 

V. 

WOLF  RIVER  LUMBER  COMPANY. 
Witconatn  Supreme  Court^ApHl  90,  1910m 
(169  Wis.  263,  172  N,  W.  168.) 

Sale  —  offer  of  season's  product  —  amount  to  be  famished. 

1.  A  contract  to  sell  1,000  cords  of  bark  is  formed  by  acceptance  of  a 
proposition  to  the  effect  that  the  seller  is  peeling  about  a  thousand  cords 
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this  year,  "I  will  sell  you  the  500  or  1,000  cords/'  afterwards  referred  to 
as  this  year's  peel,  for  a  named  price,  if  in  subsequent  correspondence 
seller  does  not  deny  buyer's  claim  that  amount  was  1,000  cords. 
{See  mte  on  this  question  beginning  on  page  276.] 


Evidence  —  letters  leading  to  cmip 
tract 

2.  In  an  action  for  breach  of  con- 
tract alleged  to  have  been  formed  by 
letters,  all  letters  relating  to  the 
transaction  are  admissible  in  evidence, 
the  interval  which  elapsed  between 
which  is  not  sufficient  to  warrant  an 
inference  that  the  parties  considered 
they  were  starting  anew  to  make  a 
contract. 

[See  10  R.  C.  L.  1147.] 
Contract  —  acceptance  1^  return  mail, 

8.  One  making  a  proposal  to  be  ac- 
cepted by  return  mail,  in  the  absence 
of  revocation,  holds  himself  ready  and 
willing  to  abide  by  it  until  the  ac- 
ceptance or  rejection  can  reach  him  by 
return  mail. 

[See  6-R.  C.  L.  611.] 
— keeping  alive  after  breach. 

4.  The  unsuccessful  attempt  of  a 
buyer  to  induce  a  seller  to  perform 
after  he  has  announced  his  intention 
not  to  do  so  cannot  be  considered  to 
amount  to  keeping  the  contract  alive 
for  the  benefit  of  both  parties. 

Sale  —  place  of  delivery  —  price  In- 
cluding freight  rate. 

5.  The  place  of  delivery  of  goods 


sold  is  not  where  they  are  to  be  de- 
livered to  the  carrier  where  the  con- 
tract names  a  price  including  delivery 
at  a  point  having  the  freight  rate  of 
a  specified  city,  where  the  statute  pro- 
vides that  if  the  seller  is  to  pay  freight 
the  title  does  not  pass  until  the  goods 
are  delivered  or  have  reached  the 
place  agreed  upon. 

— when  title  passes. 

6.  Unless  provision  to  the  contrary 
is  made,  title  to  goods  sold  passes  with 
delivery. 

[See  24  R.  C.  L.  37.] 

—  destination  as  place  of  delivery. 

7.  The  place  of  delivery  of  goods 
sold  at  a  price  including  a  certain 
freight  rate  is  destination,  where,  in 
response  to  a  request  for  shipping  di- 
rections, the  buyer  names  a  place  hav- 
ing the  agreed  rate. 

Damages  —  for  breach  of  contract  of 
sale. 

8.  The  damages  for  breach  of  con- 
tract to  sell  bark  are  the  difference  be- 
tween the  contract  price  and  market 
price  at  the  place  of  delivery  and  time 
of  breach. 

[See  24  R.  C.  L.  69.] 


Cross  appeals  from  a  judgment  of  the  Municipal  Court  for  Langlade 
County  (Hogan,  J.)  in  favor  of  plaintiff  in  an  action  brought  to  recover 
damages  for  alleged  breach  of  a  contract  to  deliver  certain  tanbark  sold 
by  defendant  to  plaintiff,  both  parties  appealing  from  the  judgment  as  to 
the  amount  of  bark  sold,  the  place  of  ddivery,  and  the  measure  of  dam- 
ages.   Modified  and  affi^tned. 


Statement  by  Vinje,  J.: 

Action  to  recover  damages  for 
breach  of  a  contract  to  deliver  cer- 
tain tanbark  sold  to  plaintiff. 

June  25,  1915,  defendant  wrote 
plaintiff  at  Buffalo,  New  York,  as 
follows :  "Your  card  of  the  23d  re- 
ceived. I  am  peeling  about  a  thous- 
and cords  of  bark  this  year,  have 
now  between  600  and  700  cords 
peeled  from  the  tree.  The  most  of 
this  will  not  be  shipped  until  sleigh- 
ing comes  along  about  the  first  of 
the  year.  ...  I  will  sell  yon  the 
500  or  1,000  cords  of  bark,  2,240 
pounds  to  the  cord,  for  $13.50,  f. 
o.  b.  Buffalo,  but  understand  a  good 


deal  cannot  be  delivered  until  win- 
ter,  but  if  you  wanted  200  or  300 
cords  before,  I  could  arrange  to  ship 
it  to  you." 

June  28th  plaintiff  wrote  defend- 
ant at  Antigo,  Wisconsin,  as  fol- 
lows :  "Replying  to  your  esteemed 
favor  of  the  25th.  Would  like  very- 
much  to  have  the  1,000  cords  bark, 
but  the  price  is  too  high  for  me. 
If  you  could  make  that  price  $12 
per  2,240  pounds,  I  would  be  in- 
clined to  place  it,  though  we  are 
buying  our  local  bark  for  $10.50  to 
$11  per  ton.  ..." 

June  30th,  1915,  defendant  re- 
plied:  "Now  I  will  tell  you  what 
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will  split  the  difference    leave  me  a  loss,  so  when  I  got  my 

"    I  sold  it  all." 


I  will  do,  I 

with  you  and  call  it  $12.75  f.  o.  b. 
Buffalo,  2,240  pounds  to  the  cord." 

In  reply  plaintiff  wrote  under  the 
date  of  July  2,  1916 :  "I  have  done 
my  best  to  get  the  price  from  tan- 
ners to  meet  your  price  of  $12.75, 
Rochester,  New  York,  but  can't  do 
it  They  claim  extracts  are  cheaper 
and  they  use  them.  Perhaps  an- 
other season  I  can  use  some  bark 
from  you,  but  $12—2,240  pounds 
deld  Rochester  rate  is  all  our  mar- 
ket will  stand  this  season." 

July  21,  1915,  defendant  wrote 
plaintiff  as  follows:  "In  regard  to 
our  hemlock  bark,  inasmuch  as  you 
offer  us  $12  per  cord  delivered  on 
a  Rochester  rate  of  freight,  if  you 
cannot  pay  us  more  we  are  inclined 
to  accept  your  price  of  $12  per  cord, 
of  2,240  pounds  to  the  cord,  de- 
livered on  a  Rochester  rate  of 
freight,  for  our  peel  this  year. 
Please  let  us  know  how  to  bill  this 
bark.  I  may  ship  a  car  or  two  in 
a  few  days,  and  then  the  balance 
will  come  out  when  we  have  snow. 
If  this  is  satisfactory  let  us  know 
by  return  mail," 

July  23d  plaintiff  replied:  "Re- 
plying to  yours  21st.  Confirm  pur- 
chase of  your  bark  at  $12  per  2,240 
pounds,  delivered  Rochester  rate. 
You  may  ship  the  cars  now  ready  to 

H.  C.  Allen,  Olean,  New  York,  Erie 
delivery.  Send  papers  to  me  here, 
uid  I  will  look  out  for  cars  when 
they  arrive.  Would  like  as  much  of 
this  bark  shipped  promptly  as  pos- 
sible. Kindly  advise  me  about  the 
amount  to  be  shipped  now,  and 
amount  for  winter  shipment,  and 
oblige.  If  you  can  ship  300  cords 
BOW  I  would  like  it  very  much." 

In  reply  to  this,  defendant  wrote 
plaintiff  on  July  24,  1915.  "On 
account  of  not  hearing  from  you, 

I,  to-day;  sold  what  bark  we  had 
peeled  to  Grand  Rapids,  Michigan, 
people,  getting  $6.75  f.  o.  b.  cars 
Honico  for  same,  as  I  wanted  to 
dispose  of  what  we  had,  as  I  stopped 
peeling  on  acccount  of  the  low 
prices.  As  shipping  it  to  Buffalo 
the  rate  is  21  cents  and  to  Syracuse 
the  rate  is  26  cents  so  it  would 

9  A.L.R.— 18. 


price 

Then  follow  a  number  of  letters 
in  which  plaintiff  insists  he  is  en- 
titled to  the  1,000  cords  of  bark, 
and  the  defendant  offers  200  cords 
of  bark  at  a  different  price,  and  up- 
on the  payment  of  $1,000  down. 
The  new  terms  are  not  accepted,  and 
bark  is  not  shipped  to  plaintiff. 

The  defendant's  principal  place  of 
business  was  at  Antigo,  Wisconsin, 
and  plaintiff's  place  of  business  was 
in  Buffalo,  New  York.  The  tan- 
bark  was  located  in  the  woods  near 
Monico,  Wisconsin,  about  40  miles 
north  of  Antigo.  The  evidence 
showed  that  defendant  peeled  only 
317  cords  during  1915.  A  jury  was 
waived,  and  the  court  found  that  the 
place  of  delivery  of  the  bark  was 
Monico,  Wisconsin;  that  the  quan- 
tity sold  was  317  cords,  the  peel  of 
that  year,  plus  200  cords  which  de- 
fendant bought  at  Mattoon,  Wiscon- 
sin ;  that  plaintiff's  damage  was  the 
difference  between  the  contract 
price  at  Monico,  which  the  court 
found  was  the  Rochester  delivery 
price  of  $12  per  cord,  less  the 
freight  rate  of  $6.16  per  cord  from 
Monico  and  $5.82  from  Mattoon, 
and  the  price  of  bark  at  Monico  and 
Mattoon  found  to  be  $6.25  per  cord 
of  2,240  pounds.  This  made  a  loss 
of  41  cents  per  cord  on  the  317  cords 
and  a  loss  of  7  cents  per  cord  on  the 
200  cords  bought  at  Maitoon,  in  all 
a  loss  of  $143.97,  for  which  amount 
it  awarded  judgment  to  plaintiff. 
Both  parties  appealed. 

Mr.  Henry  Hay  for  plaintiff. 
Messrs.  E.  J.  Goodrick  and  H.  F. 
Morson  for  defendant. 

Vinje,  J.,  delivered  the  opinion  of 
the  court: 

Plaintiff  appealed  because  he 
claimed  the  amount  of  bark  sold  was 
1,000  cords,  the  place  of  delivery 
was  Olean,  New  York,  and  the  meas- 
ure of  damages  the  difference  be- 
tween the  contract  price  and  the 
market  price  of  bark  at  Olean  at  the 
time  of  the  breach.  The  defendant 
appealed  because  it  claimed  the 
amount  of  bark  sold  was  317  cords 
and  did  not  include  the  200  cords 
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bought  at  Mattoon,  the  place  of  de- 
livery was  Antigo,  and  ttie  measure 
of  damages  was  the  difference  be- 
tween $12  less  $5.82,  the  freight 
rate  from  Antigo,  and  the  market 
price  at  Antigo,  which,  it' claimed, 
did  not  exceed  $6.25  per  cord.  It 
will  thus  be  seen  that  tiie  amount  of 
bark  sold,  the  place  of  delivery,  and 
consequently  the  measure  of  dam- 
ages are  in  dispute. 

•  As  to  the  amount  of  bark  sold,  the 
defendant's  claim  is  that  its  letter 
of  July  21st,  offering  to  sell  its  peel 
of  this  year,  and  the  acceptance  of 
that  in  plaintiff's  letter  of  Ju^  23d, 
constitute  the  contract  between  the 
parties.  The  trial  court  adopted 
this  view,  for  it  excluded  from  evi- 
dence the  letters  of  June  25th  and 
of  July  2d.  It  is  clear  that  the 
whole  correspondence  relating  to 

Evidence-  ^^^^  transaction  is 
letters  leadimv    admlssiblc  in  evi- 

!•  eo>tr»e«.  ^^^^^  ^j^^^^ 

the  contract  was,  and  the  letters 
mentioned  were  improperly  ex- 
cluded. The  contract  must  be  read 
out  of  the  whole  correspondence, 
since  every  letter  therein  related  to 
the  same  matter,  and  no  such  in- 
terval elapsed  between  any  as  to 
warrant  an  inference  that  the  par- 
ties considered  they  were  starting 
anew  to  make  a  contract. 

From  the  whole  correspondence 
we  reach  the  conclusion  that  defend- 
ant offered  to  sell 


SS^^'prSiu^t  1.000  cords,  and 
jjySJrt"  V"  plaintiff  accepted 
that  offer.  If  so, 
that  made  a  contract  for  the  sale  of 
1,000  cords.  Our  conclusion  is 
based  upon  the  fact  that  defendant, 
in  its  first  letter,  stated  it  was  going 
to  peel  about  1.000  cords  that  year, 
and  had  already  between  600  and 
700  cords  peeled;  that  it  offered  to 
sell  the  500  or  1,000  cords;  that 
plaintiff  replied  he  would  like  to 
have  the  1,000  cords,  if  the  price  was 
right.  After  that  the  correspond- 
ence was  all  about  the  quality  of 
the  bark  and  the  price.  So  when  de- 
fendant, on  July  2l8t,  accepted 
plaintiff's  price  for  this  year's  peel 
it  knew  plaintiff  understood  it  was 


to  be  at  least  1,000  cords,  and  it 
must  be  held  to  have  made  an  offer 
of  that  amount.  This  is  confirmed 
by  the  ^act  that,  in  letters  passing 
between  the  parties  subsequent  to 
the  breach,  plaintiff  claims  the  quan- 
tity was  1,000  cords,  and  defendant 
does  not  deny  such  claim,  though 
it  offers  him  only  200  cords  upon 
different  terms.  It  is  also  in  evi- 
dence that  plaintiff,  immediately 
after  accepting  the  offer  from  de- 
fendant, resold  1,000  cords  to  east- 
ern tanners,  in  the  belief  that  such 
was  the  amount  he  had  boufirht. 
This  evidence,  of  course,  bears  only 
upon  the  question  of  what  he  under- 
stood the  contract  to  be,  and  could 
not  bind  defendant  if  he  made  no 
offer  of  1,000  cords.  But  it  is  clear 
from  the  evidence  that  he  did  make 
a  specific  offer  of  1,000  cords,  which 
plaintiff  said  he  wanted  if  the  price 
was  right.  It  is  also  uncontradicted 
that  defendant  represented  that  its 
peel  for  that  year  would  be  about 
1,000  cords.  Hence,  from  the  cor- 
respondence had  when  it  made  an 
offer  of  this  year's  peel,  it  meant 
1,000  cords. 

The  breach  of  contract  by  the  de- 
fendant is  clearly  established.  In 
its  letter  of  July  21st,  accepting 
plaintiffs  terms,  it  said :  "If  this  is 
satisfactory,  let  us  know  by  return 
mail."  This  authorized  plaintiff  to 
accept  by  return  mail,  and  he  did 
so  accept.  A  party  who  makes  a 
proposal  to  another,  to  be  answered 
by  return  mail,  in  contr.et- 
the  absence  of  rev-  Moopptaope  bx 
ocation,  holds  him- 
self  ready  and  willing  to  abide  by 
it  until  acceptance  or  rejection  can 
reach  him  by  return  mail.  6  R.  C. 
L.  611.  Here  the  defendant  did  not 
wait  until  a  letter  could  reach  him 
from  Buffalo  by  return  mail,  but 
sold  the  bark  on  the  24th  tp  another 
party.  This  constituted  a  breach 
of  his  offer. 

Plaintiff's  unsuccessful  effort  to 
induce  defendant  to  perform  cannot 
be  considered  tanta- 
mount to  keeping  riSS'fcJS^t" 
the  contract  alive 
for  the  benefH;  of  both  parties. 
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PlaintifF  insisted  upon  performance 
or  full  damages  for  the  breach.  He 
M  not  aecure  performance,  so  he 
is  idegated  to  his  only  other  remedy, 
dunages. 

We  think  the  trial  court  erred  in 
finding  that  the  place  of  delivery 
was  at  Monico,  Wisconsin.  Drfend- 
ant  in  his  first  letter  offered  to  sell 
the  bark  f.  o.  b.  Buffalo,  for  $13.50 
per  cord.  This  price  was  not  satis- 
factory to  plaintiff.  He  suggests 
he  would  pay  ?12  per  cord,  in  his 
letter  of  June  28th,  but  in  his  letter 
of  July  2d  he  says  $12  per  cord, 
"deld  Rochester  rate,"  is  all  the  mar- 
ket ^ill  stand  this  season,  and  it  is 
this  offer  that  the  defendant  accepts. 
He  therefore  agrees  to  deliver  bark 
at  any  point  having 
Mi^^^rfce  Rochester  rate  for 
S:S£1"A...  $12  per  cord  His 
contract  is  not  com- 
plete till  he  makes  such  delivery. 
He  must  pay  the  freight  and  de- 
liver before  he  can  demand  his  $12 
per  cord.  Nothing  is  said  about  any 
price  per  cord  in  Wisconsin.  The 
price  Is  fixed  as  of  the  place  of  de- 
livery. In  such  case  subdivision  5, 
§  1684t-19,  Stats,  applies.  It  pro- 
vides: "If  the  contract  to  sell  re- 
quires the  seller  to  deliver  the  goods 
to  the  buyer,  or  at  a  particular  place, 
AT  to  pay  the  freight  or  cost  of 
transportation  to  the  buyer,  or  to 
a  particular  place,  the  property  does 
not  pass  until  the  goods  have  been 
delivered  to  the  buyer  or  reached 
the  place  agreed  upon." 

See  also  McLaughlin  v.  Marston, 
78  Wis.  670,  47  N.  W.  1058,  and 
Southern  Flour  &  Grain  Co.  v. 
UcGeehan,  144  Wis.  130,  128  N.  W. 
879. 

Here  the  contract  required  the 
teller  to  ship  to  a  designated  place 
and    to    pay  the 
freight     to  such 
place.    Unless  pro- 
^ion  to  the  contrary  is  made,  title 
passes  with    delivery.     Gehl  v. 
Peycke  Bros.  Commission  Co.  158 
Wis.  494.  149  N.  W.  275.  Here  de- 
livery was  to  be  made  at  a  place  hav- 
hv  a  Rochester  rate,  designated  by 


plaintiff.  Defendant  asked  for  ship- 
ping directions,  and  _d^.t,„a,ion 
plaintiff       named  ot 
Olean,  New  York,  a 
point   having  a   Rochester  rate. 
That,  then,  was  the  place  of  deliverv- 
Flaintiff's  measure  of  damages 
was  the  difference  between  the  con- 
tract price  and  the  market  price  of 
the  bark  at  the  place  o«iii»ie*— 
of  delivery  and  at  'or  breaok  of 
the    time    of  the 
breach.   Subdivision  3,  §  1684t^67 ; 
Southern  Flour  &  Grain  Co.  v.  Mc- 
Geehan,  supra;  Pope  Metals  Co.  v. 
Sadek.  149  Wis.  394, 135  N.  W.  851. 
No  specified  times  of  delivery  are 
contained  in  the  letters.  It  was  con- 
templated that  the  major  part  of 
the  bark  could  not  be  shipped  till  it 
could  be  hauled  to  the  railroad  on 
sleighs.    Therefore,  since  no  time 
was  fixed  for  delivery,  the  time  of 
refusal  governs  as  to  date  of  market 
price  measuring  damages.  Id. 

The  evidence  shows  that  the  mar- 
ket price  of  bark  at  Olean,  New 
York,  at  the  time  of  the  breach,  was 
$13.44  per  cord  of  2,240  pounds 
each.  Plaintiff's  measure  of  dam- 
ages, therefore,  was  the  difference 
between  the  contract  price  of  $12 
per  cord  and  the  market  price  of 
$13.44  -per  cord,  or  $1.44  per  cord. 
On  1,000  cords  this  amounts  to  $1,- 
440,  for  which  sum,  with  interest 
thereon  from  July  24,, 1915,  at  6  per 
cent  per  annum,  he  is  entitled  to 
judgment.  Vogt  v.  Schienebeck,  122 
Wis.  491,  67  L.R.A.  756,  106  Am.  St. 
Rep.  989,  100  N.  W.  820, 2  Ann.  Cas. 
814;  Pope  Metals  Co.  t.  Sadek,  su- 
pra. 

The  judgment  is  modified  by  in- 
serting, in  lieu  of  the  words,  "one 
hundred  forty-three  and  97/100 
dollars  ($143.97)  with  interest  from 
the  Ist  day  of  September,  1915, 
which  interest  amounts  to  seventeen 
and  84/100  dollars  ($17.84),  in  all 
the  sum  of  one  hundred  sixty-one 
and  81/100  dollars '($161.81),"  the 
foUowing,  "fourteen  hundred  and 
forty  dollars  with  interest  thereon 
at  6  per  cent  from  July  24,  1915, 
which  interest  amounts  to  $218.40, 
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in  all  the  sum  of  sixteen  hundred 

and  fifty-eight  and  40/100  dollars," 
and  by  inserting  in  lieu  of  the  words, 
"two  hundred  twenty-three  and 
61/100  doUars  ($223.61),  at  the  end 


of  the  judgment,  the  words  "seven- 
teen hundred  twenty  and  21/100 
dollars  ($1,720.21),"  and  as  so  modi- 
fied is  afiirmed,  with  costs  to  the 
plaintiff. 


ANNOTATION. 
ValidiQr  and  oonstmction  erf  ccmtract  tor  lale  of  sesMm't  output 


T.  Introductory,  278. 
II.  Validity,  276. 

III.  Construction  as  regrarda  duty  of  sell- 

er to  operate  plant  and  furnish 
amount  estimated,  276. 

IV.  MiBcellaneoiu  matters  of  constmc- 

tion,  277. 

/.  In^oductory. 

The  validity  and  construction  of  a 
contract  for  the  sale  of  the  season's 
output  is  QEhauatively  discussed  in 
the  annotation  in  1  A.L.R.  2392.  The 
present  annotation  reviews  the  recent 
cases  on  the  subject. 

II.  vaiianjf. 

(Supplementing  annotation  In  1 
AX.R,  p.  1392.) 

As  stated  in  the  original  annotation, 
contracts  for  the  sale  of  an  entire  sea- 
son's output  are  not  generally  re- 
garded as  invalid  on  the  ground  of  a 
want  of  mutuality.  Thus,  in  Ross- 
Vaughan  Tobacco  Co.  v.  Johnson 
(1918)  182  Ky.  325,  206  S.  W.  487,  a 
contract  for  the  sale  of  a  present  crop 
of  tobacco  at  a  specified  price,  which 
contained  a  statement  that  the  tobacco 
was  to  be  delivered  "at  the  option  of 
the  purchasers,"  was  held  to  be  a 
mutual  obligation  and  binding  on  both 
parties,  it  appearing  that  the  phrase, 
"at  the  option  of  the  purchasers,"  had 
reference  to  the  exercise  of  an  option 
as  to  the  place  of  the  delivery  of  the 
tobacco,  and  not  as  to  the  acceptance 
or  rejection  of  the  crop. 

So,  in  Warren  v.  Ray  County  Coal 
Co.  (1919)  200  Mo.  App.  442,  207  S. 
W.  883,  the  court  held  that  a  contract 
whereby  one  party  agreed  that  another 
should  be  its  exclusive  agent  in  the 
disposal  of  its  entire  output  of  coal  for 
one  year,  at  an  agreed  remuneration, 
was  not  void  as  unilateral  because  of 
the  inequality  of  the  respective  under- 
takings of  the  parties,  since  mutual- 


ity of  obligation  required  only  that 
one.party  should  agree  to  do  one  thing 
and  the  other  should  agree  to  do  some 
other  thing. 

And  where  a  contract  to  sell  the  en- 
tire crop  of  figs  grown  during  the  cur- 
rent year  requires  the  seller  to  cure 
the  crop  and  to  deliver  it  free  from 
defective  figs,  and  gives  the  purchaser 
the  option  to  reject  the  defective  figs, 
such  option  is  not  void  for  lack  of 
mutuality,  since  it  is  a  part  of  the 
entire  contract,  which  is  supported 
by  mutual  promises  and  a  money  con- 
sideration. Rosenberg  v.  Rogers 
<1902)  —  Cal.  App.       186  Pac.  366. 

Ill,  Construction  as  regards  dwty  of  sell- 
er to  operate  plant  ind  fumiah  amount 

entlmated. 

(Supplementing  annotation  in  1 
A.L.R.  p.  1393.) 

In  Kenan,  McKay  &  Spier  v.  York- 
ville  Cotton  Oil  Co.  (1919)  —CCA. 
— ,  260  Fed.  28,  it  appeared  that  the 
defendant  who  had  previously  agreed 
to  sell  to  the  plaintiff  its  "season's 
output  of  cotton  linters  for  season 
1916-1916,  about  400  bales,"  on  terms 
specified,  was  subsequently,  and  be- 
fore the  close  of  the  season,  com- 
pelled to  close  its  mill  because  of  its 
inability  to  borrow  money  for  operat- 
ing purposes.  The  court  held  that  the 
closing  of  the  mill  was  not  a  violation 
of  the  agreement  for  which  the  de- 
fendant was  liable  to  respond  in  dam- 
ages, saying:  "It  is  well  settled  that 
such  a  contract  as  is  here  considered, 
carrier  no  guaranty  that  the  estimated 
quantity  will  be  delivered.  The  prom- 
ise of  the  seller  is  not  absolute.  It  is 
essentially  a  pledge  of  good  faith;  and 
so  the  courts  have  held." 

An  agreement  to  sell  all  of  the 
syrup  noanufactured  by  the  seller  at 
Its  mill  at  a  named  placed,  during  the 
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cane-grinding  season  of  a  certain 
year,  estimated  to  be  about  a  specified 
jamber  of  gallons,  binds  the  seller  to 
deliver  only  the  syrup  manufactured 
It  such  mill  during  such  season,  and 
not  the  amount  of  the  estimate. 
Areola  Sugar  Mills  Co.  v.  Farmer 
Hamlett'a  Co.  ( 1920)  —  Tex.  Civ.  App. 
220  S.  W.  385. 

iV.  MiHccUcneous  mattera  vf  eonstmo- 

Hon, 

(Supplementing  annotation  in  1 
AX.R.  p.  1396.) 

A  breach  by  the  vendee  of  a  provi- 
sion of  a  contract  for  the  sale  of  a 
crop  of  beans,  requiring  him  to  pur- 
chase sufficient  seed  for  tiie  crop  bar- 
gained for,  was  held  to  have  been 
waived  in  Lompoc  Produce  &  Real 
Estate  Co.  v.  Browne  (1919)  —  Cal. 
App.  — ,  183  Pac.  166.  it  appearing  that 
the  vendor  had  subsequently  retained 
a  payment  made  by  the  vendee,  and 
thereafter  kept  the  contract  open  for 
his  own  benefit  without  objection. 

In  that  case  it  was  also  held  that 
the  refusal  of  the  vendor  to  perform 
the  contract,  although  premature  to 
the  time  of  deliver^'^  of  the  beans,  gave 
the  vendee  an  immediate  right  of  ac- 
tion for  the  breach. 

Where  a  vendor,  who  had  agreed  to 
deliver  to  tiie  plaintiff  all  the  tomatoes 
STown  daring  the  season  on  a  certain 
plot  of  ground,  refused  to  deliver  them 
as  required  by  the  contract,  the  court 
held  that  the  measure  of  damages  was 
the  difference  between  the  contract 
price  and  the  market  price  of  tomatoes 
during  the  season,  including  expenses 
incidental  to  their  purchase.  Liberty 
Bnmd  Canning  Go.  v.  Denby  (1918)  — 
Del  — 108  Atl.  142.  And  see  Lompoc 
Produce  &  Real  Estate  Co.  v.  Browne 
(CaL)  supra,  wherein  it  was  held  that 
the  measure  of  damages  for  the  breach 
cf  a  contract  to  deliver  a  crop  of  beans 
was  the  market  value  of  the  beans  at 
the  time  of  the  breach. 

In  Gilbert  v.  Copeland  (1918)  22  Ga. 
App.  753,  97  S.  B.  251,  it  appeared  that, 
by  the  terms  of  a  contract,  one  Bell, 
having:  been  furnished  with  a  stock  of 
seed  by  one  Gilbert,  agreed  to  "raise 
for  and  deliver  to  D.  H.  Gilbert  the 
increase  therefrom,*'  the  seed  to  re- 
main the  property  of  Gilbert.   It  was 


held  that  this  was  not  an  executory 
contract  for  the  sale  of  the  entire 
product  of  the  culture,  but  was  rather 
a  contract  for  work  and  laber  to  be 
performed,  so  that  a  proceeding  in  tro< 
ver  against  a  person  purchasing  from 
the  vendor  was  not  subject  to  a  gen- 
eral demurrer. 

In  Ross-Vaughan  Tobacco  Co.  v. 
Johnson  (1918)  182  Ky.  325,  206  S. 
W.  487,  the  court  held  that  the 
phrase,  "at  the  option  of  the  purchas- 
ers," contained  in  a  contract  for  the 
sale  and  delivery  of  a  present  crop  of 
tobacco,  had  reference  to  the  option  of 
the  vendee  as  to  the  place  of  delivery, 
and  not  as  to  the  acceptance  or  rejei:- 
tion  of  the  crop. 

A  provision  of  a  contract  whereby 
the  plaintiff  obligated  himself  to  de- 
liver his  entire  rice  crop  to  the  de- 
fendant, who  had  made  advances  to 
him,  which  provision  authorized  the 
pledgeor  to  sell  the  crop  in  the  open 
market,  has  been  held  ilot  to  authorize 
the  latter  to  buy  the  crop  itself. 
Shexneider  v.  Simon  Rice  Mill.  Co. 
(1919)  145  La.  831,  83  So.  28. 

In  Montague  v.  Lumpkina  (1919) 
178  N.  C.  270,  100  S.  E.  417,  a  contract 
for  the  purchase  of  the  seller's  tobac- 
co crop  for  ?1,000,  not  less  than  3,000 
pounds,  one  lot  of  tips,  next  to  tips, 
and  primings  graded,"  this  price  to  be 
payable  "$600  when  tips  is  delivered, 
^00  when  the  next  load,  and  $100 
when  the  last  is  delivered,  if  there  is 
3,000  pounds,"  was  construed  as  an 
agreement  to  pay  $1,000  if  the  crop 
weighed  3,000  pounds,  but  only  $900  if 
it  weighed  less. 

In  Propst  v.  William  Hanley  Co. 
(1919)  — -  Or.  — ,  185  Pac.  766,  it  was 
held  that  a  provision  in  a  contract  for 
the  sale  of  an  entire  crop  of  hay  which 
required  that  the  buyer  should  stack 
it  for  measurement  might  be  waived, 
cither  by  a  subsequent  oral  -  agree- 
ment to  the  effect  that  hay  taken  for 
immediate  use  need  not  be  stacked,  or 
by  a  failure  to  object  to  the  buyer's 
action  in  taking  such  hay  wi^out 
stacking  it  for  measurement. 

In  Avgikos  v.  Lowry  (1919)  — 
Utah,  — ,  179  Pac.  988,  it  appeared 
that  a  vendor  who  had  contracted  to 
sell  the  wool  to  be  clipped  from  750 
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ewes  and  250  iambs^  which  wool  he 
estimated  would  amount  to  8,000 
pounds,  was  unable  to  fulfil  his  con- 
tract b«cauae  of  the  death  of  a  large 
number  of  sheep  during  a  spell  of 
severe  weather.  The  court  held,  how- 
ever, that  this  was  no  legal  justifica- 
tion for  his  failure  to  deliver  the 
agreed  amount  of  wool,  saying : 
"There  are  certain  authorities  which 
hold  that,  where  the  contract  pro- 
vides for  a  sale  of  all  the  fruit  har- 
vested from  a  particular  orchard,  or 
all  the  wool  from  a  particular  flock, 
when  it  is  shown  that  the  vendor  has 
in  good  faith  delivered  the  fruit  har- 
vested from  that  particular  orchard  or 
the  wool  clipped  from  the  particular 
flock  mentioned,  then  there  has  been 
a  substantial  compliance  with  the  con- 
tract, even  though  the  amount  falls 
far  short  of  that  estimated  in  the  con- 
tract. In  the  case  at  bar  no  reference 
is  made  to  any  particular  flock  of 
sheep.  Plaintiff  undertook  to  sell  so 
many  pounds  to  be  clipped  from  a 
deiinite  number  of  sheep,  and  it  is  ad- 
mitted in  the  pleadings  and  by  all  the 
testimony  that  he  failed  to  do  so." 

A  contract  for  the  purchase  of  all 
the  surplus  hops  of  certain  yards,  be- 
ing 40,000  pounds  more  or  less,  after 
the  delivery  of  a  lot  of  22,000  pounds 
previously  sold  to  the  buyer,  and  20,- 
000  contracted  to  be  sold  to  a  third 
person,  has  been  strictly  construed  as 
binding  the  buyer  only  to  the  pur- 
ch'ase  of  the  surplus  hops  from  the 
described  yards,  so  that  the  seller,  on 
the  failure  of  the  surplus  crop,  could 


not,  by  repurchasing  hops  from  the 
third  person,  change  the  terms  of  the 
contract  and  make  it  include  that 
which  was  specifically  excluded.  Ta- 
coma  Sav.  Bank  &  T.  Co.  v.  Herren 
(1918)  104  Wash.  437.  176  Pac.  543. 

In  the  reported  case  (Allen  v. 
Vfou?  RiVEB  LuMBEK  Co.  ante,  271),  the 
contract  involved  consisted  of  s  state- 
ment that  the'  seller  would  peel  about 
1,000  tons  of  bark  during  the  season, 
accompanied  by  an  offer  to  sell  that 
amount,  the  offer  being  accepted  by  a 
letter  stating  that  the  buyers  "confirm 
purchase  of  your  baric."  The  court 
held  that  this  was  a  sale  of  just  1,000 
tons  of  the  bark. 

A  contract  for  the  purchase  of  all 
the  bark  that  the  vendor  shall  peel,  or 
have  for  sale  during  a  specified  sea- 
eon,  does  not  entitle  the  purchaser  to 
all  the  bark  owned  by  the  vendor  dur- 
ing such  season,  including  bark  not 
peeled  by  him,  but  purchased  from 
others,  and  bark  which  he  intended  to 
keep  for  sale  the  next  year.  Gardiner 
v.  Gyorog  (1920)  —  Wash.  — >  187  Pac. 
818. 

An  agreement  for  the  sale  of  the 
entire  crop  of  figs  grown  during  the 
current  year,  which  the  seller  agrees 
to  cure  and  to  deliver  free  from  de- 
fective figs,  giving  the  purchaser  the 
right  to  reject  any  portion  of  the  lot 
not  conforming  to  the  terms  of  the 
contract,  requires  the  seller  to  deliver 
the  entire  crop,  including  the  defec- 
tive figs.  Rosenberg  v.  Rogers  (1920) 
—  Cal.  App.  — ,  186  Pac.  866. 

R.  E.  B. 


TOM  DORSETT  et  al.,  Plffs.  in  Err., 

V. 

F.  E.  WATKINS. 
OkXahoma  Supreme  Otnttt—June  so,  1910. 
(69  Okla.  198.  158  Pac.  608.) 

Landlord  and  tenant  —  lien  on  crop  for  pasture  rent. 

1.  Where  the  rent  contract  for  the  lease  of  200  acres  of  land,  embracing 
135  acres  of  cultivated  land  and  65  acres  of  pasture,  stipulates  that  the 

Headnotes  by  Galbbaith,  C. 
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rent  on-  the  cultivated  land  shall  be  payable  in  certain  parts  of  the  crop 
produced,  and  the  rent  for  the  pasture  shall  be  payable  50  cents  per  acre, 
held,  that  the  lien  for  the  rent  due  upon  the  pasture  land  extends  to  and 
may  be  enforced  against  the  crops  grown  on  the  cultivated  land. 
[See  note  on  this  question  deginning  on  page  300.] 

Definition —  farm. 

2.  A  "farm,"  within  the  meaning  of 
the  statute  giving  the  landlord  a  lien 
for  rent,  in  standard  and  common  ac- 
ceptation, means  a  body  of  land  under 
one  ownership,  devoted  to  agriculture, 
either  to  raising  crops,  or  pasture,  or 
both. 

Landlord  and  tenant  —  lien  for  rent. 

3.  The  lien  given  for  rent  by  §  3806, 
Rev.  Laws  1910,  ^tends  to  all  prod- 
ucts produced  thereon,  and  may  be 


enforced  by  attachment  in  a  proper 
action  against  all  or  any  part  of  such 
products. 

[See  16  R.  C.  L.  993.] 
—  necessity  of  contract. 

4.  The  lien  g^ven  the  landlord  for 
rent  by  §  3806  is  not  dependent  upon 
a  written  contract,  but  arises  from  the 
relationship  of  landlord  and  tenant, 
and  is  superior  to  a  mortgage  lien 
given  on  the  crops  by  the  tenant. 


Error  to  the  District  Court  for  Jefferson  County  (Bailey,  J.)  to  review 
a  judgment  in  favor  of  plaintiff  in  an  action  brought  to  recover  rent  alleged 
to  be  due  under  a  farm  lease.  Affirmed, 
The  facts  are  stated  in  the  Commissioner's  opinion. 
Hesbrs.  Guy  Green  and  Joseph  T.    low  against  Tom  Dorsett,  his  tenant. 


Diliard,  for  plaintiffs  in  error: 

Plaintiff  had  no  landlord's  lien  on 
the  crops  raised  on  the  farming  lands 
for  the  amount  alleged  to  be  due,  and 
his  attachment  should  have  been  dis- 
solved for  the  reason  that  it  depended 
upon  a  supposed  landlord's  lien,  which 
he  did  not  have. 

Eckhardt  v.  Taylor,  90  Kan.  698, 
136  Pac.  218;  Hoopes  v.  Brier,  9  Ariz. 
154,  80  Fac.  827. 

Mr.  W.  T.  Dilley.  for  defendant  in 
error: 

Plaintiff  as  landloVd  had  a  lien  upon 
the  crops  raised  upon  the  cultivated 
land  for  rent  due  on  the  pasture  land. 

2  Tiffany,  Land.  &  T.  p.  1917; 
Scroggins  v.  Foster,  76  Miss.  318,  24 
So.  194;  Thompson  v.  Mead,  67  IlL 
395;  Robinson  v.  Lehman,  72  Ala.  401; 
Tootle,  W.  &  M.  Mercantile  Co.  v, 
Floyd,  28  Okla.  308, 114  Pac.  269. 

The  statutory  lien  for  rent,  given  a 
landlord  on  crops  grown  on  agricul- 
ta»l  lands,  is  superior  to  a  mortgage 
lien  given  by  a  tenant  to  a  third  party 
on  such  crops,  and  may  be  enforced  by 
attachment  without  regard  to  the 
mortgage. 

Crump  V.  Sadler,  41  Okla.  26,  1S6 
Pac.  1102;  Scully  t.  Porter,  67  Kan. 
322,  46  Pac.  313. 

Galbraith,  C,  filed  the  following 
oinnion: 

F.  E.  Watkins,  as  landlord,  com- 
menced this  action  in  the  court  be- 


to  recover  rent  claimed  under  a 
farm  lease,  and  caused  an  attach- 
ment order  to  issue,  and  certain 
crops  grown  upon  the  leased  prem- 
ises to  be  seized  thereunder.  The 
First  National  Bank  of  Ryan,  claim- 
ing a  part  of  the  property,  to  wit, 
certain  cotton,  under  a  chattel  mort- 
gage executed  to  it  by  the  tenant,  in- 
tervened, contending  that  its  mort- 
gage lien  was  superior  to  the  claim 
of  the  landlord's  lien.  A  jury  was 
waived,  and  there  was  a  trial  to  the 
court  upon  an  agreed  statement  of 
facts,  and  judgment  rendered  for 
the  plaintiff  against  the  tenant  and 
intervener,  from  which  an  appeal 
has  been  duly  prosecuted  to  this 
court. 

It  was  agreed  that  F.  E.  Watkins 
entered  into  a  lease  contract  with 
Tom  Dorsett,  by  which  the  former 
let  and  leased  to  the  latter  the  west 
200  acres  of  the  S.  i  of  section  15, 
township  6  S.,  range  7  W.,  in  the 
county  of  Jefferson,  state  of  Okla- 
homa, for  the  year  commencing 
January  1, 1913,  and  ending  Decem- 
ber 31,  1913 ;  that  the  tenant  agreed 
to  plant  50  acres  or  more  of  said 
land  to  cotton,  and  the  balance  of 
the  cultivated  land  to  wheat,  oats, 
kaffir  com,  maize,  and  peanuts,  and 
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that  the  cultivated  land  embraced 
an  area  of  135  acres  and  the  pasture 
land  an  area  of  65  acres;  tiiat  the 
tenant  asreed  to  pay  as  rental  for 
said  premises  one  third  of  the  dats, 
wheat,  com,  and  other  feed  crops, 
and  one  fourth  of  the  cotton  raised 
on  the  land,  and  also  to  pay  50  cents 
per  acre  for  the  pasture  land.  It 
is  also  agreed  that  the  tenant  has 
paid  the  rental  on  all  of  the  cul- 
tivated land,  and  that  this  action  is 
for  $32.50,  the  rent  due  upon  the 
grazing  land,  and  that  the  tenant 
had,  within  thirty  days  next  pre- 
ceding the  filing  of  the  action,  com- 
menced to  remove  the  crops  from 
the  cultivated  land,  and  had  re- 
moved cotton  to  the  amount  of 
$32.50;  that  the  tenant  was  willing 
to  sdl  the  cotton  so  removed  and  pay 
the  rent  on  the  grazing  land,  but 
that  the  First  National  Bank  of 
Ryan,  the  mortgagee  of  the  cotton, 
would  not  permit  this  to  be  done, 
and  that  the  amount  of  rent  claimed 
was  due  and  unpaid.  It  is  also 
agreed  that  the  rent  contract  be- 
tween the  landlord  and  the  tenant 
was  not  placed  of  record,  and  that 
the  chattel  mortgage  given  by  the 
tenant  to  the  bank  was  properly  re- 
corded. 

The  defendant  in  error  presents 
a  motion  to  dismiss,  upon  the 
ground  that  the  case  made  fails  to 
show  that  the  order  extending  the 
time  for  making  and  serving  the 
case  made  was  ever  filed  with  the 
clerk  and  entered  upon  the  journal. 
While  this  is  true,  the  journal  en- 
try of  the  order  extending  tho  time 
is  set  out  in  the  case  made,  and  from 
this  it  affirmatively  appears  that  the 
order  was  made  in  open  court.  This 
is  sufficient  evidence  that  the  order 
was  made.  Holmberg  v.  Will,  49 
Okla.  138,  152  Pac.  357.  The  mo- 
tion to  dismiss  is  therefore  denied. 

It  is  insisted  by  the  plaintiff  in 
error  that  the  landlord  had  no  lien 
for  the  rent  due  on  the  grazing  land, 
on  the  cotton  and  other  products 
grown  on  the  cultivated  land,  and 
that  therefore  his  attachment  was 
improperly  sued  out,  and  that  the 
mortgage  lien  of  the  bank  on  the 


crop  was  superior  to  the  claim  of 
the  landlord  for  rent.  The  statute 
(Rev.  Laws  1910,  §  3806),  giving 
the  landlord  a  lien  for  rent,  reads  as 
follows :  "Any  rent  due  for  farming 
land  shall  be  a  lien  on  the  crop  grow- 
ing or  made  on  the  premises.  Such 
lien  may  be  enforced  by  action  and 
attachment  therein,  as  hereinafter 
provided." 

The  sections  following  make  pro- 
vision for  the  method  of  enforcing 
the  landlord's  lien  for  rent. 

The, case  of  Eckhardt  v.  Taylor, 
90  Kan.  698,  136  Pac.  218,  relied 
upon  by  the  plaintiff  in  error  to  sus- 
tain its  contention  that  the  land- 
lord's lien  for  the  rent  due  for  the 
grazing  land  cannot  be  enforced 
against  crops  grown  upon  the  cul- 
tivated land,  (loes  not  support  that 
contention.  The  claim  sought  to  be 
enforced  in  that  action  was  partly 
for  rent  and  partly  for  damages 
arising  under  the  rent  contract,  and 
the  attachment  issued  on  behalf  of 
the  landlord  was  levied  upon^  quan- 
tity of  hay  and  upon  some  live  stock. 
When  the  court  found  that  the  at- 
tachment permitted  by  the  statute 
to  the  landlord  to  enforce  a  lien  for 
rent  had  not  been  complied  with, 
and  that  the  ground  for  the  attach- 
ment set  out  in  the  affidavit  was  that 
set  out  in  the  general  statute  au- 
thorizing attachments  for  the  en- 
forcement of  claims  for  debt,  the 
suggestion  was  made  in  the  argu- 
ment that  crops  grown  on  the  prem- 
ises only  were  subject  to  the  land- 
lord's attachment  for  rent,  but  the 
court  did  not  hold  in  that  case  that, 
if  the  farm  rented  by  the  landlord 
to  the  tenant  embraced  cultivated 
land  and  grazing  land,  and  the  cul- 
tivated land  includes  cotton  land, 
corn  land,  wheat  land,  oats  land, 
millet  and  kaffir  com,  that\he  land- 
lord did  not  have  a  lien  for  his  rent 
on  the  crops  growing  or  made  on 
the  premises,  or  any  part  thereof, 
for  the  rent  due  on  the  grazing  land. 
"Farming  land,"  as  used  in  the  stat- 
ute, does  not  mean  simply  cultivated 
land.  In  Gafney  v.  Kenison,  64  N. 
H.  354,  10  Atl.  706,  the"  court  held 
that  a  farm  "includes  the  meadow 
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land."  In  Com.  v.  Carmalt,  2  Binn, 
235-238,  the  court  said:  "Books 
have  been  cited  to  show  the  mean- 
ing of  the  word  'farm.'  It  does  not 
appear  that  the  English  affix  a 
meaning  to  that  word  different  from 
onr  idea  of  it.  But  if  they  did,  it 
would  signify  nothing.  We  must 
understand  it  as  it  is  generally  un- 
derstood in  Pennsylvania.  By  a 
farm  we  mean  an  indefinite  quan- 
tity of  land,  some  of  which  is  cul- 
tivated. Most  farms,  contain  par- 
cels of  land  applied  to  different 
purposes.  Some  are  used  for  the 
cultivatbn  of  grass,  some  of  grain, 
and  some  remain  in  wood.  It  is 
very  common  for  the  proprietors  of 
farms  to  have  a  piece  of  woodland, 
not  contiguous  to  the  place  of  their 
residence,  but  appurtenant  to  it.  I 
can 'see  no  reason  why  those  differ- 
ent parcels  of  land  should  not  be 
reckoned  as  one  farm ;  nor  has  any 
authority  been  cited  to  the  con- 
traiy." 

In  Re  Drake  (D.  C.)  114  Fed. 
229,  at  page  231,  in  discussing  the 
meaning  of  the  word  "farming"  as 
used  in  the  Bankruptcy  Act,  the 
court  said:  "Nor  will  it  profit  to 
trace  historically  the  meaning  of  the 
word  farming.'  In  its  purely  agri- 
cultural sense,  its  use  is  compara- 
tively modem.  Within  the  purview 
of  this  statute  it  is  understood  to 
mean  tiie  business  of  cultivating 
land,  or  employing  it  for  the  pur- 
poses of  husbandry ;  and  a  farm  is 
a  tract  devoted  to  cultivation  under 
a  single  control,  whether  it  be  large 
or  small,  isolated  or  made  up  of 
many  parcels.  For  a  long  time  after 
tile  words  began  to  be  used  in  an 
agricultural  sense,  they  were  ap- 
plied to  lands  held  on  lease,  and  *de- 
miae,  lease,  and  to  farm  let'  are  still 
the  operative  words  of  a  lease,  but 
they  are  in  modem  use,  applied 
without  respect  to  nature  of  tenure. 
Kobinson  Crusoe  says,  'I  farmed  up- 
on my  own  land,'  so  it  appears  that 
the  words  have  been  used  in  their 
present  sense  for  nearly  200  years." 

In  Kendall  v.  Miller,  47  How.  Pr. 
446,  at  page  448,  the  supreme  court 
of  New  York  said:    "In  more 
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modem  times  the  word  'farm*  has 
received  a  still  more  extended  sig- 
nification, and  now  denotes,  in  this 
country,  both  in  a  popular  and  legal 
sense,  a  considerable  tract  of  land, 
devoted,  in  part  at  least,  to  cultiva- 
tion, with  suitable  buildings,  and 
under  the  supervision  of  a  single  oc- 
cupant, regardless  of  the  nature  or 
extent  of  his  tenure." 

In  Williams  v.  Chicago  &  N.  W.  R. 
Co.  228  III.  596,  81  N.  E.  1135,  the 
supreme  court  of  Illinois  said ; 
"The  word  'farm'  has  a  well-defined 
meaning.  The  Standard  Dictionary 
defines  a  farm  as 
'a  tract  of  land  un-  f/,^.'"""" 
der  one  control,  or 
forming  a  single  property,  devoted 
to  agriculture,  stock  raising,  dairy 
produce,  or  some  allied  industry.' 
Worcester's  Dictionary  defines  it  as 
'a  tract  of  ground  cultivated  or  de- 
signed for  cultivation  by  a  farmer.' 
Webster's  Dictionary  defines  it  to  be 
'a  piece  of  ground  devoted  by  its 
owner  to  agriculture.*  In  People 
ex  rel.  Rogers  v.  Caldwell,  142  111. 
434,  this  court,  p.  441,  32  N.  £.  693, 
defined  a  farm  as  *both  by  the  stand- 
ards and  in  common  acceptation 

.  .  .  to  be  a  body  of  land,  usually 
under  one  ownership,  devoted  to  ag- 
riculture, either  to  the  raising  of 
crops,  or  pasture,  or  both." 

Under  these  authorities  it  seems 
clear  that  the  grazing  land  included 
in  tiie  lease  involved  in  this  case  was 
a  part  of  the  farm  leased  by  the 
landlord  to  the  tenant.  It  was  in- 
cluded in  the  contract  of  lease  and 
was  occupied  by  the  tenant.  It  was 
contiguous  to  and  appurtenant  to 
cultivated  land,  and  was  a  part  of 
the  farm. 

In  Collier  v.  Gannon,  40  Okla.  275, 
137  Pac.  1179,  the  court,  after  quot- 
ing the  sections  of  the  statute  in  re- 
gard to  the  landlord*s  lien  for  rent, 
says:  "These  sections  being  con- 
strued together,  it  is  obvious  that 
the  remedy  is  cumulative;  that  the 
landlord  may  elect  to  take  his  share 
of  the  crop,  or,  if  the  tenant  disposes 
of  the  landlord's  share,  then  he  may 
elect  to  enforce  his  lien  by  attach- 
nent,  for  in  §  8809  it  is  provided 
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tenaat— Ilea 

for  reat. 


that,  whether  the  rent  'be  payable 
in  money  or  other  things,'  an  at- 
tachment may  issue.  The  conten- 
tion that  an  attachment  will  not 
lie  to  enforce  the  landlord's  lien 
where  the  rent  is  payable  in  kind  or 
a  certain  portion  of  the  crop  is  with- 
out merit." 

The  supreme  court  of  Kansas  in 
Knowles  v.  Sell,  41  Kan.  171,  at 
page  173,  21  Pac.  102,  says:  "Sec- 
tion 24,  of  chapter  55,  provides  that 
the  landlord  shall  have  a  lien  upon 
the  crops  growing  or  made  upon  the 
premises,  and  such  lien  may  be  en- 
forced by  action  and  attachment 
therein.  Under  this  statute  his  lien 
extends  to  the  en- 
tire crop  that  may 
have  been  grown, 
not  simply  to  any  part  of  it." 

The  supreme  court  of  Arkansas 
says:  "The  landlord's  lien  ex- 
tended to  ttie  whole  crop.  The 
specific  rents  in  several  kinds  of 
produce  were  agreed  modes  of  satis- 
faction. Jf  not  paid,  the  landlord's 
lien  for  their  value  remained,  over- 
flowing all  the  crops  of  every  kind." 
Lemay  v.  Johnson,  35  Ark.  225,  at 
page  231. 

To  hold,  as  contended  by  the 
plaintiff  in  error,  that  the  landlord's 
lien  for  rent  due  for  the  pasture 
land  can  only  be  enforced  against 
the  products  grown  on  that  land, 
or  that  the  rent  due  on  the  land  cul- 
tivated to  wheat  or  to  cotton  can 
only  be  collected  from  wheat  or  cot- 
ton produced  on  such  land,  would  be 
too  narrow  a  construction  of  the 
terms  used  by  the  statute  saving  the 
landlord's  lien,  and  would  not  be  in 
keeping  with  either  the  popular  or 
the  legal  sense  of  the  terms  used 
therein.  Pasture  lands  are  just  as 
essential  to  the  farm  as  cultivated 
lands,  and  are  equally  as  profitable 
to  its  successful  operation.  The 
horses  used  in  cultivating  the  crops, 
and  the  cows  that  supply  the  table 
with  necessary  food,  cannot  be  prop- 
erly cared  for  without  the  pasture 
land. 

From  the  agreed  statement  of 
facts  it  appears  that  there  was  but 
one  contract  made  between  the  land- 


lord and  the  tenant,  and  under  this 
contract  the  farm  of  200  acres  was 
leased,  and  the  rental  agreed  upon. 
Inasmuch  as  the  statute  giving  the 
lien  to  the  landlord  for  the  rent  ex- 
tends to  all  of  the  crops  grown  upon 
the  leased  premises,  we  conclude 
that  the  trial  court  was  right  in 
holding  that  l^e  landlord's  lien  for 
the  rent  on  the  grazing  land  ex- 
tended to  and  may  be  enforced 
against  the  crops  grown  upon  the 
cultivated  land  embraced  in  the 
farm.  The  fact  that  the  rent  con- 
tract between  the  landlord  and  the 
tenant  was  not  recorded  cannot  af- 
fect the  landlord's 
lien.  The  lien  did  T^aV^^S.*' 
not  arise  by  virtue 
of  the  contract  between  the  landlord 
and  the  tenant,  but  by  virtue  of  the 
statute  and  the  relationship,  and  no 
written  contract  of  lease  was  neces- 
sary to  the  existence  of  or  to  en- 
forcement of  the  landlord's  lien. 
Therefore,  the  fact  that  the  jcon- 
tract  was  not  recorded  does  not  af- 
fect the  lien.  Turner  v.  Wilcox,  32 
Okla.  56,  40  L.R.A.(N.S.)  498,  121 
Pac.  668;  Earl  v.  Tyler,  36  Okla. 
179,  128  Pac.  269. 

The  landlord's  lien  for  the  rent 
was  superior  to  the  chatty  mortgvge 
lien  under  which 
the  bank  claimed  Tii'^^i^^^^r.^,. 
the  attached  prop- 
erty (Crump  V.  Sadler,  41  Okla.  26, 
136  Pac.  1102) ;  the  mortgage  hav- 
ing been  given  after  the  relation- 
ship of  landlord  and  tenant  existed. 

Finding  no  error  in  the  record,  we 
conclude  that  the  judgment  appealed 
from  should  be  affirmed. 

Per  Curiam: 
Adopted  in  whole. 

HOTE. 

The  general  question  of  the  mean- 
ing of  the  term  "crops,"  as  used  in 
statutes  creating  landlords'  liens  for 
rent,  which  is  considered  in  the  re- 
ported case  (DoRSETT  v.  Watkins, 
ante,  278)  is  discussed  in  III.  b,  of  the 
annotation,  post,  300,  which  treats  the 
question  of  "Subject-matter  covered 
by  landlord's  statutory  lien  for  rent.*' 
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W.  C.  COLLINS  et  al. 

Jetoa  Supreme  Court  ^October  20,  1917, 
(184  Iowa,  122.  164  N.  W.  6^4.) 

Landlord  and  tenant  —  lien  for  rent  on  property  of  one  lessee. 

1.  Property  of  either  of  two  lessees  brought  upon  the  leased  premises 
durins:  the  term  is  subject  to  the  landlord's  lien,  under  a  statute  sfiving  a 
lien  for  rent  upon  all  property  of  the  tenant  kept  or  used  on  the  premises 
durinsT  the  term. 

[See  note  on  this  quesHon  beginning  on  page  300.] 


—  priority  of  lien  over  conditional 
vendor. 

2.  The  interest  of  the  vendor  in 
property  obtained  by  a  tenant  under 
conditional  sale  contract,  and  brought 
by  him  on  leased  premises  after  the 


beginning  of  the  term,  is  not  within 
the  operation  of  a  statute  giving  a 
landlord  lien  for  rent  on  all  property 
of  the  tenant  kept  or  used  on  the 
premises  duriiig  the  term. 


Appeal  by  plaintiff  from  a  judgment  of  the  District  Court  for  Benton 
County  (WiUett,  J,)  in  favor  of  defendants  in  an  action  brought  to  enforce 
a  landlord's  lien  for  rent  of  certain  property.  Affirmed. 


Statement  by  Weaver,  J.: 
Action  at  law  to  enforce  land- 
lord's lien  for  rent.  The  priority 
of  this  lien  upon  certain  personal 
property  was  contested  by  the  de- 
fendant J.  J.  Snyder  Company.  On 
trial  to  the  court  it  was  found  and 
adjudged  that  plaintiff's  lien  for 
rent  was  inferior  and  subject  to  the 
claim  of  said  J.  J.  Snyder  Company, 
and  plaintiff  appeals. 

Mr.  C.  W.  E.  Snyder,  for  appellant: 
An  instrument  in  the  form  of  a  lease 
is  a  conditional  sale. 

35  Cyc.  656;  Handlan-Buck  Mfg.  Co. 
V.  Waterloo  Drop  Forge  Co.  173  Iowa, 
452,  155  N.  W.  802;  Crary  v.  Beatty, 
—  Iowa,  — ,  156  N.  W.  745;  Singer 
Sewing  Mach,  Co.  v.  Holcomb,  40  Iowa, 
33. 

A  landlord  claiming  under  a  lien  for 
rent  is  a  creditor  within  the  protection 
of  the  statutes. 

Crary  v.  Beatty,  —  Iowa,  — ,  156 
K.  W.  745;  National  Cash  Register  Go. 
V.  Broeksmit,  108  Iowa,  271,  72  N.  W. 
526. 

A  conditional  sale  becomes  void,  and 
the  property  becomes  the  absolute 
property  of  the  vendee  as  to  subse- 
quent i^urchasers  or  creditors,  where 
no  notice,  actual  or  constructive,  is 
given  of  the  conditional  sale. 


National  Cash  Register  Co.  v.  Ma- 
loney,  95  Iowa,  573,  64  N.  W.  618;  Pash 
v.  Weston,  52  Iowa,  677,  3  N.  W.  713; 
Moline  Plow  Co.  v.  Braden,  71  Iowa, 
142,  3a  N.  W.  247;  Wright  v.  Barnard 
Bros.  89  Iowa,  166,  56  N.  W.  424; 
National  Cash  Register  Co.  v.  Broek- 
smit, 103  Iowa,  271,  72  N.  W.  526; 
Vorse  v.  Loomis,  86  Iowa,  523,  53  N.  W. 
314;  Myer  v.  Western  Car  Co.  102 
U.  S.  10,  26  L.  ed.  60. 

Mr.  W.  C.  Scrimgeour,  for  appellees : 

The  common-law  rule  which  allowed' 
the  landlord  to  distrain  for  rent  prop- 
erty belonging  to  a  stranger,  if  he 
suffered  the  property  to  be  used  by  the 
tenant  upon  the  leased  premises  dur- 
ing the  term  of  the  lease,  is  abrogated. 

Jarchow  v.  Pickens,  51  Iowa,  381,  1 
N.  W.  598. 

The  remedy  by  landlord's  attach- 
ment is  purely  statutory,  and  will  be 
strictly  construed. 

Merrit  v.  Fisher,  19  Iowa,  354, 

There  can  be  no  lien  for  rent  on 
property  of  third  persons. 

Perry  v.  Waggoner,  68  Iowa,  403,  27 
N.  W.  292;  Ward  v.  Walker,  111  Iowa, 
611,  82  N.  W.  1028;  Wells,  P.  &  Co. 
V.  Sequin,  14  Iowa,  143. 

The  landlord  is  not  a  creditor. 

National  Cash  'Register  Co.  v.  Ma- 
loney,  95  Iowa,  573,  64  N.  W.  618; 
Merrit  v.  Fisher,  19  Iowa,  354;  Clark 
V.  Haynes,  57  Towa.  96,  10  N.  W.  292. 
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Weaver,  J.,  delivered  the  opinion 
of  the  court: 

The  cause  was  tried  and  the  ap- 
peal has  been  submitted  upon  an 
agreed  statement  of  facts,  the  read- 
ing of  which  sufficiently  reveals  thof 
nature  of  the  issue  and. the  ques- 
tions of  law  presented.  The  terms 
of  the  lease  are  not  in  dispute,  and 
we  do  not  set  them  out  except  as 
certain  clauses  therein  become  ma- 
terial to  an  understanding  of  the 
stipulation  on  which  the  case  was 
determined.  We  quote,  so  far  -as 
material,  the  mutual  concessions  and 
admissions  of  the  parties  from  the 
printed  record: 

In  behalf  of  the  plaintiff. 

Mr.  Snyder.  It  is  agreed  by  the 
plaintiff  and  the  defendant  J.  J,  Sny- 
der Company,  Incorporated,  that  W. 
C.  Collins  and  A.  D.  Collins  entered 
into  a  certain  lease  with  F.  E.  Sny- 
der, of  a  certain  business  prop^r^ 
in  Belle  Plaine,  Iowa,  on  the  20ui 
day  of  September,  1913,  ...  at 
the  monthly  rental,  in  advance,  of 
$60  per  month,  for  a  five-year  pe- 
riod from  January  1,  1914. 

That  under  said  lease  said  Col- 
linses entered  into  possession  of  the 
said  premises  on  January  1,  1914, 
and  opened  a  lunch  room  and  res- 
taurant, and  a  billiard  and  pool 
room;  that  they  purchased  certain 
merchandise  from  the  J.  J.  Snyder 
Company,  Incorporated,  and  other 
persons,  and  placed  same  in  said 
building,  and  used  the  same  as  a 
part  of  their  equipment  in  the  con- 
ducting of  the  businesses  above 
named. 

That  the  said  Collinses  became  de- 
linquent in  the  rent  of  said  building 
on  April  1,  1914,  being  rent  for  the 
month  of  April,  1914,  and  never 
paid  any  rent  thereafter. 

That  judgment  was  obtained  in 
this  court  against  said  Collinses  at 
the  September,  1914,  term,  in  the 
sum  of  $275  and  costs,  and  that  the 
landlord's  attachment,  which  had 
been  levied  on  all  of  the  merchan- 
dise found  in  said  building  on  April 
1, 1914,  was  confirmed  as  to  all  prop- 
erty except  that  claimed  by  the  J. 
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J.  Snyder  Company,  Incorporated, 
and  which  is  fully  described  in  the 
original  contract  between  the  J.  J. 
Snyder  Company  and  W.  0.  CoUins, 
marked  exhibit  1. 

That  all  of  the  property  contained 
in  said  building  was  sold  at  execu- 
tion sale  by  the  sheriff  of  Benton 
county,  Iowa,  except  that  claimed 
by  J.  J.  Snyder  Company,  and  the 
net  proceeds  of  said  sale  were  insuf- 
ficient to  pay  off  the  face  of  said 
judgment  and  a  part  of  the  costs, 
leaving  the  unpaid  part  at  issue. 

That  the  plaintiff  had  no  actual 
or  constructive  notice  of  any  claim 
by  the  defendant  J.  J.  Snyder  Com- 
pany against  any  of  said  property 
until  the  filing  of  the  exhibit  1  on 
the  4th  day  of  April,  1914,  at  8 
o'clock  and  30  minutes  A.  M.,  which 
was  recorded  in  book  18,  on  page 
6,  of  the  records  of  the  recorder's 
office  of  Benton  county,  Iowa,  which 
recording  was  done  by  the  defend- 
ant J.  J.  Snyder  Company.   .   .  . 

That  there  are  no  exemptions 
claimed  under  tihe  statutes  of  Iowa 
as  against  any  of  this  property,  the 
same  having  been  used  for  business 
purposes  only,  and  not  any  house- 
hold or  family  uses. 

That  the  property  in  controversy 
between  the  plaintiff  and  the  J.  J. 
Snyder  Company,  as  specifically  de- 
scribed in  ^chibit  1,  was  brought 
into  the  building  leased  by  said  Col- 
lins on  or  about  January  1,  1914, 
and  remained  therein  until  posses- 
sion thereof  was  taken  by  the  sheriff 
of  Benton  county,  Iowa,  under  a 
landlord's  attachment  issued  in  this 
case,  and  still  remains  in  his  pos- 
session, and  the  same  was  used  by 
the  defendants  Collinses  in  the  con- 
ducting of  their  said  business  in 
said  building  from  January  1,  1914, 
until  about  the  31st  day  of  March, 
1914,  when  they  absconded,  leaving 
said  property  in  the  building  leased. 

That  said  property  remained  in 
said  building  until  taken  under  the 
landlord's  attachment,  and  that 
said  building  was  untenanted  except 
by  said  Collinses'  merchandise,  as 
above  described,  until  about  Septem- 
ber 15,  1914,  when  the  building  was 
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leased  to  other  parties,  and  the 

claim  of  the  plaintiff  for  rent  ceased 

•  under  said  lease. 

Plaintiff  offers  and  reads  in  evi- 
dence exhibit  A. 

Plamtiff  rests. 

In  behalf  of  defendant  J.  J.  Snyder 
Company. 

Mr.  Scrimgeour.  It  is  agreed  on 
behalf  of  the  defendant  J.  J.  Snyder 
Company  as  follows: 

That  it  entered  into  a  certain 
written  agreement  with  W.  C.  Col- 
tins,  which  is  identified  as  exhibit 
1  herein,  and  herewith  offered  and 
made  a  part  hereof,  including  the 
filing  record  of  the  recorder  of 
Benton  county,  Iowa,  Joe  S.  Pyne. 

That  the  property  described  in 
said  exhibit  1  was  delivered  to  the 
said  Collins  under  the  terms  of  said 
contract,  and  by  Collins  said  prop- 
erty was  taken  to  the  premises 
owned  by  plaintiff  and  described  in 
said  lease,  on  or  about  the  1st  day. 
of  January,  1914;.  that  on  or  about 
the  4th  day  of  April,  1914,  the  de- 
fendfflit  J.  J.  Snyder  Company  de- 
manded the  possession  of  the  prop- 
erty described  in  said  exhibit  1  from 
the  landlord,  to  which  demand  the 
landlord  refused  to  accede,  which 
demand  was  made  of  the  landlord 
by  the  defendant  J.  J.  Snyder  Com- 
pany under  and  by  virtue  of  his 
rights  under  said  exhibit  1. 

It  is  further  agreed  that  all  of  the 
right,  title,  and  interest  that  W.  C. 
Collins  has  in  the  property  described 
in  exhibit  1  arose  under  and  by  vir- 
tue of  the  terms  of  said  exhibit  1, 
and  that  there  is  remaining  unpaid 
nnder  said  contract,  exhibit  1,  the 
ram  of  ¥215,  and  interest  at  6  per 
mii  from  April  7, 1914. 

Defendant  J.  J.  Snyder  rests. 

The  contract,  exhibit  1,  referred 
to,  under  which  it  is  agreed  that  the 
S.  J.  Snyder  Company  furnished  the 
property  in  dispute  to  W.  C.  Collins, 
is  as  follows,  omitting  only  formal 
parts  not  affecting  the  issues  in  this 
case: 

The  J.  J.  Snyder  Company  (Inc.) 

Des  Moines,  Iowa. 
Gentlemen: — Please  ship  to  the  un- 
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dersigned  at  Belle  Plaine,  Iowa,  the 
following  described  goods :  [Here 
follows  a  detailed  statement  and  de- 
scription of  the  property.]  .  .  . 
Eight  hundred  &  sixty-five  &  no-100 
dollars  ($865).  In  consideration  of 
the  above,  the  undersigned  agrees 
to  pay  you  in  lawful  money  of  the 
United  States,  being  price  of  goods 
f .  0.  b.,  on  the  following  terms :  $300 
cash  with  order;  $300  cash  on  ar- 
rivaJ  of  goods;  $265  in  10  monthly 
payments  of  $25  each,  and  1  of  $15, 
the  amounts  and  times  of  payment 
of  such  payments  to  be  evidenced 
by  promissory  note  in  amount  of 
$265. 

Upon  refusal  of  undersigned  to 
accept  said  goods  when  tendered, 
or  to  make  any  cash  payment  above 
provided  for,  or  to  execute  and  de- 
liver the  note  above  provided  for 
when  presented  for  execution,  it  is 
agreed  that  the  purchase  price  of 
said  goods,  less  the  actual  cash  pay- 
ment thereon,  shall  at  once  become 
due  and  payable.  Upon  default  of 
payment  of  any  payments  as  pro- 
vided by  said  note,  it  is  agreed  that 
all  unpaid  payments  shall  at  once 
become  due  and  payable.  Upon 
failure  of  undersigned  to  make  any 
payment  provided  for  herein  at  the 
time  same  is  due  and  payable,  you, 
or  any  person  by  your  order,  may 
take  possession  of  and  remove  said 
goods  with  or  without  legal  process, 
and  in  any  such  case  it  is  agreed  that 
all  payments  heretofore  made  to  you 
hereunder  shall  be  considered  as 
having  been  made  for  use  of  goods 
while  in  the  possession  of  under- 
signed, and  such  payment  shall  be 
retained  by  you  as  rental.  It  is 
agreed  that  title  to  said  goods  shall 
not  pass  to  undersigned  until  the 
price  thereof  or  any  judgment  for 
all  or  part  of  the  same  is  paid  in  full, 
and  that  until  such  payment  said 
goods  shall  remain  your  proper- 
ty. ..  . 

W.  C.  Collins. 

Accepted  October  21st,  1913. 
The  J.  J.  Snyder  Co.  (Inc.),  by 
J.  J.  Snyder. 

Mailing  address,  Charles  City. 
As  will  readily  be  seen  from  tlie 
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foregoing  stipulation,  the  first  and 
decisive  question  presented  is 
whether  the  landlord's  lien  for  rent 
takes  precedence  over  the  claim  of 
J.  J.  Snyder  Company  under  its  con- 
tract of  conditional  sale  to  the  ten- 
ants. 

At  the  outset  of  this  discussion  we 
will  consider  the  proposition  ad- 
vanced by  the  appellee  that  the  case 
presented  by  the  stipulation  comes 
within  the  rule  of  Ward  v.  Walker, 
111  Iowa,  611,  82  N.  W.  1028,  hold- 
ing that,  where  the  tenant  is  a  part- 
nership or  firm,  the  statute  (Code,  § 
2992)  giving  the  landlord  a  lien  for 
his  rent  upon  all  personal  property 
of  the  tenant  kept  or  used  on  the 
premises  during  the  lease  has  no  ap- 
plication to  the  property  of  an  in- 
dividual partner.  The  conceded 
facts,  however,  would  seem  to  dem- 
onstrate that  the  case  before  us  is 
not  one  of  that  character.  It  is  true 
that  counsel  for  plaintiff .  does  at 
times  speak  of  "the  firm,  Collins  & 
Son,"  as  the  lessee;  yet  the  agreed 
statement  is  that  W.  C.  Collins  and 
A,  D.  Collins  were  the  lessees  from 
the  plaintiff.  Turning  also  to  the 
lease  itself,  we  there  find  it  recited 
that  the  lease  is  made  to  *'W.  C.  Col- 
lins and  A.  D.  Collins,"  both  of 
whom  execute  it  in  their  individual 
names,  no  mention  being  found  any- 
where in  the  contract  to  the  effect 
that  the  lessees  constituted  a  part- 
nership; while  the  order  or  con- 
tract upon  which  the  goods  in  con- 
troversy were  procured  from  de- 
fendant Snyder  Company  was  made 
by  the  defendant  W.  C.  Collins  alone. 
These  admitted  facts  so  differenti- 
ate the  case  from  Ward  v.  Walker 
that  it  does  not  afford  a  ruling  prec- 
edent upon  which  the  issue  here 
presented  may  be  determined. 
Where  there  are  two  or  more  les- 
sees, it  cannot  be 
^"«*lflii  "for  doubted  that  the  in- 
o?"o..""ie!.'l.er'*''  dividual  property  of 
either  kept  and  used 
on  the  leased  premises  is  subject  to 
the  lien  for  rent. 

On  the  other  hand,  it  is  not  fully 
in  line  with  Crary  v.  Beatty, — Iowa, 
— ,  156  N.  W.  745,  which  is  the  ap- 


pellant's chief  reliance.  Indeed,  the 
question  now  pressed  upon  our  at- 
tention was  not  there  considered  or  • 
decided.  In  that  case  the  intervener 
rested  her  claim  for  a  reversal  of 
the  judgment  appealed  from  upon 
three  propositions  only:  (1)  That 
the  contract  which  she  sought  to 
enforce  was  a  lease,  and  not  a  con- 
ditional sale;  (2)  that  the  landlord's 
lien  had  been  waived  by  taking  ad- 
ditional security;  (3)  that  there 
was  no  competent  evidence  of  the 
amount  of  rent  due.  Each  of  these 
contentions  being  overruled,  an  af- 
firmance of  the  judgment  followed 
of  necessity.  In  Handlan  v.  Water- 
too  Drop  Forge  Co.  173  Iowa,  452, 
155  N.  W.  802,  also  cited,  the  p?.rty 
to  whom  the  conditional  sale  had 
been  made  had  conveyed  or  trans- 
ferred the  property  to  a  trustee  to 
secure  certain  of  the  company's  cred- 
itors, and  we  held  that  by  such  a  sale 
or  transfer  to  him  without  notice  the 
trustee  took  the  title  unaflfected  by 
the  condition.  So  also  is  the  present 
case  to  be  distinguished  from  Na- 
tional Cash  Register  Co.  v.  Broek- 
smit,  103  Iowa,  271,  72  N.  W.  526. 
There  the  question  brought  to  this 
court  was  not  between  the  landlord 
and  tenant,  but  between  an  attach- 
ing creditor  and  the  vendor,  who  had 
sold  the  register  to  the  tenant  under 
a  conditional  agreement.  Though 
the  instant  case  is  not  without 
doubtful  features,  we  conclude  that 
it  comes  more  properly  under  the 
rule  applied  by  us  in  Amundson  v. 
Standard  Printing  &  Mfg.  Co.  140 
Iowa,  464,  lis  N.  W.  789;  Ancient 
Order  of  United  Workmen  v.  Mar- 
tin, 172  Iowa,  702,  154  N.  W.  913 ; 
Davis  Gasoline  Engine  Works  Co.  v. 
McHugh,  115  Iowa,  415,  88  N.  W. 
948;  Arnold  v.  Hewitt,  128  Iowa, 
671,  104  N.  W.  843.  It  wiU  be  re- 
membered that  the  conditional  sale 
by  the  intervener  to  Collins  was 
made  after  the  lease  to  Collins  was 
executed,  and  some  time  before  the 
latter  took  possession.  It  is  clear, 
therefore,  that  no  credit  was  ex- 
tended to  Collins  on  the  strength  of 
his  possession  or  apparent  owner- 
ship of  the  property,  nor  that  the 
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landlord,  on  tiie  strength  of  such  ap- 
pearance, was  thereafter  led  into 
any  change  of  i>08ition  to  his  loss  or 
d^age.  The  lien  which  be  seeks 
here  to  enforce  is  one  apecfally  pro- 
vided by  statute  (Code,  §  2992),  and 
to  be  entitled  thereto  he  must  bring 
himself  clearly  within  the  statutory 
terms.  Merrit  v.  Fisher,  19  Iowa, 
354.  The  lien  thus  created  is  upon 
the  crops  grown  upon  the  premises, 
and  other  personal  property  of  the 
tenant  used  or  kept  thereon  during 
his  term.  If  the  tenant  has  or  uses 
on  the  premises  personalty  which  is 
not  bis  property,  no  lien  attaches  to 
it  under  the  statute.  On  this  ground 
it  seems  to  be  settled  that  if  a  ten- 
ant, while  in  possession,  purchases 
any  item  of  personal  property  for 
use  on  the  leased  premises,  and  as 
part  of  the  same  transaction  gives  to 
the  seller  a  chattel  mortgage  to  se- 
cure the  payment  of  the  purchase 
money,  the  landlord's  lien  will  not  be 
given  priority  over  the  mortgage. 
See  the  cases  last  above  cited.  The 
principle  upon  which  these  cases  are 
to  be  sustained,  though  not  always 
specifically  mentioned,  would  appear 
to  be  that,  as  the  statute  confines 
the  lien  to  the  personal  property  of 
the  tenant,  the  title  to  such  prop- 
erty must  have  passed  to  him  before 
the  lien  will  attach,  and  as  the  trans- 
fer of  title  and  the  giving  back  of 
the  mortgage  become  effective  at  the 
same  instant,  the  mortgage  is  su- 
perior to  the  landlord's  lien.  Now 
a  sale  with  condition  that  the  title 
shall  remain  in  the  seller  until  the 
purchase  price  is  paid  is  good,  as 
betwe^  the  parties,  against  all  per- 
sons except  those  indicated  by  the 
provisions  of  Code,  §  2905.  When, 
therefore,  a  tenant  already  in  pos- 
session receives  property  under  a 
conditional  agreement  of  that  kind, 
the  only  property  he  has  therein  as 
between  himself  and  the  vendor  is 
the  right  to  acquire  the  title  by  per- 
forming the  condition.  That  prop- 
erty right  may  be  subject  to  the 
landlord's  lien,  but  the  lien  so  at- 
taching is  subject  to  the  vendor's  as- 
sertion of  title.  The  statute  (Code, 
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§  2905)  which  makes  a  contract  of 
conditional  sale  void  or  voidable 
against  a  creditor,  or  purchaser 
from  one  in  actual  possession  under 
a  conditional  contract  of  that  char- 
acter, except  where  the  agreement 
is  in  writing  and  duly  recorded,  has 
no  application  in'  such  cases.  The 
lien  which  the  statute  gives  to  the 
landlord  upon  property  acquired  by 
the  tenant  after  he  enters  upon  his 
term  is  not  materially  unlike  the 
lien  of  a  mortgage  which  provides 
that  it  shall  cover  after-acquired 
property  of  the  mortgagor,  and  it 
is  settled  that  such  lien  is  subject  to 
any  condition  affecting  the  title  to 
the  property  in  the  mortgagor's 
hands.  Fosdick  v.  Schall,  99  U.  S. 
235,  25  L.  ed.  339;  Myer  v.  Wesl^ 
em  Car  Co.  102  U.  S.  1,  26  L.  ed. 
59.  It  must  be  noted  that  this  state- 
ment of  the  law  is  limited  to  cases 
where  the  property  is  purchased  and 
brought  upon  the  leased  premises 
after  the  relation  of  landlord  and 
tenant  has  been  created;  for  if -the 
tenant,  when  the  lease  is  executed, 
is  already  in  exercise  of  apparent 
ownership  of  the  property,  and  the 
conditional  sale  is  not  in  writing 
and  recorded,  the  landlord  in  such 
case  is  a  subsequent  creditor,  who, 
if  without  notice,  may  treat  the  con- . 
dition  as  void.  In  cases  where  a 
chattel  mortgage  is  given  to  secure 
the  payment  of  the  purchase  price 
of  property  brought  upon  the  prem- 
ises during  the  tenant's  term,  it  is 
true  the  tenant  becomes  owner  of 
the  title ;  but  the  passing  of  the  title 
to  him,  and  its  encumbrance  by 
mortgage  to  the  vendor  for  the 
price,  constitute  but  a  single  trans- 
action, and  while  the  landlord's  lien 
attaches,  it  is  subject  to  the  mort- 
gage. In  other  words,  the  law  rec- 
ognizes no  interim  between  the 
transfer  of  title  to  the  purchaser 
and  the  lien  of  the  mortgage  given 
in  return,  which  will  permit  the 
landlord's  lien  to  be  interposed  be- 
tween them.  These  things  are  fairly 
illustrated  in  Amundsen  v.  Stand- 
ard Printing  &  Mfg.  Co.  140  Iowa, 
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464, 118  N.  W.  789,  where  there  was 
both  an  agreement  to  give  a  mort- 
gage and  to  suspend  the  passing  of 
title  until  the  contract  of  purchase 
had  been  carried  out.  In  the  cited 
case  there  was  considerable  delay 
after  the  property,  was  taken  upon 
the  leased  premises,  before  the 
transaction  was  closed,  and  it  was 
held  that  the  agreement  that  the 
title  should  not  pass  was  sufficient 
to  prevent  the  acquirement  of  any 
priority  for  the  landlord's  lien. 
The  judgment  of  the  District 

-priori.^  of  lien  ^purt  Jcprives  the 
over  eonditionni  plamtiii  of  no  right 

statute,  and  it  is  affirmed. 

Gaynor,  Ch.  J.,  and  Preston  and 
Stevens,  JJ.,  concur. 

Fetttion  for  rehearing  denied. 


HOTE. 

The  decision  in  the  reported  case 
(Snyder  v.  Collins,  ante.  283),  to  the 
effect  that  a  landlord  has  no  statutory 
lien  upon  the  vendor's  interest  in 
property  brought  on  the  demised 
premises  after  the  lease  was  executed, 
provided  such  property  is  merely  held 
by  the  tenant  under  a  conditional  sale 
contract,  is  in  accordance  with  the 
rule  that  the  property  of  a  third  per- 
son is  not  subject  to  a  landlord's  lien 
for  rent  although  it  is  upon  the  de- 
mised premises,  which  rule  is  indica- 
tive of  one  of  the  most  important 
changes  from  the  common  law  made 
by  many  of  the  statutes  creating  land- 
lord's liens.  This  particular  question 
is  treated  in  IX.  e,  of  the  annotation 
beginning  p.  300,  post,  on  the  general 
subject  of  "Subject-matter  covered  by 
landlord's  statutory  lien  for  rent." 


S.  H.  COCHRAN,  Appt, 

V. 

JOSEPH  CANTY. 

Jotiw  Supreme  Court  — June  29,  lOlO, 

(176  Iowa,  713,  168  N.  W.  669.) 

Landlord  and  tenant  —  lien  for  rent  —  when  attaches. 

1.  Under  a  statute  giving  a  landlord  a  lien  for  rent  on  all  property  of 
the  tenant  which  has  been  used  or  kept  on  the  premises  during  the  term, 
the  Hen  attaches  immediately  when  the  property  comes  upon  the  premises, 
as  security  for  the  entire  rent  agreed  to  be  paid. 

[See  note  on  this  question  beginning  on  page  300.] 


—  Hen  for  renewal  term. 

2.  Property  of  the  tenant  on  leased 
premises  during  one  term  is  not  sub- 
ject to  the  landlord's  lien  for  rent  for 
a  succeeding  term 'under  a  new  lease 
until  such  term  begins,  under  a  statute 
giving  a  lien  for  rent  on  property  of 
the  tenant  used  or  kept  on  the  prem- 
ises during  the  term,  and  therefore, 
before  the  beginning  of  the  new  term, 
it  may  be  sold  free  from  any  claim  of 
the  landlord  for  the  rent  of  the  new 
term. 

Evidence  —  oral  to  prove  promise  to 
pay  another's  debt. 

3.  A  promise  by  one  purchasing 
goods  from  a  tenant,  upon  which  the 
landlord  claims  a  lien  for  rent,  that 


he  will  pay  the  rent  if  the  landlord 
will  not  attach  the  goods,  cannot  be 
proved  by  parol  under  a  statute  pro- 
hibiting such  evidence  of  a  contract 
wherein  one  person  promises  to 
answer  for  the  debt,  default,  or  mis- 
carriage of  another. 

Contract  —  to  pay  another's  debt  — 

consideration. 

4.  A  promise  by  one  purchasing 
goods  from  a  tenant,  to  pay  the  rent 
due  the  landlord  in  case  the  latter 
will  not  attach  the  property  bought, 
is  without  consideration  if  the  land- 
lord had  no  lien  on  the  goods  at  the 
time  they  were  bought. 

[See  26  R.  C.  L.  494,  495.] 
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(i7fi  Iowa,  7ii,  isa  2f.  w.  en.) 

Appeal  by  plaintiff  from  a  judgment  of  the  District  Court  for  Harrison 

County  (Rockafellow,  J.)  in  favor  of  defendant  in  an  action  brought  to 
recover  for  the  conversion  of  a  stock  of  drugs  and  fixtures  on  which  plain- 
tiff claimed  a  landlord's  lien  for  an  unpaid  balance  of  rent.  Affirmed, 
The  facts  are  stated  in  the  opinion  of  the  court. 

Hesars.  Cochran  &  Barrett,  for  ap-  Defendant  was  not  a  subtenant 
pellant:  under  the  new  lease. 

There  waa  no  time  between  the  mak- 


ing and  commencing  of  the  new  lease 
when  a  purchaser  could  legally  buy 
ud  convert  the  property  so  kept  and 
used  on  the  premises,  and  thereby  pre- 
Tent  the  lien  from  attaching,  especial- 
ly where  he  had  knowledge  of  the 
lease. 

Rollins  V.  Proctor,  66  Iowa,  329,  9 
N.  W.  236. 

The  lien  attaches  as  soon  as  the 
property  is  Iwought  onto  the  premises. 
In  the  case  at  bar,  it  was  there  all  the 
time. 

Garner  v.  Cutting,  32  Iowa,  547; 
Grant  v.  Whitwell,  9  Iowa,  162;  Car^ 
penter  v.  Gillespie,  10  Iowa,  692;  Mar- 
tin V.  Steams.  52  Iowa,  345,  8  N.  W. 
92;  Gilbert  v.  Greenbaum,  56  Iowa, 
211,  9  N.  W.  182. 

The  relation  of  landlbrd  and  tenant 
must  first  be  created  by  contract  be- 
fore a  statutory  lien  can  exist,  and 
the  lien  therefore  relates  to  the  date 
of  the  contract. 

Phillips  V.  Maxwell,  1  Baxt.  31. 

The  sale  was  in  bulk  and  was  an  un- 
lawful sale.  It  was  made  to  the  de- 
fendant when  he  had  full  knowledge 
of  the  lease  and  lien,  and  he  at  once 
became  liable  in  damages  as  a  con- 
Tersioner. 

Foster  v.  Beid,  78  Iowa,  206,  16  Am. 
St  Rep.  487,  42  N.  W.  647. 

Defendant's  subsequent  promises  to 
pay  the  plaintiff  if  his  goods  were 
not  attached  is  a  legal  promise,  not 
within  the  Statute  of  Frauds. 

Clinton  Nat.  Bank  v.  Studemann, 
74  Iowa,  104,  37  N.  W.  112. 

Mr.  J.  A.  Murray,  for  appellee : 

The  ''feena"  of  a  lease  is  the  time 
during  which  the  lease  runs,  or  is  to 
mn,  and  not  the  time  elapsing  between 
the  making  of  the  lease  and  its  ter- 
mination. ' 

Taylor  v.  Terry,  71  Cal.  46,  11  Pac. 
81S. 

The  lien  does  not  attach  to  any  prop- 
erty until  the  commencement  of  the 
lease.  . 

Gamer  t.  Catting,  S2  Iowa,  647; 
Martin  Steams,  62  Iowa,  346,  8  N. 
V.  92;  Gilbert  v.  Greenbaum,  6G  Iowa, 
211,  9  N.  W.  182. 

9  A.L.R.— 19. 


Foster  v.  Reid,  78  Iowa,  205,  16  Am. 
St.  Rep.  487,  42  N.  W.  649. 

The  agreement  set  up  in  plaintiflF's 
amendment  is  unenforceable  under  the 
Statute  of  Frauds. 

Frohardt  Bros.  v.  Duff,  166  Iowa, 
144,  40  L.R.A.(N.S.)  242,  186  N.  W. 
609,  Ann.  Cas.  1915B,  254. 

Gaynor,  J.,  delivered  the  opinion 
of  the  court: 

This  action  was  originally 
brought  to  recover  as  for  a  wrongful 
conversion  by  the  defendant  of  cer- 
tain property,  on  which  plaintiff 
claims  to  have  a  landlord's  lien  for 
rent.  It  appears  that  one  J.  H. 
Roberts  was  in  the  possession  of  cer- 
tain premises,  owned  by  the  plain- 
tiff, under  a  lease  which  terminated 
on  the  15th  day  of  October,  1912; 
*  that  he  had  in  Ms  possession  on  said 
premises  certain  property  amount- 
ing in  value  to  about  $1,000,  and 
this  Was  subject  to  plaintiff*^  lien 
for  rent  under  the  lease  ending 
October  15,  1912.  On  the  29th  day 
of  August,  1912,  and  before  this 
lease  terminated,  and  while  Roberts 
was  still  in  possession  under  the 
former  lease,  he  and  the  plaintiff 
entered  into  an  oral  contract,  by  the 
terms  of  which  the  plaintiff  leased 
to  said  Roberts  the  same  premises, 
then  occupied  by  him,  for  another 
year.  By  the  terms  of  this  oral 
agreement,  the  new  lease  was  to 
commence  on  the  15th  day  of  Octo- 
ber, 1912,  and  terminate  on  the  15th 
day  of  October,  1913.  The  rental 
agreed  upon  was  $240,  payable  in 
monthly  instalments  of  $20  per 
month.  Nothing  further  was  then 
done  between  Roberts  and  the  plain- 
tiff touching  the  possession  ot  the 
property,  and  Roberts  continued, 
under  his  old  lease,  to  occupy  the 
building,  and  to  conduct  the  business 
in  which  he  was  engaged,  to  wit,  the 
drug  business,  in  said  building,  un- 
til about  the  7th  or  20th  of  Septem- 
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ber  (the  evidence  is  in  conflict  on 
this),  when  Roberta  sold  his  entire 
stock  in  said  building  to  this  defend- 
ant, and  on  the  12th  day  of  October, 
1912,  the  defendant  moved  the  en- 
tire stock  from  the  building,  and  the 
building,  thereupon  and  thereafter, 
became  vacant  and  unoccupied.  De- 
fendant knew  of  the  making  of  this 
new  lease  at  the  time  he  purchased 
and  removed  the  property  from  the 
building.  Neither  Roberts,  nor  the 
defendant^  nor  the  goods  were  ever 
in  the  building  during  the  term  of 
the  new  lease.  The  action  is 
brought  against  defendant  Canty,  to 
recover  the  amount  of  the  rental 
accruing  under*  this  new  lease,  for 
the  entire  year.  The  action  is 
brought  on  the  theory  that  plain- 
tiff had  a  lien  upon  the  goods  so 
purchased  by  the  defendant,  at  the 
time  they  were  purchased,  for  the 
entire  rental  to  accrue  under  this 
new  lease,  and  that  the  purchase 
and  removal  of  the  property  by  the 
defendant  amounted  to  a  conversion 
of  property  upon  which  plaintiff  had 
a  landlord's  lien.  We  will  not  at- 
tempt to  be  accurate  as  to  the 
amounts  in  figures,  since  this  ques- 
:  m  must  be  settled  upon  the  law  of 
the  case,  whatever  the  amount  may 
be.  Our  statute  (Code  1897,  §  2992) 
provides:  "A  landlord  shall  have  a 
lien  for  his  rent  upon  all  crops 
grown  upon  the  leased  premises,  and 
upon  any  other  personal  property 
of  the  tenant  which  has  been  used 
or  kept  thereon  during  the  term." 

There  is  nothing  in  the  record  to 
indicate  what  the  old  lease  was, 
whether  oral  or  in  writing,  or  for 
what  term  it  had  run,  at  tiie  time 
this  new  lease  was  made  on  August 
29,  1912;  but  it  does  appear  that 
the  old  lease  did  not  expire  until  the 
15th  day  of  October,  1912,  and  it 
does  appear  that  the  property  in 
controversy  was  on  the  premises  on 
the  29th  day  of  August,  1912,  and 
continued  to  be  upon  the  premises 
until  the  12th  day  of  October,  1912. 
If,  upon  the  making  of  the  new  lease 
on  August  29th,  to  commence  on  the 
15th  day  of  October,  1912,  the  plain- 
tiff acquired  a  lien  upon  the  prop- 


erty then  on  the  premises,  for  the 
rental  to  accrue  under  the  new  lease, 
then  the  taking  of  this  property  hy 
the  defendant,  and  the  converting  <^ 
it  to  his  own  use,  without  sadai^ying 
the  lien,  left  the  defendant  liable  to 
plaintiff  to  the  extent  of  plaintiffs 
lien  upon  the  property  so  converted. 
But  if  the  plaintiff  did  not  acquire 
any  lien  by  the  making  of  the  con- 
tract on  the  29th  day  of  August,  for 
rent  to  acfcrue  under  the  new  lease, 
until  the  commencement  of  the  term 
of  the  new  lease,  then  the  plaintiff 
had  no  lien  upon  the  property  at  the 
time  it  was  purchased  by  the  defend- 
ant, and,  having  had  no  lien  at  the 
time,  he  is  not  in  a  position  now  to 
complain  of  the  action  of  the  defend- 
ant in  purchasing  and  removing  the 
property.  All  the  rent  under  the 
prior  lease  was  paid  to  October  15, 
1912. 

The  determination  of  this  case  de- 
pends upon  the  construction  to  be 
giv^  to  the  stktute.  It  is  true  that 
it  has  been  held  by  this  court  that 
a  lien  attaches  to  all  ,  „  .  ^  . 
property  brought  or  tmST^JSnt 
used  upon  the  prem-  ^2^*31** 
ises  during  the  term 
of  the  lease,  immediately,  aad  as 
security  for  the  entire  rent  agreed 
to  be  paid.  See  Martin  v.  Steams, 
52  Iowa,  345,  3  N.  W.  92;  GHhext 
V.  Greenbaum,  56  Iowa,  211, 9  N.  W. 
182.  There  is  no  evidence  that  the 
making  of  the  new  lease  vnu  m- 
tended,  or  considered,  as  an  exten- 
sion of  the  old  lease.  It  was  a  new 
and  independent  contract,  entered 
into  between  the  plaintiff  and 
Roberts.  The  term  under  the  new 
lease  was  to  commence  on  the  15th 
day  of  October,  1912,  and  end  <m  the 
15th  day  of  October,  1913,  at  a  stip- 
ulated rental.  Before  the  term  pro- 
vided for  in  this  new  lease  com- 
menced, Roberts  sold  the  pw^rty 
to  defendant,  and  the  defendant,  be- 
fore the  commencement  of  the  term, 
removed'  the  property  from  the 
premises.  It  was  not  on  the  prem- 
ises at  the  time  the  term  under  ihe 
new  lease  commenced.  The  stat^ 
ute  provides :  "A  lien  for  rent  u?)OB 
personal  property  used  or  ke^t  on 
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the  premises  during  the  -  term." 
The  lien  is  purely  statutory;  at- 
taches because  of  the  statute.  Un- 
less, therefore,  a  lien  under  the  new 
lease  attached  to  the  goods  on  the 
premises  before  the  15th  day  of 
October,  1912,— that  is,  before  the 
commencement  of  the  term  provided 
for  in  the  new  lease, — ^the  plaintiff 
faas  no  standing  in  this  court  upon 
Uiis  issue.  This  depends  upon  the 
construction  to  be  '  given  to  the 
words,  "during  the  term."  This 
means,  of  course,  during  the  term 
provided  for  in  the  lease.  The  word 
**term"  as  used  in  this  statute,  we 
think,  has  a  definite  legal  meaning, 
and  signifies  the  time  covered  by, 
or  the  duration  of  the  estate  created 
by,  the  lease.  It  also  signifies,  of 
course,  the  estate  granted,  and  the 
interest  that  passes  by  it.  See  Hurd 
V.  Whitsett,  4  Colo.  77-84 ;  Baldwin 
V.  Thibadeau,  28  Abb.  N.  C.  14,  17 
N.  Y.  Supp.  532.  In  Taylor  v. 
Terry,  71  Cal.  46, 11  Pac.  813,  quot- 
ing from  Young  v.  Dake,  5  N.  Y. 
463,  55  Am.  Dec.  356,  it  is  said: 
"The  time  between  the  making  of 
the  lease  and  its  commencement  in 
possession  is  no  part  of  the  term 
granted  by  it.  The  term  is  that 
period  which  is  Ranted  for  the  les- 
see or  tenant  to  occupy  and  have 
possession  of  tiie  premises.  It  is 
the  estate  or  interest  which  he  has 
in  the  land  itself,  by  virtue  of  tiie 
lease,  from  the  time  it  vests  in  pos- 
session.** 

We  hold,  therefore,  that  the  term 
of  the  lease  made  on  August  29, 
1912,  did  not  C(»nmence  until  the 
l&tfa  day  of  October,  1912 ;  that  the 
property  in  question  was  never  upon 
the  premises,  kept, 
or  used  there,  dur- 
mg  the  term  of  this 
new  lease.  It  never,  therefore,  be- 
came subject  to  any  lien  under  this 
lease.  The  defendant  having  no 
hen  upon  the  property  at  the  time 
it  was  sold  by  Roberts  to  the  defend- 
ant»  September  20,  1912,  there  was 
no  conversion  of  any  property  on 
nhich  plaintiff  had  a  lien,  at  the  time 
the  pr(9erty  was  removed  by  de- 
fendant, October  12th.  In  Taylor  on 
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Landlord  and  Tenant,  vol.  1,  9th  ed. 
p.  IS,  §  15,  we  find  the  following: 
"The  estate  of  a  lessee  for  years 
is  called  a  term,  terminus,  because 
its  duration  is  limited  and  deter- 
mined. It  is  perfected  only  by  the 
entry  of  the  lessee ;  for,  before  the 
time  fixed  for  entry,  the  whole 
estate  remains  in  the  lessor,  and  the 
lessee  has  strictly  no  estate  in  the 
land,  but  merely  a  right  thereto 
which  is  called  an  inter  esse  ter- 
mini." 

In  Wood  on  Landlord  and  Tenant, 
vol.  1,  2d  ed.  §  60,  the  author  says: 
"Every  estate  which  must  expire  at 
a  fixed  period,  by  whatever  words 
created,  is  an,  estate  for  years,  and 
therefore  commonly  called  a  term." 

At  §  63  it  is  said:  "The  lease 
gives  no  possession;  it  only  gives  a 
right  of  possession ;  therefore,  until 
entry  is  made  by  the  lessee  [under 
the  lease],  no  possession  is  vested  in 
him  by  his  lease,  and  therefore  he 
cannot  bring  an  action  of  trespass 
before  entry.  A  man  makes  a  lease 
to  J.  S.  to  commence  at  the  feast  of 
St.  Michael;  lessee  may  grant,  but 
he  cannot  have  an  action  of  trespass 
before  entry." 

As  held  in  Lee  v.  Cochran,  157 
Ala.  811,  47  So.  581:  'mere  a 
lease  provided  that  it  was  for  a  term 
of  five  years,  1905  to  1909,  inclu- 
sive, and  gave  the  lessee  an  option 
to  purchase  at  any  time  during  his 
'term'  by  paying  $1,280,  the  'term* 
within  which  tiie  option  could  be  ex- 
ercised was  the  period  of  five  years 
between  1905  and  1909,  inclusive." 

On  this  branch  of  the  case,  we 
think  the  plaintiff  must  fail. 

After  the  evidence  was  in,  the 
plaintiff  filed  an  amendment  to  his 
petitioD,  as  he  says,  to  conform  the 
pleadings  to  the  proof.  In  this 
amendment,  he  alleged  that  he  was 
absent  from  the  city  of  Logan, 
where  the  property  in  question  was 
situated,  at  the  time  the  sale  was 
made  to  the  defendant;  that,  upon 
returning  and  learning  that  the  sale 
had  been  made,  he  informed  the  de- 
fendant that  he  had  a  lien  upon  the 
property,  so  purchased  by  the  de- 
fendant, for  rent  accruing  from  and 
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after  October  15,  1912 ;  that  about 
the  1st  of  December,  he  told  the  de- 
fendant that  he  would  sue  Roberts 
and  attach  for  rent  the  stock  of 
goods  purchased  by  the  defendant, 
unless  the  rent  was  paid;  that  de- 
fendant said  to  plaintiflF  orally  that, 
if  he  would  not  attach  his  goods  or 
sue,  he  would  pay  the  rent  himself, 
if  he  could  not  get  Roberts  to  do  so ; 
that  in  reliance  upon  this  promise 
plaintiff  did  not  attach  the  goods 
for  the  instalment  of  rent  due ;  that 
later,  when  the  instalment  of  rent 
fell  due,  and  about  the  1st  of  Janu- 
ary, 1913,  he  again  told  the  defend- 
ant that  the  rent  was  in  arrears,  and 
that  he  would  have  to  sue  and  attach 
the  defendant's  goods  (meaning  the 
goods  purchased  by  the  defendant) , 
unless  he  paid  the  rent,  and  the  de- 
fendant then  orally  agreed  that,  if 
he  would  not  sue  and  attach  l^e 
goods,  he  would  pay  the  rent,  but 
he  wanted  time  to  see  Roberts  and 
see  if  he  could  not  get  the  money 
from  Roberts;  that  the  plaintiff  de- 
sisted from  suing  and  attaching  for 
the  instalment  then  due,  relying  up- 
on this  oral  promise ;  that  later  on, 
and  about  the  time  the  lease  expired, 
he  again  told  the  defendant  that  he 
would  bring  an  action  and  attach 
the  property  if  the  rent  was  not  all 
paid ;  that  the  defendant  again  oral- 
ly agreed  that  if  he  would  not  sue 
and  attach,  and  would  give  him  a 
little  time  to  see  Roberts,  he  would 
get  him  (Roberts)  to  furnish  the 
money,  and  if  Roberts  did  not  fur- 
nish the  money,  defendant  would 
pay  all  the  rent;  that,  in  reliance 
upon  this  promise,  plaintiff  delayed 
bringing  the  action  and  attaching 
the  goods  until  about  ten  days  be- 
fore this  suit  was  brought,  at  which 
time  defendant  informed  the  plain- 
tiff that  he  was  afraid,  if  he  paid 
the  rent,  he  could  not  get  it  back 
from  Roberts,  and  thereupon  re- 
fused to  perform  his  oral  contract. 
To  this  defendant  filed  a  general 
denial,  setting  up  an  estoppel  under 
the  Statute  of  Frauds.  The  testi- 
mony on  this  branch  of  the  case  is 
brief,  and  is  not  in  conflict.  Plain- 


tiff testifies :  "Soon  after  my  return 
from  the  springs,  I  learned  from 
some  source  that  Mr.  Canty  had 
bought  this  stock.  I  called  him  to 
my  dflice,  and  asked  him  if  it  were 
true  that  he  had  bought  the  stock, 
and  he  said  he  had.  I  said :  'I  sup- 
pose you  know  I  have  a  landlord's 
lien  on  that  stock  for  the  value  or 
amount  of  my  rent  for  the  year,  and 
of  course  I  will  hold  you  as  a  con- 
versioner  of  the  stock,  unless  my 
rent  is  paid  according  to  the  lease.' 
He  replied  that  he  did  not  apprehend 
any  danger  about  the  rent  being 
paid;  that  he  thought  Mr.  Roberts 
,  would  pay  the  rent,  and,  if  he  did 
not,  he  would.  I  told  him  I  would 
keep  him  posted  from  time  to  time, 
and  if  Roberts  got  in  arrears  on  the 
rent,  I  would  1^  him  know.  I  sub- 
sequently conversed  with  the  de- 
fendant, and  said:  'Joe,  I  have  given 
you  notice  from  time  to  time  about 
Roberts  being  in  arrears  on  the  rent 
Now  the  lease  is  ended,  and  I  hold 
you  responsible  for  my  rent,  and  I 
will  have  to  sue  you  for  conversion 
of  the  stock  unless  you  iMiy.'  De- 
fendant answered:  'All  right,  Mr. 
Cochran ;  don't  bring  any  suit  until 
I  find  out.'  He  told  me  afterwards 
that  he  supposed  he  would  have  to 
let  it  so  f^ead,  as  Mr.  Roberts  io^ 
sisted  on  defending  the  case  throiu^ 
him ;  that  he  would  have  to  have  it 
adjudicated  in  that  way.  I  then 
proceeded  with  the  case.  I  gave  him 
two  or  three  written  notices  of  the 
fact  that  Roberts  was  not  paying 
the  rent,  and  I  would  hold  him  re- 
sponsible for  converting  the  goods." 
M.  L.  Barrett,  witness  for  the  plain- 
tiff, testified:  "I  heard  a  conversa- 
tion between  Mr.  Roberts  and  Mr. 
Cochran  in  December,  1912,  about 
the  rental.  Mr.  Roberts  told  Mr. 
Cochran  he  had  a  tenant  who  would 
take  the  building.  Mr.  Cochran 
told  him  that  he  would  not  consent 
to  let  him  sublet  the  building,  but 
said :  'If  you  can  rent  the  building 
to  some  person  for  drug-store  pur- 
poses, or  something  that  will  not 
conflict  with  the  drug-store  fixtures, 
I  will  consent  that  you  sublet  it,  bat 
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I  will  hold  you  personally  for  the 
lent  during  tiie  term.'  Mr.  Cochran 
told  him  that  he  would  not  release 
his  landlord's  lien,  and  that  he  would 
still  hold  him  (Roberts)  responsible 
CD  his  contract,  and  expect  him  to 
pay." 

One  Rogrers  testified:  "Roberts 
was  running  the  store,  and  was  in 
possession  of  it  September  23,  1912. 
Mr.  Roberts  told  Mr.  Canty  before 
the  goods  were  purchased  that  he 
had  rented  the  building  for  a  year. 
There  was  some  talk  between  them 
as  to  who  should  pay  the  rent.  Mr. 
Roberts  said  that  he  would  take  care 
of  that;  that  Canty  was  to  "pay  Mr. 
Roberts,  and  Mr.  Roberts  was  to 
turn  the  rent  over  to  the  plaintiff." 

This  is  all  the  testimony  offered 
tending  to  support  this  second  claim 
of  the  plaintiff,  and  is  wholly  in- 
sufficient for  liiat  purpose.  The 
agreement  under  which  plaintiff 
^_  seeks  to  hold  the  de- 

f  pt«v«*VnwtM  fendant  cannot  be 
IrtT'  •"*'^'"  proved  in  the  man- 
ner in  which  it  was 
undertaken  to  be  proved  in  this  case. 
It  violates  §  4625  of  the  Code  of 
1897,  which  provides : 

**Except  when  otherwise  specially 
provided,  no  evidence  of  the  follow- 
ing enumerated  contracts  is  compe- 
tent, unless  it  be  in  writing  and 
signed  by  the  party  charged  or  by 
bis  autiiorized  agent.  ..." 

"3.  Those  wherein  one  person 
promises  to  answer  for  the  debt,  de- 
fault, or  miscarriage  of  another." 

See  Frohardt  Bros.  v.  Duff,  156 
Iowa.  144,  40  L.R.A.(N.S.)  242,  135 
N.  W.  609,  Ann.  Cas.  1915B,  264, 
which  we  think  is  a  full  answer  to 
the  cont^tion  of  the  defendant,  un- 
der the  record  here  made. 

An  examination  of  the  proof 
shows  that  the  allegations  of  the 
pleader  were  not  sustained.  There 
is  notJiing  in  this  record  tending  to 
show  that  the  defendant  agreed  to 
pay  the  rent  if  appellant  would  not 
sue  or  attach.  The  defendant  had 
a  right  to  sue  Roberts,  but,  under 
our  holding  here,  had  no  lien  upon 
the  proper^,  and  no  right  to  a  luid- 
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lord's  attachment  against  this  prop- 
erty. It  is  not  claimed  that  the  sale 
to  Canty  was  fraudulent.  Further, 
there  is  no  consideration  for  any 
promise  made  by  Canty.  Defend- 
ant was  not  liable  to  the  plaintiff  for 

anything  at  the  co»i.««t-t«  p.r 
time  these  conversa-  »iiofher'ii  debt— 
tions  were  had;  nor  «-""«*™"«»- 
was  the  property  in  the  possession 
of  the  defendant  subject  to  any  lien 
of  the  plaintiff.  Plaintiff  could  not 
have  enforced  any  lien  against  the 
property  in  the  hands  of  tihe  defend- 
ant 

It  must  be  borne  in  mind  that  the 
defendant  had  purchased,  paid  for, 
removed,  and  had  these  goods  in  his 
possession  at  the  time  these  con- 
versations were  had.  In  the  first 
coilversation  recited  by  l^e  plaintiff, 
he  told  the  defendant  that  he  had  a 
lien  upon  these  goods  for  the  rent; 
that  he  would  hold  him  as  conver- 
sioner.  In  this  conversation,  no  men- 
tion was"  made  of  attachment  or 
suit.  The  thought  of  the  plaintiff 
was  that  he  would  hold  the  defend- 
ant liable  as  for  conversion.  De-* 
fendant  replied  that  he  did  not  ap- 
prehend any  danger  about  the  rent; 
that  he  thought  Roberts  would  psLy 
it ;  that  if  he  did  not,  he  would ;  that 
the  defendant  received  no  considera- 
tion for  this  promise,  and  the  plain- 
tiff surrendered  no  right  which  he 
had,  in  consideration  of  the  promise. 
In  the  last  conversation,  plaintiff 
reasserted  the  same  right,  saying 
that  he  would  sue  him  as  for  conver- 
sion of  the  stock,  and  the  defend- 
ant said:  "All  right,  but  don't  bring 
suit  until  I  find  out."  He  later  told 
the  plaintiff  that  he  might  proceed 
with  the  suit;  and  he  did  proceed 
with  the  suit. 

Under  the  holding  in  the  Duff 
Case,  supra,  this  is  insufficient  to 
create  a  liability  on  the  part  of  the 
defendant.  Upon  this  branch.of  the 
case,  the  plaintiff,  too,  has  failed 
for  want  of  proof  of  the  allegations 
upon  which  he  predicates  his  ris^ 
to  recover. 

We  think  the  judgment  of  the 


Digitized  by 


294 


AMERICAN  LAW  REPORTS,  ANNOTATED.  [9  A.L.R. 


court  below  was  right,  and  it  is  af- 
firmed. 

Evans,  Ch.  J.,  and  Ladd  and  Salin- 
ger, JJ.,  concur. 


NOTB. 

The  question  which  the  reported 
case  (CocKRAN  v.  Canty,  ante,  288), 
answers  in  the  negative,  namely, 


whether  a  statute  creating  a  landlord's 
lien  for  rent  upon  all  property  kept  or 
used  on  the  demised  premises  during 
the  term  subjects  property  on  the 
premises  during  one  term  to  a  lien  for 
rent  during  a  subsequent  independent 
term,  is  treated  in  subdivision  IV.  of 
the  annotation  beginning  p.  300,  post, 
which  covers  the  general  subject  of 
"Subject-matter  covered  by  landlord's 
statutory  lien  for  rent/' 


LOUISVILLE  GAYETY  THEATER  COMPANY,  Appt, 

V. 

H.  C.  RAGAN. 

Kentuoky  Oaun  of  Appeals -^Jantiarif  90,  1990, 
(—  Ky.  — ,  217  S.  W.  929.) 

Landlord  and  tenant  —  lien  on  tidcet  receipts. 

1.  A  statute  giving  a  landlord  a  lien  on  the  produce  of  the  premises 
rented  and  other  personal  property  of  the  tenant  does  not  apply  to  the 
ticket  receipts  of  a  tenant  operating  a  theater  on  the  leased  property. 

[See  note  on  this  question  beginning  on  page  300.] 

ileceiver  —  liability  for  lien  lost  by 
laches. 

2.  That  a  lien  in  favor  of  the  land- 
lord would  have  been  available  against 

a  receiver,  if  asserted  in  time,  does  not 
create  a  personal  obligation  against 
the  receiver  if  the  landlord  loses  his 
lien  by  laches. 

—  priority  of  landlord. 

8.  A  landlord  has  no  common*Iaw 
priority  over  general  operating  debts 


of  a  business  in  the  hands  of  a  re- 
ceiver. 

[See  28  R.  C.  L.  114.] 

—  what  are  funds  in  hands  ef  receiver. 

4.  Under  a  contract  by  amusement 
companies  with  a  tvceiver  operating 
R  theater,  by  which  they  are  to  give 
performances  for  a  percentage  of  the 
ticket  receipts,  the  percentage  belong- 
ing to  the  companies  does  not  become 
the  property  of  the  receiver  so  as  to 
become  part  of  the  fund  in  his  hands 
for  distribution  among  creditors. 


Appeal  by  intervening  petitioner,  in  a  receivership  suit,  from  a  judg- 
ment of  the  Chancery  Branch,  Second  Division  of  the  Circuit  Court  for 
Jefferson  County,  dismissing  its  petition  filed  to  recover  a  balance  alleged 
to  be  due  for  rent  of  premises  leased  for  the  operation  of  a  receivership 
business.  Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  J.  Verser  Conner  and  A.  B.    ministration,  said  rent  must  be  paid 


Benainger,  for  appellant: 

The  rent  of  premises  used  by  a  re- 
ceiver in  the  operation  of  the  receiver- 
ship business,  under  his  promise  to 
pay  rental  at  the  rate  of  $250  per 
week,  is  a  proper  expense  of  adminis- 
tration; and  where  the  assets  are  in- 
sufficient to  pay  all  the  expense  of  ad- 


in  preference  to  other  expenses  of  ad- 
ministration. 

Underhill,  Land.  &  T.  p.  1422;  Stief 
V.  Hart,  1  N.  Y.  20;  Bruckman's  Estate, 
196  Pa.  363.  45  Atl.  1078;  Com.  v. 
Kentucky  Distilleries  &  Warehouse 
Co.  143  Ky.  314,  136  S.  W.  1082  ;  34 
Cyc.  352;  High,  Receivers,  809;  Perrin 
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4  S.  Printing  Co.  v.  Cook  Hotel  &  Ex- 
caraion  Co.  118  Mo.  App.  44,  93  S.  W. 
337;  Link  Belt  Machinery  Co.  v. 
Hughes,  174  HI.  155,  51  N.  E.  179;  Re 
Commercial  Bulletin  Co.  2  Woods,  220, 
Fed.  Cas.  No.  3,060. 

Where  the  total  funds  coming  to  the 
fauids  of  a  receiver  are  insufficient  for 
the  payment  of  all  ocpenses  of  admin- 
istnition,  and  there  are  no  liens  or 
special  equities,  all  expense  of  ad- 
mmistration  should  share  pro  rata  in 
the  distribution  of  the  funds  of  the  re- 
ceivership; and  if  the  receiver  pays 
8<mie  expenses  in  full  and  fails  to  pay 
tbe  others  in  full,  he  is  personally 
liable  for  the  loss  resulting  from  his 
failure  to  pay  said  expenses  pro  rata. 

Pennsylvania  Engineering  Works  v. 
New  Castle  Stamping  Co.  259  Pa.  378, 
103  Atl.  215;  Nessler  v.  Industrial 
Land  Development  Co.  65  N.  J.  Eq. 
491, 56  Atl.  711 ;  Gutterson  v.  Lebanon 
Iron  &  Steel  Co.  161  Fed.  72. 

The  receiver  has  no  legal  right  to 
distribute  the  funds  coming  to  his 
hands,  except  upon  the  order  of  the 
court,  and  if  the  receiver  does  make 
distribution  of  the  funds  coming  to  his 
hands  without  first  obtaining  the  order 
of  courts  he  will  be  liable  to  one  for 
damage  resulting  from  said  distribu- 
tion. 

34  Cyc  371 ;  Johnson  v.  Gunter,  6 
Bosh,  5iS4;  Clark,  Receivers,  792, 


Messrs.  Dalian,  Farnsley,  &  Heam, 
fbrappeHaat: 

A  reuAver  cim^ilying  with  all  orders 
of  court,  which  court  accepted  and  ap- 
proved his  accounts,  cannot  be  held 
personUly  liable  by  a  landlord  because 
the  rent  claim  was  not  prorated  with 
the  other  costs  of  administration  paid 
by  the  receiver. 

Smith,  Receiverships,  203,  229;  AI- 
derson,  Receivers,  330 ;  High,  Re- 
ceivers, 270,  272. 

A  receiver  acting  in  good  faith  can- 
not be  held  personally  liable  for  errors 
in  judgment. 

Smith,  Receiverships,  229;  Alderson, 
Receivers,  330,  351;  High,  Receivers, 
272;  McNulta  v.  Lochridge,  141  U.  S. 
327,  35  L.  ed.  796,  12  Sup.  Ct.  Rep.  11; 
Texas  &  P.  R.  Co.  v.  Cox,  145  U.  S.  598, 
36  L.  ed.  829,  12  Sup.  Ct,  Rep.  905. 

If  a  lien  accrues  in  favor  of  a  land- 
lord  against  personal  property,  it  is 
lost  if  it  is  not  asserted  within  fifteen 
days  after  its  removal  from  the  prem- 
ises. 

High,  Receivers,  281 ;  Walsh  v.  Ray- 


mond, 58  Conn.  251,  18  Am.  St.  Rep. 
264.  20  Atl.  464. 

Thomas,  J.,  delivered  the  opinion 
of  the  court: 

On  January  26, 1917,  the  appellee, 
H.  C.  Ragan,  was  by  the  order  of 
the  Jefferson  circuit  court  appointed 
receiver  for  Adger  Amusement 
Company,  a  corporation,  with  a  cap- 
ital stock  of  $2,000.  The  appoint- 
ment was  made  pursuant  to  a  mo- 
tion made  for  that  purpose  in  the 
suit  of  Charles  Beute  against  the 
Adger  Amusement  Company  and  its 
other  stockholders,  which  suit  was 
filed  to  obtain  the  appointment  of  a 
receiver  for  the  corporate  defend- 
ant. 

It  was  alleged  in  the  petition  that 
the  corporation  had  been  organized 
for  the  purpose  of  leasing  and  oper- 
ating places  of  amusement,  and  that 
it  at  that  time  held  a  lease  on  the 
Gayety  Theater  in  the  city  of  Louis- 
ville, which  would  expire  the  follow- 
ing May,  and  that  it  had  contracts 
with  various  amusement  companies 
for  performances  to  be  given  cover- 
ing the  period  of  the  lease,  from 
which  profits  would  accrue  for  the 
benefit  of  the  company,  and  tiiat  one 
of  the  defendants,  and  t^e  i>rincipal 
stockholder  in  the  corporation,  Ad- 
ger Wall,  who  had  been  managing 
the  affairs  of  the  defendant  corpora- 
tion, had  abandoned  it,  and  declined 
to  further  prosecute  the  business, 
and  that,  unless  a  receiver  was  ap- 
pointed to  operate  the  theater  until 
the  expiration  of  the  lease,  great 
loss  would  result  not  only  to  the  cor- 
poration, but  to  the  plaintiff,  as  a 
stockholder  therein.  Further  alle- 
gations were  made  that  Wall  had 
mismanaged  the  affairs  of  the  cor- 
poration, and  had  wrongfully  ap- 
propriated some  of  its  money  to  his 
personal  use,  and  a  receiver  for  the 
corporation  was  asked  for  the  dou- 
ble purpose  of  carrying  out  its  con- 
tract and  to  recover  sums  wrong- 
fully appropriated  by  Wall. 

The  order  appointing  the  appellee 
directed  him  to  collect  and  preserve 
the  assets  of  the  corporation,  to  con- 
duct its  business  of  operating  the 
locator,  and  to  make  such  contacts 
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and  arrangements  as  might  be  usual 
and  proper  for  that  purpose,  but  re- 
quired him  to  first  obtain  the  per- 
mission of  the  court  in  .  entering  in- 
to contracts  for  performances.  It 
also  required  him  to  make  reports 
from  time  to  time  of  his  receipts  and 
disbursements,  which  he  did 
throughout  the  period  of  the  five 
weeks  which  he  operated  the  the- 
ater, which  terminated  on  March  3, 
1917. 

On  March  21, 1917,  the  appellant, 
Louisville  Gayety  Theater  X^ompany, 
which  owned  the  building  which  the 
Amusement  Company  and  the  re- 
ceiver operated,  filed  its  interven- 
ing petition  in  the  receivership  suit, 
in  which  it  alleged  that  the  lease  un- 
der which  the  Amusement  Company 
was  operating  the  building  provided 
for  a  forfeiture  upon  the  nonpay- 
ment of  rent,  and  that  at  the  time 
of  the  appointment  of  the  receiver 
there  was  rent  in  arrears  to  the 
amount  of  $3,000;  that  it  gave  no- 
tice of  its  intention  to  forfeit  at  or 
about  the  time  of  the  appointment  of 
appellee  as  receiver,  and  that  he, 
subsequent  to  that  time,  leased  the 
premises  during  the  receivership  at 
an  agreed  rental  of  $260  per  week; 
that  he  had  operated  the  theater  for 
five  weeks  and  had  paid  only  one 
week's  rent,  leaving  a  balance  due 
appellant  of  $1,000;  that  it  had  a 
superior  lien  upon  the  funds  (which 
consisted  entirely  of  proceeds  from 
the  sale  of  tickets)  collected  by  the 
receiver  (a)  under  the  provisions 
of  §  2317  of  the  Kentucky  Statutes, 
but,  if  mistaken  in  this,  then  (b)  it 
had  under  the  common  law  "an 
equity  for  priority"  which,  it  in- 
sisted, prevailed  over  other  oper- 
ating debts  created  by  the  receiver. 

It  was  further  alleged  that  the  re- 
ceiver had  paid  out  all  of  the  funds 
which  CEune  into  his  hands  except 
'$353.53,  and  it  asked  that  he  be 
directed  to  pay  it  that  sum,  and  that 
it  obtain  a  judgment  against  him 
for  the  balance  of  its  debt. 

The  questions  raised  were  re- 
ferred to  the  court's  commissioner, 
and  he  reported  that  the  gross  re- 
ceipts of  the  receiver  from  operat- 
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ing  the  theater  amounted  to  $7,- 
974.42,  and  that  there  had  been  ex- 
pended by  him  in  conducting  the 
receivership  business  the  sum  of 
$7,620.90,  leaving  a  balance  in  his 
hands  of  $353.53.  The  commis- 
sioner found  that  the  appellant  had 
a  lien  upon  the  gross  proceeds  of 
the  receivership,  under  the  provi- 
sions of  §  2317  of  the  Kentucky 
Statutes,  superior  to  all  other  op- 
erating expenses,  and  recommended 
a  jud^ent  against  appellee  for  the 
biUance  of  appellant's  debt  aft^r 
crediting  it  wil^  its  pro  rata  of  the 
$353.53,  less  some  court  costs, 
amounting  to  $69. 

Appellant  moved  the  court  to  con- 
firm the  commissioner's  report, 
while  appellee  filed  exceptions  to 
that  part  of  it  giving  appellant  a 
lien  under  the  statute,  or  any  pri- 
ority over  other  creditors  of  the  re- 
ceiver. •  The  court  overruled  the  mo- 
tion to  confirm  the  report,  and  sus- 
tained the  exceptions  filed  by 
appellee,  and  adjudged  that  the  net 
balance  of  $284.53  be  prorated  be- 
tween other  impaid  creditors  whose 
debts  amounted  to  $220^,  and  ap- 
pellant on  its  $1,000  ddst,  and,  com- 
plaining of  that  judgment,  the  ap- 
pellant prosecutes  this  appeal. 

This  case  has  one  very  distin- 
guishing feature  from  all  other  re- 
ceivership suits  that  have  come  un- 
der our  notice.  While  on  the  face 
of  the  petition  it  was  made  to  ap- 
pear that  the  corporation  whose  n- 
fairs  the  court  was  asked  to  take 
charge  of  possessed  some  assets,  the 
facts  as  disclosed  by  the  testimony 
are  that  it  did  not  possess  1  far- 
thing's worth  of  property,  either 
tangible  or  intangible.  As  it  turned 
out,  the  court  appointed  a  receiver 
to  continue  to  operate  a  similar  busi- 
ness to  that  which  had  been  operated 
by  the  company  for  whom  the  re- 
ceiver was  appointed.  He  began 
with  nothing  and  quit  with  less; 
and  so  the  ordinary  rules  govern- 
ing the  distribution  of  funds  of  an 
insolvent  in  the  hands  of  a  receiver, 
as  between  general  and  preferred 
creditors,  have  no  application  here, 
because  all  of  the  debts  are  those 
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c<mtracted  by  the  receiver  as  a  part 
of  tiie  necessary  expenses  of  the  re- 
ceivership. The  question  then  is: 
Does  the  law  prefer  one  of  those 
debts  above  another? 

The  statute  relied  on  by  appel- 
lant as  giving  such  preference  by 
lien,  under  appellant's  contention 
(a),  says:  "A  landlord  shall  have  a 
superior  lien  on  the  produce  of  the 
farm  or  premises  rented,  on  the  fix- 
tures, on  the  household  furniture^ 
and  other  personal  property  of  the 
tenant,  or  undertenant,  owned  by 
him,  after  possession  is  taken  under 
the  lease;  but  such  lien  shall  not  be 
for  more  t^an  one  year's  rent  due 
or  to  become  due,  nor  for  any  rent 
which  has  been  due  for  more  than 
eleven  months.  And  if  any  such 
property  be  removed  openly  from 
the  leased  premises,  and  without 
fraudulent  intent,  and  not  returned, 
the  landlord  shall  have  a  superior 
lien  on  the  property  so  removed  for 
fifteen  days  from  the  date  of  its  re- 
moval, and  may  enforce  his  lien 
against  the  property  wherever 
found." 

It  can  hardly  be  said  that  the 
ticket  receipts  would  be  considered 
"produce"  of  the  leased  premises, 
nor  could  such  receipts  be  classified 
M  "fixtures"  or  "household  furni- 
ture." It  is  insisted,  however,  that 
they  were  "personal  property  of  the 
tenant,"  and  the  landlord's  lien  at- 
tached to  the  receipts  immediate^ 
when  paid  by  the  patrons  of  the  the- 
ater. We  are  convinced  that  this 
construction  was  never  intended  by 
u.di»,d  ..d  legislature,  but, 

tMB.t-jien  am    on  the  Contrary,  by 

|1>ersonaI  property"  in  the  statute 
it  was  meant  only  to  include  tans^ble 
personal  property.  If,  however,  we 
should  be  mistaken  in  this,  the  lien, 
if  any,  by  the  very  terms  of  the 
act,  existed  for  the  benefit  of  the 
landlord  for  only  fifteen  days  from 
the  time  of  its  removal  from  the 
premises,  and  if  not  attempted  ti>  be 
asserted  within  that  time  it  was  lost, 
so  that,  if  we  were  to  concede  that 
the  lien  existed  on  the  sum  realized 
fn»n  the  sale  of  tickets,  and  that  it 


was  legally  possible  for  appellant 
to  assert  it  upon  the  money  in  the 
hands  of  others  to  whom  it  had  been 
paid  by  the  receiver,  such  attempted 
assertion  was  not  made  in  this  case, 
and  it  is  now  too  late,  The  fact  that 
a  lien  would  have  HeceiTe«w 
been  available,  if  at-  iiabuitr  tor 
tempted  to  be  as- 
serted  in  time,  would  not  create  a 
personal  obligation  against  the  re- 
ceiver if  the  landlord  by  his  laches 
lost  the  lien;  so  that  in  no  event  is 
the  appellant  in  a  position,  under  the 
facts  of  this  case,  to  claim  as  against 
the  receiver  a  lien  under  the  stat- 
ute for  its  debt. 

The  recent  case  of  Brown  v. 
United  States  Trust  Co.  (People's 
Bank  &  T.  Co.  v.  United  States  Trust 
Co.)  185  Ky.  747,  8  A.L.R.  1142, 
215  S.  W.  815,  relied  on  by  appel- 
lant, does  not  announce  a  different 
doctrine.  In  that  case  the  property 
was  held  by  an  executor  under  a 
lease  which  had  been  executed  to  his 
decedent,  and  the  leased  property 
was  sublet  to  others,  and  the  court 
held  that  the  landlord  had  a  lien 
under  the  statute  upon  the  rent  due 
from  the  sublessees,  and  that  such 
rent  was  "produce  of  the  leased 
premises,"  as  contemplated  by  the 
statute.  We  are  not  disposed  to  ex- 
tend the  statute  any  further  than 
was  done  in  that  case.  If  it  should  be 
held  that  the  lien  given  by  the  stat- 
ute attached  to  the  gross  receipts  of 
any  business  which  might  be  con- 
ducted in  or  upon  the  leased  prem- 
ises, the  landlord  would  be  given  pri- 
ority in  all  cases,  under  the  theory 
that  such  receipts  constituted  "pro- 
duce of  the  leased  premises'*  within 
the  contemplation  of  the  statute, 
and  the  landlord  might  thus  be  en- 
abled to  collect  his  entire  rent  to  the 
exclusion  of  all  other  operating  ex- 
penses, including  fees  of  officers  of 
the  court.-  We  therefore  conclude 
that,  under  the  facts  of  this  case,  the 
appellant  cannot  claim  the  right  to 
superiority  under  the  lien  provided 
in  the  section  of  the  statute  relied 
on. 

Neither  are  we  convinced-  of  the 
soundness  of  the  argument  made 
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—priority  of 
landlordt 


in  contention  ( b )  by  appellant's 
counsel.  In  support  of  that  conten- 
tion counsel  cite 
Tiffany,  Land.  &  T. 
§  320;  34  Cyc.  352; 
High,  Receivers,  809;  Ferrin  &  S. 
Printing  Go.  v.  Cook  Hotel  &  Ex- 
cursion Co.  118  Mo.  App.  44,  93  S. 
W.  337  (an  opinion  by  the  St.  Louis, 
Missouri,  court  of  appeals)  and 
Link  Belt  Machinery  Co.  v.  Hughes, 
174  111.  155,  51  N.  E.  179,  and  in  at- 
tejnpting  to  apply  the  doctrine  of 
those  authorities  to  the  facts  of  this 
case  say  in  their  brief  that  the 
courts  have  "from  time  to  time  af- 
forded to  landlords  various  extraor- 
dinary remedies  for  the  purpose 
of  preferring  their  claims  over  that 
of  other  creditors.  The  decision 
of  the  lower  court  (in  this  case) 
is  the  first  instance  we  have  seen 
where  the  exactly  opposite  course 
has  been  taken,  and  the  claims  of 
all  general  creditors  have  been  pre- 
ferred to  that  of  landlord." 

The  quotation  from  brief  illus- 
trates tiie  misconstruction  which 
counsel  place  upon  those  authorities ; 
for  in  all  of  them  the  preference  of 
the  claim  of  the  landlord  over  gen- 
eral creditors  of  the  insolvent  ia 
dealt  with,  except  in  the  case  of  Fer- 
rin &  S.  Printing  Co.  v.  Cook  Hotel 
&  Excursion  Co.  In  that  case  ihe 
landlord's  claim  was  given  supe- 
riority to  operating  debts,  because 
and  only  because  he  held  a  contract 
lien  upon  the  leased  property  ex- 
ecuted by  the  insolvent  before  the 
receivership  proceedings,  and  the 
court,  after  reciting  the  contract 
lien,  said :  'This  stipulation  has  at- 
tracted our  attention,  because  the 
rule  is  that  a  receiver  takes  the 
property  of  the  insolvent  debtor  sub- 
ject to  all  liens  on  it," — and  it  was 
held  that  debts  created  by  the  re- 
ceiver in  operating  the  property 
were  subject  to  the  prior  contract 
lien  of  the  landlord.  The  suit  in- 
volved a  contest  between  the  land- 
lord and  receivership  creditors.  No 
question  between  the  latter  class  of 
creditors  and  the  receiver  was  in- 
volved. We  therefore  conclude  that 
the  authorities  relied  on  to  sustain 


the  prior  equity  of  appellant  are  in- 
sufficient for  that  purpose. 

In  this  case,  as  has  already  ap- 
peared, the  debts  paid  by  the  re- 
ceiver were  each  and  all  of  them 
necessary  in  operating  the  receiver- 
ship and  were  contracted  by  him. 
The  greater  portion  of  the  receipts 
was  paid  to  the  companies  putting 
on  the  performances,  which  the  rec- 
ord shows  in  many,  if  not  all,  in- 
stances, were  under  contracts  where- 
by such  companies  were  given  a  per 
cent  of  the  gross  ticket  receipts,  to 
be  paid  at  the  end  of  each  perform- 
ance. Other  debts  paid  by  the  re- 
ceiver were  for  lights,  heat,  adver- 
tisement in  newspapers,  janitors, 
ushers,  and  other  necessary  help, 
and  also  for  orchestras  at  the  per- 
formances. It  is  shown  that  all  of 
the  services  for  which  pasrments 
were  made  were  not  only  usual  and 
customary,  but  necessaiy  for  the 
successful  operation  of  a  theater, 
some  of  which,  at  least,  were  as  es- 
sential as  was  the  leased  building. 
It  is  not  even  contended  that  any 
payments  were  made  by  the  receiver 
for  unnecessary  expenses.  In  such 
cases  equity  would  necessarily  re- 
quire that,  where  the  funds  were  in- 
sufficient to  pay  all  of  the  operating 
expenses,  there  should  be  a  pro  rata 
between  the  receivership  creditors, 
and,  independent  of  any  autttority 
80  holding,  we  would  be  inclined  to 
so  construe  the  rights  of  the  parties 
under  the  facts  of  this  case.  But  in 
the  cases  of  Pennsylvania  Engineer- 
ing Works  V.  New  Castle  Stamping 
Co.  259  Fa.  378,  103  Atl.  215,  Nes- 
sler  V.  Industrial  Land  Development 
Co.  65  N.  J.  Eq.  491,  56  Atl.  711. 
and  Gutterson  v.  Lebanon  Iron  & 
Steel  Co.  (C.  C.)  151  Fed.  72,  the 
question  as  to  the  right  of  receiver- 
ship creditors  to  participate  in  the 
distribution  of  funds  was  presented, 
and  it  was  held  that,  when  the  funds 
were  insufficient  to  pay  all  of  them 
in  full,  there  should  be  a  pro  rata  be- 
tween Uiem,  and  necessarily  it  was 
held  that  the  receiver  bad  no  right 
to  prefer  one  of  them  above  the 
others,  and  that,  if  he  did  so,  he 
would  be  liable  to  the  one  discrim- 
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inated  against.  The  court  in  the 
Pennsylvania  case  said:  "In  such 
case  the  debts  can  only  be  paid  pro 
rata,  and  if  paid  in  fuU  the  receiver 
will  be  personally  liable." 

In  the  New  Jersey  case  the  re- 
ceiver, as  he  did  in  the  Pennsylvania 
ease,  made  the  preference  without 
any  order  of  court  (as  was  also  done 
in  this  case),  and  the  court  said: 
"And  where,  as  in  this  case,  the  fund 
in  the  receivers'  hands  is  not  suffix 
dent  to  pay  all  the  receivers*  debts 
and  their  compensation,  the  distri- 
bution must  be  pro  rata.  They  are 
all  and  equally  debts  or  claims  which 
should  be  paid  by  the  trust  funds, 
AB  expenses  of  the  receivership,  and, 
if  the  fund  is  not  sufficient  to  pay 
afl  in  full,  then  they  must  be  paid 
pro  rata." 

We  conclude,  then,  that  the  re- 
ceiver, under  the  facts  of  this  case, 
had  no  risrht  to  prefer  one  of  his 
creditors  above  another,  especially 
without  an  order  of  court  to  do  so, 
and  that  he  is  liable  to  the  appellant 
and  other  creditors  discriminated 
against  for  their  pro  rata  of  the  dis- 
tn'butable  fund. 

At  this  point  we  are  met  with  the 
question  as  to  what  constituted  "the 
distributable  f  nnd"  in  the  hands  of 
tbeappdlee.  As  above  shown,  it  ap- 
pears from  the  record  that  some  of 
the  companies  who  gave  perform- 
ances, if  not  all  of  them,  did  so  un- 
der contracts  for  an  agreed  per  cent 
the  gross  ticket  receipts,  to  be 
paid  at  the  end  of  each  pe^ormance, 
and  the  question  recurs  whether 
nidi  per  cent  belonged  to  the  re- 
ceiver as  assets  in  his  hands,  or 
whether  it  became  the  property  of 
the  company  as  soon  as  collected  at 
the  ticket  office.  We  are  inclined  to 
the  opinion  that 
such  per  cent  never 
became  ihe  prop- 
erty of  the  receivership,  but,  on  the 
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contrary,  that  the  company  giving 
the  performance  under  a  contract 
for  a  percentage  of  the  receipts  be- 
came vested  with  the  right  to  it  as 
soon  as  the  total  amount  of  receipts 
was  ascertained  at  the  end  of  each 
performance,  and  that  the  contract 
percentage  representing  the  sums 
paid  to  such  companies  performing 
under  that  character  of  contract, 
whether  they  were  entered  into  by 
the  receiver  after  his  appointment, 
or  by  the  corporation  before  such 
appointment,  were  not  receivership 
assets,  and  that  appellee  was  not 
guilty  of  a  preference  in  paying 
them.  By  turning  over  to  the  com- 
pany such  per  cent  of  the  receipts, 
he  was  but  giving  to  it  that  portion 
of  them  to  which  it  was  entitled  un- 
der its  contract.  The  arrangement 
created  a  relation  resembling  that  of 
a  partnership  between  the  company 
and  the  receiver,  the  one  agreeing  to 
accept  a  stipulated  per  cent  of  the 
receipts,  and  the  other  the  remain- 
der. So  that  it  was  the  duty  of  the 
court  to  ascertain  the  total  amount 
paid  by  the  receiver  to  the  companies 
holding  such  contracts,  and  deduct 
tiiat  sum  from  the  gross  receipts, 
and  then  prorate  the  balance  be- 
tween the  receivership  creditors,  in- 
cluding the  appellant.  The  record 
not  being  in  condition  to  enable  us 
to  do  this,  the  case  will  be  remanded 
for  the  court  to  ascertain  the  facts 
and  to  enter  a  judgment  against  ap- 
pellee in  favor  of  appellant  as  here- 
in directed,  taking  into  considera- 
tion its  entire  debt  of  $1,250  and 
tihe  payments  which  it  has  received, 
provided  any  sum  is  found  to  be  due- 
it  under  the  indicated  method  of  cal- 
culation. 

Wherefore  the  judgment  is  re- 
versed, with  directions  to  set  it  aside 
and  to  enter  one  in  conformity  with 
tihis  opinion. 
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ANNOTATION. 
'  Sabjsct-mattor  covend  by  Imdlorcl'i  atatnlonr  Hen  for  rent 


I.  Introduction  and  scope,  300. 
II.  As  affected  by  location  upon  or  use 
in  connection  with  premises,  301. 

III.  As  affected  by  kind,  character,  or 

quality  of  proper^: 

a.  In  general,  302. 

b.  Crops;  aerienltnral  products, 

305. 

IV.  As  affected  by  time,  307. 

V.  Property  subject  to  execution,  310. 
VI.  Property  subject  to  distress,  312. 
VII.  Choaes  in  action,  313. 
VIII.  Fixtures  and  improvements,  318. 
IX.  Property  of  third  persons: 

a.  In  general,  814. 

b.  Partners  and  members  of  cor- 

porations, 817. 
&  Subtenants,  817. 

f.  Introduction  and  scope. 

At  common  law,  the  only  right  of 
the  landlord  against  the  property  of 
the  tenant  for  arrears  of  rent  was  to 
seize  by  way  of  distress  the  chattels 
upon  the  demised  premises,  after 
which  seizure  he  had  a  right  analo- 
gous to  a  lien.  It  is  clear,  however, 
that  apart  from  statute,  actual  seiz- 
ure, or  agreement  the  landlord  had  no 
lien  for  his  rent.  And  at  present  the 
question  is  largely  controlled  by  stat- 
utes. These  statutes,  though  differing 
widely  as  to  extent  and  other  particu- 
lars, fall  within  three  general  classes; 
those  which  absolutely  abolish  dis- 
tress forming  one  class,  those  which 
merely  restate  or  modify  the  common- 
law  remedy  of  distress  forming  an- 
other, and  those  which  give  the  land- 
lord a  lien  upon  the  property  of  the 
tenant  forming  the  third.  Statutes  of 
the  third  class,  which  are  the  subject 
of  this  annotation,  are  unlike  the 
remedy  of  distress,  in  that  they  nei- 
ther change  the  ownership  of  the 
property  nor  put  any  restraint  on  the 
possession  and  use  by  the  tenant, 
other  than  is  necessary  to  the  preser- 
vation of  the  lien.  They  have  been 
enacted  in  many  jurisdictions,  among 
which  may  be  mentioned:  Alabama, 
Arizona,  Arkansas,  Colorado,  District 
of  Columbia,  Florida,  Georgia,  Illi- 


IX. — continued. 

d.  Assignees  of  lease,  321. 

e.  Assignees  for  creditors,  822. 
t.  Conditional  vendors,  822. 

X.  Effect  of  removal  or  transfer  of 
tenant's  chattds: 

a.  In  general,  322. 

b.  Hala  fide  and  bona  fide  par- 

chasers: 

1.  Hala  fides,  824. 

2.  Bona  fides,  826. 

e.  Sales  in  due  course  of  busi- 
ness, 831. 
XI.  Proceeds  of  tenant's  property: 

a.  In  general,  381. 

b.  Proceeds   in   eiutodia  legis, 

333. 

c  Insurance  money,  334. 
XII.  Proper^  subject  to  prior  lien,  334. 

nois,  Indiana,  Iowa,  Kansas,  Kentucky, 
Louisiana,  Maine,  Minnesota,  Missis- 
sippi, Missouri,  New  Mexico,  North 
Carolina,  Oklahoma,  Pennsylvania, 
Philippine  Islands,  Porto  Rico,  South 
Carolina,  Tennessee.  Texas,  Utah,  Vir- 
ginia, Washington,  West  Virginia,  and 
Quebec.  In  Louisiana  and  other  juris- 
dictions, the  jurisprudence  of  which  is 
mainly  derived  from  the  civil  law,  the 
civil-law  terms,  "privilege"  and 
**pledge,"  which  correspond  to  the 
common-law  terms,  "mortgage"  and 
"lien,"  are  used,  the  so-called  "priv- 
ilege" giving  the  lessor  a  tacit  mort- 
gage or  lien.  And  these  civil-law 
terms  have  been  retained  in  the  stat- 
utes. In  fact,  while  the  word  "lien" 
was  not  known  to  the  civil  law,  "lien" 
and  "preference"  are  practically  the 
same  thing.  However,  no  attempt  has 
been  made  to  collate  or  examine  in 
detail  these  statutes,  and  consequently 
only  such  cases  as  construe  the  terms 
used  are  included  herein.  In  fact  the 
present  annotation  is  confined  strictly 
to  a  treatment  of  the  cases  construing 
statutes  which  create  a  so-called  land- 
lord's statutory  lien,  to  the  exclusion 
of  adjudications  construing  the  Dis- 
tress Statutes,  which  merely  restate  or 
modify  the  landlord's  common-law 
right  of  distress. 
Likewise  excluded  are  the  cases 
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involving  contract  liens,  that  is,  liens 
created  by  contract  between  the  land- 
lord and  the  tenant,  as  by  stipulation 
in  the  lease  -or  by  separate  instru- 
ment, and  which  are  ^nerally  re- 
garded either  as  equitable  liens,  or,  in 
effect,  as  chattel  mortgages. 

As  has  often  been  stated,  the  prop- 
erly to  which  the  statutory  lien  of  a 
landlord  for  rent  attaches  depends 
Qpon  the  terms  of  the  respective  stat- 
utes, which  in  some  cases  are  broad 
enough  to  include  all  of  the  tenant's 
property  which  is  on  the  leased  prem- 
ises, while  others  merely  specify  cer- 
tain chattels  by  name.  In  view  of  this 
dependency  upon  statutory  construc- 
tion, and  the  varying  character  or 
species  of  property  involved-  in  the  in- 
dividual cases,  general  rules  cannot  be 
drawn  except  in  specific  classes  of 
cases. 

It  should  be  remembered,  however, 
that  the  statutes  creating  liens  for 
rent  in  favor  of  landlords,  being  in 
derogation  of  the  common  law,  are 
l^nerally  somewhat  strictly  construed 
against  the  landlord. 

II.  A.8  uffected  by  locatton  upon  or  vse 
in  tmmeotion  with  premisea. 

In  connection  with  the  decisions 
treated  *  in  this  subdivision  of  the 
annotation,  see  also  the  next  follow- 
ing sabdlvision  (IIL  a),  and  the  sub- 
divisions relating  to  crops  (III.  b), 
oeeution  (V.),  distress  (VL),  choses 
in  action  (VXI.),  and  fixtures  and  im- 
provements (VIII.). 

Various  terms  have  been  used  in 
Landlord's  Lien  Statutes  to  designate 
the  location  of  property  subject  to  the 
respective  aets.  For  instance,  the  Ifen 
has  been  extended  to  chattels  "belong- 
ing to,"  or  the  property  "of,"  the  ten- 
ant, which  are  "kept,"  "used," 
"placed,"  or  "found,"  "on,"  "upon," 
or  '*in''  the  demised  premises  or  build- 
ing. 

Generally  speaking,  it  may  be  said 
that  the  statutes  which  designate  the 
foods  of  a  tenant  subject  to  the  lien 
by  a  general  term,  rather  than  by  a 
specific  name,  extend  the  lien  only  to 
goods,  etc.,  which  enjoy  the  protection 
of  the  premises  for  the  rent  of  which 
a  tten  is  claimed.    Ex  parte  Barnes 


(1887)  84  Ala.  640,  4  So.  769;  Abra- 
ham V.  Nicrosi  (1888)  87  Ala.  173,  6 
So.  298;  McKleroy  v.  Cantey  (1891)  95 
Ala.  296,  11  So.  258;  Andrews  Mfg. 
Co.  V.  Porter  (1895)  112  Ala.  381,  20 
So.  476;  Grant  v.  Whitwell  (1859)  9 
Iowa,  152;  Van  Patten  v.  Leonard 
(1881)  55  Iowa,  620,  8  N.  W.  334;  L. 
Luderbach  Plumbing  Co.  v.  Its  Credit- 
ors (1908)  121  La.  871.  46  So.  359; 
Romero's  Succession  (1915)  137  La. 
236,  68  So.  433. 

In  Andrews  Mfg.  Co.  v.  Porter 
(1895)  112  Ala.  381,  20  So.  475,  supra, 
the  court  recognized  the  fact  that  the 
statute  literally  gave  a  lien  on  ail  the 
goods,  etc.,  belonging  to  the  tenant, 
"whether  ever  in  or  on  the  premises, 
or  not,"  but  said  that  the  lien  attached 
only  to  such  property  of  the  tenant  as 
had  enjoyed  the  protection  of  the 
premises  for  which  the  rent  was 
claimed.  So,  in  Iowa,  a  statutory  lien 
upon  property  of  the  tenant  "which 
has  been  used  on  the  premises  during 
the  term"  applies  only  to  property 
used  upon  and  incident  to  the  pur- 
poses for  which  the  lease  was  ob- 
tained. Grant  v.  Whitwell  (1859)  9 
Iowa,  152;  Van  Patten  v.  Leonard 
(1881)  55  Iowa,  520,  8  N.  W.  334. 

And  a  mere  fleeting  use  is  insuf- 
ficient. Thus,  in  Trust  Go.  of  N.  A.  v, 
Manhattan  Trust  Co.  (1896)  23  C.  C. 
A.  30,  40  U.  S.  App.  641,  77  Fed.  82, 
affirming  (1895)  68  Fed.  72,  it  was 
held  that  a  statute  giving  a  landlord  a 
lien  upon  property  "used"  on  leased 
premises  did  not  apply  where  the  use 
was  a  fleeting  one,  such  as  the  tem- 
porary use  by  an  interstate  railroad 
train  of  a  lease  terminal  or  station. 

And  there  is  authority  to  the  effect 
that  goods  or  chattels,  in  order  to  be 
subject  to  the  lien,  must  be  actually 
used  on  the  leased  premises,  and  that 
it  is  not  sufficient  that  they  are  used  in 
connection  with  the  business  carried 
on  thereon.  Thus,  where  the  require- 
ment is  that  the  property  be  "used  on 
Ihe  premises,"  it  has  been  held  that 
it  is  insufiteient  to  subject  property  to 
the  lien  that  it  was  used  in  connection 
with  the  business  carried  on  in  or  on 
the  demised  premises,  "use  upon  the 
premises '  being  essential."  Van  Pat- 
ten V.  Leonard  tffowa)  supra,  holding 
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that  delivery  rigs  used  in  connection 
with  a  grocery  business  carried  on  in 
the  leased  premises,  but  which,  while 
they  often  stood  in  the  street  in  front 
of  the  store,  were  never  actually  used 
on  the  premises,  were  not  subject  to 
the  landlord's  statutory  lien. 

So,  it  has  been  held  that  where  a 
tenant  rents  a  city  square,  vacant 
with  the  exception  of  a  pavilion,  to 
use  as  a  pleasure  resort,  improve- 
ments erected  on  such  square. — at 
least,  such  as  were  not  in  or  connected 
with  the  pavilion, — were  not  subject 
to  a  landlord's  lien,  under  a  statute 
creating  such  a  lien  and  making  sub- 
ject thereto  all  the  property  of  the 
tenant  in  a  rental  building.  Rush  v. 
Hendley  (1891)  4  Tex.  App.  Civ.  Cas. 
(Willson)  299,  15  S.  W.  201, 

However,  where  the  lease  is  of  a 
building,  and  the  statute  creates  a  lien 
on  tiie  goods  of  the  tenant  "in"  such 
builcUng,  it  has  been  held  that  it  is 
sufficient  if  the  goods  are  on  the  prem- 
ises, and  that  it  is  not  necessary  that 
they  actually  be  used  in  the  building. 
Thus,  under  a  statute  giving  the  land- 
lord of  a  building  a  lien  for  rent  on 
the  goods  of  the  tenant,  the  lien  is  not 
confined  to  goods  "in"  the  building, 
but  extends  to  goods  kept  on  the  prem- 
ises and  used  generally  in  connection 
with  the  business  conducted  in  the 
building.  Stephens  v.  Adams  (1890) 
93  Ala.  117,  9  So.  529,  holding  that, 
where  a  building  was  leased  as  a 
hotel,  the  lien  applied  to  animals, 
wagons,  etc.,  not  kept  in  the  building, 
but  which  were  kept  on  the  premises 
and  were  used  in  connection  with  the 
hotel  business.  And  under  a  statute 
creating  a  landlord's  lien  upon  all  of 
the  prop^rfy  of  the  tenant  situated  in 
the  residence  during  the  term,  it  has 
been  held  that  the  use  of  the  expres- 
sion, "in  the  residence,"  does  not  con- 
fine the  lien  solely  to  property  that 
may  be  contained  within  the  dwelling 
house,  but  extends  it  to  all  property 
situated  upon  the  premises,  that  the 
residence  does  not  consist  solely  of 
the  buildings  which  ar«  occupied  by 
the  funily,  but  embraces  the  other 
buildings  and  grounds  used  in  connec- 
tion therewith,  and,  therefore,  that 
the  lien  attaches  to  a  horse  of  the  ten- 


ant, kept  on  the  d^ised  premises. 
York  v.  Carlisle  (1898)  19  Tex.  Civ. 
App.  269,  46  S.  W.  257.  And  again, 
applying  the  same  statute,  it  was  held 
in  both  Bowser  v.  Cain  Auto  Co. 
(1919)  —  Tex,  Civ.  App.  — ,  210  S.  W. 
554,  and  West  Furniture  Co.  v.  Cason 
(1919)  —  Tex.  Civ.  App.  — ,  218  S.  W. 
774,  that  a  gasolene  filling  station  was 
subject  to  a  landlord's  lien  for  rent  of 
a  building,  where  such  station  was  lo- 
cated between  the  street  curb  and  the 
sidewalk  in  front  of  the  rented  build- 
ing, the  use  of  such  a  station  being 
appropriate  to  the  use  for  which  the 
building  was  rented,  namely,  the  sale 
of  automobile  supplies.  It  was  de- 
clared that  the  station  was  '(in"  the 
building  within  the  meaning  of  the 
statute. 

III.  As  ideated  by  Mud,  eh«rai«t«r,  or 
guallty  of  property. 
a.  In  general. 

See  also  the  next  preceding  sab- 
division  (II.)  t  fuid  the  subdivision  re- 
lating to  crops  (UL  b),  execution 
(V.),  distress  (VL),  ehoaee  in  aetion 
(VII.),  and  fixtures  and  improvements 
(VIII.). 

-The  phraseology  of  the  respective 
statutes  creating  landlord's  liens 
often  varies  materially  with  respect  to 
the  various  kinds  of  property  made 
subject  to  the  lien,  it  having  been 
variously  referred  to  as  "movables," 
"goods,"  "furniture,"  "eflfecta,"  etc, 
"belonging  to/'  or  the  propwty  "of/* 
the  tenant. 

In  one  line  of  cases,  the  decisions 
have  turned  upon  the  proper  inter- 
pretation to  be  given  the  term 
"effects/*  as  used  in  the  statutes.  For 
instance,  under  a  statute  creating  a 
Hen  upon  the  "goods,  furniture,  and 
effects"  belonging  to  the  tenant  of  a 
building  used  for  mercantile  purposes, 
it  has  been  held  that  the  word 
"effects"  must  be  construed  in  connec- 
tion with  "goods"  and  "furniture," 
and  refers  to  property  ejusdem  gen- 
eris, so  that  a  mule  and  dray  were 
exempt  from  the  lien,  althou^  they 
were  used  in  the  tenant's  mercantile 
business.  McKleroy  v.  Cantey  (1891) 
95  Ala.  295,  11  So.  258.  And  that  a 
statute  creating  a  lien  upon  the  goods, 
furniture,  and  effects  of  a  tenant  upon 
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or  in  the  rented  premisea  does  not 
retch  an  iRunovable  chattel  such 
16  a  leasehold,  see  First  Nat.  Bank  v. 
Consolidated  Electric  Liflrht  Co.  (1892) 
97  Ala.  465,  12  So.  71.   In  this  case, 
the  court  said  that  the  lien  was  upon 
the  movable  tangible  property  of  the 
tenant  placed  upon  the  rented  prem- 
iMs  during  the  term,  that  the  rule 
ejusdem  generis  must  be  applied  to 
"effects,"  and  that  it  could  not  well 
imagine  how  a  tenant  could  convey  to 
and  plaee  upon*  the  rented  premisea 
his  leasehold  interest  in  the  rented 
premises.   But  it  has  also  been  held 
that  a  l«ssor  of  a  sawmill,  appurte- 
nances, and  premises  has  a  liMi  under 
i  Statute  creatinx  a  lien  in  favor  of  a 
landlord  of  any  "storehouse,  dwelling 
boose,  or  other  building,''  on  the 
"goods,  furniture,  and  effects  belong- 
ing: to  the  tenant"  for  his  rent,  on  all 
logs  brought  upon  the  premises  by  the 
lessee,  as  well  as  the  lumber  Into 
whieh  they  are  Sawed.    Mathers  v. 
Birrow  (1918)  —  Ala.  — ,  80  So.  424. 
Hie  court  applied  the  rule  that,  under 
the  statnt*  as  set  out,  the  lien  at- 
tsches  to  any  property  of  the  tenant 
vhieh  is  brought  upon  the  demised 
premises,  though  not  kept  within  th« 
building,  provided  it  is  used  by  the 
tenant  in  connection  with  his  use  of 
the  building.   In  Louisiana,  under  a 
statute  creating  a  privilege  on  "mov- 
«Ue  effects  of  the  lessee  which  are 
foand  on  the  property  leased,**  which 
right  of  privilege  includes  the  fumi- 
tnre  of  the  lessee  and  the  merchan- 
dise contained  in  the  house  or  apart* 
nent,  if  it  be  a  store  or  shop,  it  was 
Bdd  tiiat  such  term  does  not  embrace 
Blsves  of  the  tenant.    Cox  v.  Myers 
(1849)  4       Ann.  144.   Nor  does  the 
Louisiana  statute  subject  to  the  land* 
Iftrd'a  lien  a  buggy  belonging  to  the 
tenant,  but  not  found  on  the  leased 
prenises,  nor  used  in  the  work  carried 
n  thereon.  Field  v.  Newbum  (1907) 
»  Wm.  861,  45  So.  573.  On  the  other 
Ittnd,  the  lessor's  privilege  has  been 
held  to  extend  to  horses  and  carts 
nmed  and  kept  by  the  lessee  on  the 
leased  premises    (Bazin  v.  Segura 
<U60)  5  La.  Ann.  718),  as  well  as  to 
tte  assets  of  a  baqker  occupying  a 


leased  building  (Matthews  v.  Their 
Creditors  (1855)  10  La.  Ann.  718). 

Liens  upon  the  tenant's  chattels 
"upon,"  or  which  have  been  "used  on," 
the  premises,  are  upon  the  chattels  in 
bulk,  or  the  stock  in  mass,  and  not  in 
detail.  Fowler  v.  Rapley  (1871)  15 
Wall.  (U.  S.)  328,  21  L.  ed.  35  (see 
also  Rose's  Notes  to  this  case)  ;  Grant 
V.  Whitwell  (1859)  9  Iowa,  152;  Car- 
penter V.  Gillespie  (1860)  10  Iowa, 
692.  However,  a  printing  press  pur- 
chased by  the  tenant  and  placed  on 
the  premises  is  within  a  statute  giv- 
ing a  landlord  a  tacit  lien  upon  the 
tenant's  "personal  chattels'  upon  the 
premises."  Webb  v.  Sharp  (1871)  13 
Wall  (U,  &)  14,  20  L.  ed.  478.  And 
the  same  has  been  held  with  regard  to 
the  furniture  in  a  leased  hotel.  Beall 
V.  White  (1876)  94  U.  S.  382,  24  L.  ed. 
173;  Bryan  v.  Sanderson  (1879)  3 
MacArth.  (D.  C)  431. 

And  Texas  statutes  creating  land- 
lords' liens  "upon  the  property  of  the 
tenant  hereinafter  indicated,  for  any 
rent  that  may  become  due,"  and  spe- 
cifically mentioning  "all  the  property 
of  the  tenant  in"  any  rented  "resi- 
dence, or  storehouse,  or  other  build- 
ing," which  lien  shall  continue  so 
long  as  the  tenant  shall  occupy  the 
rented  premises,  and  for  one  month 
thereafter,  have  been  held  to  apply  to 
the  goods  of  a  merchant  in  a  leased 
building.  Marsalis  v.  Pitman  (1887) 
68  Tex.  624,  5  S.  W.  404;  Ghio  v.  Shutt 
(1890)  78  Tex.  875,  14  S.  W.  860; 
Needham  Piano  &  Organ  Co.  v.  Hol- 
lingsworth  (1897)  —  Tex.  Civ.  App. 
— ,  40  S.  W.  750.  affirmed  on  other 
grounds  in  (1897)  91  Tex.  49, 40  S.  W. 
787. 

Under  a  Florida  statute  providing 
that  "all  claims  for  rent  shall  be  a 
lien  on  agricultural  products  raised 
on  the  land  rented,  and  shall  be 
superior  to  all  other  liens  and  claims, 
though  of  older  date^  and  also  a 
superior  lien  on  all  other  property  of 
the  lessee"  usually  kept  on  the  prem- 
ises, etc.,  it  has  been  held  that  the  lien 
is  not  restricted  to  products  of  agri- 
cultural lands,  but  extends  to  all  other 
nonexempt  property  of  the  lessee  on 
any  rented  real  estate.  Jones  v.  Fox 
(1887)  28  Fla.  464,  2  So.  700,  reaf- 
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finned  on  subsequent  appeal  in  (1890) 
26  Fla.  276,  8  So.  449  (holding  that 
goods  in  a  rented  store  were  subject 
to  lien) ;  Hodges  v.  Gooksey  (1894)  33 
Fla.  716,  24  L.R.A.  812,  15  So.  549 
(holding  that  the  lien  attaches  to  all 
property  of  the  lessee,  not  subject  to 
exemption). 

And  in  Iowa,  under  a  statute  creat- 
ing a  lien  "upon  all  crops  grown  upon 
the  demised  premises,  and  upon  any 
other  personal  property  of  the  tenant 
which  has  been  used  on  the  premises 
during  the  term,  and  not  exempt  from 
execution/'  it  has  been  held  that  the 
landlord's  lien  attaches  to  all  personal 
property  kept  or  used  by  the  toiant 
upon  the  leased  premises.  Grant  v. 
Whitwell  (1859)  9  Iowa,  152,  re- 
affirmed in  Carpenter  v.  Gillespie 
(1860)  10  Iowa,  592;  Garner  v.  Cut- 
ting (1871)  32  Iowa,  647;  Perry  v. 
Waggoner  (1886)  68  Iowa,  403,  27  N. 
W.  292;  Becker  v.  Dalby  (1901)  — 
Iowa,  — .  86  N.  W.  314.  In  Grant  v. 
Whitwell  (Iowa)  supra,  it  was  con- 
tended that  the  lessor  of  a  business 
place  had  no  lien  on  goods  kept  for 
sale,  and  not  for  use,  and  that  the 
word  "used"  should  be  given  a  limited 
meaning  and  restricted  to  things 
which  could  be  actually  used,  such  as 
agricultural  implements,  etc.,  but  the 
court  held  otherwise.  Among  other 
things,  it  said:  "The  defendants 
claim  that  the  landlord  has  no  lien  on 
goods  kept  for  sale,  and  not  for  use; 
that  no  demised  premises  are  within 
the  provisions  of  the  statute,  except 
farms  or  agricultural  lands.  Such  a 
construction  would,  in  our  opinion, 
exclude  from  the  benefit  of  the  stat- 
ute a  class  of  persons  most  needed  its 
aid.  It  not  only  unnecessarily  limits 
the  operation  of  language  general  in 
its  terms,  but  it  discriminates  in 
favor  of  the  tenant  in  towns,  and 
against  those  upon  agricultural  lands 
— a  discrimination  both  unwise  and 
without  precedent.  .  .  .  Besides 
the  above  suggestion  by  the  defend- 
ants [lessees]  that  the  lien  is  given 
only  in  the  case  of  leases  of  farms, 
and  does  not  exist  in  leases  of  houses 
and  storerooms  in  towns,  some  argu- 
ment is  sought  to  be  drawn  from  the 
use  of  certain  terms  in  the  statute. 


.  .  .  It  is  sought  to  give  a  peculiar 
force  to  the  word  'used' — other  prop- 
erty which  has  been  'used*  on  the  prem- 
ises during  the  term, — as  if  the  lien 
were  limited  to  other  personal  prop- 
erty which  could  be  'used,'  in  the  lim- 
ited sense,  as  agricultural  implements 
are  used.  But  we  believe  it  waa  em- 
ployed in  a  large  sense,  and  as  avoid- 
ing other  terms  which  would  either 
too  much  widen  or  restrict  the  appli- 
cation of  the  lien.  The  use  intended 
is  only  that  which  is  incident  to  the 
nature  and  purposes  of  the  occupation 
of  the  premises,  the  object  of  the  ten- 
ancy. In  this  sens^  the  cloths  and 
goods  of  these  merchant  tailors  were 
used  for  the  purposes  of  sale,  and  for 
making  up  into  garments  for  custom- 
ers." 

In  Louisiana,  a  lessor  of  a  house  or 
shop  has  a  statutory  "privilege**  in 
the  nature  of  a  lien  for  rent  upon  all 
goods  or  furniture  found  l^erein. 
Ritchie  v.  White  (1822)  11  HarL 
(La.)  239;  Hanna  v.  His  Creditors 
(1822)  12  Mart.  (La.)  32.  And  in 
the  case  of  predial  estates,  the  land- 
lord's right  embraces  everything  that 
serves  for  the  labors  of  the  farm  with- 
out reference  to  ownership.  Hynson  v. 
Cordttkes  (1869)  21  La.  Ann.  663 
(farm  stock,  utensils,  etc.);  Johnson 
V.  Tacneau  (1871)  23  La.  Ann.  463 
(animals,  carts,  farm  implements, 
etc.). 

In  Colorado,  under  a  statute  provid- 
ing that  "the  keeper  of  any  hotel,  tav- 
ern, or  boarding  house,  or  any  person 
who  rents  furnished  or  unfurnished 
rooms,  shall  have  a  lien  upon  the  bag- 
gage and  furniture  of  his  or  her 
patrons,  boarders,  guests,  or  tenants, 
for  such  boarding,  lodging,  or  rent," 
the  keeper  of  a  rooming  house  has  a 
lien  upon  the  furniture  of  his  lodger 
(Albers  v.  Turley  (1897)  10  Colo.  App. 
450,  51  Pac.  630),  but  the  lessor  of  an 
office  room  used  for  business  purposes 
has  no  lien  upon  the  furniture  of  his 
tenant  (Morse  v.  Morrison  (1901)  16 
Colo.  App.  449,  66  Pac.  169).  In  the 
latter  case,  the  court  discussed  the 
point  under  consideration  as  follows; 
"The  contention  is  that  the  terms 
furnished  and  unftimished  rooms/ 
include  all  classes  of  rooms,  for  what- 
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ever  purpose  they  may  be  rented.  The 
all-embraciniT  construction  for  which 
coanse]  contends  would  bring  not  only 
rooms  Qsed  for  lodging,  but  offices, 
storerooms,  and  even  factoriea,  within 
the  purview  of  the  statute.   The  lien 
upon  furniture  is  given  to  the  keeper 
of  a  hotel,  tavern,  or  boarding  house, 
and  any  person  who  rents  furnished 
or  unfurnished  rooms.    There  is  a 
well-established  rule  of  construction 
that,  vhere  words  of  general  import 
follow  specific  designations,  the  ap- 
plication of  the  general  language  is 
controlled  by  the  specific.  .  .  .  The 
keeper  of  a  hotel  has  the  remedy  of  a 
lien  against  the  guests  stopping  with 
him,  and  a  boarding-house  keeper 
against  the  boarders  rooming  in  his 
house.  Thus,  in  those  cases,  the  par- 
ticular classes  of  persons-wfao  are  en- 
titled to  the  lien  are  those  who  fur- 
nish lodging  to  their  guests  or  pa- 
trons; and,  in  accordaiice  with  the 
rule,  the  general  words,  'any  person 
who  rents  furnished  or  unfurnished 
rooms,'  must  be  construed  as  appli- 
cable to  persons  ejusdem  generis,  that 
is,  to  penons  renting  rooms  for  lodg- 
ing purposes.  They  were  not  intended 
to  include  the  owners  of  business 
houses,  who  rent  their  rooms  solely 
for  purposes   of   business.  Store- 
rooms without  counters  or  shelving,  or 
offices  without  desks,  safes,  or  chairs, 
are  not  the  kind  of  unfurnished  rooms 
contemplated  by  the  statute." 

b.  Crops  f  agrUmUural  prodwOs, 

Under  statutes  creating  a  landlord's 
Hen  on  crops  or  agricultural  products 
yrown  on  demised  premises,  the  gen- 
erally accepted  rule  is  to  the  effect 
that  the  lien  extends  to  the  entire 
crop  raised  thereon,  and  that  the  land- 
lord is  not  restricted  to  any  particu- 
lar portion  of  the  crop. 

Alabama.— Givens  v.  Easley  (1850) 
17  Ala.  886;  J.  C.  Wilson  &  Son  v. 
Corry  (1907)  149  Ala.  368,  42  So.  753. 

AttanaacL — Ijema  t.  Johnson  (1879) 
86  Ark.  225. 

Georgia.— Andrew  Stewart  (1B8^ 
SI  Ga.  5S,  7  S.  G.  169;  Leonard  t. 
Fields  (1915)  148  Ga.  479,  85  S.,  E. 
315;  Madison  Supply  ft  Hardware  Co. 
V.  Richardson  (1910)  8  Ga.  App.  344, 
9  A.L.R— 20. 
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69  S.  E.  45;  Long  v.  Clark  (1915)  16 
Ga.  App.  355,  85  S.  E.  358. 

Illinois.— Thompson  v.  Mead  (1873) 
67  111.  395;  Frettyman  t.  Unland 
(1875)  77  III.  206;  Harvey  v.  Hampton 
(1903)  108  111.  App.  501. 

Kansas.— Knowles  v.  Sell  (1889)  41 
Kan.  171,  21  Pac.  102;  Nessley  v.  Tay- 
lor (1901)  63  Kan.  674,  66  Pac.  993; 
Berry  v.  Berry  (1898)  8  Kan.  App.  584, 
55  Pac.  348. 

Miseissii^i. — Applewhite  v.  Nelms 
(1893)  71  Miss.  482,  14  So.  443. 

Missouri. — Haseltine  v.  Ausherman  . 
(1886)  87  Mo.  410,  on  subsequent  ap- 
peal in  (1888)  29  Mo.  App.  451;  Gar- 
routte  V.  White  (1887)  92  Mo.  237,  4 
S.  W.  681. 

North  Carolina. — Montague  v.  Mial 

(1883)  89  N.  C.  137;  Boone  v.  Barden 

(1891)  109  N.  C.  74,  18  S.  E.  728. 
Oklahoma. — Dorsett   v.  Watkins 

(reported  herewith)  ante,  278. 
South  Carolina. — State  v.  Reeder 

(1892)  36  S.  C.  497,  15  S.  E.  644;  Ham- 
ilton v.  Blanton  (1917)  107  S.  C.  142, 
92  S.  E.  275. 

Texas.— Wilkes  v.  Adler  (1887)  68 
Tex.  689,  5  S.  W.  497;  Edwards  v. 
Anderson  (1904)  36  Tex.  Civ.  App. 
611,  82  S.  W.  659.  And  see  Williams  v. 
King  (1917)  —  Tex.  Civ.  App.  — ,  206 
S.  W.  106;  Green  v.  Scales  (1919)  — 
Tex.  Civ.  App.  — ,  219  S.  W.  274. 

However,  the  statutes  sometimes  do 
limit  the  lien  to  less  than  all  the  crops, 
as  was  the  case  in  the  South  Carolina 
Act  of  1878  [16  Stat,  at  L.  411,  §  5], 
which  created  a  statutory  lien  for  rent 
"to  the  extent  of  one  third  of  all 
crops"  raised  on  the  demised  premises. 
See  Kennedy  v.  Reames  (1881)  15  S. 
C.  548  (by  later  act,  lien  attaches 
"upon  the  crops,"  etc.,  generally). 

A  statute  giving  a  landlord  a  lien 
upon  the  "crops"  or  the  "agricultural 
products"  of  the  leased  premises,  with- 
out mentioning  any  other  property, 
does  not  include  the  general  personal 
property  of  the  tenant,  so  that  the 
landlord  has  a  statutory  lien  on  the 
crops  only.  Morgan  v.  Campbell* 
(1874)  22  Wall.  (U.  S.)  881,  22  L.  ed. 
796  (see  also  Rose's  Notes  to  this 
case)  ;  Mills  v.  Pryor  (1898)  65  Art 
214,  45  S.  W.  350;  Herron  v.  Gitt 

(1884)  112  II!.  247;  Pelton  t.  Strong 
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(1890)  87  lU.  App.  58;  Richardson  v. 
McLaurin  (1891)  69  Miss.  70,  12  So. 
264.  Such  a  statute  "impliedly  ex- 
empts all  other  property  of  the  ten- 
ant" from  the  landlord's  lien.  Mills 
V.  Fryor  (1898)  66  Ark.  214,  45  S.  W. 
360,  supra. 

And  under .  a  statute  creating  a 
landlord's  lien  upon  crops  when  the 
landlord  reserves  as  rent  an  "inter- 
est'* or  "share"  of  the  crop,  it  has 
been  held  that  where  the  rent  is  made 
payable  in  money  the  landlord  has  no 
lien  upon  the  crops  srrown  on  the  de- 
mised premises.  Phillips  v.  Douglass 
(1876)  68  Miss.  175. 

Upon  the  question  of  a  lien  upon 
crops  as  affected  by  the  extent  to 
which  the  demised  premises  were  used 
for  that  purpose,  there  is  a  divergence 
of  conclusions.  Thus,  under  a  statute 
in  effect  giving  a  lien  upon  all  or  any 
portion  of  the  crops  grown  upon  any 
part  of  the  demised  premises,  it  has 
been  held,  in  case  of  a  lease  under  a 
single  entire  contract,  of  a  farm  con- 
sisting of  a  house  in  one  township  and 
land  in  another,  separated  by  a  pub- 
lic road,  the  house  at  a  cash  rental, 
and  the  farm  lands  for  part  of  the 
crop,  that  th%  landlord  had  a  lien  upon 
the  crop  for  the  rent  of  the  house  and 
uncultivated  lands,  as  well  as  for  the 
particular  part  of  the  premises  on 
which  the  crop  was  raised.  Thompson 
Mead  (1878)  67  IlL  395.  And  in 
Mississippi  it  has  been  held  that 
where  a  house  is  appurtenant  to  a 
farm  so  that  both  go  to  form  a  single 
and  united  tract  of  land,  the  landlord, 
under,  a  statute  creating  a  lien  for 
rent  on  the  agricultural  products 
raised  on  the  leased  premises,  has  a 
lien  upon  crops  ao  raised  to  secure  the 
rent  of  the  dwelling  house  as  well  as 
the  rent  of  the  arable  lands.  Scrog- 
gins  V.  Foster  (1898)  76  Misa.  818,  24 
So.  194.  And  under  a  statute  provid- 
ing tiiat  "any  rent  due  for  farming 
land  shall  be  a  lien  on  the  crop  grow- 
ing or  made  on  the  premises,"  it  has 
been  held  that  where  a  farm  which 
consisted  of  both  pasture  and  culti- 
vated lands  was  let  under  a  single  en- 
tire contract  stipulating  that  the  rent 
on  the  cultivated  land  was  payable 
by  a  certain  part  of  the  crops  and 


that  the  rent  on  the  pasturtf  lands 

was  to  be  a  specified  sum  of  money 
per  acre,  the  landlord's  lien  for 
the  rent  due  on  the  pasture  lands  ex- 
tended to  and  could  be  enforced 
upon  the  crops  grown  on  the  culti- 
vated portion  of  the  farm.  Dorsett 
v.  Watkins  (reported  herewith)  ante, 
278.  This  was  upon  the  theory  that 
the  pasture  lands  were  a  necessary 
part  of  the  farm,  that  the  contract 
was  entire,  and  that  the  landlord 
had  a  lien  upon  all  the  crops  grown  on 
the  premises  for  all  the  rent.  In 
reaching  this  conclusion,  the  court, 
among  other  things,  said:  "To  hold, 
as  contended  by  the  plaintiff  in  error, 
that  the  landlord's  lien  for  rent  due 
for  the  pasture  land  can  only  be  en- 
forced against  the  products  grown  on 
that  land,  or  that  the  rent  due  on  the 
land  cultivated  to  wheat  or  to  cotton 
can  only  be  collected  from  wheat  or 
cotton  produced  on  such  land,  would 
be  too  narrow  a  construction  of  the 
terms  used  therein.  Pasture  lands  are 
just  as  essential  to  the  farm  as  culti- 
vated lands,  and  are  equally  as  profit- 
able to  its  successful  operation.  The 
horses  used  in  cultivating  the  ctopa, 
and  the  cows  that  supply  the  table 
with  necessary  food,  cannot  be  prop- 
erly cared  for  without  the  pasture 
land.  From  the  agreed  statement  of 
facts  it  appears  that  there  was  but  one 
contract  made  between  the  landlord 
and  the  tenant,  and  under  this  con- 
tract the  farm  of  200  acres  was  leased, 
and  the  rental  agreed  upon.  Inas- 
much as  the  statute  giving  the  lien  to 
the  landlord  for  the  rent  extends  to  all 
of  the  crops  grown  upon  the  leased 
premises,  we  conclude  that  the  trial 
court  was  right  in  holding  that  the 
landlord's  Hen  for  the  jrent  on  the 
grazing  land  extended  to  and  may  be 
enforced  against  the  crops  grown 
upon  the  cultivated  land  embraced  in 
the  farm."  But  where  separate  par- 
cels of  land  owned  by  one  person  are 
rented  under  separate  agreemotts  to 
the  same  tenant,  the  landlord,  under  a 
statute  declaring  a  lien  on  crops 
grown  on  rented  premises,  has  a  lien 
on  the  crops  grown  on  each  of  the  par- 
cels only  for  the  rent  of  that  parcel. 
Nelson  v.  Webb  (1676)  54  Ala.  436; 
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Gittings  V.  Nelson  (1877)  86  111.  591. 
Aod  in  Baker  v.  Cotney  (1904)  142  Ala. 
666,  38  So.  131,  it  was  held  that  cotton 
raised  on  one  piece  of  property  could 
not  be  taken  for  the  rent  of  another, 
but  it  does  not  appear  whether  or  not 
the  land  on  which  such  cotton  was 
raised  was  also  rented  from  the  land- 
lord claiming  the  lien.  Under  a  stat- 
ute giving  a  lien  upon  "crops  grown, 
or  growing,  upon  the  homestead  prem- 
ises for  rent,"  the  lien  is'  limited  in  its 
(iteration  to  crops  grown  on  a  home- 
stead, and  therefore  a  landlord  of  land 
not  a  homestead  does  not  have  a  lien 
on  a  crop  grown  thereon.  Hoopes  v. 
Brier  (1905)  9  Ariz.  154,  80  Pac.  327. 

As  to  the  extent  of  the  lien  as  af- 
{ected  by  the  time  when  the  crop  upon 
which  the  lien  ia  claimed  was  grown. 
Bee  infra,  IV. 

IF.  Ab  affected  by  t<m«. 

In  Iowa,  where  the  landlord  is  given 
a  lien  on  the  property  of  the  tenant 
"used  on  the  premises  during  the 
tenn,"  and  not  exempt,  the  rule  is  that 
the  lien  attaches  at  the  commence- 
ment  of  the  term  upon  all  nonexempt 
proper^  brought  upon  the  premises, 
.  ioT  the  rent  to  become  due  or  that  will 
accrue  daring  the  entire  term.  Grant 
V.  Whitwell  (1859)  9  Iowa,  152;  Gar- 
ner V.  Cutting  (1871)  32  Iowa,  547; 
Uartin  t.  Stearns  (1879)  52  Iowa,  345, 
S  N.  W.  92;  Gilbert  V.  Greenbaum 
(1881)  66  Iowa,  211,  9  N.  W.  182. 

So,  in  Alabama,  the  lessor  of  a 
building  under  a  statute  giving  a  lien 
upon  the  goods,  furaiture,  and  effects 
belonging  to  the  tenant  has  a  lien  for 
tiie  rent  of  the  entire  term  upon  all 
Woperty  belonging  to  the  tenant, 
which  at  any  time  during  tiie  term  has 
been  upon  the  premises.  Re  Scruggs 
(1913)  205  Fed.  673  (holding  such  to 
be  the  law  in  Alabama) ;  Scott 
Renfro  (1894)  106  Ala.  611,  14  So. 
866;  Andrews  Mfg.  Co.  v.  Porter 
(1896)  112  Ala.  381,  20  So.  475.  In 
Re  Scruggs  (Fed.)  supra,  the  court 
uid  that  goods  brought  upon  rented 
pranises  at  any  time  during  the  extst- 
nee  of  the  lease  are  subject  to  the 
landlord's  lien  for  rent  for  the  whole 
or  any  part  of  the  term.  And  where 
the  statute  gives  to  landlords  a  "lien 


on  the  goods  of  their  tenants,"  and  the 
tenancy  is  continued  beyond  the  origi- 
nal term,  the  lien  attaches  to  goods 
brought  on  the  premises  after  the 
eiqpiration  of  such  original  term,  and 
which  remain  there  at  the  time  the 
enforcement  of  the  lien  is  sought. 
Abraham  v.  Nicrosi  (1888)  87  Ala, 
173,  6  So.  293.  The  court,  in  reaching 
this  conclusion,  applied  the  common- 
law  rule  of  distress,  namely,  that 
where  the  tenant  holds  over  after  the 
term  originally  stipulated,  the  rela- 
tion of  landlord  and  tenant  continues, 
and  that  the  original  term  is  enlarged 
so  that  the  right  to  distrain  for  the 
rent  of  any  part  of  the  tenure  still 
exists. 

And  under  an  Arizona  statute  creat- 
ing a  lien  in  favor  of  a  landlord  on 
all  the  nonexempt  property  of  his  ten- 
ant ''placed  upon  or  used  on  the  leased 
premises  until  his  rent  shall  be  paid,** 
the  landlord's  lien  attaches  for  the  en- 
tire term  on  all  the  property  of  the 
tenant  placed  or  used  on  the  leased 
premises  at  any  time  during  the  term, 
and  subsists  until  all  the  rent  for  the 
full  term  has  been  paid.  Murphey  v. 
Brown  (1909)  12  Ariz.  268,  100  Pac. 
801.  The  court,  in  this  connection, 
said:  "To  restate  the  question:  Has 
the  landlord,  under  this  statute,  pro- 
tection for  the  payment  of  his  rent 
from  the  moment  his  tenants  chattels 
are  placed  upon  the  leased  premises, 
or  does  his  protection  begin  only  after 
the  obligation  for  rent  has  matured? 
If  the  latter,  then  the  landlord  is  but 
little  aided  by  the  statute;  for  he  may 
obtain  a  lien  by  attachment  for  rent 
due.  If  the  former,  his  protection  is 
as  complete  as  the  value  of  the  prop- 
erty upon  the  demised  premises  may 
make  it.  While  courts  must  eai«fully 
refrain  from  extending  beyond  their 
expressed  terms  the  effect  of  legisla- 
tive enactments  whereunder  liens  may 
be  created,  on  the  other  hand,  such 
statutes,  being  remedial  in  their  na- 
ture, must  be  construed  so  liberally  as 
to  effectuate  their  palpable  purposes. 
The  purpose  of  this  statute  is  mani- 
festly to  afford  the  landlord  protection 
commensurate  with  the  obligation  as- 
sumed by  his  tenant.  The  statute 
prescribes  how  long  the  lien  shall 
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endure — until  the  rent  shall  be  paid — 
but  does  not  prescribe  when  it  shall 
attach.  It  seems  inconsistent  with 
the  purpose  of  the  enactment  that  the 
lien  shall  not  attach  until  the  obliga- 
tion for  rent  is  matured;  else  on  the 
day  before  the  month  or  year  shall 
have  expired,  where  rent  is  payable 
monthly  or  annually,  the  tenant  may 
remove  his  chattels  free  from  lien. 
Under  such  interpretation  the  statute 
is  without  much  value.  The  other 
alternative  is  that  the  lien  shall  at- 
tach when  the  chattels  are  placed 
upon  the  premises,  and  shall  subsist 
until  the  end  of  the  term,  and  there- 
after till  all  rent  shall  have  been 
paid;  for  there  appears  no  logical  rea- 
son to  assert  that  the  lien  shall  attach 
at  the  beginning  of  the  month,  or  of 
the  year,  for  the  rent  for  the  ensuing 
month  or  year  only,  to  reattach  for  the 
second  month  or  second  year  upon  the 
inception  of  that  second  period.  The 
lien  provided  for  Is  a  continuous  lien, 
and  not  a  disjointed  lien,  nor  a  series 
of  liens  from  month  to  month  or  year 
to  year.  The  conclusion  seems  in- 
evitable that  the  lien  attaches  for  the 
entire  term  of  the  lease  on  all  prop- 
erty of  the  tenant,  placed  upon  or  used 
on  the  leased  premises,  and  subsists 
until  all  rent  for  the  term  has  been 
paid. 

On  the  other  hand,  in  the  District 
of  Columbia,  under  a  statute  giving  a 
landlord  a  tacit  lien  for  rent  upon  the 
tenant's  personal  chattels  on  the 
demised  premises,  to  commence  with 
the  tenancy  and  continue  for  three 
months  after  the  rent  Is  due,  it  has 
been  held  that  the  lien  extends  only 
to  rent  due  or  which  has  actually  com- 
menced to  accrue,  so  that  where 
monthly,  quarterly,  or  annual  periods 
for  the  payment  of  rent  are  provided, 
the  lien  attaches  only  to  property  of 
the  tenant  sufficient  to  satisfy  the  lien, 
for  a  period  which  has  actually  com- 
menced to  run,  as  distinguished  from 
the  full  term  of  the  lease.  The  Rich- 
mond V.  Cake  (1893)  1  App.  D.  C,  447. 
The  court  said:  "The  legislature 
could  scarcely  have  intended  to  pro- 
vide for  the  enforcement  of  a  liability 
which  is  neither  due  nor  has  com- 
menced at  all  to  accrue.  On  the  other 


hand,  it  may  well  be  assumed  that 
Congress  intended  to  protect  the  land- 
lord in  the  enforcement  of  his  secu- 
rity for  rent  which  had  commenced  to 
accme,  but  which  had  not  become 
payable.  Where,  therefore,  periods  of 
payment  have  been  provided  in  a 
lease,  either  monthly,  quarterly,  or 
annually,  as  is  usual,  and  one  of  tiiese 
periods  has  commenced  to  run,  and 
the  right  of  the  landlord  to  his  rent 
for  that  period,  or  to  some  propor- 
tional part  of  it,  in  any  case  in  which 
apportionment  wou^d  be  proper,  has 
become  fixed  and  absolute,  the  legisla- 
ture might  well  extend  the  provisions 
of  this  statute  to  the  protection  of 
that  right.  If  this  were  not  the  in- 
tention of  Congress,  it  would  follow 
that,  in  the  case  of  any  lease,  no  mat- 
ter how  long  its  term  was  to  extend, 
the  landlord  might  on  the  very  second 
day  of  the  term,  after  the  tenant  has 
entered  into  possession,  institute  pro- 
ceedings to  sojuestrate  enough  of  the 
property  of  the  tenant  on  the  premises 
to  pay  the  rent  for  five,  ten,  twenty, 
or  ninety-nine  years,  whatever  might 
be  the  duration  of  the  term.  Of 
course,  we  cannot  admit  for  a  moment 
that  this  was  the  intention  of  the  law.  • 
And  if  this  could  not  be  done,  neither 
can  a  suit  be  maintained  for  a  period 
of  time  for  which,  under  the  express 
agreement  of  the  parties,  the  rent  has 
not  commenced  to  accrue.  We  read 
the  statute  to  mean  cases  in  which  the 
rent  has  actually  commenced  to  ac- 
crue, but  is  not  yet  payable." 

And  where  a  statute  merely  gives  a 
landlord  a  lien  upon  all  property 
which  has  been  used  or  kept  on  the  de- 
mised premises  during  the  term,  the 
property  to  be  subject  to  the  lien  must 
have  been  actually  used  or  kept  on  the 
premises,  during  the  term  for  the  rent 
of  which  It  is  sought  to  be  held.  In 
other  words,  property  on  demised 
"premises  during  one  term  cannot  be 
held  for  the  rent  of  a  subsequent  inde- 
pendent term.  CoCHRAN  v.  Canty 
(reported  herewith)  ante,  288-  It 
was  held  that  property  of  a  tenant 
which  had  been  removed  from  the 
demised  premises  during  one  term 
could  not  be  subjected  to  the  rent  of 
a  subsequent  independent  term. 
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In  Texas,  under  a  statute  (Tex.  Rev. 
SUt.  art.  3122a)  creating  a  landlord's 
lien  for  the  rent  of  any  residence, 
storehouse,  or  other  building,  upon  all 
the  property  of  the  tenant  therein, 
whidi  shall  continue  "so  long  as  the 
tenant  shall  occupy  the  rented  prem< 
ises,  and  for  one  month  thereafter," 
it  has  been  held  that  no  lien  is  fixed 
on  a  tenant's  property  for  any  rents 
that  may  possibly  become  due  for 
another  term,  whether  created  by  con- 
tract or  by  the  tenant's  holding  over. 
Hempstead  Real  Estate,  Bldg.  &  Bkg. 
Asso.  V.  Cochran  (1884)  60  Tex.  620; 
Maraalis  v.  Pitman  (1885)  68  Tex. 
624,  5  S.  W.  404.    And  in  Green  v. 
Bear  Bros.  5  Tex.  Law  Rev.  597,  it  was 
held  that  a  lien  cannot  extend  beyond 
a  year,  even  though  the  lease  was  for 
a  term  of  years,  but  this  case  was 
overruled  on  this  point  in  both  Mar* 
salis  T.  Pitman  (1885)  68  Tex.  624,  5 
S.  W.  404,  and  Livingstone  v.  Wright 
fl887)  68  Tex.  706,  5  S.  W.  407,  where- 
in it  was  held  that  the  Hen  attached 
for  the  full  term.    And  Johnson  v. 
Hulett  (1909)  56  Tex.  Civ.  App.  11, 
120  S.  W.  257.  follows  the  Marsalis 
Case.   However,^  a  proviso  was  later 
added  to  the  Texas  statute,  whereliy  it 
is  declared  that  the  landlord's  lien 
for  rent  to  become  due  shall  not  con- 
tinue or  be  enforced  for  a  longer 
period  than  the  current  contract  year. 
And  it  has  been  held  that  by  the  use  of 
the  tenn,  "current  contract  year,"  the 
legislature  intended  to  divide  a  ten- 
ancy for  a  term  of  years,  so  far  as  the 
lien  is  concerned,  into  a  series  of 
yearly  contracts.    Allen  v.  Brunner 
(1903)  33  Tex.  Civ.  App.  128,  75  S. 
W.  821 ;  I^w  v.  Troy  Laundry  Machin- 
ery Co.  (1913)  —  Tex.  Civ.  App.  — , 
160  S.  W.  136.   In  the  Brunner  Case 
the  court  discussed  this  question  as 
follows:     "As   we   understand,  the 
effect  of  this  article  is  to  prevent  a 
landlord  from  ever  asserting  a  claim 
for  more  than  one  year's  rent,  to  be- 
come due  in  the  future;  that  is,  no 
matter  how  many  years  may  be  cov- 
ered by  the  rental  contract,  the  lien 
can  only  be  enforced  for  a  period  up 
to  the  end  of  the  current  contract 
year.   It  does  not  prevent  the  making 
of  a  lease  for  more  than  one  year,  but 


it  divides  such  a  contract,  as  far  as 
the  lien  is  concerned,  into  a  series  of 
yearly  contracts,  and  when  the  ten- 
ant has  occupied  the  premises  for  any 
part  of  any  of  said  series  of  years, 
the  landlord  has  a  lien  for  the  balance 
of  such  year." 

The  extent  of  the  lien,  as  affected  by 
the  time  when  a  crop  upon  whicl)  the 
lien  is  claimed  was  grown,  is  one 
largely  of  express  statutory  construc- 
tion. 

For  example,  in  some  instances  it 
has  been  provided  by  statute  that  the 
landlord's  lien  shall  be  upon  the  crops 
growing,'  or  grown,  upon  the  demised 
premises  in  any  year,  for  rent  that 
shall  accrue  for  such  year.  See  Mor- 
gan V.  Campbell  (1874)  22  Wall.  (U. 
S.)  381,  22  L.  ed.  796,  construing  §  8 
of  the  Illinois  Landlord  &  Tenant  Stat- 
ute (chap.  601,  Gross's  Stat  412); 
Mills  V.  Pryor  (1898)  65  Arte.  214,  46 
S.  W.  350,  construing  Sandels  &  H. 
Dig.  (Ark.)  §  4794;  Jacobson  v.  At- 
kins (1912)  103  Ark.  91,  146  S.  W.  133, 
construing  Kirby's  Dig.  (Ark.)  § 
5032;  Uhl  v.  Dighton  (1860)  25  111. 
154,  construing  III.  Rev.  Stat.  1845, 
chap.  60,  §  8;  Miles  v.  James  (1865) 
86  UL  399,  holding,  in  construing  the 
statute  last  cited,  that,  where  a  crop 
is  grown  partly  in  one  year  and  partly 
in  the  next,  the  landlord  has  a  lien 
thereon  for  the  rest  of  both  years; 
Thompson  v.  Mead  (1873)  67  III.  395, 
construing  the  Illinois  statute  above 
cited;  Nelson  v.  First  Nat.  Bank 
(1913)  184  lit  App.  349;  Garrontte  v. 
White  (1887)  92  M(k  237,  4  S.  W.  681, 
construing  Mo.  Rev.  Stat  1879,  §§ 
3083,  3091,  3095,  and  Ballard  v.  John- 
son (1894)  114  N.  C.  141,  19  S.  E.  98. 
And  see  O'Kelly  v.  Ferguson  (1897) 
49  La.  Ann.  1230,  22  So.  783.  Such  a 
statute,  of  course,  does  not  give  a  lien 
for  one  year's  rent  upon  crops  grown 
in  another  year.  It  was  ^ressly  so 
held  in  Prettyman  v.  Unland  (1876) 
77  III.  206. 

And  in  Texas  it  has  been  held  that, 
while  the  statute  creating  a  landlord's 
lien  on  the  crops  grown  on  demised 
premises  does  not  in  express  terms  re- 
strict the  Men  to  the  crop  raised  dur- 
ing the  year  in  which  the  rent  accrues, 
yet  "such  is  the  proper  construction 
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to  be  given  the  statute."  Walker  v. 
Patterson  (1903)  33  Tex.  Civ.  App. 
650,  77  S.  W.  437.  Lasater  t.  Street- 
man  (1913)  ~  Tex.  Civ.  App.  — ,  154 
S.  W.  657,  follows  and  relies  upon  the 
decision  in  the  Walker  Case. 

On  the  other  hand,  under  the  ex- 
press provisions  of  the  Alabama  Code, 
§  3469,  the  lien  of  the  landlord  laps 
over  from  year  to  year  for  any  balance 
due,  so  long  as  the  tenancy  continues. 
Cockburn  v.  Watkins  (1884)  76  Ala. 
486.  And  the  same  has  been  held  un- 
der a  later  Alabama  statute  (Code,  § 
2705).  Bush  V.  Willis  (1900)  ISO 
Ala.  396,  30  So.  44S. 

V.  Property  subject  to  execution. 

It  has  been  held,  generally,  that  a 
landlord's  lien,  in  the  absence  of  stat- 
utory provision  to  the  contrary,  at- 
taches to  property  of  a  tenant  not- 
withstanding it  may  be  exempt  from 
execution.  Ex  parte  Barnes  (1887)  84 
Ala.  640,  4  So.  769;  Davis  v.  Meyers 

(1870)  41  Ga.  95  (holding  that  a  land- 
lord's lien  is  superior  to  the  tenant's 
rights  under  the  Georgia  Homestead  & 
Exemption  Act) ;  Harrell  v.  Fagan 

(1871)  43  Ga.  339  (holding  that  the 
crops  raised  by  a  tenant  are  subject  to 
the  landlord's  Hen,  although  they 
have  b^en  set  apart  as  an  exemption 
for  the  benefit  of  the  family) ;  Keim 
V.  Myers  (1909)  44  Ind.  App.  299, 
89  N.  E.  373;  Hill  v.  George  (1868) 
1  Head  (Tenn.)  394  (holding  that 
the  landlord's  lien  is  superior  to 
the  tenant's  exemption  from  execution 
at  the  suit  of  his  creditors,  so  that  the 
lien  attaches  to  such  property) ; 
Champion  v.  Shumate  (1897)  90  Tex. 
597,  39  S,  W.  128,  362,  40  S.  W.  394 
(holding  that  a  landlord's  lien  is 
superior  to  the  allowance  in  lieu  of 
exempt  property,  in  favor  of  the  chil- 
dren of  the  insolvent  tenant,  the  lien 
statute  itself  providing  that  the  lien 
should  be  superior  to  all  ocemptions 
created  by  law) ;  Stokes  v.  Bumey 
(1893)  3  Tex.  Civ.  App.  219,  22  S.  W. 
126  (holding  that  a  landlord's  lien  is 
superior  either  to  exemption  of  per- 
sonal property  or  an  allowance  made 
in  lieu  thereof).  But,  in  eonnection 
with  the  above  Texas  cases,  see  St. 
Louis  Type  Foundry  v.  Taylor  (1896) 


—  Tex.  Civ.  App.  — ,  35  S.  W.  691,  and 
Harris  v.  Townley  (1913)  —  Tex.  Civ. 
App.  — ,  161  S.  W.  5,  as  set  out  infra, 
this  subdivision. 

This  conclusion  has  been  put  upon 
the  ground  that  the  statute  giving  a 
lien  to  the  landlord  is  an  element  of 
the  contract  of  rental.  Ex  parte 
Barnes  (1887)  84  Ala.  640,  4  So.  769. 
The  theory  has  also  been  advanced 
tliat  in  the  case  of  crops  the  claim  for 
rent  is  in  the  nature  of  purchase 
money.  Harrell  v.  Fagan  (1871)  43 
Ga.  339. 

And  under  an  Iowa  statute  creating 
a  landlord's  lien  for  rent  "upon  all 
crops  grown  upon  the  demised  prem- 
ises, and  npon  any  other  personal 
property  of  the  tenant  which  has  been 
used  upon  the  premises  during  the 
term,  and  not  exempt  from  execution," 
it  has  been  held  that  the  phrase,  "not 
exempt  from  execution,"  refers  only  to 
"other  personal  property,"  and  not  to 
"crops  grown  upon  the  demised  prem- 
ises," BO  that  no  part  of  such  crops 
k  exempt  from  the  lien.  Hipsley 
Price  (1897)  104  Iowa,  282,  73  N.  W. 
584;  Citizens*  Sav.  Bank  v.  Wood 
(1907)  134  Iowa,  232,  111  N.  W.  929. 
The  reasoning  in  the  Hipsley  Case 
was  as  follows:  "The  reason  upon 
which  the  Men  provided  for  by  the 
statute  is  grounded  is  that  *the  use  of 
the  landlord's  premises  has  con- 
tributed to  the  production,  improve- 
ment, or  maintenance  of  the  property 
upon  which  the  lien  attaches.'  That 
reason  applies  with  especial  force  to 
crops  raised  upon  the  premises. 
Other  personal  property  may  derive 
little,  if  any;  benefit  from  the  prem- 
ises, but  crops  raised  thereon  draw  in 
large  part  their  sustenance  and  the 
elements  which  are  necessary  to  their 
growth  from  the  soil,  which  is  to  some 
extent  impoverished  and  made  less 
productive  by  each  successive  crop 
which  it  yields.  There  is  ample  rea- 
son for  not  permitting  the  lien  to  at- 
tach to  property  which  the  tenant 
needs  for  the  maintenance  ef  himself 
and  family,  and  to  the  production  and 
preservation  of  which  the  leased 
premises  have  contributed  little  or 
nothing;  but  on  what  theory  of  rea- 
son or  justice  can  it  be  said  that  the 
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Ikn  should  not  attach  to  crops  which 
could  not  have  been  produced  but  for 
the  leased  premises?  It  is  quite  clear 
that  the  general  assembly  intended  to 
make  a  distinction  between  crops 
STOwn  on  leased  premises  and  other 
persona]  property,  and  that  the  clause, 
liot  exempt  from  execution,'  applies 
only  to  the  property  referred  to  in  the 
sentence  immediately  preceding  it, 
and  not  to  the  crops  specified  in  the 
first  sentence  of  the  section.  This 
interpretation  is  fully  authorized  by 
the  language  used,  will  give  force  to 
what  we  are  satisfied  was  the  legis- 
lative intent,  and  will  do  justice.'* 
And  in  Bacon  v.  Carr  (1900)  112  Iowa, 
198,  83  N.  W.  957,  it  was  held,  ffen- 
erally,  that  the  landlord  has  no  lien 
upon  exempt  property,  although  left 
on  the  premises  at  the  end  of  the  term, 
it  being  impossible  to  regard  such 
property  as  "kept  or  used"  on  the 
premises  after  the  termination  of  the 
lease,  within  the  meaning  of  the  stat- 
ute. 

And,  in  Florida,  the  general  rule 
has  been  applied  to  agricultural  prod- 
acts  raised  on  rented  land,  so  that  the 
constitutional  exemption  to  the  head 
of  a  family  cannot  be  claimed  by  a 
tenant  on  such  products,  the  theory 
bcdng  that  the  land  in  such  a  case  is 
regarded  as  such  a  factor  in  the  pro- 
duction of  the  crops  as  to  subordinate 
the  title  of  the  tenant  thereto  to  the 
superior  Hen  given  by  statute  for  the 
Dse  of  the  premises.  Hodges  v.  Cock- 
sy (1894)  33  Fla.  715,  24  LJI.A.  812; 
15  So.  549.  However,  it  was  also  held 
in  this  case  that  the  statutory  remedy 
for  the  enforcement  of  the  lien  is  em- 
braced within  the  phrase,  "any  proc- 
ess of  law  contained  in  the  exemption 
article  of  the  Florida  Constitution  of 
1868,  which  provided  that  a  certain 
amonnt  of  personal  property  "shall  be 
exempt  from  forced  sale  under  any 
process  of  law,"  so  that  the  tenant 
could  claim  his  constitutional  exemp- 
tion as  the  head  of  a  family  in  any 
other  of  his  property  on  the  leased 
premises  than  agricultural  products. 
In  reaching  this  conclusion,  the  court 
distinguished  between  agricultural 
products  and  other  property  of  the 
tenant,  and  overruled  the  landlord's 


contention  that  the  tenant  waived  his 
right  to  claim  exemption  by  entering 
into  the  lease,  and  held  that  while  the 
tenant  could  expressly  waive  the 
exemption,  he  did  not  do  so  by  the 
mere  fact  of  entering  into  the  lease 
while  the  statute  giving  a  lien  was  in 
force.  In  arguing  that  the  legislature 
could  not  thus  indirectly  destroy  the 
tenant's  constitutional  right  of  exemp- 
tion, Mabry,  J.,  said:  "If  the  legisla- 
ture can  declare  a  lien  in  favor  of  the 
landlord  for  his  rent  on  all  the  prop- 
erty of  his  tenant  other  than  agricul- 
tural products,  and  it  follows  that  by 
entering  into  the  rental  contract  alone 
the  tenant  thereby  pledges  his  prop- 
erty to  pay  such  claim,  and  waives  his 
constitutional  right  of  exemption 
therein,  then  it  seems  to  us  that  the 
legislature  can,  by  providing  similar 
liens  to  secure  the  payment  of  other 
debts,  avoid  and  annul  not  only  the 
policy,  but  the  plain  provisions  of  the 
Constitution  on  the  subject  of  exemp- 
tions. Food  and  raiment  are  as  essen- 
tial to  life  as  a  habitation  and  shelter, 
and  we  might  find  insurmountable  dif- 
ficulty in  discriminating  against  the 
lien  for  one  class  of  demands  in  favor 
of  the  other.  The  claim  for  rent  was 
highly  favored  at  the  common  law,  but 
we  are  unable  to  discover  any  purpose 
in  the  Constitution  to  except  this  de- 
mand from  those  against  which  the 
exemptions  provided  for  may  be 
claimed.  The  Constitution  exempts  to 
the  person  entitled  thereto,  $1,000 
worth  of  personal  proper^  from 
forced  sale  under  any  process  of  law, 
and  the  legislature  cannot  indirectly 
deprive  him  of  such  right  any  more 
than  it  can  directly  do  it."  But  there 
is  authority  to  the  effect  that  property 
of  a  tenant  exempt  from  execution  or 
forced  sale  is  not  subject  to  the  lien  of 
a  landlord.  Thus,  in  Kentucky,  it  has 
been  held  that  property  exempt  from 
execution  is  also  exempt  from  the 
landlord's  statutory  lien  for  rent. 
Carden  v.  Dearing  (1892)  14  Ky.  L. 
Rep.  78.  And  see  Porter  v.  Rice 
(1910)  —  Ky.  — ,  128  S.  W.  70.  And  in 
Louisiana  it  seems  that  the  statutes 
which  confer  upon  landlords  certain 
rights  as  against  their  tenant's  mov- 
ables, expressly  except  certain  speci- 
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fied  exempted  articles,  and  it  has  been 
held  that  such  exceptions  do  not  in- 
clude things  not  enumerated.  At 
least,  in  Ross  v.  Rosenthal  (1904)  1 
La.  App.  (Orleans)  203,  it  was  held 
that  a  piano  was  not  exempt,  and  the 
reason  assigned  was  that  pianos  were 
not  included  in  the  exceptions.  On 
the  other  hand,  a  wagon  used  by  a 
teamster  in  making  his  living  is  a 
"tool  or  instrument,"  within  the  mean- 
ing of  a  statute  expressly  exempting 
the  same  from  the  landlord's  privilege 
for  rent.  Schwartz  v.  Dennis  (1916) 
138  La.  848,  70  So.  857,  Ann.  Gas. 
1917D,  94. 

And  in  St.  Louis  Type  Foundry  v. 
Taylor  (1896)  —  Tex.  Civ.  App.  —  35 
S.  W.  691,  it  was  held  that  a  printing 
press  and  a  paper  cutter  used  by  a  job 
printer  as  necessary  to  the  carrying 
on  of  his  business  are  within  the 
meaning  of  a  statute  exempting  from 
forced  sale  "all  tools,  apparatus,  and 
books  belonging  to  any  trade  or  pro- 
fession," so  that  a  landlord's  lien  does 
not  attach  thereto,  the  theory  being 
that  such  a  lien  does  not  cover  prop- 
erty exempt  from  forced  sale,  al- 
thougli  the  statute  creating  the  lien 
gives  landlords  a  "preference  lien 
upon  all  the  property  of  the  tenant" 
placed  in  a  rented  building.  However, 
this  decision  makes  no  reference  to 
the  holding  in  the  earlier  case  of 
Stokes  v.  Barney  (1893)  3  Tex.  Civ. 
App.  219,  22  S.  W.  126  (set  out  supra, 
this  subdivision),  which  reached  a 
contrary  conclusion,  and  which  is  sup- 
ported by  the  later  case  of  Champion 
v.  Shumate  (1897)  90  Tex.  597,  39  S. 
W.  128,  362,  40  S.  W.  394  (also  set  out 
supra,  this  subdivision) ;  but  it  does 
appear  that  in  the  Lien  Statute  under 
consideration  in  those  cases  it  was 
expressly  provided  that  the  lien 
should  be  superior  to  all  laws  creating 
exemptions. 

Again,  in  Harris  v.  Townley  (1913) 
~  Tex.  Civ.  App.  — ,  161  S.  W.  5,  a 
similar  conclusion  was  reached  upon  a 
closely  analogous  state  of  facts.  It 
also  appears  in  Harris  v.  Townley 
(Tex.)  supra,  that  by  the  express 
terms  of  Tex.  Rev.  Civ.  Stat  1911,  art. 
5490,  the  Landlord's  Lien  Statute  was 
not  intended  to  repeal  the  Exemption 


Laws,  wherefore  a  landlord  has  no 
lien  on  property  of  the  tenant  which  is 
exempt  from  execution  and  forced 
sale. 

And  even  under  a  statute  which 
gives  a  landlord's  lien  upon  all  the 
property  of  the  tenant  on  the  demised 
premises,  but  expressly  provides  that 
the  act  shall  not  be  construed  as  re- 
pealing or  affecting  the  Exemption 
Statutes,  it  has  been  held  that  prop- 
erty of  the  tenant  subject  to  exemp- 
tion is  bound  by  a  jud^ent  foreclos- 
ing a  landlord's  lien  thereon,  obtained 
through  the  failure  of  both  the  tenant 
and  his  vendee  to  urge  the  exemption 
as  a  defense.  York  v.  Carlisle  (1898) 
19  Tex.  Civ.  App.  269.  46  S.  W.  257. 

Any  chattel  belonging  to  a  tenant 
and  found  upon  leased  premises  is  ^ 
chattel  "subject  to  execution"  within 
the  meaning  of  a  statute  imposing  a 
Hen  upon  such  goods  of  the  tenant 
upon  the  premises  as  are  'subject  to 
execution,  although  a  deed  of  trust  of 
the  same  has  been  given  by  the  tenant. 
Webb  v.  Sharp  (1871)  13  Wall.  (U. 
S.)  14,  20  L.  ed.  478  (see  also  Rose's 
Notes  to  this  case)  (holding  a  print- 
ing press  subject  to  lien,  althoagh  the 
trust  deed  was  given  to  secure  the 
debt  created  by  borrowing  money  to 
purchase  the  press) ;  Beall  v.  White 
(1874)  94  U.  S.  382,  24  L.  ed.  173 
(holding  landlord's  lien  superior  to  a 
deed  of  trust  of  furniture  in  a  leased 
hotel) ;  The  Richmond  v.  Cake  (1893) 
1  App.  D.  C.  447  (holding  landlord's 
lien  superior  to  trust  deed  of  prop- 
erty "subject  to  exiBcution  for  debt") . 
Webb  V.  Sharp  (U.  S.)  supra,  put  this 
upon  the  theory  that  a  deed  of  trust 
does  not  protect  goods  from  sale  by 
execution,  the  court  saying  that 
"when  the  law  imposes  the  lien  only 
upon  such  goods  of  the  tenant  upon 
the  premises  as  are  subject  to  execu- 
tion, it  means  to  exclude  goods  which 
are  exempt  from  execution  by  some 
general  or  special  law,  such  as  those 
which  a  man  is  entitled  to  retain, 
against  all  executions,  for  the  use  of 
his  family  or  the  practice  of  hia 
trade.'' 

TI.  Property  fnihjpct  to  dfJrtrem. 

Under  a  statute  giving  a  landlord  a 
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lien  upon  such  of  the  tenant's  prop- 
erty as  is  liable  to  distress,  a  liquor 
license  has  been  held  not  to  be  prop- 
erty subject  to  distress,  and  therefore 
not  covered  by  the  lien.  Re  Myers 
(1900)  102  869. 

And,  in  Pennsylvania,  it  has  been 
held  that  a  statute  subjecting  to  the 
landlord's  lien,  "goods  on  the  demised 
premises"  and  '^liable  to  the  distress 
of  the  landlord,"  included  personal 
chattels  of  a  subtenant,  although  he 
had  paid  his  rent  to  the  principal  ten- 
ant. MeComb's  Appeal  (1862)  43  Pa. 
485.  It  has  also  been  held  that  the 
lien  covers  a  computing  scale  belong- 
ing to  a  third  person,  but  used  upon 
the  demised  premises  by  the  tenant, 
under  a  conti^  of  bailment.  Money- 
weight  Scale  Co.  v.  Shedleski  (1918) 
28  Pa.  Dist.  R.  37. 

In  Ontario,  under  a  statute  creating 
an  indepeifdent  landlord's  lien  for 
rent  on  goods  of  a  tenant  subject  to 
distress,  it  has  been  held  that  a  land- 
lord has  a  lien  upon  all  goods  which, 
at  common  law,  were  subject  to 
distress.  Re  McCraken  (1879)  4  Ont 
App.  Rep.  487;  Lazier  v.  Henderson 
(1898)  29  Ont  Rep.  673.  And  see 
tfUler  T.  Tew  (1909)  20  Ont.  L.  Rep. 
77, 14  Ont  Week.  Rep.  207, 1178. 

F//.  ChfOSes  in  aoUon. 

It  has  been  held  that  a  statute  cre- 
ating a  landlord's  lien  upon  property 
of  the  tenant,  '*which  has  been  used 
on  the  premises  during  the  term/'  does 
not  apply  to  "notes,  drafts,  duebills, 
accounts,"  etc.,  which  arise  out  of  a 
mercantile  business  carried  on,  on  the 
demised  premises.  Van  Patten  t. 
Leonard  (1881)  56  Iowa.  520,  8  N.  W. 
884.  The  coart  said  that  'this  prop- 
erty wu  not  nsed  upon  the  premises 
in  flie  sense  contemplated"  in  the  stat- 
ute. . 

And  where  the  goods  of  a  tenant  are 
discharged  of  the  landlord's  lien  by  a 
sale  thereof  in  the  usual  course  of 
trade,  the  lien  is  not  transferred  to 
the  ehoses  in  action  taken  for  the 
foods  so  sold.  HcKlerc^  t.  Cantey 
(1891)  96  Ala.  296.  11  So.  268. 

In  Ix)uisiana.  under  a  statute  creat- 
ing a  privilege  as  to  the  "movable 
effects  of  the  lessee  which  are  found 


on  the  property  leased,"  which  right 
of  privilege  included  the  furniture  of 
the  lessee  and  the  merchandise  con- 
tained in  the  house  or  apartment,  if  it 
be  a  store  or  shop,  it  has  been  held 
that  the  lessor  has  a  privilege  'on 
choses  in  action  belonging  to  the  les- 
see and  found  on  the  leased  premises. 
Matthews  v.  Their  Creditors  (1855) 
10  La.  Ann.  718  (assets  of  banker 
Including  notes,  etc.) ;  Stone's  Suc- 
cession (1879)  31  La.  Ann.  311  (prom- 
issory notes).  In  the  Matthews  Case 
it  was  said  that  the  concluding  clause 
of  the  statute  (set  out  above)  was' 
illustrative  rather  than  restrictive  in 
character,  so  that  the  statute  need  not 
be  confined  in  its  application,  to  office 
furniture.  However,  it  has  also  been 
held  that  a  lessor  has  no  lien  or  privi- 
lege, under  the  Louisiana  statutes, 
upon  a  debt  due  to  the  lessee  by  a 
third  person,  except  where  the  lessor 
has  acquired  such  right  by  seizing  the' 
debt  in  the  hands  of  the  lessee,  as  by 
attachment  or  garnishment,  etc.  Ed- 
wards v.  Fairbanks  (1880)  Man. 
Unrep.  Cas.  (La.)  63. 

VIIX.  FiartureH  and  improvemettte. 


Under  some  statutes,  a  landlord  is 
expressly  given  an  exclusive  lien  for 
rent  upon  fixtures  placed  on  the  de- 
mised premises  by  the  tenant.  See. 
for  example.  Fisher  v.  EoUerts  (1866) 
16  B.  Mon.  (Ky.)  398,  which  deals 
with  Ky.  Rev.  Stat,  art  2,  §  14. 

And  in  Maine,  under  a  statute  cre- 
ating a  lien  for  rent  upon  "all  build- 
ings upon  the  premises  while  the  rent 
accrues,  .  .  .  although  other  per- 
sons than  the  lessee  may  own  the 
whole  or  a  part  thereof,  and  whether 
or  not  the  land  was  leased  for  the  pur- 
pose of  erecting  such  buildings,"it  has 
been  held  that  the  lien  attaches  to  a 
building  from  the  time  it  is  placed  on 
the  premises,  and  continues  so  long  as 
it  remains,  and  that  the  lien  is  enforce- 
able against  the  building  whenever 
land  rent  becomes  due  and  payable, 
irrespective  of  the  then  ownership. 
Union  Water  Power  Co.  t.  Chabot 
(1899)  98  He.  389,  46  Atl.  80. 

So.  in  Louisiana,  where  the  tenant 
is,  by  express  statutory  provision, 
allowed  to  remove  the  additions,  im- 
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provements,  etc.,  which  he  has  put 
upon  the  demised  premises,  it  has 
been  held  that  such  provisions  do  not 
exempt  such  additions,  etc.,  from  the 
landlord's  privilege  on  the  tenant's 
movables  for  rent.  Davidson  v. 
Fletcher  (1912)  130  La.  668,  58  So. 
504.  And  in  Louisiana  it  has  bMn 
held  that  store  fixtures  left  on  the 
premises  after  the  termination  of  the 
lease  are  subject  to  the  landlord's 
privilege  until  the  rent  is  paid.  Vil- 
lere  t.  Shaw  (1901)  108  La.  71,  S2  So. 
196. 

And,  in  Texas,  it  has  been  held  that 
fixtures  placed  in  a  rented  theater  are 
subject  to  the  laudlord's  statutory  liea 
for  rent,'  they  remaining  personal 
property  under  the  terms  of  the  con- 
tract. McConnell  v.  Brick-Phillips  Co. 
(1913)  —  Tex.  Civ.  App.  — ,  156  S.  W. 
1133.  No  reference  is  made  in  this 
decision  to  the  particular  statute  in- 
•volved. 

But  where  the  statute  merely  gives 
a  landlord  of  a  building  a  lien  on  the 
goods  of  the  tenant  therein,  it  has 
been  held  that  improvements  made 
upon  the  leased  premises,  but  not  in 
or  connected  with  the  building,  are 
not  subject  to  the  landlord's  lien. 
Rush  V.  Hendley  (1891)  4  Tex.  App. 
Civ.  Cas.  (Willson)  299,  15  S.  W.  201; 
Meyer  v.  O'Dell  (1898)  18  Tex.  Civ. 
App.  210,  44  S.  W.  545.  And  in  Allen 
V.  Houston  Ice  &  Brewing  Co.  (1906) 
44  Tex.  Civ.  App.  125,  97  S.  W.  1063,  in 
construing  the  same  provision,  it  was 
held  that  a  lessor  of  a  vacant  lot  had 
no  lien  for  rent  on  a  building  erected 
thereon  by  the  tenant  with  the  consent 
of  the  landlord. 

IX,  Property  of  HUrd  persons* 

a.  In  gctu-rai. 

Under  a  statute  subjecting  to  a 
landlord's  Hen  "goods  on  the  demised 
premises"  which  are  liable  to  the  "dis- 
tress of  the  landlord,"  it  has  been  held 
that  the  property  of  a  third  person 
may  be  subjected  to  the  landlord's 
lien,  as,  for  instance,  a  computing 
scale  bailed  to  the  tenant  by  a  third 
person  for  use  on  the  demised  prem- 
ises. Moneyweight  Scale  Co.  v.  Shed- 
leski  (1913)  23  Pa.  Dist.  R.  37.  This, 
of  course,  is  but  an  application  of  the 


common-law  rule  that  all  property  on 
the  demised  premises  was  subject  to 

distress. 

And  that,  where  a  husband  lawfully 
rents  a  hotel  as  agent  for  his  wife,  the 
furniture  in  the  hotel  is  subject  to  the 
landlord's  lien  whether  such  furniture 
was  the  separate  proper^  of  the  wife 
or  was  community  proper^,  see  Bie- 
senbach  v.  Key  (1885)  63  Tex.  79. 
However,  it  was  also  held  in  this  case 
that  the  wife's  separate  estate  would 
not  be  bound,  if  Uie  rented  property 
was  not  necessary  for  her,  het  chil- 
dren, or  her  separate  estate. 

And,  in  Louisiana,  early  statutes 
provided  that,  where  a  house  is  let 
chiefly  for  a  store  or  shop,  the  land* 
lord  has  a  privilege  as  against  "all" 
goods  found  on  the  premises,  or  which 
have  been  removed  therefrom,  pro- 
vided he  can  prove  their  identity  and 
provided  he  acts  within  a  specified 
time  after  removal.  This  statute  has 
been  held  to  subject  to  the  landlord's 
privilege  goods  held  by  a  tenant  on 
consignment  for  sale  (Ritchie  v. 
White  (1822)  ir  Mart.  (La.)  239),  as 
well  as  goods  held  for  sale  on  com- 
mission (Merrick  v.  La  Hache  (1875) 
27  La.  Ann.  87).  And,  in  Quebec,  it 
has  been  held  that  a  statute  givinir  a 
landlord  a  privilege  for  rent  on  goods 
stored,  or  kept  for  deposit  or  sale  in 
demised  premises,  applies  to  the  goods 
of  a  third  person,  consigned  to  a  ten- 
ant and  kept  for  sale  on  the  leased 
premises.  Jones  v.  Anderaoa  (181^) 
2  Lower  Can.  Rep.  154.  And  see 
Belanger  v.  Roy,  2  Montreal  Leg.  N. 
378,  and  Thomas  v.  Coombe,  7  Mont- 
Leg.  N.  77,  as  cited  in  18  Am.  A 
Eng.  Enc.  Law,  2d  ed.  338,  note  4. 
But  the  right  of  a  landlord  to  pursue 
goods  of  a  third  person  after  their 
ronoval,  under  a  statute  permitting  a 
landlord  to  subject  all  goods  on  the 
demised  premises,  or  which  have  been 
removed  therefrom  (within  a  specified 
time  after  removal),  being  a  proceed- 
ing in  rem,  is  personal  to  the  landlord 
and  cannot  be  exercised  by  his  syndic. 
Ritchie  v.  White  (La.)  supra. 

But  where  the  statute  creates  the 
lien  upon  property  "belonging  to,"  or 
"of/*  the  tenant,  the  landlord  has  no 
lien  upon  the  property  of  tikird  p«r- 
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soiaa  although  it  may  have  been  used 
by  the  tenant  upon  the  demised  prem- 
ises during  the  term  of  the  lease.  It 
was  so  held  in  Perry  v.  Waggoner 
(1886)  68  Iowa,  40S,  27  N.  W.  292, 
-where  the  court,  in  refuting  the  con- 
tention that  furniture,  etc.,  owned  by 
the  tenant's  wife,  but  used  in  the 
rented  building,  a  hotel,  was  subject 
to  the  landlord's  statutory  lien  as 
property  of  the  tenant,  said:  "As 
we  understand  the  position  of  coun- 
sel for  appellee  [the  landlord],  it 
is  that  as  the  property  was  in  the  hotel 
when  the  lease  was  made,  and  was 
there  for  use  by  the  tenant  upon  the 
premises  during  the  term  of  the  lease, 
and  was  so  used,  plaintifT  has  a  lien 
upon  it  for  the  rent,  regardless  of 
whether  the  tenant  was  the  actual 
owner  of  it  or  not,  and  this  seems  to 
have  been  the  view  adopted  by  the  cf  r- 
CDit  court.  But  in  our  opinion  the 
position  is  not  sound.  The  lien  given 
the  landlord  for  the  security  of  his 
rent  is  strictly  statutory.  It  is  cre- 
ated by  g  2017  of  the  Gode^  which  pro- 
vides that  'a  landlord  shall  have  a  lien 
for  his  rent  upon  all  crops  grown  upon 
the  demised  premises,  and  upon  any 
■other  personal  property  of  the  tenant 
which  has  been  used  upon  the  prem- 
ises during  the  term,'  There  can  be 
DO  question  ae  to  the  extent  of  the 
right  created  by  this  section.  It  gives 
the  landlord  a  lien  upon  all  crops 
grown  upon  the  demised  premises, 
and  upon  all  other  personal  property 
of  the  tenant  which  has  been  used 
upon  them  during  the  term;  but  this 
is  the  extent  of  his  remedy.  He  has  no 
lien  upon  the  property  of  third  par- 
ties, although  it  may  have  been  used 
the  tenant  upon  the  demised  prem- 
ises daring  the  term  of  the  lease." 
And  again,  in  Schurz  v.  McMenamy 
(1891)  82  Iowa,  432,  48  N.  W.  806,  the 
personal  property  of  the  tenant's  wife 
was  held  not  subject  to  the  landlord's 
lien  for  rent,  the  lease  having  been 
signed  by  the  husband  alone.  And  a 
similar  ruling,  based  on  the  same 
ground,  has  been  made  in  Texas, 
where  the  statute  creates  a  lien  upon 
the  property  of  the  tenant  on  the 
rented  premises.  Davis  v.  Washing- 
ton (1898)  18  Tex.  Civ.  App.  67,  43  S. 


W.  685.  In  Johnson  v.  Douglass 
(1882)  2  Mackey  (D.  C.)  36,  it  was 
held  generally  that  under  statutes 
which  merely  give  a  landlord  a  lien 
upon  the  goods  "of  the  tenant,"  such 
a  lien  does  not  reach  the  goods  of  per- 
sons other  than  the  tenant,  which  are 
on  the  demised  premises. 

So,  in  Texas,  it  has  been  held  that  a 
statute  creating  a  landlord's  lien  upon 
the  goods  of  the  tenant  on  the  demised 
premises  does  not  apply  to  goods  in 
the  possession  of  a  tenant  on  consign- 
ment, they  not  being  goods  "of"  the 
tenant.  Needham  Piano  &  Organ  Co. 
V.  HoUingsworth  (1897)  —  Tex.  Civ. 
App.  — ,  40  S.  W.  750,  affirmed  in 
(1897)  91  Tex.  49,  40  S.  W.  787. 

And  in  Kentucky  it  seems  that  the 
property  of  a  third  person  cannot  be 
subjected  to  the  landlord's  statutory 
lien.  See  Sargent  v.  Farrar,  11  Ky. 
Ops.  2,  as  cited  in  Cyc.  Supp.  (1914- 
18)  p.  2078  (title  Landlord  and  Ten- 
ant, p.  1257,  note  43).  But  that  arti- 
cles actually  sold  to  the  tenant  are 
subject  to  the  landlord's  lien,  although 
they  have  not  been  paid  for,  see  Kloak 
Bros.  v.  Joseph  (1912)  160  Ky.  508, 160 
S.  W.  6S1. 

In  Alabama,  it  has  been  held  that  a 
landlord  has  no  absolute  lien,  under  a 
statute  giving  a  lien  upon  goods  *'be- 
longing"  to  his  tenant,  upon  goods 
purchased  by  the  tenant  and  brought 
upon  the  leased  premises,  where  such 
purchase  was  the  result  of  fraud  and 
the  seller  had  rescinded  the  contract 
of  purchase  before  the  landlord 
sought  to  enforce  his  lien.  Parker- 
Blake  Co.  V.  Ladd  (1915)  14  Ala.  App. 
407,  70  So.  188. 

Some  jurisdictions  have  statutes 
which  expressly  provide  that  no  prop- 
erty of  any  person  other  than  the  ten- 
ant shall  foe  subject  to  a  landlord's 
lien,  although  the  same  may  be  found 
upon  the  demised  premises.  See,  for 
example,  Murphey  v.  Brown  (1909)  12 
Ariz.  268,  100  Pac.  801,  which  quotes 
and  construes  Ariz.  Civ.  Code  1901,  1 
2696.  And  by  the  express  provisions 
of  Louisiana  Rev.  Civ.  Code,  art  2708, 
movables  of  a  third  person  are  not 
subject  to  the  landlord's  privilege 
when  they  are  "transiently  or  acci- 
dentally in  the  [leased]  house,  store. 
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or  shop,  such  as  the  baggage  of  a 
traveler  in  an  inn,  merchandise  sent  to 
a  workman  to  be  made  up  or  repaired, 
and  effects  lodged  in  the  store  of  an 
auctioneer  to  be  sold."  In  construing 
this  statute  it  has  been  held  that 
sugar  and  molasses  manufactured  by 
a  tenant  from  raw  material  furnished 
by  a  third  person  for  the  purpose  of 
manufacture  were  not  subject  to  the 
landlord's  privilege.  Coleman  v.  Fair- 
banks (1876)  28  La.  Ann.  93;  Strickle 
V.  Masury  (1910)  7  La,  App.  (Or- 
leans) 287  (holding  that  motion  pic- 
ture films  rented  to  the  principal 
lessee  for  use  in  his  business  on  the 
demised  premises  were  subject  to  the 
landlord's  privilege,  although'  th^ 
had  been  so  rented  for  one  night 
only).  And  that  in  Quebec,  a  civil-law 
jurisdiction,  the  landlord's  privilege 
does  not  apply  to  the  property  of  a 
third  person,  transiently  or  acciden- 
tally on  the  demised  premises,  see 
Pearce  v.  Montreal  (1869)  8  Lower 
Can.  Jur.  122  (piano  temporarily  on 
premises  for,  concert,  and  not  the  prop- 
erty of  the  lessee) ;  McGreevy  v.  Gin- 
gros  (1877)  3  Quebec  L.  Rep.  196 
(machinery  not  removed  because 
frozen  in  ice) ;  Price  v.  Hall,  12  Rev. 
Leg.  (L.  C.)  120  (holding,  as  is  set  out 
in  18  Am.  &  Eng.  Enc  Law,  2d  ed. 
338,  note  4,  that  lumber  of  a  third  per- 
son on  the  premises  of  a  leased  saw- 
mill for  the  purpose  of  being  sawed  is 
not  subject  to  the  landlord's  lien) ; 
and  Thomas  v.  Coorabe,  7  Montreal 
Leg.  N.  77,  as  set  out  in  18  Am.  &  Eng. 
Enc.  Law,  2d  ed.  338,  note  4. 

On  the  other  hand,  however,  some 
statutes  have  extended  the  landlord's 
lien  or  privilege  to  the  goods  of  third 
persons,  when  on  the  demised  prem- 
ises under  certain  conditions  or  cir- 
cumstances. 

Thus,  Louisiana  statutes  which  ex- 
pressly applied  to  movables  "belong- 
ing to  third  persons,"  when  contained 
in  the  leased  building  "by  their  own 
consent,  express  or  implied,"  have 
been  held  to  subject  the  property  of  a 
third  person,  stored  with  the  tenant 
on  the  demised  premises,  to  the 
amount  of  the  storage  due.  Vairln  v. 
Hunt  (1841)  18  La.  498;  Wallace  v. 
Smith  (1863)  8  La.  Ann.  374.  And 


the  goods  of  a  third  person  contained 
or  stored  in  a  leased  honse  by  their 
owner's  consent  are  subject  to  the 
landlord's  privilege,  although  they  are 
60  stored  under  a  rent-free  agreement, 
the  owner  in  such  a  case  not  being  re- 
garded as  an  undertenant  or  sublessee 
within  the  meaning  of  a  statutory  pro- 
vision in  effect  exempting  the  efTects 
of  an  undertenant  who  owes  no  rent  to. 
the  original  lessee.   University  Pub. 
Co.  V.  Piffet  (1882)  34  La.  Ann.  602. 
And  in  Goodrich  v.  Bodley  (1883)  35 
La.  Ann.  626,  goods  of  a  third  person 
found  in  a  leased  store  were  held  sub- 
ject   to    the    landlord's  privilege, 
although  they  were  on  the  premises 
on  consignment  for  sale.   And  in  the 
case  of  predial  estates  the  landlord's 
privilege  extends  to  animals,  carts, 
and  farm  implements  serving  for  the 
labors  of  the  farm,  although  they  were 
merely  leased  from  a  third  person  by 
the  farm  tenant.  Johnson  v.  Tacneau 
(1871)  23  La.  Ann.  453.    A  similar 
conclusion  has  been  reached  as  to  an 
iron  safe  owned  by  a  third  person, 
but  placed  on  the  demised  premises 
with  the  owner's  consent  (Twitty  v. 
Clarke  (1869)  14  La.  Ann.  608),  and  to 
articles  of  furniture  belonging  to  a 
third  person,  but  on  the  leased  prem- 
ises at  the  time  of  the  seizure  (Bailey 
Quick  (1876)  28  La.  Ann.  432). 
But  the  tenant's  property  must  be  ex- 
hausted before  the  subtenant's  can  be 
resorted  to.  Marfese  v.  Nelson  (1913) 
10  La.  App.  (Orleans)  288.   And  the 
provision  of  the  Louisiana  statute 
extending  the  landlord's  privilege  for 
a  specified  time  after  removal  of  the 
goods  from  the  demised  premises  does 
not  apply  to  the  property  of  third  per- 
sons.   Lesseps  v.  Ritcher  (1866)  18 
La.  Ann.  663  (holding  that  sugar  and 
molasses  belonging  to  a  third  person, 
but  manufactured  on  the  leased  prem- 
ises, were  not  subject  to  the  land- 
lord's privilege  after  its  removal  by 
the  owner) ;  Hughes  v.  Camthers 
(1874)  26  La.  Ann.  530;  Merrick  v. 
La  Hache  (1875)  27  La.  Ann.  87  (pi- 
anos held  by  lessee  for  sale  on  com- 
mission) ;  Bailey  v.  Quick  (1876)  28  La. 
Ann.  482  (household  furniture) ;  Lind- 
heim  T.  Abbott  (1911)  8  La.  App. 
(Orleans)  293  (household  furniture) ; 
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Morria  Bldg.  &  Land  Improv.  Aaso.  v. 
Vikol  Min.  Co.  (1912)  9  La.  App.  (Or- 
leans) 182. 

In  Quebec,  a  landlord's  privilege 
has  been  held  to  extend  to  a  piano 
leased  by  the  tenant  from  a  third  per- 
son (Willis  V.  Navert  (1896)  Rap.  Jud. 
Quebec  12  C.  S.  280),  a  piano  loaned 
to  the  tenant  by  a  third  person  in  the 
hope  of  his  selling  it  (McKercher  v. 
Gervais  (1897)  Rap.  Jud.  Quebec  12 
C.  S.  336),  and  a  cart  belonging  to  a 
third  person,  but  voluntarily  left  on 
the  rented  premises  for  several 
months,  especially  where  the  landlord 
had  no  reason  to  know  that  it  was  not 
owned  by  the  tenant  (Beaudry  v.  La- 
fleur  (1880)  24  Lower  Can.  Jur.  150). 
And  see  L£vilI6  v.  Labelle  (1871)  16 
Lower  Can.  Jur.  54.  But  for  a  holding 
to  the  effect  that  a  statute  creating  a 
privilege  upon  the  movable  effects  in 
leased  premises  does  not  apply  to  a 
piano  brought  upon  premises  by  a  per^ 
son  boarding  with  the  tenant,  and  who 
owes  nothing  for  board,  at  least  where 
the  landlord  had  notice  of  such  own- 
ership before  the  piano  was  brought 
on  the  premises,  see  Foisy  v.  Hough- 
ton (1897)  Rap.  Jud.  Quebec  12  C,  S. 
521. 

h.  Partner*  and  members  of  corpora^ 
ttortB. 

The  rule  that  th6re  is  no  lien  upon 
the  property  of  third  persons  where 
the  statute  merely  gives  a  lien  on 
property  "belonging  to,"  or  "of,"  the 
tenant,  has  been  applied  in  the  case  of 
the  individual  property  of  a  member 
of  the  lessee  partnership,  and  a  lien 
on  such  property  denied.  Ward  v. 
Walker  (1900)  111  Iowa,  611,  82  N, 
W.  1028.  But  this  rule  does  not  apply 
to  the  individual  property  of  several 
individaal  lessees,  as,  for  instance, 
where  a  lease  is  executed  by  two  or 
more  persons  in  their  individual 
names  and  without  any  mention  of  the 
existence  of  a  partnership  between 
them,  and  such  individual  property  is 
subject  to  the  landlord's  lien.  Snyoes 
T.  Collins  (reported  herewith)  ante, 
283. 

And  where  a  partner  takes  a  lease, 
and  the  members  of  the  partnership, 
as  contemplated,  subsequently  incor- 
porate and  use  the  leased  property  for 


corporate  purposes,  it  has  been  held 
that  the  landlord  has  a  lien  upon  the 
property  of  the  members  and  the  cor- 
poration, under  a  statute  subjecting 
all  the  property  of  the  tenant  in  a 
rented  building  to  a  lien  for  rent.  In- 
gram V.  Lattimore  (1919)  —  Tex.  Civ. 
App.  — ,  210  S.  W.  297. 

So,  where  the  lessee  is  a  partner- 
ship it  has  been  held  that  the  land- 
lord's privilege  extends  to  the  individ- 
ual propertv  of  the  members  thereof, 
which  is  upon  the  demised  premises. 
Hynson  v.  Cordukes  (1869)  21  La. 
Ann.  563. 

And  in  Henderson  v.  Meyers  (1893) 
45  La.  Ann.  791,  13  So.  191,  under  a 
statute  creating  a  lien  on  the  goods  of 
a  third  person  when  on  donised  prem- 
ises with  such  person's  express  or  im- 
plied consent,  where  lessees  organized 
a  corporation  without  the  consent  of 
the  landlord,  and  took  over  the  busi- 
ness carried  on  by  the  partnership,  it 
was  held  that  the  corporation  was  a 
third  person,  and  that  the  goods  on 
the  premises  were  subject  to  the  land- 
lord's privilege,  it  not  appearing  that 
the  corporation  was  an  undertenant. 

o.  Stibtcnants. 

Under  a  statute  rendering  "goods 
on  the  demised  premises"  which  are 
"liable  to  the  distress  of  the  landlord 
subject  to  his  lien  for  rent,  it  has  been 
held  that  personal  chattels  of  the  sub- 
tenant found  on  the  rented  premises 
are  subject  to  the  landlord's  lien,  al- 
though the  subtenant  had  paid  his 
rent  to  the  principal  tenant, — at  least, 
where  the  landlord  does  not  recog- 
nize the  subtenancy.  McComb's  Ap- 
peal (1862)  43  Pa.  435. 

And  statutes  creating  a  landlord's 
lien  on  crops  or  agricultural  products 
grown  on  demised  premises  have  been 
held  to  render  crops  grown  by  a  sub- 
tenant or  undertenant  subject  to  the 
lien  of  the  original  lessor. 

Alabama. — Givens  v.  Easley  (1850) 
17  Ala.  385;  Agee  v.  Mayer  (1881)  71 
Ala.  88;  Robinson  v.  Lehman  (1882) 
72  Ala.  401;  Foster  v.  Goodwin  (1886) 
82  Ala.  384,  2  So.  895;  Bain  v.  Wells 
(1894)  107  Ala.  662,  19  So.  774. 

Arkansas. — Jacobson  v.  Atkins 
(1912)  103  Ark.  91, 146  S.  W.  133. 
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.Georgia.— Andrew  V.  Stewart  (1888) 
81  Ga.  53,  7  S.  E.  169;  Thompson  v. 
Commercial  Guano  Co.  (1893)  93  Ga. 
282,  20  S.  E.  809;  Leonard  v.  Fields 
(1915)  148  Ga.  479,  85  S.  E.  815;  Nash 
V.  Orr  (1911)  9  Ga.  App.  33,  70  S.  E. 
194;  Long  v.  Clark  (1915)  16  Ga.  App. 
355.  85  S.  E.  368;  Horton  v.  Union 
Store  (1917)  19  Ga.  App.  184,  91  S,  E. 
214. 

IlliiuHB.— Uhl  T.  Dighton  (1860)  26 
111.  154. 

Iowa.— Houghton  v.  Bauer  (1886) 
70  Iowa,  314,  30  N.  W.  577;  Beck  v. 
Minnesota  &  W.  Grain  Co.  (1906)  131 
Iowa,  62,  7  L.R.A.(N.S.)  930,  107  N.  W. 
1032. 

Kansas.— Berry  v.  Berry  (1898)  8 
Kan.  App.  584,  55  Pac.  348. 

Miasissippi. — Applewhite  v.  Nelms 
(1893)  71  Miss.  ^  14  So.  448. 

North  CaToHna'.~Montague  v.  Mial 
(1883)  89  N.  C.  137;.  Boone  v.  Darden 
(1891)  109  N.  C.  74,  13  S.  E.  728. 

Texas. — Forre&t  v.  Dumell  (1894) 
86  Tex.  647,  26  S.  W.  481;  Stokes  v. 
Barney  (1898)  8  Tex.  Civ.  App.  219, 
22  S.  W.  126;  Marrs  v.  Lnmpkins 
(1900)  22  Tex.  Civ.  App,  448,  54  S.  W., 
775;  Trout  v,  McQueen  (1901)  —  Tex. 
Civ.  App.  — ,  62  S.  W.  928 ;  Edwards  v. 
Anderson  (1904)  36  Tex.  Civ.  App, 
611,  82  S.  W.  659. 

In  Iowa*  this  conclusion  was  based 
upon  the  ground  that  since  the  statute 
creates  the  lien  upon  "all  crops  grown 
upon  the  demised  premises,"  and  since 
the  lien  of  the  landlord  is  purely  stat- 
utory, the  test  is  merely  whether  the 
crops  were  grown  upon  the  demised 
premises,  and  not  whether  they  were 
grown  by  the  tenant.  Houghton  v. 
Bauer  (1886)  70  Iowa,  814,  30  N.  W. 
577,  So,  in  North  Carolina,  in  con- 
struing a  statute  creating  a  landlord's 
lien  on  "all  crops  raised"  on  the  leased 
premises,  the  court,  in  Montague  v. 
Mial  (1883)  89  N.  C.  137,  said:  "If 
parceled  out  to  others,  by  subletting 
or  otherwise,  on  terms  consistent  witii 
the  provisions  of  the  lease,  their  crops 
are  the  lessee's  crops  for  the  purposes 
of  securing  the  rent,  and  with  the 
same  rights  and  interest  of  the  lessor 
in  enforcing  payment.  The  land  and 
the  crops  to  be  grown  cannot  be  freed 
from  the  conditions  imposed  by  law. 


nor  can  the  lessor's  rights  be  abridged 
by  any  subordinate  contracts  of  the 
lessee.  He  can  pass  no  better  estate, 
nor  confer  any  superior  rights  to  the 
use  of  the  land,  than  he  possesses  him- 
self. If  it  were  otherwise,  the  sub- 
letting in  parts  might  defeat  the  se- 
curity given  under  the  statute,  and 
render  it  inoperative.  The  subten- 
ant's crop  may  be  under  a  double  lien, 
that  of  the  owner  of  the  land  and  that 
of  his  immediate  lessor,  but  the  form- 
er is  paramount,  and  the  rent  due  on 
the  primary  lease  must  be  satisfied." 
And  in  Mississippi  the  decision  has 
been  based  upon  the  fact  that  the  stat- 
ute creates  a  lien  on  "agricultural 
products"  of  the  leased  premises,  "by 
whomsoever  produced,"  Applewhite 
V.  Nebns  (Miss.)  supra.  And  in 
Creorgia  it  has  been  said  that  a  land- 
lord, in  the  absence  of  any  contract  to 
the  contrary,  may  adopt  a  tenant  of 
his  tenant  as  his  own,  so  as  to  render 
the  crops  raised  by  the  latter  subject 
to  his  lien  for  rent.  Nash  v.  Orr 
(1911)  9  Ga.  App.  38,  70  S.  E.  194; 
Long  v.  Clark  (1915)  16  Ga.  App.  355, 

85  S.  E.  358. 

At  least,  this  is  the  rule  as  to  crops 
where  the  landlord  does  not  consent 
to  the  subletting,  or  ratify  it.  An- 
drew v.  Stewart  (1888)  81  Ga.  B8,  7  S. 
E.  169 ;  Thompson  v.  Commercial 
Guano  Co.  (1893)  93  Ga.  282,  20  S.  E. 
309;  Leonard  v.  Fields  (1915)  148  Ga. 
479,  86  S.  E.  315;  Long  v.  Clark  (1915) 
16  Ga.  App,  355,  85  S.  E.  358;  Horton 
V.  Union  Store  (1917)  19  Ga.  App.  184, 
91  S.  E.214;  Forrest  v.  Dumell  (1894) 

86  Tex.  647,  26  S.  W.  481;  Stokes  v. 
Bumey  (1898)  8  Tex.  Civ.  App.  219, 
22  S.  W.  126  (statute  prohibits  sub- 
leasing without  the  consent  of  the 
landlord) ;  Edwards  v.  Anderson 
(1904)  36  Tex.  Civ.  App.  611,  82  S.  W. 
659;  Lampson  v.  Nesbitt  (1863)  18 
Lower  Can.  Rep.  365  (lease  prohibited 
subletting  wittiout  the  owner's  con- 
sent) ;  Amoldi  v.  Grimard,  5  Rev.  Leg. 
(L.  C)  748,  as  cited  in  18  Am.  ft  Eng. 
Enc.  Law,  2d  ed.  338,  note  4.  In  For- 
rest v.  Durnell  (Tex.)  supra,  the  court 
discussed  the  right  of  a  landlord  as 
against  a  subtenant  who  rented  with- 
out obtaining  his  consent,  as  follows: 
"No  assignee  of  a  lease  or  subten- 
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ant  can  be  heard  to  say  that  he  was 
il^orant  of  the  terms  on  which  the 
lesaee  held  possession;  nor  can  he  be 
heard  to  say  that  it  was  his  intention, 
without  the  landlord's  consent,  to  de- 
prive him  of  any  right  he  would  have 
had  in  or  to  the  products  of  the  rented 
premises  if  be  had  not  entered  upon 
and  used  the  land.    The  statute  in- 
fonns  them  that  they  can  acquire  no 
right  to  use  the  premises  without  the 
landlord's  consent,  and  of  the  further 
fact  that  the  law  gives  him  a  lien  on 
all  the  products  of  the  land  to  secure 
the  rent.   Under  such  circumstances, 
whatever  contract  an  assignee  or  un- 
dertenant may  make  with  the  original 
lessee,  he  must  be  understood  implied- 
ly to  assume  towards  the  lessor  the 
relation  of  tenant,  and  to  consent  that 
the  lien  given  by  statute  shall  exist. 
A  lessee  cannot  free  himself  or  the 
products  ef  leased  premises  from  the 
lien  given  by  statute,  unless  by  con'- 
tract  with  the  lessor  or  payment  of 
rent,  and  he  certainly  has  no  power  to 
confer  on  any  third  person  a  right  to 
use  the  land,  freed  from  lien  en  its 
products.    If  the  landlord  consents, 
expressly  %r  impliedly,  to  the  occupa- 
tion of  his  land  by  an  assignor  or 
undertenant,  the  relation  of  landlord 
and  toiant  necessarily  exists  between 
him  and  such  person;  for  under  the 
statute  such  holdings  are  illegal  with- 
oat  such  consent.   If  the  consent  of 
the  landlord  be  not  given,  such  assign- 
ees or  subtenants,  in  so  far  as  the  land- 
lord and  his  rights  are  concerned, 
must  be  treated  simply  as  employees 
of  the  lessee.  'The  land  and  the  crops 
to  be  grown  cannot  be  freed  from  the 
conditions  imposed  by  law,  nor  can 
the  lessor's  rights  be  abridged  by  any 
subordinate  contract  of  the  leasee. 
He  can  pasa  no  better  estate  nor  con- 
fer any  snperior  right  to  the  use  of  the 
land  than  he  possesses  himself.  If  it 
vere  otherwise,  the  subletting  in  parts 
might  defeat  the  securi^  given  under 
tbe  statute  and  render  it  inoperative.'  '* 
In  some  Alabama  cases  it  has  been 
held  that  in  such  a  case  the  lien  ap- 
plies to  all  the  crops  grown  on  the 
demised  presniaes,  so  tiiat  the  subten- 
ant cannot  complain  that  his  share, 
rather  than  the  tenant^s,  waa  seized  to 


satisfy  the  lien.  Givens  Easlcc^ 
(1860)  17  Ala.  386;  Robinson  v.  Leh* 
man  (1882)  72  Ala.  401.  In  Robinson 
V.  Lehman  (Ala.)  supra,  in  discussing 
the  earlier  case  of  Givens  v.  Easley 
(Ala.)  supra,  the  court  said:  "There 
was  not  then,  as  there  is  now,  a  stat- 
utory provision  requiring  the  land- 
lord to  exhaust  the  crops  of  the 
original  lessee,  before  resorting  to 
and  subjecting  the  crops  of  the  under- 
lessee.  The  liability  of  the  crop  of  the 
undertenant  to  pay  the  rent  of  the 
original  lessee  was  purely  and  strictly 
statutory.  For,  by  the  common  law, 
between  the  lessor  and  the  tenant  of 
his  lessee  there  was  neither  privity 
of  estate,  nor  of  contract,  and  for  the 
recovery  of  rent  the  lessor  could  main- 
tain no  action  against  the  underlessee. 
When  he  paid  rent  to  his  immediate 
landlord,  he  was  discharged  from  all 
liability.  Taylor,  Land.  &  T.  484.  The 
purpose  of  the  statute  was  not  to  fix 
upon  the  underlessee  a  personal  lia- 
bility for  the  rent  owing  by  his  imme- 
diate landlord,  but  the  primary  appro- 
priation of  all  crops  grown  on  the 
rented  lands  to  the  payment  of  the 
rent  accruing  for  the  current  year, 
without  regard  to  the  ownership  of 
the  crops,  or  the  agencies  employed  in 
producing  them.  The  lessor  had  the 
option,  now  qualified  by  statute,  to 
proceed  and  charge  the  crop  of  his 
own  tenant,  or  of  the  undertenant,  or- 
to  proceed  and  charge  both  crops  in- 
discriminately. The  option  was  given 
simply  to  secure  to  him  the  payment 
of  the  rent  issuing  out  of  the  prem- 
ises." 

However,  as  is  stated  in  Robinson  v. 
Lehman  (Ala.)  supra,  the  later  stat- 
utes change  this  rule  and  require  that 
the  property,  if  any,  of  the  tenant  in 
chief,  be  first  exhausted,  before  resort- 
ing to  that  of  the  undertenant  And 
see  the  following  additional  cases 
which  recognize  this  rule:  Agee  v. 
Mayer  (1881)  71  Ala.  88;  Lehman  v. 
Howze  (1882)  73  Ala.  302.  In  the 
Agee  Case  the  court  said  that  the 
(later)  statutes  are  intended  to  re- 
quire the  crops  (upon  which  the  stat- 
ute gave  a  lien)  of  the  tenant  in  chief 
to  be  eidiausted  b^ore  proceeding, 
against  the  crops  of  the  undertenant. 
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And  in  Mississippi,  proceeding  upon 
the  theory  that  a  subtenant,  by  reason 
of  the  liability  of  his  crop,  occupies 
the  relation  of  a  surety  for  the  rent 
due  by  the  principal  tenant,  the  courts 
have  held  that  the  subtenant,  in  an 
equitable  proceeding,  can  compel  the 
landlord  first  to  resort  to  the  crops  of 
his  tenant.  Applewhite  v.  Nelms 
(1893)  71  Miss.  482,  14  So.  443. 

And  it  has  been  held  that  the  Que- 
bec statute,  limiting  a  subtenant'-s 
liability  to  the  amount  of  rent  owed  by 
him  at  the  time  of  the  seizure  by  the 
landlord  of  his  effects  on  the  leased 
premises,  does  not  apply  where  the 
original  lease  prohibited  subletting 
without  consent,  and  no  such  consent 
was  obtained,  and  consequently  that  a 
subtenant  cannot  invoke  its  protec- 
tion in  such  a  case.  Hamilton  v. 
Dwyer  (1899)  Rap.  Jud.  Quebec  16  C. 
S.  469.  And  in  Quebec  it  has  been 
held  that  a  subtenant  who  rents  for 
the  purpose  of  maintaining  a  house  of 
prostitution,  and  places  movables  on 
the  demised  premises,  stands  in  rela- 
tion to  the  landlord  in  tiie  position  of 
a  third  person  whose  effects  are  upon 
the  premises  with  his  consent,  and 
that  such  movable  effects  are  subject 
to  the  landlord's  statutory  privilege 
for  rent.  Montmarquette  v.  Berman 
(1906)  Rap.  Jud.  Quebec  29  C.  S.  193. 

And  where  the  subtenant  rents  with 
the  consent  of  the  landlord,  the  Texas 
rule  is  that  crops  raised  by  the  sub- 
tenant are  subject  to  the  landlord's 
lien,  and  that  he  cannot  release  the 
same  by  paying  rent  to  the  principal 
tenant  Marrs  v.  Lumpkin  (1900)  22 
Tex.  Civ.  App.  448.  54  S.  W.  775.  The 
court  said:  "The  principal  conten- 
tion of  appellants  is  that  the  written 
consent  of  the  landlord  Lumpkin,  to 
Frazier,  to  sublet,  and  his  waiver  of 
the  statute  against  subletting,  was  a 
waiver  of  his  right  of  lien  on  the  crop 
raised  on  the  premises,  and  that  he 
must  look  alone  to  Frazier  for  his 
rent.  This  contention  cannot  be  sus- 
tained. The  rule  is  the  reverse  of  this 
contention.  There  was  no  waiver  of 
rent;  the  waiver  is  only  to  sublet.  The 
crops  of  the  subtenants  in  such  case 
would  be  subject  to  th?  landlord's  lien 
for  rent  to  the  extent  of  his  claim 


against  the  original  tenant.  The  pay- 
ment of  the  rent,  in  such  case,  to  the 
original  tenant  by  the  subtenants, 
would  not  release  the  crop  from  the 
landlord's  lien.  As  was  said  by  Chief 
Justice  Stayton  in  Forrest  v.  Durnell 
(1894)  86  Tex.  661,  26  S.  W.  481.  the 
crop  in  such  case  may  be  under  a 
double  lien,  to  the  original  landlord 
and  to  the  original  tenant.  When  one 
rents  from  a  tenant  with  the  land- 
lord's consent,  he  occupies  the  rela- 
tion of  tenant  to  the  landlord  and  the 
original  tenant.  Id.  If  the  subten- 
ant in  such  case  pay  rent  to  the  land- 
lord, he  would  be  entitled  to  a  credit 
for  the  amount  paid  on  the  claim  of 
the  original  tenant  against  him.  Id. 
The  subtenant  can  protect  himself 
from  payment  of  double  rent,  but  not 
at  the  expense  of  the  landlord."  And 
this  decision  was  approved  and  ap- 
plied in  the  subsequent  case  of  Trout 
V.  McQueen  (1901)  —  Tex.  Civ.  App. 
— ,  62  S.  W.  ^8.  And  to  the  same 
effect,  with  respect  to  the  question  of 
the  effect  of  consent,  is  Edwards  v. 
Anderson  (1904)  36  Tex.  Civ.  App. 
611,  g2  S.  W.  659. 

In  Alabama,  by  virtue  of  §  4747  of 
the  Code  of  1907,  a  landlord  has  a  lien 
on  the  property  of  a  subtenant  for 
rent  of  the  demised  premises  while 
occupied  by  him.  See  Samuel  Gans 
Co.  v.  Tyson  (1910)  170  Ala,  513,  64 
So.  237;  Drinkard  v.  State  (1916)  12 
Ala.  App.  184,  68  So.  553.  But  this 
lien  does  not  extend  to  rent  to  accrue 
against  the  tenant  in  chief  after  the 
term  for  which  the  subtenant  has 
bound  himself.  Samuel  Gans  Co.  v. 
Tyson  (Ala.)  supra. 

Other  jurisdictions  also  have  stat- 
utes which  have  expressly  extended  a 
landlord's  lien  to  the  property  of  sub- 
tenants. See,  for  example:  Jones 
v.  Fox  (1887)  23  Fla.  454,  2  So.  700, 
on  subsequent  appeal  in  (1890)  26 
Fla.  276,  8  So.  449;  Hodges  v.  Cooksey 
(1894)  33  Fla.  715,  24  L.R.A.  812.  15 
So.  549,  which  construed  Act  March 
11, 1879,  chap.  3131,  §  1;  Ruge  v.  Webb 
Press  Co.  (1916)  71  Fla.  636.  L.RJL 
1916F,  446,  71  So.  627,  which  con- 
strued Gen.  Stat.  1906,  §  2237,  Comp. 
Laws  1914;  Garroutte  v.  White  (1887) 
02  Mo.  237.  4  S.  W.  681;  Hicks  v.  Mar- 
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tin  (1887)  26  Mo.  App.  369,  and  Ha- 
lett  V.  Stockwell  (1887)  27  Mo.  App: 
828,  which  construed  Mo.  Rev.  Stat. 
1879,  §§  8083,  8095;  Williams  v.  Bra- 
deo  (1895)  63  Mo.  App.  513,  and  Phil- 
Hps  V.  Burrows  (1896)  64  Mo.  App; 
351,  which  construed  Mo.  Rev.  Stat. 
1889.  S  6388;  Welch  ft  Co.  t.  Central 
San  Cristobal  (1914)  7  Porto  Rico 
Fed.  Rep.  205.  construing  and  apply- 
ing Porto  Rico  Civ.  Code,  §  1454; 
Hamilton  v.  Blanton  (1917)  107  S.  C. 
142,  92  S.  E.  275,  construing  S.  C.  Civ. 
Code  1912.  9  4162.  which  creates  a  lien 
for  rent  npon  all  tile  crops  raised  on 
leased  premises  "by  the  tenant  or 
other  person,"  and  holding  that  the 
lien  extended  to  and  covered  the  share 
of  a  share  cropper  in  a  crop  raised  by 
the  tenant  and  such  share  cropper; 
Rutledge  v.  Walton  (1833)  4  Yerg. 
(Tenn.)  458.  construing  Tenn  Act 
1825^  chap.  21  (Code.  §  8589).  and 
holding  that  the  sublessee  cannot  de- 
feat the  landlord's  lien  by  paying  his 
rent  to  the  principal  tenant.  And  in 
Missouri,  at  least,  the  crops  of  the 
subtenant  are  suliject  to  th^  land- 
lord's lien  only  for  rent  accruing  dur- 
ing such  subtenant's  term  (Garroutte 
T.  White  (1887)  92  Mo.  237,  4  S.  W. 
681;  Hicka  ▼.  Martin  (1887)  25  Ho. 
App.  S69).  and  to  the  extent  of  the 
pronises  held  by  such  tenant  (Hulett 
T.  Stockwell  (1887)  27  Mo.  App.  328; 
PhilUps  V.  Barrows  (1896)  64  Ho^ 
App.  351). 

And  in  Louisiana,  by  express  stat- 
ntoiy  provisions,  the  original  lessor 
bas  a  privilege  acquired  by  operation 
of  law  as  against  the  separate  prop- 
erty of  a  subtenant,  to  the  full  extent 
of  such  subtenant's  indebtedness  for 
Tent  to  the  principal  lessee,  but  only 
to  that  extent.  Vairin  v.  Hunt  (1841) 
18  La.  498;  Deslix  v.  Jonc  (184S)  6 
Bob.  (La.)  292;  Wallace  v.  Smith 
>  (1853)  8  La.  Ann.  374;  Sanarens  v. 
Troe  (1870)  22  La.  Ann.  181  (holding 
ttiBt  the  subtenant  -cannot  be  held  for 
\  rant  not  yet  due)  ;  Rosenthal  v.  Long- 
I  tor  (1904)  1  La.  App.  (Orleans)  206 
(bidding  that  a  boarder  is  an  under- 
tenant to  the  extent  that  he  rents  an 
apirtment  and  keeps  his  own  fnmi- 
tai^  etc..  therein) ;  Talane  Improv. 
Go.  V.  W.  B.  Green  Photo  Supply  Co. 
9  A.L.R.— 21. 


(1909)  124  La.  619,  50  So.  601 ;  Schultz 
V.  Finegan  (1910)  7  La,  App.  (Or- 
leans) 415  (holding  same  as  next  pre- 
ceding case,  notwithstanding  the  fact 
that  the  sublessee  may  have  given 
notes  for  his  rent  to  the  principal  ten- 
ant) ;  Lewis  v.  Levy  (1912)  9  La.  App. 
(Orleans)  186  (holding  same  as  next 
preceding  case) ;  Marinoni  v.  Levy 
(1912)  9  La.  App.  (Orleans)  258  (hold- 
ing same  as  Schultz  v.  Finegan  (La.) 
supra);  Franek  v.  Flynt  (1918)  132 
La.  827.  61  So.  390.  And  that  this  Is 
the  rule  in  Quebec,  see  Renaud  v. 
Hood  (1868)  12  Lower  Can.  Jur.  197. 

And  in  Arkansas  the  statute  limits 
the  landlord's  lien  upon  the  crops 
grown  by  a  subtenant  to  liability  for 
rent  of  such  lands  as  are  occupied  by 
him.  Jacobson  v.  Atkins  (1912)  103 
Ark.  91.  146  S.  W.  133. 

Under  the  Kentucky  Statute  of  1811* 
which  gave  fk'  landlord  no  exclusive 
lien  on  the  property  of  his  tenant  or 
undertenant  "except  the  same  is  the 
produce  of  the  place  rented,"  it  has 
been  held  that  the  landlord's  lien  ex- 
tended only  to  the  immediate  tenant's 
goods,  and  not  to  those  of  a  subtenant. 
Craddock  v.  Riddlesbarger  (1834)  t 
Dana  (Ky.j  205.  (This  stotute,  how- 
ever, was  impliedly  repealed  in  1828. 
and  the  lien  extended  to  "all  goods 
and  chattels  whatsoever.  lying  in  or 
being  on  the  tentoient."  See  Burket 
V.  Boude  (188&)  8  Dana  (Sy.)  209.) 

Under  an  assignment  of  a  lease,  as 
distinguished  from  a  sublease,  the 
assignee  becomes  a  tenant  of  the  land- 
lord, and  his  property  as  fully  subject 
to  the  landlord's  lien  as  though  he 
were  the  original  lessee*  Johnson  v. 
Thompson  (1914)  185  Ala.  666.  64  Sow 
654.  And  see  Rogers  v.  Grigg  (1896) 
~  Tex.  Civ.  App.      29  S.  W.  664. 

And  under  Texas  Rev.  ^tst  1911^ 
art.  6664,  the  lessor  of  pasture  lands 
has  a  lien  for  rent  on  the  cattle  of  an 
assignee  of  the  lease,  which  are  being 
pastured  on  the  demised  premises. 
Russell  V.  Old  River  Co.  (1919)  ^ 
Tex.  Civ.  App.  — .  210  S.  W.  705. 

And  in  Florida,  by  Act  March  11,' 
1879.  chap.  8131.  %  I  (Gen.  Stat.  1906( 
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§  2237,  Comp.  Laws  1914),  the  lien  of 
a  landlord  was  expressly  extended  to 
the  property  of  the  "assigns"  of  a  ten- 
ant.  See  Jones  v.  Fox  (1887)  23  Fla. 
'464,  2  So.  700,  on  subsequent  appeal 
in  (1890)  26  Fla.  276,  8  So.  449; 
Hodges  V.  Cooksey  (1894)  S3  Fla.  715, 
24  L.R.A.  812,  15  So.  649;  and  Ruge  t. 
Webb  Press  Co.  (1916)  71  Fla.  636, 
L.IUL1916F,  446,  71  So.  627. 

However,  the  statutes  may,  and  in 
at  least  one  instance  have,  expressly 
confined  the  landlord's  lien  as  against 
the  .  assignee's  property,  to  the  period 
after  his  interest  began.  See  Meyer 
Bros.  V.  Gaertner  (Louisville  Trust  Co. 
V.  Gaertner)  (1899)  106  Ky.  481,  45 
L.R.A.  513,  50  S.  W.  971. 

«.  Assignee  for  credUora. 

A  landlord's  lien  is  good  as  against 
goods  in  the  hands  of  an  assignee  for 
creditors  of  the  tenant.  McKleroy  v. 
Oantey  (1891)  95  Ala.  295,  11  So.  258; 
Murphey  v.  Brown  (1909)  12  Ariz. 
268,  100  Pac.  801;  Allen  v.  Brunner 
(1908).  33  Tex.  Civ.  App.  128,  75  S.  W. 
821;  Lazier  v.  Henderson  (1898)  29 
Ont.  Rep.  673.  But  this  lien  does  not 
attach  to  the  proceeds  of  a  fire  policy 
on  goods  destroyed  while  In  the  hands 
of  the  tenant's  assignee  for  creditors. 
Miller  v.  Tew  (1909)  20  Ont  L.  Rep. 
77, 14  Ont  Week.  Kep.  207,  1173. 

f.  CmUfiHonM  vendors. 

A  landlord  having  a  lien  npon  the 
goods,  chattels,  and  effects  of  the  ten- 
ant has  no  absolute  hen  tipon  property 
held  by  the  tenant  under  a  conditional 
sale  contract.  Bingham  v.  Vande- 
grift  (1890)  93  Ala.  283,  9  So.  280. 
And  see  Michaud  v.  Guilbault  (1880) 
6  Quebec  L.  Rep.  156. 

Especially  if  the  goods  came  into 
the  possession  of  the  tenant  after  the 
lease  was  executed,  since  in  such  a 
ease  the  landlord  cannot  be  regarded 
as  having^  extended  any  credit  to  the 
tenant  on  the  strength  of  his  posses- 
sion or  apparent  ownership  of  the 
property.  Snydbb  v.  Collins  (re- 
ported herewith)  ante,  283;  Hubbell  v. 
Davison  (1918)  184  Iowa,  131,  168 
N.  W.  137.  In  such  a  case  the  land- 
lord merely  succeeds  to.  the  rights  of 
the  tenant  vendee.  Bingham  v.  Van- 
degrift  (Ala.)  supra. 
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Of  course,  to  have  this  result,  the 
conditional  sale  contract  must  be 
valid  and  enforceable.  For  instance, 
in  Cohen  &  Co.  v.  Candler  (1887)  79 
Ga.  427,  7  S.  E.  160,  it  was  held  that 
a  statute  giving  a  landlord  a  lien  for 
rent  on  the  property  of  the  debtor  ten- 
ant "liable  to  levy  and  sale"  did  not 
protect  property  held  by  a  tenant  un- 
der a  conditional  sale  contract,  where 
such  contract  could  not  be  enforced 
because  not  recorded  as  required  by 
law.  And  in  Gartrell  v.  Clay  (1888) 
81  Ga.  327,  7  S.  E.  161,  a  similar  con- 
clusion was  reached  as  to  property 
held  by  a  tenant  under  a  conditional 
sale  contract  which  was  invalid  be- 
cause never  executed  and  recorded,  as 
required  by  law,  and  of  which  the 
landlord  had  no  notice.  Again  in  Low 
T.  Troy  Laundry  Uachinery  Co.  <1913) 
—  Tex.  Civ.  App.  — ,  160  S.  W.  186, 
which  involved  a  lease  for  a  term  of 
years,  it  was  held  that  a  landlord  had 
a  lien  good  as  against  an  unrecorded 
conditional  sale  of  chattels  to  a  ten- 
ant, but  that  where  the  contract  was 
later  recorded  such  superiority .  only 
applied  to  the  current  year's  rent,  in 
view  of  the  fact  that  the  Landlord's 
Lien  Statute  confined  such  a  lien  to 
the  current  year,  ana  that  as  to  rent 
for  subsequent  years  the  recorded 
conditional  sale  contract  worked  a 
superior  lien, 

X.  affect  of  removal  or  transfer  of  ten- 
ant's chattels. 

a.  In  general. 

The  rule  generally  accepted  is  to 
the  effect  that,  with  certain  exceptions 
subsequently  noted  (see  infra,  X  b» 
c),  the  property  of  a  tenant  is  sub- 
ject to  his  landlord's  lien,  notwith- 
standing it  has  been  sold  by  the  ten- 
ant or  removed  during  the  term  of  the 
lease. 

United  States.— Re  Scruggs  (I91S) 
205  Fed.  673. 

Alabama. — Governor  v.  Davis 
(1862)  20Ala.S66;l4omaxT.  LeGrand 
&  Go.  (1877)  60  Ala.  637;  Scaife  v. 
Stovall  (1880)  67  AU.  237;  Harnett  v. 
Warren  (1886)  82  Ala.  657,  2  So.  457; 
Weil  v.  McWhorter  (1891)  94  Ala.  540, 
10  So.  131 ;  McKleroy  v.  Cantey  (1891) 
96  Ala.  295,  11  So.  258;  Ehrmaa  v. 
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Oats  (1898)  101  Ala.  6K  14  So.  361; 
Andrews  Mfg.  Co.  v.  Porter  (1895) 
112  Ala.  381,  20  So.  475;  Fozworth  v. 
Brown  Bros.  (1897)  120  Ala.  69,  24 
So.  1;  Bush  V.  WilUs  (1900)  180  AU. 
395,  30  So.  443. 

Illinois.  —  Prettyman  v,  Unland 
(1875)  77  lU.  206;  Nelson  v.  First 
Nat  Bank  (1913)  184  HI.  App.  349. 

IwHana. — Kennard  v.  Harvey  (1881) 
80  Ind.  37;  CampbeU  t.  Bowen  (1899) 
22  Ind.  App.  562,  54  N.  E.  409. 

Iowa. — Richardson  Bros.  v.  Peter- 
sen (1882)  68  Iowa,  724,  13  N.  W.  63; 
Steber  v.  Collins  (1904)  124  Iowa, 
543,  100  N.  W.  627;  Beck  v.  Minne- 
aoU  &  W.  Grain  Co.  (1906)  131  Iowa, 
6%  7  Lil.A.(N.S.)  980,  107  N.  W. 
10S2;  Overholser  v.  Christensen 
(1907)  133  Iowa,  129,  110  N.  W.  321. 

Kansas.— Scully  v.  Porter  (1896) 
67  Kan.  822,  46  Pac  313. 

South  Carolina. — Hamilton  v.  Stubbs 
Co.  (1916)  106  S.  C.  157,  89  S.  E.  554. 

Tennessee. — ^Phillips  v.  Maxwell 
(1872)  1  Bazt  25;  Decker  v.  Rice 
(1917)  187  Tenn.  478,  194  S.  W.  87. 

Tezaa^Wilkes  v.  Adler  (1887)  68 
Tex.  689,  5  S.  W.  497;  Irion,  v,  Bexar 
County  (1901)  26  Tex.  Civ.  App..  627, 
63  S.  W.  650;  Farmers'  Elevator  Co.  v. 
Advance  Thresher  Co.  (1916)  —  Tex. 
Civ.  App.  — ,  189  S.  W.  1018;  Green  v. 
Scales  (1919)  Tex.  Civ.  App. 
219  S.  W.  274. 

this  is  especially  true  where  the 
itoioval  was  merely  for  the  purpose 
of  preparing  the  STOods  for  market,  as 
cotton  for  ginning.  Gi^een  v.  Scales 
(Tex.)  supra. 

Some  statutes  also  expressly  extend 
the  landlord's  lien  for  a  specified  time 
after  removaL  For  illustrative  stat- 
utes, see  Stone  v.  Bohm  Bros.  (1880) 
79  Ky.  141,  which  construes  Ky.  Gen. 
Stat.  chap.  66,  art.  2,  §  13 ;  and  Ritchie 
V.  White  (1822)  11  Mart.  (La.)  239; 
Hanna  v.  His  Creditors  (1822)  12 
Mart.  (La.)  32;  Robinson  v.  McCay 
(1829)  8  Mart.  N.  S.  (La.)  106;  Des- 
ban  V.  Pickett  (1861)  16  La.  Ann.  350; 
Haralson  v.  Boyle  (1870)  22  La.  Ann. 
210;  St.  Charles  Hotel  Co.  v.  Tarbox 
(1871)  23  La.  Ann.  716,  and  Langs- 
dorf  V.  Le  Gardeur  (1876)  27  La. 
Ann.  363,  all  of  which  construe  sim- 
ilar Louisiana  statutes;  Wilkes  v.  Ad- 


ler (1887)  68  Tex.  680,  5  S.  W.  497; 
York  V.  Carlisle  (1898>  19  Te&  Civ. 
App.  269,  46  S.  W.  257;  Sexton  Rice  & 
Irrig.  Go.  v.  Sexton  (1907)  48  Tex.  Civ. 
App.  190,  106  S.  W.  728,  and  Farmers' 
Elevator  Co.  v.  Advance  Thresher  Co., 
(1916)  —  Tex.  Civ.  App.  — ,  189  S-  W. 
1018,  all  of  which  construe  similar 
Texas  statutes.  And  see  Holstein  v. 
Knopf  (1913)  Rap.  Jud.  Quebec  44 
C.  S.  49,  10  D.  L  R.  848,  19  Rev.  Leg. 
374,  wikich  construes  Quebec  Civ. 
Code,  art.  1623.  And  by  the  Louisiana 
Act  of  1886,  art  89,  the  privileges 
"granted  by  existing  laws"  as  to 
other  movables  of  tenants  were  ex- 
tended to  crops  raised  on  the  demised 
premises.  A.  Adler  Realty  Co.  v. 
Bloch  Bros.  (1911)  9  La.  App.  (Or- 
leans) 47. 

Of  course^  under  such  statutes  the 
lien  or  privilege  of  the  lessor  cannot 
be  enforced  as  against  the  goods  of 
the  tenant,  unless  within  the  statutory 
period  after  removal.  LangsdOrf  v. 
Le  Gardeur  (1875)  27  La.  Ann.  363; 
Holstein  v.  Knopf  (Quebec)  supra. 

Where  the  statutes  do  allow  a  lien 
against  a  purchaser  in  case  of  a  re- 
moval, it  is,  of  course,  necessary  that 
the  property  can  be  found  and  identi- 
fied. Andrews  Mfg.  Co.  v.  Porter 
(1895)  112  Ala.  381,  20  So.  475;  Deck- 
er V.  Rice  (1917)  137  Tenn.  478,  194  S. ' 
W»  87;  Farmers'  Elevator  Co.  v.  Ad- 
vance Thresher  Co.  (1916)  —  Tex. 
Civ.  App.  — ,  189  S.  W.  1018.  . 

In  Louisiana,  under  a  statute  hav- 
ing a  proviso  to  the  effect  that  the 
privilege  is  not  destroyed  if.  the  re- 
moved goods  continue  to  be  the  prop-  ' 
erty  of  the  lessee,  and  can  be  identi- 
fied,, the  landlord's  privilege  cabnot  be 
destroyed  by  the  removal  of  a  tenant's 
goods  by  the  personal  representative 
(curator)  of  the  letter's  estate  (Rob- 
inson V.  McCay  (1829)  8  Mart.  N.  S. 
(La.)  106),  or  by  seizure  by  the  sheriff- 
(Haralson  v.  Boyle   (1870)   22  La. 
Ann.  210)  ;  but  is,  of  course,  destroyed  - 
by  the  sale  thereof  after  r«noval 
(Desban  v.  Pickett  (1861)   16  La. 
Ann.  360;  St.  Charles  Hotel  Co.  v.  Taiv 
box  (1871)  23  La.  Ann.  716),  provided,.^ 
however,  that  the  sale  was  not  fraud- 
ulent (Worrell  v.  Vickers.  (1878)  80 ' 
La.  Ann.  202). 
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i  So  it  lias  been  held  that  the  provi- 
sions of  the  Philippine  Civ.  Code,  art. 
1S22,  T  7,  which  create  a  preference 
for  rent  as  to  "personal  property  of 
the  lessee  existing  on  the  wtate 
leased,  and  on  the  fruits  thereof,"  do 
not  confer  a  statutory  landlord's  lien 
upon  property  of  the  tenant,  which 
has  been  sold  prior  to  the  attempted 
enforcement  of  the  lien.  Pena  t. 
Uitchell  (1908)  9  PhUippine^  687; 
Macke  Rubert  (1908)  11  PhUipplne, 
480. 

On  the  other  hand,  in  Porto  Rico, 
under  the  Civil  Code,  which  gives  the 
landlord  a  privilege  for  rent  on  the 
'personal  property  of  the  lessee  exist- 
ing on  the  estate  leased,  and  on  the 
fruits  thereof,'*  the  mere  fact  that  the 
goods  of  the  tenant  have  passed  into 
the  hands  of  his  receiver  does  not 
destroy  the  landlord's  lien  or  privi- 
lege. Welch  &  Co.  V.  Central  San  Cris- 
tobal (1914)  7  Porto  Rico  Fed.  Rep. 
206. 

And  in  Texas  It  has  been  held  that, 
where  a  suit  to  foreclose  a  landlord's 
lien  for  rent  on  a  printing  plant  is  in- 
stituted before  the  plant  is  removed 
from  the  rented  premises,  such  plant 
Ib  subject  to  his  lien,  although  sold 
under  execution  in  favor  of  a  creditor 
to  the  tenant,  prior  to  the  obtaining  of 
a  judgment  foreclosing  the  lien  for 
rent  Irion  v.  Bexar  County  (1901)  26 
Civ.  App.  627,  63  S.  W.  560. 

And  to  the  general  effect  that  a  land- 
lord does  not  lose  his  lien  by  removal 
from  the  premises,  or  seizure  and  sale 
at  the  tefaant's  goods  by  operation  of 
law,  are  Holdane  v.  Sumner  (1872) 
16  WalL  (IX.  &)  600,  21  L.  ed.  264 
(see  also  Rose's  Notes  to  this  case), 
and  Miles  v.  James  (1866)  36  111.  899. 
And  see  Haralson  v.  Boyle  (1870)  22 
La.  Ann.  210. 

In  Abraham  v.  Nierosi  (1888)  87 
Ala.  173,  6  So.  293,  it  was  held  that 
th6  landlord's  lien  upon  goods  which 
hftve  been  brought  upon  the  premises 
after  the  expiration  of  the  original 
term,  but  while  the  tenant  is  con- 
tinuing in  possession  as  such,  is  not 
defeated  by  a  sale  thereof  to  a  third 
person, — at  least,  so  long  as  the  goods 
remain  on  the  demised  premises.  And 
since  the  right  to  a  landlord's  lien, 
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under  a  statute  creating  a  lien  upon 
crops  grown  on  demised  premisM,  de- 
pends on  the  existence  of  the  reli^on 
of  landlord  and  tenant,  such  a  Hen 
does  not  attach  to  a  crop  sold  before 
the  tenancy  began,  but  not  removed 
until  after  the  creation  thereof.  Had- 
den  V.  Powell  (1860)  17  Ala.  314 
(crop  was  sold  while  the  tenant  occu- 
pied the  land  under  a  contract  of  puiv 
chase,  but  was  not  removed  until  after 
the  rescission  of  that  contract  and  the 
creation  of  a  tenant). 

b.  MaMa  fOe  and  hona  flOe  jmrdkoMrs. 

1.  Maia  JUlea. 

The  general  rule  that  removal  or 
sale  of  a  tenant's  property  does  not 
destroy  the  landlord's  lien  is  especial- 
ly true  where  the  goods  were  pur* 
chased  from  the  tenant  with  knowl- 
edge, either  active  or  constructive,  of 
the  landlord's  lien. 

Alabama. — Dulany  T.  Dicfcerson 
(1847)  12  Ala.  601 ;  Lomax  v.  Le  Grand 
&  Co.  (1877)  60  Ala.  587;  Scaife  v. 
Stovall  (1880)  67  Ala.  237  (expressly 
60  provided  by  early  statute,  and  so 
held  under  later  statutes  which  con- 
tained no  express  provision) ;  Robin- 
son V.  Lehman  (1882)  72  Ala.  401; 
Weil  V.  McWhorter  (i891)  94  Ala.  640. 
10  So.  181;  McKleroy  v.  Cantey 
(1891)  95  Ala.  295,  1!  So.  258;  Atkin- 
son r.  James  (1892)  96  Ala.  214,  10 
So.  846;  Ehrman  v.  Oats  (1893)  101 
Ala.  604, 14  So.  361 ;  Andrews  Mfg.  Co. 
V.  Porter  (1896)  112  Ala.  381,  20  So. 
475;  Foxworth  v.  Brown  Bros.  (1897) 
120  Ala.  59,  24  So.  1;  Bush  v.  Willis 
(1900)  180  Ala.  396,  30  So.  443. 

Arizona. — Murphey  v.  Brown  (1909) 
12  Ariz.  268,  100  Pac.  801. 

Arkansas. — ^Hunter  v.  Matthews 
(1899)  67  Ark.  362,  66  S.  W.  144; 
Jacobson  v.  Atkins  (1912)  103  Ark. 
91,  146  S.  W.  133. 

Illinois. — Prettyman  v.  Unland 
(1875)  77  III.  206;  Harvey  v.  Hampton 
(1903)  108  111.  App.  601. 

lowa^SUber  v.  Collins  (1904)  124 
Iowa,  648,  100  N.  W.  627. 

Kansas.— Scully  v.  Porter  (1896)  57 
Kan.  322,  46  Pac.  313;  Maelzer  v. 
Swan  (1907)  75  Kan.  496,  89  Pac 
1037. 

Missiwippt— Storm  v.  Green  <1876) 
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61  Miss.  108;  Dunn  r.  Kelly  (1880)  67 
Hiss.  825;  Cohn  Smith  (1887)  64 
Hiaa.  816,  2  So.  244. 

Hiasoari — Mitchell  t.  Samford 
(1910)  149  Mo.  App.  72, 130  S.  W.  99; 
Dubach  v.  Dysart  (1914)  184  Mo.  App. 
702,  171  S.  W.  697. 

Tmneaaee.  —  Phillips  v.  Maxwell 
(1872)  1  Bazt  25. 

If  tiie  purchaaer  haa  knowledge  of 
the  luidlord'a  lien,  he  may  be  re- 
garded as  parehasing  subject  to  it. 
Cknremor  v.  Davis  (1862)  20  Ala.  366; 
Scaife  t.  Stovall  (1880)  67  Ala.  237; 
Weil  V.  McWhorter  (1891)  94  Ala.  640, 
10  So.  131.  And  it  has  been  stated 
generally  that  the  lien  continues  until 
the  removed  chattel  paaaea  into  the 
possession  of  a  purchaser  without 
notice.  Lomax  v.  Le  Grand  &  Co. 
(1877)  60  Ahu  537. 

It  is  not  material  that  the  goods 
were  not  sold  until  after  removal,  pro- 
vided the  purchaser,  at  the  time,  had 
at  least  constructive  notice  of  the  lien. 
Atkinson  v.  James  (1892)  96  Ala.  214, 
10  So.  846.  The  same  baa  been  held 
where  the  goods  were  purchased  from 
the  tenant  while  they  were  still  upon 
the  leased  premises.  Scully  v.  Porter 
(1896)  67  Kan.  322,  46  Pac.  318  (hold- 
ing that  one  who  purchases,  from  a 
tenant  who  he  knows  or  ought  to 
know  in  such,  a  crop  in  the  tenanlfa 
posaessimi  before  ita  removal  from  the 
demiaed  premises,  eannot  be  regarded 
as  a  bona  fide  purchaser,  and  saying 
that  "so  long  as  the  property  remains 
on  the  leased  premises  it  affords  no- 
tice to  all  who  deal  with  the  tenant^). 

And  a  secret  and  unlawful  removal 
of  a  tenant's  goods  friHn  demised 
premises  by  a  third  party  does  not 
prevent  their  being  pursued  into  the 
hands  of  such  third  person.  Auld  v. 
Laurent  (1864)  8  Lower  Can.  Jur. 
146.  And  a  tenant  eannot  remove  his 
movables  from  the  demised  premises 
for  the  purpose  of  avoiding  the  land- 
lord's privilege  for  rent,  although  he 
apparently  has  left  enough  to  satisfy 
the  same,  Vanier  v.  Bonenfaut 
(1916)  Rap.  Jud.  Quebec  48  G.  S.  363. 

On  the  other  hand,  it  has  been  held 
that,  where  the  statute  merely  gives  a 
"lien  on  the  crop"  raised  on  the  leased 
pnnises,  a  priority  of  satisfaction 


only  la  given,  so  that  the  landlord  haa 
no  claim  against  a  purchaser  from  the 
tenant,  even  though  such  purchaser 
had  knowledge  of  the  lien.  Bryan  v. 
Buckholder  (1847)  8  Humph.  (Tenn.) 
661.  The  court  said:  "The  Act  of 
1826,  chap.  21,  §  1,  gives  the  land- 
lord a  lien  on  the  crop,  and  declares 
that  the  debt  for  rent  'shall  have  pre- 
cedence over  all  other  debts'  for  three 
months  after  the  rent  shall  fall  due. 
By  its  plain  raeifning  a  priority  of  sat- 
isfaction only  is  given.  ...  It  may 
be  true,  as  argued,  that  the  objects  of 
this  statute  will  be  defeated  by  un- 
principled tenants;  nevertheless,  the 
courts  can  extend  the  remedy  no  fur- 
ther than  the  legislature  has  thought 
proper  to  go  In  the  statute.  It  is  im- 
possible to  devise  a  system  of  law 
that  will  always  afford  relief  for  in- 
juries sustained  by  means  of  unprin- 
cipled men.  And  this  is  but  one  of 
the  many  instances  where  the  party  la 
without  remedy."  However,  this  im- 
perfection of  statute  was  subsequent- 
ly remedied,  and  the  landlord  given  a 
right  to  pursue  the  crop  in  accordance 
with  the  general  rules.  See  Phillips 
V.  Maxwell  (1872)  1  BaxL  (Tenn.)  25, 
and  Decker  v.  Bice  (1917)  137  Tenn. 
478,  194  S.  W.  87,  as  set  out  in  this 
subdivision. 

2,  Bonm.  JkM. 

One  exception  to  the  general  rule 
discussed  supra,  X.  a,  is  to  the  effect 
that,  in  the  case  of  a  sale  of  the  ten- 
ant's goods,  the  landlord's  statutory 
lien  thereon  for  rent  is  not  good  as 
against  a  bona  fide  purchaser,  with- 
out notice,  either  actual  or  construc- 
tive, of  the  lien,  who  has  the  goods  In 
his  possession. 

United  SUtes.— Webb    v.  Sharp 
(1872)  13  Wall.  14,  20  L.  ed.  478  (see 
also  Rose's  Notes  to  this  case) ;  Re 
-Scruggs  (1913)  205  Fed.  673. 

Alabama. — Crovemorv.Davis  (1862) 
20  Ala.  866;  Bamett  v.  Warren  (1886) 
82  Ala.  667,  2  So.  467;  Foxworth  v. 
Blown  Bros.  (1897)  120  Ala.  69,  24  So. 
1;  Bush  V.  Willis  (1900)  130  Ala.  396, 
30  So.  443;  Worthington  v.  Long 
(1913)  9  Ala.  App.  617,  64  So.  174. 

Arizona. — Murphey  v.Brown  (1909) 
12  Aria.  268,  100  Pac.  801. 
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i  Arkansas. — Hunter  v.  Blatthews 
'  (1899)  67  Ark.  362,  65  S.  W.  144. 

Georgia. — Thornton  v.  Carver 
(1888)  80  Ga.  397,  6  S.  E.  916. 

Iowa.— Grant  v.  Whitwell  (1859) 
9  Iowa,  152;  Nesbitt  v.  Bartlett  (1863) 
14  Iowa,  485  (cow).  But  compare 
other  Iowa  cases  as  set  out  and  quoted 
infra,  this  subdivision. 

Kansas.— Scully  v.  Porter  (1896)  57 
Kan.  322,  46  Pac.  J313;  Haelzer  t. 
Swan  (1907)  76  Kan.  496,  89  Pac. 
1037. 

■  Kentucky.— Stone  v.  Bohm  Bros. 
(1880)  79  Ky.  141;  Monarch  v.  Dean 
(1882)  3  Ky.  L.  Rep.  757. 

Mi8sissU>pL — White  v.  Miazza- 
Woods  Constr.  Co.  (1920)  —  Miss.  — > 
84  So.  181. 

Especially  if  the  purchase  was  made 
after  removal  of  the  property  by  the 
tenant.  Scaife  v,  Stovall  (1880)  67 
Ala.  237;  Worthington  v.  Long  (1913) 
9  Ala.  App.  617,  64  So.  174.  In  Scaife 
V,  Stovall  (Ala.)  supra,  the  court  dis- 
cussed this  question  as  i  follows : 
"Against  every  analogous  right  or 
lien  springing  up  from  the  contract 
or  relation  of  parties  known  to,  recog- 
nized, and  enforced  by  law,  not  the 
mere  creature  of  a  statute,  a  bona  fide 
purchaser  is  protected.  It  may  well 
be  said,  the  law  delights  in  his  pro- 
tection and  regards  it  as  a  wise  policy, 
founded  in  the  demands  of  justice,' 
promotive  of  commerce,  to  save  him 
from  mere  charges  or  encumbrances 
of  the  ownership,  of  which  he  can- 
not, by  any  prescribed  measure  of  dili- 
gence, acquire  notice.  Statutes  are 
always  read  and  construed  in  the  light 
of  the  common  law,  and  are  not  re- 
garded as  infringing  upon  its  rules 
and  principleSf  save  so  far  as  may  be 
expressed,  or  fairly  implied  to  give 
them  full  operation.  .  .  .  All  that 
can  be  said  is  that  the  present  statute 
is  silent  as  to  the  persons  in  whose 
possession  the  crop  may  be  levied  on 
by  attachment,,  leaving  that  question, 
if  a  controversy  arises  as  to  it,  to  be 
determined  by  the  common  law,  and 
that  law  intervened  for  the  protection 
of  the  bona  fide  purchaser,  who  has 
equal  equity  with  the  landlord,  and 
the  legal  title  attached  to  it" 
'    And  this,  although  the  statute  creat- 
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ing  the  lien  broadly  provides  that  it 
shall  have  preference  "over  any  mort- 
gage or  other  conveyance  of"  property 
made  by  the  tenant  or  his  agent. 
Hunter  v.  Matthews  (1899)  67  Arfc. 
862,  55  S.  W.  144.  Nor  does  the  fact 
that  the  statute  creating  the  land- 
lord's lien  declares  it  superior  to  other 
liens  render  it  superior  to  the  rights 
of  a  bona  fide  purchaser.  Thornton  v. 
Carver  (1888)  80  Ga.  397.  6  S.  £.  916. 
The  court  said:  "The  statute  simply 
makes  this  lien  superior  to  other  liens. 
But  it  does  not  operate  upon  the  title; 
it  does  not  say  that  this  lien  is 
superior  to  the  title  acquired  by  a 
bona  fide  purchaser.  It  is  argued  that 
it  has  always  been  the  policy  of  the 
law  to  protect  landlords;  but  it  may 
be  replied  that  the  policy  of  the  law, 
as  we  have  shown,  has  alw^s  been  to 
protect  innocent  purchasers  also. 
Landlords  generally  are  on  or  near  the 
rented  premises,  and  have  better  op- 
portunities to  look  after  their  rights 
and.  interests  than  purchasers  would 
ordinarily  have  if  the  latter  were 
charged  with  notice  of  secret  liens 
upon  the  property  purchased.". 

And  it  has  been  held  that  a  iKnd- 
lord's  lien  cannot  be  enforced  against 
bona  fide  purchasers  who  take  the 
property  off  the  demised  prenises, 
even  though  the  statute  expressly  pro^ 
vides  that  the  landlord  shall  have  a 
lien  good  for  a  specified  time  after  re- 
moval. Stone  V.  Bohm  Bros.  (1880) 
79  Ky.  141;  Monarch  v.  Dean  (1682)  8 
Ky.  L.  Rep.  757.  Especially  if  the 
statut(»7  period  has  elapsed  before 
the  privilege  of  the' lessor  is  sought  to 
be  enforced.  Haralson  v.  Boyle 
(1870)  22  La.  Ann.  210. 

And  it  has  been  held  that  a  land- 
lord's lien  on  products  raised  on  the 
demised  premises  does  not  apply  to 
crops  upon  which  a  bona  fide  lien  has 
been  acquired  by  a  thir(^  person,  after 
the  removal  of  such  crops  from  the 
premises  by  the  tenant.  Governor 
V.  Davis  (1862)  20  Ala.  366.  (In  this 
case  the  tenant  removed  the  crop  from 
the  demised  premises  and  stored  it  in 
a  warehouse  where  an  execution  was 
levied  upon  it  in  ignorance  of  any- 
right  of  the  lessor  to  a  lien.) 

And  in  Washington,  under  a  ststute 


Digitized  by 


ANNO.— LANDLORD'S  STATUTORY  LIEN. 


827 


giving  a  landlord  a  prior  and  pre- 
ferred lien  upon  crops  grown  on 
demised  premises  for  his  rental*  to  be 
■flMTted  by  filing  a  claim  therefor,  it 
has  been  held  that  such  priority  and 
preference  depend  upon  notice,  the 
lien  being  a  special  one  requiring  the 
exercise  of  an  option  and  the  filing  of 
a  claim  of  the  same,  so  that  in  the 
absence  of  recording  it  will  not  oper- 
ate to  defeat  purchasers  in  good  faith. 
Id  other  words,  notice  does  not,  as  in 
some  states,  arise  out  of  the  tenancy, 
but  by  the  assertion  and  filing  of  a 
claim  of  lien.  Chute  v.  Brown  (1918) 
103  Wasth.  364,  174  Fac.  438. 

But  in  a  number  of  jurisdictions  it 
has  been  held  that  a  landlord  may,  in 
certain  instances,  enforce  his  lien, 
even  against  a  bona  fide  purchaser  for 
valae. 

Thus,  in  Illinois,  it  has  been  held 
that  if  the  goods  of  the  tenant  upon 
which  the  landlord  had  a  lien  can  be" 
found  and  identified,  such  goods  are 
itill  subject  to  the  lien,  although  they 
have  passed  into  the  hands  of  a  bona 
fide  purchaser  for  value.  In  other 
words,  the  landlord  can  follow  the 
goods  and  seize  the  same  whenever 
found,  provided  they  can  be  identi- 
fied. Finney  v.  Harding  (1891)  136  i 
OL  67S,  12  L.RJ^s  606,  27  N.  E.  289,  re-  . 
rersing  (1889)  82  111.  App.  98. 

And  in  Iowa  it  has  been  held  that 
goods  used  by  a  tenant,  or  crops 
grown  on  leased  premises  and  not  , 
rach  as  are  held  for  sale  in  the  usual 
course  of  trade,  are  subject  to  the 
landlord's  statutory  lien,  notwith- 
1  standing  they  are  in  the  hands  of  a 
I  bona  fide  purchaser  for  value,  the 
!  Iowa  Landlord's  Lien  Statute  provid* 
ing  no  protection  for  persons  having 
i  00  notice  thereof.  Richardson  Bros. 
T.  Petersen  (1882)  68  Iowa.  724.  13  N. 
V.  68  (cow)  ;  Holden  v.  Cox  (1883) 
W  Iowa,  449,  15  N.  W.  269  (crops)  ; 
Thompson  v.  Anderson  (1892)  86 ' 
bwa,  703,  53  N.  W.  418  (live  stock 
iKd  upon  the  demised  premises  for 
file  pnrpose  of  being  fed  and  improved 
in  the  usual  way  of  stock  raising,  as 
distinguished  from  stock  kept  for  sale 
only,  on  premises  rented  for  such  pur- 
pose); Evans  v.  Collins  (1896)  94 
bn,  482,  62  N.  W.  810  (crops)  ;  BhOce 


V.  Counselman  (189B)  96  Iowa,  219, 
68  N.  W.  679  (crops) ;  Boyd  v.  Stipp 
(1911)  161  Iowa,  276,  131  N.  W.  222 
(crops) ;  Hodges  v.  Trans-Mississippi 
Grain  Co.  (1913)  161  Iowa,  496,'  148  N. 
W.  601  (crops).  In  the  Hodges  Case, 
the  court,  referring  to  the  contention 
that  the  purchaser  was  an  innocent 
one,  without  notice  of  the  landlord's 
lien,  sail):  "This  fact  is  not  control- 
ling, even  if  it  were  true.'*  And  in  the 
Richardson  Case  the  court  said:  "The 
lien,  given  by  the  statute  is  a  charge 
upon  the  property  of  the  tenant  speci- 
fied, to  secure  the  rent  due  under  the 
lease.  It  attaches  to  the  propert7 
and  cannot  be  defeated  by  the  sale  oi^ 
removal  thereof.  If  it  could  be  de- 
feated in  that  way  at  tiie  option  of  the 
tenant,  the  security  would  be  worth- 
less,  and  the  purpose  of  the  statute  to 
protect  the  landlord  would  be  de- 
feated. The  vendor  of  personal  prop- 
erty transfers  the  title  and  interest 
he  holds  therein,  subject  to  liens 
recognized  by  the  law.  This  rule  pre- 
vails in  all  cases  except  those  wherein 
a  purchaser,  without  notice,  is  pro- 
tected by  statute,  as  under  the  Regis- 
try Laws.  If  a  statute  creating  a  Hen 
provides  for  no  protection  in  favor  of 
persons  having  no  notice  thereof, 
property  subject  thereto  cannot  be 
transferred,  free  of  the  lien,  on  the 
ground  that  the  purchaser  has  no  no- 
tice of  its  existence.  Unless  these 
principles' be  recognized,  the  lien  con- 
ferred by  the  statute  above  quoted 
would  fail  to  give  protection  to  the 
landlord."  And  in  Holden  v.  Cox 
(1883)  60  Iowa,  449,  IS  N.  W.  269, 
supra,  the  court  distinguished  Grant 
V.  Whitwell  (1859)  9  Iowa,  162,  and 
Nesbitt  V.  Bartlett  (1863)  14  Iowa, 
485,  supra,  this  subdivision,  which 
reached  a  contrary  conclusion,  and 
limited  the  application  of  the  rule  that 
a  landlord  cannot  enforce  his  stat'- 
utory  lien  against  a  bona  fide  purchas- 
er from  the  tenant.  It  said:  ''Section 
2017  of  the  Code  provides  that  the 
landlord  shall  have  a  lien  for  his  rent 
upon  all  crops  grown  upon  the  de- 
mised premises.'  This  provision 
would,  of  course,  be  snflBcient  to  en- 
able the  landlord  to  follow  the  crop 
into  the  hands  of  a  persott  who  was  a 
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mere  trespasser,  bat  the  defendant 
contends  that  it  is  not  sufficient  to 
enable  the  landlord  to  follow  the  crop 
into  the  hands  of  a  purchaser.  His 
argument  is  that  the  tenant  must,  in 
the  nature  of  the  case,  be  allowed  to 
market  his  crop,  and,  if  so,  that  he 
must  be  allowed  to  give  a  good  title. 
In  support  of  his  proposition,  he  cites 
Grant  v.  Whitwell  and  Nesbitt  v. 
Bartlett  (Iowa)  supra.  It  is  not  easy, 
we  think,  to  lay  down  any  general 
rule  which  shall  clearly  distinguish 
between  and  reconcile  all  the  deci- 
sions which  have  been  made  upon  the 
subject  of  the  landlord's  lien.  In 
Grant  v.  Whitwell,  it  was  held  that, 
while  a  stock  of  goods  kept  merely  for 
sale  upon  the  demised  premises  is  kept 
for  use  within  the  meaning  of  the  stat- 
ute, and  so  is  subject  to  a  lien  in  favor 
of  the  landlord,  yet  such  lien  does  not 
follow  the  goods  sold  in  the  ordinary 
course  of  trade.  Such  ruling  seemed 
to  be  necessary  to  avoid  the  absurdity 
of  supposing  that  ttie  legislature  in- 
tended that  the  landlord  should  be 
allowed  to  assert  his  lien  upon  goods 
thus  sold.  The  doubt,  if  any,  arises 
upon  the  construction  given  the  word 
used,  as  including  the  meaning  'kept 
for  sale/  But  the  decision  has  been 
too  long  acquiesced  in  to  justify  now 
any  serioaa  criticism.  Besides,  we 
think  that  no  great  practical  difficulty 
has  ever  resulted  directly  from  it. 
The  difficulty,  if  any,  has  been  to  re- 
sist the  application  of  the  logic  in 
cases  of  a  somewhat  different  charac- 
ter. In  Nesbitt  v.  Bartlett,  the  ques- 
tion was  as  to  whether  a  landlord's 
lien  upon  a  tenant's  cow  follows  the 
cow  when  sold,  and  it  was  held  that 
it  did  not  The  cow,  it  was  thought, 
could  not  be  presumed  to  be  kept  sole- 
ly for  use,  but  partly  for  sale,  and 
being  so  kept  it  was  thought  that  the 
case  came  under  Grant  v.  Whitwell. 
The  attempt  is  now  to  apply  the  doc- 
trine to  crops,  and  we  are  asked  to 
hold  that,  as  crops  are  kept  for  sale, 
they  may  be  sold  and  the  landlord's 
lien  be  devested  by  the  sale.  Yet,  if 
we  30  hold,  the  statute  will  have  but 
little  practical  operation.  The  land- 
ord's  right  would  be  reduced  to  the 
right  to  seize  his  tenant's  crops  in  his 


hands,  or  to  pursue  them  as  against  a 
trespasser;  and  we  cannot  think  that 
that  was  the  intention.  The  decision 
in  Grant  v.  Whitwell  was  based  upon 
the  idea  that  the  lien  rested  upon  the 
stock  as  a  mass.    Where  goods  are 
sold  in  the  ordinary  course  of  trade, 
they  are  sold  with  the  view  to  replen- 
ishment. The  stock  as  a  mass  is  pre- 
served, and  the  lien  holder  suffers  no 
detriment.    The  same  thing  may  be 
said,  with  some  slight  propriety,  at 
least,  of  the  mass  of  live  stock  with 
which  the  agriculturalist  stocks  his 
farm.   Sales  may  be  made,  but  tha 
proper  conduct  of  a  farm  requires  the 
continuity  of  tiie  mass.  With  annual 
crops  it  is  different.  Each  year's  sales 
and  consumption  may  properly  enough 
exhaust  the  mass.  Wright,  J.,  in  Nes- 
bitt V.  Bartlett,  quotes  from  the  opin- 
ion in  Grant  v.  Whitwell  so  much  as 
expresses  the  idea  that  the  lien  is 
upon  the  stock  in  mass,  and  we  are 
aUowed  to  infer  that  this  principle 
was  deemed  applicable  in  Nesbitt  v. 
Bartlett,  and  sufficient  to  justify  the 
decision.    We  can  hardly  think  that 
the  court  intended  to  go  so  far  as  to 
hold  that  a  landlord  has  no  lien  that 
is  enforceable  against  a  purchaser, 
upon  anything  which  a  tenant  keeps 
upon  the  premises  for  sale.  Some- 
thing is  said,  to  be  sure,  about  the  fiex- 
bility  that  should  be  given  the  rule. 
But  the  idea,  and  the  language  used, 
seem  to  be  derived  from  Grant  v. 
Whitwell,  and  we  do  not  think  that 
we  should  be  justified  in  carrying  the 
doctrine  of  flexibility  much  farther 
than  the  court  did  in  that  case.  We 
certainly  cannot  give  full  scope  to  it, 
and  hold  that  a  landlord's  lien  is  to 
be  enforced  only  when  it  is  wholly 
consistent  with  the  tenant's  conven- 
ience.  Whether  a  court  can  take  no- 
tice that  there  are  different  degrees  of 
convenience,  and  whether  it  would  "be 
possible  to  lay  down  any  reliable  rule 
by  which  a  distinction  could  be  drawn 
between  the  different  degrees  of  con- 
venience, we  need  not  determine.  The 
sale  in  this  case  was  of  500  bushels  of 
corn.   Whether  the  mass  from  which 
the  sale  was  made  was  large  or  small, 
the  corn  sold  was  a  substantial  part  of 
the  mass,  and  if  the  landlord's  lien  Ss 


Digitized  by 


ANNO.— LANDLORD'S  STATUTORY  UEN; 


829 


Bot  to  be  respected  in  this  case,  then  a 
landlord  has  no  lien  upon  his  tenant's 
crops  as  asainst  a  purchaser." 

So,  in  Texas,  under  a  statute  ex- 
pressly  creating  a  landlord's  lien  for 
rent  upon  crops  grown  on  demised 
premises,  and  impliedly  and  substan- 
tiaily  providing  that  the  lien  shall 
hold  the  crop  so  long  as  it  remains  on 
the  premises,  and  in  case  of  removal 
until  the  Ist  day  of  January  after  its 
matority,  or  for  a  specified  time,  it  has 
been  held  that  any  purchaser  of  the 
crop  before  the  1st  of  January  next 
ancceeding  its  maturity,  or  during  the 
Bpeci&ed  statutory  period,  takes  it 
until  that  date  subject  to  the  lien, 
even  though  he  was  a  purchaser  in 
good  faith  and  in  actual  ignorance  of 
the  lien.  Mathews  v.  Burke  (1870)  82 
Tex.  419,  construing  Paschal's  Dig. 
arts.  6027-6037,  which  extended  the 
lieo  until  January  Ist  after  maturity; 
American    Cotton    Go.    v.  Phillips 
(1902)  81  Tex.  CiT.  App.  79,  71  S.  W. 
320,  construing  a  statute  extending 
the  landlord's  lien  for  thirty  days 
after  removal  of  the  crop  from  the 
demised  premises;  Ingraham  v.  Rich 
(1911)  —  Tex.  Civ.  App.  — ,  136  S.  W. 
MS  (same  as  preceding  case)  ;  Farm- 
as'  Elevator  Co.  v.  Advance  Thresher 
Co.  (1916)  —  Tex.  Civ.  App.  — ,  189  S. 
yr.  1018  (same).  In  the  Mathews  Case, 
the  court  said:   "Whoever  purchased 
it  previous  to  the  1st  of  January,  1868, 
held  it  in  trust  for  the  payment  of 
the  rent  due  the  landlord.  Good  faith 
and  innocence,  and  ignorance  of  the 
statutory  Ken  in  this  or  any  other  sim- 
ilar case,  forms  no  defense  to  the  pur- 
chaser.   The  statutes  of  the  state 
inform  all  persons  that  a  lien  exists 
apon  all  products  and  crops  of  a 
rented  place  for  the  payment  of  the 
rent  till  the  1st  day  of  January  suc- 
ceeding the  raising  the  crop,  and  these 
nme  statutes  bid  all  purchasers  of 
cotton  to  beware  how  they  purchase 
tOl  that  time.  It  is  not  our  province  to 
decide  apon  the  hardness  of  a  statute 
in  its  application  to  a  particular  case, 
or  to  pronounce  it  good  or  bad,  but 
simply  to  say  what  the  statutes  pro- 
vide in  a  given  state  of  things." 

Again,  in  Texas,  under  a  statute 
giving  a  landlord  a  preference  lien 


apon  all  the  property  of  the  tenant  on 
tne  premises  during  the  term,  and  lor 
one  month  after  removal,  it  nas  been 
held  that  one  who  t>uys  property  sai>- 
ject  to  the  landlord's  lien,  from  a  ten- 
ant, witnin  the  statutory  period  after 
removal  thereof  from  the  premises 
and  before  the  levy  of  a  warrant  seed- 
ing the  enforcement  of  the  lien,  but 
after  Service  of  citation  la  a  suit 
therefor,  takes  subject  to  any  Judg- 
ment tnat  may  be  rendered  against  tue 
tenant,  although  at  the  time  of  pur- 
,  chase  he  had  no  actual  knowledge  tnat 
proceedings  had  been  instituted  to 
foreclose  the  landlord's  lien.  York  v. 
Carlisle  (1898)  19  Tex.  Civ.  App.  269, 
46  S.  W.  267.  The  court  said:  "Tne 
lien  given  by  the  statute  in  favor  of 
the  landlord  attaches  by  operation  of 
law  to  the  property  of  the  tenant  sit- 
uated upon  the  rented  premises,  and 
for  one  month  after  its  removal  there- 
f-rom.  The  institution  of  the  init  to 
enforce  this  lien  put  in  motion  the 
remedy  provided  by  the  statute,  to 
subject  the  property  of  the  tenant 
which  was  upon  the  rented  premises 
to  the  satisfaction  of  the  demand  due 
the  landlord  for  rent;  and  after  the 
institution  of  the  suit, — at  least,  after 
the  service  of  the  citation  upon  the 
tenant, — such  property  would  be  in  lis 
pendens,  and  a  purchaser  from  the 
tenant  daring  that  time  would  acquire 
his  right  subject  to  the  Judgment  that 
may  finally  be  rendered  against  his 
vendor.  It  Is  the  policy  of  the  law  to 
keep  the  subject-matter  of  litigation 
within  the  power  of  the  court,  so  that 
effect  may  be  given  to  the  decree  that 
may  be  finally  entered.  Otherwise, 
rights  that  may  exist,  and  for  the  en- 
forcement of  which  the  siiit  is 
brought,  may  be  defeated  by  succes- 
sive alienations  or  the  intermeddling 
of  third  parties.  Of  course,  it  is  true 
that  the  pending  suit  is  only  notice  of 
the  matters  which  appear  upon  the 
face  of  the  pleadings,  and  may  be  lit- 
igated, and  a  purchaser  pendente  lite 
can  only  be  affected  by  an  acticm 
pending  concerning  the  property  pur- 
chased. Now,  the  statute,  in  terms, 
gives  the  landlord  a  Ken  upon  all  the 
property  of  the  tenant  upon  the  rented^ 
premises,  or  which  has  been  removedi 
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therefnmt  within  one  month  before 
suit,  and  a  purchaser  from  the  ten- 
ant* in  the  nature  of  things,  must 
know  that  when  a  suit  is  instituted  to 
foreclose  the  lien  the  im>perty  of  the 
tenant,  so  situated  upon  the  premises, 
may  be  brought  into  litigation;  and 
that  under  the  terms  of  the  statute  a 
distress  warrant  may  be  finally  levied 
upon  it,  and  that,  unless  sonft  valid 
defense  is  interposed  by  the  tenant,  it 
may  be  subjected  to  the  satisfaction  of 
the  final  judgment  that  may  be  ren- 
dered in  favor  of  the  landlord.  It  is 
true  the  distress  warrant,  at  the  time 
the  appellee  purchased,  had  not  been 
levied  upon  the  animal  in  question, 
but  the  claim  asserted  by  the  appel- 
lant, together  with  the  citation,  was 
information  of  the  fact  that  the  land- 
lord was  seeking  to  assert  and  fore- 
close the  lien  against  the  property  of 
the  tenant,  which  was  or  had  been 
upon  the  rented  premises.  This  was 
notice  sufficient  that  the  right  of  lien 
as  to  Buch  property  would  be  litigated, 
and  the  subsequent  levy  of  the  dis- 
tress warrant  upon  the  identical  prop- 
erty in  controversy  was  simply  addi- 
tional means  resorted  to,  to  bring  it 
within  the  custody  of  the  law.  The 
lien  ^sted  by  force  of  the  statute, 
and  the  distress  warrant  was  the 
means  onployed  to  preserve  it." 

And  in  Tennessee,  by  virtue  of  a 
statutory  provision  permitting  en- 
forcement of  a  landlord's  lien  against 
his  tenant's  crop  "in  whosesoever 
hands  it  may  be,"  the  landlord  may 
pursue  and  enforce  his  lien  on  the 
crops  of  his  tenant,  even  tiiough  they 
be'  in  the  hands  of  a  purchaser  with- 
out notiee  of  the  lien;  but  the  con- 
trary is  the  case  where  he  attempts 
to  reach  the  proceeds.  Phillips  v. 
Maxwell  (1872)  1  Baxt  (Tenn.)  25; 
Decker  v.  Rice  (1917)  187  Tenn.  478, 
194  S.  W.  87. 

And  in  Mississippi,  under  a  statute 
giving  a  landlord  a  lien  on  agricul- 
tural products,  and  making  it  a  penal 
offense  to  remove  any  part  of  the  crop 
from  the  demised  premises  until  the 
lien  is  discharged,  it  has  been  held 
that  a  crop  which  had  been  removed 
&nd  then  sold  might  be  followed  and 
seized,  the  same  as  proper^  subject  to 


a  judgment,  even  as  against  a  bona 

fide    purchaser.     Westmoreland  v> 
Wooten    (1876)    51   Miss.   826,  as 
affected  by  the  decision  on  a  subse- 
quent appeal  in  (1879)  66  Miss.  422; 
Henry  v.  Davis  (1882)  60  Miss.  212; 
Fitzgerald  v.  FowUces  (1882)  60  Miss. 
270;  Newman  v.  Bank  of  Greenville 
(1889)  66  Miss.  328,  5  So.  753  (ex- 
pressly holding  that  the  lien  is  good  as 
against  a  bona  fide  purchaser  for 
value);  Warren  v.  Jones  (1892)  70 
Miss.  202,  14  So.  26  (holding  that 
knowledge  or  notice  of  the  tenancy  is 
not  material  upon  the  question  of  the 
liability  of  the  purchaser) ;  Applewhite 
V.  Nelms  (1893)  71  Miu.  482,  14  So. 
443  (holding  that  in  equity  tite  pur- 
chaser from  the  principal  tenant  must 
be  proceeded  against  before  the  crop 
of  a  subtenant  can  be  subjected ) ;  - 
Millsaps  V.  Tate  (1897)  75  Miss.  150. 
21  So.  663  (holding  that  "notice  or 
want  of  notice"  are  of  "no  force  in 
determining  the  liability  of  the  pur* 
ehaser*');  Ball  v.  Sledge  (1908)  82 
Miss.  749,  100  Am.  St.  Rep.  654,  35  So. 
447;  W.  L.  Robinson  Co.  v.  Weathersby 
(1911)    101   Miss.  724,   67  So.  983 
(holding  that  the  lien  can  be  enforced 
against  a  bona  fide  purchaser).  And 
see  Eason  v.  Johnson  (1891)  69  Miss. 
371,  12  So.  446,  and  Scarborough  v. 
Lucas  (1918)  119  Miss.  128,  80  So. 
S21.    In  Millsaps  v.  Tote  (1897)  75 
Miss.  160,  21  So.  663,  supra,  the  court 
said:    "Liability  attaches  in  such  a 
case  because  of  the  wrongful  acquisi- 
tion of  the  property  by  a  purchaser 
while  it  was  subject  under  our  statute 
to  the  landlord's  lien.'*  Bu*.  a  statute 
rendering  a  purchaser  of  a  crop  from 
a  tenant  liable  to  the  landlord's  lien 
has  no  extraterritorial  effect,  so  that  a 
purchaser  outside  of  the  jurisdiction 
cannot  be  subjected  to  the  lien.  Ibid. ; 
Ball  V.  Sledge  (1903)  82  Miss.  749,  lOO 
Am.  St.  Rep.  654,  86  So.  447. 

In  Indiana,  North  Carolina,  tukd 
South  Carolina,  the  rule  seems  to  be 
that  a  purchaser  of  a  crop  from  a  ten- 
ant is  bound  to  take  notice  of  the  land- 
lord's statutory  lien,,and  that  the  pur- 
chaser cannot  obtain  a  better  title  to 
the  crop  than  the  tenant  had.  See 
Kennard  v.  Harvey  (1881)  80  Ind.  37; 
Campbell  v.  Bowen  (1899)  22  Indl 
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App.  5S2,  54  N.  E.  409;  Keim  v.  Myers 
(1909)  44  Ind.  App.  299,  89  N.  E.  373; 
Belcher  v.  Grimsley  (1883)  88  N.  C. 
88,  and  Hamilton  v.  Stubbs  Co.  (1916) 
106&C.157,  89S.E.  554.  In  Belcher 
T.  Grimsley  (1888)  88  N.  C  88»  supra, 
Ae  court  said  that  the  fact  titat  the 
purchaser  had  no  notice  of  the  land- 
lord's claim  could  not  impair  it,  as  the 
question  was  one  of  title,  and  the  ten- 
ant could  convey  no  better  right  to 
the  property  than  he  himself  pos- 
sessed. In  other  words,  that  '*the  prin- 
ciple 'caveat  emptor' "  applied  with  ' 
foil  force. 

A  Salea  in  due  course  of  friMlnM*. 

It  is  conceded  by  practically  all,  if 
not  all,  of  the  courts  which  have 
passed  upon  the  question  that,  if  the 
Koods  of  a  tenant  have  been  sold  by 
him  in  "the  ordinary^  course  of  trade," 
th^  are  not  subject  to  the  landlord's 
lien,  such  a  case  being  regarded  as 
forming  an  exception  to  the  general 
rule  discussed  supra,  X.  a.  The  fol- 
lowing decisions  support  this  excep- 
tion: Webb  V.  Sharp  (1872)  13  Wall. 
(U.  S.)  14,  20  L,  ed.  478;  Fowler  v. 
Rapl«y  (1872)  16  Wall.  (U.  S.)  328, 21 
I*  ed.  85  (see  also  Hose's  Notes  to  this 
ease) ;  Beall  v.  White  (1877)  94  U.  S. 
382,  24  L.  ed.  173;  Weil  v.  McWhorter 
(1891)  94  Ala.  540,  10  So.  131;  McKle- 
roy  V.  Cantey  (1891)  95  Ala.  295,  11 
So.  258;  Burgin  v.  Marx  (1909)  168 
Ala.  633,  48  So.  348  (automobile  man- 
nfactared  by  the  tenant  on  the  leased 
premises  and  sold  in  the  regular 
course  of  trade) ;  The  Richmond  v. 
Caka  (1898)  1  App.  D.  a447;  Grant  v. 
Whitwell  (1858)  9  Iowa,  152;  Carpen- 
ter V.  Gillespie  (1860)  10  Iowa,  592; 
Freeman  v.  Collier  Racket  C^.  (1906) 
44  Tex.  Civ.  App.  177,  105  S.  W.  1129, 
aiBtmed  in  (1907)  100  Tex.  475, 101  S. 
V.  202  (provision  to  this  effect  incor- 
porated in  statute).  At  least,  where 
it  was  kept  for  sale  and  the  premises 
wen  leased  for  that  purpose.  Thomp- 
wn  V.  Anderson  (1892)  86  Iowa,  703. 
S3  N.  W.  418,  holding  that  live  stock 
hqrt  solely  for  sale  was  not  aubject  to 
a  landlord's  lien,  sought  to  be  en- 
fnced  after  sale  and  delivery  thereof 
to  a  bona  ftde  purchaser,  and  dis- 
tinguishing such  stock  from  that  held 


by  a  tenant  for  the  purpose  of  being 
fed  and  improved  in  the  naual  way  of 
stock  raising. 

In  Webb  v.  Sharp  (U.  S.)  supra,  it 
was  said  that  "otherwise  business 
could  not  be  safely  carried  on." 
And  the  reasoning  assigned  in  Grant 
V.  Whitwell  (1859)  9  Iowa,  15^  is 
to  the  effect  that  when  the  landlord 
leasee  his  building  to  one  of  whose 
business  he  knows  the  very  essence  Is 
that  of  selling,  and  whose  purpose  in 
leasing  was  that  he  might  sell,  the 
landlord  gives  his  consent  to  the  de- 
parture of  the  goods  in  the  ordinary 
course  and  manner  of  trade. 

This  rule,  however,  has  been  held 
subject  to  the  proviso  that  the  goods 
are  duly  delivered  and  do  not  remain 
on  the  premises.  Fowler  v.  Rapl^y 
(1872)  16  Wall.  (U.  S.)  328,  21  L.  ed. 
35  (see  also  Rose's  Notes  to  this 
ease). 

And  the  sale  by  a  tenant  of  a  stock 

of  goods  in  bulk  or  mass,  not  made  In 
the  ordinary  course  of  trade  on  iSie 
premises,  does  not  displace  the  land- 
lord's lien.  Marsalis  v.  Pitman 
(1887)  68  Tex.  624,  5  S.  W.  404.  At 
least,  where  the  goods  are  not  re- 
moved from  the  premises.  Fowler,:v. 
Hapley  (U.  S.)  supra,  holding  that  the 
stock  held  by  the  purchaser  in  mass 
from  a  tenant,  of  an  ice  and  lumber 
business,  was  subject  to  a  landlord's 
lien  where  it  still  remained  on  the 
demised  premises.  So  it  has  been  held 
that  where  a  large  stock  of  merchan- 
dise was  sold  out  in  job  lota  by  one 
engaged  in  the  retail  trade  for  the 
announced  purpose  of  going  out  of 
business,  such  sale  was  not  in  the  reg- 
ular course  of  business,  so  that  the 
landlord  of  the  merchant  could  still 
subject  such  goods  to  the  satisfaction 
of  his  lien.  Freeman  v.  Collier  Racket 
&  Co.  (1906)  44  Tex.  Civ.  App.  177^  105 
S.  W.  1129,  affirmed  in  (1907)  100 1^. 
475,  101  S.  W.  202. 

XI.  Frooeeds  of  tenanPa  pro^mHy. 

a.  In  genervl. 

It  has  been  said  in  connection  witfer 
tiie  question  whether  a  landlord's  litti 
attaches  to  the  proceeds  from  a  sale 
of  the  tenant's  proper^  that  the  hen 
ordinarily  does  not  follow  or  attach,  to 
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the  proceeds  of  a  sale  or  conversion  of 
personal  property.  Hartwig  v.  lies 
(1906)  131  Iowa,  501,  109  N.  W.  18; 
Kean  v.  Rogers  (1908)  —  Iowa,  — , 
118  N.  W.  616;  Stemberger  t.  Mc- 
Sween  (1880)  14  S.  C.  86;  Kennedy  v. 
Reames  (1881)  16  a  C  548;  EsteB  t. 
McEinney  (1897)  —  Tex,  Civ.  App. 
— ,  48  S.  W.  656;  Newman  v.  Ward 
(1898)  —  Tex.  Civ.  App.  — ,  46  S.  W. 
868 ;  Farmers'  Elevator  Co.  t.  Advance 
Thresher  Co.  (1916)  —  Tex.  Civ.  App. 
— ,  189  S.  W.  1018.  And  see  Poulin  v. 
St  (xermain  (1900)  Rap.  Jud.  Quebec 
11  B.  R.  353,  wherein  it  was  held  that 
a  landlord's  statutory  privilege  does 
not  apply  to  the  proceeds  of  a  sale  of 
his  tenant's  hotel  license. 

For  instance,  in  Kean  v.  Rogers 
(1908)  —  Iowa,  — ,  118  N.  W.  515. 
sapra,  the  court,  in  discussing  the 
right  of  a  landlord  to  a  statutory  lien 
upon  the  proceeds  of  sale  of  the  ten- 
ant's property,  said :  "When  the  prop- 
erty was  sold,  the  statutory  action  for 
the  enforcement  of  a  landlord's  lien 
could  no  longer  be  prosecuted.  The 
property  to  which  alone  the  lien  had 
attached  had  passed  to  the  purchaser, 
freed  therefrom.  There  is  no  snch 
thing  as  a  statutory  landlord's  lien 
upon  money,  even  though  it  be  derived 
from  the  sale  of  property  which  Is 
subject  to  such  lien." 

In  fact  it  would  seem,  according  to 
some  of  these  authorities,  that  for  the 
landlord's  lien  to  follow  and  attach  to 
the  proceeds  of  the  goods  in  the  hands 
of  a  purchaser  would  require  clear 
statutory  provision  to  that  effect. 
Sternberger  v.  McSween  (1880)  14  S. 
C  36;  Kennedy  v.  Reames  (1881)  15 
S.  C  648;  Estes  v.  HcKinney  (1897) 
—  Tex,  Civ.  App.  — ,  43  S.  W.  656.  In 
the  South  Carolina  cases  the  theory  is 
tikat,  since  the  landlord  had  no  lien  at 
common  law,  such  a  Hen  is  entirely 
the  creature  of  statute,  so  that  the 
courts  cannot  sanction  rights  or  sup- 
ply remedies  beyond  those  afforded  by 
the  statutes. 

Applying  this  rule  denying  a  land- 
lord a  lien  as  against  the  proceeds  of 
property,  it  has  been  held  that  a  stat- 
ute which  merely  provides  that  a  land- 
lord leasing  lands  for  agrieultnral 
purposes  shall  have  a  lien  for  rent  to 


the  extent  of  one  third  of  all  crops 
raised  on  his  lands  does  not  invest  the 
lienee  with  such  an  interest  in  crops 
grown  on  demised  premises  as  woidd 
subject  thereto  an  innocent  purchase 
who  had  disposed  of  the  purchased 
crop.  Stemberger  t.  McSween  and 
Koinedy  v.  Beames  (S.  C)  supra. 

And  in  Tennessee,  while  the  lan^ 
lord  may  pursue  his  tenant's  crop  in 
the  hands  of  an  innocent  purchaser 
for  value,  he  has  no  such  right  as  to 
the  proceeds,  so  that  in  the  latter  case 
he  cannot  recover.  Phillips  v.  Blas^ 
well  (1872)  1  Baxt.  (Tenn.)  25. 

Likewise,  in  Texas/  it  has  been  held 
that  a  statute  giving  a  landlord  a  lien 
on  crops  raised  on  rented  lands,  whid^ 
lien  it  is  provided  shall  continue  ii( 
force  while  the  products  remain  oa 
the  premises,  and  for  one  month  there- 
after, does  not  give  a  landlord  a  liea 
on  the  proceeds  arising  from  a  voluft^ 
tary  sale  of  a  crop  by  a  tenant,  and  iit 
the  hands  of  the  purchaser.  Bstes  t.: 
McKinney  (1897)  —  Tex.  Civ.  App.  — « 
43  S.  W.  566;  Newman  v.  Ward  (1898) 
^  Tex.  Civ.  App.  — >  46  S.  W.  868; 
Farmers'  Elevator  Go.  v.  Advanca 
Thresher  Co.  (1916)  —  Tex;  Civ.  App. 
— ,  189  S.  W.  1018. 

And  the  terms  "produce"  and  "per- 
sonal property,"  as  used  in  a  statute 
giving  a  landlord  a  superior  lien  on 
the  produce  of  the  rented  premises, 
and  on  the  fixtures,  furniture^  and 
other  personal  ptoperty  of  the  tenant, 
have  been  held  not  to  give  the  lesstff 
of  a  theater  a  lien  on  the  proceeds 
tickets  sold  by  the  lessee.  LouisvniX 
Gayety  Theater  Co.  v.  Ragan  (re- 
ported herewith)  ante,  294.  This 
was  upon  the  theory  that  the  ticket  re- 
ceipts not  only  could  not  be  regarded 
as  "produce  of  the  leased  premises," 
but  that  the  term  "personal  property," 
as  used  in  the  statute,  included  only 
tangible  personal  property.  But  that 
a  landlord,  under  a  statute  giving  a 
lien  on  the  "produce"  of  leased  prem* 
ises,  has  a  lien  on  income  derived  hf 
the  lessee  from  the  rented  premises, 
see  Brown  r.  United  States  Trust  Co. 
(People's  Bank  ft  T.  Co.  v.  United 
States  Trust  Co.)  (1919)  185  Ky.  747, 
8  A.L.R.  1142,  216  S.  W.  816,  as  set 
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Ht  and  limited  in  the  IjOUISVILLE  Gay- 

:  m  THB4TSB  GO.  CASE. 

Of  course,  the  proceeds  of  property 
lAich  was  not  subject  to  a  landlord's 
Sen  are  not  covered  by  such  a  lien. 
8n  Re  Myers  (1900)  102  Fed.  869 

(holding  that  the  pro<5eed8  of  a  ten- 
:  aVi  liquor  license,  which  itself  was 
not  subject  to  the  landlord's  lien,  be- 
:  esnse  not  subject  to  distress  (see 
Rpra,  VL),  was  not  reached  by  the 
Hea);  HcEleroy  Cantey  (1891)  95 
ih.  295,  11  So.  268  (holding  that  the 
poceeds  of  choses  in  action  taken 
:  ipon  the  sale  of  iroods  in  the  usual 
miTse  of  trade  could  not  be  resched) ; 
utd  Edwards  v.  Fairbanks  (1880) 
MuL  Unrep.  Caa.  (La.)  53  (holding 
that  the  proceeds  of  a  debt  due  the 
kssee  were  not  subject  to  the  land- 
bid's  privilege). 

And  where  the  proceeds  of  a  ten- 
I  fflfs  property  have  been  paid  over  to 
'  fte  tenant,  and  he  has  in  turn  paid 
Hum  over  to  a  third  person  by  equit- 
tUe  assignment,  it  has  been  held  that 
I  the  landlord  cannot  subject  them  to  a 
I  statutory  lien  for  rent  Hove  v.  Stan- 
W  State  Bank  (1908)  138  Iowa,  89, 
115  N.  W.  476;  Jones  v.  Stevens 
(1892)  —  Miss.  — .  12  So.  446. 

In  seeming  conflict  with  the  above- 
stited  rule  that  a  landlord  has  no 
Bn  on  the  proceeds  of  a  sale  of  the 
tcRanf  8  goods,  it  has  been  held  in  a 
mnber  of  cases,  and  without  refer- 
<nee  to  statutory  provision/  that  the 
proceeds  of  a  sale  of  a  tenanlfs  chat- 
ty grown  or  used  on  the  demised 
pnmises  are  subject  to  the  landl(»'d'8 
lioL  Baraett  v.  Warren  (1886)  82 
Ah.  6&7»  2  So.  457;  Ehrman  v.  Oata 
(189S)  101  Ala.  604, 14  So.  361 ;  Davis 
T.lCeyers  (1870)  41  Ga.  95.  And  this, 
•itftter  the  proceeds  be  in  the  hands 
V  the  tenant,  or  in.  the  hands  of  a 
Urd  person  to  whom  the  money  has 
been  paid  over,  and  who  has  notice 
ttit  it  is  the  proceeds  of  property  on 
vliieh  the  landlord  had  a  lien.  Ehr- 
WB  V.  Oats  (1893)  101  Ala.  604,  14 
80.361.  And  this  is  Hie  rule  in  Missis- 
appi  as  to  "agricultural  products," 
kKhoQgh  the  purchaser  had  no  knowl- 
<^  that  rent  was  due  and  unpaid. 
Euonv.  Johnson  (1891)  69  Miss.  371, 
12  80.  446.  And  see  Warren  v.  Jones- 


(1892)  70  Miss.  202.  14  So.  25,  holding 
that  lack  of  knowledge  or  notice  to  the 
purchaser  of  the  existoice  of  the  ten- 
ancy does  not  affect  the  question  of 
the  liability  of  the  purchaser. 

And  in  some  statutes  it  has  been 
expressly  provided  that  the  landlord's 
lien  may  be  enforced  against  the  pro- 
ceeds of  property  removed  from  the 
demised  premises  and  sold  by  the  ten- 
ant. See,  for  example,  the  Alabama 
statute  (Code  1876,  §§  3467-S478)  as 
set  out  and  construed  in  Scaife  v. 
Stovall  (1880)  67  Ala.  237.  And  see 
Sullivan  v.  Koy  (1907)  5  La.  App. 
(Orleans)  37,  for  a  statute  relating  to 
"movables"  in  general,  and  A.  Adler 
Realty  Co.  v.  Bloch  Bros.  (1911)  9  La. 
App.  (Orleans)  47,  for  a  statute  which 
^tended  existing  privileges  so  as  to 
include  crops.  Another  illust^tion  ii 
afforded  by  Oklahoma  Comp.  Laws 
1909,  §  4100,  which,  however,  requires 
notice  upon  the  part  of  the  purchaser 
of  the  lien,  either  actual  or  construc- 
tive, which  statute  is  set  out  and  ap- 
plied in  Butler  v.  C^orey  (1913)  35 
Okla.  471,  130  Pac.  187.  (^onstruinff 
the  Louisiana  statutes  which  express- 
ly extend  the  landlord's  privilege  to 
the  proceeds  of  "movables,"  it  has 
been  held  that  the  term  "movables" 
does  not  include  an  unexpired  lease, 
and  consequently  that  the  proceeds  of 
a  sale  thereof  are  not  subject  to  the 
landlord's  privilege.  Brunner  Mer- 
cantile Co.  V.  Rodgin  (1912)  130  La.. 
358,  67  So.  1004.  And  even  where  the 
proceeds  of  the  t^anf  s  movables  are 
declared  subject  to  the  landlord's  stat- 
utory right,  they  are  not  so  subject  if 
they  cannot  be  specified  as  the  specific 
and  identical  fund, — at  least,  where 
one  of  the  conditions  of  the  creating 
statute  is  that  the  goods  "can  be  iden- 
tified." Sullivan  v.  Kay  (La.)  supra: 
Where  the  proper^  of  a  tenant  la 
seized  it  must  be  exhausted  before 
resort  can  be  had  to  the  proceeds  of  a 
subtenant's  property,  which  was  also 
seized  on  the  demised  premises,  al- 
though the  statute  creates  a  privilege 
as  to  both.  Marfese  v.  Nelson  (1913) 
10  La.  App.  (Orleans)  288. 

h.  ProceedB  in  cuatodia  legta. 

Where  goods  of  a  tenant  are  sab- 
jeet  to  a  landlord's  Hen,  the  latter^s 
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rights  are  not  cut  off  by  removal  and 
sale  of  the  property  under  process  of 
law  set  in  motion  by  a  third  person, 
but  the  privilege  attaches  to  the  pro- 
ceeds of  the  property  in  the  officer's 
hands.  Holdane  t.  Sumner  (1872)  16 
^alh  (U.'S.)  600,  21  L.  ed.  254;  Gib- 
son V.  Gautier  (1881)  1  Mackey  (D. 
O  35;  Cochran  v.  Waits,  J.  &  Co. 
a906)  127  Ga.  93,  56  S.  E.  241;  I.  M. 
Scott  &  Co.  V.  Ward  (1918)  21  Ga. 
App.  535,  94  S.  E.  863. 

In  fact,  the  generally  accepted  rule 
is  that  the  proceeds  of  a  tenant's  prop- 
erty in  the  hands  of  a  court  or  its 
officers  are  subject  to  the  lien  of  the 
landlord.  Lemay  v.  Johnson  (1879) 
36  Ark,  225  (proceeds  of  crop  sold  by 
receiver  appointed  by  court) ;  Bryan 
V,  Sanderson  (1879)  3  MacArth.  (D. 
C)  431  (proceeds  of  furniture  in 
leased  hotel  sold  pursuant  to  court 
order) ;  Gilbert  v.  Greenbaum  (1881) 
56  Iowa.  211,  9  N.  W.  182  (stock  of 
merchandise  sold  pursuant  to  court 
order) ;  Monarch  v.  Dean,  11  Ey.  Ops. 
596,  as  set  out  in  Cyci  Supp.  (1914-18) 
p,  2078  (title  Landlord  and  Tenant,  p. 
1258,  note  54) ;  Ghio  v.  Shutt  (1890) 
78  Tex.  375,  14  S.  W.  860  (stock  of 
goods  seized  and  sold  under  attach- 
ment) . 

And  in  Louisiana,  where  the  stat- 
ues give  a  landlord  a  privilege  for 
rent  as  against  property  on  the  de- 
mised premises,  or  which  has  been  re^ 
moved  therefrom  if  exercised  within  a 
specified  time  after  removal,  it  has 
been  held  that  such  privilege  extends 
ta  the  proceeds  of  a  tenant's  goods 
removed  and  sold  by  the  personal 
representative  or  curator  of  his  estate. 
Robinson  \.  McCay  (1829)  8  Mart.  N. 
S..  (La.)  106.  And  the  same  has  been 
held  as  to  the  proceeds  of  a  tenant's 
movables  in  the  hands  of  the  trustee 
in  bankruptcy  of  the  tenant.  I.  Tra- 
ger  Co.  T.  Cavaroc  Co.  (1909)  123  La. 
319,  48  So.  949,  quoted  and  approved 
in  Hyman  v.  Hibemia  Bank  &  T.  Co. 
(1919)  144  La.  1074,  81  So.  718. 

And  under  similar  provisions  in 
the  Porto  Rico  Civ.  Code,  it  has  been 
held  that  the  landlord's  privilege  or 
lien  follows  the  proceeds  of  the  ten- 
ant's goods  and  crops  in  the  hands  of 
Ms  receiver.  Welch  ft  Co.  v.  Ctotral 


[9  A.L.R. 

San  Cristobal  (1914)  7'  Porta  Rico 
Fed.  Rep.  205. 

And  where  a  landlord's  lien  is  good 
as  against  property  assigned  for  the 
benefit  of  creditors,  it  is  good  against 
the  proceeds  of  such  property  in  the 
hands  of  the  assignee.  McKIeroy  v. 
Cantey  (1891)  95  Ala.  296,  11  So.  258. 

e.  Inauranee  money. 

In  jurisdictions  where  the  lien  of  a 
landlord  for  rent  upon  the  goods  of 
the  tenant  is  lost  by  their  destruction, 
a  landlord  has  no  lien  upon  insurance 
money  collected  upon  the  destruction 
of  his  tenant's  goods  by  fire.  Be  Reis 
(1876)  8  Woods,  18  Fed.  Cas.  No.  11,- 
684. 

■Likewise,  in  Quebec,  it  has  been 
held  that  a  landlord  has  no  statutory 
privilege  for  rent  against  mcmey  in 
the  hands  of  an  insurance  company, 
and  which  represents  the  loss  by  fire 
of  goods  of  a  tenant  destroyed  while 
on  the  demised  premises.  Vaughan  v. 
PeUetier  (1898)  Rap.  Jud.  Quebec  15 
C.  S.  123. 

And  in  Ontario,  under  a  statute  cre- 
ating a  landlord's  lien  for  rent  upon 
any  property  of  a  tenant  which  at 
common  law  wa^  subject  to  distress, 
it  has  been  held  that  such  lien  does 
not  attach  to  insurance  money  on  a 
tenant's  goods  destroyed  while  in  the 
hands  of  his  assignee  for  creditors. 
Miller  v.  Tew  (1909)  20  Ont.  L.  Rep. 
77,  14  Ont  Week.  Rep.  207,  1173. 

Xil.  Froperty  atthieet  to  pHor  Ken. 

Under  statutes  giving  a  lien  upoa 
all  property  of  a  lessee  usually  kept 
on  the  demised  premises,  which  shall 
be  superior  to  any  lien  acquired  sub- 
sequent to  the  bringing  of  such  prop- 
erty on  the  premises,  it  has  been  held 
that  the  landlord's  hen  is  infwiof  to 
that  of  another  where  the  latter  was ' 
acquired  either  prior  to  the  bringinsr 
of  the  property  in  question  upon  the 
leased  premises,  or  prior  to  the  com- 
mencement of  the  tenancy  under  the 
lease,  and,  therefore,  that  the  land- 
lord's lien  did  not  attach  absolutely  to 
such  property.  Ruge  v.  Webb  Press 
Go.  (1916)  71  Fla.  586,  L.RJ^1916F, 
446.  71  So.  627;  Kloak  Bros.  &  Co.  v. 
Joseph  (1912)  160  Ky.  608,  160  S.  W. 
661.  And  in  Kentucky,  under  a  sixn- 
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ilar  statutory  provision,  it  has  been 
Iield  that  a  landlord's  lien  for  a  pres- 
ent term  does  not  attach  to  property 
brought  on  the  premises  during  a  pri- 
or term,  and  then  mortgaged  to  a  third 
person.  Lyons  v.  Deppen  (1890)  90 
Ky.  306.  14  S.  W.  279. 

And  in  Iowa  it  has  been  held  that  a 
lien  created  by  mortgage  upon  goods 
used  in  a  hotel,  which  was  execated 
before  the  contract  for  the  lease  of 
the  bailding  was  entered  into,  was 
superior  to  the  landlord's  lien  for  rent 
80  that' he  could  not  subject  such  prop- 
erty thereto.  Rand  v.  Barrett  (1885) 
66  Iowa,  731,  24  N.  W.  530. 

So,  in  Texas,  where  a  tenant  from 
monUi  to  month,  on  the  day  the  lease 
was  made,  executed  to  a  third  person 
a  mortgage  upon  a  soda  fountain  to  be 
used  in  bis  business  on  the  rented 
premises,  it  was  held  that  the  land- 
lord's lien  for  rent  for  a  subsequent 
month  did  not  attach  to  the  fountain. 
Brackenridge  v.  Millan  (1891)  81  Tex. 
17,  16  S.  W.  656. 

And  a  recorded  mortgage  upon 
after-acquired  proper^  has  been  held 
to  constitute  a  prior  lien  on  goods  as 
against  one  subsequently  renting 
property  to  the  mortgagor,  under  a 
statute  giving  a  lien  for  rent  on  any 
personal  property  of  the  tenant  used 
OD  the  premises.  Manhattan  Trust 
Co.  V.  Sioux  City  ft  N.  R.  Co.  (1895)  68 
Fid.  72,  afllrmed  in  (1896)  23  a  a  A. 
M,  40  U.  S.  App.  641,  77  Fed.  82. 

On  the  other  hand,  it  has  been  held 
that  a  landlord's  lien  is  superior  to 
iiat  of  a  mortgagee  of  the  crops  to  be 
grown  during  the  term,  although  the 
■lortgage  was  given  before  the  begin- 
■iof  of  such  term.  Hamilton  v.  Haas 
nmy  n  Ala.  28S;  LasUe  Hinsoa 
(1887)  88  Ala.  266,  3  So.  448. 


So,  it  has  been  held  that  a  landlord's 
lien  which  attaches  to  the  personal 
chattels 'of  the  tenant  when  brought 
on  the  premises  cannot  be  affected  by 
a  prior  trust  deed,  purporting  to  in- 
clude all  such  chattels  as  the  tenants 
might  thereafter,  but  during  the  term 
of  the  lease,  bring  or  leave  on  the 
leased  premises,  in  substitution,  re- 
moval, or  addition  to  those  chattels 
already  there,  such  a  deed  being  utter- 
ly inconsistent  with  the  statutory 
rights  of  the  landlord.  Beall  v.  White 
(1877)  94  U.  S.  382,  24  L.  ed.  173. 

And  in  Georgia,  a  landlord's  special 
statutory  lien  for  rent  upon  the  crops 
grown  on  the  rented  premises  is 
superior  to  older  common-law  judg- 
ments. In  fact,  it  is  superior  to  all 
liens  except  liens  for  taxes.  Cochran 
V.  Waits  (1906)  127  6«.  93,  56  S.  £. 
241. 

And  where  a  chattel  mortgage  is 
ineffectual  because  not  recorded  as 
required  by  law,  the  landlord's  lien 
attaches  to  property  held  by  his  ten- 
ant under  such  a  mortgage,  although 
the  mortgage  was  executed  before  the 
chattels  were  placed  on  the  leased 
premises.  Berkey  &  G.  Furniture  Qo. 
V.  Sherman  Hotel  Co.  (1891)  81  Tex. 
185,  16  S.  W.  807. 

And  the  fact  that  a  l^ird  person 
has  a  lien  on  a  part  of  the  goods  of  a 
tenant  on  leased  premises  does  not 
compel  the  landlord,  who  has  a 
superior  lien,  to  resort  first  to  the 
goods  of  the  tenant  not  affected  by  the 
other  lien.  Needham  Piano  ft  Organ 
Co.  V.  Hollingsworth  (1897)  —  Tex. 
Civ.  App.  — ,  40  S.  W.  760,  affirmed  on 
other  grounds  in  (1897)  81  Tex.  49, 
40  S.  W.  787.  Ck  J.  C. 
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V. 

STATE  OP  INDIANA. 

IridKnM  Stipreme  Courts  April  »3,  IMO. 
(—  Ind.      127  N.  B.  L) 

Rape  —  statutory  —  effect  of  subsequent  marriage. 

1.  Subsequent  marriage  with  the  victim  ia  no  defense  to  a  prosecution 
for  statutory  rape. 

ISee  note  on  this  question  beginning  on  page  839.} 


Trial  —  instructions  in  statutory  rape 
— snflBciency. 

2.  Failure  of  an  instruction  in  a 
prosecution  for  statutory  rape  to  em- 
body as  an  element  of  guilt  the  fact 
that  the  victim  was  under  statutory 
age  is  not  error  if  ^ilt  was  made 
to  depend  upon  carnal  knowledge 
under  the  circumstances  set  forth  in 
the  affidavit,  and  the  affidavit  charged 
that  she  was  under  such  age. 
— elTect  of  right  to  fix  punishment. 

8.  A  statement  in  an  instruction  in 
a  prosecution  for  statutory  rape  that 
it  is  immaterial  whether  the  victim 
consented  or  not  does  not  exclude  the 
rifi^t  of  the  jury  to  take  such  matter 
into  consideration  in  fixing  the  punish- 
ment^ and  therefore  is  not  erroneous  as 
tending  to  mislead  on  that  point. 


refusal  to  Instruct  as  to  conse- 
quences of  verdiiet. 
4.  It  is  not  error  In  a  prosecution 
for  statutory  rape  to  refuse  an  in- 
struction that  the  court  has  no  power 
to  suspend  sentence,  although  failure 
to  do  so  may  result  in  a  general  ver- 
dict instead  of  a  fixing  of  the  punish- 
ment by  the  jury. 
[See  14  R.  C.  L.  761.] 

Evidence  —  r^utation  for  peace — 
prosecution  for  statutory  rape. 
&  Evidence  of  defendant's  general 
reputation  for  peace  and  quietude  is 
Dot  admissible  in  a  prosecution  for 
statutory  rape,  effected  with  consent 
of  the  victim. 

[See  22  R.  C.  U  im] 


Appeal  by  defendant  from  a  conviction  of  the  Circuit  Court  for  Howard 
County  (Overton,  J.)  convicting  him  of  statutory  rape.  Affirmed, 
The  facts  are  stated  in  the  opinion  of  the  court. 


Messrs.  Overson  &  Maning  and  B. 
C  MoMi-  for  appellant. 

Messrs.  Ble  Stansbnry,  Attorney 
General  uid  Edvrard  SL  White,  for 
the  State: 

While  defendant's  general  reputa- 
tion for  morality  i^ight  be  considered 
by', the  jurj^  iri  *fixing'  his  punishment 
as  well  as  determining  his  ^nilt,  hii 
reputation  for  peace  and  quietude 
was  not  admissible  for  such  purpose. 
It  would  be  as  to  his  guilt  where  he 
accomplished  his  purpose  by  force. 

State  V.  Lee,  22  Minn.  407,  21  Am. 
Rep.  769,  2  Am.  Crim.  Rep.  61 ;  Con- 
ners  v.  State,  47  Wis.  623,  2  N.  W. 
1143;  Hardtke  v.  State,  67  Wis.  562, 
80  N.  W.  723,  7  Am,  Crim.  Rep.  677; 
Hogan  V.  State,  36  Wis.  226;  State 
V.  Sprague,  64  N.  J.  L.  419,  45  Atl. 
788;  Horton  v.  State,  84  Miss.  473, 
86  So.  1033;  Hall  v.  State.  132  Ind. 


317,  31  N.  E.  536;  Carr  v.  State,  136 
Ind.  1,  20  L.R.A.  863.  41  Am.  St. 
Rep.  408,  34  N.  £.  533,  9  Am.  Grim. 
Rep.  .80;  Walker  v.  State,  136  Ind. 
663,  36  N.  E.  356;  Hundley  v.  State. 
173  Ind.  684.  91  N.  E.  225. 

When  the  verdict  is  clearly  right 
on  tile  evidence,  a  cause  will  not  be 
reversed  for  errors  ia  insbructious 
given. 

Mason  v.  State,  170  Ind.  196.  83 
K.  E.  613;  Sanderson  v.  State.  169 
Ind.  301,  82  N.  E.  625;  Sharp  v.  State, 
—  Ind.  — .  123  N.  E.  161. 

If  defendant  had  sexual  intercourse 
with  Dorothy  Smith,  a  female  child» 
under  sixteen  ■  years  of  age  at  the 
time  of  the  intercourse,  it  was  im- 
material whether  she  consented  to 
such  intercourse  or  not,  for  such  a 
child  is  incapable  of  giving  her  con- 
sent 
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(—  ind.  — , 

Heath  v.  State,  173  Ind.  296,  90  N. 
£.  310,  21  Ann.  Cas.  1056;  Murphy 
V.  State.  120  Ind.  115,  22  N.  E.  106. 

The  fact  that  defendant  married 
Dorothy  Smith  after  committing  rape 
npon  her  constituted  no  defense  to  the 
crime  of  rape. 

State  V.  Newcomer,  69  Ean.  668, 
64  Pac.  685;  Re  Lewis,  67  Kan.  662, 
63  L.R.A.  281,  100  Am.  St.  Kep.  479, 
73  Pac.  77;  Henneger  v.  Lomas,  146 
Ind.  287,  82  L.RA.  848,  44      E.  462. 

Jnroni  are  not  entitled  to  be  in* 
Btructed  as  to  the  consequences  of 
their  verdict,  if  for  or  against  a  de- 
fendant, or  whether  such  defendant 
has  a  right  to  appeal;  the  court  may 
in  his  discretion  give  such  an  in- 
struction, and  the  error,  if  any,  is 
harmless. 

Keller  v.  Strasburger,  90  N.  T.  879; 
Com.  V.  Harris,  168  Pa.  619,  82  AtL 
92;  Re  Darrow,  176  Ind.  44,  92  N.  JS. 
363;  Stoat  v.  State,  90  Ind.  1;  Cop- 
penhaver  v.  State,  160  Ind.  640,  67 
N.  E.  453. 

Townsend,  Ch.  J.,  delivered  the 
opinion  of  the  court: 

Appellant  was  charged  under  § 
2250,  Bums'B  Anno.  Stat.  1914,  with 
nnlawfully  having  carnal  knowledge 
of  a  female  child  under  sixteen  ye&es 
of  «ge.  A  jury  returned  a  verdict 
of.fiTuilty,  and  found  his  age  to  be 
dfrhteen  years. 

The  questions  arioe  on  motion  for 
a  new  trial: 

(1)-  Error  in  giving  and  refusing 
certain  instructions. 

-  <2)  Error  in  excluding  certain 
evidence. 

The  affidavit  fixes  the  date  of  the 
criihe  as  February  11,  1917.  To 
make  understandable  the  discussion 
of  the  questions  involved,  it  will  be 
necessary  to  take  a  cursory  view  of 
the  evidence  in  the  case.  The  evi- 
dence shows  that  appellant  was 
seventeen  years  old  on  that  date, 
and  that  prosecuting  witness  was 
fifteen  years  old.  Prosecuting  wit- 
ness became  sixteen  years  old  the 
following  May,  and  appellant  eighth 
een  years  old  the  following  October. 
Appellant  testified  that  he  was  in 
company  with  the  prosecuting  wit- 
ness three  times,  and  that  each  time 
they  had  sexual  intercourse.  Fros- 
ecating  witness  testified  that  th^ 
9  A.L.B.— 22. 
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were  in  company  three  times,  and 
that  they  had  sexual  intercourse 
twice.  So  far  as  the  evidence  dis- 
closes, their  relations  were  mutual- 
ly agreeable.  Prosecuting  witness 
lived  ^t  home.  She  was  one  of  five 
children.  Both  of  her  parents  were 
living.  She  disclosed  to  no  one  her 
relations  with  appellant  until  about 
June  30, 1917,  when  her  mother  dis- 
covered that  she  was  pregnant.  In 
the  month  of  August,  1917,  at  the 
solicitation,  of  the  prosecuting  wit- 
ness's father,  mother,  sister,  and 
brother,  appellant  married  the  pros- 
ecuting witaess.  On  the  day  of  the 
marriage,  he  was  at  work  on  a  farm,, 
and  left  his  work  and  went  to  the 
coimty  seat  to  be  married,  and  re- 
turned to  his  work  that  afternoon. 
On  the  evening  of  the  day  follow- 
ing, he  went  to  the  home  of  his 
wife's  parents,  where  his  wife  was, 
and  remained  there  that  night.  The 
following  morning  he  drove  away, 
and  shortly  thereafter  sold  his  horse 
and  buggy,  drew  his  money  out  of 
the  bank,  and  bought  a  ticket  to  Roa- 
noke, Virginia.  He  did  not  leave  the 
train  at  Roanoke,  but  paid  his  fare 
on  to  Troutville,  Viigima,  and  re- 
mained there  about  six  months,  un- 
til he  was  brought  back  by  the  dep- 
uty sheriff  of  Howard  county,  Indi- 
ana, to  answer  the  charge  in  this 
case.  Before  he  left  for  Virginia,  he 
did  not  disclose  to  anyone  that  he 
was  going  away;  he  did  not  write  to 
his  wife,  or  let  anyone  know  where 
he  was. 

The  evidence  shows  that  the 
prosecuting  witness  was  perhaps 
more  mature  than  the  average  girl 
of  fifteen,  and  it  nowhere  appears 
that  she  was  disinclined  to  sustain 
the  relations  that  she  did  to  appel- 
lant at  the  time  charged  in  the  affi- 
davit and  previously  thereto. 

Appellant  complains  of  the  court's 
instruction  No.  2,  because  it  told  the 
jury  that  if  they  believed  tisyond  a 
reasonable  doubt  that  defendant 
had  carnal  knowledge  of  prosecuting 
witness  at  the  time  and  place,  and 
in  the  manner  and  under  the  circum- 
stances, set  forth  in  the  affilavit,. 
they  should  find  him  guilty  of  rape. 
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The  complaint  about  thifi  instruction 
is  that  it.  as  appellant's  counsel  say, 
does  not  embody  the  element  that 

the  prosecuting  witness  was  under 
the  age  of  sixteen  years.  There  is 
no  merit  in  this  contention  because 
it  will  be  observed  that  the  instruc- 
tion confines  itself 

laiirrvetloaN  Im      tO  What  IS  Set  forth 

tl"amc*ieBc'y ^he  affidavit.  The 
affidavit  charged 
that  he  did  on  February  11,  1917, 
carnally  know  the  prosecuting  wit- 
ness, who  was  under  the  age  of  six- 
teen years,  to  wit,  fifteen  years  of 
age. 

Appellant  next  complains  of  the 
court's  instruction  No.  3  which  is  as 
follows:  "If  you,  and  each  of  you, 
are  satisfied  of  the  guilt  of  this  de- 
fendant, as  charged  in  the  indict- 
ment, that  at  the  time  and  place  and 
in  the  manner  charged  in  this  affi- 
davit, this  defendant  had  carnal 

knowledge  of    (prosecuting 

witness),  a  female  child  under  the 
age  of  sixteen  years,  then  you 
should  find  the  defendant  guilty  as 
charged.  And  it  is  immaterial,  if 
you  find  she  was  rmder  sixteen  yea/rs 
of  age,  whether  she  consented  to 
said  acts  or  not;  whether  she  made 
any  outcry  or  resistance.  Under 
the  law  of  this  state  a  female  child 
under  the  age  of  sixteen  years  is  in- 
capable of  giving  her  consent  to  the 
act  of  sexual  intercourse.  This  pro- 
vision of  the  law  is  for  her  protec- 
tion, because  of  her  age." 

The  italicized  words  in  the  above 
instruction  are  the  ones  criticized  by 
appellant's  counsel.  They  claim 
that  by  these  words  the  court  ex- 
cluded from  the  minds  of  the  jury 
the  right  to  take  into  consideration 
the  mutually  agreeable  and  volun- 
tary relations  between  appellant  and 
the  prosecuting  witness  in  mitigat- 
ing the  punishment.  In  other 
words,  because  the  jury  had  power 
to  fine  appellant  and  fix  his  imprift- 
omnent  in  the  county  jail,  on  ac- 
count of  his  minority,  that  by  this 
instruction  the  court  told  them  that 


it  was  immaterial  as  to  the  punish^ 
m&it  Thisinstruc-  ^^.^^^Mt 
tion  is  not  open  to  to  tix  pnaisfi- 
any  such  interpre- 
tation,  and  it  is  very  obvious  that  it 
would  not  be  so  understood  by  the 
jury.   By  it  the  court  was  defining 
for  the  jury  the  corpus  of  the  crime, 
and  telling  them  that  the  crime  was 
complete,  even  though  the  prosecut- 
ing witness  consent^  to,  and  volun- 
t^ily  performed,  the  act. 

Other  instructions  of  the  court 
told  the  jury  that  they  had  a  right 
to  fix  the  punishment  of  appellant  by 
assessing  the  fine  and  confining  him 
in  the  county  jail  for  a  period  to  be 
determined  by  them,  under  §  2146, 
Boms's  Anno.  Stat.  1914. 

Appellant's  counsd  next  claim 
error  in  the  court's  instruction  No. 
5,  which  is  as  follows:  "The  court 
instructs  the  jury  that  if  it  finds 
from  the  evidence  beyond  a  reason- 
able doubt  that  the  defendant  car- 
nally knew  (prosecuting  wit- 
ness) at  a  time  before  she  was  six- 
teen years  of  age,  in  Howard  county, 
in  the  state  of  Indiana,  then  the 
fact,  if  it  be  a  fact,  that  the  defend- 
ant   afterwards  married   

(tmisecuting  witness)  would  be  no 
defense  to  the  crime  of  rape  as 
charged  in  the  affidavit  in  this 
cause." 

They  base  this  claim  on  the  ease 
of  State  V.  Otis,  135  Ind.  267, 269, 21 
L.R.A.  738, 84  N.  E.  966,  where  this 
court  said:  In  case  of  seduction 
under  promise  of  marriage,  we  think 
there  can  be  little  doubt  that  the 
subsequent  marriage  of  the  parties 
is  a  bar  to  further  prosecution  for 
the  crime  committed." 

Whatever  may  be  said  of  the  rea- 
soning in  that  case,  it  has  no  appli- 
cation here,  and  it  H.pi^tatBiory 
may  well  be  doubted  -««e«t  or 
that  it  would  have 
application  in  a  case  of  seduction  of 
one  under  the  statutory  age  of  con- 
sent. The  court  did  not  err  in  the 
above  instruction. 

It  is  next  claimed  that  the  court 
erred  in  refusing  to  instruct  the 
jury  that  the  court  had  no  power  to 
suspend  sentence  and  parole  appd- 
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lant  under  §  2174,  Bums's  Anno. 
Stat.  1914;  rape  heing  one  of  the 
crimes  excepted  from  the  operation 
of  this  section  olthis  statute.  The 
exact  point  is  that,  had  the  court 
told  the  jurors  of  the  consequence  of 
«  general  verdict,  ^hey  would  have 
been  more  inclined  to  substitute  a 
fine  and  jail  sentence  under  §  2146, 
Buras's  Anno.  Stat.  1914.  It  has 
never  been  held  in 
ta^»"V*«.      this  state  that  a 

riffht,  require  a 
court  to  instruct  upon  the  conse- 
quence of  a  verdict.  In  fact,  just 
the  opposite  is  the  rule.  Coppen- 
haver  v.  State,  160  Ind.  540,  551,  67 
N.  E.  453. 

Appellant  was  permitted,  in  this 
case,  to  prove  his  general  r^utation 
for  morality.  He  then  one]%d  to 
prove  his  general  reputation  for 
peace  and  quietude,  which  was  re- 
fused. His  counsel  claim  that  this 
was  error,  because  assault  and  bat- 
tery is  included  within  the  charge  of 
rape.  Now  it  will  be  observed  that 
the  testimony  given,  both  by  appel- 
lant and  the  prosecuting  witness,  as 
to  their  acts  of  inthnacy,  shows  that 
those  acts  were  mutually  agreeable. 
So  fax  as  the  evidence  in  this  case  is 
concerned,  assault  and  battery  be- 
comes a  mere  legal  fiction.  The 
quest^n  here  sought  to  be  raised  by 
appellanVa  counsel  would  be  entirely 
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different  were  this  a  case  where  ap- 
pellant accomplished  his  purpose  by 
force  and  violence,  and  he  disput&d 
that  he  was  the  identical  person 
who  committed  the 
offense.  Instruc- 
tions  on  the  law  »e««^pr«M««. 
must  be  rationally  «tat«to^npe. 
applicable    to  the 
evidence  in  the  particular  case.  The 
court  did  not  err  in  excluding  this 
evidence. 

Counsel  for  appellant  complain 
bitterly*  of  the  severity  of  the  pun- 
ishment to  be  inflicted  in  such  a 
case,  under  the  verdict  returned  by 
the  jury.  The  errors  in  this  case  are 
the  errors  of  the  appellant  himself, 
and  counsel's  complaint  about  the 
severity  of  the  law  is  met  by  the  bad 
faith  of  the  appellant  in  his  con- 
duct after  his  marriage  to  the  prose- 
cuting witness.  Had  he  shown  good 
faith  in  his  solemn  engagements  of 
marriage,  he  would  have  been  pro- 
tected from  the  rigor  of  the  law,  not 
only  by  a  jury,  but  also  by  the  sound 
discretion  of  the  prosecuting  attor- 
ney. We  think  this  protection 
would  have  prevailed  even  against 
the  malice  of  any  individual  in  the 
community. 

Judgment  of  the  trial  court  is 
alBrmed. 

Petition  for  rehearing  denied 
June  25, 1920. 


ANNOTATION. 
Snbiequent  marriage  as  bar  to  prosecution  for  rape. 


The  general  rule  apart  from  statute 
is  that  the  subsequent  marriage  of  tiie 
parties  is  no  bar  to  a  prosecution  for 
rape.  Zell  v.  State  (reported  here- 
with) ante^  S86;  State  v.  Newcomer 
(1898)  59  Kan.  668,  54  Pac.  686;  State 
V.  Falaetta  (1906)  43  Wash.  159,  86 
Pac.  168,  10  Ann.  Gas.  177. 

In  all  the  cases  found  the  girl  upon 
whom  the  rape  was  committed  was  un- 
der the  statutory  age  of  consent,  but 
the  rule  would  undoubtedly  likewise 
apply  vhere  the  victim  was  over  such 
age,  since  such  case  would  seem  to  be 
equally  within  the  reason  for  the  rale 


given  in  State  Newcomer  (1898)  59 
Kan.  668.  64  Pac.  685,  where — in  an- 
swer to  the  argument  in  behalf  of  the 
defendant  that  the  evil  consequences 
of  the  unlawful  act  had  been  averted 
by  the  subsequent  marriage ;  that 
when  the  parties  to  the  act  voluntarily 
in  good  faith  enter  into  the  marriage 
relation,  the  offense  is  condoned; 
and  that  the  welfare  of  the  parties 
and  their  offspring  requires,  and  the 
interest  of  the  public  will  be  best  sub- 
served by,  ending  the  prosecution — 
the  court  said:  "The  difficulty  with 
this  contention  is  that  the  law  does 
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not  provide  that  the  offense  nay  be 

expiated  by  marriage  or  condoned  by 
the  injured  female.  Her  consent  to 
the  sexual  act  constitutes  no  defense, 
and  neither  her  forgiveness,  nor  any- 
thing which  either  or  both  will  do, 
will  take  away  the  criminal  quality 
of  the  act,  or  relieve  the  defendant 
from  the  consequences  of  the  same. 
The  principle  of  condonation  which 
obtains  in  divorce  cases  where  civil 
rights  are  involved  has  no  application 
in  prosecutions  brought  at  ithe  in- 
stance of  the  state  for  the  protection 
of  the  public  and  to  punish  a  viola- 
tion of  the  law." 

But  while  the  subsequent  marriage 
of  the  parties  is  no  bar  in  law,  it, 
would  probably  have  some  effect  in 
actual  practice  on  the  prosecution  of 
the  accused,  as  stated  by  the  court  in 


State  V.  Newcoiner,  Kan.  supra,  as  fol- 
lows: "It  is  true,  as  stateid,  that  so- 
ciety approves  the  act  of  the  defendant 
when  he  endeavors  to  make  amenda 
for  the  wrong  done  the  injured  female, 
by  marrying  her,  and  usually  a  good- 
faith  marriage  between  the  parties  to 
the  wrong  prevents  or  terminates  a 
prosecution ;  but  the  statute  which  de- 
fines the  offense  and  declares  punish- 
ment therefor  makes  no  such  provi- 
sion. If  the  defendant  has  acted  In 
good  faith  in  marrying  the  girl,  and 
honestly  desires  to  perform  the  mari- 
tal obligations  resting  upon  him,. 
.  .  .  it  may  constitute  a  strong  ap- 
peal to  the  prosecution  to  discontinue 
the  same,  or  to  the  governor  for  the 
exercise  of  executive  clemency,  but  as 
the  law  stands,  it  furnishes  no  defense 
to  the  charge  brought  against  the  de- 
fendant.** G.  V.  L 


WAGNER  TRADING  COMPANY,  Reupt, 

V. 

BATTERY  PARK  NATIONAL  BANE,  Appt 

Vew  7ortlB  Court  of  itppeala— /mttcarv  90t  1020, 

(228  N.  y.  87,  126  N.  E.  847.) 

Bank  —  deposit  of  corporation  paper  to  credit  of  president  —  liability. 

1.  A  bank  which  accepts  checks  payable  to  a  corporation  for  deposit  to 
the  personal  account  of  its  president  merely  upon  his  indorsement  as  presi- 
dent, without  ascertaininff  his  authority  to  make  the  indorsement,  acts  at 
its  peril. 

{See  note  on  this  qtiesHon  beginning  on  p<ige  346.] 


—  duty  to  acconnt  to  corporation. 

2.  A  bank  which  credits  to  the  per- 
sonal account  of  the  president  of  a 
corporation,  checks  payable  to  the 
corporation  and  indorsed  by  him  with- 
out authority,  is  liable  to  account  to 
the  corporation  for  the  proceeds  of 
the  checks  notwithstanding  it  had 
paid  out  the  funds  upon  the  checks 
of  the  depositor. 

Corporation  —  authority  of  president 
to  indorse  cheok<=i. 

8.  General  authority  given  the  pres- 
ident of  a  corporation  to  indorse  its 
checks  for  comorate  purposes  does 
not  authorize  him  to  indorse  them  to 


his  own  order  and  appropriate  the 
money  to  his  personal  use. 

Evidence — of  negligence  of  cor^ 
poration  —  action  to  recover  funds. 
4.  In  an  action  by  a  corporation  to 
recover  from  a  bank  the  proceeds  of 
checks  payable  to  its  order  and  in- 
dorsed by  its  president  and  deposited 
to  his  individual  account,  evidence  ia 
not  admissible  to  show  that  the  di- 
rectors of  the  corporation  neglected 
to  audit  or  balance  its  books  or  take 
other  action  which  would  have  dis- 
closed Uie  president's  misappropria- 
tion of  the  funds. 
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Appeal  by  defendant  from  a  judgment  of  tlie  Appellate  Division  of  the 
Supreme  Court,  First  Department,  affirming  a  judgment  of  a  Trial  Term 
"Purt  II.,  for  New  York  County  (Newbarger,  J.),  in  favor  of  plaintiff,  and 
from  an  order  denying  a  new  trial,  in  an  action  brought  to  recover  the 
proceeds  of  certain  checks  drawn  to  plaintiff's  order,  which  were  alleged 
to  have  been  converted  by  the  defendant  bank.  Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Francis  E.  Neagle  and  Martin  v.  Niagara  Falls  Paper  Mfg. 
Eugene    Congleton,    with    Messrs.    Co.  122  N.  Y.  175,  25  N.  E.  S03;  Stand- 


Rounds,  Hatch,  Dillingham,  &  De- 
bevoise,  for  appellant. 

Christopher  J.  Wagner,  as  president 
of  the  plaintiff  corporation  and  as 
general  manager  of  its  affairs,  had 
implied  authority  to  indorse  and  trans- 
fer its  checks  and  give  title  to 
his  iadoraees. 

Rowland  v.  Hyer,  8  N.  Y.  290; 
Hiawatha  Iron  Co.  v.  John  Strange 
Paper  Ca  106  Wis.  Ill,  81  N.  v/. 
1084;  1  Daniel,  Neg.  Inst.  §  S94;  1 
Bandolph,  Com.  Paper,  §  368,  p.  622; 
2  Thomp.  Corp.  §  1474;  Merchants' 
Kat.  Bank  v.  Citizens'  Gaslight  Co. 
169  Mass.  606,  38  Anu  St  Rep.  463, 
34  N.  E.  1083;  Iowa  Nat  Bank  v. 
Sherman,  17  S.  D.  896.  106  Am.  St 
Eep.  778,  97  N.  W.  12;  Jones  v.  Stod- 
dart  8  Idaho,  210,  67  Pac.  650;  Mer- 
rill v.  Hurley,  6  S.  D.  592,  56  Am.  St. 
Rep.  869,  62  N.  W.  968;  Mann  v. 
Second  Nat  Bank,  34  Kan.  746,  10 
Pac.  150;  American  Exch.  Nat.  Banl^ 
V.  Oregon  Pottery  Co.  56  Fed.  265; 
Citizens  Nat.  Bank  v.  Wintler,  14 
Wash.  568,  63  Am.  St.  Rep.  890,  46 
Pac.  38;  Martin  v.  Niagara  Falls 
Paper  Mfg.  Go.  122  N.  Y.  166, 26  N.  E. 
303. 

The  form  of  the  checks  mentioned 
in  the  complaint  and  their  indorse- 
ment were  not  sufficient  to  charge  the 
defendant  with  bad  faith  in  receiv- 
ing the  checks  and  paying  out  the 
proceeds. 

Daniel,  Neg.  Inst.  1913  cd,  p.  899. 

5  776;  Crawford,  Neg.  Inst  Law,  1916 
ed.  p.  102;  Cheever  v.  Pittsburgh,  S. 

6  U  E.  R.  Co.  150  N.  Y.  66,  34  L.R.A. 
69,  65  Am.  St  Rep.  646,  44  N.  E.  701 ; 
■Carlisle  v.  Norris,  215  N.  Y.  400,  109 
M.  E.  664.  Ann.  Cas.  1917A,  429;  Bis- 
choff  V.  Yorkville  Bank.  218  N.  Y.  112, 
LJlJi..l916F,  1059,  112  N.  E.  759; 
Third  Nat.  Bank  v.  Merchants'  Nat. 
Bank,  76  Hun,  480.  27  N.  Y.  Supp. 
1070;  Ward  v.  City  Trust  Co.  192  N. 
T.  61,  84  N.  E.  686. 

Evidence  showing  estoppel  and  neg- 
ligence on  the  part  of  plaintiff  was  ad- 
jnisaible. 


ard  Steam  Specialty  Co.  v.  Corn  Exch. 
Bank,  220  N.  Y.  478,  L.R.A.1918B,  575, 
116  N.  E.  386;  Phillips  v.  Mercantile 
Nat  Bank,  140  N.  Y.  556,  23  L.R.A. 
684,  37  Am.  St  Rep.  596,  35  N.  E.  982; 
New  York  &  N.  H.  R.  Co.  v.  Schuyler, 
34  N.  Y.  30;  City  Nat  Bank  v.  National 
Park  Bank,  32  Hun,  110:  Martin  v. 
Webb,  110  U.  S.  7,  28  L.  ed.  49,  3  Sup. 
Ct  Rep.  428;  Morgan  v.  United  States 
Mortg.  &  T.  Co.  208  N.  Y.  218,  L.R.A. 
1915D,  741,  101  N.  E.  871,  Ann.  Cas. 
1914D,  462;  Pratt  v.  Union  Nat  Bank. 
79  N.  J.  L.  122,  76  AtL  813;  Leather 
Mfr*s  Nat.  Bank  v.  Morgan,  117  U.  S. 
96,  107,  108,  29  U  ed.  811,'  816,  6  Sup. 
Ct  Rep.  667;  Hardy  v,  Chesapeake 
Bank,  61  Md.  662,  34  Am.  Rep.  325; 
Third  Nat.  Bank  v.  Merchants'  Nat. 
Bank,  76  Hun,  478,  27  N.  Y.  Supp.  107a 
Messrs.  Ctdlmn  &  Rinkc^  for  re- 
spondent. 

No  interest  in  tHe  checks  was  trans- 
ferred to  the  defendant  by  the  unau- 
thorized indorsement  and  delivery 
thereof,  and,  by  its  acts,  defendant 
became  liable  to  plaintiff  for  the  value 
thereof. 

Ward  V.  City  Trust  Co.  192  N.  Y.  61, 
84  N.  E.  585;  Schmidt  v.  Garfield  Nat 
Bank,  64  Hun,  298.  19  N.  Y.  Supp.  252, 
aiiirmed  in  188  N.  Y.  631,  33  N.  E. 
1084;  Rochester  &  C.  Tump.  Road  Co. 
V.  Paviour,  164  N.  Y.  281,  52  L.R.A. 
790,  58  N.  E.  114;  Cheever  v.  Pitts- 
burgh. S.  &  L.  E.  R.  Co.  150  N.  Y.  67, 
84  L.R.A.  69,  56  Am.  St.  Rep.  646.  44 
N.  B.  701;  E.  Moch  Co.  v.  Security 
Bank,  176  App.  Div.  842,  163  N.  Y. 
Supp.  277,  affirmed  in  225  N.  Y.  723, 
122  N.  E.  879;  Porges  v.  United  States 
Mortg.  &  T.  Co.  203  N.  Y.  181,  96  N,  E. 
424;  Robinson  v.  Chemical  Nat.  Bank, 
86  N.  Y.  404;  Comstock  v.  Hier,  73  N. 
Y.  276,  29  Am.  Rep.  142;  Silver  v. 
Krellman,  89  App.  Div.  363,  85  N.  Y. 
Supp.  945;  Niagara  Woolen  Co.  v. 
Pacific  Bank,  141  App.  Div.  265,  126 
N.  Y.  Supp.  890;  Havana  C.  B.  Co.  v. 
Knickerbocker  Trust  Co.  198  N.  Y.  422, 
LJtA.1915B,  720,  92  N.  E.  12;  Gerard 
v.  McCormick,  130  N.  Y.  261,  14  L.R.A. 
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284,  29  N.  E.  116;  Sims  United 
States  Trust  Co.  103  N.  Y.  472,  9  N.  E. 
605;  Squire  t.  Ordemann.  194  N.  Y. 
394,  87  N.  E.  436;  Union  Nat.  Bank  t. 
Underhill,  102  N.  Y.  336,  7  N.  E.  293; 
Hitchings  v.  St  Louis,  N.  0.  &  O.  C. 
ft  Transp.  Co.  68  Hun,  38,  22  N.  Y. 
Supp.  719;  Triplett  v.  Fauver,  103  Va. 
12S,  48  S.  E.  875. 

The  form  of  the  cheeks  and  the  in- 
dorsements thereon  clearly  indicate 
that  the  same  were  corporate  proper^, 
and  constituted  actual  notice  to  de- 
fendant of  Wagner's  misappropriation. 

Re  American  Cigar  Lighter  Co.  177 
Misc.  643,  138  N.  Y.  Supp.  455;  Ward 
V,  City  Trust  Co.  192  N.  Y.  61,  84  N. 
E.  685;  Wilson  v.  Metropolitan  Elev. 
R.  Co.  120  N.  Y.  145,  17  Am.  St.  Rep. 
625,  24  N.  E.  384;  Cheever  v.  Pitta- 
burgh,  S.  &  L.  E.  R.  Co.  150  N.  Y,  66. 
34  L.R.A.  69,  55  Am.  St.  Rep.  646,  44 
N.  E.  701;  Fidelity  &  D.  Co.  v.  Queens 
County  Trust  Co.  226  N.  Y.  233. 123  N. 
E.  370. 

The  defenses  of  negligence  and  es- 
toppel are  wholly  without  merit. 

Jewett  V.  Miller,  10  N.  Y.  402,  61 
Am.  Dec,  751 ;  New  York  Rubber  Co. 
V.  Rotheryi  107  N.  Y.  310,  1  Am.  St. 
Rep.  822,  14  N.  E.  269;  Continental 
Securities  Co.  v.  Belmont,  206  N.  Y.  18, 
51  L.R.A.(N.S.)  112.  99  N.E.  138,  Ann. 
Cas.  1914A,  777;  Pollitz  v.  Wabash  R. 
Co.  207  N.  Y.  127,  100  N.  E.  721;  Ward 
V.  City  Trust  Co.  192  N.  Y.  73,  84  N. 
E.  585;  Fidelity  &  D.  Co.  v.  Queens 
County  Trust  Co.  226  N.  Y.  226,  128  N. 
E.  370;  Schmidt  v.  Garfield  Nat.  Bank, 
64  Hun,  298,  19  N.  Y.  Supp.  252,  af- 
firmed in  138  N.  Y.  631,  33  N.  E.  1084. 

Elkns,  J.,  delivered  the  opinion  of 
the  court: 

The  plaintiff  is  a  New  York  cor- 
poration. It  was  incorporated  in 
April.  1910,  at  which  time  it  ac- 
quired all  the  assets  and  business 
formerly  conducted  by  one  Christo- 
pher J.  Wagner,  who  became  its 
president,  which  office  he  held  dur- 
ing the  time  of  all  the  transactions 
here  in  question.  Wa£mer  also  ac- 
quired 180  shares  of  the  total  400 
shares  of  the  capital  stock  of  the 
Wagner  Trading  Company  at  the 
time  of  its  incorporation. 

Section  4  of  article  3  of  plaintiflf's 
by-laws  provides:  "The  treasurer 
shall  have  the  care  and  custody  of 
all  the  funds  and  securities  of  the 
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corporation  and  shall  deposit  the 
same  in  the  name  of  the  corporation 
in  such  bank,  banks,  or  trust  com- 
panies aa  the  directors  may  elect. 
He  may  sign  checks,  drafts  or  or- 
ders for  the  payment  of  money,  but 
all  checks  and  notes  of  the  corpora- 
tion signed  by  him  shall  be  counter- 
signed by  such  persons  as  may  be 
designated  for  that  purpose  by  the 
board  of  directors." 

By  article  3,  §  2,  of  the  by-laws, 
the  president  was  authorized  to  sign 
and  execute  contracts  in  the  name  of 
the  company  when  authorized  to  do 
so  by  the  board  of  directors,  and  al- 
so to  sign  checks,  drafts,  and  orders 
for  the  payment  of  money,  but  all 
checks  and  notes  of  the  corporation 
signed  by  him  shall  also  be  counter- 
signed by  persons  designated  for 
that  purpose  by  the  board  of  direc- 
tors. 

In  pursuance  of  this  by-law,  on 
April  7. 1910,  the  board  of  directors 
adopted  a  resolution,  providing  that 
checks  might  be  signed  by  the  presi- 
dent, vice  president,  secretary,  or 
treasurer,  but  that  such  checks  shall 
be  countersigned  by  one  Leggett  or 
one  Sloane,  or  by  any  ofiKer  of  the 
corporation. 

The  plaintiff  had  its  bank  account 
with  the  Chatham  &  Phoenix  Bank, 
but  had  no  account  with  the  defend- 
ant or  any  other  bank. 

A  portion  of  the  plaintiffs  busi- 
ness was  exporting  merchandise  to 
South  America.  Drafts  were  drawn 
by  the  plaintiff  on  the  South  Amer- 
ican customer,  and  sent  to  the  Bank 
of  New  York  for  collection,  and  in 
some  cases  advances  were  made  by 
the  Bank  of  New  York  upon  these 
drafts  while  in  process  of  collection. 
The  proceeds  of  these  drafts  were 
paid  and  some  advances  thereon 
were  made  by  cashier's  checks  of  the 
Bank  of  New  YoriE  to  the  order  of 
Wagner  Trading  Company.  These 
checks,  to  the  number  of  fifteen 
were  indorsed,  "Wagner  Trading 
Company,  C.  J.  Wagner,  Pres.,"  the 
signature  of  "C.  J.  Wagner"  being 
in  the  handwriting  of  C.  J.  Wagner, 
the  president  of  the  plaintiff  corpo- 
ration, the  remainder  of  the  indorse- 
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ment  being  a  rubber  stamp  impres- 
sion. The  first  of  these  checks  was 
dated  May  17,  1915,  and  indorsed 
May  25,  1915.  The  last  check  was 
dated  October  30, 1916,  and  indorsed 
October  31, 1916, 

It  is  stipulated  that  no  part  of  the 
"proceeds  of  said  checks,  to  wit, 
$14,117.29,  has  been  received  by  the 
plaintiff  except  the  sum  of  $85.37." 

C.  J.  Wagner  had  a  personal  ac- 
count with  the  defenduit.  In  this 
account  he  deposited,  among-  others, 
thirty-six  checks,  representing  sal- 
ary paid  to  him  by  the  plaintiff  be- 
tween February  2,  1914,  and  April 
3,  1916.  These  checks  were  drawn 
on  the  Chatham  &  Phcenix  National 
Bank  to  the  order  of  "C.  J.  Wag- 
ner/' signed  "Wagner  Trading  Com- 
pany, C.  J.  Wagner,  Pres."  On  the 
left  margin  of  the.  check  appears  in 
print  "Wagner  Trading  Company 
.  .  .  Countersigned,"  with  the  sig- 
nature in  ink  of  W.  H.  L^gett,  Jr., 
above  the  word  "Countersigned.*' 
These  checks  were  indorsed  by  C.  J. 
Wagner,  and  collected  through  the 
New  York  clearing  house  in  the  usu- 
al course  of  banking  business.  This 
statement  shows  the  relation  of  the 
parties. 

Wagner,  having  indorsed  the  fif- 
teen checks  made  payable  by  the 
Bank  of  New  York  to  the  Wagner 
Trading  Company,  in  the  manner 
described,  deposited  them  to  the 
credit  of  his  personal  account  with 
the  defendant,  which  collected  the 
proceeds  in  the  usual  course  of 
banking,  and  held  same  for  Wagner, 
and  as  his  agent  "paid  out  the  pro- 
ceeds thereof  on  the  personal  checks 
of  Christopher  J.  Wagner,-'  to  use 
the  exact  words  of  the  stipulation  of 
the  parties.  The  action  is  for  con- 
version. 

The  facts  showing  the  conversion 
are  complete.  Wagner  had  author- 
ity to  indorse  the  checks,  although 
no  by-law  or  resolution  is  in  evi- 
dence to  that  effect,  but  only  for  the 
purposes  of  the  corporation's  busi- 
ness, and  not  to  transfer  the  checks 
to  himself  personally  or  for  his  per- 
sonal use.  The  defendant  endeav- 
ored to  prove  estoppel  and  negli- 
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gence  of  the  plaintiff.  The  trial 
court  rightly  excluded  all  such  evi- 
dence. The  plaintiff  had  no  rela- 
tions with  and  owed  no  special  duty 
to  the  defendant.  It  was  not  a  de- 
positor of  the  defendant.  When  the 
defendant  accepted  the  deposit  of 
Wagner  and  became  his  banking 
agent,  the  defendant  was  in  com- 
plete control  of  its  relations  with 
Wagner.  It  could,  to  safely  protect 
itself  in  its  dealings  with  Wagner, 
inquire  as  to  his  relations  with  the 
plaintiff,  the  authority  he  possessed, 
and  could  insist  upon  an  examina- 
tion of  the  plaintiff's  by-laws  and 
minutes  if  it  thought  that  necessary 
to  protect  itself.  When  it  accepted 
the  checks  payable  to  the  plaintiff 
and  indorsed  by 
Wagnfer  as  presi- 
dent of  the  plaintiff 
for  deposit  to  the 
account  of  Wagner 
himself,  it  did  so  at  its  peril  to  as- 
certain whether  Wagner  had  au- 
thority to  indorse  them  and  by  his 
indorsement  transfer  the  money  to 
be  paid  thereon  to  his  personal  ac- 
count. Cheever  v.  Pittsburgh,  S.  & 
L.  E.  B.  Co.  150  N.  Y.  59,  34  LJI.A. 
69,  56  Am.  St.  Bep.  646,  44  N.  E. 
701 ;  Ward  v.  City  Trust  Co.  192  N. 
Y.  61,  71,  84  N.  E.  585.  If  Wagner 
had  no  such  authority,  title  to  the 
nooney  in  question  never  passed  to 
the  defendant,  and  if  it  received  it, 
it  did  so  without  au- 
thority, and  must  ^?^g;,Sfo*r* 
account  and  make 
payment  to  the  owner.  Schmidt  v. 
Garfield  Nat.  Bank,  64  Hun,  298,  19 
N.  Y.  Supp.  252,  affirmed  in  138  N. 
Y.  631,  33  N.  E.  1084;  Sims  v.  Unit- 
ed SUtes  Trust  Co.  103  N.  Y.  472, 
9  N.  E.  606;  Fidelity  &  D.  Ck>.  v. 
Queens  County  Trust  Co.  226  N.  Y. 
225,  233,  123  N.  E.  370. 

The  transaction  and  decision  are 
not  affected  by  the  fact  that,  relying 
upon  the  funds  it  supposed  were  de- 
posited by  Wagner,  the  defendant 
paid  out  funds  upon  Wagner's  per- 
sonal check  dravm  upon  it.  To  do 
so  would  be  to  charge  the  plaintiff 
because  of  transactions  with  which 
it  had  no  connection. 
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The  rule  sroverning  this  case  is 
well  stated  in  Standard  Steam  Spe- 
cialty Co.  V.  Com  Exch.  Bank,  220 
N.  Y.  478,  481,  L.R.A.1918B,  575, 
116  N.  E.  387,  where  Pound,  J., 
«ays: 

"Any  person  taking  checks  made 
payable  to  a  corporation  which  can 
act  only  by  agents  does  so  at  his  per- 
il, and  must  abide  by  the  conse- 
quences if  the  agent  who  indorses 
the  same  is  without  authority,  un- 
less the  corporation  is  negligent 
.  .  .  or  is  otherwise  precluded  by 
its  conduct  from  setting  up  8U(^ 
lack  of  authority  in  the  agent.  .  .  . 

"If  the  original  indorsement  was 
authorized,  the  diversion  of  the 
funds  after  indorsement  would  not 
make  it  a  forgery;  but,  if  the  orig- 
inal indorsement  was  unauthorized, 
parties  dealing  with  the  wrongdoer 
■and  innocent  parties  alike  were 
bound  to  know  the  lack  of  the 
agent's  authority  to  convey  title 
away  from  the  true  owner  to  any- 
one." 

Assuming,  as  we  do,  that  Wagner 

had  general  authorily  to  indorse 
checks  for  the  plaintiff's  corporate 
purposes,  clearly  this  does  not  au- 
thorize him  to  indorse  checks  to  his 
own  order  and  appropriate  the 
money  to  his  own 
wthorur^'of'  personal  use,  and 
firjlSril^U..  t^e  nature  of  this 
transacbon  was 
such  as  to  warn  defendant  that  the 
checks  were  being  diverted  from 
usual  business  channels. 

A  case  in  point,  and  far  stronger 
for  the  defendant  than  the  case  at 
bar,  is  that  of  Claflin  v.  Farmers*  & 
Citizens' Bank,  25  N.  Y.  293.  There 
checks  were  drawn  by  the  president 
of  the  defendant  bank  personally,  to 
the  order  of  t^ird  persons,  and  such 
checks  were  certified  by  the  said 
president  as  good.  The  payees  part^ 
ed  with  full  value.  There  this  court 
held,  although  the  purchaser  of  the 
checks  paid  their  full  face  for  them 
and  acted  in  good  faith,  that  the 
plaintiffs  could  not  recover  and  the 
president  had  no  power  to  accept  his 
own  drafts  or  checks  in  behalf  of 
the  bank.  It  was  a  palpable  excess 


of  authority,  and  any  person  taking 
the  paper  was  bound  to  inquire  as 
to  the  jtovfer  of  the  agent  so  to  con- 
tract. The  court  said:  "No  busi- 
ness man  of  common  intelligence 
could  take  these  checks  in  good 
faith,  and  without  suspicion  or  no- 
tice of  this  fraud."    (p.  299.) 

The  defendant  also  claims  error 
because  the  court  excluded  evidence 
tending  to  show  that  the  plaintiff's 
officers  by  an  examination  or  audit 
of  its  books  and  records  could  have 
discovered  Wagner's  defalcations, 
and  that  the  failure  so  to  do  was 
gross  negligence;  also  that  an  in- 
spection of  the  stubs  and  draft  books 
of  the  plaintiff  would  have  revealed 
to  the  plaintiff's  officers  that  the 
drafts,  the  proceeds  of  which  were 
represented  by  the  checks  in  suit^ 
were  long  overdue,  and  that  state- 
ments of  account,  sent  by  the  Bank 
of  New  York  to  the  plaintiff, 
showed  that  the  drafts  had  been 
paid.  The  defendant  also  sought  to 
show  that  the  books  of  the  plaintiff 
had  not  been  balanced  during  all  the 
time  within  which  Wagner  had  de- 
posited the  checks  in  suit  to  his  in- 
dividual account,  and  asked  ques- 
tions tending  to  show  that  the  di- 
rectors of  the  plaintiff  never  held  a 
meeting.  The  defendant  relies  upon 
Martin  v.  Niagara  Falls  Paper  Mfg. 
Co.  122  N.  Y.  165,  25  N.  £.  803,  as 
authority  for  this  claim. 

In  that  case  it  app'eared  that  the 
Niagara  Falls  Paper  Manufacturing 
Company,  a  New  York  corporation, 
executed  a  mortgage,  which  was 
given  as  a  collatend  and  continuing 
security  for  the  payment  of  all 
promissory  notes  niade  by  it  to  the 
Manufacturers'  &  Traders*  Bank. 
The  plaintiff  produced  six  promis- 
sory notes,  aggregating  $60,000,  all 
payable  to  the  order  of  L.  C.  Wood- 
ruff and  purporting  to  be  made  by 
the  Niagara  Falls  Paper  Manufac- 
turing Company,  by  Lauren  C. 
Woodruff,  president,  and  indorsed 
by  the  payee,  and  all  of  the  signa- 
tures and  indorsements  were  in  the 
handwriting  of  Woodruff.  The  notes 
in  question  were  discounted  by  the 
bank  pursuant  to  a  written  agree- 
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ment  between  the  company  and  the 
bank,  by  which  Woodruff's  aathfff- 
ity/aa  president,  to  bind  the  com- 
puiy,  was  expressly  stated,  and  it 
was  also  provided  that  the  notes  and 
drafts  were  conclusively  deemed  for 
the  benefit  of  the  company,  and  it 
was  liable  for  all  such  paper  held  by 
the  bank.  The  agreement  was  exe- 
cuted by  Woodruff,  as  president,  on 
behalf  of  the  company,  pursuant  to 
a  resolution  passed  at  a  meeting  of 
the  trustees  voted  for  by  Woodruff 
and  his  daughter,  who  were  the  only 
trustees,  and  held  all  the  stock  of 
the  corporation. 

It  was  upon  such  evidence  that 
this  court  held  in  that  case  that  the 
company  made  itself  liable  for  the 
debt  to  the  bank,  and  that  it  was 
entirely  competent  for  the  stock- 
holders of  the  corporation,  no  rights 
of  creditors  intervening  and  no 
fraud  being  claimed,  to  ratify  Wood- 
ruff's acts  and  bind  the  corporation 
for  the  payment  of  the  debt. 

It  was  further  shown  in  that  case 
that  there  was  no  knowledge  of  the 
proceeds  being  used  for  Woodruff's 
benefit,  and,  as  Judge  Brown  said  in 
that  opinion  (p.  173) :  "The  facts, 
of  the  case  do  not  bring  it  within 
the  rule  which  puts  upon  a  holder  of 
a  promissory  note  or*  other  corpo- 
rate obligation  the  burden  of  prov- 
ing by  direct  evidence  that  it  was 
issued  pursuant  to  a  vote  of  the 
trustees,  or  for  a  corporate  debt,  or 
that  the  corporation  received  the 
consideration,  in  order  to  establish 
a  corporate  liability." 

It  appeared  in  iJiat  case  that  the 
eompaiqr  kept  no  bank  account  of 
its  own;  its  banking  business  was 
done  through  the  account  of  Wood- 
ruff, and  in  that  account  was  de- 
posited indiscriminately  the  money 
received  by  the  company  and  by 
Woodruff,  and  from  it  were  paid,  on 
Woodruff's  individual  checks,  sub- 
stantially all  the  debts  and  liabilities 
of  tiie  corporation.  It  will  thus  be 
seen  that  the  facts  there  were  en- 
tirely different.  The  nature  of  the 
business  carried  on  by  the  plaintiff 
herein  did  not  raise  the  presumption 
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that  it  was  part  of  the  president's 
dutgr  to  indorse  checks  and  deposit 
them  to  his  own  personal  account. 

The  trial  court  excluded  the  testi- 
mony offered  upon  the  theory  that 
the  action  was  for  money  belonging 
to  the  plaintiff,  and  that  it  had  been 
traced  into  the  possession  of  the  de- 
fendant. The  defendant's  counsel 
acquiesced  in  this  theory  of  the  case, 
and  admitted  upon  the  trial  that  he 
knew  of  no  case  where  the  claim  of 
negligence  could  be  maintained 
where  there  was  no  contractual  re- 
lation such  as  a  depositor  has  with  a 
bank. 

The  courts  are  careful  to  guard 
the  interests  of  conunerce  and  to 
protect  and  strengthen  its  great 
medium,  commercial  paper,  but  they 
are  also  careful  to  defeat  titles 
taken  in  bad  faith  or  with  knowl- 
edge, actual  or  imputed,  which 
amounts  to  bad  faith.  Clafiin  v. 
Farmers'  &  Citizens  Bank,  25  N.  Y. 
293;  Rochester  &  C.  Turnp.  Road 
Co.  V.  Paviour,  164  N.  Y.  281,  52 
L.R.A.  790,  58  N.  E.  114;  E.  Moch 
Co.  v.  Security  Bank,  226  N.  Y.  723,. 
122  N.  E.  879;  Robinson  v.  Chem- 
ical Nat.  Bank,  86  N.  Y.  404; 
Spraights  v.  Hawley,  39  N.  Y.  441. 
100  Am.  Dec.  452. 

The  evidence  offered  was  immate- 
rial as  to  t^is  tort-feasor  and  his 
agent,  and  would  not  have  influenced 
the  verdict  Wagner,  having  no  au- 
thority to  indorse  in  behalf  of  the 
corporation  for  the 
purpose  of  applying  ^ir^^S^ii 
the  proceeds  of  these  «o^>OTm*i«»- 
checks  to  his  own  wcrow^x  tiua>. 
account,  could  not 
transfer  any  greater  right  than  he 
possessed  to  his  agent  for  collection, 
the  bank.   Forges  v.  United  States 
Mortff.  &  T.  Co.  203  N,  Y.  181,  96 
N.      424.  There  was  no  offer  of 
proof  of  express  ratification  by  the 
plaintiff,  with  full  knowledge  of  the 
facts. 

I  am  therefore  in  favor  of  affirm- 
ance of  the  judgment  with  costs. 

Hiscock,  Ch.  J.,  and  Hogan,  Car- 
dozo.  Pound,  McLaughlin,  and  An- 
drews, JJ.,  concur. 
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It  is  not  in  general  intended  to  in- 
clude cases  where  the  indorsing  officer 
had  no  authority  to  indorse  at  all. 

The  courts  are  not  agreed  upon  this 
subject.  It  would  seem  that  the  form 
of  the  paper  should  be  sufficient  notice 
to  the  collecting  bank  to  put  it  on 
its  inquiry  as  to  the  right  and  au- 
thority of  the  indorsing  officer. 

It  will  be  seen  that  it  is  held  -in  the 
reported  case  (Wagneb  Trading  Co.  v. 
Battery  Pakk  Nat.  Bank,  ante,  840) 
that  a  bank  which  credits  to  the  indi- 
vidual account  of  the  president  of  a 
corporation  checks  drawn  to  the  order 
of  such  corporation,  indorsed  with  its 
name  by  such  president,  and  pays  out 
the  proceeds  of  such  checks  on  the 
president's  personal  checks,  converts 
the  corporation's  property  and  Is  lia- 
ble to  it  therefor. 

In  Niagara  Woolen  Co.  v:  Pacific 
Bank  (1910)  141  App.  Div.  265,  126 
N.  Y.  Supp.  890,  the  plaintiff  corpora- 
tion recovered  from  the  defendant 
bank  the  proceeds  of  checks  drawn  to 
the  plaintiff's  order,  indorsed  in  blank 
in  the  plaintiff's  name  by  P.  H.  as 
president  and  deposited  by  P.  H.  in 
the  defendant  bank  to  the  credit  of  P. 
H.  &  Son,  which  was  the  name  under 
which  P.  H.  did  business.  The  plain- 
tiff kept  its  bank  account  in  another 
bank.  It  appears  that  P.  H.  had  no 
authority  to  indorse  the  plaintiff's 
name  on  checks,  but  the  court  said 
as  to  this:  "The  questions  about  the 
regularity  of  these  indorsements  and 
the  power  of  the  president  to  indorse 
I  do  not  think  were  at  all  material,  as 
the  plaintiff,  by  commencing  this  ac- 
tion to  charge  the  defendant  with  the 
amount  collected  upon  these  checks, 
necessarily  ratified  the  indorsement 
and  the  act  of  Philip  Horowitz  in  ob- 
taining payment  of  the  checks,  its 
right  to  recover  being  solely  based 
upon  the  fact  that  the  defendant, 
having  accepted  these  checks  and 
collected  them,  received  the  plain- 


tiff's money,  for  ^ich  the  defendant 
was  bound  to  account." 

In  Knoxville  Water  Co.  v.  East  Ten- 
nessee Nat  Bank  (1910)  123  Teiin. 
364, 131  S.  W.  447,  an  action  in  equity, 
the  cashier  of  the  plaintiff  indorned 
checks  drawn  to  its  order  in  its  name 
as  cashier  and  deposited  them  to  his 
individual  credit  in  the  defendant 
bank  (which  was  not  the  plaintiff's 
bank),  and  drew  out  the  proceeds  on 
his  personal  checks.  It  appears  that 
he  had  no  authority  to  indorse  these 
checks  except  in  the  name  of  the 
treasurer  with  a  rubber  stamp.  In 
holding  that  the  indorsement  was  not 
within  the  apparent  scope  of  his  au- 
thority as  cashier,  the  court  said: 
"Having  concluded,  that  Martin  was 
without  eitiier  actual  or  apparent  au- 
thorily  to  indorse  these  checks,  it  is 
useless  to  further  pursue  tiiis  branch 
of  the  case.  On  the  question  of  ap- 
, parent  authority,  however,  we  wish  to 
say  that  these  deposits  by  Martin 
seem  to  us  irregular  and  unusual,  and 
they  should  have  aroused  the  suspi- 
cion of  the  bank  when  made.  Kor  an 
employee  to  bring  his  employer's  bills 
receivable  to  a  bank  wilii  which  the 
latter  has  no  business  relations,  for 
the  employee  there  to  indorse  them 
in  his  employer's  name,  and  for  the 
employee  to  ask  that  such  bills  or 
checks  be  placed  to  his  individual 
credit — such  transactions  seem  to  us 
to  be  so  out  of  line  with,  and  con- 
trary to,  the  usual  course  of  business, 
that  they  should  have  served  to  put 
the  bank  on  sharp  inquizy.  We  think 
this  is  true,  whether  the  employee  so 
offering  such  checks  be  president, 
manager,  treasurer,  or  any  other  offi- 
cer or  agent  of  an  employing  corpora- 
tion. And  we  think  a  bank,  which 
under  these  circumstances  accepts 
such  a  deposit  to  the  individual  credit 
of  an  employee,  subject  to  his  individ- 
ual check  and  disposition  in  this  way, 
has  little  ground  upon  which  to  urge 
that  such  an  employee  was  thus  act- 
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ing  within  the  apparent  scope  of  his 
antbority." 

The  contnury  result  was  reached  in 
Santa  Marina  Go.  v,  Canadian  Bank 
(1918)  165  G.  G.  A.  611,  264  Fed.  S91. 
certiorari  denied  in  (1919)  250  U.  S. 
643,  63  L.  ed.  1186.  39  Sup.  Gt.  Rep. 
493,  In  that  case  the  corporation 
sued  in  equity  to  recover  of  the  de- 
fendant bank  as  its  trustee  for  the 
proceeds  of  checks  drawn  to  the  cor- 
poration's order  and  indorsed  in  its 
name  by  Hooper,  its  secretary,  and  de- 
posited by  him  to  his  individual  credit 
with  the  defendant,  which  was  not  the 
plaintiff's  bank.  It  was  held  that  the 
plaintiff  could  not  recover  .(except 
that  as  a  portion  of  the  total  had  been 
appropriated  by  the  bank  to  its  de- 
positor's overdrafts  and  had  been  al- 
lowed to  the  plaintifF  by  the  trial 
court,  and  as  to  this  there  had  been 
ao  appeal,  the  question  as  to  such  por- 
tion was  not  before  the  appeUate 
conrt).  The  court  stated  that  it  was 
necessary  for  the  plaintiff  to  allege 
that  the  secretary,  without  the  knowl- 
edge and  consent  of  the  plaintiff,  had 
indorsed  the  checks  in  the  name  of  the 
plaintiff  and  deposited  them  to  his 
credit  with  the  defendant,  and  that 
the  defendant,  well  knowing  that  said 
cheeks  and  the  moneys  they  repre- 
sented were  the  property  of  the  plain- 
tiff, placed  the  same  to  the  personal 
account  of  the  secretary,  and  that 
these  allegations  were  made  and  de- 
nied. The  court  said:  "There  is  no 
fvidence  that  defeiidant  had  any  no- 
tice that  the  checks  deposited  by 
Hooper  were  not  his  property,  and 
there  is  no  evidence  of  bad  faith  on 
the  part  of  the  defendant  in  the  trans- 
action. Upon  the  controlling  ques- 
tion in  the  case  plaintiff  has  therefore 
foiled  to  furnish  the  proof  required 
to  sustain  the  action.  .  .  .  Hie 
plaintiff,  through  mistaken  confidence 
in  Hooper,  gave  him  authority  as  its 
secretary  to  indorse  chedcs  without 
restriction,  which  made  the  wrong 
possible  in  these  transactions,  and  un- 
der tile  rule  of  equitable  estoppel  It 
cannot  recover."  The  lower  court 
took  the  view  that  the  bank,  in  receiv- 
ing the  checks  for  the  private  account 
of  the  secretary,  was  at  once  apprised 


of  the  fact  that  the  transaction  was 
essentially  irregular,  that  it  would 
have  been  liable  in  a  suit  at  law  for 
conversion  of  the  money,  that  it  was 
put  upon  notice  that  the  money  was 
the  property  of  the  plaintiff  and  that 
the  secretary  held  it  as  the  plaintiff's 
trustee,  and  said:  "In  this  spirit,  in 
the  absence  of  any  information  com- 
ing to  it  that  such  payment  constitut- 
ed a  misappropriation  of  plaintiff's 
property,  it  liad  a  right  to  assume  that 
any  moneys  drawn  from  the  fund  rep- 
resented by  the  check  delivered  to  it 
and  made  payable  to  some  third  per- 
son would  be  intended  by  Hooper,  and 
in  fact  be  used,  in  complete  recogni- 
tion of  the  trust  created  by  the  deposit 
to  his  own  account.  As  to  any  mon- 
eys, however,  which  he  paid  to  de- 
fendant bank  itself,  in  satisfaction  of 
his  own  obligations,  the  bank  indubi- 
tably knew  that  such  payment  con- 
stituted a  violation  of  the  trust,  and 
by  the  same  token  knew  that  it  was 
participating  in  the  fruits  of  such  vio- 
lation. There  can  be  no  doubt,  then, 
as  to  moneys  paid  by  Hooper  to  the  de- 
fendant bank,  the  bank  would  be  lia- 
ble to  plaintiff  in  equity,  at  least  to 
the  extent  that  such  moneys  so  paid 
were  taken  from  the  trust  fund." 

In  Gate  City  BIdg.  &  L.  Asso.  v. 
National  Bank  (1894)  126  Mo.  82,  27 
L.R.A.  401,  47  Am.  St.  Rep.  633,  28  S. 
W.  638,  it  was  held  that  the  plaintiff 
could  not  recover  of  the  defendant  the 
proceeds  of  a  check  alleged  to  have 
been  misappropriated  by  the  plain- 
tiff's secretory  with  the  connivance  of 
the  defendant.  It  appeared  that  the 
secretory  indorsed  a  check  drawn  to 
the  plaintiff  in  the  plaintiff's  name, 
by  himsdf  secretary,  and  deposited  it 
to  his  own  individual  credit  with  the 
defendant  bank,  with  which  the  plain- 
tiff also  had  an  account,  and  later 
drew  out  the  money  on  his  individual 
check.  There  was  evidence,  however, 
tending  to  show  that  such  secretary, 
without  any  objection  by  the  plaintiff, 
had  often  deposited  its  paper  in  the 
same  wi^,  and  it  was  held  that  there 
was  no  evidence  tending  to  prove  that . 
the  bank  did  not  act  in  perfect  good 
faith. 

In  Buckley  v.  Lincoln  Trust  Co.- 
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(19U)  72  Miflc.  218,  131  N.  Y.  Supp. 
106,  it  was  held  that,  where  inquiry 
by  the  bank  would  have  disclosed 
reBolntioiui  of  a  company  authorizingr 
its  manager  to  as*  "certain  checks" 


to  reinnbune  hims^,  the.  company 
could  not  recover  of  the  bank,  al- 
though in  fact  the  use  made  by  the- 
manager  waa  unauthorized. 

£■  Ba  B* 


ARTHUR  STANLEY 

V. 

INHABITANTS  OF  THE  TOWN  OF  SANGERVILLE  et  al. 
Jtfaine  Supreme  JuMetal  Court— March  10,  1990. 
(_  Me.  ~.  109  Atl.  189.) 

Libel  —  UabiUty  of  town  for. 

1.  A  town  is  liable  in  damages  for  libel  in  charginff  one  with  theft  in  a: 
complaint  for  recovery  of  damages  for  carrying  away  a  cnlvert  belonging 
to  the  town  in  its  corporate  capacity. 

[See  note  on  this  question  beginning  on  page  851.] 

Town — liability    tor  govetnmental 


act. 

2.  No  action  lies  against  a  town  for 
what  is  done  by  it  as  a  political  body 
and  as  part  of  the  administration  of 
the  government. 

[See  26  R.  C.  L.  805.] 

—  liability  in  corporate  capacity. 

3.  In  its  corporate  capacity  as  the 
owner  of  property  held  for  its  benefit 
and  advantage,  the  rights  and  liabili- 
ties of  a  town  are  measured  strictly  by 
the  laws  which  d^rmine  all  private 
rights  and  liabilities  and  under  the 
same  conditions  as  a  private  corpora- 
tion. 


Trial — motion  to  dismiss — confine- 
ment to  recrad. 
4.  In  considering  a  motion  to  dis- 
miss an  action  the  court  is  concerned 
only  with  the  record  as  presented. 
—  cmisidOTation  of  bill  of  exceptions. 

6.  Offers  of  proof  recited  in  a  bill  of 
exceptions  cannot  be  considered  on 
motion  to  dismiss  an  action. 
Pleading — motion  to  dismiaa  as  de- 
murrer. 

6.  A  motion  to  dismiss  the  action 
cannot  be  used  interchangeably  with  a 
demurrer. 

Corporatiim— liability  for  UbeL 

7.  A  corporation  is  liable  in  dam- 
ages for  publication  of  a  libel. 

[See  17  R.  C.  L.  382.] 


Exceptions  by  plaintiff  to  rulings  of  the  Suinreme  Jadicial  Court  for 

Piscagaquis  County,  at  law,  made  during  the  trial  of  an  action  brought 
to  recover  damages  for  an  alleged  libel  which  resulted  in  a  dismissal  of 
the  action.  Sustained. 
The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  C.  W.  Hayes  and  Hodson  A    App.  D.  C.  128;  Fairbanks  v.  Stanley. 


Hudson,  for  plaintiff: 

An  action  for  libel  will  lie  against 
defendants. 

McLaughlin  v.  Cowley,  127  Mass. 
316;  Union  Mut.  L.  Ins.  Co.  v.  Thomas, 
28  G.  C.  A.  96,  48  U.  S.  App.  575,  88 
Fed.  803;  Sherwood  v.  Powell,  61 
Minn.  479,  29  L.R.A.'153,  62  Am.  St. 
Rep.  614,  63  N.  W.  1103;  Monroe  v. 
H.  Weston  Lumber  Co.  49  La.  Ann. 
694,  21  So.  742;  Harlow  v.  Carroll,  6 


18  Me.  296;  Shattuck  v.  Bill,  142  Mass. 
56,  7  N.  E.  89;  Citizens'  Gas  &  E.  Co. 
V.  Black,  95  Ohio  St.  42,  L.R.A.1917D, 
659,  115  N.  E.  495;  Roemer  v.  Jacob 
Schmidt  Brewing  Co.  L.R.A.1916E,  771, 
and  note.  132  Minn.  399, 157  N.  W.  640; 
Case  v.  Steel  Coal  Co.  162  Ky.  68, 
L.R.A.1916D,  867, 171  S.  W.  998;  Ubby 
V.  Portland,  106  Me.  372,  26  L.R.A. 
(N.S.)  141,  74  Atl.  806,  18  Ann.  Cas. 
647;  Moulton  v.  Scarborough,  71  Me. 
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287,  .3d  Am.  Rep.  308;  Keeley  t.  Port- 
Und,  100  Me.  260,  61  Atl.  ISO,  18  Am. 
Neg.  Rep.  440;  Hill  v.  Boston,  122 
llu8. 344, 23  Am.  Rep.  332. 

Messrs.  J.  S.  Williams  and  W.  B. 
Fattangall,  for  defendant: 

The  taking  of  the  culvert  by  plain- 
tiff was,  under  the  circumstances  of 
the  case,  larceny. 

State  V.  Brewinirton,  2  Boyce  (Del.) 
71,  78  Atl.  402;  Canton  Nat  Bank  v. 
American  Bondinsr  &  T.  Co.  Ill  Md. 
41,  78  Atl.  684,  18  Ann.  Gas.  820; 
State  V.  Rigall,  169  Mo.  659,  70  S.  W. 
150,  14  Am.  Grim.  Rep.  339;  State  t. 
Hawkins,  8  Port  (Ala.)  461,  33  Am. 
Dec.  294;  State  v.  Moore,  101  Mo.  316, 
14  S.  W.  182;  State  t.  Coombs,  66  Me. 
497,  92  Am.  Dee.  610;  State  v.  Steven- 
son, 91  He.  107,  89  AtL  471;  Com.  t. 
King,  202  Uass.  879,  88  N.-  E.  454. 

Agency  is  not  a  iustification  for 
conmiittiDg  larceny. 

Clark,  Grim.  Law,  3d  ed.  186;  Peo- 
ple V.  Richmond,  29  Gal.  414;  Com.  v. 
Hadley,  11  Met  66;  1  Glatk  ft  M. 
Oimes,  g  196;  1  Whart  Grim.  liaw, 
Uth  ed.  §  376;  State  v.  Hull,  84  Conn. 
132;  State  v.  Sutton,  10  R.  I.  169; 
SUte  V.  Potter.  42  Vt  495;  State  v. 
Bugbee.  22  Vt  32;  State  t.  Bell,  6 
Port  (Ala.)  865;  AUyn  State,  21 
Neb.  69S>  33  N.  W.  212;  Kliffield  v. 
State.  4  How..  (Miss.)  304;  C^om.  t. 
Bottom.  140  Ky.  212,  130  S.  W.  1091; 
Com.  V.  Eolb,  13  Fa.  Super.  Ct  347; 
State  T.  Ghauvin.  231  Mo.  31,  1S2  S. 
W.  243,  Ann.  Gas.  1912A,  992;  State 
T.  Bryant  14  Mo.  840. 

The  report  was  qualifledly  privi- 
leged. 

Newell,  Slander  &  Libel,  8d  ed.  p. 
476;  Odgers,  Libel  &  Slander,  4tb  ed. 
p.  264;  Trebilcock  v.  Anderson,  117 
Mich.  39,  75  N.  W.  129;  Wachsmuth  v. 
Merchants'  Nat  Sank.  96  Mich.  427, 
21  LRJi.  278,  56  N.  W.  9;  Spalding 
T.  Vilas,  161  U.  S.  483.  40  L.  ed,  780, 
18  Sup.  Ct  Rep.  631 ;  Bradford  v.  Clark, 
90  Me.  298,  88  Atl.  229;  Smith  t. 
Higgins,  16  Gray,  251;  Shattuck  v. 
Allen,  4  Gray,  540;  Rowland  v.  Flood, 
160  Mass.  509,  36  N.  E.  482;  Everest 
T.  McKenny,  195  Mich.  649,  LJtJL 
1917D,  784,  162  N.  W.  277. 

The  report  was  made  without  malice. 

Pierce  v.  Rodliff.  95  Me.  346,  50  Atl. 
32;  Pease  V.  Bamford,  96  Me.  23,  51 
Atl.  234;  Rowland  v.  Flood,  160  Mass. 
509,.  36  N.  E.  482;  Lancey  v.  Bryant. 
30  Me.  466;  Shattuck  v.  Allen,  4  Gray, 
540;  Bradford  v.  Clark,  90  Me.  298. 
38  AO.  229;  Smith  v.  Higgins,  16  Gray, 
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251 ;  Sweeney  v.  Higgins,  117  Me.  415, 
104  Atl.  791;  Kent  v.  Bongartz,  16  R. 
X.  72,  2  Anu  St  Rep.  870,  22  Atl.  1023. 

Morrill,  J.,  delivered  the  opinion 
of  the  court: 

In  his  writ  the  plaintiff  alleges 
that  the  Inhabitants  of  the  town  of 
Sangrerville  and  one  John  S.  Williams 
did  write  and  publish  a  libel  imput- 
ing to  the  plaintiff  the  crime  of  lar- 
ceny, in  a  writ  brought  by  the  inhab- 
itants of  said  Sangerville  against 
the  plaintiff.  The  alleged  libelous 
language  is  contained  in  the  declara- 
tion of  that  writ,  which  in  the  pres- 
ent writ  is  set  out  as  follows:  "In 
a  plea  of  treE9)ass,  for  that  the  said 
d^endant  [meaning  the  plaintiff, 
.Arthur  Stanley]  at  said  Sangerville, 
with  force  and  arms,  took,  carried 
away,  and  stole  one  Armco  metal 
culvert  of  the  prop^y,  goods,  and 
chattels  of  the  said  plaintiff  [mean- 
ing the  said  inhabitants  of  Sanger- 
ville] of  the  value  of  $50,  and  dis- 
posed of  the  same  to  his  own  use." 

The  plaintiff  further  alleges  that 
the  word  "stole"  was  not  pertinent 
to  the  issue  in  said  action,  and  was 
inserted  in  said  writ  maliciously  and 
in  bad  faith ;  he  also  alleges  that  the 
defendants  delivered  the  libel  to  the 
clerk  of  the  court  to  which  the  writ 
was  returnable,  there  to  be  made  a 
public  record  forever. 

The  inhabitants  of  Sangerville 
filed  a  motion  to  dismiss  the  action 
against  them  for  the  reason  "that 
said  action  is  based  on  an  alleged 
libel,  and  that  no  action  for  damages 
for  libel  lies  against  a  town  or  the 
inhabitants  thereof  in  their  corpo- 
rate capacity."  The  presiding  jus- 
tice sustained  the  motion.  To  this 
ruling  the  plaintiff  has  exceptions. 

The  dual  capacity  of  New  Eng- 
land towns  as  municipal  corpora- 
tions, in  the  absence  of  special  legis- 
lation, is  firmly  established,  and  has 
been  recognized  for  many  years 
(Libby  v.  Portland,  105  Me.  370,  26 
L.R.A.(N.S.)  141,  74  Atl.  805,  18 
Ann.  Cas.  547;  Eastman  v.  Mere- 
dith, 36  N.  H.  284, 72  Am.  Dec.  302; 
Oliver  v.  Worcester,  102  Mass.  499, 
3  Am.  Rep.  485),  and  the  same  dual 
capacity  has  been  recognized  else- 
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where  (Bailey  v.  New  Yoric,  3  Hill, 
531,  38  Am.  Dec.  669). 

In  their  governmental  capacity,  as 
political  subdivisions  of  the  state, 
they  discharge  certain  public  duties 
imposed  upon  them  by  the  legisla- 
ture ;  and  for  the  better  discharge  of 
those  duties  the  inhabitants  meet  in 
town  meeting  for  the  choice  of  offi- 
cers, for  action  upon  reports  of  such 
ofiicers,  or  committees,  for  the 
transaction  of  the  necessary  busi- 
ness connected  with  the  discharge 
of  the  public  duties  imposed,  and  for 
the  discussion  of  public  affairs.  The 
town  upon  such  occasions  acts  in  a 
legislative  capacity  and  as  a  politi- 
cal body,  and  no  action  lies  against  a 

Tow.-ii.bimr  town  for  what  is 
fnr  mm-        doHC  by  it  as  a  po- 

part  of  the  administration  of  the 
government.  Thus  it  was  held  in 
Howland  v.  Maynard,  159  Mass.  434, 
2.1  L.R.A.  600,  38  Am.  St.  Rep.  445, 
34  N.  &.  515,  a  case  relied  upon  by 
counsel  for  the  inhabitants  of 
Sangervilie,  that  the  town  was  not 
liable  to  an  action  for  an  alleged  libel 
contained  in  the  report  of  a  com- 
mittee appointed  by  the  town,  which 
report  was  accepted  by  the  town  at 
a  town  meeting  regularly  called,  and 
printed  and  circulated  in  accordance 
with  a  vote  passed  at  said  meeting. 

But,  to  use  the  language  of  this 
court  in  Libby  v.  Portland,  supra, 
"the  municipality  as  proprietor  is 
not  to  be  confounded  with  the  mu- 
nicipality as  legislator  or  custodian 
for  the  public  welfare."  The  distinc- 
tion was  clearly  stated  in  the  oft-cit- 
ed case  of  Small  v.  Danville,  51  Me. 
359:  "The  several  towns  in  this 
state  sustain  the  twofold  character 
of  corporations  and  political  divi- 
sions. So  far  as  they  may  own  and 
manage  property,  make  contracts, 
sue  and  be  sued,  they  are  corpora- 
tions; but,  in  matters  pertaining  to 
the  preservation  of  the  public  health 
and  peace,  the  making  and  repairing 
of  highways  and  bridges,  the  sup- 
port of  the  poor,  and  the  assessment 
and  collection  of  taxes,  they  are 


political  divisions,  established  and 
designed  the  better  to  enable  the 
inhabitants  to  exercise  and  enjoy 
portions  of  the  political  power  of  the 
state." 

In  its  corporate  capacity  as  the 
owner  of  property  held  for  its  profit 
and  advantage,  the  „ii,fc„„y  i, 
rights  and  liabiii-  corporate 
ties  of  the  town  are 
measured  strictly  by  the  laws  which 
determine  all  private  rights  and  lia- 
bilities, and  under  the  same  condi- 
tions as  a  private  corporation.  Libby 
v.  Portland,  supra;  Oliver  v.  Worces- 
ter. 102  Mass.  489,  600,  3  Am.  Rep. 
485;  Woodward  v.  Livermore  Falls 
Water  Dist.  116  Me.  86,  91,  L.R.A. 
1917D,  678, 100  Atl.  317.  The  max- 
im of  "respondeat  superior"  may  ap- 
ply to  them.  4  Dill.  Mun.  Corp.  5th 
ed.  §1665  (974). 

It  does  not  appear  in  the  writ  that 
the  culvert  in  question  was  acquired 
by  the  town,  or  was  in  any  way  nec- 
essary, for  the  performance  of  a 
public  duty,  or  was  held  in  any  gov- 
ernmental capacity;  nor  does  it  a.p- 
pear  that  in  bringing  the  trespass 
action  the  town  was  acting  in  its 
governmental  capacity.  Upon  the 
face  of  the  pleadings  the  inhabitants 
of  the  town  of  Sangervilie  in  bring- 
ing the  trespass  suit  were  simply 
asserting  their  title 
to  an  article  of  Sft*"-»*,5V."'^ 
property,  which  the 
town  unQuestionably  had  the  right 
to  own  (Libby  v.  Portland,  supra), 
and  were  seeking  to  recover  dam- 
ages of  the  present  plaintiff  for  tak- 
ing and  carrying  it  away.  The  right 
to  sue  is  one  of  the  powers  of  a 
corporation. 

It  should  be  observed  that  in  con- 
sidering the  motion 
to  dismiss  we  are  Triai-motto. 
only  concerned  with  *^A*»?m'Srt  t. 
the  record  as  pre-  w'ord. 
sented.  Richardson 
v.  Wood,  113  Me.  330,  93  Atl.  836. 
With  the  offers  of  proof  recited  In 
the  bill  of  excep-  _^„„„.««» 
tions  we  have  no  «»'  of 
concern,  nor  can  a 
motion  to  dismiss  be  used  inter- 
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changeably  with  a  demurrer.  Little- 

ncadiKK^o-  ^-  Maine  C. -R. 

Um  to  tlmnlM  Co.  104  Me.  126,  71 
-  Atl.  657.   The  pre- 

cise question  for  decision,  then,  is 
whether,  as  stated  in  the  motion,  an 
action  for  damages  for  libel  lies 
against  a  town  or  against  the  inhab- 
itants thereof  in  their  corporate 
capacity. 

We  think  that  such  an  action  may 
be  maintained.  It  has  been  asserted 
with  much  wealth  of  argument  that 
a  corporation,  being  a  mere  legal 
entity,  is  incapable  of  malice,  and 
that  an  action  in  which  malice  is  a 
necessary  element  cumot  be  main- 
tained against  the  corporation,  but 
should  be  histituted  against  the 
natural  persons  concerned  in  the 

G»»*>iui«».  wrong.  But  a  eor- 
ii»bnitr  tor  poration  is  liable  in 
damages  for  the 
pubHcation  of  a  libel,  as  for  other 
torts.  'The  result  of  the  cases  is 
that  for  acts  done  by  the  agents  of 
a  corporation,  either  in  contractu  or 
in  ddicto,  in  the  course  of  its  biisi- 
ness,  and  of  their  employment,  the 
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corporation  is  responsible,  as  an  in- 
dividual is  responsible  under  similar 
circumstances.''  Philadelphia,  W.  & 
B.  R.  Go.  V.  Quigley,  21  How.  202, 16 
L.  ed.  78;  Maynard  v.  Fireman's 
Fund  Ins.  Go.  34  Gal.  48,  91  Am. 
Dec.  672;  Fogg  v.  Boston  &  L.  R. 
Corp.  148  Mass.  513, 12  Am.  St.  Rep. 
583, 20  N.  E.  109.  The  above  are  ac- 
tions for  libel,  and  actions  against 
corporations  for  newspaper  libel  are 
frequently  found  in  the  reports.  In 
Reed  v.  Home  Sav.  Bank,  130  Mass. 
443,  39  Am.  Rep.  468,  a  mutual  sav- 
ings bank  of  the  type  common  in 
this  state  was  held  responsible  in 
an  action  of  malicious  prosecution, 
"the  malice  of  its  authorized  agents 
being  imputable  to  the  corporation." 

We  have  before  us  no  question  of 
evidence,  but  simply  the  question 
whether,  if  the  proof  is  sufficient, 
the  action  will  lie  against  the  town 
or  its  inhabitants  in  their  corporate 
capacity,  and  upon  the  authorities 
cited  we  think  that  the  question 
must  be  answered  in  the  affirmative. 

Exceptions  sustained. 

Motion  to  dismiss  oveiruled. 


ANNOTATION. 


Liabflily  of  town  or  mmiiri|Wi1i|y  far  IM  or  Ander. 


The  court  in  the  reported  case 
Stanley  v.  Sangezcvillb,  ante,  348) 
recognizes,  and  applies  to  the  liability 
of  a  town  for  libel,  a  distinction  be- 
tween Its  public  or  governmental,  and 
its  corporate  or  private,  capacity, 
which  is  very  generally  recognized 
and  applied  in  detennining  the  liabili- 
ty of  municipalities-  for  torts.  The 
court  is  at  pains  to  point  out  that,  up- 
on the  showing  before  it,  there  was 
nothing  to  disclose  that  the  culvert 
iras  required  by  the  town,  or  was  in 
any  way  necessary,  for  the  perform- 
ance of  a  public  duty,  or  was  held  in 
any  public  capacity,  or  that  in  bring- 
ing the  action  upon  the  declaration  in 
which  the  alleged  libel  was  predicated 
the  town  was  acting  in  its  govern- 
mental capacity. 

In  Rowland  v.  Maynard  (1893)  159 
Mass.  484,  21  LJlJV.  600,  38  Am.  St. 


Kep;  445,  34  N.  E.  515.  holding  that  a 
town  could  not  be  made  subject  to  an 
action  for  libel  in  a  report  of  an  in- 
vestigating committee  as  to  the  man- 
jaer  in  which  a  contract  with  the  town 
for  the  construction  of  waterworks 
had  been  performed,  which  report 
was  read  in  a  town  meeting  and 
published,  the  court  said:  "Towns 
are  instituted,  in  this  state  and  New 
England  generally,  for  political  pur- 
poses. They  are  created  for  con- 
venience in  l^e  administration  of 
the  government.  .  .  .  They  are  giv- 
en such  powers  as  are  necessary  to 
carry  into  effect  the  purposes  for 
which  they  a**e  organized.  Their  pow- 
ers are  special  and  limited,  because 
the  purposes  for  which  they  are  es- 
tablished are  circumscribed.  So  far 
as  the  duties  imposed  upon  them  are 
purely  public,  and  common  to  all 
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towns,  such  as  the  maintenance  of  po- 
lice, health,  schools,  and  highwajrs, 
for  instance,  they  are  not  liable  for 
an  Injury  caused  to  anyone  through 
neglect  in  their  performance,  except 
in  cases  where  a  remedy  is  expressly 
given  by  statute.  .  .  .  But  there 
are  many  matte];s  upon  which  they 
act  that  are  of  local  concern,  and 
which,  though  public  In  the  sense 
that  they  are  for  the  general  benefit 
of  all  of  the  inhabitants  of  the  par- 
ticular town,  are  special  to  the  in> 
habitants  of  that  town.  Such  are 
waterworks,  gas  or  electric  lighting, 
free  baths,  the  maintenance  of  main 
drains  and  common  sewers,  and  other 
similar  things.  Upon  all  these  mat- 
ters, those  which  are  common  to  all 
towns  and  those  which  may  be  called 
special  and  local,  towns  mi^  act  at 
meetings  regularly  called  according  to 
law.  All  things  relating  to  them  are 
or  properly  may  be  subject  to  the  ac- 
tion and  consideration  of  the  voters 
of  the  town  duly  assembled  in  town 
meeting ;  and  whatever  is  done  at  such 
a  meeting  is  done  in  a  legislative  ca- 
pacity, and  not  in  any  seiise  by  it  as 
a  political  body,  or  quasi  private  cor- 
poration, whatever  may  be  the  subject 
that  is  acted  upon.  The  town  miqr,  at 
such  meetings,  act  through  commit- 
tees, as  the  legislature  does,  and  may 
accept  or  reject,  in  whole  or  in  part, 
or  recommit  or  modify  in  any  manner, 
the  reports  of  its  committees.  When 
the  reports  are  finally  acted  on  by 
the  town,  they  become  part  of  the  do- 
ings of  the  meetings  at  which  such  ac- 
tion took  place.  The  town  may  print 
and  publish  them  in  whole  or  In  part, 
as  the  general  court  prints  and  pub- 
lishes its  proceedings.  The  town 
meeting  is  a  political  body,  like  the 
general  court.  No  statute  gives  a 
right  of  action  against  a  town  to  any 
Individual  who  may  be  referred  to  in 
a  vote  of  the  town,  or  in  any  report 
of  a  committee  accepted  by  It,  in -a 
manner  which,  if  it  were  done  by  a 
private  person,  would  be  libelous;  and 
no  action  lies  on  general  principles, 
because  what  Is  done  by  the  town  Is 
done  by  it  in  such  a  case  as  a  political 
body  and  as  a  part  of  the  administra- 
tion of  the  government.  To  hold  that 
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an  action  of  libel  could  be  maintained 
against  the  defendant  under  the  cir- 
cumstances set  out  in  this  case  would 
be  to  hold,  in  effect,  that  any  party 
who  felt  himself  aggrieved  by  any 
statement  in  the  record  of  any  city 
council  in  this  state  could  maintain  an 
action  for  libel  against  the  city.  .  .  . 
Moreover,  it  would  serious^  impair 
the  freedom  of  investigation  which  is 
often  required  in  the  proper  eondnct 
of  municipal  affairs  if  cities  and 
towns  were  to  be  subjected  to  the  li- 
ability of  actions  for  libeL*' 

It  will  be  observed  that  the  forego- 
ing quotation  presents  a  somewhat  un- 
usual aspect  of  the  distinction  under 
discussion,  in  that  it  refers  all  acts 
and  proceedings  of  a  town  meeting  or 
its  committees  to  the  governmental 
capacity  of  the  town,  regardless  of 
whetfaer  their  subject  in  other  respects 
pertains  to  the  governmental  or  to  the 
corporate  capacity  of  the  town.  From 
that  point  of  view,  it  is  obvious  that 
the  fact  that  the  report  in  question 
related  to  the  matter  of  waterworks, 
the  maintenance  of  which  was  of  local 
concern  and  pertained  to  the  corpo- 
rate, as  distinguished  from  the  gov- 
ernmental, capacity,  did  not  render 
the  town  liable.  In  most  of  tite  cases 
where  the  distinction  has  been  drawn, 
in  actions  involving  torts  other  than 
libel  or  slander,  the  liability  of  the 
municipality  has  not  been  predicated 
upon  the  act  of  the  legislative  body, 
but  upon  the  act  or  conduct  of  some 
subordinate  branch  or  department  of 
the  municipality;  and  the  result  of  the 
distinction  has  usually  been  made  to 
turn  upon  the  question  whether  that 
branch  or  department  pertained  to  the 
fTAf  p^^mental  or  to  the  private  capac- 
ity of  the  corporation.  A  different  re- 
buu  would  probably  have  been 
reached  in  the  Howland  Case  if  the 
llbelrnn  statements  h^d  been  made  by 
a  water  commissioner  or  other  sub^ 
ordinate  oiBcer  of  the  town,  assuming 
tnat  ne  was  acting  within  the  scope  of 
his  authority. 

In  the  reported  case  (Stanley  t. 
8an(S31VILLB,  ante,  348)  a  town  was 
held  liable,  upon  the  ground  that  it 
was  acting  in  its  corporate  capacity, 
for  a  libel  consisting  of  a  charge  of 
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larceny  afainst  the  defendant  In  a 
plea  of  trespass  for  the  alleged  con- 
version by  him  of  property  of  the 
town. 

In  Covington  County  v,  Stevens 
(1919)  256  Fed.  328,  holding  that  a 
county  was  not  liable  for  libel  because 
of  charges  of  corruption  and  fraud 
against  an  architect,  emplosred  by  the 
coun^  board  of  revenue  to .  build  a 
new  courthouse,  set  out  in  the  allega- 
tions of  the  bill  in  a  suit  instituted  by 
the  county  against  such  architect  and 
others,  the  court  said:  "A  county  is 
a  governmental  subdivision  of  the 
state,  with  very  limited  and  strictly 
defined  powers.  No  county  has  been 
given  the  authority  to  commit  a  libel, . 
nor  given  the  power  to  authorize  any- 
one to  commit  a  libel  for  it.  It  is  a 
character  of  tort  for  which  a  county 
cannot  be  held." 

The  English  rule  seems  to  make  the 
liability  of  a  municipal  corporation 
for  libel  or  slander  depend  upon  the 
question  whether  or  not  the  municipal 
officer  or  employee  uttering  the  de^ 
famatory  words  was  acting  within  the 
scope  of  his  employment,  the  munici- 
pality being  liable  if  he  was,  bki^  not 
liable  if  he  was  not.  Glasgow  v. 
Lorimer  [1911]  A.  C.  (Eng.)  209,  80 
L.  J.  P.  C.  N.  S.  175, 104  L.  T.  N.  S.  354. 
55  Sol.  Jo.  363,  48  Scot.  L.  R.  399,  21 
Ann.  Cas.  341,  holding  that  a  munici- 
pal corporation  was  not  <  liable  f o^ 
slander  in  respect  to  a  charge  of  for* 
gery  of  a  tax  receipt,  made  by  its  tax 
collector,  against  the  wife  of  a  rate- 
payer, upon  the  ground  that  such  col- 


lector was  not  acting  within  the  scope 
of  his  employment'  in  making  such 
charge.  J 

And  in  McLay  v.  Bruc^  County 
(1887)  14  Ont  Rep.  308,  it  was  held 
that  an  action  for  libel  will  lie  against 
a  municipal  corporation.  The  court 
discussed  this  point 'as  though  there 
were  no  distinction  on  tiiis  ^uestioft 
between  a  municipal  corporation  and 
an  ordinary  corporation,  and  the  ques^ 
Hon  of  the  scope  of  employment  was 
not  mentioned,  and  could  not  be  raised, 
as  the  libel  Was  jinblished.  by  the  de^ 
fendant's  aiithorlty. '  fh^  libel  iij  thi^ 
case  consisted  of  st&temenis  in  a  pe- 
tition by  a  county  to  the  lieutenant 
governor  of  t^  province  for  ttie  apf 
pblntment  of  a  conunia'sioner  to 
inquire  into  the  conduct  of  the  regis- 
trar of  deeds  of  the  county,  with  a 
view  to  his  dismissal,  charging  him 
with  defrauding  the  county  out  of 
large  sums  of  the  public  money,  and 
with  other  malfeasances  in  office;  and 
the  libel  consisted,  further, .  In  tbQ 
printing  and  publication  of  such 
charges,  and  the  evidence,  taken  there- 
under, in  pamphlets  and  in  the  min- 
utes of  the  county  council,  circulated 
throughout  the  county. 

In  the  Howland  Case  the  court  said, 
in  referance  to  the'Snglish  and  Cana- 
dian cases  called  to  its  attention,  that 
such  cases  manifestly  threw  no  light 
on  tite  question  in  this  country,  bw 
cause  of  the  difference  between  Eng- 
lish and  American  municipalities. 

G.  V.  I. 


MILAN  BANK,  Appt» 

V. 

HENRY  RICHMOND  et  al.,  Recq}t8<, 

Miaaourt  supreme  Court  (Division  No.  2)  —  Deoem^ai*  4,  lOlSt. 

(_  Mo.  — ,  217  S.  W.  74.)  ■  ' 

EsU^ipel  —  to  question  validity  of  sale  —  receiving  proceeds. 

One  who  recf  ives  a  portion  of  the  purchase  price  of  real  estate  to  apply 
on  a  judgment  against  the  vendor  cannot  subsequently  question  the  validity 
of  the  sale  as  in  alleged  fraud  of  his  rights  on  other  indebtedness  existing 
at  the  time  of  sale. 

[See  note  on  tkU  q^e^cn  begimUng  m  page  638.] 
9  A.L.R^-28. 
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Appeal  by  plaintiif  from  a  judgment  of  the  Circuit  Court  for  Sullivan 
County  (Lamb,  J.)  in  favor  of  defendants  in  a  suit  brought  to  set  aside 

certain  deeds  for  alleged  fraud.  Affirmed. 
The  facts  are  stated  in  the  Commissioner's  opinion. 


Messrs.  J.  P.  Painter  and  E.  B. 
Fields,  for  appellant: 

Actual  (as  contradistinguished 
fx»m  constructive)  fraud,  participated 
in  by  both  grantor  and  grantee,  will 
vitiate  a  conveyance  as  to  subsequent 
as  well  as  to  existing  creditors. 

Cole  V.  Cole,  231  Mo.  260,  132  S.  W. 
734. 

Anything  which  satisfies  the  mind 
and  conscience  of  the  existence  of 
fraud  is  sufficient. 

Masaey  v.  Young,  73  Mo.  260;  Bur- 
gert  V.  Borchert,  69  Mo.  80;  State  use 
of  Erhardt  v.  Estel,  6  Mo.  App.  6; 
Groschke  v.  Bordenheimer,  16  Mo. 
App.  353;  Frederick  v.  Allgaier,  88  Mo. 
598;  Gordon  v.  Ismay,  55  Mo.  App.  323; 
Martin  v.  Estes,  132  Mo.  402.  28  S.  W. 
65,  34  S.  W.  53 ;  Howard  v.  Zweigart. 
—  Mo.  — ,  197  S.  W.  46. 

Want  of  consideration  or  insufficien- 
cy of  consideration  for  a  sale  of  land 
or  other  property  by  a  debtor  Is  always 
an  element  of  fraud. 

Childers  v.  Piekenpaugh,  219  Mo. 
876,  118  S.  W.  468;  Commercial  Bank 
T.  Vollrath,  136  Mo.  App.  63.  115  S.  W. 
510;  Jones  v.  Hogan.  135  Mo.  App. 
347.  116  S.  W.  21,  211  Mo.  45.  109  S. 
W.  641;  Kennedy  v.  Duncan.  157  Mo. 
App.  212,  137  S.  W.  299;  Johnson  v. 
Mason,  178  Mo.  App.  109.  163  S.  W. 
260;  Ltonherger  v.  Baker.  88  Mo.  447; 
Gently  v.  Field.  148  Mo.  399.  45  S.  W. 
286. 

Where  botii  the  grantor  and  grantee 
of  land  intend  to  defraud  the  creditors 
of  the  grantor,  the  conveyance  should 
be  set  aside  regardless  of  the  ade- 
quacy of  the  consideration. 

Aull  V.  Gaffin,  234  Mo.  171,  136  S. 
W.  343;  Burgert  v.  Borchert,  59  Mo. 
80;  McDonald  v.  Hoover.  142  Mo.  484. 
44  S.  W.  334. 

Mr.  D.  M.  Wilson^  for  respondents 
Morris  et  al.: 

He  who  comes  mto  equity  must  come 
with  clean  hands. 

Modem  Morse  Shoe  Club  v.  Stewart, 
242  Mo.  421,  146  S.  W.  1157;  Robin- 
son V.  Siple,  129  Mo.  208,  31  S.  W.  788; 
Jarrett  v.  Morton,  44  Mo.  275. 

Only  judgment  creditors  who  have 
exhausted  their  legal  remedies,  and 
after  the  return  of  execution  not  satis- 
fied, may  maintain  suits  in  equity  to 


set  aside  fraudulent  conveyances 
against  insolvent  debtors. 

Brown  v.  McKown,  265  Mo.  320,  176 
S.  W.  1043. 

However  clear  Henry  Richmond's 
fraud  may  be,  ;the  conveyance  to  Mor- 
ris cannot  be  declared  fraudulent  un- 
less he  knew  of  Richmond's  intent  to 
defraud  the  bank,  and  participated  in 
it. 

Ryan  v.  Young,  79  Mo.  80;  Farmers' 
Bank  v.  Worthington,  146  Mo.  91,  46 
S.  W.  746;  Dougherty  v.  Cooper.  77 
Mo.  628. 

White,  J.,  filed  the  following  opin- 
ion: 

In  the  circuit  court  ef  Grundy 
county,  September  29,  1913,  the 
plaintiff  in  this  case  recovered  judg- 
ment against  defendant  Henry  Rich- 
mond in  the  sum  of  $12.999.68 — the 
amount  of  a  note  for  $7,000  executed 
September  14.  1905,  and  interest. 
On  March  26, 1914.  plaintiff  filed  his 
petition  in  this  case  in  the  circuit 
court  of  Sullivan  county  for  the  pur- 
pose of  enforcing  the  payment  of 
said  judgmeut  against  280  acres  of 
land  in  Sullivan  county,  formerly 
owned  by  the  defendant  Richmond 
and  conveyed  by  him  to  defendant 
Morris,  and  by  defendant  Morris 
conveyed  to  defendant  Meeks,  it  is 
claimed  in  fraud  of  the  plaintiff. 
The' cause  was  tried,  and  judgment 
rendered  September  11,  1915,  in 
favor  of  defendants,  and  plaintiff 
appealed  to  this  court. 

The  salient  facts  leading  up  to  the 
filing  of  the  present  suit  are  as  fol- 
lows: 

On  September  14.  1905,  W.  H. 
Richmond,  son  of  defendant  Henry 
Richmond,  was  indebted  to  the 
Milan  Bank,  plaintiff  herein,  on  two 
notes,  one  for  $7,000,  and  one  for 
$3,280,  with  the  defendant  Henry 
Richmond  as  his  surety.  Other  per- 
sons also  were  sureties  on  the  $7,- 
000  note.  The  incidents  connected 
with  the  placing  of  this  indebted- 
ness are  unimportant  for  our  pur- 
pose here.  Soon  afterwards  suit 
was  brought  on  the  $3,280  note,  and 
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judgment  obtained  against  the  de- 
fendant Henry  Richmond^  his  son 
having  fled  the  country  at  the  time, 
it  appears,  a  fugitive  trom  justice. 
Septfflnber  20,  1905,  six  days  after 
the  notes  were  signed,  an  attach- 
ment suit  was  brought  by  the  plain- 
tiff bank  on  the  $7,000  note.  Four 
hundred  acres  of  land,  including  the 
land  in  controversy  here,  were  at- 
tached; also  the  land  of  other  de- 
fendants, sureties  on  the  note.  On 
January  8,  1916,  this  attachment 
suit  was  dismissed  by  the  plaintiff. 
On  the  16th  day  of  January  another 
attachment  suit  was  brought  on  the 
same  note,  and  the  same  land  was 
attached. 

On  the  11th  day  of  January,  1916, 
eight  days  after  the  dismissal  of  the 
first  attachment  suit,  and  three  days 
before  the  second,  the  defendant 
Henry  Richmond  sold  the  280  acres 
of  land  in  controversy  to  defendant 
Morris  for  $20  per  acre,  the  total 
price  amounting  to  $5,600,  which 
vas  paid  in  cash,  and  conveyance 
was  made  to  Morris.  Something 
like  a  year  later  Morris  sold  and  con- 
veyed the  land  to  defendant  Meeks 
for  f7,000. 

The  second  attachm^t  suit  was 
sent  on  change  of  venue  to  Macon 
comrty,  where  it  was  tried,  and 
judgmfflit  rendered  in  favor  of  the 
defendant  Richmond.  The  case  was 
appealed  to  this  court,  was  reversed 
and  remanded,  and  is  reported  in 
236  Ho.  582,  189  S.  W.  862.  That 
case  was  again  tried  in  the  Macon 
county  circuit  court  January  18, 
1912,  and  at  the  close  of  the  defend- 
ant's evidence  the  plaintiff  took  a 
nonsuit,  and  the  attachment  was 
dissolved.  On  the  same  day  a  third 
suit  on  the  same  note  was  brought 
in  the  Sullivan  county  circuit  court, 
and  the  same  400  acres  of  land  were 
attached.  This  suit  was  taken  on 
donge  of  venue  to  Grundy  county. 
There  a  peculiar  proceeding  was 
had.  One  of  the  sureties  on  the 
note,  Amon  Richmond,  had  been  ad- 
judged insane,  and  was  represented 
by  defendant  in  the  suit  by  a  guar- 
dian. On  motion  of  the  guardian  he 
vas  granted  a  separate  trial.  The 
trial  proceeded  against  the  defend- 
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ant  Henry  Richmond,  and  judgment 
was  rendered  September  29, 1918,  as 
stated. 

In  order  to  support  its  position 
that  a  fraudulent  purpose  attended 
the  sale  of  Richmond's  property,  of 
which  defendants  Morris  and  Meeks 
had  notice,  plaintiff  offered  evidence 
attempting  to  show  that  when  the 
conveyance  by  Richmond  to  Morris 
was  made,  eight  days  after  the  first 
attachment  suit  was  brought  and 
three  days  before*  the  second,  Morris 
knew  of  the  existence  of  the  $7,000 
note  and  of  the  suit  on  it ;  that  about 
the  same  time  Richmond  sold  the 
;  remainder  of  the  land,  120  acres,  to 
his  son  Jesse  Richmond ;  that  he  sold 
his  personal  property,  including 
sheep  and  cattle,  to  other  persons  at 
the  same  time;  and  that  Morris 
knew  he  was  making  disposition  of 
his  other  property.  It  was  further 
shown  that  the  defendant  Rich- 
mond, of  the  proceeds  of  the  land, 
gave  his  wife  nearly  $2,200,  and 
gave  his  daughter  various  sums  of 
money. 

It  was  also  shown  by  appellant 
that  Morris  was  not  a  land  buyer;  he 
was  seventy  years  old,  too  old  to 
farm ;  that  the  trade  was  suggested 
to  him  and  accepted  by  him  on  very 
brief  notice,  without  looking  at  the 
land.  Other  facts  of  that  character 
were  proven  to  indicate  the  improb- 
ability of  his  caring  to  purchase  the 
farm  on  his  own  account.  He  bor- 
rowed the  entire  $6,600  to  pay  for 
the  land  from  the  First  National 
Bank.  One  Ike  Guinn,  president  of 
the  bank,  and  one  Johnson,  a  saloon 
keeper,  who  was  a  director  of  the 
bank,  were  siureties  on  his  note,  and 
there  seemed  to  be  an  effort  on  lAie 
part  of  plaintiff  to  connect  the 
officers  of  the  bank  with  the  deal. 

On  the  other  hand,  the  defendant 
Morris  testitied  that  he  was  worth 
about  $8,000  at  the  time;  that  he 
had  $2,000  stock  in  the  First 
National  Bank  and  about  $800  in 
cash;  so  that  the  loaning  of  that 
amount  of  money  to  him  was  not  so 
extraordinary. 

Evidence  also  was  offered  by 
plaintiff  to  shvw  that  the  land,  280 
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acres,  was  worth  from  $30  to  $40  an 
acre.  Eight  witnesses  swore  to 
values  varying  between  those  sums, 
all  6t  nearly  all  of  whom,  however, 
had  some  connection  with  the  plain- 
tiif  bank. 

Eleven  witnesses  sworn  on  behalf 
of  defendant  put  the  value  of  the 
land  at  from  $17  to  $25  per  acre,  a 
majority  of  them  placing  it  at  $20 
per  acre,  or  at  from  $20  to  $25  an 
acre. 

Appellant  showM  that  the  $7,000 
note  was  not  due  at  the  time  the 
first  suit  was  brought  on'  it  nor  at 
the  time  is  was  dismissed  on  the  3d 
day  of  January,  1906,  and  attempted 
to  show  that  Morris  knew  it  at  the 
time  he  bought^  and  knew  that  the 
second  suit  was  instituted  the  day 
after  the  note  fell  due. 
•  Morris  testified  that  he  did  not 
know  that  the  suit  on  the  $7,000 
note  was  dismissed,  because  it  was 
not  due;  that  he  hiid  been  over  the 
land  a  few  times  a  good  while  ago ; 
that  when  the  trade  was  first  sug- 
gested to  him  he  said  he  would  give 
$20  an  acre  for  it,  provided  he  could 
get  the  money.  It  was  then  that 
Johnson  and  Guinn  agreed  to  see 
that  he  got  the  money  and  went  on 
his  note  at  the  bank.  He  also  stated 
that  he  would  buy  if  it  showed  up 
all  right.  He  knew  there  was  a 
judgment  for  $3,280  against  the 
land  in  favor  of  the  Milan  Bank, 
which  would  have  to  be  paid,  and  he 
had  seen  in  the  papers  that  a  suit 
brought  by  the  bank  against  Rich- 
mond had  been  dismissed  "with 
leave  to  draw  the  note."  He  con- 
sulted an  attorney  before  closing 
the  deal  and  inquired  whether  Rich- 
mond could  dispose  of  his  property 
without  being  hampered  in  any  way. 
He  was  told  by  his  attorney  who  ex- 
amined the  record  that  it  was  all 
right.  He  explained  that  he  did  not 
understand  the  land  had  been 
attached.  He  only  knew  a  suit  had 
been  brought  and  had  heard  that  a 
3Uit  was  dismissed.  His  attorney 
said  something  to  the  effect  that  the 
suit  might  be  instituted  again.  It 
was  shown  by  plaintiff  that  when 


Meeks  bought  the  land  from  Morris 
he  took  a  bond  from  Morris  to  pro- 
tect his  title.  This,  however,  was 
after  the  land  was  attached  in  the 
second  suit,  and  that  suit  was  then 
ponding. 

When  the  trade  was  closed  be- 
tween Morris  and  Richmond,  Morris 
drew  his  check  for  $3,400.77,  payable 
to  the  circuit  clerk,  in  payment  of 
the  judgment  and  interest  which  the 
Milan  Bank  held  against  Richmond, 
and  gave  his  check  for  the  balance, 
$2,199.23,  to  Richmond.  The  clezk 
retained  the  costs  out  of  the  amount 
paid  to  him,  about  $40,  and  paid  the 
balance  to  the  bank. 

The  plaintiff's  case  is  made  out, 
far  as  Morris  is  concerned,  upon  the 
testimony  of  Morris.  His  deposition 
was  taken  February  6,  1906,  in  the 
case  of  Milan  Bank  v.  Richmond, 
probably  when  that  suit  was  first 
brought.  The  plaintiff  offered  that 
deposition  in  evidence.  His  testi- 
mony given  on  a  trial  of  the  case  of 
Milan  Bank  v.  Henry  Richmond, 
September  17, 1907^  was  also  read  in 
evidence  by  the  plaintiff.  His 
deposition  was  taken  in  the  present 
case  April  22,  1916,  and  that  deposi- 
tion was  offered  in  evidence  by  the 
plaintiff.  In  each  of  tiiese  state- 
ments where  Morris  testified  at  wide 
intervals,  extending  from  J1906  to 
1915,  he  told  substantially  the  same 
story  and  made  substantially  the 
same  explanations  in  regard  to  ttie 
transaction.  The  three  statements 
differ  from  each  other  only  in  unim- 
portant details  and  in  some  points  of 
recollection  as  to  the  sequence  of 
events  of  matters  not  important.  It 
seems  from  his  testimony  that  hie 
was  served  with  a  fl^umishment 
after  the  second  attachment  suit 
was  brought.  After  he  acquired  the 
land  he  says  he  looked  into,  the  mat- 
ter further,  and  learned  most  of 
what  he  knew  about  Richmond's 
condition.  The  evidence  tends  to 
show  that  he  did  not  know  Rich- 
mond was  insolvent  at  the  time  be 
bought  the  land  from  him,  nor  that 
Richmond  was  giving  property 
away  to  his  wife  and  son.^ 
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The  plaintiff  has  placed  itself  in  a 
position  such  that  it 
S'SSSZu  cannot  now^  ques- 
ndi4itr  o(  ■ale  tion  the  Validity  of 
;;:^jr*  the  sale  of  the  prop- 
erty by  Richmond 
to  Morria.  When  tiie  sale  was  made 
the  plaintiff  bank  received  of  the 
purchase  money  $3,400 — more  than 
three  fifths  of  tiie  total  purchase 
price.  It  is  not  contended  anywhere 
that  the  officers  of  the  bank  did  not 
know  exactly  where  the  purchase 
money  came  from.  The  weight  of 
the  evidence  supported  a  finding 
that  the  land  wa»  sold  for  its  full 
nhie.  The  plaintiff's  judgment  was 
a  first  lien  on  the  land.  The  convey- 
ance by  Richmond  could  not  be  made 
30  as  to  invest  Morris  with  title  with- 
out the  payment  of  that  judgment. 
The  purchase  money  Was  paid 
through  the  clerk  of  the  court,  just 
as  it  would  have  been  if  the  plain- 
tiff bank  had  caused  the  sale  to  be 
made  under  execution;  that  is  to 
say,  the  payment  of  the  plaintiff's 
jndgTnent  was  in  effect  a  forced  pay- 
ment. The  entire  disposition  of  the 
proceeds  was  exactly  the  some  as  if 
the  plaintiff  had  caused  execution  to 
be  levied  and  had  the  land  sold,  be- 
cause in  that  case  the  surplus  would 
bare  been  paid  to  Richmond,  defend- 
ant, as  it  was  paid  to  him.  Three 
days  after  receiving  the  proceeds  of 
that  sale  the  bank  brought  its  suit 
by  attachment,  on  the  ground  that 
the  sale  was  fraudulent.  Subse- 
quent suits,  including  the  present 
one,  proceeded  upon  the  same 
theory.  Thus  plaintiff  attempts  to 
avoid  a  sale  of  which  it  obtained  the 
proceeds.  It  will  be  noted  that  the 
plaintiff  bank,  by  its  petition  here, 
iteksi  to  have  its  judgment,  $12,000 
and  over,  made  a  lien  against  this 
land.  The  amount  is  more  than 
owugh  to  absorb  the  entire  present 
value  of  the  land.  It  appears  also 
that  Morris,  the  purchaser,  was 
served  with  a  garnishment  in  that 
proceeding,  probably  to  reach  the 
niplus  proceeds  which  he  paid*  to 
^ehmond.  This  is  not  clear  in  the 
record,  but  it  is  inferable  from  what 
does  appear. 
The  principle  applicable  to  this  is 
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sometimes  referred  to  as  estoppel 
and  is  sometimes  called  ratification. 

"Where  one  having  the  right  to 
accept  or  reject  a  transaction  takes 
and  retains  benefits  thereunder,  he 
becomes  bound  by  the  transaction 
and  cannot  avoid  its  obligation  or 
effect  by  taking  a  position  incon- 
sistent therewith."  16  Cyc.  787  ;  9 
C.  J.  1198,  1199. 

It  was  said  by  this  court  in  the 
case  of  Austin  v.  Loring,  63  Mo.  19, 
loc.  cit.  22:  "No  person  will  be 
allowed  to  adopt  that  part  of  a 
transaction  which  is  favorable  to 
him,  and  reject  the  rest  to  the  in- 
jury of  those  from  whom  he' derived 
the  benefit.  When  those  who  are 
entitled  to  avoid  a  sale  adopt  and 
ratify  it,  equity  will  estop  them 
from  afterwards  setting  it  aside." 

That  was  said  where  a  defendant 
in  execution,  knowing  of  a  defect  in 
the  service  on  him,  stood  by  and 
permitted  his  land  to  be  sold  in  sat- 
isfaction of  his  debt  and  demanded 
and  received  the  surplus  proceeds. 
"!By  his  action  he  ratified  Uie  sale," 
and  estopped  himself  from  l^ing 
any  claim  to  the  land. 

In  the  case  of  Chase  v.  Williams,  ' 
74  Mo.  429.  suit  was  brought  for  the 
purpose  of  setting  aside  a  ssde  under 
a  deed  of  trust  and  redeeming  the 
property  on  the  ground  that  the 
sheriff,  acting  as  trustee,  had  no 
authority  to  sell.  The  circuit  court 
found  the  issues  in  favor  of  the  de- 
fendant, and  plaintiffs  appealed,  but 
in  the  meantime  procured  an  order 
for  the  surplus  proceeds  of  the  sale 
to  be  paid  to  them.  It  was  held  on 
appeal  that,  by  filing  the  motion  and 
procuring  an  order  to  have  the  pro- 
ceeds of  the  sale  paid,  the  plaintiffs 
had  ratified  the  siEde,  and  Uierefore 
would  not  be  heard  on  appeal  to 
question  its  validity.  74  Mo.  loc.  cit. 
437. 

Boogher  v.  Frazier,  99  Mo.  325, 
loc.  cit.  330,  12  S.  W.  885,  is  where 
a  deed  of  trust  securing  three  notes 
was  foreclosed  by  sale  at  the  in- 
stance of  the  owner  of  two  of  the 
notes.  The  owner  of  the  third  note 
sued  the  trustee,  the  cestui  que 
trust,  and  the  purchaser  at  the  trus- 
tee's sale  for  the  proceeds  of  the 
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sale,  and  recovered  judgment 
asrainst  them  for  the  amount  of  his 
debt.  H&ving  failed  to  collect  all  of 
his  judgment,  he  brought  suit  in 
whidi  he  claimed  that  the  sale  was 
void  and  passed  no  title.  He  was  es- 
topped to  deny  the  validity  of  the 
trustee's  sale  as  against  the  pur- 
chaser. That  case  is  very  similar  in 
principle  to  the  present  case.  Here 
the  plaintiff  had  its  security  (a 
judgment  lien)  on  the  land  for  the 
greater  part  of  the  land's  value. 
The  land  was  sold  for  its  full  value, 
and  plaintiff  obtained  full  payment 
of  its  juflgment  out  of  the  proceeds. 
It  could  not,  therefore,  question  the 
validity  of  the  sale  as  against  the 
purchaser  of  the  land.  Having  col- 
lected one  judgment  from  a  sale  of 
the  land,  it  could  not  cause  its  resale 
to  satisfy  another  judgment  on  the 
ground  that  the  first  sale  was  in- 
valid. 

Where  tenants  in  common  on  a 
partition  sale  receive  the  proceeds 
due  them  as  partitioners,  they  can- 
not afterwards  question  the  validity 
of  the  sale.  Hector  v.  Mann,  225 
I  Mo.  loc  cit.  245, 248, 124  S.  W.  1109. 
See  also  as  pertinent  to  the  point 
under  consideration,  Proctor  v. 
Nance,  220  Mo.  104,  loc.  cit.  115, 132 
Am.  St.  Rep.  555,  119  S.  W.  409. 
holding  that,  where  a  landowner 
takes  the  surplus .  money  arising 
from  the  sale  of  his  land  for  taxes, 
he  ratifies  the  tax  sale  and  is  es- 


topped to  deny  its  validity.  To  the 
same  effect  in  principle  are ;  Lawson 
v.  Cunningham,  276  Mo.  128,  204 
S.  W.  1105 ;  Sebree  v.  CassviUe  &  W. 

B.  Ck).  —  Mo.  — ,  212  S.  W.  11,  loc 
cit.  16;  Cape  Girardeau  &  T.  B.  Ter- 
minal R.  C6.  v.  Southern  Illinois  & 
M.  Bridge  Co.  215  Mo.  286,  loc.  cit 
296,  114  S.  W.  1084;  Nanson  v. 
Jacob,  93  Mo.  381,  loc.  cit.  346,  3 
Am.  St.  Rep.  581,  6  S.  W.  246;  State 
V.  Citizens'  State  Bank,  274  Mo.  loc. 
cit.  73,  202  S.  W.  382;  Henderson  v. 
Koenig,  192  Mo.  loc  cit  716,  91  & 
W.  88 ;  Flatt  v.  Francis,  247  Mo.  loc 
cit.  310,  152  S.  W.  332;  Hayes  v. 
Manning,  26a  Mo.  loc.  cit.  46,  172  S. 
W.  897. 

At  the  time  of  the  sale  the  bank 
had  a  right  to  bring  its  attachment 
suit  and  seek  to  subject  the  equity 
of  Richmond  to  the  discharge  of  its 
other  note.  It  did  not  do  that  then, 
but  stood  by  and  saw  the  title  pass 
and  took  the  first  proceeds  of  the 
sale  in  satisfaction  of  its  judgment; 
that  is,  it  elected  to  ratify  the_  sale. 

With  this  view  of  the  case  it  is 
unnecessary  to  consider  the  other 
proposition  presented  in  the  briefs. 

The  judgment  is  affirmed. 

Railey  and  Mozley,  CC,  concur. 
Per  Curiam: 

The  foregoing  opinion  by  White, 

C,  is  adopted  as  the  opinion  of  the 
court. 

All  the  Judges  concur. 


ANNOTATION. 


Gredifor't  receipt  of  proceedi  of  cmveyance  or  transfer  by  debtor  as 
topping  him  to  claim  that  conveyance  or  transfer  was  fraudulent. 


Fvandttlent  tnuufer  seMnlly. 

A  creditor  who  receives  any  of  the 
proceeds  of  his  debtor's  fraudulent 
transfer  or  conveyance,  with  full 
knowledge  of  the  facts,  is  estopped  to 
claim  that  such  transfer  or  convey- 
ance was  fraudulent. 

Alabama.— Butler  v.  O'Brien  (1843) 
6  Ala.  316. 

Arkansas. — Millinffton  v.  Hill 
(1886)  47  Ark.  301,  1  S.  W.  547;  Bow- 
den  V.  Spellman  (1894)  59  Ark.  251, 
27  S.  W.  602, 


Connecticut. — Compare  Wadsworth 
V.  Marsh  (1834)  9  Conn.  481. 

Minnesota. — Lemay  v.  Bibeau 
(1868  )  2  Minn.  291,  Gil.  251. 

Missouri. — Torreyson  v.  Turnbaugh 
(1904)  105  Mo.  App.  439,  79  S.  W. 
1002.  And  see  the  reported  case  (Mi- 
LAV  Bank  v.  Rjchuond,  ante,  353). 
Compare  Martin  v.  Johnson  (18S6)  2S 
Mo.  App.  96. 

Pennsylvania, — Fumess  v.  Swing 
(1846)  2  Pa.  St.  479. 
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Teiuiessee.— Cunningham  v.  Camp- 
beU  <:i878)  3  Tenn.  Ch.  708. 

Canada.— Wood  v.  Reesor  (1896)  22 
Ont,  App.  Rep.  57.  See  also  Young  v. 
Ward  C1897)  24  Ont  App.  Rep.  147. 

A  creditor  who  knowingly  acqui- 
esces in  a  fraudulent  sale  of  property, 
and  accepts  part  of  the  price  paid  by 
the  purchaser  for  the  property,  is  pre- 
cluded from  thereafter  impeaching 
the  sale  as  fraudulent.  Torreyson  v. 
Tumbaugh  (1904)  106  Mo.  App.  439, 
79  S.  W.  1002. 

The  same  rule  was  announced  in 
Hillington  v.  Hill  (Ark.)  supra,  the 
court  saying:  *'A  conveyance  to  de- 
fraud creditors  is  good  as  between  the 
parties  and  their  privies,  although  it 
may  be  avoided  by  the  creditors  of 
the  fraudulent  grantor.  If  the  credi- 
tors condone  the  fraud,  the  grantee's 
title  is  good  against  all  comers,  and 
when  any  creditor,  with  knowledge  of 
the  wrong  that  has  been  done  him, 
makes  his  election  to  take  from  the 
grantee  the  purchase  price  agreed  to 
be  paid  for  the  land,  his  conduct  is, 
in  effect,  an  affirmance  of  the  sale  and 
a  waiver  of  the  right  to  complain  of  the 
fraud." 

The  foregoing  case  was  followed  in 
Bowden  v.  Spellman  (Ark.)  supra, 
wherein  it  was  held  that  where  cred- 
its, with  knowledge  of  a  fraudulent 
sale,  accepted  notes  given  for  the  pur- 
chase price  of  the  goods  bought,  their 
conduct  was,  In  effect,  an  affirmance 
of  the  s^le  and  a  condonation  of  the 
fraud;  and  if  they  wished  to  disaffirm 
the  fraudulent  sale,  they  should,  with- 
in a  reasonable  time  after  discovering 
the  fraud,  have  returned  or  offered  to 
return  the  notes. 

In  Butler  v.  O'Brien  (Ala.)  supra, 
it  was  held  that  a  creditor  who  re- 
ceived from  his  debtor,  in  part  pay- 
ment of  the  debt,  a  note  which  was 
given  to  the  debtor  in  payment  for 
goods  sold,  was  estopped  to  claim  that 
the  sale  was  fraudulent  if  he  knew  at 
the  time  he  received  the  note  that  it 
was  given  in  payment  for  the  property 
sold,  or,  not  having  such  knowledge  at 
the  time  he  received  the  note,  if  he  as- 
certained the  fact  afterwards,  but  re- 
tained the  note. 
The  same  principle  was  announced 


in  Cunningham  v.  Campbell  (Tenn.) 
supra,  wherein  it  appeared  that  the  < 
note  of  a  third  person  was  given  in 
part  payment  for  the  purchase  price 
of  property  fraudulently  conveyed. 
The  court  said:  "The  complainant 
may.  therefore,  elect  to,  take  the  prop- 
erty or  the  note,  not  both.  If  he  take 
the  property,  the  note  will  be  surren- 
dered to  the  grantee;  and  if  he  take 
the  note,  the  sale  will  be  validated  to 
the  extent  of  the  consideration  thus 
paid,  and  in  toto  so  far  as  the  com- 
plainant is  concerned.  For  that 
would  be  the  effect  of  taking  the  note 
with  full  knowledge  of  the  facts." 

Lemay  v.  Bibeau  (Minn.)  supra, 
was  a  suit  in  the  nature  of  a  creditor's 
bill  to  set  aside  a  conveyance  of  real 
estate.  The  defendant  contended  that 
inasmuch  as  the  complainant  had  in- 
stituted supplementary  proceedings 
against  the  purchaser  to  compel  him 
to  pay  over  an  unpaid  balance  of  the 
purchase  price,  and  had,  as  a  result 
of  such  proceedings,  received  the 
amount  of  this  balance,  he  was  es- 
topped from  contesting  tJte  legality  of 
the  conveyance.  This  contention  was 
upheld,  the  court  saying:  "There  can 
be  no  doubt  but  that  a  conveyance  of 
real  estate  in  due  form,  even  if  made 
with  the  intent  to  defraud  creditors,  is 
good  as  between  the  parties  and  priv- 
ies, and  can  only  be  avoided  by  a 
creditor  of  the  fraudulent  grantor. 
.  .  .  And  the  creditor  may  have  his 
election  either  to  confirm  the  convey- 
ance, or  attempt  to  avoid  it,  but  he 
cannot  do  both.  He  cannot  receive  a 
benefit  under  the  conveyance,  and 
then  turn  round  and  claim  that  the 
conveyance  is  fraudulent  and  void; 
and  it  is  held  that,  by  receiving  a  ben- 
efit under  the  conveyance  claimed  to 
be  fraudulent,  he  thereby  affirms  it. 
so  as  to  be  estopped  from  setting  up 
fraud  or  other  facts  in  avoidance  of 
it." 

In  Furness  v.  Ewing  (1846)  2  Pa. 
St.  479,  it  was  held  that  a  debtor's  as- 
signment to  his  son,  in  consideration 
of  maintenance  and  an  annuity,  al- 
though originally  void  as  to  creditors, 
was  ratified  by  the  creditors,  who  took 
the  outstandinfir  arrears  of  the  annui- 
ty at  the  father's  death  as  a  part  of 
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their  dividends,  under'  an  assignment 
by  the  father  for  the  benefit  of  his 
creditors. 

In  Young  v.  Ward  (1897)  24  Ont 
App.  Rep.  147,  it  was  said,  obiter,  that 
a  wife  who  had  obtained  a  decree  for 
alimony  fully  adopted  an  alleged 
fraudulent  conveyance  made  by  her 
husband  by  obtaining  garnishment 
orders  against  the  purchaser,  for  the 
payment  to  her  of  money  due  on  a 
mortgage  given  by  the  purchaser  to 
the  seller. 

But  it  was  held  in  Martin  v.  John- 
son (1886)  23  Ho.  App.  96,  that  a 
creditor  was  not  estopped  from  claim- 
ing that  a  sale  was  fraudulent  simply 
because  he  accepted  two  notes  given 
by  the  bliyer  in  payment  for  the  goods 
sold,  where  there  was  nothing  on  the 
face  of  the  notes  to  indicate  that  the 
buyer  ever  owned  them,  and  where 
the  evidence  showed  that  the  creditor 
accepted  them  in  the  ordinaiy  course 
of  business,  without  knowledge  as  to 
the  circumstances  under  which  the 
notes  were  transferred  from  the  buyer 
to  the  seller.  So  in  Wadsworth  v. 
Marsh  (1834)  9  Conn.  481,  wherein  it 
appeared  that,  after  a  debtor  fraudu- 
lently conveyed  property,  a  creditor 
brought  a  foreign  attachment  proceed- 
ing against  the  buyer  and  secured 
thereon  a  sum  of  money  due  to  the 
debtor  as  part  of  the  purchase  price, 
it  was  held  that  the  receipt  of  this 
money  did  not  estop  the  creditor  from 
showing  that  the  sale  was  fraudulent. 

AsBismneMt  for  benefit  of  oredltor*. 

Similarly,  where  a  creditor  accepts 
a  dividend  under  an  assignment  for 
the  benefit  of  creditors,  he  is  preclud- 
ed from  attacking  the  assignment  as 
fraudulent. 

Alabama.— White  v.  Banks  (1852) 
21  Ala.  705,  56  Am.  Dec.  283.  Compare 
Crutchfield  v.  Hudson  (1853)  23  Ala. 
393. 

Maine. — Compare  Vose  v.  Holcomb 
(1850)  31  Me.  407. 

Maryland. — Moale  v.  Buchanan 
(1840)  11  Gill.  &  J.  314. 

Minnesota.— Scott  v.  Edes  (1869)  8 
Minn.  377,  Gil.  271. 

Missouri. — Gutzwiller  v.  Lackman 
(1856)  28  Mo.  168. 


Pennsylvania. — Adlum  v.  Yard 
(1829)  1  Rawle,  163,  18  Am.  Dec.  608. 

Canada.— Wood  v.  Reesor  (1895)  22 
Ont.  App.  Rep.  57. 

In  Gutzwiller  v.  Lackman  (1856)  23 
Ho.  168,  it  was  said :  "Though  an  as- 
signment be.  in  its  nature  calculated 
to  delay  creditors,  and  therefore  void- 
able, yet  if  a  creditor  take  a  dividend 
under  it  he  cannot  afterwards  ques- 
tion its  validity." 

So,  in  Wood  v.  Reesor  (1895)  22 
Ont.  App.  Rep.  57,  Osier,  J.  A.,  said: 
"The  receipt  of  a  dividend  under  an 
assignment  which  is  void  or  voidable 
for  any  reason  against  creditors  will 
estop  the  creditors  who  accept  it  from 
contesting  the  validity  of  the  assign- 
ment." 

In  White  v.  Banks  (1852)  21  Ala. 
705,  56  Am.  Dec.  283,  the  court  said: 
"The  deed  is  only  fraudulent  as  to 
creditors,  but  is  capable  of  confirma- 
tion by  them;  and  it  is  clearly  deduci- 
ble  from  the  authorities  of  this  state, 
as  well  as  of  other  states,  that  after 
the  deed  has  been  executed,  and  the 
creditors  who  assented  to  its  provi- 
sions have  been  paid  from  the  effects 
assigned,  the  transaction,  as  to  them, 
will  not  be  disturbed."  But  in  Crutch- 
field  V.  Hudson  (1853)  23  Ala.  393, 
it  was  said:  "The  position  assumed 
by  plaintiffs  in  error  that  Hudson 
could  not  assail  the  deed  in  trust  for 
fraud,  because  he  was  one  of  the  cred- 
itors secured  by  it,  and  had  received 
a  pro  rata  share  of  the  proceeds  of 
the  sale  of  the  property  conveyed  by 
it,  we  do  not  consider  tenable.  It 
seems  he  was  secured  to  some  small 
amount,  and  received  his  pro  rata 
share.  That  circumstance  may  have 
been  proper  to  go  to  the  jury  for  what 
it  was  worth,  on  the  question  of  the 
bona  fides  of  that  deed,  but  the  act  of 
receiving  his  pro  rata  share  worked 
no  estoppel  upon  Hudson." 

If  the  creditor  has  no  knowledge  at 
the  time  he  accepts  the  dividends  that 
the  assignment  was  fraudulent,  but 
acquires  such  knowledge  thereafter, 
he  must  return  the  benefits  he  re- 
ceived. Scott  v.  Edes  (1869)  8  Minn. 
377,  Gil.  271. 

However,  in  Vose  v.  Holcomb 
(1850)  31  Me.  407,  it  was  held  that 
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a  creditor  who  received  dividends  un- 
der an  assignment  was  not  estopped 
from  claiming  that  the  assignment 
ms  fraudulent.  The  decision  in  that 
ease  was  based  on  the  fact  that  th« 


assignment,  contrary  to  statute,  re- 
quired the  creditors  to  release  all 
their  claims,  and  that  a  release  by  a 
creditor,  although  he  received  divi- 
dends»  was  void.  W.  F. 


MRS.  ANNIE  RALEY  et  aL,  Appts.. 

V. 

A.  J.  HODGES  et  al. 

ZouiHana  Svpivme  Coui^  —  Fehtmarif  9,  1P20, 

(Nickerson  v.  Hodges,  —  La.  — ,  84  So.  87.) 

Case  —  liability  for  practical  joke. 

The  perpetration  of  a  practical  jolce  causing  humiliation  and  mental  suf- 
fering, such  as  leading  the  victim  to  believe  that  he  had  found  a  pot  of 
gold  and  to  open  it  in  a  conspicuous  place,  when  it  contained  only  dirt  and  . 
stones,  entitles  him  to  substantial  damages. 

[See  note  on  this  question  beginning  on  page  364.] 

(Sommerville  and  O'Niell,  jj.,  dissent.) 


Appeal  by  plaintiffs  from  a  judgment  of  the  Judicial  District  Court  for 
the  Parish  of  Webster  (Sandlin,  J.)  in  favor  of  defendants  in  a  suit  brought 
to  recover  damages  for  injuries  alleged  to  have  been  caused  by  malicious 

deception  and  conspiracy  of  defendants.  Reversed. 
The  facts  are  stated  in  the  opinion  of  the  court. 

Ur.  L.  E.  Watkins  for  appellants.  AU  of  the  defendants,  save  and 

Messrs.  Drew  &  Drew  for  appellees,    except  Miss  Minnie  Smith,  William 


Dawkins,  J.,  delivered  the  opinion 
of  the  court: 

Miss  Carrie  E.  Nickerson  brought 
this  suit  apainst  H.  R.  Hayes,  Wil- 
liam or  "Bud"  Baker,  John  W. 
Smith,  Mrs.  Fannie  Smith,  Miss 
Minnie  Smith,  A.  J.  Hodges,  G. 
G.  Catling,  R.  M.  Coyle,  Sam  P. 
D.  Coyle,  and  Dr.  Charles  Coyle, 
claiming  $15,000  as  damages,  al- 
leged to  have  been  caused  in  the 
form  of  financial  outlay,  loss  in  busi- 
ness, mental  and  physical  suffering, 
humiliation,  and  injury  to  reputa- 
tion and  social  standing,  all  growing 
out  of  an  alleged  malicious  decep- 
tion and  conspiracy  with  respect  to 
the  finding  of  a  supposed  pot  of  gold. 
Subsequent  to  the  filing  of  the  peti- 
tion, and  before  the  trial,  the  said 
ffies  Nickerson  died,  and  her  legal 
heirs,  some  ten  in  number,  were 
made  parties  plaintiff,  and  now 
prosecute  this  suit. 


or  -'Bud"  Baker,  and  H.  R.  Hayes, 
filed,  in  effect,  a  general  denial, 
denying  any  knowledge  of  or  connec- 
tion with  uie  matters  out  of  which 
the  alleged  damages  arose.  These 
three  defendants  filed  a  joint 
answer,  in  which,  after  denying  the 
injuries  charged,  or  that  there  was 
any  malicious  or  unlawful  intent, 
admitted  that  they  had  fixed  up  an 
old  copper  bucket  or  pot,  filled  with 
dirt  and  rocks,  and  had  buried  it  at 
a  point  where  the  said  Miss  Carrie 
Nickerson  and  her  helpers  would 
likely  dig  in  search  of  an  imaginary 
pot  of  gold;  that  she  and  her  said 
associates  had  been,  for  several 
months,  digging  over  the  property 
of  defendant  John  W.  Smith,  on 
information  obtained  from  a  negro 
fortune  teller  in  the  city  of  Shreve- 
port,  and  boarding  at  the  home  of 
the  said  Smith,  father  of  the  said 
Minnie  Smith,  without  paying  there- 
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for,  and  generally  acting  in  such  a 
manner  as  to  make  themselves 
nuisances  to  the  community;  that 
the  course  adopted  by  these  three 
defendants  was  for  the  purpose  oi 
convincing  the  explorers  of  their 
folly ;  that  it  was  intended  as  a  prac- 
tical joke,  and  succeeded  in  accom- 
plishing the  purpose  mentioned. 

For  some  reason  the  case  was  al- 
lowed to  remain  on  the  docket  of  the 
lower  court  for  more  than  three 
years  before  being  tried,  when  it 
was  finally  submitted  to  a  jury,  and 
resulted  in  a  verdict  in  favor  of  the 
defendants.  After  an  unsuccessful 
motion  for  a  new  trial,  the  plaintiffs 
prosecuted  this  appeal. 

Miss  Nickerson  was  a  kinswoman 
of  Burton  and  Lawson  Deck,  the 
exact  degree  of  relationship  not  be- 
ing fully  shown  by  the  record,  and 
there  had  been  in  the  family  a  tra- 
dition that  these  two  gentlemen, 
who  died  many  years  ago,  had,  prior 
to  their  deaths,  buried  a  large 
amount  of  gold  coin  on  the  place  now 
owned  by  the  defendant  John  W. 
Smith,  or  on  another  near  by.  She 
was  employed  by  the  California  Per- 
fume Company  to  solicit  orders  for 
their  wares  in  the  towns,  villages, 
etc.,  in  Webster  and  other  parishes, 
and  on  the  occasion  of  a  visit  to  the 
city  of  Shreveport  seems  to  have  in- 
terviewed a  negro  fortune  teller, 
who  told  her  that  her  said  relatives 
had  buried  the  gold,  and  gave  her 
what  purported  to  be  a  map  or  plat 
showing  its  location  on  the  property 
of  Smith.  Thereafter,  with  the  help 
of  some  three  or  four  other  persons, 
principally  relatives,  and  one  Bush- 
ong,  she  spent  several  months  dig- 
ging, at  intervals,  around  the  house 
and  on  the  praises  of  Smith,  who 
seems  to  have  extended  them  a  cor- 
dial welcome,  and  to  have  permitted 
them  to  dig  almost  without  limit  as 
to  time  and  place,  and  in  addition 
boarded  the  fortune  hunters,  while 
so  engaged,  without  charge.  We 
assume  that  this  was  due  perhaps  to 
the  fact  that  he,  too,  had  a  slight 
hope  that  they  might  find  some- 
thing, and  he  was  to  receive  a  part 
thereof  for  his  concessions.  At  any 
rate,  the  diggers  pursued  their 


course  with  such  persistence,  and  at 
such  lengths,  digging  around  the 
roots  of  shade  trees,  the  pillars  of 
his  house,  etc.,  until  finally  his 
daughter,  the  said  Minnie  Smith, 
William  or  "Bud"  Baker,  and  H.  B. 
Hayes  conceived  the  idea  of  them- 
selves providing  a  "pot  of  gold"  for 
the  explorers  to  find.  Accordingly 
they  obtained  an  old  copper  kettle  or 
bucket,  filled  it  with  rocks  and  wet 
dirt,  and  buried  it  in  an  old  chim- 
ney seat  on  the  adjoining  place, 
where  the  searchers  had  been  or 
were  intending  to  also  prospect  for 
the  supposed  treasure.  Two  lids  or 
tops  were  placed  on  the  pot,  the  first 
being  fastened  down  with  hay  wire ; 
then  a  note  was  written  by  Hayes, 
dated,  according  to  some,  July  1, 
1884,  and,  as  to  others,  1784,  direct- 
ing whoever  should  find  the  pot  not  to 
open  it  for  three  days,  and  to  notify 
all  the  heirs.  This  note  was  wrapped 
in  tin,  placed  between  the  first  and 
second  lids,  and  the  latter  was  also 
securely  *  fastened  down  with  hay 
wire.  Tliis  took  place  sometime 
toward  the  latter  part  of  March, 
and,  according  to  these  three  de- 
fendants, was  to  have  been  an  April 
fool ;  but  plans  miscarried  some- 
what, and  the  proper  opportunity 
for  the  "find"  did  not  present  itself 
until  April  14th.  On  that  day  Miss 
Nickerson  and  her  associates  were 
searching  and  digging  near  the 
point  where  the  pot  had  been  buried, 
when  one  Grady  Hayes,  a  brother  of 
H.  R.  Hayes,  following  directions 
from  the  latter,  and  apparently 
helping  the  explorers  to  hunt  for  the 
gold,  dug  up  the  pot  and  gave  the 
alarm.  All  of  those  in  the  vicinity, 
of  course,  rushed  to  the  spot,  those 
who  were  "in"  on  the  secret  being 
apparently  as  much  excited  as  the 
rest,  and  after  some  discussion  it 
was  decided  to  remove  the  lid. 
When  this  was  done,  the  note  was 
discovered,  and  H.  R.  Hayes  advised 
Miss  Nickerson  that  he  thought  it 
proper  that  its  directions  should  be 
carried  out,  and  that  the  buik  at 
Cotton  Valley,  a  few  mUes  distant, 
was  the  best  place  to  deposit  the 
"gold"  for  safe-keeping,  until  the 
delays  could  run  and  the  heirs  be 


Digitized  by 


Google 


4 


RALEY  V.  HODGES.  S6S 

KXicktruOH  r.  Jlodace,  —  ZiO.  — ,  8i  So.  37.)  \ 

notifled,  as  requested.    Following  other  relatives  of  Burton  and  Law- 
this  suggestion,  the  pot  was  placed  son  Deck  were  notified,  and  either 
in  s  gunny  sack,  tied  up,  and  taken  accompanied  or  preceded  Miss  Nick- 
to  the  bank  for  deposit.   Defendant  erson  to  Cotton  Valley. 
Gatling  was  the  cashier  of  the  bank.  With  the  stage  thus  set,  the  par- 
bat  refused  to  give  a  receipt  for  the  ties  all  appeared  at  tiie  bank  on  Men- 
deposit  as  a  '*pot  of  gokl,"  because,  day  morning  at  about  11  o'clock,  and 
as  he  insisted,  hfrdid  not  know  what  among  the  number  were  H.  R. 
it  contained.  Hayes,  one  of  the  defendants,  who 
As  might  have  been  supposed,  it  seems  to  have  been  one  of  the  guid- 
did  not  take  long  for  the  news  to  ing  spirits  in  the  scheme,  and  one 
spread  that  Miss  Nickerson  and  her  Bushong — ^the  latter,  we  infer,  from 
associates  in  the  search  for  fortune,  intimations  thrown  out  by  witnesses 
had  found  a  -pot  of  gold,  and  the  dis-  in  the  record,  being  at  the  time 
coBsion  and  interest  in  the  matter  either  an  avowed  or  supposed  suitor 
became  so  general  that  defendant  A.  of  Miss  Nickerson's.   Judge  Drew, 
J.  Hodges,  vice  president  of  the  as  the  spokesman  for  the  party,  ap- 
bank,  went  over  from  his  place  of  proached  Gatling  and  informed  him 
business  in  Cotton  Valley  to  the  that  it  was  desired  that  the  pot  be 
bank,  and  he  and  Gatling,  after  talk-  produced  for  the  purpose  of  opening 
ing  the  matter  over,  decided  to  and  examining  the  contents  for  the 
examine  the  pot,  so  that  in  event  it  benefit  of  those  thus  assembled.  The 
did  contain  gold  proper  precautions  testimony  of  the  witnesses  varies 
to  guard  the  bank  might  be  taken,  a  little  as  to  just  when  the  storm 
pending  the  return  of  Miss  Nicker-  began ;  some  say,  as  soon  as  the  sack 
son  and  the  appearance  of  those  who  was  brought  out.   Miss  Nickerson 
might  claim  the  fortune.  These  two  discovered  that  the  string  was  tied 
undid  the  wire  sufficiently  to  peep  near  the  top,  instead  of  down  low 
into  the  pot,  and  discovered  that  it  around  the  pot,  and  immediately 
apparently    contained    only    dirt,  commenced  to  shout  that  she  had 
They  then  replaced  the  lid  and  held  been  robbed ;  others  insist  that  she 
their  tongues  until  the  reappearance  was  calm  until  the  package  was 
of  Miss  Nickerson.    Howeyer,  the  opened  and  the  mocking  earth  and 
secret  leaked  out  from  other  sources  stones  met  her  view.  Be  that  as  it 
that  the  whole  matter  was  a  joke,  may,  she  flew  into  a  rage,  threw  the 
and  this  information,  too,  became  lid  of  the  pot  at  Gatling,  and  for 
pretty  well  distributed.  some  reason,  not  clearly  explained, 
After  depositing  the  pot  in  the  turned  the  force  of  her  wrath  upon 
bank.  Miss  Nickerson  went  to  Min-  Hayes  to  such  an  extent  that  he  ap- 
den,  Louisiana,  and  induced  Judge  pealed  for  protection,  and  Bushong, 
R.  C.Drew  to  agree  to  accompany  her  with  another,  held  her  arms  to  pre- 
to  Cotton  Valley  on  the  following  vent  further  violence. 
Monday  (the  deposit  at  the  bank  Miss  Nickerson  was  a  maiden 
having  been  made  on  Saturday),  for  nearing  the  age  of  forty-five  years, 
the  purpose  of  seeing  that  the  cere-  and  some  twenty  years  before  had 
monies  surrounding  the  opening  of  been  an  inmate  of  an  insane  asylum, 
the  treasure  were  properly  con-  to  the  knowledge  of  those  who  had 
ducted.  Judge  Drew  swears  that  he  thus  deceived  her.    She  was  ener- 
had  heard  in  some  way  that  the  getic  and  self-supporting  in  her 
matter  was  a  joke,  and  so  informed  chosen  line  of  employment,  as  a  soap 
Hiss  Nickerson,  warning  her  not  to  drummer,  until  she  met  the  colored 
place  too  much  faith  in  the  idea  that  fortune  teller  who  gave  her  the  "in- 
ihe  was  about  to  come  into  a  for-  formation*'   which   she  evidently 
tune,  but  that  finally,  because  of  his  firmly  believed  would  ultimately  en- 
friendly  relations  with  and  kindly  able  tier  to  find  the  fortune  which 
feeling  toward  her,  he  consented  and  the  family  tradition  told  her  had 
did  go,  mainly  to  gratify  her  wishes  been  left  hidden  by  her  deceased 
in  the  premises.  Some  half  a  dozen  rehitives.     The   conspirators,  no 
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doubt,  merely  intended  what  they 
did  as  a  practical  joke,  and  had  no 
wilful  intention  of  doing  the  lady 
any  injury.  However,  the  results 
were  quite  serious  indeed,  and  the 
mental  suffering  and  humiliation 
must  have  been  quite  unbearable,  to 
say  nothing  of  the  disappointment 
and  conviction,  which  she  carried  to 
her  grave  some  two  ye&ts  later,  that 
she  had  been  robbed. 

If  Miss  Nickeraon  were  still  liv- 
ing, we  should  be  disposed  to  award 
c«.e-u.biiur  her  damages  in  a 
for  praeticRi  Substantial  sum,  to 
compensate  her  for 
the  wrong  thus  done ;  but  as  to  the 
present  plaintiffs,  her  legal  heirs, 
we  think  that  a  judgment  of  $600 
will  reasonably  serve  the  ends  of 
justice.  R.  C.  C.  art.  2315. 

The  evidence  fails  to  connect  any 


of  the  defendants  with  the  con- 
spiracy, so  as  to  render  them  liable, 
save  and  except  H.  R.  Hayes,  Wil- 
liam or  "Bud"  Baker,  and  Miss 
Minnie  Smith;  hence  the  judgment 
will  be  awarded  against  these  only. 

For  the  reason  assigned^  the  judg- 
ment appealed  from  is  annulled  and 
reversed,  and  it  is  now  ordered  and 
decreed  that  the  plaintiffs  do  have 
and  recover  judgment  against  the 
defendants  H.  R.  Hayes,  William  or 
"Bud"  Baker,  and  Miss  Minnie 
Smith,  in  the  full  sum  of  $600,  and 
as  to  the  other  defendants  the  de- 
mands are  rejected;  the  defendants 
so  cast  to  pay  all  costs. 

Sommerville  and  CNiell,  JJ.,  dis- 
sent. 

Petition  for  rehearing  .denied, 
March  1, 1920. 


ANNOTATION. 


Right  of  victim  of  practical  ji^  to  recovor  against  its  perpetrator. 


It  has  been  said  that  at  common  law 
there  was  a  cause  of  action  whenever 
one  person  did  damage  to  another  wil- 
fully and  intentionally,  without  just 
cause  or  excuse,  and  the  j^eneral  state- 
ment is  familiar  that  wherever  there 
Is  a  wrong  there  is  a  remedy.  26  R. 
C.  L.  p.  757.  Accordingly  it  has  been 
held,  in  the  few  cases  passing  on  the 
question,  that  the  perpetrator,  of  a 
practical  joke  is  answerable  in  dam- 
ages for  the  injuries  sustained  by  the 
victim.  Thua,  in  the  reported  case 
(Raley  v.  Hodges,  ante,  361)  the  evi- 
dence showed  that  the  original  plain- 
tiff had  been  informed  by  a  fortune 
teller  that  gold  had  been  buried  by 
her  relatives  on  the  premises  of  a 
third  person.  Thereafter,  with  the 
help  of  several  other  persons,  the 
plaintiff  spent  several  months  digging 
around  the  premises  named  by  the 
fortune  teller.  While  this  search  was 
in  progress,  the  defendants  conceived 
the  idea  of  burying  an  old  copper  ket- 
tle filled  with  rocks  and  wet  dirt,  and 
this  idea  was  carried  out,  a  note  being 
attached  which  gave  specific  instruc- 
tions as  to  when  and  under  what  cir- 
^nmstances   the   kettle  was   to  be 


opened.  The  scheme,  planned  as  a 
joke  by  the  defendants,  wai  carried 
out,  and  the  plaintiff,  \va»  both  cha- 
grined and  humiliated  with  the  out- 
come of,  her  treasure  quest,  instituted 
suit  to  recover  damages  alleged  to  have 
been  caused  in  the  form  of  financial 
outlay,  loss  in  business,  mental  and 
physical  suffering,  humiliation,  and 
injury  to  reputation  and  social  stand- 
ing. The  court  holds  that,  while  the 
defendants  merely  intended  what  they 
did  as  a  practical  joke,  the  results 
were  serious,  and  those  connected 
with  the  conspiracy  were  liable  for 
the  resulting  injury. 

An  analogous  case  is  Parker  v.  Ens- 
low  (1882)  102  111.  272,  40  Am.  Rep. 
688,  which  was  an  action  brought  on 
a  promissory  note  which  was  given  to 
the  plaintiff  by  the  defendant,  as  a 
compromise  and  settlement  of  an  al- 
leged cause  of  action  which  the  plain- 
tiff claimed  to  have  against  tRe 
defendant.  It  appeared  that  the  plain- 
tiff was  accustomed  to  fill  his  pipe 
from  a  box  of  smoking  tobacco  kept 
on  a  counter  by  the  defendant  in  his 
store.  The  defendant,  by  way  of  & 
joke,  mixed  gunpowder  with  the  tobac- 


Digitized  by 


ANNO.— PRACTICAL  JOKE— LIABIUTY. 


865 


CO,  and  the  plaintiff,  filling  his  pipe 
therefrom,  was  injured  by  the  explo- 
uoo.  In  sustaining  a  recovery,  the 
court  aaid:  "The  putting  of  powder 
IB  UDOldng  tobacco,  whethor  a  mere 
tboughtlesB  act  for  the  purpose  of 
uuueinent,  or  a  malicious  act  with  an 
intention  of  doing  harm,  was  necessa- 
rily extremely  dangerous  in  its  ten- 
dency, and  cannot  be  excused.  Even 
ii  appellee  had  been  taking  the  tobac- 
co as  a  trespasser,  this  was  not  jus- 
tifiable as  8  measure  of  prevention." 

In  Wartman  t.  Swindell  (1892)  64- 
N.  J.  U  589,  18  L.K.A.  44,  25  Atl.  366, 
the  evidence  showed  that  the  defend- 
ant removed  the  lines  from  the  plain- 
tiff's horse  to  prevent  the  plaintiff's 
clerk  from  driving  home.  In  an  action 
of  tort  for  the  conversion,  the  defend- 
ant relied  on  the  defense  that  the  act 
he  performed  was  by  way  of  a  joke. 
Tht  trial  court  dismissed  the  case  at 


the  completion  of  the  plaintiff's  case, 
on  the  defendant's  tender  of  the  prop- 
erty.- In  holding  the  dismissal  to  be 
erroneous,  the  court  said:  "The  trial 
judge  acted  upon  the  idea  that  the 
conduct  of  the  defendant  was  intended 
as  a  joke,  and  that  the  matter  involved 
■was  .  too  insignificant  to  claim  the  at- 
tention of  the  court.  If  the  defend- 
ant relied  upon  the  fact  that  he  re- 
moved the  lines  by  way  of  a  joke,  it 
was  a  question  for  the  jury  to  decider 
whether  the  parties  had  been  perpe- 
trating practical  jokes  upon  each  oth- 
er in  such  a  way  that  the  defendant 
had  a  right  to  believe  that  the  plain- 
tiff would  accept  this  act  as  a  joke. 
That  question  could  not  legally  ba 
taken  from  the  jury  and  settled  by  the 
court,  nor,  in  my  judgment,  was  the 
maxim  'de  minimis  non  curat  lex'  ap- 
plicable to  this  case."  E,CB, 


STATE  OF  WASHINGTON,  Respt, 

V. 

G.  GORHAM,  Appt 
WaOUngtoH  Supreme  Court  <Der€.  No,  a}'^Mareh  10,  IMO, 
(_  Wash.  — ,  188  Pac.  48T.) 

Hnnidpal  onrpomtion  —  violation  of  ordinance  —  liability  of  sheriff. 

A  deputy  aheriff  in  pursuit  of  one  for  the  arrest  of  whom,  on  a  felony 
charge,  he  has  a  warrant,  is  not  liable  to  prosecution  for  violating  the  speed 
ordinances  of  a  municipality  unless  he  abuses  his  privilege  i&  that  regard. 

[See  note  on  this  question  beginning  on  page  367.] 


Appeal  by  defendant  from  a  judgm 
County  (Oswald,  J.)  convicting  him 
of  the  ci^  of  Hillyard.  Reversed* 

The  facts  are  stated  in  the  opinion 

Messrs.  Jose|A  B.  Undsley  and  Fred. 
J.  Conninarham,  for  appellant: 

The  ordinance  of  the  city  of  Hill- 
Tard  is  invalid  because  it  confiicts 
with  the  state  law  relating  to  motor 
vehicles. 

Re  Sic.  73  Cal.  142,  14  Pac.  405. 

The  sheriff  la  given  such  power  of 
the  county  as  he  may  deem  necessary 
to  carry  out  his  duties. 

State  ex  rel.  Thompson  v.  Reiehman, 


ent  of  the  Superior  Court  for  Spokane 
of  violation  of  the  speed  ordinances 

of  the  court. 

135  Tenn.  653.  188  S.  W.  225,  Ann. 
Cas.  1918B,  889. 

The  sheriff  has  the  right  to  exceed 
the  speed  limits  when  in  his  judgment 
it  is  necessary  to  carry  out  his  official 
duties. 

State  V.  Sheppard.  64  Hinn.  287,  86 
L.R.A.  SOB,  67N,W.  62. 

The  ordinance  of  the  city  of  Hill- 
yard  under  which  defendant  was  ar- 
rested is  not  only  repugnant  to  the 
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Constitution  and  the  state  law,  but 
it  is  unreasonable. 

Ibid.;  Kansas  City  v.  McDonald*  60 
Kan.  481,  45  UR.A.  429.  67  Fac.  123» 
6  Am.  Neg.  Rep.  67. 
.  Mr.  0.  0.  Upton  for  the  State. 

Fulterton,  J.^  delivered  the  opin- 
ion of  the  court: 

The  appellant  was  convicted  of  a 
violation  of  the  speed  ordinances  of 
the  city  of  Hillyard.  The  facts  are 
stipulated  and  are,  in  substance, 
these:  The  city  named  lies  within 
and  forms  a  part  of  the  county  of 
Spokane.  The  appellant  is  a  duly 
appointed,  qualified*  and  acting 
deputy  sheriff  of  such  county.  On 
June  3,  1919,  a  charge  of  grand 
larceny  was  preferred  against  ;one 
William  Agnew,  and  a  warrant  is* 
sued  for  his  arrest.  This  warrant 
was  given  to  the  appellant  for  execu- 
tion. The  specific  charge  was  the 
larceny  of  an  automobile,  and  on  in- 
quiry the  appellant  was  informed  by 
a  police  officer  of  the  city  of  Spokane 
that  the  accused  had  been  seen  on 
that  day,  on  the  downtown  streets 
of  the  city,  driving  an  automobile 
bearing  the  license  number  of  the 
stolen  automobile.  Upon  further  in- 
quiry, the  ofiicer  found  a  young  man 
who  knew  the  accused,  and  who 
stated  to  the  officer  that  he  had  seen 
the  accused  only  a  few  moments  be- 
fore that  time,  driving  an  automo- 
bile "at  a  good  rate  of  speed"  to^i^ard 
the  city  of  Hillyard,  on. the  main 
highway  leading  from  the  city  of 
Spokane  to  that  city.  The  ofiicer 
immediately  took  up  the  pursuit  of 
the  accused  on  la  motorcycle,  and  in 
passing  through  the  city  of  Hillyard 
rode  the  motorcycle  at  a  greater 
rate  of  speed  than  its  ordinances 
permitted. 

In  this  court  the  appellant  makes 
two  principal  contentions:  First, 
that  the  ordinances  which  the  appel- 
lant is  accused  of  violating  are  in- 
valid, because  in  conflict  with  the 
statutes  of  the  state ;  and,  second, 
that  a  sheriff  is  exempt  from  the 
operation  of  city  ordinances  regulat- 
ing the  speed  at  which  a  motor  vehi- 
cle may  be  driven,  when  he  is  in  the 
pursuit  of  a  person  accused  of 
felony,  for  whose  arrest  he  has  a 
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warrant.  The  conclusion  we  have 
reached  on  the  second  contention 
makes  it  unnecessary  to  discuss  the 
fint. 

The  sheriff  is  made,  by  statute^ 
the  chief  executive  ofiicer  and  con- 
servator of  the  ^eace  of  the  county. 
By  statute  also,  it  is  made  his  du^ 
to  keep  the  public  peace  aiid  to 
arrest  and  confine  all  persons  who 
commit  violations  of  the  law,  and 
especially  is  it  made  his  duty  to  ex- 
ecute all  process  issued  to  him  by  a 
court  of  justice.  His  duties  in  these 
respects  are  public  duties,  necessary 
to  the  safety  of  the  state  and  its 
people,  and  necessary  for  the  preser- 
vation of  public  and  private  prop- 
erty. In  the  performance  of  these 
duties  the  sheriff  has*  many  privi- 
leges not  accorded  to  a  private  indi- 
vidual, and  statutes  and  ordinances 
directed  against  the  individual  do 
not  generally  apply  to  him  when  so 
performing  them,  especially  where 
their  enforcement  would  hamper 
and  hinder  performance. 

That  the  enforcement  of  stat- 
utory or  ordinance  provisions  limit- 
ing the  speed  at  which  a  motor-pro- 
pelled vehicle  shall  be  driven  over 
a  public  highway,  against  a  peace 
ofiicer,  woi^  have  a  tendency  to 
hamper  him  in  the  performance  of 
his  official  duties,  can  hardly  be 
doubted.  The  case  in  hand  affords 
an  illustration.  Here  the  felon  was 
fleeing  with  a  stolen  automobile. 
Naturally  he  would  pay  but  little  re- 
gard to  the  minor  offense  of  exceed- 
ing the  speed  limit.  And  if  the 
sheriff  must  confine  himself  to  that 
limit,  pursuit  in  the  manner  adopted 
would  have  been  useless,  since  the 
felon  could  not  have  been  overtaken. 
The  rule  contended  for  would  also 
hinder  the  public  peace  ofilicer  in  en- 
forcing the  statutes  regulating 
traffic  upon  the  state  highways. 
These  statutes  contain  somewhat 
stringent  regulations  as  to  the  speed 
a  motor-propelled  vehicle  may  be 
driven  over  them,  and  contain  no 
exception  in  favor  of  the  peace 
officers  whose  duty  it  is  made  to  en- 
force them.  If  these  officers  may 
not  pursue  and  overtake  one  violat- 
ing the  regulations,  without  them- 
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selves  becominsT  sunenable  to  the 
penalties  imposed  by  them,  the  old 
remedy  of  hue  and  cry  is  not  avail- 
able in  such  instances,  and  many  of- 
fenders who  are  now  brought  to 
answer  will  escape. 

It  is  not  meant  to  be  asserted,  of 
course,  that  there  are  no  restrictions 
upon  the  speed  a  sheriff  or  a  peace 
officer  may  travel  in  the  pursuit  of  a 
fleeing  criminal.  Such  officers  may 
abuse  their  privileges  in  this  respect 
as  well  as  in  others,  and  must 
■■■leiMi  answer    for  such 

abuse.      What  is 
Slft.'SJel'       meant  to  be  said  is 

IKSlr'*'  *****  *^*  statutory 
regulations  as  to 
speed  do  not  apply  to  them,  and  that 
for  an  abuse  of  their  privileges  in 
this  respect  they  must  answer  in  the 
manner  they  are  required  to  answer 
for  other  abuses  of  privilege. 

The  diligence  of  counsel  has  not 
brought  to  our  attention  any  case 
where  the  precise  question  pre- 
sented has  been  determined.  Courts 
generally  hold,  however,  in  the 
somewhat  analogous  instance  of  a 
lire  department  responding  to  an 
alarm  of  fire,  that  ordinances  regu- 
lating the  limit  of  speed  which  a 
T^de  may  be  driven  over  the 
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streets  are  inapplicable.  Farley  v. 
New  York,  152  N.  Y.  222,  57  Am. 
St.  Rep.  511, 46  N.  E.  506;  Hubert  v. 
Granzow,  131  Minn.  361,  155  N.  W. 
204,  Ann.  Cas.  1917D,  663;  Kansas 
City  V.  McDonald,  60  Kan.  481,  45 
L.R.A.  429,  57  Pac  123,  6  Am.  Neg. 
Rep.  67 ;  Devine  v.  Chicago,  172  111. 
App.  246. 

In  State  v.  Burton,  41  R.  I.  303, 
L.R.A.1918F,  569,  108  Atl.  962,  it 
was  held  that  a  member  of  the 
United  States  Naval  Reserve  Force, 
on  duty  as  a  despatch  driver,  was 
not  amenable  to  the  speed  laws  of 
the  state  while  on  his  way  to  deliver 
a  message,  at  the  command  of  his 
superior  officer,  which  that  officer 
•deemed  urgent.  The  case  was 
rested  on  principle  of  public  neces- 
sity, and  in  this  ^ense  is  applicable 
to  the  question  presented  here.  A 
contrary  case  is  Keevll  v.  Ponsford, 
—  Tex.  Civ.  App.  — ,  173  S.  W.  518. 

Our  conclusion  is  that  the  trial 
court  erred  in  adjudging  the  officer 
guilty  of  the  offense  charged.  Its 
judgment  will  therefore  be  reversed, 
and  the  cause  remanded,  with  in- 
struction to  discharge  the  appellaiit. 

Holcomb,  Ch.  J.,  and  Tohnan, 
Bridges,  and  Mount,  JJ.,  concur. 


ANNOTATION. 

Grinunal  or  penal  retpontibilily  of  pnbBc  officer  or  employee  for  vwUtmg 

spoecl  regiriation* 


I.  In  general,  887. 
n.  Fire  department,  867. 
nL  Peaee  effieere,  868. 
IV.  Amhnlenffee,  868. 
T.  War  Department,  868. 

1.  In  0«fieral. 

This  note  does  not,  of  course,  in- 
clude eases  where  a  speed  regulation 
cspressly  excepts  from  its  operation 
poblic  officers  or  employees. 

As  a  general  rule  public  officers  or 
en^)loyees  cannot  be  subjected  to  a 
criminal  prosecution  for  violation  of 
speed  regulations  while  in  the  dis- 
charge of  duties  in  which  speed  is  es- 
mtlal  to  their  ^cient  performance. 
State  V.  Sheppard  (1896)  64  Minn. 


287,  36  L.RA.  806,  67  N.  W.  62;  State 
V.  Burton  (1918)  41  R  I.  303,  L.R.A. 
1918F,  559,  103  Atl.  962;  State  v.  Gob- 
HAH  (reported  herewith)  ante,  365; 
Cooper  V.  Hawkins  (1903)  73  L.  J.  K. 
B.  N.  S.  (Eng.)  113,  [1904]  2  K.  B.  164. 
89  L.  T.  N.  S.  476,  52  Week.  Rep.  233, 
68  J.  P.  26, 19  Times  L.  R.  620. 

//.  Fire  OepartmeiU, 

This  rule  is  applicable  to  the  fire 
department.  Thus,  it  was  held  in 
State  V.  Sheppard  (1896)  64  Minn. 
287,  36  L.R.A.  306,  67  N.  W.  62,  that 
an  ordinance  prohibiting  driving  upon 
the  street  at  a  greater  rate  of  speed 
than  6  miles  an  hour  was  unreason- 
able and  Invalid  as  to  roemb^s  of  a 
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salvasre  corps  responding  to  an  alarm 
of  ilre  sent  to.  th^ir  station  from  the 
headquarters  of  the  city  fire  depart- 
ment, and  that  therefore  they  were 
improperly  convicted  of  violating  such 
ordinance. 

And  in  People  v.  Mahoney  (1909)  65 
Misc.  449,  121  N.  Y.  Supp.  S9S,  revers- 
ing a  conviction  of  a  superintendent 
of  a  fire  alarm  tel^raph  bureau  for 
violating  a  traffic  ordinance  in  passing 
to  the  left  of  a  blockade  of  vehicles* 
in  going  to  repair  wires  broken  by  a 
storm,  when  there  was  just  about  day- 
light enough  to  get  the  line  closed  in 
before  night  so  that  signals  could  be 
transmitted  to  the  fire  companies,  the 
court  said  that  any  regulation  or  or- 
dinance which  requires  an  officer  of 
a  fire  department  on  an  emergency 
job,  or  in- the  discharge  of  functions 
vitally  connected  with  public  safety, 
to  wait  behind  a  vehicle,  when  there 
is  a  perfectly  clear  and  safe  passage 
to  the  left  of  it»  would  be  plainly  un- 
reasonable.' 

///.  Peace  olfUxra. 

The  general  rule  above  given  also 
applies  to  peace  officers  in  the  pursuit 
of  fleeing  criminals.  Thus,  a  deputy 
sheriff  cannot  be  prosecuted  for  ex- 
ceeding the  speed  limit  in  pursuing, 
on  a  motorcycle,  an  automobile  thief. 
State  v.  Gobham  (reported  herewith) 
ante,  365.  ' 

  ,  IV.^AmlmlaniC^.-  . 

The  reason  underlying  the  general 
rule  would  seem  to  require  its  appli- 
cation also  td  the  drtvprs  of  ambu- 
landes  of  municipal  or  state  hospitals, 
in  emergency  call^;  but  in  People  y. 
tittle  (1891)  ae  Wich.  125,  48  N.  W. 
693,  the  only  case  found  upon  this 
point,  aif  aitJ^ulance  driver  was  con- 
victed of  violating  a  speed  ordinance, 
and  the  .cour1>  suiid  that  the  public  in- 
terests do  not  demand  that,  in  order 
to  afford  prompt  relief  to  one  person 
requiring  the  use  of  an  ambulance, 
other  persons  may  be  run  down  and 
injured' by  the  fast  and  reckless  rate 
of:6peed  of  the  ambulance  in  going, to 
the  ansristance  of  the  person  injured. 
This  case,  however,  was  distinguished 
in  State  v.  Sheppard  (1896)  64  Minn. 
287.  36  LJtJ^  306.  67  N.  W.  62,  supMi* 


in  the  following  words:  "We  do  not 
consider  the  case  of  People  v.  Little 
(Mich.)  supra,,  as  opposed  to  these 
views.  The  defendant  there  was  the 
driver  of  an  ambulance  belonging  to 
a  private  hospital,  we  judge.  He 
drove  at  the  rate  of  12  miles  an  hour, 
and,  colliding  with  another  vehicle,  in- 
jured the  driver  thereof.  Upon  bein^ 
arrested  for  violating  an  ordinance 
similar  to  the  one  at  bar,  his  defense 
was  that  the  provision  restricting  the 
rate  of  speed  to  6  miles  an  hour  did 
not  apply  to  ambulances,  principally 
because,  by  a  subsequent  ordinance, 
all  ambulances  and  other  vehicles 
used  for  the  transportation  of  sick  or 
wounded  persons  and  animals  had 
been  given  the  right  of  way  over  all 
other  vehicles.  No  special  rights, 
privileges,  or  authori^  had  been  con- 
ferred upon  ambulance  drivers  by 
statute;  nor  had  they  been  recognized 
by  law  as  engaged  in  a  public  duty  or 
service;  nor  was  it  shown  that  at  the 
time  of  the  collision  the  ambulance  was 
being  driven  in  response  to  a  call,  or 
"UiBt  it  was  conveying  a  patient  whose 
case  was  emergent.  The  court  simply 
held,  that  ambulances  were  within  the 
terms  of  the  ordinance,  and  no  reason 
existed  why  they  should  not  b*,  includ- 
ed within  its  scope,  and  further,  that 
the  ordinance  had  not  been  modified 
by  the  later  one,  giving  to  ambu- 
lances the  right  of  way  over  other  ve- 
hicles." 

V.  War  Department. 

The  general  rule  set  out  above  is 
also  applicable  to  the  War  Depart- 
ment. Thus,  it  is  held  in  State  v.  Bur- 
ton (1918)  41  R.I.  303,  L.RJV.1918F, 
559,  103  Atl.  962,  that  &  member  of  the 
United  States  Naval  Reserve  Force,  on 
duty  as  a  despatch  bearer,  is  not  sub- 
ject to  state  speed  laws  when  travel- 
ing on  a  public  hig^hway,  under  orders 
of  his  superior  officer,  in  time  of  war, 
to  proceed  with  all  possible  despatch 
in  the  performance  of:  a  du^  assigned 
him.  The  reason  given  for  this  hold- 
ing is  that  the  rules  established  by  the 
general  assembly  regulating  the  use  of 
the  highways  of  the  state  are  subordi- 
nate td  the  exigencies  of  military  oper- 
ations by  the  Federal  government  in 
time  of  war. 
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And  it  was  held  in  Cooper  v.  Haw- 
has  (1903)  73  L.  J.  K.  B.  N.  S.  (Eng.) 
113,  [1904]  2  K.  B.  164,  89  L.  T.  N.  S. 
476,  52  Week.  Rep.  233,  68  J.  P.  26,  19 
Times  L.  R.  620,  that  an  engine  driv- 
u  in  the  employ  of  the  War  Depart- 
nieiit  could  not  be  prosecuted  for  run- 
ning his  locomotive,  the  property  of 
the  Crowi^  at  an  unlawful  rate  of 


speed  in  order  to  deliver  coal  to  a 
balloon  factory  within  the  time  re- 
quired by  the  orders  of  his  superior 
officer,  upon  the  ground  that  the  speed 
regulation  was  not  binding  on  the 
Crown,  because  it  was  not  mentioned 
therein,  either  expressly  or  by  neces- 
sary iiiq>lication.  G.  V.  I. 


J.  H.  GORDON.  Reapt.. 

V, 

W.  C.  MABBUBGER  et  oL 
W.  J.  AUMILLEB,  Intervener,  Appt 

Wamhington  Supreme  Court  (Dept.  No.  X)  —  Janwiry  10,  lOJUO. 

(Gordon  v.  Aumiller,  —  Wash.  —,  187  Pac  354.) 

Partuerahip  —  farming  —  power  of  partner  to  borrow  money. 

1.  One  member  of  a  nontrading  partnership  organized  to  raise  and  mar- 
ket a  crop  off  from  leased  land  has  no  implied  authority  to  borrow  money 
and  give  a  chattel  mortgage  upon  the  crop  for  its  security. 

[See  note  on  this  question  beginning  on  page  372.] 


Notice — of  rights  of  partner. 

2.  One  drawing  a  lease  of  land  upon 
which  two  are  to  raise  a  crop  in  part- 
nership cannot  plead  ignorance  of  the 
rights  of  the  oUier  partner  upon  tak- 


ing from  one  of  theni,  only  a  few 
weeks  later,  a  mortgage  upon  the  crop 
to  secure  money  lent  to  the  mortgagor. 
[See  30  B.  a  L.  854.} 


Appeal  by  intervener  from  a  judgment  of  the  Superior  Court  for  Yakima 
County  (Taylor,  J.)  dismissing  his  complaint  in  intervention  in  an  action 
brought  for  an  accoimting  of  partnership  affairs  and  for  the  appointment 
of  a  receiver.  Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  James  O.  Call  and  E.  B.  Pre-    fendant,    because   the  remaining 


ble  for  appellants 

Messrs.  Snlvdy  &  Bounds  for  re- 
spondent. 

Parker,  J.,  delivered  the  opinion 
of  the  court: 

The  plaintiff,  Ciordon,  commenced 
this  action  in  the  superior  court  for 
Yakima  county  against  the  defend- 
ant Marburger,  seeking  an  account- 
ing of  their  partnership  affairs  and 
the  appointment  of  a  receiver  to 
take  charge  of  their  partnership 
property,  pending  the  settlemrat  of 
their  differences.  The  Growers' 
Service  Company  was  made  a  de- 

9  A:L.It-^l. 


partnership  property,  consisting  of 
potatoes,  was  stored  in  its  ware- 
house. Arthur  Karr  was  by  the 
court  appointed  receiver,  and  by  or- 
der of  the  court  sold  the  potatoes 
stored  in  the  service  company's 
warehouse.  The  proceeds  of  the 
sale,  after  paying  the  storage 
charges  and  the  expenses  of  l^e  sale, 
amounted  to  $625.  In  the  mean- 
time W.  J.  Aumiller  filed  in  the  re- 
ceivership proceedings  his  com- 
plaint in  Intervention,  seeking  to 
have  his  claim,  amounting  to  $300, 
established  as  a  claim  against  the 
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potatoes  and  the  proceeds  of  the 
sale  thereof.  The  case  came  on  for 
trial  upon  the  merits  as  to  the  ac- 
counting controversy  between  Gor- 
don and  Marburger,  and  also  as  to 
the  claim  of  lien  made  by  Aumiller 
against  the  potatoes  and  the  pro- 
ceeds thereof.  Judgment  was  ren- 
dered, decreeing  Gordon  to  be  enti- 
tled to  the  whole  of  the  proceeds  of 
the  sale  of  the  potatoes,  after  the 
payment  of  the  receivership  ex- 
penses, by  reason  of  Marburger's 
appropriation  of  other  property  of 
the  partnership.  It  was  also  ad- 
judged that  the  reUef  prayed  for  by 
Aumiller  be  denied,  and  his  com- 
plaint in  intervention  be  diamiased. 
From  this  disposition  of  the  cause, 
Aumiller  has  appealed  to  this  court. 

The  controlling  facts  touching 
Aumiller's  claim  against  the  pota- 
toes and  the  proceeds  of  the  sale 
thereof  may  be  summariaed  as  fol- 
lows :  On  April  10, 1917,  Marburger 
and  Gordon  entered  into  a  partner- 
ship agreement,  looking  to  the  rais- 
ing of  potatoes  during  the  crop  sea- 
son of  1917  on  a  certain  10-acre 
tract  of  land  in  Yakima  county, 
owned  by  Henry  Pagel.  Marburger 
was  to  do  thie  work  and  superintend 
it,  in  so  far  as  labor  was  concerned, 
while  Gordon  was  to  furnish  all 
money  necessary  for  seed,  for  carry- 
ing on  the  work,  for  harvesting  the 
potatoes,  and  for  marketing  the 
same.  On  April  30th,  Gordon  hav- 
ing furnished  money  therefor,  Mar- 
burger paid  Pagel  $170  for  the  rent 
of  the  land,  taking  his  receipt  there- 
for, which  receipt  stated  that  the 
payment  was  for  rent  of  the  land 
until  March,  1918,  specifically  de- 
scribed it,  and  that  the  payment  was 
made  by  W.  C.  Marburger  and  J.  H. 
Gordon.  This  receipt  was  all  in 
typewriting,  including  its  date  of 
April  30,  1917,  and  was  written  by 
Aumiller  at  the  request  of  Marbur- 
ger. Gordon  furnished  sums  from 
time  to  time,  from  April  to  January, 
inclusive,  in  compliance  with  the 
partnership  agreement,  amounting 
in  the  aggregate  to  $1,370.  These 
several  sums  seem  to  have  been  paid 
out  by  Gordon  partly  direct  for  la- 
bor and  supplies,  and  partly  to  Mar- 
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burger,  so  he  could  pay  the  expenses 
of  the  partnership.  The  evidence  is 
all  but  conclusive  that  this  $1,370 
was  considerably  more  in  amount 
than  sufficient  to  i^ay  all  legitimate 
expenses  incident  to  the  production 
and  marketing  of  the  crop.  While 
Gordon  did  not  have  the  general 
superintendence  of  the  farming  and 
the  raising  of  the  crop,  he  visited 
the  land  at  least  once  a  month  dur- 
ing the  whole  of  the  season  from  the 
planting  to  the  harvesting,  and  did 
a  small  amount  of  work  upon  the 
crop.  After  the  potatoes  were  har- 
vested, a  part  of  them  were  dis- 
posed of  by  Marburger,  and  a  part 
stored  in  the  warehouse  of  the 
Growers'  Service  Company,  in  the 
name  of  Marburger  &  Gordon.  This 
was  done  by  Marburger;  the  re- 
ceipts therefor  being  issued  in  the 
name  of  Marburger  &  (Sordon,  and 
delivered  to  him  by  the  Growers' 
Service  Company.  Marburger  never 
accounted  to  Gordon  for  the  portion 
of  the  potatoes  disposed  of  by  him, 
nor  did  he  account  to  Aumiller  for 
any  portion  thereof.  It  is  plain  that 
there  was  no  effort  or  intention 
whatever  on  the  part  of  Gordon  to 
conceal  the  partnership  relation  ex- 
isting between  them  from  the  pub- 
Uc. 

On  June  12, 1917,  Marburger  bor- 
rowed from  Aumiller  $150,  execut- 
ing and  delivering  to  Aumiller  his 
note  therefor,  payable  January  1, 
1918.  He  at  the  same  time  executed 
and  delivered  to  Aumiller  a  chattel 
mortgage  upon  the  growing  crop  of 
potatoes,  to  secure  the  payment  of 
this  note.  This  was  done  by  Mar- 
burger individuaUy  in  his  own  name. 
Thereafter,  on  November  1st,  Mar- 
burger again  borrowed  from  Aumil- 
ler $60,  executing  his  promissory 
note  therefor,  payable  thirty  days 
after  date.  No  written  security  was 
given  accompanying  this  note,  but  it 
was  orally  agreed  between  them  that 
it  be  treated  as  being  secured  by  the 
chattel  mortgage  already  given. 
Thereafter,  on  January  12,  1918, 
Marburger  again  borrowed  from 
Aumiller  $100,  no  vrritten  evidence 
of  any  security  accompanying  this 
note,  but  Marburger  promising  that 
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he  would  deliver  to  Aumiller  the  re- 
ceipts issued  by  the  Growers'  Serv- 
ice Company,  evidencing  the  storage 
of  the  potatoes  in  its  warehouse.  A 
few  dii^s  thereafter  Marburger  de- 
livered four  of  such  receipts  to  Au- 
miller, but  without  any  indorsement 
thoeon  of  any  nature. 

No  contention  is  here  made 
against  the  judgment  of  the  trial 
court,  in  so  far  as  it  awards  the  pro- 
ceeds of  the  sale  of  the  potatoes 
here  involved  to  Gordon  as  against 
Marburger,  so  we  proceed  upon  the 
assumption  that  the  fund  is  the 
property  of  Gordon,  as  between 
those  two.  It  is  conceded  that  the 
business  relation  between  them  was 
that  of  a  nontrading  partnership,  and 
that  Marburger*s  power  to  contract 
debts  and  encumber  the  partnership 
property  was  limited  accordingly. 
In  Snively  v.  Matheson,  12  Wash.  88, 
50  Am.  St.  Rep.  877,  40  Pac  628, 
Judge  Dunbar,  reviewing  the  law 
touching  the  power  of  one  partner 
of  a  nontrading  partnership  to  bind 
the  other  partners,  or  the  partner- 
ship property  to  the  detriment  of 
the  other  partners,  speaking  for  the 
court,  said:  "The  presumption  is 
that  one  partner  has  no  power  to 
Innd  tiie  other  partners.  Hence,  be- 
fore recovery  can  be  obtained  upon 
a  contract  entered  into  by,  one  part- 
ner in  a  nontrading  partnership 
against  the  other  partners, -it  must 
be  affirmatively  shown  by  the  party 
attempting  to  bind  the  noncontract- 
ing  partnm  either  that  the  author- 
ity to  bind  was  conferred  by  the  ar- 
ticles of  incorporation,  or  that  au- 
thority had  been  specially  conferred, 
or  that  it  had  been  the  custom  of 
saeh  partnership  to  recognize  this 
r^ht  to  such  an  extent  as  would 
give  innocent  dealers  a  right  to  rely 
iqion  the  custom." 

It  was  also  recognized  as  the  law 
in  that  decision  that,  in  the  doing  of 
acts  ordinarily  necessary  to  be  done 
by  one  partner,  in  the  performance 
itf  partnership  duties  assigned  to 
such  partner,  he  can  bind  the  other 
partners  and  their  interest  in  the 
partnership  property.  It  is  plain, 
however,  that  in  this  partnership 
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Marburger  had  no  duties  to  perform 
in  the  partnership  ^^^^^.^ 
business  rendering  fi^niS^^pS^er 
it  at  all  necessary  £i,'«'^*"Siit,. 
for  him  to  borrow 
money  to  further  the  partnership 
interests,  nor  was  there  any  custom 
of  dealing  by  either  of  the  partners, 
touching  the  partnership  business, 
in  the  least  suggesting  that  Marbur- 
ger was  authorized  to  borrow  money 
for  the  partnership,  or  encumber  its 
property.  The  contentions  of  coun- 
sel for  Marburger  are  rested  upon 
the  theory  that  Gordon  was  a  silent 
or  dormant  partner,  and  that  Aumil- 
ler was  warranted  in  dealing  with 
Marburger  upon  the  assumption 
that  he  was  the  sole  owner  of  the 
potatoes.  It  is  true  that  Aumiller 
testified  in  substance  that  he  had  no 
notice  of  Gordon's  interest  in  the 
potatoes  until  after  he  had  made  all 
of  the  three  loans  to  Marburger.  It 
is  hard  to  believe  that  Aumiller  was 
wholly  ignorant  of  Gordon's  interest 
in  the  potatoes,  in  view  of  the  fact 
that  Aumiller  prepared  the  rent  re- 
ceipt evidencing  the  leasing  of  tl;e 
land  to  both  Marburger  and  Gordon 
for  the  raising  of  these  potatoes. 
The  diattel  mortgage  given  by  Mar- 
burger to  Aumiller  to  secure  the 
first  loan  of  $150  described  the  crop 
of  potatoes  as  being  then  growing 
upon  the  same  land,  describing  it, 
'  and  referring  to  it  as  belonging  t*) 
Henry  Pagel,  which  mortgage  was 
executed  on  June  12th,  only  one 
month  and  twelve  days  after  Aumil- 
ler had  prepared  the  rent  receipt  for 
Marburger.  Surely  this  ought  to  be 
held  to  be  sufficient  to  at  least  put 
Aumiller  upon  inquiry  as  to  the 
probability  of  Gordon  being  inter- 
ested in  the  potatoes.  This  signifi- 
cant fact,  together  with  the  fact 
that  Gordon  made  no  effort  to  con- 
ceal, and  did  no  act  tending  to  con- 
ceal, the  existence  of  the  partner- 
ship relation  between  him  and  Mar- 
burger, and  the  fact  that  this  was 
purely  a  nontrading  partnership,  we 
think,  compels  the  conclusion  that 
in  no  event  can  Aumiller  at  this  time 
be  heard  to  say,  as  against  the 
rights  of  Gordon,  that  he  was  led  to  ^ 
believe  that  Marburger  was  the  sole 
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owner  of  the  potatoes,  with  absolute 
right  to  borrow 
o?*i^J/**"'  money  and  secure 
the  payment  of  the 
same  by  encumbering  them.  Our 
decisions  in  Tilden  v.  Pederson,  88 
Wash.  254.  152  Pac.  1021,  and 
Woody  V.  Wagner,  89  Wash.  429, 
154  Pac.  819,  lend  support  to  this 
conclusion,  though  we  do  not  cite 
these  decisions  as  being  exactly  in 
point. 

Some  contention  is  made  in  behalf 
of  Aumiller,  rested  upon  §  8359, 
Rem.  Code,  relating  to  limited  part- 
nerships, our  recent  decision  in  Han- 


son V.  Roesch,  104  Wash.  267,  176 
Pac.  349,  and  the  fact  that  there 
were  no  articles  of  limited  partner- 
ship filed  in  the  county  auditor's 
office,  evidencing  the  partnership 
relation  of  Marburger  and  Gordon. 
This  is  not  a  partnership  such  as  is 
mentioned  in,  and  the  recording  of 
the  articles  of  which  is  contemplated 
by,  §  8369,  for  It  is  not  a  partnership 
''for  the  transaction  of  mercantile, 
mechanical,  or  manufacturing  busi- 
ness." 

The  judgment  is  affirmed. 

Holcomb,  Oh.  J.,  and  Main,  Mack- 
intosh, and  Mitchell,  JJ.,  concur. 


ANNOTATION. 


Andiori^  ai  membar  of  famung  pHrtna'ihqi  to  execute  negotiaUe  pmper. 


0«nar«l  rale. 

It  is  well  eatablished  that  a  member 
of  a  nontrading  or  noneommercial 
partnership  has  no  power  to  execute 
negotiable  paper  in  the  firm  name,  un- 
less it  is  the  conmion  custom  or  usage, 
or  is  necessary  for  the  transaction  of 
business  of  the  firm,  or  unless  other 
facts  are  shown  to  exist,  sufficient  to 
warrant  the  conclusion  that  the  acting 
partner  had  been  invested  by  his  co- 
partners with  the  requisite  authority, 
or  that  the  firm  has  ratified  the  act 
by  receiving  the  benefit  of  it.  20  R. 
C.  L.  900.  A  partnership  for  the  pur- 
pose of  working  land  or  raising  crops 
being  a  nontrading  partnership,  the 
general  rale  naturally  follows  that  a 
member  of  such  a  firm  has  no  implied 
authority  to  bind  the  firm  by  tiie  exe- 
cution of  negotiable  paper. 

Alabama. — McCrary  v.  Slaughter 
(1877)  58  Ala.  230. 

Colorado.— Tanner  v.  Hyde  (1892) 
2  Colo.  App,  443,  31  Pac.  344. 

Illinois.— Ulery  v.  Ginrich  (1871)  57 
111.  533. 

Kentucky. — Cooper  v.  Nelson 
(1891)  12  Ky.  L.  Rep.  890. 

Louisiana. — Benton  v.  Roberts 
(1849)  4  La.  Ann.  216. 

Mississippi — Davis  v.  Richardson 
flSTl)  4%  Miss.  499,  7  Am.  Rep.  732; 
Prince  v.  Crawford  (1874)  60  Miss. 
344. 


New  York.— Hunt  v.  Chapin  (1872) 
6  Lans.  139. 

Washington^— See  the  reported  case 
(GOBDOK    MARBDBCaSB,  ante,  869) . 

England. — Greenslade  v.  Dower 
(1828)  7  Barn.  &  C.  635,  108  Eng.  Re- 
print, 860, 1  Mann.  &  R.  640,  6  L.  J.  K. 
B.  165,  31  Revised  Rep.  272. 

In  Walker  v.  Walker  (1894)  66  Vt 
285,  it  was  held  that  "one  member  of 
a  farming  partnership,  pure  and 
simple,  has  no  authority  implied  by 
law  to  bii^d  the  firm  by  a  negotiable 
promissory  note,  concerning  the  con- 
sideration of  which  nothing  appears." 

In  Georgia,  it  is  provided  by  statute 
(Code,  §  1904)  that  every  partner  has 
the  right  to  execute  any  writing  or 
bond  in  the  course  of  the  business, 
and  all  partners  are  bound  by  the  acts 
of  any  one,  within  the  legitimate  busi- 
ness of  the  partnership.  Therefore,  a 
partner  in  a  farming  partnership  may 
bind  the  firm  of  which  he  is  a  member, 
by  giving  a  note  for  supplies  to  be 
used  in  carrying  on  the  business.  Sel- 
man  v.  Brown  (1886)  78  6a.  332. 

Applleatlon  ot  rnle. 

Greenslade  v.  Dower  (Eng.)  supra, 
apparently  the  earliest  case  on  tho 
subject,  was  an  action  of  assumnsir. 
against  the  defendants  as  acceptors  of 
several  bills  of  exchange,  payable  at 
six  and  twelve  months,  drawn  by  cne 
Willoughby  and  indorsed  by  him  to 
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^  plaintiff.  It  appeared  on  the  trial 
the  defendant  Coleman  purchased 

Willoughby  the  lease  of  a  farm,  and 
*Uo  certain  stock,  crops,  fixtures,  etc., 
on  the  farm,  the  price  to  be  paid  in 
bills  at  three  months.  A  written 
asreement  to  that  effect  was  entered 
into  by  Willoughby  and  Coleman,  and 
immediately  thereafter  the  defendant 
Dower  became  a  party  to -the  agree- 
ment, with  Coleman.  Subsequently 
Dower,  without  the  knowledge  or  con- 
sent of  Coleman,  accepted  the  bills  in 
suit  for  himself  and  Coleman,  for  a 
part  of  the  price  of  the  lease  and  prop- 
erty thus  purchased  of  Willoughh^. 
It  was  argued  for  the  plaintiff  that 
the  defendants  were  partners  in  carry- 
ing on  the  farm,  and,  the  bills  having 
been  accepted  for  a  debt  due  from  the 
firm,  the  acceptance  by  one  partner 
tor  the  firm  bound  both  partners.  It 
was  held  that,  this  being  a  nontrading 
partnership,  Dower  had  no  authority 
to  accept  the  bills  for  Coleman,  al- 
though drawn  for  a  firm  debt,  and  that 
Coleman  was  not  liable  on  such  ac- 
ceptance. Holroyd,  J.,  said :  "I  am  of 
opinion  that  the  nonsuit  was  right. 
Dower  had  no  authority  in  law  to  ac- 
cept these  bills  for  the  original  pur- 
chase of  the  stock  on  the  farm.  The 
transaction  was  not  a  matter  of  trade, 
and  did  not  warrant  the  acceptance 
without  express  authority." 

In  McCrary  Slaughter  (1877)  68 
Ala.  230,  the  defendant  was  a  member 
of  a  partnership  for  planting  and  cul- 
tivating land,  and  it  was  held  that, 
the  business  being  noncommercial, 
there  was  no  implied  authority  on  the 
part  of  the  other  member  to  bind  the 
defendant  on  a  promissory  note  given 
for  the  purchase  price  of  three  mules. 

So,  in  Tanner  v.  Hyde  (1892)  2 
€olo.  App.  443,  31  Pac.  344,  the  de- 
fendant was  a  member  of  a  partner- 
ship for  the  purpose  of  running  and 
operating  a  farm,  and  while  engaged 
in  this  undertaking  the  other  members 
of  the  firm  bought  a  harvester*  and 
save  in  payment  a  promissory  note 
hearing  the  names  of  all  the  partners. 
The  court  held  that  the  defendant 
was  not  liable  on  the  note,  saying: 
"Nothing  is  more  clearly  settled  in 
the  law  than  that  one  partner  in  a 
nontrading  partnership  cannot  bind 


his  partner  by  a  note  unless  he  has 
express  authority  to  execute  it,  or  the 
execution  is  necessary  to  the  transac- 
tion of  the  partnership  business,  or 
there  be  proof  of  some  custom  in  that 
class  of  trading  from  which  the  law 
implies  tiie  authority." 

In  Ulery  Ginrich  (1871)  57  III. 
633,  it  appeared  that  the  appellant 
was  a  partner  in  a  farming  enterprise, 
and  his  copartner  gave  the  hrm's 
promissory  note  for  money  borrowed 
from  the  plaintiff  Ginrich,  a  part  of 
which  money  was  applied  to  the  pay- 
ment of  debts  of  the  firm,  and  the  re- 
mainder applied  to  ^e  copartner's 
private  account.  It  was  held  that  the 
appellant  was  not  bound  by  the  act 
of  his  copartner,  and  was  not  liable 
on  the  note,  the  court  saying:  "In  or- 
dinary commercial  partnerships  each 
partner  has  undoubted  authority  to 
buy  and  sell  goods  belonging  to  or  for 
the  use  of  the  partnership,  or  ordinary 
business  thereof;  each  partner  may 
pledge  the  partnership  property,  or 
borrow  money  for  partnership  pur- 
poses, and  draw,  negotiate,  accept,  or 
indorse  bills  of  exchange  and  promis- 
sory notes  and  checks,  and  other  nego- 
tiable securities,  or  any  other  acts 
which  are  incident  or  appropriate  to 
such  trade  or  business,  according  to 
the  common  course  and  usages  of  such 
trade  and  business;  but  the  same  rule 
does  not  always  prevail  in  all  other 
sorts  of  partnerships,  or  in  such  as 
are  of  a  special  and  peculiar  nature. 
Thus^  if  a  partnership  is  organized  for 
mining  or  for  fanning  purposes,  the 
directors  or  active  agents  thereof 
will  not,  as  incident  thereto,  possess 
a  power  to  draw  or  accept  bills,  or  to 
draw  or  indorse  notes  for  the  com^ 
pany.  In  such  cases  there  must  be 
seme  proof  that  an  express  authority 
is  given  for  this  purpose,  or  that  it 
is  implied  by  the  usages  of  the  busi- 
ness or  the  ordinary  exigencies  and 
objects  thereof.  Story,  Partn.  §§  102, 
126;  3  Gollyer,  Partn.  chap.  1,  §  2,  p. 
269."  However,  it  should  be  noted 
that  in  that  case  the  partners  had  ex- 
pressly agreed  that  neither  of  them 
should  have  authority  to  execute  notes 
or  other  evidences  of  indebtedness  in 
the  name  of  the  partnership. 

In  Cooper  v.  Nelson  (1891)  12  Ky. 
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L.  Rep.  890,  it  appeared  that  the  de- 
fendants were  members  of  a  farming 
partnership,  and  one  of  them,  without 
the  knowledge  of  the  other,  borrowed 
money  for  hia  own  individual  use,  and 
not  for  partnership  purposes,  signing 
the  firm  name  to  bills  of  exchange. 
It  was  held  that  there  was  no  implied 
authorily  by  which  the  one  partner 
could  80  bind  the  other,  and  that  in 
the  absence  of  any  proof  that  the 
money  was  borrowed  in  the  necessary 
course  of  the  firm's  business,  or  that 
borrowing  money  was  the  usage  and 
custom  of  that  particular  branch  of 
the  business,  or  that  the  partner  who 
borrowed  the  money  had  express  au- 
thority from  the  other,  the  firm  waa 
not  liable. 

In  Benton  v.  Roberts  (1849)  4  La. 
Ann.  216,  where  one  of  the  members 
of  a  planting  partnership  executed  a 
note  in  the  firm  name  without  express 
authority  from  the  other  member,  ob- 
tained the  signature  of  the  plaintiff 
as  surety,  and,  after  discounting  the 
note,  applied  the  proceeds  to  the  use 
of  the  firm,  it  was  held  that  the  plain- 
tiff, who  had  paid  t^e  note  as  surety, 
could  not  recover  against  the  partner 
who  did  not  sign  the  note. 

In  Davis  v.  Richardson  (1871)  46 
Hiss.  499,  7  Am.  Rep.  732,  wherein  the 
defendants  in  error  sought  to  enforce 
an  agricultural  lien  against  the  plain- 
tiffs in  error,  it  appeared  that  the  lat- 
ter were  partners  in  the  production  of 
crops,  and  it  was  held  that,  it  being 
a  nontrading  partnership,  one  mender 


thereof  had  no  authority  to  bind  the 
other  by  borrowing  money  and  execut- 
ing promissory  notes,  mortgages,  or 
other  securities,  unless  it  waa  neces- 
sary for  the  business,  and  the  transac- 
tion was  usual  and  ordinary  in  such  a 
baainess. 

In  Prince  v.  Crawford  (1874)  60 
Hiss.  344,  it  was  held  that  where  one 
member  of  a  planting  partnership 
gives  the  firm  note  without  the  ex- 
press authority  of  the  other  member, 
the  partner  who  does  not  sign  is  not 
bound  by  the  act  of  his  copartner, 
since  in  noncommercial  partnershipa 
neither  partner  has  the  implied  right 
to  bind  the  other,  except  by  express 
authority,  or  unless  such  authority 
can  be  inferred  from  the  usage  and 
custom  of  the  business. 

In  Hunt  V.  Chapin  (1872)  6  Lana. 
(N.  Y.)  139,  it  appeared  that  the  de- 
fendant was  in  partnership  with  an- 
other in  the  mercantile  business,  but 
at  the  same  time  they  were  conducts 
ing  a  cotton  plantation  by  a  separate 
and  distinct  agreement.  The  court 
held  that  the  latter  was  a  nontrading 
partnership,  and  the  defendant  waa 
not  liable  on  a  promissor}~  note  given, 
by  his  copartner. 

In  the  reported  case  (Gobjx>n  v. 
Mabbubger,  ante,  869)  it  is  held  that 
one  member  of  a  partnership,  formed 
for  the  purpose  of  growing  potatoes,, 
cannot  bind  l^e  partnership  by  mak- 
ing a  promissory  note  and  giving  aa-- 
security  therefor  a  chattel  mortgage 
on  the  growing  crop.  R.  6.  R. 


JESSIE  E.  CROUCH.  Respt, 

V. 

IRVING  W.  RINGER  et  al.,  Appts. 


WmaMngtOH  Supreme  Court  (Dept.  No,  S)  — April  tf,  X990. 

(—  Wash.  — ,  188  Pac.  782.) 

Assault     ejection  of  customer  from  store. 

1.  The  proprietor  of  a  place  of  business  to  which  the  public  are  invited 
generally  may  request  one  making  a  disturbance  to  leave^  and  upon  non- 
compliance may  use  such  force  as  is  necessary  to  eject  the  disturber. 

[See  note  on  this  question  beginning  on  page  379.] 
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LkcnM  —  to  patnm  of  store  —  wlth- 
dnwaL 

2.  A  warning  by  a  storekeeper  over 
the  telephone,  in  responae  to  a  com- 
plaint by  a  customer,  that  her  trade  is 
no  longer  desired,  is  a  withdrawal  of 
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her  general  invitation  to  enter  the 
store. 

Case  ~  rudeness  to  castomer. 

3.  Rudeness  of  a  storekeeper  to  a 
customer  and  lack  of  consideration  of 
him  are  not  actionable. 


Appeal  by  defendants  from  a  judgment  of  the  Superior  Court  for  King 
County  (Allen,  J.)  in  favor  of  plaintiff  in  an  action  brought  to  recover  dam- 
ages for  an  alleged  assault  by  the  defendant  store  manager.  Reversed. 

The  facts  are  stated  in  the  opinion  of  tlie  court. 

Messrs.  Roberta  ft  Skeel,  for  appel-    P.  R.  Co.  37  Wash.  310,  68  L.R.A.  896. 


lants: 

Defendants  had  a  right  to  request 
the  plaintiff  to  leave  the  store,  and  to 
use  sufficient  force  to  eject  her. 

Howell  V.  Winters,  68  Wash.  486, 108 
Pac.  1077;  Austin  v.  Metropolitan  L. 
Ins.  Co.  106  Wash.  371,  6  A.L.R.  1061, 
180  Pac.  134. 

Ringer  &  Mueller  are  not  liable 
under  the  law  in  any  event. 

2  Billiard,  Torts,  524;  Wright  v. 
Wilcox,  19  Wend.  345,  32  Am.  Dec, 
507 ;  Linck  v.  Matheson,  63  Wash.  696, 
116  Pac.  282;  Williams  v.  Pullman 
Palace  Car  Co.  40  La.  Ann.  87,  8  Am. 
St  Rep.  517,  3  So.  631;  Chase  v. 
Knabel.  46  Wash.  488,  12  L.R.A.(N.S.) 
1155,  90  Pac.  642;  Fairbanks  v.  Boston 
Storage  Warehouse  Co.  189  Mass.  419, 
13  L.R.A.(N.S.)  422,  109  Am.  St.  Rep. 
646,  75  N.  E.  737 ;  Goodlow  v.  Memphis 
&  C.  B.  Co.  107  Ala.  233,  29  L.R.A.  729, 
54  Am.  St  Rep.  67,  18  So.  166;  Ste- 
phenson V.  Southern  P.  Co,  93  Cal.  558, 
15  L.R.A.  475,  27  Am.  St  Rep.  224,  29 
Pac.  234;  Brown  v.  Boston  Ice  Co.  178 
Mass.  108,  86  Am.  St  Rep.  470,  59  N. 
E.  644;  Baker  v.  Kinsey,  38  Cal.  631, 
99  Am.  Dec.  439;  Johanson  v.  Pioneer 
Fuel  Co.  72  Minn.  405,  75  N.  W.  719, 
4  Am.  Neg.  Rep.  409;  Smith  v.  Mem- 
phis &  A.  C.  Packet  Co.  —  Tenn.  — , 
1  S.  W.  104;  Palos  Coal  &  Coke  Co.  v. 
Benson.  145  Ala.  664,  39  So.  727;  Mee- 
han  Morewood,  52  Hun.  666,  5  N.  Y. 
Supp.  710,  affirmed  in  126  N.  Y.  667. 
27  N.  E.  854;  Benton  v.  James  Hill 
Mfg.  Co,  26  R.  I.  192.  68  Atl.  664.  17 
Am.  Neg.  Rep.  128. 

Messrs.  Gay  &  Griffin,  for  respond- 
ent: 

Defendants  Ringer  ft  Mueller  are 
liable. 

2  R.  C.  L.  573;  Chase  v.  Kinabel,  46 
Wash.  484,  12  L.R.A.(N.S.)  1166,  90 
Pac.  642;  Linck  v.  Matheson.  63  Wash. 
696,  116  Pac.  282;  Cunningham  v. 
Seattle  Electric  R.  ft  P.  Co.  3  Wash. 
471,  28  Pac.  745;  Dixon  v.  Northern 


107  Am.  St.  Rep.  810,  79  Pac.  943.  2 
Ann.  Cas.  620;  Beilke  v.  Carroll,  51 
Wash.  395,  22,L.R.A.6N,S.)  527,  130 
Am.  St  Rep.  1108,  98  Pac.  1119; 
George  v.  Carstens  Packing  Co.  91 
Wash.  637.  158  Pac.  529;  De  Leon  v. 
Doyhof  Fish  Products  Co.  104  Wash. 
887,  176  Pac.  355;  Ecuyer  v.  New  York 
L.  Ins.  Co.  107  Wash.  411, 181  Pac.  871, 
107  Wash.  423,  186  Pac.  327. 

The  servant  may  go  beyond  the 
strict  line  of  his  duty,  and  author!^ 
will  not  relieve  the  employer. 

Tillar  v.  Reynolds,  96  Ark.  358,  30 
L.R.A.(N.S,)  1043,  131  S,  W.  969;  Berg- 
man V.  Hendrickson,  106  Wis.  434,  SO 
Am.  St  Rep.  47,  82  N.- W.  304;  Rogahn 
V.  Moore  Mfg.  &  Foundry  Co.  79  Wis. 
573,  48  N.  W.  669;  McDonald  v,  Fran- 
chere  Bros.  102  Iowa,  496,  71  N.  W. 
427;  Schmidt  v.  Vanderveer,  110  App. 
Div.  758,  97  N.  Y.  Supp.  441;  Letts  v. 
Hoboken  R.  Warehouse  &  S.  S,  Con- 
necting Co.  70  N.  J.  L.  358,  67  Atl.  392. 

Even  where  the  master  owes  no  duty 
to  the  person  injured,  the  authority 
to  use  force  may  be  implied  from  the 
nature  of  the  employment  so  as  to 
render  the  master  liable,  even  though 
the  servant  go  beyond  the  necessity  of 
the  situation  and  use  more  force  than 
is  necessary. 

Winoker  v.  Warfield,  136  Ga.  742, 
71  S.  E.  105;  West  Jersey  &  S.  R.  Co. 
V.  Welsh,  62  N.  J.  L.  655,  72  Am.  St 
Rep.  659,  42  Atl.  736,  5  Am.  Neg. 
Rep.  660;  Exposition  Cotton  Mills  v. 
Sanders,  143  Ga.  593,  85  S.  E.  747; 
Fields  V.  Lancaster  Cotton  Mills,  77 
S.  C.  546,  11  L.R.A.(N.S,)  822.  122 
Am.  St  Rep.  593,  58  S.  E.  608; 
Memphis  Street  R.  Co.  v.  Stratton,  131 
Tenn.  620,  L.R.A.1915E,  704,  176  S. 
W.  105. 

Ringer  &  Mueller  are  liable  because 
they  ratified  and  adopted  the  act  of 

Pavlik. 

Cunningham  v.  Seattle  Electric  R. 
&  P.  Co.  3  Wash.  471,  28  Pac.  746. 
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Tolman,  J.,  delivered  the  opinion 
of  the  court: 

Respondent,  as  plaintiff,  brought 
this  action  against  the  appellants 
Ringer  &  Mueller,  as  proprietors, 
and  against  appellant  Pavlik,  as 
manager,  of  the  Pacific  Meat  Com- 
pany, alleging  that,  while  in  the 
store  owned  and  conducted  by  appel- 
lants on  lawful  business,  she  was  as- 
saulted \}y  appellant  Pavlik.  From 
a  judgment  for  $200  in  favor  of  re- 
spondent and  against  all  three  of  the 
•  appellants,  after  a  trial  before  the 
court  sitting  without  a  jury,  this  ap- 
peal is  prosecuted. 

The  facts,  so  far  as  necessary  to 
be  stated  here,  as  we  gather  them 
from  the  record,  are  substantially 
as  follows:  Respondent  testified  in 
chief  to  the  effect  that  she  ordered 
a  pound  of  fish  by  telephone  from 
appellant's  store ;  that  when  her  or- 
der came  she  paid  for  it  and  un- 
wrapped the  parcel,  and  the  odor 
from  the  fish  was  such  that  she  did 
not  want  it ;  that  she  telephoned  to 
the  store  and  said,  "The  fish  is  not 
fresh;  I  do  not  want  it,"  and  was 
answered,  "All  right;  bring  it 
back;"  and  that  immediately  a 
man's  voice  sounded  over  the  tele- 
phone, and  after  she  had  repeated 
her  complaint  he  said:  "We  don't 
want  your  trade,  and  you  need  not 
come  here  any  more."  Respondent 
thereupon  in  person  went  to  the 
store  with  the  fish  for  the  purpose 
of  returning  it,  gave  the  fish  to  the 
cashier  with  the  remark  that  it  was 
jiot  fresh,  received  back  the  20  cents 
she  had  paid  for  it,  and  thereupon 
the  manager,  Pavlik,  who  was 
Btanding  near,  said:  "We  don't 
want  any  more  of  your  trade.  We 
would  like  to  have  you  keep  away 
from  this  store." 

She  further  testified  as  follows : 

I  didn't  say  anything  for  a  mo- 
ment, I  was  so  amazed,  and  then  I 
said  to  him  that  the  fish  was  not 
fresh,  that  I  had  returned  it,  and 
that  was  not  any  reason  to  practical- 
ly order  me  out  of  the  store,  because 
I  had  brought  it  back.  I  brought  it 
back  within  practically  two  hours 


after  he  sold  it  to  me.   .  .  .  He 

spoke  in  a  loiid,  ugly  tone,  and  said 
to  me  repeatedly :  "You  can  keep  out 
of  this  store."  ...  I  then  said,  "I 
will  not  leave  this  store  until  I  get 
ready,  and  I  will  come  here  to  trade 
if  1  choose."  I  said,  "I  have  a  per- 
fect right  to  return  anything  that  is 
not  good,  and  this  is  not  good  to 
eat,"  and  t  said,  "I  should  have  sent 
it  to  the  health  department ;  I  regret 
now  that  I  did  not."  He  then  said, 
"If  you  don't  get  out  of  this  store, 
I  will  put  you  out ;  I  will  throw  you 
out."  That  Was  the  expression,  and 
I  am  not  accustomed  to  having  any- 
one speak  to  me  in  that  way.  .  .  . 
t  stepped  toward  him  then.  His 
voice  was  loud. 

Q.  Were  other  people  in  the 
store? 

A.  There  were  not  very  many 
people  in  the  store  at  that  time. 

Q.  Were  there  other  people,  cus- 
tomers, there? 

A.  Yes ;  there  were  a  few. 

Q.  Go  on. 

A.  And  I  stepped  nearer  to  him, 
because  I  spoke  quietly,  and  I  said — 
I  told  him  not  to  dare  to  touch  me, 
not  to  put  his  hands  on  me;  that  I 
would  not  leave  the  store  until  I  was 
ready;  I  had  done  nothing  to  be  or- 
dered from  a  place  like  that ;  I  was 
never  spoken  so  to  in  my  life. 

Q.  Then  what  did  he  do? 

A.  He  caught  me  by  both  hands 
and  pushed  me  backwards.  One  of 
his  hands  was  covered  with  the 
grease  from  the  meat  and  blood. 

Q.  Where  did  he  grab  hold  of 
you? 

A.  On  both  arms. 

Q.  And  did  he  put  you  out  of  the 
store? 

A.  He  didn't  push  me  out  of  the 
door.  He  pushed  me  back  quite  a 
way ;  I  don't  know  how  far.   .  .  . 

Q.  After  he  pushed  you,  did  you 
go  out? 

A.  No ;  not  immediately. 

Q.  Well,  did  you  go  out? 

A.  Afterwards  I  did;  yes. 

Q.  How  soon  afterwards? 

A.  About  five  minutes  after- 
wards. .  .  • 
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Upon  cross-examincttion  respond- 
ent further  testified : 

His  attack  upon  me  certainly  oc- 
curred in  less  than  ten  minutes  after 
I  was  there,  because  I  refused  to 
leave ;  I  refused  to  turn  and  run,  and 
I  refused  to  go  backward  at  his  or- 
der. 

Q.  Yes;  you  said  that  you  abso- 
lutely refused  to  go  out  of  the  store, 
and  you  absolutely  refused  to  go 
backward. 

A.  Yes,  sir;  he  had  no  occasi(»t  to 
do  that. 

Q.  And  you  said  here  in  answer 
to  Judge  Gay,  "I  would  not  have 
stepped  back  there  for  anything?" 

A.  And  I  would  not  have  done  it. 

Q.  You  say  now  you  would  not 
have  stepped  back  there? 

A.  Yes. 

Q.  And  you  say  now,  "I  also 
stepped  toward  him?" 

A.  He  was  speaking  in  a  very 
loud,  ugly  tone  so  that  Mr.  Keene 
could  hear  him,  this  postman  who  is 
a  witness,  and  I  stepped  near 
enough  to  him  to  speak  quietly,  be- 
cause I  don't  shout  and  I  don't  yell ; 
I  stepped  near  enough  to  him  to 
speak  quietly,  only  for  that.   .   .  . 

Q.  When  Mr.  Pavlik  finished  his 
telephone  conversation,  after  he  had 
told  her  to  give  the  lady  the  money 
back,  didn't  he  go  back  through  that 
little  aisle,  and  back  behind  the 
block  and  go  to  work? 

A.  I  don't  remember  exactly  that ; 
he  was  very  near  me  all  the  time, 
and  talking. 

Q.  Yes ;  because  you  kept  follow- 
ing him. 

A.  No;  I  didn't  keep  following 
him;  I  stepped  toward  him  to  say 
that  I  would  not  be  ordered  from  the 
store,  and  to  say  that  the  fish  was 
not  fresh. 

Q.  You  followed  him  back  there 
where — 

A.  No;  I  did  not. 

Q.  — ^where  no  patron  of  the  store 
or  the  public  has  any  right  to  be, 
didn't  you? 

A.  No;  I  stepped  toward  the 
counter;  he  stepped  behind  the 
counter,  and  I  stepped  toward  it. 
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Q.  I  say  he  went  behind  the 
counter  and  went  to  his  work. 

A.  I  had  a  right  to  step  to  the 
counter,  did  I  not? 

Mr.  Keene,  produced  as  a  witness 
on  the  part  of  respondent,  whose 
testimony  bears  the  impression  of 
fairness,  described  what  he  saw  as 
follows : 

Q.  Now,  Mr.  Keene,  what  was  it 
on  that  day  that  first  attracted  your 
attention? 

A.  Well,  there  was — when  I  came 
in  there  was  rather  loud  talk ;  there 
seemed  to  be  a  kind  of  mutual  mis- 
understanding among  a  couple  of 
them. 

Q.  Who  was  it  apparently? 

A.  A  lady  and  a  gentleman.  They 
were  strangers  to  me. 

Q.  They  were  strangers  to  you? 

A.  Yes.  .  .  .  Well,  I  could 
identify  the  lady,  but  I  couldn't 
identify  the  man,  .  .  ,  The  lady 
was  talking  very  rapidly,  and — 

Mr.  Roberts :  The  lady,  you  say, 
was? 

A.  Yes;  she  was  talking  rapidly, 
but  not  very  loud.  I  didn't  under- 
stand what  she  said.  ...  I  don't 
remember  anything  t^t  the  lady 
said.  He  was  telling  her  to  leave 
the  place  and  not  come  back;  that 
they  didn't  want  her  trade.  I  heard 
him  speak  to  the  cashier  and  tell  her 
to  return  the  money.  This  has  been 
some  time  ago,  Mr.  Gay,  and  I  don't 
remember  all  these  things  distinctly. 

Q.  What  did  you  next  hear?  Did 
she  get  her  money  ?  Did  you  see  her 
get  her  money  apparently? 

A.  Apparently;  yes.  I  am  not 
positive. 

Q.  Then  what  did  you  hear,  and 
what  took  place,  and  what  did  you 
see? 

A.  I  didn't  watch  them  continu- 
ously. I  was  in  a  hurry,  and  wanted 
to  get  an  order  myself.  The  next 
that  I  remember,  he  told  her  repeat- 
edly to  leave  the  place,  and  the  next 
thing  that  I  remember  I  turned 
around,  and  they  were  just  about  in 
this  position  (indicating),  and  he 
had  taken  her  by  the  arm  or  shoul- 
der and  shoved  her  toward — in  this 
direction.  ,  •  .  Yes;  toward  the 
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door,  but  they  were  about  in  this 
position  at  that  time. 

Q.  And  he  shoved  her  toward  the 
door.  In  what  manner  did  he  shove 
her? 

A.  Well  he  took  her  either  by  the 
arm  or  shoulder  with  his  right  hand* 
this  way.  He  had  her  by  the  arm 
or  shoulder,  and  shoved  her  that 
way. 

Q.  Was  it  apparently  in  anger,  or 
how,  what  way?  What  was  his 
manner  and  attitude? 

A.  Oh,  yes;  he  was  angry. 

Q.  How  was  he  talking  as  to  loud- 
ness, and  the  like?  , 

A.  Well,  he  was  talking  in  a  rath- 
er emphatic,  angry  tone. 

Q.  Was  it  loudness? 

A.  Well,  rather  loud ;  yes. 

Q.  How  was  she  talking?  Could 
you  distinguish  anything  she  said, 
or  was  she  talking  low? 

A.  She  was  talking  low,  but  she 
was  talking  all  the  time,  and  very 
fast. 

Q.  Talking  all  the  time? 
A.  And  rather  excited. 
Q.  Somewhat  excited? 
A.  Yes. 

On  cross-examination  Mr.  Keene 

testified : 

Q.  Now,  then,  the  conversation 
that  you  heard  evidently  was  at  the 
very  beginning,  because  you  say  it 
was  at  the  time  when  they  told  her 
to  give  her  her  money  back? 

A.  Yes. 

Q.  Then  Mr.  Pavlik  went  back, 
didn't  he? 

A.  Yes;  he  went  back. 

Q.  And  she  followed  him  down  to 
a  point,  you  say,  here  about  where 
you  marked,  opposite  the  block 
there? 

A.  I  didn't  watch  them  continu- 
ously. 

Q.  No;  but  you  saw  her  down 
there  opposite  the  block? 

A.  I  thought  the  incident  was 
closed,  and  he  went  back. 

Q.  You  thought  it  was  all  dosed 
when  he  went  back? 

A.  He  walked  clear  back  around 
In  here  (indicating) . 

Q.  Yes. 

A.  But  the  next  time  I  saw  them 


they  were  in  this  position,  right 
here.  ...  He  himself  walked 
back  here,  and  I  thought  the  inci- 
dent was  closed,  and  was  attending 
to  my  own  business,  getting  my  own 
order  up  here. 

Q.  So  you  don't  know  where  she 
may  have  gone  in  the  meantime;  all 
that  you  know  is  that  she  was  here 
opposite  the  north  end  of  that  block 
when  that  incident  occurred? 

A.  Where  I  saw  it ;  yes. 
.  Q.  But  he  asked  her  to  leave  the 
store  first  up  here  by  the  counter? 

A.  Yes. 

Q.  And  he  asked  her  several 
times? 
A.  Yes. 

Q.  Instead  of  leaving  the  store- 
she  went  back  the  <^her  way? 

A.  Yes. 

There  was  much  other  testimony 
relating  to  the  issue  of  whether  or 
not  respondent  had  been  in  the  habit 
of  returning  meats  previously  pur- 
chased, and  she  admits  that  she  had 
done  so  on  one  occasion  not  long  be- 
fore, and  relating  also  to  appellants' 
version  of  the  affair,  and  other  de- 
tails not  now  necessary  to  be  con- 
sidered, as  well  as  testimony  regard- 
ing the  effect  which  the  episode  had 
on  the  health  of  respondent,  but 
enough  has  been  quoted,  we  think, 
to  show  clearly  respondent's  attitude 
at  the  time  of  the  trouble.  Before 
she  went  to  the  store  she  was  ad- 
vised that  appellants  no  longer 
wanted  her  patronage  and  were  dis- 
pleased with  her  complaint,  which 
they  believed,  and  ,  which  the  evi- 
dence overwhelmingly  shows,  was  a 
groundless  one,  and  had  she  any  de- 
sire to  avoid  the  altercation  she 
would  have  quietly  returned  the  fish, 
taken  her  money,  and  departed,  in- 
stead of  which  she  showed  a  decid- 
edly defiant  and  aggressive  attitude, 
and  we  think  provoked  what  fol- 
lowed. It  may  be  that  appellant 
Pavlik  was  not  as  polite  and  consid- 
erate as  he  should  have  been,  but 
that  did  not  justify  respondent  in 
provoking  the  altercation  in  the 
presence  of  appellants'  customers, 
and  pursuing  the  matter  to  the 
point  where  her  forcible  ejection 
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wemed  the  only  course  left  open. 
The  warning  in  advance  that  she  was 
to  longer  desired  as 

rmtna  of  Ktoro  a  customer  was  a 
-withdr*w-a.      ^thdrawal  of  the 

general  invitation  which  she,  in 
common  with  the  public,  theretofore 
bad  to  enter  appellants'  place  of 
business,  and  she  came  on  the  limit- 
ed invitation  to  return  the  fish  and 
receive  back  her  money.  Her  own 
testimony  shows  that  if  she -had 
then  departed  as  she  should  have 
done  she  would  have  suffered  noth- 
ing beyond  a  little 
S^uST""  rudeness  and  lack 
of  consideration, 
which  would  not  have  been  action- 
able. We  think  this  rudeness  did 
not  warrant  respondent  in  remain- 
ing in  appellants'  place  of  business, 
loiowing  that  her  invitation  had 
heen  withdrawn  and  there  attempt- 
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ing  to  justify  herself  in  the  manner 
shown. 

The  law  is  well  settled  that  the 
prc^rietor  of  a  place  of  business  to 

which  the  public  is  invited  generally 
may  request  one  making  a  disturb- 
ance to  leave,  and 
upon  noncompliance  ejISSiiiTof 
may  use  such  force  JJS'm."'*' 
as  is  necessary  to 
eject  the  disturber.  Howell  v.  Win- 
ters, 58  Wash.  436,  108  Pac.  1077; 
Austin  V.  Metropolitan  L.  Ins.  Co. 
106  Wash  371,  6  A.L.R.  1061,  180 
Pac.  134. 

The  facts  here  shown  would  have 
justified  such  an  ejection. 

The  judgment  reversed,  with  di- 
rections to  dismiss  the  action. 

Holcomb,  Ch.  J.,  and  Fullerton, 
Bridges,  and  Mount,  JJ.,  concur. 

Petition  for  rehearing  denied. 


ANNOTATION. 


Right  to  eject  cottomer  from  atore. 


It  seems  to  be  well  settled  that,  al- 
tliou8:h  the  general  public  have  an  im- 
plied license  to  enter  a  retail  store, 
fie  proprietor  is  at  liberty  to  revoke 
ttiis  license  at  any  time  as  to  any  in- 
diridual,  and  to  eject  such  individual 
from  the  store  If  he  refuses  to  leave 
when  requested  to  do  so. 

Delaware. — McDermott  v.  Kennedy 
(1833)  1  Harr.  143. 

Illinois. — Woodman  v.  Howell 
(1867)  45  111.  367,  92  Am.  Dec.  221; 
Brebach  V.  Johnson  (1896)  62  111.  App. 
ISl;  People  v.  Root  (1912)  170  111. 
App.  608.  . 

Louisiana. — Hingle  v.  Myers  (1914) 
185  La.  883,  65  So.  549. 

Maryland. — Sellman  v.  Wheeler 
(1902)  95  Md.  751,  54  All.  612. 

Missouri— State  v.  Reed  (1900)  154 
Vo.  122,  65  S.  W.  278;  Morris  v.  Whyte 
(1900)  168  Mo.  20,  57  S.  W.  1037. 

Vermont.— Watrous  v.  Steel  (1829) 
4  Vt.  629,  24  Am.  Dec.  648. 

Washhigton. — Howell  v.  Winters 
(1910)  58  Wash.  486,  108  Pac.  1077; 
Cbouch  t.  Ringer  (reported  here- 
with) ante;  374. 

Wseonsln.— Raefeldt    v.  Koenig 


(1913)  152  Wis.  459,  L.R.A.1918E, 
1052,  140  N.  W.  56. 

Thus,  in  Watrous  v.  Steel  (Vt.) 
supra,  an  action  for  assault  and  bat- 
tery in  which  it  appeared  that  the  de- 
fendant,  who  was  one  of  the  owners 
of  a  bookstore  into  which  the  plain- 
tiff had  entered  with  the  consent  of 
the  other  owner,  had  forcibly  endeav- 
ored to  expel  the  plaintiff  for  calling 
the  defendant  a  liar  and  using  other 
opprobrious  language,  the  court  said: 
"It  is  a  well-settled  principle  that  the 
occupant  of  any  house,  store,  or  other 
building  has  a  legal  right  to  control 
and  to  admit  whom  he  pleases  to 
enter  and  remain  there,  and  that  he 
has  also  a  right  to  expel  anyone  from 
the  room  or  building  who  abuses  the 
privilege  which  has  been  thus  given 
him ;  and  if  the  occupant  finds  it  nec- 
essary, in  the  exercise  of  his  lawful 
rights,  to  lay  hands  on  him  to  expel 
him,  he  can  legally  justify  the  as- 
sault." 

The  same  rule  is  laid  down  in  Wood- 
man V.  Howell  (III.)  supra,  a  case  not 
strictly  in  point  as  it  arose  over  the 
ejection  of  the  plaintiff  from  the  office 
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of  the  defendant's  employer,  the  court 
saying:  "We  are  aware  of  no  rule 
which  authorizes  one  man  to  go  into 
or  upon  the  premises  of  another,  even 
if  it  be  his  business  office  or  mercan- 
tile house,  woi^shop,  factosT.  or  oth- 
er place  of  business,  when  the  owner 
shall  have  forbidden  him.  The  fact 
that  he  has  devoted  it  to  such  pur- 
poses does  not  transfer  the  title  to  the 
public,  or  give  others  the  right  to  use 
and  occupy  it,  or  deprive  him  of  his 
control  over  it.  The  very  fact  that  a 
professional  man,  or  a  merchant,  or 
other  person  opens  an  office  to  trans- 
act business  with  and  for  the  public, 
no  doubt,  is  a  tacit  invitation  to  all 
persons  having  business  with  him, 
and  a  permission  to  others  to  enter, 
unless  forbidden.  But  he  does  not 
lose  his  control  over  it,  or  the  right 
to  prevent  whom  he  pleases  to  enter, 
and  to  require  any  or  all  persons  to 
depart  after  they  have  once  entered." 

And  in  People  v.  Root  (111.)  supra, 
which  also  arose  over  an  ejection  from 
an  office,  the  court  says:  "One  has 
no  right  to  go  into  or  upon  the  prem- 
ises of  another,  whether  it  is  a  busi- 
ness office,  store,  workshop,  factory,  or 
other  place  of  business,  when  the  own-' 
er  has  forbidden  him  to  do  so.  When 
a  person  enters  the  premises  of  an- 
other, and  is  requested  to  depart  and 
refuses  so  to  do,  the  owner  may  eject 
him  without  incurring  liability,  pro-, 
viding  he  uses  no  more  force  than  is 
reasonably  necessary  for  that  pur- 
pose." 

In  McDermott  v.  Kennedy  (1833) 
1  Harr.  (Del.)  143,  where  it  appears 
that  while  the  defendant  was  in  the 
plaintiff's  store  a  dispute  arose  be- 
tween them,  and  thereupon  the  plain- 
tiff ordered  defendant  to  leave  the 
store,  and  upon  his  refusal  took  hold 
of  him  to  put  him  out,  the  court,  ap- 
parently puts  stores  upon  the  same 
basis,  so  far  as  this  question  is  con- 
cerned, as  residences,  and  says:  "If 
a  man  orders  another  out  of  his  house, 
he  is  bound  to  go;  and  if  he  refuses, 
the  owner  or  occupant  of  a  house  has 
a  right  to  put  him  out,  and  to  use  the 
force  necessary  for  that  purpose." 

Although,  in  most  of  the  cases  in 
which  this  question  has  been  con- 


sidered, the  ejection  followed  some 
sort  of  disorderly  conduct  on  the  part 
of  the  person  ejected,  and  such  mis- 
conduct is  sometimes  referred  to  as 
authorizing  the  proprietor's  action, 
the  right  to  eject  does  not  seem  to  be 
limited  to  such  cases. 

Thus,  it  is  said  in  Morris  v.  Whyte 
(1900)  158  Mo.  20,  57  S.  W.  1037,  an 
action  for  assault  and  battery  by  the 
proprietor  of  a  store,  committed  upon 
one  who  had  entered  the  store  upon 
a  matter  of  business:  "Defendant 
had  a  right  to  order  lite  plaintiff  to 
leave  his  premises,  whether  he  had 
good  reasons  for  so  doing  or  not,  and 
it  was  the  duty  of  the  plaintiff  to  go.'' 

And  in  State  v.  Reed  (1900)  164  Mo^ 
122,  65  S.  W.  278,  the  court  says: 
"There  is  no  doubt  that  an  owner  of 
a  storehouse  or  premises  may  order 
another,  whether  a  trespasser  or  in- 
truder, or  not,  to  leave  the  premisea 
or  storehouse  which  such  owner  occu- 
pies, although  no  provocation  what- 
ever be  offered,  and  may  enforce  such 
order  by  all  appropriate  means  and 
force,  and  a  fortiori  may  he  do  so  when 
provocation  occurs,  whether  slight  or 
great." 

The  more  serious  question  in  cases 
of  this  character  is  as  to  the  pro- 
priety of  the  particular  steps  taken 
or  the  degree  of  force  used  in  effect- 
ing the  ejection.  The  general  rule  is 
that  the  proprietor  may,  where  the 
customer  refuses  to  leave  upon  re- 
quest, use  such  force,  and  only  such» 
as  is  reasonably  necessary  to  accom- 
plish the  expulsion. 

Besides  the  expressions  in  accord 
with  this  rule  which  are  to  be  found 
in  the  various  statements  quoted  su- 
pra, and  in  Cbough  v.  Rin(3EB  (r^rt- 
ed  herewith)  ante,  374,  it  is  said  in 
Morris  v.  Whyte  (1900)  158  Mo.  20, 
57  S.  W.  1037,  supra,  referring  to  the 
right  of  the  defendant  to  compel  the 
plaintiff  to  obey  his  order  to  leave  the 
store,  "Defendant  had  the  right  to 
use  all  the  force  necessary,  short  of 
killing  him." 

While,  in  Howell  v.  Winters  (1910) 
68  Wash.  436,  108  Pac.  1077,  which 
was  an  action  for  an  assault  alleged 
to  have  been  made  by  the  •proprietor 
of  a  store  upon  one  who  had  entered 
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tte  store  for  the  purpose  of  retam- 
tag  goods,  the  court  approves  the 
thiTge  of  the  trial  court  to  the  effect 
that  the  proprietor  had  the  right'  to 
nqaest  the  customer  to  depart,  but 
the  fact  that  she  did  not  comply  with 
the  request  would  not  justify  him  in 
making  an  assault,  although  he  might, 
after  proper  request,  use  sufficient 
force  to  put  her  out  of  the  store. 

And  in  Brebach  v.  Johnson  (1896) 
62  lU.  App.  131,  where  the  proprietor 
of  a  butcher  shop  put  out  of  the  shop 
one  who  had  entered  it  while  under 
the  infiuence  of  liquor,  and  there  con- 
dacted  himself  in  an  improper  and 
disorderly  manner,  judgment  for  dam- 
ages against  the  proprietor  was  af- 
firmed, on  the  ground  that  it  wa?  a 
question  for  the  jury,  .under  the  evi- 
dence, as  to  whether  exceasive  force 
had  been  used,  the  court  holding  that, 
while  the  proprietor  had  the  right  to 
use  such  force  as  was  reasonable  and 
necessary,  he  would  be  liable  if  he 
ased  greater  force,  or  followed  up  the 
person  ejected  and  assaulted  him 
after  his  removal. 

So,  in  Raefeldt  v.  Koenig  (1913)  162 
Wb;  459,  L.R.A.1918E,  1062.  140  N.  W. 
56,  a  directed  verdict  against  the 
storekeeper  waa  reversed  where  the 
evidence  was  conflicting,  but  the  de- 
fendant testified  that  the  plaintiflf 
had  intruded  behind  the  counter  and 
ma  helping  herself  to  goods,  and  that 
upon  her  refusal  to  desist  he  merely 
laid  his  hand  upon  her  and  led  her 
from  the  store,  the  court  holding  that 
Buch  action  on  his  part  would  not  con- 
stitute an  assault,  and  that  it  was  for 
tb«  jury  to  say  whether  any  assault 
had  actually  been  committed. 

In  Republic  Iron  &  Steel  Co.  v.  Self 
(1915)  192  Ala.  403.  L.R.A.1915F,  516, 
68  So.  328,  it  is  held  that  the  proprie- 
tor of  a  store  is  not  liable  for  the  use 
of  abusive  words  by  a  clerk  to  a  cus- 
tomer, including  an  order  to  "get  out 
ol  the  store,"  where  such  words  were 
not  accompanied  by  an  assault,  and 
^  customer  was  not  actually  ejected 
iKm  the  store. 

Of  course,  a  greater  degree  of  force 
Bay  be  used  whe^e  the  person  sought 
to  be  ejected  violently  resists  or  as- 
■Kilta  the  proprietor. 


So,  it  is  held  in  Hingle  v.  Myers 
(1914)  135  La.  388,  66  So.  549,  that  the 
proprietor  of  a  store  in  -which  was  lo- 
cated a  postoffice,  of  which  he  was 
postmaster,  could  not  be  held  liable 
for  striking  with  an  ax  handle  and 
fracturing  the  skull  of  one  who  was 
causing  disorder  in  the  stor^,  and  had 
been  (Hrdered  to  leave,  where  the  blow 
which  caused  the  injury  was  delivered 
to  prevent  an  assault  by  the  person 
injured. 

And  in  State  t.  Reed  ,(1900)  164  Mo. 
122,  65  S.  W.  278,  siipra,  it  is  held 
that  the  proprietor  of  a  store,  if  as- 
saulted therein,  may  rely  pn  the  build- 
ing as  his  castle,  from  which  he  need 
not  retreat,  but  ma?'  stand  his  ground 
and  employ  such  force,  short  of  in- 
flicting death  on  his  opponent,  as  may 
be  necesaaiy  to  expel  him  from  the 
building. 

A^ierchant  may' not,  however,  pur- 
posely provoke  a  disturbance  with  a 
customer,  and  then  make  use  of  his 
proprietorship  as  an  excuse  for  an  un- 
necessary assault  in  ejecting  him. 

So,  it  ia'aaid  in  Watrous  v.  Steel 
(1829)  4  Vt  629.  24  Am.  Dec.  648, 
supra:  "N^o  man  can  invite  or  permit 
another  to  enter  his  dwelling  for  the 
purpose  of  abusing  or  assaulting  himr 
and  if  a  person  enter  lawfully,  the 
owner  or  occupier  ^is  not  permitted 
to  irritate  or  insult  him  for  the  pur- 
pose of  having  an  occasion  to  abuae 
him,  or  as  an  excuse  for  assaulting 
him." 

And  in  Sellman  v.  Wheeler  (1902) 
95  Md.  751,  54  Atl.  512,  where  the 
plaintiff  claimed  to  have  entered  a 
store  kept  by  the  'defendants,  in  which 
was  also  the  postoffice,  of  which  one 
of  the  defendants  was  postmaster,  for 
the  purpose  of  inquiring  about  a  car 
which  he  had  ordered,  and  that  while 
there  one  of  the  defendants  said  that 
he  was  "a  damn  liar  and  thief  and 
directed  the  other  defendant,  who  was 
the  postmaster,  to  throw  him  out. 
which  he  thereupon  did,  and  the  de- 
fense was  based  upon  the  theory  that 
the  postmaster,  in  ejecting  the  plain- 
tiff, was  acting  in  his  official  capacity 
and  as  authorized  by  the  postal  laws 
and  regulations,  and  was,  therefore,  li- 
able only  if  undue  force  was  used. 
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while  the  other  defendant  could  be  li- 
able in  no  event,  the  court  approved 
the  instruction  given  below,  which  left 
it  for  the  jury  to  say,  from  all  the  evi- 
dence, whether  the  plaintiff  was  eject- 
ed without  undue  violence  in  a  bona 
fide  attempt  by  the  postmaater  to  ex- 
ercise his  lawful  authority,  or  wheth- 
er the  defendants  intended  from  the 


first  to  commit  a  wrong,  and  held  ttiat 
if  the  jury  belif^ved  the  plaintiff's 
story  the  defendauts  were  jointly  lia- 
ble. 

Nor  has  a  merchant  a  right  to  strike 
one  who  is  proceeding  in  an  orderly 
manner  to  obey  the  order  to  leave  the 
store.  Norris  v.  Whyte  (1900)  158 
Mo.  20,  67  S.  W.  1037.        M.  A.  U 


TRADERS'  NATIONAL  BANK  of  Tullahoma 

V. 

FIRST  NATIONAL  BANK  of  McMinnville,  Appt, 

Tenneaaee  Supreme  Court  —  February  7,  1A90. 

(—  Tenn.  — ,  217  S.  W.  977.) 

Check  —  acceptance  —  mailing  draft  in  paymMit. 

A  bank  which  merely  places#in  the  mail  a  draft  in  pasrment  of  a  check 
upon  its  customer  does  not  accept  the  check  so  as  to  become  liable  upon 
it  in  case  the  drawer's  account  is  overdrawn,  if,  within  twenty-four  hoQra, 
it  secures  a  return  of  the  letter  containing  the  draft  from  the  mail,  under 
the  postal  regulations. 

iSee  note  on  this  Question  beginning  on  page  386.] 


Appeal  by  defendant  from  a  decree  of  the  Chancery  Court  for  Warren 
County  (Stewart,  J.)  in  favor  of  complainant  in  an  action  brought  to  re- 
cover the  amount  of  a  check  drawn  on  the  defendant  bank  and  forwarded 
by  complainant  to  it  for  collection.  Reversed, 

The  facts  are  stated  in  the  opinion  of  the  court 

Mr.  J(dm  I*  Willis,  for  appellant:    Jones,  98  Tenn.  S66»  26  L.R.A.  628,  42 


Defendant  had  the  right  to  stop  the 

delivery  of  the  check  on  the  Chicago 
bank  under  the  principle  of  the  doc- 
trine of  stoppage  in  transitu. 

2  Kent,  Com.  542,  543;  1  Parsons, 
Bills  &  Notes,  6th  ed.  600;  Muller  v. 
Pondir,  56  N.  Y.  325,  14  Am.  Rep.  259. 

There  was  no  acc^tance  of  tiie 
check  by  notification. 

First  Nat.  Bank  v.  First  Nat  Bank, 
127  Tenn.  215,  154  S.  W.  965. 

There  was  no  acceptance  of  the 
check  completed  by  delivery. 

First  Nat.  Bank  v.  First  Nat  Bank, 
127  Tenn.  205,  154  S.  W.  965. 

Defendant  had  the  right  to  stop  the 
payment  of  the  check  before  it  had 
been  received  and  paid  or  certified  by 
his  bank. 

Pease  v.  State  Nat.  Bank,  114  Tenn. 
694,  88  S.  W.  172;  KnaffI  v.  Knoxville 
Bkg.  &  T.  Co.  130  Tenn.  336,  L.R.A. 
1916D,  402,  170  S.  W.  476;  Akin.  v. 


Am.  St  Rep.  921,  27  S.  W.  669;  ElyrU 
Sav.  &  Bkg.  Co.  V.  Walker  Bin  Co.  92 
Ohio  St  406,  LR.A.1916D,  433,  111  N. 
E.  147,  Ann.  Cas.  1917D,  1055;  Ballen 
V.  Bank  of  Kremlin,  87  Okla.  112,  44 
L.R.A.(N.S.)  621,  ISO  Pac.  539. 
An  acceptance  may  be  revoked. 
Carman  Nat.  Bank  v.  Farmers'  Be^ 
posit  Nat.  Bank,  118  Pa.  294,  12  AtU 
303 ;  Guthrie  Nat  Bank  v.  Gill,  6  Okla. 
560,  54  Pac.  434. 

Messrs.  Campbell  &  Davidson,  for 
appellee: 

When  the  payee  of  the  check  in 
question  indorsed  it  and  deposited  it 
to  the  credit  of  its  account  with  com- 
plainant bank,  which  gave  the  payee 
credit  on  its  account  for  the  full 
amount  of  said  check,  the  title  to  said 
check  became  vested  in  complainant 
bank. 

Wasson  v.  Lamb,  120  Ind.  514,  6 
L.R.A.  191.  16  Am.  St.  Rep.  342,  22  N. 
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Security  Nat.  Bank  v.  Old  Nat. 
Bank,  154  C.  C.  A.  1,  241  Fed.  6;  Bur- 
ton V.  United  States,  196  U.  S.  283,  49 
L.  ed.  482,  25  Sup.  Ct.  Rep.  243. 

Defeadant  bank,  as  to  the  check  in 
question,  was  the  collecting  agent  of 
complainant  bank  as  well  as  the 
dr&wer. 

First  Nat.  Bank  t.  First  Nat.  Bank, 
127  Tenn.  213,  154  S.  W.fl66;  Security 
Nat  Bank  v.  Old  Nat.  Bkakf  164  G.  a 
A  1,  241  Fed.  9. 

Defendant,  having  received  the 
check  from  complainant  for  collection 
and  remittance,  and  thereby  becoming 
the  agent  of  the  remitting  bank,  is 
estopped  to  deny  the  title  of  its 
priacipal  to  the  check. 
21  R.  a  L.  861;  3  B.  G.  L.  614,  636. 
Defendant  bank,  as  drawer,  ac- 
cepted said  check  when  it  marked  it 
paid,  issued  to  complainant's  order 
Chicago  exchange  covering  it,  entered 
npon  its  draft  register  the  date  of  the 
iMuanee  of  the  draft  on  Ghicago,  its 
amount,  to  whom  payable  and  for  what 
purpose  and  issued  and  mailed  the 
draft  to  complainant. 

First  Nat  Bank  v.  First  Nat.  Bank, 
127  Tenn.  216, 154  S.  W.  965;  Kirkman 
Bank  of  America,  2  Coldw.  402;  Ma- 
loney  v.  Bewley,  10  Heiak.  647;  3  R.  C. 
L.  880;  Barrett  v.  Dodge,  16  R.  I.  740, 
27  Am,  St.  Rep.  777,  19  Atl.  680;  Na- 
tional Bank  v.  American  Exch.  Bank, 
151  Ho.  333,  74  Am.  St.  Rep.  627,  62 
S.  W.  265. 

Defendant  bank  paid  the  check  in 
question  when  it  marked  it  paid,  is- 
sued a  draft  or  check  on  a  Chicago 
bank  covering  the  amount  of  the  same, 
and  mailed  it  to  the  complainant. 

CoQsolidated  Nat.  Bank  v.  First  Nat. 
Bank,  129  App.  Div.  538,  114  N.  Y. 
Supp.  310;  Bartley  v.  State,  S3  Neb. 
338,  73  N.  W.  744;  Canterbury  v.  Bank 
of  Sparta,  91  Wis.  53,  30  L.R.A.  845, 
61  Am.  St  Rep,  870,  64  N.  W,  311; 
Bryan  v.  First  Nat.  Bank,  205  Pa.  11, 
64  AtL  480;  American  Nat.  Bank  v. 
MUler,  229  U.  S.  517,  67  L.  ed.  1310, 
33  Sup.  Gt.  Rep.  883;  Security  Nat 
Bank  v.  Old  Nat.  Bank,  154  C.  C.  A.  1, 
241  Fed.  9;  Hayden  v.  Chemical  Nat 
Bank,  28  C.  C.  A.  548,  56  U.  S.  App. 
420,  84  Fed.  877;  Burr  v.  Beckler,  264 
III.  230,  L.R.A1916A,  1049,  106  N.  E. 
206,  Ann.  Gas.  191BD,  1132;  Trego  v. 
Cunningham,  267  111.  376,  108  N.  E. 
350;  Chapman  v.  Hills  &  Gibb,  241 
Fed.  717. 

Defendant,  acting  as  collecting 
agent  for  complainant,  cannot  recall 
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17  8.  W.  877.) 

from  the  mail  a  draft  covering  pro- 
ceeds of  a  check  sent  to  it  by  com- 
plainant for  collection  and  remittance. 

Kirkman  v.  Bank  of  America,  2 
Coldw.  402;  Security  Nat  Bank  v.  Old 
Nat.  Bank,  164  C,  C.  A.  1,  241  Fed,  8; 
Burr  V,  Beckler,  264  111.  230,  L.R.A, 
1916A,  1054,  106  N.  E.  206,  Ann.  Cas. 
1916D,  1132;  Hayden  v.  Chemical  Nat 
Bank,  28  G.  G,  A.  548,  55  U.  S.  App. 
420,  84  Fed.  877;  Chapman  v.  Mills  & 
Gibb,  241  Fed.  717;  3  R.  C.  L.  860; 
Morse,  Banks  &  Bkg.  §  449. 

Even  if  by  honoring  the  check  in 
question  the  defendant  had  permitted 
the  drawers  of  the  check  to  overdraw 
their  account,  this,  in  and  of  itself, 
would  not  have  been  a  criminal  of- 
fense. 

First  Nat.  Bank  v.  First  Nat  Bank,* 
127  Tenn.  218,  154  S.  W.  966;  United 
States  V.  Heinze,  161  Fed.  425;  United 
States  V.  Steinman,  97  G.  C.  A.  271. 172 
Fed.  918;  United  States  v.  Britton,  107 
U.  S.  665^  27  L.  ed.  520,  2  Sup.  Ct  Rep. 
612;  United  States  v.  Northway,  120 
U.  S.  327,  80  L.  ed.  664,  7  Sup.  Ct  Rep. 
680. 

Green,  J.,  delivered  the  opinion  of 
the  court: 

On  June  10,  1917,  Montgomery  & 
Bouldin  bought  from  the  Harbin 
Produce  Company  the  stock  and 
business  of  the  latter  concern  at 
McMinnville,  Tennessee.  In  pay- 
ment Montgomery  &  Bouldin  gave 
their  check  for  $1,285,  drawn  on  the 
First  National  Bank  of  McMinnville. 
On  the  next  day,  June  11,  1917,  the 
Harbin  Produce  Company  d^sited 
this  check  in  the  Trader^'  National 
Bank  at  Tullahoma,  Tennessee,  re- 
questing of  that  bank  that  the  check 
be  sent  direct  to  McMinnville  for 
collection.  The  check  was  sent  di- 
rect, and  reached  the  First  National 
Bank  of  McMinnville  on  the  same 
day.  The  check  arrived  after  the 
usual  clearing  hours,  and  it  was  not 
charged  on  that  day  to  the  account 
of  Montgomery  &  Bouldin.  No  en- 
try respecting  the  check  in  the 
nature  of  a  charge  to  the  drawers 
was  made  on  the  books  of  the  bank. 
Some  employee  of  the  bank,  how- 
ever, on  the  afternoon  upon  which 
the  check  came  in,  placed  it  on  a 
pointed  file  and  drew  to  the  order  of 
the  Traders'  National  Bank  the 
First  National  Bank's  draft  upon 
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the  latter's  correspondent  at  Chica- 
go for  $1,285.  This  draft  on  Chica- 
go was  put  in  an  envelQp  addressed 
to  the  Traders'  National  Bank  at 
TuUahoma,  and  placed  in  the  mail  on 
the  same  evening' 

A  few  days  previously  Montgom- 
ery &  Bouldin  had  deposited  to  their 
credit  in  the  First  National  Bank  of 
McMinnville  certain  checks  drawn  in 
their  favor  on  out-of-town  banks  by 
this  same  Harbin  Produce  Company. 
On  the  evening  of  June  11th,  or  on 
the  morning  of  June  12th,  after  the 
First  National  Bank  of  McMinnville 
had  mailed  the  draft  on  Chicago  to 
the  Traders'  National  Bank  of  Tulla- 
homa,  the  First  National  Bank  of 
McMinnville  learned  that  the  Har- 
bin Produce  Company's  checks,  pre- 
viously credited  to  the  account  of 
Montgomery  &  Bouldin  as  aforesaid, 
had  been  protested.  As  a  result  of 
this  the  account  of  Montgomery  & 
Bouldin  at  the  First  National  Bank 
would  show  a  considerable  OTcr- 
draft. 

The  First  National  Bank  of  He? 

Minnville  then  called  up  the  Traders' 
National  Bank  of  Tullahoma  over 
the  telephone,  and  asked  that  the 
Chicago  draft  remitted  on  the  day 
before  be  returned  when  it  reached 
Tullahoma,  but  recdved  no  satis- 
factory reply. 

The  McMinnville  bank,  the  de- 
fendant, then  took  the  matter  up 
with  the  postoffice  at  McMinnville, 
and  had  its  letter  to  the  Tullahoma 
Bank,  the  complainant,  intercepted 
in  the  mail  and  returned,  so  that  the 
Chicago  draft  never  in  fact  reached 
the  complainant.  The  $1,286  check 
was  returned  to  it. 

The  Harbin  Produce  Company 
failed  in  a  few  days  thereafter. 
Other  facts  appear  upon  which  the 
complainant  relies  to  establish  fraud 
and  collusion  between  the  Harbin 
Produce  Company  and  the  complain- 
ant; but  these  need  not  be  noticed, 
since  the  decision  of  the  case  will 
not  turn  upon  the  question  of  any 
fraudulent  practice  upon  the  defend- 
ant bank. 

Upon  this  state  of  facts  the  chan- 
cellor held  the  defendant  baifk  liable 
to  the  complainant  bank  in  the  sum 
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of  $1,286,  the  amount  of  the  Mont- 
gomery &  Bouldin  check,  from 
which  decree  the  defendant  has  ap- 
pealed to  this  court. 

This  case  is  similar  to  that  of 
First  Nat.  Bank  v.  First  Nat.  Bank, 
127  Tenn.  206, 154  S.  W.  966,  and  is 
controlled  by  the. latter  case,  except 
in  one  feature. 

In  First  Nat.  Bank  v.  First  Nat. 
Bank,  supra,  certain  checks  drawn 
on  a  Sparta  bank  were  deposited  in 
a  Murf  reesboro  bank  and  sent  to  the 
drawee  bank  for  payment.  I'he 
checks  reached  the  Sparta  bank  in 
the  afternoon,  ai\d  were  stamped 
"Paid"  and  placed  on  a  file  or  hook 
for  canceUtion.  At  the  time  the 
checks  reached  the  Sparta  bank  the 
drawer  had  not  sufficient  funds  to 
meet  them.  The  drawer  was  fret 
quently  making  deposits,  and  it  was 
assumed  that  a  deposit  would  be 
made  during  the  afternoon  or  the 
next  morning  sufficient  to  make  the 
checks  good.  No  such  deposit  hav- 
ing been  made,  on  the  next  day.  the 
Sparta  bank  took  the  checks  off  of 
the  cancelation  hook,  erased  the 
"Faid"  stamp,  protested  them,  and 
returned  them  to  the  forwarding 
bank.  No  entry  respecting  these 
checks  was  made  on  the  books  of 
the  Sparta  bank. 

Suit  was  brought  by  the  Mur- 
freesboro  bank  against  the  Sparta 
bank  to  recover  the  amount  of  these 
checks,  on  the  theory  that  by  the 
course  of  conduct  above  stated  the 
Sparta  bank  had  accepted  the  checks 
for  payment  and  was  liable  there- 
for. This  contention  was  denied  by 
this  court  and  the  suit  dismissed.  , 

The  court  quoted  the  defijiition  of 
acceptance  from  the  Negotiable  .In- 
strument Law  (chapter  94  of  the 
Acts  of  1899),  likened  checks  to  bills 
of  enchange,  and  held  that  under 
such  circumstances  the  drawee  bank 
had  twenty-four  hours  in  which  to 
accept  or  reject  the  checks,  and 
said:  *'We  hold  there  can  be  no  ac- 
ceptance upon  the  part  of  the 
drawee,  receiving  remittances  from 
a  distance,  and  acting  in  the  dual 
capacity  of  collecting  agent  of  the 
holder  and  as  agent  of  the  drawer  to 
pay,  until  and  unless  the  trauBaction 
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is  completed  by  a  delivery  to  the  re* 
mitting  bank  in  due  course,  or  a 
notification  to  someone  entitled  to 
be  notified."  First  Nat.  Bank  v. 
First  Nat.  Bank,  supra. 

The  court  had  previously,  in  the 
opinion,  stated  that  acceptance  in 
the  Negotiable  Instrument  Law 
"means  an  acceptance  completed  by 
delivery  or  notification/'  and  had 
recognized  the  fact  that  delivery 
might  be  made  by  a  proper  entry  on 
the  books  of  the  drawee  bank.  The 
delivery  referred  to  was,  of  course, 
delivery  of  the  proceeds  of  the 
checks;  the  checks  having  been  sent 
for  payment,  and  not  for  certifica- 
tion. 

From  a  consideration  of  First 
Nat  Bank  v.  First  Nat.  Bank,  supra, 
it  appears  that  none  of  the  things 
done  by  the  defendant  bank  in  the 
case  before  us  render  it  liable  to  the 
complainant,  unless  it  be  the  draw- 
ing and  mailing  to  the  complainant 
of  defendant's  draft  on  Chicago. 
The  complainant  insists  that  by 
mailing  this  draft  the  defendant 
completed  acceptance  or  payment  of 
the  Montgomery  &  Bouldin  check, 
and  was  thereafttf  precluded  from 
denying  responsibility  on  thi".  ac- 
count Numerous  authorities  are 
cited  for  this  position  by  the  com- 
plainant, among  them  Kirkman  v. 
Bank  of  America,  2  Coldw.  397; 
Canterbury  v.  Bank  of  Sparta,  91 
Wis.  53,  30  L.R.A.  845.  51  Am.  St 
Rep.  870, 64  N.  W.  311 ;  Security  Nat 
Bank  v.  Old  Nat  Bank,  154  C.  C.  A. 
1.  241  Fed.  9;  Chapman  v.  Mills  & 
Gibb  (D.  C.)  241  Fed.  717. 

These  cases,  in  so  far  as  they  deal 
with  similar  circumstances,  procejed 
on  the  theory  that  a  delivery  is  com- 
pleted when  the  subject  of  delivery 
i>  posted  in  the  mail. 

The  test  of  delivery,  as  noted  in 
onr  cases,  is  the  power  of  the  grant- 
or of  a  deed  or  maker  of  a  note  to 
recall  the  same.  Has  he  parted  with 
dominion  and  control  over  it?  If 
80,  there  has  been  a  delivery.  Bre- 
vard V.  Neely,  2  Sneed,  164;  Kirk- 
man V.  Bank  of  America,  supra.  The 
same  test  is  recognized  in  the  cases 
irom  other  jurisdictions  just  above 
referred  to. 

9  A.L.R.— 25. 


Heretofore  it  has  been  assumed 
that  when  a  letter  was  posted  it  was 
beyond  the  control  of  the  sender, 
and  became  the  property  of  the  ad- 
dressee as  soon  as  put  in  the  mail. 
13  C.  J.  302.  We  think  all  the  cases 
relied  on  by  the  complainant  are 
based  on  this  supposition. 

If  a  letter,  when  posted,  can  be  re- 
garded as  beyond  the  control  of  the 
sender,  then  it  may  well  be  con- 
cluded that  delivery  of  its  contents 
to  the  addressee  has  been  perfected. 

By  the  United  States  Postoffice 
Regulations  (1913)  552,  553,  a 
cnange  nas  been  niaoe  as  to  rights 
of  the  parties.  The  writer  or  sender 
may  now  apply  for  a  letter  which  is 
put  in  the  mail,  and  when  it  is  prop- 
erly identified,  the  postmaster 
must  return  it  to  him,  or  telegraph 
to  the  ofike  of  the  addressee,  whose 
postmaster  must  return  it  to  the 
postoffice  where  mailed,  if  it  has  not 
been  delivered.  13  C.  J.  302. 

The  author  of  the  article  on  Con- 
tracts in  Corpus  Juris  in  this  con-, 
nection  says:  "The  question,  then, 
will  arise  whether  a  change  in  the 
regulations  of  the  postofiSce  can 
afiect  the  law  that  the  acceptance  is 
final  when  the  letter  is  dropped  in 
the  postoffice.  It  seems  that  it 
does."   13  C.  J.  303. 

As  authority  for  the  last  state- 
ment, reference  is  made  to  Ex  parte 
Cote.  L.  R.  9  Ch.  27. 

In  Ex  parte  Cote,  supra,  a  banker 
in  Lyons,  France,  indorsed  bills  of 
exchange  to  a  merchant  in  London, 
and  mailed  them  in  the  postoffice  at 
Lyons.  Before  the  msdl  left  Lyons, 
the  banker  received  a  telegram 
which  induced  him  to  undertake  to 
recover  the  bills  of  exchange  from 
the  mail.  Under  the  postal  regula- 
tions of  France,  the  sender  of  a  let- 
ter was  entitled  to  recover  it  from 
the  mail,  if  he  made  due  application 
and  complied  with  certain  formal- 
ities before  the  letter  left  the  office 
at  which  it  was  posted.  The  Lyons 
banker  undertook  to  comply  with 
these  formalities,  and  the  letter  was 
set  aside  for  him.  As  a  matter  of 
fact  he  did  not  regain  possession  of 
the  bills  of  exchange,  by  reason  of 
some  mistake,  and  later,  in  a  suit 
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reapectins  the  bOls  of  ezchanire, 
which  had  been  forwarded,  the  ques- 
tion arose  as  to  whether  there  was  a 
delivery  thereof  to  the  addressee  of 
the  letter.  It  was  contended  that 
such  a  delivery  was  effected  by  the 
posting  of  the  letter  at  Lyons.  The 
English  court  of  appeal  in  chancery 
held  that  there  was  no  delivery. 
MelHsh,  L.  J.,  said: 

"In  order  to  make  the  property  in 
the  bills  pass,  it  is  not  sufficient  to 
indorse  them;  they  must  be  deliv- 
ered to  the  indorsee,  or  to  the  agent 
of  the  indorsee.  If  the  indorser  de- 
livers them  to  his  own  agent,  he  can 
recover  them ;  if  to  the  agent  of  the 
indorsee,  he  cannot  recover  them. 

"The  question  therefore  arises,  of 
which  party  the  postoffice  is  the 
agent.  In  this  country,  where  the 
senden  of  a  letter  cannot  get  it  re- 
turned after  it  has  been  posted,  if 
the  indorsee  of  a  bill  authorizes  the 
mdorser  to  send  the  bill  through  the 
postoffice,  the  bill,  as  soon  as  it  is 
posted,  becomes  the  property  of 
the  indorsee.  But  according  to  the 
regulations  of  the  French  postoffice, 
a  person  who  posts  a  letter  may  get 
it  back  on  complying  with  certain 
forms  at  any  time  before  the  letter 
has  left  the  town  where  it  is  posted. 
I  am  inclined  to  think  that  the  effect 
of  that  rule  is  that  the  postoffice  is 
the  agent  of  the  sender  of  the  letter 
until  it  leaves  the  town,  and  that  the 
indorsement  of  the  bills  contained  in 


it  Is  not  complete  till  the  letter  is 
despatched  from  the  town.** 

This  authorily  seems  to  us  well 
reasoned,  and,  extending  it  slightly, 
it  covers  the  case  before  us.  If  de- 
livery is  not  complete  until  one  had 
lost  control  of  the  subject-matter  of 
the  delivery,  then  it  was  not  com- 
pleted here,  since, 
under    the    postal  tm^t^Sz^MSm 
regulations,  the  de-  Jj^jUj,. 
fendant  bank  was 
entitled  to  reclaim  this  letter  from 
the  mail  before  it  reached  the  com- 
plainant.  We  may  also,  as  did  the 
English  court,  regard  the  postofi^ 
as  the  agent  of  the  sender,  and,  un- 
der our  postal  regulations  and  the 
facts  of  this  case,  until  the  letter 
was  delivered  to  the  addressee. 

In  ordinary  cases  we  will  adhere 
to  the.  old  rule  that  the  mailing  of  a 
letter  amounts  to  a  delivery  of  its 
contents  to  the  person  to  whom  it  is 
addressed.  This,  however,  is  sub- 
ject to  the  power  of  the  person  send- 
ing the  letter  to  recover  it  from  the 
mails,  under  the  postal  regulations 
of  1913.  Such  a  delivery  is,  there- 
fore, subject  to  be  defeated  by  the 
proper  exercise  of  such  power. 

For  the  reasons  stated,  we  are  of 
opinion  that  the  complainant  is  not 
entitled  to  recover  herein,  and  the 
decree  of  the  Chancellor  will  be  re- 
versed, and  this  bill  dismissed. 

Petition  for  rehearing  denied. 


ANNOTAHON. 


Withdrawal  of,  or  right  to  withdraw,  letter  from  maO  as  afffrrtng  conning 

■nation  €§  contract. 


There  is,  perhaiw,  ground  for  a  dis- 
tinction between  the  question  pre- 
sented in  the  reported  case  (Tbai^ks' 
Nat  bank  v.  First  Nat  Bank)  ante, 
382,  as  to  whether  there  has  been  an 
acceptance  of  a  check  or  draft  under 
the  Negotiable  Instruments  Law  when 
the  letter  containing  the  acceptance 
is  deposited  in  the  mail  but  is  with- 
drawn under  postal  regulations,  be- 
fore delivery,  and  the  question  pre- 
sented in  oi^inary  contracts  whether 
the  depositing  of  a  letter  of  accept- 


ance in  the  mail,  where  this  mode  of 
acceptance  is  authorized,  completes 
the  contract.  It  is  not  clear,  however, 
that  the  Traders'  Nat.  Bank  Case 
turns  on  any  such  distinction.  And, 
regarding  it  as  raising  the  question 
whether  an  acceptance  is  completed, 
in  ordinary  cases,  on  the  placing  of  a 
letter  of  acceptance  in  the  mail,  if 
the  letter  is  withdrawn  before  deliv- 
ery, it  presents  a  question  which  has 
received  little  attention,  it  appears,  in 
the  courts.  Since  1887,  at  least,  poat- 
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al  regulations  have  permitted  with- 
drawal, under  certain  conditions,  of 
letters  from  the  mail.  Notwithstand- 
ing  such  permission,  the  courts,  appar- 
ently without  consideration  of  the  ef* 
feet  of  the  right  of  withdrawal,  have, 
in  many  cases  decided  in  recent  years, 
held  that  the  acceptance  was  com- 
pleted at  the  time  the  letter  of  accept- 
ance was  deposited  in  the  mail,  where 
this  mode  of  acceptance  was  author- 
ized. It  does  not  appear  that  the  post- 
al regulations  of  1913  made  any  suh- 
stantial  change  with  respect  to  the 
right  of  withdrawing  letters  from  the 
ntail.   In  view  of  the  fact  that  the 
letter  of  acceptance  when  deposited  in 
the  mail  is  not  beyond  the  control  of 
the  gender,  the  better  view  would 
seem  to  be  that  the  acceptance  is  not 
completed  at  the  time  of  the  posting 
of  tiie  letter,  Whether  it  is  in  fact 
withdrawn  or  not.  If  the  view  is  tak- 
en ttiat  the  acceptance  is  completed 
at  the  time  of  the  posting  of  the  letter 
bat  that  it  is  subject  to  be  defeated  by 
the  withdrawal  of  the  letter  from  the 
mail  by  the  sender,  it  seems  clear  that 
^e  latter  is  given  a  substantial  ad- 
vantage over  the  offerer,  in  that  he 
has  an  option  to  accept  or  not,  during 
the  time  the  letter  is  in  transit,  while 
the  offerer,  during  this  time,  is  abso- 
latdy  bound.  This  would  appear  clear- 
ly to  violate  the  well-settled  rule  of 
contracts  that  both  parties  to  the  con- 
tract or  neither  must  be  bound.  This 
difBcalfy  might  be  obviated  by  the 
adoption  of  a  rule  that  the  acceptance 
was  completed  at  the  time  of  the  post- 
ing of  the  letter,  whether  there  was  or 
iras  not  a  withdrawal  from  the  mail 
l>y  the  sender.    And  this  rule  would 
not  disturb   the   apparently  settled 
doctrine  of  consummation  of  a  con- 
tract by  the  posting  of  a  letter  of 
acceptance  when  this  mode  of  accept- 
ance is  authorized.  There  seems,  how- 
ever, to  be  an  objection  from  a  prac- 
tical view  point  to  this  rule,  in  view 
of  the  fact  that  the  sender  has  the 
right,  under  the  postal  regulations,  to 
withdraw  the  letter  from  the  mail.  In 
ordinary  cases  the  offerer  would  be 
nnaware  that  a  letter  of  acceptance 
had  been  sent,  if  it  had  been  with- 
drawn from  the  mail,  and  the  acceptor 
maid  have  an  advantage  in  being 


able  to  bind  the  offerer  by  the  posting 
of  a  letter  and  then  by  withdrawing 
it  from  the  mail  practically  defeat  the 
acceptance  by  destroying  ttie  evidence 
of  it  Bqt  if  the  view  is  taken  that 
the  a(!ceptance  is  completed  in  ordi- 
nary cases  at  the  time  the  letter  of 
acceptance  is  posted,  the  court  should 
apparently  hold  that  the  withdrawal 
of  the  letter  from  the  mail  does  not 
affect  this  acceptance. 

The  case  of  Ex  parte  Cote  (1873) 
L.  R.  9  Oh.  (Eng.)  27,  43  L.  J.  Bankr. 
N.  S.  19,  29  L.  T.  N.  S.  598,  22  Week. 
Rep.  39,  which  supports  the  conclu- 
sion in  the  reported  case  (Tbaders' 
Nat.  Bank  Case)  is  sufficiently  set 
out  therein,  the  question  here  being 
whether  there  had  been  a  delivery  of 
bills  of  exchange. 

This  conclusion  is  supported  also 
by  the  case  of  Buehler  v.  Gait  (1889) 
86  III.  App.  225,  decided  under  earlier 
postal  regulations  permitting  with- 
drawal of  letters  from  the  mail.  It 
was  said  that  the  principle  that  the 
title  to  a  check  not  mailed  ,  at  the  re- 
quest of  the  payee  remains  in  the 
sender  during  transmission  compelled 
the  assumption  that  the  postoffice 
should  be 'regarded  as  the  agent  of  the 
sender,  and  that  this  assumption  was 
supported  further  by  the  fact  that  the 
postal  regulations  perniitted  the  send- 
er of  the  letter  to  stop  its  transmis- 
sion and  recall  it  before  delivery. 
And  so,  where  it  did  not  appear  that 
the  mailing  of  a  certified  check  was 
on  the  request  of  the  payee,  and  the 
check  later  appeared  in  the  posses- 
sion of  the  maker,  it  was  held  that 
there  had  been  no  delivery,  and  it 
would  be  presumed  that  the  check  was 
regained  from  the  mail  in  a  lawful 
manner.  The  court  said  that  it  was 
bound  to  notice  judicially  the  post- 
office  regu  lations  authorizing  the 
sender  of  a  letter  to  stop  its  trans- 
mission at  any  point  before  it  reached 
the  hands  of  the  person  to  whom  it 
was  addressed,  and  regain  it,  ^on 
complying  with  certain  conditions; 
that  these  regulations  went  far  to  sup- 
port the  assumption  that  the  postofUce 
should  be  regarded  as  the  agent  of  the 
sender,  and  to  establish  the  proposi- 
tion that  the  delivery  of  a  letter  into 
the  hands  of  postal  authorities  wa» 
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not,  u>  all  cases,  to  be  regarded  as  a 
delivery,  to  the  one  to  whom  it  was.  ad- 
dressed. The  court  cited  Ex  parte 
Cote  (Eng.)  supra,  with  the  staite- 
ment  that  the  effect  of  a  somewhat 
aimilajT  regulation  of  the  Frencb  post- 
office  was  held  in  England  to  consti- 
tute  the  postoffice  the  assent  of  the 
aender,  till  the  point  was  reach«d  aft- 
er which  the  sender  could  not  regain 
the  letter  from  the  postal  authorities. 

Where  the  parties  to  the  alleged 
contract  resided  in  different  towns, 
but  ttie  offer  was  not  communicated 
by  mail  but  by  an  agent  personally, 
it  waa  held  in  Scottish-American 
Mortg.  Co.  V.  Davis  (1903)  96  Tex. 
504,  97  Am.  St.  Rep.  932,  74  S.  W.  17, 
that  there  was  no  implied  authority 
to  accept  the  offer  by  mail  except  by 
actual  delivery  of  the  acceptance,  and 
that,  therefore,  a  letter  of  acceptance, 
though  deposited  in  the  postoffice,  was 
subject  to  the  control  of  the  sender 
until  delivery  to  the  addressee,  and 
the  sender  had  a  right  to  withdralw 
the  acceptance,  which  he  did  in  this 
case  by  intercepting  the  letter  by  tele- 
gram to  the  postmaster  at  destination, 
who  returned  it  to  him.  This  case 
was  followed  in  Flowers  v.  Sovereign 
Camp,  W.  W.  (1905)  40  Tex.  Civ.  App. 
593,  90  S.  W.  526,  which  lays  down  the 
rule  as  well  settled  that  in  the  absence 
of  agreement,  express  or  implied,  that 
the  mails  may  be  used  as  a  means  of 
acceptance  of  the  terms  of  an  offer, 
the  ode  employing  such  means  consti- 
tutes it  his  agent,  and  the  acceptance 
is  Subject  to  recall  at  any  time  prior 
to  actual  delivery. 

And  the  question  whether  a  debt 
was  subject  to  garnishment  where  the 
debtor  had  'mailed  his  ^check  to  the 
creditor  to  pay  the  debt,  but  had  the 
right  to  withdraw  the  letter  inclosing 
the  check  from  the  mail,  was  passed 
on  in  Watt-Hurley-Holmes-Hardware 
Co.  v.  Day  (1907)  1  Ga.  App.  646,  57 
S.  E.  1033.  In  that  case  the  letter  was 
placed  in  the  mail  about  an  hour  be- 
fore the  service  of  summons  of  gar- 
nishment, and  remained  there  about 
two  hours  after  such  service,  and  un- 
der the  postal  regulations  the  sender 
could  have  recalled  the  letter  and  ob- 
tained it  from  the  postoffice  by  proper 
application.   It  was  held  that,  since 


it  did  not  appear  that  the  check  was 
mailed  by  direction  of  the  creditor, 
the  title  thereto  was  in  the  sender  un- 
til it  was  delivered  to  the  payee-cred- 
itor, and  that  since  the  sender  of  the 
check,  under  the  postoffice  regula- 
tions, had  the  right  to  withdraw  it 
from  the  mail,  the  debt  was  subject 
to  garnishment. 

In  Chapman  v.  Mills  (1917)  241 
Fed.  715,  affirmed  without  opinion  in 
(1918)  162  C.  C.  A.  66i,  250  Fed.  1018, 
which  is  cited  in  the  reported  case 
(Teaders'  Nat.  Bank  Case,  ante, 
382),  it  was  held  that  the  right  of  a 
bank  to  offset  against  an  indebtedness 
to  it,  checks  indorsed  to  it  by  the  debt- 
or, for  which  a  receiver  had  been  ap- 
pointed while  the  checks  were  in 
transit,  was  not  affected  by  the  regula- 
tions of  the  Postoffice  Department, 
whereby,  under  certain  circumstances, 
the  Department  in  its  discretion  might 
decide  to  return  a  mailed  communica- 
tion to  the  sender,  since  the  intention 
of  the  latter  at  the  time  of  the  mailings 
was  permanently  to  relinquish  posses- 
sion of  the  checks,  and  it  had  taken  no 
steps  to  reclaim  them  from  the  mail. 

The  general  view  that  there  is  no 
completed  contract  so  long  as  the  ac- 
ceptance is  not  placed  beyond  the  pow- 
er of  the  acceptor  Is  supported  by 
such  eases  as  Tronnstine  v.  Sellers 
(1886)  35  Kan.  447,  11  Pac.  441,  on 
facts  not  within  the  scope  of  the  anno- 
tation, it  being  said  that  where  par- 
ties are  distant,  and  the  contract  is 
to  be  made  by  correspondence,  the 
writing  of  a  letter  or  telegram  con- 
taining a  notice  of  acceptance  is  not 
of  itself  sufficient  to  complete  a  con- 
tract, but  in  such  a  case  the  act  must 
involve  an  irrevocable  element,  and 
the  letter  must  be  placed  in  the  mail, 
or  the  telegram  deposited  in  the  of- 
fice for  transmission,  and  thus  placed 
beyond  the  power  or  control  of  the 
sender,  before  the  assent  becomes  ef- 
fectual to  consummate  a  contract. 

The  doctrine  that  the  right  of  stop- 
page in  transitu  applies  to  commercial 
paper  sent  through  the  mail,  in  case 
of  the  intervening  insolvency  of  the 
payee,  is  recognized  in  Gregg  v.  Bi- 
Metallic  Bank  (1900)  14  Colo.  App. 
251,  69  Pac.  852.    See  also  on  this 
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point,  Muller  v.  Pondir  (1873)  55  N. 
Y.  325,  14  Am.  Rep.  269. 

There  are  several  decisions  hold- 
in;  that  an  acceptance  duly  deposited 
in  the  mail  is  effective,  although  the 
acceptor  intercepts  the  letter  of  ac- 
ceptance and  secures  its  return  be- 
fore it  hag  reached  the  addressee. 

Thus,  in  Farmers*  Guaranty  State 
Bank  v.  Burrus  Mill  &  Elevator  Co. 
(1918)  —  Tex.  Civ.  App.  — ,  207  S.  W. 
400,  where  a  bank,  pursuant  to  au- 
thorization by  the  drawee  of  a  draft 
received  by  the  bank  in  the  mails, 
mailed  its  own  draft  in  paym<ent,  and 
later  intercepted  the  letter  by  wiring 
to  the  postmaster  at  destination,  and 
obtained  the  return  of  the  letter  with- 
out delivery  to  the  addressee,  it  was 
held  that  there  had  been  an  irrevo- 
cable acceptance  when  the  letter  was 
mailed.  The  court  followed  the  rule 
that  the  mailing  of  a  letter  of  accept- 
ance properly  stamped  and  addressed, 
completes  tiie  contract,  and  made  no 
reference  to  postal  regulations  per- 
mitHng  withdrawal  of  the  letter  from 
the  mail. 

The  same  result  was  reached  in 
Canterbury  v.  Bank  of  Sparta  (1895) 
91  Wis.  53.  SO  L.R.A.  845,  51  Am.  St. 
Rep.  870,  64  N.  W.  311.  It  was  held 
that  a  bank  which,  at  its  customer's 
reqaest,  mailed  its  own  draft  to  his 
creditor  in  payment  of  the  creditor's 
draft  on  him,  could  not  defeat  the 
creditor's  right  to  the  draft  by  inter- 
cepting it  in  the  mail,  although  the 
bank  extended  credit  for  the  amount 
of  the  draft  to  its  customer,  in  igno- 
rance of  the  fact  that  he  was  insolvent. 
The  mailing  of  the  letter  by  the  bank 
inclosing  the  draft  was  held  to  be  a 
ifHinry  of  it  to  the  payee,  although, 
I17  telephoning,  the  sender  of  the  let- 
ter succeeded  in  withdrawing  it  from 
flw  postoflke  at  destination.  The 


court  said  that  while  the  bank  re- 
tained the  actual  or  constructive  pos- 
session of  its  own  draft,  it  could  un- 
doubtedly withhold  its  application  in 
payment  of  the  other  draft;  but  that 
tf,  by  sending  its  draft  by  mail,  it 
parted  with  such  possession  and  vest- 
ed the  title  to  the  draft  in  the  drawee, 
then  manifestly  it  lost  all  authority  to 
take  the  same  from  the  mail;  and  that 
the  mailing  of  the  letter  inclosing  the 
draft  was  in  legal  effect  a  delivery  of 
the  draft. 

An  interesting  case  which  has  a 
bearing  on  the  present  subject,  though 
not  directly  in  point,  is  Dunmore  v. 
Alexander  (1830)  9  Sc.  Sess.  Cas.  Ist 
aeries,  190,  where  one  desiring  to  em- 
ploy a  servant,  having  obtained  an  of- 
fer through  the  mail  from  a  servant 
about  whom  she  had  inquired,  replied 
by  mail  making  the  engagement,  and 
the  next  day  wrote  another  letter  can- 
celing the  first,  both  letters  being  re- 
ceived by  the  servant  at  the  same 
time;  and  it  was  held  that  no  contract 
was  consummated.  --^ 

Although  the  case  is  not  in  point  on 
the  facts,  attention  is  called  to  the 
statement  made  arguendo  by  Bram- 
well,  L.  J.,  in  Household  F.  &  C.  Acci. 
Ins.  Co.  V.  Grant  (1879)  L.  R.  4  Exch. 
Div.  216,  6  Eng.  Rul.  Cas.  115,  that  an 
acceptance  "is  revocable  when  sent  by 
post,  not  that  the  letter  can  be  got 
back,  but.  its  arrival  might  be  antici- 
pated by  a  letter  by  hand,  or  telegram, 
and  there  is  no  case  to  show  that  such 
anticipation  would  not  prevent  the 
letter  from  binding.  It  would  be  a 
most  alarming  thing  to  say  that  it 
would, — that  a  letter  honestly,  but 
miatakenly,  written  and  posted,  might 
bind  the  writer  if,  hour»  before  its 
arrival,  he  informed  the  person  ad- 
dressed that  it  was  coming,  but  was 
wrong  and  recalled."         fi.  E.  H. 
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STATE  OF  IOWA 

V. 

C.  C.  TAFT  COMPANY,  Appt. 
Iowa  Supreme  Court— Jfay  7,  101S. 
(188  Iowa,  548,  167  N.  W.  467.) 

Commerce  —  seizure  in  (Mriginal  packages. 

Unbroken  packages  of  cigarettes  received  in  interstate  commerce 
become  subject  to  seizure  under  state  laws  the  moment  they  go  into 
possession  of  a  dealer  who  intends  to  open' them  and  sell  the  contents 
in  the  ordinary  course  of  business. 

[See  note  on  this  question  beginning  on  page  400.] 

(Salinger  and  Gaynor,  JJ.,  dissent.) 


Appeal  by  defendant  from  a  judgment  of  the  District  Court  for  Polk 
County  (Hutchinson,  J.)  ordering  condemnation  and  destruction  of  a  quan- 
tity of  cigarettes  in  original  packages  seized  by  the  sheriff  In  a  proceeding 

ajgainst  the  defendant.  Affirmed. 


Statement  by  Preston,  Ch.  J. : 
A  search  warrant  was  issued  un- 
der the  authority  of  the  district 
court  of  Polk  county,  directed  to  the 
sheriff,  under  which,  on  April  28, 
1917,  he  seized  a  quantity  of  cigar- 
ettesA  The  defendant,  appellant,  ap- 
peared and  claimed  the  ownership  of 
the  property,  and  asked  the  release 
of  the  same  on  the  ground  that  the 
cigarettes  were  contained  in  the 
original  package,  and  had  not  lost 
their  identity  as  interstate  com- 
merce, and  therefore  not  subject  to 
seizure  under  the  state  law.  After 
a  hearing,  the  court  ordered  the  con- 
demnation and  destruction  of  the 
property,  and  rendered  j  udgment 
for  costs  against  defendant.  De- 
fendant appeals.  Affirmed. 

Messrs.  Dunahee,  Haines,  &  Brody 
and  Charles  F.  Maxwell,  for  appel- 
lant :  ■  • 

Articles  of  interstate  commerce  con- 
tained in  the  usual  and  ordinary- 
packages  of  interstate  commerce  do 
not  lose  their  character  as  such,  until 
they  have  been  commingled  with  the 
goods  of  the  state,  either  by  the  sale 
of  the  package  or  by  the  breaking 
thereof. 

Brown  v.  Maryland,  12  Wheat  419, 
6  L.  ed.  678;  Low  v.  Austin,  13  Wall. 
29,  20  L.  ed.  517;  Leisy  v.  Hardin. 
135  U.  S.  100,  34  L.  ed.  128.  3  Inters. 


Com.  Rep.  36,  10  Sup.  Ct.  Rep.  681; 
Rhodes  v.  Iowa,  170  U.  S.  412,  42  L. 
ed.  1088,  18  Sup,  Ct.  Rep.  664;  Vance 
V.  W.  A.  Vandercook  Co.  170  U.  S. 
438,  42  L.  ed.  1100,  18  Sup.  Ct.  Rep. 
674;  Schollenberger  v.  Pennsylvania, 
171  U.  S.  1,  43  L.  ed.  49,  18  Sup.  Ct. 
Rep.  757;  McGregor  v.  Cone,  104  Iowa, 
465,  89  L.R.A.  484,  65  Am.  St.  Rep. 
522,  73  N.  W.  1041 ;  State  v.  Eckenrode, 
148  Iowa,  173,  127  N.  W.  t>6. 

The  intent  of  the  owner  with  ref- 
erence to  the  future  disposition  of 
goods  does  not  change  the  status  of 
the  property. 

Coe  V.  Errol,  116  U.  S.  517,  29  L.  ed. 
715,  6  Sup.  Ct.  Rep.  475. 

Messrs.  H.  M.  Hamer,  Attorney 
General,  and  L.  C.  Davidson,  Assistant 
Attorney  General,  for  the  State : 

Goods  which  have  reached  their  des- 
tination after  shipment  from  another 
state,  though  they  may  be  atill  in 
"original  packages,"  may  be  taxed  by 
the  state,  provided  no  discrimination 
is  made  between  domestic  and  nondo- 
mestic  goods. 

Woodruff  V.  Parham,  8  Wall.  123, 

19  L.  ed.  382;  American  Steel  &  Wire 
Co.  V.  Speed,  192  U.  S.  500,  48  L.  ed. 
538,  24  Sup,  Ct.  Rep.  365;  Brown  v. 
Houston,  114  U.  S.  622,  29  L.  ed.  257, 
6  Sup.  Ct  Rep.  1091;  Pittsburg  & 
S.  Coal  Co.  V.  Bates,  156  U.  S.  577. 
39  L.  ed.  538,  5  Inters.  Com.  Rep.  30, 
15  Sup.  Ct  Rep.  415;  May  v,  New- 
Orleans,  178  U.  S.  496,  44  L.  ed.  1165. 

20  Sup.  Ct  Rep.  976;  Cook  v.  Marshall 
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Coanty.  196  U.  S.  261,  49  L.  ed.  471, 
25  Sup.  Ct  Rep.  233;  Hodge  v.  Mus- 
catine Goanty,  196  U.  S.  276,  49  L. 
ed.  477,  25  Sup.  Ct.  Rep.  237;  Savage 
T.  Jones,  225  U.  S.  601,  56  L.  ed.  1182, 
S2  Snp.  Ct.  Rep.  716. 

Bjr  admitting  that  it  intendfl  to 
break  up  and  then  to  distribute  and 
sell  the  contents  of  the  original  pack- 
ages, the  defendant  has  lost  its  right 
to  claim  for  these  packages  the  pro- 
tection of  the  commerce  clause  in  the 
Federal  Constitution. 

State  V.  Intoxicating  Liquors,  65  Me. 
556;  Wasserboehr  v.  Boulier,  84  Me. 
169,  30  Am.  St.  Rep.  344,  24  Atl.  808; 
Cook  V.  Marshall  County,  196  U.  S. 
261-271,  49  L.  ed.  471-475,  25  Sup. 
a  Rep.  233  ;  7  Cyc.  431. 

Preston,  Ch.  J.,  delivered  the  opin- 
tmof  the  court: 

Aa  to  part  of  the  cigarettes 
seized  and  described  in  the  return 
of  the  search  warrant,  no  claim  was 
made  by  any  person,  and  such  were 
found  by  the  court  to  be  subject  to 
condemnation  and  destruction. 
There  is  no  contention  as  to  such 
part  of  the  property. 

On  the  trial  it  was  stipulated  as 
follows : 

It  is  hereby  stipulated  between 
the  parties,  the  attorney  general 
representing  the  state  of  Iowa  and 
the  counsel  for  the  claimants,  that 
twenty-seven  cases  of  cigarettes, 
that  is,  three  cases  of  10,000  cigar- 
ettes each,  Omars,  14  cases  5,000 
cigarettes  each.  Camels,  7  cases  5,000 
cigarettes  each,  Fatimas,  1  case  25r 
000  cigarettes,  Nebos,  and  two  cases 
containing  an  assorted  lot  of  Egyp- 
tian Deities,  plain  and  cork,  Murads, 
Egyptian  Luxuries,  Moguls,  plain 
aod  oorkf  the  contents  of  each  case 
being  made  up  of  cartons  containing 
small  boxes  of  individual  cigarettes 
now  in  the  possession  of  the  sheriff 
of  Polk  county,  are  the  original 
packages  shipped  to  the  claimant  in 
tie  ordinary  course  of  interstate 
commerce  from  outside  the  state  of 
Iowa,  and  at  the  time  the  same  were 
seized  the  same  were  in  an  unbroken 
condition  and  in  the  same  condition 
IS  handled  in  the  ordinary  course  of 
interstate  commerce  and  were  the 
osual  and  ordinary  packages  of  in- 
terstate conmierce.    It  is  further 
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stipulated  that  the  said  cases  were 
kept  by  the  claimant  with  the  inten- 
tion, as  its  business  demanded,  to 
open  the  same  and  remove  the  con- 
tents therefrom  and  to  sell  the  cig- 
arettes to  its  customers  at  retail  and 
wholesale  within  the  state  of  Iowa, 
and  for  the  further  purpose  of  plac- 
ing the  same  in  retail  stores  owned 
by  the  corporation  in  the  city  of  Des 
Moines  for  sale  at  retail  in  broken 
packages.  It  is  further  stipulated 
that  the  said  packages  and  cases 
were  seized  at  the  claimant's  whole- 
sale place  of  business  in  the  city  of 
Des  Moines.  It  is  further  stipulated 
and  agreed  that  the  custom  as  above 
described  had  been  the  method  of 
handling  the  business  for  at  least  a 
year,  and  that  the  certain  broken 
packages  in  the  possession  of  the 
sheriff  are  not  in  the  original  pack- 
age as  they  were  received  in  the 
course  of  trade,  and  that  these  cig- 
arettes were  being  kept  in  retail 
stores  for  sale. 

Thereupon  claimant  moved  for  an 
order  directing  the  sheriff  to  return 
the  property,  which  motion  is  as  fol- 
lows: "Upon  the  facts  stipulated 
the  claimant  moves  the  court  to 
make  and  enter  an  order  directing 
the  sheriff  of  Polk  county  to  return 
and  deliver  over  all  of  the  original 
packages  described  in  the  foregoing 
stipulation,  for  the  reason  that  the 
state  of  Iowa  is  without  power  un- 
der the  Federal  Constitution  to  au- 
thorize the  seizure  of  goods  shipped 
in  the  course  of  interstate  conunerce 
in  original  packages,  and  such  goods 
have  not  become  a  part  of  the  prop- 
erty of  the  state." 

1.  Appellant's  first  contention  is 
that  articles  of  interstate  commerce, 
contained  in  the  usual  and  ordinary 
packages  of  interstate  ccnnmerce,  do 
not  lose  their  character  as  such  until 
they  have  in  some  manner  been  com- 
mingled with  the  goods  of  the  state. 
They  cite  Brown  v.  Maryland,  12 
Wheat.  419,  6  L.  ed.  678;  Low 
V.  Austin,  13  Wafl.  29, 20  L.  ed.  517 ; 
Leisy  v.  Hardin,  135  U.  S.  100,  34 
L.  ed.  128,  3  Inters.  Com.  Rep.  36, 
10  Sup.  Ct.  Rep.  681;  Rhodes  v. 
Iowa,  170  U.  S.  412,  42  L.  ed.  1088, 
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18  Sup.  Ct  Rep.  664;  Vance  v.  W. 
A.  Vandercook  Co.  170  U.  S.  438, 
42  L.  ed.  1100, 18  Sup.  Ct.  Rep.  674; 
Schollenberger  v.  Pennsylvania,  171 
U.  S.  1,  43  L.  ed.  49,  18  Sup.  Ct. 
Rep.  757;  McGregor  v.  Cone,  104 
Iowa,  465,  39  L.R.A.  484,  65  Am.  St. 
Rep.  522,  73  N.  W.  1041 ;  State  v. 
Eckenrode,  148  Iowa,  173,  127  N. 
W.  56.  They  contend,  too,  that  the 
intent  of  the  owner  with  reference 
to  the  future  disposition  of  goods 
does  not  change  the  status  of  the 
property,  and  that  therefore  §§  5006 
and  5007a  of  the  Code  are  unconsti- 
tutional in  so  far  as  they  affect  in- 
terstate commerce. 

Some  of  the  cases  cited  are  liquor 
cases  decided  before  the  enactment 
of  the  Wilson  Bill  (Act  Cong.  Aug. 
8, 1890,  chap.  728,  26  Stat,  at  L.  313. 
Comp.  Stat.  §  8738,  4  Fed.  Stet 
Anno.  2d  ed.  p.  585),  and  like  legis- 
lation, the  principles  of  which  are 
followed  in  the  other  cited  cases. 
The  language  used  in  the  cases  is  in 
regard  to  the  point  being  decided  in 
each  particular  case,  and  it  is 
claimed  that  these  principles  are  ap- 
plicable to  the  instant  case.  There 
is  no  particular  difficulty  with  the 
rule,  and  we  do  not  understand 
counsel  to  differ  materially  in  re- 
gard to  the  rule  as  applied  to  the 
facts  in  the  cases  cited. 

Appellee  cites  the  following  pro- 
visions of  the  Feder&l  Constitution, 
which  they  say  are  involved  to  some 
extent  in  this  action : 

"The  Congress  shall  have  power 
.  .  .  to  regulate  commerce  with 
foreign  nations,  and  among  the  sev- 
eral states,  and  with  the  Indian 
tribes."  Constitution  of  the  United 
States,  art  1,  §  8,  ^  3. 

"The  enumeration  in  the  Consti- 
tution of  certain  rights  shall  not  be 
construed  to  deny  or  disparage 
others  retained  py  the  people." 
Amendment  9. 

"The  powers  not  delegated  to  the 
United  States  by  the  Constitution, 
nor  prohibited  by  it  to  the  states, 
are  reserved  to  the  states  respective- 
ly, or  to  the  people."  Amendment 
10. 

They  contend  that  goods  which 


have  reached  their  destination  after 
shipment  from  another  state,  though 
they  may  be  still  in  original  pack- 
ages, may  be  taxed  by  the  state,  pro- 
vided no  discrimination  is  made  be- 
tween domestic  and  nondomestic 
goods,  citing:  Woodruff  v.  Pam- 
ham,  8  Wail.  123,  19  L.  ed.  382; 
American  Steel  &  Wir3  Co.  v.  Speed, 
192  U.  S.  500,  48  L.  ed.  538.  24  Sup. 
Ct,  Rep.  365;  Brown  v.  Houston, 
114  U.  S.  622,  29  h.  ed.  257,  5  Sup. 
Ct.  Rep.  1096;  Pittsburg  &  S.  Coal 
Co.  v.  Bates,  156  U.  S.  577, 39  L.  ed. 
538,  15  Sup.  Ct.  Rep.  415,  5  Inters. 
Com.  Rep.  30 ;  May  v.  New  Orleans, 
178  U.  S.  496,  44  L.  ed.  1165,  20 
Sup.  Ct.  Rep.  976;  Cook  v.  Marshall 
County,  196  U.  S.  261,  49  L.  ed.  471. 
25  Sup.  Ct.  Rep.  233 ;  Hodge  v.  Mus- 
catine County,  196  U.  S.  276,  49  L. 
ed.  477,  25  Sup.  Ct  Rep.  237.  And, 
further,  that  uie  Supreme  Court  of 
the  United  States  has  shown  a  dis- 
position to  uphold  the  police  power 
of  the  state,  even  where  original 
packages  are  involved,  citing  on 
this :  Plumley  v.  Massachusetts, 
155  U.  S.  461,  39  L.  ed.  223,  15  Sup. 
Ct.  Rep.  154,  5  Inters.  Com.  Rep. 
590;  Cook  v.  Marshall  County,  196 
U.  S.  261,  49  L.  ed.  471,  25  Sup.  Ct. 
Rep.  233;  Savage  v.  Jones,  225  U. 
S.  501,  525,  56  L.  ed.  1182, 1191,  32 
Sup.  Ct.  Rep.  15;  Hennington  v. 
Georgia,  163  U.  S.  299,  317,  41  L. 
ed.  166,  173,  16  Sup.  Ct  Rep.  1086. 
And  that  a  state  may,  in  the  exer- 
cise of  its  police  powers,  impose  in- 
spection restrictions  which  affect  in- 
terstate commerce,  citing  again : 
Savage  v.  Jones,  225  U.  S.  501,  525, 
56  L.  ed.  1182,  1191,  32  Sup.  Ct. 
Rep.  715. 

We  are  not  disposed  to  review  the 
cases  cited,  or  discuss  the  proposi- 
tions so  far  advanced,  for  the  rea- 
son that  it  is  stated  by  appellant 
that  the  sole  issue  in  this  case  is  as 
to  whether  or  not  the  original  pack- 
ages of  cigarettes  had  lost  their 
identity  as  articles  of  interstate 
commerce,  and  were  therefore  sub- 
ject to  seizure  and  destruction  under 
the  state  law  by  reason  of  the  fact 
that  the  appellant  at  tiie  time  of 
seizure,  held  the  cigarettes  with  in- 
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tent  thereafter  to  break  the  pack-,- 
Bges  and  offer  the  contents  for  sale  • 
within  the  state  in  violation  of  § 
5006  oi  the  statute,  under  the  con- 
ceded facts  shown  by  the  stipula- 
tion; and  this  is  the  point  most, 
strong  relied  upon  by  appellee. 

Counsel  for  appellant  say  that 
they  have  failed  to  discover  any  case 
which  has  arisen  under  a  state  of 
facts  like  those  in  the  instant  case, 
but  they  claim  that  the  case  of  Goe 
V.  Errol,  116  U.  S.  517,  29  L.  ed. 
715,  6  Sup.  Ct.  Rep.  475,  sustains 
the  principle  they  are  contendin;? , 
for.  They  concede,  however,  that  '■, 
the  proposition  there  considered  was  ' 
not  wi&  reference  to  the  effect  of 
an  intent  in  transforming  articles  of 
interstate  commerce  into  domestic 
property,  but,  on  tiie  contrary,  the 
question  was  as  to  the  effect  of  the 
intent  of  the  owner  to  transform 
domestic  property  into  an  article  of 
interstate  commerce.  The  facts  of 
that  case*  stated  as  may  be,  are,  sub- 
stantially, that  Coe  had  cut  and 
pHed  certain  logs  upon  the  banks  of 
a  stream  for  the  purpose  and  with 
the  intent  of  transporting  them 
from  the  state  of  New  Hampshire 
into  the  state  of  Maine.  The  de- 
foidant,  the  town  of  Errol,  caused 
the  togs  to  be  assessed  under  the  au- 
thority of  the  state  law.  The  logs 
had  not  been  actually  started  in  the 
course  of  transportation  to  another 
state,  or  delivered  to  a  carrier  for 
such  transportation.  The  action 
was  brought  to  set  aside  the  assess- 
ment and  to  exempt  the  property  on 
the  ground  that  it  was  within  the 
protection  of  the  interstate  com- 
merce clause  of  the  Federal  Consti- 
tution. The  inquiry,  as  stated  by  the 
court  in  the  course  of  the  opinion, 
was  as,  to  whether  the  owner's  state 
of  mind  in  relation  to  the  goods — 
that  is,  his  intent  to  export  them, 
and  his  partial  preparation  to  do  so 
—exempts  them  from  taxation.  The 
court  f  urtiier  stated  that  there  must 
be  a  point  of  time  when  they  ceased 
to  be  governed  exclusively  by  the 
domestic  law,  and  began  to  be  gov- 
erned and  protected  by  the  national 
law  of  commercial  regulation,  and 
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that  moment  seems  to  be  a  legiti-, 
mate  one  for  this  purpose,  in  which 
they  commence  their  final  movement 
for  transportation  from  the  state  of 
their  origin  to  that  of  their  destina- 
tion ;  that  when  the  products  of  the 
farm  or  forest  are  collected,  and 
brought  in  from  the  surrounding 
country  to  a  town  or  station  serving 
as  an  entrepot  for  that  particular 
region,  whetiier  on  a  river  or  a  line 
of  railroad,  such  products  are  not 
yet  exports,  nor  are  they  in  process 
of  exportation,  nor  is  exportation 
begun  until  they  are  committed  to 
the  common  carrier  for  transporta- 
tion out  of  the  state  to  the  state  of 
their  destination,  or  have  started  on 
their  ultimate  passage  to  that  state. 
Until  then,  it  is  reasonable  to  regard 
l^em  as  not  only  within  t^e  state  of 
their  origin,  but  as  a  part  of  the 
•  general  mass  of  property  in  that- 
state,  subject  to  its  jurisdiction,  aqd 
liable  to  taxation  therein,  not  taxed 
by  reason  of  their  being  intended 
for  exportation,  but  taxed,  without 
any  discrimination,  in  the  usual  way 
and  manner  in  which  such  property 
is  taxed  in  the  state.  Gontinoing, 
the  court  said :  "What  we  have  al- 
ready said,  however,  in  relation  to 
the  products  of  a  state  intended  for 
exportation  to  another  ^tate,  will  in- 
dicate the  view  which  seems  to  us 
the  sound  one  on  that  subject,  name- 
ly, that  such  goods  do  not  cease  to 
be  part  of  the  general  mass  of  prop- 
erty in  the  state,  subject,  as  sudh,  to 
its  jurisdiction,  and  to  taxation  in 
the  usual  way,  until  they  have  been 
shipped,  or  entered  with  a  common 
carrier  for  transportation  to  an- 
other state,  or  have  been  started  up- 
on such  transportation  in  a  continu- 
ous route  or  journey." 

The  court  says  that  until  the 
property  is  actually  started  it  may 
be  sold  or  otherwise  disposed  of 
within  the  state.  In  that  case  there 
was  the  intention  alone,  and  the 
property  had  not  started  on  the 
transportation.  The  case  only  holds 
that  the  right  of  a  state  to  tax  prop- 
erty originating  within  it  continues 
until  sudi  property  is  actually  start- 
ed upon  its  interstate  transporta- 
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tlon.  Mere  intent  is  not  enough,  but 
the  intention  must  concur  with  an 
act  of  transportation  in  order  to 
terminate  the  jurisdiction  of  the 
state.  This  is  not  inconsistent  with 
our  holding  that  when  property 
which  has  been  in  course  of  inter- 
state transportation  comes  to  rest  in 
the  hands  of  its  owner,  and  there  is 
the  intent  of  the  owner  to  break  the 
original  packages  and  to  sell  the 
same  then  and  there,  would  be  in- 
consistent with  a  claim  that  the 
transportation  has  not  ceased,  or 
that  the  ultimate  destination  has  not 
been  reached.  The  intent  of  the 
owner  and  his  act  in  holding  the 
property  at  rest  both  concur.  Un- 
der the  stipulated  facts  of  the  instant 
case,  the  property  would  be  a  part 
of  the  generiil  mass  of  property  in 
the  state  at  its  destination  when,  as 
here,  the  transportation  had  entire- 
ly' ended,  and  defendants  intended 
to  break  the  packages  and  sell  their 
contents,  contrary  to  the  laws  of 
Iowa.  The  stipulation  shows  not 
only  that  it  was  the  intention  of  ap- 
pellant to  open  the  original  pack- 
ages, as  its  business  demanded,  and 
remove  the  contents  therefrom,  and 
sell  the  cigarettes  to  its  customers 
at  retail  and  wholesale  within  the 
state  of  Iowa,  and  for  the  purpose 
of  placing  the  same  in  retail  stores 
owned  by  the  plaintiff,  for  sale  at  re- 
tail in  broken  packages,  but  that 
such '  had  been  appellant's  custom 
and  method  of  handling  the  busi- 
ness for  at  least  a  year,  and  that  th6 
broken  packages  in  the  possession 
of  the  sheriff  are  not  in  the  original 
packages  as  they  were  received  in 
the  course  of  trade,  and  were  being 
kept  in  retail  stores  for  sale.  The 
property  had  been  delivered  to  the 
importer,  appellant.  There  is  no 
claim,  and  there  could  not  be  under 
the  stipulation  upon  which  the  case 
was  tried,  that  the  original  packages 
were  being  held  for  further  trans- 
portation to  any  point  of  original  or 
ultimate  destination,  or  that  they 
were  being  held  for  sale  only  in  the 
form  in  which  they  were  received. 
Any  such  intention  is  expressly  dis- 
claimed by  the  stipulated  facts. 


Counsel  quote  flrom  Shakespeare :  as 
we  recall  there  is  a  passage  some- 
where that  if  a  man  lusteth  he  is  al- 
ready guilty,  or  something  to  that 

effect. 

Counsel  for  appellant  argue  that 
a  mere  intent  may  be  changed.  But 
it  has  not  been  changed.  The  pre- 
sumption is  that  the  intent  will  con- 
tinue, and  it  did  continue,  and  exist- 
ed at  the  time  the  packages  were 
seized.  Appellee  cites  on  this  prop- 
osition: State  V.  Intoxicating  Liq- 
uors, 65  Me.  556;  Wasserboehr  v. 
Boulier,  84  Me.  165-169,  30  Am.  St. 
Rep.  344,  24  Atl.  808 ;  Cook  v.  Mar- 
shall County,  196  U.  S.  261-271,  49 
L.  ed.  471-475,  25  Sup.  Ct.  Eep. 
233;  7  Cyc.  431.  The  Intoxicating 
Liquors  Case  seems  to  be  in  point. 
There  the  defendant  had  imported 
liquors  into  the  state  of  Maine, 
which  were  in  the  original  and  un- 
broken packages  when  seized.  The 
jury  was  instructed  that  if  Black- 
well  had  them  in  his  possession  for 
the  purpose  of  breaking  the  pack- 
ages, and  with  the  intent  to  sell 
them  in  quantities  less  than  an  im- 
ported package,  by  breaking  them, 
the  Uquors  would  be  liable  to  forfei- 
ture. The  court  said  (65  Me.  at 
page  558) :  ''The  precise  point  at 
wMch  the  Federal  authority  ceases 
and  that  of  the  state  begins  has  been 
defined  in  general  terms  by  the  Su- 
preme Court  of  the  United  States. 
By  these  decisions  it  is  declared  that 
while  a  sale  of  the  goods  imported 
is  the  general  object  of  importation, 
and  the  right  of  sale  is  an  insepar- 
able incident  thereto,  still  this  inci- 
dental right  is  limited  to  a  sale  by 
the  importer  himself,  and  in  the 
original  package.  And  when  by  any 
act  of  the  importer  the  thing  im- 
ported has  become  a  component  pan 
of  the  general  mass  of  property  in 
the  state — as  when  the  original 
package  has  been  broken  np  for  use 
or  for  retail  by  the  importer,  and 
also  when  the  commodity  has  passed 
from  his  hands  into  the  hands  of  a 
purchaser — it  has  then  lost  its  dis- 
tinctive character  as  an  import  and 
has  become  subject  to  the  laws  of 
the  state.   Brown  v.  Maryland,  12 
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Wheat.  419,  6  L.  ed.  678;  License 
Cases,  5  How.  504,  574,  12  L,  ed. 
256,  288.  To  the  same  effect  are 
Pierce  v.  State,  13  N.  H.  536,  581, 
and  State  v.  Robinson,  49  Me.  285. 
A  sale  in  the  original  package  only 
being  authorized  by  the  Federal 
statute,  the  brealcing  and  selling  in 
a  less  quantity  i&  without  that  au- 
thority, and  is  within  the  prohibi- 
tion of  the  state  law ;  and  a  fixed  in- 
tent that  the  package  shall  be  broken 
and  sold  must  place  the  liquors  in 
the  same  category.  It  would  hardly 
be  considered  reasonable  that  the 
Federal  law  should  protect  property 
until  an  actual  unauthorized  sale 
were  completed,  when  the  intent  to 
make  such  a  sale  is  avowed.  Such 
'aid  and  comfort'  to  violators  of  Ihe 
internal  regulations  of  a  state'  is  not 
within  the  spirit  of  the  regulations 
of  foreign  commerce.  .  .  .  We  do 
not  perceive  any  material  difference 
in  the  two  rulings  made  at  nisi  prius. 
The  intent  to  break  and  sell  is  the 
same  in  each, — a  customer  only  be- 
ing wanted  in  each.  Whether  a  pur- 
chaser ever  calht  or  not  is  immate- 
rial,— the  intent  to  sell  whenever  an 
opportunity  occurs  being  the  mate- 
rial fact  which  works  the  forfei- 
ture." 

That  case  was  cited  with  approval 
in  the  Wasserboehr  Case. 

It  is  our  conclusion  that,  since  the 
defendant  has  admitted  that  it  in- 
tends to  break  these  packages  from 
time  to  time  and  sell  the  contents 
to  retailers,  or  dis- 
tribute the  contents 
among  its  own  re- 
tail stores,  these 
packages  have  ceased  to  be  articles 
of  interstate  commerce,  and  have 
lost  their  distinctive  character  as 
such. 

We  conclude  that  the  judgment  of 
the  District  Court  was  right,  and  it 
is  therefore  affirmed. 

Ladd,  Weaver,  Evana,  and  Ster- 
ens,  JJ.,  concur. 

Salinger,  J.,  dissenting: 

It  is  agreed  there  was  a  time  when 
the  appellant  had  the  right  to  sell 
the  cigarettes  seized  in  this  proceed- 
ing in  the  original  packages  in 
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which  it  had  imported  them;  conced- 
ed that  at  one  time  no  law  of  this 
state  gave  the  right  to  seize  these 
goods,  and  this  for  the  reason  that, 
they  were  protected  by  the  inter- 
state commerce  clause  of  the  Feder- 
al Constitution.  See  State  v.  Eckeri- 
rode,  148  Iowa,  173,  127  N.  W.  56; 
McGregor  v.  Cone,  104  Iowa,  465, 
39  L.R.A.  484,  65  Am.  St.  Rep.  522, 
73  N.  W.  1041 ;  Leisy  v.  Hardin,  13JV 
U.  S.  100,  34  L.  ed.  128,  3  Inters, 
Com.  Rep.  36,  10  Sup.  Ct.  Rep.  689 ; 
Low  v.  Austin,  13  Wall.  29,  20  L.  ed. 
517.  This  immunity  still  exists,  un- 
less the  importer  has  done  some- 
thing which  empowers  this  court  to 
declare  that  these  goods  are  no  long- 
er in  interstate  commerce.  But  one 
thing  is  asserted  to  have  worked 
this  change.  The  majority  opinion 
conceded  there  is  no  change  unless 
it  be  effected  because  "the  appellant 
at  the  time  of  the  seizure  held  the 
cigarettes  with  intent  thereafter  to 
break  the  packages  and  otter,  the 
contents  for  sale  within  the  state  in 
violation  of  §  5006b  of  the  statute." 

As  an  abstraction,  an  unexecuted 
intention  accomplishes  nothing  and 
changes  nothing.  In  Shakespeare's 
words,  speaking  of  an  unknown  sin, . 
naked  intention  is  Vas  a  thought  un- 
spoken.*' The  most  perfectly  formed 
plan  to  murder  does  not  threaten  the 
liberty  of  the  intending  murderer  sa 
long  as  what  exists  rests  merely  in ' 
unexecuted,  purpose.  A  white  house 
remains  white  despite  a  completely 
formed  intention  to  paint  it  red.  As 
an  abstraction^  then,  these  cigar- 
ettes did  not  lose  their  status  as 
being  articles  in  interstate  com- 
merce, though  their  owner  confesses 
an  intention  to  do  something  later 
which,  when  done,  will  deprive  these 
goods  of  that  status.  But»  of  course, 
the  law  can  make  the  entertaining 
of  a  specific  intent  a  material  thing. 
Statute  may  decree  that  whether  liq- 
uors may  be  seized  shall  depend  up- 
on the  intent  with'  which  the(y  are 
kept.  But  this  presupposes  power 
to  deal  with  the  liquors.  The  Fed- 
eral law  creates  the  imraimity.  If 
the  Federal  law  does  not  take  away 
its  protection  because  of  the  naked 
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intention  to  sell  in  broken  packages, 
an  express  state  statute  that  the  im- 
munity shall  end  when  such  intent  is 
formed  would  be  void.  What  is  true 
of  an  express  statute  to  that  effect 
is  equally  true  of  a  decision  to  that 
effect  on  part  of  a  state  court  of  last 
resort.  So,  while  I  asree  that  State 
V.  Intoxicating  Liquors,  65  Me.  556, 
does  hold  that  intention  may  change 
a  status  created  by  Federal  law, 
such  holding  is  not  controlling.  It 
is  surely  no  stronger  than  a  statute 
declaring  the  same  thing.  When  we 
come  to  terminating  a  protection 
created  by  Federal  law  we  must  look 
for  a  warrant  to  Federal  law  alone. 

I  am  of  opinion  that  the  Supreme 
Court  of  the  United  States  has  spo- 
ken in  terms  of  exclusion  on  this 
point;  that  it  has  affirmatively  de- 
clared  what  alone  will  remove  the 
protection  of  the  commerce  clause, 
and  that  as  intention  is  not  men- 
tioned, under  the  rule  that  what  is 
expressed  excludes  what  is  not 
named,  the  effect  of  it  is  a  holding 
that  intention  will  not  remove  this 
protection.  But  it  is  not  necessary 
to  rely  wholly  upon  this  rule  of  con- 
struction, or  upon  implication.  It 
seems  to  me  Coe  v.*  Errol,  116  U.  S. 
517,  29  L.  ed.  715,  6  Sup.  Ct.  Rep. 
475,  expressly  holds  that  intent  will 
not  change  the  relation  of  property 
to  being  in  interstate  commerce. 
True,  the  Errol  Case  declares  what 
will  put  property  under  the  protec- 
tion of  the  commerce  clause.  But 
that  does  not  change  the  principle 
involved,  and  what  is  there  held  is 
just  as  applicable  when  the  question 
is  whether  intent  will  remove  the 
protection  of  the  commerce  clause. 
If  intent  to  do  what  will  give  prop- 
erty the  Federal  protection  does  not 
effect  such  protection,  then  an  intent 
to  do  what,  if  done,  will  take  prop- 
erty out  of  interstate  commerce, 
cannot  destroy  the  protection.  If 
the  Errol  Case  settles  that  an  intent 
to  put  goods  into  interstate  com- 
merce will  not  oust  the  dominion  of 
the  state  over  property,  it  is  not 
given  to  me  to  understaiid  why  this 
does  not  as  well  settle  that  no  mere 
intention  to  do  what,  if  done,  will 


restore  the  dominion  of  the  state,  is 
operative  to  restore  such  dominion. 
As  well  say  that,  though  an  inten- 
tion to  leave  this  state  will  not  de- 
stroy the  right  to  vote  therein,  then 
an  intention  to  live  in  the  state  gives 
the  right  to  vote  therein.  The  Errd 
Case  over  and  again  declares  it  is 
dealing  with  what  will  create  a  sta- 
tus. It  defines  over  and  again  what 
acts  will  put  property  within  the 
protection  of  the  commerce  clause 
and  so  end  the  dominion  of  the  state. 
It  decides  nothing  except  whether 
intent  can  change  a  status. 

It  is  quite  adventitious  that  the 
decision  was  invoked  by  a  question 
of  whether  the  state  of  New  Hamp- 
shire might  tax  certain  property. 
Whether  it  might  so  tax  was  a  mere 
vehicle.  Surely,  the  holding  on  the 
effect  of  mere  intent  would  have 
been  tiie  same  if,  instead  of  whether 
property  might  be  taxed  by  the 
state,  the  question  had  been  wheth- 
er the  state  might  seize  and  con- 
demn that  property.  The  decision 
does  not  make  tax  law.  It  does  not 
hold  what  it  does  because  the  collec- 
tion of  a  tax  is  involved,  but  because 
specified  facts  do  not  make  the  com- 
merce clause  operative,  and  there- 
fore maintain  a  status  which  au- 
thorizes state  taxation.  The  vitals 
of  the  decision  are  not  that  goods 
may  be  taxed,  but  that  this  may  be 
done  because  inteption,  short  of  exe- 
cution, does  not  put  goods  into  in- 
terstate commerce  and  so  change  the 
power  of  a.  state  to  tax.  Suppose 
an  attempt  to  collect  a  poll  tax  and 
a  defense  that  the  state  may  not  col- 
lect it  because  the  defendant  intends 
to  remove.  I  take  it  a  decision  that 
the  defendant  must  pay,  while  de- 
ciding that  one  is  liable  for  a  poll 
tax,  would  hardly  be  classed  as  one 
making  tax  law,  and  all  would  agree 
that  the  decision  was  not  poll  tax 
law  but  "intent"  law.  The  decision 
would  not  be  a  precedent  on  tax  law 
as  such.  It  would  be  cited  only  for 
ruling  on  whether  an  intent  is  effec- 
tive to  destroy  an  existing  condition 
with  reference  to  tax  laws,  or  with 
reference  to  anything  else,  where  it 
becomes  material  to  determine  the 
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power  of  intent  to  affect  status. 
This,  and  just  this,  is  the  effect  of 
the  Enrol  Case.  In  my  opinion  it 
controls  this  case,  and  we  should 
hold  that  the  cigarettes  seized  are 
still  within  the  protection  of  Feder- 
al law. 

Gaynor,  J.,  concurs  in  this  dissent. 

Petition  for  rehearing  denied. 
Dismissed  by  the  Supreme  Court  of 
the  United  States,  March  15,  1920 
(U.  S.  Adv.  Ops.  1919-20,  p.  410), 
-  U.  S.  — ,  64  L.  ed.  — .  40  Sup.  Ct 
Rep.  345. 

ROTE. 

The  effect  which  an  unracecuted  in- 
tention to  break  up  an  oris:inal  pack- 
age has  as  withdrawing  the  goods 
trom  interstate  commerce  does  not 
wem  to  have  been  considered  in  any 
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case  other  than  the  reported  case 
(State  v,  C.  C.  Taft  Co.  ante,  390). 

Many  of  the  cases,  however,  deal- 
ing with  the  original-package  doctrine, 
have  stated  the  rule  broadly  enough 
to  negative  the  idea  that  a  mere  unex- 
ecuted intention  is  sufHcient  to  bring 
the  goods  within  the  operation  of  state 
laws.  See  cases  cited  in  the  opinion 
in  the  reported  case.  These  cases 
have  not,  however,  expressly  con- 
sidered the  effect  of  an  unexecuted 
intention.  A  writ  of  error  from  the 
decision  of  the  Iowa  court  in  the  re- 
ported case  (State  v.  C.  C.  Taft  Co.) 
was  taken  to  the  Supreme  Court  of  the 
United  States,  and  this  was  dismissed 
by  the  latter  court  for  want  of  juris- 
diction upon  the  authority  of  the  Act 
of  September  6.  1916  (39  Stat,  at  L. 
726,  727.  chap.  448,  Comp.  Stat. 
1207,  1228a.  Fed.  Stat  Anno.  Supp. 
1918,  pp.  411,  422),  §  6. 


ROYAL  INDEMNITY  COMPANY,  Appl., 

V. 

SOPHIE  K.  SANGOR  et  al.,  Respts. 

WlBOOMfn  Supreme  <7ow/ —  October  S8,  1917, 

(166  Wis.  148,  164  N.  W.  821.) 

Judgment  *  payment  induced  hy  fmad  —  recovery. 

1.  That  a  judgment,  obtained  against  a  surety  company  by  a  fraud- 
ulent conspiracy  to  induce  it  to  insure  performance  of  a  contract  by  an 
insolvent  contractor,  and  take  judgment  against  the  surety  upon  his 
default  and  divide  the  proceeds,  has  been  paid,  does  not  prevent  the 
maintenance  of  an  action  to  recover  such  payment  when  the  fraud  is 
discovered. 

[See  note  on  this  question  beginning  on  page  400.] 


—  payment  —  money  not  due  —  effect, 
2.  Honey  paid  under  a  jndgrment 
rendered  by  a  court  having  jurisdic- 
tion cannot  be  recovered  simply  be- 
cause it  is  afterwards  discovered  that 
it  was  not  due. 

[See  2  R.  C.  L.  790;  21  R.  C.  L. 
761.] 

Aflsmipeit  —  money  paid  on  judgment 

obtained  by  fraud. 

S.  Under  a  statutory  provision  giv- 
iiir  an  action  for  redress  of  any  wrong, 
Boney  paid  under  a  judgment  may  be 
neovered  where  the  judgment  was  ob- 


tained by  a  conspiracy  to  induce  a 
surety  company  to  insure  performance 
by  an  insolvent  building  contractor, 
sue  upon  the  bond  upon  the  contract- 
or's default,  and  divide  the  proceeds 
of  the  recovery. 

Action  —  character  —  law  or  equity. 

4.  An  action  to  recover  a  money 
judgment  for  damages  is  one  at  law. 
Equity  —  when  available  for  remedy. 

5.  There  can  be  no  resort  to  equi^ 
when  an  action  at  law  will  fiimisfa 
complete  and  adequate  relieaF. 

[See  10  R  C.  L.  273.] 
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Appeal  by  plaintiff  from  an  order  of  the  Circuit  Court  for  Milwaukee 
County  (Turner,  J.)  sustaining  a  demurrer  to  the  complaint  in  an  action 
brought  to  recover  damages  for  alleged  fraud,  deceit,  and  conspiracy 
of  defendants.  Reversed, 


Statement  by  Winsiow,  Ch.  J.: 
This  is  an  appeal  from  an  order 
sustaining  a  general  demurrer  to 
the  complaint,  the  substance  of 
which  complaint  is  as  follows:  The 
plaintiff  is  an  insurance  company 
which  underwrites  surety  and  cas- 
ualty risks.  Certain  of  the  defend- 
ants, owning  city  lota  in  Milwaukee 
on  which  they  proposed  to  erect 
buildings  which  would  cost,  as  pro- 
jected, more  than  $30,000,  arranged 
with  one  of  the  defendants  who  was 
a  building  contractor,  known  to  be 
irresponsible  and  insolvent,  that  he 
should  contract  to  build  the  same 
for  $20,000,  and  agreed  that  they 
would  obtain  from  the  plaintiff  sure- 
ty bonds  of  $20,000  insuring  the 
performance  of  such  contract,  by 
falsely  representing  to  plaintiff's 
agent  that  the  contractor  was  finan- 
cially responsible,  and  concealing  the 
facts  as  to  the  actual  cost  of  the 
building  and  the  secret  agreement 
with  the  contractor;  that  the  con- 
tractor should  proceed  to  construct 
the  buildings  as  far  as  his  means 
would  permit,  and  then  abandon  his 
contract,  and  the  owners  would 
thereupon  enforce  said  surety  bonds 
and  collect  their  damages  of  the 
insurance  company,  and  pay  the  con- 
tractor one  half  the  profits  de- 
rived from  the  arrangement;  that 
this  fraudulent  scheme  was  fully 
cai-ried  out;  that  the  plaintiff  was 
thus  fraudulently  induced  to  execute 
surety  undertakings  in  the  sum  of 
$20,000;  that  the  contractor  de- 
faulted ;  that,  as  the  result  of  an  ac- 
tion thereafter  brought  by  the  own- 
ers upon  the  said  surety  bonds,  the 
plaintiff,  by  reason  of  said  false 
representations  and  conspiracy,  and 
in  ignorance  of  the  real  facts,  con- 
sented that  judgment  for  $5,500  be 
taken  against  it,  paid  said  judg- 
ment, and  did  not  discover  the  facts 
as  to  said  fraud  until  after  such  pay- 
ment. Upon  these  facts  the  plain- 
tiff asks  for  vacation  of  the  judg- 
ment and  to  recover  its  damages. 


Mr  Paul  D.  Durant,  for  appellant: 

Where  a  judgment  is  admitted  to 
have  been  just  and  equitable  at  the 
time  it  was  rendered,  but  its  enforce- 
ment has  become  inequitable  because 
of  circumstances  occurring  after  its 
rendition,  the  proper  proceeding  for 
relief  is  on  the  foot  of  the  judgment, 
whether  the  aggrieved  party  was  a 
party  to  the  original  action  or  not 

Stein  v.  Benedict,  83  Wis.  603,  53 
N.  W.  891;  Zinc  Carbonate  Co.  v. 
First  Nat.  Bank,  103  Wis.  125,  74  Am. 
St.  Rep.  845,  79  N.  W.  229;  Jackson 
Mill.  Co.  v.  Scott,  130  Wis.  267,  110 
N.  W.  184;  Yates  v.  Yates,  157  Wis. 
219,  147  N.  W.  60;  Gimbel  v.  Wehr, 
165  Wis.  1,  160  N.  W.  1080. 

On  the  other  hand,  where  the  in- 
tegrity of  a  judgment  as  rendered  is 
challenged  as  being  based  upon  fraud 
in  the  subject  of  the  action,  or  fraud 
in  the  proceedings  leading  up  to  its 
entry,  then  the  proper  proceeding  is 
by  an  independent  action. 

Stowell  V.  Eldred,  26  Wis.  504;  Bor- 
ing V.  Ott,  138  Wis.  260,  19  L,R.A. 
(N.S.)  1080,  119  N.  W.  865;  Laun  v. 
Kipp,  155  Wia.  347,  6  AJi.R.  656,  145 
N.  W.  183. 

In  assuming  jurisdiction  in  such  in- 
dependent action,  a  court  in  the  exer- 
cise of  its  powers  acta  in  personam 
against  the  guilty  party,  preventing 
him  from  using  the  unconscionable 
judgment  to  defeat  the  injured  party's 
rights.  While  it  does  not  destroy  the 
former  judgment,  it  nullifies  it  in  ef- 
fect, by  tying  the  hands  of  the  guilty 
party,  so  that  the  former  jud^nent 
remains  good  in  form  but  valueless 
and  harmless  in  fact. 

Balch  V.  Beach,  119  Wis.  77,  95  N.  W. 
132;  Boring  v.  Ott,  138  Wis.  260,  19 
LJR.A.(N.S.)  1080,  119  N.  W.  865; 
Zohrlaut  v.  Mengelberg,  168  Wis.  392, 
148  N.  W.  314,  149  N.  W.  2S0;  Wash- 
burn Land  Go.  v.  White  River  Lumber 
Co.  165  Wis.  112,  161  N.  W.  547. 

The  court  having  jurisdiction  to 
deal  with  the  fraud  inherent  in  the 
Richter  contract  and  bond  may  deal 
with  the  whole  situation  as  disclosed 
in  the  supplemental  complaint,  in- 
cluding the  Sophie  K  Sangor  judg- 
ment. 

GulUckson  v.  Madson,  87  Wis.  19,  57 
N.  W.  965;  1  Pom.  Eq.  Jur.  ISO. 
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24C;  Meyer  v.  Garthwaite,  92  Wis.  576, 
66  N.  W.  704. 
Mr.  A.  W.  Richter  for  respondents. 

Winslow,  Ch.  J.,  delivered  the 
opinion  of  the  court: 

The  fraudulent  scheme  set  forth 
in  the  complaint  is  quite  remark- 
able, but  by  no  means  incredible.  If 
it  can  be  proven  by  that  quantum  of 
clear,  convincing,  and  satisfactory 
evidence  which  the  law  requires  in 
such  cases  (Boring  v.  Ott,  138  Wis. 
260,  19  L.R.A.(N.S.)  1080,  119  N. 
W.  865),  it  would  be  a  reproach  to 
the  law  if  the  wrong  inflicted  by  it 
could  not  be  redressed.  The  re- 
spondents claim  that  there  can  be  no 
recoveary,  because  the  former  judg- 
ment in  the  action  on  the  bonds  is 
res  judicata  of  all  questions  set  out 
in  the  complaint  herein,  and  that 
such  judgment  cannot  be  set  aside, 
or  even  attacked,  in  the  present  ac- 
tion. 

The  doctrine  of  the  conclusive 
effect  of  a  judgment  upon  all  ques- 
tions litigated  or  involved  in  the  ac- 
tion is  very  well  understood,  and 
needs  no  discussion  here.  Equally 
familiar  is  the  general  rule  that 
money  paid  under  a  judgment  ren- 
dered by  a  court  having  jurisdiction 
cannot  be  recovered 
pl>meir-  back  simply  because 
SSrtf  it  is  afterwards  dis- 

covered that  it  was 
not  due*  Were  the  rule  otherwise, 
litigation  and  relitigation  of  the  same 
questions  would  have  no  end.  But 
neither  of  these  principles  controls 
here.  The  facts  alleged  present  an 
elaborate  and  successful  scheme  to 
defraud  the  plaintiff,  not  a  mere 
showing  that  there  has  been  money 
paid  which  was  not  really  due. 

If  this  scheme  had  proceeded  only 
so  far  as  the  judgment,  and  had  been 
discovered  before  payment -of  the 
money,  there  would  have  been  no 
question,  under  our  decisions,  of  the 
power  and  duty  of  the  court  to  halt 
it,  and  coerce  the  conspirators,  by 
forbidding  them  to  utilize  their  ill- 
gotten  judgment.  Stowell  v.  Eldred, 
26  Wis.  504;  Balch  v.  Bsach,  119 
Wis.  77, 95  N.  W.  132 ;  Boring  v.  Ott, 
supra;  Laun  v.  .Kipp,  166  Wis.  347, 
5  A.L.R.  655,.  146  N.  W.  183.  In  all 
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these  cases  the  judgment  existed, 
just  as  here,  and  it  was  allowed  to 
remain  untouched;  but  the  parties 
obtaining  it  were  prevented  from 
using  it.  It  is  said  that  this  is  as 
far  as  a  court  of  justice  can  go,  and 
that  when  the  judgment  has  been 
paid,  though  paid  in  ignorance  of 
the  fraud,  the  court's  power  of  re- 
dressing the  wrong  ipso  facto  ceases. 
The  argument  does  _p.y„,,. 
not  appeal  to  the  Anc^  br  tnna— 
mind  seeking  to 
make  the  courts  what  they  were  in- 
tended to  be,  namely,  a  place  for  the 
doing  of  justice,  rather  then  a  place 
for  applying  the  rules  of  a  game.  It 
seems  to  offer  a  prize  to  the  most 
able  rogue;  it  says  to  the  wrong- 
doer: If  you  can  successfully  con- 
ceal your  fraud  until  you  have  ob- 
tained the  money,  the  law  will  view 
the  matter  with  complacency ;  but  if 
you  are  so  unskilful  that  you  cannot 
keep  your  scheme  dark  until  the 
judgment  has  been  collected,  the  law 
will  step  in. 

No  good  reason  is  perceived  why 
any  such  distinction  should  be 
drawn.  The  judgment  is  just  as 
much  res  judicata  in  one  case  as  the 
other.  If,  in  the  cases  above  cited, 
justice  could  be  done  by  simply  co- 
ercing the  party,  there  is  no  logical 
reason  why  justice  cannot  be  done 
by  coercing  the  parties  in  such  a  case 
as  is  here  alleged;  the  judgment  in 
both  cases  being  allowed  to  remain 
of  record  untouched.  One  might  en- 
ter upon  an  extended  discussion 
here  of  the  powers  of  a  court  of 
equity,  the  functions  and  limitations 
of  the  bill  of  review,  and  the  arti- 
ficial rules  which  abounded  prior  to, 
and  even  since,  the  adoption  of  the 
Code;  but  it  would  serve  no  good 
puzix)se.  Much  of  this  lore  is  now 
of  interest  only  to  the  historian  or 
the  seeker  after  legal  curios. 

Our  Code  gives  an  action  for  "the 
redress  ...  of  a  wrong."  Wis. 
Stat.  1915,  §  2595.  If  the  allega- 
tions of  the  complaint  be  true,  a 
great  wrong  has  been  committed 
here.  The  provisions  of  §  2832,  Wis. 
Stat.  1916,  have  no  application.  It 
is  not  meant  by  this  that  the  mere 
presence  of  fraud  will  prevent  the 
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obtaining  of  relief  under  that  sec- 
tion, provided  the  conditions  named 
in  the  section  be  present,  but  merely 
that  the  purpose  of  that  section  is  to 
afford  relief  from  the  eifect  of  mis- 
takes, accidents,  and  inadvertences, 
and  not  to  provide  a  means  of  recov- 
ering damages  against  conspirators 
for  a  successful  fraud.  A  civil  ac- 
tion against  the  conspirators  is 
therefore  the  rem- 
"""S'te  edy  under  the  Code. 
jndRiueDt  Whether   that  ac- 

tion be  an  action  in 
equity  or  an  a<;tion 
at  law  is  of  no  importance  under  the 
present  practice,  except  for  the  fact 
that  the  state  Constitution  (§  5,  art. 
1)  guarantees  to  a  litigant  the  right 
to  a  jury  trial  in  all  cases  "at  law;" 
hence  it  is  necessary  to  determine 
whether  the  present  action  be  an  ac- 


oMained  br 
fraud. 


tion  at  law  or  in  equity,  in  order  to 
determine  the  proper  method  of 

trial. 

In  our  judgment,  it  is  clearly  an 
action  at  law.  The  only  relief  ob- 
tainable  or   appro-  ^„„_efcar«- 

pnate  is  a  money  tei^iaw  or 
judgment  for  dam-  wity. 
ages.    This  is  the  characteristic 
judgment  in  an  action  at  law. 

Hence  it  follows  necessarily  that 
an  action  at  law  furnishes  complete 
and  adequate  relief,  and  when  that 
is  the  case  there  is  no  excuse  for  re- 
sorting to  equity,  B,«itT-wfc«n 
because  the  equit-  available  to* 
able  action  only  lies 
when  there  is  no  adequate  remedy 
at  law.  This  is  fundamental 

Order  reversed,  and  action  re- 
manded, with  directions  to  overrule 
the  demurrers  to  the  complaint. 


ANNOTATION. 

ftk^kt  to  racovor  bade  in  an  action  at  law  mcney  pud  upon  an  aanrting  judg- 
ment, procored  by  <»*  groanded  <»  frand  or  nditake. 


It  will  be  seen  that  It  is  held  in  the 
reported  case  (Royal  Indemnity  Co. 
V.  Sangor,  ante,  397)  that  the  plain- 
tiff, having  consented  to  the  entry  of 
a  judgment  and  having  paid  that  judg- 
ment, could  bring  an  action  at  law  to 
recover  back  the  money  paid,  on  the 
ground  that  the  judgment  was  baaed 
upon  fraud,  although  the  judgm«tt 
had  not  been  set  aside  before  the  ac- 
tion was  brought.  The  court  reverses 
an  order  of  the  court  below  sustain- 
ing a  general  demurrer  to  the  com- 
plaint in  which  the  plaintiff  asks  for 
vacation  of  the  said  judgment  and  for 
damages.  It  will  be  noticed  that  the 
court  points  out  that,  in  cited  cases 
restraining  the  use  of  a  judgment,  the 
judgment  remained  untouched,  and 
that  it  states:  ''The  only  relief  ob- 
tainable or  appropriato  is  a  money 
judgment  for  damages.  .  .  .  Hence, 
it  follows  necessarily  that  an  action 
at  law  furnishes  complete  and  ade- 
quate relief,  and  when  that  is  the  case 
there  is  no  excuse  for  resorting  to 
equity."  If  this  decision  means  that 
the  original  judgment  remains  un- 


touched, it  is  at  least  not  1b  accord 

with  the  usual  practice. 

In  De  Medina  v.  Grove  (1846)  10  Q. 
B.  170,  116  Eng.  Reprint,  67.  the  plain- 
tiff brought  an  action  for  money  had 
and  received  to  recover  an  ^cess  of 
money  levied  upon  an  executioi^  on 
toe  ground  that  the  judgment  had 
been  partially  satisfied  and  that  the 
execution,  though  for  less  than  the 
amount  recovered,  was  for  more  than 
was  actually  remaining  due.  In  or- 
dering a  nonsuit  the  court  said:  "We 
are  clearly  of  opinion  that  this  action 
is  not  maintainable,  and  thdt  the  en- 
tire or  partial  validity  of  a  judgment, 
good  upon  the  face  of  it,  cannot  be 
inquired  into  in  this  form  of  action; 
and  that  the  only  remedy  in  such  a 
case  is  by  application  to  the  equi- 
toble  jurisdiction  of  the  court,  or  to 
a  court  of  equity.  If  such  an  ac- 
tion as  the  present  would  lie,  great 
inconsistency  might  follow.  The 
court  might  refuse,  upon  application, 
to  interfere  with  the  judgment  or  exe- 
cution, and  yet,  if  such  an  action  could 
be  brought,  the  defendant  in  the  orig- 
inal action  might  recover  the  money 
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levied,  and  so  defeat  both  jud^ent 
and  execution.  If  there  was  any  fraud 
in  the  case,  that  might  be  a  ground 
for  the  interference  of  the  court  to 
set  aside  the  judgment  or  the  execu- 
tion; but,  whilst  both  remain  unre- 
versed, it  would  be  contrary  to  prin- 
ciple to  reverse  tfaem  in  effect  by  an 
action  to  recover  back  the  amount 
levied.  No  case  was  cited,  nor  are 
we  aware  of  any  that  could  be  cited, 
to  warrant  such  a  proceeding ;  and  we 
are  therefore  of  opinion  that  the  rule 
should  be  absolute  for*  a  nonsuit." 

There  is,  however,  at  least  one  case 
where  an  action  for  money  had  and 
received  was  sustained  to  recover 
back  money  paid  upon  an  existing 
judgment,  founded  upon  a  mistake. 
Thus  in  Lazell  v.  Miller  (1818)  15 
Masa.  207,  the  defendant,  having  re- 
covered a  judgment  against  A,  levied 
execution  against  A's  undivided  share 
of  certain  real  property;  thereafter 
he  recovered  judgment  against  the 
plaintiff,  who  was  tenant  in  common 
with  A,  for  a  share  of  the  rents  and 
profits  colfected  by  the  plaintiff,  which 
judgment    the    plaintiff  satisfied. 


Thereafter  the  defendant's  judgment 

against  A  was  reversed  upon  error. 
It  was  held  that  the  plaintiff  was  en- 
titled to  recover  of  the  defendant,  in 
an  action  for  money  had  and  received, 
the  amount  of  the  judgment  recovered 
by  the  defendant  against  the  plaintiff 
for  the  said  rents  and  profits,  al- 
though that  judgment  had  not  been 
reversed.  The  court  said:  "But  the 
defendant  objects  that  the  judgment 
under  which  he  received  the  money  is 
still  in  full  force,  and  that  it  is  not 
competent  to  the  plaintiff  now  to  go 
into  the  merits  of  that  judgment,  or 
again  to  try  that  action.  ...  He 
has  it  not  in  his  power  to  reverse  that 
judgment  by  writ  of  error.  Having  a 
legal  right  to  the  money  which  he  now 
demands,  it  would  not  be  right  to  turn 
him  over  to  his  petition  for  a  review. 
By  awarding  him  the  money  he  paid 
under  a  mistake  of  the  facts,  we  do 
not  violate  any  principle.  The  judg- 
ment was  right,  nor  does  the  present 
action  impeach  It;  but  the  defendant 
has  no  right,  from  posterior  circum- 
stances, to  retain  the  proceeds  of  it." 

B.  B.  B. 


JOHN  GRANT  LTMAN,  alias  Henry  H.  Howe,  alias  A.  C.  Brown,  Appt.^ 

V. 

STATE  OF  MARYLAND. 
Ifantfamt  Cmut  of  Appeals  —  February  IS,  1930, 
Hd.  — ,  109  Atl.  648.) 

Forjrery  —  use  of  fictitious  name. 

1.  The  offense  of  forgery  may  exist  even  though  the  name  used  be 
an  assumed  or  fictitious  one,  when  it  is  shown  that  it  was  used  with 
intent  to  defraud.  y 

ISee  note  on  this  question  beginning  on  page  407.] 


Indictment  —  forgery  by  use  of  fic- 
tiHons  name  —  necessary  allega- 
tl<ms. 

2.  An  indictment  for  forgery  in  the 
ose  ct  a  fictitious  name  need  not  dis- 
close tiie  facts  and  circumstances 
under  which  the  fictitious  name  was 
placed  upon  IJie  paper. 

False  pretenses  —  passing  of  wortti- 
less  check. 

3.  A  prosecution  under  a  general 
statate  for  false  pretenses  in  passing 

»  AL.B.— 26. 


a  worthless  check  is  not  prevented  by 
the  enactment  of  a  statute  declaring 
that  one  passing  such  check  shall  be 
deemed  to  have  obtained  the  proceeds 
thereof  by  a  false  pretense  and  mak- 
ing the  giving  of  such  check  prima 
facie  evidence  of  intent  to  defraud. 
Evidence  —  foi^rery  —  other  similar 
acts. 

4.  In  a  prosecution  for  false  pre- 
tenses in  obtaining  property  by  means 
of  a  worthless  check,  evidence  is  ad- 
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missible  of  the  giving  of  similar 
checks  to  other  persons  at  about  the 
time  of  the  offense  alleged,  as  tend- 
ing to  show  intent  to  defraud  and  a 


scheme  to  obtain  goods  wherever  and 
from  whomsoever  possible  by  means 
of  false  checks. 

tSee  11  'b.  C.  L.  867.] 


Appeal  by  defendant  from  a  judgrment  of  the  Criminal  Court  of  Balti- 
more City  (Heuisler,  J.)  convicting  him  of  forgery  or  obtaining  money 
by  false  pretenses.  Affirmed, 

The  facts  are  stated  in  the  opinion  of  the  court. 


Mr.  Albert  S.  J.  Owens  for  appel- 
lant. 

Messrs.  Albert  C.  Ritchie,  Attorney 
General,  Ogle  Marbury,  Assistant 
Attorney  General,  and  Harry  W.  Nice 
for  the  SUte. 

Pattlson,  J.,  delivered  the  opinion 
of  the  court: 

The  indictment  upon  which  the 
appellant,  John  Grant  Lyman,  was 
tried  and  convicted  in  the  criminal 
court  of  Baltimore  city  and  sen- 
tenced to  the  Maryland  penitentiary 
for  the  term  of  ten  years,  consists 
of  three  counts.  It  was  charged  in 
the  first  "that  John  Grant  Lyman, 
otherwise  called  Henry  H.  Howe, 
otherwise  called  A.  O.  Brown,  .  .  . 
feloniously  did  falsely  make,  forge, 
and  counterfeit,  and  cause  and  pro- 
cure to  be  falsely  made,  forged,  and 
counterfeited,  and  willingly  aid  and 
assist  in  falsely  making,  forging, 
altering,  and  counterfeiting,  a  cer- 
tain bill  of  exchange,  to  wit,  a  cer- 
tain check,  of  tenor,  purport,  and 
effect  following,  to  wit: 

"No.  25. 

Baltimore,  Md.,  Dec.  7, 1918. 
"A.    O.    Brown,  Investments. 
$188.86. 

"Pay  to  the  order  of  G.  W.  Rob- 
ertson one  hundred  eighty-eight 
8%oo  dollars. 

"To  the  American  Bank,  Philadel- 
phia, Pa. 

"A.  O.  Brown. 

— with  intent  then  and  there  to  de- 
fraud," etc. 

He  was  charged  in  the  second 
count  with  uttering  said  check,  and 
in  the  third  with  unlawfully  obtain- 
ing from  the  party  therein  named, 
by  a  certain  false  pretense,  bonds 
issued  and  granted  by  the  United 
States  government. 

In  response  to  a  demand  therefor 
as  to  the  false  pretense  intended  to 


be  given  in  evidence  under  the  third 
count  of  the  indictment,  the  state 
filed  the  following  bill  of  particu- 
lars :  "That  the  said  false  pretense 
consisted  in  the  representation  that 
a  certain  written  paper  given  to  Guy 
W.  Robertson  on  the  7th  day  of 
December,  in  the  year  of  our  Lord 
nineteen  hundred  and  eighteen,  in 
the  city  of  Baltimore,  state  of  Mary- 
land, by  May  Shade,  who  was  then 
and  there  the  agent  of  the  said  John 
Grant  Lyman,  which  said  written 
paper  is  as  follows : 

"No.  26. 

Baltimore,  Md.,  Dec.  7. 1918. 
"A.    0.    Brown,  Investments. 
$188.85. 

"Pay  to  the  order  of  G.  W.  Roberta 
son  one  hundred  eighty-eight  ^%<ii 
dollars. 

'To  the  American  Bank,  Philadel- 
phia, Pa. 

"A.  0.  Brown. 

— was  then  and  there  a  good  and 
genuine  check  for  the  payment  of 
$188.85  current  money,  and  which 
the  said  John  Grant  Lyman  then 
and  there  well  knew  to  be  worthless 
and  of  no  value,  the  said  written 
paper  having  been  signed  In  blank 
by  the  said  John  Grant  Lyman  un- 
der the  name  of  A.  0.  Brown,  and 
the  blanks  afterwards  filled  in  by 
the  said  May  Shade  in  accordance 
with  directions  given  by  the  said 
John  Grant  Lyman." 

Exceptions  filed  to  the  bill  of  par- 
ticulars were  overruled.'  A  de- 
murrer was  entered  to  the  first  and 
second  counts  of  the  indictment,  and 
a  motion  was  filed  to  quash  the  third 
count.  The  demurrer,  as  well  as 
the  motion  to  quash,  was  overruled; 
whereupon  the  appellant  pleaded  not 
guilty,  and  the  case  proceeded  to 
trial.   In  the  course  of  the  trial  a 
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number  of  exceptions  were  taken  to 
the  rulings  of  the  court  upon  the  ad- 
mission of  evidence,  and  at  the  con- 
clusion of  the  evidence  the  defend- 
ant asked  that  the  state  be  required 
to  elect  upon  which  count  or  counts 
it  desired  to  ask  conviction.  This 
oration  being  overruled,  an  excep- 
tion to  the  court's  rulings  thereon 
was  taken. 

The  chief  question  presented  by 
this  appeal  is  upon  the  ruling  of  the 
court  OH  the  demurrer  to  the  first 
and  second  counts  of  the  indictment. 

The  statute  of  this  state  (§  41  of 
article  27  of  vol.  3  of  the  Code), 
upon  the  ofifense  of  forgery,  pro- 
vides that  "any  person  who  shall 
falsely  make,  forge,  or  counterfeit, 
or  cause  or  procure  to  be  falsely 
made,  forged  or  counterfeited,  or 
willingly  aid  or  assist  in  falsely 
making,  forging,  altering  or  coun- 
terfeiting any  .  .  .  bill  of  ex- 
change .  .  .  with  intention  to  de- 
fraud any  person  whomsoever,  or 
shall  utter  or  publish  as  true  any 
false,  forged,  altered  or  counter- 
feited ...  bill  of  exchange 
.  .  .  shall  be  deemed  a  felon,  and 
on  being  convicted  thereof  shaJl  be 
sentenced  to  the  penitentiary  for 
not  less  than  one  nor  more  than  ten 
years." 

It  will  be  seen  by  a  comparison  of 
tiie  statute  with  the  first  and  second 
counts  of  the  indictment  that  the 
forgery  therein  charged  is  in  the 
language  of  the  statute.  The  true 
name  of  the  defendant,  as  charged 
in  the  indictment,  is  John  Grant 
Lyman,  while  the  name  "A.  O. 
Brown"  appearing  to  the  check  was 
an  assumed  name,  used  by  the  de- 
fendant in  his  alleged  purpose  or 
intent  to  defraud. 

The  contention  is  made  that,  as 
the  defendant  used  an  assumed  or 
fictitious  name,  not  the  name  of  an- 
other person,  the  offense  of  forgery 
was  not  committed.  This  question, 
though  decided  by  the  English 
courts  and  other  courts  of  this  coun- 
try, has  never  been  before  this  court 
80  far  as  we  have  been  able  to  dis- 
cover, but  by  the  great  weight  of 
authority  both  in  England  and  this 
tountry  it  is  now,  we  think,  well  set- 
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tied  that  the  offense  of  forgery  msiy 
exist  even  though 
the  name  used  be  an  ^^JSTS^S.' 
assumed  or  ficti- 
tious one,  when  it  is  shown  that  it 
was  used  with  the  intention  to  de- 
iraud.  Rex  v.  Sheppard,  1  Leach,  C, 
L.  226, 2  East,  P.  C.  967,  Russ.  &  R. 
C.  C.  169 ;  Rex  v.  Whiley,  Russ.  &  R. 
C.  C.  90;  Rex  v,  Marshall,  Russ.  &  R. 
C.  C.  75 ;  Rex  v.  Francis,  Russ.  &  R. 
C.  C.  209 ;  Rex  v.  Holland,  1  Leach,  C. 
L.  83 ;  2  East,  P,  C.  958 ;  Rex  v.  Tay- 
lor, 1  Leach,  C.  L.  214,  2  East,  P.  C. 
690 ;  Whart.  Grim.  Law,  §  659 ;  Gom. 
V.  Costello,  120  Mass.  370 ;  State  v. 
Wheeler,  20  Or.  192,  10  L.R.A.  779, 
23  Am.  St.  Rep.  119,  25  Pac.  394; 
13  Am.  &  Eng.  Enc.  Law,  2d  ed. 
1088 ;  State  v.  Kelliher,  49  Or.  77,  88 
Pac.  867 ;  Maloney  v.  State,  91  Ark. 
485,  134  Am.  St.  Rep.  83,  121  S.  W. 
728,  18  Ann.  Gas.  480 ;  Harmon  v. 
Old  Detroit  Nat.  Bank,  153  Mich.  73, 
17  L.R.A.(N.S.)  514,  126  Am.  St. 
Kep.  467,  116  N.  W.  617;  United 
States  v.  Turner,  7  Pet.  132,  8  L.  ed. 
633;  12  R.  C.  L.  151. 

In  the  early  case  of  Rex  v.  Shep- 
pard, supra,  the  defendant  bought 
silverware  of  the  prosecutor,  and  in 
payment  therefor  gave  to  him  a 
draft  indorsed  with  the  name  of  "H, 
Turner,  Esq.,"  his  true  name  being 
Sheppard.  The  prosecutor  testified 
that  he  gave  credit  to  the  prisoner, 
not  to  the  draft,  the  prisoner  being  a 
stranger  to  him.  The  jury  found 
the  prisoner  guilty,  and  on  a  case 
reserved  on  the  question  whether  it 
could  amount  to  the  crime  of  for- 
gery, as  the  prosecutor  had  sworn 
that  he  gave  credit  to  the  prisoner, 
not  to  the  draft,  the  twelve  judges 
were  unanimously  of  the  opinion 
that  the  conviction  was  right ;  "for 
it  was  a  false  instrument  not  drawn 
by  any  such  person  as  it  purported 
to  be,  and  the  using  a  fictitious  name 
was  only  for  the  purpose  of  deceiv- 
ing." 

The  same  question  was  also  de- 
cided in  the  later  case  of  Rex  v. 
Whiley,  supra.  There  it  was  said 
(quoting  from  the  syllabus) : 
"Where  the  name  made  use  of  by 
the  prisoner  in  the  forged  instru- 
ment was  assumed  by  him  with  the 
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intention  of  defraudinir  the  iirosecu- 
tor,  a  conviction  for  forgery  was 
held  to  be  right,  though  the  prison- 
er's real  name  would  have  carried 
with  it  as  much  credit  as  the  as- 
sumed name." 

And  to  the  same  effect  are  the 
cases  of  Rex  v.  Francis,  Rex  v. 
Marshall,  Rex  v.  Bolland,  and  Rex  v. 
Taylor. 

In  Wharton's  Criminal  Law,  vol. 
1,  §  659,  it  is  said :  "It  is  forgery  to 
sign  a  money  order  in  an  assumed 
name,  if  the  name  were  assumed  to 
defraud  the  person  to  whom  such 
order  was  given,  though  the  prison- 
er was  known  to  the  prosecutor  only 
by  the  assumed  name." 

In  support  of  this  statement  he 
cites  the  case  of  Rex  v.  Francis, 
supra. 

The  principle  laid  down  in  these 
early  English  cases  was  followed  in 
Com.  V.  Costello,  120  Mass.  370, 
where  it  is  said:  "There  may  be  a 
forgery  by  the  use  of  a  fictitious 
name,  as  well  as  by  the  use  of  a  per- 
son's own  name,  if  the  intent  exists 
to  commit  a  fraud  by  deception  as 
to  the  identity  of  the  person  who 
uses  the  name." 

In  the  still  later  case  of  State  v. 
Wheeler,  20  Or.  192,  10  L.R.A.  779, 
23  Am.  St.  Rep.  119,  25  Pac.  394,  de- 
cided in  December,  1890,  the  su- 
preme court  of  Oregon,  after  citing 
and  quoting  approvingly  from  a 
number  of  the  cases  that  we  have 
cited,  including  Com.  t.  Costello, 
held  that  a  promissory  note  given 
by  the  defendant,  Edvrard  Wheeler, 
'  in  the  name  of  John  Williams,  a  fic- 
titious person,  with  an  intent  to  de- 
fraud, was  forgery. 

In  13  Am.  &  Eng.  Enc.  Law,  2d  ed. 
p.  1088,  it  is  said:  "To  constitute 
forgery,  the  name  alleged  to  be 
forged  need  not  be  that  of  any  per- 
son in  existence.  It  may  be  wholly 
fictitious,  if  the  instrument  is  made 
or  altered  with  intent  to  defraud." 

And  in  the  case  of  Maloney  v. 
State.  91  Ark.  486, 134  Am.  St.  Rep. 
83, 121  S,  W.  728,  18  Ann.  Cas.  480, 
decided  so  late  as  October  4,  1909, 
the  supreme  court  of  Arkansas 
quoted  with  approval  what  is  said  in 
13  Am.  &  Eng.  Enc.  Law. 
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In  the  case  of  United  States  v. 
Turner,  7  Pet.  132,  8  L.  ed.  633,  the 
party  was  charged  with  the  forgery 
of  an  attempt  to  pass  a  certain 
paper  writing  in  imitation  of  and 
purporting  to  be  a  bill  or  note  issued 
by  the  president,  directors,  and  com- 
pany of  the  Bank  of  the  United 
States.  The  note  was  signed  with 
the  name  of  John  Huske,  who  hi^ 
not  been  at  any  time  the  president 
of  the  Bank  of  the  United  States, 
and  was  countersigned  by  the  name 
of  John  W.  Sanford,  who  at  no  time 
was  cashier  of  the  bank,  although 
both  of  said  persons  were  indirectly 
connected  with  said  bank  in  other 
capacities.  Judge  Story,  speaking 
for  the  court  in  t'hat  case,  said: 

"It  is  wholly  immaterial  whether 
the  bill  attempted  to  be  passed  be 
signed  in  the  name  of  real  or  fic- 
titious persons,  or  whether  it  would, 
if  genuine,  be  binding  on  the  bank  or 
not.  .  .  .  The  public  mischief 
would  be  equally  great  whether  the 
names  were  those  of  the  genuine 
officers,  or  of  fictitious  or  unauthor- 
ized persons.   .   .  . 

"Upon  examining  the  English  au- 
thorities upon  the  subject  of  forgery 
and  the  utterance  of  count«feit 
paper,  they  appear  to  us  fully  to 
justify  and  support  a  similar  doc- 
trine. It  is,  for  instance,  clearly  set- 
tled that  the  making  of  a  false  in- 
strument, which  is  the  subject  of 
forgery,  with  a  fraudulent  intent, 
although  in  the  name  of  a  nonexist- 
ing  person,  is  as  much  a  forgery  as 
if  it  had  been  made  in  the  name  of 
a  person  known  to  exist,  and  to 
whom  credit  was  due." 

The  indictment  charging  John 
Grant  Lyraian  with  the  commission 
of  the  offense  refers  to  him  as  other- 
wise called  A.  0.  Brown,  whose  sig- 
nature is  affixed  to  the  check,  and 
because  of  this  fact  the  defendant 
contends  that  the  facts  and  circum- 
stances under  which  that  name  was 
placed  to  the  check,  showing  by  its 
use  an  intention  to  deceive,  should 
have  been  disclosed  by  the  indict- 
ment. This,  in  our  opinion,  was  not 
necessary.  The  indictment,  which 
is  in  the  language  of  the  statute, 
charges  the  defendant  with  falsely 
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making  the  check  to  which  he  placed 
the  assumed  name  of  A.  O.  Brown, 
with    an    intention    to  defraud. 
Whether  the  check  was  made  with 
fraudulent  intention  was  a  matter 
for  the  jury  to  determine  after  hear- 
ing the  &cts  and  circumstances  un- 
der which  it  was  si^rned,  but  it  was 
not  essential  to  the 
sufficiency  or  valid- 
«f  ■ctiiioBs        ity  of  the  indict- 
wr^i«sauoM«.  ment  that  it  should 
contain  such  facts 
and  circumstances. 

As  was  said  in  Com.  v.  Costello, 
supra:  "Whether  the  name  was 
used  in  the  particular  instance  with 
intent  to  defraud  by  a  deception  as 
to  the  identity  of  the  person  whose 
signature  is  affixed  is  always  a  ques- 
tion of  fact  for  the  jury." 

The  tiiird  count  in  the  indictment/ 
which  is  known  in  these  proceedings 
as  the  false  pretense  count,  charged 
that  "John  Grant  Lyman,  otherwise 
called  Henry  H.  Howe,  otherwise 
called  A.  O.  Brown,  ...  by  a 
certain  false  pretense  by  him  then 
and  there  made  to  Guy  W.  Robert- 
son with  intent  then  and  there  to  de- 
fraud, he,  the  said  John  Grant  Ly- 
man, otherwise  called  Henry  H. 
Howe,  otherwise  called  A.  O.  Brown, 
then  and  there  well  knowing  the 
said  pretense  to  be  then  and  there 
false  (which  said  false  pretense 
was  not  then  and  there  a  mere 
promise  for  future  payment,  and 
was  not  then  and  there  a  mere  prom- 
iae  for  future  payment  not  intended 
to  be  performed),  unlawfully,  know- 
ingly, and  designedly  did  obtain 
from  Guy  W.  Robertson  four  bonds, 
issued  and  granted  by  and  under  the 
authority  of  the  United  States,  each 
bond  of  the  value  of  ?50  current 
money,  of  the  goods  and  chattels, 
nwneys  and  property,  of  Guy  W. 
Bobertaon." 

This  count  of  the  indictment  is 
rased  upon  §  122  of  article  27  of  the 
Code,  which  provides  that  "any  per- 
«m  who  shall  by  any  false  pretense 
obtain  from  any  other  person  any 
chattel,  money  or  valuable  security, 
*ith  intent  to  defraud  any  person  of 
the  same,  shall  be  guilty  of  a  mis- 
wmeanor,    and    being  convicted 
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thereof  shall  be  liable,  at  the  discre- 
tion of  the  court,  to  be  punished  by 
fine  and  imprisonment,  or  by  con- 
finement in  the  penitentiary  for  not 
less  than  two  years  nor  more  than 
ten  years,  as  the  court  shall  award : 
,  .  .  Provided  .  .  .  that  a  mere 
promise  for  future  payment,  though 
not  intended  to  be  performed,  shall 
not  be  sufficient  to  authorize  a  con- 
viction under  this  section." 

Section  498  of  article  27  of  the 
Code  provides  that  "in  any  indict- 
ment for  false  pretenses  it  shall  not 
be  necessary  to  state  the  particular 
false  pretenses  intended  to  be  relied 
on  in  proof  of  the  same,  but  the  de- 
fendant, on  appUcation  to  the  state's 
attorney  before  the  trial,  shall  be 
entitled  to  the  names  of  the  wit- 
nesses and  a  statement  of  the  false 
pretenses  intended  to  be  given  in 
evidence." 

The  defendant  availed  himself  of 
the  right  conferred  upon  him  by  the 
aforegoing  section  of  the  Code,  and 
asked  for  a  bill  of  particulars  as  to 
the  false  pretense  intended  to  be 
given  in  evidence  under  such  count 
of  the  indictment.  The  state  in 
response  thereto  filed  a  bill  of  par- 
ticulars, which  we  have  already  set 
out  in  this  opinion. 

In  the  bill  of  particulars  it  is  al- 
leged that  the  false  pretense  "con- 
sisted in  the  representation"  that 
the  check  above  mentioned  and  re- 
ferred to,  signed  by  the  defendant 
in  the  name  of  A.  0.  Brown,  and 
given  to  Guy  W.  Robertson  by  one 
May  Shade,  agent  of  the  said  de- 
fendant, "was  then  and  there  a  good 
and  genuine  check"  for  the  payment 
of  the  amount  therein  stated,  etc., 
"and  which  the  said  John  Grant 
Lyman  then  and  there  well  knew  to 
be  worthless  and  of  no  value." 

The  defendant  excepted  to  the  bill 
of  particulars  because,  as  we  under- 
stand him,  the  disclosures  made  by 
it  involved  the  giving  of  a  check 
upon  a  bank  in  which  the  defendant 
had  no  funds  from  which  it  could  be 
paid ;  his  contention  being  that  since 
the  passage  of  Acts  1914,  chap.  281, 
which  is  now  article  27,  §  123,  of  the 
Code,  there  can  be  no  prosecution 
under  §  122,  where  the  giving  of  a 
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worthless  check  is  involved,  but  in 
all  such  cases  the  prosecution  must 
be  under  §  123.  This,  in  bur  opinion, 
in  not  the  effect  of  the  passage  of 
that  act. 

Section  123  provides  that  "every 
person  who,  with  intent  to  cheat  and 
defraud  another,  shall  obtain  money, 
credit,  goods,  wares  or  anything  of 
value  by  means  of  a  check,  draft  or 
any  other  negotiable  instrument  of 
any  kind  drawn  upon  any  bank,  per- 
son, firm  or  corporation,  not  in- 
debted to  drawer,  or  where  he  has 
not  provided  for  the  payment  or 
acceptance,  and  the  same  be  not 
paid  upon  presentation,  shall  be 
deemed  to  have  obtained  such 
money,  credit,  goods  or  things  of 
value  by  means  of  a  false  pretense, 
and  upon  conviction,  shall  be  fined 
or  imprisoned,  or  both,  as  provided 
in  §  122  of  this  article,  at  the  discre- 
tion of  the  court.  The  giving  of  the 
aforesaid  worthless  check,  draft  or 
negotiable  instrument  shall  be 
prima  facie  evidence  of  intent  to 
cheat  or  defraud;  provided  that  if 
such  person  shall  deposit  with  the 
drawee  of  such  paper  within  ten 
days  thereafter  funds  sufficient  to 
meet  the  same,  with  all  costs  and  in- 
terest which  may  have  accrued,  he 
shall  not  be  prosecuted  under  this 
section,  and  no  prosecution  either  by 
presentment,  indictment  or  other- 
wise, shall  be  instituted  or  com- 
menced until  after  the  expiration  of 
said  period  of  ten  days." 

This  statute,  in  substance,  pro- 
vides that  money  or  other  things 
therein  named,  obtained  by  the  giv- 
ing of  a  worthless  check  or  other  in- 
strument, as  therein  stated,  shall  be 
deemed  to  have  been  obtained  by 
means  of  false  pretenses,  where  the 
same  was  done  with  the  intention  to 
cheat  and  defraud,  and  ''the  giving 
of  the  aforesaid  worthless  check, 
draft,  or  negotiable  instrument  shall 
be  prima  facie  evidence  of  intent  to 
cheat  or  defraud,"  subject  to  the 
provision  that  follows.  By  both 
statutes  there  mast  be  an  intent  to 
defraud. 

In  §  122  the  burden  of  showing 
such  fraudulent  intent  is  on  the 


state,  while  in  §  123  the  burden 
shifts  to  the  defendant,  when  it  is 
shown  that  a  worthless  check  has 
been  given,  as  stated  in  that  section, 
because  of  the  provision  therein  con- 
tained that  the  existence  of  such 
facts  shall  be  prima  facie  evidence 
of  the  intent  to  cheat  or  defraud. 

The  effect  of  §  123  is  to  relieve 
the  state  of  the  burden  of  proving 
such  intent  to  defraud,  when  certain 
facts  mentioned  in  the  statute  are 
shown  to  exist,  but  it  was  never  in- 
tended that,  because  a  worthless 
check  was  involved  ^...^  p«t««. 
in  the  fraudulent  -paB»inK  of 
transaction,  the  de- 
fendant  could  not  be  prosecuted 
under  §  122,  when  the  state  was 
ready  and  willing  to  assume  the  bur- 
den of  showing  the  existence  of 
such  intent  to  defraud  by  evidence 
such  as  false  statements  of  the  de- 
fendant as  to  existing  facts  made  in 
connection  with  the  giving  of  the 
check. 

It  could  hardly  have  been  the  in- 
tention of  the  legislature  to  confine 
the  prosecution  in  such  cases  to  § 
123,  when  under  that  section  "no 
prosecution  either  by  presentment, 
indictment,  or  otherwise,  shall  be  in- 
stituted or  commenced  until  after 
the  expiration  of  said  period  of  ten 
days."  In  that  time  opportunities 
of  escape  would  be  afforded  the  of- 
fender, and  in  many  instances  he,  by 
reason  of  such  delay,  would  evade 
prosecution,  although  it  could  have 
been  shown,  if  tried  under  §  122, 
that  he  had  made,  in  connection  with 
the  giving  of  such  worthless  check, 
many  false  statements  as  to  exists 
ing  facts,  clearly  showing  an  intent 
to  cheat  and  defraud.  Such  could 
not  have  been  the  intention  of  the 
legislature.  The  court,  we  think* 
acted  properly  in  overruling  the  ex- 
ception to  the  bill  of  particulars.  In 
view  of  what  we  have  said  of  the  ex- 
ception to  the  bill  of  particulars,  it 
is  not  necessary  to  discuss  the  cor- 
rectness of  the  action  of  the  court  in 
overruling  the  motion  to  quash  the 
third  count  of  the  indictment,  even 
should  there  be  an  appeal  there- 
from. 
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This  brings  us  to  the  rulings  upon 
the  evidence.  The  defendant  in  his 
brief  refers  only  to   the  third, 
fourth,  fifth,  sixth,  and  eighth  bills 
of  exceptions.  The  third  bill  of  ex- 
ceptions was  taken  to  the  admission 
in  evidence  of  the  check  to  Robert- 
son, which  is  mentioned  in  the  in- 
dictoient.  There  can  be  no  question 
as  to  the  admissibility  of  the  check, 
in  view  of  what  we  have  said  upon 
the  demurrer  to  the  first  and  second 
counts  and  the  exception  to  the  bill 
of  particulars. 

The  fourth  and  fifth  exceptions 
were  to  the  admission  of  other 
checks  signed  by  the  defendant  in 
the  same  way  and  about  the  same 
time,  and  given  to  other  persons  in 
similar  dealings.  These  were  ad- 
missible, as  showing  the  defendant's 
En*««-  intent  to  defraud, 
f*p»err-i»tii«r     as  Well  as  a  scheme 

wherever  and  from  whomsoever  he 
could,"  by  means  of  such  false 
checks.  Camell  v.  State,  85  Md.  6, 
36  Atl.  117. 

In  the  sixth  bill  of  exceptions  the 
defendant  asked  the  court  to  strike 
out  dl  the  testimony  of  Miss  Shade, 
"in  so  fiar  as  the  same  may  be  of- 
fered to  sustain  the  third  count  of 
the  indictment."  This  motion  was 
overruled,  and  the  testimony  al- 
lowed to  remain  in.    The  reason 
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assigned  by  the  defendant  for  strik- 
ing out  this  testimony  was  because 
it  was  at  variance  with  the  bill  of 
particulars.  Just  what  the  variance 
is,  is  not  stated,  except  in  the  plain- 
tiif's  brief,  where  it  is  said:  "No 
representation  having  been  proven 
to  have  been  made  by  Miss  Shade, 
this  evidence  could  not  properly 
have  been  admitted  to  sustain  the 
third  count  of  the  indictment." 

Even  though  her  evidence  con- 
tained no  such  representation  made 
by  her,  this  would  not  warrant  the 
exduaion  of  her  testimony,  which 
was  otherwise  relevant  and  material 
as  tending  to  sustain  the  charge  of 
false  pretenses,  and  it  should  not 
have  been  stricken  out. 

The  eighth  eJcception  was  taken 
to  the  ruling  of  the  court  in  refusing 
to  strike  out  the  testimony  of  Rob- 
ertson upon  a  like  motion  made  by 
the  defendant.  The  ruling  of  the 
court  thereon,  we  think,  was  proper, 
in  view  of  what  we  have  said  as  to 
the  sixth  exception. 

In  his  brief  the  defendant  makes 
no  reference  to  the  seventh,  ninth, 
and  tenth  exceptions,  but  in  the  rul- 
ings of  the  court  thereon  we  find  no 
reversible  error. 

The  judgment  of  the  court  below 
will  therefore  be  afiirmed. 

Judgment  afiirmed,  with  costs. 


ANNOTATION. 


Forgery:  om  of  fictit 

I.  In  general,  407. 
n.  fitatatoiy  provisions,  412. 
m.  Eridenee,  414. 
IV.  Hiacellaneons,  417. 

I.  /n  general. 

The  rale  is  well  settled,  in  accord 
with  the  holding:  in  the  reported  case 
(Lyman  v.  State,  ante,  401 ) ,  that,  apart 
fnno  express  statutory  provisions'  to 
that  effect,  forgery  mi^  be  committed 
by  the  use  of  a  fictitious  or  assumed 
name  with  the  in};ention  to  defraud. 

United  States.— United  States  v. 
Tamer  (1833)  7  Pet.  132,  8  L.  ed.  633 
(recognizing  rule) ;  United  States  v. 


Ds  or  BHiBnecl  name. 

Peacock  (1804)  1  Cranch,  C.  C.  215, 
Fed.  Cas.  No.  16,019  (rule  assumed) ; 
United  States  v.  Mitchell  (1831) 
Baldw,  366,  Fed.  Cas.  No.  15,787;  Ex 
parte  Hibbs  (1886)  26  Fed.  421;  Lo- 
gan V.  United  States  (1903)  59  G.  C.  A. 
476,  123  Fed.  291. 

Alabama.— State  v.  Givens  (1843)  6 
Ala.  747;  Thompson  v.  State  (1873)  49 
Ala.  16;  Williams  v.  State  (1899)  126 
Ala.  60,  28  So.  632. 

Arkansas. — Maloney  v.  State  (1909) 
91  Ark.  485,  134  Am.  St.  Rep.  88,  121 
S.  W.  728,  18  Ann.  Cas.  480. 

California. — People  v.  TerriH 
(1901)  133  Cal.  120,  65  Pac.  303.  See 
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other  California  eases,  cited  under  II. 
inAra. 

Louisiana. — State  v.  Hahn  (1886) 
38  La.  Ann.  169.  See  also  State  v. 
Alexander  (1904)  113  La.  747,  37  So. 
711. 

Maryland. — Lyman  v.  State  (re- 
ported herewith)  ante,  401, 

Massachusetts.. — Com.  v.  Baldwin 
(1858)  11  Gray,  197,  71  Am.  Dec.  703; 
Com.  V.  Costello  (1876)  120  Mass.  358; 
Com.  V.  Chandler  (1828)  Thacher, 
Crim.  Cas.  187. 

Michigan.— -People  V.  Marion  (1874) 
29  Mich.  31;  People  v.  Warner  (1895) 
104  Mich.  337.  62  N.  W.  406;  Harmon 
V.  Old  Detroit  Nat  Bank  (1908)  163 
Mich.  73, 17  L.R.A.(N.S.)  614, 126  Am. 
St.  Rep.  467,  116  N.  W.  617. 

Missonrt— State  v.  Warren  (1891) 
109  Mo.  430,  32  Am.' St.  Rep.  681,  19 
S.  W.  191;  State  v.  Stegner  (1918) 
276  Mo.  427,  207  S.  W.  826.  See  also 
SUte  V.  Allen  (1893)  116  Mo.  548,  22 
S.  W.  792.  For  statutory  provisions 
in  this  state,  see  11.  infra. 

Montana. — State  v.  Vineyard  (1896) 
16  Mont.  138,  40  Pac.  173. 

Nebraska.— Randolph  v.  State 
(1902)  65  Neb.  520,  91  N.  W.  356. 

New  Hampshire. — State  v.  Hayden 
(1844)  16  N.  H.  366. 

New  York. — People  v.  Jones  (1887) 
106  N.  Y.  523,  13  N.  E.  93 ;  People  v. 
Davis  (1839)  21  Wend.  309;  People  v. 
Peabody  (1841)  25  Wend.  472;  Brown 
V.  People  (1876)  8  Hun,  562,  affirmed 
in  (1878)  72  N.  Y.  571,  28  Am.  Rep. 
183;  People  v.  Browne  (1907)  118 
App.  Div.  798,  103  N.  Y.  Supp.  908, 
af&med  without  opinion  in  (1907)  189 
N.  Y.  528,  82  N.  E.  1130;  Grant's  Case 
(1818)  3  City  Hall  Rec.  142;  Riley's 
Case  (1820)  5  City  Hall  Rec.  87;  Goto- 
bed's  Case  (1821)  6  City  Hall.  Rec. 
25.  See  also,  as  recognizing  rule, 
People  V.  Krummer  (1858)  4  Park. 
Crim.  Rep.  217. 

Ohio. — Armstrong  v.  Pomeroy  Nat. 
Bank  (1889)  46  Ohio  St.  512,  6  L.R.A. 
626,  15  Am.  St  Rep.  655,  22  N.  E.  866. 
See  also  Farrington  v.  State  (1841)  10 
Ohio,  354  (rule  assumed). 

Oregon.— SUte  v.  Wheeler  (1890) 
20  Or.  192,  10  L.R.A.  779,  23  Am.  St 
Rep.  119,  25  Pac.  394;  State  v.  Kelliher 
a907)  49  Or.  77,  88  Pac.  867. 


PennoylTaiiia.  —  Com.  v.  Smith 
(1819)  6  Serg.  &  R.  568;  Com.  v.  Bach- 
op  (1896)  2  Pa.  Super.  Ct  299. 

South  Dakota.— State  v.  Larson 
(1917)  39  S.  D.  120,  163  N.  W.  566. 

Tennessee. — Chism  v.  First  Nat. 
Bank  (1896)  96  Tenn.  641.  32  L3J\.. 
778,  64  Am.  St  Rep.  863,  36  S.  W.  387; 
Abston  V.  State  (1916)  134  Tenn.  604, 
185  S.  W.  706.  See  also,  as  recogniz- 
ing rule,  Feete  v.  State  (1879)  2  Lea, 
513. 

Texas.~Barnwen  v.  State  (1877)  1 
Tex.  App.  745;  Brewer  v.  State  (1893) 
32  Tex.  Crim.  Rep.  74,  40  Am.  St  Rep. 
760,  22  S.  W.  41;  Hocker  v.  State 
(1893)  84  Tex.  Crim.  Rep.  369,  63  Am. 
St  Rep.  716,  30  S.  W.  783;  Davis  v. 
State  (1895)  34  Tex.  Crim.  Rep.  117, 
29  S.  W.  478;  Williams  v.  State  (1895) 
—  Tex.  Crim.  Rep.  — .  82  S.  W.  633; 
Johnson  v.  State  (1896)  86  Teic  Crim. 
Rep.  271,  33  S.  W.  231;  Chapman  v. 
State  (1896)  —  Tex.  Crim.  Rep.  — , 
34  S.  W.  621;  Davis  v.  State  (1897) 
37  Tex.  Crim.  Rep.  218,  39  S.  W.  296; 
Scott  v.  State  (1898)  40  Tex.  Crim. 
Rep.  lt)8,  48  S.  W.  523;  Hanks  v.  State 
(1899)  —  Tex.  Crim.  Rep.  — ,  64  S. 
W.  687;  Adkins  v.  State  (1900)  41  Tex. 
Crim,  Rep.  577,  56  S.  W.  63;  King  v. 
State  (1900)  42  Tex.  Crim.  Rep.  110, 
96  Am.  St.  Rep.  792,  57  S.  W.  840  (rule 
recognized) ;  Allen  v.  State  (1902)  44 
Tex.  Crim.  Rep.  63,  100  Am.  St  Rep. 
839,  68  S.  W.  286;  Boswell  v.  State 
(1910)  59  Tex.  Crim.  Rep.  161.  127  S. 
W.  820;  McGee  v.  SUte  (1911)  62  Tex. 
Crim.  Rep.  368, 137  S.  W.  686;  Walder- 
en  V.  SUte  (1916)  76  Tex.  Crim.  Rep. 
358, 174  S.  W.  348.  See  also,  as  assum- 
ing the  rule,  Lasister  v.  State  (1906) 
49  Tex.  Crim.  Rep.  532,  94  S.  W.  233; 
Feeney  v.  State  (1910)  68  Tex.  Crim. 
Rep.  152.  124  S.  W.  944,  later  appeal 
in  (1911)  62  Tex.  Crim.  Rep.  585.  138 
S.  W.  135;  Fluewellian  v.  SUte  (1910)  - 
69  Tex.  Crim.  Rep.  334,  128  S.  W.  621; 
Carter  v.  SUte  (1911)  61  Tex.  Crim. 
Rep.  609,  136  S.  W.  47. 

England. — Lewis's  Case  (1754)  2 
East  P.  C.  957;  Rex  v.  Dunn  (1765) 
1  Leach,  C.  L.  57,  2  East,  P.  C.  962; 
Wilks's  Case  (1767)  2  East  P-  C.  957; 
Rex  v.  Bolland  (1772)  1  Leach,  C.  L. 
83,  2  East  P-  G.  968;  Rex  Lockett 
(1772)  1  Leach,  C.  L.  94,  2  Bast  P-  C. 
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MO;  Rex  t.  Taft  (1772)  1  Leach,  C.  L. 
172,  2  East,  P.  C.  959;  Rex  v,  Taylor 
(1779)  1  Leach,  C.  L.  214,  2  East,  P. 
C.  690;  Rex  v.  Shepherd  (1781)  2  East, 
P.  C.  967,  1  Leach,  C.  L.  226,  Russ.  & 
R.  C.  C.  169;  Rex  v.  Parkes  (1796)  2 
East,  P.  C.  963,  992,  2  Leach,  C.  L. 
775;  Rex     Marshall  (1804)  Ruas.  & 

B.  C.  C.  75;  Rex  v.  Whiley  (1805) 
Rusa.  &  R.  a  G.  90;  Rex  v.  Francia 
(1811)  Rasa.  &  R.  C.  C.  209;  Rex  v. 
Peacock  (1814)  Rusa.  &  R.  G.  G.  278; 
Rex  V.  Froud  (1819)  1  Brod,  &  B.  300, 
129  Eng.  Reprint,  738,  3  J.  B.  Moore, 
645,  7  Price,  609,  146  Eng.  Reprint, 
1076,  Russ.  &  R.  G.  C.  389;  Rex  v. 
BaeUer  (1831)  6  Gar.  &  P.  118;  Rex 
V.  King  (1832)  5  Car.  &  P.  123;  Rex 
V.  Brannan  (1834)  6  Car.  &  P.  326; 
Reg.  T.  Avery  (1838)  8  Car.  &  P.  596; 
Reg.  V.  Rogers  (1838)  8  Car.  &  P.  629; 
Reg.  v.  Mitchell  (1847)  1  Den.  C.  C. 
282;  Rex  v.  Ashby  (1860)  2  Fost.  & 
F.  560.  See  also  Rex  v.  Sponsonby 
(1784)  1  Leach,  G.  L.  332,  2  East,  P. 

C.  996;  Rex  v.  Aickles  (1787)  2  East. 
P.  C.  968,  1  Leach,  G.  L.  438;  Rex  v. 
Bontien  (1813)  Russ.  &  R.  C.  G.  260; 
Reg.  V.  White  (1861)  2  Fost.  &  F.  554; 
Rex  T.  Epps  (1864)  4  Fost.  &  F.  81. 

Canada. — Ex  parte  Cadby  (1886) 
26  N.  B.  452;  Re  Murphy  (1894)  26 
Out  Rep.  163,  appeal  dismissed  in 
a895)  22  Out.  App.  Rep.  386;  Re 
Lazier  (1899)  80  Ont.  Rep.  419,  af- 
firmed in  (1899)  26  Ont.  App.  Rep.  260, 
3  Cta.  Grim.  Gas.  167;  Reg.  v.  McDon- 
ald (1854)  12  U.  G.  Q.  B.  543. 

Definitions  of  forgery  quoted  in  Ex 
parte  Hibbs  (1886)  26  Fed.  421.  supra, 
are  that  at  common  law  forgery  is 
the  false .  making  or  altering,  malo 
animo,  of  any  written  instrument;" 
that  it  Is  the  *%iaking  a  false  docu- 
meat  with  intent  to  defraud;"  that  it 
is  the  "false  making  or  materially  al- 
tering with  intent  to  defraud,  of  any 
writing  which,  if  genuine,  might  ap- 
parently be  of  legal  efficacy,  or  the 
foundation  of  a  legal  liability;"  or  the 
"false  making  of  a  writing."  It  was 
said  also  that  forgery,  at  common 
law,  belonged  to  that  class  of  misde- 
meanors called  "cheats;"  but  that, 
owing  to  the  serious  wrongs  and 
fraads  thereby  perpetrated,  it  was  dis- 
tiagoiahed  in  time  by  a  particular 
Mine  and  a  special  punishment. 


And  the  common-law  definition  of 
forgery  was  said  in  People  v.  Warner 
(1896)  104  Mich.  387,  62  N.  W.  405, 
to  be  a  false  making,  or  a  making  malo 
animo,  of  any  written  instrument 
with  intent  to  defraud. 

It  will  be  observed  that  none  of  the 
,  abeve  definitions  of  forgery,  apparent- 
ly, requires  the  use  of  the  name  of  an 
existing  person. 

In  Lewis's  Case  (1754)  2  East,  P.  C. 
Eng.  957,  eleven  of  the  judges  were  of 
the  opinion  that  forgery  could  be  com- 
mitted in  the  name  of  a  person  having 
no  existence;  that  the  main  ingre- 
dients of  the  crime  were  the  falsity  of 
the  instrument  and  the  intention  to  de- 
fraud; and  that  Lord  Coke's  definition 
that  forgery  is  committed  when  an  act 
is  done  in  the  name  of  another  person 
is  too  narrow. 

It  was  held  in  Ex  parte  Hibbs 
(Fed.)  supra,  that  forgery  was  com- 
mitted where  a  postmaster,  with  in- 
tent to  defraud,  drew  a  money  order 
on  the  application  of  a  fictitious  per- 
son, and,  through  correspondence  in 
the  name  of  such  person,  obtained  and 
converted  the  proceeds  to  his  own  use. 
The  court  considered  that  forgery 
was  committed,  both  at  common  law 
and  under  the  Federal  statute  pre- 
scribing a  punishment  for  any  person 
who,  with  intent  to  defraud,  should 
"falsely  make"  any  order  in  imitation 
of,  or  purporting  to  be,  a  money  order 
issued  by  the  Postofiice  Department. 
The  court  recognized  the  rule  that 
forgery  may  be  committed  by  the 
signing  of  a  fictitious  name  with  in- 
tent to  defraud,  although  the  decision, 
in  its  result,  is  more  direct  authori^'^ 
for  the  proposition  that  forgery  may 
be  committed  by  making  a  false  writ- 
ing in  one's  own  name,  and  that  it  is 
not  necessary  that  the  name  signed 
be  that  of  another. 

The  signing  of  fictitious  names,  as 
president  and  cashier,  to  national 
bank  notes,  may  constitute  forgery, 
the  public  mischief  being  the  same 
whether  the  names  forged  are  those 
of  the  genuine  officers  of  the  bank  or 
of  fictitious  persons.  Logan  v.  United 
States  n903)  69  C.  C.  A.  476,  123 
Fed.  291.  See  also  United  States  v. 
Turner  (1888)  7  Pet.  (U.  &)  132.  8 
L.  ed.  683. 
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The  corporate  ^istence  of  the  bank, 
it  was  held  in  Com.  v.  Smith  (1819) 
6  Sersr.  &  R.  (Pa.)  668,  need  not  be 
proved,  on  an  indictment  cfaarsring 
one  with  unlawfully  uttering'  and  pub- 
lishing as  true  and  genuine  a  certain 
false  paper  in  the  form  of  a  bank  note 
of  a  certain  bank,  with  intent  to  de- 
fraud a  certain  individual. 

So,  it  was  held  in  Reg.  v.  McDon- 
ald (1854)  12  U.  C.  Q.  B.  643,  that  one 
may  commit  forgery  by  falsely  mak- 
ing a  note  in  the  form  of  a  bank  note, 
although  the  bank  whose  note  it  pur- 
ports to  be  is  not  in  existence. 

See  also,  as  to  forgery  of  bank  notes, 
State  V.  Hayden  (N.  H.)  and  People  v. 
Davis  and  People  v.  Peabody  (N.  Y.) 
under  II.  infra. 

It  has  been  held  that  the  fact  that 
a  note  signed  with  a  fictitious  name  as 
maker  is  so  signed  in  the  presence  of 
the  payee  does  not  prevent  the  act 
from  constituting  forgery,  if  the  sig- 
nature is  with  intent  to  defraud  and 
the  payee  does  not  know  the  real  name 
of  the  maker.  Adkins  v.  State  (1900) 
41  Tex.  Crim.  Rep.  577,  56  S.  W.  63. 

And  in  Rex  v,  Dunn  (1765)  1  Leach, 
C.  li.  (Eng.)  57.  it  was  held  that  the 
fact  that  the  act  of  signing  is  in  the 
presence  of  the  person  defrauded  is 
immaterial  on  the  question  of  forgery, 
if  the  signer  is  a  stranger  to  the  other 
party,  and  by  using  another  than  his 
real  name  fraudulently  induces  the  lat- 
ter to  give  a  credit  which  would  not 
otherwise  have  been  given.  In  this  case 
the  defendant  applied  for  a  seaman's 
wages,  representing  herself  to  be  the 
widow  and  executrix  of  a  seaman,  and 
giving  a  name  not  her  own.  Wages 
were  due  a  seaman  of  that  name,  and 
money  was  advanced  her  on  receipt 
of  a  note  signed  by  her  in  the  assumed 
name.  It  was  held  that  she  was  guilty 
of  forgery,  the  court  saying  that  it 
was  immaterial  whether  there  was 
such  a  person  as  the  one  she  repre- 
sented herself  to  be,  since  a  false  in- 
strument, purporting  to  be  the  act  of 
another,  by  which  a  credit  is  obtained 
which  would  not  otherwise  have  been 
given,  constiUited  forgery,  though  the 
name  given  is  in  reality  a  nonentity. 
It  is  stated  that  "the  case  Is  very  dif- 
ferent from  that  of  a  parson  borrow- 
ing money  upon  his  own  note,  and 


mwely  aiiuming  a  flctitions  name, 
without  any  relation  to  a  lUfferent  per- 
son; for  there  the  whole  credit  is 
given  to  the  party  himself;  the  lender 
accepts  the  security  as  the  security  of 
that  person  only ;  he  has  no  other  rem- 
edy in  view  but  merely  against  the 
man  he  is  dealing  with;  and  the  se- 
curity itself  is  really  and  truly  the  in- 
strument of  the  party  whose  act  it 
purports  to  be,  however  subscribed  by 
a  fictitious  name;  he  has  therefore  a 
remedy  upon  it  against  the  person  on 
whose  credit  he  took  it,  and  conse- 
quently is  not  substantially  defrauded. 
But  in  the  present  case  no  credit  was 
given  to  the  prisoner  herself  person- 
ally, for  she  was  totally  unknown.*' 

But  in  Reg.  v.  Martin  (1879)  L.  R. 
6  Q.  B.  Div.  (Eng.)  34,  it  was  held  that 
if  credit  is  given  entirely  to  the  per- 
son and  not  to  the  name  signed, 
which  is  not  the  real  name,  the  crime 
may  be  false  pretenses,  but  is  not  for- 
gery. In  this  case  the  defendant  was 
well  known  to  the  party  defrauded, 
and  signed  a  check  for  the  purchase 
price  of  personal  property  in  the  name 
of  '*William  Martin,"  his  real  name  be- 
ing "Robert  Martin."  The  name  was 
signed  in  the  presence  of  the  payee, 
the  seller,  who  took  it  without  observ- 
ing the  signature.  It  was  held  that 
forgery  was  not  committed,  the  rule 
in  Dunn's  Case  (Eng.)  supra,  apply- 
ing that  "if  a  person  give  a  note  en- 
tirely as  his  own,  his  subscribing  it  by 
a  fictitious  name  will  not  make  it  a 
forgery,  the  credit  there  being  wholly 
given  to  himself,  without  any  regard 
to  the  name  or  without  any  relation  to 
a  third  person." 

There  are.  however,  several  earlier 
English  cases  in  which,  although  ap- 
parently  credit  was  given  to  the  per- 
son and  not  to  the  nam^  and  the  re- 
sult would,  it  seems,  have  been  the 
same  if  the  signature  had  been  in  the 
signer's  real  name,  he  being  a  stranger 
to  the  person  defrauded,  it  was  held 
that  forgery  was  committed  if  the  sig- 
nature was  made  under  the  fictitious 
name  with  intent  to  defraud.  Rex 
Marshall  (1804)  Russ.  &  R.  a  G. 
(Eng.)  76;  Rex  v.  Wbiley  (1805> 
Russ.  &  R.  G.  C.  (Eng.)  90  ;  Rex  v. 
Francis  (1811)  Russ.  &  R.  C  C. 
(Eng.)  209. 
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Th»  question  of  intention  to  de- 
fraud ifl,  aa  has  been  already  indicated, 
of  vital  inqwrtance  in  determining 
whether  one  signing  under  an  as- 
somed  or  fictitioas  name  is  guilty  of 
forgery,  for  it  is  clear  that  one  may 
innocently  and  rightfully  assume  and 
Dse  a  name  not  his  own.  See,  how- 
ever, PhillipB  T.  State  (Ga.)  under  U. 
infra,  decided  under  the  Georgia  stat- 
ste. 

Thus,  it  is  said  in  State  v.  Wheeler 
(1890)  20  Or.  192,  10  L.R.A.  779,  23 
Am.  St.  Rep.  119,  26  Pac.  394,  that 
when  a  pazty  signs  a  name  not  his 
own.  but  one  which  he  has  adopted, 
using  it  without  the  intent  to  deceive 
as  to  the  identity  of  the  person  sign- 
ing itp  he  does  not  commit  forgery; 
the  question  of  intent  being  material 
in  determining  the  question  of  guilt. 
This  rule  is  approved  in  State  v.  Ford 
(1918)  89  Or.  121,  172  Pac.  802. 

But  it  is  held  in  Harrison  v.  State 
(1904)  72  Ark.  117,  78  S.  W.  763,  that 
forgery  is  not  committed  by  drawing 
a  check  on  a  bank  in  which  the  drawer 
has  no  funds,  in  the  name  in  which  he 
is  generally  known,  altiiongh  it  is  not 
his  real  name. 

But  while  one  may  sign  a  fictitious 
name  which  he  has  adopted  for  inno- 
cent purposes  without  being  guilty  of 
forgery,  and  while  an  assumption  of  a 
name  generally  for  purposes  of  fraud 
18  not  sufficient  to  convict  of  forgery 
nnlesB  in  the  particular  case  fraud  is 
shown  in  using  the  name,  yet,  if  such 
fraud  is  shown,  the  fact  that  the  name 
had  been  previously  assumed  by  the 
me  signing  it,  and  used  for  purposes 
of  fraud  generally,  with  no  reference 
to  the  particular  fraud,  will  not  pre- 
vent tiie  signature  being  a  forgery; 
one  cannot  acquire  a  rii^t  to  use  a 
name  not  hia  own  for  fraudulent  pur- 
poses, by  using  it  any  number  of  times 
previously  for  such  purposes.  Com  v. 
Costello  (1876)  120  Blaas.  358.  It  was 
said  that  the  previous  use  of  the  fic- 
titious name  would  be  evidence  that, 
by  the  use  of  it  in  the  case  charged, 
the  person  so  using  it  did  not  do  so 
for  the  purpose  of  representing  him- 
self ajB  ano^er  than  the  actual  signer. 
»  The  case  of  Reg.  v.  Whyte  (1851)  6 
Cox,  C.  C.  (Bng.)  290.  supports,  appar^ 
ntly,  the  proposition  that  if  one  as- 
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aumeg  a  name  not  his  own  for  the 

purposes  of  fraud  generally,  and  is 
known  by  and  signs  a  bill  by  that 
name,  he  is  not  guilty  of  forgery,  al- 
though he  might  be  guilty  of  obtaining 
money  or  goods  under  false  pretenses ; 
but  that  to  render  him  guilty  of  for- 
gery it  must  appear  that  the  name  was 
assumed  originally  for  t^e  purpose  of  I 
issuing  the  particular  bill.  It  seems,  \ 
however,  from  the  instructions  given  \ 
that  the  latter  condition  might  be  ful- 
filled if  he  assumed  the  name  for  the 
purpose  of  defrauding  parties  with 
whom  he  dealt  by  issuing  false  bills  of 
exchange,  abd  that  the  bill  in  ques- 
tion was  one  of  these  so  issued.  In 
this  case  the  defendant  signed  a  part- 
nership name,  **Whiffen  &  Co.,"  it  ap- 
pearing .that  fae  had  been  transacting 
business  under  that  name  and  falsely 
representing  himself  to  be  a  par^^r 
with' his  brother-in-law,  who  bore  the 
name  of  Whiffen. 

As  to  necessity  of  assumption  of 
fictitious  name  for  purposes  of  the 
particular  fraud,  under  statute,  see 
Lascelles  v.  State  (Ga.)  under  n.  in- 
fra. 

So,  it  seems  to  be  assumed  in  Rex 
V.  BOntien  (1813)  Russ.  &  R.  C.  C. 
(£ng.)  260,  that  the  defendant  on  a 
trial  for  forgery  by  use  of  a  fictitious 
name  must  have  assumed  the  false 
name  for  the  purpose  of  the  particular 
fraud,  and  that  he  would  not  be  guilty 
if  he  had  been  known  previously  by 
t^at  name.  ']^e  evidence  was  held 
insufficient  in  this  case  to  show  that 
the  defendant  had  not  been  known  by 
the  name  in  question  before  the  time 
of  the  alleged  forgery,  or  that  he  had 
assumed  the  name  for  that  purpose, 
and  it  was  held,  therefore,  that  a  con- 
viction was  unwarranted. 

Writing  the  name  of  a  fictitious 
firm  was  said  in  Reg.  v.  Rogers  (1832) 
8  Gar.  &  P.  (Eng.)  629,  to  be  the  same 
as  writing  the  name  of  a  fictitious 
person. 

But,  although  recognizing  the  rule 
that  forgery  may  be  committed  by 
signing  the  name  of  a  fictitious  per- 
son or  firm,  the  court  in  Com.  v.  Bald- 
win (1868)  11  Gray  (Haas.)  197,  71 
Am.  Dec.  703,  held  that  forgery  was 
not  committed  where  a  person  by  the 
name  of  Baldwin  signed  the  name 
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•*Schouler,  Baldwin,  &  Co."  to  a  note, 
which  he  gave  in  exchange  for  his 
own  overdue  individual  note,  repre- 
sentinsT  at  the  time  that  the  members 
of  the  firm  were  himself  and  Schouler, 
whereas  there  was  in  fact  no  such 
partnership.  The  court  said:  "As  a 
general  rule,  however,  to  constitute 
f orgeiy,  the  writing  falsely  made  must 
purport  to  be  the  writing  of  another 
party  than  the  person  making  it.  The 
mere  false  statement  or  implication  of 
a  fact,  not  having  reference  to  the  per- 
son by  whom  the  instrument  is  exe- 
cuted, will  not  constitute  the  crime. 
.  .  .  The  writing  alleged  to  be 
forged  in  the  case  at  bar  was  the  hand- 
writing of  the  defendant,  known  to 
be  such,  and  intended  to  be  received 
as  such.  It  binds  the  defendant.  Its 
falsity  consists  in  the  implication  that 
he  was  a  partner  of  Schouler,  a^d  au- 
thorized to  bind  him  by  his  act.  This, 
though  a  fraud,  is  not,  we  think,  a 
forgery.  ...  If  the  defendant  had 
written  upon  the  note,  'William  Schou- 
ler, by  his  agent  Henry  W.  Baldwin,* 
the  act  plainly  would  not  have  been 
forgery.  The  party  taking  the  note 
knows  it  ia  not  the  personal  act  of 
Schouler.  He  does  not  rely  upon  his 
signature.  He  is  not  deceived  by  the 
semblance  of  his  signature.  He  relies 
solely  upon  the  averred  agency  and 
authority  of  the  defendant  to  bind 
Schouler.  So  in  the  case  before  ub 
the  note  was  executed  in  the  presence 
of  the  promisee.  He  knew  it  was  not 
Schouler's  signature.  He  relied  upon 
the  defendant's  statement  of  his  au- 
thorify  to  bind  him  as  partner  in  the 
firm  of  Schouler,  Baldwin,  &  Co.  Or 
if  the  partnership  had  in  fact  before 
existed,  but  was  then  dissolved,  the 
effect  of  the  defendant's  act  was  a 
false  representation  of  its  continued 
existence.** 

II.  statutory  provMon*. 

In  some  states  the  crime  of  forgery 
by  the  use  of  a  fictitious  name  is  ex- 
pressly declared  by  statutes  the  con- 
struction and  application  of  which 
have  been  before  ttie  courts  in  numer- 
ous cases.  See,  for  example:  People 
V.  Elliott  (1891)  90  CaL  586,  27  Pac. 
483;  People  v.  Eppinger  (1894)  105 
CaL  36,  38  Pac.  688,  later  appeals  in 


(1895)  109  Cal.  294,  41  Pac.  1037,  and 
in  (1896)  114  Cal.  350,  46  Pac.  97; 
People  V.  EUenwood  (1897)  119  Cal. 
166,  51  Pac.  563;  People  v.  Terrill 

(1901)  133  CaL  -120,  65  Pac.  308; 
People  V.  Nishiyama  (1902)  135  CaL 
299, -^7  Pac.  776;  People  v.  Chretien 

(1902)  137  Cal.  450^  70  Pac.  805;  Peo- 
pie  V.  Jones  (1909)  12  CaL  App.  129, 
106  Pac  724;  People  v.  Gordon  (1910) 
13  CaL  App.  678,  110  Pac.  469;  People 
V.  Bernard  (1913)  21  Cat.  App.  56.  130 
Pac.  1063;  Phillips  v.  State  (1855)  17 
Ga.  459;  Lascelles  v.  State  (1892)  90 
Ga.  347,  35  Am.  St.  Rep.  216,  16  S.  E. 
945,  affirmed  in  (1893)  148  U.  S.  587, 
37  L.  ed.  549,  13  Sup.  Ct.  Rep.  687; 
Townsend  v.  State  (1893)  92  Ga.  732, 
19  S.  E.  66,  9  Am.  Grim.  Rep.  299; 
Shirk  V.  People  (1887)  121  IlL  61,  11 
N.  E.  888;  Stote  v.  Minton  (1893)  116 
Mo.  605,  22  S.  W.  808. 

The  California  Penal  Code,  as 
amended  in  1905,  provides  that  ever>- 
person,  who,  with  intent  to  defraud, 
signs  the  name*  of  another  person  or 
of  a  fictitious  person,  knowing  that  he 
has  no  authority  so  to  do,  to  any  ac- 
ceptance or  indorsement  of  any  bill 
of  exchange,  promissor;^  note,  draft, 
order,  or  other  contract  for  payment 
of  money,  ia  guilty  of  forgery-  It  was 
held  in  People  v.  Jones  (1909)  12 
Cal.  App.  129,  106  Pac.  724,  that  the 
indorsement  of  a  check  is  equivalent 
to  an  "order  for  money.'*  within  the 
meaning  of  the  statute,  so  that  one 
may  be  guilty  of  forgery  by  indorsing 
a  check  by  the  name  of  a  fictitious 
payee. 

It  was  held  in  People  v.  Chretien 
(1902)  137  CaL  450,  70  Pac.  350,  that 
t^e  expression  "instrument  in  writing 
for  the  payment  of  money  or  property*' 
in  the  statute  had  reference  to  some 
instrument  similar  in  character  to  a 
bill,  note,  or  check,  given  for  the  pay- 
ment of  money,  and  did  not  include 
a  deed  signed  in  the  name  of  a  ftcti* 
,tious  grantor. 

Under  the  California  statute  pre- 
scribing imprisonment  for  every  per- 
son who  made  or  uttered  a  fictitious 
bill  or  note  for  the  payment  of  money, 
of  some  bank,  individual,  etc,  when 
in  fact  there  was  no  such  bank  or  "in- 
dividual" in  existence,  it  was  held  in 
'People  V.  Terrill  (1901)  138  Od.  120. 
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65  Pac.  303,  that  an  indictment  was 
sufficient  which  charged  the  uttering 
of  a  fictitious  note,  "purporting  to  be 
the  *Dote  of  an  individual/'  naming 
him,  when  in  fact  there  was  no  mch 
^person"  in  existence. 

It  was  said  in  People  v.  Nishiyama 
(1902)  185  CaL  299,  67  Pac.  776,  that, 
if  the  name  is  that  of  a  fictitious  per- 
son, it  is  no  defense  that  the  defend- 
ut  intended  to  write  the  name  of  a 
particular  person  well  known  in  the 
community. 

An  indictment  charging  one  with 
feloniously  and  falsely  making  and 
foiging  a  deed  purporting  to  be  the 
act  of  a  certain  fictitious  person, 
without  setting  out  the  deed  or  alleg- 
ing that  the  name  of  a  person  not  in 
existence  was  "afRxed"  to  the  deed, 
was  held  insufficient  to  sustain  a  con- 
viction, in  State  v.  Minton  (1893)  116 
Hou  605.  22  S.  W.  808,  under  the  Mis- 
souri statute  declaring  it  forgery 
falsely  to  make  any  instrument  or 
writing  purporting  to  be  the  act  of 
another,  by  which  any  right  in  prop- 
erty is  transferred,  "to  which  shall 
be  afllxed  a  fictitious  name  or  the  name 
or  pretended  signature  of  any  person 
not  in  existence." 

Under  the  Missouri  statute  declar- 
ing it  to  be  forgery  for  any  person 
falsefy  to  make  a  check  purporting  to 
be  drawn  on  a  bank,  it  was  held  in 
State  T.  Stegner  (1918)  276  Mo<.  427, 
207  S.  W.  82§.  that,  since  the  false 
cheek,  as  pleaded,  showed  on  its  face 
that  it  had  sufficient  efiicacy  to  en- 
able it  to  be  used  to  the  injury  of  an- 
other, it  was  immaterial  whether  the 
name  signed  as  maker  was  that  of  a 
rati  or  fictitious  person,  and  that  spe- 
cial averments  as  to  the  character  of 
the  maker  were  unnecessary. 

Under  the  Georgia  statute,  provid- 
ing that  "any  person  who  shall  draw 
«  make  a  bill  of  exchange,  duebill,  or 
promissory  note,  or  indorse  or  accept 
tte  same  in  a  fictitious  name,  shall  be 
inilfy  of  forgery,*'  it  was  held  in 
Phillips  State  (1856)  17  Ga.  459. 
that  it  was  not  necessary  to  allege  and 
prove  an  intent  to  defraud,  where  a 
note  was  drawn  and  delivered  in  a  fic- 
titious name.  The  court  said:  "Un- 
Aa  the  1st  section  of  this  same  head 
<tf  the  Code,  the  general  offense  of 


forgery  is  defined,  and  there  it  is  made 
necessary  to  allege  in  the  indictment, 
and  consequently  to  prove  on  the  trial, 
the  intent  to  defraud.  But  in  the  par- 
ticular species  of  forgery  for  which 
the  defendant  is  prosecuted,  as  will  be 
seen  from  the  statute;  no  such  require- 
ment is  made.  The  court  is  bound  to 
presume  that  this  omission  was  inten- 
tional. The  law  makes  the  act  the 
crime,  and  infers  a  criminal  intent 
from  the  act  itself." 

Under  the  above  statute,  it  was  held 
in  Lascelles  v.  State  (1892)  90  Ga. 
347,  35  Am.  St.  Rep.  216,  16  S.  E.  945, 
afllrmed  in  (1893)  148  U.  S.  637,  37 
L.  ed.  549,  13  Sup.  Ct.  Rep.  687,  that 
if  one  signed  a  bill  of  exchange  under 
a  name  not  his  own,  or  the  name  of  an- 
other living  person,  with  intent  to  de- 
fraud, the  name  used  was  fictitious, 
within  the  meaning  of  the  statute, 
even  though  it  was  one  which  the  sign- 
er.had  previously  used  and  had  not 
assumed  merely  for  the  purpose  of 
perpetrating  the  particular  fraud. 
The  court  said :  "It  was  insisted  that, 
in  order  to  constitute  forgery,  the 
name  must  have  been  assumed  for  the 
sole  purpose  of  defrauding  the  per- 
sons alleged  to  have  be«i  defrauded. 
We  think  it  is  immaterial  for  what 
purpose  the  name  was  -originally  as- 
sumed and  used,  if  it  is  shown  that  in 
the  instance  in  question  it  was  used 
to  defraud.  .  .  .  Where  one  has 
been  accustomed  to  use  ai  certain  as- 
sumed name,  it  is  not  to  be  implied, 
merely  from  his  signing  such  name 
to  a  bill  of  exchange  or  other  writing, 
that  the  purpose  is  to  defraud;  it  is 
not  forgery  unless  there  is  something 
else  besides  the  mere  signing  to  show 
that  the  fictitious  character  of  the 
name  is,  in  that  instance,  an  instru- 
ment of  fraud.  ...  In  the  present 
case,  however,  the  accused,  at  the 
time  of  signing  the  writing,  gave  a  fic- 
titious'character  to  the  name,  upon 
the  faith  of  which  he  induced  the  par- 
ties with  whom  he  was  dealing  to  give 
value  for  the  writing."  The  defend- 
ant in  this  case  had  represented  that 
he  was  the  son  of  an  English  noble- 
man of  great  wealth,  who  was  about 
to  deposit  a  large  sum  in  bank  in  the 
name  of  his  son,  and  the  parties  with 
whom  he  was  dealing  paid  ^  over  the 
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money  to  the  supposed  son  of  the  Eng- 
lish lord,  whereas  the  name  signed 
was  not  that  of  the  singer,  and  the 
Englishman  had  no  son  by  that  name. 
An  instruction  was  held  properly  re- 
fused in  this  case,  which  included, 
amonir  others,  the  direction  that  if  the 
person  using  or  signing  the  name  has 
assumed  the  same  as  applicable  to 
himself  previously  to  the  act  com- 
plained of,  and  with  no  intent  to  com- 
mit that  act,  the  name  was  not  ficti- 
tious within  the  meaning  of  the  stat- 
ute. Generally,  as  to  necessity  of  as- 
sumption of  the  fictitious  name  for 
purposes  of  the  particular  fraud,  see 
I.  supra. 

The  term  "bill  of  exchange"  in  the 
Georgia  statute  above  cited  was  held 
in  Townsend  v.  State  (1893)  92  6a. 
732,  19  S.  E,  56,  9  Am.  Crim.  Rep.  299, 
not  to  include  a  check  on  a  bank,  so 
as  to  permit  the  conviction  under  this 
section  of  the  Code  for  forgery  of  Ane 
signing  such  a  check  by  a  fictitious 
name.  The  decision  rests  largely  on 
the  fact  that  other  statutes,  although 
not  providing  for  a  case  where  a  check 
is  made  in  a  fictitious  name,  covered 
cases  of  checks  or  drafts  falsely  made. 
The  Georgia  Code,  as  interpreted  in 
this  case,  and  Brazil  v.  State  (1903) 
117  Ga.  32,  43  S.  E.  460,  does  not  ap- 
parently provide  a  punishment  for 
making  or  uttering  a  bank  check 
drawn  in  a  fictitious  name. 

The  expression,  "or  other  instru- 
ment in  writing  for  the  payment  of 
money,"  in  the  Illinois  statute,  pro- 
viding that  whoever  should  make, 
utter,  or  publish,  with  an  intention  to 
defraud  any  other  person,  any  ficti- 
tious bill,  note,  or  check,  purporting 
to  be  the  bill,  note,  or  check,  or  other 
instrument  in  writing  for  the  payment 
of  money  or  property  of  some  individ- 
ual, when  in  fact  there  is  no  such  in- 
dividual in  existence,  with  knowledge 
of  the  fictitious  character  of  such  in- 
strument, should  be  imprisoned  in  the 
penitentiary  for  a  certain  period,  was 
held  in  Shirk  v.  People  (1887)  121  111. 
61,  11  N.  E.  888,  to  include  only  such 
instruments  as  are  of  the  same  class 
or  kind  as  those  mentioned,  and  not 
to  include  a  contract  in  writing  for 
the  purchase  of  personal  property,  to 


be  delivered  on  a  future  date  and 
paid  for  on  delivery. 

Under  a  statute  providing  foi;  the 
punishment  of  any  person  who  should 
fairly  make  or  counterfeit  any  bank 
bill  or  note  "purporting"  to  be  issued 
by  any  bank,  it  was  held  in  State  v. 
Hayden  (1844)  16  N.  H.  355,  that  it 
was  not  necessary,  to  constitute  the 
offense,  that  there  should  have  been  a 
bank  actually  in  existence  of  the  name 
in  question.  The  court  said:  "The 
public  and  individuals  may  be  de- 
frauded as  well  by  notes  purporting 
to  be  issued  by  a  bank  which  does  not 
really  exist,  as  by  the  bills  of  an  in- 
corporated institution ;  and  there  is  as 
much  reason  for  legislation  in  one 
case  as  in  the  other."  To  the  same 
effect  are  People  v.  Davis  (1839)  21 
Wend.  (N.  Y.)  309,  and  People  v.  Pea- 
body  (1845)  25  Wend.  (N.  Y.)  472, 
decided  under  the  New  York  statute, 
providing  that  every  person  having  in 
his  possession  any  forged  or  counter- 
feit negotiable  note,  bill,  draft,  or 
other  evidence  of  debt  "issued  or  pur- 
porting to  have  been  issued"  by  any 
corporation  or  company,  with  intention 
to  pass  the  same,  should  be  subject  to 
the  punishment  prescribed  for  for- 
gery. See  also,  as  to  forgery  of  bank 
notes,  I.  supra. 

nr.  EvldeTioe. 

Only  questions  as  to  evidence  which 
are  distinctive  to,  or  aiore  likely  to 
arise  in,  the  class  of  cases  under  con- 
sideration, are  here  treated,  it  being, 
impossible,  of  course,  within  the  .scope 
of  the  annotation,  to  cover  questions 
of  evidence  likely  to  arise  in  any  case 
of  forgery,  whether  by  use  of  a  ficti- 
tious name  or  otherwise. 

Detectives  or  police  ofllicers  who 
have  made  an  investigation  and  at- 
tempted, without  success,  to  find  the 
party  whose  name  purports  to  be 
signed  to  an  instrument  alleged  to 
have  been  forged,  may  testify  as  to 
their  inquiries  and  the  result,  to  prove 
that  the  name  is  fictitious,  the  extent 
and  nature  of  their  investigation  go- 
ing only  to  the  weight,  and  not  to  the 
competency  of  the  evidence.  People 
V.  Eppinger  (1894)  105  Cal.  36,  38  Pac. 
558,  later  appeals  in  (1895)  109  Cal. 
294,  41  Pac.  1087.  and  in  (1896)  114 
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Cal.  860,  46  Pac.  350;  People  v.  Ber- 
nard (1918)  21  Cal.  App.  56,  130  Pac. 
1063;  State  v.  Hahn  (1886)  38  La. 
Ann.  169  (detectives) ;  People  v. 
Sharp  (1884)  63  Mich.  523.  19  N.  W. 
168  (sheriff). 

So,  the  directory  of  the  city  or  coun- 
ty in  question  is  competent  evidence 
to  show  that  the  name  signed  to  an 
instrument  alleged  to  have  been 
forged  is  fictitious.  People  v.  Eppin- 
ger  (1894)  105  Cal.  36,  38  Pac.  558, 
later  appeals  in  (1895)  109  Cal.  294, 
41  Pac.  1037,  and  in  (1896)  114  Cal. 
SSO;  46  Pac.  350;  People  v.  Terrill 
(1901)  133  Cal.  120,  65  Pac.  303; 
People  V.  Laird  (1897)  118  Cal.  291, 
60  Pac.  431;  State  v.  Hahn  (1886)  38 
Lb.  Ann.  169. 

And  testimony  of  officers  or  em- 
ployees of  the  bank  on  which  the  in- 
strument  alleged  to  have  been  forged 
is  drawn,  that  no  person  by  the  name 
of  the  purported  maker  has  or  ever 
did  have  an  account  there,  or  was  & 
customer  of  the  bank,  is  competent  to 
prove  that  the  name  is  fictitious. 
Williams  v.  State  (1899)  126  Ala.  50, 
28  So.  682;  Maloney  v.  State  (1909) 
91  Ark.  485,  134  Am.  St.  Rep.  83,  121 
S.  W.  728,  18  Ann.  Cas.  480;  People  v. 
Eppinger  (1894)  105  Cat  36,  38  Pac. 
568,  later  appeals  in  (1895)  109  Cal.' 
294,  41  Pac.  10S7,  and  in  (1896)  114 
Cal.  360,  46  Pac.  97;  People  v.  Bernard 
.:<1913)  21  CaL  App.  66,  130  Pac.  1063; 
State  V.  Hahn  (1886)  38  La.  Ann.  169; 
State  V.  Allen  (1893)  116  Mo.  548,  22 
S.  W.  792;  Rex  v.  Backler  (1831)  5 
<Car.  &  P.  (Eng.)  IIB;  Rex  v.  Bran  nan 
(1834)  6  Car.  &  P.  (Eng.)  326;  Rex  v. 
Asliby  (1860)  2  Fost.  &  F.  (Eng.)  660. 

A  prima  facie  case  that  the  name  of 
the  maker  of  a  check  is  fictitious  is 
made  by  proof  that  the  name  does  not 
•PI»ear  in  the  city  directory  of  the  place 
in  question,  that  no  such  person  kept 
an  account  in  the  bank  upon  which  the 
check  ig  drawn,  and  that  detectives 
were  unable  to  find  such  a  person. 
State  Hahn  (1886)  38  La.  Ann.  169, 
inpra. 

Testimony  of  the  bank  officers  that 
no  sQch  person  or  firm  as  that  of  the 
purported  maker  kept  an  account  at 
the  bank  may  establish  a  prima  facie 
ease  that  the  name  is  fietitions.  Peo- 


ple V.  Eppinger  (1894)  105  Cal.  36,  38 
Pac.  558,  supra. 

To  prove  that  the  name  signed  to  a 
check  was  that  of  a  fictitious  person, 
testimony  of  a  clerk  in  the  am^  agent 
department  of  the  establishment  on 
which  the  check  was  drawn,  and 
not  in  the  banking  department,  the 
check  being  drawn  on  a  house  which 
did  business  as  bankers  and  army 
agents,  that  there  was  no  person  by 
the  name  signed  who  had  an  account 
there,  and  that,  while  he  did  not  know 
the  names  of  all  the  customers  of  the 
house,  he  did  not  know  of  anyone  by 
that  name  in  his  department,  and  that 
he  had  inquired  of  the  other  clerks 
and  was  informed  by  them  that  there 
was  no  such  person  in  the  banking  de- 
partment, was  held  sufficient  in  Rex  v. 
Brannan  (1834)  6  Car.  &  P.  (Eng.) 
326,  to  make  a  prima  facie  case  that 
the  name  was  that  of  a  fictitious  per- 
son, and  to  call  on  the  defendant  ta 
prove  the  contrary. 

And  testimony  of  a  clerk  in  the 
banking  house  on  which  a  check  al- 
leged to  have  been  forged  was  drawn, 
that  the  bank  had  no  customer  of 
that  name,  and  that  he  knew  the  vil- 
lage in  which  the  check  purported  to 
be  made,  and  that  there  was  no  one 
there  by  the  name  of  the  maker  who 
would  be  likely  to  have  an  account 
with  the  bank,  was  held  in  Rex  v.  Ash- 
by  (Eng.)  supra,  to  make  a  prima 
facie  case  that  the  name  signed  was^ 
that  of  a  fictitious  person. 

It  was  held  also  in  Rex  v.  Backler' 
(1831)  5  Car.  &  P.  (Eng.)  118,  that, 
in  the  absence  of  evidence  by  the  de- 
fendant on  a  trial  for  forgery,  a  prima 
facie  case  against  him  that  the  signa- 
ture of  the  check  alleged  to  have  been- 
forged  was  that  of  a  fictitious  person 
was  made  by  evidence  of  the  banking 
house  on  which  it  was  drawn  that  no 
such  person  had  an  account  there,  or 
had  a  right  to  draw  upon  it.  The 
court  stated  that  drawing  a  check 
without  funds  would  have  been  a 
fraud,  and  not  a  forgery,  if  ft  were 
proved  that  the  signer  was  a  real- per- 
son, but,  as  indicated,  considered  the- 
evidence  as  making  a  prima  facie  case 
that  the  name  was  fictitious. 

Testimony  of  a  witness  that  he 
made  inquiry  of  the  person  who,  the- 


Digitized  by 


416 


AMBRICAN  LAW  REPORTS,  ANNOTATED. 


[9  A.L.R. 


defendant  in  an  indictment  for  a  for- 
gery informed  him,  drew  the  check  in 
question,  and  also  of  another  person, 
at  the  instance  of  the  defendant,  and 
was  unable  to  find  anyone  having;  the 
name  signed  to  the  check,  was  held 
competent  in  Williams  v.  State  (1899) 
126  Ala.  50,  28  So.  632,  to  prove  that 
the  name  of  the  drawer  of  the  check 
was  fictitious. 

To  prove  that  the  names  of  the  mak- 
er and  of  the  indorser  of  a  note  were 
those  of  fictitious  persons,  it  was  held' 
in  People  v.  Jones  (1887)  106  N.  Y. 
523,  13  N.  E.  93,  that  evidence  was  ad- 
missible of  the  means  taken  by  the 
witness  to  find  the  parties,  and  of  the 
result,  as  well  as  of  the  fact  that  he 
had  looked  over  the  assessment  rolls 
of  the  town  in  which  the  defendant 
represented  they  resided,  and  found 
no  such  names. 

And  to  prove  that  the  signature  to 
a  certificate  purporting  to  have  been 
signed  by  a  clerk  of  the  district 
court  was  that  of  a  fictitious  person, 
testimony  was  held  admissible  in  Peo- 
ple v.  Marion  (1874)  29  Mich.  31,  that 
the  witness  had  personally  known 
every  clerk  of  the  county  and  court  in 
question,  and  that  no  such  person  was 
ever  in  that  ofiice,  in  connection  with 
testimony  by  him  as  to  what  persons 
occupied  the  office  at  different  periods. 

Evidence  of  inquiries  made  by  the 
prosecuting  witness  at  the  place  of 
residence  of  the  alleged  acceptor  of 
a  bill  of  exchange,  as  shown  on  the 
bill,  was  held  admissible  in  Rex  v. 
King  (1832)  6  Car.  &  P.  (Eng.)  128, 
to  prove  that  the  acceptance  was  in 
the  name  of  a  fictitious  person,  al- 
though the  inquiries  were  made  by  one 
who  was  a  stranger  in  that  place,  the 
court  stating  that  while  this  was  not 
the  most  satisfactory  evidence,  nor 
tiiat  usually  given  in  such  cases,  yet 
it  was  evidence,  and  that  the  question 
whether  it  was  sufficient,  in  the  ab- 
sence of  evidence  on  the  part  of  the 
defendant,  to  prove  that  the  signature 
was  that  of  a  fictitious  person,  was 
for  the  jury. 

Where  one  is  in  possession  of  a 
check  which  is  worthless,  and  which 
there  is  some  evidence  to  show  is 
signed  in  the  name  of  a  fictitious  pet- 
aon,  the  officers  of  the  bank  on  which 


it  is  drawn  and  other  business  men 
of  tiie  county  having  testified  that 
they  never  knew  or  heard  of  such  a 
person,  a  duty  devolves  on  t^e  posses- 
sor of  the  check,  when  charged  with 
having  in  his  possession  a  forged 
check,  signed  in  the  name  of  a  ficti- 
tious person,  with  intent  fraudulently 
to  utter  the  same,  to  offer  some  ex- 
planation of  the  manner  in  which  he 
obtained  possession  and  some  evi- 
dence of  the  existence  of  the  maker; 
in  other  words,  while  the  prosecution 
assumes  in  the  first  instance  the  bur- 
den of  proving  a  negative,  namely, 
that  no  such  person  as  the  maker  of 
the  check  existed,  yet  the  presumption 
arises  under  the  circumstances  stated 
that  the  name  is  fictitious,  and  the  de- 
fendant must  introduce  evidence  to 
prove  the  contrary.  State  v.  Allen 
(1893)  116  Mo,  548,  22  S.  W.  792.  In 
this  case  it  was  held  that  the  evidence 
was  sufiicient  to  sustain  a  conviction, 
the  testimony  for  the  prosecution  be- 
ing as  above  indicated,  and  the  de- 
fendant offering  an  unreasonable  ex- 
planation of  his  method  of  obtaining 
possession  of  the  check,  and  not  in- 
troducing evidence  to  prove  the  exist- 
ence of  Ihe  maker,  who  he  claimed  was 
living  on  a  farm  within  10  miles  from 
the  place  of  trial. 

And  it  was  held  in  People  v.  Gor- 
don (1910)  13  CaL  App.  678,  110  Pac 
469,  that  an  instruction  was  properly 
refused,  in  a  prosecution  for  forgery 
of  a  draft  on  the  theory  that  the 
maker's  name  was  fictitious,  that  the 
nonexistence  of  the  maker  of  the  draft 
must  be  proved  beyond  and  to  the  ex- 
clusion of  all  reasonable  doubt  and  to 
a  moral  certainty,  and  that  if  the  jury 
had  any  reasonable  doubt  as  to 
whether  or  not  there  was  in  existence 
anywhere  in  the  world  such  an  indi- 
vidual as  the  purported  malcer,  on  the 
date  in  question,  th^  must  resolve 
that  doubt  in  favor  of  the  defendant 
The  court  said  that  the  prosecution 
certainly  was  not  required  to  prove, 
nor  were  the  jury  required  to  believe, 
beyond  a  reasonable  doubt,  that  there 
was  no  such  person  in  the  world  as 
the  purported  maker  of  the  draft;  but 
it  was  only  necessary  to  show  to  « 
common  certainty  that  tiiere  was  no 
such  person  in  existence  in  the  vicini- 
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ly  of  alid  connected  with  the  particu- 
lar acts  charged,  in  the  place  and 
t-ouoty  where  jurisdiction  accrued. 

Testimony  of  a  police  ofiBcer  that 
after  diligent  inquiry,  including  an  ex- 
amination of  the  directories  of  all  the 
cities  and  towns  of  the  county  in  ques- 
tioB,  he  could  find  no  such  person  as 
that  of  the  purported  alener  of  a 
check,  and  of  the  cashier  and  book- 
keeper of  the  bank  at  which  it  was 
payable  that  no  such  person  had  or 
ever  had  had  an  account  there,  was 
held  sufficient,  in  People  v.  Bernard 
21  CaL  App.  66,  180  Pac.  1063, 
to  support  a  conviction  on  the  theory 
that  a  fictitious  name  was  signed  to 
the  check. 

Bat  to  prove  that  the  name  signed 
was  that  of  a  fictitious  person,  it  was 
held  in  Lassiter  v.  State  (1906)  49 
Tex.  Crim.  Rep.  532,  94  S.  W.  233,  that 
it  was  error  to  permit  the  tax  coUectoir 
tc  testify  that  the  name  in  question 
did  not  appear  on  the  tax  rolls,  th6 
rolls  themselves  not  being*  introduced 
is  evidence.  The  court  intimates  that 
evidence  in  any  form  that  the  name 
did  not  appear  on  the  tax  rolls  wo.uld 
be  inadmissible,  stating  in  effect  that 
the  fact  that  the  name  did  not  appear 
OD  the  tax  rolls  would  not  be  a  cir- 
comstance  tending  to  show  that  it  was 
that  of  a  fictitious  person. 

And  on  an  issue  whether  a  name 
signed  to  a  check  was  that  of  a  ficti- 
tioos  person,  it  was  held  reversible 
error  in  People  v.  Lee  (1900)  128  Cal. 
333,  60  Pac.  854,  to  admit  in  evidence 
the  subpoena  issued  by  the  court  in 
Aft  proceedings,  requiring  the  attend- 
uce  as  a  witness  of  the  purported 
ufner  of  the  chedc,  and  the  sheriff's 
retnm,  stating  that  after  diligent 
search  and  inquiry  he  was  unable  to 
find  the  person  named,  the  statute 
nuking  the  sheriff's'  return  prima 
facie  evidence  of  the  facts  stated 
therein  not  applying  to  proof  by  this 
method  of  such  issues,  which  were  in 
BO  way  dependent  upon  or  connected 
vith  the  discharge  of  the  sheriff's  du- 
ty in  serving  the  subpoena,  and  which 
the  sheriff  was  not  required  officially 
to  ascertain  or  declare. 

It  is  for  the  jury  to  determine 
lActher,  under  the  evidence,  the  per- 
9  A.L,R.— 27. 


son  whose  name  appears  signed  to  the 
instrument  is  a  real  or  fictitious  per- 
son; and  if  they  find  that  the  name  is 
that  of  a  fictitious  person,  the  infer- 
ence arises  that  the  person  who  utters 
and  publishes  the  instrument  as  true 
either  forged  the  same,  or  knew  it  to 
be  forged.  Maloney  v.  State  (1909) 
91  Ark.  485,  184  Am.  St  Rep.  83,  121 
S.  W.  728,  18  Ann.  Gas.  480. 

And  from  the  facts  that  one  in  pos- 
session of  a  check  bearing  the  name  of 
a  fictitious  person  utters  it  and  that 
it  is  made  payable  to  his  order,  the 
jury  may  infer  an  intent  on  his  part 
to  defraud,  and  that  he  himself  forged 
it.  Williams  v.  SUte  (1899)  126  Ala. 
6G,  28  So.  632.  It  should  be  observed, 
however,  that  this  rul^  does  not  appar- 
ently depend  on  the  fact  that  the  name 
signed  is  that  of  a  fictitious  person, 
and  the  point  is  not  peculiar  to  the 
class  of  cases  under  consideration. 

It  has  been  held  that  although  there 
is  no  allegation  in  the  indictment  that 
a  name  signed  to  an  instrument  which 
it  is  alleged  is  forged  is  that  of  a  fic- 
titious person,  evidence  is  admissible 
that  the  name  signed  is  fictitious,  if 
the  fictitious  person  is  not  the  one 
defrauded.  Johnson  v.  State  (1895) 
35  Tex.  Crim.  Rep.  271,  33  S.  W. 
231;  Chapman  v.  State  (1896)  —  Tex. 
Crim.  Rep.  — .  84  S.  W.  621 ;  Davis  v. 
State  (1897)  37  Tex.  Crim.  Rep.  218, 
89  S.  W.  296. 

And  it  was  held  in  State  v.  Stegner 
(1918)  276  Mo.  427.207S.W.  826,  that, 
without  allegations  in  an  information 
charging  forgery  as  to  the  fictitious 
character  of  the  maker  of  the  alleged 
false  instrument,  it  was  not  error  to 
admit  evidence  that  the  name  signed 
was  that  of  a  fictitious  person. 

As  to  effect  as  evidence  of  previous 
assumption  of  fictitious  name,  see 
Com.  V.  Costello  (1876)  120  Maaa.  858, 
under  1.  supra.  • 

IV.  Miscellaneous. 

The  annotation  does  not  purport  to 
cover  cases  involving  civil  rights  un- 
der the  rule  which  regards  ,a  nego- 
tiable instrument  payable  to  the  order 
of  a  fictitious  person  as  payable  to 
bearer,  although  some  of  these  cases 
may  assume  or  recognize  the  principle 
that  forgery  may  be  committed  by  the 
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use  of  a  fictitious  name.  See,  for  ex- 
ample, the  following:  Jordan  Marsh 
Co.  V.  National  Shawmut  Bank  (1909) 
201  Mass.  397,  22  L.R.A.(N.S.)  250, 
87  N.  E.  740;  Harmon  v.  Old  Detroit 
Nat.  Bank  (1908)  163  Mich.  73,  17 
LJI.A.  (N.S.)  614, 126  Am.  St  Rep.  467, 
116  N.  W.  617;  Coggill  v.  American 
Exch.  Bank  (1847)  1  N.  Y.  113,  49  Am. 
Dec.  310;  Shipman  v.  Bank  of  State 
(1891)  126  N.  Y.  318,  12  L.R.A.  791, 
22  Am.  St.  Rep.  821,  27  N.  E.  371; 
Phillips  V.  Mercantile  Nat.  Bank 
(1894)  140  N.  Y.  556,  23  L.R.A.  584, 
37  Am.  St.  Rep.  696,  35  N.  E.  982; 
Seaboard  Nat.  Bank  v.  Bank  of  Ameri- 
ca (1908)  193  N.  Y.  26,  22  L.R.A. 
(N.S.)  499,  85  N.  E.  829;  Armstrong  v. 
Pomeroy  Nat.  Bank  (1889)  46  Ohio 
St.  512,  6  L.R.A.  625,  15  Am.  St,  Rep. 
655, 22  N.  E.  866;  Snyder  v.  Corn  Exch. 
Nat  Bank  (1908)  221  Pa.  599.  128  Am. 
St  Rep.  780.  70  Atl.  876;  Chism  v. 
First  Nat.  Bank  (1896)  96  Tenn.  641, 
32  L.R.A.  778,  64  Am.  St.  Rep.  863, 
36  S.  W.  887.  So  far  as  these  cases 
appear  distinctly  to  hold  that  forgery 
may  be  committed  by  the  use  of  a  fic- 
titious name,  they  are  cited  elsewhere 
in  the  note. 

Where  a  check  was  given  for  stolen 
cattle,  the  seller,  who  was  a  stranger 
to  the  buyer,  receiving  the  check  un- 
der a  fictitious  name  as  payee,  it  was 
field  in  Meridian  Nat.  Bank  v.  First 
Nat.  Bank  (1893)  7  Ind.  App.  332,  62 
Am.  St.  Rep.  450,  33  N.  E.  247,  34  N.  E. 
608,  that,  whether  or  not  his  indorse- 
ment of  the  check  in  the  fictitious 
name  was  a  forgery,  the  indorsement 
was  sufficient  to  transfer  title  to  one 
who  took  it  in  good  faith,  relying  on 
a  previous  certification. 

An  information  charging  one  with 
falsely  making  a  fictitious  check  pur- 
porting to  be  the  check  of  an  individ- 
ual, when  there  was  no  such  individ- 
ual in  existence,  was  held  in  People 
V.  Nishiyama  (1902)  135  Cal.  299,  67 
Pac.  776,  not  open  to  the  objection  that 
it  failed  to  negative  the  remote  possi- 
bility that  there  might  have  been  a 
bank,  corporation,  or  copartnership 
by  the  name  in  question. 

It  was  held  in  People  v.  Gordon 
(1910)  IS  Cal.  App.  678,  110  Pac.  469, 
that  an  information  charging  one  with 


feloniously  uttering  and  passing  a  fic- 
titious instrument  in  writing  for  the 
payment  of  money,  whereas  there  was 
no  such  individual  as  the  purported 
maker  "then  and  there"  in  existence, 
was  not  subject  to  demurrer,  on  the 
ground  that  the  words  quoted  were  in- 
definite. 

And  an  information  charging  the 
making  of  a  fictitious  check  signed  by 
an  individual  name,  whereas  "there 
was  and  is"  no  such  individual,  if 
objectionable  as  not  stating  with  sufil- 
cient  certainty  and  directness  the 
time  to  which  the  expression  "was  and 
is"  relates,  it  was  held  in  People  v. 
Ellenwood  (1897)  119  Cat  166,  51 
Pac.  553,  is  subject  only  to  demurrer, 
and  if  objection  is  not  taken  in  this 
manner  it  is  waived. 

An  allegation  in  an  indictment  for 
forgery,  charging  that  the  defendant 
fraudulently  made  a  false  instrument 
"purporting  to  be  the  act  of  another, 
to  wit,  the  act  of  Clay  Rollins,  a  ficti- 
tious person,"  was  held  in  Hooker  t. 
SUte  (1896)  84  Tex.  Grim.  Rep.  869, 
68  Am.  St  Rep.  716,  SO  S.  W.  783, 
not  an  averment  that  the  instrument 
purported  to  be  that  of  a  fictitious 
person,  but  to  be  merely  descriptive 
in  its  use  of  the  words  "a  ficti- 
tious person,"  of  the  person  whose 
name  was  used;  so  that  a  variance 
was  not  created  by  the  fact  that  the 
instrument  set  out  did  not  purport  to 
be  the  act  of  a  fictitious  person. 
■  The  rule  that  if  the  maker  of  a 
check  intends  it  to  be  payable  to  a 
certain  person,  though  describing  him 
by  a  diflferent  name,  his  indorsement 
by  that  name  is  not  a  forgery,  is  sup- 
ported by  State  v.  Anderson  (1910)  1 
Boyce  (Del.)  135,  74  Atl.  1097.  But 
it  does  not  appear  in  this  case  that 
the  name  of  ^e  payee  was  that  of  a 
fictitious  person,  the  check  being  made 
payable  to  H.  J.  Anderson  and  beinsr 
delivered  by  mistake,  so  it  was 
claimed,  to  the  defendant,  Howard  H. 
Anderson,  who  indorsed  the  payee's 
name  op  the  check. 

Such  cases  as  State  v.  Chance 
(1910)  82  Kan.  388,  27  LJt.A.(N.S.> 
1003,  108  Pac.  789,  20  Ann.  Gas.  164, 
holding  i^at  where  one  affixes  to  a 
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note  a  si^ature  which  he  intends 
shall  be  regarded  as  that  of  another 
person,  the  act  is  not  prevented  from 
beins:  forgery  by  the  circumstance 
that  the  name  is  not  correctly  written, 
are,  of  course,  diatingulshable  from 
the  class  of  cases  under  consideration, 
and  are  not  included  in  the  note. 

Forgery  may  consist  in  signing  the 
name  of  a  deceased  person.  Billings 
T.  State  (1886)  107  Ind.  64,  57  Am. 
Rep.  77,  6  N.  E.  914,  7  Am.  Crim.  Rep. 
188;  Henderson  V.  State  (1855)  14  Tex. 
603;  Brewer  v.  State  (1893)  32  Tex. 
Crim.  Rep.  74,  40  Am.  St.  Rep.  760,  22 
S.  W.  41;  Dreeben.v.  State  (1913)  71 
Tex.  Crim.  Rep.  341,  162  S.  W.  501. 


In  further  illustration  of  the  range 
of  conditions  upon  which  the  crime 
of  forgery  may  be  predicated,  atten- 
tion is  called,  without  attempting  to 
cover  this  point,  to  the  fact  that  there 
are  cases  supporting  the  view  that 
forgery  may  be  committed  by  making 
a  false  instrument  in  the  writer's  own 
name,  with  intent  to  defraud.  See,  for 
example.  Com.  v.  Wilson  (1889)  89 
Ky.  157,  25  Am.  St  Rep.  528,  12  S.  W. 
264;  Com.  v.  Baldwin  (1858)  11  Gray 
(Mass.)  198,  71  Am.  Dec.  703;  Luttrell 
V.  State  (1886)  85  Tenn.  232.  4  Am. 
St.  Rep.  760, 1  S.  W.  886;  also  Ex  parte 
Hibbs  (1886)  26  Fed.  421,  set  out  un- 
der, I.  supra.  B.  E.  H. 


MAYOR  AND  ALDERMEN  OF  THE  CITY  OF  SAVANNAH, 

^Iff.  in  Err., 

V. 

HAGAR  R.  BARNES. 

Oeororto  iSnpreiM  Court— itu^iut  13,  t019. 

(148  Ga.  817,  96  S.  E.  626.) 

Highway  —  abandonment. 

1.  A  municipal  corporation  may,  by  abandonment,  relinquish  its  con- 
trol over  a  street  vrhich  has  been  dedicated  to  it  for  public  use.  Where 

an  easement  has  been  acquired  by  grant,  a  mere  nonuser,  without  further 
evidence  of  an  intent  to  abandon  it,  will  not  constitute  abandonment. 
[See  note  on  this  question  beginning  on  page  423.] 


Deed  —  construction  —  rules. 

2.  In  the  construction  of  a  trust 
deed,  or  a  deed  in  the  nature  of  a 
trust  deed,  due  regard  should  be  had 
to  the  intention  of  the  parties;  and 
the  construction  must  be  upon  the 
whole  deed,  and  not  merely  upon  dis- 
jointed parts  of  it.   Thus  construed, 

Readnotes  by  George,  J. 


the  deed  to  plaintiff  in  error  conveyed 
to  it  merely  an  easement  for  a  street. 

[See  8  R.  C.  L.  1047.] 
Evidence  —  sufficiency. 

8.  The  evidence  was  eufficient  to 
authorize  the  verdict,  and  the  court 
did  not  err,  for  any  of  the  reasons 
assigned,  in  refusing  a  new  trial. 


Error  to  the  Superior  Court  for  Chatham  County  (Meldrim,  J.)  to 
review  a  judgment  in  favor  of  plaintiff  in  an  action  brought  to  enjoin 
the  removal  of  her  fence  from  a  certain  tract  of  land,  and  to  have  title 
to  the  premises  decreed  to  be  in  her.  Afftrmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Robert  J.  Travis  and  David  Jackson  v.  Dougherty  County,  99  Ga. 
S.  Atk'nson,  for  plaintiff  in  error:        185,  26  S.  E.  625;  Thompson  v.  Hart, 

No  prescription  will  lie  against  the  133  Ga.  540,  66  S.  E.  270;  3  Dill.  Mun. 
eity.  Corp.     979, 1106;  Norrell  v.  Augusta 

Thornton     Trammell,  89  Ga.  202;    R.  &  Electric  Co.  116  Ga.  813,  69  L.RJ^ 
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101,  42  S.  E.  466;  Augusta  v.  Burum,^-No.  92  of  the  "Southvine  division  to 
93  Ga.  68,  26  L.R.A.  340,  19  S.  E.  820; !  ^Hagar  Barnes  (then  Crittendon). 
Langley  v.  Augusta,  118  Ga.  590,  98  " 
Am.  St.  Rep.  133,  46  S.  E.  486;  Wade 
T.  Cornelia,  136  Ga.  89.  70  S.  E.  880; 


Kelsoe  v.  Oglethorpe,  120  Ga.  961,  102 
Am.  St.  Rep.  138,  48  S.  E.  366;  Par- 
sons V.  Atlanta  University,  44  Ga.  629; 
Savannah  v.  Bartow  Invest.  Co.  137 
Ga.  198,  73  S.  E.  1095;  Robins  v.  Mc- 
Gehee.  127  Ga.  431,  56  S.  E.  461;  Black 
V.  O'Hara,  64  Conn.  17,  5  Atl.  598; 
Flick's  Estate,  6  Kulp,  329;  San  Fran- 
cisco v.  Bradbury,  92  Cal.  414,  28  Pac. 
803;  Hall  v.  Breyfogle,  162  Ind.  494, 
70  N.  E.  883. 

The  fact  that  a  street  or  alley  has 
never  been  used  by  the  public,  but  has 
been  occupied  by  an  individual,  does 
not  change  the  case. 

Wallace  v.  Cable,  87  Kan.  836,  42 
L.R.A.(N.S.)  687,  127  Pac.  6;  McQuil- 
lin,  Mun.  Corp.  §  1401;  Liexington  v. 
Hoskins,  96  Miss.  163,  50  So.  661; 
Indianola  Light,  Ice  &  Coal  Co.  v. 
Montgomery,  86  Miss.  304,  37  So.  958 ; 
Phy  V.  Hatfield.  135  Am.  St  Rep.  905, 
and  note,  122  Tenn.  694,  126  S.  W. 
105,  19  Ann.  Cas.  374. 

Where  a  party  In  possession  enters 
with  the  knowledge  that  the  land  does 
not  belong  to  her,  prescription  will 
never  run  in  her  favor. 

Ellis  V.  Pasher,  101  Ga.  6,  29  S.  E. 
268;  Cowart  v.  Young,  74  Ga.  694; 
Hunt  V.  Dunn,  74  Ga.  120 ;  Crawford 
V.  Crawford.  143  Ga.  310,  85  S.  £.  192; 
Gompton  v.  Newton.  129  Ga.  619,  59 
S.  E.  270:  Powell,  Actions  for  Land, 
T  827. 

Messrs.  Leo  A.  Morriasy*  Alexander 
R.  BlacDonneU,  and  Walter  C  Hart- 
ridge  for  defendant  in  error, 

George,  J.,  delivered  the  opinion 
of  the  court: 

In  1870,  Dr.  Louis  A.  Falligant 
owned  a  tract  of  land  near  the  then 
■Bouthem  border  of  the  city  of  Sa- 
vannah. This  tract  of  land  was  sur- 
veyed into  city  lots.  On  October 
20,.  1870,  Dr.  Falligant  conveyed  to 
the  city  of  Savannah  the  streets  and 
lanes  through  said  tract,  as  shown 
by  the  map  of  Southville,  by  which 
name  he  designated  the  tract.  Among 
the  streets  conveyed  by  Dr.  Falli- 
gaikt  to  the  city  was  "western  hall 
of  Price  street,  25  feet  and  6  inches 
wide."  The  deed  to  the  city  was 
duly  recorded  on  November  9,  1870. 
In  1872,  Dr.  Falligant  conveyed  lot 


«This  deed  gave  the  dimensions  of 
lot  92  as  fronting  30  feet  on  Lanur 
avenue,  with  "the  extension  of  Price 
street  as  the  eastern  boundary 
thereof."  Price  street  was  not  then 
opened  and  used  as  a  street.  In 
1872,  Hagar  Barnes  inclosed  lot  No. 
92  and  the  tract  lying  immediately 
east  thereof  and  designated  upon 
the  map  as  Price  street.  She  has 
been  in  the  peaceable,  undisputed, 
open,  and  notorious  possession 
thereof  from  that  date  until  this. 
In  1899,  the  city  of  Savannah  con- 
cluded to  open  Price  street,  but  it 
did  not  use  the  land  conveyed  for 
that  purpose  by  Dr.  Falligant,  but, 
on  the  contrary,  purchased  land 
about  35  feet  eastward,  and  used 
that  for  the  purpose  of  opening 
Price  street.  Hagar  Barnes  pur- 
chased the  strip  immediately  east  of 
the  tract  conveyed  by  Dr.  Falligant 
to  the  city,  and  lying  between  said 
tract  and  Price  street  as  actually 
opened  up.  In  December,  1915,  the 
city  of  Savannah  served  notice  on 
Hagar  Barnes  to  remove  her  fences 
from  the  tract  conveyed  to  it  by  Dr. 
Falligant  as  Price  street;  and  she 
filed  a  petition  in  equity  against  tile 
city,  in  which  she  prayed  for  injunc- 
tion against  the  summary  removal 
of  her  fences  from  the  tract  in  ques- 
tion. She  also  prayed  that  title  to 
the  premises  be  decreed  in  her.  She 
contended  that  the  city  had  never 
used  the  tract  of  land  for  street  pur- 
poses, but,  upon  the  contrary,  that 
the  original  plan  to  open  Price  street 
through  "Southville  division"  was 
abandoned  in  1899,  and  the  street 
actually  opened  35  feet  to  the  eastn 
ward. 

1  To  this  petition  the  defendant  de- 
murred generally  an(}  specially ;  one 
of  the  grounds  of  general  demurrer 
being  that  the  petition  showed  that 
the  plaintiff,  at  the  time  she  entered 
into  possession  of  the  premises  in 
dispute,  knew  that  the  land  in  con- 
troversy had  been  conveyed  to  the 
defendant  for  a  street,  and  that  th( 
plaintiff  was  a  mere  squatter.  An 
other  ground  of  the  general  demur- 
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nr  was  that  the  petition  showed 
tlitt  the  city's  interest  in  the  prem- 
ises  was  not  that  of  an  easement^ 
bat  a  fee,  with  restrictions  attached 
to  its  use,  and  that  prescription  will 
not  run  against  the  city.  The  gen- 
eral demurrers  were  overruled.  By 
cross  bill  the  city  sought  to  recover 
the  premises  in  dispute,  relying  up- 
on ttie  deed  from  Dr.  Falligant  to 
the  city.  The  trial  of  the  case  re- 
salted  in  a  verdict  for  the  plaintiff. 
Error  is  assigned  upon  certain  rul- 
ings of  the  court  in  admitting  and 
rejecting  evidence,  upon  certain 
charges  to  the  jury,  and  upon  refus- 
als to  charge.  Error  is  also  as- 
signed here  upon  exceptions  pen- 
dente lite  taken  to  the  judgment 
overruling  the  general  demurrer. 

The  case  presents  two  controlling 
questions.  The  first  involves  a  con- 
struction of  the  deed  from  Dr.  Falli- 
gant  to  the  city.  The  deed  recites 
fte  offer  of  Dr.  Falligant  to  the 
mayor  and  aldermen  of  the  city  of 
Savannah  '*to  make  to  them  a  deed 
of  dedication  of  certain  streets  and 
parts  of  streets,"  being  parts  of  cer- 
tain described  tracts  of  land,  upon 
condition  that  the  city  would  pay  to 
him  a  certain  sum  of  money  and 
complete  certain  work  of  grading 
the  streets  at  the  expense  of  the 
dty.  It  further  recites  the  refer- 
ence of  the  offer  to  the  committee 
on  streets  and  lanes,  and  the  recom- 
mendation of  this  committee  "that 
Dr.  Falligant's  offer  be  accepted, 
viz.,  Dr.  Falligant  to  give  a  full  and 
complete  deed  to  the  city  of  all  the 
streets  and  lanes  named  in  his  com- 
monication,''  upon  the  consideration 
therein  expressed.  The  deed  then 
nndertakes  to  convey,  according  tx> 
a  map  attached,  "all  those  portions 
of  lot  7  .  .  .  laid  off  as  public 
streets  or  highways,  forever"  (de- 
scribing the  streets  or  highways  in 
detail),  "together  with  all  and  sin- 
golar  the  houses,  outhouses,  edifices, 
buildings,  stables,  yards,  gardens, 
liberties,  privileges,  easements, 
commodities,  emoluments,  heredit- 
aments, rights,  members  and  ap- 
jtortenances  whatsoever,  thereunto 
Bdonging,  and  the  reversion  and  re- 
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versions,  remainder  and  remainders, 
rents,  issues,  and  profits,  and  all 
the  estate,  right,  title,  interest,  prop- 
erty and  poB8es8i<m,  chum  and  de- 
mand whatsoever,  in  law  or  in  equi- 
ty, of  the  party  of  the  first  part,  of, 
in,  or  to  the  same,  or  any  part  or 
parcel  thereof,  with  the  appurte- 
nances, to  have  and  to  hold  the  said 
streets  and  lanes  ...  to  the  only 
use  and  behoof  of  the  said  party  of 
the  second  part  and  their  successors 
in  office,  for  the  purpose  of  public 
highways  forever,  and  to  and  for  no 
other  use,  intent,  or  purpose  what- 
soever." The  consideration  recited  is 
$750,  to  be  paid  in  city  bonds.  The 
grantor  had  expended,  according  to 
his  offer  to  the  city,  approximately 
$1,500  in  grading  the  lots  and 
streets  in  tibe  Southville  division. 
About  one  half  of  this  amount  was 
used  in  grading  the  streets.  It  was 
contemplated  that  the  city  would  so 
extend  its  boundaries  as  to  include 
within  its  limits  the  Southville  divi- 
sion, and  the  cost  of  grading  the 
streets  in  the  division,  and  already 
paid  by  the  grantor,  was  to  be  thus 
repaid  him. 

It  is  insisted  by  plaintiff  in  error 
that  the  deed  merely  specifies  the 
use  or  purpose  for  which  the  land 
is  granted  to  l^e  city,  and  that  the 
purpose  expressed  does  not  quaUfy 
the  estate  granted,  but  simply  limits 
the  use  for  which  the  land  is  to  be 
held,  and  that  the  property  does  not 
revert  to  the  grantor  or  to  the  abut- 
ting landowner  upon  a  discontinu- 
ance pf  the  use.  In  the  construction 
of  this  deed  the  technical  rules  of 
the  common  law  are  not  to  be  ap- 
plied, but  due  regard  should  be  had 
to  the  intention  of  the  parties.  The 
construction  must  be  reasonable, 
and  agreeable  to  the  common  under- 
standing. The  construction  must 
be  on  the  whole  deed,  and  not  mere- 
ly upon  disjointed 
parts  of  it.  In  as-  eoutraction— 
certaining  the  in- 
tention  of  the  parties,  the  recitals 
contained  in  the  deed,  the  contract, 
the  subject-matter,  the  object,  pur- 
pose, and  the  nature  of  the  restric- 
tions or  limitations,  and  the  attend- 
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ant  facts  and  circumstances  of  the 
parties  at  the  time  of  the  makinsr  of 
the  deed,  are  to  be  griven  consider- 
ation. Caldwell  v.  Hammons,  40 
Ga.  342,  344;  Thurmond  v.  Thur- 
mond, 88  Ga.  182, 14  S.  E.  198  (1) ; 
Bray  v.  McGinty,  94  Ga.  192,  21  S. 
E.  284;  Georgia  &  F.  R.  Go.  v. 
Swain,  145  Ga.  817,  90  S.  E.  44. 
We  are  of  the  opinion  that  the  in- 
terest or  estate  conveyed  by  the  deed 
was  an  easement  for  a  street;  and 
our  conclusion  is  that  the  court  did 
not  err  in  overruling  the  general  de- 
murrer to  the  plaintiff's  petition, 
nor  in  charging  or  refusing  to 
charge  the  jury,  as  set  out  in  several 
grounds  of  the  amended  motion,  as 
to  the  effect  of  the  deed.  This  rul- 
ing also  disposes  of  certain  objec- 
tions to  the  admission  of  evidence. 
If  it  be  granted  that  some  of  the 
evidence  admitted  was  irrelevant 
and  immaterial,  no  possible  harm 
could  have  resulted  to  the  defendant 
in  error,  in  view  of  the  construction 
here  given  the  deed  from  Dr.  Falli- 
gant  to  the  city. 

The  second  question  is:  If  the 
interest  or  estate  conveyed  by  Dr. 
Falligant  to  the  city  was  an  ease- 
ment, may  such  an  easement  be  de- 
stroyed by  abandonment  or  adverse 
user?  Counsel  for  the  plaintiff  in 
error  insist  that,  inasmuch  as  pre- 
scription does  not  run  against  a  mu- 
nicipal corporation  in  regard  to  land 
held  for  the  benefit  of  the  public 
where  the  land  has  be^  offered  to 
a  municipality  for  use  as  a  public 
street,  and  the  offer  to  dedicate  has 
been  accepted,  and  the  dedication 
thereby  made  complete,  no  adverse 
possession  of  the  street  by  a  private 
individual  can  ripen  into  a  prescrip- 
tive title,  and  that  the  doctrine  of 
abandonment  does  not  apply.  It  is 
declared  by  the  Civil  Code,  §  8644, 
that  "an  easement  may  be  lost  by 
abandoniAent,  or  forfeited  by  non- 
user,  if  the  abandonment  or  nonuser 
continue  for  a  term  sufficient  to 
raise  the  presumption  of  release  or 
abandonment." 

This  section  has  been  held  to  ap- 
ply to  a  municipal  corporation  as 
well  as  to  an  individual,  in  two 
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cases.  Kelsoe  v.  Oglethorpe,  120 
Ga.  951,  102  Am,  St.  Rep.  138  (3), 
48  S.  E.  366 ;  Savannah  v.  Bartow 
Invest.  Co.  137  Ga.  198,  204,  72  S. 
E.  1095.  It  is  said  that  this  ruUng 
was  unnecessary  in  the  cases  cited. 
A  careful  reading  of  the  cases  would 
seem  to  bear  out  this  assertion ;  but 
upon  consideration  we  are  satisfied 
that  the  rule  announced  is  the  true 
one,  although  there  are  decisions 
elsewhere  to  the  contrary.  It  is,  of 
course,  settled  by  our  decisions  that 
prescription  will  not  run  against  a 
municipality  with  respect  to  lands 
held  by  it  for  public  purposes.  It 
is  also  decided,  in  at  least  three 
cases,  that  where  a  municipality 
owns  a  mere  easement  prescription 
will  not  run  against  it.  See  Au- 
gusta v.  Burum,  93  Ga.  68, 26  L.R.A. 
340,  19  S.  E.  820;  Langley  v.  Au- 
gusta, 118  Ga.  690,  98  Am.  St.  Rep. 
133  (13),  45  S.  E.  486;  Wade  v. 
Cornelia.  136  Ga.  89,  90,  70  S.  E. 
880.  While  prescription  does  not 
run  against  a  municipality  with  re- 
spect to  land  held  by  the  municipal- 
ity for  public  use,  it  by  no  means 
follows  that  the  municipality  may 
not,  by  voluntary  abandonment,  re- 
linquish its  control  over  streets 
dedicated  to  its  use  by  the  public. 
In  Norrell  v.  Augusta  R.  &  Electric 
Co.  116  Ga.  313,  315,  59  L.R.A.  101, 
42  S.  E.  466,  it  seems  to  have  been 
recognized  that  the  doctrine  of 
abandonment  applies  alike  to  munic- 
ipal corporations  and  to  individuals. 
In  1  R.  C.  L.  4,  it  is  said:  "It  is  not 
the  individual  alone  who  may  aban- 
don that  which  is  his.  Public  rights, 
such  as  the  easement  of  passage 
which  the  public  has  in  respect  to  a 
highway,  may  be  lost  by  abandon- 
ment." 

In  1  C.  J.  11,  it  is  said:  "Public 
as  well  as  private  rights,  it  seems, 
are  within  the  rule,  where  persons 
entitled  to  enforce  tiiem  have  aban- 
doned them." 

See  also  Derby  v.  Ailing,  40  Conn. 
410;  Seaboard  Air  Lone  R.  Co.  y. 
Sikes,  4  Ga.  App.  7,  60  S.  E.  868 
(4). 

It  is,  however,  true  that  an  ease- 
ment acquired  1:^  grant,  as  in  this 
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cannot  be  lost  by  a  mere  non- 
r?^»  without  further  evidence  of  an 
^veution  to  abandon;  and  this  rule 
i&  especially  true  with  respect  to  an 
eaBcment  held  by  a  municipality  for 
the  benefit  of  the  public.  Where  an 
easement  is  acquired  by  mere  user, 
the  doctrine  of  extinction  by  mere 
nonuser  may  in  reason  apply;  but 
where  an  easement  is  acquired  by 
grant,  the  doctrine  of  extinction  by 
nonuser  should  not  apply.    In  the 
latter  case  th^  must  be  an  actual 
adverse  user  by  the 
51SSdoV™eut.     o^er  of  the  land 
servient,  or  other 
and  further  evidence  of  an  intention 
to  abandon.   In  this  cade  the  plain- 
tiff, the  owner  of  the  land  on  which 
the  proposed  extension  of  Price 
street  abutted,  was  not  only  in  the 
actual  and  adverse  possession  of  the 
land  in  dispute,  but  the  city  had  ac- 
tually opened  Price  street  36  feet 
east  of  the  tract  of  land  conveyed  by 
Dr.  Falligant  to  the  city  to  be  used 
for  that  purpose.    The  city  never 
took  possession  of  the  tract  of  land 
in  dispute  in  this  case;  and  did  not 
for  forty-five  years  demand  posses- 
sion of  the  same.  Upon  these  facts, 
and  others  not  recited  here,  the  jury 
was  authorized  to  find  that  the  city- 
had  abandoned  Price  street  as  de- 
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scribed  in  the  deed  from  Dr.  Falli- 
gant to  the  city,  and 
that    the    plaintiff  KKlSS^. 
was  entitled  to  the 
relief  prayed  against  it.  On  the  doc- 
trine of  abandonment  as  applied  to 
an  easement  acquired  by  grant,  see 
note  to  Phy  v.  Hatfield,  135  Am.  St. 
Rep.  888,  '898.  Abandonment  is  dis- 
tinguished from  sale,  gift,  convey- 
ance, etc.,  1  C.  J,  5  (2),  and  cases 
there  cited. 

Under  the  decision  in  Robins  v. 
McGehee,  127  Ga.  431,  56  S.  E.  461 
(5),  the  street  never  having  been 
actually  opened  up  or  used  by  the 
municipality  as  a  public  street,  the 
plaintiff  was  entitled  to  an  injunc- 
tion against  the  city,  enjoining  it 
from  summarily  removing  her 
fences ;  and  this  would  be  true,  even 
though  the  city  owned  in  fee  simple 
the  land  inclosed  by  the  plaintiif. 
The  rulings  complained  of  upon  the 
main  questions  presented  by  this 
record  were  in  accordance  with 
what  is  said  above,  and  none  of  the 
assignments  of  error  will  require  a 
reversal. 

Judgment  affirmed. 

All  the  Justices  concur. 

Petition  for  rehearing  denied 
September  14,  1918. 
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I.  Introductory,  423. 
IL  NonoBer  without  adverse  possession, 
423. 

III.  Nonuser  and  adverse  possession,  426. 

IV.  What  conitttates  adverse  possession, 

426. 

I.  IntroOuetofv, 

It  is  intended  in  the  present  anno- 
tation to  review  the  recent  cases  dis- 
cawing  the  loss  of  an  easement  by  ad- 
verse possession  or  nonuser.  The 
earlier  cases  are  collected  in  the  an- 
Botation  in  1  A.LJI.  884. 
II.  Nonttacr  without  adverse  posaeaaion. 

The  rule  laid  down  in  the  original 
anaoUtion  that,  where  an  easement 


le  powewioq  «r  nower. 

has  been  created  by  grant,  deed,  or 
reservation,  a  mere  nonuser  of  the 
easement  will  not  extinguish  it,  has 
been  sustained  by  several  recent  deci- 
sions. Western  U.  Teleg.  Co.  v.  Louis- 
ville &  N.  R.  Co.  (1918)  —  Ala.  — ,  81 
So.  44;  Parker  v.  Swett  (1919)  —  CaL 
App.  — ,  180  Pac.  351;  Savannah  v. 
Barnes  (reported  herewith)  ante, 
419;  Perry  v.  Wiley  (1918)  285  lU. 
25,  120  N.  E.  455;  Morris  v.  Daniel 
(1919)  183  Ky.  780,  210  S.  W.  668; 
Henderson  v.  Le  Duke  (1920)  —  Tex. 
Civ.  App.      218  S.  W.  656. 

*'An  easement  created  by  express 
grant  cannot  be  lost  by  nonuser.  It 
can  only  be  extinguished  by  hostile 
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adverse  possession  for  the  statutory 
period/'  Perry  v.  Wiley  (1918)  286 
UL  26,  120  N.  E.  465. 

So,  in  Western  U.  Teleg.  Co.  v. 
Louisville  &  N.  R.  Co.  (Ala.)  supra, 
rehearing  denied  1919,  the  court  said: 
"Here  nonuser  of  a  risrht  of  way  or 
other  easement,  acquired  by  grant  or 
condemnation,  however  long  contin- 
ued, will  not  of  itself  work  an  aban- 
donment and  forfeiture  of  the  right. 
Such  nonuser  must  be  accompanied 
by  an  intention  to  abandon,  and  this 
intention  must  be  clearly  deducible 
from  the  declarations  or  conduct  of 
the  claimant,  or  from  the  facts  and 
circumstances  incidental  to  his  non- 
user." 

In  Morris  v.  Daniel  (Ky.)  supra,  the 
court,  discussing  the  effect  of  a  non- 
user  of  an  easement,  said:  "It  is 
well  settled  that,  where  a  right  to  a 
roadway  is  vested  by  grant  or  judg- 
ment in  a  partition  proceeding,  all 
subsequent  purchasers  who  hold  un- 
der the  grant  or  judgment  are  bound 
by  the  road  reservation,  and  the  serv- 
ient estate  cannot  avoid  the  burden  by 
pleading  and  proof  of  nonuser  of  tiie 
easement  acquired  by  the  grant,  or  in 
any  manner,  except  by  adverse  holding 
for  the  statutory  period." 

In  Parker  v.  Swett  (1919)  —  CaL 
App.  — ,  180  Pac.  351,  it  was  held  that 
the  neglect  of  the  plaintiff  for  twenty* 
five  years  to  exercise  his  right  to  lay 
a  pipe  line  on  a  right  of  way  acquired 
by  grant  was  not  an  abandonment  of 
the  easement,  since  mere  nonuser,  no 
matter  of  what  duration,  cannot,  in 
the  absence  of  a  clear  intention  of 
abandonment,  work  a  loss  of  the  ease- 
ment. 

An  easement  of  a  roadway  the  grant 
of  which  did  not  place  any  restrictions 
as  to  use  in  a  special  way,  and  did  not 
provide  for  forfeiture  or  termination 
if  the  full  width  was  not  used,  was  not 
shown  to  be  abandoned,  so  as  to  pred- 
icate a  loss  by  adverse  possession,  by 
the  fact  that,  because  of  the  destruc- 
tion of  a  bridge  across  a  branch  on 
the  right  of  way,  the  road  was  not 
used  by  wagons  where  it  continued 
to  be  used  as  a  footpath.  Henderson 
V.  LeDuke  ( 1920)  —  Tex.  Civ.  App.  — , 
218  S.  W.  655. 


In  the  reported  case  (Savannah  v. 
Barnes,  ante,  419)  the  question  arose 
whether  a  municipal  corporation  had 
relinquished  its  control  over  a  street 
which  had  been  dedicated  to  the  pub- 
lic use.  The  court  reaffirmed  tiie  doc- 
trine that  mere  nonuser  of  an  ease- 
ment which  has  been  acquired  by 
grant  does  not  work  a  loss  thereof. 

It  has  also  been  held  that  an  implied 
easement  may  not  be  defeated  by  a 
mere  nonuser,  in  the  absence  of  suffi- 
cient evidence  of  intention  to  abandon 
it.  Williamson  v.  Salmon  (1918)  105 
Misc.  486,  178  N.  Y.  Supp.  617. 

However,  an  easement  may  be  ex- 
tinguished by  nonuser  without  ad- 
verse possesion  when  the  nonuser  is 
coupled  with  other  acts  evidencing  an 
Intention  to  abandon.  Babcock  v. 
Gregg  (1918)  65  Mont.  317,  178-Fac. 
284;  Mathews  Slate  Co.  v.  Advance 
Industrial  Supply  Co.  (1918)  186  App. 
DIv.  74,  172  N.  Y.  Supp,  880;  Eidlitz 
V.  French  (1918)  105  Misc.  168,  173 
N.  Y.  Supp,  646.  See  also  Fullerton  v. 
Randall  (1918)  62  N.  S.  354.  And  see 
McClure  v.  .Monongahela  Southern 
Land  Co.  (1919)  263  Pa.  368,  107  Atl. 
386. 

"The  abandonment  of  an  easement 
or  a  profit  a  prendre  is  not  established 
by  a  mere  cesser  to  use,  but,  when  ac- 
companied by  other  circumstances 
showing  an  intention  to  abandon,  long 
disuse  will  establish  it."  Mathews 
Slate  Co.  V,  Advance  Industrial  Supply 
Co.  (1918)  185  App.  Div.  74,  172  N.  Y. 
Supp.  830. 

In  Babcock  v.  Gregg  (Mont.)  supra, 
it  was  held  that  an  easement  to  main- 
tain an  irrigation  ditch  across  the 
lands  of  another  was  lost  by  a  non- 
user,  following  the  act  of  the  owner 
of  title  lands  in  completely  flUinsr  the 
ditch,  without  objection  from  the 
owner  of  the  easement,  who  did  not 
thereafter  acquire  a  right  of  way  for 
a  new  ditch. 

Where,  for  a  period  of  years,  the 
owners  of  an  easement  in  and  over 
the  lands  of  another  practically  aban- 
doned it,  and  subsequently  acquiesced 
in  an  improvement  of  the  land  which 
obliterated  a  portion  of  the  lans  to 
which  the  right  of  way  had  been 
confined,  the  court  held  that,  in  view 
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gig^e  practical  abandonment  of  the 
•  i^ent,  coupled  with  acquiescence 
"'Hie  acts  of  the  owner  of  the  premis- 
in  destruction  of  the  easement,  and 
evidence  that  a  public  street  had  re- 
cently been  opened  which  would  an^ 
swer  the  purposes  of  the  easement, 
the  owners  thereof  were  estopped 
from  reoccupyins  the  abandoned  por- 
tion of  the  right  of  way.    Eidlitz  v. 
French  (1918)  105  Misc.  168, 178  N.  T. 
Supp.  646. 

In  3{cGlure  v.  Monongahela  South- 
ern Land  Co.  (Pa.)  supra,  wherein  it 
appeared  that  one  having  an  easement 
to  mine  coal  in  place,  after  satisfying 
himself  that  all  the  coal  of  value  to 
him  had  been  removed,  chose  to  aban- 
don the  premises,  and  thirty-fhree 
years  later  sought  to  reassert  his 
abandoned  rights,  it  was  held  that  the 
easement  was  extinguished  by  such 
act  of  abandonment 

In  Fallerton  v.  Bandall  (1918)  52 
N.  &  364,  the  court  said  that  the  non- 
user  of  a  passway  for  a  long  period  of 
time,  coupled  with  a  joinder  with  the 
ovner  of  the  lands  in  the  erection  of 
a  fence  across  the  passway,  were  seri- 
ous difficulties  in  the  way  of  persons 
seeking  to  establish  their  right  to  an 
easement  therein. 

///.  Nonuser  and  advei-ae  posseaaion. 

While  nonuser  does  not  of  itself 
work  the  loss  of  an  easement,  nonuser 
coapled  with  adverse  possession  by 
another  for  the  prescriptive  period 
will  terminate  it.  Thus,  in  the  report- 
ed case  (Savannah  v.  Barnes,  ante, 
419),  the  neglect  of  a  city  to  exercise 
a  right  of  way  granted  to  it,  for  a 
■period  of  more  than  forty  years,  dur- 
jing  which  time  land  lying  within  the 
grant  is  inclosed  and  openly  and  no- 
toriously occupied  by  another,  is  held 
to  be  sufficient  evidence  of  abandon- 
ment to  prevent  the  city  from  there- 
rafter  obtaining  an  injunction  to  re- 
move the  fencing  from  across  the 
right  of  way. 

IT.  Whmt  amatitutea  adrerae  pomeMfon. 

An  adverse  possession  sufficient  to 
extinguish  an  easement  must  be  whol- 
ly inconsistent  with  the  right  to  enjoy 
easement,  and  amount  in  effect  to 
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a  disseisin  or  ouster.  See  sul)division 
in. '  a,  of  the  previous  annotation. 
This  rule  finds  support  in  several  re- 
cent decisions.  Parker  v.  Swett 
(1919)  _  cal.  App.  — ,  180  Pac.  351; 
Savannah  v.  Barnes  (reported  here- 
with) ante,  419;  Perry  v.  Wiley  (1918) 
286  III.  25,  120  N.  E.  455;  Morris 
V.  Daniel  (1919)  183  Ky.  780,  210 
S.  W.  668;  Brookshire  v.  Harp  (191») 
—  Ky.  — ,  216  S.  W.  379. 

In  Morris  v.  Daniel  (1919)  183  Ky. 
780,  210  S.  W.  668,  supra,  the  court, 
discussing  the  extent  to  which  a  hos- 
tile use  mu:  t  go  to  establish  a  right  by 
prescription,  said:  "Nothing  less 
than  an  adverse  and  hostile  use  of  the 
servient  estate,  wholly  inconsistent 
with  the  right  of  the  owner  of  the 
easement,  will  start  the  Statute  of 
Limitation  running,  which  will,  when 
the  period  has  elapsed,  extinguish  the 
right.  Certainly  nothing  short  of  the 
continuous  adverse  use  for  the  statu- 
tory period  will  establish  a  right  by 
prescription  in  the  adverse  claimant." 

In  order  that  the  Statute  of  Limita- 
tions may  run  against  the  right  of  the 
owner  of  an  easement,  it  has  been  said 
that  there  must  be  definite  and  posi- 
tive evidence  of  an  adverse  claim  and 
an  adverse  holding.  And  where  ex- 
press recognition  of  the  rights  of  the 
holder  of  the  easement  has  been  made, 
such  acknowledgment  is  contrary  to 
any  claim  of  adverse  possession. 
Parker  v.  Swett  (CaL)  jsupra. 

The  act  of  an  adjoining  landowner 
in  using  t^e  easement  of  another  in  a 
carriageway  for  a  short  time,  which 
use  was  discontinued  on  the  request 
of  the  owner  of  the  easement,  has  been 
held  to  be  insufficient  evidence  of  ad- 
verse user  to  extinguish  the  easement. 
Perry  v.  Wiley  (1918)  286  III.  25,  120 
N.  E.  466. 

In  Brookshire  v.  Harp  (Ky.)  supra, 
an  occasional  locking  of  gates  during 
the  wet  seasons  of  the  year,  across  a 
passway  in  which  tiiere  was  an  im- 
plied easement  of  a  right  of  yny,  was 
held  to  be  insufficient  to  constitute  ad- 
verse possession.  The  court  said: 
"Such  obstructions  were  temporary 
only,  and  did  not  in  any  sense  consti- 
tute an  appropriation  of  plaintiffs* 
property  in  the  easement,  nor  was  it 
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such  an  adverse  holding  as  to  eventu- 
ally bar  the  rigrht  to  the  easement. 
...  To  accomplish  such  a  result  the 
alleged  adverse  user  must  be  of  .the 
same  character  as  is  required  to  ob- 
tain title  to  real  estate,  e.,  it  must 
be  notorious,  continuous,  adverse,  and 
exclusive  for  the  statutory  period." 

In  the  reported  case  (Savannah  v. 
Baenes,  ante,  419),  it  was  held  that 
the  open  and  notorious  occupancy  of 
land  lying  within  a  right  of  way  grant- 
ed to  a  municipality*  and  the  eirectlon 
of  fencing  inclosing  such  land,  which 
inclosure  existed  for  over  ^rty  years, 
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was  sufficient  evidence  of  adverse  pos- 
session to  entitle  the  possessor  to  an 
injunction,  restraining  the  city  from 
removing  the  fences  across  its  right 
of  way. 

However,  a  private  easement  of  pas- 
sage over  a  purported  street  will  be 
lost  by  nonuser  and  adverse  posses- 
sion, where  the  right  of  passage  has 
not  been  asserted  for  over  sixty  years, 
and  for  the  same  period  of  time  pas- 
sage has  been  prevented  by  fences  and 
buildings.  Stillnian  v.  Olean  (1920) 
228  N.  Y."322,  127  N.  E.  267. 

B.  E.  B. 


STATE  OF  NORTH  GAROUNA 

V. 

FBED  SHOAF,  Appt 
North  CafoUna  Supreme  Court— Api'U  7,  1990. 
(—  N.  C.      102  S.  E.  70B.) 

Sunday  —  place  sdling  wieners  and  sandwiches  as  restaurant. 

1.  Serving  wieners  and  egg  sandwiches  to  persons  occupying  stools 
in  front  of  a  counter  is  within  an  exception  in  a  Sunday  law  of  restaurants 
or  cafes  furnishing  meals  to  actual  ffucsts. 

[See  note  on  this  qtiesUon  beginning  on  page  428.] 

Definition  — joint. 

2.  A  "joint"  is  usually  regarded  as 
a  place  of  meeting  or  resort  for  per* 


sons  engaged  in  evil  and  secret  prac- 
tices of  any  kind. 


Appeal  by  defendant  from  a  judgment  of  the  Superior  Court  for  For- 
syth County  (Ray,  J.)  convicting  him  of  unlawfully  and  wilfully  exposing 
goods  for  sale  and  keeping  open  his  place  of  business  on  Simday  in  viola- 
tion of  law.  Reversed.  - 


Statement  by  Walker,  J. : 
Defendant  was  charged  with  the 
offense  of  "unlawfully  and  wilfully 
exposing  for  sale  his  goods  and 
keeping  open  his  place  of  business 
on  Sunday,"  in  violation  of  Public 
Local  Laws  of  1919,  chap.  320,  which 
reads  as  follows,  omitting  imma- 
terial parts  thereof:  "No  person, 
firm  or  corporation  in  Forsyth 
county  shall  expose  for  sale,  sell  or 
offer  for  sale  on  Sunday,  any  goods, 
wares  or  merchandise  within  four 
miles  of  the  corporate  limits  of  any 
incorporated  town  or  city;  and  no 
store,  shop,  or  other  place  of  busi- 


ness in  which  goods,  wares  or  mer- 
chandise of  any  kind  are  kept  for 
sale  shall  keep  open  doors  from  12 
o'clock  Saturday  night  until  12 
o'clock  Sunday  night:  Provided, 
that  this  act  shall  not  be  construed 
to  apply  to  hotels  or  boarding 
houses,  or  to  restaurants  or  caf6s 
furnishing  meals  to  actual  guests, 
where  the  same  are  not  otherwise 
prohibited  by  law  from  keepinir 
open  on  Sunday." 

The  only  witness  was  E.  £. 
Wooten,  who  testified:  **I  know 
Fred  Shoaf,  the  defendant.  He  runs 
what  is  called  a  'wiener  joint'  at 
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Hanestown,  a  village  about  3  miles 
west  of  Winston-Salem.  I  have 
seen  defendant  selling  lunches, 
wieners,  and  egg  sandwiches  on 
Friday  night,  Saturdays,  and  Sun- 
days. I  did  not  take  the  names  of 
the  people  who  bought  from  him.  I 
saw  him  selling  these  things  on  two 
different  Sundays  within  the  last 
six  months  at  Hanestown,  in  For- 
syth county.  He  had  no  tables  in 
his  place,  but  had  a  counter  with 
stools  along  in  front  of  it,  and  his 
customers  occupied  those  stools 
while  eating." 

The  place  at  which  defendant  sold 
these  meals,  or  lunches,  was  within 
2  miles  of  the  corporate  limits  of 
Winston-Salem.  At  the  close  of  the 
evidence  the  defendant  moved  for 
judgment  of  nonsuit.  Motion  denied, 
and  he  excepted.  He  was  convicted, 
and  appealed  from  the  judgment. 

Messrs.  W.  T.  Wilson  and  J.  R 
Graver  for  appellant. 

Messrs.  James  S.  Manning,  Attorney 
General,  and  Frank  Nash,  Assistant 
Attorney  General,  for  the  State : 

Sunday  laws  such  as  the  one  in 
question  are  constitutional. 

SUte  v.  Williams,  26  N.  C.  (4  Ired. 
L.)  400;  State  v.  Brooksbank,  28  N.  C. 
(6  Ired.  L.)  74;  Rodman  t.  Robinson, 
134  N.  C.  507,  66  L.R.A.  682,  101  Am. 
St  Rep.  877,  47  S.  E.  19;  State  v.  Med- 
fin.  170  N.  C.  682,  86  S.  E.  597. 

Walker,  J.,  delivered  the  opinion 
of  the  court: 

The  facts  in  this  case  bring  it  di- 
lace  rectly  within  the 
MiiirK'^ieMra  purvicw  of  the  ex- 
mI^m^E^*  emption,  and  not 
within  the  prohibi- 
tion of  the  statute,  being  excepted 
from  it  by  the  proviso. 

The  terms  "restaurant"  and 
"caf6,"  in  common  parlance,  and,  we 
think,  as  used  in  the  statute,  are 
substantially  synonymous.  A  res- 
taurant is  generally  understood  to  be 
a  place  where  refreshments,  food, 
and  drink  are  served.  Whether 
they  are  served  to  guests  seated  at  a 
table  or  on  a  stool  at  a  counter  does 
not  affect  the  definition,  that  being 
^erely  a  detail  in  the  operation  of 
the  restaurant.  The  evidence  shows 
that  the  defendant  had  no  tables  in 
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his  place,  but  had  a  counter  with 
stools  arranged  along  in  front  of  it, 
'  and  to  the  guests  seated  on  these 
stools  he  sold  lunches,  wieners,  and 
egg  Bandwiches.  This,  it  seems  to 
US,  was  strictly  a  restaurant  busi- 
ness within  the  approved  definition 
as  shown  in  the  dictionaries,  and  in 
7  Words  and  Phrases,  p.  6180.  While 
the  word  "restaurant"  has  no  strict- 
ly defined  meaning,  it  seems  to  be 
used  indiscriminately  as  a  name  for 
all  places  where  refreshments  can  be 
had,  from  a  mere  eating  house  and 
cookshop  to  any  other  place  where 
eatables  are  furnished  to  be  con- 
sumed dn  the  premises.  Richards  v. 
Washington  F.  &  M.  Ins.  Co.  60 
Mich.  420,  27  N.  W.  586;  Lewis  v. 
Hitchcock  (D.  C.)  10  Fed.  4.  It  has 
been  defined  as  a  place  to  which  a 
person  resorts  for  the  temporary 
purpose  of  obtaining  a  meal  or 
something  to  eat  (People  v.  Jones, 
54  Barb.  311,  317),  and  a  restaurant 
keeper  as  a  caterer,  who  keeps  a 
place  for  serving  meals,  and  pro- 
vides, prepares,  and  cooks  raw  ma- 
terials to  suit  the  taste  of  his  pa- 
trons (Re  Ah  Yow  [D.  C]  59  Fed. 
561,  562;  Swift  &  Co.  v.  Tempelos, 
178  N.  C.  487,  7  A.L.R.  1581, 101  S. 
E.  8;  7  Words  &  Phrases,  pp.  6180 
&  6181) .  The  "wiener"  of  the  -wit- 
ness is  a  small  sausage  of  unknown 
content,  and  is  here  commonly  called 
a  "hot  dog,"  as  stated  in  the  case. 
To  a  great  many  people  it  is  a  palat- 
able and  appetizing  article  of  food, 
notwithstanding  the  implication  at- 
taching to  one  of  its  names.  So  far 
as  the  case  shows,  the  defendant's 
place  of  business  was  conducted  in 
an  orderly  manner,  and  he  sold 
nothing  but  simple  food  to  his  cus- 
tomers. He  was  conducting  a  res- 
taurant, and  is  fully  protected  by 
the  words  of  the  proviso  exempting 
that  class  of  business  frofn  the 
operation  of  the  statute. 

The  witness  called  the  place  a 
"wiener  joint,"  but  there  is  nothing 
in  this  case  to  show 
that  to  be  a  just  or  fo^iJT."'*"- 
correct  designation 
of  it,  if  it  was  meant  by  the  term  to 
imp^  that  the  restaurant  was  not 
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kept  in  a  decent  or  orderly  manner. 
A  "joint"  is  usually  regarded  as  a 
place  of  meeting  or  resort  for  per- 
sons engaged  in  evil  and  secret  prac- 
tices of  any  kind,  as  a  tramps*  joint, 
such  a  place  as  is  usually  kept  by 
Chinese  for  the  accommodation  of 
persons  addicted  to  the  habit  of 
opium  smoking,  and  where  they  are 
furnished  with  pipes,  opium,  etc., 
for  that  purpose,  and  called  an 
opium  joint,  or,  generally  speaking, 
a  rendezvous  for  persons  of  evil 
habits  and  practices.  If,  in  this 
senae,  the  words  were  intended  as  an 
opprobrious  epithet,  the  evidence 
utterly  fails  to  disclose  that  this 
place  was  not  properly  conducted  in 
every  way,  or  that  there  has  been 
the  slightest  disturbance  of  the 
peace  and  quiet  of  the  community 
by  reason  of  any  disorderly  or  im- 


proper conduct  therein.  So  far  as 
appears,  there  was  absolutely 
nothing  done  that  would  mar  in  the 
least  the  proper  and  peaceful  ob- 
servance of  the  Sabbath,  no  more 
than  there  would  be  in  a  well-con- 
ducted hotel  or  in  one's  home.  Food 
and  drink  are  necessary  to  the  suste- 
nance of  man,  and  the  statute  was 
not  intended  to  prohibit  the  furnish- 
ing of  them  to  patrons  when  there 
is,  in  no  other  respect,  a  violation  of 
the  law  alleged  or  shown. 

It  was  error  to  submit  the  case  to 
the  jury  and  to  refuse  the  nonsuit. 
The  vdrdict  will  be  set  aside,  and 
judgment  of  nonsuit  will  be  entered 
in  the  Superior  Court,  which  shall 
have  the  force  and  effect,  as  pro- 
vided by  statute  (Acta  of  1913, 
chap.  73;  Gregory's  Supp.  §  3265a), 
of  a  verdict  of  not  guilty. 


ANNOTATION. 


What  it  'Vettaurant,"  "cafe,"  or  "vicbuJing  bome"  withiii  Sunday  law. 


As  used  in  a  Sunday  law,  either  by 
way  of  prohibition  or  of  exception  to 
a  prohibition,  the  terms  "restaurant," 
"cafV  and  "victualing  house*'  seem  to 
have  the  same  meaning,  and  to  intend 
an  establishment  where  food  is  sold 
to  the  public  for  consumption  on  the 
premises.  Com.  v.  London  (1912) 
149  Ky.  372,  149  S.  W.  852;  McAfee  v. 
Com.  (1917)  178  Ky.  83,  L.R.A.1917C, 
377,  190  S.  W.  671;  Com.  v.  Meckel 
(1916)  221  Mass.  70,  108  N.  G.  917; 
State  v.  Jacques  (1897)  69  N.  H.  220, 
40  Att.  398;  Barry's  Appeal  (1888)  6 
Chester  Co.  Rep.  (Pa.)  481;  Reg.  v. 
Albertie  (1900)  3  Can.  Crim.  Cas.  356, 
20  Can.  L.  T.  Occ.  N.  123;  Rex  v. 
Sabine  (1904)  8  Can.  Crim.  Cas.  70; 
Rex  V.  Stinson  (1906)  10  Can.  Crun. 
Cas.  17;  Rex  v.  Weatheral  (1908)  18 
Can.  Crim.  Cas.  872;  Rex  v.  Wells 
(1911)  24  Ont.  L.  Rep.  77,  18  Can. 
(3rim.  Cas.  377.  And  see  the  reported 
case  (State  v.  Shoap,  ante,  426). 

The  reported  case  (State  v.  Shoap) 
seems  to  be  the  only  decision  passing 
on  the  term  "cafe/*  as  used  in  an  ex- 
ception to  a  Sunday  law.  Holding 
that  an  establishment  where  "wien- 
ers'* and  sandwiches  are  sold  is  within 


the  exception,  the  court  says  that  the 
term  "caf^'  is  synonymous  with  "res- 
taurant." 

The  Sunday  law  involved  in  Com.  v. 
London  (1912)  149  Ky.  372,  149  S.  W. 
852,  having  been  held  to  except  im- 
pliedly restaurants  and  the  like,  it 
was  held  that  the  business  of  selling 
bread,  butter, .  sandwiches,  chocolate, 
and  co£fee  came  within  the  exception. 
The  court  said :  "In  disposing  of  these 
articles,  appellees  were  doing  the 
business  of  a  restaurant  keeper ;  they 
are  charged  in  the  petition,  however, 
of  keeping  a  confectionery,  but  the  pe- 
tition also  specifically  names  the  ar- 
ticles which  they  sold,  and  which  we 
think,  for  all  intents  and  purposes, 
would  class  them  as  restaurant  ke^ 
ers." 

In  State  v.  Jacques  (1897)  69  N.  H. 
220,  40  Atl.  398,  it  was  held  that  the 
keeping  open  of  a  shop  on  Sunday  for 
the  sale  of  food  and  ice  cream  to  be 
eaten  on  the  premises  was  the  keeping 
open  of  a  place  for  the  reception  of 
company,  within  the  meaning  of  a 
statute  which  provided  as  follows: 
"No  person  shall  keep  his  shop,  ware- 
house, cellar,  restaurant,  or  workshop 
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open  for  the  reception  of  company,  or 
shall  sell  or  expose  for  sale  any  mer- 
chandise whatsoever  on  the  Lord's 
day ;  but  this  section  shall  not  be  con- 
strued to  prevent  the  entertainment  of 
boarders,  nor  the  sale  of  milk,  bread, 
and  other  necessaries  of  life,  nor 
drugs  and  medicines." 

The  business  of  conducting  a  res- 
taurant or  victualing  house  has  been 
held  to  include  the  sale  of  articles  of 
refreshment  incident  to  that  business, 
which  would  be  a  violation  of  the  Sun- 
day law  if  not  made  as  an  incident  to 
a  permitted  business. 

Thus,  in  holding  that  the  fact  that 
a  confectioner  puts  a  few  tables  in 
his  shop,  and  places  a  few  articles  of 
food  on  his  menu,  and  takes  out  a 
municipal  victualing  license,  does  not 
privilege  him  to  carry  on  his  business 
as  a  confectioner,  it  was  said  in  Rex 
V.  Sabine  (1904)  8  Can.  Grim.  Gas.  70, 
that  a  bona  fide  victualer  could  make 
sales  of  confectionery  in  connection 
with  his  business.  See  to  the  same  ef- 
fect. Rex  V.  Weatheral  (1908)  IS  Can. 
Crim.  Cas.  872. 

So,  it  was  held  in  Reg.  v.  Albertie 
^1900)  3  Can.  Grim.  Cas.  866,  20  Can. 
L.  T.  Occ.  K.  128,  under  a  statute  ex- 
empting: victualing  houses,  that  the 
serving  of  ice  cream  to  persons  by  the 
keeper  of  a  victualing  house  did  not 
violate  the  Sunday  law.    The  court 
said:    "A  victualing  house  is  defined 
as  'a  house  where  persons  are  provid- 
ed wiUi  victuals,  but  not  lodgings.' 
Victuals  are  defined  aa  cinnpriBing 
everythinfiT  that  is  food  for  man,  and 
everything  which,  when  mixed  with 
somethinfiT  else,  constitutes  such  food. 
.    .    .    The  victualing-house  keeper 
and  innkeeper  provide  for  the  public, 
the  first,  food  or  victuals,  the  second, 
food,  victnals,  and  lodging.   Each  is 
equally  necessary  to  the  communis, 
not  alone  for  six  days  in  the  week, 
but  for  the  whole  seven  days.  Wheth- 
er the  customer  is  rich  or  poor,  a 
boarder  by  the  day  or  week,  or  a  casu- 
al visitor,  I  think,  can  make  no  differ- 
ence.   If,  then,  it  be  lawful  for  an 
eating--hoase  keeper  to  carry  on  his 
ordinary  business  on  the  Lord's  day 
as  a  work  of  necessity,  then  I  am  of 
the  opinion  that  on  the  question  as  to 
whom  he  shall  supply  or  what  he  shall 


supply,  so  long  as  it  can  fairly  be 
considered  food  or  victuals  in  any  one 
of  their  numberless  variations,  the 
keeper  is  not  punishable  for  a  breach 
of  the  Lord's  Day  Act.  If  he  is  pro- 
tected in  supplying  meals,  he  is  pro- 
tected in  suiting  the  taste  of  his  cus- 
tomers as  to  the  article  of  food  re- 
quired. As  I  have  said  before  in  an 
earlier  part  of  this  opinion,  I  am  sat- 
isfied from  the  evidence  that  the  de- 
fendant was  carrying  on,  on  Sunday 
the  25th  of  June,  the  date  of  his  al- 
leged offense,  strictly  and  exclusively 
his  business  as  a  victualer.  His  candy 
department,  if  the  small  stock  he  car- 
ried can  be  so  described,  was  closed 
to  the  public.  I  am  of  the  opinion, 
under  all  the  circumstances  of  the 
case,  that  the  supplying  the  consta- 
bles with  the  ice  cream  was  tiie  sup- 
plying a  refreshment  in  the  nature  of 
a  light  meal  in  the  ordinary  course  of 
his  business  as  an  eating-house  keep- 
er or  a  victualing-house  keeper,  and 
was  not  an  offense  under  the  statute." 

See  also  Rex  v.  Wells  (6nt)  infra, 
aa  to  the  right  to  sell  cigars.  But  in 
Rex  V.  Stinaon  (1906)  10  Can.  Grim. 
Cas.  17,  the  court  held  that  the  act 
was  violated  by  serving;  ice  cream, 
otherwise  than  with  bona  fide  meals. 
In  discussing  what  would  be  termed  a 
restaurant,  it  was  said:  "The  modern 
tergn  'restaurant'  is  considered  equiv- 
alent to  victualing  house.  Reference 
to  the  Imperial  and  other  dictionaries 
will  establish  this  fact.  In  the  Impe- 
rial Dictionary  the  definitions  are  as 
follows:  'Restaurant — ^a  commercial 
establishment  for  the  sale  of  refresh- 
ments; a  house  where  cooked  food  and 
liquors  are  sold;  an  eating  house.' 
'Victualing  house — a  house  where  pro- 
vision is  made  for  strangers  to  eatj 
an  eating  house.'  The  same  test  must 
be  applied  whether  the  establishment 
be  called  restaurant  or  victualing 
house.  looking  at  the  act,  the  only 
test  applicable  is  'necessity.'  If  the 
keeper  of  the  premises  is  selling  meals 
he  is  performing  a  work  of  necessity 
under  the  decisions.  A  meal  means 
food  and  drink.  But,  it  is  sa\d,  to 
quench  thirst  is  as  much  a  matter  of 
necessity  aa  to  satisfy  hunger.  .If  the 
keeper  can  sell  food  as  a  necessity, 
why  cannot  he  sell  drink?    Drink, in 
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the  3hape  of  liquor  is  regulated  by  the 
Liquor  Acts,  and  need  not  be  consid- 
ered. Drink  not  in  tiie  shape  of  li- 
quor need  not  necessarily  be  taken 
with  food.  Admitting  this  to  be  the 
case,  can  the  articles,  the  sale  of 
which  is  complained  of  here,  be  said 
fairly  to  be  necessity?  That  they  are 
grateful  and  comforting  does  not 
mean  that  they  are  necessary,  or  that 
people  require  them.  They  are  not 
meals  in  the  fair,  ordinary  sense  of  the 
word.  On  the  whole  I  have  come  to 
the  conclusion  that  I  am  not  called  up- 
on to  change  the  view  I  have  acted  up- 
on, and  that  is  that,  where  bona  fide 
meals  are  supplied,  the  act  does  not 
prohibit." 

To  constitute  a  sale  of  food  or  re- 
freshment an  incident  of  a  restaurant 
business,  it  must  be  sold  for  consump- 
tion on  the  premises.  Thus,  in  Rex  v. 
Wiells  <1911)  24  Ont  L.  Rep.  77,  18 
Can.  Crim.  Cas.  877,  it  was  held  that, 
if  a  restaurant  keeper  makes  sales  on 
Sunday  of  cigars  and  soft  drinks  to  be 
taken  off  the  premises,  the  statute  is 
violated.  The  court  said:  "A  restau- 
rant is  defined  as  'a  place  where  re- 
freshments and  meals  are  provided  to 
order,  especially  one  not  connected 
with  an  hotel — th^  dining  room  of  an 
hotel  conducted  on  the  European  plan 
— an  eating  house  or  caf^.'  The  res- 
taurant keeper  may  supply  meals  and 
refreshments.  The  refreshments  may 
be  either  food  or  drink,  or  both,  and  I 
can  see  no  reason  why  he  may  not 
aell  a  cigar  as  an  incident  to  a  meal; 
but  it  is  of  the  essence  of  his  calling 
that  what  he  sells  is  sold  for  consump- 
tion on  the  premises.  He  may  on  week 
days  have  an  ancillary  or  collateral 
business  as  a  merchant  and  trader, 
and  sell  as  merchandise,  candy,  ci- 
gars, etc.,  etc.;  but.  as  to  this,  he  is 
a  merchant  or  trader,  and  must  obey 
the  Sunday  laws,  which  apply  to  all 
mercihants  and  toaders.  He  is  none 
the  less  a  merchant  because  he  is  al- 
so a  restaurant  keeper."  So,  In  Com. 
V.  Meckel  (1916)  221  Mass.  70,  108  N. 
E.  917.  the  court  said:  "Assuming 
that  the  defendant,  as  a  common  vict- 
ualer,  has  the  right,  although  not  re- 
quire by  law.  to  keep  open  her  place 
of  business  on  the  Lord's  day  (Rev. 
Laws,  chap.  102,  §  8).  she  ean  keep  it 


open  as  such  only  for  the  purpose 
of  supplying  her  customers  with  food 
to  be  eaten  on  the  premises.  The 
common  victualer,  in  keeping  an  open 
shop  or  doing  work  or  business,  ex- 
cept for  the  purposes  permitted  by 
law,  is  like  any  other  person  who  vio- 
lates  the  provisions  of  the  Lord's  Day 
Statute.  The  keeper  of  such  a  place 
cannot  sell  on  that  day  any  kind  of 
food  to  anyone,  if  it  is  sold  to  be  taken 
and  carried  away."  In  McAfee  v. 
Com.  (1917)  178  Ky.  83,  L.RJ^.1917C. 
877,  190  S.  W.  671.  the  evidence 
showed  that  the  defendant  was  t^e 
keeper  of  a  confectionery  or  small 
grocery  store,  where  he  sold  soft 
drinks,  tobacco,  canned  goods,  cheese, 
crackers,  fruits,  and  candies.  The 
court  said:  "We  do  not  think  that 
McAfee  was  engaged  in  the  exclusive 
business  of  keeping  a  restaurant,  or 
in  the  exclusive  busineaa  of  furnish- 
ing meals  or  food  for  the  accom- 
modation of  the  public.  On  the  con- 
trary, we  think  his  business  was 
that  of  a  small  grocer  or  confec- 
tioner, engaged  in  the  business  of 
keeping  a  store  at  which  any  person 
who  wanted  to  buy  tobacco,  cigars, 
canned  goods,  or  any  of  the  articles 
mentioned  in  the  agreed  facts  could 
obtain  them  on  Sunday  as  well  aa  on 
other  days.  It  may  be  conceded  that 
a  person  who  was  hungry  might 
from  McAfee  cheese  or  crackers,  or  a 
can  of  oysters  or  sardines,  and  so  he 
might  get  these  at  any  ordinary  gro- 
cery establishment  where  such  arti- 
cles are  usually  sold  in  connection 
with  other  things  kept  in  such  a 
store." 

In  Burry's  Appeal  (1888)  5  Chester 
Co.  Rep.  (Pa.)  481,  it  was  held,  under 
a  Pennsylvania  statute  which  prohib- 
ited the  performance  of  any  worldly 
employment  or  business  on  Sunday, 
except  works  of  necessity  or  charity, 
with  the  proviso  that  it  should  not 
prohibit  '*the  dressing  of  victuals"  in 
bakehouses,  lodging  houses,  inns,  and 
other  houses  of  entertainment  for  the 
use  of  sojourners,  travelers,  or  stran- 
gers, that  a  parlor  where  the  owner  of 
a  bfJceshop  sold  bread,  cake.  pies,  and 
ice  cream  did  not  come  within  the  ex- 
ception to  tiie  statute.  The  court  said : 
"But  a  bakehouse  is  not  a  place  for 
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entertainment  of  sojourners,  travelers, 
or  strangers.  This  is  evident  from  the 
Act  of  1786,  in  which  the  exception 
was  as  to  private  families,  bakehouses, 
or  lodging  house,  inns,  or  ofther  plac- 
es of  entertainment,  showing,  by  the 
use  of  the  word  'or*  that  bak^ouses 
were  not  regarded  as  placea  of  public 
entertainment,  but  were  classed  with 
private  families.  It  is  not  pretended 
that  the  defendant  entertains  so- 
journers, travelers,  or  strangers,  or 
that  he  furnishes  the  ordinary  victuals 
for  customers.   In  his  testimony  he 


says:  *We  have  no  regular  boarders.' 
His  entertainment  is  simply  in  the 
way  of  refreshment,  which  was  ex- 
pressly authorized  by  the  Act  of  1705, 
and  is  as  plainly  prohibited  by  the  Act 
of  1794,  by  the  omission  of  such  ex- 
ceptions. We  are  clearly  of  the  opin- 
ion that  the  business  conducted  by  the 
defendant,  that  is,  the  sale  of  ice 
cream,  cakes,  pies,  lunches,  etc.,  is  a 
worldly  employment,  prohibited  by 
the  Act  of  1794,  and  not  within  any  of 
the  exceptions  to  the  act."  E.  C.  B. 


E.  M.  FOSTER  et  al.,        ;  . 

V. 

A.  H.  ROBERTS  et  al.,  Appts. 

Tenneaeee  Supi'eme  Court  —  March  27,  1620* 
(—  Tenn.  — ,  219  S.  W.  729.) 

Tax  —  exemption  —  state  bonds. 

1.  The  exemption  by  a  state  of  its  own  bonds  from  taxation  is  an 
act  of  sovereignty  not  within  a  constitutional  provision  that  all  property 
shall  be  taxed. 

[See  note  on  this  question  beginning  on  page  486.] 

Jadneht — stare  decisis — when  ap- 

weaUc  have  beciHne  vested  nor  in  which  ac- 

2.  The  rule  of  stare  decisis  does  not  qnieseence  has  had  the  effect  of  estab- 
spply  in  case  of  an  erroneous  deei-  lishing  rules  of  conduct. 

sion  under  which  no  property  rights       [See  7  R.  C.  U  1001,  1008.] 


Appeal  by  defendants  from  a  decree  of  the  Davidson  Chancery  Court 

(Newman,  J.)  in  favor  of  complainants  in  a  suit  to  restrain  defendants 
from  offering  for  sale  or  disposing  of  Victory  Bonds  authorized  by  statute 
as  tax-free  securities.  Reversed, 
The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Frank  H.  Thompson,  Attor-    the  subject  or  citizen  only,  and  the 


General,  and  E.  J.  Smith,  for  ap- 
pelhints : 

'  Article  2,  §  28,  of  the  Constitution 
of  Tennessee,  does  not  make  invalid 
an  act  of  the  legislature  which  pro- 
vides for  the  issuance  of  state  bonds 
to  be  exempt  from  state,  county,  and 
city  taxation. 

Wheeler  v.  Weightman,  96  Kan.  50, 
ULA.1916A,  846,  149  Pac.  977;  Ver- 
trees  v.  State  Bd.  of  Elections,  141 
Tenn.  646,  214  S.  W.  737;  Hill  v. 
Roberts,  —  Tenn.  — ,  217  S.  W.  826; 
1  Cooley,  Taxn.  8d  ed.  348. 

Law  is  presumed  to  be  made  for 


sovereign  is  not  reached  by  the  Con- 
stitution or  by  a  statute,  unless  there- 
in named,  or  by  necessary  implication. 

Ransom  v.  Rutherford  County,  123 
Tenn.  1,  ISO  S.  W.  1067,  Ann.  Cas. 
m2B,  1356;  Hill  v.  Roberts,  —  Tenn. 
— ,  217  S.  W.  826;  Morristown  v.  Ham- 
blen County,  136  Tenn.  242,  188  S.  W. 
796;  Mobile  &  0.  R.  Co.  v.  Union  City, 
137  Tenn.  491,  194  S.  W.  572;  State 
Highway  Dept.  v.  Mitch^l,  —  Tenn. 
— ,  216  S.  W.  336. 

In  Tennessee,  the  property  of  the 
state  or  of  a  county  or'  ci^  is  implied- 
ly exempt  fnnn  taxation,  and  no  legis- 
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lative  act  is  necessary  to  confer  such 
exemption  on  such  property. 

Nashville  v.  Bank  of  Tennessee,  1 
Swan,  269;  Nashville  v.  Smith,  86 
Tenn.  213,  6  S.  W.  278. 

An  act  providing  for  the  exemption 
from  taxation  of  state  bonds  before 
the  issuance  thereof,  and  as  a  means 
of  obtaining  a  better  price  therefor, 
is  not  in  violation  of  article  2,  §  28, 
of  the  Constitution  of  Tennessee. 

Chester  County  v.  "White,  70  S.  C. 
433.  50  S.  28. 

Bonds  of  the  'state  are  not  property 
withfn  the  purview  of  article  2,  §  28, 
of  the  Constitution  of  Tennessee,  and 
therefore  the  constitationality  of 
chapter  114  of  the  Public  Acts  of  1919 
cannot  be  tested  by  this  section  and 
article  of  the  Constitution. 

37  Cyc.  883;  Lynn  v.  Polk,  8  Lea, 
179;  Mercantile  Nat.  Bank  v.  New 
York,  121  U.  S.  138,  30  L,  ed.  «95,  7 
Sup.  Ct  Rep.  826;  Augusta  v.  Dun- 
bar, 60  Ga.  387;  Miller  v.  Wilson,  60 
Ga.  605;  Macon  t.  Jones,  67  Ga.  489; 
Penick  v.  Foster.  129  Ga.  217, 12  L.R.A. 
(N.S.)  1159,  58  S.  E.  773,  12  Ann. ' 
Cas.  S46;  Lumberton  Improv.  Co.  v. 
Robeson  County,  146  N.  C.  353,  59  S. 
fi^  1014;  Pullen  v.  Corporation  Com- 
mission, 162  N.  C.  548,  68  S.  E.  166; 
Chester  County  v.  White,  supra ; 
Newark  City  Bank  v.  Fourth  Ward  As- 
sessor, SO  N,  J.  L,  13;  State  ex  rel. 
Da  Ppnte  v.  Board  of  Assessors,  35  La. 
Ann.  661;  State  ex  reL  Louisiana  Im- 
prov. Co.  V.  Board  of  Assessors,  111 
La.  982,  S6  So.  91;  Williamson-  v.  Mas- 
sey,  33  Gratt  237;  Re  First  Nat.  Bank, 
LJt.A.1917B,  294,  and  note.  68  Okla. 
60B,  160  Pac.  469;  Re  First  State  Bank, 
-  -^kla.  — ,  171  Pac.  864. 

.Chapter  114  of  the  Public  Acts  of 
1919  is  a  valid  exercise  of  the  sover- 
eign power  of  the  state,  which^  in  its 
enUrety,  is  reposed  in  the  legislative 
brandi  of  the  government  except  in  so 
far  as  it  is  limited,  either  expressly 
or  by  necessary  implication,  by  the 
Constitution  of  the  United  States. or 
tfie- Constitution  of  Tennessee. 
'  Prescott  V.  Duncan,  126  Tenn.  106, 
148  S.  W.  229. 

Mn  J.  H.  AcUen,  for  appellees: 
'.  The  act  in  question  is  unconstitu- 
tional. 

Keith  V.  Funding  Bd.  127  Tenn.  441, 
156  S.  W.  142,  Ann.  Cas.  1914B,  1145; 
Gee  V.  Williamson,  27  Am.  Dec.  628, 
and  note,  1  Port.  (Ala.)  813;  2  R.  C. 
L.  228. 

Decisions  construing  the  Constitu- 
tion or  acts  of  the  legislature  should 
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be  followed,  in  the  absence  of  cogent 
reasons  to  the  contrary,  inasmuch  as 
it  is  of  the  utmost  importance  that  our 
organic  and  statute  law  be  of  certain 
meaning  and  fixed  interpretation. 

State  ex  rel.  Pitts  v.  Nashville 
Baseball  Club,  127  Tenn.  803,  164  S. 
W.  1151,  Ann.  Cas.  1914B,  1243; 
Judges'  Cases,  102  Tenn.  509,  46 
L.R.A.  667,  53  S.  W.  134;  Steedman 
V.  Dobbins,  93  Tenn.  397,  24  S.  W. 
1133;  Cooley,  Const.  Lim.  7th  ed.  88; 
11  Cyc.  748. 

Bachnuin,  J.,  delivered  the  opinion 
of  the  court: 

The  power  of  the  legislature  to 
authorize  the  issuance  of  nontaxable 
bonds  of  the  state  is  again  brousrht 
in  question  by  this  proceeding, 
wherein  the  complainants,  as  cit- 
izens and  taxpayers,  seek  to  restrain 
the  funding  board  of  the  state  from 
offering  for  side  or  disposing  of  the 
Victoiy  Bonds  authorized  by  the 
provisions  of  chapter  122  of  the 
Public  Acts  of  1919,  as  tax-free  se- 
curities authorized  by  the  provisions 
of  chapter  114  of  the  Public  Acts  of 
1919.  The  latter  act  is  as  follows: 

"Section  1.  Be  it  enacted  by  the 
general  assembly  of  the  state  of 
Tenneaaee,  that  whenever -the  state 
of  Tennessee  shall  issue  any  bonds 
upon  her  faith  and  credit  for  any 
public  purpose  neither  the  principal 
nor  the  interest  of  said  bonds  shall 
be  taxed  by  this  state  or  by  any 
county  or  municipality  of  this  state, 
and  that  it  shall  be  so  stated  on  the 
face  of  said  bonds  when  issued. 

"Sec.  2.  Be  it  further  enacted, 
that  in  the  event  the  courts  of  the 
state  should  hold  that  §  1  b  invalid 
&nd  that  said  bonds  are  taxable, 
such  holding  shall  not  affect  the  va- 
lidity of  any  such  bonds  so  issued. 

"Sec.  3.  Be  it  further  enacted, 
that  this  act  take  effect  from  and 
after  its  passage,  the  public  welfare 
requiring  it." 

It  is  insisted  that  this  act  of  the 
legislature  is  unconstitutional,  in 
tluit  it  is  an  assumption  of  legisla- 
tive authority  creating  an  exemption 
which  is  repugnant  to  article  2,  §  28. 
of  the  Constitution,  and  so  declared 
by  thie  court  in  passing  upon  a  sim- 
ilar statute  involved  in  the  case  of 
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V.  Funding  Bd.  127  Tenn.  441, 
v.''   S.  W.  142,  Ann.  Cas.  1914B, 
H^^.   Upon  the  authority  of  the 
f^se  mentioned  the  learned  chancel- 
lor adjudged  the  act  unconstitution- 
al, expressing  the  opinion  that  if  the 
question  presented  was  one  of  first 
imiNression  in  the  state,  he  would  be 
constrained  to  hold  that  the  consti- 
tutional mandate  relied  upon  was 
not  intended  as  a  limitation  on  the 
right  of  the  state  to  exercise  its 
soT^eign  function  of  contracting 
with  reference  to  its  credit,  but  was 
deigned  "to  prevent  the  evil  of  ex* 
emptions  and  discriminations  be- 
tween taxpayers  of  the  state,  ^hich 
otherwise  could  exist  by  statute  and 
render  unequal  the  burdens  of  gov- 
ernment." 

In  view  of  the  exhaustive  re- 
search of  all  the  authorities  and  the 
most  able  and  comprehensive  dis- 
cussion of  every  phase  of  the  ques- 
tion evinced  by  the  opinions  in  Keith 
V.  Funding  Bd.  it  is  perceived  that 
a  renewal  of  discussion  would  result 
in  the  presentation  of  no  new  mat- 
ter other,  perhaps,  than  the  citation 
of  recent  authorities  from  other 
jurisdictions  wherein  Ihe  question 
has  been  passed  upon  since  the  last 
declaration  of  this  court. 

By  the  opinions  of  the  majority  of 
the  court  it  was  declared  that  the 
determination  of  the  power  of  the 
legislature  to  ex:empt  its  govern- 
mental securities  came  within  the 
purview  of,  and  was  mandatorily 
controlled  by,  article  2,  §  28.  of  the 
Constitution,  affecting  taxation, 
while  the  minority  members  were  of 
the  view  that  the  question  was  one 
of  the  exercise  of  the  sovereign  pow- 
er of  the  state,  and  was  independent 
of,  and  determinable  without  refer- 
ence to,  the  provisions  of  the  Consti- 
tution fixing  the  equality  of  the  tax- 
ation of  property  and  forbidding  dis- 
crimination between  taxpayers. 

An  examination  of  the  case  re- 
ferred to  clearly  discloses  that  the 
correctness  of  the  positions  taken 
therein  depends  entirely  upon 
whether  the  consideration  of  the 
question  is  undertaken  as  one  of  tax 
exemption  of  property  forbidden  by 
9  A.L.R.— 28. 
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the  Constitution,  or  whether  it  is 
to  be  viewed  as  an  act  of  sover- 
eignty. If  the  former  basis  is  the 
true  one,  and  decision  is  to  be  predi- 
cated upon  reasoning  and  authority 
applicable  thereto,  then  it  is  at  once 
apparent  that  the  condusions 
reached  by  the  majority  of  the  court 
are  correct,  for  the  force  of  the  log- 
ical deductions  therein  is  indisput- 
able. If,  however,  the  question  is 
regarded  as  one  involvinip  the  action 
of  the  state  in  its  sovereign  capac- 
ity, the  dissenting  opinions  unques- 
tionably present  the  correct  view, 
and  are  supported  by  the  entire 
number  of  those  cases  wherein  the 
question  has  been  directly  or  infer- 
entially  at  issue.  Not  only  by  rea- 
son of  the  supreme  importance  of  a 
correct  adjudication  of  the  issue 
here  involved,  but  also  because  of 
the.  direct  assault  made  upon  the 
correctness  of  the  former  decision, 
we  have,  with  the  utmost  care, 
reviewed  in  their  entirety  those  de- 
cisions which  in  any  wise  affect  the 
question,  and  from  the  considera- 
tion given  we  are  of  the  opinion  that 
the  holding  of  the  majority  opinions 
in  Keith  v.  Funding  Bd.  mifst  be 
overruled,  and  a  decision  made  in 
the  instant  case  in 
conformity  with  the  SS^^^^ffi.*" 
reasoning  found  in 
the  dissenting  opinions  therein.  In 
so  doing  we  are  fully  cognizant  of 
the  gravity  of  such  course  and  the 
evils  attendant  upon  any  disturb- 
ance or  impairment  of  settled  ju- 
dicial interpretations.  However,  so 
thoroughly  are  we  convinced  that 
the  former  adjudication  proceeded 
upon  interpretations  of  the  Consti- 
tution widely  divergent  from  those 
which  we  entertain  to  be  correct, 
and  so  commanding  is  t^e  impor- 
tance of  this  exercise  of  sovereign 
power,  that  we  feel  it  necessary  to 
lecede  from  the  former  position  and 
place  the  decision  of  this  question  in 
line  with  the  other  authorities  in 
this  country.  It  is  not  our  purpose 
to  extensively  reassert  the  reasons 
advanced  by  the  dissenting  opin- 
ions in  Keith  v.  Funding  Bd.  in  sup- 
port of  the  power  of  the  legislature 
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to  authorize  tax-free  bonds  of  the 
state.  The  expositions  there  made, 
together  with  the  citations  of  au- 
thorities, are  most  exhaustive  and 
conclusive,  and  we  are  content  to 
rest  our  decision  here  upon  the  co- 
gent considerations  therein  deduced. 

The  statement  of  certain  funda- 
mental propositions  of  constitu- 
tional interpretation  must  render 
obvious  the  correctness  of  the  con- 
clusions we  have  reached.  The  sov- 
ereignty of  the  state  rests  in  its 
citizens,  and  the  expression  of  sov- 
ereign power  is  through  representa- 
tion by  the  legislature.  The  state 
Constitution  is  not  the  source  of  leg- 
islative authority,  but  is  the  inclu- 
sive embodiment  of  such  preroga- 
tives of  sovereignty  as  m&y  be 
therein  expressly  or  impliedly  con- 
tained»  together  with  such  limita- 
tions as  were  self-imposed  and  ac- 
quiesced in  by  the  people  in  the 
adoption  of  its  provisions.  As  the 
reinresentatives  of  the  people  the 
legislature  has  the  power  to  pass 
such  laws  as  are  not  directly  or  im- 
pliedly in  contravention  of  Uie  man- 
dates of  the  Constitution.  Cooley, 
Court.  Lim.  7th  ed.  126;  People  ex 
rel.  Wood  v.  Draper,  15  N.  Y.  532- 
543 ;  Thorpe  v.  Rutland  &  B.  R.  Co. 
27  Vt.  140-142,  62  Am,  Dec.  625; 
Redistricting  Cases,  111  Tenn.  234- 
246,  80  S.  W.  750 ;  Prescott  v.  Dun- 
can, 126  Tenn.  106-127,  148  S.  W. 

.Tackson  v.  Ninomo,  3  Lea 
597-599. 

That  the  inherent  power  of  the 
state  to  make  contracts  with  refer- 
ence to  its  credit  is  separate  and  dis- 
tinct from  the  inherent  power  of 
taxation  is,  we  think,  not  to  be  ques- 
tioned. Both  exist  without  direct 
constitutional  authority,  but  further 
than  that  the  latter  is  in  aid  of  and 
maintains  the  former.  They  are 
wholly  distinct  attributes  of  sover- 
eignty ;  the  one  a  right  optional  with 
the  state  and  those  with  whom  it 
contracts ;  the  other  compulsory  and 
a  pecuniary  burden  upon  the  owner 
of  property.  Because  of  this  dis- 
tinction, the  wisdom  of  freedom 
from  restraint  of  the  one  and  the 
necessity  for  limitation  upon  the 


ORTS,  ANNOTATED.         [9  A.LJI. 

other  are  clearly  manifest.  Save  in 
two  particulars  not  pertinent  to  this 
question,  further  than  recognizing 
the  right  of  the  state  to  contract  its 
credit,  our  Constitution  contains  no 
limitation  upon  this  vital  power. 
Empowered  as  it  unquestionably  is, 
it  is  difficult  to  see  upon  what 
ground  it  is  possible  to  maintain  the 
impotency  of  the  state  to  incorpo- 
rate in  its  securities  the  provision 
here  sought  to  be  held  invalid,  and, 
with  the  exception  of  the  decision  of 
Keith  V.  Funding  Bd.,  our  examina- 
tion of  the  authorities  discloses  no 
ad j  udication  in  conflict  with  the 
view  we  entertain. 

While  the  power  of  the  state  to 
tax  its  own  obligations  and  property 
may  be  admitted,  it  is  nowhere  to  be 
found  that  the  right  has  been  sus- 
tained in  opposition  to  a  legislative 
direction  to  the  contrary.  In  those 
cases  wherein  it  is  correctly  held 
that  the  bonds  of  a  state  are  not  im- 
pliedly exempt  from  taxation  (State 
Nat.  Bank  v.  Memphis,  116  Tenn. 
641,  7  L.R.A.(N.S.)  663,  94  S.  W. 
606,  8  Ann.  Cas.  22,  and  supporting 
cases  cited  therein),  it  is  to  be  noted 
that  the  contractual  status  of  the 
state  and  the  holders  of  its  bonds 
had  been  established  prior  to  any 
claim  of  exemption.  These  cases 
can  have  no  application  to  the  right 
of  the  state  to  stipulate  in  advance 
the  terms  upon  which  it  agrees  to 
contract  its  faith  and  credit 

Further,  we  are  of  the  opinion 
that  the  bonds  of  the  state  do  not 
constitute  property  within  the 
meaning  of  Uiat  term,  as  used  in  the 
taxation  clause  of  the  Constitution, 
but  that  they  are  to  be  regarded  as 
evidences  of  a  debt  for  money  se- 
cured for  and  devoted  to  the  public 
use,  and  as  such  are  to  be  considered 
instrumentalities  of  government 
upon  which  it  cannot  be  contended 
that  the  legislature  is  mandatorily 
required  to  impose  a  tax,  or  which, 
because  of  the  language  of  the  Con- 
stitution, cannot  be  exempted  from 
taxation.  Augusta  v.  Dunbar,  50  Ga. 
387;  Miller  v.  Wilson,  60  Ga.  505; 
Macon  v.  Jones,  67  Ga.  489 ;  Penick 
V.  Foster,  129  Ga.  217,  12  L.RJI. 
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(N^.)  1159,  58  S.  E.  773,  12  Ann. 
Cas.  346;  State  ex  rel.  Da  Ponte  v. 
Board  of  Assessors,  35  La.  Ann. 
651 ;  State  ex  rel.  Louisiana  Improv. 
Co.  V.  Board  of  Assessors,  111  La. 
Am.  982.  36  So.  91 ;  Pullen  v.  Cor- 
poration Commission,  152  N.  C.  548» 
68  S.  £.  155;  Mercantile  Nat  Bank 
V.  New  York,  121  U.  S.  138-162,  30 
L.  ed.  895,  904,  7  Sup.  Ct.  Rep.  826; 
M'Culloch  V.  Maryland,  4  Wheat. 
316.  4  L.  ed.  579;  Weston  v. 
Charleston,  2  Pet.  449,  7  L.  ed.  481 ; 
New  York  ex  rel.  Bank  of  Commerce 
V.  Tax  Comrs.  2  Black,  620, 17  L.  ed. 
451;  Home  Ins.  Co,  v.  New  York, 
134  U.  S.  598,  SS  L.  ed.  1029, 10  Sup. 
Ct.  Rep.  593. 

Manifestly,  the  purpose  of  article 
2,  §  28,  of  the  Constitution,  was  to 
promote  the  imiformity  of  a  taxa- 
tion and  to  prevent  discrimination 
between  taxpayers.  The  state  is 
not  to  be  included  in  this  class,  for, 
unless  there  exist  a  clear  divestiture 
of  its  right,  it  is,  as  the  sovereism, 
not  subject  to  the  payment  of  taxes, 
but  is  the  recipient  thereof.  A  tax 
upon  its  bonds  must  ultimately  be 
borne  by  the  state  itself,  and  we  do 
not  believe  that  the  framers  of  the 
Constitution,  proclaimed  by  their 
work  to  be  thoroughly  versed  in  the 
law  of  political  economy,  ever  in- 
tended the  anomaly  of  the  imposi- 
tion of  taxes  upon  the  state.  Nash- 
ville V.  Smith,  86  Tenn.  218,  6  S.  W. 
273;  Van  BrocUin  v.  Tennessee 
(Van  Brocklin  v.  Anderson.  117  U. 
S.  151-176,  29  L.  ed.  845-853,  6  Sup. 
Ct  Rep.  670;  Worcester  County  v. 
Worcester,  116  Mass.  193,  17  Am. 
Jtep.  159;  Public  Schools  v.  Taylor, 
30  N.  J.  Eq.  618 ;  People  v.  Doe  G. 
1,034.  36  Cal.  221,  222. 

Since  the  decision  of  Keith  v. 
Funding  Bd.  the  right  of  a  state 
to  issue  its  tax-free  bonds  has  been 
brought  in  question  in  but  two  re- 
port^ cases,  so  far  as  we  are  ad- 
vised or  our  investigation  discloses, 
both  of  which  uphold  the  power 
upon  the  principles  above  stated. 

In  tJie  case  of  Re  First  Nat  Bank. 
58  Okla.  608,  620,  L.R.A.1917B.  300. 
160  Pac.  473.  in  passing  upon  the 
question  here  involved,  the  court 
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said:  "While  it  is  true  the  obliga- 
tions of  the  state,  in  the  form  of  its 
bonds,  are  not  sx>ecifically  named  in 
the  Constitution  as  exempt  from 
taxation,  we  do  not  believe  that  the 
framers  of  the  Constitution,  fu% 
cognizant  of  the  many  necessities  of 
the  state  upon  its  admission  into  the 
Union,  intended,  by  denying  to  the 
Ifigislature  the  power  to  discrimi- 
nate between  taxpayers,  to  thereby 
curtail  its  power  to  provide  in  the 
most  efficient  way  iwssible,  and  in 
such  method  as  its  judgment  and 
patriotism  might  suggest,  for  the 
presQ^rvation  of  the  credit  and  good 
faith  of  the  people  of  the  state. 
Fairly  construed,  the  Constitution, 
denying  the  legislature  the  right  to 
exempt  property  from  taxation,  re- 
flecte  the  wisdom  of  the  times.  By 
this  limitetion  an  effectual  curb  was 
placed  upon  abuses  that  had  crept 
into  the  legislation  of  many  of  the 
sister  stetes.  Favoritism,  involving 
exemption  from  taxation,  was  there- 
by made  impossible,  or  at  least  un- 
enforceable, save  in  the  limited  and 
exceptional  instences  provided  for 
in  §  6,  art.  10,  of  the  Constitution. 
By  the  provision  against  exemption 
from  taxation,  it  was  not  intended 
to  deny  to  the  state  an  exercise  of 
sovereignty  so  necessary  and  essen- 
tial to  the  due  and  orderly  adminis- 
tration of  its  affairs.  It  was  not  in- 
tended thereby  to  deny  to  the  stete 
the  power  to  go  upon  the  open 
money  markets  of  the  world  and 
compete  for  money  upon  equal 
terms  with  other  sovereign  states; 
or  to  deny  to  the  stete  the  power  tq 
provide  a  security  of  equal  attrac- 
tiveness to  ite  own  citizens,  with 
that  of  other  stete  govemmente  of 
no  better  credit.  Neither  was  it  the 
purpose  to  place  the  stete  in  the  un- 
generous attitude  of  asking  the  pub- 
lic to  advance  money  upon  ite  securi- 
.  ties,  which  it  was  thereafter  bound 
to  render  unprofiteble  by  enforced 
taxation.  Thus  interpreted,  the 
stete  building  bonds*  constituting  as 
they  do  obligations  of  the  stete  for 
the  payment  of  money,  and  being  an 
exercise  of  the  borrowing  power, 
and  a  use  of  the  stete's  credit,  do  not 
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constitute  property  within  the 
meaning:  of  §  50,  art.  5,  of  the  Con- 
stitution ;  and  hence  the  statutes  ex- 
empting such  bonds  from  taxation 
do  not  contravene  the  constitutional 
limitation  against  exemption  from 
taxation.  Our  conclusions  we  be- 
lieve to  be  supported  both  by  sound 
principle  and  the  weight  of  author- 
ity." 

The  above  holding  is  reaflSrmed  in 
the  later  case  of  Re  First  State 
Bank,  —  Okla.  — ,  171  Pac.  864. 

In  announcing  our  conclusions,  we 
are  not  unmindful  of  the  doctrine  of 
stare  decisis,  urged  upon  us  by  coun- 
sel for  the  appellees.  The  impor- 
tance and  necessity  of  this  salutary 
rule  cannot  be  minimised  where 
there  exists  a  reason  for  its  applica- 
tion, but  where,  convinced  of  an  er- 
roneous  decision  un- 
Mtare  dectMiii-     der  which  no  prop- 

become  vested^  nor  in  which  acqui- 
escence has  had  the  effect  of  estab- 


lishing rules  of  conduct,  the  reason 
of  the  doctrine  ceases  to  exist,  and  it 
is  our  duty  to  declare  a  correct  in- 
terpretation rather  than  to  remain 
bound  by  the  apprehension  of  result- 
ant evils  which  have  no  foundation 
in  fact.  State  ex  rel.  Pitts  v.  Nash- 
ville Baseball  Club,  127  Tenn.  292- 
308,  154  S.  W.  1151,  Ann.  Cas. 
1914B,  1243;  Arnold  v.  Knoxville, 
115  Tenn.  195-202,  3  L.R.A.(N.S.) 
837«  90  S.  W.  469,  5  Ann.  Cas.  881 ; 
Postal  Teleg.  Cable  Co.  v.  Farmville 
&  P.  R.  Co.  96  Va.  661,  32  S.  E.  468 ; 
State  ex  rel.  Guilbert  v.  Lewis,  69 
Ohio  St.  202.  69  N.  E.  132;  Young 
V.  Downey,  150  Mo.  317,  51  a  W. 
751;  Burks  v.  Hinton,  77  Va.  1; 
Montgomery  County  Fiscal  Ot.  v. 
Trimble,  104  Ky.  629, 42  L.R.A.  738, 
47  S.  W,  778 ;  Pratt  v.  Brown,  S  Wis. 
603. 

The  decree  of  the  Chancellor  is  re- 
versed and  the  bill  of  complainants 
dismissed. 


ANNOTATION. 

Constitutional  enumeratioii  of  Hibjects  of  tax  ^Lemption  &>  affecting  power  of 
legttlature  to  free  goTenunent  aecoritiet  or  property  from  taxation. 


A  majority  of  the  few  decisions 
which  have  considered  the  precise 
question  determined  in  the  reported 
case  (Foster  v.  Roberts,  ante,  431) 
support  the  rule  announced  therein 
that  the  legislature  may  exempt  gov- 
ernment securities  from  taxation,  al- 
though the'^state  Constitution  enumer- 
ates the  subjects  of  exemption,  and 
does  not  specifically  name  government 
securities. 

Thus  in  Re  First  Nat.  Bank  (1916) 
58  Okla;  508,  L.R.A.1917B,  294,  160 
Pac.  469,  the  question  was  raised  as 
to  the  power  of  the  legislature  to  ex- 
empt from  taxation  public  securities 
in  the  form  of  state  public  building 
bonds,  authorized  by  a  statute  which 
provided  that  the  bonds  so  issued 
should  be  nontaxable  for  any  purpose. 
It  was  urged  that  the  act  was  in  con- 
flict with  §  50,  article  6,  of  the  Okla- 
homa Constitution,  providing  that 
"the  legislature  shall  pass  no  law  ex- 
empting any  property  within  this  state 


from  taxation,  except  as  otherwise  pro- 
vided in  this  Constitution  "  and  that 
as  §  6  of  article  10  of  the  Constitution, 
prescribing  what  was  exempt  from 
taxation,  did  not  include  either  state 
or  municipal  bonds,  and  as  such 
bonds  in  the  hands  of  the  owner  con- 
stituted property,  the  bonds  were  tax- 
able. This  contention  was  not  upheld, 
however,  the  court  saying:  "While  it 
is  true  the  obligations  of  the  state,  in 
the  form  of  its  bonds,  are  not  specifi- 
cally named  in  the  Constitution  as  ex- 
empt from  taxation,  we  do  not  believe 
that  the  framers  of  the  Constitution, 
fully  cognizant  of  the  many  necessi- 
ties of  the  state  upon  its  admission 
into  the  Union,  intended,  by  denying 
to  the  legislature  the  power  to  discrim- 
inate between  taxpayers,  to  thereby 
curtail  its  power  to  provide  in  the 
most  efficient  way  possible,  and  in 
such  method  as  its  judgment  and 
patriotism  might  suggest,  for  the  pres- 
ervation of  the  credit  and.  good  faith 
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of  the  people  of  the  state.  Fairly  con- 
I   straed,  the  Constitution,  denying  the 
I   lecislature  the  right  to  exempt  prop^ 
erty  from  taxation,  reflects  the  wisdom 
I   of  the  times."  The  foregoing  case  was 
followed    in   Re   First   State  Bank 
i    11918)  —  Okla.  — ,  171  Pae.  864, 
I  wherein  the  question  for  determina- 
'   tioa  was  the  power  Of  tiie  legislature 
I   to  exempt  from  taxation  the  deposit- 
'   ors'  guaranty  fund  warrants  issued 
I   by  the  state  banking  board  under  au- 
I   thority  of  the  Act  of  March  6,  1913, 
,   by  §  7  of  which  act  it  was  provided 
that  "said  warrants  shall  be  nontaxa- 
ble for  any  purpose  whatsoever."  It 
was  argued  that  as  §  50,  article  5,  of 
the  Constitution,  prohibited  the  legis- 
Iiture  from  enacting  a  law  exempting 
any  property  within  the  state  from 
taxation  except  as  otherwise  provided 
in  the  Constitution,  and  as  the  guaran- 
!   ty  fund  warrants. did  not  come  within 
the  terms  of  the  constitutional  provi- 
'   sion  expressly  defining  what  property 
;   should  be  exempted  from  taxation,  the 
i   act  was  repugnant  to  the  Constitution, 
I  and  that,  notwithstanding  the  legis- 
1  Utive  intention  to  mcempt,  the  exemp- 
I   tioD  provision,  because  of  the  consti- 
;   tutional  limitation,  should  fall.  It 
I   was  held,  however,  that  the  act  was 
'   constitutional,  as  the  warrants  were 
not  ''property'*  within  the  meaning  of 
die  conBtitutional  limitation  against 
I  nempting  property  from  taxation,  but 
constitiited  the  means  resorted  to  by 
the  state  to  effectuate  the  powers  of 
government,  and  were,  in  effect,  in- 
'  stnimentalities  of  government. 

In  Williamson  v.  Massey  (1880)  33 
Gratt.  (Va.)  287,  it  was  held  that  the 
l^Iatore  had  the  power  to  exempt 
state  bonds  from  taxation  notwith- 
standing the  following  clause  in  the 
Virginia  Constitution:  "Taxation,  ex- 
cept as  hereinafter  provided,  whether 
iaqMsed  by  the  state,  county  or  cor- 
porate bodies,  shall  be  equal  and  uni- 
inm,  and  all  property,  both  real  and 
perscmal,  shall  be  taxed  in  proportion 
to  its  value,  to  be  ascertained  as  pre- 
seribed  by  law.  No  one  species  of 
property  from  which  a  tax  \na.y  be  col- 
lected, shall  be  taxed  higher  than  any 
other  species  of  property  of  equal  val- 
ue."  The  decision  was  based  on  a 


construction  of  the  constitutional  pro- 
vision which  would  permit  the  exemp- 
tion even  of  classes  of  private  proper- 
ty, rather  than  on  the  public  character 
of  the  property. 

In  Keith  v.  Funding  Bd.  (1912)  127 
Tenn.  441,  155  S.  \V.  142,  Ann.  Cas. 
1914B,  1145,  the  majority  of  the  court 
held  that  the  provision  in  the  act  of 
the  Tennessee  general  assembly  of 
February  2,  1913,  authorizing  the  is- 
sue and  sale  of  state  bonds,  which  de- 
clared that  "neither  the  principal  nor 
the  interest  of  said  bonds  shall  be 
taxed  by  this  state  or  any  county  or 
municipal  corporation  thereof,  and  it 
shall  be  so  stated  in  the  face  of.  said 
bonds,"  was  unconstitutional  and  void, 
in  that  it  violated  article  2,  §  28,  of 
the  Tennessee  Constitution,  providing 
that  all  property  shall  be  taxed,  ex- 
cept such  property  as  may  be  held 
by  the  state  and  used  exclusively  for 
public  purposes.  This  view  was  based 
on  the  ground  that  an  express  inten- 
tion to  exempt  state  bonds  was  absent 
from  the  Constitution,  and  that  state 
bonds  were  not  within  the  purview  of 
the  permissible  exemptions,  since 
such  bonds  were  not  held  by  the  state 
and  used  exclusively  for  public  pur- 
poses. The  minority  members  of  the 
court  were  of  the  view,  however,  that 
the  question  was  one  of  the  exercise 
of  the  sovereign  power  of  the  state, 
and  was  independent  of,  and  deter- 
minable without  reference  to,  the  pro- 
visions of  the  Constitution  requiring 
equality  in  the  taxation  of  property, 
and  forbidding  discrimination  between 
taxpayers.  In  the  reported  case 
(FosTEB  V.  Roberts,  ante,  481)  the 
foregoing  case  is  expressly  overruled, 
the  court  holding  that  the  dissenting 
opinions  presented  the  correct  view; 
that  the  section  of  the  Constitution  re- 
lied on  was  not  intended  as  a  limitation 
on  the  right  of  the  state  to  exercise  its 
sovereign  function  with  reference  to 
its  credit,  but  was  designed  to  pre- 
vent the  evil  of  exemptions  and  dis- 
crimination between  taxpayers  of  the 
state.  It  is  also  held  that  these  bonds 
did  not  constitute  property  within  the 
meaning  of  that  term,  as  used  in  the 
taxation  clause  of  the  Constitution, 
but  that  they  were  to  be  regarded  as 
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evidences  of  a  debt  for  money  secured 
for  and  devoted  to  the  public  use,  and 
as  such  were  to  be  considered  as  in- 
strumentalities of  government  on 
which  it  could  not  be  contended  that 
the  legislature  was  mandatorily  re- 
quired to  impose  a  tax,  or  which,  be* 
cause  of  the  language  of  the  Constitu- 
tion, could  not  be  exempted  from  tax- 
ation. Compare  State  Nat.  Bank  v. 
Memphis  (1906)  116  Tenn.  641,  7 
L.R.A.(N.S.)  663,  94  S.  W.  606,  8  Ann, 
Gas.  22,  wherein  it  was  held  that  ar< 
tide  2,  §  28,  of  the  Tennessee  Consti- 
tution, requiring  "all  property"  to  be 
tax6d,  was  an  inhibition  on  the  legis- 
lature to  exempt  state  bonds.  In  the 
reported  case  (Foster  v,  RobeSbts), 
however,  it  is  said  with  reference  to 
that  case:  "In  those  cases  wherein 
it  is  correctly  held  that  the  bonds  of 
a  ^tate  are  uot  impliedly  exempt  from 
taxation  (State  Nat,  Bank  v.  Memphis 


(Tenn.)  supra,  and  supporting  eases 
cited  therein) ,  it  is  to  be  noted  that  the 
contractual  status  of  the  state  and  the 
holders  of  its  bonds  had  been  estab- 
lished prior  to  any  claim  of  exemption. 
These  cases  can  have  no  application 
to  the  right  of  the  state  to  stipulate 
in  advance  the  terns  upon  whidi  it 
agrees  to  contract  its  faith  and  cred- 
it." 

In  Probasco  v.  Raine  (1889)  10  Ohio 
Dec.  Reprint,  413,  reversed  on  other 
grounds  in  (1893)  60  Ohio  St.  878,  84 
N.  E.  536,  wherein  it  was  held  that, 
under  the  Ohio  Constitution  of  1851 
(art.  12,  §  2),  requiring  the  uniform 
taxation  of  investments  in  bonds, 
there  was  no  power  in  the  legislature 
to  exempt  from  taxation  stocks  or 
bonds  of  the  state  issued  after  the 
adoption  of  the  Constitution  and  held 
by  residents  of  the  state.    W.  F.  F. 


HENRY  A.  PEARSON,  Appt., 

V. 

CATHERINE  SULLIVAN. 


Michigan  Supreme  Court  — Febmary  27,  1920, 

(—  Mich.  — ,  176  N.  W.  697.) 

Landlord  and  tenant  —  right  of  tenant  to  alter  bulldinsr. 

1.  A  tenant  cannot,  without  consent  of  the  landlord,  make  material 
changes  or  alterations  in  a  building  to  suit  his  taste  or  convenience. 

[See  note  on  this  question  beginning  on  page  446.] 

Notice  —  to  agent  —  eifect  on  princi- 


paL 

2.  Notice  to  a  mere  agent  for  collec- 
tion of  rents  of  the  subletting  of  the 
leased  premises,  in  violation  of  the 
terms  of  the  lease,  is  not  binding  upon 
the  property  owner. 

[See  21  R.  0.  L.  838  et  seq.] 
Landlord  and  tenant  —  waiver  of  op- 
tion against  subletting. 

3.  Occupation  of  a  portion  of  the 
leased  premises  by  a  subtenant,  to  the 
knowledge  of  the  landlord  at  the  time 
a  lease  is  executed,  waives  a  provision 
in  the  lease  against  subletting. 

—  continuing  to  receive  rent 

4.  Continuing  to  receive  the  month- 
ly rent  for  eighteen  months  after  no- 


tice of  subletting  waives  a  provision 
in  the  lease  against  subletting. 

[See  16  R.  C.  L.  1132.J 
Forfeiture  —  enforcement  by  courts. 

5.  Courts  do  not  favor  a  forfeiture. 
[See  10  R.  G.  L.  328,  831;  16  R.  C.  L. 

1116.] 

Landlord  and  tenant  —  refusal  to  en- 
force provision  against  subletting. 

6.  A  provision  against  subletting  in 
a  lease  of  property  for  saloon  pur- 
poses will  not  be  enforced  where  the 
use  of  the  property  for  such  purposes 
becomes  unlawful,  so  that  enforce- 
ment of  such  provision  would  result  in 
a  forfeiture. 

—  limiting  use  of  property. 

7.  A  provision  in  a  lease  authorizing: 
the  use  of  the  property  for  a  speciiied 
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purpose  does  not  limit  the  use  of  the 
premises  to  such  purpose. 
[See  16  R.  C.  L.  735.] 

—  compelling  consent  to  alteration. 

8.  A  landlord  will  not  be  compelled 
to  consent  to  material  alterations  of  a 
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building  to  fit  it  for  a  subtenant  where 
the  lease  is  about  to  expire,  and  the 
option  to  renew  has  not  been  exercised, 
and  will  not  be  unless  consent  to  the 
alteration  is  secured,  so  that  the  sub- 
lease can  be  enected. 


Appeal  by  plaintiif  from  a  decree  of  the  Circuit  Court  for  Wayne  County 
in  Chancery  (Mandell,  J.)»  dismissing  a  bill  filed  to  restrain  defendant 
from  forfeitincr  a  lease  and  for  other  relief.  Reversed, 

The  facts  are  stated  in  the  opinion  of  the  court 


Mr.  Frederick  E.  McCain,  for  appel- 
lant: 

When  a  tenant,  under  a  lease  con> 
tainingr  the  usual  clause  against 
assigning  and  subletting  without  con- 
sent, sublets  portions  of  the  premises 
to  others  from  the  very  commencement 
of  the  said  lease,  and  continues  to  do 
»o  without  interruption  for  a  long 
period,  and  the  landlord,  knowing  of 
the  subletting,  receives  and  accepts 
the  rent  each  month,  he  has  waived 
his  right  to  object  to  further  sublet- 
ting under  the  lease. 

Barrie  v.  Smith,  47  Mich.  132,  10  N. 
W.  168;  Patterson  v.  Carrel,  171  Mich. 
296, 137  N.  W.  158;  24  Cyc.  970;  Cong- 
er V.  Duryee,  90  N.  Y.  599;  Murray  v. 
Harway,  56  N.  Y.  337;  18  Am.  &  Eng. 
Enc.  Law,  2d  ed.  382;  Ireland  v. 
Nichols,  46  N.  Y.  413;  Collins  v.  Has- 
brouck,  56  N.  Y.  157,  15  Am.  Rep.  407; 
Warner  v.  Cochrane,  63  C.  C.  A.  207, 
128  Fed.  553;  Wertheimer  v.  Hosmer, 
83  Mich.  56,  47  N.  W.  47;  Loveland  v. 
Bump,  198  Mich.  664,  165  N.  W.  855; 
Westinghouse  Electric  &  Mfg.  Co.  v. 
Hubert,  175  Mich.  568,  141  K.  W.  600, 
Ann.  Cas.  1915A,  1099;  Brown  v.  Peo- 
ple's Nat  Bank,  170  Mich.  416,  40 
LR.A.(N.S.)  567,  136  N.  W.  506;  Geel 
V.  Gouiden,  168  Mich.  413,  134  N.  W. 
484;  Hilsendegen  v.  Hartz  Clothing  Co. 
165  Mich.  255,  130  N.  W.  646;  Great 
Lakes  Realty  &  Bldg.  Co.  v.  Turner, 
190  Mich.  582,  157  N.  W.  57. 

The  conditions  of  a  continuous  sub- 
letting over  a  long  period  of  time  work 
an  estoppel. 

White  V.  Huber  Drug  Co.  190  Mich. 
212,  157  N.  W.  60;  Kiowiatkowski  v. 
Duluth-Superior  Dredging  Go.  201 
Mich.  251,  167  N.  W.  970;  Stoddard  v. 
Gallagher,  133  Mich.  374,  94  N.  W. 
1051;  Patterson  v.  Carrel,  171  Mich. 
296,  137  N.  W.  158;  24  Cyc.  971; 
Warner  v.  Cochrane,  63  G.  C.  A.  207, 
128  Fed.  563. 

There  was  a  good  and  valuable  con- 
sideration for  the  waiver  of  the  clause 
in  the  lease  forbidding  subletting. 


Barrie  v.  Smith,  47  Mich.  133,  10  N. 
W.  168;  24  Cyc.  912;  Conkling  v.  Tut- 
tle,  52  Mich.  630,  18  N.  W.  391;  Walsh 
V.  Martin,  69  Mich.  29,*  37  N.  W.  40; 
Blodgett  V.  Foster,  120  Mich.  392,  79 
N.  W.  625;  9  Cyc.  353;  Scanlon  v. 
Northwood,  147  Mich.  189,  110  N.  W. 
493. 

A  tenant  having  a  lease  for  a  period 
of  eighteen  years  has  the  right  to  re- 
pair, improve,  and  rearrange  the  build- 
ing which  he  occupies,  so  as  to  make 
it  acceptable  to  modern  requirements 
and  commensurate  with  the  rents 
which  he  expects  to  receive. 

Leslie  v.  Smith,  32  Mich.  65;  Kerr  v. 
Kingsbury,  39  Mich.  150,  33  Am.  Rep. 
362;  O'Brien  v.  Kusterer,  27  Mich. 
289;  24  Cyc.  1101;  Crippen  v.  Mor- 
rison, 13  Mich.  23;  Curtis  v,  Leasia, 
78  Mich.  480,  44  N.  W.  500;  Felcher  v. 
McMillan,  103  Mich.  494,  61  N.  W.  791 ; 
Bostwick  V.  Losey,  67  Mich.  654,  35  N. 
W.  246;  Hovey  v.  Walker,  90  Mich. 
527,  51  N.  W.  678;  Petz  v.  Voight 
Brewery  Co.  116  Mich.  424,  72  Am.  St 
Rep.  531,  74  N.  W.  651;  Minnis  v. 
Newbro-Gallogly  Co.  174  Mich.  635,  44 
L.R.A.(N.S.)  1110,  140  N.  W.  980;  24 
Cyc.  1104;  18  Am.  &  Eng.  Enc.  Law,  2d 
ed.  228;  J.  B.  Hill  Co.  v.  Pinque,  3 
A.L.R.  677,  note;  Wykes,  Mich.  Me- 
chanics Liens,  chap.  9,  §  70;  Holli-' 
day  v.  Mathewson,  146  Mich.  336,  109 
N.  W.  669;  Fuller  v.  Detroit  Loan 
&  Bldg.  Asao.  119  Mich.  71,  77  N.  W. 
642;  Sheldon,  K.  &  Co.  v.  Bremer,  16& 
Mich.  578,  13  N.  W.  117;  Jossman  v. 
Rice,  121  Mich.  270,  80  Am.  St.  Rep. 
493,  80  N.  W.  25;  Hyatt  v.  Grand 
Rapids  Brewing  Co.  168  Mich.  360, 
134  N.  W.  22;  Lewis  v.  Sheldon,  103 
Mich.  102,  61  N.  W.  269;  Grovenburgh 
V.  McKeough,  117  Mich.  555,  76  N.  W. 
77;  Randall  v.  Chubb,  46  Mich.  311,  41 
Am.  Rep.  165,  9  N.  W.  429;  Macomb 
v.  Wilkinson,  83  Mich.  486,  47  N.  W. 
336;  Bliss  v.  Plummer,  103  Mich.  181, 
61  N.  W.  263;  Re  Bresler,  155  Mich. 
567,  119  N.  W.  1104;  Davis  v.  Buttars, 
201  Mich.  244,  167  N.  W.  889;  Tolsma 
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V.  Tolsma,  188  Mich.  314,  149  N.  W. 
1050;  B.  Siegel  Co.  v.  Wayne  Circuit 
Judge,  183  Mich.  153,  149  N.  W.  1015. 

Messrs.  Beaumon^  Smith,  &  Harris 
and  Archibald  Bnmmfield,  for  ap- 
pellee : 

Even  though  Mrs.  Sullivan  might 
have  known  of  the  subletting^  that 
does  not  operate  as  a  waiver  of  the 
clause  in  question. 

1  Tiffany,  Land.  &  T.  p.  935;  Wert- 
heimer  v.  Hosmer,  83  Mich.  57,'  47 
N.  W.  47;  White  v.  Huber  Drug  Co. 
190  Mich.  214,  157  N.  W.  60. 

While  a  tenant  has  the  right  to  make 
repairs  without  the  consent  of  the 
owner,  he  haa  a«  right  to  make  im- 
provements or  structursil  changes 
without  such  consent 

24  Cyc.  1094. 

Stone,  J.,  delivered  the  opinion  of 
the  court: 

Bill  for  injunction  to  restrain  de- 
fendant from  forfeiting  a  lease,  and 
for  other  relief. 

On  March  6,  1912,  James  Sulli- 
van, now  deceased,  was  the  owner 
of  the  premises  involved  in  this  suit, 
which  premises  are  located  on  the 
east  side  of  Woodward  avenue,  near 
the  intersection  of  Piquette  avenue, 
in  the  city  of  Detroit,  and  are  known  ^ 
as  Nos.  1368-1370  Woodward  ave- 
nue, upon  which  premises  is  located 
a  two-story  brick  building.  On  that 
date  he  leased  the  premises  to  the  ' 
plaintiff  for  "hotel  and  bar"  for  a 
I)eriod  of  five  years  from  May  1, 
1912,  at  an  annual  rental  of  $2,000. 
The  lease  gave  the  plaintiff  the  priv- 
ilege of  a  further  period  of  three  ■ 
years  from  May  1,  1917,  at  an  an- 
nual rental  of  $2,500,  and  the  privi- 
lege of  a  still  further  period  of  ten 
years  from  May  1, 1920,  at  an  annu- 
al rental  of  $3,000.  The  lease  con- 
tains the  following  clause:  "Said 
party  of  the  second  part  further 
covenants  that  he  will  not  assign 
nor  transfer  this  lease  or  sublet  said 
premises,  or  any  part  thereof,  with- 
out the  written  assent  of  said  party 
of  the  first  part." 

James  Sullivan  died  testate  on 
June  16,  1912,  being  a  little  more 
than  three  months  after  the  date  of 
said  lease,  and  the  defendant,  Cath- 
erine Sullivan,  by  virtue  of  the  will 
of  her  husband,  the  said  James  Sul- 
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livan,  became,  and  still  is.  the  sole 
owner  of  said  premises.  The  prayer 
for  relief  in  the  amended  bill  of 
complaint  contains  the  following: 
"That  said  defendant,  Catherine 
Sullivan,  and  her  representatives 
and  agents,  be  forever  restrained  by 
the  order  and  injunction  of  this 
honorable  court  from  interfering 
with,  or  preventing  the  full,  contin- 
uous, and  peaceful  occupation  of  the 
said  premises  by  this  plaintiff,  or 
any  of  his  subtenants,  either  now  or 
in  the  future,  or  from  making  or  in- 
stalling any  repairs,  alterations,  or 
improvements  therein  during  the 
life  of  said  lease." 

As  to  the  conditions  existing 
when  the  lease  was  made,  and  elim- 
inating the  testimony  of  the  plain- 
tiff as  to  matters  equally  within  the 
knowedge  of  James  Sullivan,  de- 
ceased, it  appears  and*  is  uncontra- 
dicted that  the  plaintiff  had  been  a 
tenant  and  occupant  of  said  prem- 
ises for  some  time  prior  to  the  mak- 
ing of  said  written  lease,  and  that 
he  had  sublet  the  southerly  portion 
>of  the  building,  known  as  1S68,  to  a 
barber  named  Dorr. 

The  hearing  in  this  case  occurred 
in  September,  1919,  and  Mr.  Dorr, 
among  other  things,  testified  as  fol- 
lows :  "I  am  engaged  in  the  barber 
business  and  am  located  at  1368 
Woodward  avenue.  I  have  been 
there  eight  years,  over  eight  years. 
I  pay  my  rent  to  Mr.  Pearson,  and 
have  done  so  all  this  time.  .  . 
That  was  July  eight  years  ago.  It 
was  a  barber  shop  before  my  time 
at  the  same  location.  During  the 
years  1917  and  1916,  perhaps,  a  res- 
taurant was  in  the  rear  of  my  place. 
A  man  by  the  name  of  Webber  was 
in  there  about  two  years,  I  should 
think,  around  that  time. 
There  are  tenants  upstairs  at  the 
present  time  other  than  Mr.  Pear- 
son. There  were  tenants  and  have 
been  tenants  upstairs,  to  my  knowl- 
edge, before  Mr.  Pearson  moved  out 
in  May.  No;  I  have  not  had  any 
dealings  or  have  ever  known  any  of 
the  SuUivans,  or  Mr.  Sullivan, 
James  Sullivan,  or  Mrs.  Catherine 
Sullivan,  or  Mr.  Frank  Sullivan." 
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There  was  no  evidence  at  the 
hearing  that  either  James  Sullivan^ 
Catherine  Sullivan,  the  defendant, 
or  Frank  Sullivan,  her  son  and  man- 
ager, has  ever  been  upon  the  prem- 
ises during  the  life  of  the  present 
lease.  The  rent  has  been  collected 
monthly  by  an  agent  of  the  defend- 
ant, or  of  Frank  Sullivan,  who  seems 
10  have  visited  the  premises  for 
the  purpose  of  collecting  the  rent. 

It  is  one  of  the  claims  of  the 
plaintiff  that  the  occupancy  of  these 
premises  must  have  been  known  to 
the  agent  who  collected  the  rent,  and 
that  the  principal  is  chargeable  with 
!>uch  facts  as  are  known  to  his 
agent;  and  counsel  for  the  plaintiff 
cites  Ireland  v.  Nichols,  46  N.  Y.  at 
page  416,  and  quotes  tiie  following 
language:  "The  evidence  author- 
ized the  judge  to  assume  that  John 
6.  Ireland  was  the  general  agent  of 
the  plaintiff  in  respect  to  the  leasing 
and  care  of  the  premises  and  collect- 
ing the  rents.  His  knowledge  of  the 
subletting  and  the  receipt  by  him  of 
rent  subsequently  accruing  with 
such  knowledge  had  the  same  effect 
in  waiving  the  forfeiture  as  such  re- 
ceipt by  the  plaintiff  personally, 
with  like  knowledge,  would  have 
had." 

Counsel  has  failed  to  state  that  in 
the  Ireland  Case  the  plaintifTs  agent 

wi«-.,.,e.»  ^  same  per. 
-«*eet  on  son  who  Signed  the 

»ri>cipiii.  lease ;  and  there  was 
positive  testimony  that  he  was  told 
of  the  underletting  of  the  premises. 
We  doubt  if  a  mere  agent  for  the 
collecting  of  rent  would  have  au- 
thority to  waive  a  clause  of  the 
lease,  or  to  so  act  as  that  his  conduct 
should  operate  as  an  estoppel  of  the 
landlord  from  asserting  his  rights. 
Notice  to  the  agent  within  the  scope 
and  purview  of  his  employment  is 
undoubtedly  notice  to  the  principal, 
bat  this  qualification  should  be 
borne  in  mind. 

We  confess  that  it  is  almost  in- 
conceivable, however,  that  the  occu- 
pancy of  these  premises,  covering  a 
period  under  the  lease  of  over  six 
years,  should  not  have  been  brought 
to  the  knowledge  of  the  defendant 


178  y.  W.  BS7.) 

or  her  son,  who  seems  to  have  been 
her  general  manager,  and  both  o£ 
whom  resided  in  Detroit.  It  is  un- 
disputed, and  appears  by  competent 
testimony,  that  ihe  occupancy  of  the 
barber  shop  and  restaurant  in  the 
rear  thereof,  and  other  occupancies 
in  the  upper  story,  had  existed  to  a 
greater  or  less  extent,  during  the 
entire  period  of  the  lease;  yet  it 
must  be  said,  in  the  light  of  this  rec- 
ord, that  there  is  no  affirmative  evi- 
dence that  James  Sullivan,  the  de- 
fendant, or  her  son  and  manager, 
had  actual  knowledge  of  such  occu- 
pancy. There  is  no  doubt  that  occu- 
pancy of  the  premises  by  a  subten- 
ant at  the  time  of  the  m^ng  of  the 
lease,  and  known 
to  the  defendant,  * 
would  be  a  waiver  •« 
of  that  clause  in  rSuMtinx. 
the  lease  to  prohibit 
subletting  without  the  written  as- 
sent of  the  landlord.  In  such  a  case 
we  think  the  principle  announced  by 
this  court  in  Gordon  v.  St.  Paul  F. 
&  Ins.  Co.  197  Mich.  227,  L.R.A. 
1918E,  402,  163  N.  W.  956,  should 
apply.  We  there  held  that  the  in- 
surance company  should  be  estopped 
from  asserting  a  forfeiture  for  a 
condition  of  the  premises  existing 
at  the  time  of  the  fire  which  existed 
to  the  knowledge  of  the  company  at 
the  making  of  tlie  contract.  See 
cases  there  cited. 

It  is  urged  by  plaintiff  that  Mrs. 
Sullivan  or  her  son,  Frank  Sullivan, 
cannot  claim,  with  any  show  of  rea- 
son, that  they  did  not  know  that  Mr. 
Pearson  had  subtenants ;  for,  if  they 
were  not  aware  of  the  fact,  how  did 
it  happen  that  \hey  instructed  their 
attorneys,  Messrs.  Wurzer  &  Wur- 
zer,  to  write  the  letter,  exhibit  4? 
That  was  a  letter  dated  March  1, 
1918,  and  addressed  to  the  plaintiff 
in  this  suit.  After  speaking  of  rent 
claimed  to  have  been  in  arrears, 
that  letter  contains  the  following 
language:  "We  further  call  your 
attention  to  that  section  of  the  lease 
which  reads  as  follows :  'Said  party 
of  the  second  part  further  cove- 
nants that  he  will  not  assign  nor 
transfer  this  lease  or  sublet  said 
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premises  or  any  part  thereof^  with- 
out the  written  assent  of  said  party 
of  the  first  part.'  If  you  have  any 
subtenant  or  subtenants  on  said 
premises,  you  will  kindly  remove 
them  at  once;  otherwise  the  lease 
will  be  canceled  and  you  will  be  re- 
moved as  well." 

In  the  sixth  paragraph  of  her  an- 
swer to  the  amended  bill  the  defend- 
ant Ki^id:  "She  further  says  that 
abo  vFarch  1, 1918,  her  agents  and 
attox:  s  received  certain  informa- 
tion that  the  plaintiif  was  subletting 
or  might  sublet  said  premises,  and 
that  her  said  agents  and  attorneys 
sent  a  written  notice  to  the  said 
plaintiff  on  said  day,  calling  his  at- 
tention to  said  subletting  clause,  and 
objecting  to  any  subletting  without 
her  written  consent,  and  thereupon 
the  agent  of  the  plaintiff  notified 
.this  defendant's  attorneys  that  he 
had  no  subtenants." 

In  H  10  she  said:  "That  when 
her  agents  first  obtained  informa- 
tion of  subletting,  on  March  1, 1918, 
they  did  in  her  behalf  object  to  the 
same  in  writing,  as  aforesaid,  and 
were  informed  that  the  plaintiff  was 
not  subletting,  and  she  denies  that 
she  is  now  estopped  from  forbidding 
or  objecting  to  further  subletting." 

In  the  eleventh  paragraph  she  de- 
nies that  the  plaintiff  believed  that 
she  had  no  objection  to  subletting 
said  premises,  for  the  reason  tiiat 
he  was  notified  on  March  1,  1918,  of 
said  objection.  And  similar  lan- 
guage occurs  in  the  thirteenth  para- 
graph of  her  answer. 

It  should  here  be  said  that  there 
is  no  evidence  in  the  record  that  the 
plaintiff  or  his  agent  ever  notified 
the  defendant  or  het  attorneys  that 
he  had  no  subtenants. 

It  is  urged  by  plaintiff's  attorney 
that,  even  if  it  should  be  conceded 
that  this  constituted  the  defendant's 
first  knowledge  of  the  subletting, 
and  it  appearing  undisputed  that 
the  defendant  had  continued  to  re- 
ceive the  rent  each  month  since,  and 
was  still  receiving  it  at  the  time  of 
the  hearing,  it  would  constitute  a 
g:eneral  waiver  in  itself. 

We  think  that  under  the  authori- 


ties there  is  much  force  in  this  posi- 
tion. For  over  one  year  and  a  half 
after  the  defendant  concedes  that 
she,  or  her  attorneys,  had  notice  of 
subletting,  she  continued  to  receive 
the  rent  from  month  to  month  down 
to  the  time  of  the  hearing  of  this 
case.  The  conditions  here  appear 
to  have  been  contin- 
uing and  constant.  ;^e*yi*v 
It  was  not  a  case  of 
only  temporary  subletting  for  a 
short  period  and  by  special  arrange- 
ment, but  a  general  open  and  noto- 
rious condition.  Upon  this  point 
the  plaintiff  cites  the  following 
cases:  Barrie  v.  Smith,  47  Mich. 
130-132,  10  N.  W.  168;  Patterson 
v.  Carrel.  171  Mich.  296.  137  N.  W. 
158;  Conger  v.  Dufyee,  90  N.  Y. 
594-599.  There  the  court  of  ap- 
peals of  the  state  of  New  York  said : 
"A  single  condition  dispensed  wiUi 
is  dispensed  with  forever.  Receiv- 
ing rent  after  forfeiture  waives  the 
forfeiture  and  affirms  the  lease, 
freed  from  the  condition." 

Counsel  also  cites  Murray  t.  Har- 
way,  56  N.  Y.  337,  24  Cyc.  970,  and 
the  following  language  in  18  Am.  & 
Eng.  Enc.  Law,  2d  ed.  at  page  382 : 
"It  may  be  stated  as  a  general  rule 
that,  where  the  lessor,  after  knowl- 
edge of  the  breach  of  a  covenant  or 
condition  for  which  he  could  enforce 
a  forfeiture,  expressly  or  impliedly 
recognizes  the  continuance  of  tiie 
tenancy,  he  thereby  waives  the  for- 
feiture for  such  breach,  and  is  after- 
wards precluded  from  asserting  it. 
.  .  .  But  it  seems  that  actual 
knowledge  is  not  necessary  where 
the  cause  ia  such  that  the  lessor 
should  have  known  it.  and  it  is 
equally  within  the  cognizance  of  the 
landlord  and  tenant.  .  .  .  Where 
his  act  amounts  to  a  waiver  of  the 
forfeiture  or  a  recognition  of  the 
continuance  of  the  tenancy,  he  is 
precluded  from  asserting  that  it  was 
not  his  intention  to  waive  the  for- 
feiture." 

Counsel  also  cites  upon  this  point 
Ireland  v.  Nichols,  supra;  Collins  v. 
Hasbrouck,  56  N.  Y.  157.  15  Am, 
Rep.  407.  the  latter  illustrating  a 
case  of  subletting  by  special  per- 
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I—  Mich.  X 

mission  of  the  landlord,  such  as  is 
found  In  Wertheimer  v.  Hosmer,  83 
Mich,  at  page  56,  47  N.  W.  47 ;  War- 
ner V.  Cochrane,  63  C.  C.  A.  207, 128 
Fed.  553.  See  also  18  Am.  &  Eng. 
£nc.  Law,  2d  ed.  at  page  386. 

It  is  also  urged  by  plaintiff's  coun- 
sel that  the  business  which  plaintiff 
conducted  on  the  premises  in  ques- 
tion, to  wit,  that  of  a  saloon,  is  now 
unlawful,  and  to  prevent  him  from 
continuing  to  sublet  will  in  effect 
work  a  forfeiture  of  his  lease,  which 
is  not  favored  by  the  courts.  We 
hardly  need  cite  authorities  in  sup- 

p«rtrH«^  port  of  the  position 
»f*r<vnie«t       that  the  courts  do 

ture.  We  think  that  the  plaintiff  is 
entitled  to  possession  and  use  of  the 
premises  during  the  term  of  his 
lease,  relieved  of  the  clause  against 
,        ^     ,      subletting  without 

Landlord  and  P  , 

(e>aiit-r«<naa.i  tho  Written  cousent 
iVvufoT         of  the  party  of  the 

lease.  The  better 
doctrine  seems  to  be  that  a  provi- 
sion in  a  lease  authorizing  the  use 
of  the  premises  for  a  specified  pur- 
pose is  generally 
^  wil?*;.**  regarded  as  permis- 
sive instead  of  re- 
strictive, and  does  not  limit  the  use 
of  the  premises  by  the  lessee  to  such 
purpose.  16  R.  C.  L.  title  "liand- 
Icrd  and  Tenant,"  p.  735,  and  see  the 
following  cases  there  cited:  Burr 
V.  Spencer,  26  Conn.  159.  68  Am. 
Dec.  379;  Hayton  v.  Seattle  Brew- 
ing &  Malting  Co.  66  Wash.  248,  37 
UR.A.(N.S.)  432,  119  Pac.  739. 

We  are  of  the  opinion  that  the 
plaintiff  is  entitled  to  have  the  de- 
fendant and  her  representatives  and 
agents  restrained  by  the  decree  and 
injunction  of  this  court  from  inter- 
fering with  or  preventing  the  full, 
continuous,  and  peaceful  occupation 
of  the  said  premises  by  the  plaintiff 
or  his  subtenants,  either  now  or  in 
the  future.  To  this  extent  we  think 
the  plaintiff,  in  the  light  of  this  rec- 
(nd»  is  entitled  to  relief. 

This  brin^  us  to  what  we  con- 
fer the  mcwt  important  question 
in  the  case:  Should  ttie  defendant 
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be  restrained  from  interfering  with 
the  plaintiff  in  making  or  installing 
repairs  or  alterations  under  the 
lease?  There  is  no  claim  of  the 
plaintiff  that  the  defendant  has 
waived  any  of  the  provisions  of  the 
lease  in  tMs  respect.  By  the  terms 
of  the  lease  the  plaintiff  is  to  keep 
the  premises,  and  every  part  there- 
of, in  as  good  repair,  and  at  the  ex- 
piration of  the  term  yield  and  de- 
liver up  the  same  in  like  condition 
as  when  taken,  reasonable  use  and 
wear  thereof  and  damage  by  the  ele- 
ments excepted.  The  general  rule, 
as  stated  in  24  Cyc,  at  page  1094,  is 
as  follows:  ^*In  the  absence  of  ex- 
press stipulation,  a  tenant  has  no 
right  to  make  material  or  perma- 
nent alterations  in  the  demised 
premises."    See  cases  there  cited. 

The  doctrine  seems  to  be  well  es- 
tablished that  a  tenant  cannot,  with- 
out the  consent  of  _,j,ht  oi  t««t 
the  landlord,  make 
material  changes  or 
alterations  in  a  building  to  suit  his 
taste  or  convenience,  and,  if  he  does 
so,  it  is  waste;  and  any  material 
change  in  the  nature  and  character 
of  the  buildings  made  by  the  tenant 
is  waste,  although  the  value  of  the 
property  should  be  enhanced.by  the 
alterations.  See  Brock  v.  Dole/  66 
Wis.  142,  28  N.  W.  S34,  and  numer- 
ous cases  there  cited.  See  also  16 
R.  C.  L.  733,  and  cases  cited. 

In  the  Brock  Case  the  court 
quotes  from  Jackson  ex  dem.  Van 
Rensselaer  v.  Andrew,  18  Johns.  434, 
the  following  language:  "'That  a 
tenant  cannot,  under  l^e  pretense 
of  advantage  to  the  reversioner, 
change  the  nature  of  the  buildings, 
and  many  cases  show  that  such 
changes,  though  beneficial,  would  be 
waste.'  *The  ground  on  which  al- 
terations in  demised  premises,  not 
prejudicial  to  the  value  of  the  prop- 
erty, have  been  declared  waste,  is 
that  they  change  the  identity  of  the 
estate.* " 

The  taking  down -of  partitions, 
the  making  of  two  rooms  into  one, 
the  putting  up  of  permanent  parti- 
tions, any  change  in  the  structural 
character  of  the  premises,  is  waste. 
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Abel  V.  Wuesten,  141  Ky.  766,  133 
S.  W.  774,  Ann.  Cas.  1912C,  389; 
Id.,  143  Ky.  513. 136  S.  W.  867,  Ann. 
Cas.  1912G,  391. 

,In  this  case  a  peculiar  condition 
exists,  and  upon  this  branch  of  the 
case  the  plaintiff's  claim  for  relief 
may  be  termed  a  "fishing  expedi- 
tion." The  plaintiff's  present  term 
expires  on  the  1st  day  of  May,  1920. 
He  has  not  exercised  the  option  or 
privilege  of  claiming  or  asking  a 
continuation  of  the  terms  of  the 
lease  after  that  date.  While  by  the 
bill  of  complaint  he  claims  to  be  ne- 
gotiating with  a  party  known  as  the 
Ueata  Lunch  Company,  it  appears 
that  such  negotiation  hinges  upon 
obtaining  the  consent  of  the  owner 
to  the  alterations  proposed,  and  that 
there  is  no  existing  contract  shown 
between  the  plaintiff  and  said  com- 
pany, but  it  rests  in  a  proposition 
contingent  upon  this  court  compel- 
ling the  defendant  to  consent  to  the 
alterations  proposed.  Those  altera- 
tions are  very  extensive.  The  said 
lunch  company  proposes  to  tear  out 
the  present  store  front  and  put  in  a 
new  one  principally  of  tile,  grano- 
lithic floors  throughout,  tile  walls, 
and  metal  ceilings,  and  bricking  in 
of  the  space  under  the  rear  porch, 
thus  increasing  the  size  of  the  store 
proper.  They  propose  to  change  or 
remove  the  center  or  north  stair- 
way, and  to  take  out  and  change 
certain  partitions  and  stairways. 
This,  in  our  judgment,  will  change 
the  structural  character  of  the 
building.  There  is  nothing  in  the 
evidence  or  in  the  lease  preventing 
the  plaintiff  from  continuing  on  the 
premises  any  business  contemplated 
by  the  lease ;  but  the  lunch  company 
will  not  make  this  lease  without  the 
written  consent  of  the  defendant  to 
the  proposed  alterations. 

In  her  answer  to  the  amended  bill 
of  complaint  the  defendant  says: 
"That  she  does  not  wish  to  have 
stmctural  changes  made  in  said 
premises ;  thai  she  does  not  wish  to 
have  said  premises  converted  so  that 
they  can  be  used  only  for  restaurant 
purposes ;  that  she  does  not  wish  to 
permit  any  subtenant  to  demolish  a 


portion  of  said  premises  and  then 
be  given  the  right  to  abandon  the 
same  with  impunity;  that  it  might 
impose  mechanics'  liens  on  her  titlSr 
which  she  would  be  required  to  re- 
move; that  she  has  no  security 
whatever  under  said  lease  for  any 
default  in  the  making  of  said  altera- 
tions, or  for  any  damages  caused  to 
the  premises  by  reason  of  the  same, 
or  from  any  mechanics*  liens;  that 
said  alterations  and  improvements 
probably  would  increase  the  as- 
sessed value  of  the  premises  without 
increasing  her  revenue  under  the 
lease ;  that  she  also  owns  the  prem- 
ises adjacent  to  and  directly  north 
of  the  premises  involved  in  this  suit, 
and  the  same  are  under  a  nine  or  ten 
year  lease  to  the  People's  State 
Bank,  and  that  the  proposed  altera- 
tions might  jeopardize  said  prem- 
ises and  said  lease." 

It  is  significant  that  the  plaintiff 
himself  testified  as  follows : 

Now,  in  this  lease  the  first  term 
is  a  period  of  five  years.  I  believe 
the  period  would  expire  May  1, 1917. 
Then  I  have  an  option  for  a  further 
period  of  three  years.  Sure,  that 
option  I  have  exercised.  I  have  sig- 
nified my  willingness  to  keep  the 
premises  for  that  three-year  period. 
That  period  will  expire  May  1, 1920. 
As  to  the  lease  containing  a  condi- 
tion for  a  further  period  of  ten 
years  after  May  1st,  there,  of 
course,  has  been  no  exercise  of  that 
option  by  me. 

Q.  So  that,  as  the  matter  now 
stands,  both  parties  are  bound  under 
the  lease  continuing  until  May  I, 
1920? 

A.  I  have  the  right,  before  May 
1, 1920,  to  extend  the  time  for  a  pe- 
riod of  ten  years  more.  That  is  a 
right  that  exists  in  me,  but  does  not 
exist  in  Mrs.  Sullivan. 

So  it  appears  that  there  is  no  ex- 
isting or  subsisting  contract  be- 
tween the  plaintiff  and  defendant 
for  any  period  beyond  May  1, 1920. 
Whether  the  plaintiff  shall  exercise 
this  option  depends,  no  doubt,  upon 
the  result  of  this  lawsuit.  We  do 
not  recognize  the  right  of  a  party  to 
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thus  speculate  upon  the  result  of  a 
litigation  where  there  is  no  existing 
c(Hitract  between  the  parties.  In 
our  opinion  it  would  be  unjust  and 
inequitable  to  compel  the  d^endant, 
under  the  circumstances  stated,  to 
consent  to  the  structural  changes 
propped  in  ttiis 
••■«»t  to  record.  As  to  that 
«i.«.tion.  branch  of  the  case, 
we  think  the  plaintifif  should  be 
denied  relief. 

This  court  has  no  power  or  au- 
thority to  compel  the  plaintiff  to  ex- 
ercise iMs  right  or  option.  The 
plaintiff  may  exercise  it  or  not,  as 
he  chooses;  but  he  asks  us  to  say 
that,  if  he  doee  exercise  that  right. 
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then  that  he  or  his  subtenant  shall 
have  the  right  to  make  the  changes 
and  alterations  proposed,  and  that 
the  defendant  be  ordered  to  consent 
to  such  changes. 

The  decree  of  the  court  below  dis- 
missing the  bill  will  be  reversed. 
The  plaintiff  will  be  given  the  relief 
herein  indicated,  and  to  that  extent 
only ;  to  wit,  to  restrain  the  defend- 
ant from  forfeiting  the  lease  by  rea- 
son of  the  clause  of  the  lease  hereto- 
fore set  forth,  which  clause  we  hold 
has  been  waived  by  the  conduct  of 
the  defendant,  and  that  she  should 
be  estopped  from  enforcing  the 
same.  No  costs  will  be  awarded  to 
either  party. 


ANNOTATION. 

R^it  ci  tenant  to  make  alterations  m  stmctnres  on  leMed  pri  mii>s 


I.  General  rule,  445. 
II.  Application  of  rale: 

a.  In  absence  of  covenant: 

1.  Adaptation  to  new  nae,  446. 

2.  Making  openings  in  build- 

ing, 448. 

8.  Destruction  of  old,  or  erec- 
tion of  new,  building,  449. 

4.  Miscellaneoufl  alterations, 
451. 

b.  Covenant  prohibiting  any  altera- 

tion: 

1.  Altering  boIVing,  461. 

iMpa. 

This  note,  as  the  title  indicates,  is 
confined  to  alterations  in  leased  prem- 
ises relative  to  the  structures  thereon; 
I  e.,  changes  in  a  structure,  in  the 
number  of  structures,  or  in  their  po- 
sition. It  excludes  cases  involving  the 
cutting  of  timber,  changes  in  the  char- 
acter of  the  land,  the  opening  or  work- 
ing of  mines,  quarries,  or  gas  wells, 
and  the  removal  of  sand,  gravel,  or 
other  materials  from  the  premises.  It 
is  also  limited  to  cases  where  the  re- 
lation of  landlord  and  tenant  exists, 
and  excludes  life  tenants. 

/.  General  rute. 

The  general  rule  is,  as  stated  in 
the  reported  case  (Pearson  v.  Sxjlli- 
VAN,  ante,  438),  as  follows:  A  ten- 
ant cannot,  without  the  consent  of  the 
landlord,  make  material  changes  or 


II.  b.^-continued. 

2.  Tearing  down  or  erecting 
building,  464. 

c.  Covenant  permitting  aome  altera- 

tions: 

1.  Altering  building,  465. 

2.  Tearing  down  or  erecting 

building,  467. 

d.  Covenant  to  repair: 

1.  Altering  building,  467. 

2.  Tearing  down  or  erecting 

building,  459. 

alterations  in  a  building  to  suit  his 
taste  or  convenience,  and,  if  he  does 
so,  it  is  waste ;  and  any  material  change 
in  the  nature  and  character  of  the 
building,  made  by  the  tenant,  is  waste, 
although  the  value  of  the  property 
should  be  enhanced  by  the  alterations. 

United  States— United  States  v. 
Bostwick  (1876)  94  U.  S.  63,  24  L.  ed. 
65;  Bass  v.  Metropolitan  West  Side 
Elev.  R.  Co.  (1897)  39  L.R.A.  711,  27 
C.  C.  A.  147,  53  U.  S,  App.  542,  82 
Fed.  857. 

Alabama.— F.  W.  Woolworth  Co.  v. 
Nelson  (1920)  —  Ala.  — ,  85  So.  449. 

Kentucky.— Abel  v.  Wuesten  (1911) 
143  Ky.  513,  136  S.  W.  867,  Ann.  Gas. 
1912C,  391. 

Louisiana. — Denechaud  v.  Trisconi 
(1874)  26  La.  Ann.  402. 

Maryland. — Maddox      v.  White 
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(1853)  4  Md.  72,  59  Am.  Dec.  67; 
Baugher  v.  Crane  (1867)  27  Md.  36; 
Crowe  V.  Wilson  (1886)  65  Md.  479»  57 
Am.  Rep.  343,  5  Atl.  427. 

Mississippi. — Winston  v.  Franklin 
Academy  (1854)  28  Miss.  118,  61  Am. 
Dee.  540. 

Nebraska. — ^Hayman  v.  Rownd 
(1908)  82  Neb.  598,  45  L.R.A.(N.S.) 
623.  118  N.  W.  328. 

New  Jersey. — Klie  v.  Von  Broock 
(1897)  56  N.  J.  Eq.  18,  37  Atl.  469. 

New  York. — Agate  v.  Lowenbein 
(1874)  57  N.  Y.  604;  Cohen  v.  Simon 
Strauss  (1913)  139  N.  Y.  Supp.  929; 
Douglass  V.  Wiggins  (1815)  1  Johns. 
Gh.  436. 

Oregon. — Davenport  v.  Magoon 
(1884)  13  Or.  3,  57  Am.  Rep.  1,  4  Pac. 
299. 

Texas. — Hamburger  v.  Settegast 
(1910)  62  Tex.  Civ.  App.  446,  131  S. 
W.  639. 

Wisconsin^Brock  t.  Dole  (1886) 
66  Wis.  142,  28  N.  W.  334. 

England. — London  v.  Greyme  (1607) 
Cro.  Jac.  181,  79  Eng.  Reprint,  158; 
Cole  V.  Green  (1672)  1  Lev.  309,  83 
Eng.  Reprint,  422,  2  Wms'  Saund.  252, 
85  Eng.  Reprint,  1037,  1  Mod.  94,  86 
Eng.  Reprint,  759;  Bonnett  v.  Sadler 
(1808)  14  Ves.  Jr.  526,  33  Eng.  Re- 
print, 622;  Kimpton  v.  Eve  (1818)  2 
Ves.  &  B.  349,  35  Eng.  Reprint,  352, 
13  Revised  Rep.  116;  Young  v.  Spencer 
(1829)  10  Bam.  &  C.  145,  109  Eng.  Re- 
print, 406,  6  Moody  &  R.  47,  8  L.  J. 
K.  B,  106;  Smyth  v.  Carter  (1853)  18 
Beav.  78,  52  Eng.  Reprint,  31. 

Ireland.— Maunsell  v.  Hort  (1877) 
Ir.  Rep.  11  Eq.  478;  Brooke  v.  Memagh 
(1888)  Ir.  L.  R.  23  Eq.  86;  Brooke  v. 
Kavanagh  (1888)  Ir.  L.  R.  23  Eq.  97. 

Canada. — Holman  v.  Knox  (1912) 
25  Ont.  L.  Rep.  588,  21  Ont.  Week.  Rep. 
325,  3  Ont.  Week.  N.  745,  3  D.  L.  R. 
207;  Sullivan  v.  Dore  (1913)  5  Ont. 
Week.  N.  70,  25  Ont.  Week.  Rep.  31, 
13  D.  L.  R.  910;  Straus  Land  Corp.  v. 
International  Hotel  Windsor  (1919) 
15  Ont.  Week.  N.  411. 

And  it  is  stated  in  Parkraan  v.  Ai- 
cardi  (1859)  34  Ala.  393,  73  Am.  Dec. 
457,  that  this  rule  is  an  old  principle 
of  the  common  law. 

The  ground  on  which  alterations  in 
demised  premises,  not  prejudicial  to 


the  value  of  the  property,  have  been 
declared  waste,  is  that  they  chans^ 
the  identity  of  the  estate.  Brock  v. 
Dole  (1886)  66  Wis.  142,  28  N.  W.  334. 

The  court  said  in  Cawker  v.  Trim- 
mel  (1913)  155  Wis.  108,  143  N.  W. 
1046,  Ann.  Cas.  1915C,  1006,  that,  while 
the  making  by  a  tenant  for  years  of 
any  material  change  was  waste,  even 
though  it  enhanced  the  value  of  the 
property,  very  material  changes  may 
be  made  by  a  life  tenant,  so  long  as 
the  value  of  the  property  is  not  there- 
by depreciated,  and  that,  therefore,  we 
have  a  different  rule  applicable  to  the 
ordinary  relation  of  landlord  and  ten- 
ant from  that  which  applies  to  life 
tenant  and  remainderman. 

It  is  said  in  Agate  v.  Lowenbein 
(1874)  67N.Y.  604:  "The  right  which 
the  tenant  has  is  to  make  use  of  the 
property.  .  The  power  of  making  an 
alteration  does  not  arise  out  of  a  mere 
right  of  user;  it  is,  therefore,  incom- 
patible with  his  interest  for  a  tenant 
to  make  any  alteration,  unless  he  is 
justified  by  the  express  permission  of 
his  landlord.  ...  By  a  lease,  the 
use,  not  the  dominion  of  the  property- 
demised,  is  conferred.  If  a  tenant  ex- 
ercises an  act  of  ownership,  he  is  no 
longer  protected  by  his  tenancy.*' 

tl.  AppMctMon  «f  nUe. 

a.  Jh  aftseitM  of  eaveiuna, 

1,  Adaptation  to  netc  use. 

A  tenant  has  no  right,  in  the  ab- 
sence of  a  covenant  to  that  effect  in 
the  lease,  to  make  such,  alterations  as- 
may  be  necessary  to  adapt  the  leased 
building  to  a  different  use  from  that 
for  which  it  was  constructed  or  pre- 
viously used.  Abel  v.  Wuesten  (1911) 
143  Ky.  613,  136  S.  W.  867,  Ann.  Cas. 
1912C,  391;  Maddox  v.  White  (1853) 
4  Md.  72,  59  Am.  Dec.  67;  Baugher  v. 
Crane  (1867)  27  Md.  36;  Fred  v.  Mose- 
ley  (1912)  —  Tex,  Civ.  App.  — ,  146 
S.  W.  343;  London  v.  Greyme  (1607) 
Cro.  Jac,  181,  79  Eng.  Reprint.  168; 
Cole  V.  Green  (1672)  I  Lev.  309,  8a 
Eng.  Reprint,  422,  2  Wms'  Saund.  252, 
85  Eng.  Reprint,  1037,  1  Mod.  94,  86 
Eng.  Reprint,  759;  Bonnett  v.  Sadler- 
(1808)  14  Ves.  Jr.  626,  33  Eng.  Re- 
print, 622;  Maunsell  v.  Hort  (1877)  Ir. 
Rep.  11  Eq.  478. 
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And  therefore  the  lessor  of  a  build- 
inz  for  a  postoffice  can  enjoin  the 
tearing  dowii  of  partitions,  and  the 
making  of  alterations  in  the  arrange- 
me&t  of  the  building,  by  a  sublessee, 
to  convert  the  building  into  a  liquor 
store.  Maddox  v.  White  (1863)  4  Md. 
72,  59  Am.  Dec.  67. 

And  the  alteration  by  a  lessee  of  a 
com  mill  into  a  horse  mill  is  waste* 
although  it  may  be  for  the  lessor's 
advantage.  London  v.  Greyme  (1607) 
.Cro.  Jac.  181,  79  Eng.  Reprint,  158. 

The  lessor  of  a  four-story  brick 
warehouse  can  enjoin  the  making  of 
alterationa  by  sublessees,  although 
not  intended  to  convert  the  leased 
premises  to  uses  inconsistent  with  the 
terms  of  the  lease,  where  such  lessees 
have  commenced  to  tear  away  the 
vhole  of  the  front  of  the  first  story 
of  such  warehouse,  are  about  to  alter 
and  change  the  arrangement  of  the 
do3rs  and  windows,  and  to  reduce  the 
width  of  the  front  of  ^e  store  on  the 
first  floor  by  putting  a  side  door  with 
stairway  leading  to  the  second  story, 
have  cat  away  various  parts  of  the 
joists  and  beams  and  ceiling  of  the 
first  and  main  story,  have  taken  away 
various  braces  and  other  portions  of 
t':e  building,  which  has  weakened  the 
whole  building,  and  are  about  to  make 
many  other  alterations  and  changes 
which  will  completely  change  the 
character  and  appearance  of  such 
store,  and  greatly  impair  the  building. 
Baugher  v.  Crane  (1867)  27  Md.  36. 

The  conversion  by  a  lessee  of  brew- 
houses  into  tenements,  though  of 
greater  value,  is  waste,  by  reason  of 
the  alteration  of  the  nature  of  the 
thing  and  of  the  evidence  thereof. 
Cole  V.  Green  (1672)  1  Lev.  309,  83 
Eng.  Reprint,  422,  2  Wms'  Saund.  262, 
86  Eng.  Reprint,  1037,  1  Mod.  94,  86 
Eng.  Reprint,  759. 

Lessees  will  be  restrained  from  pro-' 
ceeding  to  pull  down  the  front  of  a 
private  house,  and  turn  the  upper 
rooms  into  lofts,  for  the  purpose  of 
carrying  on  the  business  of  coach 
makera,  where  it  appears  that  they 
leased  the  house,  representing  that 
they  wished  to  occupy  it  as  a  dwelling 
house,  that  the  lessors  would  not  have 
rented  the  house  for  the  purpose  of  a 
coach  maker's  business,  since  they 


carried  on  such  business  next  door, 
and  that  the  alteration  of  the  house 
for  such  a  purpose  required  its  alter- 
ation from  top  to  bottom,  and  made 
an  absolute  change  in  the  nature  of 
the  premises.  Bennett  v.  Sadler 
(1808)  14  Ves.  Jr.  526,  33  Eng.  Re- 
print, -622. 

The  conversion  by  a  lessee  of 
premises  consisting  of  a  dwelling 
house,  coach  house,  and  stable,  of  the 
latter  two  buildings  into  a  butcher 
shop,  necessitating  a  complete  alter- 
ation of  the  structural  character  of 
such  buildings,  is  waste.  Maunsell  v. 
Hort  (1877)  Ir.  Rep.  11  Eq.  478. 

It  is  apparently  assumed,  in  Bol- 
lenbacker  v.  Fritts  (1884). 98  Ind.  50, 
that  changes  and  alterations  made  in 
buildings  previously  used  for  a  woolen 
factory,  so  as  to  adapt  them  to  the 
purposes  of  a  stave  factory,  for  which 
the  lessee  leased  them,  constitutes 
waste. 

Altering  a  frame  store  building  so 
as  to  adapt  it  to  the  use  of  a  moving 
picture  theater,  by  putting  in  a  new 
floor,  removing  the  store  partitions  on 
the  first  floor,  the  front  part  of  the  ' 
stairs,  and  the  front  of  the  building, 
and  building  a  new  front  further  back 
from  the  sidewalk  than  the  old  one, 
and  removing  an  old  stairway,  neces- 
sitating the  expenditure,  of  $1,000  to 
restore  the  building  to  its  former  con- 
dition, is  such  a  radical  and  substan- 
tial change  in  the  character  of  the 
building  as  to  constitute  waste,  al- 
though the  building  was  out  of  repair 
and  in  a  dangerous  condition.  Abel  v. 
Wuesten  (1911)  143  Ky.  513,  136  S. 
W.  867,  Ann.  Gas.  1912C,  391,  revers- 
ing on  rehearing  (1911)  141  Ky.  766, 
183  S.  W.  774,  Ann.  Cas.  1912C,  389. 

But  the  lessee  of  a  store  under  a 
lease  containing  no  stipulation  regard- 
ing the  character  of  the  business  to 
be  carried  on  therein  cannot  be  en- 
joined from  fixing  up  the  building  for 
a  moving  picture  theater,  by  taking 
out  the  show  windows  in  front,  put- 
ting in  two  partitions  of  lumber,  one 
in  the  back  and  one  in  the  front,  and 
putting  in  the  front  an  operating  room 
built  with  steel  and  on  the  outside 
with  lumber,  and  under  the  operating 
room  a  ticket  office  built  of  lumber, 
where  the  lease  provides  for  the  re- 
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turn  of  the  building  at  the  end  of  the 
lease  in  like  good  condition  as  when 
leased,  and  there  is  no  proof  that  the 
lessee  is  unable  to  respond  in  damages 
if  such  provision  is  not  complied  with. 
Fred  v.  Moseley  (1912)  —  Tex.  Civ. 
App.  — ,  146  S.  W.  343. 

Mak-ing  openings  in  building. 

From  the  general  rule  hereinbefore 
set  out  it  ioUows  that  the  cutting  of 
an  opening  through  a  party  wall  of  the 
leased  building,  so  as  to  communicate 
with  an  adjoining  building,  consti- 
tutes waste,  since  such  act  destroys 
the  identity  of  the  leased  building  as 
a  building  separated  completely  from 
the  adjoining  building,  and  to  all  in- 
tents and'  purposes  makes  l^e  two 
buildings  one,  and  increases  the  haz- 
ard from  fire,  although  the  opening 
does  not  materially  impair  the 
strength  of  the  wall,  and  may  be 
closed  up  at  a  trifling  expense.  Ham- 
burger V.  Settegast  (1910)  62  Tex. 
Civ,  App.  446,  131  S.  W.  639.  And  it 
was  held  that  the  fact  that  the  lessee 
became  entitled  to  the  possession  of 
both  the  leased  building  and  the  ad- 
joining building  was  not  such  a 
change  in  conditions  as  to  authorize 
him  to  make  such  alterations,  and  the 
court,  in  tiiis  connection,  in  answer 
to  the  contention'  that  while  the  act 
would  have  been  waste  at  common 
law,  according  to  what  is  spoken  of 
as  the  "modern  rule"  it  would  not  be, 
said:  "We  think  this  is  probably  a 
misuse  of  terms.  The  modern  rule 
spoken  of  seems  to  be  nothing  more 
than  the  application  of  the  principles 
of  the  common  law  to  new  and 
changed  conditions.  .  .  .  'These  rules 
(of  the  common  law)  are  not  arbitrary 
in  their  nature  nor  invariable  in  their 
application;  but  from  their  nature,  as 
well  as  the  necessities  in  which  they 
originate,  they  are  and  must  be  sus- 
ceptible of  a  modified  application, 
suited  to  the  circumstances  under 
which  the  application  is  to  be  made.' 
2  Words  &. Phrases,  1326,  title  'Com- 
mon Law.'  But  what  changed  condi- 
tions have  we  here  which  should  af- 
fect the  application  of  the  old  com- 
mon-law rule  as  to  waste?  From  the 
beginning  of  the  erection  of  buildings 
adjoining  each  other,  as  in  this  case. 


which  condition  certainly  prevailed 
when  the  common  law  was  in  process 
of  formation,  it  must  have  been  antici- 
pated, in  fact,  the  conditions  must 
often  have  arisen,  when  a  tenant  of 
two  buildings  belonging  to  different 
owners  might  desire,  and  it  might 
have  been  greatly  to  his  convenience 
and  benefit,  to  make  a  common  use  of 
the  two,  and  to  unite  them  by  an  open- 
ing from  the  one  to  the  other,  just  as 
in  this  case."  The  court  further  said: 
'*In  some  of  the  definitions  of  waste 
it  Beem^f  to  be  essential  that  the  injury 
to  the  property  must  be  permanent; 
and  it  is  insisted  in  the  present  case 
that  the  injury  may  be  repaired  and 
the  wall  placed  in  statu  quo  at  a 
trifling  expense;  hence,  that  it  is  not 
permanent.  In  this  view  of  the  mat- 
ter hardly  any  alteration  in  a  build- 
ing can  be  said  to  be  permanent  which 
stops  short  of  its  entire  destruction, 
and  in  none  of  the  cases  investigated 
by  us,  where  the  act  was  declared  ac- 
tionable waste,  was  the  injury  to  the  " 
freehold  irreparable.  .  .  .  It  is  no 
justification  of  an  act  of  waste  that  a 
party  will,  at  some  future  time,  put 
.the  premises  in  the  same  condition  as 
they  were  when  the  lease  was  made. 
.  .  .  The  landlord  has  a  right  to  a 
continuance  of  the  state  of  things  as 
they  existed  when  the  injury  was  done. 
.  .  .  It  is  not  necessary  that  the  al- 
teration should  diminish  the  value  of 
the  property.  It  may  even  enhance 
its  value.  This  does  not  affect  its 
character  as  waste.  The  landlord  has 
the  right  to  exercise  his  own  judgment 
and  caprice  whether  there  shall  be  a 
change." 

And  cutting  a  doorway  through  a 
party  wall  of  the  leased  building, 
thereby  materially  weakening  it,  con- 
stitutes waste,  although  done  with  the 
consent  of  the  other  joint  owner  of 
the  party  wall.  Klie  v.  Von  Broock 
(1897)  66  N.  J.  Eq.  18,  37  Atl.  469. 

In  Young  v.  Spencer  (1829)  10 
Barn.  &  C.  145,  109  Eng.  Reprint,  405, 
5  Moody  &  R.  47,  8  L.  J.  K.  B.  106,  an 
action  on  the  case  by  the  landlord 
against  his  tenant  for  pulling  down 
part  of  the  wall  and  making  a  door 
leading  from  the  leased  dwelling 
house  into  the  street,  idiere  the  juzy 
found  that  such  alteration  did  not 
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weaken  or  injure  the  leased  premises, 
the  judge  directed  a  verdict  for  the 
lessor  with  nominal  damages,  on  the 
.  ground  that  the  tenant  had  no  right 
to  put  in  the  door,  but  referred  the 
case  to  the -court,  which  granted  a  new 
trial,  upon  the  ground  that  the  ques- 
tion was  whether  there  was  any  in- 
jury to  the  lessor's  reversionary  right, 
and  that  that  question  should  have 
been  left  to  the  jury. 

And  in  Denechaud  v.  Trisconi 
(1874)  26  La.  Ann.  402,  the  court, 
holding  that  a  tenant  has  no  right  to 
make  material  alterations  in  the 
leased  premises  without- express  per- 
mission, sustained  an  injunction, 
granted  at  the  instance  of  the  tenant 
of  a  hotel  and  pavilion,  restraining  a 
subtenant  of  the  barroom  and  saloon 
in  the  basement  of  the  hotel  from  re- 
opening a  gate  through  the  fence  sep- 
arating the  hotel  and  the  pavilion  at 
the  place  in  the  fence  where  the  ten- 
ant had  closed  the  gate,  having  made 
another  a  short  distance  away  to  take 
its  place. 

The  lessee  of  a  storeroom  in  a  one- 
story  frame  building  has  rio  right  to 
erect  a  chimney  upon  the  inside  of  his 
room,  and  cut  a  hole  through  the  ceil- 
ing and  through  the  roof  therefor. 
Brock  V.  Dole  (1886)  66  Wis.  142,  28 
N.  W.  334. 

And  a  tenant  is  guilty  of  waste  who 
drills  holes  through  a  brick  wall,  and 
drives  wooden  pegs  therein,  for  the 
purpose  of  attaching  a  sign,  when 
such  use  would  cause  the  brick  in  that 
part  of  the  wall  to  become  loose  or 
displaced.  Hayman  t.  Rownd  (1908) 
82  Neb.  598,  45  L.R.A.(N.S.)  623,  118 
N.  W.  328. 

But  the  lessee  of  the  ground  floor 
only  of  a  building  for  the  purpose  of 
a  theater  entrance,  under  a  lease  pro- 
viding that  the  lessee  shall  obtain 
water  service  at  his  own  expense,  has 
tile  rii^t  to  bore  holes  through  the 
floor,  so  that  he  may  pass  connecting 
pipes  through  the  basement  to  the 
city  mains,  and  a  stipulation  in  the 
lease  that  the  lessee,  in  the  installa- 
tion of  water,  shall  not  interfere  in 
any  way  with  the  balance  of  the 
building  not  included  in  the  lease,  or 
with  any  other  tenants  in  the  building, 
9  A.L.R.— 29. 


does  not  prohibit  the  lessee  from  pass- 
ing water  pipes  through  the  basement 
to  the  water  mains  and  sewers,  where 
there  appears  to  be  no  other  way  in 
which  to  make  the  connections  to  ob- 
tain the  service,  and  the  basement  is 
unoccupied,  and  the  connection  will 
not  interfere  with  any  reasonable  use 
to  which  the  basement  can  be  devoted. 
Burns  v.  Dufresne  (1912)  67  Wash. 
158,  121  Pac.  46. 

And  in  Jackson  ex  dem.  Thomas  v. 
Tibbits  (1829)  3  Wend.  (N.  Y.)  341, 
cutting  through  a  partition  in  the  sec- 
ond story  of  the  leased  house,  and 
placing  a  door  therein  leading  into  a 
bedroom,  and  putting  a  window  in  the 
door  of  the  cellar  kitchen,  without  the 
permission  of  the  lessor,  was  held  not 
to  be  waste,  because,  instead  of  being 
injurious,  such  alterations  were  bene- 
ficial to  the  premises.  The  court  stat- 
ed that,  without  damage,  there  could 
be  no  waste. 

Where  the  owner  of  land  leases  it 
for  a  term  of  years  under  a  lease  con- 
taining a  covenant  that  the  lessee 
shall  build  thereon  a  large  building  to 
be  used  as  a  part  of  a  department 
store,  and,  after  the  erection  of  such 
building,  the  lessee  obtains  adjoining 
land  and  constructs  a  building  there- 
on, and  thereafter  makes  openings  in 
the  wall  of  the  building  on  the  leased 
land,  80  as  to  connect  it  with  the  new 
building,  equity  will  not  compel  the 
lessee  to  close  up  such  openings, 
where  it  appears  that  they  do  not  im- 
pair the  strength  of  the  building,  and 
can  be  closed  up  at  a  small  expense, 
and  are  the  only  means  of  communi- 
cation or  access  to  the  new  building, 
whether  the  making  of  such  openings 
be  regarded  as  a  technical  waste  or  as 
a  technical  violation  of  an  implied 
negative  covenant;  and  the  lessor  will 
be  left  to  his  remedy  at  law.  Liggett 
T.  Kaufmann  (1901)  17  Pa.  Super.  Gt. 
681. 

3.  J^esCnicUon  of  old,  or  «voUon  of  new, 
huilding. 

A  tenant  has  no  right  to  remove  or 
destroy  buildings  on  the  leased  prem- 
ises, and  is  liable  to  the  lessor  for 
damages  therefor.  Winston  v.  Frank- 
lin Academy  *(1864)  23  Miss.  118,  61 
Am,  Dec.  640. 
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And  the  tearing  down  of  fences  and 
walls,  and  the  use  of  the  materials 
therefrom  for  sidewalks  and  the  erec- 
tion of  other  buildings,  is  voluntary 
waste,  and  within  the  prohibition  of 
the  implied  agreement  on  the  part  of 
the  lessee,  in  every  lease,  unless  ex- 
cluded by  the  operation  of  some  ex- 
press covenant  or  agreement,  to  so  use 
the  property  as  not  unnecessarily  to 
injure  it.  United  States  v.  Bostwick 
(1876)  94  U.  S.  53,  24  L.  ed.  65. 

And  a  lessee  of  a  public  house  will 
be  enjoined  from  tearing  down  the 
leased  building,  and  erecting  in  its 
place  a  brewery,  to  which  the  landlord 
objects,  although  the  new  building 
will  be  better  than  the  old,  and  it  will 
be  to  the  landlord's  interest  to  have  it 
erected,  since  the  landlord  has  a  right 
to  exercise  his  own  judgment  and 
caprice  whether  there  shall  be  any 
change  in  the  leased  premises.  Smyth 
V.  Carter  (1863)  18  Beav.  78,  52  Eng:. 
Reprint,  31. 

The  destruction  of  a  dovecote  is 
waste.  Kimpton  v.  Eve  (1813)  2  Ves. 
&  B.  349,  36  Eng.  Reprint,  352,  13  Re- 
vised Rep.  116. 

A  tenant  under  a  lease  containing 
a  covenant  for  perpetual  renewal  will 
be  enjoined  from  tearing  down  and 
removing  a  dwelling  house  on  the 
leased  premises,  where  Auch  action 
would  greatly  impair  and  endanger 
the  security  for  the  rents  reserved, 
but  as  long  as  the  rent  is  secured,  the 
tenant  has  the  right  to  take  down  and 
build  up,  alter,  remodel,  and  recon- 
struct ^e  buildings  on  the  leased 
premises  at  his  own  pleasure.  Crowe 
v.  Wilson  (1886)  66  Md.  479,  57  Am. 
Rep.  343,  6  Atl.  427. 

But  th^  tearing  down  of  a  barn  by 
a  copyholder,  although  without  any 
intention  of  rebuilding,  is  not  waste 
where  there  is  no  injury  done  to  the 
leased  premises.  Doe  ex  dem.  Grubb 
V.  Burlington  (1833)  5  Barn.  &  Ad. 
507.  110  Eng.  Reprint,  878,  3  L.  J.  K. 
B.  N.  S.  26,  2  Nev.  &  M.  534. 

And  it  was  held  in  Beers  v.  St.  John 
(1844)  16  Conn.  322,  that  the  court 
could  not  determine  whether  the  tear- 
ing down  by  a  tenant  for  years  of  a 
shop  standing  on  the  lea^sed  premises, 
and  the  erection,  using  a  portion  of 
the  materials,  on  its  foundation,  of 


another  shop  for  the  same  purposes, 
constituted  waste,  where  it  appeared 
that  the  old  shop  had  gone,  wholly  or 
partly,  to  decay,  but  not  whether  it  . 
haa  gone  to  so  great  a  degree  of  decay 
as  to  render  it  entirely  valueless  and 
unfit  for  use,  or  beyond  reparation, 
or  only  so  little  as  might  be  restored 
by  slight  repairs,  where  it  did  not  ap- 
pear what  the  condition  of  the  build- 
ing was  when  the  tenant  went  into  oc- 
cupation of  the  premises,  whetlier  it 
was  then  tenantable  or  not,  nor  the 
term  of  the  lease,  nor  under  what  cir- 
cumstances the  old  shop,  or  its  re- 
mains, were  removed,  nor  whether  it 
was  removed  with  or  witiiout  the  con- 
sent of  the  owner. 

The  erection,  by  a  lessee  of  an  or- 
dinary agricultural  holding,  of  a 
number  of  dwelling  houses,  of  timber 
with  brick  foundations,  on  the  demised 
premises,  is  such  a  material  change 
in  the  nature  of  the  demised  premises 
as  to  constitute  waste,  Brooke  v.  Mer- 
nagh  (1888)  Ir.  L.  R.  23  Eq.  86; 
Brooke  v.  Kavanagh  (1888)  Ir.  L.  R. 
23  Eq,  97. 

And  the  erection  by  a  copyholder 
of  a  mill  upon  his  copyhold  is  a  ground 
for  forfeiture  of  his  estate.  Grey  v. 
Ulisses  (1662)  Dyer,  211b,  note,  73 
Eng.  Reprint,  467. 

The  refusal  of  the  landlord  to  per- 
mit the  tenant  to  reconstruct  in  the 
rear  of  the  leased  building,  as  a  brick 
structure  10  by  12  feet,  a  bake  oven 
in  th?  basement,  essential  to  the  ten- 
ant's business,  which  had  collapsed 
without  the  landlord's  fault,  is  not  an 
eviction,  especially  where  the  tenant 
continues  to  occupy  the  premises. 
Carey  v.  Tremont  (1912)  171  HI.  App. 
604. 

But  it  was  held  in  Winship  v.  Pitts 
(1832)  3  Paige  (N.  Y.)  259,  that  the 
erection,  by  a  lessee  of  a  dwelling 
house  and  lot,  the  lower  room  of  which 
house  was  occupied  as  a  drug  store, 
of  a  brick  building  in  the  yard,  to  be 
used  for  a  livery  stable,  was  not  waste. 
The  court  said:  '*Some  of  the  ancient 
cases  restrict  the  tenant  within  very 
narrow  limits,  as  to  his  right  to  alter 
or  improve  the  premises  held  by  him 
without  subjecting  him  to  an  action 
of  waste,  or  to  a  forfeiture  of  the  es- 
tate.  It  was  for  a  time  questionable 
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whether  a  tenant  or  a  copyholder 
conld  erect  a  new  building  upon  the 
premises  without  subjecting  himself 
to  a  loss  of  the  property.  .  .  .  But 
whatever  doubts  may  have  formerly 
been  entertained  on  this  subject,  I 
have  no  hesitation  in  .  saying  that,  by 
the  law  of  this  state,  as  now  under- 
stood, it  is  not  waste  for  the  tenant  to 
erect  a  new  edifice  upon  the  demised 
premises,  provided  it  can  be  done 
without  destroying  or  materially  in- 
juring the  buildings  or  other  improve- 
ments already  existing  thereon.  I  ad- 
mit he  has  no  right  to  pull  down  valu- 
able buildings,  or  to  make  improve- 
ments or  Tilterations  which  will  ma- 
terially and  permanently  change  the 
nature  of  the  property,  so  as  to  ren- 
der it  impossible  for  him  to  restore 
the  same  premises,  substantially,  at 
the  expiration  of  the  term.  .  .  . 
And  upon  the  principles  of  these  mod- 
em cases,  it  cannot  be  waste  to  make 
new  erections  upon  the  demised  prem- 
ises, which  may  be  removed  at  the  end 
of  the  term  without  much  inconven- 
ience, leaving  the  property  in  the  same 
situation  it  was  at  the  commencement 
of  the  tenancy;  and  the  materials  of 
which  new  buildings,  if  left  on  the 
premises,  would  more  than  compen- 
sate the  owner  of  the  reversion  for  the 
expenses  of  their  removal.  That  is 
the  nature  of  the  building  which  the 
defendant  is  about  to  erect  on  the  rear 
of  this  lot;  and  if  the  landlord  insists 
upon  its  removal  at  the  end  of  the 
term,  the  lessee  will  undoubtedly  be 
pleased  to  obtain  such  a  privilege, 
which  most  tenants  are  anxious  to  se- 
cure by  an  express  stipulation  in 
their  lease.  Even  if  the  new  edifice 
is  permitted  to  remain,  the  complain- 
ant will  not  be  compelled  to  use  it 
as  a  livery  stable.  He  may,  at  the  end 
of  the  term,  convert  it  to  some  use 
which  will  be  more  agreeable  to  the 
tenants  of  the  adjacent  lots,  and  to 
the  occupant  of  the  house  upon  the 
front  of  this." 

And  in  Hubble  v.  Cole  (1888)  85  Va. 
87,  7  S.  E.  242,  an  injunction  restrain- 
ing the  erection  by  a  lessee  of  a  stable 
on  the  leased  premises  without  the 
consent  of  the  lessor  was  held  to  be 
properly  dissolved,  where  the  order  of 
dissolution  provided  that  the  stable 


should  be  removed  at  the  expiration 
of  the  term. 

And  lessees  of  a  wharf  have  a  right 
to  extend  and  improve  it  so  as  to  in- 
crease its  facilities,  or  to  build  a  pier 
attached  thereto  for  their  use  and  oc- 
cupancy, so  far  as  their  acts  are  not 
prohibited  by  the  terras  of  the  lease^ 
and  do  not  constitute  waste.  Bedlow" 
V.  New  York  Floating  Dry  Dock  Co. 
(1889)  112  N.  Y.  263,  2  L.R.A.  629,  19 
N.  E.  800.. 

4.  MieceUaiieoua  ulterationa. 

A  lessee  of  a  house  has  the  right  to 
erect  a  partition  across  the  hall  on 
the  ground  floor  in  such  a  manner  that 
it  may  be  quickly  and  easily  removed 
without  injury  to  the  building,  unless 
the  lease  prohibits  the  making  of  al- 
terations without  the  consent  of  the 
lessor.  Kunemann  v.  Boisae  (1867) 
19  La.  Ann.  26. 

And  a  change  in  the  name  of  a 
leased  hotel  is  not  an  alteration  with- 
in the  meaning  of  the  rule  that  a  ten- 
ant cannot  make  an  alteration  without 
the  landlord's  consent.  Sieward  v. 
Denechaud  (1908)  120  La.  720,  46  So. 
661. 

ft.  CovenatU  prohibiting  any  altei'ation. 

1.  Alterinff  TmUdlnff. 

Where  the  lease  contains  a  cove- 
nant prohibiting  the  making  of  any  al- 
terations, the  question  becomes  one  of 
construction ;  i.  e.,  whether  the  chang- 
es made  or  contemplated  by  the  tenant 
constitute  an  alteration  within  the 
meaning  of  the  covenant. 

Thus,  the  removal  of  a  par':ition  was 
held  in  Webster  v.  Nosser  2 
Daly  (N.  Y.)  186,  33  How.  Pr.  136,  to 
be  a  breach  of  a  covenant  not  to  make 
alterations  in  the  leased  premises 
without  the  lessor's  consent. 

And  the  removal  of  partitions  and 
mantelpieces  constitutes  waste,  and  is 
a  breach  of  a  covenant  by  the  lessee 
to  make  alterations  only  with  the  con- 
sent of  the  lessor.  In  this  case  the 
court  said  that  the  lessee  could  not 
offset  any  benefit  to  the  property 
against  injuries  by  him  in  the  nature 
of  waste,  and  that  that  being  so,  the 
real  question  of  damages  was  how 
much  the  premises  were  injured  by 
the    unauthorized    alterations ;  not 
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whether  the  premises,  by  reason  of 
their  improvements,  were  of  greater  or 
less  value  than  when  let.  Wotton  v. 
Wise  (1880)  16  Jones  &  S.  (N.  Y.) 
616. 

So,  the  tearing  up  by  a  tenant  of  a 
marble  platform  adjoining  the  build- 
ing on  the  outside,  manifestly  a  part 
of  the  demised  premises,  is  a  violation 
of  a  covenant  in  the  lease  prohibiting 
alterations  without  the  landlord's  con- 
sent. Satzman  v.  Barry  (1918)  170 
N.  Y.  Supp.  929. 

'  Converting  windows  in  the  wall  of 
the  leased  building  into  open  passage- 
ways, and  constructing  from  such 
windows  bridges  connecting  with  sim- 
ilar openings  in  another  building 
across  an  alley,  and  closing  the  en- 
trance to  the  leased  building,  so  that 
access  to  the  upper  floors  thereof  is 
confined  to  the  bridges  so  made,  con- 
stitute alterations  within  the  covenant 
in  the  lease  providing  that  the  lessee 
shall  not  cut  openings  through  the 
walls  of  the  leased  buildings,  nor 
make  alterations  without  the  consent 
of  the  lessor.  Peer  v.  Wadsworth 
(1904)  67  N.  J.  Eq.  191.  68  Atl.  379. 
t  And  where  a  lessee,  in  violation  of 
a  covenant  against  alterations  with- 
out the  lessor's  consent,  has  cut  a 
door  through  the  brick  wall  of  the 
leased  premises  to  make  a  communica- 
tion with  an  adjoining  building,  and 
has  built  an  extension,  equity  will  re- 
strain the  making  of  further  altera- 
tions, but  will  not  compel  the  lessee  to 
restore  the  premises  to  the  condition 
they  were  in  when  leased,  when  to 
do  so  would  be  practically  impossible, 
and  would  not  benefit  the  lessor,  but 
would  be  a  great  injury  to  the  lessee; 
and  the  lessor  cannot  recover  damages 
for  such  alterations  without  proof 
that  he  has  been  injured  thereby. 
Engle  V.  Thorn  (1854)  3  Duer  (N.  Y.) 
16. 

The  erection  by  a  sublessee  of  a 
wooden  awning  entirely  around  the 
leased  store,  constructed  so  as  to  form 
a  covering  from  the  building  at  the 
height  of  the  store,  extending  to  the 
curbstone  in  the  street,  fastened  with 
cleats  to  the  front  part  of  the  build- 
ing, and  supported  at  the  curbstone 
by  posts,  is  an  alteration  within  the 
meaning  of  the  covenant  against  al- 


terations without  the  consent  of  the 
lessor.  It  was  claimed  that,  the  awn- 
ing  being  outside  the  building,  it  was 
not  an  alteration,  since  the  covenant 
prohibited  only  alterations  "in"  the 
demised  premises;  but  the  court  said 
that  such  a  construction  of  the  cove* 
nant  was  too  narrow;  that  the  word 
"in"  was  to  be  taken  as  including 
"upon"  as  well,  so  that  the  covenant 
might  read,  "fUteration  in  or  upon," 
and  therefore  covered  the  erection  in 
question;  that  otherwise,  any  altera- 
tion of  the  exterior  of  the  building 
would  be  no  breach,  and  the  tenant 
could  remove  the  entire  front  of  his 
store  and  work  serious  injury  to  the 
building,  under  the  claim  that  it  was 
not  an  alteration  "in"  the  building. 
Trenor  v.  Jackson  (1873)  16  Abb.  Pr. 
N.  S.  (N.  Y.)  115,  46  How.  Pr.  389. 

Affixing  to  the  leased  house  boards 
for  advertisements,  permanent  enough 
for  such  purpose,  and  erecting  on  the 
parapet  wall  an  extra  story  for  the 
same  purpose,  constitute  a  breach  of  a 
covenant  by  the  lessee  not  to  alter  the 
house  nor  make  or  erect  any  other 
building  or  erection  on  any  part  of 
the  demised  premises,  without  the  les- 
sor's consent.  Pocock  v.  Gilham 
(1883)  Cab.  &  El.  (Eng.)  104. 

But  there  are  some  changes  which 
are  not  alterations  within  the  meaning 
of  such  a  covenant.  Thus,  a  tenant 
of  one  floor  of  a  building  has  the  right 
to  place  locks  upon  the  doors  to  hia 
premises,  notwithstanding  the  prohi- 
bition in  the  lease  against  the  mak- 
ing of  alterations  to  the  building. 
Lederer  v.  Fox  (1909)  151  111.  App. 
300. 

And  the  boring  of  a  half  or  three- 
quarter  inch  hole  through  the  floor  of 
the  leased  building  for  electric  wires 
is  not  an  alteration  within  the  mean- 
ing of  a  covenant  prohibiting  altera- 
tions without  the  consent  of  the  les- 
sor, since  the  word  "alteration"  in 
such  a  covenant  means  a  substantial 
change  in  the  building.  Cawker  v. 
Trimmel  (1913)  155  Wis.  108,  143  N. 
W.  1046,  Ann.  Cas.  1915C,  1005.  The 
court  in  this  case  said:  "We  are  not 
unmindful  of  the  claim  that  an  al- 
teration in  a  leased  building,  resulting 
in  damage  thereto,  would  constitute 
waste  at  common  law,  and  would  be 
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enjoined  by  a  court  of  equity,  or  of 
the   a  x-«ument  that  the  word  'altera- 
tioa'    1X1  the  lease  must  be  given  some 
effect,    and  that  if  it  is  held  to  mean 
chiDsr^  resulting  in  damage,  it  might 
have  been  omitted  entirely. 
Some  csourts  have  held  that  an  express 
covenant  prohibiting  alterations  to  be 
male   z-efers  to  those  changes  which  a 
teaELzi.'fc.  might  otherwise  make  without 
the  consent  of  the  owner.   ...  It 
mar   l^-e  conceded  for  the  purposes  of 
this    case  that  the  principle  underly- 
ing t:lmG  decisions  in  these  cmes  is  cor- 
rect^ although  the  reasoning  on  which 
it  is    based  ia  by  no  means  invulner- 
able.      These  courts  must  of  necessity 
K«>K"ni2e  the  rule  that  there  may  be 
slter^-tions  which  are  material  and 
thoie    "Which  are  not,  and  in  this  lat- 
ter class  fall  these  changes  which  do 
not  ire  suit  in  damage  to  the  landlord, 
hut  ^wiiich  none  the  less  are  altera- 
tioix^,     ...  In  all  of  the  cases  above 
Cited  il:  was  practically  conceded  that 
filing  done  constituted  an  altera- 
In  one  of  the  cases  the  tenant 
proposed  to  put  up  an  addition  to  the 
and  in  two  of  the  others  par- 
titiotis  were  so  put  in  as  to  make  two 
■**?^^3  vhere  there  was  but  one  before. 
"       decisions  only  go  to  the  point  that 
'wnere  it  is  proposed  to  make  an  actu- 
Alteration  in  a  building  when  the 
*^»«  forbids  alterations  to  be  made, 
*ne  courts  will  prevent  the  change, 
ftHVtough  the  landlord  may  not  be  able 
^  show  that  he  would  be  injured 
thereby.  The  cases  do  not  pretend  to 
eliange  or  enlarge  the  meaning  of  the 
irord  'alteration/  but  simply  hold  that 
actual  alterations,  not  harmful,  will 
be  prevented  under  an  express  cove- 
nant in  a  lease  prohibiting  them. 
Here  the  thing  proposed  is  so  small 
and  inconsequential  that  we  do  not 
think  it  could  be  said  that  it  would 
constitute  an  alteration.    If  it  was 
shown  that  damage  would  result  from 
the  act,  no  doubt  the  plaintiffs  would 
have  a  remedy  regardless  of  the  fact 
that  the  building  or  premises  were  not 
or  would  not  be  altered." 

Advertising  signs  erected  upon  the 
roof  and  other  parts  of  the  leased 
building,  constructed  of  sheet  iron, 
wood,  and  metal,  and  firmly  bolted  and 
clamped  to  the  roof  and  various  por- 


tions of  the  outer  wall  and  cornice 
with  steel  rods  and  bolts,  but  easily 
removable  without  injury  to  the 
building,  are  not  alterations  or  chang- 
es within  a  covenant  providing  that 
all  alterations  or  changes  shall  be 
subject  to  the  approval  of  the  lessor. 
An  alteration  or  change  in  the  build- 
ing means  an  alteration  of  the  struc- 
ture itself,  as  distinct  from  a  mere  ad- 
dition to  the  outside  of  the.  building, 
or  other  additions  to  the  building  it- 
self which  have  no  relation  to  its 
structure  and  make  no  change  in  its 
character.  Changing  an  apartment  or 
residential  building  to  a  store  build- 
ing, where  the  addition  would  be  the 
taking  out  of  the  front  and  putting  in 
a  store  front,  would  be  in  the  nature 
of  a  structural  change  which  would 
essentially  change  the  character  of 
the  structure  upon  the  property;  but 
merely  putting  upon  the  roof  a  sign, 
whether  for  the  benefit  of  the  tenant 
in  the  building,  or  for  others,  would 
not  be  a  change  in  the  nature  or  char- 
acter of  the  building  itself,  but  would 
be  merely  a  use  to  which  the  outside 
of  the  building  could  be  applied. 
Brown  v.  Broadway  &  72d  Street  Real- 
ti'  Co.  (1909)  131  App.  Div.  780,  116 
N.  Y.  Supp.  806. 

And  the  erection  of  a  large  clock 
affixed  to  the  exterior  wall  of  the 
leased  jewelry  shop  by  means  of  bolts 
driven  into  the  wall  is  not  a  breach  of 
a  covenant  prohibiting  the  making  of 
alterations  by  the  lessee  without  the 
lessor's  consent,  since  the  word  "al> 
teration"  in  such  covenant  applies 
only  to  alterations  which  would  af- 
fect the  form  or  structure  of  the  build- 
ing. Bickmore  v.  Dimmer  [1903]  1  Ch. 
(Eng.)  158,  72  L.  J.  Ch.  N.  S,  96,  88 
L.  T.  N.  S.  78,  51  Week.  Rep.  180,  19 
Times  L.  R.  96. 

In  Hope  Bros.  v.  Cowan  [1913]  2  Ch. 
(Eng.)  312,  holding  that  the  lessee 
of  an  outside  office  in  an  office  build- 
ing had  the  right  to  fix  flower  boxes 
outside  the  office  windows,  the  court 
said :  "I  have  mentioned  that  the  un- 
derlease contained  a  covenant  by  the 
underlessees  not  to  make  any  altera- 
tions so  as  to  alter  the  structure,  and 
but  for  the  decision  in  Bickmore  v. 
Dimmer  [1903]  1  Ch.  (Eng.)  158.  72 
L.  J.  Ch.  N.  S.  96,  61  Week.  Rep.  180, 
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88  L.  T.  N.  S.  78,  19  Times  L.  R.  96. 
which  has  been  mentioned  to  me,  I 
might  have  doubted  whether  what  has 
been  done  here  were  not  an  alteration 
to  this  structure.  But,  however,  the 
contention  that  what  the  defendant 
had  done  was  any  alteration  in  the 
structure  was  expressly  disclaimed  at 
the  bar." 

a.  Tearing/  down  or  erecting  building. 

The  covering  over  by  the  lessee  of 
the  yard,  inclosed  on  three  sides  by 
waits  and  on  the  street  side  by  a  fence 
which  the  lessee  converted  into  the 
front  of  such  wooden  structure  by  put- 
ting in  a  door  and  windows,  consti- 
tutes an  alteration  within  a  covenant 
prohibiting  any  alteration  or  addition 
in  and  to  the  buildings  on  the  leased 
premises,  without  the  lessor's  consent, 
although  such  structure  could  be 
readily  removed  without  any  injury  to 
the  buildings  or  walls,  or  without  dis- 
turbing the  soil,  and  this  is  so  inde- 
pendently of  the  question  whether  it 
should  be  considered  as  a  trade  fix- 
ture, removable  by  the  tenant,  it  hav- 
ing been  erected  and  used  for  a  work- 
shop. Whitwell  V.  Harris  (1871)  106 
Mass.  532. 

And  the  erection  of  a  wooden,  open 
trellis-work  screen  about  58  feet  long 
and  reaching  about  12  feet  above  the 
boundary  wall  of  the  leased  premises, 
is  a  "building"  within  the  meaning  of 
a  covenant  prohibiting  the  erection  by 
the  lessee  of  any  building  without  the 
lessor's  consent.  Wood  v.  Cooper 
(1894]  3  Ch.  (Eng.)  671.  63  L.  J.  Ch. 
N.  S.  845,  8  Reports,  517,  71  L.  T.  N.  S. 
222,  43  Week.  Rep.  201. 

It  was  held  in  Cartwright  v.  Russell 
(1912)  56  Sol.  Jo.  (Eng.)  467,  as  di- 
gested in  Butterworth's  Dig.  1912,  364, 
that  under  a  covenant  in  a  lease  of 
gardens  in  the  center  of  a  London 
square,  prohibiting  the  making  by  the 
lessee  of  any  alteration  without  the 
consent  of  the  lessor,  which  consent 
is  not  to  be  unreasonably  withheld, 
that  the  lessor  was  precluded  from 
withholding  his  consent  unreasonably 
to  any  proposed  alteration  by  the  les- 
see, but  that  in  the  circumstances  his 
consent  to  the  erection  of  a  building 
in  such  square  was  reasonably  with- 
held. 


In  Haigh  v.  Waterman  (1867)  16  L. 
T.  N.  S.  (Eng.)  375,  the  court,  on  a 
balance  of  convenience  and  inconven- 
ience, restrained  the  lessor  from  eject- 
ing the  lessees  because  of  the  erec- 
tion of  a  greenhouse  in  the  kitchoi 
garden  on  the  leased  premises,  in  vio- 
lation of  a  covenant  prohibiting  the 
erection  of  any  building  on  the  prem- 
ises without  the  lessor's  consent,  but 
said,  in  answer  to  the  argument  that 
such  building  was  an  improvement 
instead  of  a  deterioration  of  the  prop- 
erty, thatHhe  lessor  alone  was  the  per- 
son who  had  a  right  to  decide  whether 
or  not  his  property  had  been  benefited 
by  the  erection  of  the  greenhouse  in 
derogation  of  the  covenant. 

A  proviso  in  a  lease  for  re-entry  if 
the  lessee  commits  waste  to  the  value 
of  10  shillings  means  that  the  waste 
must  produce  an  injury  to  the  rever- 
sion to  the  amount  of  10  shillings;  and 
that  therefore,  where  it  is  possible 
that  the  value  of  the  reversion  may  be 
increased  by  the  alteration,  it  is  a 
question  for  the  jury  whether  waste 
to  the  value  of  10  shillings  has  been 
committed.  In  this  case  the  premises 
at  the  time  of  the  demise  consisted  of 
a  building  one  story  high,  occupied 
as  two  tenements,  had  a  back  linhay 
or  bullock  house  and  a  garden,  and 
the  alteration  consisted  in  raising  the 
building  and  converting  it  into  five 
separate  dwellings,  and  pulling  down 
the  back  bullock  house,  and  erecting 
a  building  on  its  site,  intended  for 
three  cottages.  Doe  ex  dem.  Darling- 
ton V.  Bond  (1826)  5  Bam.  &  C.  855, 
108  Eng;  Reprint,  818,  8  Dowl.  &  R. 
738,  5  L.  J.  K.  B.  68,  29  Revised  Rep. 
436. 

Where  a  lease  of  a  store,  bounded 
on  vacant  land  of  a  third  pairty,  ex- 
cepts and  reserves  to  the  lessor  the 
right  to  stop  up  and  build  against 
windows  in  the  store  fronting  upon 
such  land,  and  provides  that  no  alter- 
ations in  the  leased  building  shall  be 
made  during  the  term,  without  the  les- 
sor's consent,  and  subsequently  the 
lessee  obtains  a  lease  of  the  adjoin- 
ing vacant  land  from  its  owner  and 
erects  a  building  thereon  in  contact 
with  the  walls  of  the  store  in  which 
the  windows  are,  thus  intoif  ering  with 
the  light  and  air  of  the  store,  the  erec- 
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tioD  of  the  building  on  the  adjoining 
lot  is  not  an  alteration  within  the 
meaning  of  the  covenant  in  the  first 
leaser  prohibiting  alterations  without 
the  lessor's  consent  Atkins  Chil- 
aon  (1846)  9  Met.  (Hbsb.)  52. 

«;  Cwenant  pemtttUttg  soum  tMerafiottB* 
1.  Altering  tumtng. 

In  acme  leases  the  covenants  upon 
this  subject,  instead  of  generally  pro- 
hibiting alterations^  permit  or  prohib- 
it particular  alterations;  in  which 
case  the  question  is  whether  the 
change  made  or  contemplated  by  the 
tenant  is  the  particular  alteration  per- 
mitted or  denied. 

Thus,  the  lessee  of  a  store  and  cel- 
lar may  raise  the  store  from  1  to  2 
feet,  and  build  such  walls  and  erect 
such  other  fixtures  as  render  the  cel- 
lar convenient  for  occupancy  as  a  vict- 
ualing cellar,  although  it  never  had 
been  used  for  that  purpose  before,  un- 
der a  lease  giving  him  the  right  to 
alter  and  improve  the  premises  in 
kach  manner  as  should  be  for  his  in- 
terest and  benefit^  and  such  altera- 
tions do  not  constitute  waste  within 
the  meaning  of  a  covenant  not  to  com- 
mit waste,  where  it  appears  that  the 
expmditure  increased  the  value  of  the 
proper^  to  an  amount  greater  than 
the  sum  expended.  Hasty  v.  Wheeler 
(1835)  12  Me.  434. 

And  a  lessee  under  a  long-term 
lease  has  the  right,  under  a  Code  pro- 
nsion  giving  a  lessee  permission  to 
make  any  improvement  in  the  property 
leased  ^hat  he  may  deem  proper,  pro- 
vided that  he  does  not  change  its  form 
or  substance,  and  under  a  clause  in  the 
lease  providing  that  the  lessee  may 
make  such  "works"  on  the  building  as 
his  business  requires,  provided  that 
neither  the  strength  nor  the  value  of 
the  building  is  impaired,  to  remove  a 
thick  masonry  wall  and  substitute 
therefor  a  reinforced  concrete  wall, 
which  will  add  materially  to  the  floor 
space  required  by  the  lessee's  busi- 
ness, will  strengthen  the  building,  and 
increase  both  its  intrinsic  and  rental 
Tslue.  Enriquez  v.  Watson  &  Co. 
(1912)  22  Philippine.  623. 

It  was  held  in  J.  B.  Hill  Co.  v. 
Finque  (1919)  179  CaL  769,  3  A.L.R. 


669,  178  Pac.  952,  that  an  allowance  of 
damages  against  a  tenant  for  making 
a  specified  use  of  the  building,  and 
makigg  alterations  in  it,  cannot  be 
sustained,  on  appeal,  if  the  use  was 
not  unlawful,  and  there  is  no  way  of 
determining  what  portion  of  the  dam- 
ages was  allowed  on  that  account. 
The  lease  gave  the  lessee  the  right  to 
make  changes  or  improvements  for 
the  convenience  of  any  business  de< 
sired  to  be*conducted,  and  the  prem- 
ises, a  storeroom,  were  used  by  him 
as  a  garage,  and  the  alterations  made, 
for  which  the  landlord  claimed  dam- 
ages, were  the  removal  of  a  portion  of 
the  foundation  of  the  building,  which 
was  alleged  to  have  caused  the  floor 
to  settle  and  to  have  injured  and  dam- 
aged the  premises;  and  the  court  said 
that  if  the  defendant  was  liable  for 
waste  in  removing  a  portion  of  the 
foundation  of  the  building,  there  was 
no  separate  finding  of  damage  result- 
ing from  such  act,  and  that  the  award 
of  damages  based  in  part  upon  the 
lawful  use  of  the  premises  as  a  garage 
could  not  stand. 

The  installation  of  an  electric  light 
advertisement  on  the  front  of  the 
leased  premises,  consisting  of  a  frame- 
work of  light  iron  bars  forming  a 
meshed  net  to  which  the  letters  of  the 
advertisement  were  attached,  hung  by 
steel  bands  aflbced  to  the  ornamental 
stonework  in  front  of  the  building,  but 
not  fixed  to  the  structure  of  the  build- 
ing, supported  by  struts  resting  on, 
but  not  attached  to,  the  stone  cornices, 
the  whole  framework,  letters,  and 
electric  lights  being  capable  of  being 
unbolted,  taken  to  pieces,  and  removed 
in  a  few  hours  without  injuring  the 
building,  is  not  a  breach  of  a  covenant 
not  to  make  any  alteration  in  the  ele- 
vation of  the  building  or  in  the  archi- 
tectural decoration  thereof,  without 
the  lessor's  consent,  since  such  cove- 
nant refers  to  alterations  in  the  fab- 
ric, and  not  to  alterations  in  appear- 
ance caused  by  temporary  advertise- 
ments. Joseph  v.  London  County 
Council  [1914]  W.  K.  (Eng.)  204,  111 
L.  T.  N.  S.  276,  68  Sol.  Jo.  679,  80 
Times  L.  R.  608. 

But  the  lessee  of  the  ground  floor 
or  store  floor  of  a  building  under  a 
lease  permitting  him  to  make  altera- 
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tions  and  improvemenU  on  the  prem- 
ises, so  as  to  make  the  same  more  de- 
sirable for  the  use  of  the  premises  for 
a  moving  picture  house,  has  no,  right 
to  lower  the  floor  3  feet  at  one  end  of 
the  building,  and  by  a  gradual  slope 
bring  it  to  the  former  floor  level  at  the 
entrance,  because,  by  so  doing,  he 
would  appropriate  that  much  addition- 
al space  from  the  basement,  which  had 
been  leased  to  another  tenant.  Cohen 
V.  Simon  Strauss  (1913)-  139  N.  Y. 
Supp.  929. 

Under  a  lease  giving  the  lessee  the 
right  to  make  such  inside  alterations 
to  the  leased  premises  as  he  may  think 
proper,  providing  that  the  same  do  not 
injure  the  premises,  it  was  held  that 
whether  extensive  alterations,  consist- 
ing principally  in  the  taking  dowii  of 
partitions,  and  in  the  removal  of  a 
large  number  of  chandeliers,  and  in 
the  destruction  of  plumbing  work, 
really  caused  injuiy,  or  were  reason- 
ably required  for  the  enjoyment  of 
the  premises,  according  to  the  busi- 
ness carried  on  by  the  lessee,  was  a 
question  of  fact,  and  not  a  question 
of  law;  but  t..at,  if  such  question  was 
considered  to  be  one  of  law,  the  court 
stated  that  such  alterations  were  not 
justified  by  such  alteration  clause  in 
the  lease.  It  was  held  that  such  alter- 
ation clause  conferred  upon  the  lessee 
more  power  to  make  alterations  than 
he  would  have  had  if  it  had  not  been 
inserted;  that  it  permitted  acts  which, 
in  point  of  law  and  technically,  were 
waste,  but  yet  were  not  accompanied 
by  actual  injury  to  the  premises;  that 
it  plainly  gave  only  a  qualified  right 
to  make  alterations;  that  the  lessee's 
will  was  limited  by  the  fact  that  the 
alterations  were  to  cause  no  injury 
to  the  premises;  and  that  a  further 
reasonable  limitation  was  that  the  act 
of  alteration  was  not  to  be  wanton  nor 
capricious,  but  must  be  made  with  a 
purpose  to  facilitate  the  transaction  of 
the  lessee's  business.  Agate  v.  Lowen- 
bein  (1874)  57  N.  Y.  604. 

A  lessee  under  a  lease  providing 
that  he  is  to  lay  out  a  certain  amount 
in  improvements,  to  be  approved  by 
the  lessor,  may  not,  against  the  con- 
sent of  the  lessor,  convert  the  leased 
dwelling  house  into  a  store,  and  take 
down  partitions,  and  cut  through  the 


ceilings  and  floors  in  the  second  and 
third  stories,  and  fix  a  wheel  and 
tackle  in  the  third  story  to  raise  heavy 
packages,  all  of  which  would  be  to 
the  great  and  constant  injury  of  the 
building.  Douglass  v.  Wiggins  (1815) 
1  Johns.  Ch.  (N.  Y.)  435. 

A  tenant  has  no  right  to  cut  off  the 
corner  of  a  building,  placed  by  him 
upon  the  leased  property  under  a  stip* 
ulation  requiring  him  to  make  the 
erection,  and  requiring  the  lessor  to 
purchase  it  at  the  expiration  of  the 
term,  or  to  renew  the  lease  for  a  speci- 
fied time,  at  the  expiration  of  which 
the  title  should  pass  to  the  lessor. 
Bass  v.  Metropolitan  West  Side  Elev. 
K.  Co.  (1897)  39  L.R.A.  711,  27  C.  C.  A. 
147,  6S  U.  S.  App.  542,  82  Fed.  857. 

A  covenant,  in  a  lease  of  premises 
consisting  of  a  wharf  and  dock,  dwell- 
ing house,  wash  house,  and  courts 
yard,  providing  that  the  lessee  shall 
not  erect  any  structure  thereon,  nor 
make  any  external  alteration  whatso- 
ever in  the  premises,  nor  any  internal 
alterations  in  the  dwelling  house  that 
may  lessen  the  value  thereof,  without 
the  consent  of  the  lessor,  is  violated 
by  the  raising  of  the  river  wall  8 
feet,  removing  the  coping  and  iron 
railing  therefrom,  and  placing  thereon 
a  piece  of  timber  about  a  foot  thick, 
and  raising  the  level  of  the  wharf  S 
feet,  and  raising  the  roof  of  the  wash 
house,  whether  or  not  such  alterations 
increase  or  lessen  the  value  of  the 
leased  premises,  since  the  covenant 
prohibits  all  external  alterations,  and 
the  qualification  as  to  the  lessening 
of  the  value  thereof  applies  enly  to 
internal  alterations  in  the  dwelling 
house.  Perry  v.  Davis  (1858  )  3  C. 
B.  N.  S.  769,  140  Eng.  Reprint,  945. 

A  lessee  of  a  building,  the  ground 
floor  of  which  is  to  be  used  as  a  store, 
and  whose  second  floor  is  divided  into 
offices,  is  not,  by  a  provision  of  the 
lease  giving  him  the  right  to  make 
such  changes  in  such  parts  of  the 
building  as  he  finds  necessary  for  his 
purposes,  providing  that  such  altera- 
tions will  not  injure  the  building,  au- 
thorized to  cut  a  door  through  the  par- 
ty wall,  so  as  to  connect  the  second 
floor  of  the  leased  building  with  the 
second  floor  of  the  adjoining  building, 
and  remove  the  partitions  between  the 
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olEtea.,  in  order  to  make  them  availa- 
Ue  dToar  use  as  an  annex  to  the  other 
tailding.  F.  W)  Woolworth  Co.  v.  Nel- 
son C 1920)  —  Ala.  —,  85  So.  449. 

Tlie   making,  hy  a  lessee  of  s  buai- 
neis  lolock,  of  openingrs  on  the  several 
SetT-3    into  an  adjoining  block,  which 
be  has  leased  to  meet  the  needs  of  his 
growing    business,     constitutes  a 
chansre  in  the  exterior  of  the  leased 
building  within  a  prohibition  in  the 
lease  "fcliat  no  changes  in  the  exterior 
of  the  building  shall  be  made  without 
the  approval  of  the  lessor;  but  the 
lessor  cannot  arbitrarily  withhold  his 
approval,  if  such  changes  will  not  im- 
pair -tlie  structural  safety  of  the  build- 
ii>sr>  where  the  preceding  clause  in  the 
lease    provides  that  the  lessee  may 
lO&ke   any  changes  in  such  building 
that   will  not  impair  the  structural 
fl&t«ty    thereof.    B.   Siegel   Co.  v. 
Wayne  Circuit  Judge  (1914)  183  Mich- 
™,  149  N.  W,  1015. 

boating  bills  on  the  wall  of  the 
ifeaaed  house  is  a  breach  of  the  cove- 
^'it  not  to  make  any  alteration  in  the 
^''^ernal  appearance  of  the  building. 
n«ard  v.  Stuart  (1907)  24  Times  L.  R. 
t.^ng.)  104. 

£.  Tearing  doten  or  erecting  butlding, 

A  stipulation  in  a  lease  that  the 
lessee  may  make  alterations  in  the 
leased  building,  so  as  to  fit  it  for  some 
other  business  than  that  to  which  it 
has  previously  been  devoted,  does  not 
authorize  the  lessee  to  tear  down  the 
building  and  erect  in  its  place  anoth- 
er and  different  structure,  although 
it  may  be  a  better  and  more  expensive 
one.  Davenport  v.  M&goon  (1884)  IS 
Or.  3,  57  Am.  Rep.  1.  4  Pac.  299. 

And  equity  will  restrain  a  lessee 
from  tearing  down  buildings  on  the 
leased  premises  in  violation  of  a  cove- 
nant not  to  cut,  or  injure,  or  pull  down 
the  principal  timbers  or  walls.  Hind- 
ley  V.  Emery  (1865)  L.  R.  1  Eq.  (Eng.) 
fiS  35  L.  J.  Ch.  N.  S.  6,  11  Jur.  N.  S. 

S74, 13  L.  T.  N.  S.  272.  14  Week.  Rep. 

25. 

^nd  the  erection,  by  a  lessee  of 
premises  consisting  of  a  mill  and  a 
small  dwelling  house  attached  thereto, 
ot  an  additional  building,  containing 
a  number  of  rooms,  on  entirely  new 
foundations,  immediately  adjacent  to 


the  house,  with  a  separate  entrance, 
but  used  by  the  occupant,  together 
with  the  original  house,  as  one  entire 
dwelling  house,  is  a  breach  of  a  cove- 
nant by  the  lessee  not  to  erect,  with- 
out the  lessor's  consent,  any  house, 
edifice,  cabin,  farm,  or  other  building 
which  shall,  in  whole  or  in  part,  be 
occupied  as  a  dwelling  house.  Dom- 
vile  V.  ColTille  (1873)  Ir.  Rep.  7  0.  L. 
68. 

But  under  a  lease  containing  no  neg- 
ative covenant,  but  granting  permis- 
sion to  the  lessee  to  erect  buildings  on 
the  demised  premises,  the  lessee  may 
pull  down  a  building  with  a  view  to  re- 
building. Re  Mcintosh  (1891)  61  L. 
J.  Q.  B.  N.  S..  (Eng.)  164. 

d.  Covenant  to  repair* 

1.  Altering  building. 

The  making  of  alterations  by  a  ten- 
ant is  sometimes  considered  as  a 
breach  of  a  covenant  to  repair. 

Thus,  the  opening  of  two  doorways 
through  the  wall  between  the  leased 
house  and  an  adjoining  house  is  a 
breach  of  a  covenant  to  repair. 
Gange  v.  Lockwood  (1860)  2  Fost.  & 
F.  (Eng.)  115. 

And  making  an  opening  along  prac- 
tically the  whole  side  of  the  leased 
building,  so  as  to  enable  !t  and  the 
adjoining  building  to  be  used  as  one, 
is  a  continuing  breach  of  a  covenant 
to  repair,  and  is  also  waste,  although 
the  lessee  is  given  by  the  lease  the 
right  to  maintain,  continue,  use,  build, 
and  rebuild  such  wall.  Holman  v. 
Knox  (1912)  25  Ont  L.  Rep.  588,  21 
Ont.  Week.  Rep.  325,  3  Ont.  Week.  N. 
745,  3  D.  L.  R.  207. 

It  was  held  in  the  lower  court,  in 
Straus  Land  Corp.  v.  International 
Hotel  Windsor  (1918)  15  Ont  Week. 
N.  10,  that  the  making,  by  the  lessee 
of  hotel  property,  of  an  immaterial 
variation  in  the  design,  altering  the 
front  so  as  to  make  two  entrances,  and 
breaking  up  the  interior  into  two 
shops,  was  not  a  breach  of  a  covenant 
to  repair,  where  the  evidence  showed 
that  the  value  of  the  property  as  a 
revenue-producer  was  increased  in- 
stead of  being  decreased  by  the  al- 
teration, but  on  appeal^  it  was  held 
in  (1919)  15  Ont.  Week.  N.  411,  that 
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the  changes  could  not  lawfully  have 
been  made  without  the  lessor's  con- 
sent, and  that  therefore  the  lessees 
were  wrongdoers,  and  were  not  helped 
by  the  fact,  if  a  fact,  that  the  building 
was  better  as  changed  than  it  was  be- 
fore, and  that  the  lessees  were  liable 
in  damagesi  for  the  wrong  done  by 
these  changes. 

But  equity  will  not  enjoin  the  les- 
sees of  storehouses  under  a  lease  for 
nine  hundred  years  from  converting 
them  into  dwelling  houses,  by  raising 
the  external  walls  to  a  uniform 
height,  putting  in  the  necessary  in- 
ternal walls,  and  altering  the  level  of 
the  floors,  where  such  storehouses  are 
in  disrepair,  cannot  be  rented  as  such, 
and  their  conversion  into  houses  is 
an  improvement  and  increases  the 
value  of  the  demised  premises,  and 
the  lease  contains  no  covenant  against 
their  use  for  dwellings,  although  such 
alterations  may  be  a  breach  of  a  cove- 
nant to  repair,  and  technically  waste. 
Doherty  v.  Allman  (1878)  L.  R.  3  App. 
Cas.  (Eng.)  709,  39  L.  T.  N.  S.  129,  26 
Week.  Rep.  613. 

And  the  making  of  an  opening  in 
the  wall  for  the  purpose  of  making  the 
leased  building  suitable  for  the  trade 
carried  on  is  not  such  a  material  al- 
teration a^  to  constitute  waste,  or  a 
breach  of  the  covenant  to  repair.  Sul- 
livan V.  Dore  (1913)  5  Ont.  Week.  N. 
70,  26  Ont.  Week.  Rep.  31,  13  D.  L.  R. 
910. 

The  moving,  by  the  lessee  of  prem- 
ises for  a  grocery  and  liquor  store,  of 
a  wooden  partition,  erected  by  the  les- 
sor for  an  office,  the  closing  up  of  the 
door  in  such  partition,  and  the  conver- 
sion of  a  front  window  into  a  door, 
so  as  to  comply  with  a  new  law  requir- 
ing the  separation  of  liquors  from  gro- 
ceries, is  not  a  breach  of  a  covenant 
to  repair  the  demised  premises,  with 
the  fixtures  and  things  that  may  be 
erected  and  made  during  the  term, 
since  such  covenant,  by  implication, 
grants  permission  to  the  lessee  to 
erect  and  make  such  fixtures  and 
things  as  shall  not  diminish  the  value 
of  the  demised  premises;  nor  do  such 
alterations  constitute  waste,  since  the 
reversion  is  not  damaged  thereby. 
Holdemess  v.  Lang  (1886)  11  Ont. 
Rep.  1. 


And  it  was  held  in  Hyman  v.  Rose 
[1912]  A.  C.  (Eng.)  623,  81  L.  J.  K. 
B.  N.  S.  1062,  106  L.  T.  N.  S.  907.  28 
Times  L.  R.  432,  56  Sol.  Jo.  535,  that 
where  the  lease  of  a  chapel  contains 
no  provision  requiring  the  building  to 
be  used  as  a  chapel,  but  permits  it 
to  be  used  as  a  moving  picture  theater, 
alterations  by  the  lessee  to  adapt  it 
to  such  purpose,  consisting  in  the  re- 
moval of  a  door,  wall,  and  railings 
around  the  building,  the  cutting  of  the 
wall  of  the  chapel  for  the  purpose  of 
making  a  new  doorway  into  the  street, 
and  also  a  window,  and  the  cutting 
of  another  wali  for  the  purpose  of  en- 
larging an  existing  doorway,  and  the 
removal  of  two  wooden  staircases 
from  one  end  of  the  interior,  and,  in 
lieu  thereof,  the  construction  of  two 
new  fireproof  staircases  at  another 
end,  and,  for  this  purpose,  the  remov- 
al of  a  portion  of  the  wooden  gallery 
in  the  interior,  and  the  removal  of  the 
organ  and  the  blocking  up  of  the  or- 
gan chamber  with  a  plaster  screen, 
and  the  erection  of  a  lantern  loft  at 
one  end  of  the  building,  and  the  raia- 
ing  of  the  floor  between  the  seats,  are 
not  a  breach  of  a  covenant  to  repair, 
Bnd  that  such  alterations  do  not  con- 
stitute waste. 

A  tenant  of  a  private  dwelling  house 
has  the  right  to  take  down  part  of  the 
house  front  next  the  street,  and  cou'- 
vert  the  lower  portion  of  the  premises 
on  that  side  into  a  shop  and  exhibition 
room  for  pictures,  taking  out  the 
house  windows  and  putting  in  their 
place  shop  windows,  and  to  'cut 
through  an  inside  partition  on  the 
ground  floor  a  new  door,  and  close  up 
the  old  one,  under  a  lease  containing 
a  covenant  by  the  tenant  to  repair 
and  keep  in  repair  the  premises  and 
all  such  buildings,  improvements,  and 
additions  as  should  be  made  thereon 
by  him  during  the  term,  since  permis- 
sion to  make  such  alterations  may  be 
implied  from  such  covenant.  Doe  ex 
dem.  Dalton  v.  Jones  (1832)  4  Bam. 
&  Ad.  126,  110  Eng.  Reprint.  403,  2 
L.  J.  K.  B.  N.  S.  11,  1  Nev.  &  M.  6. 

Changing  the  position  of  some  of 
the  fences  on  the  leased  farm  is  not 
per  se  a  breach  of  a  covenant  to  repair 
and  to  keep  fences  in  repair;  but 
whether  such  alterations  are  a  breacli 
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of  such  covenant  depends  on  the  na^ 
ture  of  the  fences  and  the  use  to  which 
they  have  been  put.  Leighton  v.  Med- 
ley (1882)  1  Ont.  Rep.  207. 

It  appears  from  Edge  v.  Pemberton 
(1843)  12  Mees.  &  W.  187,  152  Eng. 
Reprint,  1164,  1  Dowl.  &  L.  467,  18  L. 
J.  Exch.  N.  S.  48,  that  the  removal  by 
a  lessee  of  windows  and  window 
frames  from  the  leased  building  con- 
stitutes voluntary  waste,  the  court 
holding  that  the  lessor  could  not  re- 
cover for  such  voluntary  waste  in  an 
action  for  breach  of  a  covenant  to  de- 
liver up  the  premises  in  tenantable 
repair, 

9,  Tearing  dotm  or  mvettng  butldtno. 

A  covenant  by  the  lessee  to  repair, 
and  at  the  end  of  the  term  to  surren- 
der, the  leased  building  in  good  condi- 
tion, does  not  preclude  the  lessors 
from  obtaining  an  injunction  against 
the  pulling  down  of  the  building  and 
the  carrying,  away  of  the  materials. 


London  v.  Hedger  (1810)  18  Ves.  Jr. 
365,  34  En^.  Reprint,  352. 

But  it  was  held  in  Jones  v.  Chap- 
pell  (1875)  L.  R.  20  Eq.  (Eng.)  539, 
44  L.  J,  Ch.  N.  S.  658,  that  the  erection 
by  the  tenant  of  buildings  upon  the 
leased  land  which  improve  or  increase 
its  value  is  not  waste;  that  in  order 
to  prove  waste  it  is  necessary  to  show 
an  injury  to  the  inheritance;  and  the 
court  said  that  the  utmost  that  the 
landlord  could  do  would  be  to  file  an 
injunction  to  restrain  the  lessee  from 
continuing  the  building.  The  court 
further  said,  that  in  the  lease  in  ques- 
tion not  only  was  there  no  covenant 
restraining  the  lessee  from  erecting 
buildings,  but  there  was  a  covenant 
that  he  would  keep  all  future  build- 
ings and  erections  in  repair;  showing 
that  the  erection  of  buildings  was  con- 
templated, and  that,  therefore,  so  far 
as  the  lease  went,  it  was  almost  an 
implied  license  to  erect  buildings. 

G.  V.  I. 


W.  P.  MCLEAN,  Sr.,  Trustee,  etc.,  et  al.,  PIITb.  in  Err., 

V. 

J.  J.  BREEN. 

Texas  Sttpreme  Court  — Aprtl  7,  1920. 
(_  Tex.  — ,  219  S.  W.  1089.) 

Trust  —  to  pay  expenses  of  last  iUness  •—  what  included. 

Under  a  trust  to  pay  the  expenses  of  the  last  sickness  of  a  person,  only 
those  expenses  are  included  which  attend  the  illness  which  immediately 
precedes  and  results  in  death,  not  the  expenses  of  the  general  and  pro- 
tracted illness  of  a  chronic  invalid. 

iSee  note  on  this  question  beginning  on  page  462.] 


Error  to  the  Court  of  Civil  Appeals  for  the  Second  Judicial  District  to 
review  a  judgment  affirming  a  judgment  of  the  District  Court  for  Tarrant 
County  (Brown,  J.)  in  favor  of  plaintiff  in  an  action  brought  to  recover 
for  services  rendered  and  expenditures  incurred  by  plaintiff  in  the  care 
of  a  certain  person  during  her  last  illness.  Reversed. 

The  facts  are  stated  in  the  Commissioner's  opinion. 

Messrs.  McLean,  Scott,  ft  McLean,    being  thus  limited,  could  not  bind  the 


for  plaintiffs  in  error: 

The  terms  of  the  will  plainly  limit 
the  amount  which  the  trustee  could 
turn  over  to  Mrs.  Morey  for  her  8ui>- 
port  and  maintenance  to  .the  net  in- 
cnne  of  the  estate,  and  the  trustee. 


estate  beyond  the  directions  of  the 
will. 

Kennedy  v.  Pearson,  —  Tex.  Civ. 
App.  — ,  109  S.  W.  280  ;  3  Pom.  Eq. 
Jur.  3d  ed.  §  1062  ;  40  Cyc.  1632;  Mc- 
Creary  v.  Robinson,  94  Tex.  221,  69 
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S.  W.  636;  Lynn  v.  Busby,  46  Tex. 
600;  McClelland  v.  McClelland,  —  Tex. 
Civ.  App.  — ,  37  S.  W.  358.* 

Messrs.  Capps«  Cantey,  Hanger,  & 
Short,  for  defendant  in  error: 

It  was  not  alleged  that  the  wife  of 
plaintiflf  was  authorized  by  him  to 
make  an  agreement  to  care  for  Mrs. 
Morey  for  $30  per  month,  and  there- 
fore it  was  proper  for  the  court  to  in- 
struct the  jury  with  reference  to  the 
ratification  of  the  alleged  contract. 

Cline  V.  Hackbarth,  27  Tex.  Civ. 
App.  391,  65  S.  W.  1087;  National 
Fire  Ins.  Co.  v.  Wagley,  —  Tex.  Civ. 
App.  — ,  68  S.  W.  820;  Wadkins  v. 
Watson,  86  Tex.  194,  22  L.R.A.  779, 
24  S.  W.  385;  Cruger  v.  McCracken, 
87  Tex.  584,  30  S.  W.  537. 

Plaintiff  would  not  be  bound  by  any 
agreement  upon  the  part  of  his  wife 
to  care  for  Anna  Morey  during  her 
last  sickness  and  until  the  time  of 
her  death  for  $30  per  month,  unless 
he  ratified  and  confirmed  such  agree- 
ment. 

Cleburne  Street  R.  Co.  v.  Barnes, 

—  Tex.  Civ.  App.  — ,  168  S.  W.  992; 
Elser  V.  Putnam  Land  &  Development 
Co.  —  Tex.  Civ.  App.  — ,  171  S.  W. 
1053;  Bitter  v.  Butchers'  &  Saloon 
Men's  Ice  Mfg.  Asso.  —  Tex.  Civ. 
App.  — >  77  S,  W.  424. 

Plaintiff  alleged  that  the  sickness 
of  Anna  Morey  causing  her  confine- 
ment,  aa  stated  by  the  witness  whose 
evidence  is  objected  to,  was  her  last 
sickness,  and  the  question  of  whether 
such  sickness  continued  until  her 
death  was  a  question  of  fact  for  the 
jury. 

Huse  V.  Brown,  8  Me.  169. 

The  admission  of  evidence  as  to  the 
time  Mrs.  Morey  was  confined  to  her 
bed  was  harmless,  as  the  court  ex- 
pressly restricted  a  recovery  in  favor 
of  plaintiff  to  the  expenses  of  the 
last  sickness  of  Anna  Morey. 

Missouri,  K.  &  T.  R.  Co.  v.  Gober, 

—  Tex.  Civ.  App.  — ,  125  S.  W.  385; 
Pacific  Exp.  Co.  v.  Needham,  —  Tex. 
Civ.  App.  — ,  94  S.  W.  1071. 

The  estate  of  Rose  Dodd  was  liable 
to  plaintiff  for  the  expenses  of  the 
last  sickness  of  Anna  Morey. 

Missouri,  K.  &  T.  R.  Co.  v.  Gober, 

—  Tex.  Civ.  App.  — ,  125  S.  W.  385; 
Texas  &  P.  R.  Co.  v.  EUerd,  38  Tex. 
av.  App.  696,  87  S.  W.  362;  Pacific 
En.  Co.  V.  Needham,  supra. 

The  period  of  time  covered  by  the 
laat  sickness  of  Anna  Morey  was  a 
question  of  fact  to  be  determined  by 
the  Jury,  and  they  were  authorized  to 


find  that  it  extended  during  the  entire 
time  alleged  by  the  plaintiff,  or  for 
a  lesser  period  of  time  during  which 
services  were  rendered  and  expend- 
itures made  by  him  for  Anna  Morey, 
of  the  value  of  $1,000. 

Percival  v.  McVoy,  23  S.  C.  L 
(Dud.)  337;  Huae  v.  Brown,  8  Me. 
167;  Wasson's  Estate,  8  Pa.  Dist  R. 
480;  Stagger's  Estate,  8  Pa.  Super.  Ci 
269. 

Sonfield,  P.  J.,  filed  the  following 
opinion : 

Suit  by  J.  J.  Breen,  defendant  in 
error,  against  W.  P.  McLean,  Sr., 
trustee  of  the  estate  of  Rose  A. 
Dodd,  deceased,  and  another,  plain- 
tiffs in  error,  for  services  rendered 
to,  and  expenditures  made  by  plain- 
tiff and  wife  for  and  in  behalf  of, 
Mrs.  Anna  Morey.  Defendant  Mc- 
Lean was  the  duly  appointed  and 
qualified  trustee  under  the  will  of 
Mrs.  Rose  A.  Dodd.  The  will 
vested  the  estate  in  the  trustee  in 
trust  for  her  sister,  Anna  Morey, 
directing  that  the  net  income  be 
turned  over  to  the  sister  during 
her  natural  life.  Upon  the  death 
of  the  sister,  "and  the  payment  of 
whatever  expenses  may  be  incurred 
in  her  last  sickness  and  for  her 
funeral  expenses,"  all  the  estate 
then  on  hand  was  to  go  to  the  Con- 
gregation of  the  Sisters  of  Charity 
of  the  Incarnate  Word,  to  whom  the 
trustee  was  directed  to  turn  it  over 
"after  the  payment  of  the  said  ex- 
penses of  last  sickness  and  funeral 
expenses  of  my  said  sister." 

The  sisters,  Mrs.  Morey  and  Mrs. 
Dodd,  were  quite  old,  and  for  some 
time  prior  to  the  death  of  Mrs.  Dodd 
they  became  boarders  at  the  St 
Joseph's  Infirmary  in  Fort  Worth. 
At  the  date  of  the  will,  and  at  the 
time  of  Mrs.  Morey's  death,  she  had 
on  deposit  in  a  bank  the  sum  of 
$630,  which  constituted  the  whole  of 
her  property,  and  received  from  the 
United  States  government  a  pension 
of  $12  per  month.  During  the  peri- 
od of  about  one  year  after  the  death 
of  Mrs.  Dodd,  defendant  trustee 
paid  the  St.  Joseph's  Infirmary  the 
sum  of  $30  per  month  for  the  board 
and  room  rent  of  Mrs.  Morey.  The 
net  income  from  Mrs.  Dodd's  estate 
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did  not:  exceed,  on  an  average,  that 

Afc>out  the  month  of  January, 
ISIO,  JMiB.  Morey  went  to  live  with 
tile  family  of  plaintiff.  It  was 
Agreed  between  plaintiff's  wife  and 
defendant  trustee  that  the  charge 
for  JS^:x:b.  Morey's  board  and  room 
rent  sliould  be  the  same  that  had 
been  i>aid  to  St.  Joseph's  Infirmary, 
and  -tb.^  sum  of  $30  per  month  was 
paid  "fccs  plaintiff's  wife  each  month 
durinsT  the  time  Mrs.  Morey  lived  in 
the  Ixome  of  plaintiff,  which  was 
ftbotr't    -two  years  and  eight  months. 

Af  the  death  of  Mrs.  Morey, 

whicFi.    occurred  on  the  12th  day  of 
Septennber,  1912,  plaintiff  presented 
to        endant  trustee  an  account  for 
e^ixditures  made  and  services  ren- 
dere<i    covering  the  whole  period  of 
™8-      3tforey's  residence  with  his 
jjpily ,  aggregating  the  sum  of  $2,- 
The    account  included 
^^^JPfipea  for  nurse  hire,  liquors,  fuel, 
"^vashing,  for  mattresses,  pil- 
lows, linens,  and  carpet  spoiled  and 
replaced,  or  used  and  worn  out,  and 
for    extra  care  in  addition  to  the 
ftttioxixit  contracted  and  paid  for  dur- 
i**?   "ttxis  period.   The  account  was 
r^i^cted  and  payment  refused  by 
trustee.  At  the  time  of  the  pres- 
^^tion  of  this  account,  defendant 
t^stee  had  paid  all  the  funeral  ex- 
P^i^ses  and  bills  for  medical  attend- 
Mvce  on  Mrs.  Morey  up  to  the  date  of 
death.  Herein  plamtiff  sought 
i^i^^ent  in  the  sum  of  $2,360. 

The  Congregation  of  the  Sisters 
of  Charity  of  the  Incarnate  Word, 
i^iduary  legatee  and  devisee  under 
tiie  will  of  Mrs.  Dodd,  was  made  a 
party  defendant,  and  was  coplaintiff 
in  error  in  the  application  for  writ 
of  error. 

Trial  to  a  jury  resulted  in  a  ver- 
dict and  judgment  in  favor  of  de- 
fendant in  error  in  the  sum  of 
$1,000,  which,  on  appeal,  was  af- 
firmed by  the  court  of  civil  appeals, 
—  Tex.  Civ.  App.  — ,  183  S.  W.  894. 

The  court  of  civil  appeals  held 
that,  from  the  evidence  of  Mrs. 
Breen  and  her  two  daughters,  and 
various  neighbors  who  visited  the 
Breen  home  during  Mrs.  Morey's 
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stay  there,  the  theory  was  sustain- 
able that,  although  Mrs.  Morey  was 
able,  at  intervals,  to  be  up,  and  even 
to  go  to  town  as  late  as  May,  1912, 
yet  she  was,  during  the  period  inter- 
vening between  June,  1911,  and  her 
death  in  September,  1912,  suffering 
from  the  same  and  continuous  ail- 
ment of  which  she  died.  The 
amount  awarded  by  the  verdict  was 
held  by  the  court  of  civil  appeals  to 
be  justified. 

The  supreme  court,  in  granting 
the  writ  of  error,  regarded  the  judg- 
ment as  wrong  in  decreeing  recov- 
ery for  expenditures  for  services 
which  could  not  be  considered  as 
having  been  incurred  on  account  of 
"the  last  sickness"  of  Mrs.  Morey, 
under  the  legal  meaning  of  that 
term  as  applied  to  one  in  her  phys- 
ical condition. 

Mrs.  Morey  was  over  eighty  years 
old  at  the  time  she  went  to  live  in 
the  home  of  plaintiff.  She  suf- 
fered the  usual  infirmities  of  old 
age.  She  was  feeble,  and  doubtless 
required  much  more  attention  and 
care  than  would  a  younger  person. 
Mrs.  Breen,  the  wife  of  plaintiff,  tes- 
tified that  Mrs.  Morey  was  fijst  con- 
fined to  her  bed  in  1911  for  a  period 
of  three  weeks  in  the  spring;  that 
in  the  fall  of  1911  she  was  in  bed 
seven  weeks  during  the  months  of 
September  and  August;  that  in 
1912  she  was  confined  to  her  bed 
from  April  until  her  death  in  Sep- 
tember ;  that  Mrs.  Morey  took  to  her 
bed  in  April,  1912,  and  did  not  get 
up  again ;  that  in  May  of  that  y^ 
she  got  up  once  or  twice  and  went  as 
far  as  the  dining  room ;  that  she  had 
to  be  assisted  to  the  table  and  could 
not  remain  there,  and  had  to  be 
taken  back  to  bed;  that  that  was 
the  last  time  she  was  ever  out  of  her 
room,  and  from  that  time  she  was 
so  sick  she  could  not  be  out  of  bed, 
or  get  out  without  assistance.  She 
also  testified  that  Mrs.  Morey  went 
to  town  in  the  month  of  February, 
1912. 

The  supreme  court,  on  investiga- 
tion of  the  record,  advises  that  it  ad- 
heres to  the  opinion  expressed  in  the 
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granting  of  the  writ  of  error;  that 
the  time  of  "the  last  sickness/'  as 
applied  to  one  in  the  invalid  condi- 
tion of  Mrs.  Morey,  and  under  the 
facts  as  disclosed  by  the  evidence, 
should  be  reckoned,  as  a  matter  of 
law,  as  from  the  date  when  she  was 
last  permanently  confined  to  her 
bed.  In  view  of  this  holding,  con- 
ceding a  full  recovery  for  each  item 
for  the  full  period,  and  including  the 
value  of  the  linens,  mattresses,, and 
carpet  claimed  to  have  been  ruined, 
as  of  this  period,  and  deducting 
therefrom  the  $30  per  month  paid 
to  plaintiff,  as  under  the  instruction 
of  the  court,  there  is  no  evidence  to 
sustain  a  verdict  in  the  sum  of 
;$1,000. 

We  are  of  opinion  that  the  judg- 
ment of  the  Court  of  Civil  Appeals, 
Affirming  that  of  the  District  Court, 
should  be  reversed,  and  the  cause 
remanded  for  a  new  trial. 

Phillips,  Ch.  J.,  delivered  the  opin- 
ion of  the  court: 

The  judgment  recommended  by 
the    commission    of    appeals  is 


adopted  and  will  be  entered  as  the 
judgment  of  the  supreme  court. 

The  undisputed  proof  in  this 
record  is  that  in  February,  1912, 
Mrs.  Morey  was  able  to  leave  the 
home  of  the  Breens  and  go  into  the 
city  of  Fort  Worth  and  there  attend 
to  certain  business  affairs.  A  ver- 
dict which  reckons  the  period  of  her 
"last  sickness"  as  embracing  a  time 
when  such  was  the  state  of  her 
health  cannot  be  sustained. 

"Last  sickness"  means  the  illness 
which  immediately  precedes  and  re- 
sults in  death.  It  does  not  mean  the 
general  or  protract- 
ed    illness     from  Sr?... 
which  a  chronic  in-  '"■I'tTJ^"'*"* 
valid   may   at  no 
time  be  free.  Applied  to  one  in  Mrs. 
Morey's  condition, — an  old  l&dy, 
past  eighty  years  of  age,  so  infirm 
as  to  be  habitually  ill, — it  could  not 
in  fairness  and  right  b^  held  to 
mean  other  than  that  illness  by 
which  she  was  last  taken  to  her  bed. 
The  time  of  such  illness  did  not 
antedate  April,  1912. 

Petition  for  rehearing  denied. 


ANNOTATION. 
Meanmg  oi  phrase  "last  sickness,*'  and  die  like. 


I.  In  ereneral,  462. 
IL  In  statutes  giving  preference  to  ex- 
penses, 463. 
III.  In  Btatntea  as  to  nuncupative  wills, 
464. 

/.  In  general. 

It  will  be  seen  that  it  is  held  in  the 
reporter  case  (McLean  v.  Bbeen, 
ante,  459)  .that  a  trust  for  the  testa- 
trix's sister  providing  for  the  pay- 
ment of  "expenses  that  may  be  in- 
curred in  her  last  sickness"  is  con- 
strued to  include  only  those  expenses 
which  attend  the  illness  which  imme- 
diately precedes  and  results  in  death, 
not  the  expenses  of  the  general  and 
protracted  illness  of  a  chronic  invalid. 

It  may  be  noted  that  where  a  will 
provided,  "I  also  give  to  the  said  Car- 
rie Robins  the  sum  of  $200  in  trust  in 
money  of  Allison  Bunnell  to  be  placed 
in  savings  bank  to  be  used  as  she  may 


need  it  to  pay  her  last  sickness  and 
funeral  expenses,"  it  was  held  that  no 
part  of  the  money  could  be  used  for 
other  purposes  than  payment  of  the 
beneficiary's  last  sickness  and  funeral 
expenses.  Birge  v.  Nucomb  (1918)  98 
Conn.  69,  106  Atl.  336.  It  may  also 
be  noted  that  in  the  same  case  it  was 
also  held  that  an  absolute  gift  was 
made  by  the  following  clause:  "The 
remaining  two  thirds  I  direct  to  be 
equally  divided  between  my  two  broth- 
ers Daniel  and  John  Woodruff  to  be 
placed  in  savings  bank  in  trust,  th^ 
to  have  the  use  during  their  lifetime 
and  if  necessary  a  sufficient  amount  to 
pay  for  their  last  sickness  and  funeral 
expenses,  the  same  to  be  to  them  their 
heirs  forever." 

In  a  case  concerning  the  meaning  of 
"last  sickness"  under  the  United 
States  Pension  Laws,  the  court 
charged  the  jury  as  follows:  '*Th*i 
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last  sickness  means  the  sickness  which 
results  in  death.  .  .  .  If  it  was  such 
A  case  as  this  was,  lingering,  and, 
while  admitting  of  transient  tempora- 
17         operation,  followed  immediately 
z-elapaes,  and  every  day  adding  to 
his  asTSregate  weakness,  why,  the  last 
sidcness  would  commence  from  the 
tine       this  consumption,   in  a  pro- 
iiotinc«d  way,  set  in.   You  must  deal 
vit>i    -fchat  as  you  find  it.  It  may  be  a 
year     or  leas.    It  was  from  the  time 
that;   1-1.  e  took  to  his  bed  and  never  left 
it     On  the  other  hand,  it  should  not 
be  e3c:'t:ended  over  a  lifetime,  but  you 
nust:,   as  sensible  men,  look  at  it  when, 
in  fcl^e  opinion  of  doctors,  and  in  the 
opinion  of  those  who  knew,  he  had  the 
dise^a^  operating   upon   him  from 
whic=l-»    he  died."    United  States  v. 
Frist*  ie  (1886)  28  Fed.  808. 

I"^  «  successful  action  to  set  aside 
glfta  Tnade  by  a  husband  to  defeat 
dow^r.  it  was  held  that  these  gifts 
ireire  nade  in  the  donor's  last  sickness 
it  appeared  that  he  was  "over 
s^^^^try  years  of  age,  and  had  suffered 

*  *'t*'oke  of  paralysis,  was  ruptured, 
hB4  "Varicose  veins,  was  so  feeble  that 
^  **^<iuired  support  to  get  across  the 
^^^■ts  to  avoid,  teams,  that  he  com- 
plaiix^d  of  pains  in  his  head  which  he 
said  "were  killing  him,  that  he  con- 
'"'^tly  had  dark  things  before  his 
eyes  -vrhlch  he  said  was  a  bad  sign, 
fh  J  several  of  his  family  had  died 
tnat  yrear,  and  he  did  not  expect  to  be 
UTin^  at  the  end  of  the  year.  He 
"""■^^ed  February  24,  1897,  and  dis- 
PO*«<i    of  the  bulk  of  his  very  large  es- 

^    *^y  gifts  to  his  children  in  July 
-August,  and  died  about  October 
^«0*7.''   Rice  V.  Waddill  (1902)  168 

meaning  of  the  phrase  has 
*^?^*imes  arisen  in  connection  with 
causa  mortis.    Thus  where  an 

*  declining  health,  but  not 
coixtijj^  to  the  house,  made  in  Janu- 
*^  "^hat  was  alleged  to  be  a  gift  cau- 

J^^ortis,  and  some  days  later  he 
^ft>iKed  a  mile  and  alao  2  milea,  and 
April,  it  was  held  that  It  was 
sufficiently  established  that  he 
"^f^  ^n  his  last  sickness  to  sustain  the 
r^t.   Robson  V.  Robson  (1866)  8  DeL 

fixA    where    a    consumptive,  in 


March,  being  sick  and  expecting  to 
live  but  a  little  while,  assigned  a  note 
to  his  daughter,  but  got  better  and  at- 
tended to  his  business  till  December, 
when  he  was  taken  sick  and  confined 
to  the  house  and  some  time  afterwards 
died,  the  gift  was  held  not  made  in  his 
last  sickness.  Weston  v.  Hight  (1840) 
17  Me.  287,  35  Am.  Dec.  260. 

And  in  Adams  t.  Nicholas  (1836)  1 
Miles  (Pa.)  90,  it  was  held  that  "the 
fact  of  a  will  having  been  made  sub- 
sequent to  the  alleged  donatio  causa 
mortis,  regularly  proved  before  the 
register,  and  not  impeached  oh  the 
trial,  was  conclusive  evidence  that  the 
gift  was  not  made  during  such  a  last 
sickness  as  the  law  required  to  con- 
stitute a  disposition  of  prot)erty  causa 
mortis." 

II.  In  tttatutes  giving  preferenoe  to  ex- 
penses. 

A  number  of  cases  have  construed 
the  meaning  of  the  phrase  "last  sick- 
ness," and  like  phrases,  in  statutes 
giving  a  preference  to  the  expenses 
of  the  last  sickness.  In  these  cases, 
generally,  the  statute  is  liberally  con- 
strued. 

Thus,  the  services  of  a  physician 
for  six  months  prior  to  the  death  of 
one  suffering  from  Bright's  disease 
were  held  expenses  of  last  illness,  the 
court  saying:  "It  is  explained  that 
the  sufferer's  condition  became  very 
much  more  grave  from  about  the  1st 
of  May,  1900,  and  this  circumstance 
justifies,  perhaps,  the  claim  that  what 
may  be  called  his  last  illness  began  at 
that  date."  Schmidt's  Succession' 
(1902)  108  La.  293,  32  So.  413. 

So  it  was  held  that  debts  for  the 
"last  sickness"  included  physician's 
charges  for  medicines  and  services  ac- 
cruing between  January  19th  and  June 
28th,  1828,  inclusive,  where  the  patient 
died  December  16th,  in  the  same  year, 
of  a  cancer  in  the  nose,  which  had  ex- 
isted about  two  years,  and  had  been 
regarded  as  a  fatal  disease  as  early 
as  in  April  preceding.  He  was  sixty- 
six  years  old,  and  had  bestowed  some 
personal  attention  on  the  business  of 
his  farm  during  the  summer  of  1828, 
and  was  occasionally  abroad  in  the 
autumn  following.  Huse  v.  Brown 
(1881)  8  Me.  167. 
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And  in  Percival  v,  McVoy  (1838)  23 
S.  C  L.  (Dud.)  337.  the  services  of  a 
nurse  were  preferentially  allowed  for 
apparently  about  a  year,  more  or  less, 
as  "expenses  of  the  last  sickness," 
while  the  patient  was  lingering  under 
the  disease  which  killed  him,  the  court 
saying  that  the  statute  should  be  con- 
strued liberally. 

So,  services  for  a  year  and  a  half 
for  incurable  heart  disease  from 
which  the  patient  died  were  held  to 
be  during  the  "last  illness"  of  the  de- 
cedent. Staggera's  Estate  (1898)  S 
Pa.  Super.  Gt.  260. 

So,  a  woman,  who  died  from  stone 
in  the  kidney  from  which  she  suffered 
several  years,  it  gradually  breaking 
her  down,  was  held  to  be  in  her  last 
illness' for  about  eighteen  months  be- 
fore her  death,  so  far  as  concerned 
her  physician^s  charge  for  that  period. 
Wasson's  Estate  (1898)  8  Pa.  Dist.  R. 
480. 

And  in  case  of  a  death  from  con- 
sumption, where  the  physician's 
claim  was  for  attendance,  etc..  from 
January  to  April,  after  which  the  pa- 
tient went  elsewhere  and  died  in  Sep- 
t«nber,  it  was  held  that  "this  sickness 
was  properly  the  last  illness  from  the 
time  the  deceased  was  incapacitated 
from  doing  any  work  or  attending  to 
business,  and  that  that  period  com- 
menced prior  to  the  attendance  of  the 
claimant.'*  Jones's  Estate  (1886)  2 
Chester  Co.  Rep.  (Pa.)  302. 

But  where  the  physician  had  for  a 
year  attended  a  decedent  who  died 
from  softening  of  the  brain,  the  court 
said  that  the  disease  manifested  itself 
only  in  weakness  and  irritability  "up 
to  within  a  short  time  of  her  death, 
when  it  resulted  in  apoplexy.  Prior 
to  this  change  the  doctor's  attendance 
was  irregular.  The  patient  being 
sometimes  better  and  sometimes 
worse,  he  went  only  when  called. 
Subsequently  his  visits  seem  to  have 
been  regular  and  pretty  constant.  We 
think  the  claim  to  preference  must  be 
confined  to  the  latter  period.  The  re- 
port of  the  auditor  must  be  corrected 
accordingly."  Duckett's  Estate  (1883) 
1  Chester  Co.  Rep.  (Pa.)  78. 

And  in  Re  Reese  (1872)  2  Pearson 
(Pa.)  482,  it  was  held  that  "medicine 
furnished   and   medical  attendance 


given  during  the  last  illness  of  the  de- 
cedent" did  not  include  attendance, 
etc.,  following  a  fall  from  which  de- 
cedent "so  far  recovered  as  to  be  able 
to  attend  to  his  ordinary  business,  but 
doubtless  with  less  efficiency  than 
formerly,  visited  New  York  and  Phila- 
delphia in  the  course  of  the  autumn 
and  made  his  purchases,  and  received 
little  or  no  medical  attendance  for 
some  time;  afterwards  called  in  an- 
other physician,  and  died  in  the  fol- 
lowing December." 

And  attendance,  etc.,  for  an  insane 
person  for  six  years  preceding  his 
death,  were  not  allowed  as  expenses 
of  his  last  illness  in  Re  Orun  (1886) 
18  Phila.  (Pa.)  85. 

In  Re  Reese  (Pa.)  supra,  the  court 
said  that  the  "medical  attendance,*' 
etc.,  given  during  the  last  illness  of 
the  decedent,  "relates  not  to  the  remote 
but  proximate  cause  of  death,  and  the 
attendance  spoken  of  must  be  during 
the  last  sickness;  it  does  not  relate 
to  cases  where  the  party  lingers  for  a 
long  period,  partially  convalescing; 
then  the  attendance  is  broken  off,  and, 
the  patient  again  relapsing,  the  at- 
tendance is  renewed.  If  we  were  to  so 
construe  the  statute  the  claim  might 
run  over  a  long  lifetime,  as  some  per- 
sons are  never  In  good  health,  but 
linger  under  the  same  disease  from  the 
cradle  to  the  grave." 

In  McLean  v.  Crow  (1891)  88  CaU 
644,  26  Pac.  596,  the  court  said:  "We 
do  not  feel  called  upon  to  consider 
whether  the  phrase  'last  sickness,'  in 
§  1643  of  the  Code  of  Civil  Procedure, 
mteana  services  rendered  in  extremis, 
although  it  would  seem  obvious  enough 
that  it  must  mean  something  more  than 
that,  and  something  more  than  the 
same  phrase  in  statutes  authorizing 
nuncupative  wills." 

III.  In  Hlntuteit  aa  to  nuncupative  tcills. 

By  the  Statute  of  Frauds,  29  Gar.  II. 
chap.  8,  §  19,  it  was  provided  that  no 
nuncupative  will  shall  be  good  unless 
"made  in  the  time  of  the  last  sick- 
ness of  the  deceased."  The  courts  are 
not  agreed  as  to  the  meaning  of  the 
expression  "last  sickness"  in  this  and 
similar  statutes. 

Some  of  the  courts  hold  that  the  ex~ 
pression  means  in  extremis:  Eltin^- 
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iea  V-  DiUard  -(1871)  42  Ga.  361; 
Scaife  t.  Emmons  (1890)  84  Ga.  619» 
20  Am.  St.  Rep.  383,  10  S.  E.  1097; 
Bellamy  v.  Peeler  (1895)  96  Ga.  467, 
»  S-  E.  387;  Harp  v.  Adams  (1914) 
1^  Ga.  5,  82  S.  E.  246  (as  stating  the 
«le)  ;  O'Neill  v.  Smith  (1870)  83  Md. 
^d;  Biddle  v.  Biddle  (1872)  36  Md. 

Hammett  v.  Shanks  (1874)  41  Md. 
^1  (as  stating"  the  rule) ;  Carroll  t. 
yAiAm  (1887)  42  N.  J.  £q.  626.  9 
Jtt.  871;  Prince  v.  Hazelton  (1822) 
«  Johns.  (N.  Y.)  502,  11  Am.  Dec. 
^  (leading  case)  ;  Re  Yamall  (1833) 
iRawle  (Pa.)  46,  26  Am.  Dec.  116; 
Boyer  v  Frick  (1842)  4  Watts  &  S. 
(Pa.)  857;  Werkheiser  v.  Werkheiser 
(1843)  6  Watta  &  S.  (Pa.)  184;  Haus 
V.  Palmer  (1863)  21  Pa.  296;  Rutt's 
EsUte  (1901)  200  Pa.  649,  60  Atl.  171; 
Mellor  T,  Smyth  (1908)  220  Pa.  169, 
69  Atl.  692  (as  recognizing  the  rule) ; 
Shover's  Estate  (1917)  258  Pa,  70,  101 
Atl.  862;  Meisenhelter's  Will  (1881) 
16  Phila.  (Pa.)  661  (as  recognizing 
the  rule) ;  Conaughton's  Will  (1892) 
11  Pa.  Co.  Gt  460,  1  Pa.  Dist  R.  309; 
Wiley's  Estate  (1897)  6  Pa.  Dist.  R. 
691;  Bippus's  Estate  (1906)  15  Pa. 
Dist  R.  469;  Megary's  Estate  (1904) 
25  Pa.  Super.  Ct.  243  (recognizing  the 
rule)i  Reese  v.  Hawthorn  (1863)  10 
Gratt.  (Va.)  648  (apparently;  see  in- 
fra). 

In  Reese  v.  Hawthorn  (1853)  10 
Gratt.  (Va.)  648,  supra,  where,  three 
or  four  days  before  deceased's  death 
the  attending  physician  had  given  up 
all  hope,  and  a  paper  was  prepared 
which  proved  defective  as  a  written 
will,  and  was  attempted  to  be  estab- 
lished as  a  nuncupative  will,  it  was 
beld  that  the  statute  contemplated 
VQch  a  sickness  as  afforded  no  oppor- 
tunity or  ability  to  execute  a  written 
will,  and  the  court  refused  to  uphold 
the  instrument  as  a  nuncupative  will. 
The  real  decision  here  seems  to  be 
that  there  was  no  purpose  to  make  a 
nuncupative  will,  but  &e  court  de- 
clined to  admit  that  there  was  any 
holding  that  ^'last  sickness"  meant 
anything  else  than  in  extremis  in  Page 
T.Page  (1843)  2 Rob,  (Va.)  424,  where 
deceased  had  a  severe  attack  of  pleu- 
risy at  night,  was  improved  in  the 
morning,  later  grew  worse,  and  that 
9  A.L.R.— 30. 


day  made  a  nuncupative  will,  but  did 
not  expect  that  he  would  die.  He  was 
alternately  better  and  worse  for  about 
a  week,  being  in  possession  of  his 
senses  a  part  of  each  day,  and  died 
eight  days  after  making  the  nuncupa- 
tion and  the  will  was  held  to  have 
been  made  in  his  last  sickness. 

(All  the  foregoing  Pennsylvania 
cases  except  the  first  were  decided  un- 
der a  statute  reading  "during-  the 
last  sickness.") 

In  Bellamy  v.  Peeler  (1895)  96  Ga. 
467,  23  S-  E.  387,  supra,  it  was  held 
that  the  court  correctly  charged  the 
jury  that  a  nuncupative  will  must  be 
made  in  the  last  sickness;  and  that  if 
they  believed  from  the  evidence  that 
the  alleged  testatrix,  "after  making  the 
alleged  nuncupative  will,  had  the  time 
and  opportunity  and  means  at  hand  to 
have  reduced  it  to  writing,  but  failed 
to  do  so,  then  said  alleged  will  is  in- 
valid." 

A  nuncupative  will  was  held  invalid 
where  the  deceased  had  been  confined 
to  the  house  for  eight  months  prior 
to  his  death,  and  the  nuncupation  was 
made  the  day  before  his  death  when 
he  had  time  and  strength  to  make  a 
written  will,  and  he  was  in  the  posses- 
sion of  his  senses  up  to  the  time  of 
his  death.  O'Neill  v.  Smith  (1870)  33 
Md.  569,  supra. 

In  Boyer  v.  Frick  (1842)  4  Watts  & 
S.  (Pa.)  357,  supra,  it  was  held  that  an 
alleged  nuncupative  will  was  not  made 
in  the  last  sickness  when  it  was  made 
by  a  person  bodily  and  mentally  able 
to  make  a  written  will,  four  hours  be- 
fore an  operation  was  to  be  performed. 

But  in  Sampson  v.  Browning  (1857) 
22  Ga.  293,  where  the  alleged  testator, 
at  the  time  of  speaking,  was  lying 
mortally  wounded,  and  died  twelve 
hours  after,  his  condition  being  that 
of  stupor,  from  which  he  had  to  be 
aroused  several  times  when  making 
the  nuncupation,  and  into  which  he 
lapsed  when  left  to  himself,  it  was 
held  that  this  was  a  last  sickness 
within  the  meaning  of  the  statute,  al- 
though there  seems  to  have  been  evi- 
dence that  there  were  time  and 
strength  to  have  made  a  written  will. 

In  Smith  v.  Salter  (1902)  115  Ga. 
286,  41  S.  E.  621,  where  deceased  was 
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dangerously  sick  and  conscious  of  her 

condition,  and  died  an  hour  or  two 
after  making  the  alleged  will,  it  was 
held  that  it  could  not  be  said,  as  a 
matter  of  law,  that  she  had  time  and 
opportunity  to  reduce  her  wishes  to 
writing. 

And  where  a  patient  suffering  from 
appendicitis,  within  an  hour  after  her 
attention  was  called  to  the  necessity 
of  an  operation,  and  after  she  made  a 
parol  declaration  as  to  the  disposition 
of  her  property  upon  death,  was  car- 
ried by  automobile  to  a  city,  where 
she  underwent  an  operation  shortly 
after  her  arrival  at  the  hospital,  but 
after  the  operation  was  performed  she 
did  not  regain  consciousness,  and  died 
on  the  following  morning,  it  was  held 
that  the  jury  were  authorized  to  find 
that  she  had  not  "the  time  and  oppor- 
tunity and  means  at  hand  to  have  re- 
duced  it  to  writing."  Harp  v.  Adams 
(1914)  142  Ga.  6,  82  S.  E.  246. 

(It  may  be  noted  that  while  not  de- 
ciding the  point,  the  court  expressed 
the  opinion  in  Wiley's  Estate  (1898) 
187  Pa.  82,  67  Am.  St.  Rep.  569,  40 
Atl.  980,  that  "although  there  was  suf- 
ficient time,  even  after  the  physician 
had  warned  the  decedent  to  settle  her 
affairs,  for  her  to  have  made  a  will, 
yet  if  she,  through  misplaced  confi- 
dence in  her  ability  to  'pull  through/ 
as  the  doctor  expressed  it>  postponed 
doing  so,  it  would  not  necessarily  fol- 
low that  she  might  not  yet  make  a 
valid  nuncupative  will.") 

On  the  other  hand,  in  other  juris- 
dictions, it  has  been  held  that  the 
phrase  "last  sickness,"  in  statutes  re- 
lating to  nuncupative  wills,  does  not 
mean  in  extremis.  Johnston  v.  Glass- 
cock (1841)  2  Ala.  218  (criticizing  as 
obiter  the  contrary  view  expressed  in 
Sykes  v  Sykes  (1830)  2  Stew.  (Ala.) 
364,  20  Am.  Dec.  40) ;  Harrington  v. 
Steea  (1876)  82  111.  50,  25  Am.  Rep. 
290;  Baird  v.  Baird  (1905)  70  Kan. 
564,  68  L.R.A.  627,  79  Pac.  163,  3  Ann. 
Cas.  312;  Godfrey  v.  Smith  (1905)  73 
Neb.  756,  103  N.  W.  450,  10  Ann.  Cas. 
1128  (will  rejected  on  another 
ground) ;  Nolan  v.  Gardner  (1872)  7 
Heisk.  (Tenn.)  215;  Re  Miller  (1907) 
47  Waah.  258.  18  L.R.A.(N.S.)  1092, 


125  Am.  St.  Rep.  904.  91  Fac.  967,  14 
Ann.  Cas.  1163. 

The  requirement  that  a  verbal  will, 
to  be  valid,  must  be  made  in  the  last 
sickness,  is  satisfied  if  the  disease  of 
which  the  testator  dies  has  progressed 
to  such  a  point  that  he  expects  death 
at  any  time,  and  is  liable  to  die  there- 
from at  any  time,  and  in  view  of  such 
expected  death,  and  as  preparatory 
thereto,  such  will  is  made,  and  death 
from  such  sickness  does  occur  seven- 
teen days  thereafter.  Baird  v.  Baird 
(1905)  70  Kan.  564,  68  L.R.A.  627,  79 
Pac.  163,  3  Ann.  Cas.  312.  supra. 

Similarly,  in  Godfrey  v.  Smith 
(1905)  73  Neb.  756,  103  N.  W.  450,  10 
Ann.  Cas.  1128,  supra,  where  the  will 
was  made  a  day  before  the  death,  but 
was  rejected  on  another  ground,  it 
was  held  that  where  a  verbal  will  is 
made  in  the  last  sickness,  of  which 
the  testator  dies,  when  such  sickness 
has  progressed  to  such  a  point  that  he 
expects  death  at  any  time,  and  real- 
izes that  he  is  liable  to  die  therefrom 
at  any  time,  and  in  view  of  such  ex- 
pected death,  and  as  preparatory 
thereto,  makes  a  will  near  to  the  time 
of  his  death,  such  will  is  made  in  the 
last  sickness  of  the  testator,  although 
a  sufficient  time  may  have  intervened 
between  the  making  of  the  o^I  will 
and  the  death  of  the  testator  to  have 
permitted  the  making  of  a  written 
will. 

,  In  Nolan  v.  Gardner  (1872)  7  Heisk. 
(Tenn.)  215,  supra,  a  nuncupative 
will  was  sustained,  noade  when,  in  the 
language  of  tiie  witnesses,  the  testa- 
trix was  in  her  last  sickness,  but  she 
did  not  die  until  some  six  days  after- 
wards, during  which  period  she  was 
sometimes  better  and  sometimes 
worse,  and  was  able  at  times  to  walk 
about  the  house,  until  the  day  she 
died.  At  the  time  of  making  the  will 
she  was  very  sick,  and  remarked  that 
she  was  liable  to  die  at  any  time,  but 
she  had  ample  time  after  the  nuncupa- 
tion to  have  made  a  written  will.  The 
court  stated  that  the  power  to  make 
a  nuncupative  will  existed  independ- 
ently of  the  statute  providing  that  it 
must  be  made  in  the  Ust  sickness,  and 
said:  "Perhaps  in  this  case  it  is  not 
proper  to  do  more  than  to  say  that  it 
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must  appear  that  at  the  time  of  mak- 
ing the  will  the  testator  was  sick,  and, 
as  the  authorities  indicate,  that  he 
mast  have  acted  in  contemplation  of 
death  from  this  sickness;  that  it  must 
farther  appear  that  it  was  his  last 
sickness* — ^that  is,  this  sickness  must 
continue  until  the  testator  dies;  that 
the  particular  attack  of  disease,  or 
'sickness/  must  end  in  death;  but  no 
rule  is  given  as  to  the  violence  or  par- 
ticular character  of  the  sickness  or 
its  duration.  Nor  will  it  defeat  the 
will  to  show  that  the  testator  might 
without  difficulty  have  reduced  his 
will  to  writing." 

In  Gwin  v.  Wright  (1848)  8  Humph. 
(Tenn.)  639,  where  the  deceased,  a 
soldier,  was  afflicted  with  a  disease 
which  frequently  proved  fatal,  and 
was  informed  by  the  doctor  that  he 
could  not  live,  and  he  made  a  will  and 
died  a  few  hours  afterwards, — ^the 
will  was  upheld  on  the  ground  that 
the  statute  did  not  require  an  imme- 
diate anticipation  of  death;  although 
it  was  said  that  this  case  would  also 
satisfy  that  requirement. 

In  Re  Miller  (1907)  47  Wash.  253, 
13  LJC.A.(N.S.)  1092.  126  Am.  St  Rep. 
904,  91  Pac.  967.  14  Ann.  Cas.  116S, 
supra,  it  was  held  that  the  last  sick- 
ness during  which  one  is  permitted  by 
statute  to  make  a  nuncupative  will 
does  not  mean  a  sickness  when  testator 
is  in  estremis,  when  there  is  no  time 
or  opportunity  to  reduce  the  will  to 
writinsr,  but  a  sickness  which  has 
progressed  to  a  point  where  testator 
expects  death  at  any  time,  is  liable 
to  die  at  any  time,  and  in  fact  does 
die  from  such  sickness,  and,  in  view 
of  its  occurrence,  and  as  preparatory 
thereto,  dictates  the  will. 


IndeelslTe  eases. 

Some  of  the  cases  are  indecisive  on 
the  point.  Thus,  it  was  held  in  Ken- 
nedy v.  Douglas  (1909)  151  N.  C. 
SS6,  66  S.  E.  216,  that  a  dictation  nine 
months  before  the  death  is  not  in 
law  "  'during  the  last  sickness,'  though 
there  was  no  recovery  from  the  sick- 
ness." 

In  Donald  v.  Unger  (1897)  75  Miss. 
294,  22  So.  803,  it  was  held  that  a  will 
was  not  executed  in  the  last  sickness 
where  "the  last  sickness  here  lasted 
two  or  three  months ;  the  alleged  nun- 
cupation took  place  a  week  or  ten  days 
before  her  death ;  the  alleged  testatrix 
had  the  amplest  time  and  opportunity 
to  make  a  written  will,  even  after  she 
was  'positively  and  emphatically'  told 
by  the  physician — her  son — that  she 
could  not  possibly  recover,  and  after 
that  repeatedly  tried  to  have  a  written 
will  made,  and  one  was  at  last  pre- 
pared too  latis.  Her  purpose  manifest- 
ly was  to  make  a  written  wilL"  The 
court  said:  "Whether  the  phrase 
'last  sickness,'  in  §  4492,  Code  of  1892, 
means  in  extremis  in  the  sense  that 
the  party  must  not  have  reasonable 
time  and  opportunity  to  make  a  writ- 
ten will  (as  clearly  intimated  in  Lucas 
V.  Goff  (1867)  33  Miss.  644,  and  Park- 
ison  V.  Parkison  (1849)  12  Sraedes  & 
M.  (Miss.)  678,  following  Prince  v. 
Hazleton  (1823)  20  Johns.  (N.  Y.) 
602,  11  Am.  Dec.  307,  and  the  weight 
of  authority),  or  not  (as  held  in  Johns- 
ton V.  Glasscock  (1841)  2  Ala.  242), 
we  think  it  is  manifest — even  under 
the  views  suggested  in  Sadler  v.  Sad- 
ler (1882)  60  Miss.  251— on  the  facts 
of  this  case,  that  the  alleged  will  can- 
not be  upheld  as  a  nuncupative  will." 

B.  B.  B. 
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LINN  COUNTY  BANK.  Appt, 

V. 

0.  L.  DAVIS, 
and 

R.  L.  GLASCOCK,  Garnishee. 

Mtuuaa  Supreme  Cfourt November  O,  1918, 
(103  Kan.  672,  176  Pae.  972.) 

Bulk  Sales  Law  —  chattel  mortgage  as  sale. 

1.  A  chattel  mortgage  of  a  stock  of  merchandise,  at  least  when  accom- 
panied by  the  taking  of  possession  by  the  mortgagee,  is  a  "sale  or  disposal" 
within  the  meaning  of  that  phrase  as  used  in  the  provision  of  the  Bulk 
Sales  {jaw  requiring  a  list  of  creditors  to  be  furnished  in  order  to  render 
such  a  transaction  valid. 

[See  note  on  this  qitestton  beginning  on  page  473.] 


—  omission  of  name  of  creditor  — 
effect  on  titlew 

2.  Where,  upon  the  sale  of  a  stock 
of  merchandise,  the  vendor  furnishes 
a  list  of  creditors,  from  which  one  is 
omitted,  and  the  list  is  not  verified  by 
his  oath,  as  required  by  the  Bulk 
Sales  Law.  the  title  does  not  pass  as 
against  the  omitted  creditor,  and  he 
may  follow  the  goods  into  the  hands 
of  the  buyer. 

Chattel  mtfrtgage  —  permitting  sales 
—  validity. 

3.  A  chal^el  mortgage  on  a  stock  of 
merchandise,  from  which  sales  were 
permitted  to  be  made  by  the  mortgagor 
without  any  accounting,  is  held  to  have 
been  invalid. 

[See  5  R.  C.  L.  434,  435.] 
Subrogation  —  purchaser  under  Bulk 
Sales  Law. 

4.  Where  a  purchaser  of  a  stock  of 
merchandise,  who  has  been  furnished 
with  an  unverified  list  from  which  one 
creditor  is  omitted,  is  innocent  of  in- 

Headnotes  by  Mason.  J. 


tentional  wrong,  he  is  entitled,  when 
sued  by  the  omitted  creditor,  to  be 
subrogated  to  the  rights  of  the  listed 
creditors  whose  claims  he  has  paid, 
and  the  plaintififs  recovery  should  be 
limited  to  that  proportion  of  ttie  value 
of  the  goods  which  his  own  claim  bears 
to  the  total  indebtedness  of  the  vendor 
at  the  time  of  the  sale,  including  a 
debt  owing  to  the  purchaser  which 
formed  the  consideration  for  the  trans- 
fer. 

Pleading  —  garnishment  —  vioUition 

of  Balk  Sales  Law. 

6.  Although  a  creditor  may  invoke 
the  benefit  of  the  Bulk  Sales  Law  by 
a  direct  action  against  one  who  has 
purchased  goods  without  the  require- 
ments of  that  statute  having  been  com- 
plied with,  yet  if  he  elects  to  proceed 
by  garnishment,  in  an  action  on  his 
claim  against  the  seller,  allegations 
regarding  the  sale  have  no  office  to 
perform  in  the  petition. 


Appeal  by  plaintiff  from  a  judgment  of  the  District  Court  for  Reno 
County  (Prigg.  J.)  in  favor  of  the  garnishee  in  an  action  brought  to  en- 
force payment  of  plaintiff's  claim  against  defendant  upon  the  sale  of  a. 
stock  of  merchandise  which  was  purchased  by  the  garnishee.  Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 


Mr.  Carr  W,  Taylor  for  appellant. 
Mr.  C.  M.  Williams  for  appellee. 

Mason^  J.,  delivered  the  opinion 
of  the  court: 

On  March  20. 1917,  0.  L.  Davis,  a 
merchant,  executed  a  bill  of  sale  on 
his  stock  to  R.  L.  Glascock,  who  took 


possession  thereof.  On  March  24, 
1917,  the  Linn  County  Bank,  a  cred- 
itor of  Davis,  brought  an  action, 
against  him  upon  1^  claims,  and 
caused  a  garnishee  summons  to  be 
served  upon  Glascock,  who  filed  an 
answer  denying  any  liability  to 
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Davis.  The  plaintiff  took  issue  on 
this  answer  on  the  ground  that  the 
transaction  between  Davis  and  Glas- 
eock  involved  a  violation  of  the  Bulk 
Sales  Law,  inasmuch  as  it  had  been 
grv&x  no  notice  thereof.  A  trial  re- 
sulted in  a  judgment  in  favor  of  the 
garnishee,  and  the  plaintiff  aiH>eal8. 

1.  At  the  time  of  the  execution  of 
the  bill  of  sale,  the  seller  gave  to  the 
buyer  a  list  of  his  creditors,  com- 
plete except  for  the  omission  of  the 
plaintiff.  The  buyer  (the  gar- 
nishee), having  no  knowledge  of  the 
existence  of  the  plaintiff's  claim, 
I^d  off  all  the  other  creditors.  He 
contends  that  these  facts  protect 
him  from  liability,  assuming  that 
the  Bulk  Sales  Law  is  applicable  to 
the  transaction. 

There  is  some  conflict  of  judiciid 
opinion  as  to  the  effect  of  the  omis- 
sion of  one  or  more  creditors  from  a 
list  otherwise  properly  furnished  in 
accordance  with  the  Bulk  Sales  Law, 
at  the  time  of  a  sale  of  a  stock  of 
goods.  In  some  jurisdictions  it  is 
held  that  in  such  a  case  the  omitted 
creditors  have  no  remedy  against 
the  buyer  (Coach  v.  Gage,  70  Or. 
182,  138  Pac.  847;  International  Sil- 
ver Co.  V.  Hull,  140  Ga.  10, 46  L.B.A. 
<N.S.)  492,  78  S.  £.  609),  even  if  he 
learns  of  their  claims  before  making 
payment  (Glantz  v.  Gardiner,  40  R. 
I.  297,  L.R.A.1917F,  226,  100  Atl. 
913)  -  A  view  more  in  keeping  with 
the  spirit  and  purpose  of  the  statute 
is  that  the  buyer  is  bound  to  hold 
any  part  of  the  price  still  under  his 
control  when  he  is  advised  of  the 
existence  of  a  creditor  not  men- 
tioned in  the  list.  Re  Thompson  (D. 
C.)  242  Fed.  602.  See  also  Rabalsky 
LfCvenson,  221  Mass.  289,  108  N. 
is.  1050.  Here  the  transfer  of 
stock  was  made  in  consideration  of  a 
pre-existing  debt,  and  it  seems  that 
(inasmuch  as  a  release  procured  by 
the  debtor's  furnishing  an  incom- 
plete list  of  creditors,  in  violation  of 
the  law,  would  be  ineffective)  the 
buyer  would  have  parted  with 
nothing  in  the  transaction,  and 
would  therefore  be  answerable  to 
the  omitted  creditor.  That,  how- 
ever, need  not  be  determined,  for  the 
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same  result  follows  from  another 
circumstance.  The  statute  requires 
the  list  of  creditors  given  to  the  buy- 
er to  be  certified  by  the  seller  under 
oath  to  be  complete.  Gen.  Stat. 
1916,  §  4894.  No  such  verification 
'  was  made  in  this  case.  If  the  buyer 
had  insisted  upon  the  law  being  fol- 
lowed in  this  regard,  it  is  conceiv- 
able that  the  seller  would  have  used 
more  diligence  in  assuring  himself 
of  the  completeness  of  the  list.  At 
all  events,  the  buyer,  havmg  closed 
the  deal  without 
requiring  a  compli-  •  mimlim  of 
ance  with  the  stat-  ^^JSfot  o?TitK" 
ute,  acted  at  his 
peril,  and  the  title  he  received  is 
subject  to  the  claims  of  the  omitted 
creditor.  Williams  v.  J.  W.  Crowdus 
Drug  Co.  —  Tex.  Civ.  App.  — ,  167 
S.  W.  187. 

2.  So  far,  it  has  been  assumed 
that  the  Bulk  Sales  Law  applies  to 
the  transaction  involved.  A  doubt 
on  this  question  arises  from  evi- 
dence that  the  bill  of  sale  referred 
to  was  given  as  security,  and  from 
the  circumstance  that  at  the  time  of 
its  execution  the  buyer  agreed  in 
writing  to  reconvey  the  property 
upon  the  repayment  of  the  purchase 
price  within  a  fixed  time.  If,  how- 
ever, the  bill  of  sale  is  deemed  to 
have  been  in  legal  contemplation  a 
chattel  mortgage,  we  still  regard  it 
as  constituting  a  "sale  or  disposal" 
of  the  stock  within 
the  meaning  of  the  ^^"^^^"^^ 
statute.  If  the 
owner  of  a  stock  of  merchandise, 
while  allowed  to  sell  it  only  upon  no- 
tice to  his  creditors,  could  mortgage 
it  effectively  without  such  notice, 
the  evasion  of  the  statute  would  be 
so  easy  as  to  deprive  it  of  all  prac- 
tical force.  In  this  state  the  title  to 
chattels  passes  by  the  execution  of  a 
mortgage  (Gen.  Stat.  1915,  §  6501), 
which,  therefore,  amounts  to  a  sale, 
or  at  least  to  a  disposal.  This  view 
finds  support  in  decisions  elsewhere. 
Baker  v.  Nipper,  —  Tex.  Civ.  App, 
198  S.  W.  696;  Semmes  v.  Ru- 
dolph Stecher  Brewing  Co.  195  Mo. 
App.  621,  187  S.  W.  604.  In  some 
jurisdictions  what  might  seem  to  be 
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a  contrary  conclusion  is  reached,  but 
this  is  by  reason  of  local  statutes 
under  which  the  mortgagor  of  chat- 
tels continues  to  be  their  owner. 
Des  Moines  Packing  Go.  v.  Uncar 
phor,  174  Iowa,  39,  156  N.  W,  171 ; 
Hannah  v.  Richter  Brewing  Co.  149 
Mich.  220.  12  L.R.A.(N.S.)  178,  119 
Am.  St.  Rep.  674,  112  N.  W.  713,  12 
Ann.  Cas.  344;  Dill  v.  Ebey,  27  Okla. 
584,  46  L.R.A.(N.S.)  440,  112  Pac. 
973. 

3.  It  appears  that  in  May,  1916, 
Davis  had  executed  a  chattel  mort- 
gage on  the  stock  to  Glascock  to  se- 
cure the  same  debt,  and  it  is  sug- 
gested that  this  gave  a  valid  lien 
which  is  a  protection  to  the  gar- 
nishee. Assuming  that  this  mort- 
gage, if  otherwise  valid,  would  not 
itself  have  been  void  under  the  Bulk 
Sales  Law,  it  cannot  be  regarded  as 
affecting  the  present  situation,  for 

it  permitted  sales 
by  the  mortgagor 
v^a%t}T'~  without  an  account- 
ing, thus  rendering 
it  ineffectual  (First  Nat.  Bank  v. 
Hardman,  89  Kan.  212,  131  Pac 
602),  and  the  mortgagee  said  of  it 
on  the  stand  that  "this  merchandise 
stuff  was  changing  hands  all  the 
time,  and  it  wasn*t  security." 

4.  It  results  from  these  consid- 
erations that  error  was  committed 
in  denying  the  plaintiff  all  relief. 
The  extent  of  his  recovery,  however, 
remains  to  be  determined.  The 
goods  in  a  sense  constituted  a  bust 
fund  for  the  benefit  of  all  creditors 
alike,  and  as  the  purchaser  was  free 
from  intentional  wrong,  he  may 
justly  be  subrogated  to  the  rights 
sni.r«,atio—  the  Creditors 

parchaaer  under  whOSC  ClaimS  he  haS 
Bnik  sale.  ^^.^  ^^^^^ 

51  L.R.A.(N.S.)  843,  and  L.B.A. 


1917D,  1067.  Nor  is  any  reason  ap- 
parent why  his  own  claim  should  not 
be  as  favorably  treated  as  those  of 
otiiera.  We  conclude,  ther^ore, 
that  the  plaintiff  should  recover  the 
proportion  of  the  value  of  the  stock 
that  the  amount  of  his  claim  bears 
to  the  total  sum  owed  by  the  vendor 
at  the  time  of  the  sale,  including  the 
debts  paid  off  by  the  buyer  and  that 
originally  owing  to  him. 

5.  A  complaint  is  made  regard- 
ing a  matter  of  practice.  The  peti- 
tion included  allegations  regarding 
the  violation  of  the  Bulk  Sales  Law, 
which  were  stricken  out  on  motij^n 
of  the  defendant.  The  purchaaera 
liability  might  have 
been  determined  in  virnuh^at- 
a     direct     action  i'^i'J'i"?— 

....  HniK  naleii  IiAW* 

against  him,  as  well 
as  by  gamiahment  (Burnett  v. 
Trimmell,  103  Kan.  130,  L.RA. 
1918E,  1058,  173  Pac.  6) ;  but,  as  he 
was  not  made  a  defendant,  the  aver- 
ments in  question  seem  to  have 
.served  no  purpose  in  the  petition. 

The  judgment  is  reversed,  and  the 
cause  remanded  for  further  pro- 
ceedings in  accordance  herewith. 


MOTE. 

The  reported  case  (Linn  County 
Bank  v.  Davis,  ante,  463)  is  illustrative 
of  those  cases  which  do  not  adhere  to 
the  general  rule  that  a  chattel  mort- 
gage is  not  within  the  application  of 
Bulk  Sales  Laws,  but,  as  pointed  out 
ill  the  annotation  following  Schwartz 
V.  King  Realty  &  Invest.  Co.  post,  473, 
which  treats  the  general  question  of 
the  applicability  of  such  laws  to  chat- 
tel mortgages  and  sales  thereunder, 
the  court  distinguished  the  casea 
reaching  a  contrary  conclusion. 
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ISIDORE  SCHWARTZ 

V. 

KING  REALTY  &  INVESTMENT  COMPANY,  Appt. 

A'eie  Jersey  Court  of  Errors  and  Afipeala  — March,  1920. 

(—  N.  J.  — ,  109  Atl.  567.) 

J,       ^«les  —  chattel  mortgage, 
^(/c:^   -^^^  sale  in  bulk  made  by  virtue  of  a  chattel  mortgage,  or  by  the  joint 
^^c*^*    of  mortgagor  and  mortgagee,  is  not  within  the  prohibition  of  the 
f^Jz"^  of  1915  (P.  L.  p.  377.) 

y^/^" note  on  this  question  beginning  on  page  473.] 

/^^^^^^  ^  —  presumption  that  inference 

\-    ^-^--i*     made.  where  it  was  a  permanent  court  of 

§  ^              appellate  court  may  presume  record     vested    with  common-law 

*                    necessary    inference    from  powers. 

X             facta  was  made  by  the  court,  [See  2  R.  C.  L.  219  et  seq.] 

^ttadnote  1  by  Swayze,  J. 


Appeal  by  defendant  from  a  judgment  of  the  Supreme  Court  aflfirming 
a  judgment  of  the  District  Court  of  Orange  in  favor  of  plaintiff  in  an  action 
of  replevin  brought  to  recover  possession  of  certain  goods  and  chattels. 
ASirmed. 

The  facts  sufficiently  appear  in  the  opinion  of  the  court. 
Hr.  Edward  R.  McGIynn,  for  appel-       Plaintiff  was  under  no  obligation 
lant:  to  show  a  compliance  with  the  Bulk 

There  had  been  no  proof  of  com-    Sales  Law.   It  was  purely  an  afiirma- 


pliaQce,  or  an  attempt  to  comply,  with 
any  of  the  provisions  of  the  Bulk 
Sales  Act,  and  therefore  the  sale  by 
the  Schultz  Printing  Company  to  the 
plaintiff  was  void,  and,  there  being 
no  title  in  the  plaintiff,  he  should  be 
nonsuited. 

Kett  v.  Masker,  86  N.  J.  L.  97,  90 
Atl.  243;  Hart  v.  Brierley,  189  Mass. 
698,  76  N.  E.  286;  36  Cyc.  1102. 
Messrs.  Furst  &  Farst,  for  appellee : 
A  principal's  constructive  posses- 
sion of  goods  in  the  hands  of  an 
agent  or  bailiff  is  sufficient  to  entitle 
the  owner  to  maintain  an  action  in 
replevin  against  the  principal. 
34  Cyc.  1352,  1400. 
The  plaintiff  acquired  absolute  title 
to  support  an  action  in  replevin,  and 
the  Bulk  Sales  Act  does  not  apply. 

Woodside  v.  Adams,  40  N.  J.  L.  417; 
Bodell  v.  Real  Securities  &  Invest. 
Co.  88  N.  J.  L.  155,  95  Atl.  758,  af- 
firmed in  court  of  errors  and  appeals, 
89  N.  J.  L.  707,  99  Atl.  337;  Wasser- 
man  v.  McDonnell,  190  Mass.  326,  76 
N.  E.  959;  Ayres  v.  Johnson,  7  N.  J.  L. 
119;  Ryerson  v.  Quackenbush.  £6  N. 
J.  L.  237;  State,  Hand,  Prosecutor,  v. 
Howell,  61  N.  J.  L.  142,  38  Atl.  748. 


tive  defense. 

Dickinson  v.  Harbison,  78  N.  J.  L. 
97,  72  Atl.  941. 

Swayze,  J.,  delivered  the  opinion 
of  the  court: 

The  facts  are  stated  in  the  opinion 
of  the  supreme  court,  93  N.  J.  L. 
Ill,  107  Atl.  154.  The  state  of  the 
case  sets  forth  the  existence  of  the 
chattel  mortgage,  the  public  sale  by 
auction,  the  purchase  of  the  goods 
by  the  plaintiff,  that  he  paid  the  auc- 
tioneer for  his  purchase,  that  there* 
after  the  mortgagee  was  paid,  and 
his  indebtedness  canceled. 

We  concur  in  the  view  of  the  su- 
preme court  as  to  the  propriety  of 
bringing  replevin  against  the  pres- 
ent defendant.  As  to  the  construc- 
tion of  the  Bulk  Sales  Act  (P.  L. 
1915,  p.  377) ,  we  reach  the  same  re- 
sult on  different  reasoning. 

It  is  clear  that  the  statute  means 
a  sale  by  the  owner,-  and  by  him 
otherwise  than  in  the  ■  ordinary 
course  of  trade.  What  it  aims  at  is 
the  sale  in  bulk  of  the  whole  or  a 
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large  part  of  the  stock  or  merchan- 
dise or  fixtures,  otherwise  than  in 
the  ordinary  course  of  trade  and  in 
the  regular  and  usual  prosecution  of 
the  seller's  business  or  occupation. 
■»iu«ie-  -  It  does  not  mean  a 
ehattei  Sale  Under  a  mort- 

■"**'*■*•*■  gage — a  paramount 
title.  If  the  words,  "sale,"  "seller," 
'stock,"  "creditors,"  "course  of 
trade/'  left  this  in  doubt,  that  doubt 
would  be  removed  by  the  provisions 
as  to  the  sale  in  the  regular  and 
usual  prosecution  of  the  seller's 
business,  and  as  to  the  inquiry  by 
the  purchaser  of  the  seller  for  the 
names  of  creditors  and  the  amount 
of  indebtedness.  These  words 
would  be  quite  inappropriate,  if  the 
sale  were  a  sale  on  foreclosure  of  the 
mortgage,  for  in  connection  with 
the  context  they  would  involve  the 
absurdity  of  holding  that  a  chattel 
mortgage  sale  could,  under  some  cir- 
cumstances, be  in  the  regular  and 
usual  prosecution  of  the  mortgagor's 
business,  and  that  the  mortgagee's 
own  sale  could,  under  some  circum- 
stances, be  void  as  to  himself,  since 
he  also  is  a  creditor.  Such  a  sale  is 
a  sale  under  a  superior  title,  and  not 
within  the  mischief  intended  to  be 
remedied. 

The  words  of  the  statute  are 
equally  inappropriate  in  case  of  a 
sale  by  the  mortgagor  and  mort- 
gagee jointly.  The  purchaser  is  re- 
quired to  make  inquiry  of  the  seller. 
Under  our  statute  the  singular  num- 
ber imports  the  plural  as  well ;  the 
purchaser  must  therefore,  if  the 
Bulk  Sales  Act  applies,  make  inquiry 
of  the  sellers  as  to  creditors,  an  in- 
quiry, so  far  as  the  mortgagee  is 
concerned,  into  a  matter  of  which  he 
can  know  nothing.  Such  a  require- 
ment would  be  absurd,  and  cannot 
have  been  meant  by  the  legislature. 
The  only  question  that  can  arise  is 
whether  it  appears  in  the  case  that 
the  sale  was  either  by  the  mortgagee 
acting  alone  and  foreclosing  his 
mortgage,  ot  whether  it  was  a 
friendly  sale  by  joint  action  of  the 
mortgagor  and  mortgagee.  There  is 
no  direct  positive  ftnding  to  either 


effect;  but  the  necessary  inference 
from  the  facts,  as  set  f or&  in  the 
state  of  the  case,  is  either  that  the 
sale  was  by  the  mortgagee  by  way  of 
foreclosure,  or  by  him  jointly  with 
the  owner,  or  by  the  owner  with  the 
assent  of  the  mortgagee.  Obviously 
it  was  intended  that  the  purchaser 
should  have  a  clear  title.  Otherwise 
the  chattel  morgtage  would  not  have 
been  paid.  In  any  case  the  purchas- 
er, the  present  plaintiff,  would  be 
entitled  to  the  protection  of  the  title 
of  the  mortgagee.  A  specific  finding 
to  that  effect  is  not  necessary.  The 
district  court,  which  tried  the  case, 
is  a  permanent  court  of  record, 
vested  with  common-law  powers,  and 
every  intendment  is  in  favor  of  the 
legality  of  their  proceedings,  and 
only  when  their  errors  are  affirm- 
atively shown  are  they  noticed  by 
courts  sitting  in  review.  State, 
Schneider,  Prosecutor,  v.  MarinelU, 
62  N.  J.  L.  739,  42  Atl.  1077;  Lloyd 
V.  Richman,  67  N,  J.  L.  385,  387,  30 
AtL  432.  In  the  latter  case  the 
court  presumed  that  facts  necessary 
to  be  proved  to  entitle  the  complain- 
ant to  have  judgment  were  in  fact 
proved.  Much  more  may  we  pre- 
sume that  a  neces- 
sary  inference  from  . 'JI^tio?<ir«t 
proven  facts  was  ^^S'^Jd,. 
made  by  the  court. 

The  distinction  we  make,  under 
the  Bulk  Sales  Act,  between  a  sale 
by  the  mortgagee  under  a  chattel 
mortgage  and  a  sale  by  the  owner, 
was  made  by  the  supreme  judicial 
court  of  Massachusetts  in  Wasser- 
man  v.  McDonnell.  190  Mass.  326,  76 
N.  E.  959;  Mills  v.  Sullivan,  222 
Mass.  587,  111  N.  E.  605. 

It  is  true  that  a  chattel  mortgage 
might  be  used  as  a  mere  means  of 
evading  the  law,  but  so  might  a  sale 
by  the  sheriff  under  an  execution, 
and  that  is  within  the  express  ex- 
ceptions of  the  statute.  If  it  should 
be  made  to  appear  that  the  chattel 
mortgage  was  a  mere  evasion,  the 
question  might  arise  as  to  the  ap- 
plicability of  the  statute;  but  the 
burden  of  proof  of  the  evasion  would 
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be  upon  the  one  alleging  it.  We  find  friendly  sale  by  mortgagor  and 

nothing  in  this  case  to  indicate  that  mortgagee  co-operating, 

the  sale  was  anything  else  than  an  The  judgment  must  be  affirmed, 

ordinflry  bona  fide  foreclosure,  or  a  with  costs. 


ANNOTATION. 

Applicabtlity  of  Bulk  Sales  Law  to  chattel  mortgages  and  sales  thereimder. 


The  decided  weight  of  authority  is 
to  the  effect  that  the  giving  of  a  chat- 
tel mortgage  on  a  stock  of  goods  for 
a  bona  fide  debt  does  not  constitute  a 
sal^  transfer,  or  assignment  in  bulk, 
in  violation  of  statutes  forbidding 
such  a  sale  or  transfer  in  bulk  of  a 
stock  in  trade,  otherwise  than  in  the 
ordinary  course  of  business,  without 
certain  preliminary  proceedings. 

Arkaiuas, — Farrow  v.  Farrow 
(1918)  136  Ark.  140,  206  S.  W.  134. 

Georgia.— Avery  v.  Carter  (1916)  18 
Ga.  App.  527,  89  S.  E.  1051. 

Massachusetts. — Wasserman  v.  Mc- 
Donnell (1906)  190  Mass.  326,  76  N.  E. 
959";  Mills  v.  Sullivan  (1916)  222 
Mass.  587,  111  N.  E.  605. 

Michigan. — Hannah  v.  Richter 
Brewing  Co.  (1907)  149  Mich.  220,  12 
UU.(N.S.)  178, 119  Am.  St.  Rep.  674, 
112  N.  W.  718,  12  Ann.  Cas.  S44;  Sy- 
mm  Bros.  &  Co.  v.  Brink  (1915)  187 
Mich.  43, 153  N.  W.  359,  on  subsequent 
appeal  in  (1916)  194  Mich.  389,  160 
N.  ff.  638. 

Nebraska.— See  Lee  v.  Gillen  (1912) 
90  Neb.  730,  134  N.  W.  278,  wherein 
the  point  was  raised  but  not  passed 

upon. 

New  Jersey. — See  Schwartz  v.  King 
Realty  &  Invest.  Co.  (reported  here- 
with) ante,  471. 

Ofclahoma.  —  Noble  v.  Ft.  Smith 
Wholesale  Grocery  Co.  (1911)  34 
Okla.  662,  46  L.R.A.(N.S.)  455,  127 
Pm.  14. 

i  Waahlngton. — Daniels  v.  Pacific 
I  Brewing  &  Malting  Co.  (1915)  86 
■  Wash.  416,  150  Pac.  609.  And  see  Mc- 
:  Avoy  V.  Jennings  (1906)  44  Wash.  79, 
'  87  Pac.  53. 

Canada.— See  Dr inkle  v.  Regal  Shoe 
i  Co.  7  West.  Week.  Rep.  194,  as  set  out 

iBCwi.  Ann.  Dig.  (1914)  col.  695. 
In  Hannah  v.  Richter  Brewing  Co. 

'1907)  149  Mich.  220,  12  UR.A.(N,S.) 

nS.  119  Am.  St.  Rep.  674,  112  N.  W. 


713,  12  Ann.  Cas.  344,  in  holding  that 
a  chattel  mortgage  was  not  a  sale, 
transfer,  or  assignment  of  a  stock  of 
goods  in  bulk  within  the  meaning  of 
the  Michigan  Bulk  Sales  Law  of  1905, 
the  court  said:  "To  find  the  legisla- 
tive intent  in  construing  a  statute,  it 
is  proper  for  the  court  to  consider  the 
entire  statute,  the  ordinary  meaning 
of  the  words  used,  the  object  of  the 
legislation,  and  the  status  of  the  law 
cf  the  state  in  relation  to  the  subject- 
matter  under  discussion.  The  terms, 
'sale,  transfer,  or  assignment,'  used  in 
the  entitling  and  in  the  body  of  the 
act,  taken  in  their  usual  and  ordinary 
signification,  mean  the  disposition  of 
the  entire  title  of  the  seller.  This 
meaning  is  indicated  by  the  provision 
in  the  statute  relative  to  notice  re- 
quired to  be  given  to  creditors,  as  fol- 
lows :  'And  unless  the  purchaser, 
transferee,  and  assignee,  shall,  at  least 
five  days  before  taking  possession  of 
such  merchandise,  or  merchandise  and 
fixtures,  or  paying  therefor,  notify 
personally,  or  by  registered  mail, 
every  creditor  whose  name  and  ad- 
dress are  stated  in  said  list,  or  of 
which  he  had  knowledge,  of  the  pro- 
posed sale,  and  of  the  price,  terms, 
and  conditions  thereof.'  Taking  this 
language  and  the  other  language  of 
the  act,  it  is  apparent  that  its  object 
was  to  regulate  those  sales  made  of 
an  entire  stock  upon  an  immediate 
payment  and  change  of  possession, 
and  which  before  the  act  might  have 
been  valid,  although  in  fact  a  fraud 
upon  creditors.  To  hold  a  chattel 
mortgage  within  the  meaning  of  the 
statute,  it  is  necessary  to  hold  that  it 
is  a  sale  within  the  common  accepta^ 
tion  of  that  term,  transferring  the  en- 
tire title,  and  entitling  the  vendee  to 
immediate  possession.  This,  by  the 
specific  terms  of  this  mortgage,  which 
are  the  same  aa  those  of  chattel  mort-  > 
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gages  generally  in  this  state,  and  un- 
der our  decisions  above  cited,  cannot 
be  done.  .  .  .  It  is  also  urged  that 
the  court  must  hold  chattel  mortgages 
within  the  meaning  of  the  act,  in  order 
to  remedy  the  mischief  sought  to  be 
cured.  While  it  is  true  that  the  act  is 
intended  to  prevent  certain  debtors 
from  defrauding  Uieir  creditors,  it  is 
not  for  the  courts  to  give  the  statute 
a  construction  it  will  not  bear,  because 
the  legislature  has  not  included  with- 
in its  prohibition  certain  transactions 
whereby  frauds  may  be  and  undoubt- 
edly are  perpetrated.  That  is  a  mat- 
ter for  the  consideration  of  the  legis- 
lative branch  of  the  government." 
-  Applying  the  above-stated  general 
rule,  it  has  been  held  that  a  chattel 
mortgage  on  the  stock  and  fixtures  of 
a  liquor  business,  given  to  secure  the 
price  of  goods  previously  furnished, 
was  not  a  "sale,  transfer,  or  assign- 
ment" of  a  stock  of  "goods,  merchan- 
dise, and  fixtures  in  bulk,"  as  prohibit- 
ed by  the  Michigan  Statute  of  1906.' 
Hannah  v.  Rtchter  Brewing  Co. 
(Mich.)  supra.  And  the  giving  of  a 
chattel  mortgage  on  the  goods  and  fix- 
tures of  a  mercantile  business  to  se- 
cure the  purchase  price  thereof  has 
been  held  not  a  sale,  transfer,  or  as- 
signment in  bulk  of  such  goods  and 
fixtures  within  the  meaning  of  the 
Arkansas  Bulk  Sales  Law,  which  was 
passed  to  protect  the  rights  of  credi- 
tors from  fraudulent  sales  of  property 
upon  which  credit  had  been  tended. 
Farrow  v.  Farrow  (1918)  136  Ark.  140, 
206  S.  W.  134.  So,  a  security  deed 
given  to  secure  a  loan  was  held,  in 
Avery  v.  Carter  (1916)  18  Ga.  App. 
527,  89  S.  E.  1051,  not  to  be  within 
Ga.  Civ.  Code,  §§  3226,  3228,  3229,  re- 
lating to  sales  of  merchandise  in  bulk. 
And  again  in  Noble  v.  Ft.  Smith 
Wholesale  Grocery  Go.  (1911)  34  Okla. 
662,  46  L.R.A.(N.S.)  455.  127  Pac.  14, 
a  chattel  mortgage  on  a  stock  of  mer- 
chandise was  held  to  create  a  lien 
only,  and  not  to  pass  title,  so  that  the 
transaction  was  not  a  sale,  exchange, 
or  assignment  within  the  meaning  of 
the  Oklahoma  Bulk  Sales  Law,  which 
declares  sales  in  bulk  presumptively 
fraudulent  unless  certoin  specified 
,  conditions   are    complied  with, — at 


least,  where  the  mortgagor  remains  in 
possession  and  retains  the  right  of  re- 
demption. 

But  the  general  rule  that  a  chattel 
mortgage  is  not  within  the  application 
of  Bulk  Sales  Laws  has  not  been  uni- 
versally adhered  to,  it  having  been 
squarely  held  in  Beene  v.  National 
Liquor  Co.  (1917)  —  Tez.  Civ.  App: 
— ,  198  S.  W.  696,  that  a  mortgage  of 
a  stock  of  goods  was  a  "transfer,"  if 
not  a  "sale,"  of  goods  in  bulk  within 
the  meaning  of  the  Texas  Bulk  Sales 
Law,  and  therefore  void  as  against 
the  creditors  of  the  mortgagor, 
where  the  notice  required  by  the 
statute  was  not  given,  although 
the  mortgagee  was  not  the  holder  of 
the  legal  title.  In  reaching  this  con- 
clusion, the  court  said:  "The  article 
of  the  statute  last  referred  to  pro- 
vides: Any  sale  or  transfer  of  any 
portion  of  a  stock  of  merchandise 
otherwise  than  in  the  ordinary  course 
of  trade  in  the  usual  and  regular 
prosecution  of  the  seller's  or  trans- 
ferrer's business  or  a  sale  or  transfer 
of  an  entire  stock  of  merchandise  in 
bulk,  shall  be  void  as  against  creditors 
of  the  seller  or  transferrer  unless  pre- 
vious notice  shall  be  given  ten  days 
before  the  transfer  is  made.  The 
question  is:  Does  the  giving  of  a 
chattel  mortgage  on  a  stock  of  goods 
in  bulk  offend  the  provisions  of  that 
article?  In  other  words,  is  a  mort- 
gage either  a  sale  or  a  transfer  with- 
in its  meaning?  The  purpose  of  this 
article  of  the  statute  was  to  prevent 
an  insolvent  from  giving  a  secret  pref- 
erence to  one  or  more  of  a  number  of 
creditors.  It  is  clear  that  he  could 
not  make  a  sale  in  bulk  without  com- 
plying with  the  terms  of  the  statute; 
but,  if  he  may  mortgage  the  stock  to 
a  particular  creditor,  and  thereby  give 
the  latter  a  prior  right  to  thereafter 
have  the  stock  of  merchandise  sold 
in  bulk  and  the  proceeds  applied  to 
the  satisfaction  of  his  debt,  the  eva- 
sion of  the  statute  would  be  easy.  It 
is  not  likely  that  such  an  obvious 
opening  was  overlooked  by  the  legis- 
lature. .  .  .  While  a  mortgagee 
does  not  under  our  law  become  the 
holder  of  the  title  to  the  mortgaged 
property,  he  does  acquire,  by  virtue 
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of  a  transfer  from  the  owner,  some 
fixed  interest  in  the  property,  of  which 
he  cannot  be  devested  without  his  con- 
sent. Hence  we  conclude  that  mort- 
gaging a  stock  of  goods  in  bulk  is  a 
tnmsfer/  if  not  a  sale»  which  is  pro- 
hibited by  statute  except  upon  the 
conditions  named.  If  the  owner  of  a 
stock  of  goods  will  not  himself  be  per- 
mitted to  sell  it  in  bulk  until  the  no- 
tices provided  for  have  been  given, 
cfrtainly  he  cannot  confer  that  right 
npon  a  third  party,  or  upon  the  court 
in  the  judicial  foreclosure  of  tiie  mort- 
m&  He  will  not  be  permitted  to  do 
by  indirection,  through  another,  what 
he  could  not  himself  do  directly." 

And  a  similar  conclusion  has  been 
reached  in  Kansas.  Thus,  in  Linn 
County  Bank  v.  Davis  (reported  here- 
with) ante,  468,  the  court,  proceeding 
opon  the  theory  that  in  Kansas  the 
title  to  chattels  passes  by  the  execu- 
tion of  a  mortgage,  held  that  a  chattel 
mortgage  of  a  stock  of  merchandise,— 
at  least,  when  accompanied  by  a  trans- 
fer of  possession, — constituted  a  "sale 
or  disposal"  within  the  meaning  of  the 
Kansas  Bulk  Sales  Law.  However, 
this  decision  is  seemingly  not  in  actual 
conflict  with  the  majority  rule.  In 
fact  the  court  itself  said  that  the 
seemingly  contrary  conclusions 
reached  in  some  other  jurisdictions 
were  attributable  to  local  statutes  un- 
der which  the  mortgagor  of  chattels 
continued  to  be  their  owner. 

And  even  in  a  jurisdiction  such  as 
Uassacfausetts,  which  has  adopted  the 
general  rule  that  Bulk  Sales  Laws  do 
not  apply  to  chattel  mortgages  of  a 
stock  in  trade,  it  has  been  held  that 
where  a  chattel  mortgage  of  a  stock 
in  trade  was  immediately  followed  by 
a  release  of  the  equity  of  redemption, 
there  was  in  effect  a  conveyance  of  the 
legal  title  so  as  to  bring  the  trans- 
action within  the  meaning  of  the  Bulk 
Sales  Law,  although  not  made  in  bad 
faith.  Mills  v.  Sullivan  (1916)  222 
Mass.  587,  111  N.  E.  605. 

Like  the  general  rule  to  the  effect 
that  the  various  Bulk  Sales  Laws  do 
not  apply  to  the  giving  of  a  chattel 
nor^ge  on  a  stock  of  goods,  it  has 
Also  been  held  that  a  sale  of  a  stock 


of  goods  under  a  chattel  mortgage, 
executed  in  good  faith  for  a  valuable 
consideration,  is  not  invalidated  by  a 
statute  prohibiting  the  sale  or  trans- 
fer, ete.,  of  merchandise  in  bulk  in 
fraud  of  creditors.  Wasserman  v.  Mc- 
Donnell (1906)  190  Mass.  326,  76  N. 
E.  959;  Symons  Bros.  &  Co.  v.  Brink 
(1916)  187  Mich.  43,  153  N.  W.  359, 
reaffirmed  on  subsequent  appeal  in 
a916)  194  Mich.  389,  160  N.  W.  638; 
Schwartz  v.  King  Realty  &  Invest. 
Co.  (reported  herewith)  ante,  471; 
Dani^s  v.  Pacific  Brewing  &  Malting 
Go.  (1915)  86  Wash.  416, 160  Pac.  609; 
Drinkle  v.  Regal  Shoe  Co.  7  West. 
Week.  Rep.  194,  as  set  out  in  Can.  Ann. 
Dig.  (1914)  col.  695,  In  the  Wasser- 
man Case  the  theory  was  that,  since 
the  object  of  the  Massachusetts  Bulk 
Sales  Law  was  to  protect  creditors 
againtA  fraudulent  sales,  the  statute 
could  not  apply  where  the  mortgage 
was  given  in  good  faith  for  a  valuable 
consideration.  And  this  reasoning  was 
approved  in  Bymons  Bros.  &  Co.  v. 
Brink  (1916)  194  Mich.  889,  160  N.  W. 
638.  And  the  decision  in  Schwartz 
v.  King  Realty  &  Invest.  Co.  (report- 
ed herewith)  ante,  471,  is  upon  the 
ground  that  a  foreclosure  sale  is  a 
sale  under  a  superior  title,  wherefore 
it  is  not  within  the  mischief  intended 
to  be  remedied.  And  in  Drinkle  v. 
Regal  Shoe  Co.  7  West.  Week.  Rep. 
194,  as  set  out  in  Can.  Ann.  Dig. 

(1914)  col.  695,  supra,  the  theory 
seems  to  have  been  that  the  Bulk  Sales 
Act  under  consideration  was  not  in- 
tended to  destroy  a  securi^  such  as 
a  chattel  mortgage,  so  as  to  enable  the 
general  creditors  of  the  mortgagor  to 
share  equally  with  the  secured  credi- 
tor, the  mortgagee. 

And  Schwartz  v.  King  Realty 
&  Invest.  Co.  (reportfed  herewith) 
ante,  471,  is  authority  for  the  proposi- 
tion that  it  is  immaterial  whether  the 
sale  was  an  ordinary  bona  fide  fore- 
closure of  the  mortgage,  or  was  by 
the  joint  action  of  the  mortgagor  and 
the  mortgagee.  Likewise,  in  Daniels 
V.  Pacific  Brewing  &  Malting  Co. 

(1915)  86  Wash.  416,  150  Pac.  609, 
supra,  the  transfer  seems  to  have  been 
by  voluntary  agreement.      G.  J.  C. 
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KAUFMAN  BEEF  COMPANY.  FOR  USE  OF  TRAVELERS  INSUR- 
ANCE COMPANY,  et  al.,  Appts.. 

V. 

UNITED  RAILWAYS  &  ELECTRIC  COMPANY  OF  BALTIMORE  et  aL 

MatTfland  Court  of  Appeals  —  January  13,  1990, 
(—  Md.  — ,  109  Atl.  191.) 

Highway.  —  collision  with  obstruction  in  street  —  negligence. 

1.  The  driver  of  an  automobile  truck  who  permits  it  to  come  in  contact 
with  a  bundle  of  papers  in  the  street,  which  he  could  have  seen  in  ample 
time  to  avoid  the  otetacle,  is  guilty  of  such  negligence  as  to  prevent  hold- 
ing the  one  placing  the  papers  in  the  street  liable  for  the  resulting  injury 
to  the  driver. 

[See  note  on  this  questum  beginning  on  page  479.] 


Trial  —  instruction — s^regation  of 
facts  —  propriety. 

2.  Where  the  question  of  contribu- 
tory negligence  of  a  driver  of  a  motor- 
trucl^  who  was  injured  when  the  truck 
ran  over  a  bundle  of  papers  dropped 
from  a  street  car,  depended  upon  how 
long  before  the  truck  reached  the 
papers  they  were  droi^ed  from  the 
car,  a  prayer  directing  the  jury  to 
find  for  defendant  if  there  was  no  car 
immediately  ahead  of  the  truck  at  the 
time  it  struck  the  papers  is  proper, 
although  it  involves  a  segregation  of 
facts. 


•—when  facts  may  be  segregated. 

3.  A  prayer  may  segregate  a  partic- 
ular fact  for  the  consideration  of  the 
jury,  provided  the  facts  which  it  omits 
do  not  support  a  conclusion  different 
from  the  one  with  which  the  prayer 
is  concerned. 

[See  14  B.  G.  L.  780,  794.} 
—  prayer  to  withdraw  case  from  jury. 

4.  A  prayer  to  withdraw  the  case 
from  the  jury  so  far  as  it  affects  a 
defendant,  as  to  whom  there  is  no 
evidence  legally  sufficient  to  charge 
it  with  liability,  is  properly  granted. 

[See  26  R.  C.  L.  lOSC] 


Appeal  by  plaintiffs  from  a  judgment  of  the  Court  of  Common  Pleas  of 
Baltimore  City  (Ambler,  J.)  in  favor  of  the  defendant  railway  in  an  action 
brought  to  enforce  liability  for  the  death  of  an  employee  of  the  plaintiff 
company,  alleged  to  have  been  caused  by  defendants'  negligence.  Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  William  L.  Rawls  and  Mar-    Atl.  969;  Darby  Candy  Co.  v.  Hoff- 


bury,  Gosnell,  &  Wllliaras  for  appel- 
lants. 

Mr.  D.  K.  Este  Fisher,  for  appellee 
Curtis  Publishing  Company: 

In  order  to  hold  the  Curtis  Publish- 
ing Company  responsible  for  the  ac- 
cident, it  was  necessary  for  the  plain- 
tiffs to  prove  as  a  link  in  the  chain 
of  proof  that  the  bundle  of  papers  was 
placed  in  the  street  by  someone  who 
was  an  agent  of  the  company,  and  that 
in  so  doing  he  was  acting  in  the  line 
of  his  agency  in  his  principal's  busi- 
ness, rather  than  in  a  transaction  of 
his  own. 

Marshall  v.  Hanley,  4  Md.  498,  69 
Am.  Dec.  92;  Wilson  v.  Kelso,  116 
Md.  162,  80  Atl.  896;  Atwell  v.  Miller, 
11  Md.  348,  69  Am.  Dec.  206;  Baltimore 
&  0.  R.  Co.  V.  State,  71  Md.  690,  18 


berger,  111  Md.  84,  73  Atl.  565;  Adams 
V.  Cost,  62  Md.  264,  50  Am.  Rep.  211; 
Philadelphia,  B.  &  W.  R.  Co.  v.  Green, 
110  Md.  32,  71  Atl.  986;  Baltimore 
&  O.  R.  Co.  V.  Black,  107  Md.  642,  69 
Atl.  489;  Ewing  v.  Eider,  125  Md.  149. 
93  Atl.  409;  Diamond  State  Teleph. 
Co.  V.  Blake,  105  Md.  670,  66  Atl.  681; 
Firor  v.  Taylor,  116  Md.  69,  81  Atl. 
389,  2  N.  C.  C.  A.  561. 

The  chauffeur,  Ellsworth  Stickell, 
was  guilty  of  negligence  directly  con- 
tributing to  the  accident;  for,  under 
the  circumstances,  he  ought  to  have 
seen  and  avoided  the  package. 

Knight  V.  Baltimore,  97  Md.  647,  65 
Atl.  388. 

Messrs.  J.  Pembroke  Thorn  and  J. 
Stanislaus  Cook  for  other  appellees. 
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Umer,  J.,  delivered  the  opinion  of 
«»e  court : 

The  -appellant's  employee,  while 
*Qgaged  in  the  performance  of  his 
^ty  as  driver  of  its  motortruck, 
^  lulled  in  a  collision  of  the  truck 
^th  a  car  of  the  United  Railways  & 
*wectric  Company  of  Baltimore.  The 
*ccjdent  was  due  to  the  fact  that 
<wie  of  the  wheels  of  the  motortruck 
^  ov€r  a  bundle  of  Saturday  Eve- 
PJ^ar  i*osts  which  had  been  cast  into 
the  stx-eet  from  a  northibound  car, 
*Dd  t:>ie  truck,  which  was  also  pro- 
?M<*in«  northwardly,  had  its  steer- 
jBT^Ar  disarranged  by  the  jar  re- 
sulting from  its  contact  with  the 
packia^e  of  papers,  and  was  thus 
cau3«<i  to  swerve  from  its  course 
and  cioUide  with  a  street  car  on  the 
Mutlx— lx)und  track.  Compensation 
navixi^  been  awarded  to  the  depend- 
ifflts    c>f  the  deceased  employee  by 
the  S-fcate  Industrial  Accident  Com- 
missioji^  the  pending  subrogation 
smt,  permitted  by  statute  (Code, 

art-  X  Ol,  §  58,)  was  brought  by  the 
JfP^llant  as  employer  against  the 
iJnit^cj  Railways  &  Electric  Com- 
and  the  Curtis  Publishing 
r****I>wiy,  the  latter  corporation  be- 
^*»e  publisher  of  the  papers 
'  V?*  figured  in  the  accident. 

^  *^  "the  close  of  the  plaintiff's  testi- 
r'^S?^  a  verdict  was  directed  for  the 
J^J^is  Publishing  Company,  on  the 
that  no  evidence  had  been 
th  +         legally  sufficient  to  prove 
it;  was  responsible  in  any  way 
™^  tlic  injury  on  account  of  which 
^^^^ry  is  sought  in  this  suit.  The 
IT^*^     "then  proceeded  against  the 
li         Railways  Company,  and  re- 
2J?-^<1  in  an  undirected  verdict  in  its 

jj^**^  most  strongly  urged  excep- 
in  the  record  was  taken  to  the 
F^'^ting,  on  behalf  of  the  remain- 
*^^^«fendant,  of  a  prayer  which  is 
>JS       involve  an  improper  and  in- 
Jtarious  segregation  of  facts.  In  or- 
"that  the  prayer  may  be  under- 
"^J^  in  its  relation  to  the  issue 
T^^ch  developed  at  the  trial,  only  a 
wief  reference  to  the  testimony  is 
wqoired. 
'Hie  principal  witness  for  the 


plaintiff  was  Thomas  Lewis,  who 
testified  that  he  was  seated  in  the 
motortruck  beside  the  driver  whose 
life  was  lost  in  the  accident,  and  that 
the  bundle  of  papers  was  dropped  off 
the  moving  north-bound  street  car 
just  as  the  front  of  the  truck  was 
about  opposite  the  rear  end  of  the 
car,  and  that  there  was  not  sufficient 
time  for  the  driver  of  the  truck  to 
avoid  the  obstacle  thus  placed  in  his 
way.  The  accident  happened  in  the 
afternoon,  and  the  package  was  a 
plainly  visible  object  in  the  street. 
But  the  testimony  of  Lewis  that  it 
was  thrown  from  the  car  when  the 
truck  was  too  close  to  turn  aside 
from  the  obstruction  tended  to  re- 
lieve the  driver  of  any  imputation  of 
contributory  negligence.  All  the 
other  witnesses,  however,  on  both 
sides  of  the  case,  who  were  ques- 
tioned on  the  subject,  testified,  in 
effect,  that  the  car  from  which  the 
papers  were  dropped  had  gone 
northward  some  time  before  the 
truck  reached  the  place  where  they 
were  deposited.  According  to  this 
testimony  there  was  ample  oppor- 
tunity for  the  driver  of  the  truck  to 
see  and  avoid  the  obstacle.  If,  in 
fact,  the  package  had  been  thrown 
into  the  street  and  was  visible  to  the 
driver  long  before  he  arrived  at  the 
spot  where  it  was  lying,  there  could 
be  no  escape  from  the  conclusion 
that  in  allowing  one  of  the  wheels  of 
the  truck  to  run  over  it  he  directly 
contributed  to  his  fatal  injury.  If  it 
was  primary  negligence  for  the  mo- 
torman  on  the  street  car  to  drop  the 
bundle  of  papers  in  the  street,  it  was 
certainly  contributory  negligence  on 
the  part  of  the  chauffeur  to  fail  to 
avoid  that  object,  provided  there 
were  time  and  space  to  accomplish 
that  result  by  the  exercise  of  due 
care.  The  same  possibility  of 
danger  to  traffic  which  would  make 
it  negligent  for  the  motorman  to 
place  such  an  object  in  the  street 
would  make  it  mcumbent  ux>on  those 
using  the  street  to  exercise  a  proper 
degree  of  care  to  avoid  the  dianger. 
It  is  an  undisputed  fact  that  the 
package  could  be  seen  from  a  consid- 
erable distance.  A  driver  who  failed 
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to  turn  aside  from  such  an  impedi- 
ment would  be  chargeable  with  neg- 
ligence directly  contributing  to  in- 
jury sustained  from 
Srif.7oY  with  contact  with  it,  un- 
obBtrwitioB  i»  less  he  was  depnved 
B^iv^aee.  of  the  Opportunity 
to  discover  its  pres- 
ence and  escape  the  danger  by  cir- 
cumstances for  which  he  was  not 
responsible.  Knight  v.  Baltimore, 
97  Md.  647.  55  Atl.  388. 

The  question,  therefore,  as  to 
whether  the  parcel  of  papers  was 
thrown  into  the  street  from  a  car 
passing  just  ahead  of  the  motor- 
truck became  a  decisive  inquiry  in 
the  case.  It  was  a  question  of  fact 
upon  which  the  whole,  issue  of  con- 
tributory negligence  depended.  The' 
defendant  consequently  proposed  by 
one  of  its  prayers  to  have  the  jury 
instructed  to  render  a  verdict  in  its 
favor,  if  they  should  find  "that  there 
was  no  north-bound  car  immediately 
opposite  or  ahead  of  the  truck  at  the 
time  the  truck  struck  the  bundle  of 
papers."  This  was  a  simple  and 
practical  way  of  presenting  one  of 
the  important  issues  of  fact  which 
the  jury  had  to  determine.  As  de- 
cisive of  the  question  of  contrib- 
utory negligence,  it  was  sufficient 
for  the  jury  to  find  whether  the 
north-bound  car  from  which  the 
papers  were  thrown  was  immediate- 
ly opposite  or  ahead  of  the  motor- 
trudc.  If  this  was  the  fact,  as  the 
plaintiff's  witness  Lewis  testified, 
then  contributory  negligence  on  the 
part  of  the  driver  could  not  be  in- 
ferred. But  if  the  jury  believed  the 
testimony  of  the  other  witnesses 
that  the  car  which  had  carried  the 
papers  was  far  beyond  the  scene  of 
the  accident  when  it  occurred,  and 
that  hence  the  package  must  have 
been  in  the  street  for  a  period  of 
time  which  afforded  the  driver  of 
the  truck  ample  opportunity  to  see 
and  avoid  it  in  the  exercise  of 
ordinary  care,  then  the  inference  of 
contributory  negligence  was  inevi- 
Uble. 

The  prayer  referred  to  undoubted- 


ly involved  a  segregation  of  facts^ 
but  that  did  not       ,  , 
render  it  objection-  7,^f,""-'"*'-«- 


able  in  view  of  the  ^j^Mr!*^'~ 
conditions  we  have 
described.  The  conclusion  which  it 
permitted  could  be  reached  consist* 
ently  witli  all  the  other  facts  as  to 
which  testimony  had  been  offered. 
A  prayer  may  segregate  a  particular 
fact  for  the  consideration  of  the 
jury,  provided  the 
facts  which  it  omits  Mar 
do  not  support  a 
conclusion  different  from  the  one 
with  which  the  prayer  is  concerned. 
Hart  V.  Leitch,  124  Md.  83,  91  Atl. 
782;  Dolby  v.  Laramore,  121  Md. 
624, 89  Atl.  442 ;  Darrin  v.  Whitting- 
ham,  107  Md.  52,  68  Atl.  269.  This 
rule  was  not  violated  by  the  grant- 
ing of  the  prayer  in  question.  It 
really  submitted  the  only  theory  as 
to  the  absence  of  contributory  negli- 
gence upon  which  the  plaintiff  could 
rely.  The  only  evidence  which  tend- 
ed to  exonerate  the  chauffeur  from 
such  negligence  was  that  whjch  de- 
scribed the  car  from  which  the 
papers  were  dropped  as  being  just 
beyond  the  truck  when  the  package 
was  thrown  from  the  front  plat- 
form. This  evidence  was  taken  into 
full  consideration  by  the  prayer. 
The  plaintiff  was  not  prejudiced  by 
the  omission  of  the  prayer  to  deal 
with  the  effect  of  the  other  evi- 
dence, all  of  which  was  unfavorable 
to  the  plaintiff's  theory  in  reference 
to  the  issue  to  which  the  prayer  wAs 
directed. 

The  only  other  granted  prayer  of 
the  defendant  submitted  the  ques- 
tion of  contributory  negligence  to 
the  jury,  in  general  terms  and  in  the 
usual  form.   There  was  no  evidence 
legally  sufficient  to  charge  the  Cur- 
tis Publishing  Company  with  any 
responsibility  for  the  accident,  and 
the  prayer  to  withdraw  the  case 
from  the  jury  as  to  _pr.yer  t« 
that  defendant  was  withdraw  cu« 
properly  granted. 
But  it  is  evident  that  a  different  rul- 
ing on  this  prayer  would  not  have 
aided  the  plaintiff,  as  it  could  not 
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have  affected  the  issue  presented  to 
the  jury,  or  the  verdict  rendered, 
under  the.  prayer  we  have  first  con- 
sidered. There  was  no  error  in  the 
exclusion  of  the  evidence  to  which 


the  four  remaining  exceptions  refer. 
They  are  rendered  unimportant  by 
our  disposition  of  the  other  ques- 
tions raised  by  the  record. 
Judgment  affirmed,  with  costs. 


ANNOTATION. 


ContrSmUury  neflJigMice  of  one  in^ed  by  striking  object  temporarily  de- 
posited in  street 


This  note  does  not  include  cases  in- 
Tolving  injury  received  in  running 
into  building  material  deposited  in 
streets,  or  from  running  into  appli- 
ances or  materials  standing  in  a 
street,  to  be  used  in  its  repair. 

No  general  rule  can  be  laid  down 
as  to  what  constitutes  contributory 
negligence  on  the  part  of  one  injured 
by  striking  an  object  temporarily  de- 
posited in  the  street,  since  it  depends 
upon  the  particular  facts  of  each  in- 
dividual case.  The  point  under  dis- 
russion  resolves  into  the  question 
whether^  in  the  exercise  of  ordinary 
care,  the  person  injured  should  have 
seen  and  avoided  the  object  struck, 
and  this  question  is  usually  one  of  fact 
for  the  jury. 

His  negligence  may  depend,  as  in 
the  reported  case  (Kaufman  Beef  Co. 
T.  United  R.  &  Elecibic  Co.  ante,  476) . 
upon  whether  the  object  was  deposited 
in  the  street  a  sufficient  length  of  time 
before  it  was  struck,  so  as  to  permit 
the  one  injured  to  have  avoided  it.  In 
this  case,  the  driver  of  an  automobile 
truck  permitted  it  to  come  in  contact 
with  a  bundle  of  magazines  thrown  off 
a  street  car,  thereby  causing  the  truck 
to  collide  with  another  street  car,  and 
the  jury  found  that  the  bundle  had 
been  deposited  in  the  street  a  suffi- 
cient length  of  time  before  the  ap- 
proach of  the  truck  to  have  enabled  its 
driver  to  have  avoided  the  package, 
•which  was  plainly  visible  to  him,  and 


that  he  was  therefore  guilty  of*  con- 
tributory negligence. 

Or  the  negligence  of  one  injured  by 
striking  an  obstacle  in  the  street  may 
depend,  where  there  is  no  dispute  as 
to  how  long  it  has  lain  there,  upon 
whether  it  is  of  such  a  size  or  charac- 
ter as  to  be  readily  noticed,  as  in  the 
case  of  Overhouser  v.  American  Cere- 
al Co.  (1902)  118  Iowa,  417,  92  N.  W. 
74,  in  which  it  was  held  that  the  neg- 
ligence of  a  bicyclist  who  ran  into  a 
small  stone  dropped  from  a  wagon  was 
a  question  for  the  jury. 

Or  contributory  negligence,  where 
the  length  of  time  the  object  had  been 
in  the  street  is  not  involved,  may  de- 
pend on  the  rate  of  speed  at  which  the 
person  injured  was  traveling,  as  in  the 
case  of  Jefson  v.  Crosstown  Street  R. 
Co.  (1911)  72  Misc.  103,  129  N.  Y. 
Supp.  233,  where  the  fact  that  the 
automobile  in  which  the  plaintiff  was 
riding  was  rushing  through  the  street 
at  the  rate  of  60  or  more  miles  an  hour 
defeated  his  recovery  of  damages  for 
injuries  in  an  accident  caused  by  the 
automobile  striking  a  bundle  of  news- 
papers thrown  into  the  street  from  a 
street  car. 

And  it  was  held  in  Overhouser  v. 
American  Cereal  Co.  (Iowa)  supra, 
that  the  fact  that  a  bicyclist,  on  strik- 
ing a  stone  in  the  street,  was  riding 
at  a  rate  of  7  miles  an  hour  was  not 
negligence  as  matter  of  law. 

G.  V.  L 
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WILL  BUGG,  Appt, 

V, 

TOWN  OF  UOULKA. 
Mimlaalppl  Supreme  Court  (In  Banc)—Aprtt  tO,  1920, 
(—  Miss.  — ,  84  So.  387.) 

Witness  —  deaf-mute. 

1.  If  deaf-mutes  have  sufficient  understanding  to  comprehend  ^ts 
about  which  they  undertake  to  speak,  and  appreciate  the  sanctity  of  an 
oath,  they  may  give  evidence  by  signs,  or  through  an  interpreter,  or  in 
writing,  and  such  testimony,  through  an  interpreter,  is  not  hearsay. 

[See  note  on  this  question  beginning  on  page  482.] 


Evidence  —  book  of  ordinajnces. 

2.  On  the  trial  of  a  defendant 
charged  with  the  violation  of  a  munic- 
ipal ordinance,  a  book  identiiied  by 
the  mayor  as  the  ordinance  book  in 
which  all  ordinances  of  the  municipal- 
ity are  kept  and  recorded,  and  there 
is  nothing  in  the  evidence  to  impeach 
the  document  as  a  public  record,  is 
competent  testimony  to  prove  the  ex- 
istence of  the  ordinance  in  question; 
and,  in  the  absence  of  evidence  to  the 

Headnotes  by  Stevens,  J. 


contrary,  at  least  makes  a  prima  facie 
case  that  the  ordinance  is  one  duly 
passed  and  in  existence. 

[See  10  R.  C.  L.  1115;  19  R.  C.  L. 
908.] 

—  of  deaf-mute. 

3.  The  evidence  of  a  deaf-mute 
given  through  an  interpreter  is  ad- 
missible if  the  interpreter  understands 
the  signs  usually  employed  by  the 
witness  and  can  well  and  truly  inter- 
pret the  meaning. 


Appeal  by  defendant  from  a  judgment  of  the  Circuit  Court  for  Chicka- 
saw County  (Crum,  J.)  convicting  him  of  violation  of  an  ordinance  of  the 
plaintiff  town,  by  unlawfully  and  feloniously  stealing  meat.  Affinaed. 

The  facts  are  stated  in  the  opinion  of  the  court. 


Mr.  J.  E.  Harrington,  for  appellant: 

The  burden  is  upon  the  city  to  show 
that  it  has  a  valid  ordinance. 

Morris  v.  Greenwood,  73  Miss.  430, 
19  So.  106 ;  Sample  v.  Verona,  94  Miss. 
264,  48  So.  2;  Corinth  v.  Sharp,  107 
Miss.  696.  65  So.  888. 

These  ordinances  must  be  proved, 
and  the  court  will  not  take  judicial 
notice  of  the  same. 

Naul  V.  McComb  City,  70  Miss.  699, 
12  So.  903. 

It  was  error  to  allow  the  interpreter 
to  testify  to  the  answers,  when  he 
stated  that  there  were  questions  and 
answers  that  he  might  not  be  able  to 
give  on  cross-examination. 

Mask  V.  State,  32  Miss.  405;  Wal- 
ton v.  State,  87  Miss.  303,  39  So.  690; 
40  Cyc.  2473,  2476. 

Mr.  J.  H.  Ford  for  appellee. 

Stevens,  J.,  delivered  the  opinion 
of  the  court: 

Appellant  was  charged  with  the 
violation  of  an  ordinance  of  the  town 


of  New  Houlka,  the  affidavit  before 
the  mayor  charging  that  the  defend* 
ant  did  "unlawfully,  wilfully,  and 
feloniously  take,  steal,  and  cairy 
away  a  certain  lot  of  meat,  bacon, 
hams,  and  shoulder  of  meat,"  the 
property  of  Bill  Dummy,  alias  Wil- 
liam DMH^en,  of  the  value  of  $20. 

On  the  trial  of  the  appeal  in  the 
circuit  court  appellant  was  con- 
victed, and  now  challenges  the  cor- 
rectness of  the  learned  circuit 
court's  judgment  under  four  assign- 
ments of  error:  First,  the  alleged 
failure  of  the  town  to  prove  a  valid 
ordinance ;  second,  that  the  evidence 
was  insufficient ;  third,  that  the  trial 
court  permitted  the  prosecutor.  Bill 
Dummy,  a  deaf-mute,  to  testify 
through  an  interpreter;  it  is  allege:! 
that  both  the  witness  and  the  inter- 
preter were  incompetent;  fourth,  it 
is  said  that  the  affidavit  was  aworn 
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out  before  the  mayor  of  New 
Hoolka,  whUe  the  judgment  of  con- 
viction was  rendered  by  the  mayor 
of  Houlka.  ■ 

On  the  trial  the  mayor  of  New 
Houlka  was  introduced,  and  testified 
that  th.^  town  kept  an  ordinance 
book,  and  that  all  ordinances  of  the 
town  were  recorded  and  appeared 
of  record  in  the  ordinance  book; 
that  the  ordinance  book  was  deliv- 
ered to  him  as  such  when  he  was  in- 
ducted into  the  mayor's  office,  and 
had  l>een  in  his  possession  ever 
since.  Ordinance  No.'  14  was  there- 
upon identified  by  the  mayor  and 
read  to  the  jury.  This  ordinance 
states  upon  its  face  that  it  was  duly 
passed  at  a  regular  meeting  of  the 
town  council.  It  was  in  due  form 
and  appeared  to  be  valid  upon  its 
face.  This  showing  is  not  denied  by 
counsel  for  appdlaiit,  but  it  is  in- 
sisted that  the  mayor  on  cross-ex- 
amination admitted  that  he  was  not 
present  when  the  ordinance  was 
|tassed,  and  could  not  of  his  own 
knowIcMdsre  testify  that  the  ordinance 
was  in  fact  passed,  and,  further, 
that  the  minutes  of  the  town  eoundl 
showing  the  passage  of  the  ordi- 
nance -were  hot  introduced. 

The  ordinance  book  was  sufficient- 
ly identified  by  the  mayor,  and  it  was 
vouched  for  as  a  genuine  public 
B^-fdMo^  record.  There  was 
i>*->fe  o<  no  effort  to  impeach 

w>^iM«»«M.        ^jj^  document,  and 

the  ordinance  is  properly  in  evi- 
dence. There  was  at  least  a  prima 
facie  case  on  this  point. 

It  is  contended  that  the  evidence 
of  Bill  Dummy,  alias  Will  Darden, 
was    incompetent.  ,  The  objection 
appears  to  go  both  to  the  compe- 
tency of  the  witness  and  of  the  in- 
terpreter, one  Wilber  Walker.  The 
court  examined  the  interpreter  for 
the  purpose  of  inquiring  into  his 
competency,  and  in  tiie  course  of  this 
examination  tiie  interpreter  stated 
that  there  were  several  deaf-mutes 
in  the  neighborhood,  that  there  was 
a    method   of  commuincation  by 
signs,  and  that  the  witness  was 
familiar  with  this  method  of  com- 
munication, and  was  in  fact  able  to 
9  A.L.R.— 31. 


HOULKA.  481 

at  So.  ssT.t 

communicate  and  carry  on  a  conver- 
sation with  them  through  signs. 
The  witness,  however,  admitted  on 
cross-examination  that  there  were 
some  questions  that  he  felt  sure  he 
could  not  ask,  and  there  might  be 
some  answers  he  could  not  interpret. 
'  From  the  testimony  itself  it 
affirmatively  appears  that  all  ma- 
terial questions  and  , answers  were 
propounded  and  interpreted  by  the 
witness,  and  there  is  no  showing  on 
this  appeal  that  the  deaf-mute  did 
not  testify  to  all  material  facts  with- 
in his  knowledge  pertaining  to  issues 
in  the  case.  In  one  or  two  instances 
the  interpreter  was  unable  to  put 
the  question  in  the  form  in  which 
counsel  asked  them,  but  the  omis- 
sions relate  to  inquiries  more  or  less 
immaterial.  There  was  a  search 
warrant  sworn  out,  and  the  officer 
making  the  search  testified  to  acts 
which  tended  strongly  to  prove  the 
guilt  of  the  accused.  So  it  is  that 
the  testimony  of  Bill  Dammy  was 
strongly  corroborated. 

It  }s  stated  in  Wharton's  Criminal 
Evidence  10th  ed.  vol.  1,  §  375: 
"Deaf-mqtes;  Competency  as  Wit- 
nesses.— Deaf-mutes  were  formerly 
regarded  as  idiots,  and  therefore  in- 
conyjetent  to  testify,  but  to-day  this 
presumption  has  disappeared,  and 
the  modem  doctrine  is  that,  if  they 
have  sufficient  un- 
derstanding to  com- 
prehend  the  facts  as 
to  which  they  speak,  and  appreciate 
the  sanctity  of  an  oath,  they  can 
give  evidence  by  signs,  or  through 
an  interpreter,  or  in  writing.  He 
can  express  himself  in  writing  if, 
through  this  means,  he  can  be  more 
clearly  understood,  or  through  '& 
sworn  interpreter  by  whom  his 
signs  can  be  interpreted.  .  .  . 
Such  testimony,  though  made 
through  interpretation,  is  not  hear- 
say, nor  is  it  excluded  by  the  fact 
that  the  witness  can  write." 

Mr.  Blackstone  stated,  in  sub- 
stance, that  one  who  was  bom  deaf 
and  dumb  was  presumed  to  be  in- 
capable of  understanding  and  was 
considered  in  law  an  idiot.  But  such 
a  doctrine  was  announced  at  a  time 
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when  eleemosynary  institutions 
were  few  and  when  there  was  no 
adequate  system  of  education  for 
deaf-mutes.  The  doctrine  an- 
nounced in  Blackstone's  day  has 
been  largely  relaxed,  if  not  alto- 
gether abolished,  and  deaf  and  dumb 
persons  are  now  generally  accepted 
as  competent  witnesses.  Of  course, 
the  showing  must  be  made  in  any 
S^ven  case  that  the  witness  has  a 
system  of  conununication,  and,  if 
otherwise  competent,  his  testimoi^ 
is  received.  So  much  for  the  testi- 
mony of  the  deaf-mute. 

There  is  no  merit,  we  think,  in 
the  argument  that  the  interpreter 
was  incompetent.  It  has  been  ruled 
that  the  intcurpreter  for  a  deaf  and 
dumb  person  need  not  be  an  expert 
if  he  can  sufficiently  understand  the 
signs  usually  em- 
ployed by  the  wit- 
ness, and  can  well 
and  truly  interpret  the  meaning. 
There  is  no  objection  in  this  case  to 


the  relationship  or  interest  of  the  in- 
terpreter, and  could  be  none.  No 
material  prejudice  of  appellant's 
rights  is  shown. 

On  the  competency  of  the  deaf- 
mute  we  refer  to  State  v.  Weldon,  24 
L.R.A.  126,  and  case  note  (39  S.  C. 
318,  17  S.  E.  688). 

On  the  competency  of  the  inter- 
preter and  the  admissibility  of  evi- 
dence through  an  interpreter,  we  re- 
fer to  Ck>m.  V.  Vose,  17  L.R.A.  813, 
and  case  note  (157  Mass.  393,  32 
N.  E.  355),  and  likewise  to  the  case 
note  to  State  v.  Fong  Loon,  found  in 
L.R.A.1916F,  1206. 

The  testimony  is  amply  sufficient 
to  support  a  conviction.  The  record 
affirmatively  shows  that  the  prose- 
cution was  before  the  mayor  of  New 
Houlka.  and  the  judgment  of  convic- 
tion appealed  from  is  in  favor  of 
New  Houlka.  There  can  be  no 
merit,  therefore,  in  the  contention 
that  the  record  e^owb  two  towns. 

Affirmed. 


ANNOTATION. 
Deaf^nmte  at  a  wiliiwii 


Lord  Hale  in  bis  Pleas  of  the  Grown 
(1  Hale,  P.  C.  34)  states  that  the  pre- 
sumption of  law  in  ancient  times  was 
that  deaf-mutes  so  bom  were  idiots, 
which,  of  course,  would  render  them 
incompetent  to  testify,  and  refers  for 
authority  to  chap.  14  of  the  Laws  of 
King  Alfred,  where,  according  to 
Greenleaf  on  Evidence,  §  366,  it  was 
said :  **Si  quis  mutus  vel  surdus  natua 
sit,  ut  peccata  sua  conflteri  nequeat, 
nec  inficiari,  emendet  pater  scelera 
ipsius."  And  the  rule  as  stated  by 
Lord  Hale  was  approved  in  Rex  v. 
Steel  (1787)  1  Leach,  C.  L.  (Eng.) 
451. 

But  this  former  legal  presumption  of 
idiocy  has  largely  if  not  entirely  dis- 
appeared, or,  at  least,  has  been  so  far 
modified  as  to  merely  require  that  the 
party  calling  a  deaf-mute  as  a  witness 
show  certain  qualification;  such  as 
understanding  as  to  the  nature  of  an 
oath  and  intelligence  sufficient  to  per- 
mit receiving  and  communicating  ideas 


regarding  facts  in  controversy.  For 
instance,  in  State  v.  Howard  (1893) 
118  Mo.  127,  24  S.  W.  41,  it  was  said 

that  the  presumption  tiiat  a  person 
deaf  and  dumb  from  birth  should  be 
deemed  an  idiot  does  not  seeni  to  ob- 
tain in  modern  practice.  And  see  to 
the  same  effect  Cowley  v.  People  (1881) 
83  N.  Y.  478,  38  Am.  Rep.  464.  And 
Mr.  Justice  Gould  in  Rex  v.  Steel 
(Eng.)  supra,  said:  "Yet  that  pre- 
sumption may  be  repelled  by  evidence 
of  that  capacity  to  understand  by  signs 
and  tokens  which  it  is  known  that  per- 
sons thus  afflicted  frequently  possess 
to  a  very  great  extent."  And  in  fact 
the  modern  and  generally  accepted 
rule  is  to  the  effect  that  deaf-mutes 
are  competent  witnesses  where  they 
bave  sufficient  knowledge  to  under- 
stand and  appreciate  the  sanctity  of  an 
oath  and  comprehend  the  facts  as  to 
which  they  wish  to  speak,  and  are 
capable  of  communicating  tiieir  ideas 
with  respect  thereto. 
Arkansa& — Dobbins  v.  Little  Rock 
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R.  A  Electric  Co.  (1906)  79  Ark.  86, 
96  S.  W.  794,  9  Ann.  Cas.  84. 

Colorado.—Ritchey  v.  People  (1896) 
23  Colo.  314.  47  Pac.  272,  rehearing 
denied  in  (1896)  23  Colo.  323,  47  Pac. 
884. 

Connecticut— State  v.  DeWoU 
(1830)  8  Conn.  98,  20  Am.  Dec.  90. 

Illinois. — See  People  t.  Weston 
(1908)  236  111.  104,  86  N.  E.  188. 

Indiana. — Snyder  v.  Nations  (1840) 
5  Blackf.  295;  Skaggs  v.  State  (1886) 
108  Ind.  63,  8  N.  E.  695. 

Iowa.— State  v.  Butler  (1912)  157 
Iowa.  163,  138  N.  W.  383  (dictum). 
And  see  State  t.  Burns  (1899)  — 
Iowa,  — ,  78  N.  W.  681;  and  State  v. 
Rohn  (1909)  140  Iowa,  640,  119  N.  W. 
88. 

Massachusetts. — See  Com.  v.  Hill 
(1817)  14  Mass,  207. 

Mississii^L — BVQQ  v.  HoULKA  (re- 
ported herewith)  ante,  480.' 

MissoorL—State  v.  Howard  (1898) 
118  Mo.  127.  24  S.  W.  41 ;  State  v.  Smith 
(1907)  203  Mo.  695,  102  S.  W.  526. 

New  York, — ^People  v.  McC^ 
C1846)  1  Denio,  19;  Cowley  v.  People 
(1881)  83  N.  Y.  478.  38  Am.  Rep.  464 
4  dictum). 

South  Carolina.— State  v.  Weldon 
(1893)  39  S.  C.  818,  24  L.R.A.  126,  17 
S.  E.  688. 

Termimt — See  Quinn  t.  Halbert 
n882)  55  Vt.  224. 

England. — Rex  v.  Jones  (1773)  1 
Leach,  C.  U  102;  Ruston's  Case  (1786) 
1  Leach,  C.  L.  408 ;  Rex  v.  Steel,  supra; 
Martin's  Case  (1823)  as  set  out  in  2 
Alison,  Crim.  Law  Pr.  of  Scotland, 
436;  Morrison  v.  Lennard  (1827)  3 
Car.  &  P.  127;  Bartholomew  v.  Cteorge 
riSSl)  Kent,  Sp.  Ass.  1851,  M.  S.,  as 
set  oat  in  1  Best  on  Evidence,  Mor- 
gan's ed.  p.  226. 

The  fact  that  difficulty  attends  the 
examination  of  a  deaf-mute  is  no  rea- 
son for  excluding  his  testimony.  Rit- 
chey  V.  People  (1896)  23  Colo.  314,  47 
Pac.  272.  rehearing  denied  in  (1896) 
23  Colo.  323, 47  Pac.  384  And  see  Rus- 
ton's  C&ae  (1786)  1  Leach,  C.  L. 
(Eng.)  408. 

However,  as  indicated  in  the  modem 
rule  as  above  stated,  a  deaf-mute,  in 
order  to  be  a  competent  witness,  must 
have  sufficient  intelligence  to  be  able 


to  understand  the  nature  of  an  oath 
and  to  communicate  in  some  manner 
with  the  court.  Thus,  in  Reg.  v.  O'Bri- 
en (1845)  1  Cox,  C.  C.  (Eng.)  185,  it 
was  held  that  a  deaf  and  dumb  person 
could  not  testify  as  a  witness  where 
she  could  not  be  made  to  understand 
clearly  the  precise  terms  and  nature  of 
an  oath,  and  this  although  she  was  in- 
telligent and  capable  of  communicat- 
ing and  receiving  information  gen- 
erally by  signs.  And  in  Territory  v. 
Duran  (1884)  3  N.  Bl  189,  3  Pac.  63, 
where  a  deaf-mute  eight  or  nine  year» 
of  age  was  offered  as  a  witness,  it  was 
held  that  he  was  incompetent,  it  ap- 
pearing that  he  had  jiever  been  ed- 
ucated, and  could  not  be  made  to 
understand  the  nature  of  an  oath,  and 
in  fact  could  not  make  himself  under- 
stood except  as  to  most  ordinary  every- 
day wants,  and  this  only  by  gestures 
which  in  a  limited  way  were  under- 
stood by  the  other  members  of  his  in- 
dividual family.  On  the  other  hand, 
in  State  v.  Smith  (1907)  203  Mo.  696, 
102  S.  W.  526,  in  passing  upon  the 
question.  What  degree  of  intelligence 
is  essential?  it  was  held  that  a  deaf 
and  dumb  person  possessing  the  in- 
telligence of  a  child  nine  or  ten  years 
of  age  is  a*  competent  witness. 

Matbod  of  tmklng  tutlmony. 

It  has  been  said  that  a  court  has 
the  inherent  power  to  elict  testimony 
from  a  competent  deaf-mute  by  what- 
soever means  necessary  to  the  end  to 
be  obtained  (State  v.  Howard  (1893) 
118  Mo.  127,  24  S.  W.  41),  and  that  the 
manner  in  which  the  examination  of  a 
deaf-mute  should  be  conducted  is  a 
matter  to  be  regulated  and  controlled 
by  the  trial  court  in  its  discretion 
(Skaggs  V.  State  (1886)  108  Ind.  63, 
8  N.  E.  695).  However,  it  has  also 
been  said  that  the  best  method  should 
be  adopted.  Dobbins  v.  Little  Rock 
R.  &  Electric  Co.  (1906)  79  Ark.  85, 
95  S.  W.  794,  9  Ann.  Cas.  84;  Morrison 
V.  Lennard  (1827)  3  Car.  &  P.  (Eng.) 
127.  And  there  is  author!^  to  the 
effect  that  the  method  adopted  will  not 
be  reviewed  by  an  appellate  court  in 
the  absence  of  a  showing  that  the  com- 
plaining parly  was  in  some  way  in- 
jured by  reason  of  the  particular  meth- 
od adopted.    Skaggs  v.  State  (1886) 
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108  IiuL  58, 8  N.  E.  695.  In  fact  it  has 
been  said  that,  in  the  absence  of  a 
showing  as  to  what  constituted  the 
best  method  of  taking  a  deaf-mute's 

testimony,  it  will  be  presumed  on  ap- 
peal that  the  trial  court  adopted  the 
best  method.  Dobbins  v.  Little  Rock 
it.  &  Electric  Co.  (Ark.)  supra. 

As  is  stated  in  the  authorities  ap- 
proved in  the  reported  case  (Bugg  v. 
HouLKA,  ante,  480),  the  general  rule  is 
that  deaf-mutes  who  are  competent  to 
testify  may  give  evidence  by  signs, 
or  through  an  interpreter,  or  in  writ- 
ing. And  for  general  statements  to 
the  same  effect,  see  State .  v.  Butler 
(1912)  157  Iowa,  163,  138  N.  W.  ?8a!; 
State  V.  Howard  (1893)  118  Mo.  127. 
24  S.  W.  41;  State  v.  Weldon  (1893) 
39  S.  C.  318,  24  LJI.A.  126,  17  S.  £. 
688;  and  Bartholomew  v.  George 
(1851)  Kent,  Sp.  Ass.  1851,  M.  S. 
(Eng.)  as  set  out  in  1  Best  on  Evi- 
dence, Morgan's  ed.  p.  226. 

More  specifically  it  has  been  held 
that  a  deaf-mute  who  can  read  tivA 
write  pay  testify  through  that  mar 
dium.  Thus,  in  Ritchey  v.  People 
(1896)  23  Colo.  314,  47  Pac.  272,  re- 
hearing denied  in  (1896)  23  Colo.  323, 
47  Pac.  384,  a  deaf-mute  was  examined 
by  submitting  to  him  written  ques- 
tions, to  which  he  replied  in  writing, 
■which  questions  and  answers  were  then 
read  to  the  jury.  And  generally  to 
the  same  effect  see  State  v.  Howard 
(Mo.)  and  Morrison  v.  Lennard  (Eng.) 
.supra. 

And  the  general  rule  is  that  the 
evidence  of  a  deaf-mute  who  can  be 
communicated  with  by  signs  may  be 
taken  through  an  interpreter  who 
understands  such  signs  and  can  in- 
terpret them  to  the  court  Snyder  v. 
Nations  (1840)  6  Blackf.  (Tnd.)  296; 
Skaggs  V.  State  (1886)  108  Ind.  53, 
8  N.  E.  695;  State  v.  Burns  (1899)  — 
Iowa,  — ,  78  N.  W.  681 ;  State  v.  Smith 
(1907)  203  Mo.  695,  102  S.  W.  526; 
BuGG  v.  HouLKA  (reported  herewith) 
ante,  480;  People  v.  McGee  (1845)  1 
Denio  (N.  Y.)  19;  State  v.  Weldon 
(1893)  39  S.  C.  318,  24  L.R.A.  126, 
17  S.  E.  688;  Rex  v.  Jones  (1773) 


I  Leach,  C.  L.  (Eng.)  102;  Huston's 
Case  (1786)  1  Leach,  C.  L.  (Eng.) 
408:  Rex  V.  Steel  (1787)  1  Leach, 
C.  L.  (Eng.)  451;  Martin's.  Case 
(1823)  as  set  out  in  Alison's  Crim. 
Law  Pr.  of  Scotland,  436;  Morrison 
V.  Lennard  (Eng.)  supra.  And  see 
Com.  v.  Hill  (1817)  14  Maes.  207,  and 
Quinn  v.  Halbert  (1882)  55  Vt.  224. 
And  it  has  been  held  that  it  is  per- 
missible to  take  the  testimony  of  a 
deaf-mute  through  an  interpreter  by 
.  signs  notwithstanding  the  evidence 
could  have  been  written.  Dobbins  v. 
Little  Rock  R.  &  Electric  Co.  (1906) 
79  Ark.  85,  95  S.  W,  794,  9  Ann.  Cas. 
84;  Stote  v.  DeWolf  (1830)  8  Conn. 
93,  20  Am.  Dec.  90;  State  v.  Howard 
(1893)  118  Ho.  127.  24  S.  W.  41;  Bar- 
tholomew T.  George  (1851)  Kent,  Sp. 
As;s.  1851,  M.  S.  (Eng.)  as  set  out  in 
i  Best  on  Evidence,  Morgan's  ed.  p. 
226.  At  least  where  there  is  no  show- 
ing that  the  interpretation  by  signs  is 
not  the  better  method.  Dobbips  v. 
Little  Rock  R.  &  Electric  Co.  (Ark.) 
supra.  And  especially  where  it  ap- 
pears that  the  witness  is  capable  of 
relating  the  facts  "correctly"  by  signs, 
but,  while  able  to  read  and  write,  can 
only  communicate  ideas  "imperfectly" 
by  writing.  State  v.  DeWolf  0880)  8 
Conn.  93,  20  Am.  Dec.  90.  And  it  is 
not  necessary  that  the  witness  be  able 
fo  read  and  write.  People  v.  McGee 
(1845)  1  Denio  (N.  Y.)  19.  However, 
it  has  been  said  that  it  would  seem 
to  be  better  in  the  case  of  a  deaf  and 
dumb  witness  who  can  read  and  write 
to  conduct  his  examination  in  writing. 
Morrison  v.  Lennard  (1827)  3  Car.  & 
P  (Eng.)  127. 

With  respect  to  the  conducting  of 
the  examination  of  a  deaf-mute  it- 
self, it  has  been  held  that  the  allowing 
of  leading  questions  is  in  the  discre- 
tion of  the  court.  State  v.  Burns 
(1899)  _  Iowa,  — ,  78  N.  W.  681.  ThiK 
discretion  was  said  to  arise  out  of  the 
fact  that  "there  is  always  more  or 
less  difficulty  in  eliciting  testimony" 
where  the  witness  is  a  deaf-mute. 

G.  J.  a 
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V.  .     .  : 

MICHAEL  ALBA,  Appt. 

PettfUHflvattta  Supreme  Court  —  Fehruary  33,  t9!gO. 
(266  Pa.  444,  109  Atl.  796.) 

EHsenent  —  latml  support  —  conveyance  with  building  standing. 

1.  Conveyance  of  the  portion  of  a  larger  tract  of  land  containing  a 
buildhijr  which  extends  to  the  division  line  between  the  parcels  granted  and 
retained  includes  an  easement  of  lateral  support  for  Uie  building. 

[See  note  on  this  questimt  beginving  on  page  488.] 


—  when  runs  with  land. 

2.  An  easement  of  lateral  support, 
created  by  division  of  a  parcel  of  land 
and  conveyance  of  the  portion  having 
a  building  on  it,  runs  with  the  land 
into  possession  of  subsequent  grantees 
of  the  retained  portion. 

[See  1  R.  G.  L.  382,  383.] 

Adj<^ing  owner  negligence  in  sup- 
ptntfng  wait  on  neighboring  prop- 
erty —  liability. 

3.  One  who,  in  excavating  for  a 
bailding  on  his  own  land,  attempts 

to  support  the  wall  of  a  building  on 
his  neighbor's  property,  is  liable  for 
injury  to  the  building  by  negligence  in 
the  performance  of  his  undertaking. 
[See  1  R.  C.  L.  387.] 

Danages  —  for  destruction  of  build- 
ing. 

4.  The  measure  of  damages  fcr  de- 
stroying a  building  by  negligently  re- 
moving its  lateral  support  is  not  the 
difference  in  value  of  the  land  before 


and  after  the  injury,  but  the  cost  of 
repair  if  that  can  be  done  within  the 
value  of  the  building  immediately  be- 
fore the  injury,  or,  if  not,  then  the 
actual  value  of  the  building  at  "the 
time  of  destruction,  taking  into  con- 
sideration its  age,  condition,  and  any 
other  circumstances  affecting  it,  less 
anything  salvaged  from  it. 

[See  1  R.  C.  L.  392.  393.] 
Appeal  —  error  in  rule  of  damages  — 

barmlessncsf'. 

5.  Awarding  damages  for  destruc- 
tion of  a  building  on  the  basis  of  the 
difference  between  the  value  of  the 
land  before  and  after  the  injury  it.  not 
harmless  error,  where  the  court  finds 
that  there  Is  no  evidence  from  which 
to  assess  damages  for  injury  to  the 
building,  although  it  also  finds  that  the 
value  of  the  building  as  it  stood  at 
the  time  of  injury  was  approximatel>r 
the  equivalent  of  the  diminution  in 
the  value  of  the  real  estate  with  the 
building  destroyed. 


Appeal  by  defendant  from  a  judgment  of  the  Court  of  Common  Pleas 
for  Montgomery  County  (Miller,  J.)  in  favor  of  plaintiflf  in  an  action 
brought  to  recover  damages  for  the  alleged  negligent  destruction  of  a 
building.  Modified. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.     C.     Townley     Larzelere,     823,  21  Mor.  Min.  Rep.  745;  Cooper  v. 


Franklin  U  Wright,  Henry  M.  Brown- 
bacfc,  and  Nicholas  H.  Larzelere,  for 
appellant: 

Defendant  is  not  liable  for  the  col- 
lapse of  the  building. 

Richart  v.  Scott,  7  Watts,  460,  32 
Am.  Dec.  779;  McGettigan  v.  Potts,  149 
Pa.  155,  24  Atl.  198;  Noonan  v.  Pardee, 
?00  Pa.  488,  55  L.R.A.  410,  86  Am.  St. 
Rep.  722,  50  Atl.  255,  21  Mor.  Min. 
Rep,  517:  Matulys  v.  Philadelphia  & 
R,  Coal  &  L  Co.  201  Pa.  76.  50  Atl. 


Altoona  Concrete  Constr.  &  Supply  Co. 
231  Pa.  557,  80  Atl.  1047;  Freseman 
v.  Pun'is,  51  Pa.  Super.  Ct.  506;  Mc- 
Keand  v.  Skirboll,  55  Pa.  Super.  Ct 
28;  Haverstick  v.  Seipt,  33  Pa.  368; 
Rennysen's  Appeal,  94  Pa.  147,  39  Am. 
Rep.  777;  Liquid  Carbonic  Co.  v.  Wal- 
lace, 219  Pa.  457,  26  L.R.A.(N.S.)  327, 
68  Atl.  1021;  Geible  v.  Smith,  146  Pa. 
276,  28  Am.  St.  Rep.  796,  23  Atl,  437. 

The  rule  of  law  applied  in  cases  of 
the  taking  or  injury  to  land  by  eminent 


Digitized  by 


486 


AMERICAN  LAW  REPORTS,  ANNOTATED.  [9  A.L.R. 


domain,  by  ascertaining  the  market 
value  before  and  after,  is  not  appli- 
cable to  this  case. 

McGettisran  v.  Potts,  149  Pa.  166,  24 
Atl.  198 ;  Rider  v.  York  Haven  Water  & 
P.  Co.  251  Pa.  18,  95  Atl.  808;  McClel- 
land V.  Schwerd,  32  Pa.  Super.  Ct.  313. 

Messrs.  Henry  Freedley  and  Henry 
I.  Fox  for  appellees. 

Simpscjn,  J.  delivered  the  opinion 
of  the  court : 

The  owner  of  a  tract  of  ground 
upon  which  was  erected  a  brick 
building  sold  to  plaintiffs  a  part  of 
the  land  with  the  building  thereon, 
retaining  the  balance  of  the  prop- 
erty extending  to  the  side  of  said 
building.  Subsequently  this  bal- 
ance, by  various  mesne  conveyances, 
became  vested  in  defendant,  who 
proceeded  to  erect  thereon  a  store, 
the  cellar  of  which  was  to  extend  be- 
low the  bottom  of  the  foundation 
wall  of  plaintiffs'  house,  the  division 
wall  whereof  was,  however,  to  be 
used  as  a  party  wall,  defendant  hav- 
ing purchased  from  plaintiffs  the 
right  to  so  use  it.  In  order  to  pro- 
tect it,  the  contractor  for  the  exca- 
vation, when  he  reached  the  bottom 
of  the  wall,  receded  back  before  dig- 
ging deeper,  thus  leaving  a  bench  of 
earth  for  its  support  Subsequent- 
ly, and  after  several  rainy  days,  de- 
fendant went  into  the  cellar  and  re- 
moved the  bench  of  earth,  thus  leav- 
ing the  foundation  wall  unsupported 
on  the  side  toward  his  property.  As 
a  result  the  wall  fell,  dragging  down 
the  rest  of  the  building,  and  plain- 
tiffs brought  this  action  to  recover 
for  the  loss  thereof.  By  agreement 
of  the  parties,  the  case  was  referred 
to  the  court  below  for  trial  without 
a  jury,  resulting  in  findings  of  fact 
and  conclusions  of  law,  exceptions 
thereto  filed  by  defendant  were  dis- 
missed, judgment  was  entered  for 
plainti^s,  and  therefrom  defendant 
now  appeals,  averring  the  court  be- 
low erred:  (1)  In  deciding  he  had 
any  other  duty  than  to  support  the 
soil  in  its  natural  state;  and  (2)  that 
the  damages  were  the.difference  be- 
tween the  value  of  the  property  be- 
fore and  after  the  injury.  The  as- 
signments of  error  are  numerous, 


but  these  two  objections  cover  the 
whole  case. 

In  support  of  his  claim  that  he  is 
not  liable  for  the  collapse  of  the 
building,  defendant  relies  upon 
Richart  v.  Scott,  7  Watts,  460,  32 
Am.  Dec.  779,  and  the  cases  in  its 
train.  The  basis  of  these  decisions 
is  that  everyone  is  bound  to  know  of 
his  neighbor's  right  to  excavate  his 
lot  when  and  as  he  pleases,  so  long 
as  he  does  not  do  so  negligently,  and 
hence  at  his  peril  builds  too  close  to 
the  neighbor's  line.  This  rule,  how- 
ever, has  no  relevancy,  as  here  the 
building  is  not  erected  near  to  a 
party  line,  but  at  the  time  of  its  con- 
struction derived  ample  support 
from  the  rest  of  the  builder's  own 
land.  In  the  former  instance  the 
adjoining  owner  has  no  duty  of 
lateral  support  except  for  the  soil  it- 
self; whereas  in  the  latter,  if  the 
owner  thereafter  divides  the  prop- 
erty and  conveys  the  portion  with 
the  building  on  it, 
retaining  ownership  SJ:^^':^;*.^- 
of'  the  rest,  there  conveyance 
arises  an  implied  rt«««iS!*'"' 
duty  of  lateral  sup- 
port of  the  building  as  well  as  of  the 
soil,  charged  upon  so  much  of  the 
land  adjoining  the  building  as  is  nec- 
essary for  that  purpose ;  and,  unless 
excluded  by  the  grant,  this  implica- 
tion runs  with  the  land  in  the  hands 
of  subsequent  purchasers  of  the  re- 
tained portion.  This 
distinction  is  uni-  ;ritfc'r«ndr" 
versally  recognized, 
both  in  this  country  and  abroad  (4 
Sharswood  &  B.  Am.  Law  of  Real 
Prop.  268 ;  Goddard,  Easements,  6th 
ed.  320,  321;  Jones,  Easements,  § 
605 ;  Washburn  Easements  &  Servi- 
tudes, *436;  1  R.  C.  L.  387),  the 
obligation  under  such  circumstances 
being  as  absolute  regarding  the 
building  as  it  is  regarding  the  land 
in  its  natural  state  (1  R.  C.  L. 
C87;  1  C.  J.  1216).  Moreover,  this 
conclusion  is  sound  in  principle,  and 
while  no  case  squarely  in  point  is 
found  in  this  state,  it  is  in  accord 
with  our  rulings  in  Seibert  v.  Levan, 
8  Pa.  383,  49  Am.  Dec.  525,  and 
Kiefer  v.  Imhoff,  26  Pa.  438,  and  the 
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numerous  cases  following  them,  In 
which  we  held  that  the  purchaser  of 
a  portion  of  a  tract  of  land  takes  it 
biu*dened  or  benefited  by  all  palpable 
and  manifest  qualities  annexed 
thereto,  or  which  appear  in  his  chain 
of  title. 

The  same  result  would  be  reached, 
however,  even  if  the  rule  contended 
for  by  defendant  applied ;  for  while 
(under  the  circumstance  of  separate 
ownership  at  the  time  of  the  erec- 
tion of  a  building)  the  adjoining 
owner  is  not  obliged  to  support  it 
when  he  builds  on  his  own  land,  he 
may  do  so  if  he  chooses,  being  liable 
for  any  damage 
caused  by  his  negli- 
gence. Malone  v. 
Pierce,  231  Pa.  534, 
80  Atl.  979 ;  Cooper 
v.  Altoona  Concrete 
Constr.  &  Suw>ly  Co.  231  Pa.  557, 
80  Atl.  1047.  Here  defendant 
elected  to  support  the  building, 
possibly  because  of  his  purchase-  ocC 
the  right  to  use  the  division  wall  as 
a  party  wall,  and,  as  the  court  be- 
low found,  so  carelessly  removed  the 
bench  of  earth  from  under  it  as  to 
cause  its  collapse.  In  either  aspect 
of  the  case,  therefore,  the  court  be- 
low correctly  held  defendant  respon- 
sible,  and  the  only  remaining  ques- 
tion was  the  amount  for  which  he 
was  liable. 

Upon  this  point  the  trial  judge  in- 
correctly held  the  measure  of  dam- 
ages to  be  the  difTerence  between  the 
value  of  plaintiffs*  property  as  it 
was  with  the  building  upon  it,  and 
its  value  after  the  building  fell. 
This  is  a  necessary  rule  in  cases  of 
eminent  domain,  for  not  otherwise 
can  be  measured  the  extent  of  the 
consequential  damages  to  which  the 
owner  is  constitutionally  entitled. 
It  also  applies  where  the  realty,  as 
distinguished  from  the  structures 
upon  it,  has  been  permanently  in- 
jured or  destroyed ;  as,  for  instance, 
where  riparian  land  has  been  par- 
tially washed  away  by  changing  the 
channel  of  a  stream  (Shaffer  v. 
Pennsylvania  Co.  265  Pa.  542,  109 
At!.  284),  or  springs  of  water  upon 
the  property  have  been  destroyed,  as 


in  Rabe  v.  Schoenberger  Coal  Co. 
213  Pa.  252,  3  L.R.A.(N.S.)  782.  62 
Atl.  854,  5  Ann.  Cas.  216,  19  Am. 
,Neg.  Rep.  527,  upon  which  the  trial 
judge  relied;  wherein,  however,  the 
distinction  referred  to  was  made 
manifest,  when  we  said :  "Other  in- 
juries, such  as  the  sinking  of  the 
dwelling  house  .  .  .  were  remedi- 
able. For  the  latter,  the  cost  of  re- 
pair or  restoration  is  obviously  the 
measure  of  the  damage." 

In  the  present  instance  the  only 
claim  made  is  for  "totally  wrecking 
and  destroying  the  building." 
Hence,  if  enough  thereof  was  left  to 
justify  its  repair,  at  a  cost  not  ex- 
ceeding its  value 
immediately  prior  «e«troctio» 
to  the  injury,  this 
would  be  the  measure  of  plaintiffs* 
damage.  Otherwise  it  would  be  the 
actual  value  of  the  building  itself, 
taking  into  consideration  its  age, 
condition,  and  any  other  circum- 
stances affecting  it,  and  less  any- 
thing salvaged  from  it.  Of  course, 
in  either  case,  damages  for  deten- 
tion should  be  allowed  if  the  fsicts 
justify  them. 

It  follows  from  what  has  been 
said  that  the  court  below  was  right 
in  entering  judgment  for  plaintiffs, 
but  wrong  in  the  measure  of  dam- 
ages adopted  by  it,  and  hence  we 
must  sustain  the  twenty-second  and 
twenty-third  assignments,  challeng- 
ing its  rulings  on  this  matter,  unless 
the  error  was  harmless.  This,  how- 
ever, we  cannot  conclude  from  either 
the  findings  or  the  proofs.  It  is 
true  the  trial  judge  says,  "The  cost 
of  restoring  the  plaintiffs'  property 
.  .  .  would  have  exceeded  the  de- 
preciation in  the  market  value  of 
their  premises,"  and  again,  **The 
value  of  the  old  [building],  as  it 
stood  in  place  on  the  day  of  its  de- 
struction, was  approximately  equiv- 
alent to  such  diminution"  in  the 
market  value  of  the 
land  and  building;  iV^i^r"' 

but  he  also  found 

there  is  no  evi- 
dence from  which  the  court  could 
assess  damages  to  plaintiff  foi-  any 
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injury  to  his  building/'  as  distin- 
guished from  "the  building  and  its 
lot,  or  the  premises  as  a  whole." 

Happily,  under  §  1  of  the  Act  of 
June  16, 1836  (P.  L.  785).  and  §  2  of 
the  Act  of  May  20, 1891  (P.  L.  101) » 
this  error  can  be  corrected  by  so 
modi^ing  the  judgment  as  to  set 
aside  the  assessment  of  damages, 


and  by  remitting  the  record  with  a 
procedendo,  with  leave  to  produce 
additional  evidence  in  order  that  the 
damages  may  be  properly  deter- 
mined. 

The  judgment  of  the  court  below 
is  modified  by  vacating  the  assess- 
ment of  damages,  and  the  record  is 
remitted,  with  a  procedendo. 


ANNOTATICm. 

Implied  eMonent  upon  severance  of  tract  wbtfe  baOdBg  it 

upon  Ae  dhriding  line. 


near  or  encn»adiM 


I.  In  general,  488. 
II.  Mutual  support  of  houses,  489. 
HI.  Support  of  house  by  adjoiniTig  land: 

a.  Where  house  is  retaioed,  489. 

b.  Where  house  is  sold,  490. 

IV.  Dividing  line  going  through  house: 

a.  In  general,  490. 

b.  One   division   including   all  o£ 

common  irall,  491. 
V.  Encroachments: 

a.  In  general,  492. 

b.  Encroachment  m  property  re- 

tained, 493. 
e.  Encroadiment  on  property  sold, 
496. 

I.  In  general. 

Where  an  owner  of  land  subjects 
part  of  it  to  a  service  in  favor  of  an- 
other part,  and  then  aliens  either  part, 
the  grant  not  referring  to  the  service, 
the  grantee  will  take  subject  to  the 
burden  or  benefit,  as  the  case  may 
be,  if  the  service  is  one  strictly  nec- 
essary to  the  enjoyment  of  the  domi- 
nant property.  And  the  grantee  of  the 
dominant  part  will  also  take  the  benefit 
of  such  a  service  if  it  is  open,  visible, 
and  reasonably  necessary  to  the  enjoy- 
ment of  the  property  granted.  Wheth- 
er the  grantee  of  the  servient  part  will 
take  subject  to  the  burden  of  a  serv- 
ice not  strictly  necessary  to  the  enjoy- 
ment of  the  property  retained  is  a 
question  upon  which  the  authorities 
are  not  agreed.  It  is  to  be  remembered 
that  a  grantor  may  not  derogate  from 
his  own  grant,  and  that  the  law  will 
imply  an  easement  more  readily  in 
favor  of  a  grantee  than  in  favor  of  a 
grantor. 

There  are  comparatively  few  cases 
upon  the  subject  of  this  annotation. 


and  the  application  to  the  subject  of 
the  general  rules  of  implied  easements 
is  attended  with  difficulty  and  marked 
by  considerable  confusion. 

"Support  to  that  which  is  artificially 
imposed  upon  land  cannot  exist  ex 
jure  naturse,  because  the  thing  sup- 
ported does  not  itself  so  exist;  it  must 
in  each  particular  case  be  acquired  by 
grant,  or  by  some  means  equivalent  in 
law  to  grant,  in  order  to  make  it  a 
burden  upon  the  neighbor's  land, 
which  (naturally)  would  be  free  from 
it.  .  .  .  If  at  the  time  of  the  sever- 
ance of  the  land  from  that  of  the  ad- 
joining proprietor  it  was  not  in  its 
original  state,  but  had  buildings  stand- 
ing on  it  up  to  the  dividing  line,  or  if 
it  were  conveyed  expressly  with  a  view 
to  the  erection  of  such  buildings,  or 
to  any  other  use  of  it  which  might 
render  increased  support  necessary, 
there  would  then  be  an  implied  grant 
of  such  support  as  the  actual  state  or 
the  contemplated  use  of  the  land 
would  require,  and  the  artificial  would 
be  inseparable  from,  and  (as  between 
the  parties  to  the  contract)  would  be 
a  mere  enlargement  of,  the  natural." 
Selbome,  Lord  Chancellor,  in  Dalton  v. 
Angus  (1881)  L.  R.  6  App.  Cas.  (Eng.) 
793,  14  Eng.  Rul.  Cas.  769. 

This  annotation  does  not  include 
eases  where  the  division  line  runs 
through  the  center  of  a  division  wall, 
nor  cases  where  property  was  con- 
veyed expressly  for  building  purposes, 
nor  cases  where  the  encroachment 
does  not  touch  the  property  encroached 
upon. 

It  may  be  noted  that  Hurchie  v. 
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Black  (1865)  19  C.  B.  N.  S.  190,  144 
Eng.  Reprint,  759,  34  L.  J.  C.  P.  N.  S, 
337.  11  Jur.  N.  S.  608,  12  L.  T.  N.  S. 
735,  IS  Week.  ^Rep.  896,  and  Howarth 
V.  Armstrong  (1897)  77  L.  T.  N.  S.. 
(Enji;.)  62,  sometimes  cited  In  this  con- 
nection, were  decided  under  special 
contracts. 

If.  Mutual  ntippart  of  Aoiirpm. 

Where  several  houses  belonging  to 
the  same  owner  are  built  together,  so 
that  each  requires  the  mutual  support 
of  the  neighboring  house,  and  the 
owner  parts  with  one  of  the  houses, 
the  right  to  such  mutual  support  is 
not  thereby  lost,  the  legal  presumption 
being  that  the  owner  reserves  to  him- 
self such  right,  and  at  the  same  time 
grant!  to  the  new  owner  an  equal 
right,  and  consequently,  if  the  owner 
parts  with  several  of  the  houses  at 
different  times,  the  possessors  still  en- 
joy the  right  to  mutual  support,  the 
right  being  wholly  independent  of  the 
question  of  the  priority  of  their  titles. 
Richards  v.  Rose  (1853)  9  Exch.  218, 
156  Eng.  Reprint.  93,  2  C.  L.  R.  311,  23 
L.  J.  Bxeb.  N.  S.  3,  17  Jar.  1036.  , 

Where  the  owner  of  two  sawmills 
conveyed  first  one  to  the  plaintiff  and 
then  the  other  to  the  defendant,  and 
the  two  mills  rested  on  a  foundation 
of  timbers  so  interlocked  that  the 
cutting  away  of  the  floor  timbers  of 
the  plabktiff*9  mill  from  the  streak 
sill  of  the  defendant's  would  cause  the 
plaintiff's  mill  to  settle  and  fall,  un- 
less otherwise  supported,  it  was  held 
that  the  foundation  of  the  plaintiff's 
mill,  as  it  was  when  he  purchased,  was 
necessary  for  the  use  and  for  the  sup- 
port  of  the  mill,  and  that  by  his  deed, 
he  acquired  the  right  to  have  it  re- 
main as  it  then  was  during  the  exist- 
ence of  the  mill,  if  it  should  endure 
so  long,  and  that  the  defendant  had 
no  right  to  remove  or  impair  it  to  the 
plaintiff's  injury.  Jordan  v.  Otis 
(1854)  38  Me.  429. 

But  in  Whiting  v.  Gaylord  (1895)  66 
Omn.  337,  50  Am.  Rep.  S7,  34  Atl.  85, 
it  was  held  that  an  easement  of  support 
would  not  be  implied  where  it  was  not 
an  open  and  visible  one,  nor  necessary. 
In  tiiat  case  the  owner  of  a  double 
house,  divided  by  a  partition  wall,  con- 


veyed to  the  plaintiff  the  west  half, 
bounded  east  by  the  center  of  the  di- 
vision wall,  and  later  to  the  defendant 
the  other  half;  eight  of  the  joists  ran 
from  a  partition  west  of  the  plaintiff's 
hallway  to  and  through  the  division 
wall  to  the  partition  east  of  the  de- 
fendant's hallway,  and  were  supported 
on  such  partitions,  as  would  have  been 
shown  by  an  inspection  of  the  prem- 
ises; the  defendant  rebuilt  his  house, 
supporting  the  new  house  on  a  new  in- 
dependent wall,  by  which  he  supported 
the  ends  of  the  said  joists;  he  used 
proper  care,  but,  by  reason  of  the 
jarring  of  the  timbers  of  the  plain- 
tiff's house  and  the  change  of  the  wall 
caused  by  the  destroying  of  the  orig- 
inal support  of  the  ends  of  the  joists 
and  the  placing  them  on  new  ones, 
the  walls  of  the  plaintiff's  house  were 
badly  cracked,  and  the  doors  were  ren- 
dered incapable  of  being  opened  or 
closed.  It  was  held  that  the  defendant 
was  not  liable  for  the  damage,  as  the 
means  of  support  of  the  joists  used 
.in  the  original  house  were  not  open 
and  visible,  nor  necessary. 

It  has  been  held  that  the^easement 
does  not  extend  to  the  support  of  a  new 
and  heavier  building.  Thus,  where  an 
owner  of  two  adjoining  lots  with  frame 
buildings  thereon  conveyed  one  to  the 
defendant's  predecessor,  and  devised 
the  other  to  tiie  plaintiff's  predecessor, 
and  the  house  on  the  plaintiff's  lot  was 
destroyed  by  fire,  replaced  by  a  sim- 
ilar structure  which  was  also  burned, 
and  a  larger  building  of  brick  was 
then  erected  thereon,  it  was  held  that 
there  was  no  longer  any  right  to  have 
the  building  on  the  plaintiff's  land 
supported  by  the  defendant's  land. 
TurnsUll  v.  Christian  (1885)  80  Ta.  1. 
56  Am.  Rep.  681. 

lit.  support  mf  h*MM  1^  Md;^ln*i0  tend. 

In  Starr  v.  Stanard-Tilton  Mill.  Co. 
(1913)  183  UL  App.  454,  while  not  nec- 
essary to  the  result,  it  was  held  that 
where  an  owner  of  land,  part  of  which 
is  covered  by  a  building,  sells  land 
next  to  such  building  without  express 
reservation,  he  retains  no  easement  of 
support  of  the  building  by  the  sold 
land. 
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In  this  connection,  reference  may  be 
made  to  Union  Lighterage  Co.  v.  Lon- 
don Graving  Dock  Go.  (1902)  2  Ch. 
(Eng.)  557.  71  L.  J.  Ch,  N.  S.  791,  87 
L.  T.  N.  S.  381,  18  Times  L.  R.  754* 
where  the  owner  of  a  dock  and  an 
adjoining  wharf,  with  a  fence  between, 
in  order  to  secure  the  dock,  carried  tie 
rods  underground  beneath  the  fence, 
fastened  by  nuts  to  piles  in  the  wharf, 
two  of  these  nuts  being  at  times  visi- 
ble but  not  conspicuous.  The  wharf 
premises  were  sold  to  the  plaintiff 
without  express  reservation  of  the 
right  to  support  the  dock,  and  several 
years  later  the  dock  premises  were 
sold  to  the  defendants'  predecessor.  It 
was  held  that  the  defendants  were  not 
entitled  to  have  their  dock  supported 
by  means  of  the  rods  and  ties,  as  the 
easement  must  have  been  expressly 
reserved,  it  not  being  one  of  necessity. 

But  in  Shubrook  v.  Tufnell  (18S2) 
46  L.  T.  N.  S.  (Eng.)  886.  46  J.  P.  694, 
where  the  proprietor  of  land  with  two 
houses  thereon  made  an  equitable  lease 
for  ninety-nine  years  of  the  land 
alongside  of  the  houses,  and  later 
made  a  lease  for  ninety-nine  years  of 
the  rest  of  the  land,  witli  the  houses, 
to  another  person,  and  thereafter  a 
drain  was  made  through  the  first-men- 
tioned land,  causing  a  structural  dam- 
age to  the  houses  by  the  loss  of  sup- 
port, it  was  held  that  an  easement  of 
support  for  the  houses  had  been  im- 
pliedly reserved,  as  it  was  an  easement 
of  necessity. 

In  Backus  Smith  (1880)  6  Ont 
App.  Rep.  341,  it  was  held  that  an 
owner  of  land  and  a  house  with  poor 
foundations,  who  sells  the  land  beyond 
the  house,  is  not  entitled  to  an  ease- 
ment of  support  by  implied  reserva- 
tion, as  such  an  easement  is  not  ap- 
parent. 

h.  Wherm  house  1»  aolO. 

It  will  be  observed  that  it  is  held 
in  the  reported  case  (DURANTE  v. 
Alba,  ante.  485)  that  where  the  owner 
of  land  with  a  building  thereoii  sells 
a  part  of  the  land  with  the  building, 
retaining  the  rest  of  the  property  ex- 
tending to  the  side  of  said  building, 
that  the  land  retained  is  charged  with 
the  lateral  support  not  only  of  the 
land  sold,  but  of  the  building. 


In  this  connection,  it  may  be  noted 
that  in  Starrett  v.  Baudler  (1917)  181 
Iowa.  965.  LJt.A.1918B.  528.  166  N.  W. 
216,  where  the  eastern  wall  of  a  house 
stood  on  the  lot  of  an  adjoining  owner, 
who  conveyed  the  strip  on  which  the 
wall  stood  to  the  owners  of  the  house, 
and  thereafter  conveyed  the  re- 
mainder of  his  lot  to  another,  it  was 
held  that  an  easement  for  lateral  sap- 
port  was  created  in  favor  of  the  wall, 
and  that  the  grantee  of  tiie  remainder 
of  the  proper^  was  therefore  liable 
if  he  excavated  so  as  to  cause  the  wall 
to  fall,  and  that  it  was  immaterial  that 
the  deed  to  the  parcel  containing  the 
wall  was  not  recorded  until  after  the 
other  conveyance  had  been  made. 

In  Stevenson  v.  Wallace  (1876)  27 
Gratt  (Ta.)  77,  it  was  held  that  where 
a  person  owns  two  adjoining  lots  and 
conveys  one  with  a  house  on  it,  and 
reserves  in  the  deed  the  right  to  join 
the  two  end  walls  of  the  house  free  of 
charge,  he  retains  the  right  to  join  a 
building  to  that  conveyed,  by  an  inde- 
pendent wall  alongside  of  it,  or  to 
make  it  a  part  of  his  building  by  join- 
ing only  the  end  walls,  and  that  the 
privilege  of  joining  the  building  in 
the  mode  indicated  in  the  reservation 
does  not  extinguish  or  impair  his  im- 
plied reservation  of  support 

IV,  BMding  UmB  going  Uurou^  Ikowar. 

a.  In  general. 

Where,  on  the  death  of  an  owner  of 
land  and  a  building  thereon  divided 
into  five  stores, '  three  of  them  were 
allotted  to  the  widow  for  dower,  it  was 
held  that  the  devisees  of  the  rest  of 
the  building  could  not  tear  down  their 
portion,  which  was  in  good  condition, 
when  the  effect  would  be  to  destroy 
the  only  means  of  access  to  the  second 
and  third  stories  of  the  stores  of  the 
dowress,  and  to  remove  the  skylight, 
and  to  deprive  her  building  of  nec- 
essary support,  as  the  conveniences 
provided  for  such  portion  by  the  com- 
mon owner  were  continuous  and  ap- 
parent, and  necessary  to  the  reason- 
able enjoyment  of  it.  Morrison  v.  King 
(1871)  62  111.  30. 

An  owner  of  a  lot  of  land  on  which 
was  a  bam,  who  conveyed  by  war- 
ranty deed  a  portion  of  the  land  by 
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metes  and  bounds,  the  boundary  line 
in  fact  running  through  the  bam, 
though  not  entitled  to  the  whole  use 
of  the  bam,  may  maintain  an  action 
against  the  grantee  for  the  loss  of 
support  and  shelter  to  the  grantor's 
portion  of  the  bam,  where  the  grantee 
cut  off  so  much  of  the  bam  as  was 
on  his  land,  as  there  was  here  a  ne- 
cessity which  was  apparent.  Adams  v. 
Harshall  (1885)  138  Mass.  228.  52  Am. 
Rep.  271.  The  court  said:  "After  the 
repeated  references  to  Richards  v. 
Rose  (1853)  9  Exch.  218,  ISG  Eng. 
Reprint,  93,  2  C.  L.  R.  311,  28  L.  J. 
Exch.  N.  S.  3,  17  Jur,  1036,  either  with 
approval  or  without  disapproval,  we 
do  not  feel  at  liberty  to  hold  that  the 
necessity  for  support  from  the  defend- 
ant's premises  does  not  exist  because 
the  plaintiff  can  erect  a  sufficient  sup- 
port opon  his  own  land,  although  a 
way  by  necessity  would  not  be  implied 
ander  similar  circumstances.  It  is  the 
injury  to  the  plaintiff's  estate  by  the 
acts  of  the  defendant,  after  the  grant, 
in  changing  the  existing  relations  be- 
tween the  two  estates,  that  the  plain- 
tiff complaina  of." 

Where  the  owner  of  land  with  a 
house  upon  it  conveyed  part  of  the 
land  to  the  plaintiff  by  such  metes  and 
bounds  that  one  half  of  the  house  was 
on  the  land  conveyed,  and  then  died, 
having  devised  all  her  property  to  the 
defendant,  it  was  held  that  the  plain- 
tiff was  entitled  to  enjoin  the  defend- 
ant from  pulling  down  the  half  of  the 
house  on  his  land.  Wray  v.  Morrison 
fl885)  9  Ont.  Rep.  180. 

But,  on  the  other  hand,  the  court 
did  not  think  that  any  easement  had 
been  created  in  Whyte  v.  Builders' 
Leagne  (1900)  164  N.  Y.  429,  58  N.  E. 
517,  where  the  division  line  ran 
through  a  house.  In  that  case  the 
heirs  of  an  owner  of  two  lots  with 
three  frame  houses  thereon, — the  mid- 
dle house  covering  about  8  feet  of 
each  lot  and  being  separated  from  the 
other  houses  by  studding  partitions, — 
conveyed  by  deeds  of  even  date,  with 
fiill  covenants  against  all  encum- 
brances, the  easterly  lot  to  the  mother 
ut  the  plaintiff,  who  was  one  of  the 
heirs,  and  the  westerly  lot  to  another 
hdr  who,  several  years  later,  con- 


veyed it  to  the  defendant;  the  chim- 
ney of  the  middle  house  stood  on  a 
line  between  the  two  Iota,  a  common 
sewer  ran  a.long  the  dividing  line,  and 
the  water  supply  pipe  for  the  middle 
house  came  through  the  easterly  lot; 
just  before  the  conveyance  to  the  de- 
fendant the  middle  house  was  sawn 
through  on  the  dividing  line  of  the 
lots,  and  before  such  conveyance  the 
plaintiffs  notified  the  defendant  that 
they  claimed  rights  in  that  portion  of 
the  middle  house  which  stood  on  the 
easterly  lot;  the  defendant  tore  down 
the  part  of  the  middle  house  standing 
on  its  lot,  thus  destroying  the  sewer 
and  water  connections,  and  erected  a 
new  building  covering  nearly  all  of 
its  lot,  and  the  plaintiffs  demanded 
the  restoration  of  the  middle  house 
and  damages.  In  holding  for  the  de- 
fendant, the  court  stated  that  any  ease- 
ment ended  with  the  sawing  through 
of  the  house  and  the  tearing  down  of 
the  defendant's  portion  of  it,  but,  as 
heretofore  said,  the  court  did  not 
think  that  there  wm  any  easement 
created. 

One  divfston  inclwdtnff  all  of  eowunon 

tcall. 

One  class  of  cases,  where  one  divi- 
sion includes  all  of  a  common  wall,  is 
where  the  original  owner  parts  with 
title  to  both  portions  of  the  proper^ 
at  the  same  time. 

Where  the  owner  of  two  lots  bnilt 
two  houses  thereon,  divided  by  a  com- 
mon wall,  and  sold  both  lots  by  deeds 
recorded  at  the  same  time,  the  easterly 
lot  to  one  through  whom  the  plaintiff 
claimed  and  the  westerly  lot  to  the 
defendant's  grantor,  the  easterly  lot's 
description  embracing  the  whole  of  the 
division  wall  and  2  inches  west  of  it, 
it  was  held  that  the  plaintiff's  prem- 
ises were  charged  with  the  servitude 
of  having  the  beams  of  the  defendant's 
house  supported  by  the  wall, — so  long, 
at  least,  as  the  buildings  should  en- 
dure,— and  of  passing  over  the  2  inches 
to  reach  the  wall,  as  the  servitude 
was  continuous  and  apparent.  Rogers 
V.  Sinsheimer  (1873)  50  N.  T.  646. 

In  Henry  v.  Koch  (1882)  80  Ky.  391, 
44  Am.  "Rep.  484,  where  the  owner  of 
two  lots  built  two  houses  thereon,  di- 
vided and  supported  by  a  partition 
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wall  which  was  6  feet  within  lot  A, 
and  sold  both  lots  at  the  same  time 
to  difTerent  purchasers,  it  was  held 
(reversing  the  judgment  below)  that 
the  purchaser  of  lot  A,  who  was  the 
appellee,  could  not  impair  the  wall. 
But  on  a  rehearing  it  was  stated,  ob- 
scurely enough,  that  "on  the  return  of 
the  cause,  the  appellee  hy  appropriate 
pleading  may  build  the  wall  on  his 
own  ground,  and  require  the  appellant 
to  pay  one  half  the  cost,  or  make  such 
contribution  as  the  chancellor  shall 
4eem  equitable." 

It  is  stated  to  have  been  held  in  the 
briefly  reported  case  of  Smith  v.  Mar- 
tin (1882)  4  Ky.  L.  Rep.  442,  that 
where  two  houses  were  built  by  the 
same  person  at  different  times,  and 
the  wall  of  the  house  first  built  was 
used  to  support  the  house  afterwards 
built,  the  allotment  of  the  house  first 
built  and  the  ground  upon  which  it 
stood  to  one  of  the  heirs  of  the  orig- 
inal owner  passed  the  title  to  the  en- 
tire wall,  giving  to  the  heir  to  whom 
the  other  house  was  allotted  only  a 
right  to  the  use  of  the  wall  as  a  sup- 
port for  his  Ifouse,  and  the  facts  that 
the  second  house  was  built  a  story 
higher  than  the  first,  and  that  the 
upper  story  was  made  to  rest  upon  and 
extend  over  the  wall  of  the  first  house, 
did  not  change  the  location  of  the 
original  division  line,  or  aifect  the 
title  to  the  wall  originally  constructed. 

Reference  may  be  made  in  this  con- 
nection to  Ringfrold  Lodge  v.  De  Kalb 
Lodge  (1914)  157  Ky.  203,  162  S.  W. 
1111.  In  that  case,  after  a  building 
had  been  built,  another  was  built  by 
its  side,  using  its  eastern  wall  for  two 
stories  and  for  a  few  feet  in  the  front 
part  of  the  third  story.  Later  the  two 
tenants  in  common  of  the  land  and 
buildings  divided  the  same  so  that  the 
plaintiff  took  the  original  building  and 
the  land  on  which  it  stood,  extending 
back  the  width  of  such  building,  and 
the  defendant  the  other  building  and 
the  rest  of  the  land.  It  was  held  that 
the  defendant  could  not  use  the  sup- 
port of  the  eastern  wall  of  the  plain- 
tiff's building  for  any  materially 
changed  building  on  his  land,  as,  for 
example,  by  extending  bis  third  story 
to  use  such  wall  throughout. 


The  question  is  somewhat  different 
where  the  whole  wall  is  parted  with 
in  the  first  conveyance. 

Where  the  owner  of  two  buildings 
supported  by  a  common  wall  sold  the 
southerly  building  ^  by  a  description 
conveying  the  whole  of  the  wall,  and 
without  reserving  the  right  to  use  it, 
the  deed  covenanting  that  the  prem- 
ises were  free  from  encumbrances,  it 
was  held  that  the  seller  could  not  pre- 
vent the  destruction  of  the  wall,  it 
not  being  a  necessity,  as  it  was  found 
he  could  build  a  wall  on  his  remain- 
ing premises.  Cherry  v.  Brizzolara 
(1909)  89  Ark.  309,  21  L.R.A.(N.S.) 
508,  116  S.  W.  668  (where,  however, 
the  court  held  that  the  grantee,  hav- 
ing permitted  the  continued  use  of  the 
wall  for  five  years,  would  not  be  al- 
lowed to  interfere  with  its  continued 
use  so  long  as  he  did  not  wish  to  alter 
or  change  the  wall). 

There  is  a  still  different  question 
where  the  whole  wall  is  retained. 

Where  the  owner  of  two  adjacent 
houses  grants  one  of  them  with  its 
appurtenances,  its  joists  being  sup- 
ported by  the  wall  of  the  retained 
house,  he  grants  an  easement  in  such 
wall,  and  on  his  subsequent  sale  of 
the  retained  house  it  necessarily  con- 
tinues subject  to  such  easement,  and 
if  the  easement  is  so  open  that  the 
grantee  is  presumed  to  have  known  it. 
which  is  a  question  for  the  jury,  It  is 
not  a  breach  of  the  covenant  against 
2ncumbrances.  Kahn  v.  Cherry  (1917) 
ISl  Ark.  49,  198  S.  W.  266. 

a.  In  general. 
Where  the  owner  of  two  adjoining 
lots  built  a  dwelling  house  on  each, 
and  conveyed  to  the  defendant  lot  1, 
with  its  improvements,  ways,  ease- 
ments, rights,  privileges,  and  ap- 
purtenances, and  thereafter  conveyed 
lot  2  to  the  plaintiff,  the  stone  and 
cement  porch  of  the  house  on  lot  1 
encroaching  5  feet  on  lot  2,  and  being 
supported  on  the  wall  of  a  bay  window 
on  lot  2,  which  bay  window,  when 
reaching  the  fourth  story,  projected  a 
foot  over  lot  1.  and  was  supported  by 
the  house  thereon,  it  was  held  that  the 
plaintiff  could  not  maintftin  a  bill  in 
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equity  against  the  defendant  for  a 
anndatory  injunction  compelling  the 
removal  of  the  porch.  Wilson  t. 
Biggs  n906)  27  App.  D.  C.  550. 

In   Murphy  v.  Bedford   (1878)  35 
Phil.   Leg.  Int.   (Pa.)  262,  where  a 
master's  sale  in  partition  was  adver- 
tised   "clear  of  all  encumbrances," 
though  nothing  was  said  in  the  order 
of  sale  as  to  encumbrances,  the  plain- 
tiff and  defendant  both  bought  at  the 
»ale  on  the  same  day,  the  ptaintiflT  be- 
ing the  earlier  buyer.    It  was  held 
that   he   could  not  have  ejectment 
against  the  defendant  for  a  strip  3 
|wt,  6  inches,  by  16  feet,  6  inches,  be- 
ing part  of  the  plaintiff's  lot  overhung 
^  the  defendant's  bathhouse,  pro-' 
itcting  over  the  land  and  supported 
by  posts  resting  on  the  plaintiff's  lot, 
as  the  plaintiff  had  notice  of  the  con- 
dition, and  an  easement  was  not  an  en- 
cumbrance. 

Where  two  tenants  in  common,  A 
and  B,  owned  two  lots,  B  conveyed  his 
half  interest  in  lot  1  to  A,  who  built  a 
house  thereon,  the  porch  of  which  en- 
croached on  lot  2,  and  A  then  con- 
veyed lot  1  to  his  wife.   Later  B  con- 
veyed his  undivided  half  of  lot  2  to 
A,  and  thereafter  A's  wife  conveyed 
lot  1  to      A  joining  in  the  deed  but 
not  in  the  covenants,  and  still  later 
A  and  his  wife  conveyed  lot  2  to  the 
plaintiff  by  deed,  with  covenants  by  A 
upon  which  the  action  was  brought, 
in  affirming  a  judgment  for  the  de- 
fendant, it  was  held,  by  three  judges 
to  two,  that  C  never  acquired  any 
righf  to  have  his  porch  encroach  on 
lot  2,  as  the  builder  of  the  porch  was 
not  the  absolute  owner  of  both  lots. 
The  dissent  was  upon  the  ground  that 
A'a  joinder  in  the  deed  to  C  conveyed 
an  easement  of  support  of  the  porch 
encroachment.      Farley    v.  Howard 
'1901)  60  App.  "Div.  193,  70  N.  Y. 
Supp.  51,  afltened  in  (1902)  172  N.  Y. 
628,  6S  N.  E.  1116.  on  opinions  of  the 
majority  below. 

h.  EncroM^tnent  on  property  retttlned. 

There  are  a  number  of  cases  hold- 
ing that,  where  a  building  on  the  prop- 
erty conveyed  encroaches  on  other 
property  of  the  grantor,  the  grantee 
*ill  take  an  easement  for  the  use  of 


the  property  encroached  upon.  Lead 
City  Miners'  Union  v.  Moyer  (1916) 
2S5  Fed.  S76 ;  Sprenzel  v.  Wind- 
mueller  (1919)  286  111.  411,  121  N.  E. 
805;  Carrigg  v.  Mechanics'  Bank 
(1907)  136  Iowa,  261,  111  N.  W.  329; 
John  Hancock  Mut.  L.  Ins.  Co.  v.  Pat- 
terson (1885)  103  Ind.  582,  53  Am. 
Rep.  550,  2  N.  E.  188;  Wilson  v.  Wight- 
man  (1898)  S6  App.  Div.  41,  51  N.  Y. 
Supp.  806;  New  York  C.  &  H.  R.  R.  Co. 
V.  Needham  (1899)  29  Misc.  4.'i5,  61 
N.  Y.  -Supp.  992. 

Thus,  where  the  owner  of  three  lots 
and  of  an  adjoining  strip,  on  which 
lots  there  were  three  houses  one  of 
which  rested  .partly  on  such  atrip, 
mortgaged .  the  three  lots,  the  mort- 
gagee, on  acquiring  the  property 
through  foreclosure,  was  held  entitled 
to  an  easement  of  the  use  of  so  much 
of  such  strip  as  was  reasonably  nec- 
essary. John  Hancock  Mut.  L.  Ins. 
Co.  v.  Patterson  (1895)  103  Ind.  582, 
53  Am.  Rep.  560,  2  N.  E.  188,  supx'a. 

Similarly,  where  an  owner  of  three 
lots  and  a  atrip  of  land  adjoining  one 
of  the  lots  erected  a  building  on  the 
property  in  such  manner  that  a  wall 
of  the  building  extended  upon  and  over 
the  strip,  the  mortgagee  of  the  three 
lets  only,  who  took  title  under  fore- 
closure of  the  mortgage,  took  an  ease- 
ment to  have  the  wall  of  the  building 
remain  where  it  was.  on  the  strip  of 
land,  with  all  the  other  rights  neces- 
sary to  the  enjoyment  of  the  building 
(hut  did  not  obtain  title  to  such  strip 
of  land).  Carrigg  v.  Mechanics'  Bank 
(1907)  136  Iowa,  261,  111  N.  W.  329,. 
supra. 

And  where  the  plaintiff,  owning  two 

lots,  built  two  houses  thereon,  the 
stoop  of  the  southerly  house  extending 
over  a  strip  4  inches  in  width  and  5 
feet  in  depth  on  the  northerly  lot,  and 
he  conveyed  the  southerly  lot  by  metes- 
and  bounds  to  the  defendant,  and  later 
the  northerly  lot  by  metes  and  bounds 
to  another  party,  it  was  held  that  the 
plaintiff,  suing  for  the  benefit  of  the 
grantee  of  the  northerly  lot,  could  not 
eject  the  defendant  from  such  strip, 
as  an  easement  of  necessity  must  be 
implied  (but  that  the  plaintiff  was 
entitled  to  a  judgment  for  the  posses- 
sion of  the  land,  subject  to  an  ease- 
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ment  over  the  strip).  Wilson  v. 
Wightman  (1898)  36  App.  Div.  41,  65 
N.  Y.  Supp.  80Q,  supra. 

Where  the  owner  of  lots  27  and  28 
conveys  lot  28  with  the  house  thereon, 
and  such  house  extends  1  foot  over  lot 
27,  the  grantee  takes  an  easement  in 
such  1  foot.  Sprenzel  v.  Windmueller 
(1919)  286  III.  411,  121  N.  E.  805, 
supra,  where  the  deed  conveyed  the 
lot  with  the  house  thereon,  and  "all 
other  improvements  of  whatsoever 
kind  and  nature  thereon,  and  common- 
ly known  as" — giving  the  street 
number. 

Thus,  in  Lead  City  Miners'  Union  v. 
Moyer  (1916)  235  Fed. '376,  supra,  the 
owner  of  two  lots,  the  front  lot  being 
106  feet  deep«  built  a  three-story 
building  covering  all  the  front  lot  and 
10  feet  of  the  back  lot,  and  added  a 
three-story  rear  porch  covering  an  ad- 
ditional 10  feet  of  the  back  lot;  one  of 
the  floors  was  used  as  a  theater,  a  part 
of  the  stage  being  at  the  end  of  the 
building  on  the  back  lot,  and  extend- 
ing over  onto  the  front  lot,  the  dress- 
ing rooms  being  on  the  porch.  Such 
owner  conveyed  to  the  city  for  use  as 
a  way  or  alley  all  of  the  back  lot  not 
covered  by  the  building  or  porch,  and 
ten  years  later  mortgaged  the  front 
lot,  described  aa  105  feet  deep.  There 
were  no  means  of  entering  or  leaving 
the  building  situated  on  the  front  lot, 
from  the  rear  part  of  the  building, 
-except  through  that  portion  of  the 
building  standing  on  the  back  lot,  and 
'through  use  of  said  porch,  and  such 
use  had  been  made  of  the  rear  of  the 
building  and  porch  on  said  bark  lot 
since  the  completion  of  the  building, 
many  years  prior  to  the  giving  of  said 
mortgage.  It  was  held  that  the  mort- 
gagee was  entitled  to  a  perpetual  ease- 
ment of  use  of  the  part  of  the  back  lot 
covered  by  the  building  and  porch. 

In  New  York  C.  &  H.  R.  R.  Co.  v. 
Needham  (1899)  29  Misc.  435,  61  N.  Y. 
Supp.  992,  supra,  it  was  held  that  a 
conveyance  of  land  on  which  was  a 
dwelling  house  carried  an  easement 
for  the  support  of  part  of  a  substantial 
outhouse  attached  to  the  dwelling 
house,  which  part  encroached  upon  the 
remaining  land  of  the  grantor.  (The 


report  does  not  give  the  terms  of  the 
conveyance.) 

There  are  two  New  York  cases,  how- 
ever, which  held  that  there  was  no 
eaaement  under  circumstances  of  this 
character. 

Thus,  where  a  deed  conveyed  a  lot 
by  metes  and  bounds,  with  the  build- 
ings and  improvements  thereon,  to- 
gether with  the  appurtenances  thereto 
belonging,  and  on  the  rear  of  the  lot 
was  a  building  extending  6  feet  over 
upon  the  adjoining  lot  of  the  grantor, 
and  for  this  building  there  never  was 
a  separate  side  wall,  but  its  front  and 
rear  walls  were  extended  over  the  line 
until  they  met  the  walls  of  a  house 
built  on  the  adjoining  lot,  and  the  ex- 
tended walls  were  not  keyed  upon  this 
exterior  wall  of  the  other  house,  and 
the  timbers  of  the  house  did  not  rest 
on  it,  but  were  supported  by  piers, 
though  the  plastering  was  placed  upon 
or  against  it,  it  was  held  that  the  deed 
did  not  convey  the  strip  of  the  adjoin- 
ing lot  covered  by  the  building  on  the 
lot  conveyed,  or  any  easement  of  sup- 
port therein,  as  the  same  was  not  nec- 
essary. Griffiths  V.  Morrison  (1887) 
106  N.  Y.  165,  12  N.  E.  680. 

And  in  Reiners  v.  Young  (1888)  109 
N.  Y.  648,  16  N.  E.  368,  reversing 
(1885)  38  Hun,  835,  where  the  owner 
of  two  lots  erected  a  building  on  the 
easterly  lot  and  conveyed  this  lot  to 
the  defendant's  predecessor  by  metes 
and  bounds,  with  no  mention  of  build- 
ings or  appurtenances,  and  later  con- 
veyed the  other  lot  to  the  plaintiffs, 
who  discovered  through  a  survey  that 
the  westerly  wall  of  the  defendant's 
house,  and  his  west  fence  in  the  rear, 
stood  upon  their  lot  to  the  extent  of 
a  few  inches,  and  brought  ejectment, 
it  was  held  that  the  plaintiffs  were 
entitled  to  recover.  The  majority  of 
the  court  concurred  In  the  decision, 
but  not  in  the  opinion,  which  states 
that  no  easement  was  apparent,  that 
the  one  claimed  was  not  found  in  the 
grant,  and  that  there  was  no  necessity 
for  its  existence, — citing  Griffiths  v. 
Morrison  (N.  Y.)  supra. 

Smith  V.  Lockwood  (1907)  100  Minn. 
221,  110  N.  W.  980,  was  decided  under 
the  Recording  Acts.  In  that  case  an 
owner  of  two  lots  built  a  building  on 
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lot  1  which  encroached  on  lot  2,  5  feet 
ii  front  and  7  feet  in  the  rear,  and 
he  then  mortgasred  lot  1.  Thereafter, 
while  in  possession  of  both  lots,  he 
lold  lot  2  to  the  plaintifTs  predeces- 
SK,  who  had  no  knowledge  of  the 
Bortgase.  It  was  held  that  one  claim- 
ing  under  the  mortgage  could  not  re- 
aut  «jeetment  1^  the  plaintiff. 

c.  EHcroaOiment  m  property  sold. 

Where  a  retained  building  en- 
cftttches  on  property  conveyed  and  the 
easement  is  one  of  necessity,  it  will  be 
implied. 

Thus,  where  the  owner  of  land  with 
houses  thereon  conveyed  the  unim- 
proved portion  thereof,  on  which  one 
«f  the  buildings  encroached  several 
bKhes,  there  was  held  to  be  an  im- 
]died  easement  of  support  reserved, 
u  the  burden  was  apparent,  continu- 
«as,  and  necessary.  Grotenstein  v. 
Kaplan  (1916)  90  Misc.  403,  153  N.  Y. 
Sapp.  614. 

It  is  stated  (obiter)  in  substance, 
in  Katz  v.  Kaiser  (1897)  154  N.  Y.  294, 
48  N.  E.  632,  that  if  the  owner  of  a 
house  grants  an  adjoining  lot,  the 
description  covering  a  part  of  the  wall 
of  the  house,  the  grantee  takes  his 
premises  charged  with  the  servitude 
of  the  encroaching  wall. 

In  Taylor  v.  Wright  (1909)  76  N.  J, 
Eq.  121,  79  Atl.  433,  the  court  seemed 
to  be  of  the  opinion  th&t  there  was 
<  reservation  of  an  easement  where 
the  owner  of  two  houses  on  a  village 
street  conv^ed  one  of  the  houses,  and 
the  boundary  line  between  the  prem- 
ises conveyed  and  those  retained  was 
sDch  is  to  cut  off  part  of  the  porch 
part  of  the  eaves  of  the  retained 
IxNisfl^  as  the  easement  was  apparent 
ud  reasonably  necessary  and  continu- 
ws;  but  the  question  was  not  decided. 

Bat  an  encroachment,  though  obvi- 
ous, was  held  insufficient  to  sustain  an 
implied  reservation,  as  it  was  not  nec- 
<8Miy,  in  Runge  v.  Koch  (1913)  156 
App.  Div.  217,  141  N.  Y,  Supp.  282, 
'tare,  at  the  time  of  the  grant,  there 
*ua  party  wall  between  tiie  buildings 
Puted  and  those  retained,  and  be- 
WBd  the  party  wall  an  oven  had  been 
W^cted  on  the  lot  retained,  and  one 
*f  tti  walls  was  in  the  general  direc- 


tion of  a  continuation  of  the  party 
wall,  and  extended  some  inches  over 
on  the  plaintifiTs  lot.  It  was  held 
that  the  conveyance  to  the  plaintiff, 
which  stated  the  b^ndaxy  to  be  part 
of  the  way  through  a  party  wall,  did 
not  reserve  an  easement  in  favor  of 
the  grantor  for  the  use  of  so  much 
of  the  plaintiff's  land  as  supported 
part  of  the  oven  wall.  The  court  said : 
"Assuming,  therefore,  that  the  jury 
were  justified  in  finding  that  it  was 
obvious  to  anyone  viewing  the  prem- 
ises that  the  wall  encroached  upon  the 
plaintiff's  premises,  still  we  are  of 
opinion  that  there  was  no  implied  res- 
ervation to  the  grantor  and  his  gran- 
tees to  retain  it  in  its  then  position.*' 

And  where  the  owner  of  a  lot  with 
a  house  thereon  conveyed  one  half  of 
the  lot,  and  a  house  on  the  rest  of  the 
lot  encroached  upon  the  property  con- 
veyed on  a  strip  7  inches  wide  by  40 
feet  deep  aboveground  and  14  inches 
wide  underground,  it. was  held  that  no 
easement  of  support  was  retained  by 
the  grantor,  as  this  would  have  re- 
quired an  express  reservation,  the 
court  considering  also  that  the  servi- 
tude could  not  be  said  to  be  visible, 
as  it  would  have  required  a  survey  to 
show  the  7  inches  aboveground.  Sloat 
V.  McDougall  (1890)  30  N.  Y.  S.  R. 
912,  9  N.  Y.  Supp.  631. 

In  this  connection  should  be  cited 
the  case  of  the  sale  of  a  lot,  within  the 
limits  of  which  were  underground 
foundations  of  a  building  on  adjoin- 
ing proper^  of  the  grantor.  In  Na- 
tional Trust  Go.  ▼.  Western  Trust  Go. 
(1912)  —  Sask.  — ,  4  D.  L.  R.  455.  it 
was  held,  where  the  owner  of  property 
consisting  of  several  numbered  lots 
built  a  building  on  one  of  the  lots,  the 
foundations  of  which  extended  under- 
ground within  the  limit  of  another  of 
the  lots,  and  sold  such  other  lot  to  a 
purchaser  without  reference  to  these 
foundations,  such  purchaser  knowing 
nothing  about  them,  that  these  foun- 
dations belonged  to  the  purchaser,  and 
that  he  could  remove  them,  he  having 
taken  a  certificate  of  title  under  the 
Land  Titles  Act  without  any  reserva- 
tion, and  therefore  (according  to  §  66 
of  said  act)  he  held  the  same  absolute- 
ly free  from  "all  encumbrances,  liens. 
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estates,  or  interests  whatsoever"  the 
act  further  providing  (§  71)  that 
when  any  right  of  way  or  other  ease- 
ment is  intended  to  be  created  or 
transferred,  the  owner  shall  execute 
a  transfer .  descrii^ing  the  land  and 
containing  an  accurate  description  of 
the  estate,  interest,  or  easement  in- 
tended to  be  transferred  or  created, 
and  that  (§  73)  whenever  any  ease- 
ment is  created  for  the  purpose  of 
being  annexed  to,  or  used  and  enjoyed 
together  with,  other  land,  the  regis- 
trar shall  make  a  memorandum  of  the 
instrument  creating  such  easement 
upon  the  certificate  of  title  of  such 
ether  land.   The  court  stated  that  it 


was  not  necessary  to  decide  whether 
an  easement  of  necessity  could  be 
created  except  in  the  manner  speci- 
fied by  §  71,  because  it  was  shown  at 
the  trial  that  the  building  could  be 
supported  by  foundations  entirely  in 
its  own  lot,  and  it  was  simply  a  ques- 
tion of  ^pense.  (This  question,  curi- 
ously enough,  arose  on  an  action  by 
the  grantee  to  compel  the  grantor  and 
his  successor  to  remove  the  footings, 
and  the  judgment  was  for  the  defend- 
ant on  the  ground  that  the  footings 
belonged  to  the  plaintiff  and  that  he 
could  remove  them  if  he  chose.) 

B.  B.  B. 


NEW  YORK  CENTRAL  RAILROAD  COMPANY.  Plff.  in  Certiorari, 

V. 

WILBtJR  H.  MOHNEY. 

United  Statea  aupreme  Court  — Marrh  1,  1920. 

(252  U.  S.  152,  64  L.  ed.  — .  40  Sup.  Ct  Rep.  287.) 

Gamers  —  wilful  or  wantmi  negligence  —  gratuitous  passenger. 

1.  A  carrier  is  liable  to  a  person  traveling  on  a  pass  who  is  wiifnlly  or 
wantonly  injured  by  the  carrier's  employees,  notwithstanding  a  stipula- 
tion in  such  pass  releasing  the  carrier  from  liability  for  negligence. 

[See  note  on  this  question  beginning  on  page  501.] 

—  limitation  of  liability  —  employee  he  expected  to  find  awaiting  him  sn- 

riding  on  pass  —  transportation  not  other  pass  from  the  first  carrier  which 

interstate.  would  be  good  for  the  interstate  part 

2.  The  mental  purpose  of  a  railway  of  his  journey,  does  not  make  him  an 
employee  traveling  on  an  annual  pass,  interstate  passenger  while  traveling 
good  only  over  a  line  wholly  within  on  the  first  pass,  so  aa  to  validate, 
the  state,  to  continue  his  journey  into  contrary  to  local  public  policy,  a  stip- 
another  state,  using  another  carrier  ulation  in  such  pass  releasing  the  car- 
te a  point  still  within  the  state,  where  rier  from  liability  for  negligence. 


Certiorari  to  the  Court  of  Appeals  for  Lucas  County  in  the  State  of 
Ohio,  to  review  a  judgment  affirming  a  judgment  of  the  Court  of  Common 
'  Pleas  in  plaintifii's  favor  in  an  action  brought  to  recover  damages  for  per- 
.«onal  injuries  alleged  to  have  been  caused  by  the  negligence  of  defendant's 
servant.  Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Howard  Lewis  and  Fred-     Sup.  Ct.  Rep.  229;  Baer  Bros.  Mer- 


erick  W.   Gaines,   for  plaintiff  in 

certiorari : 
The  contract  of  carriage  was  inter- 

Texas  &  N.  0.  R.  Co.  v.  Sabine  Tram 
Co.  227  U.  S.  111.  57  L.  ed.  442.  33 


cantile  Co.  v.  Denver  &  R.  G.  R.  Co. 
233  U.  S.  479,  490,  58  L.  ed.  1055,  1061. 

34  Sup.  Ct.  Rep.  641;  Illinois  C.  R. 
Co.  V.  De  Fuentes,  236  U.  S.  157,  163. 
59  L.  ed.  517,  519,  P.U.R.1915A.  840, 

35  Sup.  Ct.  Rep.  275;  McFadden  v. 
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Alabama  Great  Southern  R.  Co.  154  C. 
C.  A.  338,  241  Fed.  562;  Railroad  Com- 
mission V.  Worthington,  225  U.  S.  101, 
108,  109,  56  L.  ed.  1004,  1008,  32  Sup. 
Ct  Rep.  658;  Southern  P.  Terminal  Co. 
T.  Interstate  Commerce  Commission, 
219  V,  S.  498.  527.  66  L.  ed.  SIO,  320» 
31  Sup.  Ct.  Rep.  279. 

The  journey  being  interstate,  rights 
and  liabilities  thereunder  are  gov- 
erned by  the  Federal  laws  exclusively. 

Cincinnati,  N-  O.  &  T.  P.  R.  Co. 
V.  Rankin,  241  U.  S.  S19,  60  L.  ed.  1022, 
L.RJ^.1917A,  266,  36  Sup.  Ct.  Rep. 
565;  St  LoQis,  S.  F.  ft  T.  R.  Co.  v. 
Seale,  229  U.  S.  156,  57  L.  ed.  1129, 
38  Sup.  Ct  Rep.  661,  Ann.  Cas.  1914C, 
156;  Turman  t.  Seaboard  Air  Line  R. 
Co.  105  S.  C.  287,  89  S.  E.  656;  Prigg 
V.  Pennsylvania,  16  Pet.  639,  10  L. 
ed.  1060;  Southern  R.  Co.  v.  Frescott, 
240  U.  S.  632,  60  L.  ed.  836,  36  Sup. 
Ct.  Rep.  469. 

The  pass  was  gratuitous. 

Cincinnati,  N.  O.  ft  T.  P.  R.  Go. 
V.  Rankin,  241  U.  S.  319.  60  L.  ed. 
1022,  L.RJ^.1917A,  266,  36  Sup.  Ct 
Rep.  656;  Louisville  ft  N.  R.  Go.  v. 
.Maxwell,  237  U.  S.  94,  59  L.  ed.  863, 
L.R.A.1916E,  665,  F.U.R.1915C,  300,  36 
Sup.  Ct  Rep.  494;  Charleston  ft  W. 
C.  R.  Co.  V.  Thompson,  234  U.  S.  576, 
577,  58  L.  ed.  1476.  1478,  34  Sup.  Ct. 
Rep.  964. 

A  carrier  may  validly  stipulate  that 
it  shall  not  be  liajble  for  injuries  to 
the  person  to  whom  the  pass  is  issued. 

Charleston  ft  W.  C.  R.  Co.  v.  Thomp- 
son, supra;  Boering  v.  Chesapeake 
Beach  R.  Co.  193  U.  S.  442,  448,  48 
L.  ed.  742.  744,  24  Sup.  Ct.  Rep.  615. 

When,  on  account  of  the  fog,  the 
engineer  did  not  see  the  signals,  or 
disregarded  thenu  he  was  not  guilty 
of  negligence  which  was  wilful  and 
wanton. 

7  Thomp.  Neg.  55  22;  White,  Personal 
Injuries  on  Railroads,  §  14;  1  Shearm. 
&  Redf.  Neg.  6th  ed.  §  114a;  Stewart 
v.  Burlington  &  M.  River  R.  Co.  32 
Iowa,  561;  Fluckey  v.  Southern  R.  Co. 
155  C.  C.  A.  244.  242  Fed.  468;  Cleve- 
land, C.  C.  ft  St  L.  R.  Co.  V.  Miller, 
149  Ind.  502,  49  N.  E.  445;  King  v. 
Illinois  C.  R.  Co.  52  C.  C.  A.  489,  114 
Fed.  866;  Louisville  &  N.  R.  Co.  v. 
Muscat,  147  Ala.  701,  41  So.  302; 
Louisville  &  N.  R.  Co.  v.  Mitchell,  134 
Ala.  261.  32  So.  735;  Southern  R.  Co. 
V.  Fisk.  86  C.  C.  A.  373,  159  Fed.  373. 

There  being  no  wilful  or  wanton 
negligence  pleaded,  no  recovery  can 
be  had  therefor,  even  if  such  had  been 
proved. 

9  A.L.R.— 32. 
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Gentry  v.  United  States,  41  C.  C.  A. 
185, 101  Fed.  51 ;  Re  Rosser,  41  C.  C.  A. 
497,  101  Fed.  562;  Re  Wood,  210  U. 
S.  246,  254.  52  L.  ed.  1046,  1049,  28  Sup. 
Ct  Rep.  621. 

Messrs.  Albert  H.  Miller,  A.  Jay 
Miller,  and  Charles  H.  Brady,  for  de- 
fendant in  certiorari: 

It  cannot  be  logically  contended 
that  Mohney  was  on  anything  but  an 
intrastate  journey  when  he  was  travel- 
ing on  transportation  entitling  him  to 
ride  only  from  Toledo,  Ohio,  to  Cleve- 
land, Ohio. 

Southern  P.  Co.  v.  Arizona.  249  U. 
S.  472,  63  L.  ed.  713,  P.U.R.19I9U, 
462,  39  Sup.  Ct  Rep.  313;  White  v. 
St  Louis  Southwestern  R.  Co.  —  Tex. 
Civ.  App.  — ,  86  S.  W.  962;  Judson, 
Interstate  Commerce,  p.  16,  f  1 ;  Luken 
V.  Lake  Shore  ft  M.  S.  R.  Go.  248  111. 
383,  140  Am.  St.  Rep.  220,  94  N.  E. 
175,  21  Ann.  Cas.  82;  Gulf,  C.  &  S.  F. 
R.  Go.  V.  Texas.  204  U.  S.  403,  61  L. 
ed.  540,  27  Sup.  Ct  Rep.  360,  affirm- 
ing 97  Tex.  274,  78  S.  W.  496;  New 
Jersey  Fruit  Exch.  v.  Central  R.  Go. 
2  Inters.  Com.  Rep.  84;  Missouri  &  L 
R.  Tie  &  Lumber  Co.  v.  Cape  Girardeau 
ft  S.  W.  R.  Go.  1  Inters.  Com.  Rep. 
607,  1  I.  C.  C.  Rep.  30;  Hope  Cotton 
Oil  Co.  V.  Texas  &  P.  R.  Co.  10  Inters. 
Com.  Rep.  696;  St.  Louis  Hay  &  Grain 
Go.  V.  Chicago,  B.  ft  Q.  R.  Go.  11 
Inters.  Com.  Rep.  82. 

State  law  regulates  state  trans- 
portation. 

Smith  v.  Atchison,  T.  ft  S.  F.  It  Go. 
114  C.  C.  A.  157,  194  Fed.  79. 

All  passes  are  not  free  passes. 

Norfolk  Southern  R.  Go.  v.  Chatman. 
244  U.  S.  276,  61  L.  ed,  1131,  L.R.A.. 
1917F,  1128,  37  Sup.  Ct  Rep.  499; 
Tripp  V.  Michigan  G.  R.  Go.  L.R.A. 
1918A,  768.  161  C.  C.  A.  385,  238  Fed. 
449;  Wiley  v.  Grand  Trunk  R.  Go.  227 
Fed.  127. 

Employment  was  back  of  the  Moh- 
ney pass. 

Doyle  V.  Fitchburg  R.  Go.  166  Mass. 
492,  33  L.R.A.  844,  56  Am.  St  Rep.. 
417.  44  N.  E.  611;  Gill  v.  Erie  R.  Co. 
161  App.  Div.  131,  135  N.  Y.  Supp. 
355;  Whitney  v.  New  York,  N.  H.  & 
H.  R.  Co.  50  L.R.A.  615,  43  G.  a  A. 
19,  102  Fed.  860;  Dugan  v.  Blue  Hill 
Street  R.  Co.  193  Mass.  431,  79  N.  E. 
748;  Walther  v.  Southern  P.  Co.  159 
Cal.  769,  37  L.R.A.(N.S.)  235,  116 
Pac.  51;  Eberts  v.  Detroit  Mt  C.  ft 
M.  C.  R.  Co.  161  Mich.  260.  115  N.  W. 
43;  Harris  v.  Puget  Sound  Electric  R.- 
Co.  52  Wash.  289,  100  Pac.  838;  In- 
dianapolis Traction  Co.  v.  Isgrig,  181 
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Ind.  211,  104  N.  E.  60;  Palmer  v.  Bos- 
ton &  M.  R.  Co.  227  Mass.  493,  116 
N.  E.  899. 

Plaintiff  was  entitled  to  some  degree 
of  care. 

Chicaso,  B.  L  &  P.  B.  Go.  v.  Maucher, 
248  U.  S.  359, 63  L.  ed.  294.  39  Sap.  Ct. 
Rep.  108 ;  St.  Louis,  I.  M.  ft  S.  R.  Co. 
T.  Pitcock,  82  Ark.  441,  118  Am.  St. 
Rep.  84,  101  S.  W.  725,  12  Ann.  Cas. 
582. 

In  Ohio,  a  stipulation  such  as  ap- 
pears on  the  back  of  the  Mohney 
pass,  exempting  a  railroad  from  lia- 
bility caused  by  the  negligence  of  it- 
self or  its  employees,  when  such  con^ 
tract  is  made  and  enforced  within  the 
state,  is  absolutely  void. 

Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  v. 
Kinney,  95  Ohio  St.  64,  L.R.A.1917D, 
641,  115  N.  E.  505,  Ann.  Cas.  1918B, 
286,  17  N.  C.  C.  A.  269;  Cincinnati, 
H.  &  D.  R.  Co.  V.  Pontius,  19  Ohio  St. 
221.  2  Am.  Rep.  391;  Pittsburgh, 
C.  C.  &  St.  L.  R.  Co.  V.  Sheppard,  56 
Ohio  St  68,  60  Am.  St.  Rep.  732,  46 
N.  E.  61,  1  Am.  Neg.  Rep.  517;  Cleve- 
land, P.  &  A.  R.  Co.  V.  Curran,  19 
Ohio  St.  1,  2  Am.  Rep.  362;  Knowlton 
V.  Erie  R.  Co.  19  Ohio  St.  260,  2  Am. 
Rep.  395. 

Even  in  jurisdictions  where  such 
a  contract  is  held  valid,  to  exempt  a 
carrier  from  liability  for  ordinary 
negligence,  it  is  generally  held  that 
the  carrier  will  not  be  relieved  from 
liability  for  gross  negligence,  or  for 
wantbnness,  or  for  wilfulness. 

Illinois  C.  R.  Co.  v.  Read,  87  111. 
'484,  87  Am.  Dec.  260;  Illinois  C.  R. 
Co.  V.  O'Keefe,  63  III.  App.  102;  Toledo, 
W.  &  W.  R.  Co.  V.  Begga,  85  III.  80, 
28  Am.  Rep.  613;  Indiana  C.  R.  Co. 
V.  Mundy,  21  Ind.  48,  83  Am.  Dec. 
339;  Meuer  v.  Chicago,  M.  &  St.  P. 
R.  Co.  5  S.  D.  568,  25  L.R.A.  81,  49 
Am.  St;  Rep.  898,  59  N.  W.  945; 
Walther  v.  Southern  P.  Co.  159  Cal. 
769,  37  L.R.A.(N.S.)  235.  116  Pac.  51; 
Turman  v.  Seaboard  Air  Line  R.  Co. 
105  S.  C.  287,  86  S.  E.  655;  Annas  v. 
Milwaukee  &  N.  R.  Co.  67  Wis.  46, 
57  Am.  Rep.  388.  30  N.  W.  282,  10 
Am.  Neg.  Cas.  646. 

Mr.  Justice  Clarke  delivered  the 
opinion  of  the  court: 

The  respondent,  whom  we  shall 
refer  to  as  the  plaintiff,  brought  suit 
affainst  the  petitioner,  defendant,  to 
i«cover  damages  for  severe  injuries 
which  he  sustained  in  a  rear-end  col- 
lision on  defendant's  railroad,  which 
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he  averred  was  caused  by  the  gross 
negligence  of  the  engineer  of  the 
train  following  that  on  which  he  was 
a  passenger,  in  failing  to  look  for 
and  heed  danger  signals  which  in- 
dicated that  the  track  ahead  was  oc- 
cupied. The  plaintiff  was  employed 
by  the  defendant  as  an  engineer, 
with  a  run  between  Air  lAne  Junc- 
tion, at  Toledo,  and  CoUingwood,  a 
suburb  of  Cleveland,  wholly  within 
the  state  of  Ohio.  Aa  an  incident  to 
his  employment  he  was  given  an 
annual  pass,  good  between  Air  Line 
Junction  and  Collingwood,  which 
contained  the  release  following: 

'*In  consideration  of  receiving  this 
free  pass,  each  of  the  persons  named 
thereon,  using  the  same,  voluntarily 
assumes  all  risk  of  accidents,  and  ex- 
pressly agrees  that  the  company 
shall  not  be  liable  under  any  circum- 
stances, whether  of  negligence  of  it- 
self, its  agents,  or  otherwise,  for  any 
injury  to  his  or  her  person,  or  for 
any  loss  or  injury  to  his  or  her  prop- 
erty ;  and  that  as  for  him  or  her,  in 
the  use  of  this  pass,  he  or  she  will 
not  consider  the  company  as  a  com- 
mon carrier,  and  liable  to  him  or  her 
as  such. 

*'And,  as  a  condition  precedent  to 
the  issuing  and  use  thereof,  each  of 

the  persons  named  on  the  face  of 
this  pass  states  that  he  or  she  is  not 
prohibited  by  law  from  receiving 
free  transportation,  and  that  the 
pass  will  be  lawfully  used." 

Having  been  informed  that  his 
moth&  had  died  at  her  home  near 
Pittsburgh,  Pennsylvania,  the  plain- 
tiff, desiring  to  attend  her  funeral, 
applied  to  the  defendant  for  and  ob- 
tained a  pass  for  himself  and  wife 
from  Toledo  to  Youngstown,  Ohio, 
via  Ashtabula,  and  was  promised 
that  another  pass  for  himself  and 
wife  would  be  left  with  the  agent  of 
the  company  at  Youngstown,  ffood 
for  the  remainder,  the  interstate 
part,  of  the  journey  to  Pittsburgh. 
But  the  line  of  the  defendant  via 
Ashtabula  to  Youngstown  was  much 
longer  and  required  a  number  of 
hours  more  for  the  journey  than  it 
did  to  go  via  Cleveland,  using  the 
Erie  Railroad  from  that  city  to 
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YourxgsXownf  and  for  this  reason, 
tte  record  shows,  the  plaintiflf 
itfolmey,  before  leaving  home,  de- 
cided that  his  wife  should  not  ac- 
coEnpAny  him,  and  that  he  would 
make  the  journey  by  a  train  of  the 
defendant,  which  used  its  own  rails 
to  Cleveland,  and  from  Cleveland  to 
Youn^town  used  the  tracks  of  the 
Erie  Railroad  Company,  and  at 
Younsstown  returned  to  the  road  of 
the  d«fendant,  over  which  it  ran  to 
Pit'fcstliurgh.  The  transportation 
whxcl:!  he  had  received  via  Ashtabula 
cotild  not  be  used  over  the  shorter 
route,  and  therefore  the  plaintiff 
preseBted  his  annual  pass  for  trans- 
por*ta-tion  from  Toledo  to  Cleveland, 
intexiciing  to  pay  his  fare  from  Cleve- 
lancl  Youngstown  over  the  Erie 
Raxl:r-oad,  leave  the  train  at  the  Erie 
ata-tion  at  Youngstown,  inquire  by 
t^lex>lione  as  to  the  time  and  place  of 
the  l>urial  of  his  mother,  and  then 
8«>  the  New  York  Central  station, 

*  "^^IJ  mile  away,  obtain  the  pass 
whidn  was  to  be  left  there  for  him, 
firo  forward  to  Pittsburgh  on  the 
convenient  train, 
train  on  which  Mohney  was  a 
^^^enger  was  wrecked  between 
Tol^<io  and  Cleveland.  It  had  come 
"  ^  .stop  at  a  station  and  the  second 
Jp^ion  of  the  train  ran  past  two 
DjJKilc    signals,    indicating  danger 
*'*^^<a,  and  collided  with  the  rear 
of  the  first  section,  in  which 
^**fi»i.€y  was  riding,  causing  him 
*^52^ovxs  injury. 

.  case  was  tried  on  stipulated 

SSi^s  and  the  testimony  of  the  plain- 
HF -       The  trial  court  concluded  that 
"'^'^^ley,  at  the  time  he  was  injured, 
was         an  intrastate  journey,  using 
f°^**xtrastate  pass,  and  that  by  the 
Ohio,  the  release  upon  it  was 
against  public  policy.  There- 
a  jury  being  waived,  the  court 
^S^^  judgment  in  plaintiffs  favor. 
.  state  court  of  appeals,  differ- 

TT^^^jth  the  trial  court,  concluded 
*^  iJohney  was  an  interstate  pas- 
*^*^er  when  injured,  and  that  the 
^^^^se  on  the  pass  was  valid,  under 
i-uling  in  Charlestown  W.  C, 
C^*  V.  Thompson,  234  U.  S.  576, 58  L. 
1476,  34  Sup.  Ct.  Rep.  964.  But 
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the  court  went  further  and  affirmed 
the  judgment  on  two  grounds;  by  a 
divided  court,  on  the  ground  that 
the  pass  was  issued  to  Mohney  as 
part  consideration  of  his  employ- 
ment, and,  all  judges  concurring,  for 
the  reason  that  "we  are  clearly  of 
the  opinion  that  the  negligence  in 
this  case,  under  the  evidence,  was 
wilful  and  wanton,"  For  these  rea- 
sons it  was  held  that  the  release  on 
the  pass  did  not  constitute  a  defense 
to  the  action. 

The  supreme  court  of  the  state 
denied  a  motion  for  an  order  requir- 
ing the  court  of  appeals  to  certify 
the  record  to  it  for  review,  and  the 
case  is  here  on  writ  of  certiorari. 

The  propriety  of  the  use  of  the 
annual  pass  by  Mohney  for  such  a 
personal  journey,  and  that  the  re- 
lease on  it  was  not  valid  imder  Ohio 
law,  were  not  questioned,  and  the 
sole  defense  urged  by  the  railroad 
company  was,  and  now  is,  that  his 
purpose  to  continue  his  journey  to  a 
destination  •  in  Pennsylvania  ren- 
dered him  an  interstate  passenger, 
subject  to  Federal  law  from  the  time 
he  entered  the  train  at  Toledo,  and 
that  the  release  on  the  pass  was 
valid,  under  234  U.  S.  576,  supra. 

The  three  freight  cases  on  which 
the  defendant  relies  for  its  conten- 
tion that  the  plaintiff  was  an  inter- 
state passenger  when  injured,  all 
proceed  upon  the  principle  that  the 
essential  character  of  the  transpor- 
tation, and  not  the  purpose,  or  men- 
tal state,  of  the  shipper,  determines 
whether  state  or  national  law  ap- 
plies to  the  transaction  involved. 

Thus,  in  Coe  v.  Errol,  116  U.  S. 
517,  29  L.  ed.  715,  6  Sup.  Ct.  Rep. 
475,  the  owner's  state  of  mind  in  re- 
lation to  the  logs,  his  intent  to  ex- 
port them,  and  even  his  partial  prep- 
aration to  do  so,  did  not  exempt 
them  from  state  taxation,  because 
they  did  not  pass  within  the  domain 
of  the  Federal  law  until  they  had 
"been  shipped,  or  entered  with  a 
common  carrier  for  transportation 
to  another  state,  or  had  been  started 
upon  such  transportation  in  a  con- 
tinuous route  or  journey." 

In  Southern  P.  Terminal  Co.  v. 
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Interstate  Commerce  Commission, 
219  U.  S.  498,  527,  55  L.  ed.  310, 
320, 31  Sup.  Ct.  Rep.  279,  the  cotton- 
seed cake  and  meal,  although  billed 
to  Galveston,  were  "all  destined  for 
export,  and  by  their  delivery  to  the 
Galveston,  Harrisburg,  &  Sai)  An- 
tonio Railway  they  must  be  con- 
sidered as  having  been  delivered  to 
a  carrier  for  transportation  to  their 
foreign  destination.  .  .  .  The 
case,  therefore,  comes  under  Coe  v. 
Errol,  supra."  The  mental  purpose 
of  Young,  and  his  attempted  prac- 
tice by  intrastate  billing,  was  to 
keep  within  the  domain  of  the  state 
law;  but  his  contracts,  express  and 
implied,  brought  the  discrimination 
complained  of  in  the  case  within  the 
scope  of  the  Interstate  Commerce 
Act. 

In  Railroad  Commission  v.  Worth- 
ington,  225  U.  S.  101,  56  L.  ed.  1004, 
32  Sup.  Ct.  Rep.  653,  the  Commis- 
sion attempted  to  regulate  the  rate 
on  "lake  cargo-coal,"  because  it  was 
often  billed  from  the,  mines  to 
Huron,  or  other  ports  within  the 
state,  but  this  court  found  that  the 
established  "lake  cargo-coal"  rate 
was  intended  to  apply,  and  in  prac- 
tice did  apply,  only  "to  such  coal  as 
was  in  fact  placed  on  vessels  for 
carriage  beyond  the  state,"  and  obvi- 
ously, "by  every  fair  test,  transpor- 
tation of  this  coal  from  the  mines  to 
upper  lake  ports  is  an  interstate 
carriage."  For  this  reason  the  en- 
forcement of  the  order  of  the  State 
Commission  was  enjoined  as  an  at- 
tempt to  regulate  and  control  inter- 
state commerce.  Here  again  it  was 
the  committing  of  a  designated  kind 
of  coal  to  a  carrier  for  transporta- 
tion in  interstate  commerce  that 
rendered  the  Federal  law  applicable. 

To  what  extent  the  analogy  be- 
tween the  shipments  of  property 
and  the  transportation  of  passen- 
gers may  profitably  be  pressed,  we 
need  not  inquire,  for  in  this  case  the 
only  contract  between  the  carrier 
defendant  and  the  plaintiff  was  the 
annual  pass  issued  to  the  latter. 
This  written  contract,  with  its  re- 
lease, is  the  sole  reliance  of  the  de- 
fendant. But  that  contract  in  terms 


was  good  only  between  Air  Line 
Junction  and  CoUingwood,  over  a 
line  of  track  wholly  within  Ohio,  and 
the  comi}any  was  charged  with  no- 
tice when  it  issued  the  pass  that  the 
public  policy  of  that  state  rendered 
the  release  upon  it  valueless.  The 
purpose  of  the  plaintiff  to  continue 
his  journey  into  Pennsylvania  would 
have  been  of  no  avail  in  securing 
him  transportation  over  the  Erie 
line  to  Youngstown;  for  that  he 
must  i}ay  the  published  fare;  and 
very  surely  the  release  on  the  pass 
to  CoUingwood  would  not  have  at- 
tached to  the  ticket  to  Youngstown. 
Whether  there  was  a  similar  release 
on  the  pass  to  Pittsburgh,  which 
Mohney  expected  to  get  at  Youngs- 
town, the  record  does  not  disclose, 
and  it  is  of  no  consequence  whether 
there  was  or  not.  The  contract 
whiph  the  defendant  had  with  its 
passenger  was  in  writing  and  was 
for  an  intrastate  journey,  and  it  can- 
not be  modified  by  the  purpose  of 
Mohney  to  continue  his  journey  into 
another  state,  under 
a  contract  of  car-  Ji^rATAt;  ot 
riage  with  another  i'^'lU'l/^^r,.^,.. 
carrier,  for  which  ««  pumh— tranc- 
he would  have  been  r»t«r-t»t" 
obliged  to  pay  the 
published  rate,  or  by  an  intended 
second  contract  with  the  defendant 
in  terms  which  are  not  disclosed. 
The  mental  purpose  of  one  of  the 
parties  to  a  written  contract  cannot 
change  its  terms.  Southern  P.  Co. 
v.  Arizona,  249  U.  S.  472,  63  L.  ed. 
713,  P.U.R.1919D,  462,  39  Sup.  Ct. 
Rep.  313.  For  these  reasons  the 
judgment  of  the  trial  court  was 
right  and  should  have  been  affirmed. 

But  the  court  of  appeals  afiiriiied 
the  judgment  on  two  grounds,  one  of 
which  was  that  all  of  the  judge.s 
were  "clearly  of  the  opinion  that  the 
negligence  in  the  case,  under  the 
evidence,  was  wilful  and  wanton." 
This  coifft  does  not  weigh  the  evi- 
dence in  such  cases  as  we  have'  here, 
but  it  has  been  looked  into  sufficient- 
ly to  satisfy  us  that  the  argument 
th^t  there  is  no  evidence  whatever 
in  the  record  to  support  such  a  find- 
ing cannot  be  sustained. 
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A  carrier  ,  by  rail  is  liable  to  a  tres- 
passer or  to  a  mere  licensee  wilfully 
or  wantonly  injured  by  its  servants 
in  charge  of  its  train  (Thomp.  Neg. 
§§  3307,  3308,  and  3309,  and  the 
same  sections  in  White's  Supple^ 
ment  thereto) »  and  a  sound  public 
policy  forbids  that  a  less  onerous 
rule  should  be  ap- 
wut^J  MKii-  -  plied  to  a  passenger 
";«^:?-;';r.  injured  by  like  neg- 
ligence when  law- 
fully upon  one  of  its  trains.  This 
much  of  protection  was  due  the 
plaintiff  as  a  human  being,  who  had 
intrusted  his  safety  to  defendant's 
keeping.  Southern  P.  Co.  t.  Schuy- 
ler. 227  U.  S.  601,  603,  67  L.  ed.  662, 
43  LJl.A.(N.S.)  901,  33  Sup.  Ct. 
Rep.  277 ;  Chicago,  R.  I.  &  P.  R.  Co. 
V.  Maucher.  248  U.  S.  359,  363,  63 
h.  ed.  294, 296,  39  Sup.  Ct.  Rep.  108. 

The  evidence  in  the  record  as  to 
the  terms  and  conditions  upon  which 
tiie  pass  was  issued  to  the  plaintiff 
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is  so  meager  that,  since  it  is  not  nec- 
essary to  a  decision  of  the  case,  we 
need  not  and  do  not  consider  the  ex- 
tent to  which  the  case  of  Charleston 
&  W.  C.  R.  Co.  V,  Thompson,  234  U. 
S.  576,  58  L.  ed.  1476,  34  Sup.  Ct. 
R^.  964,  is  applicable  to  an  em- 
ployee using  a  pass  furnished  to  him 
seemingly  as  a  necessary  incident  to 
his  employment. 

The  judgment  of  the  Court  of  Ap- ' 
peals  is  affirmed. 

-  Mr.  Justice  Day  and  Mr.  Justice 
Van  Devanter  concur  in  the  result, 
behig  of  opinion  that  Mohney  was 
using  the  annual  pass  in  an  inter- 
state journey,  and  that  to  such  a 
use  of  the  pass  the  Ohio  law  was 
inapplicable,  but  that  the  releasing 
clause  on  the  pass  did  not  cover  or 
embrace  his  injury,  because  the  lat- 
ter resulted  from  wilful  or  wanton 
negligence,  as  to  which  such  a  clause 
is  of  no  force  or  effect. 


ANNOTATION. 


&4^«ri«lion  releasing  carrier  from  liability  for  agiffr  to  free  passenger 
affecting  liability  for  gross  negligence  or  w3Ad  or  wanton  injory. 


The  annotation  In  7  A.L.R.  at  patre 
852,  on  the  question  what  amounts  to 
gTosa  negligence  for  which  a  carrier 
is  liable  to  a  free  passenger,  necessari- 
ly assumes  a  nile,  not  therein  dls- 
cnssed,  that  a  carrier  is  liable  to  such 
a  passenger  in  case  of  gross  negli- 
seace  or,  a  fortiori,  wilful  injury. 
The  purpose  of  the  present  discussion 
is  to  conqilement  the  annotation  re- 
ferred to  by  collating  separately  the 
decisions  which  directly  maintain  the 
rule  previously  assumed  and  apply  it 
in  the  case  of  a  passenger  who  travels 
not  only  without  payment  of  fare,  but 
ander  a  contract  containing  a  stipula- 
tion releasing  the  curier  from  lialHli- 
ty  for  injury. 

Although  there  is  considerable  con- 
flict of  opinion  as  to  whether  a  carri- 
er may  by  stipulation  in  a  free  pass 
relieve  itself  from  liability  to  the 
hinder  (see  5  R.  C.  U,  title  "Carriers,** 
§S  665  et  seq.).  the  courts  are  unani- 
mous in  declaring  that  a  carrier  can- 
not la  that  hmnner  relieve  itself  from 


liability  for  acts  done  wantonly  or 
wilfully,  or  for  acts  of  gross  negli- 
gence. 

United  States.--See  Northern  P.  R. 
Co.  V.  Adams  (1903)  192  U.  S.  440,  48 
L.  ed.  513,  24  Sup.  Ct  Rep.  408,  revers- 
ing (1902)  54  C.  C:  A.  196,  116  Fed. 
324.  And  see  New  York  C.  R.  Co.  v. 
Mohney  (reported  herewith)  ante,  496. 

CUilifomia. — Walther  v.  Southern  P. 
R.  Co.  (1911)  169  Cal.  769,  37  L.R.A. 
(N.S.)  235,  116  Pac.  51. 

niinois.— Illinois  C.  R.  Co.  v.  Read 
(1865)  37  111.  484,  87  Am.  Dec.  260; 
Toledo,  W.  &  W.  R.  Co.  v.  BeggH 
(1877)  86  III.  80.  28  Am.  Rep.  618; 
Jacksonville  Southeastern  R.  Co.  v. 
Southworth  (1890)  136  III.  253,  25  N. 
£.  1093;  Illinois  &  R.  Co.  v.  0*Keefe 

(1896)  63  lU.  App.  102,  reversed  in 

(1897)  168  111.  1Z6,  39  L.RJi,  148,  61 
Am.  St.  Rep.  68,  48  N.  E.  294.  4  Am. 
Neg.  Rep.  48.  See  also  Chicago,  B.  ft 
N.  R.  Co.  V.  Hawk  (1890)  36  Ul.  App. 
S27. 
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Indiauu— Indiana  C.  R.  Co.  v.  Mun- 
dy  (1868)  21  Ind.  48,  83  Am.  Dec.  339. 

Kentucky.— Louisville  &  N.  R.  Co. 
V.  Brown  (1919)  —  Ky.  — ,  217  S.  W. 

636. 

MissonrL— See  also  Bryan  v.  Mis- 
souri P.  R.  Co.  (1888)  32  Mo.  App. 
228. 

New  Yorik— Boswell  Hudson  Riv- 
er R.  Go.  (1860)  6  Bosw.  699,  10  Abb. 
Pr.  442. 

Oklahoma. — Missouri,  K.  &  T.  R.  Co. 
V.  Zuber  (1919)  76  Okla.  146,  7  A.L.R. 
840,  184  Pac.  452;  Atchison,  T.  &  S. 
F.  R.  Co.  V.  Smith  (1913)  88  Okla.  167, 
132  Pac.  494,  Ann.  Cas.  191 5C,  620. 

South  Carolina.— Turman  v.  Sea- 
board Air  Line  R.  Co.  (1916)  105  S.  C, 
287,  89  S.  E.  655. 

TennesBee.— Marshall  v.  Nashville 
R.  &  Light  Co.  (1907)  118  Tenn.  254, 
9  L.R.A.(N.3.)  1246,  101  S.  W.  419, 12 
Ann.  Cas.  676. 

Wisconsin. — Annas  v.  Milwaukee  & 
N.  R.  Co.  (1886)  67  Wis.  46,  67  Am. 
Rep.  388,  30  N.  W.  282,  10  Am.  Neff. 
Cas.  546. 

Canada. — Bergevin  t.  Quebec  &  L. 
St.  3.  R.  Co.  (1912)  Rap.  Jud.  Quebec 
43  C.  S.  38. 

"By  the  srreat  weight  of  authority, 
...  in  the  absence  of  provision  to 
the  contrary,  ...  a  contract  of  ex- 
emption from  liability  for  negligence 
is  upheld,  at  least  so  far  as  any  ex- 
cept what  is  called  in  the  opinions 
wanton,  or  wilful,  or  gross  negligence 
is  concerned.  In  the  case  of  a  pas- 
senger who  Is  carried  solely  as  a 
matter  of  favor,  and  without  any  com- 
pensation or  advantage  whatever  to 
the  carrier.  ...  We  think  that  the 
question  of  public  policy  in  regard 
to  such  contracts  of  exemption,  even 
as  to  passengers  carried  gratuitously, 
has  been  settled  in  this  state  by  legis- 
lative enactment.  Section  2175  of  the 
Civil  Code  provides:  *A  common  car- 
rier cannot  be  exonerated,  by  any 
agreement  made  in  anticipation  there- 
of, from  liabillfy  for  the  gross  negli- 
gence, fraud,  or  wilful  wrong  of  him- 
self or  his  servants.***  Walther  v. 
Southern  P.  R.  Co.  (CaL)  supra. 

Similarly,  in  Boswell  v.  Hudson  Riv- 
er R.  Co.  (N.  Y.)  supra,  wherein  the 
defense  was  interposed  that  the  car- 


rier was  not  liable  inasmuch  as  the 
plaintiff,  at  the  time  of  the  injury,  was 
traveling  on  a  free  pass  by  which  he 
expressly  released  the  company  from 
all  liability  for  injury  to  his  person, 
it  was  said :  "The  counsel  of  the  de- 
fendants does  not  deny  that  there  may 
be  a  degree  of  gross  neglect,  amount- 
ing to  wilful  and  fraudulent  misom- 
duet,  for  which  they  might  be  respon- 
sible, even  under  this  contract** 

The  plaintiff  in  Annas  v.  Milwaukee 
&  N.  R.  Co.  (Wis.)  supra,  was  at  the 
time  of  injury  traveling  on  a  free  pass 
providing  that  "the  person  accepting 
this  pass  assumes  all  risk  of  accident, 
and  expressly  agrees  that  the  company 
shall  not  be  liable,  under  aa^  circum- 
stances, whether  of  negligence  of  their 
agents  or  otherwise,  for  any  injury  to 
the  person,  or  any  loss  or  damage  to 
the  property,  of  the  passenger  using 
this  pass."  It  was  held  that  the  carri- 
er could  not  by  the  contract  relieve  it- 
self from  liability  for  gross  negli- 
gence, either  of  itself  or  its  agents  or 
servants,  nor  could  it  stipulate  against 
any  negligence  of  its  servants  or 
agents  which  was  expressly  made  a 
crime,  even  though  such  negligence 
might  not  be  of  that  degree  denomi- 
nated gross  carelessness  or  reckless- 
ness. 

In  Illinois  a  R.  Co.  v.  Read  (1866) 
37  IIL  484,  87  Am.  Dec.  260,  an  action 
for  an  injury  to  a  person  riding  on  a 
free  pass  including  a  contract  similar 
to  the  one  involved  in  Annas  v.  Milr 
waukee  &  N.  R.  Co.  (Wis.)  supra,  the 
court  said:  "While  we  hold  tbii 
agreement  did  not  exempt  the  rail- 
road company  from  the  gross  negli- 
gence of  its  employees,  we  are  free 
to  say  that  it  does  exempt  it  from 
all  other  species  or  degrees  of  negli- 
gence not  denominated  gross,  or 
which  might  have  the  charactw  of 
recklessness.** 

The  case  last  cited  was  followed  in 
Toledo,  W.  &  W.  R.  Co.  v.  Beggs 
(1877)  85  Ml.  80,  28  Am.  Rep.  613,  the 
court  holding  that  a  free  ticket  con- 
taining conditions  releasing  the  com- 
pany from  liability  for  injuries  oc- 
curring through  its  negligence  was  "a 
perfect  Immunity  to  the  company  for 
such  unavoidable  accidente  as  will 
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hMpfiva  to  the  best-managed  railroad 
tr^s;  not,  however,  shielding  them  ' 
from  liability  for  gross  negligence,  or 
any  degree  of  negligence  having  the 
character  of  recklessness." 

So  in  Missouri,  K.  &  T.  R.  Co.  v. 
Znber  (1919)  76  Okla.  146,  7  A.LJI. 
840, 184  Pac.  462,  it  was  held  that  al- 
thoagh  the  plaintiff  was  riding  gratui- 
tously on  a  pass  by  which  he  assumed 
"all  risk  of  accident,  injury,  and  dam- 
age, whether  resulting  from  the  neg- 
ligence of  the  servants  and  agents  of 
the  companies,  or  otherwise,"  the  com- 
pany was  liable  for  an  injury  caused 
by  the  gross  negligence  of  its  servants 
in  leaving  open  a  switch  leading  to  a 
sidetrack. 

And  in  Louisville  &  N.  R.  Go.  v. 
Brown  (1919)  —  Ky.  — ,  217  S.  W.  686, 
iriierein  it  appeared  tiiat  a  pass  pro- 
vided that  **the  person  accepting  and 
using  this  pass  in  traveling  through- 
oat  assumes  all  risks  of  accident  to 
poBon  or  property,"  it  was  said: 
"Without  entering  into  a  discussion  of 
the  multitudinous  array  of  authorities 
on  the  proposition  in  issue,  we  are 
of  the  opinion  that  a  railroad  company 
cannot,  by  a  stipulation  such  as  is 
printed  on  the  -p&aa  issued  to  appellee, 
relieve  itself  of  liability  for  injuries 
received  on  account  of  gross  negli- 
gence. Ky.  Const.  §  196." 

Similarly,  in  Marshall  v.  Nashville 
R.  &  Light  Co.  (1907)  118  Tenn.  264, 
9  LRX(NJ3.)  1246,  101  S.  W.  419,  12 
Ann.  Cas.  675,  it  was  held  that  to  a 
person,  riding  on  a  free  pass  which 
stipulated  against  liability  for  negli- 
gence, a  street  railway  company  was 
liable  for  gross  negligence.  The  court 
"We  are  of  opinion  that,  in  or- 
der to  render  the  company  liable  to 
VI  individual  using  and  riding  on  such 
*  pass,  there  must  be  on  the  part  of 
titt  company  such  negligence  as  may 
be  denondnated  wilful,  reckless,  or 
vsnton,  or  negligence  so  gross  as  to 
amonnt  to  wilfulness,  recklessness,  or 
vutonness,  and  Uat  negligence  short 


of  this  the  company  is  protected  by  the 
terms  of  the  pass,  which  constitute 
the  contract  of  carriage.  In  such  case 
the  company,  as  to  such  individual,  oc- 
cupies the  position  of  a  mandatary, 
and  not  that  of  a  common  carrier,  so 
far  as  its  liability  for  negligence  is 
concerned." 

In  Bryan  v.  Missouri  P.  R.  Co. 
(1888)  82  Mo.  App.  228,  it  was  held 
that  a  passenger  traveling  on  a  free 
pass,  expressly  conditioned  that  the 
person  accepting  it  assumed  all  risks 
of  accident  and  damages  without 
claim  against  the  company,  could  re- 
cover for  an  injury  sustained,  where 
he  was  free  from  negligence.  The 
court  took  the  view  that  in  such  a  case 
any  negligence  on  the  part  of  tiie  com- 
pany was  gross  negligence. 

In  Indiana  C.  R.  Co.  v.  Mundy 
(1863)  21  Ind.  48,  83  Am.  Dec.  339. 
the  pass  in  question  provided  in  part 
that  "the  person  accepting  this  ticket 
assumes  all  risk  of  personal  injury." 
In  affirming  a  judgment  in  favor  of 
the  plaintiff,  the  court  said:  "With- 
out undertaking  to  determine  precise- 
ly what  risks  the  plaintiff  assumed  by 
this,  contract,  we  think  it  clear,  under 
the  authorities,  that  he  did  not  as- 
sume any  risks  arising  from  the  gross 
negligence  of  the  servants  of  the  de- 
fendant in  running  the  train." 

In  Bergevin  v.  Quebec  &  L.  St  J.  R.' 
Go.  (1912)  Rap.  Jud.  Quebec  43  C.  S. 
S8,  it  was  held  that  a  stipulation  in  a 
free  pass  to  the  effect  that  the  railroad 
company  would  not  be  responsible  for 
accidents  did  not  relieve  the  company 
from  liability  for  accidents  resulting 
from  gross  negligence  of  its  iservanta 
or  employees. 

In  the  reported  case  (NEW  YORK  C. 
R.  Co.  V.  MOHNEY,  ante,  496)  it  is 
held  that  a  clause  in  a  pass  releasing 
the  carrier  from  liabili^  for  negli- 
gence did  not  cover  the  plaintiff's  case, 
since  the  evidence  disclosed  that  the 
negligence  complained  of  was  wilful 
and  wantoB.  W.  F.  F. 
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CATHERINE  BAXTER 

V. 

PmLADELFHIA  &  READING  RAILWAY  COMPANY,  Appt 

PenntiifhMnia  Supreme  Court  — April  33,  lOlB. 

(264  Pa.  467, 107  Atl.  881.) 

Damages  —  injury  to  person  ensraged  in  biuiness  ~  value  of  othw's  serr- 

ices. 

1.  The  compensation  awarded  one  engaged  in  business  for  personal  in- 
jury for  loss  of  his  services  in  the  business  should  not  exceed  the  amount 
usually  paid  to  persons  performing  similar  services  for  others. 

{See  note  on  this  question  beginning  on  page  510.] 


Evidence  —  photograph  —  differeirt 

light  conditions  —  effect. 

2:  Photographs  of  the  scene  of  a 
grade-crossuig  accident  are  not  con- 
clusive as  to  the  extent  of  view  of  the 
person  injured,  where  the  conditions 
of  light  were  not  the  same  when  they 
were  taken  as  when  the  accident  oc- 
curred. 

I  See  10  R.  C.  L.  1157,  1160.] 
Damages  —  negligent  killing  —  profits 

from  cairitaL 

3.  Upon  the  question  of  damages 
for  negligent  killing,  profits  from  in- 
vested capital  or  the  labor  of  others 
are  excluded  in  ascertaining  earning 

capacity. 

!  See  8  R.  C.  L.  472.  478.] 

—  personal  earnings. 

4.  Compensation  for  loss  of  earning 
power  by  negligent  injuries  should, 
so  far  as  possible,  be  limited  to  earn- 
ings which  are  the  result  of  personal 
efforts  either  physical  or  mental. 

[See  8  R.  C.  L.  473.J 

—  net  returns  from  business. 

5.  The  net  results  of  a  business  con- 
ducted by  a  person  injured  by  an- 
other's negligence  cannot  be  consid- 
ered on  the  question  of  damages  to  be 
allowed  for  the  injury,  if  it  is  impossi- 
ble to  distinguish  between  the  per- 
sonal earnings  of  the  individual  and 
the  return  from  capital  invested  and 
the  labor  of  others. 

[See  8  R.  C.  L.  473.  474.] 

—  injured  person  dominating  factor  ot 

business. 

6.  Where  the  directing  intellectual 
or  physical  labor  of  a  person  injured 
by  another's  negligence  is  the  pre- 
dominating factor  of  his  business,  the 
mere  fact  that  he  has  the  assistance  of 
some  capital  and  labor  of  others  does 
not  prevent  the  consideration  of  his 


net  earnings  upon  the  question  of  com- 
pensation to  be  awarded  for  the  in- 
jury. 

[See  8  R.  C.  L.  474.] 
— allowance  for  lorn  of  earning  power. 

7.  If  a  business  conducted  by  a  per- 
son injured  by  another's  negligence 
could  not  be  continued  with  Uie  same 
success  after  his  injury,  as  before^  a 
fair  compensation  may  be  made  for 
loss  of  his  earning^  power  if  it  -can  be 
fairly  and  approximately  measured. 

fSee8R.  G.  L.474.] 

—  elem«its  of  problem  of  cmpensa- 

tion. 

8.  How  far  compensation  for  injury 
to  one  engaged  in  business  may  in- 

.  elude  the  value  of  his  services  in  such 
business  must  depend  upon  the  nature 
and  extent  of  the  business,  the  amount 
of  his  personal  direction  and  labor  in 
connection  with  the  business,  and  the 
amount  of  capital  invested  and  labor 
employed. 

Evidence  —  injury  to  business  man  — 
elements  of  damages. 

9.  Upon  the  question  of  loss  to  a 
business  by  injury  to  the  one  conduct- 
ing it,  as  an  element  of  damages  for 
his  injury,  evidence  is  admissible  as 
to  the  pecuniary  loss  sustained  by  rea- 
son of  the  absence  of  his  attention  and 
labor,  as  an  aid  to  the  jury  in  deter- 
mining what  the  measure  of  damages 
should  be. 

[See  8  B.  C.  L.  476.] 

]>aBages  —  amount   contributed  to 

family  support. 

10.  The  amount  contributed  by  a 
man  in  business  to  the  support  of  his 
family  may  be  considered  by  the  jury 
in  determining  the  loss  to  them  from 
his  negligent  killing,  if  the  tHisiness 
was  the  sole  source  of  income,  and  the 
sum  is  contributed  through  his  per- 
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sonal  superintendence  and  direction, 
and  was  not  beyond  what  his  services 
-would  be  worth  if  he  were  employed 
by  another  in  like  capacity  in  tb« 
same  business. 

— contribotion  by  son  —  effect. 

11.  That  the  minor  8onM>f  one  killed 
by  another's  negligence  contributed  in 
a  small  way  to  the  business  conducted 
by  the  injured  person  does  not  pre- 


vent an  allowance  as  damages  for  the 
death,  based  upon  the  value  of  the 
services  of  the  injured  person  to  the 
business. 

Trial  —  instruction  —  aflsmnption  of 
disputed  facts. 

12.  An  instruction  should  not  be 
given  which  assumes  as  undisputed 
facta  which  are  in  dispute. 

[See  14  R.  C.  L.  738.J 


Appeal  by  defendant  from  a  judgment  of  the  Court  of  Common  Pleas, 
Number  1,  for  Philadelphia  County  (Patterson,  J.)  denying  its  motion  for 
judgment  notwithstanding  a  verdict  for  plaintiff,  or  for  a  new  trial,  in  an 
action  brought  to  recover  damages  for  the  death  of  plaintiif's  husband* 
alleged  to  have  been  caused  by  defendant's  negligence.  Ajifiimed, 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  William  Clarke  Mason,  for  ap-    Foster  v.  Butler  County  Light  Co.  266 


pellant : 

The  measure  of  damage,  if  the 
plaintiff  is  entitled  to  recover  at  all. 
mast  be  based  upon  evidence  showing 
ihe  earning  capacity  of  the  decedent 
during  the  year  prior  to  his  death. 

BofiTSess  V.  Baltimore  &  O.  R.  Co.  234 
Pa.  379,  83  Atl.  356;  Gilmore  v.  Phila- 
delphia Rapid  Transit  Co.  263  Pa.  543, 
98  Atl.  698. 

The  learned  trial  judge  erred  in  his 
answer  to  the  jury,  upon  their  request 
for  additional  instructions,  without 
adding:  further  instructions  concern- 
ing the  effect  of  such  testimony. 

Calhoun  v.  Holland  Laundry,  220 
Pa.  281,  69  Atl.  756. 

It  was  error  to  refuse  to  charge  as 
requested  by  the  defendant  with  refer- 
ence to  the  headlight  upon  the  engine. 

Lapinco  v.  Philadelphia  &  R.  R.  Co. 
267  Fa.  344, 101  Atl.  767. 

It  was  error  to  permit  a  witness  to 
gvess,  after  the  witness  had  stated  he 
had  no  knowledge  concerning  the  dis- 
tance in  question. 

Mclntyre  v.  Pittsburgh,  238  Pa.  624, 
86  Atl.  306. 

Mr.  Owen  J.  Roberts,  for  appellee: 
The  court's  action  in  connection 
with  the  measure  of  damages  was  cor- 
rect. 

Buckman  v.  Philadelphia  &  R.  R. 
Go.  227  Pa.  277,  75  Atl.  1069;  Simpson 
V  Pennsylvania  R.  Co.  210  Pa.  101,  59 
Atl.  693;  Wallace  v.  Pennsylvania  R. 
Co.  195  Pa.  127,  62  L.R.A.  83,  46  Atl. 
685 ;  Boggess  v.  Baltimore  &  O.  R.  Co. 
234  Pa.  379.  83  Atl.  366;  Mcl>ane  v. 
Pittsburg  R.  Co.  230  Pa.  29,  79  Atl. 
237;  Gilmore  v.  Philadelphia  Rapid 
Transit  Co.  253  Pa.  643,  98  Atl.  698; 


Pa.  691,  100  Atl.  452. 

The  court  was  right  in  refusing 
binding  directions  for  the  defendant, 
and  in  refusing  judgment  n.  o.  v. 

Milligan  v.  Philadelphia  &  R.  R.  Co. 
261  Pa.  344,  104  Atl.  657. 

Kephart,  J.,  delivered  the  opinion 
of  the  court : 

The  facts  presented  by  this  appeal 
are  substantially  the  same  as  those 
contained  in  the  appeal  of  Milligan 
v.  Philadelphia  &  R.  R.  Co.  261  Pa. 
344,  104  Atl.  657,  Baxter,  husband 
of  the  present  appellee,  was  killed 
at  Island  road  crossing,  Philadel- 
phia, by  a  collision  between  the  ap- 
pellant's train  and  a  runabout  in 
which  he  and  Milligan  were  riding. 
Milligan  was  driving.  From  a  ver- 
dict in  the  wife's  favor  this  appeal 
was  taken.  The  assignments  of  er- 
ror, which  complain  of  the  refusal 
of  the  court  below  to  direct  a  ver- 
dict for  the  defendant  and  to  enter 
judgment  on  its  motion  n.  o.  v.,  are 
without  merit. 

An  effort  was  made  to  show  con- 
tributory negligence  on  the  part  of 
Baxter  and  his  companion,  Milligan. 
Mr.  Justice  Walling,  in  the  case  of 
Milligan  v.  Philadelphia  &  R.  R.  Co. 
supra,  discusses  this  question,  and 
there  is  no  evidence  in  the  present 
case  to  change  the  conclusion  there 
reached.  Whether  Baxter  could 
the  train  coming,  had  he  looked, 
or  whether  it  was  too  dark  to  see  it, 
were  questions  for  the  jury  to  deter- 
mine.   Photographs  were  received 
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in  evidence,  showing  a  view  of  the 
grade  crossing  and  the  tracks  on  a 
clear  day.  While  this  might  have 
been  helpful,  the  inquiry  was  more 
directly  concerned  with  the  condi- 
tions existing  on  the  ground  on  the 
day  of  the  accident,  and  the  effect 
that  the  partial  absence  of  daylight 
would  have  on  the  conditions  as 
there  presented.  At  the  time  the 
accident  occurred  it  was  evening — 
getting  dusk — and  a  view  along  the 
tracks  could  not  be  obtained  for 
more  than  several  hundred  feet.  It 
was  testified  that  the  photographs 
did  not  represent  all  the  physical 
conditions  on  the  ground  as  they 
were  when  Baxter  was  killed.  The 
photographs,  then,  would  not  be  con- 
trolling, either  as  to 

Ki?j;^Srh-  the  extent  of  the 
different  iiviit  view,  or  that,  un- 
*;«e5J."""—  der  all  the  circum- 
stances, due  care 
had  not  been  used  by  Baxter  and 
Milligan.  All  this  was  for  the  jury 
under  proper  instructions  from  the 
court,  which  were  given. 

Baxter  was  a  wagon  builder  and 
blacksmith ;  his  only  income  was 
from  that  business.  The  machinery 
used  in  connection  with  the  business 
consisted  of  a  band  saw,  planer,  drill 
press,  emery  wheel,  and  smoothing 
iron;  these  were  driven  by  an  elec- 
tric motor,  the  current  for  which 
was  purchased.  Baxter,  the  de- 
cedent, worked  in  the  shop  like  any 
other  employee,  and  also  acted  as  a 
superintendent  in  connection  with 
the  general  work.  He  had  the  as- 
sistance of  his  minor  son  and  four 
or  five  employees.  The  larger  part 
of  the  business  was  repair  work, 
^Vhile  some  new  wagons  were  con- 
structed, they  were  sold  as  rapidly 
as  built.  There  was  on  hand,  at  the 
time  of  Baxter's  death,  material 
valued  at  $2,200,  and  his  plant  equip- 
ment did  not  represent  an  invest- 
ment above  that  figure.  Out  of  the 
income  he  gave  to  his  wife  approxi- 
mately $1,800  yearly  for  the  sup- 
port of  his  family.  Evidence  of  the 
foregoing  facts  was  offered  for  the 
purpose  of  measuring  his  earning 
power,  and,  as  such,  was  objected 


to,  for  the  reason  that  it  did  not 

properly  show  personal  earnings  as 
distinguished  from  the  profits  of  the 
business.  In  the  latter  was  included 
the  return  from  a  small  amount  of 
capital  invested  and  the  toil  of  oth- 
ers, which,  with  the  deceased's  earn- 
ings, less  certain  deductions  for  ex- 
penses, made  up  the  net  profits  of 
the  plMit.  It  was  from  this  sum  the 
wife  was  given  her  allowance  for 
maintenance. 

In  actions  for  personal  injuries, 
the  loss  of  earning  power  is  an  im- 
portant element  to  be  considered  in 
estimating  the  damages  suffered. 
As  stated  in  many  of  our  cases,  the 
value  of  the  earning  power  contem- 
plated is  that  resulting  from  the  in- 
tellectual or  bodily  labor  of  the  in- 
jured party,  in  his  business  or 
profession.  Profits  derived  from  in- 
vested  capital,  or 
the  labor  of  others,  SSSiJ^ 
are  clearly  exclud-  KUTSSmSI*" 
ed.    Earnings  are 
the  result  of  labor,  the  price  of  serv- 
ices performed.  Profits  are  the  net 
gains  from  an  investment,  or  the 
prosecution  of  some  business.  Good- 
hart  v.  Pennsylvania  R.  Co.  177  Pa. 
1,  15,  55  Am.  St.  Rep.  705,  35  Atl. 
191.  Profits  should  not  be  used  as 
a  safe  guide  for  measuring  earning 
power,  although  they  may  indicate 
the  possession  of  business  ability 
and  qualifications.    Strictly  speak- 
ing, compensation  for  the  loss  of 
earning  power,  as  far  as  possible, 
should  be  limited  to  earnings  which 
are  the  result  of 
personal  effort,  ei- 
ther    physical  or 
mental,  in  which  profits  from  in- 
vested capital  or  profits  from  the 
labor  of  others  must  not  be  included. 
Where  it  is  impossible,  in  a  business 
enterprise,  to  distingiiish  between 
the  personal  earnings  of  the  indi- 
vidual and  the  return  from  capital 
invested  and  the  labor  of  others* 
the  net  income,  or  net  result  from 
such  business,  can- 
not  be  considered  S^ESSU. 
in  determining  the 
amount  of  damages  to  which  the 
claimant  is  entitled.  But  where  the 
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predominating  factor  is  the  direct- 
ing intellectual  and  physical  labor 
of  the  individual,  such  business 
may  be  characterized  as  personal 

.  .  .  to  that  individual, 

iS^SSt^"^  though  others  with 
^I^SumH  equipment 
may  aid  in  the 
voA.  It  is  much  like  dentists  and 
doctors  with  their  instruments,  or 
lawyers  with  their  books  and  stenog- 
raphers and  assistants.  The  per- 
sonal feature  prevails  over  the  in- 
vestment of  an  insignificant  amount 
of  capital  or  labor  employed.  Such 
capital  and  labor  are  incidental, 
though  important,  to  the  perform- 
ance of  the  personal  services.  It  is 
the  latter  which  makes  the  prac- 
tice successful;  it  is  the  service  of 
the  individual  that  is  tiie  real  life 
of  the  business  or  the  profession. 

The  idea  of  personal  effort,  physi- 
cal and  mental,  is  not  confined  to 
professional  or  similar  services.  It 
extends  to  a  person  engaged  in  a 
business,  as,  when  the  neighborhood 
blacksmith  shoes'  a  horse  correctly, 
he  may  count  on  the  continued  pat- 
ronage of  the  horse  owner,  though 
in  his  shop  he  may  have  such  assist- 
ants as  his  business  demands,  and 
bis  business  thrives  not  only 
through  services  well  done  and  be- 
cause  of  personal  friendship  or  rela- 
tionship, but  because  it,  or  any  other 
like  place,  fills  the  community  de- 
mand. It  is  the  worth  of  this  in- 
dividual's  connection  with  the  busi- 
ness that  causes  the  trouble  in 
ascertaining  a  fair  criterion  for  es- 
timating earning  power.  The  diflS- 
cnlty  comes  not  from  expressing  the 
rule  to  govern,  but  in  applying  it  to 
a  giv^  case.  Difficulties,  however, 
should  not  prevent  the  application 
of  the  rule  to  a  just  and  reasonable 
extent  It  must  be  remembered  the 
general  rule  is  that  the  worth  of 
earning  power,  as  applied  to  a  busi- 
ness, must  not  be  made  up  from 
profits,  which  represent  earnings 
from  invested  capital,  or  the  labor  of 
others,  or  both. 

In  all  of  the  cases  where  earning 
power  may  be  measured  in  part  by 
profits,  it  cannot  be  done  with  the 


certainty  that  a  daily  or  monthly 
wage  is  fixed,  either  in  connection 
with  the  business  directly  under  con- 
sideration or  apart  from  and  at- 
tached to  another  business.  The 
yearly  value  of  the  services  of  one 
who  owns,  manages,  and  labors  with 
others,  with  invested  capital,  is  sub- 
ject to  many  conditions  which  do  not 
confront  us  in  the  ascertainment  of 
the  earning  power,  when  we  consid- 
er a  monthly  wage,  or  the  earnings 
of  professional  men,  or  men  engaged 
in  Bimilar  occupations.  The  owner 
of  a  business  encounters  the  con- 
tinued financial  requirements  of  his 
undertaking;  the  effect  of  business 
depression,  with  its  attendant  loss, 
the  destroying  influence  of  competi- 
tion, labor  conditions,  market  sup- 
ply, prices  and  loss  through  ordinary 
business  attention,  such  as  loss 
through  unwise  contracts,  unused 
supplies,  or  materials,  etc., — ^these, 
with  other  factors,  are  the  deterring 
circumstances  in  business  enter- 
prises. 

With  these  matters  in  view,  the 
question  must  then  be  put:  Would 
^e  business,  if  no  accident  had  oc- 
curred, have  the  same  measure  of 
success  as  it  always  had ;  and  would 
that  success  continue  during  the  re- 
maining period  of  the  probable  life 
of  the  owner?  If  the  answer  is  in 
the  affirmative,  then  there  is  no  loss 
on  that  account;  but,  if  in  the  nega- 
tive, then,  since  the  personal  equa- 
tion is  concerned, 
these  uncertam  fac-  lomi  of  MrniBc 
tors  will  not  be  suf- 
ficient  to  deprive  the  claimant  of  the 
right  to  fair  compensation  for  the 
loss  of  earning  i>ower,  where  the 
latter  can  be  fairly  and  approxi- 
mately measured. 

The  deceased  was  engaged  in  the 
repair  business,  and  occasionally  in 
the  manufacture  and  sale  of  a  com- 
modity. From  this  business  he 
made  a  profit  which  was  not  subject 
to  the  hazard  of  a  strictly  contract 
price,  with  its  accompanying  liabil- 
ity to  errors  of  judgment,  fiuctua- 
tions  of  cost,  etc.  This  fair,  average 
return,  or  profit,  was  practically  the 
same  for  several  years  before  the 
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accideat,  upder  varying  conditions. 
It  was  made  up,  first,  from  the  intel- 
lectual and  physical  labor  of  the  in- 
dividual as  owner  and  manager ;  sec- 
ond, the  uncertain  return  from  the 
use  of  machinery  and  profits  on 
materials  sold,  or  the  net  return 
from  invested  capital ;  third,  the  net 
earnings  from  the  labor  of  others. 
Was  the  business,  then,  of  such 
character  that  it  could  be  said  the 
earnings  were  so  mixed  that  it  could 
not  be  determined  what  his  services 
were  worth  to  the  conduct  of  the 
business  that  he  was  engaged  in,  or, 
iu  other  words,  the  earning  power 
of  the  deceased  could  not  be  fairly 
ascertained? 

We  have  intimated  that  the  right 
of  the  injured  party  to  be  compen- 
sated for  loss  of  earning  power  is  a 
substantial  one,  and  some  reasonable 
and  trustworthy  test  must  be  adopt- 
ed, else  he  will  be  wholly  deprived  of 
the  value  of  this  important  element 
of  damage.  It  was  not  due  to  the 
deceased's  act  that  such  test  has 
been  made  necessary ;  but  neverthe- 
less it  would  be  wrong  to  set  up  a 
standard  for  estimating  damages 
which  is  fictitious,  or  that  does  not 
fairly  represent  what  the  services 
are  worth.  If  all  of  the  yeariy  prof- 
its in  cases  similar  to  the  one  under 
discussion  were  used  in  ascertain- 
ing the  total  or  partial  value  of  earn- 
ing power,  there  would  be  included 
the  earning  power  of  others,  as  well 
as  that  of  the  individual  under  con- 
sideration, to  say  nothing  of  the  re- 
turn, large  or  small,  from  the  capital 
invested. 

"The  loss  of  profits  in  conducting 
a  business  involving  the  labor  of  oth- 
ers is  not  a  necessary  consequence 
of  personal  injury  to  the  plaintiff." 
Silsby  v.  Michigan  Car  Co.  95  Mich. 
204, 54  N.  W.  761. 

Each  case  must  depend  on  the  na- 
ture and  extent  of  the  business,  the 
-ri«™«t«  of  amount  of  personal 
problem  of         duTectiou  aud  labor 

gaged  in  connection  therewith,  as 
well  as  the  amount  of  capital  invest- 
ed and  the  labor  employed.  The  ef- 


iniwry  to  bul- 
nv.itn  man— 


feet  of  the  loss  of  the  individual's 
services  to  the  busi- 
ness may  be  in- 
dicated by  evidence 
pointing  out  the 
pecuniary  loss  sus- 
tained by  reason  of  the  absence, 
partial  or  total,  of  the  personal  at- 
tention and  labor  of  the  individual ; 
not  as  definitely  fixing  the  measure 
to  value  the  earning  power,  but  as 
an  aid  to  the  jury,  £^er  considering 
all  the  attendant  circumstances  in- 
volved in  the  business,  in  its  effort 
to  determine  what  the  measure 
should  be.  Attention  may  be  called 
to  all  the  depressing  influences  to 
which  a  business  is  subjected.  If, 
because  of  the  magnitude  and  com- 
plexity of  the  business,  or  through 
death,  or  otherwise,  this  evidence  be 
not  available,  then  the  claimant,  aft- 
er fully  describing  the  business  and 
the  injured  person's  connection 
therewith,  should  be  permitted  to 
show  what  the  services  w^  worth* 
if  employed  under  like  circum- 
stances by  another  in  a  similar  ca- 
pacity. 

While  the  evidence  to  show  this 
pecuniary  loss,  or  the  effect  of  the 
absence  of  the  personal  attention, 
need  not  be  clear  and  indubitable,  it 
should  not  be  a  mere  guess,  or  a 
paper  loss ;  it  should  be  shown  to  ex- 
ist as  an  actual  loss.  It  must  neces- 
sarily be  the  subject  of  substantive 
proof,  and  this  evidence  should  be 
subject  to  criticism  from  him  who 
must  pay  the  loss,  to  the  end  that 
the  pecuniary  loss  claimed  as  the 
standard  should  not  exceed  that 
usually  paid  to  persons  performing 
similar  services  for  ^^^^ 

others.     Care  must  Injnrr  to  m*-rmnm 

be  taken  not  to  make  U!fio 
the  responsible  par-  »*  otner-ii 
ty  an   insurer  of 
prospective  profits.  The  jury  should 
have  the  right  to  consider  tius  crit- 
icism; otherwise,  d^endant  would 
be  powerless  to  oppose  claims  that 
might  come  within  the  rule,  but 
which  experience  teaches  are  exor- 
bitant.   See  Goodhart  v.  Pennsyl- 
vania R.  Co.  supra ;  Wallace  v.  Penn- 
sylvania R.  Co.  195  Pa.  127,  52 
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LR.A.  33,  45  Atl.  685;  McLane  v. 
Pittsburg  R.  Co.  230  Pa.  29,  79  Atl. 
237;  Buckman  v.  Philadelphia  &  R. 
R  Co.  227  Pa.  277,  75  Atl,  1069 ;  Mc- 
Crackfen  v.  Consolidated  Traction  Co. 
201  Pa.  384,  50  Atl.  8S2;  Boggess  v. 
Saltimore  &  O.  R.  Co.  234  Pa.  879, 
83  AtL  356.  A  person  who  has  per- 
Mih]  knowledge  of  the  plaintiff's 
business,  and  of  the  manner  in  which 
it  was  conducted,  and  the  time  and 
attention  given  to  it,  may  testfy  tm 
to  what  the  services  are  worth. 
Simpson  v.  Pennsylvania  R.  Co.  210 
Pa.  101.  59  AtL  693. 

In  the  case  now  under  considera- 
tion, the  deceased  contributed  ap- 
proximately $1,800  a  year,  for  some 
years  prior  to  his  death,  to  the  sup- 
port and  maintenance  ef  his  family. 
This  did  not  represent  the  total 
amount  of  earnings  that  had  been 
set  aside  as  profits,  for  out  of  the 
profits  he  paid  the  instalments  due 
on  the  building  used  in  connection 
with  his  business  and  for  his  home. 
The  evidence  gives  a  detailed  de- 
scription of  the  character  of  the 
business  and  of  the  services  per- 
formed by  the  deceased  and  his  em- 
ployees, statements  from  which 
might  be  found  the  gross  volume  oi 
business  and  gross  expenses,  as  they 
relate  to  the  standard  for  measuring 
the  earning  power  here  claimed,  the 
per  cent  of  the  whole  fund  as  profit, 
and  the  part  set  aside  from  that  per 
cjent  for  some  years  prior  to  the  de- 
ceased's death.  The  yearly  pecu- 
niary loss  claimed  was  confined  to 
this  $1,800  per  year,  or  the  amount 
.set  aside  from  profits  regularly  con- 
tributed toward  the  support  of  his 
family.  Considering  the  capital  in- 
vested, the  labor  employed,  the  char- 
acter of  the  services  performed  by 
deceased,  and  the  earning  realized 
therefrom,  with  all  the  other  evi- 
dence in  the  ease,  the  yearly  amount 
claimed  could  well  have  been  found 
as  a  conservative  estimate  of  the 
value  of  his  services  to  his  business ; 
and,  under  the  circumstances,  this 
faiziy  represented  a  yearly  amount 
lAich  might  be  accepted  by  the  jury 
38  a  safe  aid  in  fixing  the  loss  of 
earning  power. 


We  do  not  wish  to  be  understood 
as  holding  that  sums  given  for  the 
support  of  the  family  are  evidence 
of  earning  power;  but  where  a  sum 
of  money,  claimed  as  a  yearly  value 
of  earning  power,  is  derived  from  a 
bminess  from  which  the  claimant 
had  his  sole  source 
of  income,  and  tius  MBtruatf^  to  , 
swm  represents  a 
part  of  the  net  earnings  which  were 
produced  through  the  claimant's 
personal  direction  and  superintend- 
ency,  and  such  sum  is  not  beyond 
what  his  services  would  be  worth  if 
he  were  employed  by  another  in 
like  capacity  in  the  same  business, 
the  amount  so  claimed  would  fur- 
nish some  evidence  which  the  jury 
might  consider  in  fixing  the  value  of 
earning  power.  That  in  point  of  fact 
this  sum  was  given  to  deceased's 
family  for  support  is  not  material ; 
for  the  evidence  aa  to  what  was  done 
with  the  money  was  not  q)ecificaUy 
objected  to  on  any  snch  ground. 

The  fact  that  his  son  contributed 
to  the  business  in  a  small  way,  and 
was  not  paid  a  salary  or  wage,  does 
not  affect  the  situation.  His  father 
supported  him,  and  he  was  entitled 
to  his  services  dur- 
ing minority;  but  5^»-';iti^: 
this,  as  we  have  en- 
deavored to  show,  like  the  services 
of  others,  is  not  included  in  his  earn- 
ing power.    We  do  not  think  the 
court  erred  in  admitting  evidence,  or 
in  its  charge  to  the  jury. 

The  third  and  ninth  points,  as  pre- 
sented, assumed  as  undisputed  evi- 
dence clearly,  as  we  have  already 
pointed  out,  in  dispute.  In  fact,  the 
case  hinged  to  a  great  extent  on  this 
evidence.  The  points  could  not  have 
been  unqualifiedly  affirmed.  If  the 
time  of  day  had  per- 
mitted a  photograph 
to  be  taken  that 
would  represent  the 
conditions  as  they  were  at  the  time 
of  the  accident,  this  evidence  might 
have  been  more  persuasive.  The 
court  did  not  err  in  its  answer  to 
these  points.  As  the  court  had,  in 
its  general  charge,  instructed  the 
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jury  as  to  the  headlight,  it  was  not 
error  then  to  refuse  a  point  which 
was  substantially  a  repetition  of 
what  was  covered  by  that  charge. 
We  have  considered  the  remaining 


assignments  of  error,  and  find  no 
merit  in  them;  they  do  not  require 
discussion. 

All  the  assignments  are  overruled, 
and  the  judgment  is  afltoied. 


Meatm  of  duMig— 


ANNOTATKm. 

for  loM  of  oamniK  capacilf  of 
nets  for  hinuelf . 


I.  Generally,  610. 
n.  Partienlar  oecnpatioiw: 

a.  Actor,  510. 

b.  Automobile  repair  man,  611. 

c  Boarding  house  or  reatanrant 
keeper,  611. 

d.  Contractor,  512. 

e.  Cooper,  613. 

f.  Dressmaker,  613. 

K.  Employment  agent,  614. 

h.  Expressman,  614. 

L  Farmer  or  stock  dealer,  614. 

/.  eeneroUir. 

As  the  title  of  this  note  presuppos- 
es, it  is  well  settled  that  the  loss  of 
earning  capacity  forms  an  appreciable 
and  necessary  element  of  damages  to 

be  considered  in  an  action  for  person- 
al injuries,  and  the  subject  of  the  note 
is  the  measure  of  such  damages  where 
the  injured  person  is  engaged  in  busi- 
ness for  himself. 

In  at  least  two  cases  it  has  been  said, 
generally,  that  as  an  element  of  dam- 
ages the  jury  might  consider,  among 
other  things,  the  loss  of  the  power  of 
a  person  engaged  in  business  for  him- 
self to  earn  money,  without  suggest- 
ing any  means  by  which  such  damages 
were  to  be  measured,  or  indicating 
the  business  in  which  the  plaintiff 
was  engaged.  Union  Depot  &  R.  Co. 
V.  Londoner  (1911)  60  Colo.  22,  33 
L.R.A.(N.S.)  433,  114  Pac.  316;  Storrs 
V.  Los  Angeles  Traction  Co.  (1901) 
134  Cal.  91,  66  Pac.  72. 

But  the  general  rule  deducible  from 
the  cases  seems  to  be  that  the  value 
of  the  earning  power  of  one  engaged 
in  business  for  himself  must  be  meas- 
ured by  the  income  or  profit  which  is 
derived  chiefly  from  his  personal  skill 
and  knowledge.  Profits  derived  from 
the  labor  of  others,  or  returns  on  in- 
vested capital,  cannot  ordinarily  be 
considered  in  arriving  at  the  earning 


continued, 
j.  Florist,  616. 
k.  Ganger,  616. 
I.  Manufacturer,  51S. 
m.  Merchant,  616. 
n.  Midwife,  617. 
o.  Music  teacher,  517. 
p.  Oil  producer,  617. 
q.  Peddler,  or  the  like,  617. 
r.  Professional  man,  618. 
s.  Saloon  Ineper,e20. 
t.  Wigmaker,  62a 

power  of  the  owner  of  a  business. 
See  the  reported  case  (Baxtek  t.  Phil- 
ADELFHIA  &  R.  R.  Co.  ante,  604),  and 
the  cases  cited  throughout  this  note. 
However,  difficulty  arises  in  applying 
this  rule  to  a  particular  case  and  de- 
termining when  the  personal  element 
is  paramount,  since  it  must  be  left  to 
the  discretion  of  the  jury  to  determine 
from  all  the  attendant  circumstances 
exactly  what  loss  a  person  has  sus- 
tained. The  cases  are«  therefore,  ar- 
ranged in  this  note  with  reference  to 
the  particular  business  or  profession 
with  respect  to  which  the  question 
arose  in  each  instance. 

In  El  Paso  Electric  R.  Co.  v.  Mur- 
phy (1908)  49  Tex.  Civ.  App.  586,  109 
S.  W.  489,  it  was  held  that  proof  of 
the  plaintiff's  earnings  in  a  business 
which  he  had  sold  out  twenty  years 
before  the  injury  could  not  be  admit- 
ted  In  determining  his  earning  capaci- 
ty, being  too  remote,  vague,  and  in- 
definite. 

M.  jPortloulof*  oceupaUomm, 

a.  Actor. 

It  appeared  in  Welch  v.  Ware  C1875) 
32  Mich.  77,  that  the  plaintiff  and  his 
wife  were  joint  theatrical  performers. 
On  the  question  of  damages  for  per- 
sonal Injuries  to  the  plaintiff,  the 
court,  in  holding  evidence  of  eaminss 
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to  be  admiseible^  said:  "Evidence  of 
the  actual  gains  and  engagements  of 
a  plaintiff,  in  actions  of  tort,  is  held 
admissible,  as  one  means  of  reaching 
his  probable  profits  and  losses,  in 
the  cases  before  cited.  And  inasmuch 
as  this  actor's  business  was  not  local, 
but  extended  generally  over  the  coun- 
try, the  opinions  and  proof  of  value 
could  not  be  confined  to  Detroit  or 
any  other  locality." 

5.  AutomobUe  repair  man. 
The  plaintiff,  in  Faber  v.  Gimbel 
Bros.  (1919),  264  Pa.  1,  107  Atl.  222, 
was  engaged  in  repairing  automobile 
radiators.  The  court,  in  allowing  him 
to  show  the  net  profits  derived  from 
his  buainesB,  as  bearing  on  the  dam- 
ages for  a  personal  injury,  said :  '*The 
capital  invested  was  nominal  merely, 
and  represented  the  purchase  of  tools 
and  materials,  and  also  such  fixtures 
as  were  necessary  and  Incident  to  the 
employment.  The  income  derived  de- 
pended solely  upon  the  use  of  the  tools 
for  the  purpose  intended,  and  the  ele- 
ment of  personal  labor  and  skill  on 
part  of  plaintiff  and  his  partner  in 
performing  the  labor  incident  to  the 
business.  In  other  words,  the  income 
derived  was  substantially  the  fruit  or 
reward  of  their  labor, — ^the  price  for 
services  performed.  This  does  not 
conflict  with  the  general  rule  laid 
down  in  Goodhart  v.  Pennsylvania  R. 
Co.  (1896)  m  Pa.  1,  15.  55  Am.  St. 
Rep.  705,  36  Atl.  191,  and  followed  in 
many  subsequent  cases,  to  the  effect 
that  loss  of  profits  of  a  business  can- 
not be.  considered  as  an  element  of 
damage,  but  it  is  a  well-known  excep- 
tion, based  on  a  recognition  of  the  fact 
that  in  no  other  way  can  the  earning 
power  of  one  engaged  in  a  small  busi- 
ness, requiring  his  entire  time,  labor, 
and  skill,  and  having  no  earnings  ex- 
cept those  resulting  from  profits  de- 
rived from  such  labor  and  skill,  be 
ehown." 

e.  Boarding  houae  or  reataurant  keeper. 

The  keeping  of  a  boarding  house  is 
generally  held  to  be  a  business  so  far 
dependent  on  personal  effort  that  the 
profits  thereof  may  be  shown,  in  an 
action  for  person^  injury  to  a  per- 
son engaged  in  that  business. 


Thus,  in  Comstock  v.  Connecticut 
R.  ft  Light  Co.  (1904)  77  Cotan.  66, 
68  Atl.  466,  an  action  by  a  husband 
and  wife  for  loss  from  injuries  suf- 
fered by  the  latter,  it  appeared  that 
the  wife  kept  a  boarding  house,  and 
that  by  reason  of  her  injuries  she  was 
compelled  to  abandon  her  business 
for  six  months,  and  after  that  had  not  i 
been  able  to  take  as  many  boarders 
as  before.  The  court  said,  on  the 
question  of  damages :  "The  business 
of  the  keeper  of  an  established  and 
fashionable'  boarding  house  is  one  of 
this  kind  [receipts  dependent  on  abil- 
i^  to  conduct  it  successfully].  To 
prosecute  it  successfully  requires  spe- 
cial qualities.  Whoever  engages  in  it 
should  have  the  gift  of  management, 
be  a  good  buyer,  know  how  to  provide 
liberally,  and  not  lavishly,  possess 
tact,  prudence,  and  discretion.  Such 
assistance  as  it  is  necessary  to  have 
generally  comes  from  those  employed 
at  fixed  wages.  There  is  a  fixed  rate  of 
charge  against  each  of  the  boarders. 
Rent  is  a  fixed  item,  unless  the  house 
is  owned  by  the  one  who  keeps  it,  in 
which  case  the.  annual  value  of  its 
use  can  easily  be  shown.  The  net 
returns,  or  profits,  of  such  a  business 
are  quite  as  readily  ascertained  as 
those  arising  from  the  practice  of  a 
profession,  and  are  equally  a  proper 
subject  of  proof,  in  a  case  like  this. 
They  are  to  be  considered  simply  as 
bearing  on  the  earning  capacity  of 
the  person  conducting  it,  and  only 
such  can  be  shown  as  are  susceptible 
of  estimation  with  reasonable  certain- 
ty." 

So,  in  Woods  v.  Madison  (1913) 
183  III.  App.  616,  evidence  that  the 
plaintiff,  a  married  woman,  was  ac- 
customed to  take  in  boarders  and  do 
their  washing,  and  that  after  the  in- 
juries she  was  unable  to  do  their 
washing,  was  held  to  be  competent. 

In  Harmon  v.  Old  Colony  R.  Co. 
(1897)  168  Mass.  377,  47  N.  E.  100, 
2  Am.  Neg.  Rep.  717,  wherein  it  ap- 
peared that  the  plaintiff  was  engaged 
in.  keeping  restaurants  and  boarding 
houses,  it  was  held  to  be  competent 
for  her  to  show  what  her  services 
were  worth.  The  court  said:  "But 
if  the  plaintiff's  services  had  a  market 
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value  in  the  kind  of  business  in  which 
she  was  engaged,  such  market  value 
might  be  proved  to  the  jury  as  a  fact 
which  they  might  take  into  consider- 
ation in  determining  the  amount  of 
damages  to  be  awarded  to  her,  al- 
though she  had  not  actually  worked 
for  others,  but  was  engaged  in  busi- 
ness on  her  own  account."  To  the 
same  effect,  see  George  v.  Haverhill 
a872)  110  Mass.  506. 

So,  where  it  was  shown  that  the 
plaintiff,  a  married  woman  living  with 
her  husband,  conducted  a  boarding 
house  as  her  own  separate  business, 
it  was  held  to  be  proper  to  show  the 
income  or  profit  therefrom.  Moran  v. 
New  York  City  R.  Co.  (1906)  94  N.  Y. 
Supp.  302, 

In  Wallace  v.  Pennsylvania  R.  Co. 
(1900)  195  Pa.  127,  62  L.R.Ai  33,  45 
Atl.  685,  the  plaintiff  was  a  boarding- 
house  keeper,  and  it  was  held  to  be 
competent  for  her  to  show  a  diminu- 
tion of  the  profits  of  her  business  as 
proof  of  the  loss  of  her  earning 
capacity.  The  court  said:  "Profits 
derived  from  capital  invested  in  busi- 
ness cannot  be  considered  as  earnings, 
but  in  many  cases  profits  derived  from 
the  management  of  a  business  may 
properly  be  considered,  as  measuring 
the  earning  power.  This  is  especially 
true  where  the  business  is  one  which 
requires  and  receives  the  personal  at- 
tention and  labor  of  the  owner."  How- 
ever, the  court  h'eld  that,  even  though 
such  evidence  was  admissible,  it  was 
not  sufficient  to  warrant  the  submis- 
sion thereof  to  the  jury,  and  for  this 
reason  the  judgment  was  reversed.  . 

Likewise,  in  Trinity  &  B.  Valley  R. 
Co.  V.  Geary  (1914)  —  Tex.  Civ.  App. 
— ,  169  S.  W.  201,  reversed  on  another 
point  in  (1915)  107  Tex.  11,  172  S. 
W.  546,  it  was  held  that  evidence  of 
the  plaintifiTs  profits  in  boarding  a 
section  «rew  was  admissible,  as  bear- 
ing on  his  earning  capacity. 

But  in  Lombardi  v.  California  Street 
R.  Co.  (1899)  124  Cal.  311,  57  Pac. 
66,  an  action  for  personal  injuries,  it 
appeared  that  the  plaintiff  was  en- 
gaged in  the  restaurant  business  with 
his  parbier,  each  having  an  equal 
share  in  the  business,  the  plaintiff  act- 
ing as  chief  cook,  and  his  partner  at- 


tending to  the  other  part  of  the 
business.  Evidence  as  to  the  profits 
of  the  business  was  held  to  be  imma- 
terial and  Irrelevant  in  estimating  the 
plaintiff's  damages.  The  reason  for 
the  holding  was  iwid  to  be  tiiat  tte 
business,  as  conducted,  depended  m 
capital  as  well  as-  on  the  services  of 
other  people,  and^that  it  might  have 
been  conducted  without  the  personal 
attention  or  services  of  either  or  both 
of  the  owners.  The  extent .  of  the 
plaintiff's  damage  from  loss  of  time 
was  said  to  be  what  his  services  were 
worth  in  the  conduct  of.  such  a  busi- 
ness as  he  was  engaged  in. 

a.  Contractor. 

It  is  the  prevailing  opinion  that  the 
business  of  a  contractor  is  not  one 
in  which  personal  skill  and  labor  are 
involved,  and  proof  of  the  profits  aris- 
ing therefrom  is  not  admissible  as 
bearing  on  the  damages  for  a  personal 
injury.  Chicago,  R.  L  &  P.  R.  Co.  v. 
Hale  (1911)  108  C,  C.  A.  490,  186  Fed. 
626,  reversing  (1910)  99  C.  C.  A.  379. 
176  Fed.  71;  Pryor  v.  Metropolitan 
Street  R.  Co.  (1900)  85  Mo.  App.  367; 
Gombert  v.  New  York  C.  &.H.  R.  R.  Co. 
(1909)  196  N.  T.  273,  133  Am.  St.  Rep. 
794,  88  N.  E.  382. 

In  Chicago,  R.  I.  &  P.  R.  Co.  v.  Hale 
(Fed.)  supra,  it  appear^  that  the 
plaintiff,  at  the  time  of  his  injury, 
was  engaged  in  loading  cars  under  a 
contract  with  the  defendant,  the  plain- 
tiff furnishing  all  the  necessary  equip- 
ment and  labor.  On  the  trial  he  was 
allowed  to  testify  as  to  his  earnings 
and  profits  derived  from  the  contract 
In  reversing  a  judgment  in  favor  of 
the  plaintiff,  the  court  said:  "It  is 
obvious  that  this  agreement  could  not 
be  and  was  not  being  performed,  and 
the  profits  from  it  were  not  being  de* 
rived,  without  the  combination  of  sub- 
stantial capital  with  the  personal  la- 
bor or  services  of  the  plaintiff,  and 
therefore  the  amount  he  was  earning 
in  the  performance  of  the  contract 
was  not  the  true  measure  of  his  eAvn- 
ing  capacity.  The  proiAts  of  a  buxi- 
ness  enterprise,  or  of  the  performance 
of  a  contract  combining  capital  and 
labor,  do  not  constitute  a  legitimate 
basis  for  estimating  the  teming  pow- 
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er  of  one  personally  contributing  the 
«lanent  of  labor,  where  he  has  been 
wrongfuny  injured  ao  as  to  be  unable 
to  furnish  that  elemeHt," 

So,  in  Pryor  t.  Metropolitan  Street 
R.  Co.  (1900)  86  How  App.  367,  where- 
in the  plaintiff,  a  contractor,  sought 
to  show  what  he  had  derived  from  his 
business.  It  was  held  that  profits  ot  a 
business  with  which  one  is  connected 
may  not  be  used  to  measure  his  earn- 
ing power,  sinee  they  depend  largely 
on  other  tircumstances  than  the  earn- 
ing  capacity  of  the  person  employed. 
K  was  said,  however,  tiiat  evidence  of 
earnings  derived  entirely  from  per- 
'Sonal  skill  is  competent. 

In  G«mbert  ▼.  New  York  C.  ft  H:  R. 
R.  Co.  (N.  Y.)  supra,  it  was  held  that 
the  business'  of  a  contractor  is  not 
one  which  depends  on  personal  serv- 
ices, and  therefore  that  evidence  of 
his  earnings  is  not  admissible  on  the 
question  of  damages. 

However,  in  Schwartz  v.  North  Jer- 
sey Street  R.  Co.  (1901)  ^  N.  J.  L. 
— ,  4$  Atl.  676,  wherein  Uie  plaintiff 
was  a  contractor,  evidence  that  at  the 
time  he  was  injured  he  had  a  contract 
for  a  brewery  was  held  to  be  admissi- 
ble to  show  the  extent  of  his  business. 

So,  in  Markowitz  v.  Metropolitan 
Street  R.  Co.  (1900^  SI  Misc.  176.  63 
N.  Y.  Supp.  061,  aflirmed  without  opin- 
ion in  (1900)  66  N.  Y.  Supp.  1187,  it 
appeared  that  the  plaintiff  was  a  boss 
painter.  It  was  held  that  he  could 
show  thab  his  earnings  and  profits  re-, 
suited  from  his  personal  services,  and 
that  prior  profits  could  be  shown  in 
determining  his  earning  capacity. 

In  Grant  Brooklyn  (1864)  41 
Barb.  (N.  Y.)  881,  the  business  of  the 
plaintiff,  it  appeared,  was  that  of  put- 
ting up  gas  and  calcium  lights.  In 
determining  the  plaintlflTs  loss  from 
impairment  of  his  earning  capacity, 
the  court  said:  "I  see  no  other  way 
of  doing  this  so  certainly  and  effectu- 
ally as  by  showing  the  net  income  of 
the  plaintiff  for  services  for  the  pre- 
ceding year.  This  received  income  was 
a  fact,  and  although  inconclusive,  yet 
it  afforded  some  data  from  which  the 
jury  might  estimate  the  amount  of  the 
loss.  Suppose  that,  in  place  of  work- 
ing for  himself,  the  plaintiff  had  been 
9  A.L.R.— 38. 


employed  by  others  during  the  pi-e- 
▼ious  year  at  a  fixed  compensation,  it 
would  have  been  competent  for  him 
to  prove  how  much  that  fixed  com- 
pensation was.  In  principle,  there 
Is  no  difference  between  the  two  cases. 
Indeed  where  the  damages  are  for  the 
loss  of  services,  I  see  no  evidence  so 
unobjectionable  and  so  reliable  as  that 
which  shows  how  much  the  party  was 
earning  from  his  business,  or  realiz- 
ing from  fixed  wagea.  at  the  time  to 
which  the  loss  refers." 

In  an  action  for  penonal  injnries 
BOfferad  a  man  engaged  in  buying 
second-hand  barrels  which  he  repairs 
and  resells,  the  plaloAiff,  in  erder  to 
prove  his  loss  ef  earning  capacity, 
may  introduce  evidence  of  his  average 
earnings  before  and  after  the  injury, 
and  his  diminished  capacity  to  labor 
and  earn  money  in  the  future.  How- 
ever, the  cost  of  the  services  of  em- 
ployees who  are  engaged  to  perform 
work  formerly  done  by  the  injured 
person  is  contingent  on  their  own  com- 
petency, and  such  evidence  is  not  a 
measure  of  the  decreased  earning 
power  of  the  injured  person.  It  is 
his  own  earning  power  which  Is  to  be 
ascertained  and  valued.  Stynes  v. 
Boston  Elev.  R.  Go.  (1910)  206  Mass. 
76,  30  L.R,.A.(N5.)  757,  91  N.  E.  998. 

f  .  J>reairmtegr. 

In  Kankakee  v.  SUinbach  (1900)  89 
QL  App.  613,  it  appeared  that  the 
plaintiff  was  a  dreasmaker.  Id  order 
to  measure  the  damages  for  the  loss 
fxt  her  earning  capaci^,  it  was  held 
to  be  competent  for  her  to  state  that 
before  the  injuiy  she  was  able  to  earn 
£rom  flO  to  fl6  per  week,  and  that 
afterwards  she  was  unable  to  earn 
anything. 

So,  in  Hopkins  v.  Chicago  City  R. 
Co.  (1913)  178  111.  App.  656.  an  action 
for  personal  injuries  to  a  dressmaker, 
it  appeared  that  she  employed  from 
three  to  twenty  people,  and  superin- 
tended their  work.  By  reason  of  the 
injuries  sustained  her  business  de- 
creased, and  at  the  time  of  the  trial 
she  had  abandoned  it.  The  court  held 
that,  in  assessing  the  damages,  the 
jury  were  entitled  to  consider  the  ef- 
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feet  of  her  injuries  on  her  ability  to 
pursue  her  ordinary  trade  or  callins^. 

In  Elba  v.  Bullard  (1907)  162  Ala. 
237,  44  So.  412,  it  speared  that  the 
plaintiff  vzs  a  seamstr;esB  and.  be- 
cause of  an  injury  sustained,  was  un- 
able to  perform  her  usual  amount  of 
work.  It  was  hold  tliat,  in  determin- 
ing the  plaintiff's  earning  capacity, 
her  eaminffs  before  and  after  the  in- 
jury could  be  shown. 

g.  SmjiloirfnefU  ooent. 

la  Griffith  v.  Utica  &  M.  R.  Co. 
(1892)  48  N.  Y.  8.  R.  885,  17  N.  Y. 
Sap^  6M»  aOrmed  in  (18»3)  1ST  N. 
Y.  6<6, 88  N.  £.  889,  the  plaintiff,  who 
was  in  the  eiiployinent  business,  was 
perdkitted  to  testify  to  the  aBseunt  of 
her  aTerate  iseotte  firem  that  Ims!- 
ness. 

h.  SaepreamnoH. 

In  Spreen  t.  Erie  R.  Co.  (1916)  219 
N.  Y.  533,  L.RJV.1918C,  1086,  114  K. 
fi,  1049,  an  action  for  the  death  of  the 
plaintiff's  intestate,  resulting  from 
negligence  of  the  defendant,  it  ap- 
peared that  the  intestate  was  engaged 
in  the  eopress  business.  The  court 
held  that  proof  of  profits  of  the  busi- 
ness was  admissible,  saying :  "There  is 
a  manifest  difference  between  an  indi- 
vidual «q;»re8S  business,  such  as  this 
was,  and  the  basinees  carried  on  by  a 
great  express  company.  While  the  de- 
cedent's income  was,  to  some  extent, 
derived  from  the  amount  he  had  in- 
vested in  his  hersei  and  wagons,  his 
earnings  wM-e  chiefly  personal,  as  is 
apparent  from  the  fact  that  there 
-ceased  to  be  any  net  income  from  the 
business  after  hie  death.  The  case 
falls  within  the  doctrine  of  Kronold 
V.  New  York  (1906)  186  N.  Y.  40,  78 
N.  E.  572,  20  Am.  Neg.  Rep.  690, 
where  the  element  of  personal  earn- 
ings was  held  to  predominate  over  a 
comparatively  small  and  incidental 
investment  of  capital." 

i.  Farmer  or  ttock  tleater. 

It  is  generally  held  that  a  farmw 
may  show  the  extent  of  his  business, 
and  the  profits  arising  theretrom,  for 
the  purpose  of  estimating  his  earning 
capaci^.  Esoher  v.  Carrol!  County 
(1910)  146  Iowa,  788,  125  N.  W.  810, 


Chicago.  R.  I.  St  P.  R.  Co.  v.  Poaten 
(1898)  59  Kan.  449,  53  Pac.  465;  Chi- 
cagro,  R.  I.  &  P.  R.  Co.  v.  Scheinkoenig 
^itfCOj  62  Kan.  67,  61  Pac.  414;  In- 
ternational ft  6.  N.  R.  Co.  V.  Edwards 
(1906)  —  Tsat  Civ.  App.  — ,  91  S.  W. 
640.  Compare  Homan  v.  Franklin 
County  (1894)  90  Iowa,  185,  57  N.  W. 
703 ;  Normandin  v.  Kansas  City 
(1918)  —  He.  App.  — ,  206  S.  W.  918. 

In  Escher  v.  Carroll  County  (Iowa) 
supra,  an  action  for  personal  injuries 
it  was  held  that  ^e  plaintiff,  a  farm- 
er, was  properly  permitted  to  testi^ 
as  to  the  extent  of  his  business  prior 
to  the  accident,  and  as  to  the  value  of 
his  services  in  superintending  the 
business  before  and  after  the  injury. 
But  in  an  earlier  Iowa  case,  Uoman  v. 
Franklin  Ck>unty  (1804)  90  lew*,  185, 
67  N.  W.  708,  it  was  held  tliat  the 
plaintiff  could  not  show  loss  to  his 
buainess  on  his  farm,  since  "profits 
of  a  farm  depend  upon  many  coatin- 
gencies  ether  than  the  persmal  serv- 
ices of  the  owner*" 

In  Chicago,  R.  I.  ft  P.  R.  Go.  v.  Post- 
en  (1898)  69  Kan.  449,  53  Pac.  466.  it 
appeared  that  the  plaintiff  was  a  farc- 
er and  a  feeder  and  shipper  of  sitodE, 
and  he  testified  that  in  1882  and  1893 
(two  years  prior  to  the  accident)  his 
profits  were  $2,000  and  $4,000,  respec- 
tively. Such  testimony  was  held  to 
be  proper  in  order  that  the  jury  might 
properly  estimate  the  value  of  bis 
time,  tt  was  said  that  while  the  jury 
could  not  include  speculative  profits, 
or  profits  on  invested  capital,  it  was 
for  them  to  say  what  loss  had  reeult- 
ed  to  his  business  because  of  his  be- 
ing incapacitated  from  attending  to 
it,  and  to  award  to  him  ae  damages 
the  value  of  his  time  and  labor  to  him- 
self in  the  transaction  of  his  own 
business.  See  to  the  same  effect,  Chi- 
cago, R.  L  ft  P.  R.  Co.  T.  Scheinkoenig 
(1900)  62  Kan.  57,  61  Pac.  414. 

In  International  &  G.  N.  R.  Go.  v. 
Edwards  (1906)  —  Tex.  Civ.  App.  — , 
91  S.  W.  640,  wherein  the  plaintiff  was 
a  farmer  on  shares,  there  was  no  di- 
rect evidence  as  to  the  exact  value 
of  his  services.  It  was  held  that  this 
would  not  defeat  the  plaintiff's  recov- 
ery, since  the  jury  would  be  autitorlxed 
to  allow  him  such  damages  as  they 
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might  deem  reasonable  in  view  ot  the 
facts  proven,  and  in  accordanee  witii 
their  common  knowledge  and  oxperi- 

ence. 

In  Normandin  v.  Kansas  City 
(1918)  —  H%  App.  — .  206  S.  W.  918, 
an  action  for  personal  injuries,  where 
the  plaintiff,  who  was  in  partnership 
with  another  in  the  business  of  farm- 
ing and  hog  raising,  did  all  the  work, 
and  where  there  was  no  evidence  as 
to  tiie  contract  or  conditions  of  the 
partnership,  evidence  of  the  net  prof- 
its of  the  business  was  held  to  be 
inadmissible  on  the  question  of  dam- 
ages, since  the  profits  were  depend- 
ent on  contingencies  that  could  not 
be  foreseen,  and  were  too  indefinite  to 
be  Uie  subject  of  evidence. 

In  Sinclair  v,  Columbia  Teleph.  Co. 
(1917)  _  Mo.  App.  — ,  195  S.  W.  668, 
the  plaintiff  alleged  that,  by  th6  injury 
he  sustained,  his  earning  capaci^ 
was  seriously  and  permanently  im- 
paired. In  determining  the  plaintiff's 
eandng  capacity,  the  court  held  that 
the  average  amount  of  Us  yearly  prof- 
its in  dealing  in  live  stock  could  be 
sboini. 

It  was  said  in  Gilmore  v.  Philadel- 
phia Rapid  Transit  Co.  (1916)  25S  Pa. 
S60,  98  AtL  678,  that  to  show  the  prof- 
its of  the  plaintiff's  bnsiness,  the  oper- 
ation of  a  greenhouse  was  the  only 
way,  under  certain  eirenmstances,  of 
determining  the  plaintiff's  earning 
power;  but  that  profits  as  showing  ! 
earning  power  must  be  confined  to 
profits  which  were  the  result  of  the 
plaintiff's  labors  and  management  of 
the  business,  and  not  profits  which  he 
derived  from  investments,  which  had 
no  bearing  on  earning  capacity. 

In  an  action  for  personal  injuries, 
wherein  it  appeared  that  the  plaintiff 
was  a  gauger,  in  partnership  with  his 
father,  the  occupation  requiring  only 
tile  personal  services  of  the  parties,  it 
was  held  to  be  proper  to  admit  evi 
denee  of  the  plaintiff's  earnings. 
Thomas  v.  Union  B.  Co.  (1897)  16  App. 
Oiv.  186,  46  N.  T,  Snpp.  920. 


1.  MoHufatAHivr. 

It  has  been  held  in  several  cased 
that  the  profits  of  a  manufacture  are 
so  far  derived  from  invested  capital 
and  from  the  labor  of  others  aa  not 
to  be  ui  element  of  damages  in  ease 
of  disabling  personal  injury. 

Thus,  in  Silsby  v.  Michigan  Car  Co. 
(189S)  96  Hicfe.  204,  54  N.  W.  761,. 
an  aetk>n  for  personal  injuries  to  & 
fiurnitare  mannfacturer,  the  court 
held  that  lost  ef  profits  in  conducting 
a  bnsiness  involving  the  labor  of  oth- 
ers was  not  a  proper  ^m«at  of  dam- 
ages, and  that  the  axtaat  of  the  recov- 
ery on  this  ground  woald  be  what  tiie 
plaintiff's  services  were  worth  in  the 
oendnet  of  saeh  a  bosiness  as  he  was 
engaged  in.  See  to  similar  effect,  the 
reported  ease  (Baxtb  v.  Philadbl- 
FHU  ft  R.  R.  Co.  ante,  604),  involving 
the  earning  caimcity  of  a  blacksmith 
and  wagon  builder. 

So,  it  was  held  in  Marks  v.  Leag  Is- 
land R.  Co.  (1886)  14  Daly  (N.  T.)  61. 
tliat  the  plaintiff  conftd  mat  show  the 
eamdngs  of  his  buaineas  as  a  naaa- 
facturer  of  clothing.  The  holding 
seems  to  be  based  on  the  tiieefy  that, 
although  such  a  business  may  d^nd 
to  some  ejcfeent  en  the  fitness  of  a  per- 
son connected  with  it,  yet  the  profits 
depend  to  a  great  extent  on  other  con- 
tingencies too  remote  to  fnraisb-  a 
safe  guide  for  estimating  the  damages. 

Similarly,  in  Blate  v.  Third  Ave.  R. 
Co.  (1898)  29  App.  Div.  388,  61  N.  ¥. 
Supp.  690,  an  action  for  personal  in- 
juries, it  was  held  that  the  plaintiff, 
a  manufacturer  of  mattresses  and  bed* 
ding,  could  not  state  the  gross  re- 
ceipts of  his  business  for  the  year 
prior  to  the  accident,  since  they  ditt 
not  depend  entirely  on  his  personal 
services,  but  depended  to  a  consider- 
able degree  on  the  capital  invested  and 
the  condition  of  the  market. 

In  Bierbach  v.  Goodyear  Rubber  Co. 
(1882)  64  Wis,  208.  41  Am.  Rep.  19, 
11  N.  W.  514,  wherein  it  appeared  that 
the  plaintiff  was  engaged  in  manufac' 
turing  machines  for  cleaning  feathers, 
it  was  held  to  be  error  to  allow  him  to 
state  what  his  business  was  worth  per 
month.  The  court  said:  'These  prof- 
its depend  upon  toe  many  oontingen- 
cies,  and  are  altogether  too  nneertidn. 
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to  farnisb  a  safe  truide  in  fixing  the 
amount  of  damaffes.  .  .  .  The 
pl&itttifr  had  the  right  to  prove  the 
4>uslnes8  in  which  he  was  engaged,  lt6 
extent,  and  the  particular  part  trans- 
acted by  him,  and,  if  he  could,  the 
compensation  usually  paid  to  persons 
doing  such  business  for  others.  These 
circumstances  the  jury  have  a  right 
to  .consider  in  fixing  the  value  of  his 
time.  But  they  ought  not  to  be  per- 
mitted to  speculate  as  to  the  uncer- 
tain profits  of  commercial  ventures  in 
which  the  plaintiif,  if  uninjured, 
would  have  been  engaged." 

But  in  Pill  V.  Brooklyn  Heights  B. 
Co.  <18dS)  6  Misc.  267,  27  N.  Y.  Supp. 
280,  6  Am.  Neg.  Cas.  76,  affimed  with- 
out opinion  in  (1896)  148  N.  Y.  747, 
43  N.  E.  989,  it  was  shown  that  the 
plaintiff  was  a  custom  corset  maker, 
and  pei)sonally  solicited  orders  from 
individuals,  and  then  manufactured 
the  corsets  to  fit  the  individuals  from 
whom  she  had  solicited  the  orders. 
She  employed  two  girls,  one  of  whom 
she  paid  $10  per  montii  and  the  other 
f  1  per  day.  The  court  held  that  the 
earnings  of  such  a  business  depended 
on  the  personal  efforts  of  the  plaintilt, 
and  was  not  such  an  investment  of 
capital  as  to  come  within  the  limita- 
tion. 

So^  !n  Ballou  v.  Farnum  (186S)  11 
Allen  (HasB.)  7S,  the  plaintiff  was 
allowed,  in  order  to  show  his  bodily 
and  mental  capacity  before  the  acci- 
dent, and  the  extent  of  his  injury,  to 
introduce  evidence  that  before  the  ac- 
4;ideot  he  owned  and  carried  on  a  large 
anill  for  the  manufacture  of  fancy  cas- 
.-^aimeres;  that  he  selected  the  patterns 
•and  colors,  which  required  constant 
attention  and  thought;  that  he  bought 
part  of  the  stock,  hired  the  workmen, 
and  contracted  with  them  for  their 
wages;  that  he  superintended  the  put- 
ting in  of  machinery ;  that  he  conduct- 
^ed  an  extensive  correspondence,  and 
twice  a  year  took  an  account  of  stock ; 
and  that  since  the  accident  he  had 
been  able  to  dp  very  little  that  re- 
jQujlred  mental  application  or  physical 
jabor. 

"  In  Dempsey  Scranton  (1919)  264 
Pa.  496,  107  Atl.  877,  it  appeared  that 


the  plaintiff  was  «ag^ged  in  the  busi- 
ness of  selling  tea  and  conee,  having 
a  store  in  wnich  he  employed  three 
clerks.  The  plaintiff  personally  drove 
a  wagon  throughout  the  adjacent  ter- 
ritory, from  which  he  sold  tea  and 
coffee.  There  was  no  evidence  of  the 
capital 'invested.  The  court  held  that 
while  inquiry  into  the  nature  and  ex- 
tent of  the  plaintiff's  business  might 
be  made,  in  order  to  measure  the  value 
of  the  plaintiff's  services,  that  value 
could  not  be  measured  by  the  profits 
of  the  business,  inasmuch  as  others 
were  employed  in  carrying  it  on,  and 
capital  was  necessarily  invested. 

So,  where  the  plaintiff  was  engaged 
in  buying  and  selling  teas,  and  it  ap- 
peared that  he  made  the  purchases 
while-  his  partner  attended  to  the 
sales,  the  court  held  that  it  was  er- 
ror to  allow  the  plaintiff  to  testis  as 
to  his  profits  year  by  year,  since  they 
depended  on  too  many  contingencies 
and  were  altogether  too  uncertain  to 
furnish  any  safe  guide  In  fixing  the 
amount  of  loss  from  personal  injury. 
Masterton  v.  Mt.  Vernon  (1874)  68  N. 
Y.  391. 

But  in  Heer  v.  Warren-Scharf  As- 
phalt Paving  Co.  (1903)  118  Wis.  57, 
94  N.  W.  789,  it  appeared  that  the 
plaintiff  conducted  a  grocery  business 
alone,  except  for  trifling  assistance 
from  a  boy,  doing  the  buying  and  sell- 
ing, and  that  the  average  net  profits 
were  $1,500  per  annum.  It  was  held 
that  such  evidence  was  competent  as 
a  basis  for  the  jury  to  estimate  the 
damages  from  a  loss  of  his  earning 
capacity.  To  the  same  effect,  see 
Muench  v.  Heinemann  (1903)  113 
Wis.  441,  96  N.  W.  800,  15  Am.  Neg. 
Rep.  221. 

So,  in  Lincoln  v.  Saratoga  &  S.  R. 
Co.  (1840)  23  Wend.  (N.  Y.)  425. 
wherein  it  was  shown  that  the  plaintiff 
was  a  member  of  a  mercantile  firm, 
evidence  that  he  had  sustained  loss  in 
his  business  was  held  to  be  admis- 
sible. However,  the  court  said  that 
the  jury  must  not  "indulge  in  fanciful 
conjectures  as  to  the  probable  gains 
which  he  would  have  made  had  the 
injury  not  happened,"  and  held  that 
opinions  could  not, be  resorted  to  in 
order  to  measure  the  extent  of  the 
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iajurjr  to  the  plaintiff's  business.  See 
to  the  same  effect*  Blair  t.  Milwaukee 
A  P.  du  C.  R.  Go.  (1866)  20  Wlfc  254, 
10  Am.  Neg.  Cas.  518. 

Likewise,  in  Burns  v.  Dunham,  G.  & 
H.  Go.  (1905)  148  Cai  206,  62  Pac. 
9G9.  19  Am.  Nteg.  Rep.  74,  wherein  the 
plaintiff  was  the  owner  of  a  hardware 
business,  the  defendant  objecUd  to 
the  introdactioB  of  evidence  as  to  tiie 
extent  of  the  plaintiff's  business,  on 
the  ground  that  his  pecuniary  circum- 
stances were  not  to  be  considered  by 
the  jury.  The  court  said:  "But  we 
think,  in  this,  that  appellant  miscon- 
ceives the  reason  for  the  ruling  of  the 
trial  court  in  admitting  this  evidence. 
It  was  not  addressed  to  hia  pecouiary 
abili^  or  financial  standing,  but  to 
the  proposition  advanced  by  plaintiff 
that,  because  of  his  injuries,  he  had 
been  incapacitated  from  attending  to 
his  business,  and  was  directed  to  show 
'plaintiff's  business  ewtinued, 
that  it  was  of  considerable  volume, 
^Qd  that  he  regularly  attended  to  it 
after  the  injuiy." 

It  has  been  held  that  testimony 
J^^ding  to  show  the  profits  of  a  part- 
^ship  business  in  dealing  in  prod- 
j''0  i^as  inadmissible  as  an  element  of 
uUzi^ifires  in  determining  the  earning 
^fr^^  of  one  of  its  members.  Bog- 
V.  Baltimore  ft  0.  R.  Co.  (1912) 
2S4  Pa,  379,  83  Atl.  366. 

Luck  T.  Ripon  (1881)  82  Wla. 
19?,  .8  N,  W.  816,  the  plaintiff  was  a 
S^dwife.   It  was  held  not  to  be  error 
^  allow  her  to  show  that  after  the 
^Tiwry  she  was  nnable  to  pursue  her 
bQMness.  and  that  she  thereby  suf- 
fered loss. 

o.  Huitio  teae$ici: 

In  Baker  v.  Manhattan  B.  Oo. 
{1887)  22  Jones  ft  S.  (N.  Y.)  864,  it 
appesred  that  the  plaintiff  was  a  mn- 
9ie  teacher.  On  tlie  qvoBtion  of  dam- 
ages the  conrt  said:  ''Although  tlM 
plaintiff  gave  no  proof  of  a  specific  Iom 
of  business,  she  gave  proof  as  to  the 
iNiysical  ooosoquenee  of  the  deatmc- 
tion  of  the  end  of  her  finger,  in  inoh 
pairing  the  use  of  her  hand  in  playinir 
upon  tiie  piano.  Fw  Uiis  impairment 
tlie  jury  might  assMS  a  compensation 


which  would  not  necessarily  indudo  a 
compensation  for  a  loss  of  buaineaf, 
and  the  plaintiff  could  not,  in  the  na^ 
ture  of  things,  give  testimony  as  to 
what  would  be  compensation.  It  was, 
therefore,  to  be  fixed,  as  in  many  oth- 
er like  cases  it  has  to  be,  by  the  jury 
itself.  The  same  is  to  be  said  of  the 
other  consequences  of  the  injury  that, 
according  to  the  plaintiff's  teet^ony, 
prevented  her  from  attending  to  her 
usual  business  of  a  music  teacher.- 
Apart  from  the  loss  that  might  be  suf- 
fered in  her  not  getting  money  from 
her  pupils,  t^ere  was  something  to  be 
compensated  in  her  not  being  able  to 
employ  h«:  time  and  her  facolties  in 
a  way  that  she  had  lawfully  chosen. 
In  this  ease  the  jury  could  not  have 
gone  to  a  fanciful  conjecture  on  this 
point,  for  the  judge  was  most  careful 
to  instruct  it  that  the  plaintiff  cpuld 
recover  what  damages,,  only,  were 
shown  with  certainfy." 

p.  Oil  profiteer. 

In  Simpson  v.  Pennsylvania  B.  Co. 
(1904)  210  Pa.  101,  59  Atl.  698,  it  ap- 
peared that  the  plaintiff  was  engaged 
in  the  business  of  producing,  oil. ,  The 
court,  in  admitting  testimony  qf  the 
value  of  his  services,  said:,  "Promts 
derived  from  the  management  of  a 
business,  resulting  from  the  personal 
attention  and  labor  of  the  owner,  as. 
distinguished  from  profits  arising 
from  invested  capital,  may,  in  proper, 
cases,  be  eonsider^'d  in  determining, 
earning  power" 

4.  l^Nwner,  oi*  me  Mse. 

In  Wynne  v.  Atlantic  Ave.  R.  Co. 
(1896)  14  Misc.  894,"  85  N.  Y.  Supp.' 
1034,  affirmed  in  (1898)  156  N.  Y.  702, 
51  N.  E.  1094,  it  appeared  that  the 
plaintiff  was  a  junk  dealer.  The 
plaintiff  in  his  complaint  clafanied  as 
an  element  o^  damage  that  he  *'was' 
prevented,  and  wtU  be  preVHtted,  from= 
attending  to  his  business  for  a  lont 
space  of  time."  He  testified  that  he 
bought  and  sold  goods,  woriwd  him- 
self, k^t  books,  and  everything;  that- 
his  purchases  and  saiee  were  from 
S800  to  $400  daily;  and  that  by  reason 
of  his  injuries  his  buaineaa  had- 
stopi»ed.  The  court  held  that  it  was 
competent  for  the  phiintiff  to  call  as 


Digitized  by 


518  AMERICAN  LAW  RBPORTS,  ANNOTATED.         (9  A.L.R. 


a  witnMs  a  person  who  had  been  in 
the  boslnesfl  for  ovw  forty  years,  to 
teatUy  that  "a  man  who  had  the  nec- 
essary capacity  to  conduct  such  a 
bustneas  as  plaintiflTs  was  worth  $4  to 
95  a  day/' 

In  Hanover  R.  Go.  v.  Goyle  (1867) 
56  Pa.  896,  the  ^aintlff  was  a  peddler 
and  offered  to  prove  the  nature  and 
character  of  his  business,  and  the  ex- 
tent of  his  loss  of  time*  and  also  the 
percoBtasre  of  pro0t  on  the  goods  sold 
by  him  in  his  usual  course  of  business, 
for  the  purpose  of  showinsr  his  dam- 
aifOB,  in  consequence  of  being  prevent- 
ed from  transacting  his  business.  It 
was  held  that  such  evidence  bore  di- 
rectly on  the  qoestion  of  damages,  as 
affording  a  means  of  computing  his 
loss  for  the  time  he  was  confined  by 
his  injuries,  and  that  it  tended  to 
show  the  amount  he  might  have 
earned  by  his  Mnployment,  if  he  had 
been  able  to  attend  to  it 

Where  the  plaintiff  was  a  huckster, 
it  was  held  to  be  error  fo;r  the  court 
to  exclude  testimony  of  his  motiier 
that  he  had  no  other  source  of  income, 
and  that  out  of  said  income  he  had 
paid  her  from  f50  to  |60  each  month 
for  a  period  of  a  year  or  more  prior 
to  the  injury.  Profits  derived  from 
capital  invested  in  business  cannot, 
the  court  said«  be  considered  as  earn- 
ings, but  In  many  cases  profits  derived 
from  the  management  of  business  may 
properly  be  considered  as  measuring 
the  earning  power,  especially  when 
the  business  is  one  which  requires  and 
receives  tiie  personal  attention  and 
labor  of  the  owner,  MclAne  v.  Pitts- 
burg R.  Co,  (1911)  230  Pa.  29,  79  Atl. 
287. 

r.  ProfBMtonal  man. 

In  the  case  of  injury  to  a  doctor, 
lawyer,  or  other  professional  man,  the 
personal  and  inteltectual  ability  of  the 
individual  is  the  predominating  fea- 
tut«,  and  it  is  universally  held  that 
Jthe  InooMO  and  profits  of  his  profession 
may  be  shown,  in  an  action  to  recover 
damagee  for  the  injury,  to  enable  the 
jar7  to  estimate  the  valne  of  his  earn- 
ing capacity. 

lewiL-Stafford  v.  Oskaloosa  (1884) 
64  Iowa,  261.  20  N.  W.  174. 


Biaine,--^lmeB  t.  Halde  (1882)  74 
Me.  28,  48  Am.  Rep.  667. 

HaasadiMetto.— Nelson  v.  Boston 
&  M.  R.  Go.  (1892)  166  Mass.  866,  29 
N.  E.  686. 

MtcMgaBw— Marshall  v.  Wabash  R. 
Co.  (1912)  171  Mich.  180,  187  N.  W. 
89. 

MInneneta.  —  Collins  v.  Dodge 
(H67)  87  Minn.  608,  86  N.  W.  S6S. 

MisMNuL  —  Slnder  v.  St.  Louis 
Transit  Co.  (1906)  189  Mo.  107,  6 
L.R.A.(N.S.)  186,  88  S.  W.  648;  Gri- 
veaud  v.  St.  Louis  Gable  &  W.  R.  Go. 
(1889)  83  Mo.  App.  468;  Mason  v.  St 
Louis,  L  M.  &  S.  R.  Go.  (1898)  76 
Mo.  App.  1. 

New  ierMgr.— New  Jersey  Exp,  Co. 
V.  Nichols  (1867)  83  N.  J.  L.  484,  97 
Am.  Dec.  722,  12  Am.  Neg.  Gas.  243. 

New  York.— Walker  v.  Erie  R.  Co. 
(1872)  63  Barb.  260;  Nash  T.  Sharpe 
(1879)  19  Hun,  366. 

Penn^lvania. — Llewellyn  v,  Wilkes- 
Barre  (1916)  264  Pa.  196,  98  Atl.  886, 
14  N.  C.  C.  A.  118. 

Texas^— Gulf,  C.  ft  S.  F.  R.  Co.  v. 
Brown  (1897)  16  Tex.  Civ.  App.  93, 
40  S.  W.  608. 

Ar«Ut«at. 

In  New  Jersey,  Exp.  Go.  v.  Nlchtda 
(N.  J.)  supra,  the  court  said:  "The 
plaintiff  was  an  architeGt,-~a  business 
depending  on  his  personal  services 
as  much  as  that  of  a  common  laborer, 
a  clerk,  or  a  meehaaic. — and  his 
emoiunients  were  the  result  of  his 
own  earnings.  By  reason  of  the  in- 
juries he  received,  he  was  for  a  time 
incapacitated  from  pursuing  Us  oc- 
cupation, and  sustained  damages  by 
reason  thereof.  These  damages  re- 
sulted proximately  from  the  wrongful 
act  of  the  defendant's  servants,  and 
obviously  should  be  included  in  the 
compensation  to  be  awarded  to  him. 
To  what  extent  he  had  sustained  pe- 
cnniary  injury  in  that  respect  mast 
depend  upon  the  nature  and  extent  of 
his  trasiness,  and  the  jury  vronid  not 
be  in  a  condition  to  reach  any  comet 
oonclusion  on  that  subject,  unless  they 
had  before  them  some  evidence  of  thie 
value  of  the  services  to  himself.'^ 

In  Walker  Erie  R.  Co.  (N.  Y.) 
supra,  an  action  for  personal  injuries. 
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tte  plaintiff  -WM  allowed  to  show  ttaat 

his  practice  of  the  law  yielded  him 
$18,509  for  the  year  previous  to  the 
injury,  the  court  saying:  "But  whea 
H  is  remembered  that  the  object  of 
the  law  ia  to  fairly  compmsate  tiie 
par^  injured  for  the  entire  loss  di- 
rect^ caused  by  the  injury.  It  becomes 
apparent  at  once  that  the  peeuniuy 
conseqaenees  resaltiaff  tnm  his  in- 
ability *o  ffive  his  business  his  atten- 
tion 1^11  form  a  proper  item  of  the  re- 
muneration to  be  made/* 

So  in  Llewellyn  t.  Wilkes-Barre 
(Pa.)  supra,  the  plaintiflf,  an  attorney 
at  law,  was  allowed  to  estimate  his 
earnings,  after  having  examined  his 
bank  books,  eheck  botrics,  etc. 
Deatlst. 

In  an  action  by  a  duitist  to  recover 
for  personal  injuries,  evidence  of  how 
much  he  was  earning  from  his  busi- 
ness is  propw  on  the  question  of  dam- 
ages. Nash  V.  Sharpe  (N.  Y.)  supra, 
wherein  it  was  said :  "If  there  is  any 
distinction  between  the  earnings  of  a 
professional  man,  and  a  mechanic  or 
laborer,  it  is  a  question  of  fact  to  be 
eonsidued  by  the  jury,  in  connection 
with  the  surrounding  circumstances, 
niore  is  no  good  reason  why  a  profes-* 
sloiuit  man  shmild  not  be  permitted 
to  show  what  hewM  earning  froca  his 
basin  ess  at  the  time  to  which  the  loss 
refers,  as  well  as  a  laboring  man  who 
is  ero^eytad  under  fixed  wages.  This 
must  ha  so  from  the  naton  of  tha 
ciise,  otharwiae  a  prefeaaional  man 
ceold  give  no  rriiable  aad  satisfactory 
erldeaBa  of  hla  laas.** 

In  Marshall  v.  Wabash  R.  Go.  (1912) 
m  Mich.  180,  187  N.  W.  89,  It  was 
held  to  be  prdper  to  allow  the  pMn- 
tiir,  who  was  a  physician,  to  estimate 
the  losses  sustained  him  in  his  pro- 
fessional business,  but  It  was  said 
that  the  observations  of  witnesses, 
aad  comparisons  made  by  them  of  the 
number  of  people  visiting  the  plain- 
tiff's oflke  before  and  after  the  alleged 
hUary,  as  a  basis  for  estimating  his 
damages,  were  of  doubtful  value  and 
relevancy.  So,  In  Collins  v.  Dodge 
(1887)  97  Hfam.  608, 86  N.  W.  868,  the 
plaintiff  stated  in  his  complaint  that 
by  reaaoB  of  the  alleged  injuries  he 


had  beoB  aBabla>to  attend  to  hialnisi-' 
ness  and  professional  daites,  from 
which  ha  had  before  bem  able  to  «&ni 
a  "comfortable  living."  It  was  heM 
that  it  was  competrat  to  show  what 
his  professional  earnings  were  per 
month.  Similarly,  in  Sluder  v.  St. 
Louis  Transit  Co.  (1906)  189  Ho.  107, 
5  LJt.A.(N.S.)  186»  88  S.  W.  648,  the 
plaintiff  physician  testified  that  his 
earnings  "for  the  months  correspond- 
ing of  the  previous  year  to  the  time 
he  was  disabled"  were  |8,500.  On  ap- 
peal it  was  said:  "The  evidence  had 
previously  shown  that  the  doctor  was 
incapacitated  to  practise  his  profes- 
sion eleven  and  one-half  weeks,  and 
we  iave  heard  no  reason  stated  why 
it  was  not  competent  for  the  physician 
himself  to  testify  what  his  actual 
monthly  practice  averaged  him.  It 
was  not  guesswork,  but  actual  knowl- 
edge, to  which  he  was  testifying.  It 
was  not  remote^  but  the  value  of  his 
profeasi(Hi  to  him  tar  the  immediate 
month  during  which  he  was  disabled, 
and  we  agreed  with  him  tiiat  the  best 
evidence  was  the  actual  earnings  of 
the  month  in  which  he  was  injured." 
In  Gviveaud  v.  St  Louis  Cable  &  W. 
K  Co.  (1889)  38  Mo.  App.  468,  in  de- 
tvmining  the  earning  ci^mcity  of  the 
plaintiff,  a  physieiaa,  the  court  held 
that  the  pUintiff  might  shpw  what  hie 
professional  eaminga  were  in  preoed- 
ing  years,  and  immediately  praeeding 
the  aeeideht,  and  to  what  extotit  his 
earnings  were  diminished  by  inahiUtgr 
to  attend  to  his  patients.  It  was  said: 
"It  is  certainly  a  proper  item  for  the  ' 
consideration  of  the  jury,  since  oth- 
erwise professional  mm,  whose  ^vb- 
able  earnings  cannot  be  measured 
a  fixed  money  standard,  would  be  at 
great  disadvantage  te  ove  «iy  dam- 
ages resulting  from  the  loss  of  prob- 
able employment."  Likewise,  in  Gulf. 
C,  &  S.  F.  R.  Co.  v.  Brown  (1897)  16 
Tex.  Civ.  App.  98,  40  S.  W.  608,  it  ap- 
peared that  the  plaintiff,  a  physician, 
was  hindered  by  a  personal  injury 
from  practising  his  profession.  In  ^ 
termining  the  value  of  his  lost  earning 
capacity,  it  was  held  that  his  average 
annual  income,  as  shown  by  his  books, 
should  be  conridered.  In  Mason  v.  St. 
Louis,  I.  M.  ft  S.  B.  Go.  (1898)  76  Mo^' 
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App.  1,  it  appeared  that  tke  plaintiff 
physleian  had  been  penaanantly  in- 
jnred,  and  waa  compeUed  to  give  ap 
hia  practice.  It  was  held  that  the 
plaintiff  could  show  that  his  annual 
profits  averaged  from  $1,000  to  $1,200 
per  year.  So,  in  Stafford  v.  Oskaloosa 
(1884)  «4  Iowa,  251.  20  N.  W.  174, 

'  wherein  suit  waa  brought  by  a  phy- 
sician to  recover  for  permanent  inju* 
ries,  it  was  held  to  be  proper  to  in- 
struct the  jury  that  ^ey  should  take 
into  consideration  the  value  of  the 
plaintiff's  business,  and  the  returns 
therefrom,  In  order  to  determine  the 
plaintiff's  earning  capacity.  See  to 
the  same  effect.  Nelson  v.  Boston  & 
M.  R.  Co.  (1892)  155  Mass.  356,  29  N.  . 
E,  586.  In  Holmes  v.  Halde  (1882) 
74  Me.  28,  43  Am.  Rep.  667,  the  judge 
instructed  the  jury  to  the  effect  that 
the  plaintiff  was  not  prevented  from 
recovering  for  loss  of  business,  as  a 
physician,  by  the  fact  that  he  had  no 
degree  from  the  Maine  medical  associ- 

.  ation.  Approving  the  instruction,  the 
court  said :  '^e  action  is  for  damages 
resulting  from  a  personal  injury.  If,  by 
the  injuries  received,  the  plaintiff  was 
deprived  of  his  capacity  to  perform 
his  ordinary  labor  or  attend  to  his  or- 
dinaiT  basinees;  tht  loss  he  sustained 
tltereby  Is  an  element  of  damages. 
Th9  Ime  test  is,  what  his  services 
might  be  worth  to  him  in  his  ordi- 
nary employment  or  business.  It  is 
not  what  sum  he  might  legally  recover 
for  snch  servicea,  bat  what  he  might 
fairly  bo  expected  to  receive  therefor. 
What  he  had  previously  been  receiv- 
ing for  hie  servicea  in  his  buainasa  la 
proper  avidenea  on  tUa  point.  A 
dorgyman  who  has  no  fixed  salary, 
but  is  dependent  entirely  upon  volian- 
taiy  eontribntiona'for  hia  eompeosa- 


tioa  for  his  services,  aa  in  some  of  ear 
chorchea,  may  have  an  income^  and* 
if  by  an  injury  he  is  deprived  ef  hia 
capad^  to  perform  his  duties,  might 
lose  that  inceme,  and  suffer  as  mach 
loss  as  if  he  were  receiving  a  salary 
fixed  by  contract;  and  still  he  could 
not  enforce  the  payment  of  anything 
from  hia  church  or  society."  But  in 
St.  Louis  Southwestern  R.  Co.  v.  Ball 
(1S»02)  28  TeoE.  Civ.  App.  287,  6<  S.  W. 
879,  it  was  held  that  where  a  physi- 
cian received  an  injury  which  pre- 
vented him  from  carrying  on  his 
obstetrical  practice,  evidence  by  a  phy- 
sician from  another  neighborhood  aa 
to  what  proportion  of  his  practice 
was  obstetrical  could  not  be  consid- 
ered, as  it  was  too  remote. 

It  was  htHA  in  San  Antonio  Traction 
Go.  V.  Crisp  (1918)  —  Tex.  Civ.  App. 

— ,  162  S.  W.  422,  that.  In  determining 
the  lessened  earning  capacity  of  the 
plaintiff,  who  was  in  the  saloon  busi- 
ness but  had  engaged  In  his  trade  as 
a  carpenter  in  order  to  retrieve  his 
losses,  his  earning  capaci^  should  be 
determined  in  connection  wtUi  the 
saloon  business. 

tn  Singer  Maitin  (1917)  »6  Wash. 
281,  164  Pac.  1105,  it  appeared  l^t 
the  plaintiff  was  a  wigmaker.  The 
court  held  that  it  was  eorapetent  for 
him  to  testify  as  to  the  character  an0 
magnitude  of  the  busineas,  the  eapitiQ 
and  aaeistance  en:q>loyed,  and  even  the 
profits,  not  as  elements  of  damage,  but 
as  circnmataneea  to  be  considered  lay 
the  iniy  in  determininv  the  value  of 
the  plaintiff's  loss  of  his  own  servicea 
in  the  business,  becauaa  of  the  injury. 

B.6.  B. 
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JAMES  DWIGHT  TRACEY 

V. 

STANDARD  ACCIDENT  INSURANCE  COMPANY. 

(—  Ma,  — k  109  AtL  490.) 

brarance  —  accident  —  injury  to  eye  liy  insect. 

1.  Injury  to  the  eye  of  one  riding  a  motoicycle  by  contact  with  an  -insect 
is  accidental  within  lite  meaninsr  of  an  accident  insurance  policy. 

ISee  note  on  this  question  beginning  on  page  629.] 


~  notice  of  accident  — •  nse  of  form. 

2.  Notice  of  accident  on  a  flickness 
blank  instead  of  an  accident  blank, 
due  to  mutual  mistake  of  the  parties, 
is  not  ineffective  to  justify  delay  in 
furnishiuflT  proper  notice,  if  insured 
had  informed  insurer's  affent  of  the  ac- 
cident and  requested  blanks  for  formal 
notices  and  the  blank  furnished  had  a 
question  which  misfht  be  regarded  as 
covering  the  injury  received. 

—  act  ef  agent  as  that  of  inmier. 

8.  The  act  of  an  insurance  agent  in 
fozitiahinff  a  blank  form  for  notice  of 
dtha  aft«r  receiving  full  informaUon 
as  to  its  character  is  the  act  of  the 
insurer. 

—  estoppel  te  take  advantage  of  delay. 

4.  An  accident  insurer  is  estopped 
to  elaim  that  notice  of  injury  was  not 
is  time  because  not  on  the  proper 
blank  form,  if  it  furnished  the  form  on 
which  the  notice  was  given  after  re- 
ceiving oral  notice  of  the  facts  attend- 
ing the  accident 

[See  10  L.  C.  L.  696,  697.] 

—sufficiency  of  notice  —  waiver  of 
informality. 

5.  An  accident  insurer  which  re- 
ceives and  retains,  without  request  for 
farther  infoimation,  notice  of  accident 
upra  a  blank  form  furnished  by  it, 
waives  informalities  and  deficiencies. 


and  the  notice  will  be  regarded  as  suf- 
iicient. 

[See  14  R.  C.  L.  1851-1363.] 

—  more  hazardous  employment  —  rid- 
ing motorcycle. 

6.  That  one  insured  in  an  accident 
policy  as  an  office  manager  was,  at  the 
time  of  injury,  riding  a  motorcycle 
for  pleasure  and  recreation,  does  not , 
show  a  more  hazardous  employment 
within  the  meaning  of  the  policy. 

[See  14  R.  C.  L.  1152.] 

—  exceptions  in  book  of  instmctionB 
—  sufficiency. 

7.  Provisions  in  a  book  of  instruti- 
tiona  to  agents  deposited  wiUi  the 
state  insurance  department  are  not 
sufficient  to  modify  a  contract  of  ac- 
cident insurance  under  a  statute"  re- 
quiring exceptions  to  be  printed  with 
tiie  same  prominence  as  the  benefits  to 
which  they  apply,  and  provisions  re- 
ducing the  indemnity  promised  to  be 
printed  in  bold-faced  type. 

—  meaning  of  loss  of  sight. 

8.  Entire  loss  of  sight  of  an  eye 
within  the  meaning  of  an  accident  in- 
surance policy  occurs  when  insured 
cannot  distinguish  colors  or  one  ob> 
ject  from  another  in  strong  light,  al- 
though he  can  distingui^  between 
light  and  darkness. 

[See  14  R.  C.  U  1818,  1819.} 


Exceptions  by  defendant  to  rulings  of  the  Supreme  Judicial  Court  for 
Penobscot  County,  at  law,  made  during  the  trial  of  an  action  brought  to 
recover  the  amount  alleged  to  be  due  on  an  accident  and  health  insurance 
policy,  which  resulted  in  a  verdict  for  plaintiff.  Overruled. 

The  facts  are  stated  in  the  opinion  of  the  court 

Mr.  A.  S.  Littlefield,  for  defendant:    Acci.  Assq.  99  Me.  390.  69  Atl.  685; 


The  contract  in  question  is  to  be 
construed  in  accordance  with  its  lan- 
guage, and  to  carry  out  its  purpose  and 
intent. 

Dunning   v.    Hassaehnsetts  Hut. 


Rumford  Falls  Paper  Co.  v.  Fidelity 
&  C.  Co.  92  Ha  674.  48  Atl.  608;  Phil- 
brook  V.  New  England  Hut.  F.  Ins.  Co. 
87  He.  146;  Blinn  t.  Dresden  Hut.  F. 
Ins.  Co.  86  He.  890,  27  Atl.  268;  Im- 
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perial  F.  Ins.  Co.  t.  Co6s  County,  151 
U.  S.  462,  38  L.  ed.  231.  14  Sup.  Ct. 
Rep.  379;  Fuller  v.  Locomolive  En-: 
gineers'  Mut.  Life  &  Acci.  Ins.  Asso. 
122  Mich.  548,  48  L.R.A.  86,  80  Am. 
St  Rep.  602.  81  N.  W.  826. 

There  wu  no  waiver  of  the  notice 
required  by  the  IKtHcy. 

Kimball  v.  Mason's  Fraternal  Acci. 
Asso.  90  Me.  188,  88  Ati.  102;  Hicks 
V.  British  America  Assur.  Co.  162  N. 
Y.  284,  48  L.R.A.  424,  66  N.  B.  748; 
Travelers'  Ins.  Co.  v.  Uyen,  62  Ohio 
St.  629,  49  URJl  760757  N.  B.  468; 
Smith  V.  Niagara  F.  Ins.  Go.  60  Yt  683, 
1  L.R.A.  216,  6  Am.  St.  Rep.  144,  IS 
Atl.  353;  Wadabum  v.  United  States 
Casualty  Co.  106  Me.  416,  76  Atl.  902; 
Deer  Trail  Consol.  Min.  Co.  t.  Mary- 
land Casualty  Co.  86  Wash.  46,  67 
LJ(.A.  280,  78  Pac.  136;  Kahn  v. 
Traders'  Ins.  Co.  4  Wyo.  419, 62  Am.  St. 
R^  47,  84  Pac.  1069. 

Mr.  P.  L.  Aiken,  for  plaintiff: 

FlaintilL  in  accordance  with  said 
policy  and  the  laws  of  this  state, 
seasonably  gave  to  the  defendant 
notice  of  said  injury,  and  seasonably 
made  proof  of  claim  to  entitle  him  to 
recover  under  said  policy  for  the  ir^ 
recoverable  loss  of  sight  of  one  eye. 

Strickland  v.  Peerless  Casualty  Co. 
112  Me.  100,  90  Atl.  974;  Bigelow  v. 
Granite  State  F.  Ins.  Co.  94  Me.  45,  46 
Atl.  808;  GuptiU  v.  Pine  Tree  State 
Mut  F.  Ins.  Co.  109  Me.  S25,  84  Atl. 
629;  Thome  v.  Casualty  Co.  106  Me. 
278,  76  Atl.  1106;  Washburn  v.  United 
States  Casualty  Co.  106  Me.  416.  76 
Atl.  902;  Marston  v.  Kennebec  Mut.  L. 
Ins.  Co.  89  Me.  275,  56  Am.  St.  Rep. 
412,  86  Atl.  389;  Young  v.  Travelers 
Ins.  Co.  80  Me.  249,  13  Atl.  896;  Stlmp- 
son  V.  Monmouth  Mut.  F.  Ins.  Co.  47 
Me.  879;  Le  Blanc  v.  Standard  Ins. 
Co.  114  Me.  11,  95  Atl.  284;  People's 
Mut  AccL  Asso.  v.  Smith,  126  Pa.  317, 
12  Am.  St  Rep.  870, 17  Atl.  605. 

Even  if  the  notice  was  insufilcient, 
all  effects  were  waived  by  the  com- 
pany when,  late  in  the  fall,  they  caused 
the  plaintiff  to  go  before  Dr.  Mason 
and  sulnnit  to  ocamination. 

Hanscom  v.  Home  Ins.  Co.  90  Me. 
SS3,  88  Atl.  324;  Day  v.  Dwelling- 
House  Ins.  Co.  81  Me.  244, 16  Atl.  894. 

Plaintiff  sustained  t>odlly  injuries 
effected  directly,  exdosively,  and  Inde- 
pendent of  all  other  causes  through 
accidental  means  within  the  meaning 
of  the  policy,  which  injuries  resulted, 
within  one  hundred  And  eighty  dm 
from  the  date -of  tha  accident  in  uie 
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irrecoverable  and  entire  loss  of  ai^t 
of  one  eye. 

International  Travelers'  Asso.  v. 
Rogers,  —  Tex.  Civ.  App.  — ,  168  8. 
W.  421;  Routt  v.  Brotherhood  of  R. 
Trainmen,  101  Neb.  768.  165  N.  W. 
148;  Kane  v.  Brotherhood  of  R.  Train- 
men, 102  Neb.  646,  LJtA.1918F,  1037, 
168  N.  W.  698;  Murray  v.  ^taa,  L.  Ins. 
Co.  248  Fed.  285;  Thompson  v.  Colnmr 
bian  Nat  L.  Ins.  Co.  114  Me.  1,  96 
All.  229. 

The  policy  in  question  is  a  centraet 
which  was  completed  by  the  assent  of 
both  parties. 

Loring  V.  Proctor,  26  Me.  29;  Carle- 
ton  V,  Patrons'  Androscoggin  Mut  F. 
Ins.  Co.  109  M&  83,  39  L!kA.(N.S.) 
951,  82  AU.  649;  Miller  v.  Missonri 
State  L.  Ina.  Co.  168  Mo.  App.  880, 168 
S.  W.  1080. 

The  burden  of  shewing  that  this  ver- 
dict should  be  set  aside  rests  upon  the 
defwdant 

Coombs  V.  King,  107  Me.  876,  78 
AtL  468,  Ann.  Cas.  1912a  IISl.  8  N. 
a  a  A.  167. 

Spear,  J.,  delivered  the  opinion  of 
the  court: 

This  is  ao  action  upon  an  insur- 
ance policy  comblninff  the  phases 
both  of  accident  and  health  indem- 
nity. On  the  accident  side  the  plain- 
tiff was  classified  as  "select*^  and 
descrilied  in  his  duties  and  occupa- 
tion as  "ofiiee  manager,  office  duties 
only,"  in  a  business  desicnated  as 
'lumber." 

On  the  80th  or  31st  day  of 
August,  1917,  the  plahitiff,  while 
ridinfiT  a  motorcycle,  ran  through  a 
swarm  of  flies  or  bisects,  one  of 
whi<di  strudc  his  right  eye  with  such 
force  as  to  give  him  immediate  and 
continued  annoyance  and  distress, 
but  not  suffi(iient  at  first  to  prsvwxt 
him  from  the  pursuit  of  his  occupa- 
tion as  bookkeeper.  It  was  not  long, 
tiowever,  before  it  so  impaired  his 
capacity  to  work  at  his  usual  occn- 
pation  that  he  had  to  give  it  up,  and 
pursue  a  business  that  did  not  tax 
his  eye.  The  eye  grew  gradually 
worse  until  at  last  it  became  so  blind 
that  he  could  only  distinguish  light 
from  darkness,  without  any  ability 
whatever  to  distinguish  one  object 
from  another.  In  other  words,  the 
ejre  became  what  we  call  blind  and 
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kad  continued  so  to  the  time  of  the 
trial,  without  hope  of  improvement 
or  recovery.  Upon  this  state  of 
&et8  the  case  resolves  itself  into  the 
fbUowinjC  propositions : 

(1)  Was  the  injury  to  the  eye  ac- 
cidental within  the  meanins  of  the 
policy? 

(2)  Was  the  notice  of  the  accident 
invatid  on  account  of  delay  in  giving 
it? 

(3)  Was  notice,  when  given,  suf- 
ficient in  substance  and  form,  if 
given  in  time? 

(4)  Was  the  plaintiff  engaged  in 
an  overhazardous  employment? 

(5)  Did  he  lose  the  entire  sight 
of  his  eye? 

1.  It  is  hardly  necessary  to  con- 
sume any  time  to 
establish  the  affirm- 
ative of  the  iirst 
inroposition.  That 

tiie  hijary  was  accidental  is  am^ 
proven. 

2.  Tbe  second  proposition  will  be 
discussed  upon  the  assumption  that 
the  notice,  when  given,  was  regarded 
by  the  plaintiff  and  agent  as  valid 
and  sufficient. 

3.  The  defendant  contends  that 
the  first  notice,  being,  in  fftct,  erro- 
neous, ivecludes  the  validity  of  the 
future  notice  by  reason  of  delay. 

In  the  present  case  the  plaintiif 
within  ten  days  informed  Mr.  Dyer, 
the  agent  of  tiie  company,  of  the  ac- 
cident with  which  he  had  met.  On 
Se|»tember  10th,  not  exceeding 
tw^e  days  after  the  accident,  he 
filled  outand  delivered  to  the  agent  a 
blank  furnished  by  the  company. 
This  Uank  was  the  form  to  be  filled 
out  hi  case  of  sickness,  instead  of  in 
case  of  accident.  And  the  plaintiff 
so  filled  ft  out,  stating  in  answer  to 
the  qvestion,  "What  disease  dis- 
ables you?"  Inflammation  of  the 
right  eye."  This  answer,  we  con- 
ceive, mii^t  follow  from  a  condition 
of  the  eye  produced  by  an  accident 
as  well  as  by  disease.  Hence  no 
evidence  is  deducible  from  the 
answer,  which  convincingly  shows 
tbat  the  idaintiff  ought  to  have  dis- 
tingmshed  the  sickness  blank  from 
like  accident  blank,  especially  as  he 


had  no  previous  knowledge  of  either 
form. 

This  being  the  case,  we  think  the 
gaintac  may  have 
been  fully  justified  «ecideDt- 
in  using  the  wrong  ***  •* 
blank.  The  uncontradicted  evidence 
proves  that  the  plaintiff,  before  he 
received  the  blank,  and  '^within  a 
day  or  two  after  the  accident,"  had 
fully  informed  Mr.  Dyer,  the  agent, 
what  had  happened ;  to  put  it  in  his 
own  language,  "I  told  him  of  my 
accident — told  him  what  it  was." 

He  then,  as  he  testified,  proceeded 
further,  and  gave  the  agent  every 
detail  of  the  accident  and  injury. 
Upon  this  full  description  the  agent 
said: 

"That  is  all  right;  if  you  have  a 
claim,  bring  it  in.  That  is  what  we 
are  here  for." 

"In  the  next  three  or  four  days  we 
had  gone  over  the  thing  several 
times."  He  says:  "You  better  get 
your  claim  in  on  time."  Tlie 
tiff  said:  "I  will  go  right  to  your 
office  and  make  it  out  now."  In  re- 
gard to  making  out  the  notice,  the 
agent  s^d :  "Do  as  well  as  you  can. 
We  don't  know  the  result  It  is  up 
to  the  company  to  come  back  and 
find  out  what  was  the  matter." 

Thereupon,  the  agent,  of  his  own 
volition,  without  any  request  from 
the  plaintiff,  "reached  in  his  drawer 
and  gave  me  that  blank."  There 
was  evidently  no  purpose  or  disposi- 
tion on  the  part  of  the  agent  to  mis- 
lead or  defraud.  He  simply  made  a 
mistake,  but  his  mistakie  was  the 
mistake  of  the  company,  as  win  later 
appear.  J 

Assuming  still  that  both  parties 
regarded  tiie  notice  as  proper  in 
form,  the  plaintiff  then  had  the  same 
right  to  rely  upon  it  as  if  it  was 
proper  in  form,  until  tlie  contrary 
appeared. 

Matters  stood  in  statu  quo  until 
the  8th  of  February  foUownig,  when 
the  plaintiff,  as  he  states  it,  "made 
a  formal  report  and  the  application 
on  February  8th,  and  explained  f  idly 
the  whole  details  to  the  company, 
and  right  away  after  that,  as  I  re- 
member it,  they  sent  me  the  blanks." 
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■  -This  communication,  called  a  **re- 
port,"  is  prefaced  by  the  followins; 
."ttatement :  **You  have  already 
been  advised  that  claim  was  to  be 
made  under  policy  A  D  C-R  2075, 
delay  being  due  to  the  fact  that  the 
ultimate'  result  of  the  accident  was 
uncertain.  The  time  has  now  come 
when  the  condition  seems  reasonably 
'definite  and  final." 

Then  follows  a  detailed  statement 
of  the  accident,  the  cause,  the  in- 
jury, the  progression,  impairment  of 
the  sight  of  the  eye,  the  treatment, 
'  and  the  final  result. 

This  report,  and,  it  may  be  here 
said,  all  other  papers  given  to  the 
agent,  were  at  once  forwarded  by 
him  to  the  company. 

After  making  this  report,  the 
plaintiff  received  blanks  for  proof  of 
claim,  as  near  as  may  be  ascertained 
from  the  record,  about  March  6tii. 
About  this  time,  probably  upon  re- 
ceipt of  the  blanks,  the  plaintiff 
discovered  "that  the  health  blank 
was  not  what  he  wanted."  We  place 
no  stress  in  the  decision  of  this  case 
upon  the  legal  construction  that  the 
sending  of  the  blank  proofs  was  a 
waiver,  on  the  part  of  the  defendant, 
of  any  question  of  liability. 

On  March  25th,  the  plaintiff  sent 
to  the  agent  a  proof  pf  claim  or  no- 
tice upon  the  accident  blank  fur- 
nished by  the  company. 

From  the  rehearsal  of  the  facts 
we  are  of  the  opinion  that  the  volun- 
tary production  of  the  health  blank 
oii  S^tember  10th  by  the  agent  was 
the  act  of  the  company.  The  agent 
knew  all  the  facts, 
in  detail,  of  the  in- 
jury, and,  in  law,  is 
charged  with  knowledge  that  the 
blank  was  the  wrong  one.  The 
company  Is  charged  with  the  knowl- 
edge of  the  agent.  Thome  v.  Cas- 
ualty Co.  106  Me.  274,  76  Atl.  1106, 
and  cases  there  cited.  The  plaintiff 
had  a  right  to  rely  on  the  agent  to 
furnish  him  with  the  proper  blank. 
Rev.  Stat.  chap.  53,  §  119,  applies. 

As  was  said  in  Le  Blanc  v.  Stand- 
ard Ins.  Co.  114  Me.  6,  95  Atl.  284: 

"There  is  no  limitation  in  the  stat- 
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ute,  and  we  perceive  none  in  the  rea- 
son of  the  thing. 

'The  statute  recognizes  what 
common  experience  teaches.  Men 
commonly  do  all  their  insurance 
business  with  agents.  .  .  .  They 
have  no  direct  dealings  with  the 
companies.  .  .  .  They  go  to  the 
agents  when  losses  have  occurred, 
and  pursue  the  st«t>8  pointed  out  by 
them  in  proving  the  losses." 

This  is  precisely  what  the  plain- 
tiff did.  He  was  led  into  error  and 
consequent  delay  by  the  act  of  the 
agent  in  furnishing  the  wrong  blank. 
The  error,  however,  in  fiiing  the 
sickness  blank  may  be  regarded,  not 
inappropriately,  as  a  mutual  mis- 
take. The  agent  mistook  the  proper 
form  of  blank,  else  his  act  was  a 
fraud.  The  plaintiff  confided  in  the 
honor  and  knowledge  of  the  agent, 
who  knew  all  the  facts,  to  furnish 
him  the  proper  blank.  Hence  the 
plaintiff's  mistake.  But  a  mntnal 
mistake  always  excuses.  It  there- 
fore follows  that  the  only  effect  of 
the  first  notice  purporting  to  be  a 
proof  of  disease  instead  of  injury, 
although  believed  to  be  right,  was 
to  operate  in  causing  a  reasonable 
excuse  for  mutual  delay  upon  the 
part  of  both  the  plaintiff  and  defoid- 
ant.  It  would  be  clearly  wrong  for 
the  defendant  to  have  the  advantage 
of  this  delay  to  the  detriment  of  the 
plaintiff,  under  the  admitted  facts 
of  the  case.  The  comi>any  knew 
that  it  was  a  case  of  accident,  not  of 
disease;  of  injury,  not  of  sickness; 
that  it  requii«d  an  accident,  not  • 
health,  form  of  notice;  voluntarily 
furnished  the  form;  intended  the 
plaintiff  to  act  upon  it;  received  the 
notice;  retained  it;  made  no  objec- 
tion; requested  no  further  informa- 
tion ;  had  full  opportunity  to  exam- 
ine the  form  of  blank  before  furnish- 
ing it ;  was  in  duty  bound  to  see  that 
it  was  correct,  and  not  misleading ; 
in  fine,  knew  all  the  facts,  regardless 
of  any  form  of  notice.  Whatevei* 
the  intention,  in  voluntarily  passing 
out  the  wrong  form,  it  led  the 
plaintiff  to  do  to  his  injury  what  he 
would  not  have  done  but  for  the 
negligent  act  of  the  defendant  by 
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its  agent.  The  plaintiff  by  this  act 
was  induced  to  do  what  defeated  the 
entire  ind^nity  of  his  policy,  if  the 
defendant's  contention  prevails*  and 
inured  in  equal  measure  to  the  bene- 
fit of  the  company.  We  have  al- 
ready noted  that'  the  plaintiff  was 
not  at  fault;  that  he  had  a  right  to 
rely  on  the  conduct  of  the  agent. 
We  are  accordingly  of  the  oi&on 
that  the  doctrine  of 
estoppel  aptly  ap- 
plies. The  very 
essence  of  estoppel 
IS  to  prevent  a  party  from  taking 
advantage  of  or  misleading  another 
party  to  his  injury,  when  injury  will' 
result  if  estoppel  is  not  declared.  10 
R.  C.  L.  Estoppel,  §  25.  The  law 
win  not  stand  by  in  silence  and  see 
one  party  mislead  another  to  his  in- 
jury, whether  by  ignorance,  negli- 
gence, or  design.  10  R.  C.  L,  Estop- 
pel, §  24,  upon  this  point  siays :  "Yet 
ordiuarily  he  will  be  estopped 
though  he  has  acted  or  spolcen  in 
forgetfulness  or  ignorance  of  the 
facts,  particularly  when  he  had  the 
means  at  hand  of  knowing  all  the 
facts,  or  when  he  was  in  such  a  posi- 
tion that  he  ought  to  have  known 
them." 

This  case  therefore  comes  directly 
within  the  rule  of  negligence  that, 
when  one  of  two  innocent  parties 
mast  suffer,  he  whose  negligence 
caused  the  ixijuiy  must  bear  the  bur- 
den. In  10  R.  C.  L.  Estomel,  §  23, 
this  rule  is  thus  stated :  'This  Is  an 
application  of  the  general  principle 
that  when  one  of  two  innocent  per- 
sons, that  is,  persons  each  guilUess 
of  an  Intentional  moral  wrong,  must 
suffer  a  loss,  it  must  be  borne  by 
that  one  who  by  his  conduct  has  ren- 
dered the  injury  possible." 

An  erroneous  notice^  given  upon  . 
an  erroneous  form,  fumished  by  the 
error  of  the  one  producing  it,  and 
misleading  the  one  requir^  to  give 
it,  to  the  bdief  that  it  is  correct, 
may  be  relied  upon  by  such  person 
as  correct,  and  fulfilling  the  office 
for  which  it  was  required  to  be 
given,  until  such  error  is  detected. 

We  are  therefore  of  the  opinion 
tint  the  defendant  is  estopped  to 


deny  that  the'  pUpei^,  'fUed  !March 
25th  upon  the  proper  form  of  blank, 
was  seasonably  filed,  under  the  la\v 
and  the  facts  as  disclosed  in  thi;* 
case. 

3.  Was  the  accident  blank  of 
March  26th,  as  finally  filled  out  and 
executed,  in  accordance  with  the  re- 
quirements of  the  policy  and  suf- 
ficient in  law?  As  seen,  the  blank 
was  fumished  by  the  company,  filled 
out  by  the  plaintiff,  delivered  to  the 
agent,  and  sent  to  the  company, 
which  received  it,  according  to  the 
notation  on  the  blank,  March  29th. 
The  plaintiff  also  sent  affidavits  of 
his  employer,  and  the  physicians 
who  attended  him,  explaining,  in 
every  detail,  the  beginning,  progress 
and  result  of  his  injuries. 

The  company  did  not  return  the 
paper  purporting  to  be  proqf  or 
notice  of  the  accident  and  injuries, 
nor  request  any  fur-  ^ 
ther     information.  Motiee— w«i»er . 
It  must  be  held, 
therefore,  to  have  waived  all  infor- 
malities and  deficiencies. 

We  are  of  the  opinion  that  the 
final  proof  was  sufficient. 

4.  Was  the  plaintiff  at  the  time  of 
the  accident  and  injury  engaged  in 
an  extrahazardoua  or  forbidd^  em- 
ployment? 

There  is  no  contention  in  the  case 
that  the  plaintiff  had  changed  his 
employment  as  a  bookkeeper  to  the 
vocation  of  a  motorcycle  rider.  He 
was  using  his  motorcycle  for  exer- 
cise and  pleasure.  It  is  well  settled 
that  a  temporary  diversion  from 

that  stated  is  not  >,.B»,d 
held  to  be  an  en-  ^*'ewpio'^<'Ki 
gagement  in  a  more  sViwoi.. 
hazardous  employ- 
ment,, unless  plainly  stated  in  the 
contract.  This  question  is  fully  dis- 
cussed in  Thorne  v.  Casualty  Co.  su- 
pra. 

Paragraph  A  (1)  of  the  policy  be- 
fore us  is  identical  in  meaning,  and 
almost  so  in  language,  with  article 
3  of  the  policy  considered  in  the 
Thome  Case,  quoting  Eaton  v.  Atlas 
Acci.  Ins.  Co.  89  Me.  570,  36  AtL 
1048,  in  which  it  is  said:  "Thispro- 
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Vl8i<ni  [3]  relates  to  the  occupation, 
^nployment,  or  business— a  voca- 
tion, and  not  an  avocation,  occa«' 
stoxuX,  exceptiraial  and  outside  his 
regular  vocation." 

The  reasons  for  the  rule  are  also 
discussed  in  that  opinion. 

But  it  would  seem  necessary  to  re- 
vert to  rules  of  interpretation  to  find 
that  the  plaintiff,  in  the  case  at  bar, 
was  exempt  from  the  "more  hazard- 
ous" clause,  as  the  paragraph  in 
which  it  is  contained  expressly  ex- 
cepts him  therefrom  when  eng&ged 
in  the  "ordinary  duties  about  his 
residence,  or  while  engaged  in  rec- 
reation." But  defendant  urges,  al- 
though it  may  be  regarded  as  a  tem- 
porary diversion*  and  not  construed 
as  overhazardous,  under  the  doctrine 
of  the  Thome  Case,  that,  neverthe- 
less, riding  a  motorcycle  is  specified, 
by  reference,  in  the  plaintiff's  policy, 
as  an  occupation,  though  temporary, 
that  changes  the  classification  of  his 
risk  frwn  "special"  to  "medium" 
and,  coirespondingly,  either  reduces 
the  amount  recoverable  in  case  of  an 
accident,  or  requires  a  motorcycle 
permit  at  an  increased  annual  pre- 
mium. The  language  in  the  pc^icy 
claimed  to  work  this  modification  is 
a  part  of  the  last  paragraph  of  the 
provision  designated  as  A  (1),  and 
reads  as  follows:  "If  the  law  of  the 
state  in  which  the  insured  resides  at 
the  time  this  policy  is  issued  re- 
quires that  prior  to  its  issue  a  state- 
ment of  the  premium  rates  and  clas- 
sification of  risks  p^*taining  to  it 
shall  be  filed  with  the  state  official 
having  supervision  of  insurance  in 
.euch  state,  then  the  premium  rates 
:  and  classification  of  risks  mentioned 
in  this  policy  shall  mean  only  such 
.  as  have  been  last  filed  by  the  com- 
pany in  accordance  with  such  law." 

To  carry  this  clause  into  effect,  a 
red  book  is  offered,  the  contents  of 
which,  excerpts  from  pages  4, 41, 67, 
and  86,  it  is  clahned,  are  required 
by  statute  to  be  filed  with  the  insur- 
ance commissioner,  and  thereby  be- 
come ofBcial.  The  statute  require- 
ment is  as  follows:  "No  policy  of 
insurance  •  .  .  shall  be  issued  or 
xlelivered  .  •  .  until  a  copy  of  the 
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form  thereof  and  of  the  classifica- 
tion of  risks  and  the  premium  rates 
pertabiing  thereto  have  been  filed 
with  the  insurance  commissioner." 
[Me.  Rev.  Stet.  chap.  53,  $  11.] 

From  an  inspection  of  the  red 
book  it  will  foe  observed  that  the 
ports  (Offered  to  show  a  modification 
contain  matters  of  instruction  to  its 
agents,  are  not  required  to  be  filed 
with  the  insurance  commissioner, 
and  to  become  effective  should  be 
put  in  force  by  riders,  attached  by 
the  agraits,  at  the  time  the  policy  U 
written.  The  book  is  denominated : 
"The  Bed  Book  and  Agent's  Rate 
Book  (Third  Edition).  A  book  of 
ready  reference  on  all  points  con- 
nected in  any  way  with  the  solicit- 
ing and  sale  of  the  personal  accident 
and  sickness  policies  of  the  com- 
pany. Compiled  and  published  in 
the  interest  of  its  agents." 

The  caption  of  page  3  is,  "General 
Instructions."  Under  this  caption  is 
found  the  paragraph  on  page  4, 
headed,  "Prohibited  Risks,*^  which 
is  ^e  paragraph  offered  to  show  the 
modification  chdmed  to  be  contahied, 
hy  reference,  in  A  (1),  and  reads  as 
f^ows:  "Persons  who  are  blind  in 
both  eyes,  deaf,  compelled  to  use  a 
cruteh  or  cane,  insane,  demented, 
feeble-minded,  subject  to  fits; 
have  lost  a  foot  or  leg,  who  have  suf- 
fered paralysis  or  are  paralyzed, 
who  are  notoriously  intemperate, 
reckless,  disreputable,  or  without 
visible  means  of  support,  are  not  to 
be  insured  under  any  terms.  Riders 
of  motorcycles  will  not  be  insured 
unless  in  connection  with  the  motoiv 
cycle  permit  described  under  head- 
ing 'Riders.' " 

Although  the  last  sentence  only 
refers  to  motorcycle  riding,,  we  have 
quoted  the  whole  paragraph  to  show 
how  conclusively  it  appears  to  be 
nothing  but  an  instruction  to  the 
agent,  as  it  emphatically  instructs 
him  not  to  insure  a  blind  man  at  all, 
nor  a  motorcycle  rider,  except  upon 
a  permit,  as  appears  from  page  41, 
which  is  offered  by  the  defendant  as 
the  complement  of  page  4. 

Upon  page  41  of  this  red  book  is 
found  this  caption,  "Riders  or  Snp- 
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ptementaiy  Agreements."  Under 
this  a  paragraph  headed,  'Motor- 
cycle Permit."  This  paragraph  is 
offered  and  relied  upon  to  carry  into 
effect,  by  reference,  the  paragraph 
on  page  4.  But  instead  of  giving  it 
effect  it  gives  it  as  express  negation. 
The  paragraph  on  page  41  e^Iicitly 
instrocts  the  agent  not  to  issue  a 
policy  "unless  this  contingency  (rid' 
ing  a  motorcycle)  be  iHX>vided  for  by 
the  attachment  to  the  policy  of  one 
of  the  two  following  indorsements." 
As  neither  was  attached,  they  be- 
came nugatory  as  far  as  the  present 
contract  is  concerned. 

It  farther  appears  from  this  para- 
graph that  it  does  not  apply  to  the 
present  case,  as  only  "where  it  is 
blown  (to  the  agent  or  company) 
that  the  insured  uses  a  motorcycle 
tiiat  the  company  will  not  issue." 
In  the  present  case  this  fact  was  not 
known,  as  the  plaintiflE  did  not  at  the 
date  of  the  policy  use  or  own  one  of 
these  machines.  There  is  no  re- 
quirement that  the  insured  sh^ll  in- 
form the  company  of  taking  up  su^ 
nse,  fior  recreation  or  pleasure.  Fnr- 
timiore,  it  should  be  observed  that 
the  only  reference  to  a  motorcycle  in 
this  contract  is  an  inhilution  to  use 
it  in  "a  race  or  speed  contest,"  plain- 
ly warranting  the  inference  that  the 
assured  could  use  it  in  any  other 
way.  The  rule  of  exchaion  might 
veil  apply. 

Nor  does  the  record  show  that  a 
word  ever  passed  between  the  plains 
tiff  and  the  agent  concerning  the  use 
of  a  motorcycle,  as  prescribed  in  the 
red  book,  or  any  other  way,  where- 
by the  plaintiff  had  any  laiowledge 
whatever  of  any  objection  to  the  use 
he  was  making  of  it  when  injuied. 
The  red  book  (pages  4  and  41)  con- 
tabs  instructions  only  to  the  agent, 
and  in  no  sense  relates  to  or  modi- 
fies the  language  of  this  or  any  other 
eontract,  unless  attached  as  riders 
to  the  pdicy. 

Pages  67  and  85  are  but  tables  of 
rates  and  have  no  relation  whatever 
to  the  modification  of  the  plaintiff's 
contract 

But  the  red  book  was  the  only 
evidenee  offered  in  defense.  We  are 


■  theredtore  of  the  opinion  that  the 
plaintiff  was  not  engaged  in  an  over- 
hazardous  occupation,  nor  violating 
any  of  the  terms  of  this  contract, 
while  temporarily  riding  a  motor- 
cycle. 

Rev.  Stat.  chap.  63,  §  11,  contains 
this  caption,  "Standard  Provisions 
for  Accident  and  Health  Insurance 
Policies."  Section  12,  "Conditions 
under  Which  Policy  may  be  issued." 
Under  this  section  5  conditions  are 
imposed,  all  enacted  for  the  protec- 
tion of  the  policyholder  against  de- 
ception, misunderstanding,  or  fraud, 
of  which  the  following  ia  one:  No. 
6.  "Unless  the  exceptions  of  the 
policy  be  printed  with  the  same 
prominence  as  the  benefits,  to  which 
they  apply ;  provided^  however,  that 
any  portion  of  auch.  a  policy  which 
purports,  by  reason  of  the  circum- 
stances under  which  a  loss  is  in- 
curred, to  reduce  any  indenmity 
promised  therein  to  an  amount  less 
than  that  provided  for  the  same  loss 
occurring  under  ordinary  circum- 
stances, shall  be  printed  in  bold- 
faced type  and  with  greater  promi- 
nence tiun  any  other  portion  of  the 
text  of  the  policy." 

The  latter  part  of  subdivision  6 
relates  specifically  to  an  exception 
that  has,  for  its  purpose^  a  change 
that  reduces  the  amount  of  the  in- 
denmity named  in  the  policy  and  ap- 
plies directly  to  the  exception 
claimed  in  the  case  at  bar. 

In  view  of  the  object  and  purpose 
of  this  explicit  statute,  the  legisla- 
ture undoubtedly  intended  that  any 
exception  contained  in  the  iK>licy 
should  be  so  conspicuously  printed 
that  it  would  attract  the  attention  of 
the  insured,  and  so  plainly  expressed 
as  to  leave  no  doubt  as  to  its  mean- 
ing and  application.  In  other  words, 
the  exception  should  refer,  in  terms 
contained  in  the  policy,  to  the  sub- 
ject-matter to  which  the  exception  is 
intended  to  apply,  so  that  the  in- 
sured may  at  least  be  put  upon  in- 
qniry  as  lo  what,  under  the  excep- 
tion, he  is  to  do  or  not  to  do,  in  order 
to  preserve  the  integrity  of  his  in- 
deznnity  and  piaevent  any  diminution 
thereof,  which  is- to  him  the  sole  ob- 
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ject  of  his  contract.  We  do  not  be- 
lieve that  a  "red  book"  deposited  in 
the  archives  of  the  insurance  depart- 
mentr  at  the  state  house*  requiring  a 
pilgri;nage  to  that  shrine  to  find,  and 
an  examination  of 
-^cejjtion,  i»    .^.g  contents  to  dis- 

S;'.^'c?:iVy!-  ^jver,  if  possible, 
the  import  of  the 
exceptions,  scattered  upon  pages  4, 
41,  67,  and  85,  as  the  pages  referred 
to  in  the.  off  or  of  the  red  book  as  evi- 
dence, meets  the  requirement  of  the 
statute. 

Regardless  of  any  statute,  it  was 
YieLd  in  Miller  v.  Missouri  State  L. 
Ins.  Go.  168  Mo.  App.  330, 163  S.  W. 
1080,  as  expressed  in  the  syllabus: 
''To  Aiake  the  'manual'  of  an  acci- 
dent insurance  company,  defining 
the  classifications  of  risks,"  etc.,  "a 
part  of  the  contract  of  insurance, 
it  should  have  been  plainly  referred 
to  therein  and  made  a  part  thereof, 
or  should  have  been  actually  written 
into  the  contract." 

We  are  accordingly  of  the  opinion 
that  paragraph  A  (1)  of  the  policy 
fails  to  comply  with  the  require- 
ment of  the  statute^  or  the  interpre- 
tation to  be  given  by  the  common 
law,  so  far  as  it  is  invoked  as  an  ex- 
ception intended  to  effect  a  reduction 
of  the  plaintiff's  indemnity,  under 
the  present  state  of  facts. 

5.  Finally,  did  the  plaintiff  suffer 
the  "entire  loss  of  sight"  of  his  eye? 
This  depends  upon  the  condition  of 
his  eye  and  the  interpretation  of  the 
word  "entire." 

Dr.  Woods  described  the  condi- 
tion as  follows : 

Q.  Will  you  tell  the  jury,  in  simple 
language,  what  condition  you  fhid 
his  eye  in  now? 

A.  Mr.  Tracey's  vision  is  no  better 
than  it  was  when  I  saw  him  last 
February.  He  has  no  perception  of 
color.  He,  by  holding  a  bright  red 
glass  before  his  eye,  or  between  his 
eye  and  a  bright  light,  he  couldn't 
tell — I  had  two,  in  fapt,  three 
glasses,  a  y^ow  glass,  a  blue  one, 
and  a  red  one.  .  He  couldn't  tell  the 
color  of  those  glasses,  whether  it 
was  red,  blue,  or  yellow.  I  carried  my 
hand  back  and  forth  across  his  eye, 


with  his  left  eye  entir^  covered 
from  the  light,  and  he  couldn't  see 
my  hand  go  back  and  forth  by  the 
eye,  in  my  office. 

The  meaning  of  the  word  "entire" 
should  be  determined  in  the  light  of 
the  purpose  and  intent  of  the  policy; 
why  the  plaintiff  bought  it ;  and  with 
a  construction  most  favorable  to 
him.  The  intent  and  purpose  of  the 
policy  as  a  business  proposition  was 
to  indemnify  the  plaintiff  for  the 
loss  of  the  complete  or  "entire"  use 
of  his  eye.  The  "loss  of  the  entire 
sight"  of  an  eye,  and  the  loss  of  the 
entire  use  of  an  eye,  by  blindness,  in 
practical  effect,  are  precisely  the 
same.  Being  a  business  contract, 
this  policy  should  be  construed,  like 
any  other  contract,  witii  reference  to 
the  object,  purpose,  conditions,  and 
circumstraces. 

The  eye  has  earning  capacity  as 
well  as  the  hand.  To  indemnify  the 
complete  loss  of  the  sight  of  the  eye 
as  an  earning  factor  was  undoubted- 
ly on?  of  the  controlling  reasons  for 
taking  the  policy. 

We  feel  that  it  would  be  unfair  to 
the  company,  &s  well  as  the  plain- 
tiff, to  impute  to  it  the  intention,  by 
"the  artful  employment  of  a  word,  to 
base  its  liability  upon  the  frail  and 
frivolous  distinction  between  ocular 
ability  to  discriminate  a  fiood  of 
light  from  total  darkness,  and  with- 
out the  power  to  distinguish  one  ob- 
ject f rom  anottier  in  the  strongest 
light 

We  have  little  doubt  that  the  com- 
pany used  the  strong  word  "entire" 
to  protect  itself  against  any  possible 
fraud  regarding  the  degree  of  vi- 
sion that  might  be  claimed  to  oome 
within  the  terms  of  the  policy,  short 
of  what  might  be  declared  a  total 
loss  of  sight,  based  upon  inability  to 
see  or  distinguish  one  object  from 
another.  Accordingly,  the  phrase 
"loss  of  entire  sight"  should  be  so 
construed  as  to  give  the  plaintiff 
what  he  bought  and  paid  for,  and  not 
to  defeat  the  whole  purpose  and  in- 
tent of  the  contract.  It  should  be 
held  to  mean  that  the  entire  loss  of 
the  use  of  an  eye  from  blindness  is  a 
loss  of  the  entire  sight  of  that 
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eye.  But  if  technicalities  were  to 
be  invoked,  then  the  meaning  of  the 
word'  "sia^it"  becomes  as  impor- 
tant as  tile  meaning  of  the  ¥rord 
"entire."  "Sight"  is  defined  in 
Webster's    Standard    Dictionary : 

( 1 )  The  power  of  seeing ;  the  faculty 
of  vision  or  of  perceiving  objects. 

(2)  Act  of  seeing;  perception  of 
objects  by  the  instrumentality  of 
the  eyes ;  view.  To  "see"  is  defined : 
To  perceive  with  the  eye;  to  have 
knowledge  of  the  existence  and  ap- 
parent qualities  of  by  the  organs  of 
sight;  to  examine  with  the  eyes;  to 
bi^old;  descry;  view;  observe;  in- 
spect. It  is  too  plain  for  further  dis- 
cussion   that  the 

h!S^*£t'mt£u  plaintiff  had  met 
with  an  entire  loss 
of  power  to  "see."  to  "behold,"  "de- 
scry," "view,"  "observe,"  or  "in- 
spect," as  these  terms  are  defined. 

He  had,  therefore,  met  with  a 
'*lo8S  of  entire  sight,"  according  to 
the  etarmology  of  the  words  "entire" 
and  '^sight,"  as  employed  in  the 
policy. 

This  interpretation  is  supported 
by  authority  as  well  as  reason. 

International  Travelers'  Asso.  v. 
Rogers,  —  Tex.  Civ.  App.  — ,  163  S. 
W.  421,  holds  that  "entire"  does  not 
mean  total  blindness,  but  is  sufiici- 


109  Ati.  (90.) 

eht  if  die  insured  has  practically  lost 
the  sight  of  the  eye.  Murray  v. 
^tna  L.  Ins.  Co.  (D.  C.)  248  Fed. 
286,  is  precisely  in  poin£  "An  ac- 
cident policy  providing  for  payment 
for  the  loss  of  the  entire  sight  of  an 
eye,  if  irrevocably  lost,  should  be 
reasonably  interpreted;  and  the 
sight  of  an  eye  will  be  deemed  lost 
where  there  is  no  ability  to  distin> 
guish  and  recognize  objects,  though 
light  from  darkness  can  be  distin- 
guished" — is  the  language  of  the 
rescript  which  accurately  states  the 
result  of  the  opinion.  It  is  further 
said  in  the  opinion:  "If  this  ability 
is  so  far  destroyed  that  what  re- 
mains will  not  to  practical  and  use- 
ful extent  confer  any  of  this  bene- 
fit, entire  sight,  within  the  construc- 
tion of  analogous  terms  in  insurance 
law,  is  lost.  So  would  it  be  in  pop- 
ular phrase  or  sense.  The  intezpre- 
tation  must  be  reasonable  and  rela- 
tive, not  literal.  The  ability  to  per- 
ceive light  and  objects,  but  no  ability 
to  distinguish  and  recognize  objects, 
is  not  sight,  but  blindness." 

We  are  of  the  opinion  that'  the 
plaintiff  lost  the  "entire  sight  of  his 
eye"  within  a  rational  and  practical 
interpretation  of  the  language  of  the 
policy. 

Exceptions  overruled. 


ANNOTATION. 
Accident  insurance:  in  jury  by  bisect. 


There  is  little  authority  on  the 
above  question.  In  the  three  cases 
which  have  involved  losses  under  ac- 
cident policies  for  injury  sustained  by 
contact  with  or  stings  of  insects,  the 
courts  have  taken  the  view  that  the 
risks  were  covered  by  the  policies. 

It  will  be  observed  that  in  the  re- 
ported case  (Tracey  v.  Stamdabd 
Aoa.  Ins.  Co.  ante,  621),  an  injury  to 
the  insured's  eye  by  coming  in  con- 
tact with  an  insect  while  he  was  rid- 
ing a  motor^cle  was  held  to  be  acci- 
dental within  the  meaning  of  an  acci- 
dent insurance  policy. 

In  Omberg  v.  United  State.1  Mut. 
Acci.  Asso.  (1897)  101  Ky.  303,  72  Am. 
St.  Rep.  413,  40  S.  W.  909,  the  evidence 
9  A.L.R.— 34. 


was  held  sufficient  to  warrant  the  sub- 
mission to  the  jury  of  the  question 
whether  the  insured's  death  was 
caused  by  blood  poisoning,  superin- 
duced by  the  bite  or  sting  of  a  mos- 
quito; and  it  was  held  that  if  they  so 
found  his  death  was  effected  through 
"external,  violent,  and  accidental 
means."  The  court  said:  "Whether 
the  death  of  Omberg  was  caused  by 
blood  poisoning,  itself  superinduced 
by  the  bite  or  sting  of  some  insect, 
was  a  question  of  fact  for  the  jury; 
the  affirmative  of  these  propositions 
was  supported  by  the  evidence  of  the 
two  attending  physicians,  and  which 
is  confessedly  entitled  to  much  weight. 
Even  if  we  discard  the  statement  of 
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the  patient  that  the  spot  on  the  foot 
was  the  result  of  the  bite  of  a  mos- 
quito, we  atiU  have  the  condition  of 
the  inflamed  part,  which»  in  the  opin- 
ion of  an  expert,  presented  sach  an 
appearance  as  mlRht  have  been  caused 
by  the  sting  or  bite  of  an  insect.  The 
jury  mii^it  have  reasonably  concluded, 
from  this  evidence,  that  tlie  injury  to 
the  toe  was  so  caused,  especially  as 
such  a  condition  ia  shown  not  to  be  an 
unusual  result  of  such  sting  or  bite. 
The  jury  might  also  have  believed  that 
death  was  cifbaed  by  blood  poisoning 
induced  1^  the  sting  or  bite-— they  cer- 
tainly might  have  so  believed  from  the 
evidence  of  the  attending  physicians. 
When  these  conclusions  on  the  facts 
are  reached,  we  are  of  the  opinion 
that,  as  a  matter  of  law,  the  death  of 
the  assured  could  be  as  truly  said  to 
have  been  effected  tiirough  'ttctemal, 
violent  and  accidental  means'  as 
though  death  had  been  caused  by  the 
sudden^  unforeseen,  and  unexpected 
bite  of  a  poisonous  snake.  The  bite 
was  external,  violent,  and  accidentaL 
If  a  bite  at  all,  it  was  certainiy  €QC- 
tenkaL  It  came  from  without,  and  its 
nuurln  were  even  visible  to  the  naked 
eye.  The  force  of  it  was  not  as  great, 
pex^aps,  as  if  inflicted  by  a  rattle- 
snake ;  but  the  means  were  not  the  less 
violent,  within  the  meaning  of  the 
policy.  It  was  also  accidental,  be- 
cause unexpected,  unforeseen,  and 
happened  as  by  chance.  It  was  not 
designed  or  brought  about  voluntarily. 
But  for  it,  the  blood  poisoning  and 
death  would  not  have  resulted.  The 
blood  poisoning  was  consequent  on 
the  wound;  the  bite  would,  therefore, 
be  the  proximate  cause  of  death. 

And  it  was  further  held  in  the  Om- 
berg  Case  that  if  death  was  caused  by 
blood  poisoning,  resulting  from  the 
sting  of  a  mosquito,  it  was  not  the 


result  of  "poison  in  any  form  or  man- 
ner," or  "contact  with  poisonous  sub- 
stances," within  the  meaning  of  a  pro- 
vision excluding  liability  in  case  of 
death  from  such  causes.  With  refer- 
ence to  this  the  court  said:  *^e  are 
further  satisfied  in  this  case  that  the 
death  of  the  assured,  if  it  occurred  as 
claimed  by  the  appellant,  was  not  the 
result  of  'poison  in  any  form  or  man- 
ner,* or  'contact  with  poisonous  sub- 
stances,' within  the  meaning  of  those 
provisions  of  the  policy.  If  so,  tbai, 
if  blood  poisoning  were  the  immediate 
cause  of  death  from  an  accidental  gun- 
shot, the  clause  would  prevent  recov- 
ery,— a  conclusion  wholly  at  war  witii 
the  manifest  purpose  of  the  contract 
So,  death  from  a  rattlesnake  Mte  ia 
clearly  from  poison  and  contact  with 
poisonous  substances;  but  we  presume 
no  one  will  contend  that  recovery  in 
such  a  death  could  be  denied.  Such 
causes  of  death  as  are  last  mentioned 
are  not  understood  to  be  causes  of 
'death  fnHu  poisoning*  or  'contact  with 
poisonous  substances,'  in  the  ordinary 
meaning  of  those  terms.*' 

And  in  Preferred  Mut  Acci.  Aaso. 
v.Beidelman  (1889)  1  Monoghan  (Pa.) 
481,  where  the  plaintiff  was  stung 
or  bitten  by  some  venomous  insect- 
and  sought  to  recover  under  a  certifi- 
cate providing  that  it  did  not  insure 
against  injury  resulting  from  poison 
in  any  form  or  manner,  the  court  re- 
fused to  instruct  the  jury  that  there 
could  be  no  recovery  because  the  evi- 
dence showed  that  the  injury  resulted 
from  poison,  but  left  it  to  the  Jury  to 
say  whether  or  not  the  injury  so  re- 
sulted in  the  sense  in  which  the  term 
poison  was  used  in  the  contract  of  in- 
surance, and  a  verdict  for  the  plaintiff 
was  affirmed  by  ^e  supreme  court 

J.T.W. 
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WILLARD  M.  BURLESON,  Plflf.  in  Err., 

V, 

HUGH  BLAIR. 

Ar4eM0ttM  ^MVfwme  Coure— OetoAer  0,  i0i9, 

(207  Mich.  222.  174  N.  W.  167.) 

Contract  —  neeesslty  of  wrHing  —  roprcsentatlon  of  credit.—  sale  of 
ffroond. 

1.  A  statute  prohibitin^r  an  action  to  charge  a  person  by  reason  of  a 
representation  as  to  another's  credit  unless  the  representatioM  is  in  writ- 
ing  does  not  apply  in  the  case  of  representations  to  effect  a  sale,  by  the 
person  making  ike  representations,  of  bonds  belonging  to  himself  or  from 
which  he  profits. 

iSee  note  on  tki»  qttestion  begiming  on  page  536.] 


Appeal  —  qaestioii  for  jury. 

2.  The  appellate  court  cannot  say 
that  where  the  evidence  in  this  case 
is  cimflictins,  there  was  no  proof  to 
go  to  the  jury. 

Contract  —  representations  as  to 
other's  credit  —  interest. 

3.  The  cashier  of  a  bank  who  has 
resigned  his  position  to  accept  a  posi- 
tion witii  a  bzokerage  firm  to  sell  bonds 


has  such  an  interest  in  a  sale  of  bonds 
as  to  make  inapplicable,  so  far  as  his 
representations  as  to  bonds  are  con- 
cerned, the  statute  prohibiting  an  ac- 
tion to  hold  one  for  representations 
as  to  another's  credit  unless  they  are 
ill  writing,  although  when  the  sale  is 
made  he  is  still  acting  as  cashier  and 
receives  no  direct  credit  for  the  sale. 
[See  25  R.  C.  L.  442.] 


Kbbor  to  the  Superior  Court  of  Grand  Rapids  (Dunham,  J.)  to  review 
A  judgment  in  favor  of  defendant  notwithstanding  a  verdict  for  idaintifif 
In  a  suit  brought  to  recover  the  purdiaae  price  of  irrigation  district  bonds 
^vhich  plaintiff  was  induced  to  purchase  by  defendant's  alleged  false  repre- 
sentations as  to  their  value.  Judgment  for  defendant  vacated. 

Tlie  facts  are  stated  in  the  opinitm  of  the  court. 

Messrs.  Louts  T.  Hersua  and  200;  Huntington  v.  Wellington,  18 
Charles  E.  Ward  for  plaintiff  in  error, 

Messrs.  Bntterfield  &  Keen^,  Myron 
H.  Walker,  and  Charles  R  Blair,  for 
defendant  in  error: 

The  trial  judge  properly  entered 
judgment  for  defendant  non  obstante 
veredicto,  for,  upon  the  undisputed 
proofs,  a  verdict  for  him  should  have 
been  directed. 

Getchell  v.  Dusenbury,  146  Mich. 
197,  103  N.  W.  723;  Hubbard  v.  Long, 
105  Mich.  449,  68  N.  W.  644;  St.  Johns 
Kat.  Bank  v.  Steel,  135  Mich.  165,  97 
N.  W.  704;  Third  Nat.  Bank  v.  Steel, 
129  Mich.  434,  «4  L.R.A.  119,  88  N.  W. 
1060;  Hicks  v.  Steel,  142  Mich.  292, 

4  L.R.A.(N.S.)  279,  106  N.  W.  767; 
Pasley  v.  Freeman,  3  T.  R.  61,  100 
Eng.  Reprint,  460,  1  Revised  Rep.  634, 
12  Eng.  Ral.  Cas.  235;  Evans  v.  Bick- 
nell,  6  Ves.  Jr.  174,  31  Eng.  Reprint, 
998,  6  Revised  Rep.  245:  Tapp  v.  I^e, 

5  Bos.  A  P.  S67.  127  Eng.  Reprint. 


V. 

Mich.  10;  Knight  v.  RawUngs,  205  Uo. 
412,  18  L.R.A.(N.S.)  212,  104  8.  W. 
38,  12  Ann.  Cas.  325;  Hess  v.  Culver, 
77  Mich.  602,  6  L.R.A.  498,  18  Am.  St. 
Rep.  421,  43  N.  W.  994;  Maxwell  v. 
Bay  City  Bridge  Co.  46  Mich.  278,  9 
N.  W.  410;  Porter  v.  Goudzwaard,  162 
Mich.  158,  127  N.  W.  296;  Huntington 
V.  Wellington,  12  Mich.  IS;  Bush  v. 
Sprague,  61  Mich.  41,  16  N.  W.  222; 
Robins  v.  Hope,  57  Cal.  495;  Central 
Nat.  Bank  v.  Connecticut  Mut.  L.  Ins. 
Co.  104  U.  S.  64,  26  L.  ed.  693;  Bar- 
nard V.  Sykes,  72  Miss.  297,  18  So. 
450;  Smith  v.  Ogilvie,  127  N.  Y.  143, 
27  N.  E.  807;  18  Am.  &  Eng.  Enc.  Law. 
11. 

The  representations  claimed  by 
plaintiff  relate  to  the  ability  of  the  ir- 
rigation district  to  pay  its  bonds,  and 
hence  are  representations  concerning 
the  credit  and  ability  of  another  with- 
in the  provisions  of  the  statute. 
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Bush  V.  Sprague,  Sl  Mich.  46,  16  N. 
W.  222;  Matisey  v.  Luce,  158  Mich.  130, 
122  N.  W.  514;  Getchell  v.  Dusenbury, 
145  Mich,  198.  108  N.  W.  723;  Hubbard 
V.  Long,  105  Mich.  449,  63  N.  W.  644; 
Kelly  V.  Clements,  175  Mich.  98,  140 
N.  W.  1006 ;  Cook  v.  Churchman, 
104  Ind.  152,  3  N.  E.  759;  Norris  v. 
Montezuma  Valley  Irrig.  Dist.  160  C. 
C,  A.  379,  248  Fed.  369;  Walker  v. 
Rusuell,  186  Mass.  69,  71  N.  E.  86,  1 
Ann.  Caa.  688;  Huntress  v,  Blodgett, 
206  Uhah.  318,  92  N.  E.  427;  Hunne- 
well  V.  Duxbury,  167  Mass.  1,  81  N.  E. 
700;  McKee  v.  Rudd.  222  Mo.  344,  18S 
Am.  St  Rep.  529, 121  S.  W.  312;  Knight 
V.  Rawlings.  206  Mo.  412,  13  LJI.A. 
(N.S.)  212,  104  S.  W.  88,  12  Ann. 
Cas.  325. 

Bird,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

Plaintiff  brought  suit  in  assump- 
sit to  recover  the  purchase  price  of 
eight  Laramie  municipal  district 
bonds  of  ffiOO  each,  which  he  pur- 
chased from  defendant  in  April, 
1909,  on  the  ground  that  the  pur- 
chase was  induced  by  false  repre- 
sentations as  to  their  value.  Plain- 
tiff was  successful  in  establishing 
his  claim  before  the  jury,  they  find- 
ing a  vei'dict  for  him  in  the  sum  of 
$6^86.33.  Subsequently  a  judgment 
was  entered  for  defendant  by  direc- 
tion of  the  court,  notwithstanding 
the  verdict.  The  main  question  dis- 
cussed is  whether  the  trial  court  was 
justified  in  so  doing. 

1.  At  the  time  the  parties  had 
their  dealings,  both  were  residents 
of  Grand  Rapids.  Plaintiff  was 
practising  his  profession  as  physi- 
cian and  surgeon,  while  the  defend- 
ant held  the  position  of  cashier  of 
the  City  Trust  &  Savings  Bank. 
Plaintiff  claims  that  by  invitation  of 
the  defendant  he  visited  the  bank  on 
April  8,  1909,  and  when  he  arrived 
there  he  found  that  defendant 
wanted  to  talk  with  him  about  pur- 
chasing some  irrigation  bonds.  Re- 
ferring to  the  false  representations, 
plaintiff  testified,  in  substance,  that 
defendant  said  to  him:  "You  have 
a  certificate  of  deposit  here  for  $3,- 
000,  drawing  3  per  cent.  I  have  got 
some  bonds  as  good  as  government 
bonds,  drawing  6  per  cent  interest. 
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that  I  want  to  sell  you.  They  are 
bonds  of  the  Laramie  valley  munici- 
pal irrigation  district  of  Wyoming. 
They  are  municipal  bonds,  the  same 
a»  municipal  bonds  in  a  city,  such  as 
sewer  taxes  and  improvement.  Th? 
government  built  this  irrigation 
project  in  Wyoming,  and  then 
turned  it  over  to  the  district,  and  the 
district  had  issued  these  bonds,  and 
they  are  a  first  lien  on  everything, 
including  all  the  land  and  all  of  the 
irrigation  project.  I  have  been  out 
there  and  have  been  all  over  thifi 
project."  (Here  defendant  brought 
out  seven  or  eight  loose-leaf  produc- 
tions of  photographs  of  harvest 
scenes  and  growing  crops,  such 
as  would  only  be  seen  on  excep- 
tionally fertile  soil.)  Defendant 
then  said:  "I  have  seen  tiiose 
conditions,  and  those  pictares  were 
taken  while  I  was  there,  and  I  can 
vouch  for  their  correctness.  I 
have  seen  the  James  Lake  syst^. 
and  it  is  all  completed  and  in  use. 
The  land  in  this  irrigation  district  is 
selling  from  $80  to  $100  an  acre. 
Everything  is  completed  and  in  use. 
The  land  is  all  under  irrigation  in 
this  district  and  improved;  every- 
thing is  all  settled  and  all  under  cul- 
tivation ;  all  prosperous  farmers. 
The  bonds,  being  a  first  lien  on  all 
of  this  valuable  improved  land  and 
irrigation  system,  are  very  valuable, 
and  therefore  are  selling  above  par, 
at  101." 

Plaintiff  testified  that,  relying  on 
defendant's  representations  concern- 
ing the  bonds  and  the  security  be- 
hind them,  he  purchased  eight  $600 
bonds ;  that  defendant  computed  the 
interest  due  him  on  the  certificate 
of  deposit;  that  he  then  went  to  his 
place  of  business,  secured  a  check 
from  his  brother  for  the  balance, 
came  back  and  delivered  the  same  to 
defendant,  and  the  defendant  deliv- 
ered to  him  the  bonds,  after  which 
he  redelivered  them  to  defendant  as 
collateral  security  for  the  loan,  in 
place  of  the  certificate  of  deposit, 
and  took  a  receipt  therefor. 

Defendant's  version  of  what  took 
place  is  in  serious  conflict  with  plain- 
tffTs  version  on  many  of  the  mate- 


DigitizGd  by 


.  .    .  .  BURLESON 

rial  matters.  It  is  the  claim  of  de- 
fenduit  that  he  himself  did  not  own 
any  of  the  bonds.  He  admits  having 
aft  intemew  with  plaintiff  coneem- 
ioK  the  purchase  of  the  bonds,  but 
deaies  that  he  sought  it.  His  ver- 
sion is  that  it  came  about  by  the  sugf- 
gestion  of  Mr.  Sibley,  the  father-in- 
law  of  plaintiffs  brother,  and  that 
his  first  interview  with  plaintiff  took 
place  on  the  7th  of  April,  upon  which 
date  the  plaintiff  signed  an  order  for 
the  bonds,  directed  to  Child,  Hulswit, 
ft  Company,  brokers  of  Gruid  Rap- 
ids; that  the  order  was  handed  over 
by  hun  to  that  company,  and  in  pur- 
suance of  said  order  the  bonds  were 
ordered  from  Chicago  and  delivered 
to  him  the  next  day,  April  8th ;  and 
that  later  in  the  day  he  delivered 
them  to  the  plaintiff.  He  further 
testified  that  he  received  nothing  as 
commission  for  bringing  about  the 
sale. 

Plaintiff  introduced  testimony 
tending  to  show  that  cei*tain  mate- 
rial representations  made  by  defend- 
ant with  reference  to  the  security 
add  value  of  the  bonds  were  untrue ; 
bat  we  need  not  dwell  upon  that 
phase  of  the  case,  as  defendant  con- 
ceded that  if  the  claimed  representa- 
tions were  made  by  him  they  were 
imtme. 

The  principal  defense  was  that, 
even  if  the  statements  were  made 
as  testified  to  by  plaintiff,  they 
were  not  admissiUer  in  evidence  by 
nason  of  the  Statute  of  Frauds, 
which  provides  that  "no  action  shall 
be  brought  to  charge  any  person,  up- 
<ffl  or  by  reason  of  any  favorable  rep- 
reNntation  ot  assurance,  made  con- 
cerning the  charact^,  conduct,  cred- 
it, abiOly,  trade  or  dealings  of  any 
other  person,  unless  such  represen- 
tation or  assurance  be  made  in  writ- 
ing, and  signed  by  the  imrty  to  be 
charged  thereby,  or  by  some  person 
thereunto  by  him  lawfully  author- 
ized." Comp.  Laws,  1915,  §  11,»88. 

Plaintiff  meets  this  defense  by  the 
assertion  that  the  statute  does  not 
apply  when  the  property  about 
which  the  representations  were 
made  belonged  to  the  one  making 
the  representations,  nor  when  l^e 
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party  making  the  representatioi^ 
profits  by  the  transaction. 

Defendant  doe^  not  seriously  dis- 
pute this,  but  he  insists  that  there 
is  no  competent  proof  that  he  was 
the  owner  of  -  the  bonds,  neither  is 
there  any  proof  that  he  profited  by 
the  transaction,  but,  on  the  other 
hand,  there  is  positive  proof  that  he 
did  not  own  the  bonds  and  that  he 
did  not  profit  by  the  sale  of  the 
bonds,  and  it  ia  argued  that  with 
these  representations  eliminated  by 
the  statute  there  is  nothing  left  of 
plaintiff's  case. 

We  think  it  is  clear  that  if  de- 
fendant were  the 
owner  of  the  bonds  couuiwot— 
or  profited  by  the 

writing— 

transaction,  the  ^^:^tuiSSS 
statute  does  not  ap-  •« 
ply.  In  construing 
this  statute,  Mr.  Justice  Campbell 
said :  "The  legal  provision  concern- 
ing the  necessity  of  representations 
in  writing  to  sustain  an  action  upon 
favorable  assurances  concerning  the 
character,  conduct,  abiUty»  trade,  or 
dealings  of  another  person,  was  In- 
tended to  reach  cases  where  the 
plaintiff  has  dealt  with  and  given 
credit  to  the  person  favorably  men- 
tioned, and  done  so  on  the  ^ith  of 
the  assurances.  That  statute  can- 
not wpsAy  to  coBBpirades  or  frauds 
where  the  r^resentation  is  made  to 
enable  the  party  making  it  to  profit 
by  it"  Hess  v.  Culver,  77  Mich.  598, 
C  L.R.A.  498,  18  Am.  St.  Rep.  421. 
43  N.  W.  994. 

And  this  construction  was  later 
approved  in  the  case  of  Massey  v. 
Luce,  158  Mich.  188, 122  N.  W.  514. 

The  material  questiona,  therefore, 
to  be  determined,  are:  (a)  Was  the 
question  of  defendant's  ownership  of 
the  bonds  one  for  the  jury?  (b) 
Does  the  record  show  that  defend- 
ant profited  by  the  transaction? 

(a)  Was  defendant's  ownership 
of  the  bonds  an  issue  for  the  jury? 
The  plaintiff  testified  that  defendant 
represented  that  he  was  the  ovmer 
of  the  bonds,  and  that  he  delivered 
them  to  him.  Mr.  Sibley's  testimony 
tends  to  corroborate  plaintiff's  testi- 
mony in  this  respect.  Defendant 
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denied  that  he  owned  the  bonds  and 
denied  that  he  so  represented  to 
plaintiff.  He  claims  plaintiff  signed 
an  order,  addressed  to  Child,  Hols- 
wit,  &  Company,  for  tiie  bonds,  and 
claims  that  he  read  it  to  plaintiff  in 
Sibley's  presence.  Both  Burleson 
and  Sibley  deny  this,  and  plaintiff 
:lenies  that  he  sifirned  the  order.  The 
question  as  to  whether  the  Signature 
to  the  order  was  the  genuine  signa- 
ture of  the  doctor  was  much  contro- 
verted. Several  business  people  and 
experts  gave  it  as  their  opinion  that 
it  was  the  genuine  signature  of  the 
doctor.  One  expert  thought  it  was 
not.  The  twelve  jurors  who  ex- 
amined it  concluded  it  was  not  the 
doctor's  signature,  and  they  an- 
swered a  special  question  pro- 
pounded by  defendant  that  it  was 
not  the  doctor's  signature. 

While  the  testimony  of  defendant 
as  to  his  ownership  of  the  bonds  and 
as  to  the  signature  of  the  doctor  is 
quite  convincing,  we  do  not  feel  that 
it  is  within  the  province  of  this 
court  to  say  that  the  positive  testi- 
mony of  Dr.  Burleson,  the  corrobo- 
rating evidence  of  Mr.  Sibley,  the 
opinion  of  Mr.  Patterson,  the  expert, 
and  the  ocular  inspection  by  twelve 
jurors,  in  connection  with  the  other 
testimony  in  the  case,  did  not  make 
an  issue  of  fact.  We  are  of  the  opin- 
ion that  the  trial  court  was  in  er- 
ror in  holding  that 
<iS£*tor^Z7>  between  the  par- 
ties there  was  no 
proof  to  go  to  the  jury  on  the  ques- 
tion of  defendant's  own^ship  of  .the 
bonds. 

<b)  We  are  also  of  the  opinion 
that  under  the  uncontradicted  testi- 
mony the  defendant  did  profit  by  the 
transaction  to  such 
^p/nir>mtiom.   an  extent  that  the 

statute  do  not  Apply, 
When  the  defendant  made  the  sale 
to  phdntiff,  he  was  not  only  a  stock- 
holder of  Child,  Hulswit,  &  Com- 
pany, but  had  an  arrangement  with 
that  company  to  become  its  treasur- 
er and  director  and  take  charge  of 
the  sale  of  irrigation  bonds,  and 
within  ten  days  after  the  sale  he  was 


elected  director  and  treasurer  of  the 
company,  with  an  advance  of  salary 
over  what  he  was  receiving  as  cash- 
ier of  $1,600,  and  on  May  Ist  he  as- 
sumed these  duties.  When  the  sale 
was  made,  he  had  already  resigned 
his  position  in  the  bank.  On  April 
8th,  he  and  Mr.  Child  had  just  re- 
turned from  a  trip  to  Denver  to  in- 
spect the  irrigation  projects  in  that 
vicinity  which  had  issued,  w  was 
about  to  issue,  bonds.  On  this  trip 
defendant  was  the  guest  of,  and  his 
expenses  were  paid  by,  Trowbridge 
&  Niver,  Chicago  brokers,  who  were 
handling  these  irrigation  issues. 

The  following  excerpts  iaken  from 
the  testimony  of  defendant,  Blair, 
tend  to  show  his  interest  in  his  fu- 
ture employer: 

When  I  went  to  Denver,  I  knew  I 
was  going  to  quit  the  bank,  and  I 
knew  at  that  time  that  I  was  going 
with  Child,  Hulswit,  &  Company, 
and  so  at  the  invitation  of  Trow- 
bridge &  Niver  I  went  West  and  took 
Mr.  Child  with  me.  That  was  the 
last  week  in  March,  1909,  and  I  was 
going  to  engage  in  the  sale  of  irriga- 
tion bonds  if  the  project  looked  good 
to  me.  I  was  going  for  the  purpose 
of  making  a  personal  investigation 
of  the  Denver-Greeley  projects  and 
the  other  two  projects  for  Child, 
Hulswit,  &  Company.  I  was  going 
to  be  the  active  man  in  charge;  I 
was  going  to  be  the  bond  man.  I 
wanted  to  go  out  there  and  satisfy 
myself  that  all  was  well.  .  .  . 
The  reason  they  took  us  out  there 
was  to  close  the  deal  with  us  so  we 
would  take  on  the  sale  of  the  bonds. 
That  was  the  understanding.  .  .  . 

Q.  Witness,  yon  have  said  on  di- 
rect examination,  didn't  you,  that 
you  went  out  there  for  the  purpose 
of  preparing  yourself  on  the  sale  of 
thc«e  bonds  ? 

A.  That,  and  to  see  whether  I 
wanted  to  enter  into  it,  as  Trow- 
bridge ft  Niver  had  suggested  our 
doing.  After  resigning  from  fhe 
bank,  I  had  an  understanding  with 
Child,  Hulswit,  &  Company  that  I 
was  to  go  out  West.  There  it  was  all 
arranged  before  I  went  West,  except 
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the  fonaoal  meetiag  eleeting  me  di- 
jrector  and  treasurer. 

Mr.  Child,  of  Child,  Hulswit,  & 
Company,  referring  to  the  $4,000  of 
bonds  sold  to  plaintiff,  t^tified,  upon 
cross-examination,  as  follows: 

Q.  Do  you  recall  personally  of  this 
order  coming  in  there  on  the  7th  of 
April? 

A.  Yes,  I  do. 

Q.  It  was  quite  a  shock  to  you  to 
^et  an  order  like  that  unsolicited? 
A.  It  was  not  a  shock. 
Q.  A  surprise? 

A.  No»  it  was  a  pleasant  thing  to 
have  come  in,  because  it  was  one  of 
the  first  sales,  a  sale  of  any  amount 
of  irrigation  bonds,  and  naturally  I 
noticed  it. 

Q.  You  learned  a  little  later  on— 
in  fact  you  learned  from  a  letter- 
that  it  did  come  through  the  instru- 
mentality of  Hugh  Blair? 

A.  Yes,  sir.  I  saw  the  City  Trust 
&  Savings  Buik  on  there,  and  I  saw 
it  was  his  handwriting.  Prior  to 
that  time,  Hugh  Blair  and  I  had  been 
out  West  to  look  over  the  irrigation 
projects;  that  was  about  the  latter 
part  of  March,  1909.  At  that  time 
we  were  contemplating  taking  on  the 
sale  of  irrigation  bonds  In  aiddition 
to  other  bonds.  We  were  contem- 
plating putting  Hugh  Blair  in  charge 
of  that  field. 

Q.  You  were  a  little  bit  pleased  to 
know  Hugh  Blair  on  this  day  had 
sold  the  highest  amount  of  irriga- 
tion bonds  that  had  ever  been  sold 
by  your  firm? 

A.  Yes,  I  was  plaaaed  to  get  the 
ordflr.  mturally. 

Q.  Yoa  were  so  pleased  that  you 
made  eonsiderabte  eommisaion  out  of 
tt? 

A.  I  do  not  aee  that  that  has  any- 
thing particular  to  do  with  the 
pleasure. 

Q.  You  were  in  the  business  for 
Hhe  money  yoa  made? 

A.  Yes,  we  were,  surely.  The 
|M*olit  on  tiie  isale  oi  $4,000  of  bonds, 
that  profit  would  not  be  sufficient  to 
give  any  great  amount  of  pleasure. 
The  fact,  as  stated  before,  we  were 
expec^g  Mr.  Blahr  was  coming  with 
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us,  this  was  an  indication  to  me 
that— 

Q.  He  would  make  good? 

A.  Yes,  and  possibly  this,  that  he 
knew  people  who  could  buy  bonds. 

Q.  During  that  month,  when  he 
was  still  in  the  bank,  whenever  he 
would  send  you  any  of  these  cus- 
tomers, he  did  it  purely  out  of  per- 
sonal motives,  I  suppose,  because  he 
was  a  friend  of  yours? 

A.  Sure,  because  he  was  planning 
then  to  come  with  us,  and  he  wanted 
to  do  anything  he  could  to  develop 
the  business,  naturally.  I  think  he 
was  elected  director  and  officer  of 
our  association  about  the  17th  of 
April,  1909. 

Q.  Prior  to  that  time  you  had  con- 
cluded, by  reason  of  the  fact- that 
you  elected  him  to  this  position  to 
handle  your  bonds,  you  had  con- 
cluded that  he  had  demonstrated  his 
ability  to  make  good  hadn't  you? 

A.  Well,  I  would  not  exactly  say 
that.  We  felt  he  could  make  good, 
but  I  think  it  would  be  rather  a  dif- 
ficult thing  for  a  man  in  making  a 
few  sales  of  bonds  to  demonstrate 
that  he  could  make  good. 

Later,  on  direct  examination,  the 
witness  testified:  "When  I  replied 
to  Mr.  Herman  that  I  felt,  when.  Mr. 
Blair  came  with  our  company,  he 
could  make  good,  I  meant  by  that, 
that  he  would  be  able  to  sell  and  ne- 
gotiate the  sale  of  securities  in  such 
amounts  as  would  make  it  worth 
while  to  have  him  associated  with 
our  association;  that  is,  that  he 
would  develop  ability  in  that  regard 
and  command  the  confidence  of  the 
community." 

Occupying  the  position  that  Mr. 
Blair  did  during  this  transaction,  can 
it  be  said  that  he  did  not  profit  by 
the  sale  of  the  bonds,  which  netted 
a  commission  of  $240  to  Child,  Hul- 
swit,  &  Company,  because  that  com- 
pany did  not  hand  him  a  check  for 
2  per  cent,  or  some  other  reasonable 
amount  as  commission? 

Does  anyone  believe'  that  Mr. 
Blair  would  have  sold  these,  and 
otitier  bonds,  netting  the  company  a 
commission  of  $1,384,  without  com- 
pensation, if  there  had  been  no  ar- 
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ransrement  for  him  to  ally  hkndtflf 
with  that  company  in  less  than 
thirty  days  thereafter?  Men  who 
work  for  a  living  are  not  ordinarily 
as  liberal  as  timt.  ^It  is  not  unusual 
for  men  to  grow  liberal  when  they 
have  some  ulterior  purpose  to  serve. 
Blair  was  reaching  for  a  position 
and  for  an  advance  in  salary, 
n-  hich  had  not  yet  been  fixed . 
He  was  trying  to  convince  Child, 
Hulswit,  &  Company  that  he  was 
the  man  they  were  after,  that  he 
could  make  good,  and,  instead  of 
accepting  the  check  for  his  propor- 
tion of  the  commission  of  the  sales,- 
he  waived  it  in  order  to  secure 
something  of  more  importance. 
During  the  days  when  these  sales 
were  made,  Mr.  Blair  manifeste'^  th^ 
same  interest  in  Child,  Hulswit,  & 
Company  that  he  did  afterward 
when  he  became  a  part  of  it.  He  ad- 
mits that  he  did  the  same  work 
afterwards  as  before.  He  demon- 
strated hb  fitness  for  the  position 
and  succeeded  in  getting  what  he 
was  after. 

It  is  abo  worthy  of  comment  that 
plaintiff  did  not  seek  defendant  and 
solicit  information  concering  the 
credit  and  ability,  etc.,  of  the  Lara- 
mie irrigation  dbtrict,  as  b  usually 


the  case  when  this  statute  is  in- 
voked; but  Blair  sought  plaintiff, 
knowing  he  had  money  on  deposit  in 
the  trust  company.  He  tried  to 
reabh  him  through  Mr.  Sibley.  Fail- 
ing in  this,  he  communicated  directly' 
with  him.  After  he  reached  him,  he 
deliberately  advised  him  to  with- 
draw deposits  from  the  bank  he 
himself  was  paid -to  serve  and  in- 
vest it  in  bonds  from  which  Child. 
Hubwit,  &  Company,  his  future 
employer,  could  reap  a  cqmmission 
of  $240.  This  evinces  his  eagerness 
to  please  Child,  Hulswit,  &  Com- 
pany, and  to  demonstrate  hb  iitness 
for  the  position  he  was  about  to 
fill.  In  thb  he  succeeded,  and  in 
his  success  he  found  his  compensa- 
tion. By  refusing  to  make  a  direct 
charge  for  services  which  are  ordi- 
narily compensated,  for  the  purpose 
of  capitalizing  it,  in  another  direc- 
tion, he  cannot  be  heard  to  say  that 
he  received  no  profit  from  the  trans- 
action. 

The  judgment  for  defendant  must 
be  vacated,  and  jud^^ent  entered 
for  plaintiff  on  the  verdict  of  the 
jury. 

The  bte  Justice  Ostrander  took 
no  part  in  thb  decision. 

Petition  for  rehearing  denied. 
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to  ba  in  vmtmg. 


I.  Introductory,  686. 
II.  B^piBMatatioiu  within  itatate,  gen- 
erally, 637. 
ni.  Frandident  representation,  640. 
IV.  Representation  for  benefit  of  person 

making  lame,  644. 
V.  Representation   partly   in  writing:, 
547. 

VI.  Authority  of  corporatQ*agent  to  make 
zepresantation,  648. 

/.  Introductorjf. 

Before  Lord  Tenterden's  Act  (9  Geo. 
IV.  chap.  1^)  it  was  not  necessary,  in 
order  to  fix  one's  liability  for  a  false 
and  fraudulent  representation  re- 
specting another's  credit,  that  such 
representation  should  be  in  writing. 


By  that  act  It  was  provided  that 

^ion  shall  be  brought  after  the  first 
of  January,  1829,  whereby  to  charge 
any  person,  upon  or  by  reason  of  any 
representation  or  assurance  made  or 
given  concerning  or  relating  to  the 
character,  conduct,  credit,  abflity. 
trade,  or  dealings  of  any  other  person, 
to  the  intent  or  purpose  that  'SUch 
other  person  may  obtain  credit,  money, 
or  goods,  unless  such  repreaentation 
or  assurance  be  made  in  writing, 
signed  by  the  party  to  be  charged 
therewith."  See  the  note  to  Lord  v. 
Colley,  25  Am.  Dec.  446.  That  act. 
which  was  supplmeatary  to  the  orig- 
inal Statute  of  Frauds  (29  Gar.  II.>. 
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has  in  substukce  been  Mwctod  into 
l«w  in  Cauftda  uid  >b  mutj  of  the 
stmtea  of  the  Union. 

See  25  R.  G.  L.  441. 

The  (Men  of  statntas  of  this  claos 
has  been  said  to  be  to  extend  to  a  per- 
«m  sought  to  be  charged  with  the  debt 
of  a  third  person  because  of  re^resei^ 
tations  as  to  the  solvency  of  that  per- 
iton,  the  same  protection  as  is  given 
in  case  of  an  attempt  to  charge  him 
by  proof  of  a  guaranty  of  the  debt  of 
a  third  person.  Walker  v.  Russell 
;1904)  18G  Mssa.  69,  71  N.  E.  86.  1 
Ann.  Gas.  688.  See  to  the  same  effect, 
Claric  V.  Dunham  Lumber  Go.  (1888) 
36  Ala.  220,  6  So.  660. 

Such  a  rtatute  is  to  be  strictly  con- 
strued to  prevent  it  from  operating 
as  a  protection  to  fraud.  Nevada  Bank 
V.  Portland  Nat.  Bank  (1893)  59  Fed. 
348;  Stauffer  v.  Hulwick  (1911)  176 
Ind.  410,  96  N.  E.  154,  Ann.  Gas. 
1914A,  961.  See  also  infra  subdivisloD, 
lU. 

Statotes  of  this  kind  were,  however, 
eaacted  to  prevent  frauds,  and  should 
be  so  censtmed  as  to  accomplish  that 
purpose,  Hunnewell  v.  Duxbory 
■  1892)  157  Uaaa.  7,  81  N.  E.  700. 

So,  in  UcEee  v.  Rudd  (1900)  222 
Ho.  344,  133  Am.  St  Rep.  629,  121  S. 
W.  312,  it  was  said:  "This  stotute  is 
of  Engliidi  origin  and  has  found  its 
my  into  the  statutes  of  many  of  our 
states.  Its  purpose  is  a  beneficial  Wko. 
It  withdraws  from  the  public  the  iemp- 
tsjtion  of  saying  that  we  would  mat 
have  credited  A,  except  for  the  fact 
that  B  Baid  he  was  solvent,  unleiss  the 
representation  of  B  was  iu  writing, 
...  A  stotute  could  not  be  broader 
in  terms  thdn  is  oara.  It  was  enacted 
for  the  purpose  of  relieving  parties 
from  uncertainties  of  litigation  which 
might  follow  loose  language,  by  re- 
quiring all  stotoments  to  be  In  writing 
before  the  same  should  be  actionable.'* 

In.  Ream  v.  Waterhouse  (1856)  39 
Me.  96,  the  effect  of  such  a  sUtute 
was  said  to  be  "to  withhold  legal  pro- 
tection from  all  who  are  so  heedless 
or  inconsiderate  as  to  rely  upon  ver- 
bal stetements  or  represenUtions." 

If.  BeyrBMiiteMofie  toUMn  etaftile,  sen- 
orellir. 

A  statoto  prohibiting  recovery  on 


oral  represeatotions  as  to  the  credit 
of  anothar  does  not  apply  to  represen- 
taticms  which  constitute  a  otmtraet, 
such  as  a  warranty  by  a  seller  of  notes 
that  they  an  collectable.  Huntington 
v.  Wellington  (1863)  12  Mich.  14. 

In  Sprague  v.  Dun  (1878)  12  Phila. 
(Pa.)  310,  it  was  held  that  a  similar 
stotote  had  no  reference  to  the  lia- 
bility of  a  mercantile  agency  to  a  sub- 
scriber, since  the  information  was 
given  pursuant  to  a  contract,  and  the 
liability  was  for  a  breach  thereof.  But 
in  McLean  v.  Dun  (1877)  1  Ont  App. 
nep.  168,  reversing  (1876)  39  U.  C  Q. 
B.  551,  it  appeared  that  the  defendant, 
in  consideration  of  a  yearly  sulMcrip- 
tion,  furnished  the  plaintiff  and  other 
subscribers  with  information  as  to  the 
mercantile  standing  and  credit  of  the 
subscriber's  customers.  InformatHw 
was  furnished  orally  by  the  defendant 
as  to  the  stonding  of  one  of  the  plain- 
tiff's customers,  which  proved  to  be 
erroneous,  and  resulted  in  large  losses 
to  the  plaintiff.  The  stotuto  (U.  C. 
ConsolfStot.  chap.  44,  S 10)  provided  as 
follows:  "No  action  shall  be  brought 
whereby  to  charge  any  person  upon 
or  by  reason  of  any  representotion  or 
assurance  made  or  given  concerning 
or  relating  to  the  character,  conduct, 
credit,  ability,  trade,  or  dealings  of 
any  other  peraon,  to  the  intent  or  pur- 
pose that  such  other  person  may  ob- 
tain money,  goods,  or  credit  thereupon^ 
unless  such  representotion  or  assur- 
ance be  In  writing,  signed  by  the  party 
to  be  charged  therewith."  In  holding 
the  case  to  be  within  the  stotute,  the 
court  said:  "The  injury  in  the  present 
case  arises  flrom  the  defendant's  hav- 
ing given  certein  unreliable  informa- 
tion to  the  plaintiff  as  to  the  credit 
of  another,  on  which  he  acted,  and 
whereby  he  has  lost  the  amount  for 
which  credit  was  given.  .  .  .  This 
.stotute,  railed  ob  by  the  dafendanto, 
saeau  clearly  to  cover  the  present 
case,  aad  I  do  not  think  we  can  get 
over  ito  effect,  except  by  adding  to  it 
a  clause  declaring  that  it  shall  not 
apply  to  dealings  witii  such  a  mercan- 
tile agency  as  that  represented  by  the 
dafeudants." 

It  has  been  held  in  several  cases 
that  a  representotion  as  to  a  specific 
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matter  of  fact  is  not  within  tlie  Stat- 
ute of  Frauds  though  the  fact  is  one 
affecting  the  credit  of  a  t^ird  person. 
Thna,  in  Walker  t.  Russell  (1904)  186 
Maes.  69,  71  N.  E.  86,  1  Ann.  Gas.  688, 
a  statute  providing'  that  no  action 
should  be  broaght  to  charge  a  person 
on,  or  by  reason  of,  a  representation 
or  assurance  made  concerning  the 
character,  conduct,  credit,  ability,  or 
dealings  of  another,  unless  such  repre- 
sentation is  made  in  writing  and 
signed  by  the  party  to  be  charged,  was 
held  not  to  include  representations  as 
to  the  financial  credit  of  a  corporation, 
made  for  the  purpose  of  inducing  the 
plaintiff  to  subscribe  for  shares  of 
stock  to  be  paid  in  cash,  since  such 
statements  were  representations  of 
fact  bearing  on  the  value  of  the 
shares.  Similarly,  in  Com.  v.  Coe 
(1874)  116  Mass.  481,  it  was  held  that 
a  false  representation  that  a  certifi- 
cate of  stock  offered  as  collateral  was 
good,  valid,  and  genuine  was  not  a 
representation  as  to  the  ability  of  the 
person  making  it  to  repay  money  ob- 
tained thereby,  within  the  meaning  of 
the  statute.  So,  in  Stauffer  v.  Hul- 
wlck  (1911)  176  Ind.  410,  96  N.  E.  154, 
Ann.  Cas.  1914A,  958,  it  appeared  that 
the  defendant,  a  real  estate  agent, 
represented  to  the  plaintiff  that  cer- 
tain land  *Sra8  good  land,  and  was  of 
ample  value  to  secure  the  repayment 
of  such  loan.**  The  plaintiff,  relying 
on  such  statement,  took  a  mortgage  on 
the  land  for  $600.  The  land  was,  in 
fact,  mostly  swamp  land*  and  had 
practically  no  value.  The  defendant 
claimed  that  the  craiplaint  was  insuf- 
fleient  under  the  statute  (Bume's 
Anno.  Stat  1908.  8  7468),  which  pro- 
vided that  **iio  action  shall  be  main- 
tained to  charge  any  person  by  reason 
of  any  representation  made  concerning 
the  character,  conduct,  credit,  ability, 
trade  or  dealings  of  any  other  person, 
unless  such  representation  be  made 
in  writing  and  signed  by  the  iwrty  to 
be  charged  thereby  or  "by  some  person 
thereunto  by  him  legally  authorized." 
In  holding  the  case  not  to  be  within 
the  statute,  the  court  said:  "We  are 
of  the  opinion  that  the  statute  does 
not  apply  to  the  alleged  facts  of  this 
case.    No  representation  was  made 


concerning  the  character,  credit,  era- 
duct,  ability,  trade,  or  dealings  of  Hep- 
kins.  The  statements  complained  <rf 
were  representations  of  the  ciualitr 
and  value  of  the  land.  An  investment 
in  a  real  estate  mortgage  was  contem- 
plated, and  only  such  a  one  as  would 
be  amply  secured  by  the  value  of  the 
land  mortgaged,  regardless  of  the 
character,  conduct,  ability,  or  dealings 
of  the  person  who  was  to  mortgage  the 
land  as  securi^  for  the  loan.  The 
object  of  this  statute  was  to  prevent 
fraud,  and  not  to  shield  the  perpetra- 
tors thereof."  Likewise,  in  Daniel  v. 
Robinson  (1887)  66  Mich.  296,  3S  N. 
W.  497,  wherein  it  appeared  that  the 
plaintiff  vi&s  induced  to  deliver  ma- 
terial to  subcontractors  to  be  used  in 
erecting  buildings  for  the  defmdant, 
through  the  false  representations  of 
the  defendant  that  there  was  monef 
enough  under  the  control  of  tiie  de- 
fendant to  pay  for  all  material,  it  was 
held  that  the  statute  requiring  all 
representations  concerning  the  char- 
acter, conduct,  credit,  ability,  trade,  or 
dealings  of  any  othw  person  to  be  t> 
writing  in  Older  to  svpport  an  actt«i 
thereon,  hbd  no  applieation.  To  Oe 
same  effect  is  Nortoa  v.  Huxley  (18M) 
IS  Gray  (Maas.)  286,  wherein  H  ap^ 
peered  that  a  contractor  working  for 
the  defendant  beeame  financially  sm- 
barrassed  and  applied  to  the  plaintif 
for  aid.  The  plaintiff  imiBiNd  of  the 
defendant  as  to  tiM  situatlsa  of  11m 
contract,  and  the  defendant,  by  wnA 
statements,  represented  to  the  plain- 
tiff  that  there  was  an  abundance  ef 
moncQT  left  to  pay  all  concerned.  TUt 
proving  to  be  false,  in  an  action  to  re- 
cover of  the  defendant,  the  court  hsld 
the  case  not  to  be  within  the  statute^ 
saying:  *1t  may  be  difllcult  to  mark 
with  precision  the  exact  limits  of  the 
operation  of  the  statute  under  consid- 
eration. It  is  sufficient,  in  the  present 
case,  to  say  that  these  representations 
were  not  of  such  a  character  as  are 
required  by  the  statute  to  be  In  writ- 
ing, to  be  made  the  subject  of  an 
action.  They  were  representations  as 
to  particular  facts  in  the  knowledge 
of  the  defendant,  which,  as  they  misht 
exist  or  not,  might  influence  the  plain- 
tiff in  reference  to  his  taking  an  ss- 
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sifunent  of  Thompson's  contract  with 
the  defendant ;  but  not  r^reaentations 
Hide  with  the  intoit  stated  in  the 
statate." 

la  Hieks  v.  Steel  (1906)  142  Mich. 
292;  4  L.RJl.(N.S.)  279,  105  N.  W.  767, 
it  was  held  that  no  action  may  be 
maintained  upon  oral  false  represen- 
tations that  the  notes  of  a  third  per- 
son are  good  and  that  he  is  financially 
rcqiKuuible,  whereby  a  bank  ia  in- 
doced  to  discount  the  notes. 

On  the  other  hand,  in  Swann  v. 
PhUlips  (18S8)  8  Ad.  &  El.  457,  112 
Ei^;.  Reprint,  912,  it  appeared  that  the 
defendant,  an  attorney  desirous  of 
ianiag  credit  extended  to  his  client, 
represented  to  the  plaintiff  that  she 
might  aafely  advance  the  money  as  he 
htid  deeds  belonging  to  the  client.  In 
holding  this  nepresentation  to  be  with- 
in the  statute,  the  court  said :  "The 
defendant,  an  attorney,  wants  to  get 
mosey  advanced  to  his  client;  and, 
to  induce  the  plaintiff  to  make  the  ad- 
vance^ tella  her  that  she  may  safely 
j  do  90,  taking  no  further  security  than 
I  the  client's  promissory  note,  because 
j  he,  the  defendant,  has  possession  of 
!  that  party's  title  deeds.   I  think  that 
!  is  within  the  statute.  The  representa- 
I  tion  is  entire:  no  one  part  can  be  sep- 
I  iiated  ttom  the  rest.  In  the  ordinary 
I  coarse  of  things,  if  a  man  states  an- 
I  4(har  to  be  a  man  of  ability,  he  is 
i  laked  vrhy  he  says  so;  he  may  answer, 
I  'Baeanse  h«  has  had  a  legacy  left  to 
\   hia,'  by  way  ^  enforcing  his  repre- 
I  seatation  aa  to  the  ftbiUty.   Here,  the 
snbstanc*  of  the  conrorsfttioB  is  simi- 
lar; the  dsteidmxt  sajrs,  *You  maj- 
tnut  him;  and  my  nason  for  saying 
90  is,  tiiat  I  know  the  estate  wUch  he 
hu  booght,  and  have  his  tttle  deeds.* 
T^t  is  one  entire  represcntatiotk  con- 
centiag  his  cradit"  So,  in  Hunnewell 
V.  Daxbozy  (1898)  157  Mass.  1,  ai  N. 
E.  700,  it  speared  that  the  defendant, 
a  disaetor  of  a  corporation,  told  a 
oeditor  of  the  coiporation  that  "they 
had  lied  a  declaration  and  were  now 
ivepared  to  go  on  and  push  the  busi- 
aaas  oC  adrertising."   The  court  held 
that  the  atotemeDt  was  a  representa- 
tiOB  Mwceming  the  "credit,  ability, 
trade,  or  dealings"  of  another,  and 
vas  within  the  provisions  of  the  stot- 


ute  requiring  such  representotions  to 
be  in  writing.  Similarly,  in  Gains  v. 
Massey  (1916)  190  Mo.  App.  199,  176 
S.  W.  427,  it  was  shown  that  the  plain- 
tiff, on  receiving  a  check,  presented 
the  same  at  his  bank,  and  was  assured 
by  the  bank  cashier  that  the  check  was 
good.  It  was  held  that  the  represen- 
tation was  W9  as  to  the  maker's  credit 
and  was  within  the  provisions  of  the 
Btatoto  (Rev.  Stot.  1909,  §  2785),  which 
prohibited  an  action  on  any  represen- 
tation as  to  the  credit  of  another,  un- 
less the  same  was  in  writing  and 
signed  by  the  party  to  be  charged. 

Likewise,  the  defendant  in  Lyde  v. 
Barnard  (1836)  1  Gale  (Eng.)  388. 
falsely  representod  tiiat  tiie  life  inter- 
eat  of  another  in  certain  trust  funds 
was  charged  with  only  three  annuities, 
whereby  the  plaintiff  was  induced  to 
advance  a  sum  of.  money  for  the  pur- 
chase of  an  annuity  from  the  third 
person,  and  subsequently  it  appeared 
that  the  funds  were  charged  with 
other  liens.  It  was  held  that  the 
r^reaentotiona  were  made  concerning 
the  credit  of  a  third  person,  and  there- 
fore came  within  the  statute  provid- 
ing that  "no  action  shall  be  brought 
to  charge  any  person  upon  or  by  rea- 
son of  any  representation  or  assur- 
ance made  or  given  concerning  or  re- 
lating to  the  conduct,  credit,  ability, 
trade,  or  dealings  of  any  other  per- 
son, to  the  intent  or  purpose  that  such 
other  person  may  obtain  credit,  mon^, 
or  goods  upon,  .  .  .  unless  such 
representation  or  assurance  be  made 
in  writing,  signed  by  the  party  to  be 
charged  therewith."  In  Clark  v.  iDun- 
ham  Lumber  Co.  (1886)  86  Ala.  220, 
5  So.  560,  where  the  action  was  based 
on  an  alleged  false  r^resentation 
made  by  the  defendant  as'to  the  credit 
and  business  ot  the  Wetumpka  Lum- 
ber Company,  a  corporation  of  which 
the  defendant  was  president,  by  which 
rq>rBsentation  credit  was  given  to  the 
e«npany  fay  the  plaintiff,  resultins  in 
the  loss  of  certain  goods  sold.  The 
substance  of  the  alleged  representa- 
tion was  that  the  corporation  had  al- 
ready negotiated  for  the  sale  of  such 
large  quantities  of  lumber  that  it  was 
unable  to  carry  out  its  contracts,  with- 
oat  obtaining  lumber  from  other 
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miUft;  and  that  the  Inmber  proposed 
to  be  purchased  from  the  plaintiff 
would  be  appropriated  to  fining  these 
contracts.  It  was  alleged  that  this 
representation  was  false;  that  the  de- 
fendant in  fact  consigned  the  lumber 
thus  purchased  to  lumber  brokers,  to 
be  sold  on  its  account,  in  pursuance 
of  a  previous  intention  to  do  so,  which 
intention  was  known  to  the  defendant. 
The  insolvency  of  the  defendant  cor- 
poration was  also  alleged.  Holding 
the  representation  to  be  within  the 
statute,  the  court  said:  "Section  1374 
of  our  Code,  which  constituted  §  1553 
of  Code  1852,  is  substantially  in  the 
same  language  as  Lord  Tenterden's 
Act  (9  Geo.  IV.  chap.  14,  S  6.)  Its 
object  seems  to  have  been  to  put  or- 
dinary misrepresentations  in  mercan- 
tile transactions  upon  the  same  foot- 
ing with  guaranties';  and  it  has  ac- 
cordingly been  construed  to  embrace 
every  incorrect  or  untrue  misrepre- 
sentation unaccompanied  by  a  fraud- 
ulent intent*  and  no  other.  ...  In 
other  words,  no  representation  made 
by  a  defendant,  as  to  the  character, 
conduct,  ability,  trade,  or  dealings  of 
a  third  person,  even  though  false,  can 
be  made  the  baaU  of  an  action,  unless 
reduced  to  writing  and  signed  by  the 
party  sought  to  be  charged;  or  unless 
it  is  fraudulently  made.  In  the  latter 
case,  such  right  of  action  exists  out- 
side of,  and  independently  of,  the 
Statute  of  Frauds,  the  restriction  of 
the  statute  having  no  reference  to 
such  cases.  ,  .  .  The  representa- 
tions made  by  the  defendant  Clark 
involved  by  implication  the  credit  of 
the  Wetumpka  Lumber  Company.  It 
was  an  in^}l^ed  assertion  of  an  exten- 
sive business,  large  sales,  and  cor- 
respondingly great  commercial  pros- 
perity in  business.  Its  falsity,  ac- 
companied by  the  purchase  and  sale 
of  the  plaintiff's  goods  to  meet  its 
own  want  of  cash,  especially  by  an  in- 
solvent company  if  established,  would 
tend  to  prove  the  reverse.  Such,  at 
least,  might  reasonably  be  inferred  by 
the  jury  to  have  been  implied  by  the 
representation  in  question.  The  tend- 
ency of  the  representation,  if  believed, 
would,  moreover,  be  to  procure  credit 
for  the  company,  which  might  not 


otherwise  have  been  extended.  It  waa 
material,  if  interpreted  as  above  bUff-' 
gested,  and  may  have  proximately  con- 
tributed to  the  loss  sustained  by  the 
plaintiff  by  inducing  the  desired  cred- 
it" 

III.  Ft^udulent  repitmentatioiu 

By  the  weight  of  authority  a  stat- 
ute requiring  a  writing  to  make  ef- 
fective a  representation  as  to  the  cred- 
it of  another  does  not  apply  to  repre- 
sentations made  with  the  intention  to 
defraud.  Coulter  v.  Clark  (1902)  160 
Ind.  311,  66  N.  E.  789;  Grover  v.  Cav- 
anagh  (1907)  40  Ind.  App.  340,  82  N. 
E.  104;  Warren  v.  Baker  (1865)  2  Duv. 
(Ky.)  155;  Vertrees  v.  Head  (1910) 
138  Ky.  83,  127  S.  W.  523;  Bush  v. 
Sprague  (1883)  51  Mich.  41,  16  N.  W. 
222;  Hess  v.  Culver  (1889)  77  Mich, 
598,  6  L.R.A.  498,  18  Am.  St  Rep. 
421.  43  N.  W.  994;  Hubbard  v.  Lonff 
(1895)  105  Mich.  442,  63  N.  W.  644; 
McDonald  v.  Smith  (1905)  139  Mich. 
211,  102  N.  W.  668;  Massey  v.  Luc€ 
(1909)  158  Mich.  128,  122  N.  W.  514. 

Compare  Cook  v.  Churchman  (1886) 
104  Ind.  141,  3  N.  E.  759. 

In  Coulter  v.  Clark  (1902)  160  Ind. 
311,  66  N.  E.  739,  it  appeared  that  a 
baiUcer  fraudulently  represented  to 
the  plaintiff  that  stock  in  a  proposed 
corporation  was  valuable  and  a  good 
investment.  By  reason  of  these  rep- 
resentations the  plaintiff  was  induced 
to  purchase  the  stock,  which  proved 
to  be  worthless.  The  court  held  that 
the  representatlona  were  not  within 
the  statute,  but  were  part  of  a  seheaie 
te  defrand  the  plaintiff,  and  a  re- 
covery could  be  had  aUhoagh  tile  np- 
resentations  were  made  .orally. 

In  Grover  v.  Gavanagh  (1907)  40 
lad.  App.  $40,  82  N.  E.  104,  overmlins 
Heinti  v.  Mueller  (1898)  19  Ind.  App. 
240,  49  N.  B.  298,  it  appeared  that  the 
promoters  of  a  corporation  repre- 
sented to  the  plaintiff  that  the  stock 
was  worth  par  and  a  good  investment 
and  that  the  company  had  valuable  as- 
sets, when  in  fact  it  had  nothing.  In 
holding  the  defendants  to  be  liable, 
the  court  said :  "The  representations 
averred  in  the  complaint  before  us 
were  not  made  to  jnduce  the  extension 
of  credit.  They  were  represmtatlOBS 
of  material,  existing  facts  that  went 
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to  establish  primarily  the  value  of  the 
property  appellees  were  seeking  to 
sell.  That  the  representations  inci- 
dentally conveyed  the  impression  that 
the  corporation  was  worthy  of  credit, 
since  they  were  to  the  effect  that  the 
corporation  had  assets,  was  solvent, 
and  was  prosperous,  etc.,  does  not 
affect  the  question.  They  were  not 
made  for  such  purpose  and  were  not 
acted  upon  in  such  manner.  Hie  pur- 
pose and  effect  of  the  r^resentations 
were  to  convince  appellant  that  the 
preferred  stock  of  said  corporation 
was  valuable  and  a  good  iiiTestment; 
and,  acting  upon  the  belief  thus  in- 
duced, she  made  the  purchase,  to  hex 
damage.  .  .  .  The  conception  of 
the  scheme,  the  organization  of  the 
company,  the  false  representations,  all 
are  charged  as  a  part  of  one  general 
plan  of  fraud  and  deception  for  the 
benefit  of  all  the  conspirators.  That 
one  link  of  the  scheme  of  fraud.  !»• 
volved  representations  as  to  the  value 
of  the  assets  and  stock  of  a  corpora- 
tion  ought  net  in  all  good  conscience 
to  entitle  the  wrongdoers  to  the  pro- 
tection of  H  statute  that  was  enacted 
solely  to  protect  against  fraud,  and 
not  as  a  shield  for  firaud." 

Where  It  appeared  that  the^  defend- 
ant, by  ceHasion  with  another,  ob- 
tained property  from  the  plaintiff  by 
having  a  colorable  sale  made  to  his 
co-conspirator,  who  was  falsely  rep- 
resented to  be  solvent,  and  whose  note 
was  taken  by  the  seller,  the  court 
held  that,  thwe  being  a  conspiracy 
to  defraud,  there  was  more  than  an 
oral  representation  as  to  the  solvency 
of  the  purchaser,  so  that  the  case  was 
not  within  the  Statute  of  Frauds. 
Hodgin  V.  Bryant  (1888)  114  Ind.  401, 
16  N.  E.  816. 

In  Vertrees  v.  Head  (1910)  138  Ky. 
S8,  127  S.  W.  623,  It  was  held  that  the 
statute  did  not  embrace  representa- 
tions that  were  deceitfully  or  fraud- 
ulently made,  but  only  such  as  were 
made  in  good  faith  respecting  the 
credit  or  standing  of  another.  The 
fraudulent  representations,  therefore, 
of  an  Insurance  agent,  in  regard  to  the 
^ood  standing  of  the  company  he  rep- 
resented, were  not,  it  was  held,  within 
the  statute,  and  need  not  be  in  writing 
In  order  to  support  an  action  for  dam- 


ages caused  thereby.  The  court  said: 
'*If  a  person,  in  violation  of  law,  or 
deceitfully  or  fraudulently,  or  with 
knowledge  of  ita  falsity,  m^es  a  rep- 
resentation or  assurance  concerning 
the  character  er  credit  of  another, 
it  is  not  essential  to  maintain  a  cause 
of  action  against  him  that  such  rep- 
resentation or  assurance  shall  be  in 
writing.  The  statute  does  not  em- 
brace assurances  or  representations 
that  are  deceitfully  or  fraudulently 
made,  or  that  are  made  with  knowl- 
edge of  their  falsity,  or  in  violation  of 
a  statute.  It  was  not  intended  to  save 
harmless  from  the  consequences  of 
false  and  fraudulent  statements 
wrongdoers,  or  those  who,  for  purpose 
of  gain  or  ether  motive,  would  cheat 
or  mislead.  It  was  designed  to  protect 
persons  who  hon'^stiy  and  in  good 
faitii  make  assurances  respecting  the 
credit  or  standing  of  anotiier,  and 
should  be  confined  to  thfs  character 
of  cases." 

In  Bush  V.  Spragne  (1888)  51  Mich. 
41,  16  N.  W.  222,  the  court,  in  hold- 
ing the  case  at  bar  not  to  be  within 
the  statote,  said:  If  we  hold  the 
statute  applicable  so  strictly  as  is 
claimed  hwe,  and  hold  that  all  un- 
written representations  must  be  dis- 
regarded, it  needs  very  little  reflection 
to  see  that  the  statute  would  operate 
as  a  most  convenient  cover  for  fraud, 
and  could  seldom  fail  to  further  it. 
And  I  am  not  prepared  to  hold  that  it 
reaches  the  multifarious  contrivances 
of  conspirators,  or  any  cases  where 
the  fraud  is  not  confined,  at  least  sub- 
stantially, to  tangible  verbal  misrep- 
resentations in  which  the  defendanta 
unite.  Wherever  any  substantial  gain 
accrues  to  the  wrongdoers  by  the  ma- 
chinery of  conspiracy,  it  cannot  be 
said  that  the  parties  sued  are  charged 
upon  mere  representations  or  assur- 
ances. Neither  can  this  be  said  where 
they  have  acted  in  concert,  but  by  each 
one's  choice  of  means,  verbal  or  acted, 
to  reach  damaging  resulto  to  the  party 
defrauded.  If  mere  words  are  sued 
upon,  the  words  may  come  within  the 
statute.  But  if  they  are  but  a  part  of 
the  evil  machinery,  I  cannot  think  the 
statute  meant  that  they  should  lend 
cover  to  the  fraud."  See  to  the  same 
effect,  Hubbard  v.  Long  (1896)  106 
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Mich.  442,  63  N.  W.  644;  Maasey  v. 
Luce  (1909)  X68  Mich.  128,  122  N.  W. 
514. 

In  Hess  t.  Culver  (1889)  77  Mich. 
598, 16  L.R.A.  498,  18  An.  St  Rep.  421, 
43  N.  W.  994,  it  appeared  that  the  plain- 
tiff, by  means  of  false  representations, 
was  indvced  to  give  his  notes  to  the 
defendant  in  consideration  of  the 
bonds  of  what  purported  to  be,  but 
was  not,  a  Michigan  corporation.  In 
holding  the  representations  not  to  be 
within  the  statute,  the  court  said: 
*'The  other  point  suggested  has  no 
support  in  the  statute.  The  legal  pro- 
vision concerning  the  nMeeeitr  of 
representations  in  writing  to  sustftin 
an  action  upon  favorable  assurances 
concerning  the  character,  conduct, 
ability,  trade,  or  dealings  ef  another 
person,  was  intended  to  reach  cases 
where  the  plaintiff  has  dealt  with  and 
given  credit  to  the  person  favorably 
mentioned,  and  done  so  on  the  faith  of 
the  assurances.  That  statute  cannot 
apply  to  conspiracies  oi'  frauds,  where 
the  r^resentation  is  made  to  enable 
the  party  making  it  to  profit  by  it. 
Moreover,  in  the  present  case,  the 
false  showing  was  not  concerning  the 
responsibility  of  an  existing  person 
whose  personality  was  known,  but 
concerning  an  alleged  corporation 
that  was  no  corporation,  and  whose 
pretense  of  legal  existence  was  itself 
a  fraud." 

In  McDonald  v.  Smith  (1906)  189 
Mich.  211.  102  N.  W.  668,  it  appeared 
that  the  defendants,  through  false 
representations,  induced  the  plain- 
tiff to  purchase  worthless  stock  of  a 
corporation.  The  court  held  the  stat- 
ote  not  to  be  applicable,  saying:  "As 
the  evidence  in  this  case  justified  the 
inference  that  the  corporation  whose 
worthless  stock  plaintiff  acquired  was 
cnly  an  instrument  in  the  scheme  of 
fraud  by  which  defendants  and  their 
confederates  obtained  plaintiff's  prop- 
erty for  their  own  exclusive  use,  the 
statute  3  Comp  Laws,  §  9518.  requir- 
ing representations  'made  concerning, 
etc,  any  other  person  ...  be  made 
in  writing,'  has  no  application." 

However  in  Cook  v.  Churchman 
(1886)  104  Ind.  141.  3  N.  E.  769,  it 
was  sought  to  hold  (bburchman  on  an 
oral  statement  of  his  to  the  effect  that 


one  Cottrell  was  a  man  of  property, 
and  that  under  his  guaranty  the  plain- 
tiffs would  be  perfectly  safe  in  selling 
goods  to  Cottreirs  son.  The  Statute 
of  Frauds  provided  as' follows:  "No 
action  shall  be  maintained  to  charge 
any  person  by  reason  of  any  r^re- 
sentation  made  concerning  the  char- 
acter, conduct,  credit,  ability,  ^rade. 
or  dealings  of  any  other  person,  unlesi: 
Mich  representation  be  made  in  writ- 
ing and  signed  by  tbe  party  to  be 
charged  thereby,  or  by  sohie  person 
thereunto  by  him  legally  au^rized." 
It  was  held  that  Churchman  was  not 
liable  on  the  oral  representationf: 
made,  though  the  statement  was  made 
fraudulently  in  pursuance  of  a  con- 
spiracy to  defraud.  The  court  said: 
"The  intent  and  purpose  of  the  stat- 
ute was  to  cat  off  all  such  actions  »d 
to  place  representations  of  the  char- 
acter therein  referred  to  upon  the 
aame  basis  as  special  i^misee  to  an- 
swer for  the  debt  of  another.  It 
would  hardly  be  contended  that  if  the 
action  was  to  recover  on  an  oral  prom- 
ise to  answer  for  the  debt,  default, 
or  miscarriage  of  another,  the  caae 
could  be  taken  out  of  the  operation  of 
the  statute  by  averring  a  emspiracy, 
or  that  the  promise  was  made  1^  pre- 
concert or  prearrangement  between 
two  or  more.  .  .  .  That  the  proniae 
was  oral,  and  that  it  was  to  answer 
for  the  debt,  default,  or  miscarriage 
of  another,  would  be  uifflciwt  to  end 
the  inquiry.  So,  in  this  case,  when 
it  is  admitted  that  the  representations 
were  by  parol,  that  they  related  to  the 
credit  and  ability  of  a  third  person, 
and  were  made  witii  the  intent  that 
money,  goods,  or  credit  should  be  ob- 
tained by  such  third  peraon,  the  caae 
falls  within  the  statute  and  the  mo- 
tive with  which  they  were  made  be- 
yond that  of  obtaining  credit  is  im- 
material." 

In  other  jurisdictions  the  view 
seems  to  obtain  that  since  the  Statute 
of  Frauds  contains  no  exertion  with 
respect  to  fraudulent  representations 
as  to  tiie  credit  of  a  third  parson  no 
such  exception  can  be  introduced  by 
the  courts.  Ball  v.  Farley  (1886)  81 
Ala.  288,  1  So.  268;  Hunter  v.  Randall 
(1873)  62  He.  426,  16  Am.  Rep.  490; 
Bates  V.  Youngerman  (1886)  142  Maes.. 
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120.  7  N.  K.  549;  Knight  v.  Rawlings 
(1907)  206  Ms.  412,  13  JLR.A.  (N.S.) 
212,  104  S.  W.  38,  12  Ann.  Cas.  326; 
Hasiock  v.  Fergusson  (1837)  7  Ad.  & 
EL  86»  112  Eng.  Reprint,  408,  2 
Ntv.  ft  P.  289,  6  L.  J.  K.  B.  N.  S. 
247,  1  Jur.  689;  Banbury  v.  Bank  of 
Montreal  [1917]  1  K.  B.  (Bug.)  409, 
8ft  h.  J.  K.  B.  N.  S.  880,  S8  Hmes  L. 
R.  104,  61  Sol.  Jo.  129. 

In  Ball  T.  FarieT  (1S86)  81  Ala.  288, 
1  So.  268,  H  aiipearod  that  the  plain- 
tiff ontored  into  a  partnership  with 
anottor,  bnt  bafore  doing  ao,  he  In- 
qnind  of  the  defMdant  as  to  the  char- 
acter and  ability  of  his  intended 
partner.  The  defendant  replied  orally 
that  tiie  intended  partner  was  a  man 
of  honesty  and  integrify.  The  plain- 
tiff contended  that  the  statement  was 
jNurt  of  a  scheme  to  defraud  him.  It 
was  held  that  as  the  representation 
was  not  in  writing  and  signed  by  th« 
party  senfht  to  be  charged  it  came 
wtthin  the  statate  (Code  of  1876,  « 
SltS). 

The  Statate  of  Frauds  was  held, 
in  Hanter  v.  Randall  (1873)  62  Me. 
426,  16  Am.  Rep.  490,  to  be  a  de- 
fense to  an  action  for  money  had  and 
received,  brought  against  one  who,  by 
means  of  false  and  fraudulent  oral 
representations  concerning  the  credit 
of  another,  induced  the  plaintiff  to 
give  money  to  the  defentUint,  which 
he  immediately  turned  over  to  the  one 
concerning  whom  the  representations 
were  made. 

Where  tiie  plaintiffs  offered  in  evi- 
dence oral  representations  or  sssur- 
ances  fraudulently  made  by  the  defend- 
ant, with  regard  to  the  credit  and  pe- 
cnniary  responsibility  of  a  third  per- 
son, the  court  held  that  they  were 
properly  excluded  as  being  within  the 
previsions  of  the  statute  requiring 
each  representations  to  be  in  writing. 
Bates  V.  Youngerman  (1886)  142 
Maae^  120,  7  N.  K.  649. 

The  Missouri  statute  (Rev.  Stat. 
1B99,  I  3422),  providing  that  "no  ac- 
tion shall  be  brought  to  charge  any 
person  upon  or  by  reason  of  any  rep- 
resentation or  assurance  made  con- 
cerning the  character,  conduct,  credit, 
ability,  trade  or  dealings  of  any  other 
person,  unless  such  representation  or 
asMO ranee  be  made  in  writing,  and 


subscribed  by  the  party  to  be  charged 
thereby,  or  by  some  person  thereunto 
by  him  lawfully  authorized,"  was  held 
in  Knight  v  Rawlings  (1907)  205  Mo. 
412,  13  LJI.A.  (N.S.)  212,  104  S.  W. 
38,  12  Ann.  Cas,  326,  to  be  a  complete 
bar  to  an  action  for  damages  for  false 
verbal  representations  made  with 
respect  te  the  credit  of  a  third  person, 
regardless  of  whether  such  represen- 
tations were  made  in  good  faith  or 
were  made  with  knowledge  of  their 
falsity  in  order  to  deceive  and  defraud 
the  plaintiff  er  in  pursuance  of  a  con- 
spiracy with  the  person  in  r^;ard  to 
whose  credit  the  representations  were 
made. 

In  Haslock  v.  Fergusson  (1S37)  7 
Ad.  &  El.  86,  112  Eng.  Reprint,  403, 
it  appeared  thmt  a  merchant,  who  was 
indebted  to  the  defendant,  requested 
a  sale  of  goods  on  credit  from  the 
plaintiff  and  referred  him  to  the  de- 
fendant as  to  the  credit  and  standing 
of  the  merchant.  On  inquiring,  the 
defendant  informed  the  plaintiff  that 
tiie  memhant's  character  was  fair, 
whereupon  the  plaintiff  trusted  the 
merchant  with  a  bill  of  goods.  The 
evidence  showed  that  the  merdxant 
never  paid  for  the  goods,  but  sold 
them  and  paid  the  proceeds  to  the  de- 
fendant. In  holding  the  representa- 
tions to  be  within  the  statute,  the 
court  said:  "The  question  in  this  case 
was,  whether  the  representation 
which  it  was  proposed  to  give  in  evi- 
dence came  within  Stat.  9  Geo.  IV. 
chap.  14,  §  6,  so  as  to  be  inadmissible 
unless  in  writing.  It  is  suggested,  en 
the  part  of  the  plaintiff,  that  the  rep- 
resentation was  frandulent,  and  tiint 
the  defendant  caused  it  to  be  made  for 
the  purpose  of  frand.  The  case  does 
not  appear  to  us  to  raise  any  doubt 
in  point  of  law.  The  question  is, 
whether  the  action  is  brought,  accord- 
ing to  tile  terms  of  the  statute,  to 
charge  any  person  upon  or  by  reason 
of  any  representation  or  assurance 
made  or  given  concerning  or  relating 
to  the  character,  conduct,  credit,  abili- 
ty, trade,  or  dealings  of  any  other  per^ 
son?*  .  .  .  The  only  fact  on  which 
the  case  of  fraud  rested  at  the  time 
of  offering  the  evidence  was,  that  the 
defendant  had  authorized  Hobson  to 
give  Mrs.  Barnes  a  fair  character. 
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We  think  that  ft  representfttion  made 

under  those  circumstances  is  within 
the  very  terms  of  the  sixth  section  of 
Stat  9  Geo.  IV.  chap.  14,  and  therefore 
could  not  be  received  in  evidence,  un- 
less put  into  writing/' 

In  Banbury  v.  Bank  m£  Montreal 
[1917]  1  K.  B.  (Ens.)  409,  it  appeared 
that  the  plaintiff,  while  visiting  in 
Canada,  was  presented  by  the  general 
manager  of  the  defendant  bank  with 
a, letter  of  introduction  to  its  various 
branches.  On  a  subsequent  trip  to 
Canada  the  plaintiif  visited  a  branch 
of  the  defendant  bank,  and  through 
the  verbal  representfttioae  of  the  lo- 
cal manager  made  investments,  which 
were  lost.  The  court  held  that  the 
case  fell  within  the  statute,  saying: 
"But  we  have  had  a  long  and  interest- 
ing argument  upon  §  6  of  Lord  Ten- 
terden's  Act,  which  it  is  said  prevents 
the  action  from  being  maintained  be- 
cauee  the  representation  or  assurance 
is  not  in  writing,  signed  by  the  par^ 
to  be  charged  therewith.  And  as  this 
case  mi^  go  elsewhere,  I  think  it  right 
to  express  my  opinion  upon  the  point. 
Sec.  6  is  in  the  following  words: 
'That  no  action  shall  tie  brought 
whereby  to  charge  any  person  upon 
or  by  reason  of  any  representation  or 
assurance  made  or  given  concerning 
or  relating  to  ihe  character,  conduct, 
credit,  ability,  trade  or  dealings  of  any 
other  person,  to  the  intent  or  purpose 
that  snch  other  person  may  obtain 
credit,  money,  or  goods  upon  [sic]  un- 
less such  representation  or  assurance 
be  made  in  writing  signed  by  tha  par- 
ty to  be  charged  therewith.*  .  .  . 
The  language  of  the  section  is  per- 
fectly general.  It  is  not  to  be  confined 
to  a  fraudulent  representation,  or  to 
such  a  representation  as  would  have 
justified  an  action  of  deceit.  It  fol- 
lows that  in  my  opinion  the  plea  of 
Lord  Tenterden's  Act  is  an  answer  to 
Captain  Banbury's  action,  which  mast 
fail  without  proof  of  Galletly's  verbal 
representations  or  assurances." 

IF.  XtepresetUaUon  for  benefit  of  person 
making  aame. 

Statutes  providing  that  no  action 
may  be  based  on  an  oral  representa- 
tion as  to  the  credit  of  a  Uiird  per- 
son are  construed  as  applicable  to 


such  representations  only  as  operate 
to  induce  the  person  to  whom  they  are 
made  to  enter  into  contract  relations 
with  the  third  person.  They  do  not 
apply  to  representaticms  tending  to  in- 
duce action  for  the  beaeflt  of  the  per- 
son making  them. 

Thus,  in  Dent  v.'  McGrath  (1887) 
8  Bush  (Ky.)  174,  it  appeared  that  the 
defendant,  as  auctioneer,  sold  to  the 
plaintiff,  as  highest  bidder,  a  boggy  as 
the  property  of  one  Wilson.  The  per- 
sons present  at  the  sale,  distrustful  of 
the  title  of  Wilson,  who  was  a  nonresi- 
dent stranger,  seeuMd  reluctant  to  bid, 
and  the  auctioneer,  te  inspire  eonfi- 
dence  and  procure  a  goed  pric^  •■- 
nonnced  that  "he  kMW  .WilscMi  well, 
and  he  was  all  rights  and  he  wfouid 
warrMit  i^at  his  title  was  good."  Sub- 
.  sequently  it  was  learned  that  the  prop- 
er!^ had  been  stolen  by  Wilson.  The 
court  held  the  representation  not  to 
be  within  the  statute,  saying:  "The 
.1st  section  of  chapter  22,  pag*  264, 
Stanton's  Revised  Statutes,  is  relied 
OB  as  a  bar.  That  section  is  not  ap- 
plicable to  this  ease.  It  only  provides 
that  'no  action  shall  be  brought  to 
charge  any  person  for  a  representa- 
tion or  assurance  concerning  the  char- 
acter, conduct^  credit,  ability,  trade,  or 
dealings  of  another  made  with  intent 
that  such  other  may  obtain  thereby 
credit,  money,  ar  goods,'  'unless  the 
reprwentation'  or  'assurranea  be  in 
writing.'  The  representation  in  this 
case  was  mad^  not  to  enable  Wilson 
to  obtain  credit,  or  goods,  er  money,  in 
the  sense  of  the  statute,  for  his  own 
sole  benefit :  it  was  made  more  for  the 
benefit  of  the  appellant  himself." 

So,  in  Ruddy  v.  Gunby  (1916)  ~  Mo. 
App.  — ^  180  S.  W.  1043,  it  was  held 
that  the  statute  (Rev.  Stot.  1909,  § 
2785),  providing  that  no  action  should 
be  brought  to  charge  any  person  for 
any  representation  as  to  the  financial 
standing  of  any  other  person  unless 
the  representation  was  in  writing,  did 
not  apply  to  representations  made  by 
the  defendant  as  to  the  financial  stand- 
ing  of  tiie  maker  of  a  note,  by  which 
the  plaintiff  was  induced  to  trade  with 
the  def^dant  and  accept  the  note  in 
part  payment  of  the  purchase  price. 

Similarly,  in  Stannard  v.  Kingsbury 
(1901)  179  Mass.  174,  60  N.  £.  662. 
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it  was  held  that  an  action  could  be 
maintained  for  oraf  misrepresenta- 
tions made  by  an  investment  broker 
concerning  the  credit  of  a  certain  in- 
vestment association  in  order  to  in- 
duce the  plaintiff  to  place  a  sum  of 
money  in  the  defendant's  hands  for  in- 
vestment. 

In  Belcher  v.  Costello  (1877)  122 
Mass.  189,  the  court  held  that  an  ac- 
tion would  lie  in  a  case  in  which  the 
defendant  gave  the  plaintiff  certain 
notes  of  a  third  person  in  part  pay- 
ment for  goods  delivered  by  the  plain- 
tiff to  the  defendant,  orally  represent- 
ing that  the  notes  and  the  persons  who 
made  them  were  good,  which  represen- 
tations were  false.  It  was  held  that 
the  provisions  of  the  statute  applied 
only  when,  the  purpose  of  the  repre- 
sentations was  to  enable  a  third  per- 
son to  obtain  credit,  in  which  case 
they  must  be  in  writing. 

In  French  v.  Fitch  (1887)  67  Mich. 
492,  35  N.  W.  258,  it  was  held  that 
the  statute  requiring  representations 
concerning  the  character,  etc.,  of  any 
other  person  to  be  in  writing,  did  not 
apply  to  representations  as  to  value 
made  by  a  stockholder  in  a  manufac- 
turing company  on  the  sale  of  his 
stock.  See  to  the  same  eifect,  Hubbard 
v.  Oliver  (1912)  173  Mich.  337,  189  N. 
W.  77;  Dielv.  Kellogg  (1910)  163  Mich. 
162. 128  N.  W.  420.  And  see  the  report- 
ed case  (Btjbleson  v.  Blair,  ante,  521). 
And  in  Newman  v.  Lyman  (1914)  — 
Tex.  Civ.  App.  — ,  165  S.  W.  136,  it 
appeared  that  the  defendant  made 
representations  as  to  the  solvency, 
etc..  of  a  coi^oration,  whose  stock  he 
sold  to  the  plaintiff.   The  stock  sold 
was  owned  by  the  defendant,  and,  as 
a  part  of  the  purchase  price,  the  de- 
fendant was  released  from  personal 
Ifability  on  commercial  paper.  The 
transaction  took  place  in  Missouri,  and 
the  court,  in  construing  the  statute 
(Mo.  Rev.  Stat.  1909,  §  2785)  of  that 
state,  held  that  the  case  was  not  with- 
in the  statute,  as  the  statute  was  lim- 
ited in  its  application  to  cases  in 
which  the  representation  was  made 
for  the  purpose  of  obtaining  credit  for 
a  third  person,  and  was  not  applicable 
to  a  case  where  the  defendant  sought 
to  sell  his  own  property. 
But  if  the  representations  are  oUier- 
9  A.L.R.— 36. 


wise  within  the  statute,  they  are  not 
affected  by  the  fact  that  the  person 
making  them  also  makes  false  repre- 
sentations concerning  himself  at  the 
same  time.  Brown  v.  Kimball  (1892) 
84  Me.  280,  24  Atl.  847.  Nor  does  the 
fact  that  an  incidental  benefit  accrues 
to  the  person  making  the  representa- 
tions withdraw  them  from  the  opera- 
tion of  the  statute,  if  the  primary  ob- 
ject is  to  procure  credit  for  a  third 
person.  Hunter  v.  Randall  (1873)  62 
Me.  426,  16  Am.  Rep.  490;  Mann  v. 
Blanchard  (1861)  2  Allen  (Mass.) 
386.  In  Mann  v.  Blanchard  (Mass.) 
supra,  it  was  held  that  false  represen- 
tations concerning  the  ability  and 
credit  of  another,  by  which  the  plain- 
tiff was  induced  to  indorse  a  note 
signed  by  such  other  person,  which 
the  defendant  received  and  used  for 
his  own  benefit,  would  not  subject  the 
defendant  to  liability,  unless  the  rep- 
resentations were  in  writing,  since 
the  object  and  purpose  of  the  repre- 
sentations were,  in  the  first  instance, 
to  induce  the  plaintiff  to  give  credit 
to  a  third  person.  The  court  said: 
"Where  the  benefit  to  be  obtained  by 
the  defendant  is  to  be  gained  wholly 
through  the  credit  given  to  another  in 
consequence  of  the  alleged  representa- 
tions, the  primary  object  of  those  rep- 
resentations must  be  regarded  as  the 
procurement  of  the  credit." 

A  corporation  is  a  "third  person" 
within  the  meaning  of  the  Statute  of 
Frauds  (Hirst  v.  West  Riding  Union 
Bkg.  Co.  [1901]  2  K.  B.  (Eng.)  560, 
70  L.  J.  K.  B.  N.  S.  828,  49  Week.  Rep. 
715,  85  L.  T.  N.  S.  8,  17  Times  L.  R. 
629), and, accordingly,  representations 
by  the  officers  of  a  corporation  as  to 
its  credit  or  solvency  mast  be  in  writ- 
ing. 

Thus,  in  Heintz  v.  Mueller  (1898) 
19  Ind.  App.  240,  49  N.  E.  293,  it  ap- 
peared that  the  defendant  represented 
to  the  plaintiff  th&t  a  certain  salt  min- 
ing company  was  in  a  prosperous  con- 
dition, thereby  inducing  the  plaintiff 
to  purchase  stock  in  the  company.  It 
was  held  that  the  case  was  within  the 
statute,  the  court  saying:  "If  it  can 
be  said,  as  we  think  it  may,  that  it  is 
shown  that  the  representations  were 
made  by  the  appellant  to  establish  the 
general  credit  or  ability  of  the  cor- 
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poration  with  the  intent  that  it  should 
obtain  money  thereon,  such  represen- 
tations not  being  in  writing,  signed  by 
appellant  or  by  some  person  thereun* 
to  by  him  legally  authorized,  they  can- 
not be  the  basis  of  an  action  against 
him.  If  the  elements  of  fraud  be  suf- 
ficiently shown,  as  to  which  we  make 
no  decision,  this  would  not  alter  the 
case.  The  words  'any  other  person' 
in  this  statute  include  a  private  cor- 
poration. The  word  'person'  is  a  ge- 
neric term,  including  both  natural  and 
artificial  persons.  It  does  not  always 
in  statutes  embrace  corporations,  but 
where,  as  here,  there  is  nothing  in  the 
subject-matter  or  in  the  context  to  in- 
dicate a  purpose  to  use  it  in  the  lim- 
ited sense  of  natural  persons,  and  the 
object  of  the  statute  is  fully  subserved 
only  by  applying  the  general  meaning 
and  including  therein  artificial  per- 
sons, this  general  application  should 
be  made."  See  to  the  same  effect, 
Grover  v.  Cavanagh  (1907)  40  Ind. 
App.  840,  82  N.  E.  104. 

In  Getchell  v.  Dusenbury  (1906)  146 
Mich.  197,  108  N.  W.  723,  it  was  held 
that  representations  made  by  the  offi- 
cers of  a  corporation  as  to  its  credit 
and  ability  were  within  the  provisions 
of  the  statute,  and  were  not  actionable 
unless  in  writing.  See  to  the  same  ef- 
fect, Diel  V.  Kellogg  (1910)  163  Mich. 
162,  128  N.  W.  420;  McEee  v.  Rudd 
(1909  )  222  Mo.  844,  188  Am.  St^  Bep. 
629,  121  S.  W.  812. 

So,  in  Bradfield  v.  Elyton  Land  Co. 
(1890)  93  Ala.  627,  8,  So.  383,  it  ap- 
peared that  the  president  of  a  land 
company,  acting  as  its  agent,  repre- 
sented to  a  prospective  purchaser  that 
the  company  was  then  constructing  a 
belt  line  of  railroad,  which  would  run 
in  front  of  the  property.  It  was  held 
that  the  representations  so  made,  be- 
ing oral,  would  not  form  the  basis  of 
an  action  for  the  rescission  of  the  con- 
tract under  the  statute  (Code  1889,  § 
1734) ,  which  provided  as  follows : 
"No  action  can  be  maintained  to 
charge  any  person  by  reason  of  any 
r^resentation  or  assurance  made  con- 
cerning the  character,  conduct,  abil- 
ity, trade  or  dealings  of  any  other  per- 
son, when  such  action  is  brought  by 
the  person  to  whom  such  representa- 
tion or  assurance  was  made,  unless 


the  same  be  in  writing,  signed  by  the 
party  sought  to  be  charged." 

Likewise,  in  Wells  v.  Prince  (1860) 
15  Gray  (Mass.)  562,  the  court  held 
that  the  statute  applied  so  as  to  defeat 
an  action  against  an  insurance  agent 
for  oral  representations  concerning 
the  solvency  of  an  insurance  company, 
alleged  to  have  been  made  in  order  to 
enable  the  agent  to  receive  the  com- 
missions, by  which  representations 
the  plaintiff  was  induced  to  take  out 
a  contract  of  insurance,  it  appearing 
that  a  loss  was  suffered,  and  the  in- 
sured was  unable  to  collect  from  the 
company. 

And  the  Statute  of  Frauds  was  held 
in  Brown  v.  Kimball  (1892)  84  Me, 
280,  24  Atl.  847,  to  be  a  defense  to  an 
action  for  deceit,  brought  dgainst  the 
leading  officer  of  a  corporation  for 
oral  misrepresentations  as  to  the  cred- 
it of  the  corporation,  made  to  enable 
It  to  purchase  goods  on  credit  from  the 
person  to  whom  the  representations 
were  made. 

But  where  the  plaintiff  was  fraudu- 
lently induced  to  buy  stock  and  be- 
come manager  of  a  company  by  the 
defendant  and  his  wife,  who  were 
practically  the  owners  of  the  com- 
pany, it  was  held  that  estimates  of  cor- 
porate assets  submitted  to  the  plain- 
tiff were  not  required  to  be  in  writing 
within  the  provisions  of  the  statute, 
as  the  statute  could  not  apply  to  con- 
spiracies or  frauds,  where  the  repre- 
sentations were  made  to  enable  the 
persons  making  them  to  profit  thereby. 
Andrews  v.  Osius  (1918)  203  Mich. 
195,  168  N.  W.  1032. 

Referring  to  representations  by  an 
officer  of  a  corporation,  the  court,  in 
Huntress  v.  Blodgett  (1910)  206  Mass. 
818,  92  K.  B.  427,  said:  "In  the  pres- 
ent case  the  representations  were  not 
made  with  an  intent  or  purpose  that 
the  party  concerning  which  the  de- 
fendant was  speaking  should  obtain 
credit,  money,  or  goods  upon  the  rep- 
resentations. They  were  made^o  in- 
duce the  plaintiff  to  become  a  stock- 
holder in  a  corporation  and  to  put  in 
money  in  payment  for  his  stock,  which 
corporation  was  expected  to  succeed 
to  the  business  of  the  H.  J.  Blodgett 
Company,  concerning  which  a  large 
part  or  all  of  the  representations  were 


Digitized  by 


ANNO.— CBEDIT— REPRESENTATIONS— WRITING.  647 


aMde.  Tbe  question  ia  fully  covered 
by  the  decision  in  Walker  Russell, 
186  Mass.  G9»  in  which  it  was  held 
tiist  the  statute  applies  only  to  repre- 
sentations made  to  induce  the  plain- 
tiff to  enter  into  a  transaction  which 
will  result  in  a  debt  due  to  the  plain- 
tiff from  a  third  person,  concerning 
whi»e  character,  conduct,  credit,  abil- 
ity, trsd^  or  dealings  the  representa- 
tions were  made." 

In  MeKinney  v.  Whiting  (1864)  8 
Allen  (Mass.)  207.  it  appeared  that 
the  treasurer  and  managing  director 
of  a  corporation  induced  the  plaintiff 
to  accept  certain  notes  of  the  corpora- 
tion signed  by  him  as  treasurer,  in 
p^nnent  for  property  sold  by  the 
plaintiff  to  the  corporation.  The  de- 
fendant orally  represented  to  the 
plaintiff  that  the  corporation  was  per- 
fectly good  and  did  not  owe  anything, 
bat  was  short  of  funds  at  the  time  on 
seeount  of  the  condition  of  the  weath- 
er, whereas  the  company  was  insolv- 
ent It  was  held  that  the  case  fell 
within  the  provisions  of  the  statute  as 
Uie  allegations  in  the  case  were  not 
that  the  plaintiif  was  led  to  give  cred- 
it to  the  defendant  by  reasbn  of  such 
represent&tions,  but  to  the  corpora- 
tion. The  court  said  that  an  action 
ui^t  have  been  maintained  on  parol 
proof  of  such  representations  if  they 
Ud  been  made  by  the  defendant  con- 
cerning the  credit  of  the  corporation, 
with  the  intent  and  design  to  induce 
the  plaintiff  to  sell  to  the  defendant 
«■  credit. 

In  Howard  v.  AUgood  (1916)  148 
6a.  560,  86  S.  E.  767,  an  action  for 
^ages,  the  petition  alleged  that  a 
corporation  agreed  to  sell  stock  to  the 
plaintiff,  with  a  covenant  to  resell  it 
It  a  stated  price  if,  at  the  expiration 
of  one  year,  the  purchaser  should  be 
dissatisfied  and  desire  to  have  it  re- 
told. As  a  guaranty  of  this  contract, 
cotain  officera  and  directon  of  the 
corporation  undertook  to  take  up 
the  shares  in  question  at  the  end  of  the 
7W.  The  persons  negotiating  the 
trade  represented  to  the  plaintiff 
that  these  officers  and  directors  were 
solvent  and  in  good  financial  standing, 
vhieh  representations  were  false. 
The  court  beld  that  the  stetute  (Civil 
Code  1910,  ft  4411)  dealing  wHh  repre- 


sentations to  obtain  credit  for  anoth- 
er ^d  not  apply  to  the  transaction  in- 
volved. See  to  the  same  effect,  Cul- 
breth  v.  Allgood  (1916)  143  Ga.  661, 
85  S.  E.  768. 

T.  Jtepresentation  '  partly    in  writing. 

Where  both  written  and  oral  repre- 
sentations are  made  as  to  the  credit 
of  a  third  person,  the  writings  must 
be  "mainly  and  substantially"  relied 
on,  in  order  to  support  an  action  there- 
for. Weil  V.  Schwartz  (1886)  21  Mot 
App,  372. 

So,  in  Tatton  v.  Wade  (1856)  18  C. 
B.  371,  139  Eng.  Reprint,  1413,  it  ap- 
peared that  one  Case,  who  proposed  to 
hire  of  the  plaintiff  certain  furniture, 
made  to  her  certain  representations 
concerning  his  employment  and  sal- 
ary, and  gave  the  defendant  as  refer- 
ence. ,  Thereupon  the  plaintiff  wrote 
to  the  defendant  a  letter  of  inquiry 
as  to  the  truth  of  the  statement,  and 
requested  the  defendant  to  guarantee 
the  rent.  The  defendant  made  answer 
by  letter,  avouching  the  truth  of  the 
representations,  but  declined  to  guar- 
antee the  debt.  This  did  not  seem  to 
be  satisfactory  to  the  plaintiff,  who 
then  called  in  person  on  the  defend- 
ant, and  in  the  course  of  the  interview 
the  defendant  made  verbal  assurances 
of  tile  most  positive  character  as  to 
Case's  reliability  and  statements.  At 
the  trial  the  plaintiff  testified  that  she 
relied  on  the  verbal  statements  made 
to  her  by  the  defendant  in  closing  the 
contract  with  Case.  On  re-exami- 
nation she  so  far  rectified  this  as  to 
say  that  she  also  relied  on  the  de- 
fendant's letter,  and  would  not  have 
let  the  furniture  but  for  that  letter. 
The  trial  judge  charged  the  jury  that 
^m  the  evidence  it  appeared  that  the 
inducement  to  the  contract  rested 
partly  on  the  verbal  statements,  and 
partly  on  the  letter;  "but  that  if  they 
were  of  the  opinion  that  the  plaintiff 
was  substantially  and  mainly  induced 
by  the  letter  to  part  with  her  furni- 
ture, the  plaintiff  was  entitled  to  a 
verdict."  The  comon  bench  sustained 
the  charge  on  the  ground  that  al- 
though there  were  verbal  representa- 
tions conspiring  with  the  letter  to  in- 
duce the  assent  to  plaintiff,  yet,  i^^ 
she  substantially  relied  on  the  letter^ 
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the  defendant  ought  not  to  escape  the 
re^onsibility  of  the  written  assur- 
ance, which  substantially  produced 
thfe  injury. 

But  in  a  case  wherein  it  was  alleged 
that  reliance  was  placed  on  both  oral 
and  written  representations,  it  was 
held  that  a  demurrer  should  not  be 
sustained  if  a  cause  of  action  was 
stated  after  the  oral  representations 
were  stricken  out  Clark  v.  Edgar 
(1884)  84  Mo.  1«6,  54  Am.  Rep.  84, 
affirming  (1882)  12  Mo.  App.  846. 

VI.  Authority    of    corporate    agent  to 
make  representation. 

If  it  is  sought  to  charge  a  corpora- 
tion by  reason  of  a  written  represen- 
tation as  to  the  credit  of  a  third  per* 
son,  it  must  appear  that  the  agent 
making  the  writing  was  authorized  so 
to  do;  otherwise  it  is  ineffective  to 
take  the  case  out  of  the  Statute  of 
Frauds. 

:  Id  Liggett  v.  Levy  (1910)  233  Mo. 
690, 136  S.  W.  299,  Ann,  Cas.  1912C,  70, 
it  was  said  that  a  court  will  not  take 
judicial  notice  that  the  duties  of  a  sec- 
ond vice  president  of  a  bank  are  of  a 
sort  permitting  him  to  bind  the  bank 
and  cast  liability  on  it  by  false  state- 
ments made  in  letters  of  recommenda- 
tion. If  he  has  such  authority,  it  is 
a  matter  of  allegation  and  proof,  and 
in  the  absence  of  these  the  Statute  of 
Frauds  bars  a  recovery  against  the 
bank  under  the  clause  that  the  written 
representations  or  assurances  must  be 
"subscribed  by  the  party  to  be  charged 
thereby,  or  by  some  person  thereunto 
by  him  lawfully  authorized." 

So,  in  Clark  v.  Alexander  (1844)  8 
Scott  N.  R.  (Eng.)  147,  it  api)eared. 
that  the  representations  made  were  in 
the  form  of  annual  statements  of  ac- 
count transmitted  from  the  defendant 
to  the  plaintiflf,  in  regard  to  the  finan- 
cial  standing  of  another.  The  ac- 
counts were  signed  with  the  initials  of 
the  defendant's  firm.  In  holding  this 
noV  to  be  within  the  statute,  the  court 
fiaid:  "It  is  left  completely  in  uncer- 
tainty whether  it  was  the  handwriting 
of  a  clerk  in  the  house,  or  of  a  part- 
Tier  ;  and  although  such  signature, 
whether  by  a  clerk  or  a  partner,  might 
be  fully  sufficient  to  bind  the  firm  in 
any  ordinary  case  between  them  and 


a  customer,  not  arising  under  this 
statute,  yet  the  signature  of  the  clerk 
would  not  be  sufficient,  as  was  decid- 
ed by  this  court  in  Hyde  v.  Johnson 
(1836)  3  Scott,  289,  2  Ring.  N.  C.  776. 
132  Eng.  Reprint.  299,  2  Hodges,  94,  5 
L.  J.  G.  P.  N.  S.  291,  to  bring  the  case 
within  the  exception  of  the  1st  section 
of  the  statute." 

Similarly  in  Nevada  Bank  v.  Port- 
land Nat.  Bank  (1893)  59  Fed.  343,  it 
appeared  that  the  defendant  bank  had 
for  one  of  its  customers  an  insolvent 
lumber  company,  which  was  indebted 
to  the  bank.  With  intent  to  defraud 
the  plaintiff  and  induce  it  to  forward 
money  to  the  company,  It  wrote  a  let- 
ter to  the  plaintiff,  representing  the 
lumber  company  as  being  "prosper- 
ous," "well  organized,"  and  "doing  a 
large  business."  This  letter  was 
signed  by  the  bank  cashier.  The  stat- 
ute (1  Hill's  Code,  §  786)  provided  as 
follows:  "No  evidence  is  admissible 
to  charge  a  person  upon  representa- 
tion, as  to  the  credit,  skill  or  character 
of  a  third  pari^  unless  such  represen- 
tation or  a  memorandum  thereof  be 
in  writing  and  either  subscribed  by  or 
in  the  handwriting  of  the  party  to  be 
charged."  The  court  held  that  the 
signature  of  the  bank  cashier  with  his 
official  title  appended  was  the  signa- 
ture of  the  bank,  within  the  meaning 
of  the  term  "party  to  be  charged" 
found  in  the  statute. 

In  Swift  V.  Jewsbury  (1874)  L.R.  9 
Q.  B.  (Eng.)  301,  it  appeared  that  a 
customer  at  a  bank  inquired  as  to  the 
financial  standing  of  a  prospective 
purchaser  of  material,  and  was  in- 
formed in  writing  by  the  manager  that 
the  credit  of  the  third  person  was 
good.  The  plaintiff,  in  consequence 
of  this  letter,  supplied  the  purchaser 
with  goods,  for  which  he  was  never 
paid,  as  the  purchaser  was  insolvent. 
The  court  said:  "The  argument  on 
behalf  of  the  banking  company  is,  that 
this  is  an  action  within  §  6  of  9  Geo. 
IV.  chap.  14,  which  enacts  that  *no 
action  shall  be  brought  whereby  to 
charge  any  person  upon  or  by  reason 
of  any  representation  or  assurance 
made  or  given  concerning  or  relating 
to  the  character,  conduct,  credit,  abil- 
ity, trade,  or  dealings  of  any  other 
person,  to  the  intent  or  purport  that 
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such  other  person  may  obtain  credit, 
money,  or  sroods  upon,  unless  such 
representation  or  assurance  be  made 
in  writins:  signed  by  the  parly  to  be 
charged  therewith.*  Mr.  Benjamin 
says  this  representation  is  in  writing, 
not  sijrned  by  the  party  charged  there- 
with, aa  indeed  it  is  not,  because,  so 
far  as  the  banking  company  is  con- 
cerned, -when  it  is  signed  by  Goddard 
it  is  not  signed  as  a  matter  of  fact  by 
the  party  to  be  charged  therewith. 
.  .  .  Justice  points  out,  and  author- 
ity supports  justice  in  maintaining, 
that  where  ar  corporation  takes  advan- 
tage of  the  fraud  of  their  agent,  they 
cannot  afterwards  repudiate  the  agen- 
cy and  say  that  the  act  which  has  been 
(lone  by  the  agent  is  not  an  act  for 
which  they  are  liable.  If  Parliament 
should  so  enact,  well  and  good,  but 
Parliament  not  having  so  enacted,  the 


courts  have  held  what  seems  to  me, 
if  I  may  venture  to  say  so,  exceeding 
good  sense  as  well  aa  justice,  and 
which  in  no  manner  conflicts  with  the 
judgment  I  am  pronouncing  to-day. 
Therefore,  whether  one  lotdEs  at  the 
strict  construction  of  the  statute,  or 
at  the  interpretation  which  the  stat- 
ute may  derive  from  antecedent  rea- 
soning, or  from  subsequent  parlia- 
mentary legislation,  or  from  the  au- 
thority, not  only  of  .'one  court,  but  of 
several  courts,  before  this  case  waa 
brought  to  appeal  hbre,  it  seems  to  me 
th&t  the  reason,  the  construction,  and 
the  authorities  are  all  one  way,  name- 
ly, that  in  this  case  the  bank  cannot 
be  made  liable,  because  the  document 
on  which  they  are  sought  to  be  made 
liable  does  not  come,  within  the  statu- 
tory terms  under  which  alone  they 
can  be  liable/'  £.  G.  B. 


COMMONWEALTH  OF  MASSACHUSETTS 

V. 

ALEX  FRISHMAN  et  al. 
Maamekwetta  Supreme  JudicUa  Court  —  April  0,  t990t 
(—  Mass.  — .  126  N.  E.  888.) 

—  mdawf  al  parade. 

1.  Persons  participating  in  a  common  purpose  by  force  and  violence  to 
marcli  and  parade  on  a  public  street  without  permission  and  in  violation 
of  law  are  guilty  of  riot. 

[Sec  note  on  this  question  beginning  on  page  552.]  >^ 

Indictment  —  riot  —  sufficiency.  Riot  —  necessity  of  physical  a«tj 

2.  An  allegation  that  defehdant  did  5.  All  present  need  not  commit  some 
unlawfully,  riotously,  and  tumultuous-    physical  act  to  constitute  a  riot  if  all 

present  are  acting  in  concert  for  the 
accomplishment  of  a  common  unlaw* 
ful  purpose. 

[See  8  R.  C.  L.  331.] 

—  lack  of  proof  —  effect. 

6.  Proof  of  the  stabbing  of  a  police 
officer  is  not  necessary  to  conviction 
of  riot,  although  the  indictment 
charging  riot  contains  an  allegation 
of  such  stabbing. 

—  necessity  of  commaitd  to  disperse. 

7.  One  may  be  convicted  of  riot  at 
common  law  although  there  is  no  proof 
of  command  to  disperse  by  officers 
named  in  the  statute  covering  such 
offense. 


ly  assemble  with  thirty  or  more  other 
persons  charges  the  offense  of  riot. 

[See  8  K.  C.  L.  338.] 
Definition  —  parade. 

3.  The  passing  of  fifteen  hundt-ed 
or  more  persons  along  a  public  street 
in  a  city  from  one  public  hall  to  an- 
other, carrying  flags,  singing,  and 
shouting,  is  a  procession  or  parade 
within  the  meaning  of  a  municipal 
reflation  requiring  a  permit  for  such 
purpose. 

Parade  —  unlawfulness. 

4.  A  parade  in  violation  of  munici- 
TtAl  regulations  is  unlawful. 

rSee  13  R.  C.  L.  264;  19  R.  C.  L. 
S48.1 
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Exceptions  by  defendants  to  rulings  of  the  Superior  Criminal  Court 
for  Suffolk  County  (Fessenden,  J.)  made  during  the  ^ial  of  complaints 
charging  them  ydth  rioting,  which  resulted  in  tiieir  conviction.  Overruled. 
The  facts  are  stated  in  the  opinion  of  the  court 


Messrs.  Thomas  6.  Connolly  and 
Edward  J.  Casey  for  defendants. 
Mr.  Daniel  BL,  hyona,  for  the  Com* 

monwealth: 

There  is  sufficient  evidence  of  the 
existence  of  a  riot. 

Com.  V.  Gibney,  2  Allen,  160;  State 
V.  Mizis,  48  Or.  165,  85  Pac.  611,  86 
Pac.  361 ;  United  States  v.  McFarland, 
1  Cranch,  C.  C.  140,  Fed.  Cas.  No. 
15,674;  United  States  v.  Peace,  4 
Cranch,  C.  C.  601,  Fed.  Cas.  No. 
16,018;  People  v.  Judson,  11  Daly,  1; 
Com.  T.  Runnels,  10  Mass.  618,  6  Am. 
Dec.  148;  State  v.  Snow,  18  Me.  346; 
State  V.  Straw.  33  Me.  664;  State  v. 
Connolly,  37  S.  C.  L.  (3  Rich.)  337; 
Lycoming  F.  Ins.  Co.  v.  Schwenk,  95 
Pa.  89,  40  Am.  Rep.  629,  S  Mor.  Min. 
Rep.  53;  Reg.  v.  Soley,  11  Mod.  115, 
£8  Eng.  Reprint,  935;  Fost.  C.  L.  353. 

There  is  sufficient  evidence  of  the 
participation  by  these  defendants  in 
the  riot. 

Williams  v.  State,  9  Mo.  270 ;  Green 
V.  State,  109  Ga.  636,  36  S.  E.  97,  12 
Am.  Grim.  Rep.  642;  State  v.  Brazil, 
24  S.  C.  L.  (Rice)  267;  State  v.  Blair, 
47  S.  C.  I*  (13  Rich.)  93;  Com.  v. 
Knapp,  9  Pick.  618,  20  Am.  Dec.  491 ; 
Bell  V.  Mallory.  61  111.  167;  Newby  v. 
Territory,  1  Or.  163;  Pennsylvania  v. 
Crais,  Addison  (Pa.)  190;  Rex  v. 
Boyce,  4  Burr.  2073,  98  Eng.  Reprint, 
81;  Rex  v.  Hunt,  1  Ld.  Kenyon,  108, 
96  Eng.  Reprint.  933. 

The  opposition  by  the  police  was  in 
performance  of  a  lawful  duty,  and 
that  which  the  paraders  with  whom 
the  defendants  were  associated  sought 
to  do  by  violence  was  unlawful. 

Reg.  V.  Howell,  9  Car.  &  P.  437; 
Redford  v.  Birley.  3  Starkie,  76;  Clif- 
ford V.  Brandon,  2  Campb.  370,  11  Re- 
vised Rep.  731.  • 

The  crime  charged  In  the  com- 
plaints is  in  substance  a  riot,  and  is 
sufficiently  proven  though  there  was 
no  evidence  that  the  assault  alleged 
was  committed  with  a  knife. 

Com.  V.  Wellington.  7  Allen,  299; 
Com.  V.  Cox,  7  Allen,  577;  Com.  v. 
Robertson,  162  Mass.  90,  38  N.  E.  25; 
Com.  V.  Cody,  165  Mass.  133,  42  N.  E, 
576;  Com.  v.  O'Brien,  107  Mass.  208; 
White  V.  People,  32  N.  Y.  465;  Com. 
V.  Hall,  142  Mass.  464,  8  N.  E.  324; 
Com.  V.  Hunt,  4  Pick.  252;  Com.  v. 


Randall,  4  Gray,  86;  Com.  v.  Gibney, 
2  Allen,  150. 

No  exception  will  lie  to  a  refusal  to 
rule  on  a  matter  not  material  to  the 
issue. 

Com.  V.  Bailey,  11  Cush.  416;  Com. 
V.  Lincoln,  9  Gray,  288;  Com.  v.  Blood, 
11  Gray,  74;  Com.  v.  Kimball,  108 
Mass.  473;  Fallon  v.  Clifton  Mfg.  Co. 
207  Mass.  491,  93  N.  E.  800;  Mar- 
schall  V.  Aiken,  170  Mass.  3,  48  N.  E. 
845;  Laking  v.  French,  l83  Mass.  9, 
66  N.  E.  602. 

The  common-law  offense  of  riot  still 
exists  in  this  commonwealth.  The 
statute.  Revised  Laws,  chap.  211,  pre- 
supposes the  existence  of  a  riot  and 
provides  merely  for  a  method  of  sup- 
pressing it. 

State  V.  Russell,  45  N.  H.  83;  Newby 
V.  Territory,  1  Or.  163 ;  Com.  v,  Knapp, 
9  Pick.  514,  20  Am.  Dec.  491. 

One  person  may  be  convicted  of  a 
riot  in  which  he  participated  with 
two  or  more  other  persons,  even 
though  they  are  not  na:ned  in  the  in- 
dictment nor  tried  together  with  him. 

Com.  V.  Berry,  5  Gray,  93. 

Crosby,  J.,  delivered  the  opinion 
of  the  court : 

These  complaints,  in  the  second 
counts,  charge  that  the  defendants 
on  May  1,  1919,  "did  unlawfully, 
riotouBly,  and  tumultuously  assem- 
ble with  thirty  or  more  persons,  and 
while  so  unlawfully  assembled  as 
aforesaid,  with  a  certain  weapon 
dangerous  to  life,  to  wit,  a  knife,  did 
.  .  .  wound  .  .  .  one  Samuel 
C.  Hutchins,  a  police  officer  of  said 
city,  lawfully  engaged  in  dispersing 
and  suppressing  such  unlawful  as- 
sembly. .  .  The  allegations  in 
the  second  counts  fully  and  suffi- 
ciently charge  the  defendants  with 
the  common-law 
offense  of  a 
Com.  V.  Runnels,  10 
Mass.  518,  6  Am.  Dec.  148;  Com. 
V.  Gibney,  2  Allen,  150 ;  Train  &  H. 
Precedents  of  Indictments  &  Spe- 
cial Pleas,  456;  S  Bishop,  New 
Crim.  Proc.  §  992  (2). 

On  May  1,  1919,  a  meeting  of  So- 
cialists was  held  in  the  Dudley 
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Street  Opera  House  in  Boston.  The 
record  recites  that  it  was  an  orderly 
meeting  held  for  a  lawful  purpose; 
that  it  was  largely  attended,  both 
sexes  and  various  nationalities  be* 
inff  present;  that  there  were  music, 
and  speaking  from  the  platform; 
that  the  meeting  adjourned  to  In- 
ternational Hall,  so  called,  which 
was  more  than  a  mile  distant  from 
the  opera  house;  that  those  at  the 
meeting  and  others  went  from  the 
opera  house  up  Wairen  street  on 
the  way  to  International  Hall;  that 
up  to  that  time  there  were  about 
fifteen  hundred  men  and  women  and 
some  children  present;  that  nearly 
all  wore  some  article  of  red,  and  a 
large  number  of  red  flags  were  car- 
ried, on  some  of  which  were  printed 
words  in  a  foreign  language;  that 
as  the  crowd  went  up  Warren  street 
there  was  singing  in  one  or  more 
foreign  languages;  that  no  Ameri- 
can flag  was  carried;  that  from 
various  parts  in  this  body,  there 
were  shouts,  singing,  and  loud  cries 
of  "Down  with  tiie  millionaires! 
Kill  the  cops !  To  hell  with  the  po- 
lice! Hurrah  Bolsheviki!  To  hell 
with  the  American  flag !" 

From  this  evidence  it  is  plain 
that  the  jury  were  warranted  in 
finding  that  the  crowd  of  men  and 
women  waUdng  along  Wairen 
street  constituted  a. 
SSSuffi***  '*procession  or  pa- 
rade," and  that  the 
persons  so  participating  were 
"marching"  on  a  public  street,  as 
those  woids  are  used  in  a  regula- 
tion of  the  board  of  street  commis- 
sioners of  the  city  of  Boston,  which 
regulation  was  hi  force  on  that  day 
and  provided  that  "no  procession 
or  parade  containing  two  hundred 
or  more  persons  .  .  ..  shall 
.  .  .  march  on  any  public  street 
of  the  city  except  in  accordance 
with  a  permit  issued  by  the  board 
of  street  commissioners."  Stat. 
1854,  chap.  448,  §  36;  Stat  1908, 
chap.  447. 

No  permit  had  been  issued  to  this 
body.  There  was  further  evidence 
that,  when  the  crowd  reached  the 
comer  of  Warren  and  Copeland 
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streets,  Police  Officer  Wiseman 
stood  in  front  of  the  advancing 
crowd  and  asked  the  man  in  front 
leading  the  parade  if  he  had  a  per- 
mit, "and  a  fellow  standing  right 
behind  him  said,  'No,  to  hell  with 
the  permit  I'  "  that  the  officer  said, 
"Don't  you  know  you  ain't  allowed 
to  parade  the  streets  without  the 
American  flag?"  and  he  said,  "To 
hell  with  the  American  fibig,  and  the 
cops,  too."  The  officer  testified 
that  thereupon  he  was  wheeled 
around,  jostled,  and  someone  tried 
to  trip  him,  and  the  crowd  kept 
right  on  past  him.  There  was  also 
evidence  tending  to  show  that 
threats  were  made  to  police  officers ; 
that  soon  after  a  patrol  wagon  con- 
taining six  or  seven  officers  in 
charge  of  Sergeant  Casey  came  up: 
the  men  jumped  out  of  the  wagon 
and  formed  a  line  across  Warren 
street  in  front  of  the  paraders,  and 
Casey  asked  the  man  who  appeared 
to  be  a  leader  if  he  had  a  permit; 
that  none  was  produced;  that  he 
thereafter  commanded  the  crowd  to 
disperse;  that  the  crowd  surged 
forward  and  forcibly  assaulted  the 
policemen,  who  drew  their  dubs  and 
pushed  back  the  crowd;  that  the 
latter  did  not  separate,  but  went 
down  Bower  street  and  threw 
stones  and  other  missiles  at  the 
officers;  that  two  shots  were  fired 
in  the  direction  of  the  police;  that 
shots  were  fired  by  both  the  police- 
men and  the  paraders;  that  one  of 
the  officers  was  mortally  wounded, 
and  Samuel  C.  Hutchins,  another 
officer,  was  struck  by  one  of  the 
paraders  with  a  flagstaff  and  was 
stabbed  and  permanently  injured; 
that  many  persons  were  Idt  by 
blows  from  clubs,  missiles,  and 
shots  coming  from  the  paraders. 

There  was  evidence  that  Hutch- 
ins was  ordered  by  Casey  to  arrest 
the  men  with  the  flags,  "it  being 
Sergeant  Casey's  object  in  giving 
this  order  to  thereby  have  under 
arrest  the  men  who  were  leading  in 
the  parade;"  that  Hutchins  went 
through  the  crowd  to  arrest  one  of 
the  men  with  a  flag  "five  or  six 
rows  back;"  that  while  struggling 
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with  this  man  for  possession  of  the 
flag  he  was  assaulted  by  the  parad- 
ers  and  struck  from  behind,  and 
also  struck  across  the  head  and 
shoulder  with  a  flagstaff,  and  was 
stabbed,  but  did  not  know  that  he 
had  been  stabbed  until  afterwards. 
The  parade,  being  in  violation  of 
the  regulations,  was 
unlawful.  There 
was  evidence  from 
which  it  could  have  been  found  that 
all  these  defendants  were  in  the  pa- 
rade and  formed  a  part  thereof. 
Without  reciting  in  detail  the  evi- 
dence relating  to  the  acts  of  each 
defendant,  it  is  plain  that  all  could 
have  been  found  to  have  partici- 
pated in  a  common  purpose  by 
force  and  violence  to  march  and  pa- 
rade on  a  public  street  without  per- 
mission and  in  vio- 
Si?S3Sf"^*  laHon  of  law,  and 
with  such  a  finding 
they  could  have  been  found  guilty  of 
a  riot.  If  the  defendants  were  act- 
ing in  concert  with  the  others  for 
the  accomplishment  of  a  common  un- 
lawful purpose,  it  is  not  necessary 
to  constitute  a  riot  that  all  should 
commit  some  physical  act;  it  is 
enough  if  they 
were  present,  aid- 
ing and  abetting  by 
their  presence.  State  v.  Straw,  33 
Me.  554 ;  State  v.  Snow,  18  Me.  346. 
If,  as  the  jury  could  have  found,  the 
defendants  were  present  consenting 
to  the  unlawful  acts,  and  in  a  posi- 
tion who-e  they  might  render  aid 
and  assistance,  they  are  guilty  as 
principals.  Com.  v.  Knapp,  9  Pick. 
496,  518,  20  Am.  Dec.  491;  Clifford 
V.  Brandon,  2  Campb.  368,  370,  11 
Revised  Rep.  731.  It  follows  that 
the  flrst  and  fourth  requests  were 
rightly  refused. 

The  second  request  for  a  ruling 
that  *'there  is  no  evidence  to  justify 


pbralcKl  set. 


a  finding  that  Ofilcer  Hutchins  was 
stabbed  with  a  knife"  could  not 
properly  have  been  given.  While 
there  was  evidence  that  the  officer 
was  stabbed,  there  was  no  direct  evi- 
dence that  the  weapon  used  was  a 
knife.  It  would  not  seem  to  be  an 
unwarrantable  inference  that  a 
stab  wound  was  caused  by  a  knife; 
however  that  may  be,  the  offense 
charged  is  a  riot,  a  specific  offense; 
the  allegation  of  the  assault  is 
merely  incidental  to  and  a  part  of 
the  charge  of  a  riot,  but  it  was  not 
an  essential  part  of  that  offense.  It 
was  not  necessary  to  convict  of  a 
riot  to  show  that  the  officer  was 
stabbed  by  one  of 
the  paraders  with  a  TiTJt 
knife,  or  that  he 
was  stabbed  at  all.  Rev.  Laws, 
chap.  218,  §§  21,  34,  36;  Com.  v. 
Hunt,  4  Pick.  262;  Com.  v.  Randall, 
4  Gray,  36;  Com.  v.  Hall,  142  Mass. 
464,  8  N.  E.  324;  State  v.  Russell, 
45  N.  H.  83,  86.  See  cases  collected 
in  18  Enc.  PI.  &  Pr.  p.  1204.  The 
decision  in  Com.  v.  McCarthy,  145 
Mass.  576,  14  N.  E.  643,  is  not  at 
variance  with  the  conclusion 
reached. 

It  was  not  necessary  to  convict 
to  prove  that  the  persons  who  took 
part  in  the  parade  were  commanded 
to  disperse  by  any  of  the  officials 
named     in     Rev.  _e««itT  of 

Laws,  chap.   211,   §  oommsnat* 

1;  the  offeise  , 
charged,  being  a  riot  at  common 
law,  exists  wholly  independent  of 
the  statute.  State  v.  Russell,  supra. 
Accordingly  the  sixth  request  was 
rightly  refused. 

The  presiding  judge  accurately 
instructed  the  jury  upon  the  issues 
of  law  presented,  and  as  the  rights 
of  the  defendants  seem  to  have  been 
fully  protected,  the  entry  must  be 
exceptions  overruled. 


ANNOTATION. 
Unlawful  parade  as  riot. 


'  There  seems  to  be  comparatively  lit- 
tle directly  on  this  subject. 

It  will  be  seen  that  it  is  held  in  the 
reported  case  (Com.  v.  Frishman, 


ante,  549)  that  where  1,500  people 
have  participated  in  a  common  pur- 
pose by  force  and  violence  to  march 
and  parade  on  a  public  street,  with- 
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out  permission  and  in  violation  of 
law,  that  purpose  having  been  carried 
out,  the  participants  are  guilty  of 
riot. 

In  State  v.  Brazil  (1839)  24  a  C.  L. 
(Rice)  257,  it  was  held  to  be  a  riot 
where  eight  or  ten  disguised  men  at 
night  paraded  the  street  armed,  and 
inarched  backwards  and  forwards 
shooting  guns  or  pistols  and  blowing 
horns  from  9  P.  M.  till  after  midnight, 
arousing  some  people,  especially  fe- 
males, who  were  terrified  thereby. 

In  Reg.  V.  Soley  (1707)  11  Mod.  116, 
88  Eng.  Reprint,  936,  Holt,  Ch.  J.,  said: 
"If  three  come  out  of  an  alehouse  and 
go  armed,  it  is  a  riot." 

In  charging  the  jury  in  a  murder 
case.  King,  F.  J.,  said  that  if  a  meet- 
ing "was  convened  under  a  notification 
to  those  who  attended  it  to  come 
armed;  if,  in  pursuance  of  such  sug- 
gestion, it  was  attended  by  parsons 
armed  with  deadly  weapons;  if  the 
meeting  so  summoned  and  i^ssembled 
adjourned  to  march  in  a  body  to  a 
place  principally  inhabited  by  citizens 
notoriously  opposed  to  its  objects, 
openly  exhibiting  arms,  and  display- 
ing banners  containing  inscriptions 
lacerating  to  the  feelings  of  such  citi- 
zens,— the  assembly  sank  from  the 
dignified  position  of  a  body  of  free- 
men exercising  a  great  constitutional 
right,  into  a  mere  riot"  Com.  v.  Daley 
(1844)  2  Clark  (Pa.)  361. 

In  People  v.  Burman  (1908)  164 
BUch.  150,  26  L.R.A.(N.S.)  251,  117  N. 
W.  589,  it  was  held  upon  trial  of  an 
information  for  carrying  a  red  flag  in 
a  parade  and  thereby  infuriating  the 
public,  in  violation-  of  an  ordinance 
providing  for  the  punishment  of  any 
person  who  shall  make,  aid,  abet, 
countenance,  or  asrist  in  making  any 
riot,  etc.,  that  evidence  was  admissible 
as  to  how  snch  flag  was  regarded  by 
the  public. 

It  may  be  noted  that  ill  Reg.  v. 
Clarkson  (1892)  66  L.  T.  N.  S.  (Eng.) 
297,  17  Cox,  C.  C.  483,  66  J.  P.  375, 
the  court  quashed  a  conviction  for  un- 
lawful assembly  when  nine  members 
of  the  Salvation  Army,  carrying  musi- 
cal instruments,  but  without  use  of 
them  except  two  or  three  beats  of  a 
drum  and  two  or  three  notes  of  a  horn. 


marched  through  a  street  on  Sunday, 
Sunday  processions  accompanied  by 
instrumental  music  being  prohibited, 
although  the  presence  of  the  defend- 
ants caused  jeering,  blows,  and  in- 
sults, by  a  large  crowd,  the  defendants 
not  knowing  that  their  presence  was 
likely  to  lead  to  a  breach  of  the  peace. 
In  Beatty  v.  Gillbanks  (1882)  L.  R.  9 
Q.  B.  Div.  (Eng.)  308,  61  L.  J.  Mag. 
Cas.  N.  S.  117,  47  L.  T.  N.  S.  194,  31 
Week.  Rep.  275,  15  Cox,  C.  C.  138,  46 
J.  P.  789,  it  was  held  that  &  parade 
of  a  Salvation  Army,  the  leaders  know- 
ing that  it  will  probably  bring  on 
riots  and  disturbance  of  the  peace  by 
those  opposed  to  such  a  parade,  is  not 
an  unlawful  assembly. 

In  Re  Frazee  (1886)  63  Mich.  396, 
6  Am.  St.  Rep.  310,  30  N.  W.  72,  Camp- 
bell, Ch.  J.,  in  holding  unconstitu- 
tional an  ordinance  prohibiting  un- 
licensed parades  with  musical  instru- 
ments, banners,  and  flags,  or  with 
singing  and  shouting  (a  Salvation 
Army,  case),  the  court  said:  "It  has 
been  customary,  from  time  imme- 
morial, in  all  free  countries,  and  in 
most  civilized  countries,  for  people 
who  are  assembled  for  common  pur^ 
poses  to  parade  together,  by  day  or 
reasonable  hours  at  night,  with  ban- 
ners  and  other  paraphernalia,  and 
with  music  of  various  kinds.  These 
processions  for  political,  religious, 
and  social  demonstrations  are  resorted 
to  for  the  express  purpose  of  keeping 
up  unity  of  feeling  and  enthusiasm, 
and  frequently  to  produce  some  eflfect 
on  the  public  mind  by  the  spectacle  of 
union  and  numbers.  They  are  a  nat- 
ural product  and  exponent  of  common 
aims,  and  valuable  factors  in  further- 
ing them.  They  are  only  found  to  any 
appreciable  extent  in  places  having 
collected  inhabitants,  for  spectators 
are  generally  as  important  as  mem- 
bers. They  are  among  the  incidental 
conditions  of  city  life,  and  are  as 
much  to  be  expected,  on  suitable  oc- 
casions, as  any  other  public  meetings, 
and  not  necessarily  any  more  danger- 
ous. They  are,  however,  capable  of 
perversion  to  bad  uses,  and,  when  so 
perverted,  may  be  dangerous.  When 
people  assemble  in  riotous  mobs,  and 
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move  for  purposes  opposed  to  private 
or  publie  security^  they  become  unlaw- 
ful, and  their  members  and  abettors 
become  punishable.  These  dangers 
are  as  well  known  as  the  customs 
themselves  are,  and  are  sometimes 
very  great  dangers.  There  may  be 
times  and  occasions  when  such  assem- 


blies may  for  a  while  be  dangerous  in 
themselves,  because  of  inflammable 
conditions  among  the  population.  All 
of  these  things  are  as  ancient  as  the 
law,  and  are  generally  within  reach 
of  the  law,  unless  the  law  itself  is. 
for  the  time,  suspended  by  military 
necessity."  B.  B.  B. 


A.  G.  BECK,  Appt, 

V. 

WILKINS-RICKS  COMPANY. 

Vorth  OartMna  Supreme  Oouft— February  2S,  1990. 

(—  N.  0.  — ,  102  S.  B.  813.) 

Evidence  —  burden  of  proof  — -  negligence  of  repair  man. 

1.  One  seekinff  to  hold  another  liable  for  destruction  by  Are  of  an  auto- 
mobile left  with  him  for  repair  has  the  burden  of  ahowinsr  nefi^gence  on 
his  part 

[See  note  on  this  ^lestion  heginmng  on  page  569.] 


Bailment  —  repair  nan  —  liaUUty 
for  returning  propwty. 

2.  One  with  whom  an  automobile  is 
left  for  repairs  does  not  assume  lia- 
bility as  insurer  and  is  not  liable  for 
the  destruction  of  the  machine  by  fire 
if  he  observed  ordinary  care  for  its 
safe-keeping. 

[See  3  R.  C.  L.  94,  116.] 
—  destruction  by  fire  —  liability. 

8,  One  with  whom  an  automobile  is 
left  for  repairs  is  not  relieved  from 
his  liability  to  return  it  by  its  de- 
struction by  fire,  unless  he  exercised 
ordinary  care  for  its  protection. 

[See  2  R.  C.  ii.  1210.] 

Evidence  —  duty  to  go  forward  with 
proof. 

4.  After  the  owner  of  an  automobile 
left  with  another  for  repair  shows 
that  it  was  destroyed  by  fire  while 
in  the  possession  of  the  repair  man, 
the  latter  must  go  forward  with  evi- 


dence that  he  used  proper  care  in  the 
bailment  in  order  to  escape  liability 
for  the  loss. 

[See  2  R.  C.  Ii.  1210;  3  R.  C.  L.  151- 
153.] 

Bailment  —  failnre  to  return  goods  — 
effect 

5.  Failure  of  a  bailee  to  return  the 
goods  in  good  condition  is  a  breach  of 
the  contract  of  bailment  which,  if  un- 
explained, entitles  the  bailor  to  re- 
cover. 

[See  2  R.  C.  L.  1210;  3  R.  C.  L. 
151.] 

Appeal  —  nonsuit  —  taking  evidence 
as  true. 

6.  Upon  appeal  from  a  nonsuit  in  an 
action  against  a  bailee  for  failure  to 
return  the  property  bailed,  evidence 
tending  to  show  negligence,  with  all 
just  inferences  that  can  be  drawn 
therefrom,  must  be  taken  as  true. 


(Allen,  J.,  dissents.) 


Appeal  by  plaintiff  from  a  nonsuit  granted  by  the  Superior  Court  for 
Lee  County  (Connor,  J.)  in  an  action  brought  to  recover  damages  for  tiho 
destruction  of  his  automobile  by  fire  while  in  defendant's  garage  for  re- 
pairs. Reversed, 
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Statement  by  Clark,  Ch.  J.: 
Action  for  damages  for  the  de- 
struction of  an  automobile  while  in 
the  defendant's  garage  for  repairs. 
It  was  in  evidence  that  the  plaintiff 
carried  his  car  to  the  garage  for 
certain  minor  repairs,  and  was  to 
call  for  it  at  noon,  it  being  under- 
stood that  he  would  need  it  at  that 
time.  When  he  called  for  it  at  that 
time  he  was  told  that  it  would  take 
only  a  short  time  longer,  not  more 
th»i  thirty  minutes.  The  plaintiff 
then  stated  that  he  would  call  for  it 
when  hie  came  back  from  dinner, 
but,  being  delayed,  he  went  at  5 
P.  M..  and  found  his  automobile  torn 
down  and  the  defendant's  em- 
ployees grinding  the  valves,  which 
had  not  been  authorized  by  plain- 
tiff. The  answer  admits  that  the 
machine  was  not  in  such  condition 
that  it  could  be  removed  that  after- 
noon. It  is  alleged  in  the  complaint 
and  admitted  in  the  answer  that 
during  that  night  the  building  was 
destroyed  by  fire,  and  the  car  with 
it.  The  complaint  alleges  the  liabil- 
ity for  negligence,  and  also  for  de- 
parture from  the  terms  of  the  bail- 
ment, and  also  a  promise  to  pay  by 
the  company  after  the  destruction 
of  the  machine.  At  close  of  plain- 
tiff's evidence  the  court  sustained  a 
motion  for  judgment  as  of  nonsuit, 
and  the  plaintiff  excepted  and  ap- 
pealed. 

Messrs.  E.  L,  Gavin,  WiUiams  & 
Williams,  and  Hoyle  &  Hoyle  for 
appellant. 

Messrs.  Seawell  ft  Hilliken,  for  ap- 
pellee: 

A  bailee  £or  hire  is  not  an  insurer 
of  the  property  in  his  possession,  but 
is  only  liable  for  a  failure  to  use 
ordinary  care. 

Henderson  v.  Be&sent,  68  N.  C.  223, 
1  Am.  Neg.  Cas.  925;  Ashford  v.  Pitt- 
man,  160  N.  C.  45,  75  S.  E.  943. 

The  burden  was  on  plaintiff  to  plead 
and  prove  the  existence  of  negligence 
as  the  cause  of  the  fire. 

Levi  V.  Missouri,  E.  &  T.  R.  Go.  157 
Mo.  App.  536,  138  S.  W.  699;  Clafiin  v. 
Meyer,  75  N.  Y.  260,  31  Am.  Rep.  467; 
Kahn  v.  Atlantic  &  N.  C.  R.  Co.  115 
N.  C.  638,  20  S.  E.  169;  Young  v.  Wil- 
mington &  W.  B.  Co.  116  N.  C.  932,  21 
S.  E.  177. 


repair  maB^ 
Unbllltr  for 


llabllltr. 


Clark,  Ch.  J.,  delivered  the  opin- 
ion of  the  court: 

The  defendant  as  bailee  assumed 
liability  of  ordinary  care  for  the 
safe-keeping  and  the  return  of  the 
madiine  to  the  bailor  in  good  condi- 
tion. The  bailee  did  not  assume  lia- 
bility as  insurer,  and  therefore  did 
not  become  liable 
for  the  nonreturn 
of  the  property  in 
good  condition  if  he 
observed  the  ordi- 
nary care  devolved  upon  him  by  rea- 
son of  the  bailment.  If  the  machine 
had  been  injured  or  stolen  or  de- 
stroyed by  fire  while  in  his  custody, 
the  defendant  would  not  be  liable  if 
such  care  had  been  obsery^.  On 
the  other  hand,  the  mere  fact  that 
the  property  had  been  destroyed  by 
fire  or  stolen  did  not  absolve  him. 
from  responsibility, 
any  more  than  he 
would  have  been  ab- 
solved if  it  had  been  injured  in  his 
custody,  unless  he  had  shown  that 
he  had  used  the  care  required  of 
him  by  virtue  of  his  bailment.  The 
burden  of  proving  negligence  was  on 
the  plaintiff,  and  this  burden  does 
not  shift;  but  when  it  was  shown, 
or  admitted,  that  the  machine  was 
not  returned  by  reason  of  its  being 
destroyed  or  stolen,  or  that  it  was 
returned  in  injured  condition,  it  was 
the  duty  of  the  defendant  to  "go 
forward"  with  proof 
to  show  that  it  had  ff^^SrS" 
used  proper  care  pro»N-»e«u- 
in  the  bailment.  ?«»«rr 
Therefore  it  was 
error  for  the  court  to  withdraw  the 
case  from  the  jury,  and  thus  to  hold, 
as  a  matter  of  law,  that  the  defend- 
ant had  exercised  proper  care. 

The  law  is  admirably  summed  np 
and  stated,  upon  a  review  of  all  the 
authorities,  in  6  C.  J.  pp.  1157- 
1160,  as  follows: 

"Sec.  156.  In  an  action  to  recover 
the  bailed  property  the  burden  of 
proof  is  on  the  bailor  to  establish 
the  bailment  and  the  failure  to  re- 
turn the  property  in  accordance 
with  the  contract** 

"Sec  168.  The  rule  is  undoubted 
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that  in  all  actions  founded  upon  neg- 
lifrence,  or  a  culpable  breach  of 
duty,  the  burden  is  on  plaintiff  to 
establish  negligence  by  proof.  This 
principle  is  recognized  by  all  the 
authorities  as  applicable  between 
bailor  and  bailee^  and  the  only  con- 
flict is  on  the  question  whether  the 
loss  of,  or  damage  to,  the  goods 
while  in  the  bailee's  possession 
raises  such  a  presumption  of  negli- 
gence on  his  part  as  to  establish  a 
prima  facie  case  against  him. 

"Sec.  159.  In  some  of  the  older 
decisions  it  was  held  that  the  loss  or 
injury  raised  no  presumption  of  neg- 
ligence. The  bailee  is  not  an  insurer 
of  the  goods,  and  when  they  are 
lost  or  damaged  it  was  said  that 
the  law,  which  never  presumes  any 
man  negligent,  would  rather  attrib- 
ute the  loss  to  excusable  causes.  It 
was  not  enough  for  plaintiff  to  prove 
the  loss  or  injury,  but  it  was  held 
that  he  must  go  further  and  must 
show  that  the  same  had  occurred  by 
defendant's  negligence. 

"Sec.  160.  Modem  Rule:— The 
rule  adopted  in  the  more  modem  de- 
cisions is  that  the  proof  of  loss  or 
injury  establishes  a  sufficient  prima 
facie  case  against  the  bailee  to  put 
him  upon  his  defense.  Where  chat- 
tels are  delivered  to  a  bailee  in  good 
condition  and  are  returned  in  a  dam- 
aged state,  or  are  lost  or  not  re- 
turned at  all,  the  law  presumes  neg- 
ligence to  be  Uie  cause,  and  casts 
upon  the  bailee  the  burden  of  show- 
ing that  the  loss  is  due  to  other 
causes  consistent  with  due  care  on 
his  part.  But  if  the  possession  of 
the  bailee  has  not  been  exclusive  of 
that  of  the  bailor  the  rule  does  not 
apply.  In  order  to  throw  the  bur- 
den of  evidence  upon  the  bailee  it  is 
sufficient  that  the  bailor  has  shown 
damage  to  the  bailed  article  that 
ordinarily  does  not  happen  where 
the  requisite  degree  of  care  is  exer- 
cised." 

The  above  is  sustained  by  the 
almost  uniform  authorities  cited  in 
the  notes  to  the  above,  and  the  rea- 
sons are  thus  summed  up:  "Rea- 
sons of  Rule : — (1)  'Since  the  bailor 
is  generally  at  a  disadvantage  in 


obtaining  accurate  information  of 
the  cause  of  the  loss  or  damage,  the 
law  considers  he  makes  out  a  case 
for  the  application  of  the  rule  of  res 
ipsa  loquitur  by  proof  of  the  bail- 
ment and  the  failure  of  the  bailee  to 
deliver  the  property  on  proper  de- 
mand.* Corbin  v.  Gentry  &  F.  Clean- 
ing &  Dyeing  Co.  181  Mo.  App. 
151,  155,  167  S.  W.  1145.  (2)  'The 
rule  rests  upon  the  consideration 
that  where  the  bailee  has  exclusive 
possession  the  facts  attending  loss 
or  injury  must  be  peculiarly  within 
his  own  knowledge.  Besides,  the 
failure  to  return  the  property,  or  its 
return  in  an  injured  condition,  con- 
stitutes the  violation  of  a  contract, 
and  it  devolves  upon  the  bailee  to 
excuse  or  justify  the  breach.'  Nutt 
V.  Davison,  54  Colo.  586,  588,  44 
L.R.A..(N.S.)  1170,  131  Pac.  391. 
(3)  'The  rule  is  founded  in  neces- 
sity and  upon  the  presumption  that 
a  party  who,  from  his  situation,  has 
peculiar,  if  not  exclusive,  knowledge 
of  facts,  if  they  exist,  is  best  able  to 
prove  them.  If  the  bailee,  to  whose 
possession,  control,  and  care  the 
goods  are  intmsted,  will  not  ac- 
count for  the  failure  or  refusal  to 
deliver  them  on  demand  of  the  bail- 
or, the  presumption  is  not  violent 
that  he  has  been  wanting  in  dili- 
gence, or  that  he  may  have  wrong- 
fully converted  or  may  wrongfully 
detain  them ;  or,  if  there  be  injury  to 
or  loss  of  them  during  the  bailment, 
it  is  but  just  that  he  be  required  to 
show  the  circumstances,  acquitting 
himself  of  the  want  of  diligence  it 
was  his  duty  to  bestow.'  Davis  v. 
Hurt,  114  Ala.  146, 150,  21  So.  469, 
quoted  in  Hackney  v.  Perry,  152 
Ala.  626,  633,  44  So.  1031." 

In  6  C.  J.  Ii60,  the  conclusion 
from  the  long  list  of  authorities  and 
citations  in  the  notes  is  thus 
summed  up:  "The  burden  of  proof 
of  showing  negligence  is  on  the 
bailor,  and  remains  on  him  through- 
out the  trial.  The  presumption 
arising  from  the  injury  to  the  goods 
or  failure  to  redeliver  is  sufficient  to 
satisfy  this  burden  and  make  out  a 
prima  facie  case  against  the  bailee ; 
but  the  bailee  may  overcome  this 
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presumption  by  showing  that  the 
occurred  through  some  cause 
consistent  with  due  care  on  his 
part." 

This  summing  up  is  based,  among 
other  citations,  upon  the  very  clear 

statement  of  this  court  by  Walker, 
J.,  in  Hanes  v.  Shapirq,  168  N.  C.  31. 
84  S.  E.  37,  in  which,  after  stating 
that  some  of  the  old  authorities 
were  somewhat  different,  Walker, 
J.,  says:  "But  the  better  opinion, 
sapported  by  the  weight  of  author- 
ity, holds  that  while  the  burden  of 
proving  negligence  rests  upon  the 
plaintiff  and  does  not  shift  through- 
out the  trial,  the  burden  of  proceed- 
ing does  shift;  and  that  where  the 
plaintiff  has  shown  that  the  bailee 
received  the  property  in  good  condi- 
tion and  failed  to  return  it,  or  re- 
turned it  injured,  he  has  made  out  a 
prima  facie  case  of  negligence." 

He  further  says  (168  N.  C.  32) 
*TJnless  the  bailee  overcomes  this 
prima  facie  case  by  satisfying  the 
jury  that  the  loss  or  damage  was 
consistent  with  the  absence  of  fault 
OD  his  part,  the  plaintiff  may  pre- 
YaU." 

And  he  further  says  (168  N.  C. 
33) :  "But  those  rules  are,  of  course, 
rabject  to  the  qualification  that  the 
bailee  is  bound,  in  all  proper  in- 
stances, when  intrusted  with  the 
bailee's  property,  to  exerdse  due 
care  with  respect  to  the  subject." 

This  entitled  the  plaintiff  to  have 
the  facts  of  this  case  submitted  to 
the  jury.  The  authorities  to  the 
above  effect  are  numerous,  and  the 
more  recent  authorities  are  uniform 
to  that  effect. 

While  the  destruction  or  loss  of 
property  is  not  conclusive  of  negli- 
gence, the  failure  to  return  the 
property  does  devolve  upon  the  de- 
fendant the  burden  of  going  for- 
ward with  proof  to  show  that  it  dis- 
-*«tr  to  CO  charged  its  duty  of 
(•rw»rd  witb  requisite  care  of  the 
property  while  in 
its  custody.  It  would  be  singular  if 
the  mere  fact  that  the  property  was 
iJestroyed  or  stolen  or  injured  Was 
conclusive  that  the  bailee  had  exer- 
cised proper  care.   It  had  the  best 


IQt  B.  E.  sia.) 

knowledge  of  the  facts,  and  if  proof 
thereof  was  not  forthcoming,  the 
presumption  is  that  it  could  not 
produce  it. 

To  the  same  effect  are  the  other 
textbooks  and  authorities.  In  S 
R.  C.  L.  151  (Bailment,  §  74) ,  when 
explaining  the  apparent  conflict  of 
the  later  vrith  the  older  cases  on 
this  point  as  due  to  the  confusion  be- 
tween **the  burden  of  the  proof"  and 
"duty  of  going  forward,"  it  is  said: 
'The  general  rule,  at  least  in  the 
United  States,  seems  to  be  that 
where  a  bailor  alleges  and  proves 
simply  the  delivery  of  the  property 
to  the  bailee  and  the  latter's  failure 
to  return  it  on  demand,  a  prima 
facie  case  is  made  out  against  the 
bailee." 

In  3  R.  G.  L.  p.  152,  §  75,  it  is  said 
that  there  are  authorities  which 
support  the  broad  doctrine  that  "the 
burden  of  proving  freedom  from 
negligence  by  a  preponderance  of 
the  evidence,  where  the  property  is 
dalhaged  or  destroyed,  ...  is 
on  the  bailee,  although  ii  would 
seem  that  some  of  the  cases  con- 
taining language  which  in  itself 
might  indicate  such  a  doctrine  must^ 
in  view  of  other  decisions  in  the 
same  state,  be  taken  simply  as  au- 
thority for  the  proposition  that,  in 
case  of  injury  to  or  loss  of  the  proi>- 
erty,  the  burden  of  overcoming  a 
presumption  of  negligence  rests  on 
the  bailee." 

In  2  R.  C.  L.  1210  (Automobiles, 
§  46),  it  is  said:  "It  may  be  ac- 
cepted as  settled  that  persons  oper- 
ating a  garage  are  required  to  exer- 
cise reasonable  care  to  protect  and 
preserve  automobiles  placed  in  their 
custody  for  storage  or  repairs,  and 
if  an  automobile  so  placed  is  injured 
or  destroyed  on  account  of  negli- 
gence of  the  garage  keeper  or  hiet 
servants  while  acting  within ,  the 
scope  of  their  authority,  the  garage 
keeper  is  liable  therefor.  .  .  .  On 
proof  of  the  delivery  of  a  cai*  into  a 
garage,  ...  if  the  garage  keep- 
er is  unable,  by  reason  of  the  de- 
struction of  a  car,  to  make  return 
thereof,  the  burden  is  east  on  hina 
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to  show  that  the  car  was  not  de- 
stroyed by  his  negligence." 

In  Hale  on  Bailments,  p.  241,  it 
is  said  that  "a  failure  or  refusal  by 
a  warehouseman  to  deliver  on  de- 
mand goods  intrusted  to  him,  or  a 
return  of  the  goods  in  a  damaged 
condition,  is  prima  facie  evidence  of 
negligence  sufficient  to  cast  upon 
him  the  burden  of  accounting  for 
nondelivery.  In  other-  words,  the 
burden  of  proving  negligence  rests 
on  plaintiff  throughout,  but  the 
weight  of  evidence  may  shift" — cit- 
ing authorities. 

It  is  further  said  that  "the  bur- 
den of  the  proof  does  not  shift,  but 
the  failure  to  return,  or  the  destruc- 
tion or  injury  of  the  property,  is 
such  prima  facie  evidence  of  negli- 
gence that  there  devolves  upon  the 
bailee  the  duty  of  going  forward 
with  proof  that  he  exercised  proper 
care." 

This  is  simply  another  way  of 
saying  that  the  foilure  to  return  the 
goods  in  good  condition  is  a  breach 
of  the  contract  of  bailment,  which. 
Bailment-  unexplamcd,  en- 

tenure  to  rctan  titlcs  the  bailor  to 
«oo4^«eot.  recover,  and  that 
when  the  bailee  claims  that  the 
property  has  been  destroyed  or 
stolen  or  injured  without  any  fault 
on  its  part,  it  is  called  on  to  put  on 
some  proof  of  the  circumstances 
thereof.  These  occurrences  being 
out  of  the  ordinary  course  of  events, 
and  the  facts  being  peculiarly  in  the 
knowledge  of  the  bailee,  are  suf- 
ficient evidence  ^of  negligence  to 
carry  the  case  to  the  jury. 

The  whole  subject  is  exhaustively 
discussed  in  the  text  and  notes  to  6 
€.  J.  and  R.  C.  L.  above  cited,  and 
we  think  the  present  doctrine  on 
the  subject  and  the  reason  of  the 
thing  are  nowhere  more  clearly  set 
out  than  in  the  quotation  from 
Hanes  v.  Shapiro,  above  set  out  in 
Corpus  Juris,  from  the  opinion  of 
Mr.  Justice  Walker,  which  we  think 
states  accurately  the  correct  conclu- 
sion. 

It  would  be  a  singular  proposition 
if  the  plaintiff,  who  has  intrusted 
jhis  property  to  the  care  of  the  de- 


fendant, should  find  ttiA  latter  ino- 
tected  from  liability  for  loss  of  or 
injiuy  to  the  property  without  any 
proof  of  the  discharge  of  his  du^ 
as  bailee,  though  such  evidence  is 
in  his  special  knowledge,  unless  the 
plaintiff  (who  is  often  a  stranger) 
shall  grope  around  among  the  de- 
fendant's employees  to  find  evi- 
dence of  the  negligence  of  their  em- 
ployer or  of  their  coemployees.  The 
destruction  or  theft  of  the  property, 
or  injury  thereof,  not  being  in  the 
ordinary  course,  calls  upon  the 
bailee  to  explain  it,  just  as  a  col- 
lision or  derailment~is  prima  facie 
negligence  which  carries  the  case  to 
the  jury.  Marcom  v.  Raleigh  &  A. 
Air  Line  B.  Co.  126  K.  C.  200,  35  S. 
E.  423,  and  citations  in  annotated 
edition. 

In  this  case  there  was  some  ad- 
ditional evidence  tending  to  show 
negligence;  among  others,  the  fact 
that  there  was,  on  the  day  the 
machine  was  left  in  the  garage,  re- 
mains of  half-smoked  cigarettes 
lying  around,  and  that  after  the  fire 
the  representative  Appe»i- 
of  the  defendant  mo««wit— t«ki»» 
promised  to  pay  for  •''»*"~  " 
the  loss  of  the  machine.  This  evi- 
dence must  be  taken  as  true  upon  a 
nonsuit,  with  all  just  inference  that 
can  be  drawn  therefrom,  as,  for  in- 
stance, that  the  agent  of  th^  com- 
pany had  information  that  negli- 
gence caused  the  fire. 

We  need  not,  however,  discuss 
(as  the  case  goes  back  for  a  new 
trial)  whether  the  defendant  is 
bound  by  such  promise,  for  the  au- 
thority of  the  party  making  such 
agreement  is  not  fully  brought  out 
in  the  evidence.  For  the  same  rea- 
son, also,  we  need  not  consider  the 
exceptions  by  the  plaintiff  to  the 
evidence. 

It  is  snflScient  to  say,  upon  the 
above  authorities,  that  the  failnre 
of  the  bailee  to  return  the  property, 
with  the  admission  that  it  has  been 
burned,  made  out  a  prima  facie  case^ 
which  devolved  upon  the  defendant 
the  duty  of  going  forward  with 
proof  that  it  had  discharged  its 
duty  of  proper  care  while  intnuted 
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with  the  custody  of  the  plaintiff's 
automobile.  Upon  the  evidence, 
this  was  the  proper  suhject  of  in- 
quiry which  the  plaintiff  was  enti- 
tled to  have  investigated  by  the 
jury. 

The  judgment  of  nonsuit  la  ra- 

varsed,  "  " 

Allen,  J.,  dissenting: 

The  plaintiff  delivered  his  automo- 
bile to  the  defendant  to  be  repaired 
in  its  garage,  and  it  was  destroyed 
by  fire.  There  is  no  evidence  as  to 
the  origin  of  the  fire,  or  of  negli- 
genee  on  the  part  of  the  defendant. 
I  think  the  rule  applicable  to  these 
facts  is  correctly  stated  by  Asso- 
ciate Justice  Walker  in  Hanes  v. 
Shapiro,  168  N.  C  31,  84  S.  E.  37, 
as  follows :  "But  the  better  opinion, 
supported  by  the  weight  of  author- 
ity, holds  that  while  the  burden  of 
proving  negligence  rests  upon  the 
plaintiff,  and  does  not  shift  through- 
out the  trial,  the  burden  of  proceed- 
ing does  shift;  and  that  where  the 
plaintiff  has  shown  that  the  bailee 
received  the  property  in  good  condi- 
tion and  failed  to  return  it,  or  re- 
turned it  injured,  he  has  made  out 
a  prima  facie  case  of  negligence. 
'When  he  has  shown  a  situation 
which  could  not  have  been  produced 
eicept  1^  the  operation  of  abnormal 
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causes,  the  onus  rests  upon  the  de- 
fendant to  prove  that  the  injury  was 
caused  without  his  fault/  Res  ipsa 
loquitur.  Unless  the  bailee  over- 
comes this  prima  facie  case  by  satis- 
fying the  jury  that  the  loss  or  dam- 
age was  consistent  with  the  absence 
of  fault  on  his  part,  the  plaintiff 
may  prevaSL  Where  the  bailee 
mi&es  Buch  showing,  however,  as 
where  It  appears  that  the  property 
was  stolen  or  injured  by  vis  major, 
the  burden  of  proceeding  shifts  back 
to  the  plaintiff,  and  he  must  show 
that  the  bailee  was  negligent  in  ex- 
posing the  property  to  risk  of  harm, 
or  in  failing  to  avoid  the  dang^ 
after  it  was  known.  In  other  words, 
the  weight  of  the  evidence  may  be 
in  favor  first  of  one  party  and  then 
the  other,  but  the  burden  of  estab- 
lishing the  issue  in  his  favor  rests 
on  plaintiff  throughout.  Hale, 
Bailm.  pp.  31  &  32." 

It  is  not  disputed  that  the  automo- 
bile was  destroyed  by  fire,  vis  major, 
and,  if  so,  the  prima  facie  case  made 
by  showing  delivery  and  failure  to 
return  was  destroyed,  and  he  could 
not  recover  without  furnishing  evi- 
dence of  negligence^  which  he  has 
failed  to  do. 

As  it  appears  to  me,  the  judg- 
ment of  nonsuit  ought  to  be  sus- 
tained. 


ANNOTATION. 

Rramptiott  and  borden  of  procrf  where  sdbjed  of-bailmenl'  U  destroyed  or 

damaged  by  fire. 


I.  Introduction,  559. 
n.  Burden  of  proof: 

a.  In  general,  661. 

b.  Under  statates,  668. 

I,  IrUrodueHon, 

The  note  does  not  purport  to  Include 
carrier  cases  except  those  dealing  with 
questions  of  preaumption  and  burden 
of  proof  conunon  to  carriers  and 
bailees  generally,  so  that,  as  a  rule, 
cases  involving  carriers  are  included 
uly  where  the  responsibility  of  the 
carrier  was  that  of  warehouseman. 
Kor  does  the  note  include  such  cases 
u  Ulaod  V.  Chicago,  H.  ft  St  P.  R. 


III.  Presumptions;  dnty  to  "go  forward'^ 

with  the  evidence,  669. 

IV.  Knle  as  affected  by  pleadings  or  form 

<^  action,  675. 

Co.  (1885)  —  Iowa,  — ,  28  N.  W.  390, 
which  deal  merely  with  the  degree  of 
care  on  the  part  of  the  bailee  to.guard 
the  property  against  fire. 

The  'questions  under  annotation  as 
to  the  burden  of  proving  negligence 
and  as  to  presumptions  of  negligence, 
where  the  subject-matter  of  the  bail- 
ment is  destroyed  by  fire,  are  not  free 
from  difficulty,  due  in  part  to  differ- 
ences of  opinion  of  the  different 


Digitized  by 


Google 


560  AMERICAN  LAW  REPORTS,  ANNOTATED.         [9  A.L.R. 


courts*  but  more  especially  to  confu- 
sion in  the  use  of  the  phrase  "burden 
of  proof,"  and  to  the  fact  that  there  is 
usually  some  evidence  as  to  the  cir- 
cumstances of  the  fire,  and  the  ques- 
tion whether  negligence  may  be  pre- 
sumed from  the  fact  of  the  fire  arises 
in  connection  with  the  circumstances 
of  the  particular  case.  The  terms 
"burden  of  proof*  and  "going  for- 
ward" with  the  evidence  are,  of  course, 
quite  distinct,  when  properly  used,  a 
duty  to  go  forward  with  the  evidence 
frequently  resting  on  one  who  does 
not  have  the  ultimate  burden  of  proof. 

The  rule  seems  to  be  well  settled 
that  a  prima  facie  case  is  ordinarily 
made  out  for  the  bailor  when  he 
proves  the  bailment  and  a  failure  to 
return  the  property  on  demand.  The 
duty  then  devolves  on  the  bailee  to 
"go  forward"  with  evidence  to  rebut 
this  prima  facie  case.  The  important 
question  for  the  purposes  of  this  note 
would  seem  to  be  whether  proof  of  de- 
struction by  fire  is  in  itself  sufiicient 
in  rebuttal,  or  whether  an  inference 
may  be  drawn  from  the  mere  fact  of 
the  fire  that  the  bailee  was  negligent, 
imposing  on  the  bailee  the  duty  of  pro- 
ducing evidence  as  to  the  circum- 
stances of  the  fire  suflBcient  to  show, 
at  least  prima  facie,  that  he  exer- 
cised due  care.  If  no  such  inference 
arises*  as  the  majority  of  the  eases 
holds,  then  it  would  seem  that,  the 
failure  to  return  the  property  being 
accounted  for  by  a  cause  not  in  itself 
tending  to  show  negligence,  the  bail- 
or's prima  facie  case  disappears  and 
he  still  has  the  duty  of  going  forward 
with  the  evidence,  as  at  first,  to  prove 
that  the  loss  was  due  to  the  bailee's 
negligence.  This  is  Hhe  view  sus- 
tained, apparently,  by  the  weight  of 
authority. 

It  must  be  apparent  that»  on  the 
question  under  consideration,  cases  of 
loss  by  other  causes  than  by  fire, 
while  valuable  sometimes  for  argu- 
mentative purposes,  are  by  no  means 
conclusive  authority.  Losses  by  theft 
would  appear  to  be  closely  analogous. 
But  the  cause  of  the  loss,  if  such  as  in 
its  very  nature  usually  oecnrs  only 
through  the  bailee's  negligence,  may 
clearly  be  insufficient  to  rebut  the 
bailor's  prima  facie  case.    For  in- 


stance, in  an  action  against  a  ware- 
houseman to  recover  damages  to  goods 
caused  by  the  collapse  of  the  ware- 
house, the  court  in  Kaiser  v.  Latimer 
(1899)  40  App.  Div.  149,  57  N.  Y. 
Supp.  833,  in  holding  that  the  com- 
plaint was  erroneously  dismissed  at 
the  conclusion  of  the  plaintiff's  evi- 
dence, since  the  collapse  of  the  ware- 
house from  no  external  violence  made 
out  a  prima  facie  case  requiring  sub- 
mission to  the  jury  of  the  question  of 
negligence,  said:  "The  accident 
which  caused  the  loss  here  is  of  a 
different  character  from  that  of  fires 
or  thefts  by  burglary.  Fires  are  very 
numerous,  especially  in  cities.  .  .  . 
Though  at  times  occasioned  by  negli- 
gence, it  is  in  vei-y  many  cases  im- 
possible to  discover  their  origin,  and 
often,  when  discovered,  it  appears 
that  the  fires  were  not  occasioned  by 
fault  or  negligence  on  the  part  of  any- 
one. It  is  almost  equally  difficult  to 
guard  against  thefts  and  burglaries. 
But  the  collapse  or  fall  of  a  building 
from  no  external  violence,  nor  earth-  « 
quake  or  similar  cause,  is  almost  in- 
variably the  result  of  negligence, 
either  in  the  construction  of  the 
building  or  in  overloading  it.  It  is  so 
exceptional  an  occurrence  that  it  is 
di£Bealt  to  imagine  a  ease  to  which 
the  rule  'res  ipsa  loqiiitur'  would  more 
forcibly  apply." 

See  also  Noel  de  Go.  v.  Schuur  (1918) 
140  Tena.  246, 204  S.  W.  632,  where  the 
court  distinguishes,  as  respects  the 
burden  of  proof,  between  cases  where 
the  property  bailed  was  lost  by  fire 
or  theft  while  in  the  possession  of  the 
bailee,  and  a  case  where  perishable 
goods  were  damaged  while  in  cold 
storage. 

A  distinction  should  be  observed  be- 
tween the  question  of  burden  of  prov- 
ing negligence  and  burden  of  proving 
that  the  property  was  in  fact  de- 
stroyed by  fire.  While  the  bailee,  on 
the  latter  question,  may  have  the  bur- 
den of  proof,  it  does  not  follow  neces- 
sarily that  the  burden  of  proof  as  to 
negligence  is  upon  him.  See  Stone  v. 
Case  (1912)  34  Okla.  6.  43  L.RJl. 
(N.  S.)  1168,  124  Pac.  960.  In  this 
case  the  court  approved  the  rule  that 
the  bailee  has  the  burden  of  proving 
an  afiirmative  defense  set  up  by  him 
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that  the  property  was  destroyed  by 
fire,  although  holding  that  the  ulti- 
mate burden  of  proving  facts  necessa- 
ry to  recovery  was  on  the  plaintiff, 
the  bailor. 

And  the  question  of  burden  of  proof 
that  the  property  was  in  fact  burned 
arose  in  Marshall  v.  Andrews  (1899) 
8  N.  D.  364,  79  N.  W.  851,  where  the 
plaintiff  delivered  wheat  at  the  de- 
fendant's warehouse  for  storage. 
More  than  a  month  later  the  ware- 
house, with  its  contents,  was  de- 
stroyed by  fire.  The  plaintiff,  after 
demand  and  refusal  to  redeliver  the 
property,  brought  an  action  for  its 
delivery  or  for  its  value.  The  answer 
set  up  the  destruction  of  the  ware- 
house and  the  plaintiff's  wheat  by 
fire,  and  the  reply,  while  admitting 
the  destruction  of  the  warehouse,  de- 
nied that  the  plaintiff's  wheat  was 
therein  at  the  time.  It  was  held  that 
the  liurden  of  proof  that  the  property 
had  been  destroyed  by  fire  was  on  the 
defendant,  especially  in  view  of  the 
custom  of  shipping  out  grain  soon  aft- 
er arrival.  But  irrespective  of  this 
custom,  the  burden  of  proof  that  the 
property  was  destroyed,  it  was  held, 
rested  on  the  bailee. 

In  this  connection  It  may  be  ob- 
served that  the  bailee's  proof  that  the 
property  bailed  has  been  in  fact  de- 
stroyed by  fire  will  ordinarily,  it 
seems,  disclose  something  as  to  the 
eireumstances  of  the  fire,  as,  for  in- 
stance, whether  the  building  in  which 
the  property  was  stored  was  burned, 
or  only  the  contents,  and  these  addi- 
tional circumstances  may  either  aid  or 
tend  to  repel  the  inference  of  a  non- 
negligent  origin.  Thus,  in  Interna- 
tional Film  Traders  v.  Shapiro  (1914) 
160  N.  Y.  Supp.  96,  it  was  held  error 
to  dismiss  an  action  for  damages  for 
loss  of  a  moving  picture  film  which 
the  defendant,  as  bailee,  failed  to  re- 
turn, on  the  defendant's  mere  allega- 
tion that  the  film  had  been  destroyed 
by  fire  by  reason  of  its  defective  con- 
dition, without  evidence  even  that  a 
fire  had  occurred  or  that  the  film  had 
been  destroyed,  since  the  prima  facie 
ease  made  by  the  plaintiff  in  proving 
that  the  film,  when  delivered  to  the 
defendant,  was  in  good  condition,  and 
9  A.I'.R.^— 86. 


was  not  returned,  had  not  been  rebut- 
ted by  the  bailee,  who  should  have 
proved  that  it  had  been  destroyed 
without  his  negligence. 

Of  course,  the  bailee's  mere  allega- 
tion, without  proof,  that  he  is  unable 
to  return  the  property  because  it  has 
been  destroyed  by  fire,  will  not  ex- 
cuse him  from  liability.  In  view  of 
the  fact  that  the  bailee  has  the  burden 
of  proving  that  the  property  was  in 
fact  destroyed  by  fire,  and  that  to  do 
so  he  must  ordinarily  prove  something 
as  to  the  nature  of  the  fire,  and  that 
his  proof  usually  shows  prima  facie 
that  the  fire,  if  it  originated  on  his 
premises,  was  of  unknown  or  at  least 
uncertain  origin,  there  seems  to  be  less 
injustice  than  would  otherwise  appear 
in  the  rule,  supported  by  the  majority 
of  the  cases,  that  the  .bailor  has  the 
burden  of  proving  negligence  of  the 
bailee,  and  that  no  presumption  or 
inference  of  negligence  arises  from 
the  mere  fact  of  the  fire. 

II.  Burden  of  proof. 
a.  In  general. 

See  in  this  connection,  as  to  the  dis- 
tinction between  burden  of  proof  as 
to  negligence  and  burden  of  proof 
that  the  property  was  destroyed  by 
fire,  supra,  I. 

Using  the  term  "burden  of  proof 
in  the  sense  of  ultimate  burden  of  es- 
tablishing facts  necessary  to  recov- 
ery, and  not  in  the  sense  merely  of  a 
duty  to  "go  forward"  with  the  evi 
dence,  the  authorities  in  general  hold 
that  the  burden  of  proof  to  establish 
negligence  on  the  part  of  the  bailee, 
where  the  property  Is  destroyed  by 
fire,  is  on  the  bailor. 

United  States. — De  Grau  v.  Wilson 
(1888)  17  Fed.  698,  affirmed  in  (1884) 
22  Fed.  560;  Strauss  v.  Wilson  (1883) 
17  Fed.  701. 

Alabama. — Seals  v.  Edmondaon 
(1882)  71  Ala.  509;  Bricken  v.  Sikes 
(1915)  14  Ala.  App.  187^  68  So.  801. 

Arkansas.— St.  Louis,  I.  M.  &  S.  R. 
Co.  V.  Bone  (1889)  62  Ark.  26, 11  S.  W. 
958;  Kansas  City,  Ft.  S.  ft  M.  R.  Co. 
V.  Sharp  (1897)  64  Ark.  115,  40  S.  W. 
781;  James  v.  Orrell  (1900)  68  Ark. 
284,  82  Am.  St.  Rep.  293,  57  S.  W.  931. 
See  also  Little  Rock,  M.  R.  &  T.  R.  Co. 
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V.  Talbot  (1882)  39  Ark.  523  (action 
against  carrier  exempted  by  contract 
from  loss  by  fire). 

California.— Wilson  v.  Southern  P. 
R.  Co.  (1882)  62  Cal.  164  (see  other 
California  cases  under  IV.  infra) . 

Illinois. — Standard  Brewery  v. 
Hales  &  C.  Malting  Co.  (1897)  70  111. 
App.  363,  affirmed  in  (1898)  171  111. 
602,  49  N.  E.  507;  Chicago,  R.  I.  &  P. 
R.  Co.  V.  Kendall  (1897)  72  111.  App. 
106;  Ford  Motor  Co.  v.  Osburn  (1908) 
140  111.  App.  633;  Bryan  v.  Chicago  & 
A.  R.  Co.  (1912)  169  III.  App.  181; 
Nichols  T.  Union  Stock  Yards  &  Trans- 
it Co.  (1915)  193  111.  App.  14. 

Iowa. — Denton  v.  Chicago,  R.  I.  &  P. 
R.  Co.  (1879)  52  Iowa,  161,  35  Am. 
Rep.  263,  2  N.  W.  1093;  Hunter  v. 
Ricke  Bros.  (1905)  127  Iowa,  108,  102 
N.  W.  826,  18  Am.  Neg.  Rep.  68. 

Louisiana. — McGuUom  v.  Porter 
(1866)  17  La.  Ann.  89. 

Maine. — Dinsmore  v.  Abbott  (1896) 
89  Me.  373.  36  Atl.  621;  Sanford  v. 
Kimball  (1910)  106  Me.  355,  138  Am. 
St.  Rep.  345,  76  Atl.  890  (rule  ap- 
proved). 

Blaesachusetts.— Cox  v.  Central  Ver- 
mont R.  Go.  (1898)  170  Mass.  129,  49 
N.  E.  97. 

Missiaalppi — Meridian  Fair  &  Ex- 
position Asao.  V.  North  Birmingham 
Street  R.  Co.  (1893)  70  Miss.  808,  12 
So.  555;  Yazoo  &  M.  Valley  R.  Co. 
Hughefi  (1908)  94  Miss.  242,  22 
L.R.A.(N.S.)  975,  47  So.  662. 

New  York. — Lamb  v.  Camden  &  A. 
R,  &  Transp.  Co.  (1871)  46  N.  Y.  271, 
7  Am.  Rep.  327;  J.  Russell  Mfg.  Co.  v. 
New  Haven  S.  B.  Go.  (1872)  60  N.  Y. 
121;  CUflin  v.  Meyer  (1878)  76  N.  Y. 
260,  81  Am.  Rep.  467  (rule  approved)  ; 
Draper  v.  Delaware  &  H.  Canal  Co. 
(1889)  118  N.  Y.  118,  23  N.  E.  131; 
Stewart  v.  Stone  (1891)  127  N.  Y.  500, 
14  L.R.A.  215,  28  N.  E,  595;  Labowitz 
V.  Frankfort  (1893)  4  Miac.  275,  23 
N.  Y.  Supp.  1038,  1  Am.  Neg.  Caa.  916; 
Liberty  Ins.  Co.  v.  Central  Vermont 
R.  Co.  (1897)  19  App.  Div.  609,  46  N. 
Y.  Supp.  676;  Grieve  v.  New  York  G, 
&  H.  R.  R.  Co.  (1898)  25  App.  Div.  618. 
49  N.  Y.  Supp.  949;  Allen  v.  Fulton 
Motor  Car  Co.  (1911)  71  Misc.  190, 128 
N.  Y.  Supp.  419.  See  also  Cochran  v. 
Dinsmore  (1872)  49  N.  Y.  249  (carrier 


under  fire  exception  clause) ;  Whit- 
worth  v.  Erie  R.  Co.  (1882)  87  N.  Y. 
413  (same) ;  Sutro  v.  Fargo  (1876)  9 
Jones  &  S.  231  (same). 

North  Carolina. — Kahn  v.  Atlantic 
&  N.  C.  R.  Co.  (1894)  115  N.  C.  638, 
20  S.  E.  169;  Lyman  v.  Southern  R.  Co. 
(1903)  132  N.  C.  721,  44  S.  E.  560; 
Eley  V.  Atlantic  Coast  Line  R.  Co. 
(1914)  165  N.  C.  78,  80  S.  E,  1064; 
Hanes  v.  Shapiro  (1914)  168  N.  C.  24, 
84  S.  E.  33;  J.  L.  Hemphill  &  Co.  v. 
Southern  R.  Co.  (1915)  170  N.  C.  464, 
87  S.  E.  836;  Beck  v.  Wilkins-Ricks 
Co.  (reported  herewith)  ante,  564. 

Oklahoma.— Stone  v.  Caae  (1912)  34 
Okla.  5,  43  L.R.A.(N.S,)  1168,  124  Pac. 
960 ;  Standard  Marine  Ins.  Co.  v. 
Traders  Compress  Co.  (1916)  46  Okla. 
366,  148  Pac.  1019. 

Pennsylvania. — Famham  v.  Camden 
ft  A.  R.  Co.  (1867)  65  Pa.  53;  National 
Line  S.  S*  Co.  v.  Smart  (1884)  107  Pa. 
492;  Tower  v.  Grocers  Supply  &  Stor- 
age Co.  (1893)  169  Pa.  106,  28  Atl. 
229;  Light  v.  Miller  (1909)  38  Pa. 
Super.  Ct.  408. 

Tmnessee. — ^Lancaster  Mills  Mw- 
chants'  Cotton-Fresa  ft  Storage  C^. 
(1890)  89  Tenn.  1,  24  Am.  St  Rep.  686, 
14  S.  W.  317;  Noel  &  Co.  v.  Schuur 
(1918)  140  Tenn.  245,  204  S.  W.  632 
(obiter) .  See  also  Louisville  &  N.  R. 
Co.  V.  Manchester  Mills  (1890)  88 
Tenn.  668,  14  S.  W.  314. 

Texas. — Texas  &  P.  R.  Co.  v.  Morse 
(1883)  1  Tex.  App.  Civ.  Cas.  (White 
&  W.)  179;  Texas  &  P.  R.  Co.  v.  Capps 
(1883)  2  Tex.  App.  Civ.  Cas.  (Will- 
son)  35;  Texas  &  P.  R.  Co.  v.  Wever 
(1885)  3  Tex.  App.  Civ.  Cas.  (Will- 
son)  85;  Thornton  v.  Daniel  (1916) 

—  Tex.  Civ.  App.  185  S.  W,  685; 
Anurican  Exp.  Co.  v.  Duncan  (1917) 

—  Tex.  Civ.  App.  — ,  193  S.  W.  411. 
The  fact  that  in  some  of  the  authori- 
ties above  cited  the  "burden  of  proof' 
is  spoken  of  as  shifting,  and  that  the 
court  did  not  limit  the  use  of  the  term 
directly  to  the  meaning  herein  at- 
tached to  it,  does  not,  apparently, 
necessarily  impair  the  authority  of  the 
case  on  the  above  proposition. 

The  burden  of  proof,  it  was  said  in 
Liberty  Ins.  Co.  v.  Central  Vermont  R. 
Co.  (1897)  19  App.  Div.  509,  46  N.  Y. 
Supp.  676,  supra,  is  on  the  plaintiff 
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who  alleges  negligence  against  a  ware- 
houseman, if  the  latter  accounts  for 
his  failure  to  deliver  tlie  goods  by 
showing  their  destruction  by  fire,  and 
the  burden  is  never  shifted;  so  that 
while  a  demand  and  a  refusal  to  de- 
liver, if  unexplained,  are  sufficient 
prima  facie  to  show  negligence,  if  it 
appears  either  in  the  plaintiff's  or  de- 
fendant's proof  that  the  goods  were 
lost  by  fire,  the  evidence  must  show 
that  the  fire  arose  from  the  warehouse- 
man's negligence. 

And  where  it  appeared,  in  an  action 
against  a  railway  company  ware- 
houseman for  goods  destroyed  by  fire  at 
destination,  that  the  railway  company 
was  in  no  manner  responsible  for  the 
origin  of  the  fire,  which  started'  some 
blocks  away  from  the  place  where  the 
property-  was  located,  but  there  was 
no  evidence  to  show  whether  proper 
watchman  service  was  provided,  it  was 
held  in  Chicago,  R.  I.  &  P.  R.  Co.  v. 
Kendall  (1897)  72  Uh  App.  105,  supra, 
that  the  burden  to  show  affirmatively 
that  the  defendant  was  guilty  of  neg- 
ligence was  on  the  plaintiff. 

In  Texas  &  P.  R.  Co.  v.  Capps  (1883) 
2  Tex.  App.  Civ.  Cas.  (Willson)  35,  su- 
pra, it  was  said:  "Where  goods  in  the 
care  of  a  warehouseman  are  destroyed 
by  fire,  and  this  fact  is  shown,  the 
warehouseman  is  not  liable  for  the 
loss  of  the  goods  unless  it  be  proved 
that  the  loss  was  occasioned  by  the 
neglect  of  the  warehouseman,  hia 
agents,  employees,  or  servants,  and 
the  burden. of  proving  such  negligence 
devolves  upon  the  plaintiff." 

And  in  an  action  against  a  railroad 
company  holding  goods  as  warehouse- 
man, for  the  value  of  the  goods  de- 
stroyed by  a  fire  which  consumed  the 
warehouse  and  its  contents,  the  court 
in  Texas  &  P.  R.  Co.  v.  Morse  (1883) 
1  Tex.  App.  Civ.  Cas.  (White  &  W.) 
179,  supra,  said:  'In  actions  against 
warehousemen,  as  against  otiier  bail- 
ees, the  onus  of  proof  rests  with  the 
party  holding  the  affirmative  on  the 
pleadings.  .  .  .  Negligence  is  a 
wrong  and  not  to  be  presumed.  .  .  . 
Where  the  proof  shows  a  total  default 
in  delivering  the  goods,  or  a  failure 
to  account  for  tbeir  nondelivery,  a 
prima  facie  ease  of  negligence  is  made 


"  out,  and  the  burden  of  proof  is  then 
shifted  to  the  defendant  to  rebut  their 
prima  facie  negligence  by  evidence 
that  the  loss  did  not  happen  in  conse- 
quence of  his  neglect  to  use  all  that 
care  and  diligence  that  a  prudent  or 
careful  man  would  exercise  in  rela- 
tion to  his  own  property.  ...  In  this 
case  the  loss  of  the  goods  was  ac- 
counted for,  when  demanded,  by  ap- 
pellants showing  they  had  been  .de- 
stroyed by  fire,  and  the  burden  was 
upon  the  plaintiff  to  show  that  the  fire 
was  the  result  of  want  of  ordinary 
care  on  part  of  defendant  or  its  em- 
ployees." 

It  was  held  in  Stone  v.  Case  (Okla.) 
supra,  that  in  an  action  against  the 
bailee  for  loss  of  property,  where  it 
is  alleged  that  the  loss  was  caused  by 
fire,  and  that  the  fire  was  due  to  the 
negligence  of  the  bailee,  it  is  error 
to  instruct  the  jury  that  the  burden  is 
on  the  defendant  to  prove  that  he 
was  not  negligent.  The  court  said: 
"In  alleging  a  loss  by  fire,  the  de- 
fendant was  relieved  of  the  presump- 
tion of  negligence,  and  in  alleg- 
ing that  the  fire  was  caused  by  negli- 
gence, plaintiff  assumed  the  burden  of 
proving  such  negligence.  Her  right  of 
recovery  is  based  upon  defendant's 
negligence.  She  must  prove  this  negli- 
gence in  order  to  fix  a  liability  on  him. 
For  under  the  great  weight  of  authori- 
ty, and  under  the  tight  of  reason,  where 
the  loss  of  bailor's  property  is  occsr 
stoned  by  fire,  robbery,  burglary,  or 
theft,  or  by  any  means  which  would 
ordinarily  and  reasonably  seem  to  be 
unavoidable,  the  bailee  is  relieved  of 
the  presumption  of  negligence  In  the 
loss,  and  of  the  consequent  burden  of 
interposing  an  affirmative  defense." 

So,  in  James  v.  Orrell  (1900)  68 
Ark.  284,  82  Am.  St.  Rep.  293,  57  S. 
W.  931,  supra,  where  the  destruction 
by  fire  of  property  bailed  seems  to 
have  been  conceded,  the  bailor,  in  an 
action  for  damages  against  the  bailee, 
alleging  the  destruction  through  the 
bailee's  negligence  in  permitting  cer- 
tain conditions  to  exist  which  ren- 
dered fire  more  probable,  and  the 
bailee  denying  the  allegations  of  neg- 
ligence, it  was  held,  on  appeal  by  the 
bailee,  that  an  instruction  was  errone- 
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ous  that,  the  loss  of  the  pr6perty  be- 
ing admitted,  the  burden  was  on  the 
defendant  to  show  that  the  loss  was 
not  caused  by  his  negligence,  and  to 
refuse  to  instruct  the  jury,  as  re- 
quested by  the  defendant,  that  the 
burden  of  proving  negligence  was  on 
the  plaintiff. 

Also,  in  Lamb  v.  Camden  &  A.  R.  & 
Transp.  Co.  <1871)  46  N.  Y.  271,  7 
Ani.  Rep.  327,  supra,  an  action  against 
a  railroad  company  whose  responsi- 
bility was  that  of  a  bailee  for  hire,  for 
failure  to  deliver  cotton  which  the  de- 
fendants proved  had  been  destroyed 
when  their  dock  was  burned,  the  de- 
fendants, after  proving  that  the  loss 
had  occurred  by  fire,  the  evidence  in 
this  connection  showing  that  the  fire 
originated  on  a  boat  of  the  defendants 
lying  at  the  dock,  proposed  to  rest  its 
case;  but  the  court  ruled  that  the  de- 
fendants would  not  be  exonerated  by 
proof  that  the  loss  was  occasioned  by 
fire,  unless  they  also  showed  that  the 
destruction  by  fire  was  not  due  to 
their  negligence,  and  also  instructed 
the  jury  that  the  defendants  "were  not 
relieved  from  the  burden  of  satisfying 
the  jury  that  the  loss  which,  it  is  be- 
yond doubt,  happened  by  fire,  was  not 
occasioned  by  negligence  on  their 
part."  On  appeal  by  the  defendants 
these  rulings  were  held  to  be  error. 
It  was  said :  "The  question  is  wheth- 
er, in  case  of  loss  by  a  bailee  for  hire, 
the  bailor  can  recover  upon  simple 
proof  of  loss  unless  the  bailee  shall 
prove  tiiat  he  was  free  from  all  neg- 
ligence contributing  to  such  loss,  or 
whether  the  bailor  must  go  further, 
and  prove  that  the  loss  was  caused  by 
the  negligence  of  the  bailee.  .  .  . 
So  stated,  no  one  will  hardly  insist 
that  the  bailor  can  recover  without 
afiirmatively  proving  that  the  loss  was 
caused  by  the  negligence  of  the  bailee. 
...  In  the  present  case,  to  entitle 
the  plaintiffs  to  recover,  they  were 
bound  to  prove  that  the  fire  which  con- 
sumed the  cotton  resulted  from  the 
negligence  of  the  defendants.  .  .  . 
The  plaintiffs'  counsel  insisted  that 
the  defendants  were  bound  to  prove 
that  they  had  not  been  guilty  of  neg- 
ligence, and  that  the  defendants'  case 
must  then  be  exhausted.    The  court 


thereupon  decided  that  the  burden  of 
proof  was  on  the  defendants,  to  show 
that  the  destruction  of  the  cotton  by 
fire  was  not  caused  by  negligence  on 
their  part.  This  was  error.  Although 
in  proving  the  destruction  of  the  cot- 
ton by  fire,  it  appeared  that  the  fire 
originated  on  a  boat  of  the  defendants 
lying  at  their  dock,  this  was  only  evi- 
dence tending  to  show  negligence  of 
the  defendants.  Whether  sufilcient 
prima  facie  to  entitle  the  plaintiffs 
to  a  verdict  is  a  question  not  neces- 
sary to  decide,  as  no  ruling  thereon 
was  made  by  the  court.  Be  that  as  it 
may,  the  burden  was  still  upon  the 
plaintiffs  to  establish,  to  the  satisfac- 
tion of  the  jury  from  all  the  evidence, 
that  the  fire  was  the  result  of  the  neg- 
ligence of  the  defendants.  Other  evi- 
dence was  given  making  the  question 
of  the  defendants*  negligence,  iiT  re- 
spect to  the  fire,  proper  to  be  decided 
by  the  jury." 

On  the  authority  of  Lamb  v.  Cam- 
den ft  A.  R.  &  Transp.  Co.  (N.  Y.) 
supra,  a  ruling  in  an  action  against 
an  express  company  for  the  nondeliv- 
ery of  property  received  by  it  for 
transportation,  and  destroyed  by  fire 
which  consume  the  vessel  at  destina- 
tion, that  the  burden  of  proof  rested 
on  the  defendants,  or  that,  at  least, 
they  must  present  some  testimony  as 
to  the  circumstances  occasioning  the 
loss,  so  that  the  jury  might  say  wheth- 
er it  happened  by  the  defendants' 
fault  or  gross  negligence,  was  held 
erroneous  in  Cochran  v.  Dinsmore 
(1872)  49  N.  Y.  249. 

And  where  a  railroad  company's  lia- 
bility as  a  common  carrier  had  ceased 
when  the  property  was  destroyed  by 
a  fire  which  consumed  its  depot,  it 
was  held  in  Kahn  v.  Atlantic  &  N.  C. 
R.  Co.  (1894)  116  N.  C.  638,  20  S.  £. 
169,  supra,  that  the  court  erroneously 
instructed  the  jury,  in  an  action  for 
damages,  that  the  burden  of  proof 
was  on  the  defendant  to  show  that  the 
property  had  not  been  lost  or  de- 
stroyed by  its  negligence,  it  being 
said  that  in  an  action  for  damages 
from  the  negligence  of  the  defendant 
the  plaintiff  must  prove  neglifirence, 
and  that  there  was  nothing  to  take 
this  case  oat  of  the  general  rale. 
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In  holding  that  the  burden  of  proof 
of  negligence  of  a  bailee,  in  whose 
factory  milk  and  its  products  are  de~ 
stroyed  by  fire,  is  on  the  party  alleg- 
ing it,  the  court  in  Stewart  v.  Stone 
(1891)  127  N,  Y.  600,  14  L.R.A.  215,  28 
N.  E.  596,  supra,,  said:  "As  a  gen- 
eral rule,  when  a  bailee  fails,  on  de- 
Toand,  to  deliver  to  the  bailor  property 
to  which  the  latter  is  entitled,  the  pre- 
sumption of  liability  arises;  and,  if 
the  goods  cannot  be  found,  it  fur- 
nishes the  imputation  of  negligence 
is  the  cause.  .  .  .  But  such  prima 
facie  case  may  be  overcome  when  it  is 
made  to  appear  that  the  loss  was  oc- 
casioned by  some  misfortune  or  acci- 
dent not  within  the  control  of  the 
bailee;  then  the  oniis  continues  upon 
the  bailor  to  prove  that  it  was  charge- 
able to  the  want  of  care  of  the  bailee. 
.  .  .  And  although  it  may  be  that 
the  proof  given  by  him  explanatory  of 
the  reason  for  nondelivery  may  dis- 
close circumstances  which,  in  their 
nttare^  permit  or  require  the  infer- 
ence of  negligence  on  his  part,  .  .  . 
the  affirmative  of  the  issue  is  not  shift- 
ed to  the  defendant,  but  remains 
through  the  trial  with  the  plaintiff. 
...  In  the  present  case  the  plaintiff 
alleged  in  his  complaint,  and  it  ap* 
pesred,  that  the  loss  resulted  from  the 
deatraction  of  the  factory  by  fire. 
F'ran.that  fact  alone  ino  presumption 
arose  to  furnish  a  prima  facie  case 
sfainst  the  defendant.  But  upon  the 
main  issue,  whether  it  was  attribu- 
table to  the  negligence  of  the  defend- 
ant, the  burden  was  with  the  plain- 
tiff." 

In  the  case  of  De  Grau  v.  Wilson 
(1883)  17  Fed.  698,  affirmed  in  (1884) 
22  Fed.  560,  and  Strauss  v.  Wilson 
(1883)  17  Fed.  701,  supra,  where  the 
properly  was  destroyed  by  fire  after 
being  placed  on  a  pier  at  destination, 
the  eanier  having  possession  of  the 
foods  as  warehouseman,  there  was 
evidence  that  the  fire  broke  out  in  a 
quantity  of  oakum,  which  constituted 
&  part  of  the  shipment,  but  the  cause 
was  not  shown  unless  it  might  be  in- 
ferred from  the  fact  that  a  watchman 
on  the  pier  was,  at,  the  time,  using 
» torch  for  the  purpose  of  lighting  up 
the  pier.  The  court  held  that  an  in- 


ference that  the  cause  of  the  fire  was 
in  a  negligent  use  of  the  torch  by  the 
watchman  was  unwarranted  from  the 
mere  fact  that  the  torch  was  being 
used  at  the  time,  and  dismissed  the 
libel  on  the  ground  that,  considering 
the  case  as  one  for  damages  caused 
by  negligence  of  a  warehouseman,  the 
burden  was  on  the  libellant  to  show 
that  the  fire  which  destroyed  the 
goods  was  caused  by  the  defendant's 
negligence,  and  that  such  negligence 
did  not  appear  from  the  evidence. 

In  an  action  for  the  value  of  horses 
destroyed  in  a  livery  barn  by  fire 
which  consumed  the  barn  and  its  con- 
tents, the  action  being  based  on  the 
theory  that  the  destruction  was  due 
to  the  bailee's  negligence,  it  was  held 
in  Hunter  v.  Ricke  Bros.  (1905)  127 
Iowa,  108,  102  N.  W.  826,  18  Am.  Neg. 
Rep.  68,  supra,  that  the^  burden  of 
proving  negligence  was  on  the  plain-  ' 
tiff,  and  did  not  shift,  and  that  the 
court  properly  directed  a  verdict  for 
the  defendant  at  the  close  of  the  evi- 
dence, where  the  plaintiff  proved  the 
bailment,  the  destruction  by  fire,  and 
consequent  failure  to  return,  and  the 
defendant  introduced  evidence  that 
the  fire  occurred  during  the  night 
from  an  unknown  cause,  since,  even 
if  the  plaintiff's  proof  raised  a  pre- 
sumption of  negligence,  this  was  over- 
come by  the  defendant's  evidence,  and 
the  plaintiff  did  not  sustain  the  bur- 
den of  proving  the  alleged  negligence. 

And  in  an  action  against  a  stock- 
yards company  to  recover  damages 
for  the  loss  of  cattle  by  fire  while  in 
the  defendant's  possession  as  bailee, 
there  being  no  evidence  as  to  the  origin 
of  the  fire  except  that  it  did  not  start 
in  the  pens  in  which  the  cattle  of  the 
plaintiff  were  kept,  the  court  in  Nich- 
ols V.  Union  Stockyards  &  Transit  Co. 
(1915)  193  III.  App.  14,  held  that 
proof  of  the  loss  by  fire  rebutted  the 
presumption  of  negligence  arising 
from  a  failure  to  return  the  property, 
and  that  it  thereafter  devolved  on  the 
plaintiff  to  prove  that  the  bailee  failed 
to  exercise  due  care.  The  court,  how- 
ever, expressed  dissatisfaction  with 
this  rule,  but  considered  it  as  settled 
by  authorities.  It  was  said:  "There 
is  no  doubt  that  in  a  case  of  bailment 
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like  the  present  one,  where  there  is  a 
total  default  in  delivering  or  account- 
ing for  the  property  bailed,  this  fact 
is  treated  as  prima  facie  evidence  of 
negligence  on  the  part  of  the  bailee, 
and  it  devolves  upon  him  to  show  that 
he  has  exercised  the  degree  of  care 
required  by  the  nature  of  the  bail- 
ment. This  rule  proceeds  upon  the 
theory  that  the  facts  surrounding  the 
care  of  the  property  by  a  bailee  are 
peculiarly  within  his  knowledge  and 
power  to  prove,  and  that  the  enforce- 
ment of  any  other  rule  would  impose 
great  difficulties  upon  bailors.  But  it 
would  also  seem  to  be  the  law  that 
where  the  failure  to  deliver  is  ex- 
plained by  the  fact  appearing  that  the 
goods  bailed  have  been  lost,  stolen,  or 
destroyed  by  fire,  and  the  bailee  is 
therefore  unable  to  deliver  them,  the 
taw  will  not  presume  negligence,  and 
the  onus  or  burden  of  proving  the 
same  passes  to  the  bailor.  .  .  .  We 
think  that  the  rule  that  appears  to 
govern  the  burden  of  proof  in  this 
case  is  not  a  good  one,  and  we  agree 
with  Mr.  Justice  Peckham  (dissenting 
opinion,  Lamb  v.  Camden  &  A.  R.  & 
Transp.  Co.  (1871)  46  N.  Y.  271,  7  Am. 
Rep.  327,  supra)  that  it  is  illogical 
and  unreasonable  to  hold  that  the  pre- 
sumption of  negligence  in  cases  of 
this  kind  la  rebutted  by  the  bailee, 
simply  proving  that  the  property 
balled  was  destroyed  by  an  ordinary 
fire  which  broke  out  on  the  bailee's 
own  premises,  without  regard  to  the 
care  exercised  by  the  latter  to  prevent 
the  fire,  or  to  save  the  property  after 
the  commencement  of  the  fire.  All  ^e 
authorities  seem  to  agree  that  the  rule 
that  there  shall  be  a  presumption  of 
negligence  in  bailment  cases  like*  the 
present  one,  where  there  is  a  default 
in  delivery  or  accounting  for  the 
goods,  is  a  just  and  necessary  one,  and 
we  think  that  it  works  a  destruction 
of  this  wholesome  rule  to  permit  the 
presumption  to  be  overcome  by  mere 
proof  that  the  goods  were  destroyed 
by  fire.  But  we  must  enforce  the  law 
as  we  find  it,  and  we  are  therefore 
compelled  to  hold  that  the  position  of 
the  defendant  on  the  question  now  be- 
fore us  for  consideration  is  sustained 
by  the  authorities." 


In,  Cox  V.  Central  Vermont  R.  Co. 
(1898)  170  Mass.  129,  49  N.  E.  97, 
the  court  instructed  the  jury  that  the 
burden  was  on  the  plaintiff,  the  bail- 
or, to  satisfy  them  that  the  fire  was 
due  to  the  defendant's  negligence,  that 
in  order  to  find  this  they  must  be 
satisfied  where  and  how  it  originated, 
and  that,  unless  they  were  so  satis- 
fied, they  should  return  a  verdict  for 
the  defendant.  But  the  question  of 
the  correctness  of  these  instructions 
was  not  directly  presented  on  appeal. 

Although  obiter  so  far  as  the  pre- 
cise question  under  annotation  is  con- 
cerned, the  action  being  one  for  neg^ 
ligence  for  injury  to  a  horse  while  in 
the  defendants  possession  as  bailee, 
attention  is  called  to  Sanford  v.  Kim- 
ball (1910)  106  Me.  355,  138  Am.  St. 
Rep.  346,  76  Atl.  890,  supra,  in  which 
the  court  laid  down  the  rule  as  well  set- 
tled in  that  state  that  in  an  action  for 
negligence  against  a  bailee,  not  a  com- 
mon carrier,  the  general  burden  of 
proving  negligence  rests  upon  the 
plaintiff;  that  if  he  proves  the  bail- 
ment and  a  failure  to  return  the  prop- 
erty on  demand,  he  has  ordinarily 
made  out  a  prima  facie  case,  and 
it  is  then  incumbent  on  the  bailee  to 
explain  the  cause  of  the  refusal,  as 
by  showing  the  loss  of  the  property 
by  fire  or  theft;  and  that  it  then  de- 
volves on  the  plaintiff  to  show  that 
such  fire  or  theft  was  due  to  the  fail- 
ure of  the  bailee  to  use  such  a  de- 
gree of  care  of  the  property  as,  under 
the  circumstances,  the  law  requires, 
the  final  burden  being  on  the  bailor  to 
prove  negligence,  and  not  on  the 
bailee  to  prove  due  care. 

In  afflrming  a  judgment  for  the  de- 
fendant in  an  action  against  a  ware- 
houseman for  damages  for  the  loss  of 
cotton  destroyed  when  the  warehouse 
in  which  it  was  stored  was  burned,  the 
court  in  Seals  v.  Edmondson  (1882) 
71  Ala.  509,  supra,  said:  ^  "If  the 
bailee,  in  whose  possession  and  under 
whose  care  and  control  goods  are,  will 
not  account  for  the  refusal  or  failure 
to  deliver  them  on  demand  of  his  prin- 
cipal, it  is  not  a  violent  presumption 
that  he  has  wrongfully  converted  or 
wrongfully  detains  them.  Or,  if  there 
was  injury  to,  or  loss  of,  them  during 
his  possession,  it  is  for  him  to  show 
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the  circumstances^  acquitting  himself 
of  a  want  of  the  care  in  keeping  them 
it  was  hia  duty  to  bestow.  But  where, 
as  in  tiie  present  case,  there  is  full 
explanation  of  the  failure  to  deliver 
on  demand,  and  it  is  shown  that  the 
goods  have  been  lost  by  a  cause  not 
involving  him  in  liability,  as  by  fire  or 
by  theft  or  by  the  violence  of  nature^ 
it  cannot  be  justly  pronounced  that  he 
has  been  wanting  in  care — that  he  haa 
been  negligent,  and  his  negligenee  waa 
the  proximate  cause  of  Uie  loss.  .  .  . 
But  ...  it  must  not  be  understood 
that  a  warehouseman  or  other  bailee, 
bound  to  the  duty  of  taking  care  of 
and  delivering  goods,  can  excuse  a 
failure  or  refusal  to  deliver,  or  im- 
pose upon  his  principal  any  necessity 
of  proof,  by  merely  alleging  as  an  ex- 
cuse that  they  have  been  lost  by  caus- 
es which  relieve  him  from  liability,  if 
he  has  not  been  negligent.  The  fact  of 
the  loss  from  such  causes  must  appear 
with  reasonable  certainty,  or  his  fail- 
ure to  deliver  will  be  regarded  as  pri- 
ma facie  evidence  of  negligence."  In 
this  case  there,  was  no  direct  evidence, 
so  far  as  appears,  as  to  the  cause  of 
the  fire,  the  plaintifTa  theory  being 
that  the  cotton  in  the  warehouse  had 
been  fired  from  the  explosion  of  fire- 
worics  in  the  streets,  and  that  the 
warehouseman  was  negligent  in  fail- 
ing to  empl(^  a  watchman  to  guard 
against  the  danger  of  the  fire,  which 
oeeorred  on  the  night  of  a  holiday, 
when  the  city  authorities  had  refbsed 
to  prohibit  tiie  explosion  of  fireworks 
in  the  streets. 

There  are  several  cases  in  which 
conclusions  have  been  reached  in  con- 
flict with  the  above  rule.  Thus,  in 
Bustad  V.  Great  Northern  R.  Go. 
(1918)  122  Minn.  468.  142  N.  W.  727. 
an  action  against  a  railroad  company, 
whose  responsibility' was  that  of  ware- 
houseman, for  goods  burned  in  the  de- 
fendant's car,  it  appearing  that  the 
fire  burst  out  suddenly  in  the  interi- 
or of  the  car,  which  was  not  occupied 
entirely  by  the  plaintiff's  merchandise, 
the  court  held  that  it  was  error  to 
direct  a  verdict  for  the  defendant  In 
an  action  for  damages  for  the  loss, 
and  laid  down  the  following  rule  as  to 
tire   burden  of   proof :    "There  is 


some  confusion  and  conflict  in  the  cas- 
es and  among  text-writers  as  to  the 
burden  of  proof  of  negligence.  When 
the  carrier  contracts  against  liability 
for  an  excepted  risk,  the  burden  is  up- 
on it  to  show  by  a  preponderance  of 
the  evidence  that  the  loss  came  from 
such  risk  and  its  own  freedom  from 
negligence  in  respect  of  it.  This  has 
been  held  many  times.  .  .  .  When 
the  liability  of  the  carrier  as  such  has 
ceased,  and  it  has  become  that  of  a 
warehouseman,  the  determination  of 
where  the  burden  of  proof  rests  is  af- 
fected by  other  considerations,  but  a 
like  result  is  reached.  This  court  has 
held  that  the  burden  of  proof  is  upon 
the  bailee  to  prove  that  he  exercised 
the  degree  of  care  required  of  him. 
Davis  V.  Tribune  Job-Printing  Co. 
(1897)  70  Minn.  95,  72  N.  W.  808. 
Considerations  of  fairness  put  upon 
the  warehouseman  the  burden  of  prov- 
ing his  own  freedom  from  negligence. 
The  goods  are  intrusted  to  him.  He 
has  charge  and  control  of  them.  He 
determines  the  manner  of  keeping 
them.  He  is  in  possession  of  such  evi- 
dence as  there  is,  as  to  the  circum- 
stances attending  the  loss.  The  bail- 
or trusts  the  warehouseman,  and  has 
no  proof.  It  is  not  unjust  to  the  ware- 
houseman to  require  him  to  sustain 
the  burden  of  proving  his  freedom 
from  negligence.  Where  the  burden 
of  proof  should  rest  'is  merely  a  ques- 
tion of  policy  and  fairness,  based  on 
experience  in  the  different  situations.' 
4Wignior«,.£v.  §2486.  We  hold  that, 
when  the  liability  of  the  carrier  has 
become  that  of  a  warehouseman  and 
the  loss  of  the  goods  shipped  is  estab- 
lished, the  burden  of  proof  is  upon  it 
to  show  its  freedom  from  negligence. 
This  burden  is  not  merely  the  burden 
of  going  forward  with  the  evidence, 
nor  a  shifting  burden,  but  a  burden 
of  establishing  before  the  jury  ab- 
sence of  negligence." 

The  Minnesota  court  in  Rustad  v. 
Great  Northern  R.  Co.  (Minn.)  supra, 
seemingly  fails  to  distinguish  between 
cases  where  the  bailee  fails  entirely 
to  account  for  the  property,  which 
was  the  situation  in  the  case  of  Davis 
V.  Tribune  Job-Printing  Co.  (Hlnn.) 
supra,  cited  by  it,  and  cases  where  the 
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'  bailee  accounts  for  the  failure  to  de- 
liver the  property  by  proving  that  it 
has  been  destroyed  by  some  cause  not 
in  itself  griving  rise  to  an  inference  of 
negligence.  In  the  Davis  Case,  where 
a  printer  wholly  failed  to  account  for 
electrotyped  plates  of  the  plaintiff 
kept  by  him  after  use  in  printing,  the 
court  laid  down  the  rule  in  an  action 
for  conversion  of  the  plates  that  when 
the  bailee  failed  or  refused  on  demand 
to  deliver  the  goods,  the  burden  was  on 
bim  to  prove,  not  only  their  loss,  but 
also  that  he  exercised  that  degree  of 
care  required  by  the  nature  of  the 
bailment.  But  it  does  not  follow  that 
where  the  goods  are  destroyed  by  fire, 
and  thus  the  failure  to  return  the 
property  is  accounted  for  by  the 
bailee,  the  burden  of  proving  freedom 
from  negligence  should  be  upon  him. 

The  statement  in  Plesser  v.  Appel 
(1909)  118  N.  Y.  Supp.  1034,  an  action 
to  recover  for  the  value  of  lace  left 
with  a  cleaner  and  while  in  his  posses- 
sion destroyed  by  fire,  that  the  burden 
of  showing  freedom  from  negligence 
was  on  the  bailee,  seems  opposed  to 
the  weight  of  authority.  And  this 
case  illustrates  the  view,  previously 
stated,  that  cases  in  which  the  loss 
of  the  property  balled  was  due  to  some 
agency  other  than  fire  cannot  safely 
be  relied  upon  as  authority  in  the 
class  of  cases  under  consideration. 
The  court  in  the  Plesser  Case  cited. as 
authority  for  its  statement  the  case 
of  Ouderkirk  v.  Central  Nat.  Bank 
(1890)  119  N.  Y.  263,  28  N.  E.  876, 
which  was  an  action  against  a  bank 
for  failare  to  return  collateral,  no  evi- 
dence being  given  to  show  the  cause 
of  the  disappearance  of  the  plaintiff's 
bonds  deposited  as  collateral,  except 
such  as  might  be  inferred  from  the  de- 
falcation of  the  cashier  who  alone  had 
a  key  to  the  safe  in  which  they  were 
kept.  The  court  very  properly  stated, 
on  this  evidence,  tiiat  the  burden  of 
showing  the  circumstances  of  the  loss 
rested  on  the  bailee. 

And  the  statement  in  Gibbons  v.  Ya- 
xoo  ft  U.  Valley  R.  Co.  (1912)  130  La. 
671,  58  So.  605,  an  action  against  a 
carrier  as  warehouseman  for  property 
destroyed  by  fire,  that  a  warehouse- 
man, in  order  to  avoid  responsibility 


for  the  loss  of  goods  intrusted  to  his 
care,  must  show  that  the  loss  did  not 
occur  through  his  fault,  if  interpreted 
to  mean  that  the  burden  of  proof  is 
on  the  warehouseman  to  show  freedom 
from  negligence,  does  not  seem  in  ac- 
cord with  the  weight  of  authority.  In 
this  case,  however,  a  judgment  for  the 
warehouseman-  was  aflSrmed,  on  the 
ground  that  the  evidence  was  insuifi- 
cient  to  show  negligence,  there  being 
different  theories  as  to  the  cause  of 
the  fire,  but  its  origin  not  being 
proved,  so  that  .the  result  of  the  de- 
cision does  not  appear  to  be  in  accord 
with  this  interpretation  of  the  state- 
ment. 

Where  the  bailee  is  seeking  afiirma- 
tive  relief  against  a  bailor,  there 
seems  ground  for  holding  that  he 
should  prove  affirmatively  freedom 
from  negligence,  under  such  circum- 
stances as  arose  in  Crocker  v.  Monrose 
(1841)  18  La.  553,  36  Am.  Dec.  660. 
In  this  case  the  pledgee  sued  for  the 
8um  advanced  on  articles  pledged, 
which  he  alleged  were  destroyed  by 
the  burning  of  his  house  through  an 
inevitable  accident.  And  it  was  held 
that,  to  entitle  him  to  recover,  he  must 
prove  not  only  that  the  subject-matter 
of  the  pledge  was  destroyed,  but  alao 
that  he  unsuccessfully  used  all  neces- 
sary care  and  diligence  to  preserve 
it 

h.  Under  atattttcs. 

Under  a  statute  providing  that  in 
case  the  warehouseman  refuses  or 
fails  to  deliver  goods  on  demand  the 
burden  is  on  the  warehonseman  to  es- 
tablish the  existence  of  a  lawful  ex- 
cuse for  such  refusal,  it  was  held  in 
Caldwell  v.  Skinner  (1917)  100  Kan. 
667,  164  Pac.  1166,  that  where  goods 
ore  delivered  in  good  condition  to  a 
warehouseman  for  hire,  and  it  is 
shown  that  they  have  not  been  de- 
livered on  demand  and  pa3rment  of 
charges  by  the  depositor,  but  have  been 
destroyed  by  fire  while  in  the  custody 
of  the  warehouseman,  the  burden  is 
upon  him  to  absolve  himself  from 
negligence.  In  this  case  the  ware- 
houseman's answer  that  the  goods  of 
the  plaintiff  were  destroyed  by  fire 
was  held  subject  to  demurrer,  the  con- 
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tention  being  overruled  that  it  was 
snfBcient  for  the  defendant  to  allege 
the  destruction  by  fire  while  the  goods 
were  stored  in  his  warehouse,  without 
alleging  that  the  fire  and  consequent 
loss  were  without  his  fault.  The 
court  cited  Wiley  v.  Locke  (1909)  81 
Kan.  143,  24  L.R.A.CN.S.)  1117,  106 
Pac.  11,  19  Ann.  Cas.  241,  where,  in 
an  action  against  a  warehouseman 
for  damages  for  the  loss  of  goods  by 
6re,  it  was  stated,  without  express  ref- 
erence to  statute,  that  when  the  plain- 
tiflF  proved  he  had  intrusted  the  goods 
to  defendant,  who  was  unable  to  re- 
turn them  because  they  were  burned, 
it  then  devolved  upon  the  defendant 
to  show  that  the  loss  did  not  occur 
through  any  want  of  care  on  his  part. 

III.  I^reaumptions;  duty  to  "go  forward** 
vHth  the  evidence. 

See  in  this  connection,  L  supra;  and 
see  Hunter  v.  Ricke  Bros.  (Iowa)  un- 
der U.  supra. 

The  reported  case  (Beck  v.  Wn- 
KINS-RiCKS  Co.  ante,  554),  while 
holding  that  the  burden  of  proof  of 
negligence  is  on  the  bailor,  holds  that 
the  bailee  must.  In  order  to  avoid  lia- 
bility where  the  property  is  destroyed 
by  fire,  do  more  than  merely  prov^  the 
loss  by  fire;  in  other  words,  the  bail- 
or's prima  facie  case  is  not  rebutted 
by  evidence  mere^  pf  the  fire,  but  it 
is  the  bailee's  duty  to  "go  forward" 
with  proof  ^at  he  used  proper  care. 
This  conclusion,  while  commendable, 
it  seems,  from  some  points  of  view,  in 
that  the  bailee  may  perhaps  be  better 
able  than  the  bailor  to  prove  the  cir- 
cumstances of  the  fire,  and  to  show 
that  he  used  due  care,  seems  opposed 
to  the  weight  of  authority.  It  is  sup- 
ported by  the  conclusions  of  l^e  South 
Carolina  court  which,  in  Fleischman 
V.  Southern  R.  Co.  (1907)  76  S.  C. 
237,  9  L.R.A.(N.S.)  619,  56  S.  E.  974, 
in  aflSrming  a  judgment  for  tbe  plain- 
tiff in  an  action  for  the  value  of  trunks 
.destroyed  by  a  fire  which  consumed 
tiie  station,  no  evidence  being  offered 
as  to  the  origin  of  the  fire,  laid  down 
the  following  rule  as  the  law  in  that 
state:  "The  rule  in 'this  state,  as  in- 
dicated by  the  cases  above  referred  to, 
is  that  the  bailor  must  prove  delivery 


to  the  bailee  and  his  refusal  to  return 
as  required  by  the  contract  of  bail- 
ment. The  burden  is  then  on  the 
bailee  to  prove  that  he  has  not  con- 
verted the  property,  and  tiiis  he  may 
do  by  showing  its  loss  and  the  manner 
of  its  loss;  but  by  the  manner  of  loss 
is  meant  not  only  the  isolated  fact  of 
destruction  by  fire,  or  loss  by  theft  or 
otherwise,  but  the  circumstances  con- 
nected with  the  origin  of  the  fire  or 
other  cause  of  loss  or  injury,  as  far 
as  known  to  the  bailee,  and  the  pre- 
cautions taken  to  prevent  the  lossW 
injury.  From  these  facts,  coupled 
with  any  testimony  on  the  subject  the 
bailor  may  introduce,  it  is  for  the  jury 
to  say  whether  the  bailee  was  negli- 
gent. This  rule  is  entirely  reason- 
able. The  facts  surrounding  the  loss, 
particularly  the  precautions  taken 
against  it,  are  usually  known  to  the 
bailee,  or  ascertainable  by  him.  On 
the  other  hand,  the  owner  of  the  prop- 
erty cannot  be  supposed  to  know  the 
details  of  a  warehouseman's  baainess, 
for  he  is  often  hundreds  of  miles 
away.  With  the  great  modem  devel- 
opment of  the  warehouse  business,  we 
venture  to  think  the  injustice  of  the 
rule  which  exempts  a  warehouseman 
from  responsibility  to  the  owner  on 
the  bald  proof  of  loss  or  injury  to  the 
goods  by  fire,  by  theft,  or  otherwise, 
will  become  more  and  more  apparent. 
In  most  cases,  to  require  the  owner  to 
assume  the  burden  of  showing  that 
the  fire  or  theft  was  due  to  the  lack  of 
ordinary  care  is  to  impoee  an  impos- 
sible task,  and  place  him  more  than 
ever  at  the  mercy  of  the  warehouse- 
man. We  are  satisfied,  therefore,  te 
adhere  to  the  somewhat  exc^imial 
rale  laid  down  in  this  state,  notwith- 
standing the  great  number  of  opposing 
authorities  in  other  jurisdictions." 

To  a  similar  effect  is  McCord  v.  At- 
lantic CoBBt  Line  R.  Co.  (1906)  76  S. 
C.  469,  57  S.  E.  477,  where,  in  an  ac- 
tion against  a  railroad  company,  as 
warehouseman,  for  property  destroyed 
by  fire  which  originated  within  the 
warehouse,  it  was  held  not  eironeoas 
to  instruct  the  jury  that  if  the  proper- 
ty' was  lost  by  fire  "the  railroad  com- 
pany must  come  before  you  and  show 
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how  it  was  lost,  and  must  show  tiiat 
it  Zeroised  ordinary  care.** 

The  lan^age  in  the  opinion  in 
Brunson  v.  Atlantic  Coast  Line  R.  Co. 
(1907)  73  &  C.  9,  9  L.R.A.(N^.)  677, 
66  S.  E.  638,  an  action  against  a  rail- 
road company  to  recover  the  value  of 
flour  destroyed  by  Are  while  in  the 
defendant's  depot  at  destination, 
seems  also  to  imply  that  the  railroad 
company,  as  warehouseman,  must 
show,  in  order  to  avoid  liability,  not 
only  the  fact  of  fire,  bat  that  it  exer- 
cised due  care. 

And  in  an  earlier  decision  in  the 
same  state,  Wardlaw  v.  South  Caro- 
lina R.  Go.  (1858)  46  S.  C.  L.  (11 
Rich.)  337,  on  appeal  by  the  railroad 
company  in  an  action  against  it  for 
loss  by  the  burning  of  cotton  in  the 
defendant's  yard,  the  responsibility 
of  the  railway  company  being  regard- 
ed as  that  of  a  warehouseman,  and 
the  origin  of  the  fire  not  appearing, 
the  court,  in  denying  a  motion  for  a 
new  trial,  said:  "In  this  case  the 
goods  were  lost,  and  defendant,  hav- 
ing shown  the  loss  to  have  been  occa* 
sioned  by  fire,  insists  that  this  fact 
was  suflicient  to  discharge  from  lia- 
bility, unless  plaintiff  should  show  by 
direct  proof  that  the  fire  was  the  re- 
sult of  negligence.  On  the  contrary, 
the  presiding  judge  in  his  instructions 
said:  *It  was  right  to  require  the 
company  to  show  how  the  fire  oc- 
curred; in  the  absence  of  such  proof, 
it  might  be  that  the  jury  would  think 
them  liable.'  The  question  of  negli- 
gence was  of  course  submitted  to  the 
jury,  the  facts  were  before  them,  the 
circumstances  were  peculiar,  the  sug- 
gestion was  appropriate,  and  the  pre- 
sumption was  fair  and  legitimate. 
.  .  .  The  omission  to  prove  what  a 
party  should  at  all  times  be  pr^ared 
to  establish  may  well  raise  a  presump- 
tion often  against  him.  The  place 
where  this  loss  occurred  was  in  the 
yard  of  the  company,  and  surrounded 
by  their  employees,  who  were  at  all 
times  under  their  control  and  within 
ttieir  knowledge.  Such  witnesses 
would  generally  be  unknown  to  the 
owners  or  consignees,  and  but  little 
disposed  to  implicate  themselves  in  a 
ehiurge  of  negligence.  In  reference  to 


such  an  inquiry  as  the  one  on  foot  in 

this  case,  ordinarily  proof  by  one  of 
the  parties  would  be  easy  and  proper, 
by  the  other  impracticable  and  uncer- 
tain. Hence  the  rules  to  be  found  in 
our  books  under  such  circumstances. 
In  this  state  the  rule  on  the  subject 
of  limiting  the  liability  of  a  carrier 
hM  been  relaxed,  though  the  onus  still 
rests  to  bring  himself  within  the  ex- 
ceptions and  to  discharge  himself  of 
negligence.  .  .  .  The  standard  of 
diligence  in  such  a  case  as  this  would 
imply  the  presence  of  employees  act- 
ing as  watchmen  or  otherwise,  who 
ahbold  be  able  to  speak,  and  silence  of 
defendant  became  an  element  in  the 
inquiry." 

The  reported  case  (Beck  t.  Wil- 
KiNS-RiCES  Co,  ante,  664),  seems  al- 
so to  be  in  accord  with  the  statements 
in  the  opinion  in  an  earlier  decision 
by  the  same  court,  in  Hanes  v.  Shapiro 
(1914)  168  N.  C.  24,  84  S.  E.  38,  which 
are  sufllciently  broad  to  imply  that  the 
court  considered  it  to  be  the  duty  of 
the  bailee  to  offer  some  evidence  of 
the  circumstances  of  the  fire. 

The  courts  of  a  majority  of  tiie 
states  which  have  directly  discussed 
tile  question  have  held  that  no  pre- 
Bnny>tion  or  inference  of  negligence 
on  the  part  of  the  bailee  arises  from 
the  mere  fact  of  the  fire. 

United  States.— De  Grau  v.  Wilson 
(1888)  17  Fed.  698,  affirmed  in  (1884) 
22  Fed.  660;  Strauss  v.  Wilson  (1888) 
17  Fed.  701. 

Illinoia^-^iehols  v.  Union  Stock 
Yards  ft  Transit  Co.  (1916)  19S  111. 
App.  14;  Bryan  v.  Chicago  &  A.  R.  0>. 
(1912)  169  III.  App.  181.  See  also 
Cumins  v.  Wood  (1867)  44  III.  416,  92 
Am.  Dec.  189. 

MississiivL — Meridian  Fair  &  Ex- 
position Asso.  V.  North  Birmingham 
Street  R.  Co.  (1893)  70  Miss.  808,  12 
So.  666;  Yazoo  &  M.  Valley  B.  Co.  v. 
Hughes  (1908)  94  Miss.  242,  22  ULJi. 
(N.S.)  975,  47  So.  662. 

New  York.— Clafiin  v.  Meyer  (1878) 
75  N.  Y.  260,  31  Am.  Rep.  467  (rule  ap  - 
proved) ;  Whitworth  v.  Erie  K.  Co. 
(1882)  87  N.  Y.  413;  Stewart  v.  Stone 
(1891)  127  N.  Y.  600,  14  LJtJL  215. 
28  N.  E.  696;  liberty  Ins.  Go.  v.  Cen- 
tral Vermont  R.  Co.  (1897)  19  App. 
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DiT.  509,  46  N.  Y.  Supp.  676.  See  also 
Sntro  V.  Forgo  (1876)  9  Jones  &  S. 
231  (carrier  under  fire  exception 
clause) . 

North  Carolina. — Lyman  t.  South- 
ern R.  Go.  (190S)  182  N.  C.  721,  44  S. 

E.  650. 

Oklahoma.— Stone  v.  Case  (1912)  84 
Okla.  5,  48  L.RJL(N.3.)  1168, 124  Fac. 
960  (see  quotation  tnaa  this  ease  un- 
der IL  supra). 

PeniiBj'ImiJa.— Famham  v.  Camden 
&  A.  R.  Go.  (1867)  66  Pa.  68;  Tower 
T.  Grocers  Supply  &  Storage  Go. 
(1893)  169  Pa.  106,  28  Atl.  229. 

Tenncagec — ^LouisTille  &  N.  R.  Go. 
V.  Manchester  Mills  (1890)  88  Tenn. 
658,  14  S.  W.  814;  Lancaster  Mills  t. 
Merchants*  Cotton-Press  &  Storage 
Co.  (1890)  89  Tenn.  1,  24  Am.  St.  Rep. 
586,  14  S.  W.  317. 

Texa& — Thornton      Daniel  (1916) 

—  Tex.  Civ.  App.  — »  185  S.  W.  686; 
American  Exp.  Go.  t.  Duncan  (1917) 

—  Tex.  Civ.  App.  — ,  193  S.  W.  411. 

It  was  said  in  Bryan  t.  Chicago  ft 
A  R.  Co.  (1912)  169  IlL  App.  181,  su- 
prs,  that,  when  it  appeared  from  the 
evidence  that  the  property  bailed  was 
destroyed  by  fire,  this  was  sufficient 
to  relieve  the  bailee  from  liability  un- 
less it  was  further  made  to  appear  by 
the  evidence  teat  the  loss  by  fire  was 
attributable  to  the  negligence  of  the 
bailee. 

In  McKeever  v.  Kramer  (1920)  — 
Mo.  App..—,  218  S.  W.  403,  it  is  said 
that  it  is  the  duty  of  the  bailee  to  ac- 
count for  the  loss  of  the  goods  and  to 
ihow  that  it  was  occasioned  by  some 
acts,  such  as  theft  or  fire,  in  which 
event  prima  facie  there  is  an  exonera- 
tion, and  it  is  not  his  duty  further  to 
prove  affirmatively  that  he  was  guilty 
of  no  negligence.  The  case,  however, 
is  not  one  where  the  property  was  de« 
stroyed  by  fire,  but  was  an  action 
against  an  innkeeper,  as  a  gratuitous 
bailee,  for  money  deposited  for  safe* 
keeping. 

A  good  statement  of  the  rule  ap- 
pears to  be  that  of  Clafiin  v.  Meyer 
(1878)  75  N.  Y.  260,  31  Am.  Rep.  467, 
lapra,  although  the  defense  of  the 
bailee  in  this  case  was  theft.  It  was 
said:  "Where  the  refusal  to  deliver 
ia  eicplained  by  the  fact  appearing  that 


the  goods  have  been  lost,  either  de- 
stroyed by  fire  or  stolen  by  thieves, 
and  the  bailee  is  therefore  unable  to 
deliver  them,  there  is  no  prima  facie 
evidence  of  his  want  of  care,  and  the 
court  will  not  assume,  in  the  absence 
of  proof  on  the  point,  that  such  fire 
or  theft  was  the  result  of  his  negli- 
gence." 

''There  is  no  natural  presumption," 
it  was  said  in  Louisville  &  N.  R.  Co. 
V.  Manchester  Mills  (Tenn.)  supra, 
*'that  a  fire,  the  origin  of  which  is  un- 
known, was  the  result  of  the  want  of 
care  of  the  owner  or  occupant  of  the 
premises  of  its  origin.  The  ancient 
rule  of  the  common  law  which  pre- 
sumed negligence  in  such  cases  was 
pronounced  in  the  reported  cases  to  be 
harsh  and  unreasonable,  and  was,  by 
the  Statute  of  6  Anne,  chap.  81,  abro- 
gated." 

The  doctrine  of  "res  ipsa  loquitur" 
is  inapplicable  to  a  loss  by  fire  of 
goods  in  possession  of  a  bailee.  Lib- 
erty Ins.  Co.  V.  Central  Vermont  R. 
Co.  (1897)  19  App.  Div.  509,  46  N.  Y. 
Supp.  676,  supra.  The  action  was  for 
loss  of  grain  by  a  fire  which  consumed 
the  elevator  in  which  it  was  stored, 
the  burden  of  proof  being  held  to  be 
on  the  plaintiff,  who  alleged  that  the 
fire  was  due  to  negligence.  The  court 
said:  "Neither  do  I  think  that  the 
doctoine  of  'res  ipsa  loquitur*  applies 
to  this  case.  The  occurrence  of  fires 
without  negligence  is  frequent,  and 
the  mere  fact  of  a  fire  does  not  justi- 
fy the  infer«iGe  or  constitute  a  prima 
facie  case  of  negligence.  .  .  .  The 
attendant  or  surrounding  circum- 
stances may  characterise  the  fire  as 
one  caused  by  negligence,  but  the  fire 
alone  does  not  speak  for  itself,  and 
proof  of  the  circumstances  showing 
the  ilre  to  have  occurred  through  the 
negligence  of  the  defendants  must  be 
given  by  the  plaintiflf ;  he  cannot  rest 
tqr  merely  proving  the  fire,  and  then 
call  upon  the  defendants  to  show 
that  it  did  not  occur  through  their 
negligence." 

In  Whitworth  v.  Brie  R.  Co.  (1882) 
87  N.  Y.  413,  supra,  where  the  bill  of 
lading  contained  a  general  exemption 
from  liability  for  loss  by  fire,  and  a 
loss  occurred  from  this  cause,  it  was 
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contended  by  the  plaintiff  in  an  ac- 
tion against  the  railroad  company 
that,  since  it  was  shown  that  the  fire 
originated  on  the  defendant's  premi- 
ses, in  the  roof  of  the  passenger  depot, 
from  which  it  was  communicated  to 
the  freight  house  where  tiie  goods 
were  stored,  and  no  explanation  was 
given  of  the  origin  of  the  fire,  the  pre- 
sumption of  negligence  attached,  and 
the  question  of  the  defendant's  neg- 
ligence should  have  been  submitted  to 
the  jury.  In  overruling  this  conten- 
tion the  court  said :  "The  bills  of  lad- 
ing contain  a  general  exemption  from 
liability  for  loss  by  fire,  and,  the  loss 
having  occurred  from  this  cause,  it 
was  incumbent  on  the  plainti£F,  in  or- 
der to  avoid  the  effect  of  the  exemp- 
tion, to  show  that  the  fire  was  the  re- 
sult of  the  defendant's  negligence,  or 
that  the  loss  resulted  from  some 
breach  of  the  defendant's  duty.  The 
burden  was  upon  the  plaintiff  to  show 
facts  taking  the  case  out  of  the  oper- 
ation of  the  exemption  clause.  .  .  . 
We  think  there  was  no  evidCTce  tend- 
ing to  show  negligence  on  the  part  of 
the  defendant  in  respect  to  the  origin 
of  the  fire.  It  was  first  discovered 
about  midday,  in  the  roof  of  the  de- 
pot, which  was  situated  about  100  feet 
east  of  the  freight  house,  where  the 
cotton  was  stored.  The  depot  had 
been  in  use  twelve  years.  There  was 
no  evidence  how  the  fire  originated, 
nor  did  it  appear  that  tiiere  were  any 
persons  in  the  employment  of  the  de- 
fendant who  had,  or  might  have  had, 
any  knowledge  upon  the  subject. 
.  .  .  There  was  no  omission  of  dili- 
gence in  the  efforts  to  save  the  freight 
houses  and  property,  after  the  fire  was 
discovered.  Accidental  fires,  occur- 
ring without  negligence,  are  frequent 
The  occurrence  of  a  fire  does  not  alone 
justify  the  inference  of  negligence. 
In  the  absence  of  all  explanation  of  the 
origin  of  the  fire,  or  of  evidence  tend- 
ing to  show  that  it  was  in  the  power 
of  the  defendant  to  have  made  such 
explanation,  or  that,  by  the  exercise 
of  reasonable  care,  the  fire  would  not 
have  occurred,  no  presumption  of  neg- 
ligence was  raised  so  as  to  justify  the 
submission  of  the  question  to  the 
jury." 


And  it  was  said  in  De  Grau  v.  Wil- 
son (1883)  17  Fed.  698,  affirmed  in 
(1884)  22  Fed.  560,  supra,  that  proof 
of  the  occurrence  of  fire  in  goods  up- 
on the  defendants'  pier  does  not  raise 
the  presumption  that  the  fire  was 
caused  by  the  negligence  of  the  de- 
fendants or  their  servants. 

In  Yazoo  &  U.  Valley  R.  Co.  v. 
Hughes  (1908)  94  Miss.  242.  22  L.R.A. 
(N.S.)  975,  47  So.  662,  supra,  an  ac- 
tion against  a  railroad  company 
whose  responsibility  was  that  of  ware- 
houseman, for  negligently  permitting' 
the  property  to  be  destroyed  by  fire 
which  consumed  the  warehouse,  it  was 
Ixeld  that,  in  the  absence  of  proof  as 
to  the  circumstances  of  the  fire,  the 
defendant  was  improperly  held  to  be 
prima  facie  negligent,  since  the  de- 
struction of  the  property  by  fire  was 
entirely  consistent  with  ordinary 
care,  and  the  burden  of  proving  neg- 
ligence was  on  the  plaintiff.  The 
declaration,  the  court  stated,  was 
framed  on  the  theory  that  the  com- 
pany had  carelessly  allowed  the  prop- 
erty to  be  destroyed  by  fire,  and  had 
negligently  failed  to  exercise  that  de- 
gree of  care  which  it,  as  bailee,  waa 
bound  to  exercise.  But  the  decision 
is  not  placed,  so  far  as  appears,  on  the 
nature  of  the  action  or  the  allegations 
of  the  petition,  the  case  supporting^ 
the  broad  rule  that  the  bailor  of  prop- 
erty in  an  action  against  a  warehouse- 
man has  the  burden  of  proving  negli- 
gence, where  it  appears  only  that  the 
property  has  been  destroyed  by  fire. 
There  was  the  additional  circumstance 
in  this  case  that  the  bailee's  prop- 
erty was  also  destroyed  by  the  same 
fire,  the  court  stating  that  some  of  the 
authorities,  very  properly,  in  discuss- 
ing the  question  of  presumption,  at- 
tached importance  to  this  considera- 
tion. But  it  seems  that  the  same  con- 
clusion would  probably  have  been 
reached,  apart  from  this  feature  of 
the  case.  It  was  established  or  con- 
ceded that  the  goods  were  destroyed 
by  fire  which  consumed  the  depot  in 
which  they  were  stored.  No  evidence 
was  introduced  by  the  defendant,  and 
there  was  no  testimony  as  to  tiie  cir- 
camstances  and  incidents  of  the  fire, 
the  railroad  company  relying  merely 
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as  an  excuse  for  nondelivery,  upon  .the 
fact  that  the  property  was  burned.  It 
was  held  to  be  error  for  the  trial  court 
to  give  a  peremptory  instruction  in  be- 
half of  the  plaintiff  as  to  liability, 
leaving:  to  the  jury  only  the  question 
of  damages.  The  contention  was 
overruled  that  the  bailee  should  be 
required  to  produce  evidence  to  prove 
that  the  fire  was  without  its  negli- 
gence, since  it  might  properly  be  re- 
garded as  in  possession  of  such  evi- 
dence, if  any,  the  court  stating  that 
the  argument  was  not  convincing  in 
the  light  of  the  overwhelming  weight 
of  authority  to  the  contrary,  and  that 
there  shonld  be  no  difficulty  for  the 
bailor  to  prove  the  origin  and  circum- 
staniees  of  the  fire,  since  the  agent  of 
the  bailee,  who  was  in  charge  of  the 
warehouse,  was  doubtless  available  as 
a  witness. 

And  in  Meridian  Fair  &  Exposition 
Asso.  V,  North  Birmingham  Street  R. 
Co.  (1893)  70  Miss.  808,  12  So.  655, 
supra,  where  the  defendant  became 
liable  to  the  owner  of  a  balloon  for  its 
return  after  use  in  an  ascension,  and 
during  the  ascension  the  balloon  was 
destroyed  by  fire  from  some  cause  not 
explained,  the  court,  in  reversing  a 
judgment  for  the  plaintiff  in  an  ac- 
tion for  failure  to  return  the  balloon, 
said  that  there  was  no  evidence  of 
culpability  on  the  part  of  the  seronaut, 
or  anyone  else,  unless  the  mere  fact 
of  fire  raised  a  presumption  of  negli- 
gence, which  it  did  not;  that  "when  a 
bailee,  in  any  action  for  nonreturn  of 
an  article,  shows  that  it  was  destroyed 
by  fire  under  circumstances  fully  dis- 
closed, and  not  suggestive  of  any  want 
of  due  care,  it  devolves  on  the  bailor 
seeking  to  hold  him  responsible  to 
turn  the  scale  by  some  evidence  in- 
culpatory of  the  defendant.  The  law 
does  not  intend  or  presume  negligence. 
It  does  make  the  reasonable  require- 
ment of  the  bailee,  who  fails  to  return 
the  thing  bailed,  to  show  tiiat  he  can- 
not return  it,  and  why;  and  when  he 
discloses  fully  the  facts  showing  the 
impossibility  of  a  return  because  of 
the  destruction  of  the  thing,  with  the 
attendant  eircumstances,  and  nothing 
connected  with  his  showing  in  this 
reapect  inculpates  him,  the  plaintiff 


must  show  liability  or  fail  in  his  ac- 
tion. .  .  .  Upon  the  facts  disclosed, 
as  shown  by  the  record,  the  defendant 
sufficiently  accounted  for  the  nonre- 
turn of  the  balloon,  and  the  plaintiff 
was  not  entitled  to  recover."  It-  will 
be  observed  that  the  court  refers  to 
destruction  by  fire  under  "circumstan- 
ces fully  disclosed,*'  and  to  the  impos- 
sibility of  a  return  because  of  the  de- 
struction of  the  property  with  a  show- 
ing of  the  "attendant  circumstances." 
But,  referring  to  this  case,  the  same 
court,  in  the  later  decision  of  Yazoo  & 
M.  Valley  R,  Co.  v.  Hughes  (1908)  94 
Miss.  242,  22  L.RJV.(N.S.)  975,  47 
So.  662,  supra,  stated  that  the  aero* 
naut,  the  only  one  who  could  have  ex- 
plained the  accident,  was  not  ex- 
amined as  a  witness,  and  that  nothing 
was  really  disclosed  in  the  proof  ex- 
cept that  the  balloon  was  burned; 
that  an  examination  of  the  facts  of 
the  case  and  the  authorities  on  which 
the  decision  was  based  convinced  the 
court  that  the  mere  fact  of  the  prop- 
ert^r  being  destroyed  by  fire,  in  the  ab- 
sence of  explanation,  prima  facie  ac- 
quitted the  bailee  of  the  charge  of 
negligence. 

Where  the  cause  of  a  fire  which  de- 
stroyed a  cold  storage  warehouse  was 
not  shown,  and  was  apparently  not 
known,  it  appearing  only  that  the  fire 
originated  on  the  second  floor  of  the 
building,  it  was  held  error  to  submit 
to  the  jury  the  question  of  the  ware- 
houseman's negligence,  in  an  action 
for  loss  based  on  failure  safely  to  keep 
the  goods  of  the  plaintiff  destroyed  in 
the  warehouse  by  the  fire,  since  the 
evidence  did  not  justify  an  inference 
of  negligence.  Tower  v.  Grocers  Sup- 
ply &  Storage  Co.  (1893)  169  Pa,  106, 
28  Atl.  229. 

In  some  of  the  cases  cited  above, 
which  have  held  that  from  the  fire 
itself  no  presumption  of  negligence 
arose,  there  was  some  evidence  as  to 
the  place  of  origin  of  the  fire  and  as 
to  the  care  exercised  by  the  bailee  to 
guard  the  property.  Thus,  in  Farn- 
ham  V.  Camden  &  A.  R.  Co.  (1867)  65 
Pa;  63,  the  speciar  verdict  included 
the  statement  that,  while  the  goods 
were  on  the  wharf  at  destination, 
ready  for  delivery  to  the  consignee,  a 
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fire  broke  out  on  a  steamboat  belong- 
ing  to  the  defendants  and  lying  at  the 
wharf,  which  consumed  the  wharf  and 
all  the  goods  thereon,  and  that  the  ori- 
gin of  the  fire  was  unknown,  al- 
though the  defendants  had  watchmen 
on  duty  on  the  wharf  and  boat.  The 
court,  assuming  that  the  defendants 
were  liable  only  as  a  bailee  for  hire, 
said:  "This  case  shows  that  where 
a  bailee  accounts  for  a  loss  in  a  way 
not  to  implicate  himself  in  a  charge  of 
negligence,  this  is  a  sufilcient  de- 
fense, unless  the  plaintiff  proves  neg- 
ligence. This  is  the  plaintiff's'  reply 
to  the  plea  in  excuse  of  performance. 
It  is  an  affirmative  position  and  must 
be  proved  by  the  party  alleging  it.  It 
is  true  the  plaintiffs  in  the  first  in- 
stance, taking  the  present  case  as  il- 
lustration, must  have  shown,  if  it  bad 
been  tried  in  the  ordinary  way,  that 
they  delivered  the  goods  to  the  de- 
fendants to  be  carried  to  New  York, 
that  their  agent  called  for  them,  and 
could  not  get  them.  There  they  might 
havie  rested  to  hear  the  reply,  and  that 
would  be  proof  that  the  goods  were  ac- 
cidentally consumed  by  a  fire  break- 
ing out  on  the  steamboat  at  the  wharf, 
which  consumed  the  boat^  the  wharf, 
and  buildings  of  the  defendants,  and 
the  goods  in  them,  including  the  plain- 
tiffs'; that  the  boat  had  its  comple- 
ment of  men  on  board,  and  the  defend- 
ants four  watchmen  on  the  wharf. 
Out  of  these  facts  negligence  could 
not  be  inferred.  The  plaintiffs'  r^ly 
would  be,  therefore:  'All  that  nuiy  be 
true;  but  the  fire  originated  in  your 
negligence.'  Is  it  not  perfectly  clear 
that,  as  t^at  was  not  inferable  from 
the  defendants'  case,  that  the  plain- 
tiffs must  prove,  it?  This  is  not  to 
be  doubted." 

And  while  the  weight  of  authority 
appears  to  be  that  the  burden  of  prov- 
ing negligence  is  on  the  bailor  in  an 
action  by  him  against  the  bailee, 
where  the  goods  have  been  destroyed 
by  fire  and  an  inference  of  negligence 
does  not  arise  from  the  mere  fact  of 
the  fire  itself,  it  is  important  to  note 
that  if  the  fire  originates  on  premises 
exclusively  in  the  bailee's  control,  and 
it  fails  to  call  those  as  witnesses  who 
were  in  charge  at  the  time,  and  offers 


no. evidence  that  they  performed  their 
duty,  tiiis  failure  may  be  a  circuin- 
stance.  it  seems,  against  the  bailee, 
and,  with  little  other  evidence,  as, 
for  example,  that  he  failed  to  adopt 
any  means  for  protection  against  fire, 
be  sufficient  to  make  out  a  prima  facie 
case  for  submission  to  the  jury  on  the 
question  of  the  bailee's  negligence. 
J.  Russell  Mfg.  Co.  v.  New  Haven  S.  B. 
Co.  (1872)  60  N.  Y.  121,  where  goods 
transported  by  a  carrier  by  water 
were  destroyed  by  fire  at  destina- 
tion, on  a  pier  in  the  occupa- 
tion of  the  carrier,  and  in  charge 
of  a  private  watchman,  who  was  not 
called  as  a  witness,  the  fire  occur- 
ring soon  after  midnight.  The  court 
said:  "We  think  that  enough  was 
shown  to  call  upon  the  defendant  to 
explain  the  circumstances  attending 
the  destruction  of  the  property,  and 
that,  in  the  absence  of  any  such  ex- 
planation, the  jury  would  have  been 
authorized  to  infer  that  proper  pre- 
cautions for  its  safety  had  not  been 
taken.  Whether  due  caution  required 
that  the  wharf  should  be  furnished 
with  the  means  of  extinguishing  fire, 
or  that  a  watchman  should  be  kept 
there  during  the  night,  were  questions 
for  the  jury,  dependent  upon  the  cir- 
cumstances of  danger  which  may 
have  surrounded  the  premises.  The 
plaintifTs  evidence  of  the  absence  of 
the  means  of  extinguishing  fire  was 
not  of  the  most  satisfactory  char- 
acter; but  &e  defendant,  althoufh 
possessing  the  best  means  of  proof 
upon  the  subject,  did  not  controvert 
it;  while  the  fa^t  of  the  fire  originat- 
ing on  the  defendant's  premises,  in 
connection  with  the  failure  of  the  de- 
fendant to  offer  any  explanation  of 
its  origin,  or  even  to  produce  any  of 
the  persons  said  to  have  been  left  in 
charge,  or  to  show  that  they  per- 
formed their  duty,  or  that  any  effort 
was  made  to  take  the  goods  out  of  the 
reach  of  the  fire,  were  circamstances 
ftom  which  the  jury  might  have 
drawn  inferences  unfavorable  to  the 
defendant  on  the  question  of  negli- 
gence.  The  nature  of  an  accident  may 
itself  afford  prima  facie  proof  of  neg- 
ligence, .  .  .  and  we  think,  as  the 
case  stood,  the  judge  erred  in  not  snb- 
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mittinff  the  question  of  negligence  to 

the  jazy.  .  .  .  Negligence  may  be 
inferred  from  the  circumstances  of 
the  case.  Where  the  accident  is  one 
which  in  the  ordinary  course  of  events 
would  not  have  happened  but  for  the 
want  of  proper  care  on  the  part  of 
the  defendant,  it  is  incumbent  upon 
him  to  show  that  he  had  taken  such 
precautions  as  prudence  would  dic- 
tate and  his  failure  to  furnish  the 
proof,  where,  if  it  existed,  it  would  be 
within  his  power,  may  subject  him 
to  the  inference  that  such  precautions 
were  omitted." 

But  in  Allen  v.  Fulton  Motor  Car 
Co.  (1911)  71  Misc.  190,  128  N.  Y. 
Supp.  419,  where  there  was  no  evi- 
dence as  to  the  cause  of  the  fire  which 
destroyed  the  plaintiffs'  automobile, 
which  had  been  left  with  the  defend- 
ant for  repairs  and,  by  defendant's 
direction,  had  been  stored  in  a  bam 
not  connected  with  the  garage,  the 
court  in  holding  that  the  burden  of 
proving  negligence  on  the  part  of  the 
d^endant,  as  alleged  by  the  plain- 
titr,  was  on  the  latter^  distinguished 
the  case  of  J.  Russell  Mfg.  Co.  v.  New 
Haven  S.  B.  Co.  (N.  Y.)  supra,  on  the 
ground  that  in  the  case  before  it  the 
fire  did  not  originate,  so  far  as  ap- 
peared, on  the  defendant's  premises, 
as  was  true  in  the  latter  case,  where 
also  the  defendant  had  emplt^ed 
watchmen  to  gnard  the  wharf  agahist 
fust  Boch  an  accident,  and  should  have 
produced  such  watchmen  or  accounted 
for  the  origin  of  the  fire.  The  court 
said:  "When  called  upon  for  the  re- 
turn of  the  car,  it  was  the  duty  of  the 
d^Midant  to  deliver  it  to  its  owner, 
or  accoant  for  its  d^ult  by  showing 
a  loss  by  some  violence,  theft,  or  ac- 
cident It  seems  to  me  in  this  case 
that,  when  the  evidence  disclosed  the 
fact  that  this  car  was  lost  by  fire,  or, 
in  other  words,  its  loss  was  accounted 
for,  the  burden  continued  upon  the 
plaintiff  to  show  that  Its  loss  was  oc- 
casioned by  some  negligence  or  want 
of  ordinary  care  upon  the  part  of  the 
defendant."  The  court  said  that  in 
this  case  there  was  no  evidence  what- 
ever showing  that  the  fire  originated 
apon  the  property  of  the  defendant, 
and  that  it  appeared  that  the  confla- 


gration was  quite  general,  other  ad- 
jacent property  also  being  destroyed. 

Assuming  that  a  presumption  of 
negligence  arose  from  the  fact  that 
the  fire  which  consumed  the  bailor's 
goods  originated  on  the  bailee's  prem- 
ises, the  court  in  Johnson  v.  Smith 
(1893)  64  Minn.  319,  56  N.  W.  37, 
held  that  the  evidence  was  sufiicient 
to  rebut  the  presumption  of  negli- 
gence, it  being  quite  as  reasonable  to 
suppose  that  the  fire,  which  broke  out 
in  the  defendant's  furniture  shop 
about  an  hour  after  it  was  locked  for 
the  night,  was  of  incendiary  origin, 
as  that  it  arose  from  any  condition 
existing  on  the  premises.  And  the 
court  stated  that  whether  the  burden 
of  proving  negligence  in  respect  to  the 
origin  of  the  fire  was  on  the  plaintiff 
or  defendant  was  not  of  practical  im- 
portance in  the  case. 

IF.  Bute  aa  afftirU^  by  pleaeUngB  or 
fmtn  of  aottoft. 

Some  of  the  decisions  in  which  the 
point  is  not  expressly  made  are  in- 
fluenced, perhaps,  by  the  form  of  the 
action  and  the  pleadings  in  the  par- 
ticular case,  and  in  several  cases  dis- 
tinctions in  these  regards  have  been 
pointed  out. 

In  California,  a  distinction  has  been 
made,  with  respect  to  the  burden  of 
proving  negligence  in  actions  against 
a  railroad  company,  between  cases 
where  the  action  is  based  on  breach  of 
contract  to  carry  and  deliver,  and 
where  it  is  based  on  negligence,  al- 
though the  measure  of  responsibility 
of  the  company  in  both  cases  was  tiiat 
of  warehouseman. 

Thus,  in  an  action  against  a  rail- 
road company  as  warehouseman,  for 
failure  to  return  goods  stored  with  it, 
which,  with  the  warehouse,  had  been 
consumed  by  fire,  the  court  in  Wilson 
V.  Southern  P.  R.  Co.  (1882)  62  CaL 
164,  laid  down  the  following  rules: 
"A  prima  facie  case  of  negligence  is 
made  out  against  a  warehouseman 
who  refuses  to  deliver  property  stored 
with  him,  upon  proof  of  demand  and 
refusal.  Upon  such  proof  alone  the 
burden  is  on  him  to  account  for  the 
property ;  otherwise  he  shall  be 
deemed  to  have  converted  it  to  his 
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own  use.  But  if  it  appears  that  the 
property,  when  demanded,  was  con- 
sumed by  fire,  the  burden  of  proof  is 
then  on  the  bailor  to  show  that  the 
fire  was  the  result  of  tiie  negligence 
of  the  warehouseman.  .  .  .  The 
negligence  of  the  appellant,  as  the 
proximate  cause  of  the  loss  of  the 
property  by  fire,  thus  became  the  es- 
sential fact  to  recovery;  and  the  bur- 
den of  proof  was  upon  the  plaintiff  in 
the  action.  It  was  incumbent  on  him 
to  prove  that  the  defendant  had,  by 
some  act  of  omission,  violated  some 
duty,  by  reason  of  which  the  fire  orig- 
inated; or  that  some  negligence,  or 
want  of  care  such  as  a  prudent  man 
would  take  under  similar  circumstan- 
ces of  his  own  property,  caused  or 
permitted,  or  contributed  to  cause  or 
permit,  the  fire  by  which  the  property 
was  destroyed."  In  this  case  the  court 
affirmed  a  judgment  for  the  plaintiff, 
holding  that  there  was  sufficient  evi- 
dence that  the  fire  originated  through 
the  warehouseman's  negligence  with 
respect  to  the  use  or  extinguishment 
of  a  lamp  on  the  evening  of  the  fire, 
to  warrant  submission  of  the  issues 
to  the  jury  and  to  sustain  the  judg- 
ment. 

But  in  Wilson  v.  California  C.  R. 
Co.  (1892)  94  Cat  166,  17  L.R.A. 
685,  29  Pac.  861,  although  the  court 
considered  the  responsibility  of  the 
earrier,  after  the  arrival  and  proper 
storage  of  the  goods,  as  being  the 
same  as  that  of  warehousemen  gener- 
ally, it  was  held  that  the  burden  of 
proof  was  on  it,  in  an  action  to  re- 
cover the  value  of  the  goods,  to  prove 
a  defense  set  up  that  the  goods  had 
been  destroyed  by  fire  without  its  neg- 
ligence. It  was  held  that  an  instruc- 
tion was  error  that,  "when  t^e  defend- 
ant shows  that  the  goods  sued  for 
were  destroyed  by  fire,  then  the  bur- 
den of  showing  that  such  fire  was  the 
result  of  defendants'  want  of  care 
is  upon  the  plaintiff,  and,  unless  such 
want  of  ordinary  care  is  shown,  your 
verdict  should  be  for  the  defendant." 

The  court  referred  to  statutes  re- 
quiring each  party  to  prove  his  own 
affirmative  or  negative  allegations, 
when  they  are  an  essential  part  of  the 
statement  of  the  right  or  title  on  which 


the  cause  of  action  or  defense  is 
founded;  that  the  party  holding  the 
affirmative  of  an  issue  must  produce 
the  evidence  to  prove  it,  and  that  the 
burden  of  proof  lies  on  the  party  who 
would  be  defeated  if  no  evidence  were 
given  on  either  side.  The  action,  as  in-, 
dicated  was  against  a  carrier  to  re- 
cover the  value  of  goods  delivered  to  it 
for  transportation  and  lost  while  in  its 
possession,  and  the  court  distin- 
guished the  case  of  Wilson  v.  Southern 
P.  R.  Co.  (Cal.)  supra,  where  the  ac- 
tion was  against  the  railway  company 
as  warehouseman  for  negligence,  as 
follows:  "Had  the  defendant  been 
sued  as  a  tort-feasor,  and  charged  in 
the  complaint  with  negligence  where- 
by plaintiflf's  goods  were  destroyed  by 
fire,  the  burden  of  proving  the  alleged 
negligence  would  have  been  upon  the 
plaintiff,  .  ,  ,  but  not  so  where, 
as  in  this  case,  the  action  is  upon  the 
carrier's  contract  to  carry  and  de- 
liver goods,  the  alleged  breach  being 
a  failure  to  carry  away  and  deliver 
according  to  the  contract,  and  the  de- 
fense being  that  the  goods  were  de- 
stroyed by  fire  without  the  careleso- 
ness  or  negligence  of  the  defendant. 
As  a  general  rule,  the  burden  is  on 
the  defendant  to  prove  new  matter 
alleged  as  a  defense,  .  .  ;  even 
though  it  requires  the  proof  of  a  nega- 
tive." 

A  case  showing  further  the  posi- 
tion of  the  California  court  on  this 
question  is  Dieterle  v.  Bekin  (1904) 
148  Cat  683,  77  Pac.  664,  an  action 
against  a  warehouseman  for  conver- 
sion of  the  property.  The  complaint 
alleged  delivery,  and  a  failure*  to  re- 
turn the  property  on  demand.  The 
answer  set  up  as  a  defense  that  the 
property  was  destroyed  by  fire  before 
demand  for  retupi,  without  the  fault 
or  negligence  of  the  defendant  There 
was  a  finding  by  the  trial  court  that 
the  origin  and  cause  of  the  fire  were 
unknown.  But  it  was  also  found  that 
the  warehouseman  was  negligent  in 
storing  the  goods  in  a  building  which  * 
was  in  danger  of  fire,  because  on  the 
third  floor  there  was  a  paper-box  fac- 
tory which  used  kerosene  lamps  in 
the  manufacture  of  boxes.  On  these 
findings  the  trial  court  rendered  juds- 
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ment  for  the  defendant.  In  holding 
thai  tills  judgment  should  be  reversed, 
the  court,  on  appeal,  said:  "The 
plaintiffs  made  out  their  case  when 
they  established  to  the  satisfaction 
of  the  court  the  allegations  of  their 
complaint.  It  was  then  for  the  de- 
fendant to  establish  the  allegations 
of  his  affirmative  defense,  if  he  could 
do  so.  The  court  has  found  that  he 
was  grossly  negligent  in  the  matter  of 
exposing  the  property  to  loss  by  fire, 
and  that  the  property  was  destroyed 
by  fire  of  an  unknown  origin.  The 
facts  found  suggest  at  least  a  prob- 
ability that  the  fire  came  from  the 
same  source  from  which  emanated  the 
'more  than  ordinary  risk'  under  which 
the  property  was  so  negligently  placed 
by  the  defendant.  Under  the  circum- 
stsnces  disclosed  by  the  findings,  the 
burden  which  the  defendant  had  as- 
sumed in  his  affirmative  defense  was 
upon  him  to  satisfy  the  court  that  the 
fire  did  not  come  from  this  source. 
It  is  not  necessary  to  hold  that  the 
burden  of  -proof  was  upon  the  defend- 
ant solely  for  the  reason  that  he  had 
assumed  it  in  his  answer.  Irrespec- 
tive of  any  consideration  upon  whom 
the  burden  of  proof  lay,  the  issue  be- 
fore the  court  was  to  determine 
whether  the  defendant  had  exercised 
the  ordinary  care  required  of  him  as 
a  warehouseman,  and  whether  his  neg- 
ligence in  that  respect  had  con- 
tributed to  the  loss  of  the  plaintiffs' 
property,  and  upon  this  issue  the 
court  has  not  made  any  finding. 
Whether  the  fire  occurred  without  his 
knowledge,  or  whether  the  origin  of 
the  fire  was  unknown,  were  not  in 
themselves  conclusive  of  this  ques- 
tion. The  character  of  the  building 
provided  by  him  for  the  storage  of 
the  i>roperty,  the  character  of  the 
business  for  which  he  had  permitted 
a  portion  of  the  building  to  be  used, 
and,  in  view  thereof,  the  precautions 
taken  by  him  for  the  prevention  of  fire 
and  for  its  extinguishment,  were  also 
elements  proper  to  be  considered  in  de- 
termiiiing  the  issue.  •  •  •  It  is  evi- 
9  A.L.S.— 87. 


dent  from  the  findings  above  quoted 
that  there  was  evidence  before  the 
court  tending  to  show  that  the  defend- 
ant did  not  exe|-ciae  the  ordinary  care 
required  of  him  as  a  warehouseman. 
This  was  sufficient  to  cast  upon  him 
the  burden  of  showing  that  the  loss 
did  not  arise  from  his  negligence,  but 
was  the  result  of  some  agency  with 
which  he  was  entirely  disconnected. 
...  As  this  was  a  material  issue 
in  the  case,  and  there  was  evidence 
relative  thereto,  the  court  should  have 
made  a  finding  thereon,  and  until  such 
finding  was  .made  no  judgment  could 
be  properly  rendered."  The  court 
distinguished  the  case  of  Wilson 
V.  Southern  P.  R.  Co.  (Cal.)  supra, 
on  the  ground  that  there  the  plain- 
tiff assumed  In  his  complaint  the 
burden  of  showing  the  negligence  of 
the  defendant,  and  the  question 
whether  the  defendant  was  at  all  neg- 
ligent was  in  grave  doubt;  whereas 
the  defendant  in  the  case  before  it 
assumed  in  his  answer  the  burden 
of  showing  that  the  loss  was  not  the 
result  of  his  negligence,  and  the  evi- 
dence showed  that  he  did  not  use  due 
care  in  storing  the  property. 

The  court  in  Denton  v.  Chicago, 
R.  I.  &  P.  R.  Co.  (1879)  52  Iowa,  161, 
36  Am.  Rep.  263.  2  N.  W.  1093,  re- 
garded the  question  of  burden  of 
proof  iii  an  action  by  the  bailor 
against  the  bailee,  where  the  prop- 
erty ia  destroyed  by  fire,  as  one  which 
may  pwhaps  depend  on  the  nature  of 
the  action  and  the  pleadings,  al- 
though it  seemingly  failed  to  distin- 
guish between  the  question  of  burden 
of  proof  as  to  negligence  and  burden 
of  proof  that  the  property  was  de- 
stroyed by  fire. 

See  also  in  this  connection,  among 
other  cases  not  involidng  loss  by  fire. 
Cass  v.  Boston  ft  L.  R.  Go.  (1867)  14 
Allen  (Mass.)  448,  which  distin- 
guishes, as  respects  the  burden  of 
proving  negligence,  between  cases 
where  the  action  is  based  on  negli- 
gence and  where  it  is  not.  B.  E.  H. 
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ANDREW  VETTER  et  al. 

V. 

NATHAN  BROADHURST,  Appt. 

W^brtuika  Supreme  Cout^-~  November  17,  1910, 
(100  Neb.  356,  160  N.  W.  109.) 

Eminent  domain  —  irrigation  of  private  land. 

1.  Where,  in  an  appeal  from  tlie  dismissal  of  certain  condemnation  pro- 
ceedings, it  appears  that  the  purpose  of  the  proposed  condemnation  is  to 
take  a  part  of  the  land  of  A  against  his  will  as  a  site  for  a'  reservoir  from 

which  to  irrigate  the  land  of  B,  the  proceedings  being  brought  for  B's  sole 
benefit,  a  judgment  of  the  district  court,  dismissing  such  proceedings,  will 
be  upheld. 

[See  note  on  this  question  beginmng  on  page  583.] 

—  private  purpose. 

2.  The  right  of  eminent  domain  can- 
not be  exercised  for  a  purely  private 
purpose. 

[See  10  R.  C.  L.  17,  27.] 

Headnotes  by  Lettton,  J. 


Appeal  by  applicant  from  a  judgment  of  the  District  Court  for  Dawes 
County  (Westover,  J.)  dismissing  certain  condemnation  proceedings 
brought  to  obtain  a  reservoir  site  on  lands  of  defendants  for  purposes  of 

irrigation.  Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  J,  E,  Porter  for  appellant,  Atchison,  T.  &  S.  F.  R.  Co.  v.  Camp- 

Messrs.  E.  D.  Crites  and  F.  A.  bell,  61  Kan.  439,  48  L.R.A.  251,  78 
Crites,  for  appellees:  Am.  St.  Rep.  328,  59  Pac,  1051;  Ten 

There  can  be  no  taking  of  private    Eyck  v.  Delaware  &  R.  Canal  Go.  18 


property  for  public  use  against  the 
will  of  the  owner,  without  direct  au- 
thority from  the  legislature. 

Aldridge  v.  Tuscumbia,  C.  &  D.  R. 
Co.  2  Stew.  &  P.  (Ala.)  199,  23  Am. 
Dec.  307;  Hayford  v.  Bangor,  11  L.R.A. 
(N.S.)  940,  and  note,  102  Me.  340, 
66  Atl.  731;  Jeter  v.  Vinton-Roanoke 
Water  Co.  114  Va.  769,  76  S.  E.  921, 
Ann.  Cas.  1914C,  1029;  State  ex  rel. 
Wanconda  Invest.  Co.  v.  Superior  Ct. 
Ann.  Caa.  1913E,  1076,  and  note,  68 
Wash.  660,  124  Pac.  127;  Pittsburgh, 
W.  &  K.  R.  Co.  V.  Benwood  Iron  Works, 
2  L.R.A.  680,  note;  Barre  R.  Co.  v. 
Montpelier  &  VV.  River  R.  Co.  4  L.R.A. 
786,  note. 

A  taking  of  property  for  private  use 
or  without  just  compensation  is  a 
deprivation  of  property  without  due 
process  of  law. 

Hairston  v.  Danville  &  W.  R.  Co. 
208  U.  S.  598,  52  L.  ed.  637,  28  Sup. 
Ct.  Rep.  331, 13  Ann.  Cas.  lOOS;  Fee  v. 
Cowdry,  45  Ark.  410,  66  Am.  Rep.  560; 


N.  J.  L.  200,  37  Am.  Dec.  233;  Cochran 
V.  Van  Surlay,  20  Wend.  365,  32  Am. 
Dec.  570;  Oilman  v.  Tucker,  128  N.  Y. 
190,  13  L,R.A.  304,  26  Am.  St.  Rep. 
464,  28  N.  E.  1040;  Nash  v.  Clark,  27 
Utah,  158,  1  L.R.A.  (N.S.)  208,  101 
Am.  St.  Rep.  953,  75  Pac.  371,  1  Ann, 
Cas.  300;  Huber  v.  Merkel.  117  Wis. 
355,  62  L.R.A.  689,  98  Am.  St.  Rep. 
933,  94  N.  W.  364.  ■ 

It  does  not  lie  in  the  power  of  a. 
state  to  authorize  the  taking  of  the 
property  of  an  individual  without  his 
consent,  for  the  private  use  of  another,, 
even  on  the  payment  of  full  compensa- 
tion. 

Cole  V.  La  Grange,  113  U.  S.  1,  2S 
L.  ed.  896,  5  Sup.  Ct.  Rep.  416;  Salis- 
bury Land  &  Improv.  Co.  v.  Com.  215 
Mass.  371,  46  L.R.A.(N.S.)  1196,  102 
N.  E,  619;  Taylor  v.  Porter,  40  Am. 
Dec.  274,  and  note,  4  Hill,  140;  Witham 
v.  Osburn,  4  Or.  318,  18  Am.  Rep.  287  ; 
Naah  v.  Clark,  27  Utah,  158,  1  L.R.A. 
(N.S.)  208,  101  Am.  St.  Rep.  953,  76 
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Pac.  371,  1  Ann.  Cas.  300;  Chicago 
&  N.  W.  R.  Co.  T.  Morehouse.  88  Am. 
St  Rep.  929,  note;  Pittsburgh,  W.  & 
K.  R.  Co.  V.  Benwood  Iron  Works,  2 
L.R~A.  680,  note;  Barre  R.  Co.  v.  Mont- 
pelier  &  W.  River  R.  Co.  4  L.R.A.  787, 
note;  Owensboro  &  N.  R.  Co.  v.  Todd, 
11  L.R.A.  285,  note;  Mifflin  Bridge  Co. 
T.  Juniata  County,  13  L.R.A.  431,  note; 
Re  Tuthill,  49  L.R.A.  781,  note ;  Hen- 
derson V.  Lexington,  22  L.R.A.(N.S.) 
23,  note;  Jones  v.  Venable,  1  Ann.  Cas. 
188,  note. 

The  prohibition  against  the  taking  of 
property  for  public  use  without  just 
compensation  impliedly  but  definitely 
forbids  a  taking  of  property  for  pri- 
vate uses. 

Arnsperger  v.  Crawford,  101  Md. 
247,  70  L.R.A.  497,  61  Atl.  413;  Re 
Albany  Street  H  Wend.  149,  25  Am. 
Dec.  618;  Bloodgood  v.  Mohawk  &  H. 
River  R.  Co.  18  Wend.  9,  31  Am.  Dec. 
313;  Embury  v.  Conner,  3  N.  Y.  511, 
53  Am.  Dec.  325;  Re  Barre  Water  Co. 
62  Vt.  27,  9  L.R.A.  195,  20  Atl.  109; 
Gainesville,  H.  &  W.  R.  Co.  t.  Hall,  22 
Am.  St  Rep.  49,  note. 

A  state  statute  which  provides  for 
the  taking  of  property  for  a  private 
use,  though  specifically  authorized  by 
the  Constitution  of  the  state,  would  be 
overturned  by  the  Supreme  Court  of 
the  United  States. 

Clark  v.  Nash.  198  U.  S.  861,  49  L. 
ed.  1085,  25  Sup.  Ct  Rep.  676,  4  Ann. 
Cas.  1171;  Hairston  v.  Danville  &  W. 
R.  Co.  208  U.  S.  598,  52  L.  ed.  637,  28 
Snp.  Ct  Rep.  831,  13  Ann.  Cas.  1008; 
Chicago  &  N.  W.  R.  Co.  v.  Morehouse, 
88  Am.  St  Rep.  930,  note ;  Re  Tuthill, 
163  N.  Y.  133,  49  L.R.A.  781,  79  Am. 
St  Rep.  574,  67  N.  E.  303. 

Where  an  easement  is  taken  for  a 
public  use,  it  must  be  a  public  ease- 
ment and  a  statute  allowing  any  mem- 
ber of  the  public  to  acquire  a  certain 
private  easement  Is  unconstitutional. 

Hartman  v.  Tresise,  36  Colo.  146,  4 
L.R.A.(N.S.)  872,  84  Pac.  685;  Brew- 
ster V.  J.  &  J.  Rogers  Co.  169  N.  Y. 
73,  58  L.RJ^.  495,  62  N.  E.  164. 

Letton,  J.,  delivered  the  opinion 
of  the  court : 

This  is  an  appeal  from  the  judg- 
ment of  the  district  court  dismiss- 
ing certain  condemnation  proceed- 
ings brought  by  the  applicant 
Froadhurst,  to  obtain  a  reservoir 
site  on  the  lands  of  defendants 
for  irrigation  purposes. 

The  petition  to  the  county  judge 
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stated,  in  substance,  that  applicant 
was  the  owner  of  160  acres  of  land* 
and  that  the  defendants  owned  an 
adjoining  160-acre  tract ;  that  a 
creek  flows  through  the  land  of  both, 
and  that  during  the  winter  season 
and  during  freshets  in  the  summer 
a  large  amount  of  unappropriated 
water  of  the  creek  goes  to  waster 
that  by  its  storage  and  conservation 
the  same  can  be  used  in  the  irri- 
gation of  the  lands  of  the  applicant; 
that  he  had  procured  a  permit  from 
the  state  board  of  irrigation  to 
store  the  flood  waters ;  that  the  con- 
struction of  the  dam  will  cause 
water  to  cover  5  acres  of  land  be- 
longing to  defendants,  and  the 
defendants  have  .refused  to  permit 
him  to  use  the  land  for  reservoir 
purposes,  or  to  agree  as  to  the 
amount  of  damages.  Objections 
were  made  in  the  county  court  by 
motion  and  answer,  on  the  ground 
that  the  purpose  of  the  applicant 
was  to  impound  the  water  for  his 
own  private  use,  and  not  for  a  pub- 
lic purpose,  and  for  other  reasons. 
The  objections  were  overruled. 
Appraisers  were  appointed,  who 
viewed  the  premises  and  awarded 
defendants  compensation  in  the  sum 
of  $420.  An  appeal  was  taken  to 
the  district  court,  where  a  motion 
was  made  to  dismiss  the  proceedings 
on  the  same  grounds,  which  was  at 
first  overruled,  but  during  the  trial 
leave  was  given  to  renew  the  motion, 
which  was  then  sustained  and  the 
proceedings  dismissed. 

The  sections  of  the  statutes  under 
which  applicant  asserts  the  right  to 
take  defendants'  property  are  § 
3444,  Rev.  Stat.  1913,  which  pro- 
vides in  part  as  follows:  "Every 
person,  corporation  or  association 
intending  to  construct  and  main- 
tain a  storage  reservoir  for  irriga- 
tion or  any  other  useful  purpose, 
shall  make  an  application  to  the 
state  board  of  irrigation,  highways 
and  driiinage  as  hereinbefore  pro- 
vided. .  .  .  Upon  the  approval 
of  such  application  the  applicant 
shall  have  the  right  to  impound  any 
and  all  waters  not  otherwise  appro- 
priated and  any  appropriated  water 
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not  needed  for  immediate  use,  to 
construct  and  maintain  necessary 
ditches  for  the  purpose  of  conduct- 
ing water  to  such  storage  reservoir 
and  to  condemn  land  for  such  reser- 
voir and  ditches  in  t^e  same  man- 
ner as  is  provided  by  law  for  the 
condemnation  of  rights  of  way  for 
other  ditches"— and  §§  3428,  3430, 
3431,  Rev.  Stat.  1913,  which  specify 
the  manner  of  obtaining  rights  o£ 
way  for  other  ditches. 

The  principal  ground  set  forth  in 
the  motion,  and  that  upon  which  the 
district  court  acted,  is  that  the 
attempted  appropriation  and  con- 
demnation is  not  for  a  public  pur- 
pose, but  for  a  private  purpose/ 
being  for  the  sole  benefit  and  advan- 
tage of  the  applicant,  and  the  power 

Kminent  domain  eminent  domain 
— private  cannot  be  exercised 

pnrpo".  to  take  defendants' 

property  for  private  use.  Is  the 
proposed  taking  for  a  public  use? 
It  is  pointed  oUt  in  10  B.C.L.,  p.  25, 
that  though  some  courts  hold  that 
"anything  which  tends  to  enlarge 
the  resources,  increase  the  industrial 
energies,  and  promote  the  produc- 
tive power  of  &w  considerable  num- 
ber of  the  inhabitants  of  a  section  of 
the  state,  or  which  leads  to  the 
growth  of  towns  and  the  creation  of 
new  resources  for  the  employment 
of  capita]  and  labor,  contributes  to 
the  general  welfare  and  the  prosper- 
ity of  the  whole  community,  and,  giv- 
ing the  Constitution  a  broad  and 
comprehensive  interpretation,  con- 
tutes  a  public  use,"  yet  other  courts 
have  held,  and  the  common-law  rule 
and  the  generally  accepted  doctrine 
is,  that  in  order  to  constitute  a  pub- 
lic use  tihe  property  taken  must  be 
placed  within  the  control  of  the  pub- 
lic, or  of  a  public  agency  or  instru- 
mentality, and  its  use  or  the  rates 
charged  for  its  use  be  subject  to  pub- 
lic control,  or  it  must  be  within  the 
right  of  the  public  to  use  and  enjoy. 
A  citation  of  cases  holding  to  each 
of  these  views  may  be  found  in  10 
R.  C.  L.,  notes,  p.  22.  A  full  and 
able  discussion  of  the  whole  subject 
may  be  found,  beginning  on  page  24  ' 
of  the  same  volume,  and  in  1  Wiel, 


Water  Rights,  3d  ed.  §  606.  The 
proper  limits  of  this  opinion  lead 
us  to  refer  the  reader  to  these  arti- 
cles and  the  authorities  cited  there- 
in.  One  of  the  clearest  statements 
justifying  the  doctrine  that  a  public 
advantage  or  benefit — the  general 
welfare,  to  use  another  term — ^may 
justify  the  taking  of  private  prop- 
erty against  the  consent  of  the  own- 
er, is  given  in  the  opinion  by  Mr. 
Justice  Peckham  in  the  case  of 
Clark  V.  Nash,  198  U.  S.  361,  49  L. 
ed.  1085,  25  Sup.  Ct.  Rep,  676,  4 
Ann.  Cas.  1171.  In  that  case  it  was 
held  by  the  supreme  court  of  Utah 
Uiat  on  account  of  the  peculiarly 
arid  climate  of  Utah,  where  agricul- 
ture is  practically  impossible  with- 
out irrigation,  the  use  of  water,  even 
by  a  private  owner,  for  agricultural 
purposes,  was  a  public  use,  and  was 
of  such  value  to  the  commonwealth 
that  a  statute  permitting  condo- 
nation of  the  right  of  way  for  a 
ditch  for  the  use  of  a  private  In- 
dividu^  was  not  unconstitutional. 
This  was  upheld  by  the  Supreme 
Court  of  the  United  States.  The 
opinion,  after  saying  that  probably 
in  most  states  the  contention  of 
plaintiff  in  error  would  be  sound, 
proceeds :  **Where  the  use  is  assert- 
ed to  be  public,  and  the  right  of  the 
individuid  to  condemn  land  for  the 
purpose  of  exercising  such  use  is 
founded  upon  or  is  the  result  of  some 
peculiar  condition  of  the  soil  or  cli- 
mate, or  other  peculiarity  of  the 
state,  where  the  right  of  condemna- 
tion is  asserted  under  a  state  stat- 
ute, we  are  always,  where  it  can 
fairly  be  done,  strongly  inclined  to 
hold  with  the .  state  courts,  when 
they  uphold  a  state  statute  provid- 
ing for  such  condemnation.  The  va- 
lidity of  such  statutes  may  some- 
times depend  upon  many  different 
facts,  the  existence  of  which  would 
make  a  public  use,  even  by  an  indi- 
vidual, where,  in  the  absence  of  such 
facts,  the  use  would  clearly  be  pri- 
vate. Those  facts  must  be  general, 
notorious,  and  acknowledged  in  the 
state,  and  the  state  courts  may  be 
assumed  to  be  exceptionally  famil- 
iar with  them." 
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And  again:  "But  We  do  not  de- 
sire to  be  understood  by  this  decision 
as  approving  of  the  broad  proposi- 
tion that  private  property  may  be 
taken  in  all  cases  where  tiie  t^ng 
may  promote  the  public  interest  and 
tend  to  develop  the  natural^resources 
of  the  state.  We  simply  say  that 
in  this  particular  case,  and  upon  the 
facts  stated  in  the  findings  of  the 
court,  and  having  reference  to  the 
conditions  already  stated,  we  are  of 
opinion  that  the  use  is  a  public  one." 

It  is  practically  on  the  same  prin- 
ciple that  the  Maine,  Massachusetts, 
and  New  Hampshire  and  Connecti- 
cut milldam  statutes  were  held  to 
be  constitutional,  although  there  is 
no  doubt  that  these  decisions  were 
largely  influenced  by  the  facts  that 
such  legislation  had  been  in  force  in 
the  colonies  long  before  the  Revolu- 
tion, and  that  the  Constitutions  of 
those  states  must  have  been  adopt- 
ed In  view  of  the  ancient  customs 
and  general  state  policy  as  shown 
by  former  and  existing  statutes. 

Tested  by  the  criteria  laid  down 
in  the  Utah  case,  is  there  such  a 
peculiar  condition  of  the  soil  or  cli- 
nate,  or  is  there  any  other  peculiar- 
ity of  circumstances,  in  Nebraska, 
which  would  justify  the  taking  of 
the  land  of  one  farmer  for  the  bene- 
fit of  his  neighbor?  There  is  a  vast 
difference  between  the  physical  con- 
flKuration  and  the  climatic  condi- 
tions of  the  state  of  Utah,  of  other 
states  in  the  arid  region  of  the  Unit- 
ed States,  and  of  the  rocky  New 
England  states,  and  the  physical 
configuration,  dimate,  and  soil  of 
the  state  of  Nebraska.  According 
to  the  United  States  census  report 
irf  1910,  that  part  of  Utah  in  which 
the  heaviest  rainfall  prevails  has 
about  the  same  amount  of  precipita- 
tion as  the  very  driest  and  most  arid 
portion  of  the  state  of  Nebraska; 
Triz.,  16  inches  per  annum ;  while  in 
the  driest  portion  of  Utah  only  about 
7  inches  of  rain  fall  in  a  year.  The 
ninfall  in  Nebraska  varies  from 
wer  32  inches  in  the  extreme  south- 
eastern portion  to  about  16  inches 
in  the  extreme  western  portion.  The 
Keneral  feature  of  the  state  is  that 
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of  a  rolling  plain,  sloping  upward 
from  i^he  Missouri  river  to  its  west- 
ern boundary.  The  elevation  above 
the  sea  levd  varies  from  842  feet 
in  Richardson  county,  in  the  south- 
east, to  over  5,000  feet  in  the  ex- 
treme northwest  comer  of  the  state. 
In  the  eastern  portion  of  the  state 
the  public  welfare  requires  the  con- 
struction of  drainage  ditches  to 
carry  off  the  surplus  waters,  while 
in  the  valleys  of  the  extreme  west- 
em  portion  irrigation  is  necessary 
to  agriculture.  Taken  as  a  whole, 
the  state  of  Nebraska  is  one  of  the 
richest  agricultural  states  in  the 
Union.  Its  crops  are  shown  by  offi- 
cial reports  :to  be  of  such  magnitude 
that  many  million  dollars'  worth  are 
exported  every  year.  It  is  "a  land 
flowing  with  milk  and  honey/'  far 
surpassing  the  land  shown  the  mes- 
sengers £rom  Israel.  In  1916  the 
state  produced  over  71,000,000  bush- 
els of  wheat ;  over  73,000,000  bushels 
of  oats  (Bulletin  33,  Nebraska  De- 
partment of  Labor),  and  over  230,- 
000,000  bushels  of  com  and  other 
grain.  This  vast  yield  was  produced 
upon  15,293,335  acres  of  cultivated 
land,  of  which  only  230,848  acres 
were  under  irrigation.  Bulletin  166, 
Nebraska  Board  of  Agriculture.  The 
arg(!unent  from  necessity  fails  in  the 
face  of  such  facts. 

But  similar  questions  have  al- 
ready been  adjudicated  in  this  state. 
This  court  has  held  that  condemna- 
tion cannot  be  availed  of  to  take  the 
property  of  another  for  a  private 
road,  so  as  to  permit  one  whose  lands 
are  wholly  inclosed  or  surrounded 
by  the  lands  of  others  to  have  access 
to  a  public  highway.  Welton  v. 
Dickson,  38  Neb.  767, 22  L.R.A.  496, 
41  Am.  St.  Rep.  771,  157  N,  W.  559. 
It  has  also  been  held  that  a  statute 
providing  that  not  less  than  three 
owners  of  wet  lands  may  form  a  cor- 
poration to  drain  the  same,  and  pro- 
viding for  condemnation  of  a  right 
of  way  for  a  ditch,  for  such  purpose, 
was  unconstitutional,  the  opinion 
saying:  "Any  number  of  persons, 
not  less  than  three,  being  the  owners 
of  wet  and  overflowed  lands,  when- 
ever it  is  for  their  interest,  may  lo- 
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cate  a  ditch  across  the  lands  of  oth- 
ers. There  is  no  requirement  in  the 
act  that  the  corporation  shall  act 
only  in  cases  where  the  public  wel- 
fare would  be  advanced.  And  there 
are  no  conditions  upon  which  their 
right  to  locate  a  ditch  depends,  ex- 
cept that  they  are  the  owners  of  wet 
or  overflowed  lands.  A  ditch  may 
be  located  and  opened  across  the 
lands  of  individual  owners  merely  to 
subserve  private  interests.  Three 
individuals,  by  forming  a  corpora- 
tion, may  locate  and  open  a  drain 
across  the  property  of  others  with- 
out their  consent,  and  compel  them 
to  bear  the  burden  of  constructing 
the  same.  This  is  an  infringement 
of  the  right  of  private  property,  and 
is  unauthorized  and  void."  Jezial  v. 
Green  Island  Draining  Co.  12  Neb. 
163,  167,  10  N.  W.  548. 

In  Paxton  &  H.  Irrigating  Canal 
&  Land  Co.  v.  Farmers'  &  M.  Irrig. 
&  Land  Co.  45  Neb.  884,  29  L.R.A. 
853,  50  Am.  St.  Rep.  585,  64  N.  W. 
343,  it  was  declared:  "Public  use, 
in  a  constitutional  sense,  may  be  con- 
fined to  the  inhabitants  of  a  restrict- 
ed locality  or  neighborhood,  but  the 
use  must  be  common,  and  not  to  a 
ptwHcular  inditidnaV* 

Furthermore,  the  statute  under 
which  the  applicant  asserts  the  right 
to  take  his  neighbor's  land  allows 
condemnation  for  other  purposes 
than  irrigation.  If  this  section  is 
v^id,  then  anyone  who  desires  to 
use  water  for  power  to  run  a  private 
factory  or  for  any  other  private  use 
may  condemn  the  land  of  his  neigh- 
bor for  a  reservoir  site  and  for 
ditches.  In  Traver  v.  Merrick  Coun- 
ty, 14  Neb.  327,  45  Am.  Rep.  Ill,  15 
N.  W.  690,  the  status  of  water  grist- 
mills in  this  state  was  examined  and 
upon  a  consideration  of  the  statute 
allowing  such  mills  the  right  to  flow 
the  lands  of  others,  it  was  held  that 
since  the  tolls  charged  by  such  mills 
were  subject  to  public  control,  such 
mills  were  works  of  internal  im- 
provement, under  the  statute  allow- 
ing counties  to  vote  bonds  in  aid  of 
such  works. 


In  State  ex  rel.  Bowen  v.  Adams 
County,  15  Neb.  568,  20  N,  W.  96, 
it  was  held  that  bonds  could  not  be 
voted  in  aid  of  a  steam  gristmill,  and 
it  was  said :  "But  for  the  provisions 
of  the  statute  authorifiing  the  exer- 
cise of  the  power  of  eminent  domain 
in  behalf  of  watermille,  and  thereby 
placing  their  regulation  under  legis- 
lative control,  they  would  not  be  held 
to  be  works  of  intern^  improve- 
ment" 

The  right  of  eminent  domain  is 
thus  held  to  rest  on  the  right  to  con- 
trol of  rates  by  the  public.  But  we 
are  not  alone  in  this  view.  In  Ryer- 
son  V.  Brown,  36  Mich.  333,  24  Am. 
Rep.  564,  in  an  interesting  and  able 
opinion  by  Chief  Justice  Cooley,  the 
earlier  cases  in  this  country  are  re- 
viewed, and  it  is  held  that  a  statute 
permitting  the  exercise  of  the  right 
of  eminent  domain  to  flow  lands  of 
others  for  water  power  purposes, 
for  private  use»  is  unconstitutional 
and  void. 

The  operation  of  a  general  statute 
covers  the  state.  The  taking  of 
property  for  the  use  of  another  can- 
not be  lawful  and  proper  in  the  west- 
em  portion  of  the  state,  and  unlaw- 
ful and  wrongful  in  the  eastern  por- 
tion. There  is  no  condition,  there  is 
no  necessity,  there  is  no  prevailing 
public  opinion  or  sentiment  or  de- 
mand, over  the  greater  portion  of 
the  state,  for  any  such  invasion  of 
the  right  of  private  property.  Even 
if  it  should  be  held  that  a  great  and 
general  public  advantage  may,  in 
some  cases,  constitute  a  public  use, 
we  take  judicial  notice  of  the  fact 
that  neither  climatic^  agricultural, 
industrial,  nor  social  conditions  in 
this  state  indicate  that  any  such  ad- 
vantage will  accrue  by  permitting 
such  a  taking  as  this  statute  author- 
izes. 

It  may  be  thought  to  be  rather  an 
artificial  distinction  to  say  that  an 
irrigation  district,  or  a  canal  com- 
pany created  to  furnish  water  to 
landowners  for  agricultural  purposes 
for  compensation,  may  exercise  the 
right  of  eminent  domain,  but  that 
a  private  owner  of  a  single  tract  of 
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land  may  not  have  such  a  privilege. 
But  this  difficulty  rests  on  the  nature 
of  the  matter.  Such  asrencies  are 
in  a  sense  common  carriers  of  water, 
and  the  right  of  control  and  of  regu- 
lation of  rates  exists  in  the  public, 
so  that  all  courts  would  agree  that 
such  agencies  are  formed  for  a  pub- 
lic purpose.  If  a  carrier  of  goods 
only  carries  one  package  of  goods, 
but  offers  to  carry  for  all,  the  public 
is  interested;  but  if  he  carries  for 
himself  alone,  the  public  has  no  con- 
cern with  his  business. 

It  is  not  intended  by  this  opinion 
to  declare  that  the  sections  of  the 
statutes  mentioned  are  null  and  void 


in  toto,  as  in  violation  of  the  Consti- 
tution, but  only  to 
declare   that   they  pir^iTfJ^^a"! 
cannot,  with  due  re- 
gard to  the  right  of  private  proper- 
ty, be  applied  to  circumstances  in 
which  a  merely  private  interest  is 
subserved. 

The  taking  of  defendants'  proper- 
ty against  their  will  under  such  pro- 
ceedings is  without  due  process  of 
law,  and  cannot  be  justified.  The 
judgment  of  the  District  Court  is 
therefore  affirmed. 

Fawcett,  J.,  not  sitting. 

Petitk>n  for  rehearing  denied. 


ANNOTATION. 


TiTfTriie  of  enunent  domain  for  purpose  of  irrigating  land  of  private  owner. 


I.  Generally,  588. 
n.  Im'fration  as  pnUie  use: 

a.  General  rule,  688. 

b.  Exceptions  to  rale,  687. 

c.  Rale  in  Ck>lorado,  588. 

d.  Bnle  in  Texas,  688. 

7.  Oettenrlly. 

There  must  be  a  statute  expressly 
or  impliedly  conferring  the  right  of 
eminent  domain  in  order  that  the  pow- 
«r  may  exist  to  condemn  land  for  ir- 
rigation purposes,  and  the  statute 
must  be  strictly  pursued.  Dalton  v. 
Water  Comrs.  (1874)  49  Cal.  222;  Ali- 
80  Water  Co.  v.  Baker  (1892)  95  Cal. 
268,  30  Fac.  537;  Undaay  Irrig.  Co. 
T.  Mehrtens  (1893)  97  CaL  676,  32 
Pac.  802;  San  Joaquin  &  K.  River  Ca- 
nal &  Irrig  Co.  v.  Stevinson  (1912)  164 
Cal.  221,  128  Pac.  924. 

But  a  statute  declaring  irrigation  to 
be  a  public  use  is  valid  (see  the  fol- 
lowing subdivision  of  this  note),  and 
the  right  of  condemnation  thas  creat- 
ed has  been  held  to  extend  to  individ- 
ual landowners.  Ellinghouse  v.  Tay- 
lor (1897)  19  Mont.  462,  48  Pac.  767; 
Nash  v.  Clark  (1904)  27  Utah,  158,  1 
LJt.A.(N.S.)  208,  75  Pac.  371,  101  Am. 
St.  Rep.  963,  1  Ann.  Cas.  300;  State 
ex  rel.  Galbraith  v.  Superior  Ct.  (1910) 
59  Wash.  621,  140  Am.  St.  Rep.  893, 
110  Pac.  429. 

It  has  likewise  been  held  that  pri- 
vate corporations,  both  foreign  and 


domestic,  may  condemn  property  for 
the  purpose  of  obtaining  a  water  sup- 
ply for  the  irrigation  of  land.  San 
Joaquin  &  K.  River  Canal  &  Irrig  Co. 
V.  Stevinson  (1912)  164  Cal.  221,  128 
Pac.  924;  Denver  Power  &  Irrig.  Co. 
V.  Denver  &  R,  G.  R.  Co.  (1902)  30 
Colo.  204,  60  L.R.A.  383,  69  Pac.  663; 
Helena  Power  Transmission  Go.  v. 
Spratt  (1907)  36  Mont.  108,  8  L.R.A. 
fN.S.)  567,  88  Pac.  773,  10  Ann.  Cas. 
1055;  Spratt  v.  Helena  Power  Trans- 
mission Co.  (1908)  37  Mont.  60,  94 
Pac.  631 ;  Borden  v.  Trespalacios  Rice 
&  Irrig.  Co.  (1904)  —  Tex.  Civ.  App. 
— ,  82  S.  W.  461,  affirming  (1905)  98 
Tex.  494,  107  Am.  St.  Rep.  640,  86  S. 
W.  11;  Cotulla  v.  La  Salle  Water 
Storage  Co.  (1913)  —  Tex.  Civ.  App. 
— ,  153  S.  W.  711;  State  ex  rel.  Golden 
Valley  Irrig.  Co.  v.  Superior  Ct.  (1912) 
67  Wash.  556,  122  Pac.  19. 

/I.  Irrtgatlon  as  public  «w. 

a.  General  rul«. 
It  is  generally  held  that  it  is  within 
the  power  of  the  legislature  to  declare 
that  the  irrigation  of  private  land  is 
a  public  use  to  which  private  proper- 
ty may  be  appropriated,  and  the  courts 
will  not  hold  contrary  to  the  decision 
of  the  legislature  unless  it  clearly  ap- 
pears that  the  use  is  not  public.  Oury 
V.  Goodwin  (1891)  3  Ariz.  255,  26  Pac. 
376;  Lux  v.  Haggin  (1886)  69  Cal.  265, 


Digitized  by 


684 


AMERICAN  LAW  REPORTS,  ANNOTATED.         [9  A.L.R, 


10  Pac.  674;  Re  Hadwa  Irrig.  Diat. 
Bonds  (1891)  92  Cal.  296,  14  L.R.A4 
765,  27  Am.  St.  Rep.  106,  28  Pac.  272, 
675;  Aliso  Water  Go.  v.  Baker  (1892) 
96  Ca).  268,  30  Pac.  637 ;  Lindsay  Irrig. 
Co.  V.  Mehrtens  (1893)  97  CaL  676.  32 
Pac.  802 ;  Lake  Keen  Nav.  Reservoir  & 
Irriff.  Co.  t.  Klein  (1901)  63  Kan.  484. 
65  Pac.  684;  Paxton  &  H.  Irrigating 
Canal  St  Land  Co.  v.  Farmers'  ft  M. 
Irrig.  ft  Land  Go.  (1896)  45  N^  884, 
29  LJI.A.  853,  50  Am.  St.  Rep.  586,  64 
N.  W.  343;  Alfalfa  Irrig.  Dist.  v.  Col- 
lins (1895)  46  Neb.  411,  64  N.  W. 
1086;  Cummings  v.  Hyatt  (1898)  54 
Neb.  36,  74  N.  W.  411;  Umatilla  Irrig. 
Co.  T.  Bamhart  (1892)  22  Or.  389,  80 
Pac.  37. 

The  faot  that  the  use  will  promote . 
private  gain  and  operate  to  the  finan- 
cial advantage  of  individuals  or  pri- 
vate corporations  is  immaterial  if  the 
use  is  in  fact  a  public  use.  Eastern 
Oregon  Land  Co.  v.  Willow  River  Land 
ft  Irrig.  Co.  (1913)  122  C.  C.  A.  636, 
204  Fed.  516;  Spratt  v.  Helena  Pow- 
er Transmission  Co.  (1908)  87  Mont, 
60,  94  Pac.  631. 

In  the  majority  of  jurisdictions  the 
courts  have  taken  a  liberal  view  of  the 
term  "public  use"  when  used  in  con- 
nection with  the  irrigation  of  lands, 
holding  it  to  be  synonymous  with  pub- 
lic benefit,  utility,  01^  advantage.  In 
those  jurisdictions  the  rule  is  that  ir- 
rigation of  privately  owned  lands  is  a 
public  use  when  It  will  promote  the 
public  interest,  and  develop  the  nat- 
ural resources  of  the  commonwealth. 
It  is  not  essential  that  the  direct  bene- 
fit should  extend  to  the  whole  public, 
.  or  to  any  considerable  portion  thereof. 

United  States. — Eastern  Oregon 
Land  Co.  v.  Willow  River  Land  ft  Ir- 
rig. Co.  (1913)  122  C.  C.  A,  636,  204 
Fed.  516,  writ  of  certiorari  denied  in 
rl914)  234  U.  S.  761,  58  L.  ed.  1581, 
34  Sup.  Ct.  Rep.  777;  Burley  v.  United 
States  (1910)  83  L.R.A.(N.S.)  807.  102 
C.  C.  A.  429,  179  Fed.  1,  affirming 
(1909)  172  Fed.  615;  Miocene  Ditch 
Co.  v.  Jacobsen  (1906)  77  C.  C.  A.  106, 
146  Fed.  680;  Clark  v.  Nash  (1906) 
198  U.  S.  361,  49  L.  ed.  1085.  26  Sup. 
Ct.  Rep.  676,  4  Ann.  Cas.  1171;  Fall- 
brook  Irrig.  Dist.  V.  Bradley  (1896) 
164  U.  S.  112.  41  L.  ed.  369.  17  Sop. 


Ct.  Rep.  66,  reversing  (1895)  68  Fed. 
948. 

Alaska.^ — ^Miocene  Ditch  Co.  v. 
Lyng  (1904)  2  Alaska,  265,  affirmed  in 
(1905)  70  C.  C.  A.  458,  188  Fed.  544. 

Arizona. — Oury  v.  Goodwin  (1891) 
3  Ariz.  256,  26  Pac.  376. 

California. — San  Joaquin  ft  K.  Rivsr 
Canal  ft  Irrig.  Co.  v.  Stevinaon  (1912) 
164  Cal.  221,  128  Pac.  924;  Rialto 
Irrig.  Dist.  v.  Brandon  (1894)  108 
Cak  384,  37  Pac  484;  Lindsay  Irrig. 
Co.  V.  Mehrtens  (1898)  97  Cal.  676. 
32  Pac.  802;  Re  Madera  Irrig.  Dist. 
Bonds  (1891)  92  Cal.  296,  14  L.R.A. 
755,  27  Am.  St.  Rep.  106.  28  Pac.  272. 
676;  Lux  v.  Haggin  (1886)  69  Cal. 
256,  10  Pac.  674;  Lorenz  v.  Jacobs 
(1883)  68  Cal.  73;  Cummings  v.  Peters 
(1880)  56  Cal.  598. 

Idaho. — ^Idaho-Iowa  Lateral  ft  Res- 
ervoir Co.  V.  Fisher  (1915)  27  Idaho. 

695,  151  Pac.  998;  Washington  Water 
Power  Co.  v.  Waters  (1911)  19  Idaho, 

696,  116  Pac.  682 ;  Portneuf  Irrigating 
Co.  V.  Budge  (1909)  16- Idaho.  116.  lOO 
Pac.  1046,  18  Ann.  Cas.  674. 

Kansas. — Lake  Koen  Nav.  Reservoir 
&  Irrig.  Co.  v.  Klein  (1901)  63  Kan. 
484.  65  Pac.  684. 

MMitana. — Spratt  v.  Helena  Power 
Transmission  Co.  (1908)  37  Mont  60, 
94  Pac.  631;  Helena  Power  Transmis- 
sion Co.  V.  Spratt  (1907)  35  Mont.  108. 
8  L.R.A.(N.S.)  567,  88  Pac.  773,  10 
Ann.  Cas.  1066 ;  Helena  v.  Rogan 
(1902)  26  Mont.  452,  68  Pac.  798. 

Nebraska. — Crawford  Co.  v.  Hatha- 
way (Crawford  Co.  v.  Hall)  (1903)  67 
Neb.  326,  60  L.RJV.  889,  108  Am.  St. 
Rep.  647,  93  N.  W.  781;  Cummings  v. 
Hyatt  (1898)  64  Neb.  35, 74  N.  W.  411 ; 
Alfalfa  Irrig.  Dist.  v.  Collins  (1896) 
46  Neb.  411,  64  N.  W.  1086;  Paxton  & 
H.  Irrigation  Canal  &  Land  Co.  v. 
Farmers'  &  M.  Irrig.  &  Land  Co. 
(1896)  45  Neb.  884,  29  L.R.A.  863,  50 
Am:  St.  Rep.  586.  64  N.  W.  343. 

New  Mexico. — Young  v.  Dugger 
(1918)  23  N.  M.  613,  170  Pac.  61;  Al- 
buquerque V.  Garcia  (1913)  17  N.  M. 
445,  130  Pac.  118;  Albuquerque  Land 
&  Irrig.  Co,  v.  Gutierrez  (1900)  10  N. 
M.  177,  61  Pac,  357. 

Oregtm. — Umatilla  Irrig.  Co.  t. 
Bamhart  (1892)  22  Or.  389,  30  Psc. 
37. 
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Utah.— Salt  Lake  City  t.  Eaat  Jor- 
dan Irrig.  Co.  (1911)  40  Utah.  126.  121 
Pac.  692;  State  ex  rel.  Lundberg  v. 
Green  River  I^rig.  Dist.  (1911)  40 
Utah.  8S,  119  Pac.  1089. 

Washington. — State  ex  rel.  Golden 
Valley  Irrig.  Co.  v.  Superior  Ct.  (1912) 
67  Wash.  556.  122  Pac.  19;  Prescott 
Irrig  Co.  V.  Flathera  (1899)  20  Wash. 
454,  56  Pac.  635;  Lewis  County  v.  Gor- 
don (1898)  20  Wash.  80,  54  Pac.  779. 

Wynning. — Grover  Img.  &  Land 
Co.  V.  Lovella  Ditch,  Reservoir  &  Irrig. 
Ce.  (1913)  21  Wyo.  204,  LJC.A.1916C, 
1276,  181  Pac.  48,  Ann.  Cas.  1915D, 
12«7. 

"In  a  state  like  California,  where  so 
great  a  portion  of  the  land  is  suscepti- 
ble of  agriculture,  it  may  well  be  said, 
in  view  of  the  climatic  peculiarities 
and  topographical  distribution  of  the 
land,  that  the  legislature  is  acting 
im  public  welfare  in  making  provi- 
sion for  supplying  its  many  farming 
neighborhoods  with  water."  Lindsay 
Irrig.  Co.  v.  Mehrtena  (1893)  97  Cat 
676.  32  Pac.  802. 

In  the  leading  case  of  Clark  v.  Nash 
(1906)  198  U.  S.  361,  49  L.  ed.  1085, 
25  Sup'.  Ct.  Rep.  676,  4  Ann.  Cas.  1171, 
it  was  contended  by  the  plaintiffs  in 
error  that  the  proposed  use  of  a  ditch 
across  their  land  for  the  purpose  of 
conveying  water  to  the  land  of  the  de- 
fendant in  error  was  not  a  public  use. 
on  the  theory  that  although  the  use 
of  water  in  the  state  of  Utah  for  the 
purptMe  of  irrigation  might  be  a  pub- 
lic use  where  the  right*  to  use  it  was 
common  to  the  public,  yet  that  no  in- 
dividual had  the  right  to  condemn 
land  for  the  purpose  of  conveying 
water  across  his  neighbor's  land,  to 
irrigate  his  own  land  alone.  The 
court,  however,  decided  against  this 
contention,  saying;  "In  some  states, 
probably  in  most  of  them,  the  propo- 
sition contended  for  by  the  plaintiffs 
in  error  would  be  sound.  But  whether 
a  statute  of  a  state  permitting  con- 
demnation b.  an  individual  for  the 
purpose  of  obtaining  water  for  his 
land  or  for  mining  should  be  held  to 
be  a  condemnation  for  a  public  use, 
and,  therefore,  a  valid  enactment,  may 
depend  upon  a  number  of  considera- 
tions relating  to  the  situation  of  the 
state  and  its  possibilities  for  land 


cultivation,  or  the  euccessful  prosecu- 
tion of  its  mining  or  other  industries. 
Where  the  use  is  asserted  to  be  public, 
and  the  right  of  the  individual  to  con- 
demn land  for  tiie  purpose  of  exer- 
cising such  use  is  founded  u^on  or  is 
the  result  of  some  peculiar  cendition 
of  the  soil  or  climate,  or  other  pecu- 
liarity of  the  state,  where  the  right 
of  condemnation  is  asserted  under  a 
state  statute,  we  are  alwtgrs,  where  it 
ean  fairly  be  done,  strongly  inclined 
to  Ifold  with  the  state  courts,  when 
they  uphold  a  state  statute  providing 
for  such  condemnation." 

In  Fallbrook  Irrig.  Dist.  v.  Bradley 
(1896)  164  U.  S.  112,  41  L.  ed.  369,  17 
Sup.  C^.  Rep.  66,  reversing  (1895)  68 
Fed.  948,  it  was  held  that  the  Califor- 
nia  Irrigation  Act  of  1887,  and  the 
several  amendatory  acts,  having  been 
repeatedly  declared  constitutional  by 
the  supreme  court  of  that  state,  the 
Supreme  Court  of  the  United  States 
would  not  hold  to  the  contrary.  What 
is  a  public  use,  the  court  declared, 
must  depend  on  the  particular  facts 
and  circumstances  as  appfied  to  the 
subject-matter.  In  commenting  on  the 
question  of  public  use  in  the  state  of 
California  the  court  said:  ''While  the 
consideration  that  the  work  of  Irriga- 
tion must  be  abandoned  if  the  use  of 
the  water  may  not  be  held  to  be  or 
constitute  a  public  use  is  not  to  be  re- 
garded as  conclusive  in  favor  of  such 
use.  yet  that  fact  is  in  this  case  a  most 
important  consideration.  Millions  of 
acres  of  land  otherwise  cultivable 
must  be  left  in  their  present  arid  and 
worthless  condition,  and  an  effectual' 
obstacle  will  therefore  remain  in  the 
way  of  the  advance  of  a  large  portion 
of  the  state  in  material  wealth  and 
prosperity.  To  irrigate  and  thus  to 
bring  into  possible  cultivation  these 
large  masses  of  otherwise  worthless 
lands  would  seem  to  be  a  public  pur- 
pose and  a  matter  of  public  interest, 
not  confined  to  the  landowners,  or 
even  to  any  one  section  of  the  state. 
The  fact  that  the  use  of  the  water  is 
limited  to  the  landowner  is  not,  there- 
fore, a  fatal  objection  to  this  legisla- 
tion. It  is  not  essential  that  the  entire 
community  or  even  any  considerable 
portion  thereof  should  directly  enjoy 
or  participate  in  an  improvement  in 
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crder  to  constitute  a  public  use.  All 
landowners  in  the  dislrict  have  the 
risht  to  a  proportionate  share  of  the 
water»  and  no  one  landowner  is  ^fa- 
vored above  his  fellow  in  bis  right  to 
the  use  of  the  water.  It  is  not  neces- 
sary, in  order  that  the  use  should  be 
public,  that  every  resident  in  the  dis- 
trict should  have  the  right  to  the  use 
of  the  water." 

So,  in  Oury  v.  Goodwin  (1891)  3 
Ariz.  255,  26  Pac.  376,  proceedings 
were  brought  under  an  ^'eminent  do- 
main" statute  to  condemn  land  of  the 
defendant  for  the  purpose  of  a  canal 
or  ditch  for  irrigating  purposes.  It 
appeared  that  the  plaintiffs  owned  a 
certain  amount  of  land;  that  each 
owned  stock  in  the  ditch  company  in 
propQrtion  to  their  land;  that  the 
water  -to  be  carried  through  the  ditch, 
passing  through  the  land  which  they 
wished  to  be  condemned,  was  owned 
by  all  of  them,  and  they  were  to  be 
the  exclusive  owners  of  the  ditch,  and 
the  general  public  was  to  have  no 
rights  in  the  ditch,  or  in  the  water 
passing  through  it.  It  was  contended 
by  the  defendants  that  under  these 
facts  it  would  be  a  taking  of  private 
property  for  private  use.  It  was  held, 
however,  that  the  taking  was  for  a 
public  use,  the  court  saying:  "This 
territory  is  vast  in  extent,  and  rich  in 
undeveloped  natural  resources.  .  .  . 
The  one  great  want  is  water.  With 
this  resource  of  nature  made  avail- 
able, the  mountains  and  the  deserts 
may  be  made  to  yield  fabulous  wealth, 
and  Arizona  become  the  home  of  a 
vast,  prosperous,  and  happy  people. 
But  with  water  in  this  territory 
'cribbed,  cornered  and  confined,'  it  will 
continue,  and  remain  the  mysterious 
land  of  arid  desert  plains,  and  barren 
hillsides,  and  bleak  mountain  peaks." 

Similarly,  in  San  Joaquin  &  K.  River 
Canal  &  Irrig.  Co.  v.  Stevinson  fl912> 
164  CaL  221.  128  Pac.  924,  action  was 
brought  to  condemn  the  interests  of 
the  defendants  in  certain  water  al- 
leged by  the  plaintiff  to  be  necessary 
for  the  purpose  of  irrigating  lands. 
It  was  held  that  in  order  to  constitute 
a  public  use  it  was  not  necessary  that 
the  person  in  charge  of  the  use  should 
propose  to  supply  all  the  inhabitants 
of  a  county,  but  it  was  sufficient  if 


water  was  furnished  generally  to  the 
inhabitants  of  a  particular  section  of 
the  county,  and  it  was  not  even  necea- 
sary  that  the  water  should  be  obtain- 
able by  all  the  inl^bitants  of  the  im- 
mediate territory  to  which  it  was  tak- 
en. It  was  further  held  that  it  might 
be  a  public  use,  although  all  persons 
within  that  territory  could  not  enjoy 
it;  it  was  sufficient  if  all  who  were 
capable  of  enjoying  it .  claimed  an 
equal  right  to  it. 

Likewise,  in  Be  Madera  Irrig.  Diat. 
Bonds  (1891)  92  Cal  296.  14  L.R.A. 
755,  27  Am.  St.  Rep.  106,  28  Pac.  272, 
a  petition  was  Hied  by  the  board  of 
directors  of  an  irrigation  district  to 
have  the  court  confirm  proceedings  for 
the  issue  and  sale  of  certain  bonds  of 
the  district.  In  holding  the  act  under 
which  the  district  was  organized  to 
be  constitutional,  the  court  said : 
"Whatever  tends  to  an  increased  pros- 
perity of  one  portion  of  the  state,  or 
to  promote  its  material  development, 
is  for  the  advantage  of  the  entire 
state;  and  the  right  of  the  legislature 
to  make  provision  for  developing  the 
productive  capacity  of  the  state,  or 
for  increasing  facilities  for  the  culti- 
vation of  its  soil  according  to  the  re- 
quirements of  the  different  portions 
thereof,  is  upheld  by  its  power  to  act 
for  the  benefit  of  the  people  in  afford- 
ing them  the  right  of  'acquiring,  pos- 
sessing, and  protecting  the  property* 
which  is  guaranteed  to  them  by  the 
Constitution."  • 

In  I<ake  Keen  Nav.  Reservoir  &  Ir-. 
rig.  Co.  V.  Klein  (1901)  63  Kan.  484, 
65  Pac.  684,  proceedings  were  insti- 
tuted to  condemn  land  on  which  to  ac- 
cumulate water  to  be  used  for  irri- 
gating purposes.  The  court,  in  hold- 
ing irrigation  to  be  such  a  public  use 
as  to  warrant  the  exercise  of  the  pow- 
er of  eminent  domain  for  its  accom< 
plishment,  said:  "Agriculture  is  by 
far  the  most  important  of  our  indus- 
tries. It  engages  the  attention  of  a 
very  large  part  of  our  people.  In  it 
a  vast  amount  of  capital  is  employed. 
Heretofore  a  scarcity  of  moisture 
when  most  needed  for  the.  growth 
of  crops  has  been  a  thing  most  dread- 
ed by  our  farmers.  .  Any 
scheme  which  has  as  its  legitimate 
purpose  the  alleviation  of  these  condi- 
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'  tions  is  of  general  use  and  benefit.  It 
is  not  necessary  that  all  portions  of 
the  state  be  equally  benefited  by  a 
given  enterprise  to  constitute  it  a  pub- 
lic use,  or  even  all  persons  living 
within  the  limited  area  to  which  its 
operations  are  confined.  All  that  is 
necessazy  is  that  the  use  and  benefit 
be  common  to  all  within  the  designat- 
ed area,  not  to  particular  individuals 
cr  estates." 

In  Umatilla  Irrig.  Co.  v.  Barnhart 
(1892)  22  Or.  389,  30  Pac.  37,  it.  was 
sought  to  condemn  riparian  rights  for 
the  purpose  of  acquiring  water  for 
irrigation,  and  the  action  was  brought 
under  a  statute  which  expressly  de- 
clared that  the  use  of  the  water  for 
the  purposes  specified  in  the  act  was 
a  public  use.  It  was  held  that,  the 
legislature  having  declared  the  use  of 
water  for  the  purposes  named  in  the 
act  to  be  a  public  use,  the  court  could 
not  declare  it  to  be  otherwise  unless 
the  facts  clearly  showed  it  not  to  be 
such.  *'We  cannot  say,"  said  Strahan,' 
Cb.  J.,  '*from  the  facts  before  us,  that 
this  case  is  of  that  character.  It  is 
well  known  that  there  are  extensive 
tracts  of  arid  land  in  eastern  Oregon, 
unproductive  and  almost  worthless 
without  irrigation,  but  which  could  be 
made  productive  by  the  use  of  water. 
The  reclamation  of  this  class  of  lands 
is  the  object  of  the  act  in  question; 
and  we  cannot  say  that  it  is  a  misap- 
plication of  the  power  of  eminent  do- 
main to  accomplish  such  results." 

b.  JBxceptloits  to  rule. 

While  there  is  a  strong  presumption 
in  favor  of  a  legislative  declaration  of 
the  necessity  for  irrigation  (see  the 
preceding  subdivision  of  this  note), 
and  it  has  been  said  that  the  courts 
will  take  judicial  notice  that  soil  of  a 
certain  quality  will  not  produce  agri- 
cultural crops  without  artificial  irri- 
gation (Prescott  Irrig.  Co.  v.  Flathers 
(1899)  20  Wash.  454,  55  Pac.  635),  if 
it  appears  clearly  that  irrigation  is\ 
sought  for  the  benefit  of  the  premises  * 
of  a  single  owner  in  a  district  which  - 
Is  not  arid,  but  is  capable  of  full  ag- 
ricnltnral  development  without  irri- 
^tion,  irrigation  is  held  not  to  be  a 
public  use.  See  the  reported  eaae 
(Vetter  v.  Bkoadhubst,  ante.  578). 


So,  in  Gravelly  Ford  Canal  Co.  v.  Pope 
&  T.  Land  Co.  (1918)  36  Cal.  App. 
656,  178  Pac.  ISO,  the  plaintiff  corpora- 
tion sought  to  condemn  a  right  of  way 
for  a  canal  to  enable  it  to  obtain  wa- 
ter for  the  purpose  of  irrigating  its 
own  lands.  The  court,  in  construing 
the  Statute  of  1911,  entitled,  "An  Act 
Regarding  Irrigation,  and  Declaring 
the  Same  to  Be  a  Public  Use,"  held 
that  the  plaintiff  was  not  entitled  to 
exercise  the  right  of  eminent  domain 
to  obtain  water  to  irrigate  its  own 
lands  exclusively.  In  this  connection 
the  court  said:  "There  are  large  por- 
tions of  the  state  along  the  coast 
where  the  humidity  is  so  great  as  to 
make  irrigation  wholly  unnecessary; 
there  are  other  extensive  portions  of 
the  state  where  excellent  crops  are 
produced  by  the  natural  rainfall,  as 
is  well  known;  still  other  regions  are 
arid,  and  irrigation  is  necessary  to  the 
production  of  crops.  It  seems  to  us 
that  if  the  legislature  had  intended,  in 
declaring  irrigation  to  be  a  public  use, 
that  eminent  domain  may  be  exercised 
in  its  behalf,  Vhether,'  as  respondent 
contends,  'the  irrigation  be  by  the 
public  generally  or  by  an  individual 
for  his  own  private  use,'  such  an  in- 
tention would  have  been  clearly  stat- 
ed." In  Aliso  Water  Co.  v.  Baker 
(1892)  95  Cal.  268,  30  Pac.  537,  the 
plaintiff  sought  to  obtain  by  condem- 
nation certain  water  rights,  and  to  use 
and  distribute  the  water  in  supplying, 
for  irrigation,  a  certain  farming 
neighborhood.  It  did  not  appear  from 
the  complaint  whether  the  "farming 
neighborhood"  which  it  was  proposed 
to  supply  with  water  was  inhabited,  or 
that  it  was  composed  of  more  than 
one  farm.  It  was  held  that,  as  the 
pleading  must  be  construed  most 
strongly  against  the  pleader,  the  court 
would  have  to  assume  that  there  was 
but  one  farm;  and  the  complaint, 
therefore,  failed  to  show  that  the  use 
for  which  it  was  proposed  to  condemn 
the  property  was  a  public  use,  but  it 
in  fact  showed  affirmatively  that  it 
was  not. 

Property  already  devoted  to  a  pub- 
lic use  cannot  be  condemned  for  an- 
other public  use  when  the  taking 
would  defeat  the  purposes  to  which 
the  property  sought  to  be  condemned 
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is  devoted,  unless  the  proposed  proj- 
ect Is  more  necessary  than  the  proj- 
ect to  which  the  property  is  devoted, 
and  unless  there  is  an  overwhelming 
public  need  for  this  project.  Helena 
V.  Rofiran  (1902)  26  Mont.  462,  68  Pac. 
798;  Albuquerque  v.  Garcia  (1913)  17 
N.  H.  445, 130  Pac.  118. 

It  has  been  held  that  land  situated 
in  one  state  cannot  be  condemned  for 
the  purposes  of  irrigation  in  another 
state.  Grover  Irrig.  &  Land  Co.  v. 
Lovella  Ditch,  Reservoir  &  Irrig.  Co. 
(1913)  21  Wyo.  204,  L.R.A.1916C,  1275, 
131  Pac.  43,  Ann.  Cas.  1916D,  1207. 

In  New  Mexico,  uqder  statute,  the 
power  to  condemn  water  in  a  stream 
or  lake  to  obtain  a  supply  for  irriga- 
tion purposes  is  dependent  on  the  ex- 
istence of  surplus  water  in  the  stream 
or  lake.  Albuquerque  Land  &  Irrig. 
Co.  V.  Gutierrez  (1900)  10  N.  M.  177, 
61  Pac.  367;  Young  v.  Dagger  (1918) 

28  N.  M.  618,  170  Pac.  61. 

e.  JBwIe  in  ColMVdo. 

Under  statute  in  Colorado  any  num- 
ber of  farmers  cultivating  separate 
tracts  of  land,  whenever  it  becomes 
necessary  for  them  to  bring  water 
through  the  lands  of  another,  lying 
above,  in  order  to  obtain  a  sufficient 
fall  for  the  purpose  of  irrigation,  may 
each  condemn  a  right  of  way  for  the 
construction  of  a  separate  ditch 
through  the  latter  lands.  However, 
improved  or  occupied  land  cannot  be 
burdened  with  two  or  more  ditches 
for  the  purpose  of  conveying  water 
without  the  owner's  consent;  but  a 
ditch  already  constructed  on  the  land 
may  be  enlaz^d  and  used  by  the  own- 
er of  other  land  when  necessary. 
Downing  v.  More  (1888)  12  Colo.  816, 
20  Pac.  766;  Sand  Creek  Lateral  Ir^ 
rig.  Co.  V.  Davis  (1892)  17  Colo^  326, 

29  Pac.  742;  Gibson  v.  Cann  (1901) 
28  Colo.  499.  66  Pac.  879;  Denver 
Power  &  Irrig.  Co.  v.  Denver  &  R.  G. 
R.  Co.  (Denver  Power  &  Irrig.  Co,  v. 
Colorado  &  S.  R.  Co.)  (1902)  30  Colo. 
204,  60  L.R.A.  383,  69  Pac.  668;  Ortiz 
V.  Hansen  (1906)  35  Colo.  100,  83  Pac. 
964;  San  Luis  Land,  C.  &  Improv.  Co. 
V.  Kenilworth  Canal  Co.  (1893)  8 
Colo.  App.  244,  32  Pac.  860;  De  Graf- 
fenried  v.  Savage  (1897)  9  Cola  App. 
181,  47  Pac.  902. 


The  right  to  enlarge  and  use  the 
ditch  of  another,  conferred  by  a  stat- 
ute of  1881,  applies  only  to  such  ditch- 
es as  have  been  constructed  through 
lands  for  the  purpose  of  irrigating 
lands  of  adjoining  owners,  and  has  no 
application  to  a  case  where  the  owner 
of  land  has  constructed  a  ditch  to  ir- 
rigate his  own  land  exclusively. 
Downing  v.  More  (Colo.)  supra,  modi- 
fying Tripp  V.  Overocker  (Cola)  in- 
fra. 

Under  the  Statute  of  1881,  no  tract 
of  improved  or  occupied  land  may, 
without  the  written  consent  of  the 
owner  thereof,  be  subjected  to  the 
burden  of  two  or  more  irrigating 
ditches  when  the  same  object  can  be 
obtained  by  uniting  and  conveying  the 
water  necessary  to  be  conveyed 
through  the  property  in  one  ditch. 
Tripp  V.  Overocker  (1883)  7  Cola  72, 
1  Pac.  696. 

The  necessi^  for  the  taking  may  be 
inquired  into  by  the  courts.  Sand 
Creek  Lateral  Irrig.  Co.  v.  Davia 
(1892)  17  Cola  326,  29  Pac.  742; 
Thompson  v.  De  Weese-Dye  Ditch  & 
Reservoir  Co.  (1898)  25  Colo.  243,  63 
Pac.  507;  Gibson  v.  Cann  (1901)  28 
Colo.  499,  66  Pac.  879;  Schneider  v. 
Schneider  (1906)  36  Colo.  618,  86  Pac. 
347;  Kern  v.  Mlnekime  (1909)  46  Colo. 
878, 101  Pac.  341. 

d.  Bute  <n  Texas. 

The  liberal  view  of  the  term  "pub- 
lic use,"  taken  by  the  majority  of 
jurisdictions  where  irrigation  is  aa 
important  factor  in  the  development 
of  tbe  natural  resources  of  the  state, 
has  not  been  adopted  in  Texas.  In 
that  jurisdiction  it  is  held  that  the 
mere  fact  that  the  use  for  which  pri- 
vate property  is  sought  to  be  con- 
demned will  conduce  to  public  bene- 
fit does  not,  of  itself,  justify  the  ex- 
ercise of  the  power  of  eminent  do- 
main; and  the  fact  that  the  property 
of  a  citizen  may  be  put  to  a  use  more 
beneficial  to  the  public  than  the  use 
to  which  the  owner  has  devoted  it 
does  not  authorize  the  taking  of  the 
property  by  another,  unless  such  tak- 
ing be  for  the  use  of  or  by  the  public, 
as  distinguished  from  a  use  merely- 
beneficial  or  advantageous  to  the  pub- 
lic.   Borden  v.  Trespalacioa  Rice  & 
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Irrig.  Co.  (1906)  204  U.  S.  667,  51  L. 
ed.  671,  27  Sup.  Ct.  Rep.  785,  affirming 
(1905)  98  Tex.  494,  107  Am.  St.  Rep. 
640,  86  S.  W.  11;  Imperial  Irrig.  Co.  v. 
Jayne  (1911)  104  Tex.  395,  138  S.  W. 
576,  Ann.  Gab.  1914B,  822;  CotulU  v. 
La  SaUe  Water  Storage  Co.  (1913)  — 
Tex.  Civ.  App.  — ,  158  S.  W.  711. 

In  Borden  t.  Trespalacios  Rice,  & 
Irrig.  Co.  (1906)  98  Tex.  494,  107  Am. 
St.  Rep.  640,  86  S.  W.  11,  it  was  con- 
tended that  the  law  under  which  the 
defendant  irrigation  company  was 
formed,  in  effect  authoriEed  the  crea- 
tion of  purely  private  corporations 
and  associations  of  persons,  for  carry- 
ing on  a  business  wholly  private,  and 
attempted  to  empower  them  to  take 
private  property  for  use  in  that  busi- 
ness, without  being  required  to  as- 
sume any  duty  to,  or  to  respect  any 
riffht  in,  tiie  public.  The  court,  how- 
ever, held  that  the  plaintiff  was 
charged  with  duties  to  the  public,  and, 
referring  to  the  defendant's  conten- 
tion, said:  "If  this  were  true,  we 
should  feel  constrained  to  sustain  the 
attack  upon  those  provisions  grant- 
ing the  right  of  condemnation,  for  we 
are  not  inclined  to  accept  that  liberal 
definition  of  the  phrase  'public  use' 
adopted  by  some  authorities,  which 
makes  it  mean  no  more  than  the  pub- 
lic welfare  or  good,  and  under  which 
almost  any  kind  of  extensive  business 
which  promotes  the  prosperity  and 
comfort  of  the  country  might  be  aided 
by  the  power  of  eminent  domain. 
With  the  court  of  civil  appeals  and 
counsel  for  plaintiffs  and  those  au- 
thorities which  they  follow,  we  agree 
that  property  is  talcen  for  public  use, 
as  intended  by  the  Constitution,  only 
when  there  results  to  the  public  some 
definite  right  or  use  in  the  business 
or  undertaking  to  which  the  property 
is  devoted." 

Under  statute  in  Texas  the  right  to 
ocercise  th^  power  of  eminent  domain 
'for  irrigation  purposes  Is  limited  to 


the  arid  portions  of  the  state.  Mc- 
Ghee  Irrig.  Ditch  Go.  v.  Hudson 
(1893)  85  Tex.  587,  22  S.  W.  398,  967, 
reversing  (1893)  —  Tex.  Civ.  App. 
— ,  21  S.  W.  175;  Borden  v.  Trespala- 
cios Rice  ft  Irrig.  Co.  (1904)  — -  Tex. 
Civ.  App.  — ,  82  S.  W.  461. 

The  questions  what  portions  of  the 
state  are  arid  and  what  amount  of 
land  is  necessary  are  judicial  ques- 
tions, to  be  determined  by  the  court. 
Cotulla  T.  La  Salle  Water  Storage  Co, 
(1913)  —  Tex.  Civ.  App.  — ,  163  S. 
W.  711. 

In  Borden  v.  Trespalacios  Rice  ft 
Irrig.  Co.  (1906)  98  Tex.  494, 107  Am. 
St  Rep.  640,  86  S.  W.  11,  the  defense 
was  made  that  the  statute  under  which 
the  plaintiff  sought  to  exercise  the 
right  of  eminent  domain  was  indefi- 
nite as  to  territory.  The  court  said: 
"It  is  next  urged  that  the  act  is  void 
because  of  the  indefiniteness  of  the 
designation  of  the  territory  in  which 
It  is  to  operate,  the  supposed  designa- 
tion being  of  those  portions  of  the 
state  of  Texas  in  which,  by  reason  of 
the  insufficient  rainfall,  or  by  reason 
of  the  irregularity  of  the  rainfall,  ir- 
rigation is  beneficial  for  agricultural 
purposes.'  We  do  not  understand  that 
it  was  the  purpose  of  the  legislature 
to  designate  any  part  of  the  state  as 
a  territoiy  to  which  the  act  is  to  be 
restricted  in  its  effect  It  is  to  oper- 
ate throughout  the  state  wherever  the 
conditions  prescribed  may  exist.  We 
do  not  know  that  this,  of  itself,  in- 
vades any  constitutional  right  of  the 
citizens.  The  citizens*  property  can- 
not be  taken  except  for  public  use, 
nor  without  compensation.  The  con- 
ditions under  which  this  may  be  done 
must  exist  to  justify  a  taking  as  for 
a  public  use;  and,  where  they  do  exist, 
we  do  not  see  that  the  additional  re- 
quirement that  irrigation  be  benefi- 
cial to  agriculture  because  of  the  in- 
sufficient rainfall  prejudices  the  prop- 
erty owner."  W.  F.  F. 
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EDWARD  C.  MOORE,  JB.,  Appt, 

V. 

CITY  OF  YONKERS. 
United  States  drtmU  CMrt  of  Appeaia,  aecona  CtrcuU-'Apra  IS,  1010, 
(149  G.  C.  A.  31,  236  Fed.  485.) 

Public  improvement  —  waiver  of  objection  to  assessment. 

1.  Objection  to  an  assessment  for  a  local  improvement  is  deemed  to  be 
waived,  if  not  presented  at  the  time  and  in  the  manner  provided  by  law. 
[See  note  on  this  question  beginning  on  page  634.] 


—  power  to  create  aBflcssment  district. 

2.  The  legislature  has  power  to  create 
an  assessment  district,  and  fix  its 
boundaries,  and  charge  the  cost  of  a 
local  improvement  in  whole  or  in  part 
■on  the  property  within  the  denned  area 
in  accordance  with  the  valuation  or 
frontage  or  superficial  area. 

[See  25  R.  C.  L.  108.1 

Legislature   —   power   to  delegate 
authority. 

3.  The  legislature  may  delegate  to  a 
municipal  corporation  the  power  to 
create  assessment  districts,  fix  their 
boundaries,  and  charge  upon  property 
within  t'  eir  limits  the  cost  of  local  im- 
provements. 

[See  25  R.  C.  L.  108-110.] 
Courts  —  power  over  assessment  dis- 
tricts. 

4.  -  The  question  of  what  territory  is 
to  be  included  in  an  assessment  district 
for  the  construction  of  local  improve- 
ments and  the  extent  to  which  it  ais 
benefited  is  a  legislative,  and  not  a  ju- 
dicial, question. 

[See  25  R.  C.  L.  108,  109.] 
Constitutional  law  —  discrimination 
—  omission  of  property  from  assess- 
ment district. 

5.  No  right  under  the  Federal  Con- 
stitution of  one  whose  property  is  in- 
cluded in  an  improvement  district  is 
infringed  by  the  omission  of  benefited 
property  from  the  assessment  district. 

[See  25  R.  C.  L.  131,  132.] 

—  excessive  assessment  —  due  iwoc- 
ess  of  law. 

6.  Property  is  unconstitutionally  tak- 
en without  due  process  of  law  by  assess- 
ing it  for  a  public  improvement  in  ex- 


cess of  the  benefit  conferred  upon  it  by 

the  improvement. 

[See  25  R.  C.  L.  141,  142.] 

Public  improvement  —  collateral  at- 
tack on  confirmation  of  assessment. 

7.  Confirmation  of  an  assessment  for 
public  imorovements  by  a  tribunal  hav- 
ing jurisdiction  of  the  parties  and  sub- 
ject-matter is  not  subject  to  collateral 

[See  25  R.  C.  L.  170.] 

—  waiver  of  right  to  question  assess- 
ment. 

8.  One  whose  property  is  assessed  for 
a  local  improvement  waives  his  right 
to  relief  from  the  assessment  if  he  fails 
to  appear  before  the  tribunal  provided 
by  law  for  hearing  complaints,  and 
takes  no  steps  to  have  the  action  of  that 
tribunal  reviewed  by  the  courts  in  a 
direct  proceeding. 

[See  25  R.  C.  L.  180.] 
Estoppel  —  to  question  assessment. 

9.  A  property  owner  who  stands  by 
and  permits  a  public  improvement  to  be 
made  to  the  b^efit  of  his  property,  un- 
der authority  of  a  tribunal  having  au- 
thority to  levy  an  assessment,  is  es- 
topped from  raising  objections  which, 
if  raised  in  time,  would  have  rendered 
the  assessment  invalid. 

[See  10  R.  C.  L.  723;  25  R.  C.  L.  181. T 
Public  improvement  —  delay  in  ques- 
tioning assessment  —  excuse. 

10.  One  is  not  excused  from  delay 
in  questioning  an  assessment  upon  his 
property  for  a  public  improvement  by 
the  fact  that  he  was  ignorant  of  its  in- 
validity. 

£See  26  R.  C.  L.  182.] 


Appeal  by  plaintiff  from  a  decree  of  the  District  Court  of  the  United 
States  for  the  Southern  District  of  New  York  in  favor  of  defendant  in  a 
suit  to  vacate  assessments  against  plaintiff's  premises  and  to  enjoin  their 
collection.  AjSinned. 

The  facts  are  stated  in  the  opinion  of  the  court 
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Argued  before  Coxe  and  Rogers,  Cir- 
cuit Judges,  and  Hough,  District  Judge. 

Messrs.  Dunli^  &  Smith  for  appel- 
lant. 

Mr.  Thomas  F.  Curran  for  appellee. 

Rogers,  Circuit  Judge,  delivered 
the  opinion  of  the  court: 

This  case  arises  out  of  special  as- 
sessments levied  by  the  defendant 
against  certain  premises  in  the  city 
of  Yonkers  in  the  state  Gt  New  York. 
The  action  is  in  form  a  suit  in  equity 
to  remove  a  cloud  upon  the  title  to 
appellant's  premises.  The  alleged 
cloud  consists  of  two  assessments 
levied  in  certain  proceedings  for  the 
laying  out,  opening,  and  extending 
of  Convent  place  from  Convent  ave- 
nue to  Palisade  avenue,  in  the  city 
aforesaid.  It  is  alleged  in  the  com- 
plaint and  contended  on  the  trial 
that,  while  the  proceedings  resulting 
in  the  assessment  were  entirely  reg- 
ular on  their  face,  nevertheless  the 
assessment  was  void  as  a  taking  of 
private  property  for  public  use  with- 
out compensatioh  in  contravention 
of  the  14th  Amendment  to  the  Con- 
stitution of  the  United  States.  The 
complaint  prays  for  a  decree  vacat- 
ing the  assessments  and  enjoining 
their  collection.  The  court  below 
dismissed  the  bill  for  want  of  equity, 
but  filed  no  opinion. 

In  thia  case  the  plaintiff  was  the 
owner  in  fee  of  a  parcel  of  land  in 
the  city  of  Yonkers,  lying  between 
Palisade  kvenue  on  the  west  and 
Park  avenue  on  the  east,  and  front- 
ing on  Shonnard  place  on  the  north. 
The  land  had  a  frontage  of  some  800 
feet  on  Palisade  avenue  and  Park 
avenue,  and  of  some  440  feet  on 
Shonnard  place.  The  common  coun- 
cil of  Yoiikers  on  August  1,  1910, 
adopted  a  resolution  initiating  pro- 
ceedings to  open  Convent  place  be- 
tween Convent  avenue  and  Palisade 
avenue.  Convent  avenue  ran  paral- 
lel with  Palisade  avenue  and  Park 
Avraiie,  and  was  the  second  avenue 
east  of  Park  avenue.  To  do  this  it 
was  necessary  to  take  a  part  of  the 
tract  of  plaintiff's  land,  and  for  the 
portion  of  his  lands  appropriated  for 
this  piurpose  plaintiff  was  awarded 
the  sum  of  $10,203. 
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The  city  councU  adopted  an  ordi- 
nance (Urecting  the  proper  officers  to 
assess  the  whole  cost  of  the  opening 
of  this  avenue  upon  the  property  in- 
cluded within  the  boundaries  of  the 
district  of  assessment  as  fixed  by 
the  council;  and  a  portion  of  the 
premises  designated  by  the  council 
as  deemed  to  be  benefited  by  the 
opening  of  Convent  place  included 
the  plaintiff's  property,  as  above  de- 
scribed. The  board  of  assessors  of 
the  city  accordingly  prepared  an 
assessment  roll,  assessing  the  entire 
cost  of  the  proceedings  upon  the 
property  within  the  designated  dis- 
trict. This  assessment  was  present- 
ed to  the  council,  and  on  November 
10,  1913,  was  confirmed  by  it,  and 
the  various  assessments  thereupon 
became  liens  upon  the  parcels  of  land 
affected  thereby.  The  amount  as- 
sessed against  the  property  of  the 
plaintiff  amounted  to  $14,175.38, 
being  $6,952.85  on  lot  9  and  $7,222- 
.63  on  lot  10.  The  aggregate  amount 
of  all  the  assessments  on  the  prop- 
erty within  the  taxing  district  was 
$22,410.17.  More  than  one  half  of 
the  whole  amount  thus  fell  upon  the 
property  of  the  plaintiff. 

The  plaintiff  claims  that  the  as- 
sessments on  his  premises  are  in  ex- 
cess of  the  benefit  conferred  upon 
the  whole  of  his  premises;  that  in 
fixing  the  limits  of  the  assessing 
district  property  has  been  included 
which  was  not  benefited,  and  prop- 
erty excluded  which  was  beneiited; 
that  the  proceeding  is  illegal  and  er- 
roneous, in  that  it  was  not  made  in 
accordance  with  the  benefit  re- 
ceived; that,  to  the  extent  the  as- 
sessments exceeded  the  benefit  con- 
ferred, his  property  has  been  taken 
from  him  for  public  use  without  just 
compensation,  and  in  contravention 
of  the  Constitution  of  the  United 
States. 

-  The  plaintiff  alleges  that  on  De- 
cember 27,  1913,  "being  ignorant  of 
the  fact  that  said  assessment  was  in- 
valid," he  was  compelled  to  pay  and 
did  pay  to  the  defendant  under  coer- 
cion of  law  $5,250  on  account  of  the 
assessment  on  lot  9,  and  that  the 
bahmce  of  the  assessment  on  that 
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lot,  $1,702.85,  remains  unpaid,  and 
is  a  lien  on  the  lot,  and  constitutes 
a  cloud  upon  the  title;  and  he  also 
alleges  that  he  paid  $6,260  on  ac- 
count of  the  assessment  on  lot  10, 
and  that  the  balance  of  that  assess- 
ment, $1,972.53,  is  unpaid  and  a  lien 
on  the  premises,  and  constitutes  a 
cloud  on  the  title.  He  also  alleges 
that  on  August  22,  1914,  and  as 
soon  as  he  became  aware  of  the  il- 
legality of  the  assessment,  he  pre- 
sented to  the  common  council  a  peti- 
tion in  which  he  prayed  that  the 
council  wpuld  reverse  and  'correct 
the  assessment  roll  to  make  it  ac- 
cord with  the  benefit  conferred  on 
each  parcel.  His  petition  for  relief 
was  denied. 

Thereupon  he  filed  his  bill  in  the 
cdurt  below,  askmg  that  the  defend- 
ant be  directed  to  repay  to  him  so 
much  of  the  sums  received  from  him 
as  may  be  found  to  be  in  excess  of 
the  benefits  conferred  upon  his 
premises,  the  assessments  to  be  va- 
cated and  set  aside  in  ao  far  as  they 
exceed  the  benefits  received.  He  al- 
so asks  an  injunction  restraining 
and  enjoining  the  defendant  from 
taking  any  steps  to  enforce  its  lien 
upon  his  land,  or  to  collect  the 
amount  of  the  assessment  still  un- 
paid. 

The  legislature  has  power  to 
create  an  ■  assessment  district  and 
■  "  fix  its  boundaries. 
rmJloTe-c»t-  and  charge  the  cost 
power  to  «re«to  of  a  local  improve- 
*St^M.  xnent  in  whole  or  in 

part  on  the  proper^ 
ty  within  the  definerl  area,  eitiier  ac- 
cording to  valuation  or  frontage  ot 
superficial  area.  Instead  of  exercis- 
ing the  power  directly,  it  may  dele- 
gate the  right  to  a  municipal  corpo- 
ration, and  when  the  power  its  so 
delegated  the  municipal  corporation 
^ercises  its  discretion  in  determin- 
ing what  property 
should  be  included 
in  the  assessment 
district  and  the  ex- 
tent to  which  the  property  therein 
is  benefited. 
The  question  of  what  tenitoiy  is 


Levliilstv: 
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to  be  included  in  the  area  to  be  as- 
sessed is  legislative,  co«tii-»«wer 

and      not     judicial.  •v*r  aaMUBieat 

And  the  action  of  **■*"•*■• 

the  legislature,  or  of  the  common 
council,  to  which  body  the  legisla- 
tive discretion  may  have  been  dele- 
gated, is  ordinarily  conclusive.  Wil- 
liams V.  Eggleston,  170  U.  S.  304, 
811,  42  L.  ed.  1047,  1049,  18  Sup. 
Ct.  Rep.  617.  But  the  power  of  a 
common  council  or  of  a  legislature 
is  not  in  these  matters  altogether 
unlimited.  Norwood  v.  Baker,  172 
U.  S.  269,  43  L.  ed.  443,  19  Sup.  Ct. 
Rep.  187.  In  Norwood  v.  Baker,  the 
Supreme  Court  laid  down  the  law 
respecting  assessments  as  follows: 
*'In  our  judgment,  the  exaction  from 
the  owner  of  private  prox>erty  oi  the 
cost  of  a  public  improvement  in  sub- 
stantial excess  of  the  special  bene- 
fits accruing  to  him  is,  to  the  extent 
of  such  excess,  a  taking,  under  the 
guise  of  taxation,  of  private  prop- 
erty for  public  use  wi^out  compen- 
sation. We  say  'substantial  excess,' 
because  exact  equality  of  taxation 
is  not  always  attainable,  and  for  that 
reason  the  excess  of  cost  over  spe- 
cial benefits,  unless  it  be  of  a  ma- 
terial character,  ought  not  to  be  re- 
garded by  a  court  of  equity  when  its 
aid  is  invoked  to  restrain  the  en- 
forcement of  a  special  assessment." 

In  that  case  land  was  taken  for 
street  purposes  without  compensa- 
tion, and,  in  addition,  the  property 
owner  was  assessed  $218.58  to  pay 
the  costs  of  condemnation  proceed- 
ings. The  court  below  held  that  the 
complainant  was  deprived  of  his 
property  without  due  process  of  law, 
and  issued  a  permanent  injunction 
enjoining  the  village  from  enforcing 
the  assessment. 

In  the  case  at  bar  the  assessment 
against  the  complainant's  lots  aggre- 
gated $14,175.38,  and  exceeded  the 
award  made  to  him  by  the  sum  of 
$8,972.38.  In  other  words,  not  only 
was  the  complainant  not  compensat- 
ed by  the  city  for  surrendering  a 
strip  of  land  containing  more  than 
half  an  acre,  but,  on  the  contrary, 
was  required  to  pay  $3,972.88  for 
the  privilege  of  giving  up  his  land ; 
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and  of  this  sum  of  $3,972.S8  the  sum 
of  $1,96621  was  paid  in  awards  to 
other  propraiy  owners,  who  appear 
to  have  received  a  benefit  from  the 
street,  but  who  were  not  required  to 
pay  any  portion  of  the  expense  of 
the  proceeding,  as  their  property 
was  not  included  in  the  assessment 
district.  -  Moreover,  the  annual  as- 
sessment of  complainant's  property, 
the  year  after  the  improvement  was 
made  and  the  special  assessment 
was  laid,  was  no  greater  than  it  was 
before  the  improvement  was  made. 
The  tax  law  of  the  state  requires  the 
assessoi^  each  year  to  assess  all  the 
taxable  property  in  their  district  at 
its  value.  The  same  assessors,  there- 
fore, who  levied  a  special  assess- 
ment of  $14,176.38  against  com- 
plainant's property  for  benefits 
created  by  the  improvement,  swore 
nine  months  later  that  the  value  of 
the  property  had  not  increased  over 
its  value  of  a  year  before.  The  case 
is  a  much  more  aggravated  one  than 
that  of  Norwood  v.  Baker,  siqpra. 
The  complainant's  expert  testUted 
that  in  his  opinion  complainant's 
property  was  benefited  by  the  open- 
ing of  the  street  by  an  amoimt  some 
$9,000  less  thai)  the  assessments 
levied  on  the  property.  The  experts 
of  the  defendant  testified,  however, 
to  the  contrary,  and  according  to 
their  testimony  the  plaintiff  derived 
a  net  benefit  of  $2,388.48. 

As  to  the  assessment  district,  the 
district  judge  was  satisfied  that 
there  was  injustice  in  fixing  its  lim- 
its, and  that  property  which  ought 
plainly  to  have  been  included  was 
left  out  of  it.  He  said:  "There  is 
no  question  at  all  about  it,  if  you 
take  the  physical  situation  that  has 
been  described  here,  the  great  ad- 
vantage of  opening  this  street  was 
not  to  the  property  through  which 
it  was  cat,  but  to  those  people  up 
there  who  wanted  to  get  down  to  the 
trolley  line,"  etc. 

What  was  done  in  Norwood  v. 
Baker  and  in  the  case  at  bar  was  not 
a  legitimate  exercise  of  the  taxing 
power,  but  was  an  act  of  confiscation 
of  this  complainant's  property. 

The  question,  however,  is  whether 
9  A.L.R.— 38. 
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the  courts  of  the  United  States  can 
afford  the  plaintiff  the  relief  which 
he  seeks,  in  view  of  the  situation  in 
which  he  stood  at  the  time  he  insti- 
tuted bis  action  in  the  court  below. 
In  this  case  the  plaintiff  failed  to  ap- 
pear and  to  make  objection  at  the 
public  hearing  given  by  the  commoii 
council  on  the  question  as  to  the  area 
of  the  assessment  district.  He  also 
failed  to  appear  before  the  board  of 
assessors  at  the  time  fixed  pursuant 
to  law  for  hearing  objections  to  the 
assessment;  and  in  like  manner  he 
failed  to  appear  before  the  common 
council  at  the  public  hearing  on  the 
confirmation  of  the  assessment.  At 
each  of  these  hearings  an  opportu- 
nity was  afforded  him  to  be  heard  on 
airpertinent  and  available  questions. 
As  he  did  not  appear  at  any  of  the 
hearings,  and  made  no  objection  un- 
til after  the  common  council  had 
confirmed  both  the  assessing  dis- 
trict and  the  assessment  roll,  it  is 
necessary  to  inquire  whether  he  is 
now  entitled  to  come  into  court  to 
question  the  validity  of  the  assess- 
ment. 

The  general  rule  is  that  objections 
to  an  assessment  are  deemed  to  be 
waived,  if  not  pre- 
sented at  the  time  n^"'" 
and  in  the  manner 
prescribed  by  law. 
Betts  V.  NaperviUe, 
214  111.  380,  73  N.  E.  752;  Ottawa 
V.  Chicago  &  R.  I.  R.  Co.  25  111.  43; 
Stewart  v.  Detroit,  137  Mich.  381, 
100  N.  W.  613;  Pabst  Brewing  Co. 
V.  Milwaukee,  126  Wis.  110,  105  N. 
W.  563;  Leavenworth  v.  Jones,  69 
Kan.  857,  77  Fac.  273;  Morse  v. 
Omaha,  67  Neb.  426,  93  N.  W.  734; 
State,  Wilkinson,  Prosecutor,  v. 
Triton,  35  N.  J.  L.  485,  affirmed  in 
36  N.  J.  L.  499 ;  State  v.  Norton,  63 
Minn.  497,  65  N.  W.  936. 

In  Brown  v.  Grand  Rapids  (1890) 
88  Mich.  103,  47  N.  W.  117,  a  biU 
was  filed  to  remove  a  doud  on  com- 
plainant's title  under  circumstances 
somewhat  similar  to  the  case  at  bar. 
The  city  of  Grand  Rapids  had  made 
an  assessment  for  the  opening  and 
widening  of  a  street  and  bad  levied 


prov«ment— 
waiver  of 
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an  assessment  therefor  on  complain- 
ant's property.  The  complainant 
insisted  in  that  case,  as  in  the  case 
now  before  us,  that  the  taxing  dis- 
trict did  not  include  all  the  property 
benefited;  that  the  assessors  had 
acted  illegally  and  arbitrarily  in  fix- 
ing the  assessment;  that  the  effect 
was  to  compel  him  to  donate  his 
property  to  public  use  without  com- 
pensation. The  court  reversed  the 
court  below  and  dismissed  the  bill. 
The  court  in  its  opinion  said:  "He 
did  not  appear,  and  does  not  pretend 
that  he  made  any  effort  to  have  the 
assessment  corrected,  before  the 
council.  The  determination  of  these 
two  bodies,  the  commissioners  who 
made  the  assessment  roll,  and  the 
common  council  of  the  city  of  Grand 
Rapids,  cannot  now  be  inquired  into, 
unless  it  appears  that  they  acted  in 
bad  faith.  .  .  .  Where  provision 
is  made  by  law  for  a  review  of  as- 
sessment proceedings,  and  a  body 
appointed  with  the  power  to  set  the 
assessment  aside  or  correct  the  er- 
ror complained  of,  and  the  party 
wholly  fails  to  appear  before  such 
body,  or  take  any  steps  to  have  such 
correction  made,  he  is  not  in  posi- 
tion to  appeal  to  the  courts  fer  re- 
dress in  the  absence  of  fraud  or  bad 
faith." 

See  Brown  v.  Saginaw,  107  Mich. 
643,  65  N.  W.  601. 

In  Terre  Haute  v.  Mack,  139  Ind. 
99,  110,  38  N.  E.  472,  the  court  de- 
clared that  "the  act  of  the  engineer 
in  making  his  report  and  ascertain- 
ing and  fixing  the  amount  of  liabil- 
ity on  the  lots  or  parcels,  and  that 
of  the  common  council  in  making 
the  assessment,  were  each  minis- 
terial, and  not  judicial,  acts.  From 
such  acts  no  appeal  lies  unless  given 
by  the  statute.  Vigo  County  v. 
Davis,  136  Ind.  603,  22  L.B.A.  516, 
36  N.  E.  141." 

In  Wright  v.  Forrestal,  66  Wis. 
341,  27  N.  W.  52,  the  action  was 
brought  to  declare  void  and  set  aside 
certain  tax  certificates  issued  upon 
a  tax  sale  for  the  nonpa3rment  of 
special  assessments  for  a  local  street 


improvement.  The  complaint  was 
dismissed,  and  the  court  said :  "Cer-^ 
tainly  the  record  does  show  that 
quite  a  large  number  of  the  lots 
were  not  charged  with  benefits  to  an 
amount  equal  to  the  estimated  cost 
of  the  work  in  front  of  the  same, 
nor  anything  near  that  si^n.  Any 
mistakes  which  the  board  may  have 
made  in  charging  lots  with  a  great- 
er sum  as  benefits  than  it  might  be 
made  to  appear  they  would  receive 
from  the  construction  of  the  street 
would  furnish  no  ground  of  relief, 
so  long  as  such  charge  was  not  made 
fraudulently  and  for  the  purpose  of 
making  the  owners  pay  more  than 
their  just  proportion  of  the  costs  of 
such  improvements.  Mistakes  of 
judgment  or  opinion  in  this  respect 
^  can  only  be  corrected  by  appeariner 
'  before  the  board  at  the  proper  time, 
and  having  them  corrected  by  an  ap- 
peal to  the  board  or  to  the  common 
council,  as  provided  by  the  charter. 
After  the  time  for  reviewing  the  as- 
sessment has  passed,  the  legality  or 
justice  of  the  award  of  benefits  can 
only  be  impeached  by  showing  that 
the  award  was  not  made  upon  the 
proper  basis,  or  that  it  was  fraud- 
ulently made.  Mere  mistake  of 
judgment  cannot  avail  to  vitiate  the 
proceedings." 

See  also  Lambert  v.  Bates,  148 
Cal.  146,  82  Pac.  767;  Re  Twenty- 
eighth  Street  Sewer,  158  Pa.  464, 
467,  27  Atl.  1109. 

The  proceedings  taken  by  the  mu- 
nicipal authorities  of  Yonkers  were 
not  void.  The  city  had  authority  to 
open  this  street,  and  to  assess  the 
cost  of  the  improvement  upon  the 
property  benefited.  Two  errors  are 
alleged  to  have  been  committed.  The 
first  relates  to  the  limits  of  the  as- 
sessing district,  which  it  is  churned 
failed  to  include  property  which 
should  have  been  embraced  within 
it.  The  second  relates  to  the  char- 
acter of  the  assessment,  which  it  is 
claimed  substantially  exceeded  the 
benefits  which  accrued  to  the  com- 
plainant's property. 

As  to  the  first  of  these  questions 
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the  complainant  is  not  at  liberty  to 
,  .  .  ,  raise  it  A  legisla- 
ULw-dimvrfmi-  toxe,  ot  a  commoii 
iV^^^i^i'tiSZ  council  exercisinff 
HMMueMt  an  autho  ri  ty  del  e- 
gated  to  it  by  the 
legislatui^,  is  not,  by  the  Constitu- 
tion of  the  United  States,  required 
to  include  within  the  assessing  area 
all  the  property  benefited  by  a  local 
improvement.  It  could  assess  the 
whole  cost  upon  the  abutting  prop- 
erty alone,  if  it  thought  best.  In 
Fallbrook  Irrig.  Dist.  v.  Bradley, 
164  U.  S.  112,  41  L.  ed.  369,  17  Sup. 
Ct  Rep.  56,  the  coui't,  speaking 
through  Mr.  Justice  Peckham,  said: 
"Assuming  for  the  purpose  of  this 
objection  that  the  owner  of  these 
lands  had  by  tlie  provisions  of  the 
act,  and  before  the  lands  were  final- 
ly included  in  the  district,  an  oppor- 
tunity to  be  heard  before  a  proper 
tribunal  upon  the  question  of  bene- 
fits, we  are  of  opinion  that  the  deci- 
sions of  such  a  tribunal,  in  the  ab- 
sence of  actual  fraud  and  bad  faith, 
would  be,  so  far  as  this  court  is  con- 
cerned, conclusive  upon  that  ques- 
tion. It  cannot  be  that  upon  a  ques- 
tion of  fact  of  such  a  nature  this 
court  has  the  power  to  review  the 
decision  of  the  state  tribunal,  which 
has  been  pronounced  under  a  statute 
providing  for  a  hearing  upon  notice. 
The  erroneous  decision  of  such  a 
question  of  fact  violates  no  consti^ 
tutional  provision.  ...  It  has 
been  held  in  this  court  that  the  legis- 
lature has  power  to  fix  such  a  dis- 
trict for  itself  without  any  hearing 
as  to  benefits,  for  the  purpose  of  as- 
sessing upon  the  lands  within  the 
district  the  cost  of  a  local,  public 
improvement.  The  legislature,  when 
it  fixes  the  district  itself,  is  supposed 
to  have  made  proper  inquiry  and  to 
have  finally  and  conclusively  deter- 
mined the  fact  of  benefits  to  the  land 
included  in  the  district,  and  the  citi- 
zen has  no  constitutional  right  to 
any  other  or  further  hearing  upon 
that  question.  The  right  which  he 
thereafter  has  is  to  a  hearing  upon 
the  question  of  what  is  termed  the 
apportionment  of  the  tax,  i.  e.,  the 
amount  of  the  tax  which  he  is  to 


pay.  Paulsen  v.  Portland,  149  U.  S. 
30,  37  L.  ed.  637,  13  Sup.  Ct  Rep. 
750." 

It  is  nowhere  alleged  in  the  com- 
plaint that  in  fixing  the  assessment 
district  the  common  council  was  ac- 
tuated by  fraud  or  bad  faith.  It  is 
simply  averred  that  certain  premises 
actually  and  substantially  benefited 
by  the  opening  of  the  street  were 
excluded,  and  that  certain  premises 
which  were  not  benefited  were  in- 
cluded. This  raises  no  constitution- 
al question  which  will  enable  a  Unit- 
ed States  court  to  review  the  deci- 
sion of  the  state  tribunal^ — in  this 
case  the  common  council — which 
has  been  rendered  under  an  act 
which  provided  for  a  hearing  upon 
notice.  Complainant  did  not  avail 
himself  of  his  opportunity  to  at- 
tend, and  cannot  now  raise  the 
question  here. 

The  second  error  is  one  of  a  differ- 
ent nature.    It  is  that  the  assess- 
ment upon  the  com- 
plainant's property  ^Hfi^J^mlVt- 
is  in  excess  of  the  Jf^^Jlf***" 
benefit  conferred 
upon  the  premises.    That  raises  a 
constitutional  question,  and  if  the 
allegation  is  true  then  the  assess- 
ment is  contrary  to  the  Constitu- 
tion. That  the  assessment  is  in  ex- 
cess of  the  benefits  we  have  already 
pointed  out.  But  is  the  plaintiff  en- 
titled to  raise  the  question  under 
the  circumstances  of  this  case  ? 
Where  an  assessment  is  confirmed 
by  proceedings  in  a  court,  and  a 
judgment  is  entered  to  that  effect, 
such  judgment  is  controlled  as  to  its 
effect  and  validity  by  the  principles 
of  law  applicable  to  judinnents  in 
general.  Confirmation  is  not  always 
by  a  court,  but  is 
sometimes  by  a  com-  rmlrifv.m.nt- 

mon  council  or  Oth-  eolUiteral  attaclE 

er  correspondmg  of  a«»«a«meBt. 
body,  the  action  of 
which  body  is  by  statute  to  have  the 
same  effect  as  the  judgment  of  a 
court.  And  in  such  cases  the  action 
taken  cannot  be  attacked  collateral- 
ly, if  the  tribunal  had  jurisdiction, 
but  is  conchiaive  upon  the  parties. 
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2  Page  &  J.  Taxn.  by  Assessment, 
§  927.  That  the  common  council  of 
Yonkers  had  jurisdiction  in  the  mat- 
ter of  this  asssssment  is  clearly  dis- 
closed. 

In  this  case  it  is  not  contended 
that  the  statute  under  which  the  as- 
sessment was  laid  is  unconstitution- 
al. It  provided  fully  for  notice  and 
hearing,  and  it  is  immaterial  that 
such  hearing  was  to  be  had  before 
the  tribunal  laid  the  assessment. 
Fallbrook  Irrig.  Dist.  v.  Bradley,  su- 
pra; Hibben  v.  Smith,  191  U.  S.  310, 
48  L.  ed.  195,  24  Sup.  Ct.  Rep.  88; 
Seattle  v.  Kelleher,  196  U.  S.  351,  49 
L.  ed.  232,  25  Sup.  Ct.  Rep.  44.  Ap- 
pellant, as  already  stated,  never  ap- 
peared before  that  tribunal,  and  he 
has  never  soush^  through  the  courts 
any  correction  of  this  assessment, 
other  than  that  proposed  by  this 
suit.  If  he  had  been  so  disposed  he 
might  by  certiorari,  or  by  original 
action,  have  procured  review  in  the 
courts  of  the  state  of  New  York,  and 
there  raised  the  constitutioncd  ob- 
jections here  insisted  on.  Re  New 
York,  190  N.  Y.  350, 16  L.R.A.(N.S.) 
336,  83  N.  E.  299,  13  Ann.  Cas.  598. 
In  our  opinion,  a  property  owner  who 
deems  himself  injured  by  an  assess- 
ment, and  who  has  an  opportunity 
of  seeking  correction  before  the  tri- 
bunal x>ointed  out  in  the  assessment 
law,  is  under  an  obligation  to  appear 
there  and  urge  his  objections  in  or- 
der that  the  municipality  may  cor- 
rect its  proposed  error.  That  waiv- 
er of  the  most  lawful  objections  to 
a  proposed  assessment  is  possible 
has  been  pointed  out  in  Wight  v, 
Davidson,  181  U.  S.  371,  45  L.  ed. 
900,  21  Sup.  Ct.  Rep.  616;  Chad- 
wick  v.  Kelley.  187  U.  S.  640,  47  L. 
ed.  293,  23  Sup.  Ct.  Rep.  175. 

The  conclusion  we  have  reached 
is  that  the  complainant,  not  having 
appeared  before  the  tribunal  the 
New  York  law  provided  for  the  con- 
firmation of  these  assessments,  at 
the  hearings  before  that  body,  and 
not  having  taken  steps  to  have  the 
action  taken  by  that  tribunal  re- 
viewed in  a  dir^  proceeding  by  tlie 


courts,  and  not  having  shown  any 

reason    why  that 

course  was  not  open         ^  *' 

to  him  and  why  it  SSiSUt. 

was  not  taken,  is 

now  precluded  from  attacking  in  this 

collateral  proceeding  the  validity  of 

the  assessment. 

Moreover,  a  property  owner  who 
thinks  himself  injured  by  a  wrong- 
ful assessment  is,  if  he  has  knowl- 
edge of  what  is  being  done,  under 
obligation  to  act  promptly  in  inter- 
iwsing  his  objections,  so  that  the 
municipality  may  correct  the  defects 
in  its  proposed  action.  Many  courts 
have  held  that,  if  a  public  corpora- 
tion has  jurisdiction  to  levy  an  as- 
sessment, a  property  owner  who 
makes  no  objection,  but  waits  until 
the  improvement  has  been  made 
and  his  property  has  received  the 
benefit  therefrom, 
will  not  be  permit-  *•  qaeitioa 
ted  to  raise  objec- 
tons  which,  if  raised  in  time,  would 
have  rendered  the  assessment  in- 
valid.   His  conduct  estops  him,  or 
amounts  to  a  waiver  of  his  rights, 
or  shows  such  laches  as  debars  him 
from  relief.    The  public  interests 
demand  prompt  objecton  to  be 
made.   In  the  case  at  bar  the  as- 
sessment was  confirmed  by  the 
council  on  October  14,  1913,  and 
complainant  commenced  his  suit  in 
the  court  below  more  than  a  year 
thereafter,  on  No-  p,fc,,„ 
vember    20,    1914.  improveM«»t- 
He  alleges  that  he  JSl'.Tii^i-,, 
was  ignorant  of  the  *"««««me«t— 
invalidity    of  the 
assessment;  but  ignorance  of  the 
law  does  not  excuse  him,  for  he  is 
assumed  to  know  what  the  law  is. 
The  complaint  was  rightly  dis- 
missed. 

Judgment  affirmed. 


MOTB. 

The  gmeral  subject  of  "Loss  oif 
right  to  contest  an  asBessment  in 
proceeding  for  street  or  sewer  im- 
provement, by  waiver,  estoppel,  or  the 
like,"  is  treated  in  the  annotation  foU 
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lowing  Bakilesvillb      Holh,  post,  fit  conferred  upon  the  owner's  prem- 

634.    Specifically,    as    regards    the  ises,  by  failure  to  appear  and  object 

point  considered  in  the  reported  case  at  the  time  prescribed  by  law,  see 

(MOOBB  V.  YONKEBS,  ante  590),  as  to  subd.  V.  a,  6,  b.  And  as  to  objections 

estoppel  or  waiver  to  complain  that  as  to  the  area  or  boundaries  of  assess- 

the  aSBeaament  is  In  excess  of  the  bene-  ment  district,  see  subd.  V.  a,  6  (n). 


BARBER  ASPHALT  PAVING  COMPANY,  Appt, 

V. 

CHARLES  JURGENS,  Respt 

OeH/omia  Supreme  Court  (Dept,  ITo.  3)—Mmif  SS,  i9ia. 

(170  CaL  278,  149  Pac  660.) 

PabHe  fanprDTeraent  —  estoppel  to  contest  improvement  Hen     fidhire  to 
raise  objection  before  municipal  council. 
1.  Failure  of  a  property  owner  to  present  to  the  common  council  wMch 
has  oidered  improvement  of  a  street  the  objection  that  the  street  has  been 

accepted  by  the  city,  and  therefore  cannot  be  improved  at  the  expense  of 
abutting  owners,  does  not  estop  him  from  contesting  the  enforcement  of  a 
lien  upon  his  property  for  the  coat  of  the  improvement. 
[_See  note  on  this  question  beginning  on  page  634.] 


Evidence  —  burden  of  proof  —  publi- 
cation of  ordinance. 

2.  Formal  proof  of  the  publication  of 
an  ordinance  as  required  by  statute 
need  not  be  made  by  one  seeking  ad- 
vantage of  the  ordinance^  where  an- 
other statute  permits  it  to  be  pleaded 
by  its  title  and  day  of  passage. 
Highway  —  adoption  —  validity  of 

ordinance. 

3.  An  ordinance  adopting  a  street 
under  a  statute  permitting  such  adop- 
tion when  it  has  been  fully  construeted 
to  the  satisfaction  of  the  common  coun- 
cil is  not  insufficient  because  reciting 
merely  that  the  street  had  been  con- 
structed to  the  satisfaction  of  the  coun- 
ciL 

—  recital  as  to  conditimi  of  street. 

4.  A  municipality  having  power  to 
adopt  a  street  when  it  is  in  good  condi- 
tion throughout  need  not,  in  the  ordi- 
nance of  adoption,  recite  that  such  good 
condition  existed. 

—  descrfptkm  of  road  —  Mention  of 

curbing. 

6.  An  ordinance  accepting  a  public 
street  need  not  express^  mention  the 
curbing,  wliere  the  statute  provides 
that  the  city  shall  not  accept  any  por- 
tion of  the  street  less  than  the  entire 


width  of  the  roadway  including  the 
curbing. 

—  exception  of  zone  under  jurisdiction 
of  railroad. 

6.  The  exception  in  the  acceptance 
of  a  street  by  a  city  of  the  portion  of 
it  which  a  railroad  Is  bound  to  keep 
in  repair  does  not  nullify  the  accept- 
ance, although  the  statute  provides 
that  the  council  shall  not  accept  any 
portion  of  the  street  less  than  the  en- 
tire width  of  the  roadway,  where,  by 
another  statute*  the  zone  which  the 
railroad  is  bound  to  keep  in  repair  is 
not  part  of  the  roadway. 

—  failure  to  establish  datum  plane  — 
effect. 

7.  An  ordinance  accepting  a  street, 
which  obligates  the  municipality  to 
keep  it  in  repair,  is  not  invalidateid  by 
the  failure  to  establish  a  datum  plane 
from  which  the  grade  of  the  street  can 
be  established,  where  the  street  ia  com- 
pleted as  such  when  accepted, 
fixenption  —  repeal  —  adoption  of 

freeh<dder's  diarter. 

8.  A  statutory  exemption  of  abutting 
property  from  liabili^  for  maintenance 
of  a  stoeet  after  it  has  been  fully  con- 
structed and  accepted  by  tiie  munici- 
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pality  is  not  repealed  by  adoption  by  the 
municipality  of  a  freeholder's  charter 
under  constitutional  authority. 

Constitutional  law  —  abro^tion  of 
pre-existing  rights. 
9.  Rights  existing  under  a  statute  in 


force  when  a  constitutional  amendment 
is  adopted  are  not  affected  by  it  unless 
it  contains  some  provision  which  ex- 
pressly abrogates  such  jsre-existing 
rights. 

[See  6  R.  C.  L.  34.] 


Appeal  by  plaintiff  from  a  judgment  of  the  Superior  Court  for  Alameda 
County  (Ogden,  J.)  in  favor  of  defendant,  and  from  an  order  denying  a 
new  trial,  in  an  action  broufirht  to  foreclose  the  lien  of  an  assessment  for 
work  done  on  a  city  street  abutting  on  his  property.  Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Snook  &  Church  and  J.  A.    Turney,  54  Cal.  486;  Cotton  v.  Watson, 


Cooper,  for  appellant: 

The  ordinance  introduced  in  evidence 
by  defendant  to  prove  that  San  Pablo 
avenue  was  an  accepted  street  at  the 
time  of  the  letting  of  the  contract  to 
plaintiff  is  not  a  valid  ordinance,  and 
does  not  constitute  an  acceptance  of 
the  street. 

Nicolson  Pav.  Co.  v.  Painter,  35  Cal. 
705;  Zottman  v.  San  Francisco,  20  Cal. 
102,  81  Am.  Dec.  96;  McCoy  v.  Briant, 
53  Cal.  250;  Murphy  v.  Napa  County, 
20  Cal.  503;  French  v.  Teschemaker, 
24  Cal.  550;  Herzo  v.  San  Francisco, 
33  Cal.  145;  People  v.  Tomlinson,  35 
Cal.  507;  Dill.  Mun.  Corp.  §§  372,  373; 
De  Haven  v.  Berendes,  135  Cal.  181,  67 
Pac.  786;  Capron  v.  Hitchcodtc,  98  Cal. 
430,  33  Pac.  431;  Ryan  v.  Altschul,  103 
Cal.  176,  37  Pac  339;  Beaudry  v.  Val- 
dez,  32  Cal.  269;  Oakland  Paving  Co. 
v.  Rier,  62  CaL  271;  Ladd  v.  Portland, 
32  Or.  271,  67  Am.  St.  Rep.  526.  61  Pac. 
654;  Carstens  v.  Fond  du  Lac.  137  Wis. 
465,  119  N.  W.  117;  Bradley  v.  McAtee, 
7  Bush,  668,  3  Am,  Rep.  309. 

PlaintifiTs  contract  was  not  prema- 
turely entered  into. 

San  Francisco  Paving  Co.  v.  Egan, 
146  Cal.  635,  80  Pac.  1076;  Raisch  v. 
Hildebrandt,  146  Cal.  721,  81  Pac.  21; 
Beckett  v.  Morse,  4  Cal.  App.  228,  87 
Pac.  408;  Berkeley  Development  Co.  v. 
Marx,  10  Cal.  App.  410,  102  Pac.  278; 
De  Haven  v.  Berendes,  135  Cal.  180,  67 
Pac.  786 ;  Jones,  Ev.  2d  ed.  §  438 ;  Mof- 
fitt  V.  Jordan.  127  CaL  622,  60  Pac.  173; 
Clarke  v.  Mead,  102  Cal.  518,  36  Pac. 
862;  Dyer  v.  Bradley,  88  Cal.  fiOO,  26 
Pac.  511 ;  Swasey  v.  Adair,  83  Cal.  136, 
23  Pac.  284 ;  Vincent  v.  Pacific  Grove, 
102  Cal.  405,  36  Pac.  773;  Perine  v. 
Forbush,  97  Cal.  809,  32  Pac.  226;  Dis- 
trict of  Columbia  v.  Camden  Iron 
Works.  181  U.  S.  453.  45  L.  ed.  948.  21 
Sup.  Ct.  Rep.  680;  United  States  v.  Le 
Baron,  19  How.  73,  15  L.  ed.  525;  Bar- 
ber V.  Burrows,  61  CaL  473;  Burke  v. 


134  CaL  424,  66  Pac.  490;  Shipman  v. 
Forbes,  97  Cal.  572,  32  Pac  699; 
Shaughnessy  v.  Lewis,  130  Mass.  355; 
Byrne  v.  Luning  Co.  4  Cal.  Unrep.  895, 
38  Pac.  454 ;  Haughawout  v.  Raymond, 
148  CaL  311,  83  Pac.  53;  Dyer  v.  Brad- 
ley, 88  CaL  590,  26  Pac  611. 

The  assessment  is  not  invalid  be- 
cause the  contract  as  recorded  is  not 
a  correct  copy  of  the  original  contract 
on  file. 

Perine  v.  Lewis,  128  Cal.  240,  60  Pac. 
422,  772;  MoflBtt  v.  Jordan,  127  Cal. 
622,  60  Pac.  173;  San  Francisco  v.  Cer- 
tain Real  Estate,  50  CaL  188;  Gillis  v. 
Cleveland,  87  CaL  214,  25  Pac  361; 
Labs  v.  Cooper,  107  Cal.  667,  40  Pac. 
1042;  Reid  v.  Clay,  134  Cal.  207.  66  Pac 
262;  Witter  v.  Bachman,  117  CaL  318, 
49  Pac  202;  Diggins  v.  Hartshorne,  108 
Cal.  154,  41  Pac.  283;  Wells  v.  Wood, 
114  CaL  255,  46  Pac  96;  Cotton  v.  Wat- 
son, 134  Cal.  424,  66  Pac  490;  Bums 
V.  Casey,  13  CaL  App.  154.  109  Pac. 
94 ;  Warren  v.  Riddell,  106  Cal.  353,  39 
Pac.  781 ;  Girvin  v.  Simon,  116  CaL  604, 
48  Pac.  720;  Lambert  v.  Bates,  137  Cal. 
676,  70  Pac  777;  Jennings  v.  Le  Bret- 
on, 80  Cal.  8, 21  Pac  1127 ;  San  Francis- 
co Paving  Co.  v.  Dubois,  2  Cal.  App.  42. 
83  Pac  72;  Petaluma  Paving  Co.  v. 
Singley,  136  Cal.  616,  69  Pac  426;  Oak 
Hill  Water  Co.  v.  Gillette,  13  Cal.  App. 
605,  110  Pac  816;  Harney  v.  Benson, 
113  Cal.  314,  45  Pac  687;  Buckman  v. 
Landers,  111  Cal.  350,  43  Pac  1125; 
Ryan  v.  Altschul,  108  Cal.  174,  37  Pac. 
339 ;  Pierce  v.  Los  Angeles,  15  CaL  App. 
702,  116  Pac  746;  United  Real  Estate 
&  T.  Co.  V.  Barnes,  159  Cal.  242,  113 
Pac  167;  Perine  v.  Forbush,  97  Cal. 
311,  32  Pac  226. 

Mr.  R  M.  F.  Soto^  amicus  curis,  for 
appellant 

Messrs.  Hwtimer  SMith  and  Chap- 
man &  Trefethen  for  respondent. 

Messrs.  Beggs  &  McConish  and  D. 
C  Murphy,  amici  curiie,  for  respond- 
ent. 
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{179  Val.  273, 

Melrin,  J.,  delivered  the  opinion  of 
the  court : 

Plaintiff  appeals  from  a  judgment 
in  favor  of  defendant  and  from  art 
order  denying  plaintiff's  motion  for 
a  new  trial.  The  action  was  to  fore- 
close the  lien  of  a  street  assessment 
for  work  on  San  Pablo  avenue,  in 
the  city  of  Oakland.  The  findings  of 
the  court  were  in  substantial  compli- 
ance with  the  defendant's  answer, 
and,  in  brief,  were  to  the  effect  that 
the  contract  between  the  superin- 
tendent of  streets  and  the  plaintiff 
was  made  before  the  expiration  of 
ten  days  after  the  posting  and  publi- 
cation of  the  notice  of  award  of  con- 
tract ;  that  the  contract  as  recorded 
was  different  from  the  one  actually 
signed,  the  lands  within  the  district 
described  in  the  recorded  contract 
never  having  been  subjected  to  an 
estimate  as  required  by  law;  and 
that  San  Pablo  avenue  was  an  ac- 
cepted street  when  the  contract  for 
the  work  was  let.  If  the  finding  last 
mentioned  be  correct,  and  if  the 
force  and  effect  attributed  to  it  by 
the  court  be  warranted,  we  need  not 
consider  the  other  findings  which 
are  questioned  by  the  appellant,  be- 
cause in  that  event  we  must  hold 
that  land  of  defendant  abutting  on 
San  Pablo  avenue  was  not  subject  to 
assessment  for  street  work.  The 
finding  with  reference  to  the  ordi- 
nance accepting  San  Pablo  avenue  is 
as  follows ;  "That  on  the  4th  day  of 
February,  A.  D.  1889,  the  said  city 
council  of  the  said  city  of  Oakland, 
by  Ordinance  No.  1071,  entitled, 
'An  Ordinance  Providing  for  the 
Acceptance  of  the  Roadway  of  San 
Pablo  Avenue  from  its  Intersection 
with  the  Westerly  Line  of  Broadway 
to  the  Northern  Boundary  Line  of 
the  City  of  Oakland/  duly  accepted 
said  San  Pablo  avenue  as  a  public 
street,  and  that  ever  since  said  4th 
di^  of  February,  a.  d.  1889,  the  said 
San  Pablo  avenue  was  and  now  is  an 
accepted  public  street  of  the  said 
city  of  Oakland." 

Appellant  attacks  the  ordinance 
mentioned  in  the  finding  quoted 
above  upon  several  grounds.  Cer- 
tain informalities  in  the  adoption  of 
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the  ordinance  are  discussed  in  the 
briefs  and  are  said  by  appellant  to 
be  fatal  to  its  validity.  By  the 
terms  of  the  by-law  that  portion  of 
the  roadway  ^'required  by  law  to  be 
kept  in  order  or  repair  by  any  per- 
son or  company  having  railroad 
tracks  thereon"  is  excepted  from  the 
city's  acceptance.  This,  according 
to  appellant's  views,  was  an  unlaw- 
ful deviation  from  the  powers  of  the 
city.  The  ordinance  purports  to  ac- 
cept the  "roadway"  of  San  Pablo 
avenue,  and  the  alleged  failure  to 
include  the  curbing  in  that  designa- 
tion is  relied  upon  by  plaintiff  as  a 
fatal  defect  therein.  The  ordinance 
is  also  attacked  because  it  contains 
no  recital  that  the  part  of  San  Pablo 
avenue  sought  to  be  accepted  had 
been  fully  constructed  to  the  satis- 
faction of  the  superintendent  of 
streets  and  of  the  city  council.  Ap- 
pellant also  condemns  the  ordinance 
because  at  the  time  of  its  adoption 
no  datum  plane  had  been  officially 
adopted  by  the  city  of  Oakland,  and 
no  official  grade  had  been  established 
thereon.  As  a  consequence,  it  is  ar- 
gued, the  work  approved  and  adopt- 
ed was,  in  contemplation  of  law,  no 
improvement  at  all.  The  argument 
is  also  advanced  that  by  the  change 
in  the  Constitution  giving  cities  full 
control  over  "municipal  affairs"  the 
status  of  San  Pablo  avenue,  estab- 
lished by  the  mandate  of  a  general 
statute,  ceased  to  be  of  any  avail  as 
against  the  city  of  Oakland,  which 
was  not  bound  by  a  condition  which 
by  a  declaratory  ordinance  the  city 
had  recognized  as  being  in  exist- 
ence; and,  furthermore,  that  the 
city,  after  the  swd  amendment  to 
the  Constitution,  was  not  bound,  un- 
der the  law,  to  refrain  from  assess- 
ing property  abutting  on  San  Pablo 
avenue  for  the  improvement  of  that 
street.  It  was  also  urged  against 
the  position  of  respondent  that  by 
failing  to  appeal  to  the  city  council 
for  relief  because  of  the  existence  of 
"Ordinance  No.  1071,"  he  waived 
his  defense  based  thereon,  and  is  es- 
topped upon  principles  of  equity 
from  setting  it  up  in  this  action. 
Section  20  of  the  General  Street 
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Law  (Stat.  1886,  p.  160)  is  substan- 
tially as  follows:  "Whenever  any 
street  .  .  .  has  been  or  shall 
hereafter  be  f  uUy  constructed  to  the 
satisfaction  of  the  superintendent  of 
streets  and  of  the  city  council,  and  is 
in  good  condition  throughout,  and  a 
sewer,  gas  pipes  and  water  are  laid 
therein,  under  such  regulations  as 
the  city  council  shall  adopt,  the  same 
shall  be  accepted  by  the  ci^  council, 
by  ordinance,  and  thereafter  shall 
be  kept  in  repair  and  improved  by 
the  said  municipality;  the  expense 
thereof,  together  with  the  assess- 
ment for  street  work  done  in  front 
of  city  property,  to  be  paid  out  of  a 
fund  to  be  provided  by  said  council 
for  that  purpose:  Provided,  that 
the  city  council  shall  not  accept  of 
any  portion  of  the  street  less  than 
the  entire  width  of  the  roadway  (in- 
eluding  the  curbing),  and  one  block 
in  length,  or  one  entire  crossing. 
.  .  .  The  superintendent  of  streets 
shall  keep  in  his  office  a  register  of 
all  streets  accepted  by  the  city  coun- 
cil under  this  section,  which  register 
shall  be  indexed  for  easy  reference 
thereto." 

The  court  found  the  history  of  the 
passage  of  the  ordinance  as  follows : 
"Said  ordinance  was  passed  on  the 
7th  day  of  January,  1889,  and  from 
the  minutes  of  the  city  council  of 
said  city  it  appears  that  on  the  21st 
day  of  January,  1889,  the  mayor  of 
said  city  vetoed  said  ordinance, 
whereupon  the  consideration  of  the 
same  was  made  a  special  order  for 
the  next  regular  meeting  of  said  city 
council,  to  wit,  February  4,  1889, 
upon  which  last-named  date  the  city 
council  of  said  city  of  Oakland,  by 
a  vote,  did  not  sustain  said  veto  of 
said  mayor,  but  at  that  time  and 
place  said  city  council  of  said  city 
passed  said  ordinance,  six  (6)  coun- 
cilmen  voting  in  the  affirmative,  and 
one  (1)  councilman  voting  in  the 
negative;  and  that  at  said  time 
seven  (7)  members  constituted  the 
city  council  of  the  said  city  of  Oak- 
land." 

Appellant  makes  the  point  that 
the  ordinance  was  not  "reconsid- 
ered" and  passed  over  the  mayor's 


veto,  but  we  thizik  the  records  of  the 
city  council  do  show  that  the  action 
of  the  council  was  substantially  a 
teconsideration  and  passage  of  the 
by-law. 

There  was  no  formal  proof  of  the 
publication  of  the  ordinance  aa  re- 
quired by  law  (Stat.  1862,  p.  353, 
§  53) ,  but  there  was  proof  of  all  of 
the  usual  formalities  of  the  passage 
of  an  ordinance  over  the  mayor's 
veto.  Mr.  Thompson,  the  city  clerk, 
testified  that  the  exhibit  which  was 
received  in  evidence  was  the  orig- 
inal record.  Evidently  there  was  no 
written  entry  of  the  publication  of 
the  ordinance.  Respondent's  coun- 
sel contend  that  formal  proof  of 
publication  was  not  a  prerequisite 
to  the  admission  of  the  ordinance  in 
evidence.  In  this  behalf  he  quotes 
from  the  opinion  written  by  Mr. 
Justice  Van  Fleet  in  Santa  Rosa 
City  R.  Go.  v.  Central  Street  R.  Co. 
4  Cal.  Unrep.  950,  38  Pac.  988. 
That  opinion  is  not  authoritative, 
for  the  reason  that  the  case  was  re- 
heard and  the  judgment  was  af- 
firmed by  reason  of  a  failure  of  the 
court  to  agree.  Originally  Justices 
McFarland  and  Fitzgerald  con- 
curred in  -the  opinion  of  Justice  Van 
Fleet,  and  Justice  Garoutte  con- 
curred in  the  judgment,  while  Jus- 
tices Harrison  and  De  Haven 
dissented.  After  a  change  in  the 
personnel  of  the  court,  Justices  Van 
Fleet,  Garoutte,  and  McFarland  ad- 
hered to  their  belief  that  the  judg- 
ment should  be  reversed  for  the  rea- 
sons given  in  Justice  Van  Fleet's 
opinion,  while  Justices  Henshaw, 
Harrison,  and  Temple  were  of  the 
opinion  that  it  should  be  affirmed. 
As  the  chief  justice  was  disqualified, 
the  judgment  stood  affirmed  by  rea- 
son of  the  failure  of  a  majority  of 
the  associate  justices  to  agree.  It 
does  not  appear,  however,  that  the 
matter  of  failure  to  prove  publica- 
tion of  the  ordinance  and  Justice 
Van  Fleet's  discussion  of  that  phase 
of  the  case  caused  the  diversity  of 
views.  Santa  Rosa  City  R.  Co.  v. 
Central  Street  R.  Co.  112  Cal.  436, 
44  Pac.  733.  In  the  opinion  of  the 
dissenting  justices    (Rabjohns  v. 
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Sdrenson,  5  Colo.  App.  425,  38  Pac. 
992),  their  dissent  is  baaed  solely 
upon  their  belief  that  a  forfeiture  of 
plaintiff's  franchise  occurred  by  rea- 
son of  its  failure  to  complete  its  road 
within  the  prescribed  time.  There- 
fore, while  the  opinion  published  in 
the  Pacific  Reporter  does  not  stand 
as  aii  authoritative  declaration  of 
the  law  on  this  subject,  we  think  it 
is  worthy  of  adoption  upon  the  point 
here  involved.  Before  quoting  from 
said  opinion  it  may  be  well  to  refer 
to  the  provisions  of  the  charter  of 
Oakland  existing  at  the  time  of  the 
passage  of  the  ordinance.  It  was 
provided  that  "all  ordinances  shall 
be  published  by  written  advertise- 
ments posted  up  at  the  mayor's  office 
and  at  three  other  public  places  in 
the  city  or  in  a  newspaper  published 
in  the  city."  Stat.  1862.  p.  353. 

Also  that  ''every  ordinance  passed 
by  the  city  council  shall  be  presented 
to  the  mayor  for  his  approval ;  if  he 
approve,  he  shall  sign  it ;  if  not,  he 
shall  return  it  within  five  days 
thereafter,  or  if  the  city  council  be 
not  then  in  session,  at  its  next  meet- 
ing, when  said  city  council  shall 
reconsider  said  ordinance;  and  if  ap- 
proved by  two  thirds  of  all  the  mem- 
bers elected  to  such  board,  it  shall 
take  effect  and  stand  as  an  ordinance 
of  the  city."  Stat.  1862,  p.  342,  §  8. 

There  was  no  provision  as  in  the 
Santa  Rosa  charter  that  proof  of  the 
passage  and  publication  of  ordi- 
nances mifl^t  be  made  in  "the  usual 
way,"  but  §  61  of  the  Practice  Act 
(the  predecessor  of  §  459,  Code  Civ. 
Proc.)  was  then  in  force,  and  under 
it  one  seeking  the  advantage  of  an 
ordinance  might  plead  it  (and  conse- 
quently prove  it  prima  facie)  by  re- 
ferring to  it  by  its  title  and  the  day 
of  its  passage.  This  was  "the  usual 
way ;"  consequently,  the  language  of 
the  learned  justice 
in  the  Santa  Rosa 
Case,  which  we 
quote  below,  is  en- 
tirely applicable  to  the  condition 
presented  by  this  record.  He  said : 
"There  can  be  no  doubt  that  pub- 
lication in  a  newspaper  or  by  post- 
ing is  made  by  that  statute  a  condi- 


hwrdrm  of  proof 
— pshlleatlon 
of  ordlnaiacc 


tion  precedentto  the  taking  effect  of 
any  ordinance;  but  it  does  not  fol- 
low that  direct  proof  of  that  fact  is 
essential  in  any  case.  The  statute 
expressly  allows  the  passage  and 
publication  of  ordinances  to  be 
proved  'in  the  usual  way;'  that  is, 
by  such  proof  as  would  be  sufficient 
to  prove  such  facts  in  any  otiier  case. 
...  As  was  said  in  Atchison  v. 
King,  9  Kan.  550,  556:  'The  city 
having  passed  the  ordinance  four  or 
five  years  before  it  was  offered  in 
evidence,  and  having  acted  upon  it 
as  valid,  will  not  now  be  allowed  in 
such  an  action  to  deny  its  publica- 
tion. Such  a  rule  would  be  a  great 
inducement  to  cities  to  disobey  the 
taw.  They  get  the  braefits  and 
escape  the  inconveniences  of  the  law 
by  such  a  course,  as  it  would  in  most 
cases  be  impossible  for  a  stranger  to 
prove  a  publication  four  or  five  years 
after  the  passage  of  the  ordinance, 
when  the  publication  is  by  posted 
notices.  Nor  would  the  difficulty  be 
much  less  where  it  was  published  in 
a  newspaper,  in  a  country  where 
newspaper  changes  are  as  frequent 
as  they  are  in  this  state.  It  was  the 
duty  of  the  city  authorities  to  pub- 
lish the  ordinance.  As  they  acted  on 
it,  the  presumption  is  that  it  was 
duly  published;  and  at  least  this 
presumption  is  sufficient  till  the  con- 
trary appears.'  " 

In  Van  Buren  v.  Wells,  53  Ark. 
377,  22  Am.  St.  Rep.  214,  14  S.  W. 
38,  it  was  held  that  the  burden  of 
proving  publication  was  not  placed 
upon  the  person  asserting  a  right 
under  the  statute,  but  upon  the  one 
denying  its  validity.  See  also  Muir 
V.  Bardstown,  120  Ky.  750,  87  S.  W. 
1096 ;  Mssouri  P.  R.  Co.  v.  Chick,  6 
Kan.  App.  482,  50  Pac  605,  3  Am. 
Neg.  Rep.  380;  McQuillin,  Mun. 
Corp.  §  864. 

Proceedings  for  the  assessment  of 
property  for  street  improvements 
being  in  invitum,  it  follows  that  af- 
ter the  defendant  has  proven,  in  the 
usual  manner,  the  existence  of  an 
ordinance  preserved  in  the  city's  of- 
ficial records  as  the  true  and  genuine 
act  of  its  common  council,  purport- 
ing to  cast  upon  the  city  the  burden 
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of  paying  for  the  work,  facts  tend- 
ing to  invalidate  such  ordinance 
must  be  proven  by  the  city  or  the 
person  seeking  to  deny  the  city's 
liability. 

But  appellant  attacks  the  ordi- 
nance on  the  ground  that  it  fails  to 
recite  that  the  work  on  San  Pablo 
avenue  had  been  fully  constructed  to 
the  satisfaction  of  the  superintend- 
ent of  streets  m4  of  the  city  coundlt 
or  that  the  street  was  in  good  condi- 
tion throughout.  The  ordinance 
does  recite  the  construction  of 
the  roadway  to  the  satisfaction  of 
the  superintendent  of  streets  and  the 
city  council.  The  omission  of  the 
word  *f uHy"  before  "constructed" 
we  deem  not  important.  Satisfac- 
tion sufficient  to 
^oitwi^         cause  the  council- 

cept  the  street  must 
be  regarded  as  full  satisfaction  for 
all  practical  purposes.  There  was 
no  recital  that  at  the  date  of  the 
passage  of  the  ordinance  the  street 
was  "in  good  condition  throughout." 
It  is  argued  that  where  the  jurisdic- 
tion of  an  inferior  tribunal  depends 
upon  facts  to  be  ascertained  by  such 
tribunal,  its  records  must  affirma- 
tively show  the  existence  and  deter- 
mination of  such  facts.  Bedell  v. 
Scott,  126  Cal.  675,  .59  Pac.  210,  and 
similar  cases,  are  cited  in  support  of 
this  position,  and  appellant  asserts 
that  a  finding  of  the  good  condition 
of  the  road  was  not  only  a  prerequi- 
site to  acceptance,  but  that  such  find- 
ing must  be  recited  in  the  ordinance 
in  order  to  give  validity  to  that 
enactment.  The  doctrine  announced 
in  Bedell  v.  Scott  has  been  somewhat 
modified  by  the  later  decision  in  Gar- 
della  V.  Amador  County,  164  Cal. 
561.  129  Pac.  993.  This  court  said 
in  Chase  v.  Trout,  146  Cal.  369,  80 
Pac.  81 :  "Where  a  legislative  body 
is  given  power  to  act  whenever  it 
AsSlX  iind  a  given  fact  to  exist,  it  is 
not  necessary,  as  a  condition  to  the 
exercise  of  the  power,  that  such 
body  should  previously  or  contempo- 
raneously -make  a  declaration  that 
the  fact  exists.  The  fact  that  it 
takes  the  action  raises  the  presump- 


tion that  it  had  upon  inquiry  ascer- 
taned  the  existence  of  the  fact, 
unless  the  statute  giving  the  power 
explicitly  requires  an  express  find- 
ing or  declaration  of  the  conditions 
precedent." 

Section  20  of  the  Vrooman  Act 
(Stat.  1885,  p.  160)  does  not  require 
that  an  ordinance  accepting  a  street 
should  show  upon  ^ 
its  face  that  the  «anditioH  of 
street  was  "in  good 
condition  throughout."  Therefore 
the  omission  of  that  recital  from  the 
ordinance  did  not  nullify  its  force 
and  effect. 

In  the  ordinance  in  question  that 
part  of  the  street  which,  according 
to  law,  was  required  to  be  kept  in 
order  by  a  railroad  company  was 
excepted  from  the  operation  of  the 
by-law,  and  the  curbing  was  not  spe- 
cifically mentioned  as  a  part  of  the 
"roadway"  which  the  city  accepted. 
Both  of  these  omissions  are  specified 
by  appellant  as  fatal  to  the  efficacy 
of  the  ordinance.  Beaudry  v,  Val- 
dez,  32  Cal.  276,  is  cited  authority 
for  the  proposition  that  curbing  may 
not  be  considered  a  part  of  the 
"roadway."  That  case  merely  holds 
that  the  term  "macadamizing"  does 
not  include  "curbing."  Section  20 
of  the  Vrooman  Act  was  evidently 
drawn  with  the  intention  of  specify- 
ing curbing  as  a  part  of  the  road- 
way, because  the  city  is  therein  in- 
hibited from  accepting  any  portion 
of  the  street  "less  than  the  entire 
width  of  the  roadway  (including  the 
curbing)."  The  curbing  is  there- 
fore, for  the  purposes  of  the  act,  in- 
cluded within  the  definition  of  the 
term  "roadway,"  and  an  acceptance 
of  a  "roadway"  in  ^e-crip«o»  of 

compliance       with  ro»d-mentIo« 

that  section  is  an 
acceptance  of  the  whole  of  the  road- 
way, including  the  curbing.  Nor  did 
the  exception  from  the  ordinance  of 
tiiat  part  of  the  street  which  the 
railroad  company  is 
bound    to    repair  ^^^r^-i.""' 
make  the  ordinance  iS^^JS?.'*" 
a  nullity.  It  is  con- 
sistent and  proper  to  read,  §  20  of 
the  Vrooman  Act  in  connection  with 
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■§  498  of  the  Civil  Code.  While  it  is 
■true  that  the  former  statute  requires 
the  council  to  accept  the  entire  road- 
"Way,  if  anjr  part,^it  is  equally  true 
that  for  the  purposeB  of  street  as- 
sessment the  zone  which  the  railroad 
company  is  bound  to  keep  in  repair 
is  not  a  ptat  of  the  roadway.  In  San 
Francisco  Paving  Co.  v.  Egan»  146 
Cal,  638,  80  Pac.  1076,  which  was  an 
action  to  foreclose  the  lien  of  a  street 
assessment,  the  board  of  supervisors 
had  in  the  resolution  of  intention 
specifically  excepted  "that  portion 
required  by  law  to  be  kept  in  order 
by  the  railroad  company  having 
tracks  thereon,"  although  the  stat- 
ute only  aul^orized  the  omission  of 
those  portions  of  the  street  on  which 
Work  previously  had  been  performed 
by  owners  of  land  fronting  thereon. 
It  was  held  that  the  board  of  super- 
visors had  the  right  to  except  in  its 
resolution  that  part  of  the  street 
which  the  railroad  company  was 
oound  under  its  franchise  to  keep  in 
order.  While  Oakland  Paving  Co.  v. 
JZier,  52  Cal.  276,  is  in  seeming  con- 
J^'ct  with  this  conclusion,  we  are  not 
favored  with  the  text  of  the  resolu- 
of  the  council  there  reviewed. 
"Ae   opinion  merely  says  that  the 
!^ouncil  did  not  accept  the  full  width 
'tlxG  street.    The  resolution  was 
.^tso  held  of  no  effect  under  §  20  of 
in     ^^^■•^oinan  Act,  because  it  sought 
°^^I>i7ess  acceptance  of  work  done, 
J«tlie»-  than  of  the  str^^f  upon  which 
the  m  ^  terial  and  labor  had  been  be- 

^^^<^^U8e  no  datum  plane  had  been 
es^olished  and  officially  adopted  by 
«=itry  of  Oakland  prior  to  the 
«.*-?f>-tion  of  Ordinance  No.  1071,  ap- 
^l^Tit;  insists  that  the  attempted  ac- 
efS^n'^Txcie  of  San  Pablo  avenue  was 
beyj>n<i  the  power  of  the  city  council. 
It      ti-ue  that  without  a  datum  or 
feaaia  f\xed  for  the  grade  of  a  street 
ft  WTitractor  may  not  know  how  far 
may  be  compelled  to  go  in  filling 
ot  shading,  and  therefore  it  is  prop- 
ter tVat  a  grade  should  be  fixed  be- 
fore the  letting  of  niiblic  contracts 
for  street  work.   But  this  is  not  a 
fluestion  between  the  city  and  a  con- 
tractor or  a  prospective  bidder 


whose  rights  are  in  danger  of  being 
violated  because  of  the  nonexistence 
of  an  official  grade.  When  a  munici- 
pality engages  with  the  owners  of 
property  to  keep  the  roadway  of  a 
street  in  repair,  it  makes  such  en- 
gagement in  view  of  the  existing 
facts,  and  the  existence  or  nonexist- 
ence of  an  official 
datum  plane  is  en-  ^'TmMimiL*^ 
tirely  immaterial  to  ^SUr 
the  force  and  validi- 
ty of  its  ordinance  of  acceptance. 

It  is  also  suggested  that  respond- 
ent's failure  to  appeal  to  the  council 
for  relief  estopped  him  from  main- 
taining this  defense,  that,  being  pre- 
sumed to  know  of  the  existence  of 
the  ordinance,  he  remained  silent 
while  the  work  was  being  done, 
and  the  failure  to  present  his 
objections  and  his  defense  to  the 
city  council  precluded  him  from  an 
assertion  of  such  defense  before 
any  other  tribunal. 
But  the  presump- 
tion of  Imowledge 
did  not  attach  to  tiie 
respondent  with  any 
greater  strength 
than  it  applied  to  the  city  or  to  the 
contractor.  What  could  the  council 
have  done  to  remedy  the  situation? 
It  could  not  have  removed  the  effect 
of  the  ordinance.  The  council  had 
the  right  to  order  the  improvement, 
and  the  property  owner  could  not 
question  that  right,  but  he  could  con- 
test the  contractor's  right  to  collect 
from  him  after  the  work  was  com- 
pleted. In  Flickinger  v.  Fay,  119 
Cal.  590,  51  Pac.  855,  the  facts  were 
tiiese:  The  common  council  of  the 
dty  of  San  Jose  had  ordered  certain 
work  done  on  a  street,  and  had  en- 
tered into  a  contract  with  the  re- 
spondent, but  the  appellant,  who 
owned  property  abutting  on  the 
street,  sought  by  injunction  to  re- 
strain prosecution  of  the  improve- 
ment on  the  ground  that  he  would  be 
charged  with  a  proportion  of  the 
cost  in  violation  of  a  resolution  of 
the  council  by  which  the  street  had 
been  accepted  in  accordance  with  the 
provisions  of  the  street  improve- 
ment act.  This  court  held  that  the 
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injunction  was  properly  denied,  and 
said,  amonsT  other  things:  "Wheth- 
er the  cost  of  that  work  shall  be 

borne  by  the  city,  or  be  assessed  up- 
on the  adjacent  lands,  will  be  de- 
termined after  the  work  under  the 
contract  has  been  completed.  If,  for 
any  reason,  an  assessment  therefor 
cannot  be  legally  made  upon  the 
lands  of  the  plaintiffs,  they  will  then 
be  entitled  to  relief  against  such  pro- 
cedure, or  can  successfully  defend 
any  proceeding  to  enforce  the  as- 
sessment/' 

Besides,  it  has  been  held  that  the 
doctrine  of  estoppel  has  no  applica- 
tion in  proceedings  to  enforce  liens 
for  street  work.  Heft  v.  Payne,  97 
Cal.  110,  31  Pac.  844;  Union  Paving 
&  Contracting  Co.  v.  McGovem,  127 
Cal.  639,  60  Pac.  169. 

In  opposition  to  iha  superior 
court's  conclusion  that  no  lien  could 
attach  upon  the  property  for  the 
improvement  made,  for  the  reason 
that  at  the  time  the  contract  was 
made  San  Pablo  avenue  was  an  ac- 
cepted street,  we  are  favored  with 
an  elaborate  brief  by  one  of  the  ami- 
ci  curite,  wherein  it  is  argued  that 
no  exemption  existed  by  reason  of 
the  ordinance  provisions.  In  sup- 
port of  this  contention  counsel  in- 
sists ihat  §  20  of  the  Vrooman  Act, 
before  its  repeal  in  1911  (which  was 
subsequent  to  the  completion  of  the 
work  here  considered),  created  no 
vested  or  contractual  right  when  it 
was  complied  with,  and  that  the  ex- 
emption therein  provided  for  was  a 
mere  gratuity,  revocable  at  the  will 
and  pleasure  of  the  power  bestowing 
the  gratuity.  'Hie  question  whether 
or  not  exemptions  of  this  sort  create 
a  contractual  relation  has  been  twice 
before  this  court,  but  it  was  not  de- 
cided either  time.  San  Francisco  v. 
Certain  Real  Estate,  42  Cal.  521; 
Oakland  Paving  Co  v.  Rier,  supra. 
Generally  speaking,  however,  the 
principles  of  taxation  are  not  those 
of  contract,  and  it  has  frequently 
been  decid&d  in  other  jurisdictions 
that  payment  by  a  property  owner 
for  improvements  to  a  street  in  no 
wise  constitutes  a  consideration 
moving  from  him  to  the  city  which 
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would  support  a  contractual  obliga- 
tion. See  Ladd  v.  Portland.  32  Or. 
271,  67  Am.  St.  Rep.  526,  61  Pac 
654,  and  cases  citod.  On  the  other 
hand,  there  are  authorities  which 
hold  that,  where  an  assessment  has 
been  made  under  powers  properly 
exercised,  and  has  been  duly  paid,  a 
second  assessment  should  be  borne 
by  the  general  public,  for  the  reason 
that  the  benefits  to  the  owner  of 
abutting  property  of  such  second 
improvement  is  reduced  to  a  mini- 
mum, and  that,  the  real  benefit  being 
to  the  community  generally,  the  mu- 
nicipal treasury  should  bear  the 
burden.  Hammett  v.  Philadelphia, 
65  Pa.  146,  3  Am.  Rep.  615.  The 
principle  upon  which  owners  of 
abutting  property  are  charged  with 
the  cost  of  street  improvements,  in 
the  first  instance,  is  that  their  prop- 
erty is  benefited  in  a  special  manner. 
In  recognition  of  this  doctrine, 
statutory  provision  is  often  made 
for  exempting  property  from  the 
operation  of  an  assessment  where  a 
prior  improvement  had  been  ordered 
and  constructed,  or  for  the  giving 
of  some  credit  for  the  value  of  such 
prior  improvement,  and  when,  such 
exemption  or  credit  has  been 
ordered  in  conformity  with  statute 
or  ordinance,  it  has  usually  been  sus- 
tained. The  policy  of  the  legislature 
of  this  state  has  been  to  recognize 
that  the  special  benefit  which  an 
abutting  owner  has  received  by  rea- 
son of  street  improvements  has  been 
satisfied  by  the  payment  of  one  as- 
sessment, and  that  under  a  second 
improvement  an  owner  of  property 
abutting  thereon  does  not  derive  any 
advantage  beyond  that  enjoyed  by 
all  other  citizens.  Section  20  of  the 
Vrooman  Act  is  a  legislative  recog- 
nition of  a  right  to  exemption  which 
ought  to  exist  under  all  conditions 
of  fairness  and  j  ustice.  Irrespective 
of  the  question  of  what  rights  might 
or  might  not  accrue  under  the  ex- 
emption, it  is  admitted  that  the  sec- 
tion provides  for  the  creation  of  a 
certain  status 'by  the  adoption  of  an 
ordinance  of  acceptance,  and  that 
the  moment  this  status  is  brought  in- 
to existence  the  sovereign  power  of 
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fhe  state  operates,  through  the  act, 
to  create  an  exemption;  It  is  con- 
tended, h6wever,  that  while  this  ex- 
emption continued  to  exist  after  the 
adoption  of  a  freeholders'  charter, 
the  prbvisions  of  which  were  con- 
sistent with  the  Vrooman  Act,  this 
situation  was  changed  in  November, 
1896,  by  the  amendment  to  §  6  of 
article  11  of  the  Constitution,  under 
which  cities  and  towns  theretofore 
or  thereafter  organized,  and  the 
charters  of  such  cities  and  towns, 
were  freed  in  all  "municipal  affairs'* 
from  any  further  subjection  to  or 
control  by  general  laws,  and  that  up- 
on l£e  adoption  of  the  amendment 
the  freeholders'  charter  bfwame  ex- 
clusively operative  in  matters  of 
street  improvements  and  acceptance, 
and  that  accordingly  any  exemption 
created  under  general  laws  became 
extinguished.  In  support  of  this 
theory  it  is  argued  that  to  hold 
otherwise  would  have  the  effect  of 
interfering  with  the  power  of  taxa- 
tion by  the  city,  by  increasing  the 
burden  on  the  general  taxpayers  by 
reasoq  of  the  fact  that  the  exemp- 
tion would  augment  the  area  of  land 
relieved  from  assessment  for  street 
purposes  by  acceptances  under  §  20 
of  the  Vrooman  Act.  This  conten- 
tion cannot  be  main- 
The  delega- 

SiSS"'*"''  exclusive 
authority  by  consti- 
tutional provision  to  municipalities 
in  municipal  affairs  does  not  of  itself 
have  the  effect  of  repealing  all  gen- 
eral laws  with  reference  to  such  af- 
fairs. Rights  existing  under  a  stat- 
ute in  force  when  a  constitutional 
amendment  is  adopted  are  not  af- 
fected by  it,  unless  it  contains  some 
.  provision  which 

e^SSSS..  speciiically  abro- 
gates  such  pre-exist- 
ing rights.  1  Page 
A  J.  Taxn.  ^  166.  Unless  intent  to 
repeal  the  terms  of  a  special  law  is 
evident  from  the  language  of  a  con- 
stitutional provision,  courts  should 
assume  as  a  rule  of  construction  that 
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only  a  prospective  operation  of  the 
constitutional  provision  was  contem- 
plated. State  ex  rel.  Harrison  v. 
Frazier.  98  Mo.  426,  11  S.  W.  973. 
Constitutional  provisions  do  not  af- 
fect laws  in  existence  unless  the 
words  employed  show  a  clear  inten- 
tion that  ^e  provisions  shall  have  a 
retroactive  effect.  Mestas  v.  Dia- 
mond Coal  &  Coke  Go.  12  Wyo.  414, 
76  Pac.  567 ;  Hamilton,  Assessments, 
§§  196,  201,  note.  The  constitution- 
al amendment  here  invoked  to  defeat 
the  asserted  exemption  contains  no 
such  provision,  nor  was  any  ordi- 
nance ever  adopted,  under  this 
grant,  so  far  as  this  record  discloses, 
attempting  to  revoke  the  exemption 
provided  for  in  the  Vrooman  Act 
and  declared  by  the  ordinance  of  the 
city  of  Oakland  which  we  have  been 
here  reviewing.  Both  the  act  and 
the  ordinance  having  been  in  force 
at  the  time  of  the  improvement  for 
which  plaintiff  seeks  payment  from 
the  defendant,  it  follows  that,  as  the 
street  had  been  duly  accepted,  the 
assessment  was  void. 

Our  conclusion  with  reference  to 
this  branch  of  the  case  makes  it  un- 
necessary for  us  to  discuss  the  other 
alleged  errors. 

The  judgment  and  order  from 
which  plaintiff  has  appealed  are  af- 
firmed. 

Henshaw  and  Lorigan,  JJ,,  concur. 

-  Petition  for  rehearing  denied 
June  26, 1915. 


KOTE. 

The  general  subject  -of  the  loss  of 
rifffat  to  contest  assessment  in  proceed- 
ing for  street  or  sewer  improvement 
by  waiver,  estoppel,  or  the  lUce,  is  con- 
sidered in  the  annotation  following 

BARTLESVILLB    V,    KOLU,    post,  634.- 

More  particnlarly,  for  the  point  con- 
sidered in  the  reported  case  (Barber 
Asphalt  Paving  Co.  v.  Jurgens,  ante. 
697)  as  to  estoppel  by  failure  to  ob- 
ject, see  V.  a,  and  the  various  subdivi- 
sions thereof. 
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L.  P.  PARTEE,  Plflf.  in  Err., 

V. 

CLEVELAND  TRINIDAD  PAVING  COMPANT. 
OtUahoma  Supreme  Court  ^Ittty  7,  191S, 

I 

(—  Okla.      172  Pac.  946.) 

Public  Improvemeiit  —  estoppel  to  contest  assessment. 

When  a  city  acquires  jurisdiction  by  the  proper  preliminary  proceed- 
ings to  pave  certain  of  its  streets,  the  owner  of  property  within  the  im- 
provement district  who  sees  such  improvements  made  with  the  knowledge 
that  the  city  authorities  intend  to  levy  and  collect  a  special  tax  against 
his  property,  and  that  those  who  do  such  work  cannot  be  compensated  in 
any  other  way,  and  fails  to  prosecute  a  suit  testing  the  validity  of  the  ordi- 
nance creating  the  paving  district  or  an  assessment  made  thereunder  with-, 
in  the  time  provided  by  the  charter  of  the  city  enacting  said  ordinance, 
cannot  thereafter  maintain  an  action  to  enjoin  the  collection  of  the  assess- 
ment against  his  property  on  the  ground  of  alleged  irregularities. 

[See  note  on  this  question  beginning  on  page  684.] 

Headnote  by  Hooker,  C. 


Error  to  the  District  Court  for  Tulsa  County  (liinn,  J.)  to  review  a 
judgment  in  favor  of  plaintiff  in  an  action  brou^t  to  foreclose  an  alleged 
tax  lien.  Affirmed. 
The  facts  are  stated  in  the  Commissioner's  opinion. 
Messrs.  6.  W.  Hntdiins  and  Gregg    667;  Norris  v.  Lawton,  47  Okla.  218, 


&  Martin  for  plaintiff  in  error. 
Messrs.  Randolph,  Haver,  A  CBiirk, 

for  defendant  in  error: 

Defendant  cannot  raise  the  question 
as  to  the  quantum  of  benefits  con- 
ferred upon  his  property  by  the  im- 
provements, after  havinsr  failed  to 
make  his  objection  before  the  com- 
missioners of  the  city  of  Tulsa  at  the 
proper  time,  and  after  having  failed 
to  institute  proceedings  in  a  court  of 
competent  jurisdiction  within  the  ten 
days'  time  allowed  by  the  charter  of 
the  city. 

Chickasha  v.  O'Brien,  —  Okla.  — , 
169  Pac.  282;  Grier  v.  Kramer,  62  Okla. 
151,  162  Pac.  490;  Norman  v.  Allen, 
47  Okla.  74,  147  Pac.  1002;  Muskogee 
V.  Rambo,  40  Okla.  672,  138  Pac.  567; 
Byram  v.  Foley,  17  Ind.  App.  629,  47 
N.  E.  351 ;  Atchison,  T.  &  S.  F.  R.  Co. 
v.  Montgomery  County,  93  Kan.  319, 
144  Pac.  209;  Paulsen  v.  EI  Reno,  22 
Okla.  734,  98  Pac.  958;  Goodholm  & 
S.  Invest.  Co,  v.  Cleveland-Trinidad 
Paving  Co.  48  Okla.  38,  IBO  Pac.  109; 
Dowling  v.  Altschul,  4  Gal.  Unrep.  58, 
33  Pac.  495;  Lonsinger  v.  Ponca  City, 
27  Okla.  397,  112  Pac.  1006;  Musko- 
gee V.  Rambo.  40  Okla.  672,  138  Pac. 


148  Pac.  123;  Coalgate  v.  Gentllini, 
61  Okla.  562,  152  Pac.  95. 

Hooker,  C,  filed  the  following: 
opinion : 

This  action  was  brought  by  the 
defendant  in  error  to  foreclose  a  cer- 
tain tax  bill  issued  by  the  city  of 
Tulsa  to  it,  same  being  designated 
as  special  tax  bill  No.  2190,  in  street 
improvement  district  No.  52-A,  and 
alleged  to  be  a  first  and  prior  lien 
against  all  that  part  of  lot  1  in  block 
54  lying  westerly  of  the  westerly 
line  of  the  right  of  way  of  the  Mis- 
souri, Kansas,  &  Texas  Railway  in 
said  city. 

The  answer  of  the  plaintiff  in  er- 
ror sets  up  two  defenses  against  this 
action;  namely,  (1)  that  the  resolu- 
tion providing  for  the  improvement 
in  said  district  and  the  ordinance 
passed  in  pursuance  thereof  includ- 
ed not  only  the  grading,  curbing, 
paving,  and  guttering  of  the  street, 
but  included  as  well  the  construction 
of  the  catch  basins  at  the  intersec- 
tions of  the  streets  and  the  atorm- 
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sewer  drainage,  which,  under  the 
law,  the  plaintiff  in  error  contends, 
cannot  be  combined  in  one  assess- 
ment, but  must  be  made  under  sep- 
arate ordinances  and  by  a  separate 
and  distinct  proceeding  as  provided 
by  the  provisions  of  the  charter  of 
the  city  of  Tulsa  and  the  statutes 
of  the  state  of  Oklahoma;  (2)  that 
all  of  the  improvements  placed  in 
Archer  street  under  the  resolution 
and  ordinance  involved  here,  consist- 
ing of  ,;grading,  curbing,  and  gutter- 
ing, were  made  upon  that  portion 
of  Archer  street  and  Greenwood  ave- 
nue occupied  by  tfie  right  of  way  of 
the  said  railroad  company  where  the 
same  crosses  Archer  street,  with 
the  exception  of  a  small  portion  of 
the  intersection  formed  by  the 
crossing  of  Archer  street  and  Green- 
wood avenue,  and  that  all  of  the  cost 
of  said  grading,  curbing,  guttering, 
and  paving  of  the  right  of  way  of 
said  company,  which  right  of  way* 
was  100  feet  wide  and  entirely 
across  Archer  street,  with  the  ex- 
ception of  2  feet  on  the  outside  of 
the  track  of  said  railroad  company 
crossing  said  street,  was  in  fact 
taxed  against  the  property  in  the 
abutting  blocks,  and  as  a  result 
tiiereof  one  half  of  the  cost  of  mak- 
ing said  improvements  was  taxed 
against  the  north  half  of  block  54  in 
said  city,  which  included  the  frac- 
tional part  of  lot  1  owned  oy  the 
plaintiff  in  error. 

The  record  herein  discloses  that 
Archer  street  runs  east  and  west 
and  Greenwood  avenue  north  and 
south;  that  blocks  46  and  54  are 
west  of  Greenwood  avenue ;  and  that 
said  blocks  are  separated  by  Archer 
street.  Lot  1  in  block  54  fronts 
north  on  Archer  street  140  feet  and 
east  on  Greenwood  avenue  100  feet. 
The  right  of  way  of  said  company 
as  found  by  the  court  takes  a  trian- 
gular piece  of  ground  out  of  the 
northeast  comer  of  lot  1  of  about 
81  feet  facing  on  Greenwood  avenue 
and  75  feet  facing  north  on  Archer 
street. 

It  appears  further  from  the  evi- 
dence that  the  improvements  in  dis- 
trict No.  52-A  involved  in  this  ac- 


tion  commenced  at  the  westerly  line 
of  the  right  of  way  of  the  said  com- 
pany and  extended  easterly  on  Arch- 
er street,  and  it  is  contended  by  the 
plaintiff  in  error  that  his  property 
involved  here,  that  is,  that  p^  of 
lot  1  in  block  54  not  occupied  by  the 
right  of  way  of  said  company,  does 
not  abut,  any  of  the  improvements 
made  in  said  district  No.  52~A,  but 
it  is  conceded  by  him  that  his  prop- 
erty is  liable  for  a  certain  part  of 
said  improvements  caused  by  the 
improvements  at  the  ir.tersection  of 
Greenwood  avenue  and  Archer  street 
for  catch  basins  and  storm-sewer 
drainage. 

Upon  the  trial  of  this  cause  in  the 
court  below  the  court  made  the  fol- 
lowing findings  of  fact: 

"That  all  of  that  portion  of  Arch- 
er street  lying  west  of  the  center  of 
the  alley  running  north  and  south 
through  blocks  54  and  46  of  the  city 
of  Tulsa  up  to  the  intersection  of  the 
west  line  of  the  right  of  way  of  the 
Missouri,  Kansas,  &  Texas  Railway 
had  been  paved  under  a  prior  ordi- 
nance, and  its  portion  of  the  cost 
thereof  assessed  against  lot  1  in 
block  64,  belonging  to  the  defend- 
ant; that  of  the  paving  done  under 
the  ordinance  providing  for  the  im- 
t)rovfement  of  Archer  street  by  pav- 
ing the  unpaved  portion  of  said 
street  from  the  east  intersection  of 
Archer  street  and  Greenwood  ave- 
nue westerly  to  the  center  of  the 
alley  running  north  and  south 
through  blocks  54  and  46  of  the  city 
of  Tulsa,  and  under  which  tax  cer- 
tificate No.  2190  was  issued,  100 
feet  of  the  said  paving  on  said 
Archer  street  was  included  within 
the  right  of  way  of  the  Missouri, 
Kansas,  &  Texas  Railway  Company, 
and  should,  under  the  city  charter, 
have  been  taxed  and  assessed 
against  said  railroad  company. 

"The  court  further  finds  from  the 
proof  offered  that  a  portion  of  the 
improvements  of  the  intersection 
formed  by  the  crossing  of  Archer 
street  and  Greenwood  avenue  were 
properly  taxable  against  the  proper- 
ty in  the  northeast  quarter  of  block 
64,  and  that  some  portion  of  the 
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expense  of  said  improvement  of  said 
intersection  was  properly  taxable 
against  lot  1,  the  property  of  the 
defendant. 

"The  court  further  finds  that 
proper  notice  was  given  of  Uie  makr 
ing  of  said  improvements  and  the 
apportionment  of  the  costs ;  that  the 
defendant,  L.  P.  Partee,  appeared 
and  filed  his  protest  with  the  city 
commissioners  of  the  city  of  Tulsa, 
protesting  against  the  apportion- 
ment of  the  cost  of  said  improve- 
ments made  by  said  city  and  as- 
sessed against  his  property,  being 
lot  1  in  block  54  of  the  city  of  Tulsa, 
and  that  a  hearing  was  had  thereon 
before  the  city  commission  holding 
against  said  defendant;  that  the 
said  L.  P.  Partee  failed  and  neglected 
to  appeal  from  the  decision  of  the 
commissioners  of  the  city  of  Tulsa 
and  from  the  apportionment  made 
by  them,  upon  which  apportionment 
certificate  No.  2190  was  duly  issued. 

"The  court  further  finds  that 
under  the  charter  of  the  city  of 
Tulsa  that  portion  of  the  cost  of  pav- 
ing of  the  right  of  way  of  the  Mis- 
souri, Kansas,  &  Texas  Railway 
Company  should  be  assessed  against 
the  Missouri,  Kansas,  &  Texas 
Railway  Company. 
'  "The  court  further  finds  that 
because  of  the  failure  of  the  defend- 
ant, L.  P.  Partee,  to  prosecute  his 
appeal  from  the  decision  of  the  city 
commissioners  in  making  the  appor- 
tionment of  the  expense  of  the 
improvements  on  Archer  street,  as 
made  by  them,  and  upon  which  the 
certificate  No.  2190  was  issued  by 
the  city  of  Tulsa  to  the  paving  com- 
pany, the  rights  of  the  holder  of 
said  certificate  have  become  abso- 
lute, and  the  defendant,  L.  P.  Partee, 
is  estopped  from  questioning  the 
validity  of  said  apportionment, 
because  he  did  not  prosecute  his 
appeal  within  ten  days  thereafter  as 
provided  by  the  city  charter,  and 
that  he  cannot  in  Uiis  proceeding 
try  out  the  question  of  the  equitable 
or  inequitable  apportionment  made 
by  the  city  of  Tulsa  of  the  expense 
of  said  improvement  on  Archer 


street  and  upon  which  apportion- 
ment certificate  No.  2190  was  issued, 

"The  court  further  finds  that 
under  the  facts  as  proven  and  the 
law  applicable  thereto  plaintiff  ie  . 
entitled  to  recover  judgment  against 
the  defendant,  L.  P.  Partee,  for  the 
amount  due  on  said  certificate  No. 
2190,  and  that  the  same  is  a  first 
lien  on  all  the  right,  title,  estate,  and 
interest  of  defendant,  L.  P.  Partee, 
in  and  to  lot  1  in  block  54.  original 
town,  now  city,  of  Tulsa;  tljat  the 
plaintiff  is  entitled  to  a  toreciogure 
of  its  lien  and  to  an  order  for  the 
sale  of  said  property  to  secure  its 
said  judgment  in  event  the  same  is 
not  paid." 

It  is  now  asserted  that  the  court 
did  not  properly  apply  the  law  to  the 
facts  as  found  by  the  court  in  the 
trial  of  said  cause ;  that  under  the 
provision  of  §  14  of  article  9  of  the 
charter  of  the  city  of  Tulsa  it  ia 
'mandatory  and  compulsory  upon  the 
city  to  tax  the  entire  expense  of  the 
improvements  of  this  nature  on  the 
right  of  way  against  the  railway 
company ;  and  that  under  the  provi- 
sions of  the  charter  the  city  had  no 
authority  or  right  to  apportion  the 
expense  therefor  to  private  property 
abutting  the  street  crossed  and  occu- 
pied by  said  right  of  way,  but  that 
the  entire  cost  thereof  must  be  paid 
by  the  railway  company,  and  no  part 
can  be  assessed  against  the  abutting 
property. 

The  provisions  of  the  charter 
applicable  here  are  as  follows: 

"Sec.  4.  The  cost  of  grading,  pav- 
ing, curbing,  and  guttering  any 
street,  avenue,  or  alley  may  be  paid 
in  part  by  the  city  or  in  purt  by  the 
owners  of  property  benefited  by 
such  improvement  and  abutting 
upon  the  property,  street,  or  alley 
or  portion  thereof  ordered  to  be 
improved,  and  any  resolution  or 
ordinance  passed  and  adopted  by  the 
board  of  commissioners  dedarinsr 
the  necessity  for  such  construction 
shall  provide  what  proportionate 
part,  if  any,  of  the  costs  of  such 
improvement  shall  be  paid  by  the 
jcity,  and  the  proportion  of  the  coats 
That  shall  be  borne  by  the  owners 
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of  innopeily  abutting  on  such  street 
or  alley  or  part  of  street  or  alley 
ordered  to  be  made:  Provided  that, 
when  any  person,  firm,  or  corpora- 
tion owns  any  railroad  or  street 
railroad  er  railroad  switch  of  any 
kind  on  such  street  or  alley  or  por- 
tion thereof  ordered  to  be  improved, 
such  person,  firm,  or  corporation 
shall  pay  the  whole  cost  of  such 
improvement  between  the  rails  and 
tracks  and  for  2  feet  on  each  side 
of  the  rails  of  such  railrdad  or  street 
railroad,  and  the  city  and  abutting 
property  owners  shall  be  relieved  of 
the  part  of  the  costs  to  be  paid  by 
such  road.  The  pro  rata  of  the  cost 
of  such  improvement  payable  under 
the  terms  hereof  by  any  railroad  or 
street  railroad  or  the  owners  there- 
of, together  with  all  costs  of  col- 
lecting the  same,  shall  be  a  special 
tax  against  and  secured  by  a  lien 
upon  the  railroad,  ties,  rails,  fix- 
tures, rights,  and  franchises  of  such 
railroad  or  street  railroad  and  the 
owners  thereof,  and  whenever  a  con- 
tract shall  be  let  for  any  such 
improvement  the  board  of  commis- 
sioners shall  levy  a  special  tax  upon 
the  raiboad,  ties,  rails,  fixtures, 
rights,  and  franchises  of  such  rail- 
road or  street  railroad,  for  the  pro 
rata  share  due  from  such  road  for 
improvement  between  their  tracks 
and  raHs  and  2  feet  on  each  side 
thereof.  Said  tax  shall  be  levied  at 
or  after  ttie  time  such  contract  is 
let  or  executed,  and  shall  become  due 
and  delinquent  as  the  ordinance 
levying  the  same  may  specify,  and 
shall  be  a  lien  from  the  time  of 
levying  and  the  proceeds  thereof 
shall  be  used  for  the  payment  of  the 
costs  ot  such  improvement.  If  said 
taxes  be  not  paid  as  provided  for  by 
ordinance,  then  collection  shall  be 
enforced  as  the  collection  of  other 
taxes  by  advertisement  and  sale  of 
the  property,  rights,  and  franchises 
levied  upon:   Provided,  it  shall  not 
be  necessary  to  sell  at  the  same  time 
as  for  delinquent  ad  valorem  taxes. 
At  any  such  sale  the  city  tax  col- 
lector or  such  other  officers  as  shall 
be  designated  by  the  board  shall 
execute  to  the  purchaser  a  deed 
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similar  to  the  one  executed  when 
the  property  is  sold  for  ad  valorem 
taxes.  Such  assessment  and  lien 
may  also  be  enforced  by  suit  brought 
in  any  court  having  jurisdiction 
thereof.  The  lien  provided  for  sh^ 
be  a  first  and  prior  lien  paramount 
to  all  encumbrances  except  taxes, 
upon  the  roadbed,  ties,  rails,  fix- 
tures, rights  and  franchises  of  the 
person,  firm,  or  corporation  or  com- 
pany owning  the  railroad  or  street 
railroads  aforesaid : 

"Provided,  further,  that  when  any 
street,  avenue,  or  alley  is  ordered 
graded,  paved,  curbed,  or  guttered 
as  herein  provided  any  person,  firm, 
or  corporation  having  right  of  way 
or  operating  a  railroad  intersecting 
or  crossing  such  street,  avenue,  or 
alley  so  ordered  improved  shall 
bear  the  entire  expense  of  grading, 
paving,  curbing,  and  guttering  and 
laying  sidewalks  over  and  across 
their  tracks  and  right  of  way  for 
the  full  width  6f  ■  s\ich  right  of 
way.  .  .  . 

"Sec.  6.  After  excluding  the  costs 
of  making  any  improvements  be- 
tween and  2  feet  on  each  side  of  the 
track  and  rails  of  railroads  or  street 
raiboads,  and  the  entire  cost  of  any 
improvements  crossing  the  right  o£ 
way  of  any  railroad,  which  costs  are 
to  be  assessed  against,  and  wholly 
paid  by,  the  owners  of  such  railroads 
as  herein  provided.   .  .  . 

"Sec.  7.  The  contract  or  contracts  ■ 
for  such  improvements  and  the  bond 
or  bonds  having  been  executed  and 
approved  by  the  board,  it  shall  be 
the  duty  of  the  city  engineer  to  at 
once  prepare  a  written  statement 
which  shall  contain  the  names  of 
such  persons,  firms,  or  corporations 
or  estate  that  may  own  properly 
abutting  upon  the  section  or  sections 
of  the  street,  avenue,  or  alleys  paved, 
to  be  improved,  the  number  of  front 
feet  owned  by  each,  and  describing 
the  property  owned  by  each  by  block 
and  lot,  number,  or  otherwise,  so 
describing  such  property  as  to  iden- 
tify the  same;  and  such  statement 
shall  also  contain  an  estimate  of  the 
total  costs  of  such  improvement,  the 
proportion  and  amount  of  such  costs 
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to  be  assessed  against  abutting  prop- 
erty, the  amount  per  front  foot  to 
be  assessed  against  abutting  prop- 
erty, and  the  total  estimated  amount 
to  be  assessed  against  each  owner. 
Such  statement  shall  be  submitted 
to  the  board,  which  shall  examine 
the  same  and  correct  any  errors 
which  may  appear  therein;  but  no 
error,  omission,  or  mistake  in  such 
statement  shall  in  any  manner  in- 
validate any  assessment  made,  or 
lien  or  claim  fixed,  thereunder. 
When  such  statement  has  been  ex- 
amined and  approved  by  the  board, 
and  it  shall  hiave  determined  to  as- 
sess the  costs  of  such  improvements 
against  such  property,  it  shall  so 
declare  by  resolution,  directing  no- 
tices thereof  to  be  given  unto 
the  owners  aforesaid  by  publica- 
tion for  five  consecutive  days  in 
a  daily  newspaper  of  general  circu- 
lation in  the  city  of  Tulsa,  and  also 
to  mail  to  such  Owners  a  copy  of 
such  notice  by  registered  letter 
deposited  in  the  postoffice  in  the 
city  of  Tulsa,  directed  to  the  ad- 
dress of  such  owner,  if  known,  or 
if  such  address  be  not  known  then 
to  the  agent  or  attorney  of  such 
person,  if  known,  provided  that  the 
registered  letter  aforesaid  shall  be 
deposited  in  such  postoffice  in  the 
city  of  Tulsa  within  ten  days  prior 
to  the  date  set  for  hearing  herein- 
after provided  for,  and  provided 
further  that  the  method  herein 
prescribed  for  service  of  notice  by 
registered  letter  shall  be  merely 
cumulative  of  the  service  of  notice 
by  publication  above  mentioned, 
and  provided  that  in  all  cases  where 
personal  service  by  registered  let- 
ter shall  not  be  obtained  said 
service  by  publication  shall  never- 
theless be  deemed  valid  and  bind- 
ing.   The  certificate  of  the  city 
auditor  or  such  other  ofiicer  as 
shall  be  designated  by  the  board  to 
the  effect  that  the  address  of  such 
owner  or  owners  or  their  agent  or 
attorney  !s  unlmown  to  him,  and 
personal  service  cannot  be  had  upon 
them,  shall  be  deemed  conclusive  of 
such  fact.    The  notice  aforesaid 
shall  state  the  time  of  the  hearing 


hereinafter  provided  for,  the  general 
character    of    the  improvon^ts 
determined  upon  by  the  board,  the 
street  or  part  thereof  to  be  im- 
proved, and  the  proportionate  part 
and  amount  per  front  foot  of  the 
total  cost  of  the  proposed  improve- 
ment which  it  is  contemplated  shall 
be  assessed  against  the  property 
and  the  owners  thereof  abutting  up- 
on such  street  or  alley  to  be  im- 
proved. On  the  date  stated  in  the  no- 
tice aforesaid,  or  any  time  thereaft- 
er, before  any  specal  assessment  is 
actually  levied,  any  person,  firm,  or 
corporation,  interested  in  any  prop- 
erty which  is  claimed  to  be  subject 
to  assessment  for  the  purpose  of . 
paying  the  cost  of  any  improvement, 
in  whole  or  in  part,  shall  be  entitled 
to  a  full  and  fair  hearing  before  said 
board  as  to  all  matters  affecting 
such  property,  or  the  benefit  there- 
to of  such  improvements  or  any 
claim  of  liability  or  objection  to  the 
making  of  such  improvements  of 
any  invalidity  or  irregularity  in  any 
cf  the  proceedings  in  reference  to 
making  such  improvements  or  any 
other  objection  thereto.   Such  per- 
son, firm,  or  corporation  shall  file 
their  objections  in  writing,  and 
thereafter  the  board  of  commission- 
ers shall  hear  and  determine  the 
same,  and  full  opportunity  shall  be 
given  to  the  persons,  firms,  or  cor- 
porations filing  such  objections  to 
produce   evidence,    subpcraia  wit- 
nesses, and  to  appear  in  person  or  by 
attorney,  and  a  full  and  fair  hearinsr 
thereof  shall  be  given  by  the  said 
board,  which  hearing  may  be  ad- 
journed from  time  to  time  without 
further  notice,  and  the  board  of 
commissioners  shall  have  full  pow- 
er to  inquire  into  and  determine  the 
facts  necessary  to  the  adjudication 
of  such  objects  and  the  ascertain- 
ment of  special  benefits  to  such  own- 
ers by  means  of  such  improvements, 
and  shall  make  such  order  in  such 
case  as  may  be  just  and  proper. 
Any  objections  to  the  regulajrity  of 
proceedings  with  reference  to  the 
making  of  such  improvements  as 
herein  provided  or  to  the  validity  of 
any  assessment  against  said  prop- 
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erty  or  tb»  validily  of  any  assess- 
ment against  said  property  or 
the  owners  thereof  shsdl  be  deemed 
waived,  unless  presented  at  the 
time  and  in  the  manner  herein 
specified.  The  tilne  as  set  for  such 
hearing  shall  be  not  less  than  ten 
days  from  the  time  of  the  first  pub- 
lication of  such  notice.  When  the 
hearing  above  mentioned  has  been 
concluded,  the  board  shall  by  ordi- 
nance assess  against  the  several 
owners  of  property,  and  against 
their  property  abutting  upon  the 
public  street  or  alley  or  part  there- 
of ordered  to  be  improved,  such  pro- 
portionate part  of  the  costs  of  said 
improvements  as  by  such  board  may 
have  been  adjudged  against  such 
respective  owners  and  their  proper- 
ty. Said  ordinance  shall  fix  a  lien 
upon  such  property  for  the  respec- 
tive amounts  to  be  assessed,  and 
shall  state  the  time  and  manner  of 
payment  of  such  assessment,  and 
said  board  may  order  that  the  said 
assessment  sludl  be  payable  in  in- 
stalments, and  prescribe  the  amount, 
time,  and  manner  of  pajonent  of 
such  instalment,  which,  however, 
except  as  hereinafter  provided,  shall 
not  exceed  ten  years  from  the  com- 
pletion of  said  improvement,  and  its 
acceptance  by  the  city,  lliis  said 
ordinance  shall  also  prescribe  the 
rate  of  interest  to  be  charged  upon 
deferred  payments,  not  exceeding  7 
per  cent  per  annum,  and  may  pro- 
vide for  the  maturity  of  all  d^erred 
payments,  and  their  collection,  upon 
default  in  the  payment  of  any  in- 
stalment of  principal  or  interest. 
Each  property  owner,  his  heirs,  as- 
signs, or  successors,  however,  shall 
have  the  privilege  of  discharging 
the  whole  amount  assessed  against 
him  or  any  instalment  thereof,  at 
any  time  before  maturity,  upon  pay- 
ment thereof  with  accrued  interest. 
Upon  the  payment  by  any  property 
owner  of  his  assessment  in  full,  the 
city  shall  cause  to  be  executed  by  its 
mayor  and  duly  acknowledged  for 
record  a  release  of  the  lien  of  such 
assessments.  ... 

"Sec.  9.  Whenpver  any  error  or 
mistake  shall  occur  in  any  proceed- 
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ings  provided  for  in  this  charter,  it 
sbaU  be  the  duty  of  the  board  to  cor- 
rect the  same,  and  whenever  it  shall 
have  been  finally  determined  in  any 
suit  that  any  assessment  against 
any  property  or  its  owner  or  lien 
against  such  property  fixed  or  at- 
tempted to  be  fixed  under  the  terms 
hereof  is  for  any  reason  invalid,  un- 
lawful, or  not  enforceable,  then  it 
shall  be  the  duty  of  the  boaix!  to  at 
once  proceed  to  reassess  against 
such  property  such  proportion  of  the 
costs  of  making  such  improvements 
as  shall  foe  proper,  lawful,  and  just, 
and  fix  a  lien  against  such  proper- 
ty ;  and  such  board  shall  have  power, 
and  it  shall  be  its  duty,  by  ordi- 
nance or  resolution,  to  adopt  such 
rules  and  regulations,  and  to  make 
such  orders  as  shall,  in  compliance 
with  the  law,  provide  for  correcting 
such  mistakes  and  making  a  valid 
reassessment  against  such  property 
and  fix  a  valid  lien  thereon.  Said 
board  shall  have  power  and  it  shall 
be  its  duty  to  adopt  such  rules  and 
regulations  for  a  hearing  to  the  own- 
ers of  such  property  before  such  re- 
assessment which  may  be  necessary 
or  proper,  in  order  to  legally  bind 
;iuch  owners  and  their  property  by 
such  reassessment,  and  shall  have 
power  to  adopt  all  other  rules  and 
regulations  which  may  be  requisite 
to  a  valid  reassessment  of  such  prop- 
erty. Subject  to  the  provisions  of 
this  charter,  the  cost  of  any  such 
improvement  or  improvements,  aft- 
er deducting  the  proportion  of  such 
costs  as  may  be  assessed  against 
any  railroad  or  street  railroad,  and 
the  proportion  of  said  costs  which 
may  have  been  finally  assessed 
against  property  abutting  upon  the 
street  or  alley  or  section  or  portion 
thereof  ordered  to  be  improved  and 
against  the  owners  of  such  proper- 
ty shall  be  borne  and  paid  by  the 
city.  ... 

"Sec.  14.  At  any  time  within  ten 
days  after  hearing  in  §  7  of  this  ar- 
ticle provided  for  has  been  conclud- 
ed, any  person  or  persons,  corpora- 
tion or  corporations,  having  an  in- 
terest in  any  real  estate  which  may 
be  subject  to  assessment  under  this 
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charter,  or  otherwise  having  any 
financial  interest  in  such  improve- 
ment  or  improvements,  or  in  the 
manner  in  which  the  cost  thereof 
is  to  be  paid,  who  may  desire  to  con- 
test on  any  ground  the  validity  of 
any  proceeding  that  may  have  been 
had  with  reference  to  the  making 
of  such  improvements,  or  the  valid- 
ity in  whole  or  in  part,  or  any  assess- 
ment lien  fixed  by  said  proceedings, 
may  institute  suit  for  that  purpose 
in  any  court  of  competent  jurisdic- 
tion. Any  person  or  persons,  corpo- 
ration or  corporations,  who  shall  fail 
to  institute  such  suit  within  a  period 
of  ten  days,  or  who  shall  fail  to  dili- 
gently prosecute  such  suit  in  good 
faith  to  final  judgment,  shall  be  for- 
ever barred  from  making  any  such 
contest  or  contests,  and  this  estop- 
pel shall  bind  their  heirs,  successors, 
administrators,  and  assigns.  The 
city  of  Tulsa,  or  the  person  or  per- 
sons to  whom  the  contract  has  been 
awarded,  shall  be  made  defendants 
in  such  suit,  and  any  other  proper 
parties  may  be  joined  therein.  There 
shall  be  attached  to  plaintiff's  peti- 
tion an  affidavit  of  the  truth  of  the 
matter  therein  alleged,  except  such 
matters  as  are  alleged  on  informa* 
tion  and  belief,  and  that  such  suit 
is  brought  in  good  faith,  and  not  to 
injure  or  delay  the  city  or  contract- 
or, or  any  owner  of  real  estate  abut- 
ting on  the  improvement.  Unless 
the  provisions  of  this  section  are 
complied  with  by  plaintiff  or  plain- 
tiffs, such  suit  shall  be  dismissed  on 
motion  of  any  defendant,  and  in  that 
event  plaintiff  or  plaintiffs  shall  be 
barred  and  estopi)ed  to  the  same  ex- 
tent as  if  suit  had  not  been  brought. 
In  any  case  where  a  suit  is  brought 
as  provided  for  in  this  section,  then 
the  performance  of  the  work  may 
be  suspended  at  the  election  of  ei- 
ther the  city  or  the  contractors  until 
such  suit  shall  be  finally  determined 
in  the  court  of  orginal  jurisdiction 
or  any  appellate  court  to  which  the 
same  may  be  taken  by  appeal  or  writ 
of  error :  Provided,  that  any  appeal 
or  writ  of  error  shall  be  perfected 
within  thirty  days  from  the  ad- 
journment of  the  term  of  court  of 


original  jurisdiction  at  which  final 
judgment  was  rendered  in  such  suit: 
And  provided,  that  no  appeal  or  writ 
of  error  to  review  the  judgment  of 
such  court,  may  thereafter  be  tiUcen 
or  sued  out  by  either  party." 

From  a  careful  review  of  the 
evdence  we  have  reached  the  conclu- 
sion that  the  property  of  the  plain- 
tiff in  error  was  improperly  as- 
sessed, or,  in  other  words,  that  the 
assessment  placed  by  the  city  au- 
thorities upon  that  part  of  lot  1  in 
said  block  owned  by  plaintiff  in  er- 
ror far  exceeds  the  amount  which 
should  properly  have  been  assessed 
against  his  property;  yet  it  is  ad- 
mittedly true  thiat  his  property-  was 
within  the  improvement  district  and 
subject  to  some  tax.  This  is  conceded 
by  him.  Under  the  provisions  of 
the  charter  he  was  entitled  to  and 
did  receive  due  notice  of  this  assess- 
ment, and  duly  appeared  before  the 
proper  authority  and  made  his  pro- 
test and  had  his  hearing  thereon, 
but  he  failed  to  prosecute  an  appeal 
therefrom  or  to  institute  a  suit  with- 
in the  time  provided  by  the  charter, 
and  as  a  result  thereof  he  is  now- 
barred  from  maintaining  this  ac- 
tion. 

It  appears  from  the  record  that 
the  plaintiff  in  error  paid  the  first 
instalment  or  assessment  against 
his  property,  and  when  the  second 
assessment  matured  more  than  two 
years  after  the  same  was  made,  he 
instituted  this  action  to  enjoin  the 
collection  thereof.  He  cannot  re- 
cover here  unless  he  shows  that  the 
board  of  commissioners  of  Tulsa  was 
wholly  without  jurisdiction  to  levy 
this  assessment.  This  he  has  not 
done ;  for,  as  stated,  it  is  admittedly 
true  that  his  property  was  within 
the  improvement  district  and  sub- 
ject unquestionably  to  a  portion  of 
this  assessment.  If  for  any  reason 
this  assessment  was  unfair  or  im- 
properly apportioned,  the  city  char- 
ter gave  him  the  right  to  redress 
any  grievance  he  had  and  to  correct 
the  same  in  a  court  of  competent 
jurisdiction.   This  he  failed  to  do. 

It  appears  that  the  bone  of  con- 
tention here  is  whether  the  railway 
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company  had  a  right  of  way  100 
feet  right  across  Archer  street ;  the 
city  contending  that  the  company 
did  not  possess  such  right  of  way, 
while  the  plaintiff  in  error  contends 
that  tiie  company  did.  The  trial 
court,  with  the  evidence  before  it, 
found  that  the  company  did  possess 
a  right  of  way  across  Archer  street 
100  feet  wide;  yet  this  is  a  question 
that  could  have  been  determined  in 
an  action  instituted  by  the  plaintiff 
in  error  within  the  time  provided  by 
the  charter,  and  if  any  improper  as- 
sessment had  been  made  on  account 
of  this  mistaken  view  of  the  situa^ 
tion,  the  same  could  have  been  cor- 
rected in  due  manner  and  form  as 
provided  by  the  provisions  of  said 
charter. 

This  court  in  a  number  of  cases 
has  held  that,  when  a  city  acquires 
jurisdiction  by  the  proper  prelim- 
inary proceedings  to  pave  certain  of 
its  streets,  a  property  owner  who 
sits  by  and  sees  such  improvements 
made  with  the  knowledge  that  the 
_  .„  city  authorities  in- 

«J£!^^*~  tend  to  levy  and  col- 
li^rMBt.  *  special  tax 

against  his  proper- 
ty, and  that  those  who  do  such  work 
cannot  be  compensated  in  any  dther 
way,  and  there  is  no  objection  there- 
to until  complete  performance  of  the 
work  has^  been  made,  cannot  there- 
after maintain  an  action  to  enjoin 
the  collection  of  assessments  against 
his  property  on  the  ground  of  al- 
leged irregularities  in  the  proceed- 
ings subsequent  to  the  time  the  ju- 
risdiction to  perform  such  work  had 
attached. 

In  Muskogee  v.  Rambo,  40  Okla. 
672, 138  Pac.  567,  this  court,  through 
Mr.  Justice  Kane,  quoting  from 


Perry  y,  Davis,  18  OMa.  427,  90  Pac. 

865,  said:  "It  was  the  plain  duty 
of  the  defendants  in  error,  upon  the 
publication  of  the  ordinance  creat- 
ing the  sewer  district,  or  when  they 
learned  that  labor  and  money  were 
being  expended  in  the  actual  con- 
struction of  the  sewer,  to  vigorously 
oppose  and  protest,  against  it ;  then 
was  an  opportune  time  to  test,  by 
injunction  or  other  proceedings,  the 
legality  of  the  various  steps  being 
taken." 

See  Chickasha  v.  O'Brien,  —  Okla. 
— ,  159  Pac.  282;  Norman  v.  Allen, 
47  Okla.  74,  147  Pac.  1002;  Grier  v. 
Kramer,  62  Okla.  151, 162  Pac.  490 ; 
Muskogee  v.  Rambo,  40  Okla.  672, 
138  Pac.  567 ;  Norris  v.  Lawton,  47 
Okla.  213,  148  Pac.  123 ;  Coalgate  v. 
Gentilini,  51  Okla.  552,  152  Pac.  95;' 
Weaver  v.  Chickasha,  36  Okla.  226, 
128  Pac.  306. 

The  other  contentions  of  the  plain- 
tiff in  error  are  untenable,  and  the 
decision  of  the  lower  court  being  in 
accord  with  the  established  rule  in 
this  jurisdiction  as  appears  from  the 
foregoing  cases,  the  judgment  of  ttie 
lower  court  is  therefore  affirmed. 

Per  Curiam: 
Adopted  in  whole. 


The  general  subject  of  the  loss  of 
right  to  contest  assessment  in  pro- 
jceeding  for  street  or  sewer  improve- 
ment, by  waiver,  estoppel,  or  the  like, 
is  considered  in  the  annotation  follow- 
ing Bartlesville  v.  Holu,  post,  634. 
Specifically,  as  to  the  effect  of  failure 
to  appeal  from  an  assessment,  see 
subd.  V.  d,  6. 
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JOHN  J.  FBASER,  Appt, 

V. 

CITY  OF  PORTLAND,  Reapt 

Oreg9H  Suprenw  Oomrt  (tn  Bane)^June  J97,  19t0, 

(81  Or.  92,  168  Pac.  514.) 

Public  improvement  —  right  of  cancelation  of  assessment. 

1.  One  across  who&e  property  a  sewer  is  laid  without  right,  against  his 
protest,  is  entitled  to  have  the  alssessment  upon  his  property  for  the  im- 
provement canceled. 

[See  note  on  thia'queatvon  beginning  on  page  634.] 

Fstoppel  —  acquiescence. 

2.  Mere  silence  or  p^sive  acquies- 
cence when  a  sewer  is  being  laid  across 
one's  property  does  not  of  itself  create, 
an  irrevocable  license  or  produce  an 
estoppel. 

[See  10  R.  a  L.  692;  17  R.  G.  L. 
580.] 

License  —  for  constructiim  of  sewer 
—  silence. 

3.  A  municipal  corporation  which, 
notwithstanding  the  express  refusal  of 
a  landownw  to  permit  it  to  lay  a  sewer 
across  his  property,  proceeds  to  do  so, 
cannot  claim  an  express  license  by  the 
fact  that  he  failed  to  take  legal  steps 
to  protect  his  rights  until  after  the 
sewer  was  laid,  if  he  had  no  knowledge 


that  the  work  was  being  done  untfl  the 

pipes  had  been  laid. 

Equity  —  compelling  removid  of  sewer 

—  rights  of  pablic. 

4.  Equity  will  not  refuse  to  conqiel  a 
city  to  remove  a  sewer  from  property 
where  it  had  no  right  to  place  it,  on 
the  theory  that  the  public  will  be  incon- 
venienced by  such  removal,  if  the  prop- 
er^ owner  ej^ressly  refused  permis- 
sion to  lay  the  sewer  in  ample  time  to 
have  permitted  the  city  to  secure  the 
right  by  legal  proceedings. 

[See  9  R.  C.  L.  692  et  seq.3 

—  relief  against  continuing  wrong* 
6.  Equity  may  grant  relief  against  a 

continuing  wrong. 
[See  14  R.  G.  L.  465.] 


Appeal  by  plaintiff  from  a  decree  of  the  Circuit  Court  for  Multoomah 
County  (Coke,  J.)  dismissing  a  suit  brought  to  enjoin  defendant  from 
collecting  a  sewer  assessment  and  to  require  the  ronoval  of  the  sewer  from 
plftintiff's  premises.    Reversed  with  directions. 


Statement  by  Harris,  J. : 

John  J.  Eraser  owns  a  5-acre  tract 
of  land  in  Portland.  East  Twenty-- 
ninth  street  extends  north  and  south 
and  ends  in  a  cul-de-sac  at  the  north- 
east comer  of  the  Fraser  acreage. 
Siskiyou  street  extends  east  and 
west  and  terminates  at  the  east  line 
of  the  5-acre  tract.  If  East  Twen- 
ty-ninth street  should  be  extended 
across  the  land  owned  by  Fraser,  a 
junction  would  be  formed  with  Siski- 
you street,  because  what  is  now  the 
east  boundary  line  of  the  acreage 
would  by  such  street  extension  be- 
come the  east  line  of  the  extended 
street.  The  city  of  Portland  con- 
structed a  sewer  along  and  to  the 
end  of  East  Twenty -ninth  street,  and 
then  over  the  land  of  plaintiff,  on  a 


line  which  would  be  within  East 
Twenty-ninth  street  if  extended,  to 
the  end  of  Siskiyou  street,  and 
thence  east  along  that  street.  While 
the  sewer  was  in  course  of  construc- 
tion, but  before  the  work  had 
reached  the  Fraser  land,  George  A. 
Ries,  a  representative  of  the  city, 
called  upon  Fraser  on  September  18, 
1912,  for  the  purpose  of  acquiring 
a  right  of  way  over  his  premises. 
The  plaintiff  was  advised  of  the  fact 
that  the  city  had  planned  to  lay  the 
sewer  across  his  land.  During  the 
interview  Fraser  told  Ries  that  "he 
would  not  under  any  consideration 
give  a  right  of  way,  and  if  the  city 
attempted  to  put  a  sewer  across 
there  he  would  fight  it."  Prior  to 
the  interview  between  Ries  and 
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Fraser  a  proceeding  was  commenced 
for  the  iHirpose  of  extending  ^&st 
Twenty-qiiiitti  street  across  the 
Fraser  land,  and  according  to  the 
testimony  of  Ries  "the  city  expected 
the  street  would  be  opened  in  there 
for  a  sewer  to  be  constructed  across 
the  property."  The  city  engineer  ex- 
plains the  del^y  in  seeing  Fraser 
about  a  right  of  way  by  saying  that 
the  municipal  authorities  were  "ex- 
pecting the  city  would  obtain  East 
Twenty-ninth  street  as  a  street." 
The  attempt  to  open  the  street  was 
defeated  while  the  sewer  was  under 
construction,  and  although  the  city 
was  without  a  right  of  way  when  the 
work  of  construction  reached  the 
Fraser  land,  nevertheless  a  trench 
was  dug  and  the  sewer  laid  from  the 
end  of  East  Twenty-ninth  street, 
across  the  Fraser  property,  to  the 
end  of  Siskiyou  street  The  land 
was  occupied  by  a  tenant,  and  Fra- 
ser says  he  first  knew  of  the  sewer 
being  laid  on  his  property  when, 
about  a  month  after  the  talk  with 
Ries,  he  "went  there  and  found  the 
sewer  had  been  dug  and  the  pipe 
laid  across  my  place."  Fraser  did 
nothing,  except  to  consult  a  lawyer, 
until  March  21,  1913,  when  he  filed 
a  writing  with  the  city  council,  de- 
manding the  rranoval  of  the  sewer 
from  his  land  and  objecting  to  an 
assessment  of  $683.80,  which  the 
city  proposed  to  levy  on  his  property 
to  pay  for  construction  of  the  sewer. 
In  the  following  May  the  plaintiff 
commenced  this  suit  to  restrain  the 
defendant  from  collecting  the  $683.- 
80  assessment  and  to  require  the  re- 
moval of  the  sewer  from  his  prem- 
ises. A  trial  resulted  in  a  decree 
dismissing  the  suit,  and  the  plaintiff 
appealed. 

MessTB.  Ralph  R  Duniw^y  and  J.  H. 
Middleton,  for  appellant: 

FlaintifTs  property  cannot  be  taken 
from  him  without  his  consent,  except 
in  the  mode  prescribed  by  law  by  means 
of  the  power  of  eminent  domain,  and 
just  compensation  must  be  made  to  him. 

Salem  Flourinsr  Mills  Go.  v.  Lord,  42 
Or.  94,  69  Pac  1033,  70  Pac.  832;  Cor- 
valis  &  £.  R.  Co.  v.  Benson,  61  Or. 
382,  121  Pac  418;  Clark  v.  Portland, 
62  Or.  124, 123  Pac  708;  United  States 
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V.  Lee,  106  U.  S.  196,  27  L.  ed.  171,  1 
Sup.  Gt.  Bep.  240;  Kingaley  t.  United 
R.  Co.  66  Or.  60,  133  Pac  785;  Davis 
V.  Silverton,  47  Or.  171,  82  Pac.  16; 
Trotter  v.  Stoyton,  45  Or.  801,  77  Pac 
395 ;  Pacific  Mill.  &  Elevator  Co.  v. 
Portliuid,  65  Or.  349,  46  L.R.A(N.S.) 
363.  133  Pac  83;  Pacific  Laundry  Co. 
v.  Pacific  Bridge  Co.  69  Or.  306,  138 
Pac.  221. 

Defendant  proceeded  in  a  lawless 
manner  to  intentionally  trespass  upon 
the  land  of  plaintiff,  which  it  did  at  its 
peril,  and  did  not  thereby  obtain  any 
license  or  easement  from  plaintiff,  nor 
raise  any  equities  in  its  favor. 

Lewis,  Em.  Dom«  3d  ed.  §  929;  Falls 
City  Lumber  Co.  v.  Watkins,  53  Or. 
212,  99  Pac.  884;  National  Automatic 
Fire  Alarm  Co.  v.  Portland,  69  Or.  409, 
117  Pac.  285;  Bourne  v.  Wilson-Case 
Lumber  Co.  68  Or.  48.  113  Pac  52,  Ann. 
Cas.  1913A.  245. 

Plaintiff  cannot  be  deprived  of  his 
right  in  his  land  except  by  his  volun- 
tary act,  or  by  condemnatory  proceed- 
ings in  the  mode  provided  by  law. 

National  Automatic  Fire  Alarm  Co. 
V.  Portland,  59  Or.  409,  117  Pac  285; 
Falls  City  Lumber  Co.  v.  Watkins,  53 
Or.  212.  99  Pac  884;  Brown  v.  Gold 
Coin  Min.  Co.  48  Or.  284,  86  Pac  361; 
McPhee  v.  Kelsey,  44  Or.  193.  74  Pac 
401,  75  Pac.  713;  Hallock  v.  Suitor,  87 
Or.  9,  60  Pac  384 ;  Ewing  v.  Rhea,  37 
Or.  583,  52  L.R.A.  140,  82  Am.  St.  Rep. 
783,  62  Pac  790;  Booth-Kelly  Lumber 
Co.  v.  Eugene,  67  Or.  381,  136  Pac  29; 
Bourne  v.  Wilson-Case  Lumber  Co.  68 
Or.  61,  113  Pac  52;  Ann.  Cas.  I913A, 
246;  Lewis,  Em.  Dom.  8d  ed..  §  929. 

Courts  at  eqaitgr  are  as  much  bound 
by  positive  rules  of  law  as  are  courts 
of  law,  and  should  enforce  the  law  in 
favor  of  plaintiff  and  protect  his  prop- 
erty. 

Allen  V.  Kitchen,  16  Idaho.  133, 
L.R.A.1917A,  563.  100  Pac  1052,  18 
Ann.  Cas.  917;  Magniac  v.  Thomson, 
15  How.  282.  299,  300,  14  L.  ed.  696, 
703,  704;  Hedges  v.  Dixon  County,  150 
U.  S.  182.  37  L.  ed.  1044,  14  Sup.  Gt. 
Rep.  71;  Bourne  v.  Wilson-Case  Lum- 
ber Co.  58  Or.  48,  113  Pac  52.  Ann. 
Cas.  1913A,  245;  Sullivan  v.  Jones  &  L. 
Steel  Co.  208  Pa.  540,  66  L.R.A  712.  57 
Atl.  1065;  American  Smelting  &  Ref. 
Go.  V.  Godfrey,  14  Ann.  Cas.  8,  and 
note,  89  G.  G.  A  139,  158  Fed.  225;  22 
Cyc.  782,  783, 

An  injunction  cannot  lawfully  be  re- 
fused because  more  injury  will  result 
from  awarding  than  refusing  it,  if  the 
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one  B^ng  for  it  to  entitled  to  it  as  a 
matter  of  right 

Bourne  v.  Wilson-Case  Lumber  Co. 
58  Or.  48.  113  Pac  52,  Ann.  Cas.  1913A, 
245;  Sullivan  v.  Jones  &  L.  Steel  Co. 
208  Pa.  540.  66  L.R.A.  712.  57  Atl. 
1065;  American  Smelting  &  Ref.  Co. 
V.  Godfrey.  89  C.  C.  A.  139,  158  Fed. 
225,  14  Ann.  Cas.  8;  Hulbert  t.  Cali- 
fornia Portland  Cement  Co.  161  Cal. 
239.  38  L.R.A.(N.S.)  436,  118  Pac  928; 
Arizona  Copper  Co.  v.  Gillespie.  12 
Ariz.  203.  100  Pac  470;  Peterson  v. 
Santa  Rosa.  119  Cal.  387.  61  Pac  657; 
Stock  V.  Jefferson  Twp.  114  Mich.  367. 
38  L.R.A.  355,  72  N.  W.  132;  22  Cyc 
782.  783. 

Plaintiff  did  nothing  to  induce  de- 
fendant to  trespass  upon  his  land  and 
build  a  sewer  across  i^  nor  has  he  con- 
veyed any  license  or  easement  in  his 
land  to  defendant,  nor  has  plaintiff  done 
anything  to  estop  himself  from  assert- 
ing his  title  to  the  land. 

Strout  V.  Portland.  26  Or.  294,  38 
Pac.  126 ;  Applegate  v.  Portland,  53  Or. 
552,  99  Pac.  890;  Baker  City  Mut.  Irrig. 
Co.  V.  Baker  City,  68  Or.  306,  110  Pac. 
392»  lis  Pac.  9;  Jones  v.  Salem.  63  Or. 
126, 123  Pac  1096;  Dyer  v.  Bandon.  68 
Or.  406,  136  Pac  652;  National  Auto- 
matic Fire  Alarm  Co.  v.  Portland,  59 
Or.  409.  117  Pac.  286;  Falls  City  Lum- 
ber Co.  ▼.  Watkins,  63  Or.  212,  99  Pac. 
884;  Kingsley  v.  United  R.  Co.  66  Or. 
50,  133  Pac.  785;  Wayzata  v.  Great 
Northern  R.  Co.  46  Minn.  505,  49  N.  W. 
^05;  Lewis,  Em.  Dom.  3d  ed.  §  929. 

The  necessary  elements  to  create  an 
eet<vipel  are  neitiier  pleaded  nor  proved. 

Portland  v.  Inman-Poulsen  Lumber 
Co.  66  Or.  86,  46  L.RA.(N.S.)  1211. 
133  Pac.  829,  Ann.  Cas.  1915B,  400; 
Oliver  v.  Synhorst,  68  Or.  582, 109  Pac 
762,  116  Pac.  694,  48  Or.  292,  7  L.R.A. 
(N.S.)  248,  86  Pac  376;  SchooUng  v. 
Harrisburg,  42  Or.  494,  71  Pac.  605; 
National  Automatic  Fire  Alarm  Co. 
Portland.  59  Or.  409,  117  Pac.  286; 
Falls  City  .Lumber  Co.  Wafkins,  63 
Or.  212,  99  Pac  884;  Kingsley  v.  United 
R.  Co.  66  Or.  60,  133  Pac  785;  Way- 
zata V.  Great  Northern  R.  Co.  46  Minn. 
605,  49  N.  W.  206;  Lewis,  Em.  Dom. 
3ded.  S  929. 

Plaintiff  has  a  right  to  resort  to  a 
court  of  equity  for  a  mandatory  injunc- 
tion to  remove  this  continuing  trespass 
as  he  has  no  adequate  remedy  at  law, 
as  there  Is  no  pecuniary  stuidard  by 
which  the  damage  done  by  the  continu- 
ing trespass  of  the  sewer  on  his  land 
can  be  measured  and  compensated. 

Bernard  v.  Willamette  Box  &  Lumber 


Co.  64  Or.  223,  129  Pac  1039;  Bdnme 
T.  Wilson-Case  Lumbar  Co.  58  Or.  48, 
113  Pac  62,  Ann.  Cas.  191SA,  245; 
Willamette  Iron  Works  v.  OregiHi  R.  & 
Nav.  Co.  26  Or.  224.  29  L.RA.  88,  46 
Am.  St.  Rep^  620,  37  Pac  1016;  Korton 
v.  Elwert,  29  Or.  683,  41  Pac  926; 
Salem  Flouring  Mills  Co.  t.  Lord,  42 
Or.  82.  69  Pac  1033,  70  Pac  832;  Cur- 
tis Mfg.  Co.  V.  Spencer  Wire  Co.  203 
Mass.  448,  133  Am.  St  Rep.  807.  89 
N.  E.  534;  Supplee  v.  Cohen,  80  N.  J. 
Eq.  83.  83  AU.  373;  Wayzata  ▼.  Great 
Northern  R.  Co.  46  Minn.  605.  49  N.  W. 
205;  22  Cyc  782;  High.  Inj.  4tb  ed. 
H  678.  1272.  1273,  1278;  Lewis.  Em. 
Dom.  3d  ed.  §§  902-904,  929,  931. 

The  fact  that  the  defendant  succeed- 
ed in  building  this  sewer  across  plain- 
tiff's private  land  without  having  ob- 
tained a  license  or  easement  from  him 
or  his  doing  anything  to  induce  defend- 
ant to  do  said  acts  does  not  give  the 
latter  a  license  or  an  easemrai^  nor 
does  it  estop  plaintiff  f  ran  resorting  to 
a  court  of  equity  to  remove  the  con- 
tinuing trespass,  nor  does  it  anthorize 
a  court  of  equity  to  refuse  relief. 

Lewto,  Em.  Dom.  3d  ed.  904,  929; 
Holloway  v.  Louisville,  St.  L.  ft  T.  R. 
Co.  92  Ky.  244,  17  S.  W.  572;  Louis- 
ville, St.  L.  ft  T.  R.  Co.  ▼.  Hess,  92  Ky. 
407,  17  S.  W.  870;  Crosby  v.  Dracut. 
109  Mass.  206;  Kingsley  v.  United  R. 
Co.  66  Or.  68, 133  Pac.  786;  Boame  v. 
Wilson-Case  Lumber  Co.  68  Or.  48»  113 
Pac  62,  Ann.  Cas.  1913A.  245;  Falls 
City  Lumber  Co.  v.  Watkins,  68  Or, 
21^  99  Pac.  884;  National  Automatic 
Fire  Alarm  Go.  v.  Portland,  69  Or.  409, 
117  'Pac  286. 

Defendant  cannot  lawfolbr  levy  or 
collect  an  assessment  upon  t£e  land  of 
plaintiff  for  tihe  sewer  so  long  as  he 
does  not  ham  a  right  of  way  for  ttie 
same  tiirough  its  land. 

Clark  V.  Salem,  61  Or.  120,  121  Pac. 
416,  Ann.-  Cas.  19143,  206;  Elliott, 
Road  &  Streets,  Sd  ed.  §  681 ;  Page  &  J. 
Taxn.  by  Assessment,  §§  390-396.  400. 

Defendant  was  a  trespasser,  and  a 
trespasser  caimot  recover  for  a  tres- 
pass by  claiming  it  is  a  benefit  to  the 
property  trespassed  upiHL 

People  ex  rsl.  Williams  v,  Haines.  49 
N.  Y.  587;  Western  Pennsylvania  R.  Co. 
V.  Allegheny,  92  Pa.  100;  Re  Cheese- 
brough,  56  How.  Pr.  460.  affirmed  in  78 
N.  Y.  232;  Re  Rhinelander.  68  N.  Y. 
106;  Vanderlip  v.  Grand  Rapids.  73 
Mich.  622,  3  L.R.A.  247, 16  Am.  St  Rep. 
697,  41  N.  W.  677;  Hendershott  v.  Ot- 
tumwa,  46  Iowa,  658,  26  Am.  Bep.  182; 
HoUiday  v.  Atlanta,  96  Ga.  877,  2S  S. 
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E.  406;  State  ex  rel.  McKune  v.  Dis- 
trict Ct  90  mnn,  540,  97  N.  W.-  425; 
Anderson  t.  Lower  Merion  Twp.  217 
Pjl  369,  66  Atl.  1115;  Page  &  J.  Taxn. 
tty  Assessment,  §§  390-396,  400. 

Messrs.  W.  P.  LaRoche  and  Henry 
A.  Davie^  for  reepondent: 

An  injunction  to  restrain  an  alleged 
trespass  will  not  be  granted  unless  the 
injury  is  irreparable  and  cannot  be 
compensated  in  an  action  at  law,  or  un- 
less a  multiplicity;  of  suits  is  threat- 
ened, or  unless  the  estate  is  destroyed. 

Smith  V.  Gardner,  12  Or.  221,  53  Aid. 
R^.  342.  6Pac,  771;  Moore  v.  Halliday, 
43  Or.  243,  72  Pac.  801,  99  Am.  St.  Kep. 
724;  Garrett  v.  Bishop,  27  Or.  349,  41 
Pac  10;  Hume  v.  Bums,  50  Or.  124,  90 
Pac  1009;  High,  Inj.  4th  ed.  §  697. 

An  injtuiction  will  be  denied  where  a 
landowner  has  failed  to  assert  his  ckim 
until  the  rights  of  the  public  and  third 
parties  have  intervened. 

Porter  v.  Midland  R.  Co.  125  Ind. 
476,  25  N.  £.  556;  Page  &  J.  Taxn. 
by  Assessment,  392.  400;  St  Joseph 
T.  Landis,  54  Mo.  App.  315;  Re  llc- 
Gown,  18  Hun,  434. 

Where  the  issuance  of  an  injunction 
might  seriously  affect  the  public,  the 
writ  is  usually  denied. 

Boc^h-Kelly  Lumber  Co.  v.  Eugene, 
67  Or.  38i,  136  Pac.  29;  Grey  ex  rel 
Simmons  v.  Paterson,  60  N.  J.  Eq.  385. 
48  L.R.A.  717,  83  Am.  St.  Rep.  642,  45 
Atl.  995. 

A  coart  of  equity  will  not  lend  its  aid 
by  injunction  for  a  redress  of  a  wrong 
in  the  abstract,  and  unconnected -with 
any  injury  or  damage  to  the  person 
sedcing  rdief. 

Goodrich  v.  Moore,  2  Minn.  61,  Gil. 

49,  72  Am.  Dec.  74. 

One  who  stands  by  with  knowledge 
that  expensive  improvements  are  being 
constructed  upon  his  land,  and  makes 
no  seasonable  objection  thereto,  will  be 
precluded  from  maintaining  a  suit  for 
an  injunction  after  the  work  haa  been 
completed. 

Roberts  v.  Northern  P.  R.  Co.  158 
IT.  S.  1,  39  L.  ed.  873,  15  Sup.  Gt.  Rep. 
756;  Kingsley  v.  United  R.  Co.  66  Or. 

50,  133  Pac.  785. 

The  assessment  levied  upon  plain- 
tiff's land  for  benefits  derived  by  it 
from  the  proximity  of  the  sewer  is 
valid. 

Clark  V.  Salem,  61  Or.  116,  121  Pac. 
416,  Ann.  Cas.  1914B,  205;  Wilson  v. 
Cincinnati,  5  Ohio  N.  P.  68,  7  Ohio 
S.  &  C.  P.  Dec.  242;  Lehigh  VaUey  R. 
Co.  v.  Jersey  City.  81  N.  J.  L.  290.  SO 
Aa  228. 
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Harris,  J.,  delivered  the  opinioii  of 

the  court: 

1.  The  city  takes  the  position  that 
the  plaintiff  is  estopped  to  ask  for 
the  removal  of  the  sewer  from  his 
landp  because  he  had  notice  of  the 
intention  of  the  cify  to  construct 
the  conduit  across  his  property,  but, 
notwithstanding  such  knowledge,  he 
neglected  to  object  until  after  the 
completion  of  the  improvement, 
when  the  rights  of  the  public  had 
intervened.  The  city  cannot  defeat 
the  suit,  unless  an  equitable  estoppel 
can  be  raised  aA  an  insunnountiible 
barrier. 

When  the  city  planned  the  im- 
provement, the  municipal  authori- 
ties assumed  that  by  the  time  they 
would  be  ready  to  lay  the  sewer 
East  Twenty-ninth  street  would  be 
extended  so  as  to  connect  with  Siski- 
you street.  The  attempt  to  open 
the  street  was  defeated.  The  de- 
fendant made  no  move  to  secure  a 
right  of  way  over  the  Fraser  prop- 
erty until  after  the  work  of  con- 
structing the  sewer  had  commenced, 
and  when  the  municipality  did  mover 
it  was  told  by  Fraser  that  if  it  at- 
tempted to  lay  a  sewer  across  his 
land  'Tie  would  fight  it"  The  city, 
however,  laid  the  sewer  in  spite  of 
the  notice  not  to  lay  it.  The  trench 
was  dug,  the  pipe  was  laid,  and  the 
conduit  was  completed  across  his 
property  except  filling  the  trench, 
when  Ftaser  for  the  first  time  knew 
that  the  sewer  was  being  construct- 
ed across  his  land.  It  is  true  that 
Fraser  said  nothing  more  to  the 
city  and  made  no  formal  objection 
until  about  five  months  afterward, 
when  he  served  a  written  notice  to 
remove  the  sewer. 

2.  Nearly  every  element  essential 
for  the  creation  of  an  equitable  es- 
toppel is  wanting.  Mere  silence,  or, 
in  the  language  of  previous  judi- 
cial opinions,  "passive  acquiescence," 
does  not,  by  itself,  create  an  irrev- 
ocable license  or  produce  an  es- 
toppel.   Lavery  v. 

Arnold,  36  Or.  84,  SS1SS27.«. 
86,  57  Pac.  906,  58 
Pac.  524;  Hallock  v.  Suitor,  37  Or. 
9,  12,  50  Pac.  384;  Ewing  v.  Rhea, 
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37  Or.  583,  587,  52  L.R.A.  140, 
82  Am.  St.  Rep.  783,  62  Pac.  790, 
expressly  overruling  Curtis  v.  La 
Grande  Hydraulic  Water  Co.  20 
Or.  34.  10  L.R.A.  484,  28  Pac.  808, 
25  Pac.  378;  Carson  v.  Hayes,  39 
Or.  97,  65  Pac.  814;  Bolter  v. 
Garrett,  44  Or.  304,  307,  75  Pac. 
142;  Brown  v.  Gold  Coin  Min.  Co. 
48  Or.  277,  284,  86  Pac.  361 ;  Shaw 
V.  Proffitt,  57  Or.  192,  202,  109  Pac. 
584, 110  Pac.  1092,  Ann,  Cas.  1913A, 
63 ;  National  Automatic  Fire  Alarm 
Co.  V.  Portland,  59  Or.  409,  417,  117 
Pac.  285;  Booth-Kelly  Lumber  Co. 
V.  Eugene,  67  Or.  381,  136  Pac.  29. 
The  defendant,  however,  cannot 
even  claim  that  Fraser  remained 
silent.  He  told  the  city  in  plain 
words  that  he  objected  and  would 
fight  any  attempt  to  lay  the  sewer 
across  his  property.  The  defendant 
was  a  trespasser  when  it  construct- 
.  ed  the  sewer  across  the  Fraser  land. 

The  owner  did  not  tell  the  city 
that  it  could  lay  the  sewer  across 
his  property,  and  consequently  it  is 
not  necessary  to  determine  whether 
an  express  oral  permission,  if  acted 
upon,  would  alone  be  sufficient  to 
create  an  irrevocable  license,  al- 
though the  following  cases  may  ap- 
pear to  give  support  to  such  conclu- 
sion: Garrett  v.  Bishop,  27  Or.  349, 
353, 41  Pac.  10;  McBroom  v.  Thomp- 
son, 25  Or.  559, 42  Am.  St  Rep.  806, 
87  Pac.  57;  Kelsey  v.  Bertram,  63 
Or.  563, 565, 127  Pac.  777 ;  Dwight  v. 
Giebisch,  77  Or.  254,  150  Pac.  752. 
Since  Fraser  did  not  expressly  con- 
sent to  the  improvement,  the  present 
controversy  does  not  call  for  an  at- 
tempt to  distinguish  expressions 
found  in  the  last-mentioned  cases 
from,  or  to  reconcile  them  with,  the 
following  adjudications,  holding  that 
an  oral  permission  does  not  result 
in  an  irrevocable  license,  unless  a 
consideration  is  paid  by  the  licensee 
or  some  benefit  accrues  to  the  li- 
censor: Lavery  v.  Arnold,  36  Or. 
84, 86, 57  Pac.  906, 68  Pac.  624 ;  Hal- 
lock  V.  Suitor,  37  Or.  9,  13,  60  Pac 
384;  Ewing  v.  Rhea,  37  Or.  583,  585, 
52  L.R.A.  140,  82  Am.  St.  Rep.  783, 
62  Pac.  790 ;  Miser  v.  O'Shea,  37  Or. 
231,  237,  82  Am.  St.  Rep.  751,  62 


Pac.  491 ;  Bolter  v.  Garrett,  44  Or. 
304,  307,  75  Pac.  142;  McPhee  v. 
Kelsey,  44  Or.  193,  200, 74  Pac.  401. 
75  Pac.  713 ;  Sumpter  R.  Co.  Gard- 
ner, 49  Or.  412,  416,  90  Pac  499; 
Falls  City  Lumber  Co.  v,  Watkins, 
53  Or.  212,  215, 99  Pac.  884 ;  Flinn  v. 
Vaughn,  55  Or.  372,  376,  106  Pac. 
642;  Shaw  v.  Proffitt,  67  Or.  192, 
204.  109  Pac.  584,  110  Pac  1092, 
Ann.  Cas.  1913A,  63 ;  National  Auto- 
matic Fire  Alarm  Co.  v.  Portland,  59 
Or.  417. 117  Pac  285. 

Fraser  did  not  in  any  way  aid  in 
the  construction  of  the  sewer,  and 
therefore  a  license  cannot  be  predi- 
cated upon  his  participation  in  the 
enterprise.  North  Powder  Co.  v. 
Coughanour,  84  Or.  9,  21,  54  Pac. 
223 ;  Bowman  v.  Bowman,  36  Or.  279, 
281,  67  Pac  546;  Hallock  v.  Suitor, 
87  Or.  9,  13.  60  Pac.  384;  Ewing  v. 
Rhea,  37  Or.  583,  686,  52  L.R.A. 
140,  82  Am.  St.  Rep.  783,  62  Pac. 
790.  Although  the  pendency  of  ne- 
gotiations for  a  right  of  way  would 
not  have  created  a  license  (Falls 
City  Lumber  Co.  v.  Watkins,  53  Or. 
212,  99  Pac.  884;  National  Auto- 
matic Fire  Alarm  Go.  v.  Portland,  59 
Or.  409,  413,  117  Pac  285),  stUl  it 
should  be  remembered  that  the  de- 
fendant was  not  even  negotiating 
with  the  owner  when  the  sewer  was 
laid  across  the  Fraser  land.  More- 
over, there  is  not  a  word  of  evidence 
to  indicate  that  the  city  relied  upon 
any  omission  of  the  owner,  or  upon 
any  act  done  or  yrord  said  by  Fraser. 
Finn  V.  Vaughn,  55  Or.  372, 376, 106 
Pac  642 ;  Falls  City  Lumber  Co.  v. 
Watkins,  53  Or.  212, 
216.  99  Pac.  884. 
The  city  was  a  tres- 
passer from  the  beginning,  and  it 
was  entirely  failed  to  establish  the 
elements  necessary  to  the  creation 
of  an  irrevocable  license. 

3,  4.  The  defendant  argues,  how- 
ever, that  another  defense  is  avail- 
able, if  it  is  compelled  to  recede  from 
its  position  that  an  irrevocable  li- 
cense was  created.  The  remaining 
defense  interposed  by  the  city  arises 
out  of  the  contention  that  the  rights 
of  the  public  have  intervened,  and 
the  removal  of  the  sewer  would  in- 
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convenience  many  and  convenience 
only  one  person,  and  that  therefore 
a  court  of  equity  should  refuse  to 
heed  the  prayer  of  the  complainant 
and  leave  him  to  his  remedy  at  law. 
It  is  true  that  sometimes  a  court  of 
equity  will  decline  to  raise  its  re- 
straining arm  and  refuse  to  issue  an 
injunction,  leaving  the  injured  party 
to  his  remedy  at  law,  even  though  an 
admitted  legal  right  has  been  vio- 
lated, when  it  appears  that  the  inter- 
vening rights  of  the  ];)ublic  should  be 
taken  into  consideration,  and  the  is- 
suance of  an  injuncticn  would  cause 
serious  public  inconvenience  or  loss 
without  a  correspondingly  great  ad- 
vantage to  the  complainant.  The 
rule  now  invoked  by  the  city  as  its 
last  defense  was  applied  in  Booth- 
Kelly  Lumber  Co.  v.  Eugene,  67  Or. 
381, 136  Fac.  29 ;  but  there  the  court 
dealt  with  a  situation  quite  different 
from  tiie  one  here.  Eraser  warned 
the  city  in  time  for 
£ei»Mv~MmJvBi  it  to  make  ample 
Jj  ^iS;^'"'"'**''  provision  for  its  pro- 
tection. When  the 
d^endant  entered  the  premises  of 
Fraser,  it  knew  that  the  owner  had 
objected,  and  that  he  would  con- 
tinue to  object.  Fraser  did  not 
even  tacitly  acquiesce,  as  the  plain- 
tiff did  in  Booth-Kelly  Lumber  Co. 
v.  Eugene,  supra.  No  deception 
was  practised,  and  nobody  was  de- 
ceived. The  city  relied  on  nothing 
except  its  expectation  that  Kast 
Twenty-ninth  street  would  be  ex- 
tended. Fraser  did  all  that  he  could 
do,  and  all  that  could  reasonably  be 
asked  of  him,  and  he  is  entitled  to 

FBbU«  Im  rave-  aSSeSS- 

ant— ri££t' t*^  mcut  Canceled,  and, 
SISSSS.:"'  unless  a  right  of 
way  IS  legally  ac- 
quired within  a  reasonable  time^  to 
hftve  the  ae>7er  removed. 
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5.  A  court  of  equity  is  empowered 
to  grant  the  relief  asked  by  the 
plaintiff,     because  e,.„^„,, 

the   act  complained  mmmi»»t  eontmn- 

of  produced  a  con- 
tinuing  wrong.  Bernard  v.  Willa- 
mette Box  &  Lumber  Co.  64  Or. 
223,  233,  129  Pac.  1039;  Bourne 
V.  Wilson-Case  Lumber  Co.  58  Or. 
48,  52,  113  Pac.  52,  Ann.  Cas. 
1913A,  245;  Moore  v.  Halliday,  43 
Or.  243,  247,  99  Am.  St.  Rep.  724, 
72  Pac.  801;  1  High,  Inj.  4th  ed.  p. 
663. 

Assuming  that  it  is  within  the 
power  of  the  city  to  condemn  the 
land,  or  to  extend  East  Twenty-ninth 
street,  or  in  some  lawful  manner  ac- 
quire the  right  to  maintain  the 
sewer,  a  decree  should  be  entered  re- 
quiring the  city  to  remove  the  drain, 
unless  within  a  reasonable  time  the 
defendant  acquires  a  right  of  way 
for  the  sewer,  but  with  directions 
to  the  circuit  court  to  ascertain 
What  would  be  a  reasonable  time, 
and  canceling  the  assessment  at- 
tempted to  be  made  against  the 
plaintiff  for  the  improvement,  with- 
out prejudice,  however,  to  any  right 
that  the  municipality  may  have  to 
levy  a  reassessment.  Willamette 
Iron  Works  v.  Oregon  R.  &  Nav.  Co. 
26  Or.  224,  234,  29  L.R.A.  88,  46  Am. 
St.  Rep.  620,  37  Pac.  1016;  2  Lewis,. 
Em.  Dom.  3d  ed.  p.  1632. 

A  decree  will  therefore  be  entered 
in  conformity  with  this  opinion. 


MOTE. 

The  general  subject  of  the  loss  of 
right  to  contest  an  assessment  for  a 
street  or  sewer  improvement  by  waiver, 
estoppel,  or  the  like  is  considered  in 
the  annotation  following  Babtlesville 
V.  Holm,  post^  6S4. 
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CITY  OF  HENDERSON,  Appt. 

V. 

M.  LIBBER,  Exr.,  etc.,  of  Mrs.  Babette  Lieber,  Deceased. 

XenCiMfty  Cmirt  of  Appeals  —  MarOi  83,  1917, 

(175  Ey.  16,  192  S.  W.  8S0,) 

Public  impiovement  —  nnoonstitational  statute  —  estivpel  to  contest 

assessment. 

1.  Failure  of  a  property  owner  to  object  to  an  improvement  made  under 
an  unconstitutional  statute  or  ordinance  does  not  estop  him  from  contest- 
ing an  assessment  levied  upon  his  property  to  pay  for  the  improvement. 

[See  note  on  thU  queetion  beginning  on  page  634.] 


Constitutional  law  —  effect  of  statute 
contravening  Constitution. 

2.  Any  statute  or  ordinance  passed 
in  contravention  of  the  Constitution  is 
without  force  or  effect,  and  any  action 
had  or  taken  under  such  ordinance  or 
statute  is  a  nullity. 

[See  6  R,  C.  L.  117.] 


Public  improvement  —  void  ordinance 
—  refusal  to  collect  assessment. 
3.  Collection  of  an  assessment  for  a 

street  improvement  made  under  a  void 
ordinance  will  be  denied. 


Appeal  by  defendant  from  a  judgment  of  the  Circuit  Court  for  Hender- 
son County  sustaining  a  demurrer  to  its  answer  in  an  action  brought  for 
the  settlement  of  the  estate  of  plaintiff's  intestate.  Affirmed, 

The  facts  are  stated  in  l^e  opinion  of  the  court. 


Mr.  R  S.  Morris,  for  appellant: 

Under  the  ordinance  in  question,  the 
defendant  had  authority  to  provide  for 
the  improvement  of  Ninth  street  at  the 
exclusive  cost  of  the  abutting  prop- 
erty owners. 

Covington  v.  Nadaud,  103  Ey.  455, 
46  S.  W.  498. 

When  one  stands  by  and  allows  pub- 
lic improvements  to  be  made  on  her 
pro]^erty,  and,  without  notice  or  ob- 
jection, allows  the  city  to  expend 
money  in  making  them  upon  the  faith 
that  the  cost  is  to  be  a  charge  upon 
the  abutting  property,  it  is  too  late 
to  complain,  and  she  as  well  as  her 
executor  is  estopped  from  denying 
liability  for  the  cost  of  such  improve- 
ment. 

Barber  Asphalt  Paving  Co.  v.  Garr, 
115  Ky.  334,  73  S.  W.  1106;  Mudge  v. 
Walker,  122  Ky.  29.  90  S.  W.  1046. 

Messrs.  Vance  &  Heilbronner  and  W. 
S.  Heidenberg,  for  appellee: 

A  property  holder  is  not  estopped  to 
contest  a  claim  and  lien  for  work  con- 
structed under  an  ordinance  invalid 
because  based  on  an  unconstitutional 
statute,  although  no  protest  is  made 
before  work  is  constructed. 

Covington  v.  Schlosser,  141  Ky.  838, 


133  S.  W.  987;  Covington  v.  Brinkman. 
25  Ky.  L.  Rep.  1949,  79  S.  W.  234; 
Thomas  v.  Woods,  128  Ky.  555,  108  S. 
W.  880;  Richardson  v.  Mehler,  111  Ky. 
408,  63  S.  W.  959;  Barber  Asphalt 
Paving  Co.  v.  Garr,  116  Ky.  884,  78 
S.  W.  1106. 

Sampson,  J.,  delivered  the  opinion 
of  the  court: 

In  February,  1914,  Mrs.  Babette 

Lieber,  of  .Henderson,  Kentucky, 
died  intestate,  and  M.  Lieber,  her 
son,  qualified  as  executor  of  her  es- 
tate. In  December  following  the 
executor  instituted  this  action  for 
the  settlement  of  the  estate  of  Mrs. 
Babette  Lieber,  making  the  city  of 
Htenderson,  among  o&ers,  party 
defendant,  and  called  upon  it  to 
make  answer.  Thereupon,  the  city 
of  Henderson  filed  its  answer,  and, 
after  alleging  its  right  to  sue,  avers 
that  in  1912  the  common  council  of 
the  said  city  passed  and  adopted  an 
ordinance  requiring  certain  street 
improvements,  the  cost  to  be  taxed 
against  the  abutting  property  own- 
ers,  and  declared  a  lien  upon  .the 
property,  and,  in  case  the  abuttinsr 
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property  owners  failed  to  pay  for 
the  improvements,  the  city  would 
issue  bonds  pledfi^inff  the  faith  and 
credit  of  the  city,  as  well  as  the 
Ken  upon  the  property  acquired  by 
reason  of  the  improvements,  and 
thus  fund  the  debt.  This  ordinance? 
was  passed  in  conformity  to  8 
3459a»  Kentucky  Statutes,  entitled 
"Improvements  of  Public  Ways — 
Ten-Year  Plan,"  and  which  statute 
provides  ways  and  means  by  which 
the  city  may  improve  its  thorough- 
fares and  tax  the  expense  thereof 
against  the  abutting  property.  The 
city  in  this  case  claimed  $746.03, 
with  interest,  due  it  from  the  Lie- 
besr  estate. 

The  executor,  in  reply,  admits 
the  improvements  made  by  the  city, 
but  denies  responsibility  of  the  es- 
tate of  Mrs.  Babette  Lieber  for  the 
cost  thereof,  because  the  statute  and 
ordinance  under  which  the  improve- 
ments were  made,  were  both  uncon- 
stitutional and  void,  and  had  been 
so  declared  by  this  court  prior  to 
commencement  of  this  action,  in 
the  case  of  Hickman  v.  Kimbley, 
161  Ky.  652,  171  S.  W.  176.  The 
defendant  city,  responding  to  this 
pleading,  admitted  that  the  statute 
had  been  declared  unconstitutional, 
but  alleged  that  Mrs.  Lieber,  the 
owner  of  the  property  against  which 
the  improvements  were  made  and 
sought  to  be  charged,  was  living  at 
the  time  of  the  passage  of  the  ordi- 
nance and  the  making  of  the  im- 
provements of  the  street,  and  that 
she  stood  silently  by  and  allowed 
the  city  to  make  the  improvements, 
with  her  knowledge,  without  objec- 
tion or  protest,  and  that  by  her  con- 
duct her  estate  is  estopped  to  deny 
its  liability.  To  this  plea  a  demur- 
rer was  interposed  and  sustained, 
and  of  this  appellant  city  complains. 

So  the  question  to  be  determined 
is.  Can  a  city,  under  a  void  statute 
and  ordinance,  collect  the  cost  of  a 
street  improvement  off  the  property 
owner,  where  the  property  owner 
stood  silently  by  and,  with  knowl- 
edge of  the  intended  improvements, 
did  not  object  or  protest  against 
the  construction,  or  notify  the  city 


that  she  would  not  be  liable?  An 
unconstitutional  statute  is  void  ab 
initio.   Any  statute  or  ordinance 
passed  in  contra- 
vention of  the  Con-  Jj^^J^i^Jte"*"*' 
stitution  is  without  of  Htatmc 
force  or  effect,  and  llVJutnaiY 
any  action  had  or 
taken  under  such  ordinance  or  stat- 
ute is  a  nullity.  In  8  Cyc.  805,  it  is 
declared:    "As  a  general  rule,  all 
acts  done  under  an  unconstitutional 
law  are  void  and  of  no  effect." 

An  unconstitutional  law  has  no 
inherent  force,  and  confers  no  au- 
thority upon  those  claiming  to  act 
under  it.  Woolsey  v.  Dodge,  6  Mc- 
Lean, 142,  Fed.  Cas.  No.  18,032; 
Louisiana  State  Lottery  Co.  v.  Fitz- 
patrick,  3  Woods,  222,  Fed.  Cas. 
No.  8,541. 

This  precise  question  was  deter- 
mined by  this  court  in  the  case  of 
Barber  Asphalt  Paving  Co.  v.  Garr, 
115  Ky.  353,  73  S.  W.  1106,  where 
the  court  said:  "The  ordinance 
requiring  the  payment  of  a  license 
fee  b^  contractors  was  held  uncon- 
stitutional by  this  court.  Being 
unconstitutional,  it  was  a  nullity. 
From  a  nullity  no  rights  can  arise, 
and  by  it  no  rights  are  affected. 
The  ordinance  being  void,  the  con- 
tractors had  a  right  to  ignore  it." 

Bonds  issued  under  an  unconsti- 
tutional statute  are  invalid.  Central 
Branch  Union  P.  R.  Co.  v.  Smith, 
23  Kan.  745;  Whaley  v.  Gaillard, 
21  S.  C.  560. 

And  the  mere  fact  that  the  prop- 
erty owner  failed  to  object  to  tiie 
improvements  does 
not  work  an  estop- 

pel.  The  same  ques-  Ii"?„Vp ci*?o"*"  ■ 
tions  arose  in  the  «o»i«e«t  ' 
case  of  Covington  —™-*- 
V.  Schlosser,  141  Ky.  838,  133  S.W. 
987,  and  the  court  announced  the 
doctrine  as  follows:  "In  disposing 
of  this  question  it  does  not  seem 
necessary  that  we  should  go  into  a 
discussion  of  the  acts  or  conduct  of 
the  property  owner  that  would  es- 
top him  from  objecting  to  an  assess- 
ment against  his  property  for  local 
improvements.  The  only  question 
involved  in  these  cases  is  whether 
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or  not  the  assessments  exceeded  the 
statutory  hrait.  If  they  did,  Uie 
city  had  no  right  to  impose  them, 
and  the  assessments  in  excess  of 
the  authority  conferred  were  abso- 
lutely void.  The  power  to  make 
these  assessments  is  granted  alone 
by  the'  statute,  and  by  its  terms 
alone  the  validity  of  the  amount 
that  may  be  charged  against  the 
property  is  to  be  determined.  No 
c^uestion  of  estoppel  can  be  brought 
into  a  case  like  this.  A  property, 
owner  cannot  be  estopped  by  his 
acts  or  conduct  from  objecting  to 
the  collection  of  assessments  that 
are  made  in  excess  of  the  authority 
to  make  them.  The  excess  assess- 
ment is  void  from  the  beginning. 
Or,  to  put  it  in  a  better  way,  there 
could  be  no  assessment  for  the  ex- 
cess, and  so  the  property  owner 
could  not  be  estopped  from  contest- 
ing the  validity  of  a  void  act." 

See  Thomas  v.  Woods,  128  Ky. 
555,  108  S-  W.  878;  Lexington  v. 
Walby,  33  Ky.  L.  Rep.  116,  109  S. 
W.  299. 

>  The  ordinance  under  which  the 
city  of  Henderson  attempted  to  pro- 
ceed in  the  improvements  of  the 
streets  mentioned,  being  void,  was 
no  protection  whatever  to  the  city, 
and  conferred  no  authority  upon 
the  officers  of  the  municipality  to 
make  the  improvements,  or  to  en- 
force the  collection  of  the  cost  there- 
of against  abutting  property.  As 
saiA  in  the  case  of  Lebanon  v. 
Humkey,  161  Ky.  456,  170  S.  W. 
1173:  "The  enactment  of  the  ordi- 
nance was  wholly  within  the  con- 
trol and  power  of  the  city  council, 
and  although  it  attempted  to  and 


doubtless  believed  that  it  had  en- 
acted a  valid  ordinance,  it  develops 
that  it  did  nothing  of  the  kind,  and, 
in  fact,  did  not  enact  any  ordinance. 
This  being  so,  the  situation  is  pre- 
cisely the  same  as  if  the  city  au- 
thorities, without  having  attempt- 
ed to  enact  an  ordinance,  had 
demanded  and  collected  from  ai>- 
pellees,  without  any  authority,  the 
license  tax  paid  imder  this  void 
ordinance." 

Where  a  collection  is  made  imder 
a  void  ordinance  it  may  be  recov- 
ered   back;  with 
greater  reason  will  =;?S.;,'1i""' 
a  collection  be  de-  sSitT*  ""•^ 
nied   where   it  is 
based  upon  a  void  ordinance.  This 
attempted  collection  is  totally  with- 
out authority  under  the  ci^  ordi- 
nance endeavored  to  be  enacted  by 
the  city  of  Henderson. 

Entertaining  these  views,  it  is 
unnecessary  to  discuss  the  other 
questions  presented  in  appellant's 
brief. 

Judgment  affirmed. 


HOTB. 

The  general  subject  of  the  loss  of 
right  to  contest  assessment  for  a 
street  or  sewer  improvement  by  waiv- 
etf  estoppel,  or  the  like  is  considered 
in  the  annotation  following  Bartles- 
viLLE  V.  Holm,  post,  634.  Specifically 
regarding  the  point  considered  in 
Henderson  v.  Li^er  (reported  here- 
with) ante,  620,  as  to  the  effect  of  ac- 
quiescence where  the  improvement  is 
made  under  an  unconstitutional  stat- 
ute or  ordinance,  see  subd.  VL  a,  2. 
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M.  D.  DAMRON 

V. 

CITY  OF  HUNTINGTON  et  al. 

ir«af  F4iv<ttla  SHpmne  Ootut  of  AjppeaU  —  May  7,  i01A. 
(82  W.  Va.  401,  96  a  £.  68.) 

PubHe  Improvement  — ~  estoppel  to  contest  assessment. 

1.  One  owning  property  abutting  upon  a  street  proposed  to  be  improved 
by  municipal  authorities,  and  such  improvement  paid  for  by  special  assess- 
ments against  the  abutting  property,  knowing  of  facts  which  he  contends 
make  a  contract  entered  into  between  the  city  and  a  contractor  for  the 
improvement  voidable,  cannot  escape  payment  of  the  assessment  made 
against  his  property  for  the  cost  of  such  improvement  by  protesting  to 
the  authorities  making  the  contract  at  the  time  it  is  made.  He  must,  upon 
his  protest  being  disregarded,  test  the  question  by  injunction  before  the 
work  is  done,  and  if  he  does  not  do  so,  he  will  be  held  to  have  waived  any 
right  he  may  have  had  to  question  the  validity  of  the  contract. 

iSee  note  on  this  questi&n  beginning  on  page  634.] 

H anicipal  corporations  —  authority  to 
wder  pavement 

2.  Under  the  proTiaiona  of  the 
charter  of  the  city  of  Huntington,  the 
city  commissioners  have  the  authority 
to  determine  which  of  the  streets  of 


said  city  shall  be  improved  hy,  paving 
the  same,  and  their  determination  of 
this  question,  in  the  absence  of  fraud 
or  corruption,  will  not  be  reviewed  by 
the  courts. 


Headnotes  by  Ritz,  J. 


CERTlPtCATiON  by  the  Circuit  Court  for  Cabell  County  to  the  Supreme 
Court  of  Appeals,  of  the  question  of  the  sufficiency  of  a  demurrer  which 
was  sustained  to  a  bill  filed  to  enjoin  the  collection  of  street-paving  certifi- 
cates issued  by  the  defendant  city  against  plaintiff's  property.  AjSmned. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Vinson  &  Thomoson  and    issue  and  evidence  concerning  it  re- 


Marcum  &  Shei^erd  for  plaintiff. 

Messrs.  livez^  &  Irons,  for  defend- 
ants : 

The  paving  was  of  a  certain  public 
street  in  the  city  of  Huntington,  and 
not  over  any  private  way  or  street. 

Tonawanda  v.  Lyon,  181  U.  S.  389, 
45  U  ed.  908,  21  Sup.  Ct  Rep.  609; 
Cass  Farm  Co.  v.  Detroit,  181  U.  S. 
396,  46  L.  ed.  914,  21  Sup.  Ct.  Rep. 
644;  Detroit  v.  Parker,  181  U.  S.  399, 
45  U  ed.  917,  21  Sup.  Ct.  Rep.  624; 
French  v.  Barber  Asphalt  Paving  Co. 
181  U.  S.  824,  45  L.  ed.  879,  21  S'lw. 
Ct.  Rep.  626;  Shumate  v.  Heman,  181 
U.  S.  40%  45  L.  ed.  922, 21  Sup.  Ct.  Rep. 
645. 

Frand  Is  never  presumed,  and  in 
order  to  entitle  a  party  to  relief,  either 
at  law  or  in  equity,  on  such  ground, 
it  la  essential  that  the  fraud  be  dis- 
tinctly alleged,  bo  tiiat  it  may  be  put  in 


ceived. 
1  HosTflT,  Eq.  Proc.  120. 

Ritz,  J.,  delivered  the  opinion  of 

the  court: 

This  is  a  suit  to  enjoin  the  collec- 
tion of  certain  paving  certificates 
issued  by  the  defendant  city  of 
Huntington  against  a  lot  owned  by 
the  plaintiff  in  that  city,  covering 
the  cost  of  paving  in  front  of  said 
lot,  and  to  have  the  lien  of  said  as- 
sessment removed  and  canceled  as 
a  cloud  upon  his  title,  upon  the 
ground  that  the  paving  did  not  ben- 
efit the  lot,  and  that  the  contract  for 
the  paving  was  let  by  the  city  to  its 
codefendant  herein,  the  Stender 
Construction  Company,  for  a  sum 
lugely  in  excess  of  the  reasonable 


Digitized  by 


Google 


624 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[9  AX.R. 


cost  of  the  work.  The  court  below 
sustained  a  demurrer  to  the  bill, 
but,  without  dismissing  the  same, 
certifies  to  this  court  the  question 
of  the  sufficiency  thereof. 

Plaintiff  alles^es  that  he  is  the 
owner  of  a  lot  abutting  on  what  is 
known  as  West  Sixteenth  street,  be- 
tween Virginia  and  Washington 
avenues;  that  on  the  28th  day  of 
August,  1916,  the  said  city  of  Hunt- 
ington entered  into  a  contract  with 
the  defendant  Stender  Construc- 
tion Company  whereby  it  let  to  the 
said  company  the  work  of  paving 
said  West  Sixteenth  street,  between 
Virginia  and  Washington  avenues, 
and  providing  for  the  assessment  of 
the  cost  of  said  paving  against  the 
owners  of  the  real  estate  abutting 
on  ttie  street  so  improved,  and  for 
the  issuance  of  certificates  by  the 
city  to  the  said  contractor,  evidenc- 
ing tiie  assessment  against  each  of 
said  properties.  The  plaintiff  says 
that  at  the  time  of  the  letting  of 
this  contract  he  appeared  before 
the  board  of  commissioners  of  the 
city  of  Huntington,  and  protested 
against  the  paving  of  this  street, 
and  also  against  &e  letting  of  the 
contract  to  the  particular  contrac- 
tor. His  protest  against  the  work 
being  done  at  all  was  based  upon  the 
declaration  that  it  is  not  a  benefit 
to  the  abutting  properties,  but  was 
made  for  the  convenience  of  a  man- 
ufacturing corporation  known  as 
the  Glass  Brick  Company.  His  ob- 
jection to  the  making  of  the  con- 
tract was  and  is  based  upon  the  al- 
legation contained  in  his  bill,  and 
which  he  says  he  made  known  to 
the  board  of  commissioners  at  the 
time,  that  the  bid  of  the  contractor, 
which  he  says  was  the  lowest  bid 
offered,  was  excessively  high;  that 
the  contractor,  in  making  up  his 
bid,  included  therein  an  estimate  of 
what  it  would  actually  cost  him  to 
do  the  work,  then  added  a  profit 
thereto,  and  to  this  again  added 
some  16  to  25  per  cent  as  tiie  amount 
which  the  contractor  conceived  it 
would  be  necessary  to  discount  the 
certificates  in  order  to  obtain  the 
money  thereon.  His  objections  were 


disregarded  fay  the  commissioim 
and  the  contract  was  let,  the  work 
done  thereunder,  and  the  certificates 
issued  against  his  real  estate,  and 
he  brings  this  suit  for  the  purpose 
of  having  a  cancelation  of  the  cer- 
tificates, and  the  lien  thereof  re- 
moved as  a  cloud  upon  t!he  title  to 
his  property. 

Can  ^e  action  of  the  conmiissiofi- 
ers  in  determining  to  improve  this 
street  by  paving  the  same  be  re- 
viewed by  the  court?  It  is  not  al- 
leged that  tiie  commissioners  were 
actuated  by  any  fraudulent  or  cor- 
rupt motives  in  determining  that 
this  pavement  should  be  laid,  but  it 
is  simply  alleged  that  it  does  not 
benefit  the  abutting  property  own- 
ers, but  does  benefit  and  was  for 
the  convenience  of  the  Glass  Brick 
Company,  whose  plant  is  at  one  end 
of  the  street.  The  authority  of  the 
commissioners  of  the  city  of  Hunt- 
ington, under  its  charter,  to  improve 
streets  by  paving  the  same,  is  not 
questioned,  and  it  seems  that  it  is 
ample  for  the  purpose.  It  ia  uni- 
formly held,  so  far  as  we  have  been 
able  to  ascertain,  that  where  the 
charter  of  a  municipal  corporation 
devolves  upon  its  council  or  board 
of  commissioners,  as  in  this  case, 
the  authority  to  pave  streets,  this 
ia  a  delegation  of  legislative  power, 
and  such  authorities  have  the  right 
to  determine  what  streets  shall  be 
improved,  and  in  what  manner 
such  improvement  shall  be  made. 
The  exercise  of  tiiis 
power  is  not  re-  ^JSSStu>»m- 
viewable  by  the  J^^S^JSr^e... 
courts.  The  right 
to  make  the  assessment  against  tiie 
adjoining  property  owners  upon  the 
basis  that  it  was  made  in  this  case 
is  likewise  one  conferred  by  the  leg- 
islature, and  while  the  plaintiff  may 
be  of  tjie  opinion  that  it  does  not 
improve  his  property,  the  determi- 
nation of  this  question  involves  the 
exercise  of  legislative  power  which 
is  not  subject  to  judicial  review,  un- 
less it  be  upon  ia  showing  that  it 
was  fraudulently  or  corruptly  exer- 
cised. In  Hamilton  on  Speciid  As- 
sessments, at  §  440,  this  doctrine  is 
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announced :  "The 
making  local  improvements  ia  a 
matter  for  the  exclusive  determina- 
tion of  the  council,  when  the  statute 
so  directs;  and  when  they  act  with- 
in the  limits  of  the  power  conferred, 
tiieir  determination,  fairly  made, 
without  fraud  or  oppression,  cannot 
be  interfered  with  by  the  courts." 

See  also  28  Cyc.  955;  Wight  v. 
Davidson,  181  U.  S.  371,  45  L.  ed. 
900,  21  Sup.  Ct.  Rep.  616;  Peoria 
V.  Kidder,  26  111.  351;  Jackson  v. 
Smith,  120  Ind.  520,  22  N.  E.  431. 

We  conclude,  therefore,  that  the 
determination  of  the  city  commis- 
sioners to  improve  this  street  by 
paving  the  same  is  not  subject  to 
review  by  this  court  upon  the  alle- 
gations made  in  the  bill. 

Do  the  allegations  of  the  bill  that 
the  city  commissioners  accepted  a 
bid  in  excess  of  what  was  a  fair 
compensation 'for  the  work  under 
the  circumstances  here  entitle  the 
plaintiff  to  relief?  He  alleges  that 
he  protested  to  the  city  commission- 
ers that  the  bid  was  grossly  exces- 
sive; that  it  was  made  up  of  an  esti- 
mate of  the  cost  of  the  work  and 
reasonable  proiit  to  the  contractor, 
and  a  discount  which  the  contractor 
added  as  being  necessary  in  order 
to  obtain  money  upon  the  certifi- 
cates. This  protest  of  his,  made 
before  the  city  commissioners,  was 
disregarded,  and  he  says  he  declared 
at  that  time  that  he  would  contest 
the  assessment.  He  says  that  he 
immediately  brought  suit,  but,  dis- 
regarding tiiat  suit,  the  city  went  on 
and  did  the  work.  What  became  of 
that  suit  does  not  appear.  It  could 
not  have  been  this  suit,  for  the  rea- 
son that  his  bill  in  this  case  avers 
that  the  work  has  been  done  and  the 
certificates  issued.  Such  a  suit  was 
the  proper  method  for  him  to  em- 
ploy in  order  to  obtain  relief,  and 
if  that  suit  was  decided  against  him, 
of  course  the  judgment  or  decree 
would  be  res  judicata,  and  would 
settle  the  question.  However  that 
may  be,  we  are  not  concerned  with 
that  case,  but  only  with  this  suit, 
brought  after  llie  work  was  done, 
and  after  the  assessment  was  made. 

9  A.L.R.— 40. 
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necessity  for  The  plaintiff  shows  by  his  bill  that 
he  was  fully  cognizant  of  all  the 
facts  upon  which  he  now  relies  to 
defeat  this  assessment  at  the  time 
the  contract  was  entered  into  be- 
tween the  city  and-  the  contractor, 
and  that  he  urged  them  before  the 
commissioners.  If  there  was  merit 
in  his  contention  that  the  awarding 
of  this  contract,  at  the  price  at 
which  it  was  awarded,  was  a  viola- 
tion of  the  authority  conferred  up- 
on the  commissioners,  should  he 
have  contented  himself  with  mak- 
ing the  protest  before  the  commis- 
sioners, and,  after  this  protest  was 
overruled,  do  ncthing  to  prevent 
the  work  from  being  done,  or  to 
have  the  merits  of  his  contention 
determined  by  some  other  authority 
having  j  urisdiction  to  settle  the 
^question?  We  think  not.  Why  did 
he  not,  upon  the  overruling  of  his 
protest,  apply  to  the  courts  for  in- 
junctive relief  against  the  execution 
of  the  contract?  In  such  a  suit  the 
validity  of  the  contract  could  have 
been,  and  would  have  been,  fully 
determined  before  any  of  the  work 
had  been  done,  or  any  money  ex- 
pended. He  chose,  however,  to  take 
no  action  with  a  view  to  stopping  the 
work,,  but  allowed  it  to  be  proceed- 
ed with,  and  then,  after  the  money 
had  been  spent,  and  the  improve- 
ment made,  he  brings  a  suit  to  can- 
cel the  assessments.  It  seems  to  us 
that,  inasmuch  as  he  was  in  posses- 
sion of  all  the  facts  which  he  now 
claims  made  this  contract  invalid, 
it  was  his  duty,  if  he  desired  to  es- 
cape the  burden  which  the  same 
would  impose  upon  him,  to  pursue 
all  of  the  remedies  at  hand  for  the 
abrogation  of  it  before  the  same 
had  been  fully  performed.  In  Ham- 
ilton on  Special  Assessments,  at  § 
732,  the  author  says :  "As  a  neces- 
sary  corollary  to  what  has  preceded, 
action  on  the  part  of  the  property 
owner  must  be  reasonably  prompt, 
so  that  no  false  conclusions  may  be 
drawn  from  his  inaction.  If  he  ob- 
ject to  the  power  of  the  council  to 
order  the  work  done,  or  denies  the 
validity  of  a  provision  in  the  ordi- 
nance under  which  the  work  is  done, 
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requiring  the  contractor  to  employ 
omy  bona  fide  residents  of  the  city» 
as  being  prejudicial  to  his  proper^ 
rights,  as  increasing  the  cost  of  the 
work,  he  must  act  in  time  to  stay 
the  work  in  limine." 

And  this  doctrine  is  announced 
upon  the  authority  of  the  decision 
of  the  Supreme  Court  of  the  Unit- 
ed States  in  Chadwick  v.  Kelley, 
187  U.  S.  540, 47  L.  ed.  293,  23  Sup. 
Ct.  Rep.  175,  wherein  that  court 
held  that  the  party  must  not  only 
object  to  the  improvement  being 
made  unler  the  contract,  but  he 
must  take  such  steps  as  will  raise 
the  question  in  time  to  stay  the 
work  and  prevent  the  expenditure 
of  the  money.  So,  McQuillin,  in  his 
work  on  Municipal  Corporations, 
vol.  5,  §  2120,  says:  "It  is  the  duty 
of  the  parties  assessed  for  an  im-i 
provement  to  act  promptly  if  they 
wish  to  avail  themselves  of  irregu- 
larities in  the  improvement  proceed- 
ings, and  not  wait  until  after  the 
contracts  are  made  and  expense 
incurred  in  the  doing  of  the  work." 

And  in  Palmer  v.  Stumph,  29 
Ind.  329,  it  is  held  that  where  the 
owner  of  property  fronting  on  a 
city  Street,  for  the  improvement  of 
whiclr  the  common  council  has  made 
a  contract,  denies  the  power  of  the 
council  to  order  the  improvement, 
he  must  test  the  question  before  the 
work  is  done.  If  he  allows  it  to 
proceed  and  acquiesces  in  the  action 
of  the  council  in  making  the  con- 
tract, he  cannot  thereafter  raise 
the  question  of  its  invalidity. 
Again,  in  Lafayette  v.  Fowler,  34 
Ind.  140,  it  was  held  that  where  the 
owner  of  real  estate  abutting  on  a 
street  ordered  to  be  improved  by 
the  city,  knowing  of  the  matters 
which  he  claims  make  the  assess- 
ment for  such  improvements  in- 
valid, does  not  by  injunction  seek  to 
prevent  such  improvement,  he  can- 
not, after  the  work  is  completed,  or 
nearly  completed,  refuse  to  pay  for 
it.  See  also  Alley  v.  Lebanon,  146 
Ind.  125,  44  N.  E.  1003,  In  the 
case  of  Brewer  v.  Elizabeth,  66  N. 
J.  L.  547,  49  Aa  480,  it  was  held 
that  where  a  party  owning  property 


abutting  on  a  city  street  protested 
from  tmie  to  time  to  the  city  au- 
thorities against  the  improvement 
of  the  street,  and  against  the  valid- 
ity of  the  contract  under  which  the 
improvement  was  made,  but  did  not 
take  any  proceeding  to  enjoin  or 
prevent  the  doing  of  the  work,  he 
could  not,  after  the  work  was  done, 
and  the  assessment  levied  against 
him,  avoid  the  collection  of  it.  See 
also  Corry  v.  Corry  Chair  Co.  18 
Pa.  Super.  Ct.  271,  Peoria  t.  Kid- 
der, 26  111.  351,  and  Weminger  v. 
Stephenson,  82  W.  Va.  367,  95  S.  E. 
1035,  decided  at  this  term  of  this 
court,  and  authorities  there  cited. 
We  know  there  are  a  great  many 
authorities  which  hold  that  if  the 
property  ovraer  makes  protest  be- 
fore the  governing  body  he  will  not 
be  estopped  to  claim  the  assessment 
invalid  after  it  is  made,  but  we  do 
not  think  they  are  sound.  The 
courts  are  just  as  open  to  parties 
before  the  contract  is  executed  and 
the  expense  incurred,  to  enjoin  1^ 
execution  of  it,  and  to  prevent  the 
outlay  of  the  money,  as  they  are 
afterward  to  cancel  t^e  assessment 
for  the  alleged  invalidity;  and  we 
conclude  that  where  one  owning 
property,  abutting  on  a  street  pro- 
posed to  be  improved,  has  full 
knowledge  of  the  matters  which  he 
claims  render  the 
contract  for  the  ^Stt^Si^ 
same  invalid,  and  JUg^JlSSSSi 
he  does  no  more 
than  protest  to  such  body,  he  cannot, 
after  the  work  is  done,  escape  pay- 
ing the  assessment  therefor.  He 
must  avail  himself  of  the  remedies 
provided  for  preventing  the  alleged 
injury  to  him;  and  where,  as  in  this 
case,  the  courts  are  just  as  open  to 
him  before  the  contract  is  per- 
formed, to  test  its  validity,  aa  tiiey 
are  afterward,  he  cannot  be  said  to 
be  acting  in  entire  good  faith  to  per- 
mit the  money  to  be  expended, 
knowing  that  it  is  the  intention  of 
the  city  authorities  to  levy  it  against 
his  property  as  an  assessment,  and 
then  appeal  to  the  courts  to  cancel 
such  assessment. 
Whether  the  matter  set  op  ^  the 
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plaintiff  in  his  bill  would  be  cause 
for  vacating  the  contract  and  hold- 
ing it  invalid,  had  he  taken  advan- 
tage of  it  at  the  proper  time,  we  need 
not  and  do  not  say  in  this  suit.  It 
may  be  said,  however,  that  if  it  is 
true  that  the  bids  were  computed  as 
alleged  in  this  case,  and  an  allow- 
ance added  to  them  by  the  contrac- 
tor for  the  discount  of  the  paving 
certificates,  and  the  city  commis- 
sioners knew  this  fact,  it  would,  to 
say  the  least,  be  a  very  good  reason 
for  rejecting  all  of  the  bids.  It 
should  convince  t^em  that  the  bids 
were  excessive ;  and  where,  as  in  the 
case  of  the  city  of  Huntington,  it 
can  do  the  work  itself  without  let- 
ting it  to  contract,  it  might  proceed 
to  do  it  on  its  own  account,  and  levy 
the  assessments  against  the  prop- 
erty, or  determine  not  to  do  the 
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work  at  all  if  bidders  refuse  to  do  it 
without  making  such  excessive 
charges  therefor. 

Finding  no  error  -in  the  decree  of 
the  Circuit  Court  sustaining  the  de- 
murrer to  the  bill,  we  affirm  the 
same,  and  remand  liie  cause. 


HOIS. 

The  general  subject  of  the  loss  of 
the  right  to  contest  an  assessment  for 
a  street  or  sewer  improvement  by. 

waiver,  estoppel,  or  the  like,  is  con- 
sidered in  the  annotation  following 
Bartlesville  v.  Holh.  post,  634.  More 
particularly  as  to  the  point  consid- 
ered in  Damron  v.  Huntington  (re- 
ported herewith)  ante,  623,  as  to  objec- 
tions relating  to  the  contract  under 
which  the  improvement  is  made,  see 
subds.  V.  a,  4  (e)  and  VI.  a,  3  (e). 


CITY  OF  BAKTLESVILLE  et  al.,  Plffs.  in  Err^ 

V. 

H.  J.  HOLM  et  al. 

Oklahoma  Supreme  Court  — January  13t  XOIA, 

(40  Okla.  467,  139  Pac.  273.) 

PabBe  improvement  —  assessment  —  estoppel. 
Where  jurisdiction  is  conferred  upon  a  municipal  body  to  provide  for 

paving  its  streets  and  charge  the  cost  thereof  against  the  property  bene- 
fited, according  to  the  method  provided  by  law,  a  property  owner  who 
stands  by  while  such  work  is  being  prosecuted,  with  full  knowledge  that 
large  expenditures  are  being  made  for  such  improvement,  which  will  bene- 
fit his  property,  or,  upon  due  notice,  fails  to  appear  at  the  proper  time  and 
before  the  tribunal  prescribed  by  law,  and  present  his  objections,  if  he 
have  any,  will  not,  after  l^e  work  is  completed,  be  afforded  relief  by  in- 
junction against  assessments  levied  against  the  property  benefited,  to  pay 
for  such  work. 

[StfB  note  on  this  question  beginning  on  page  634.] 

Headnote  by  Kane,  J. 


ElRBOR  to  the  District  Court  for  Washington  County  (Hudson,  J,)  to  re- 
view a  judgment  in  plaintiffs'  favor  in  a  suit  to  enjoin  the  collection  of  a 
certain  special  assessment  for  street  paving  purposes.  Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court 
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Mr.  M.  D.  Libby  for  plaintiffs  in 
error. 

Messrs.  Leahy  &  Macdonald,  for  de- 
fendants in  erroi*: 

The  mayor  and  council  could  only 
proceed  in  accordance  with  the  stat- 
utes in  making:  assessments  to  pay  for 
the  paving  of  streets ;  and  it  was  neces- 
sary for  them  to  comply  with  the  stat- 
utory requirements  before  they  had 
jurisdiction  to  make  the  assessment. 

28  Cyc.  971;  Chicago  Union  Traction 
Co.  V.  Chicago,  209  111.  444,  70  N.  E. 
659;  Case  v.  Johnson,  91  Ind.  477; 
■State,  Vreeland,  Prosecutor,  v.  Jersey 
City,  54  N.  J.  L.  49,  22  Atl.  1052;  Haw- 
thorne V.  East  Portland,  13  Or.  271, 
10  Pac.  342;  Barber  Asphalt  Paving 
Co.  V.  Edgerton,  125  Ind.  455,  25  N. 
E.  436;  Kiphart  v.  Pittsburgh,  C.  C.  & 
St.  L.  R.  Co.  7  Ind.  App.  122,  34  N.  E. 
375;  Gray  v.  Burr,  138  Cal.  109,  70 
Pac.  1068;  Girvin  v.  Simon,  127 
Cal.  491,  59  Pac.  945;  State,  Durant, 
Prosecutor,  v.  Jersey  City,  25  N.  J.  L. 
309;  Burns  v.  Casey,  13  Cal.  App.  154, 
109  Pac.  94 ;  Morrow  v.  Barber  Asphalt 
Paving  Co.  27  Okla.  247,  111  Pac.  198. 

The  assessment  was  void. 

Morrow  v.  Barber  Asphalt  Paving 
Co.  supra;  Stoner  v,  Los  Angeles,  8 
Cal.  App.  607,  97  Pac.  693;  McGarvey 
v.  Swan,  17  Wyo.  120,  96  Pac.  697; 
Union  P.  R.  Co.  v.  Abilene,  78  Kan. 
820,  98  Pac.  224;  Brown  v.  Central 
Bermudez  Co.  162  Ind.  452,  69  N.  E. 
150;  Derby  v.  West  Chicago  Park.  154 
111.  213,  40  N.  E,  438;  Jones  v.  Salem, 
63  Or.  126.  123  Pac.  1096. 

Plaintiffs  are  not  estopped  from  con- 
testing the  validity  of  the  assessment. 

Morrow  v.  Barber  Asphalt  Paving 
Co.j3upra;  Steinmuller  v.  Kansas  City, 
3  Kan.  App.  45,  44  Pac.  600;  McCoy 
V.  Anderson,  47  Mich.  505,  11  N.  W. 
290;  Marshall  v.  Leavenworth,  44  Kan. 
459,  24  Pac.  975;  Derby  v.  West  Chi- 
cago Park,  154  111.  213,  40  N.  E.  438; 
Barker  v.  Wyandotte  County,  45  Kan. 
681,  26  Pac.  585;  Jones  v.  Salem,  63 
Or.  126,  123  Pac.  1096;  Mt.  Vernon  v. 
State.  71  Ohio  St.  428, 104  Am.  St.  Rep. 
783,  73  N.  E.  518,  2  Ann.  Cas.  399- 

Kane,  J.,  delivered  the  opinion  of 
the  court: 

This  was  a  suit  in  equity,  com- 
menced by  the  defendants  in  error, 
plaintiffs  below,  affainst  the  plain- 
tiffs in  error,  defendants  below,  to 
enjoin  the  collection  of  a  certain 
special  assessment  for  stareet  paving 
purposes,  levied  against  the  proper- 
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ty  of  the  plaintiffs  in  the  city  of  Bar- 
tlesville.  Upon  trial  to  the  court, 
the  relief  prayed  for  was  granted,  to 
reverse  which  action  this  proceeding 
in  error  was  commenced. 

The  specific  ground  of  complaint 
on  the  part  of  the  property  owners 
is  that  the  mayor  and  council  of  the 
city  did  not  take  the  necessary  steps^ 
or  do  the  things  necessary,  to  con- 
fer jurisdiction  upon  the  municipal 
authorities  to  make  the  assessment 
herein  complained  of,  in  that,  after 
a  time  was  appointed  for  holding  a 
session  of  the  city  council,  and  a 
day  and  hour  fixed  to  hear  any  com- 
plaints or  objections  that  the  prop- 
erty owners  may  have  had  concern- 
ing the  appraisement  and  apportion- 
ment of  the  lots  or  tracts  of  lands 
involved  in  the  improvement,  and 
the  publishing  of  notice  of  such  ses- 
sion as  required  by  §  726,  Okla. 
Comp.  Laws  1909  (Kev.  Laws  1910, 
§§  626-639),  said  mayor  and  city 
council  proceeded  with  said  public 
improvement  without  giving  said 
property  owners  an  opportunity  to 
present  their  objections  on  the  day 
fixed  by  them  to  hear  such  com- 
plaints or  objections.  The  records 
of  the  city  in  that  regard  show: 
That  the  time  fixed  in  the  resolu- 
tion providing  for  a  hearing  was 
Monday,  the  18th  day  of  January, 
1909,  at  8  o'clock  P.  M.,  at  the  city 
hall.  That  on  the  said  18th  day  of 
January,  1909,  the  following  entry 
was  made :  "This  being  the  date  for 
the  regular  meeting  of  the  council 
of  the  city  of  Bartlesville,  and  there 
being  no  quorum,  it  was  moved  and 
seconded  that  the  council  adjourn 
to  Monday,  January  25th.  Carried." 
That  on  said  25th  day  of  January, 
1909,  the  following  entry  was  made: 
"Adjourned  meeting  of  the  council 
of  the  city  of  Bartlesville  met  at  the 
city  hall.  .  .  .  Moved  and  sec- 
onded that  the  council  adjourn  to 
January  26th.  Carried."  That  on 
said  26th  day  of  January,  1909,  the 
following  entry  was  made:  'This 
being  the  date  for  an  adjoamed 
meeting  of  the  council  of  the  city 
of  Bartiesville,  and  there  being  no 
quorum,  it  was  moved  and  seconded 


Digitized  by 


BARTLESVILLE  v.  HOLM. 

UO  Okla.  i67,  1S9  Pao.  SIS.) 


629 


that  the  council  adjoimi  to  January 
28,  1909.  Carried."  That  on  said 
January  28,  1909,  a  resolution  was 
passed  by  said  council,  wherein,  aft- 
er detailing  the  proceedings  of  the 
council  in  relation  to  said  improve- 
ment, the  following  appears:  "And 
whereas,  at  the  time  mentioned  in 
said  notice  by  the  city  clerk,  to  wit, 
January  18,  1909,  quorum  of  the 
council  failed  to  appear,  and  said 
meeting  was  then  and  there  ad- 
journed to  this  date;  and  whereas, 
the  coimcil  has  reviewed,  revised, 
and  corrected  the  said  appraisement 
and  apportionment,  and  the  same  as 
it  now  stands  is  correct,  equitable, 
and  just,  and  Is  in  accordance  with 
the  laws  governing  such  appraise- 
ment and  apportionment :  Now, 
therefore,  be  it  resolved  by  the  may- 
or and  councilmen  that  the  said  re- 
port of  the  said  board  of  appraisers, 
as  corrected  and  revised  by  the  coun- 
cil, and  said  appraisement  and  ap- 
portionment of  the  cost  of  said  im- 
provements, be  and  the  same  hereby 
ia  adopted,  ratified,  and  confirmed." 

Counsel  for  the  defendants  states 
his  contentions  as  follows:  "There 
are  two  principal  questions  arising 
upon  this  record,  one  of  which  is: 
Were  the  proceedings  of  the  mayor 
and  council  touching  the  hearing  as 
to  complaints  and  objections  which 
might  be  made  concerning  the  ap- 
praisement and  apportionment  such 
as  that  the  mayor  and  council  pro- 
ceeded without  jurisdiction  to  pass 
the  assessing  oi^inance?  and  the 
other  of  which  is :  Are  not  the  plain- 
tiffs below  estopped  and  precluded 
by  their  acts  from  now  contesting 
the  validity  of  the  assessment,  even 
though  the  ordinance  levying  the 
assessment  be  absolutely  void  for 
want  of  jurisdiction,  and  have  they 
not  waived  their  right  so  to  do  by 
their  acts?" 

Counsel  for  the  property  owners 
insist  that  the  questions  which  nat- 
urally arise  out  of  the  first  principal 
proposition  stated  by  counsel  for  the 
defendants  have  been  settled  by  this 
court  in  the  case  of  Morrow  v.  Bar- 
ber Asphalt  Paving  Co.  27  Okla.  247, 
111  Pac.  198,  wherein  it  was  held: 


"Where  the  mayor  and  city  council 
fail  to  meet  'to  hear  and  adjust  ai^ 
complaint  and  review  such  assess- 
ment' at  the  meeting  called  pursu- 
ant to  the  notice  required  by  Wil- 
son's Rev.  &  Anno.  Stat.  (Okla.)  § 
449,  such  assessment  is  void.  The 
period  of  limitation  by  statute  (Wil- 
son's Rev.  &  Anno.  Stat.  (Okla.)  § 
450) ,  within  which  an  action  m^  be 
brought  to  set  aside  a  special  assess- 
ment made  against  the  lots  abutting 
upon  a  street  to  pay  the  cost  of  grad- 
ing the  same,  does  not  apply  to  bar 
a  lot  owner  of  an  action  to  enjoin 
collection  of  such  assessment,  when 
the  proceedings  upon  which  it  is 
based  are  void." 

The  two  cases  are  not  exactly  an- 
alogous. In  the  Morrow  Case  the 
city  authorities,  after  giving  the 
preliminary  notice,  proceeded  with- 
out taking  any  action  upon  the  prop- 
erty owners'  protest,  which  was  on* 
file;  whilst  in  the  case  at  bar  the 
property  owners  filed  no  complaints 
or  obj^ions,.  nor  did  they  in  any 
way  indicate  that  they  were  in  any 
way  dissatisfied  with  the  proceed- 
ings until  they  filed  this  suit  in 
equity,  long  after  the  work  had  been 
completed.  Moreover,  the  doctrine 
of  laches  was  not  discussed  in  the 
Morrow  Case,  and  probably  would 
not  apply  to  it  on  account  of  the  pro- 
test of  the  property  owners,  which 
was  filed  in  due  time  and  disregard- 
ed. There  is  authority  to  the  effect 
that,  where  the  property  owner  has 
given  due  notice  of  his  intention  to 
resist  the  assessment,  he  will  be  en- 
titled to  equitable  relief,  although 
he  does  not  institiite  a  suit  to  en- 
join until  after  the  completion  of 
the  work.  Keys  v.  Neodesha,  64 
Kan.  681,  68  Pac.  625;  Edwards  v. 
Cooper,  168  Ind.  54,  79  N.  E.  1047. 
In  the  case  at  bar  the  court  below, 
after  reciting  the  facts  in  relation 
to  the  proceedings  of  the  city  coun- 
cil, as  hereinbefore  set  out,  further 
found  in  effect:  That  thereafter 
such  other  and  further  proceedings 
were  had  by  said  mayor  and  city 
council  relating  to  the  making  of 
said  improvement,  and  in  conform- 
ity with  the  statutes  in  sudi  cases 
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made  and'  provided,  as  that  a  con- 
tract was  let  by  the  mayor  and  coun- 
cil for  the  making  of  said  improve- 
ment,  and  the  costs  thereof  ascer- 
tained, and  whldi  resulted  in  the  is- 
suance by  said  city  of  a  series  of 
street  improvement  bonds  in  the 
aggregate  amount  of  $29,566  in  pay- 
ment of  such  improvements.  That 
the  defendant  Foster  purchased  said 
bonds,  and  paid  therefor,  without 
notice,  knowledge,  or  information 
that  the  plaintiffs  had  any  complaint 
or  objection  concerning  tiie  said  ap- 
praisement and  apportionment  of 
benefits  of  the  said  improvements  to 
said  property,  or  to  said  assessment, 
until  after  the  property  owners  had 
paid  one  or  more  of  the  instalments 
of  such  assessment.  That  at  the 
session  of  the  council  so  appointed 
for  the  said  18th  day  of  January, 
•1909,  the  said  plaintiffs,  nor  any  of 
them,  nor  any  other  persons,  ap- 
peared for  the  purpose  of  making 
any  complaints  or  objections  con- 
cerning the  said  appraisement  and 
apportionment,  or  did  at  any  time 
or  place  make  any  complaints  or  ob- 
jections concerning  said  appraise- 
ment and  apportionment,  prior  to 
the  commencement  of  this  action. 
That  said  plaintiffs  did  not,  nor  did 
either  of  them,  within  sixty  days 
after  the  passage  and  publication  of 
the  ordinance  levying  such  final  as- 
sessment, bring  suit  to  set  aside 
such  assessment,  or  to  enjoin  the 
levying  or  collecting  of  such  assess- 
ment, or  to  contest  the  validity 
thereof,  upon  any  ground,  or  for 
aity  reason,  or  at  all.  That  this  ac- 
tion was  commenced  on  the  28th 
day  of  September,  1912.  That  the 
plaintiffs,  and  each  of  them,  had 
knowledge  and  notice  of  the  said 
resolution  passed  by  the  mayor  and 
council  of  said  city  on  the  28th  day 
of  September,  1908,  declaring  such 
work  of  improvement  necessary  to 
be  done,  and  had  knowledge  and  no- 
tice of  the  passage  of  said  resolu- 
tion of  October  23,  1908,  expresains 
the  determination  of  the  mayor  and 
council  of  said  city  to  proceed  with 
the  said  improvement,  and  had  full 
knowledge  and  notice  of  the  making 


of  the  said  contract  by  and  between 
the  said  city  of  BartlesviUe  and  the 
contractors  for  constructing  sidd 
improvement,  and  did  know  and  un- 
derstand from  the  time  of  the  pass- 
age of  the  said  resolution  on  the 
28th  day  of  Septemb^,  1908,  that 
the  cost  of  the  improvement  in  said 
resolution  and  contract  mentioned 
would  be  paid  for  by  special  assess- 
ments levied  upon  the  lots  and  tracts 
of  land  fronting  and  abutting  upon 
said  improvement,  and  that  such  as- 
sessment would  thereby  become  a 
lien  upon  plaintiff's  said  property 
and  other  property  in  said  paving 
district,  and  had  information  and 
notice  of  the  commencement  of  said 
work,  of  improvement  by  the  said 
contractors,  and  of  the  progress  and 
completion  and  acceptance  thereof, 
and  of  the  intended  issuance  of 
bonds  by  said  city  in  the  amount  of 
$29,566  in  payment  of  said  work  of 
improvement,  and  did  permit  said 
work  to  be  done,  and  large  sums  of 
money,  to  wit,  the  amount  of  $29,- 
566,  to  be  expended  in  excavating, 
grading,  curbing,  guttering,  drain- 
ing, and  paving  said  portion  of  said 
Johnstone  avenue  under  said  con- 
tract, and  issuance  of  said  bonds, 
without  making  objection  to  the 
said  council  concerning  said  ap- 
praisement and  apportionment,  and 
without  seeking  to  prevent  the  issu- 
ance of  said  bonds,  though  none  of 
them  were  issued  until  the  latter 
part  of  the  month  of  July,  1909, 
when  some  of  them  were  issued,  and 
the  residue  on  the  completion  and 
acceptance  of  said  work  of  improve- 
ment in  the  month  of  November, 
1909.  There  is  a  growing  tendency 
on  the  part  of  the  courts  to  require 
prompt  action  on  the  part  of  the 
property  owner  in  interposing  ob- 
jections, so  that  they  may  be  made 
in  time  to  enable  the  municipality 
to  correct  any  defects  in  the  pro- 
ceedings under  which  public  im- 
provements are  being  made.  Fail- 
ure in  this  regard  is  sometimes  re- 
ferred to  as  estoppel,  sometimes  as 
waiver,  and  sometimes  as  laches; 
but  by  whatever  name  it  is  known, 
or  on  whatever  theory  it  is  ex- 


Digitized  by 


(10  OUo.  i97. 

plained,  it  is  generally  held  that  if 
the  delay  is  unreasonable,  and  dur- 
ing such  delay  the  other  party  has  in 
good  faith  changed  his  position  so 
that  he  would  be  injured  by  such 
delay  if  the  relief  which  is  sought 
were  to  be  given,  such  delay 
amounts  to  laches,  and  precludes  re- 
lief, even  if  the  circumstances  were 
such  that  rdief  should  have  been 
given,  had  application  been  made 
promptly.  This  court  on  several  oc- 
casions has  applied  the  doctrine  of 
laches  to  cases  involving  assess- 
ments for  public  improvements. 
Perry  v.  Davis,  18  Okla.  458,  90 
Pac.  865 ;  Eerker  t.  Bocher,  20  Okla. 
729, 95  Pac.  981 ;  Paulsen  v.  El  Reno, 
22  Okla.  734,  98  Pac.  958;  Jenkins 
v.  Oklahoma  City,  27  Okla.  230,  111 
Pac.  941;  Lonsinger  v,  Ponca  City, 
27  Okla.  397, 112  Pac.  1006;  Weaver 
V.  Chickasha,  36  Okla.  226,  128  Pac 
305;  Shultz  V.  Ritterbusch,  38  Okla. 
478,  134  Pac,  961 ;  and  Muskogee  v. 
Rambo,  40  Okla.  672,  138  P,ac.  567. 

In  the  former  case,  Mr.  Justice 
Garber,  in  delivering  the  opinion  of 
the  court,  says:  **The  evidence  dis- 
closes that  the  defendants  in  error 
stood  by  without  objection  or  pro- 
test when  the  oonsbruction  of  the 
sewer  adjacent  to  their  property  was 
in  progress.  Equity  does  not  look 
with  favor  upon  their  silen(  and  ap- 
proving acquiescence  of  the  per- 
formance of  labor  and  expenditure 
of  money  enhancing  the  value  of 
their  properties,  when  contrasted 
with  their  belligerent  and  warlike 
attitude  exhibited  for  the  first  time 
after  the  full  completion  of  the 
work.  It  was  the  plain  duty  of  the 
defendants  in  error,  upon  the  pub- 
lication of  the  ordinance  creating 
the  sewer  district,  or  when  they  dis- 
covered that  labor  and  money  were 
beitig  expended  in  the  actual  con- 
struction of  the  aewer,  to  vigorously 
object  and  protest  against  it;  then 
was  an  opportune  time  to  test  by 
injunction  or  other  proceedings  the 
legality  of  the  various  steps  being 
tt&ea,  but  no  objection  was  made, 
no  protest  was  filed,  and  not  a  single 
murmur  was  heard  in  the  sewer  dis- 
Irict  from  that  November  morning 
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when  contractor  Plummer  and  his 
workmen,  with  their  picks  and  shov- 
els and  spades,  went  out  to  improve 
the  sanitary  conditions  of  the  dis- 
trict in  which  all  the  defendants  in 
error  were  resident  property  hold- 
ers, to  the  evening  when  the  entire 
work  was  completed  according  to 
contract,  approved  by  the  city  en- 
gineer, and  accepted  by  the  city.  It 
was  not  until  after  the  completion 
of  the  work,  and  when  these  defend- 
ants were  called  upon  to  pay  their 
respective  assessments  for  benefits 
received,  that  it  occurred  to  them 
that  an  injunction  proceeding  was  a 
necessary  and  proper  remedy  to  in- 
voke. Under  such  circumstances 
both  the  law  and  equity  look  with 
approval  upon  the  payment  of  such 
assessments,  especially  when  made 
for  a  public  work  of  this  character." 

In  the  case  of  Eerker  v.  Bocher, 
20  Okla.  729,  95  Pac.  981,  on  the 
same  subject,  Mr,  Chief  Justice  Wil- 
liams says :  "Every  person  as  a 
member  of  a  municipal  community, 
thereby  enjoying  the  incident  bene- 
fits, takes  notice  of  the  accompany- 
ing obligations.  Streets  are  to  be 
laid  out,  graded,  paved,  and  lighted. 
The  constabulary  must  be  main- 
tained to  enforce  peace  and  preserve 
order.  Sewerage  systems  and  water 
supplies  must  be  provided.  No  one 
is  entitled  to  enjoy  these  advan- 
tages, and  to  be  permitted  to  suc- 
cessfully contend  that  the  laws,  or- 
dinances, and  resolutions  undei- 
which  such  benefits  and  advantages 
are  created,  regulated,  and  con- 
trolled are  invalid,  and  thereby  es- 
cape the  resultant  burdens.  The 
citizen  of  the  modern  municipality 
and  property  owner  thereof  take  no- 
tice of  such  necessities.  He  owes  his 
personal  service  to  maintain  order 
and  promote  the  public  good  in  his 
municipality,  just  :  he  owes  to  the 
nation  his  service  to  protect  against 
hostile  encroachments  and  invasion. 
No  man  can  expect  to  have  property 
in  cities,  abutting  on  public 
thoroughfares  and  streets,  without 
bearing  the  burdens  of  special  taxa- 
tion to  maintain  grades,  build  side- 
walks, and  macadamize  and  pave  the 
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streets ;  and  he  acquires  his  proper- 
ty wilii  the  full  knowledge  of  the 
fact  that  the  legislative  power  of  the 
state  can  be  exercised  to  levy  and 
provide  for  an  assessment  or  special 
tax  for  such  improvements."  The 
law  of  the  case  is  stated  in  the  sylla- 
bus as  follows:  "Abutting  property 
owners,  with  knowledge  that  such 
paving  is  being  done  with  the  inten- 
tion of  levying  a  special  tax  upon 
them  for  payment  of  the  same,  and 
permitting  such  improvement  to  be 
done  without  objection  to  the  coun- 
cil, and  knowingly  receiving  the  ben- 
efits, when  afterwards  they  seek  re- 
lief in  equity  to  escape  payment 
therefor,  will  be  deemed  to  have  rati- 
fied the  same,  and  estopped  from 
setting  up  any  irregularity,  except 
when  it  goes  to  the  extent  of  juris- 
diction." 

The  great  weight  of  authority 
leans  toward  a  rather  strict  and 
technical  application  of  the  doctrine 
of  estoppel,  and  is  to  the  effect  that, 
where  there  is  jurisdiction,  one  who 
stands  idly  by  while  a  public  work 
is  being  prosecuted,  with  full  knowl- 
edge, by  himself  or  agent,  that  large 
expenditures  are  being  made  for 
such  public  improvement,  which  will 
benefit  his  property,  or  fails  to  ap- 
pear at  the  proper  time  and  present 
his  objections,  will  not,  after  the 
work  is  completed,  be  afforded  relief 
against  assessments  levied  against 
the  property  benefited  to  pay  for 
such  work,  either  in  courts  of  law 
or  equity.  0*Dea  v.  Mitchell,  144 
Cal.  374,  77  Pac.  1020 ;  Fair  Haven 
&  W.  R.  Co.  v.  New  Haven,  77  Conn. 
667,  60  Atl.  651;  Taylor  v,  Patton, 
160  Ind.  4,  66  N.  E.  91;  Arnold  v. 
Ft.  Dodge,  111  Iowa,  152,  82  N.  W. 
495;  Ritchie  v.  South  Topeka,  38 
Kan.  368,  16  Pac,  332;  Atkinson  v. 
Newton,  169  Mass,  240,  47  N.  E. 
1029;  Nowlen  v.  Benton  Harbor,  134 
Mich.  401,  96  N.  W.  450;  State,  Hil- 
dreth.  Prosecutor,  v.  Rutherford,  62 
N.  J.  L.  501,  20  Atl.  60;  Corry  v. 
Gaynor,  22  Ohio  St.  684;  Clinton  v. 
Portland,  26  Or.  410,  38  Pac.  407; 
Ferry  v.  Tacoma.  34  Wash.  652,  76 
Pac.  277 ;  State  ex  rel.  Schintgen  v. 
La  Crosse,  101  Wis.  208,  77  N.  W. 
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- 167 ;  Treat  v.  Chicago,  64  C.  C.  A. 
645,  130  Fed.  443;  Shepard  v.  Bar- 
ron,  194  U.  S.  653,  48  L.  ed.  1115,  24 
Sup.  Ct.  Rep.  787. 

There  seems  to  be  considerable 
confusion  in  the  authorities  on  the 
question  of  what  constitutes  juris- 
dictional facts.  This  question  is 
discussed  in  1  Elliott,  Roads  & 
Streets,  3d  ed.  §  329,  as  follows: 
"There  is  a  material  difference  be- 
tween proceedings  void  for  want  of 
jurisdiction  and  proceedings  erro- 
neous because  of  a  departure  from 
the  provisions  of  the  statute  or  the 
general  rules  of  law.  Much  confu- 
sion has  been  produced  by  employ- 
ing the  word  'void*  in  a  loose  sense, 
and  incorrectly  assigning  it  a  mean- 
ing equivalent  to  voidable.  The  truth 
is,  sound  principle  requires  that  it 
should  be  held  that  no  judicial  pro- 
ceeding shall  be  deemed  void  where 
there  is  jurisdiction  of  the  subject- 
matter  and  the  person.  Such  pro- 
ceedings may  be  erroneous,  and  may 
be  avoided  by  an  appeal  or  some  oth- 
er direct  attack ;  but,  in  a  just  sense, 
they  are  not  void.  Where  there  is 
jurisdiction  the  judgment  of  the  tri- 
bunal is  not  void,  unless  it  is  one 
which  it  was  clearly  beyond  the  pow- 
er of  the  tribunal  to  render.  Juris- 
diction does  not,  however,  authorize 
a  judgment  clearly  and  wholly  be- 
yond thcpower  of  the  tribunal,  even 
in  courts  of  superior  jurisdiction." 

The  same  author  (§  607),  further 
discussing  the  same  question,  says : 
"We  venture  to  suggest  that  in  some 
of  the  cases  the  courts  have  erred  in 
pronouncing  the  proceedings  abso- 
lutely void,  and  that  in  others, 
where  the  attack  was  direct,  they 
erred  in  doing  more  than  dedaring 
the  proceedings  to  be  erroneous.  If 
proceedings  are  entirely  without  or 
beyond  the  authority  of  the  tribu- 
nal, then  they  are,  of  course,  abso- 
lutely void;  but,  where  they  are  not 
beyond  the  scope  of  the  jurisdiction 
of  the  court,  they  are  simply  void- 
able." 

It  is  true  that  whether  delay  in 
resisting  or  enforcing  assessment 
proceedings  amounts  to  laches  which 
will  prevent  the  relief  sought  de- 
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^ds  largely  upon  the  circumatan- 
^  of  each  case.  2  Page  &  J.  Taxn. 
by  Assessment,  §  1016.  The  in- 
stant case,  however,  seems  to  con- 
tain all  the  elements  essential  for 
the  application  of  that  principle. 
Jndeedf  we  have  found  no  case — and 
none  has  been  called  to  our  attention 
—where  the  application  of  the  rule 
has  been  denied,  where  the  statute 
under  consideration  was  similar  to 
ours,  and  the  facts  substantially  the 
same.  The  preliminary  notice  fixing 
the  time  for  hearing  complaints  and 
objections  was  regular  in  every  re- 
spect This  gave  the  property  own- 
ers notice  of  the  contemplated  ac- 
tion of  the  mayor  and  city  council, 
and  an  opportunity  to  present  in  due 
time  any  complaints  or  objections 
they  may  have  had  to  the  validity 
of  the  proceedings  to  the  city  au- 
thorities, or  the  courts  of  general 
jurisdiction.  Perry  v.  Davis,  18 
Okla.  458,  90  Pac.  866;  Kerker  v. 
Bocher,  supra;  Muskogee  v.  Rambo, 
40  Okla.  672, 138  Pac.  567.  The  rec- 
ord shows,  however,  and  the  court 
below  found,  that  none  of  the  prop- 
erty owners  attempted  to  file  any 
complaint  or  objection,  or  otherwise 
indicated  that  they  were  not  entire- 
ly satisfied  with  the  action  of  the 
city  authorities.  If  they  had  done 
so,  tiie  members  of  the  city  council 
present  at  the  meeting  of  the  coun- 
cil called  for  the  18th  day  of  Janu- 
ary, 1909,  could  have  secured  a  quo- 
rum for  the  purpose  of  hearing  such 
objections  and  complaints  as  the 
parties  might  present,  and  probably 
would  have  done  so.  It  has  been 
held  that,  where  the  statutes  con- 
template the  formal  presentation  of 
objections,  remonstrances,  protests, 
and  the  like,  at  a  certain  stage  of 
the  assessment  proceedings,  and  the 
property  owner  fails  to  make  such  » 
formal  objection  at  the  stage  re- 
(iuired  by  statute,  he  is  precluded 
from  making  such  formal  objection 
at  a  later  stage,  when  the  improve- 
ments have  been  completed,  the 
benefits  secured  to  his  property,  and 
the  assessment  levied.  Field  v.  Bar- 
ber Asphalt  Paving  Co.  (C.  C.)  117 
Fed.  926 ;  Haughawout  v.  Raymond, 
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148  Cal.  311,  83  Pac  53;  Duncan  v. 
Ramish,  142  Cal.  686,  76  Pac.  661; 
Wabash  Eastern  R.  Co.  v.  East  Lake 
Fork  Special  Drainage  Dist.  134  111. 
384,  10  L.R.A.  285,  25  N.  E.  781. 
Other  cases  to  the  same  effect  are 
collected  in  a  note  to  §  1016  of  voL 
2,  Page  &  J.  Taxn.  by  Assessment. 

Whilst  a  great  many  of  the  fore- 
going cases  are  analogous  to  the  case 
at  bar,  the  following  will  probably 
be  found  to  be  more  directly  in 
point:  Dakota  County  v.  Cheney,  22 
Neb.  437,  35  N.  W.  211;  Kellogg  v. 
Ely,  15  Ohio  St.  64;  Prezinger  v. 
Harness,  114  Ind.  491, 16  N.  E.  495; 
McCoy  V.  Able,  131  Ind.  417,  30  N. 
E.  528,  31  N.  E.  453;  Cass  County 
V.  Plotner,  149  Ind.  116,  48  N.  E. 
635 ;  Atwell  v.  Barnes,  109  Mich.  10, 
66  N.  W.  583;  Moore  v.  Mclntyre, 
110  Mich.  237,  68  N.  W.  130. 

Certain  refiections  by  Brinkerhoff , 
Ch.  J.,  who  delivered  the  opinion  in 
Kellogg  V.  Ely,  15  Ohio  St.  64,  in 
relation  to  the  duty  of  property 
owners  in  special  improvement  pro- 
ceedings, may  very  well  be  applied 
to  the  property  owners  in  the  case 
at  bar:  "We  do  not  find  it  necessary 
to  determine  any  one  of  the  many 
questions  made  and  argued  by  coun- 
sel in  the  case  as  to  the  legality  or 
illegality  of  the  proceedings  by 
which  this  ditch  was  established,  be- 
cause, if  we  take  for  granted  all  that 
the  plaintiff  below  claims  in  this  re- 
spect, we  are  of  opinion  that  he  does 
not  make  such  a  case  as  to  entitle 
him  to  a  remedy  by  injunction  at 
the  hands  of  a  court  of  equity.  It 
is  not  for  every  threatened  violation 
of  the  legal  rights  of  a  party  that  a 
court  of  equity  will  intervene  with 
its  preventive  remedy  by  injunction, 
even  in  cases  where  that  remedy 
would  be  efiicient.  A  party  appeal- 
ing to  a  court  of  equity  must  make 
a  case  which  can  commend  itself  to 
the  conscience  of  the  court.  How  is 
it  with  the  case  before  us  made  by 
the  plaintiff  below?  It  is  evident 
enough  that,  when  the  proceedings 
in  the  probate  court,  on  inquiry  of 
damages  claimed  by  him,  were  end- 
ed, the  plaintiff  below  might  have 
proceeded  on  error  to  test  their  le- 
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£aUt7,  and»  if  erroneous,  to  reverse 
them.  And  when  the  final  order  e&- 
'tablisfaing  the  ditch  was  made  by 
the  coun^  commissioners,  he  might 
then  have  proceeded,  on  error  or  by 
appeal,  to  question  their  power  and 
jurisdiction,  and  to  undo  what  may 
have  been  erroneously  done.  And 
these  remedies,  if  they  had  been  re- 
sorted to,  would  have  had  these  im- 
portant recommendations :  That 
whatever  had  been  done  erroneous- 
ly or  without  authority  of  law  would 
have  been  set  aside;  ofiicers  would 
have  been  instructed  as  to  their 
duties,  and  parties  as  to  their 
rights;  and  proceedings,  recom- 
mencing from  the  erroneous  point 
of  departure,  would  have  been  car- 
ried qn  in  strict  conformity  to  law, 
with  all  just  interests  respected,  and 
all  rights  conserved.  But  it  does 
not  appear  that  any  resort  was  had 
to  these  remedies.  Again:  When 
the  different  sections  of  this  ditch 
were  let  to  the  lowest  bidder,  and 
when  the  first  spade  had  been  thrust 
into  the  earth  in  the  execution  of 


the  contracts  then  made,  before  the 
contractors  had  expended  .any 
money,  or  the  laborers  any  sweat, 
then,  if  ever,  the  remedy  by  injunc- 
tion was  open  to  the  plaintiff  below. 
But  then  he  did  not  invoke  it.  It 
does  not  appear  from  the  record  that 
he  ever  warned  the  contractors  or 
laborers  that  he  intended,  for  him- 
self, to  resist  the  collection  of  the 
assessment  which  must  follow  to 
raise  the  money  to  pay  them;  but, 
remaining  inactive  and  silent  until 
his  swamp  lands  were  drained  by  a 
diteh  of  nearly  a  p^^,^ 
mile  m  length,  he 
then,  for  the  first 
time,  asks  the  interposition  of  a 
court  of  equity.  We  think  he  comes 
tooUte." 

For  the  reasons  stated,  the  judg- 
ment of  the  court  below  is  reversed, 
and  the  cause  remanded,  with,  direc- 
tions to  proceed  in  conformity  with 
this  opinion. 

All  the  Justices  concur. 

Petition  for  rehearing  denied, 
March  10, 1914. 
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II.  Waiver  by  express  contract,  636. 

III.  Estoppel  by  deed,  646. 

IV.  Estoppel  by  petitionini;  for  improTe> 

ment: 

a.  Generally,  649. 

b.  Sufficiency  of  petition,  649. 

c.  Validity  of  statute  or  ordinanca, 

651. 

d.  Conformity   of   proceedings  to 

statute  or  ordinance,  654. 

e.  .  Performance  of  work,  658. 

f.  Assessment.  658. 

V.  Estoppel  by  failure  to  resort  to  legal 
remedy : 
A.  Failure  to  object: 

1.  Generally,  662. 

2.  Snflftciency  of  petition,  667. 
S.  Validly  of  statute  or  ordi- 
nance: 

<a)  Generally,  669. 

(b)  Irregularities  in  en- 
actment or  contents 
of  ordinance,  671. 
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tion,  674. 

(b)  Estimate  of  cost,  676. 

(c)  Qualification    of  of- 

ficial, 679. 

(d)  Notice.  681. 

<e)  Contract  for  impTov«- 
ment,  686. 

5.  Performance  of  work,  682. 

6.  Assessment: 

(a)  Generally,  698. 

(b)  Assessment  in  exceas 

of  benefit,  704. 
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of  statutory  provi- 
sion.  706. 

(d)  Disproportionate  as- 

sessment, 706. 

(e)  Improvement   of  no 

benefit,  708. 
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(f )  bttprorement  injarioiu 

to  property,  710. 
ig)  Asaeasment  in  exeeaa 
of  cost  of  inprovo- 
nunt,  712. 

(h)  Auewment  without 

regard  to  benefit 
714. 

(1)  Extra  charges  includ- 
ed hi  asaessment, 
718. 

(i)  Entire   cost   of  im- 

provement on  abut* 
ting  property,  720." 
(k>  Exclusion  of  property 

benefited.  721. 
(1)  Improvement  as  gen* 

eral,  724. 
(m)  Property  condemned 
or  dedicated  for  im- 
-     provement,  724. 
(n)  Boundaries    of  dis- 
trict, 726. 
(o)  Description  of  prop- 
erty assessed,  728. 
(p)  Auessment  by  iostat 
ments,  729. 
ki  Appearing  and  filing  other  ob- 
jections: 
L  Generally,  729. 
2.  Snfficiency  of  petition,  730. 
SL  Validity  of  statute  or  ordi- 
nance, 780. 

4.  Conformity  of  proceedings 

to  statute  or  ordinance, 
780. 

6.  Performance  of  work,  735. 

6.  Assessment,  736. 
«^  FaflnTe  to  pnnae  remedy  within 
time  prescribed  by  stat- 
ute: 

1.  Generally,  737. 

2.  SuflBciency  of  petition,  738. 

3.  Validity  of  statute  or  ordi- 

nance, 740. 
^  Conformity  of  proceedings 
to  statute  or  ordinance 
741. 

5.  Performance  of  work,  748. 

6.  Assessment,  744. 
A  FaHnre  to  appeal: 

1.  Generally,  746. 

2.  Sufficiency  of  petition,  747. 
S.  Validity  of  statute  or  ordi- 
nance, 748. 

I.  Introductorjf, 
The  parpose  of  the  present  annota- 
tk)D  is  to  discuss  the  means  by  which 
u^pwner  whose  property  is  specially 
■BS(isscd  to  pay  the  cost  of  a  street  or 
Kwer  improvement  may  lose  his  right 


V.  d — continued. 

4.  Conformity  of  proceedings 
to  statute  or  onfinance. 
748. 

6.  Performance  of  work,  76l. 
6.  Assessment,  763. 
VL  Estoppel  by  acquiescence  or  aooept> 
ance  of  benefits: 

a.  Generally: 

1.  Suf^iency  of  petition,  757. 

2.  Validity  of  statute  or  ordi- 

nance: 
(a)  Generally,  763. 
<b)  Lack  of  power  in  mu- 
nicipality, 766. 
<c>  Irr^rularity  in  enact- 
ment or  contents  of 
ordinance,  772. 
1    3.  Conformity  of  proceedings 
to  statute  or  ordi- 
nance: 

(a)  Declaration  of  neces- 

sity   or  intention, 

778. 

(b)  Estimate  of  cost,  779. 

(c)  Qualification    of  of- 

ficial, 7S2. 

(d>  Notice,  7S3. 

(e)  Contract  for  improve- 
ment, 786. 
A  Performance  of  work: 

(a)  Owner  estopped,  797. 

<b)  Owner  not  estopped, 
803. 

A  Assessment: 

(a)  Owner  estopped,  808. 

(b)  Owner  not  estopped, 

814. 

b.  Dedicating   land   for  improve- 

ment, 821. 
e.  Consenting    to    or  suggesting 
change  in  work,  822. 

d.  Assigning  contract  for  improv&- 

ment,  826. 

e.  Acting  in  official  capacity,  826. 

f.  Accepting  damages  in  condem- 

nation proceedings,  826. 
Vn.  Estoppel  by  payment  of  assessment:. 

a.  Generally,  827. 

b.  Validity  of  statute  or  ordinance, 

828. 

e.  Conformity  of   proceedings  ts 
statute  or  ordinance,  829. 

d.  Performance  of  work,  832. 

e.  Assessment,  .832. 

to  object  to  the  assessment  for  defects 
and  Irregularities  in  the  proceedings. 
Every  form  of  street  improvement, 
and  ordinary  sewer  improvements 
within  manicipalities,  are  included  in 
the  discussion,  but  the  loss  of  the 
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right  to  object  to  an  assessment  in 
drainage  or  reclamation  proceedings 
is  excluded,  that  subject  being  con- 
sidered in  the  note  to  Geib  v.  Morrison 
Counfy,  post,  839.  Cases  involving  the 
Habilit7  of  a  street  railway  company 
for  a  special  assesunent  are  also  ex- 
clude^ where  sach  liabili^  seems  to 
pertain  distinctively  to  street  rail- 
ways. 

If  any  underlying  principle  can  be 
said  to  govern  the  waiver,  or  the  loss 
by  estoppel,  of  the  right  to  object  to 
an  assessment  for  a  street  or  sewer 
improvement,  it  is  that  a  property 
owner  cannot  ordinarily  waive  or  be- 
come estopped  to  urge  the  invalidity 
of  an  assessment  which  is  void  by  rea- 
son of  an  inherent  defect,  either  of 
jurisdiction  or  of  procedure.  This 
principle^  however,  is  not  universally 
recognized  by  the  courts,  the  decisions 
in  many  cases  being  made  to  depend 
on  entirely  different  principles  or  con- 
siderations. Nor  is  tiie  principle  sim- 
ilarly applied  when  recognized,  the 
courts  being  apparently  not  altogether 
agreed  as  to  when  an  assessment  may 
be  said  to  be  absolutely  void  rather 
than  merely  voidable.  On  account  of 
this  lack  of  harmony  in  the  views  of 
the  courts,  it  has  been  deemed  inad- 
visable to  discuss  the  subject  of  this 
note  primarily  from  the  standpoint  of 
fundamental  rule  or  principle,  or  to 
attempt  primarily  to  classify  the  dis- 
cussion as  between  void  and  voidable 
assessments.  Of  greater  benefit  and 
aid  to  the  reader  has  it  seemed  to  be, 
to  classify  the  treatment  according  to 
the  various  kinds  of  waiver  or  estop- 
pel, and  nnder  each  such  kind  to  clas- 
sify again  according  to  the  particular 
kind  of  alleged  defect  in  the  proceed- 
ing, with  respect  to  which  the  doctrine 
of  waiver  or  estoppel  has  been  in- 
voked. The  treatment  of  the  subject 
in  this  manner  has  permitted  the 
statement,  in  the  various  divisions  and 
subdivisions,  of  such  governing  rules 
as  have  emerged  or  have  been  deduced 
from  the  decisions  pertinent  to  the 
precise  point  nnder  discussion. 

11.  Waiver  Ay  esrpresa  eontroct. 

A  property  owner  may  by  express 
stipulation,  or  agreement  made  to  fur- 


ther the  proposed  scheme,  or  in  con- 
sideration of  delayed  payments  of  the 
tax,  waive  his  right  to  object  to  an  as- 
sessment for  a  street  or  sewer  im- 
provement. Thus,  where  a  property 
owner  signs  a  waiver  of  irregularities 
in  order  to  secure  the  advantage  of 
paying  an  assessmrat  in  instalments, 
he  will  not  be  heard  to  complain  that 
the  assessment  is  excessive  (Evans  v. 
Des  Moines  (1918)  —  Iowa,  — >  169  N. 
W.  336;  North  View  Land  Co.  v.  Cedar 
Rapids  (1918)  —  Iowa,  — ,  169  N.  W. 
644;  Wagoner  v.  La  Grande  (1918)  89 
Or.  192,  178  Pae.  305),  or  that  the 
work  has  been  done  in  an  improper 
manner  and  that  inferior  materials 
have  been  used  (Plagmann  v.  Daven- 
port (1917)  181  Iowa,  1212,  165  N.  W. 
393),  or  that  the  ass^sment  is  indefi- 
nite and  uncertain  ,(Richcreek  v. 
Moorman  (1896)  14  Ind.  App.  370,  42 
N.  £.  943),  or  that  the  city  had  no  ju- 
risdiction over  the  street  (Patterson 
V.  Ashland  (1920)  —  Or.  — ,  1S7  Pac. 
593).  So,  in  Dunkirk  Lbnd  Co.  v. 
Zehner  (1905)  35  Ind.  App.  694,  74 
N.  E.  1099,  it  was  held  that  an  objec- 
tion to  an  assessment  for  a  street  im- 
provement on  the  ground  of  insuf- 
ficiency in  the  description  of  the  prop- 
erty could  not  be  set  up  as  a  defense 
in  an  action  to  enforce  collection, 
where  it  appeared  that  the  objector,  in 
consideration  of  the  privilege  of  pay- 
ment by  instalments,  had  agreed  to 
make  no  objection  '%o  any  illegality  or 
irrcgulhrity."  The  court  said:  "Two 
courses  of  action  were  open  to  it  [the 
objector] ;  one  to  refuse  to  pay  and 
take  advantage  of  'any  illegality  or 
irregularity*  in  the  progression  lead- 
ing up  to  the  assessment  of  its  prop- 
erty; and  the  other  to  waive  the  bene- 
fit of  any  objection  it  might  have  on 
account  of  'any  illegality  or  irregular- 
ity' in  the  proceedings  of  council,  by 
which  its  property  was  so  assessed.  It 
chose  the  latter,  and  by  this  waiver 
and  promise  to  pay  thereby  invited  the 
city  to  issue  bonds  for  the  purpose  of 
raising  money  with  which  to  pay  for 
such  improvement,  and  to  act  further 
ujpon  the  identical  proceeding  which  it 
now  claims  to  be  irregular  and  illegal. 
The  objections  now  urged  against  the 
enforcement  of  the  liens  and  claims  of 
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appelleea  ought  not  to  prevail.  .  .  . 
'When  the  work  is  completed  the  prop- 
er^ ownor  has  his  election  to  refuse 

to  sign  the  agreement  provided  for, 
and  stand  upon  his  common-law 
rights  in  respect  to  contesting  the 
validity  of  the  assessments  made 
against  him,  in  which  case  the  assess- 
ment becomes  due  when  made,  or  he 
may  waive  any  irregularities,  and  se- 
cure the  benefit  of  ten  years*  time  by 
signing  an  agreement  to  that  effect.' 
.  .  .  In  Edward  C.  Jones  Co.  v. 
Periy  (1900)  26  Ind.  App.  554,  57  N. 
£.  583,  this  court  reaffirmed  the  case 
of  Ricbereek  V.  Moorman  (Ind.)  supra, 
when  it  said:  The  assessed  property 
owner  could  not,  after  signing  the 
agreement  contemplated  by  §  4294. 
Bums's  Anno.  Stat.  1894  [Acts  1891, 
p.  323],  be  heard  to  question  the  irreg- 
ularity or  illegality  of  his  assessment,' 
and  held  that  a  promise  to  pay,  incor- 
porated in  a  waiver  such  as  here  filed, 
amounts  to  an  express  contract, 
founded  upon  a  valid  consideration, 
unconditionally  to  pay  the  sum  of 
money  fixed  by  the  assessment,  with- 
out regard  to  any  future  contingency, 
and  'creates  a  personal  liability  upon 
the  part  of  the  property  owner  whose 
property  may  be  assessed  under*  the 
provisions  of  the  statute  here  invoked. 
In  the.  course  of  the  opinion  it  was 
further  said:  'It  is  the  history  of  the 
growth  of  cities  and  towns  that  the 
real  estate  therein  at  times  rapidly  in- 
creases in  value,  &nd  at  other  times 
as  rapidly  decreases  in  value.  The 
lots  and  parcels  of  land  abutting  upon 
&  street  may  be  worth  many  times  the 
amount  of  the  assessments  levied 
upon  them  at  the  time  the  improve- 
ment is  made  and  the  assessment  falls 
due.  and  in  a  short  time  thereafter 
may  be  worth  less  than  the  assess- 
ment; but  the  cost  of  the  improve- 
ment is  fixed;  the  contractor  has  al- 
ready expended  his  money.  If  per- 
mitted to  foreclose  his  statutory  lien 
at  the  time  the  assessment  falls  due, 
he  would  obtain  his  money;  but  the 
owner  of  the  property,  by  an  agree- 
ment which  the  statute  simply  per- 
mits, defers  the  time  of  payment  for 
ten  years.  In  order  to  do  ^is'  he 
agrees  to  pay  the  debt   We  cannot 


hold  that,  after  so  contracting,  he  cai^ 
if  his  property  decreases  in  value  to 
a  point  where  it  is  not  worth  as  much 
as  the  debt,  throw  the  assessed  real 
estate  with  the  resulting  loss  upon 
the  holder  of  the  debt,  and  thus  es- 
cape the  consequences  of  his  own  act.' 
The  reasoning  of  the  court  Just  quoted 
is  applicable  here.  The  purpose  of 
the  waiver  is  to  give  the  property  own- 
er additional  time  to  pay  his  appor- 
tioned part  of  the  cost  of  the  improve- 
ment. The  filing  of  the  waiver  has 
that  effect,  and  the  city  or  contractor 
is  powerless  to  prevent  it.  On  neglect 
or  failure  to  file  such  waiver  within 
twenty  days  after  date  of  the  esti- 
mate, the  contractor  could  have  en- 
forced payment  of  his  debt  under  the 
provisions  of  %  4298,  Bums*s  Anno. 
Stat.  1894,  Acts  1891,  p.  323,  and  in 
attempting  to  compel  payment,  had 
it  appeared  that  his  lien  was  ineffectu- 
al because  of  an  error  in  the  final 
estimate,  called  an  'assessment,'  the 
assessment  could  have  been  immedi- 
ately amended  or  corrected,  and  the 
lien  perfected  and'  enforced  without 
delay,  and  the  attending  risk  of  a  loss 
from  a  decrease  in  the  value  of  the 
property  avoided.  .  .  .  One  of  the 
very  objects  of  the  statute  authorizing 
the  property  owner  to  file  a  waiver  is 
to  cut  off  his  right  to  make  objections, 
such  as  are  here  claimed,  years  after 
the  work  is  done  and  the  improvement 
completed.  To  hold  that  such  waiver 
and  agreement  amount  only  to  a 
promise  to  pay  the  assessment  in  case 
it  is  valid  would  be  contrary  to  the 
wording  of  the  statute,  contrary  to 
every  principle  of  equity  and  fair 
dealing,  and  would  permit  the  prop- 
erty owner  to  take  advantage  of  his 
own  act  and  promise,  which  might  re- 
sult in  great  damage  and  loss  to  the 
party  doing  the  work  and  investing  his 
money  in  the  improvement." 

One  who  signed  an  application  for 
an  extension  of  time  of  payment  and 
to  pay  in  instalments  as  provided  by 
statute,  the  application  containing  an 
express  waiver  of  "all  irregularities 
or  defects,  jurisdictional  or  otherwise, 
in  the  proceedings  to  construct"  the 
pavement  for  which  the  assessment 
was  levied,  is  estopped  to  raise  any 
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objections  to  the  assessment,  either  in 
the  matter  of  authority  on  the  part  of 
the  city  to  levy  the  same,  or  otherwise. 
Patterson  v.  Ashland  (1920)  ~~  Or. 
— ,  187  Fac.  £93.  The  particular- ob- 
jection involved  in  this  case  was  that 
the  street  improved  was  a  county  road, 
not  subject  to  the  jurisdiction  of  the 
city. 

Where  a  property  owner,  after  pro- 
testing against  a  paving  improvement, 
pays  an  instalment  of  the  assessment 
therefor  and  voluntarily  executes  a 
written  contract  to  pay  the  balance, 
he  therein  waives  the  right  thereafter 
to  plead  in  defense  to  his  contract  that 
the  assessment  has  been  declared  in- 
valid by  the  courts.  Floyd  v.  Atlanta 
Bkg.  Co.  (1899)  109  Ga.  778.  35  S.  E. 
172,  wherein  the  court  said:  "As  a 
matter  of  law  he  was  not  liable  to  pay 
the  assessment;  but  although  he  pro- 
tested against  the  paving  of  the  street 
and  tiie  same  was  done  over  his  pro- 
test, yet  when  a  demand  was  made 
upon  him  to  pay  his  proportion  of  the 
assessment  for  the  paving,  he  at  once 
complied  with  the  demand,  and 
elected  to  exercise  the  privilege  given 
him  by  the  act  of  the  legislature,  and 
paid  one  fourth  of  the  amount  as- 
sessed against  him  in  cash  and  gave 
his  written  obligations  to  pay  the  re- 
mainder within  the  three  following 
years.  It  is  true  that  these  agree- 
ments were  made  before  it  had  been 
determined  that  such  assessments  were 
illegal,  but  nevertheless,  in  considera- 
tion of  the  increased  value  of  his 
property  caused  by  the  paving,  for 
which  the  assessments  were  made,  he 
could  make  a  valid  and  binding  con- 
tract to  pay  his  proportion  of  the  cost 
of  the  same.  ...  It  was  perfectly 
competent  for  him  to  waive  the  ille- 
gality in  the  proceedings  takra  to  have 
the  work  done,  and  if,  with  a  knowl- 
edge of  the  irregularity  of  such  pro- 
ceedings, he  nevertheless,  in  consid- 
eration of  the  benefit  to  his  property, 
undertook  and  agreed  to  pay  his  pro- 
portionate part  of  the  expense  of  the 
same,  such  agreement  will  be  held  to 
be  a  valid  and  binding  conb^ct.*' 

It  seems  that  a  written  waiver  of  ob- 
jections to  Irregularities  in  a  street 
improvement,  in  consideration  of  tiie 


privilege  of  paying  the  assessment  in 
instalments,  is  binding  on  the  heirs 
and  grantees  of  the  property  owner. 
Close  V.  Twibell  (1910)  47  Ind.  App. 
290,  92  N.  E.  877. 

Where  property  owners,  in  a  rigned 
agreement,  declare  that  they  waive 
any  illegality  or  irregularity  in  the 
proceedings  in  consideration  of  a  re- 
duction in  the  amount  of  an  assess- 
ment provided  it  is  paid  witiiin  a  cer- 
tain time,  the  fact  that  payment  is  not 
so  made  does  not  establish  a  mutual 
abandonment  of  the  waiver,  when  the 
contractor  has  gone  on  and  completed 
the  work;  and  the  waiver  applies  to 
the  objection  that  several  streets  of 
different  widths  are  included  in  a 
single  proceeding.  Remillard  v.  Blake 
&  B.  Go.  (1916)  169  Cat.  277,  146  Pac. 
634,  Ann.  Gas.  1916D,  451,  wherein  the 
court  said:  "If  the  various  streets,  or. 
rather,  the  portions  thereof  to  be  im- 
proved, are  so  related  that  the  im- 
provement of  them  as  a  whole  may 
fairly  be  deemed  to  be  a  benefit  to  all 
the  property  fronting  upon  such  parts, 
the  council  does  not  exceed  its  juris- 
diction by  treating  the  work  on  the 
several  streets  as  an  entirety,  and  in- 
cluding it  in  a  single  proceeding. 
Whether  one  or  noore  streets  should 
form  a  unit  for  improvements  is  a 
question  committed  primarily  to  t^e 
direction  of  the  council.  No  abnse  of 
discretion  appears  here." 

Where  certain  of  the  petitioners  for 
the  paving  of  a  street  sign  an  agree- 
ment waiving  any  objection  to  the 
assessment  therefor  on  the  ground  of 
a  previous  mistake  in  grading,  ihey 
are  unquestionably  estopped  to  con- 
test the  assessment  on  the  ground 
stated.  Montgomery's  Estate  v.  Pitts- 
burg (1905)  29  Pa.  Super.  CL  312.  In 
that  case  It  also  appeared  that  one  of 
the  abutting  owners,  who  did  not  sign 
the  paving  petition  or  the  waiver 
agreement,  nevertheless,  at  about  the 
same  time,  withdrew  pursuant  to  leave 
of  court  exceptions  previously  filed  by 
her  to  the  assessment  for  grading, 
based  on  the  mistake  made  in  the 
grading  proceedings.  The  court  said 
that  it  might  well  be  doubted  whether 
she  could  consistently  raise  the  same 
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objection  in  defense  of  the  paving  as- 
sessment. 

Landowners  who  petition  for  a 
street  improTenient  to  foe  made  under 
an  cadating  atatate,  and  who,  after  the 
eonviletlon  of  the  work,  sign  an  agree- 
ment stipulating  that  the  improvement 
has  been  "legally  made  and  con- 
structed,'* such  agreement  being  made 
ic'order  to  facilitate  the  sale  of  bonds 
issued  by  the  municipality  to  cover 
the  cost  of  the  improvement,  are  es- 
topped to  plead  the  invalidily  of  the 
statute  as  a  defense  to  the  collection 
of  the  assessments  against  their  prop- 
erty. Shepard  v.  Barron  (1903)  194 
U.  &  553,  48  L.  ed.  1116,  24  Sup.  Ct. 
Rep.  737. 

A  property  owner,  who^  after  the 
adoption  the  common  council  of  a 
resolution  authorizing  a  grading  im- 
provement executes  a  "release  of 
damages,"  is  estopped  to  object  to  the 
assessment  on  the  ground  of  the  ille- 
gality of  the  resolution.  Tacoma  Land 
Co.  V.  Tacoma  (1896)  15  Wash.  133, 
46  Pac.  733.  But  the  fact  that  a  peti- 
tion for  a  street  improvement  con- 
tains a  "waiver  of  damages"  for  injury 
to  the  abutting  property  does  not  estop 
a  petitioner  to  object  to  the  assess- 
ment on  the  ground  that  it  is  in  excess 
of  the  value  of  the  properly.  Louis- 
ville V.  Benedict  (1912)  147  Ky.  391, 
144  S.  W.  43.  So,  an  abutting  owner 
on  a  street  in  a  town  through  which  a 
sewer  is  constructed,  who  enters  the 
sewer  with  his  private  drain  by  license 
from  the  municipal  authorities,  by 
which  he  agrees  to  make  no  claim  for 
damages  on  account  of  the  work,  is  not 
estopped  to  contest  the  validity  of  the 
order  laying  out  the  sewer  under 
which  an  assessment  is  levied  on  him, 
where  the  resolution  of  the  council  is 
so  loosely  worded  as  to  render  the 
location  of  the  sewer  uncertain.  Shee- 
han  V.  Fitchburg  (1881)  131  Mass.  523, 
wherein  the  court  said :  "No  existing 
object  was  to  be  described  or  identi- 
fied, and  the  inquiry  was  whether  the 
vote  had  expressed  with  sufficient, 
clearness  what  was  thereafter  to  be 
done.  As  it  appeared  that  it  had  not  in 
any  way  described  the  length  of  the 
proposed  sewer,  or  the  points  from  and 
to  which  it  was  to  extend.  It  might 


properly  be  ruled,  as  matter  of  law,  to 
be  insufficient.  It  was  not  such  a  case 
as  would  have  been  presented  if  one  of 
the  points  from  or  to  which  the  sewer 
was  to  run  had  been  imperfectly  de- 
scribed, and  had  required  identifica- 
tion. We  are,  therefore,  of  opinion 
that  the  order  of  September  9,  1871,  re- 
lied on  by  the  defendant  as  a  legal  es- 
tablishment of  the  first  three  sewers, 
was  insufficient.  .  .  .  The  plaintiff 
Harrigan  entered  with  his  private 
drain  the  drain  on  Water  street  con- 
structed in  1871  and  1872,  by  license 
from  the  town  clerk,  by  which  he 
agreed  to  make  no  claim  for  damages 
on  account  of  the  work.  It  was  equal- 
ly competent  for  the  city  to  have  made 
it  a  condition  that  he  should,  before 
doing  so,  consent  to  submit  to  the  as- 
sessment which  might  be  laid  upon 
him.  .  ,  .  Not  having  made  this 
one  of  the  terms  of  the  license,  his  ac- 
ceptance of  it  cannot  estop  him  from 
contending  that  it  has  never  been  so 
laid  out  as  to  entitle  the  city  to  lev^^ 
an  assessment  therefor.  The  use  of 
a  structure  made  for  the  public  benefit 
does  not  bind  the  party  so  using  it  to 
pay  an  assessment  therefor,  unless  it 
is  legally  laid,  or  unless  he  has  waived 
his  right  to  object  to  its  legality. 
When  the  license  prescribed  one  claim, 
— ^that  for  damages, — that  he  should 
not  make,  it  is  fairly  to  be  inferred 
that  he  was  left  free  to  make  any  other 
proper  claim  in  relation  thereto." 

It  has  been  held  that  an  objection  to 
assessment  for  opening  a  street,  that 
the  condemnation  proceedings  prior 
-hereto  were  void  because  the  question 
of  damages  was  determined  by  a  jury 
of  eleven  men,  was  waived  where  coun- 
sel representing  the  property  owners 
and  the  city  agreed  to  proceed  with 
eleven  jurors.  Borgman  v.  Detroit 
(1894)  102  Mich.  261,  60  N.  W.  696, 
wherein  the  court  said:  "The  city 
authorities  stood,  in  a  sense,  as  repre- 
sentatives of  the  taxpayer,  and  the 
taxpayer  was  in  court  by  these  repre- 
sentatives. There  is  no  more  reason 
to  qnestion  the  good  faith  of  the  au- 
thorities in  waiving  a  juror  than 
there  would  be  to  charge  collusion  in 
refusing  to  call  all  the  witnesses  ac- 
cessible.   The  two  parties  who  con- 
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trolled   tiie   proceedings  doubtless 

acted  in  perfect  good  faith;  the  city 
authorities  in  behalf  of  all  the  public 
interested,  and  the  property  owners 
in  their  behalf.  It  was  competent  for 
t^e  owners  of  the  land  to  waive  their 
constitutional  right  to  a  trial  by 
jnry.** 

Similarly,  it  has  been  held  that  a 
property  owner  waives  all  irregulari* 

ties  in  proceedings  for  a  reassess- 
ment, where  by  a  stipulation  of  coun- 
sel it  is  agreed  that  such  reassess- 
ment shall  be  made  because  of  a  mis- 
description of  the  property  and  name 
of  the  owner,  and  no  other  reason  is 
assigned.  Texas  BituUthic  Co.  v. 
Henry  (1917)  —  Tex.  Civ.  App.  — , 
197  S.  W.  221. 

In  Metropolitan  Bldg.  Co.  v,  Seattle 
fl916)  92  Wash.  660,  159  Pac.  793,  it 
appeared  that  a  stipulation  was  en- 
tered into  between  a  property  owner 
and  a  city  in  condemnation  proceed- 
ings, which  was  later,  by  the  act  of 
the  parties  in  applying  for  and  grant- 
ing a  reduction  in  a  street  assessment, 
construed  as  imposing  on  the  prop- 
erty owner  the  obligation  to  pay  the 
assessment  in  question.  It  was  held 
that  the  property  owner  was  estopped 
thereafter  to  question  the  validity  of 
the  assessment  as  reduced. 

Where  property  owners  petition  for 
an  improvement,  binding  themselves 
to  pay  the  assessment  therefor,  "irre- 
spective of  the  number  of  owners  of 
property  signing  this  petition,"  they 
are  estopped  from  raising  the  objec- 
tion that  the  statutory  requirement  as 
to  the  number  of  petitioners  has  not 
been  complied  with.  Thornton  v.  Cin- 
dnnati  (1904)  26  Ohio  C.  C.  33. 
wherein  the  court  said:  "It  is  said 
that  three  fourths  of  the  abutting 
front  feet  have  not  joined,  and  hence 
this  improvement  and  assessment  can- 
not have  been  under  §  2272,  Rev.  Stat. 
But  the  signers  of  the  above  petition 
have  expressly  estopped  themselves 
from  making  this  objection,  having 
agreed  with  the  city  and  each  other 
*to  pay  such  assessment,  irrespective 
of  the  number  of  owners  of  property 
signing  the  petition.'  Whether  this 
improvement  was  made  under  §  2272, 
Rev.  Stat.,  or  the  city's  general  pow- 
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ers,  is  all  the  same,  because  ttie-  ob- 
jection here  is  that  assessment  beyond 
the  special  benefits  is  unconstitutional. 
There  is  no  doubt  of  this  constitution- 
al limitation,  but  this  may  be  waived 
by  contract,  or  parties  by  conduct  in 
pais  may  estop  themselves  from  set- 
ting it  i^).  .  .  .  The  petitioa  in  the 
case  at  bar  was  not  needed  to  confer 
jurisdiction  or  power;  its  sole  office 
was  to  avoid  and  surrender  the  consti- 
tutional limitation."  See  to  the  same 
eflfect,  Sexsmith  v.  Smith  (1873)  32 
Wis.  299. 

A  property  owner  who  petitions  for 
an  improvement  and,  as  inducement  to 
favorable  action  thereon,  offers  to 
waive  the  benefit  of  the  statute  limit- 
ing a  special  assessment  against  his 
property  to  26  per  cent  of  its  value, 
cannot  be  heard  to  repudiate  his  un- 
dertaking after  his  petition  has  been 
granted,  and  the  improvement  for 
which  he  has  asked  has  been  made; 
but  where  the  council  does  not  accept 
the  offer  of  the  petitioner,  and  there- 
after proceeds  professedly  and  ex- 
pressly on  its  own  motion  to  exercise 
its  statutory  power  to  make  an  im- 
provement of  that  nature  without 
reference  to  the  request  or  consent  of 
the  persons  interested,  there  is  no 
principle  of  law  or  equity  which  will 
entitle  the_  city  to  set  up  the  offer  or 
waiver  contained  in  the  rejected  peti- 
tion as  an  estoppel  against  the  prop- 
erty owner's  assertion  of  his  statutory 
rights.  Bailey  v.  Des  Moines  (1912) 
158  Iowa,  747,  138  N.  W.  853,  wherein 
the  court  said:  "It  is  true  that  per- 
sons who  have  petitioned  for  street 
improvements  have  quite  frequently 
been  held  estopped  to  contest  the  as- 
sessments thus  resulting  because  of 
irregularity  in  the  preliminary  pro- 
ceedings, and  it  is  not  unreasonable  to 
suppose  that  the  existence  of  this  rule 
was  one  reason  for  the  enactment  re- 
quiring the  city  to  make  of  record  the 
fact  whether  the  work  had  been  or- 
dered upon  petition  therefor,  or  upon 
the  council's  own  motion.  A  petition 
granted  is  one  thing;  a  petition  re- 
jected or  not  acted  upon  is  quite  an- 
other." Somewhat  similarly,  in  Lewis 
V.  Ck>ok  (1910)  67  Wash.  1,  106  Pac 
198,  it  was  held  that  a  property  owner 
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was  not  estopped  to  deny  the  validity 
of  an  assessment  on  his  property  up  to 
the  amoant  of  $6  per  front  foot,  be- 
cause his  predecessor  in  interest  had 
petitioned  the  city  to  make  the  street 
improvement,  agreeing  to  permit  an 
assessment  on  the  property  at  the  rate 
of  f6  per  front  foot  on  certain  condi> 
tiotts  >eing  performed,  where  the  eity 
ordered  and  carried  out  the  improve^ 
ment  without  regard  to  the  conditions 
imposed.    The  court  said:    "It  is 
manifest,  from  a  comparison  of  the 
petition  asking  for  the  improvement 
and  the  ordinances  of  the  city  passed 
authorizing  the  same,  that  the  city, 
when  it  ordered  the  improvement,  paid 
but  little  heed  to  any  of  the  limitations 
contained  in  the  petition,  and  especial- 
ly none  to  those  which  were  intended 
fbr  the  actual  benefit  of  the  petition- 
ers. The  conditions  that  would  benefit 
the  petitioners,  it  will  be  observed,  not 
only  limited  the  amount  of  the  assess- 
ment on  Iota  damaged  in  excess  ef 
benefit  to  $6  per  front  foot,  but  pro- 
vided, in  effect,  that  such  lots  should 
not  be  assessed  any  sum  unless  the 
amounts  that  could  be  assessed  on  lota 
for  actual  benefits  should  not  equal 
the  cost  of  the  improvement.  This 
stipulation  was  entirely  disregarded. 
The  property  in  the  assessment  dis- 
trict was  all  assessed  alike,  without 
distinction  between  that  which  could 
be  lawfully  assessed  for  actual  bene- 
fits and  that  which  could  only  be  as- 
sessed under  the  stipulation.  Wheth- 
er the  property  actually  benefited  was 
assessed  for  the  full  amount  of  the 
benefits  It  received  does  not  appear, 
and  hence  it  does  not  appear  whether 
the  respondents'  property  is  liable  to 
assessment  in  any  sum,  much  less 
does  it  appear  that  it  is  liable  to  an 
assessment  of  $6  per  front  foot  The 
respondents,  therefore,  are  not  es- 
topped from  questioning  tiie  validi^ 
of  the  assessment  on  their  property^ 
by  any  act  of  their  own  or  their  prede- 
cessor in  interebt." 

But  the  signer  of  a  petition  which 
in  effect  waives  the  26  per  cent  statu- 
tory limit  of  assessment  is  estopped 
thereafter  tfr  object  to  an  assessment 
which  exceeds  the  limit;  and  the  same 
is  true  as  to  a  grantee  of  the  petition- 
9  A.L.R.— 41. 


er.  Squier  v.  Cincinnati  (1891)  3 
Ohio  C.  D.  196. 

.  While,  it  is  well  settled  that  prop- 
erly owners  who  sign  a  petition  for  a 
local  improvement,  wherein  they  stip- 
ulate to  waive  exemption  from  assess- 
ment, are  estopped  from  contesting 
the  validly  of  the  assessment  made  on 
their  proper^,  it  is  also  the  rule  that 
such  an  agreement,  like  any  other 
agreemeni;  may  be  abrogated  the 
parties  UiMreto  by  a  subsequent  agree- 
ment. Thus,  in  the  case  of  Re  Patter- 
son (1917)  98  Wash.  334.  167  Fac. 
924,  wherein  it  appeared  that,  after 
signing  such  a  petition,  the  owners 
agreed  with  the  ci^  to  accept  nomi- 
nal damages  in  cimdemnation  pro- 
ceedings in  consideration  of  exemp- 
tion from  assessment,  it  was  held  that 
they  were  not  estopped  by  the  original 
petition  from  objecting  to  the  levy  of 
an  assessment  on  their  property.  See 
to  the  same  effect,  James  v.  Seattle 
(1910)  57  Wash.  818,  106  Pac.  1114; 
Michaelson  v.  Seattle  (1911)  63  Wash. . 
230, 116  Pac  167;  Seattie  School  Dist. 
T.  Seattle  (1911)  68  Waidb  246,  116 
Pac.  17S;  Hapgood  v.  Seattle  (1912) 
69  Wash.  497,  125  Pac.  965;  Richard- 
son v.  Seattle  (1917)  97  Wash.  871, 
166  Pac.  639,  168  Pac.  613. 

So  in  Dempster  v.  Chicago  (1898) 
176  lU.  278,  61  N,  E.  710,  it  was  held 
that  a  landowner  was  not  estopped 
from  enjoining  the  collection  of  a 
special  assessment  for  the  construc- 
tion of  a  sewer  on  a  street  which  did 
not  exist,  where  he  was  induced  to 
withdraw  valid  objections  to  its  con- 
firmation by  an  agreement  entered  in- 
to by  the  municipal  corporation  con- 
structing such  sewer,  to  condemn  the 
right  of  way  over  his  land  for  the 
street,  which  it  did,  but,  after  the 
confirmation  of  the  special  assess- 
ment, vacated  the  condemnation  judg- 
ment and  dismissed  the  proceedings. 
The  court  said:  "While  the  ordinance 
purported  to  give  the  location  of  the 
improvement,  it  was  an  impossible 
one,  because  there  was  nothing 
which  answered  the  description  of  the 
ordinance.  .  .  .  This  assessment 
could  not  be  enforced,  and  by  with- 
drawing their  objections  complain- 
ants,  through   the   agreonent  and 
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representations  of  defendant  or  its 
officials,  lost  a  substantial  right.  The 
law  secures  to  them  as  property  own- 
ers this  important  and  substantial 
risrht  of  objection  to  the  proposed  as- 
seasment,  and  to  a  hearing  of  the 
objection.  This  uttderstendiHg  was 
entered  into  limii^iaants,  so  far 
as  appear!^  in  godd  faith  on  their 
part,  and  after  the  defendant  had 
obtained  all  the  benefits  of  the  agreo' 
ment,  and  had  laid  the  sewer  across 
their  property,  the  ordinance  for  lay- 
ing out  a  street  was  repealed.  This 
conduct,  in  violation  Of  the  agreement, 
wamnta  ttie  infereoice  that,  having 
aeqnired  possession,  there  is  no  inten- 
tion Of  laying  out  a  ^e6t,  but  a 
fraudulent  design  to  disregard  the 
agreement  and  enforce  the  assess- 
ment. The  assessment  is  not  a  tax  in 
the  ordinary  sense,  but  if  it  were,  the 
rule  is  that  a  tax  in  which  the  party  is 
deprived,  by  fraudulent  practices  of 
the  officers,  of  important  rights  which 
the  lew  intends  to  secure  to  him,  may 
be  enjoined.  Cooley,  Taxn.  547.  The 
complainants  have  nO  legal  remedy  to 
recover  compenaatiwa  for  the  land  in? 
eluded  in  the  street,  which  was  aban- 
doned  and  the'  ordihahce  repealed. 
The  locality  which  is  described  in  the 
ordinance  as  a  street  is  not  a  street. 
The  assessment  coald  not  be  enforced 
against  complainants  under  the  ordi- 
nance, and  the  proceeding  is  shown  by 
the  bill  to  be  vitiated  by  fraud,  against 
which  a  court  of  equity  should  give 
relief.  The  bill  showed  good  ground 
for  setting  asid6  the  judgment  of  con- 
firmation and  restoring  th^  parties  to 
their  original  rights  unless  the  agree- 
ment should  be  carried  out  by  the  de- 
fendant." 

A  landowner,  who,  being  desirous 
of  having  a  street  improvement  com-, 
pteted  without  unnecessary  delay,  en- 
tered into  &  written  agreement  with 
the  contractor,  in  which  he  waived  any 
right  of  protest  against  the  perform- 
ance of  the  work  by  the  contractor  or 
against  the  assessment  district,  can- 
not object  to  a  claimed  invalidity  in 
the  resolution  of  intention  or  alleged 
defects  in  the  postings  and  in  the  con- 
tract. Catting  V.  Vaughn  (1920)  — 
Cal.  — ,  187  Pac.  19. 


However,  the  rule  has  been  laid 
down  in  several  cases  that  though  a 
property  owner  signs  an  express 
waiver  of  all  defects  and  irregularities 
in  the  proceedings  and  the  levying 
of  an  assessment,  he  is  not  thereby  es* 
topped  froAi  objecting  to  a  jurisdic- 
tional defect.  Harnwell  v.  White 
(1914)  115  Arfc.  88,  171  S.  W.  108; 
Heft  V.  Payne  (1892)  9T  Cat  108,  SI 
Pac.  844;  Cushing  v.  Bullock  (1910) 
161  Mo.  App.  281.  ISl  S.  W.  713;  Gush- 
ing V.  Branson  (1910)  —  Mo.  App.  — , 
181  S.  W.  946  ;  Cushing  v.  Allen  (19H) 
—  Mo.  App.  — ,  183  S.  W.  1197;  Cuah- 
ing  v.  Phillip  (1911)  —  M*.  App.  — , 
188  S.  W.  1197.  But  see  Patterson  v. 
Ashland  (1920)  ~  Or.  — ,  187  Pac. 
593,  supra. 

Thus,  in  Heft  v.  Payne  (1892)  97 
Cal.  108,  31  Pac.  844,  supra,  an  action 
to  foreclose  a  lien  for  a  street  assesft- 
ment,  it  was  held  that  a  property  own- 
er was  not  estopped  from  d^endin^ 
en  the  ground  that  the  improremMit 
was  not  completed  within  the  time 
specified  in  the  contract,  because  on  a 
previous  assessment  it  appeared  that 
**the  defendant  and  other  lot  owners 
appealed  to  the  city  council  and  filed 
objections;  that  the  latter  appeared 
and  took  part  in  the  hearing  of  the 
objections,  and  expressly  waivad  all 
Objections  which  they  might  have  by 
reason  of  the  failure  of  the  contrac- 
tors to  complete  the  work  within  the 
time  fixed,  or  any  extension  thereof, 
and  stated  that  all  they  wanted  was  a 
completion  of  the  improvement  to  the 
satisfaction  of  the  council,  and  when 
that  was  accomplished  no  further  ob- 
jections would  be  made  and  the  assess- 
ment for  the  work  would  be  paid ;  that 
the  council,  relying  on  the  good  faith 
of  said  representations,  set  aside  the 
assessment  and  warrant,  and  ordered 
further  work  to  be  done;  that  plain- 
tiff, flying  OB  the  good  faith  of  said 
promises,  went  on  and  completed  the 
work  to  the  satisfaction  of  the  proper 
officei^,  and  of  said  council,  and  the 
work  was  by  resolution  accepted,  a 
new  assessment  made,  and  a  warrant 
issued  and  recorded,  donand  for  pay- 
ment made,  etc."  The  court  said:  "It 
IF  contended  that  the  defendant  is 
estopped  by  his  repi^entations  and 
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promise  from  claiming  t^at  the  work 
was  not  done  within  the  time  required. 
Bat  this  is  an  action  purely  to  fore- 
close  a  lien  on  the  land  for  the  cost  of 
a  public  improvement.  There  is  no 
personal  liability,  and  to  sach  pro- 
ceedings the  doctrine  of  estoppel  in 
pais  has  no  application.  ...  If 
there  is  no  lien,  there  can  foe  no  re- 
covery. The  lot  alone  is  liable,  and  if 
there  was  no  lien  at  the  time  it  is 
claimed  a  waiver  was  made,  we  do  not 
see  how  any  could  have  been  created 
by  the  oral  statements  of  the  defend- 
ant." 

Similarly,  in  Gushing  v.  Bullock 
1 1910)  151  Mo.  App.  281,  131  S,  W. 
713,  wherein  it  appeared  that  the 
ordinance  authorizing  a  street  im- 
pnvement  had  been  declared  void,  it 
was  held  that  a  property  owner  who 
signed  a  waiver,  providing  that  if  the 
w<H*k  wM  completed  in  accordance 
with  the  tmiis  and  provisions  of  the 
ordinance  and  contract,  and  to  the  sat- 
isfaction of  the  city  engineer,  she 
would  not  contest  the  validity  of  any 
tax  bills  issued  in  payment  for  the 
woric  i^ainst  her  property,  but  would 
waive  any  and  all  defenses  which 
might  be, made  against  said  tax  bills, 
was  not  thereby  estopped  when  the 
work  was  not  completed  within  the 
time  specified,  although  the  city  coun- 
cil granted  an  extension  of  time. 
The  court  said:  "The  request  relied 
upon  as  a  waiver  was  conditioned 
that  the  contractor  srhould  not  only  go 
ahead  and  'do  the  work/  but  he  was  to 
'complete  the  .same  in  accordance  with 
the  terms  and  provisions*  of  the  con- 
tract, among  which  was  the  imperative 
one  ttiat  the  work  should  be  finished  in 
ninety  di^s.  This  was  made  of  the 
es8«ice  of  the  contract.  It  must  be  as- 
sumed that  Mrs.  Hutton  [the  owner] 
wanted  the  work  done  and  out  of  the 
way  ao  as  not  to  inconvenience  her  or 
embarrass  the  use  of  the  property, 
and  so  she  agreed  that  if  it  was  com- 
pleted in  the  time  agreed  upon,  she 
would  waive  the  illegally  which  had 
appeared  in  the  proceedings.  Plain- 
tiff insists  that  the  contract  of  waiver, 
properly  interpreted,  meant  only  that 
the  work  should  be  done  to  the  satis- 
faction of  the  city  engineer.'  That 


idea  is  not  borne  out  by  either  the 
words  or  evident  meaning  of  the  writ- 
ing. The  work  was  to  be  done  as 
^ecified  in  the  original  contract  be- 
tween the  contractor  and  the  city.  The 
waiver  contract  had  specified  that  the 
work  should  be  done  and  completed 
as  required  by  the  contract  with  the 
city,  and  the  reference  to  the  engineer 
was  not  to  annul  the  terms  of  the  con- 
tract with  the  city,  but  merely  that  he 
should  see  to  it  that  those  terms  were 
performed."  See  to  the  same  effect^ 
Gushing  v.  Branson  (1910)  —  Bfo. 
App.  — ,  131  a  W.  946;  Cashing  v. 
Allen  (1911)  —  Mo.  App.  — ,  133  S.  W. 
1197;  Gushing  v.  Phillip  (1911)  —  Mo. 
App.  — ,  133  S.  1197. 

In  Hamwell  v.  White  (1914)  115 
Ark.  88,  171  S.  W.  108,  an  act^n  to 
recover  the  amount  of  a  special  assess- 
ment for  grading  and  paving  a  street, 
it  appeared  that  the  eommis8ionei:^.8 
report  disclosed  that  the  improve- 
ments could  not  be  made  within  the 
limit  of  20  per  centum  of  the  value  of 
the  real  property  in  the  district, 
whereupon  the  character  of  the  inn 
provement  was  changed,  and  four  dis- 
tricts were  oi^nized,  three  of  them 
for  the  purpose  of  maUng  each  a  por- 
tion of  the  improvement  petitioned  for, 
and  the  fourth  for  making  sidewalks, 
all  on  the  original  petition  asking  for 
the  single  improvement  and  specifying 
it.  The  property  owners  then  signed 
an  agreement  to  pay  the  assessments, 
and  waived  all  irregularities.  It  was 
held,  however,  that  the  defendant,  one 
of  the  signing  owners,  was  not  es- 
topped from  denying  the  validity  of 
the  assessment  on  the  ground  that  the 
proceedings  were  in  violation  of  the 
statute.  The  court  said:  "It  is  con- 
tended, however,  that  appellant  is  es- 
topped to  dispute  the  validity  of  the 
diflferent  improvement  districts  and 
escape  the  payment  of  the  assessment 
levied  therein,  on  account  of  having 
received  the  benefit  of  the  different 
improvements  already  constructed, 
and  because  of  the  instrument  exe- 
cuted by  her  after  the  legality  of  tibe 
districts  was  questioned,  waiving  ftll 
irregularities  in  their  formation  and 
guaranteeing  the  payment  of  all  of 
the  assessments  levied  for  the  con- 
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struction  of  the  different  improve- 
ments. We  do  not  agree  with  this  con- 
tention/ Improvement  districts  are 
creatures  of  the  law,  and  cannot  be 
created  by  consent,  waiver,  estoppel, 
or  sffreement  of  the  property  owners. 
They  are  govMiimental  agencies,  de-. 
riving  their  powers  directly  from  the 
legislature^  and  can  exercise  no  pow- 
ers, perform  no  duties,  nor  incur  any 
liabilities  except  by  authority  con- 
ferred upon  them  expressly  by  stat- 
ute. ....  The  property  owner  has 
the  right  to  rely  upon  the  protection 
afforded  him  by  the  statute,  and  to 
expect  the  organization  of  improve- 
ment districts  in  cities  and  towns  and 
the  levy  and  collection  of  assessments 
a£»in$t  hfs  property  in  accordance 
with  and  as  provided  by  law,  and  he 
is  not  estopped  to  deny  the  validity  of 
any  assessment  against  his  property 
where  the  improvement  diatrict  has 
failed  to  secure  the  power  to  make  the 
levy  by  not  complying  with  the  terms 
of  the  statute  authorizing  its  creation 
a»  in  this  case.  Here  the  defects  com- 
plained of  are  not  mere  irregularities  ' 
in  the  exercise  of  powers  conferred 
upon  the  districts  but  consist  of  fail- 
ure on  the  part  of  tiie  "board  of  im- 
provement to  secure  the  power  to 
make  the  Improvement  through  the 
necessary  prerequisite, — ^the  petition 
of  the  majority  in  value  of  the  prop- 
erty owners  of  the  district, — and  the 
appellant  is  not  estopped  to  challenge 
the  power  of  the  district  and  the 
raiidity  of  the  assessment  becaase 
she  has  stood  passively  by  and  seen 
the  improvement  go  on,  and  paid  all 
prior  assessments  levied  against  her 
property.  Watkins  v.  Griffith  (1894) 
CO  Ark.  344,  27  S.  W.  234.  Those  in- 
terested in  the  collection  of  the  as- 
sessment as  compensation  for  the 
work  done  in  making  the  improve- 
ments cannot  be  said  to  have  relied 
upon  her  acquiescence  in  the  creation 
■of  the  district,  since  they  knew  in 
making  the  contracts  with  the  board 
<of  improvement  that  they  were  deal- 
ing with  a 'governmental  agency  with- 
fSht  powers,  except  as  expressly  con- 
ferred by  statute,  and  whose  author- 
ity they  were  bound  to  know.  Neither 
was  she  estopped  to  deny  the  author- 


ity of  the  district,  nor  the  validity  of 
the  assessments  by  reason  of  the  exe- 
cution of  the  said  waiver  and  guar- 
anty, since  improvement  districts  are 
not  created  nor  liabilities  for  assess- 
ments fixed,  by  estoppel,  as  already 
said." 

An  executor  who  appears  before  the 
board  of  public  works  in  his  individ- 
ual capacity,  and  states  that  he  has  no 
objection  to  certain  assessments  of 
benefits  against  his  lands,  is  not  es- 
topped from  denying  the  validity  of 
an  assessment  against  the  lands  of  his 
decedent.  Pomainville  v.  Grand 
Rapids  (1914)  167  Wis.  384, 147  N.  W. 
877. 

A  stipulation  in  a  contract  for  grad- 
ing a  street,  that  "all  loss  or  damage 
arising  from  the  nature  of  the  work  to 
be  done  under  this  agreement  .  .  . 
shall  be  sustained  by  the  contractor,** 
is  not  void  as.  against  public  policy, 
and  an  objection  to  an  assessment 
thereunder  may  be  waived  by  express 
consent.  Allen  v.  Hance  (1911)  161 
CaL  189.  118  Pac.  627.  In  that  case 
it  was  also  held  that  where  a  prop- 
erty owner  signed  an  express  waiver 
of  her  right  to  object  to  an  asaesa- 
ment,  "if  an  independent  saryey  shall 
demonstrate  that  the  work  ...  is 
constructed  upon  the  grade  estab- 
lished by  the  ordinance  fixing  the 
grade  of  the  street,"  since  the  waiver 
did  not  in  terms  declare  that  a  joint 
independent  survey  should  be  made  at 
the  instance  of  both  parties,  whatever 
may  have  been  her  original  right  to 
participate  in  the  making  of  such  a 
survey,  she  waived  it  by  her  acquies- 
cence in  the  issuance  of  and  the  pay- 
ment of  instalments  on,  the  bond  on 
her  property. 

Where  a  street  improvement  is  peti- 
tioned for,  and  it  is  such  an  improve- 
ment as  the  city  council  may  legiUate 
for  and  have  made,  the  only  question 
of  legality  being  that  touching  the 
right  to  assess  the  cost  back  on  the 
property,  and  the  parties  expressly 
agree  that  it  shall  be  so  assessed,  they 
are  estopped  to  question  the  vididi^ 
of  the  assessment.  Hendrickaon  v. 
Toledo  (1901)  28  Ohio  C.  C.  256.  See 
to  the  same  effect,  Loomis  v.  Uttie 
Falls  (1901)  66  App.  Div.  299^  72  N.  Y. 
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Supp.  774,  affirmed  in  (1903)  176  N. 
Y.  31,  68  N.  E.  106,  wherein  a  property 
owner  was  held  to  be  estopped  to 
object  to  an  assessment  against  him 
in  view  of  the  fact  that  he  had  peti- 
tioned to  have  the  improvement  made, 
and  had  stated  in  the  petition  that  the 
costs  would  be  a  tax  on  the  adjoining 
property,  and  not  on  the  public  So, 
in  Harrisburg  v.  Baptist  (1893)  166 
Pa.  626,  27  Atl.  8,  it  was  held  that  a 
property  holder,  who  petitioned  the 
conneil  of  a  city  to  pave  a  street  and 
to  assesfl  tho  cost  against  abutting 
owners,  was  estopped  to  question  the 
validity  of  the  assessment  on  the 
ground  that  the  paving  was  not  an 
original  paving,  and  therefore  that  the 
abutting  owners  were  not  liable  to 
assessment  therefor.  In  like  manner, 
it  was  held  in  Stoaub  v.  Allegheny 
(1881)  1  Pennyp.  (Pa.)  424,  that  one 
who  remonstrated  against  a  proposed 
change  of  grade  of  a  street,  admitting 
that  the  improvement  would  be  of 
some  local  benefit  to  him  by  making 
the  'inarket  easy  of  access  and  con- 
venient" to  him,  and  that  he  expected 
to  pay  his  quota  of  the  cost,  was  es- 
topp^  to  assert  that  his  property  was 
used  for  farming  purposes,  and,  being 
rural,  was  not  the  subject  of  local 
assessment.  In  Winnebago  Furniture 
Mfg.  Co.  V.  Fond  du  Lac  County  (1902) 
113  Wis.  72,  88  N.  W.  1018,  however,  it 
was  held  that  an  objection  to  an  as- 
sessment for  the  paving  of  a  street  on 
the  ground  that  the  property  owners 
had  already  made  8uch  an  improve- 
ment, and  under  the  statute  could  not 
be  assessed  for  another,  was  not 
waived  by  one  who  signed  a  petition 
fbr  a  particular  kind  of  pavement, 
agreeing  to  pay  his  proportionate 
share  of  the  expense,  where  a  differ- 
ent kind  of  pavement  was  laid  under 
another  petition  which  he  had  not 
signed.  The  court  said:  "This  peti- 
tion, until  acted  on,  of  course,  was  no 
more  than  an  offer,  and  plaintifTs  lia- 
bility thereon  is  tio  be  controlled  by 
the  familiar  rales  of  law  governing 
tiie  question  of  acceptance  and  conse- 
qnent  fastening  of  liability  upon  one 
snaking  an  ofFer  or  a  proposition.  That 
petition  requested  the  paving  of  the 
street  with  cedar  blocks,  and  that  re- 


quest unquestionably  entered  into  and 
became  one  of  the  conditions  upon 
which  was  based  the  offer  to  pay  for 
the  curbing.  The  city  substantially 
repudiated  this  petition,  after  taking 
some  steps  toward  compliance  there- 
with, and  decided  not  to  put  in  block 
pavement,  but  to  put  in  macadam. 
The  council  fully  understood  that  its 
proceeding  was  not  in  compliance 
with  the  petition,  for  it  postponed 
final  action  until  a  new  petition  could 
be  circulated,  calling  for  macadam 
pavement  in  substitution  for  cedar 
block,  which  latter  petition  was  not 
signed  by  the  plaintiff.  Whether,  in 
the  opinion  of  a  court,  the  macadam 
pavement  may  have  been  as  useful  or 
beneficial  to  the  plaintiff,  is  not  a 
.controlling  consideration.  The  plain- 
tiff might,  of  course,  impose  such  con- 
ditions upon  its  offer  as  it  saw  fit. 
One  of  those  conditions  was  the  lay- 
ing of  a  cedar  block  pavement  which, 
for  certain  reasons,  it  seemed  to  think 
would  be  preferable  for  the  con- 
venience of  its  premises,  used  as  a 
manufacturing  plant  Even  if  whim- 
sical, this  condition  it  had  a  right  to 
impose^  and,  having  done  so,  cannot 
be  bound  to  its  offer  save  by  compli- 
ance therewith.  There  was  no-. such 
compliance.  We  cannot,  therefore, 
concur  in  the  conclusion  of  the  cir- 
cuit court  that  by  its  petition  the 
plaintiff  is  either  bound,  '  on  the 
theory  of  contract  to  pay  for  the 
curbing,  or  estopped  to  d6ny  liability 
therefor."  So,  in  Pottsville  v.  Jones 
fl916)  63  Pa.  Super.  Ct.  180.  it  was 
held  that  a  mere  request  by  a  prop- 
erty owner  to  the  city  council.  When 
they  were  about  to  make  a  new  pave- 
ment for  a  street,  that  wood  block  In- 
stead of  vitrified  brick  should  be  uded, 
did  not  estop  him  from  resisting  an 
assessment  therefor,  on  the  ground 
that  a  first  pavement  already  existed, 
which,  linder  the  statute,  exempted 
abutting  property  owners  from  lia- 
bility for  any  subsequent  improve- 
ment. 

Where  one  has  consented  to  the  con- 
struction of  a  sewer  over  a  lot  owned 

by  him,  and  has  stood  by  in  silence,  he 
is  estopped  from  objecting  to  the  as- 
sessment on  the  ground  that  . it  is 
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MsroBS  private  pnoperty.  St  Joseph  v. 
Landis  (1898)  64  Mo.  App.  S16,  where 
the  court  said:  "The  undisputed  evi- 
'  dence  showed  that  one  of  the  sewers 
was  built  across  the  private  lot  of  Dr. 
Schwab  with  his  previous  approval 
And  consent.  He  would  now  be  es- 
topped to  question  the  plaintiff's  right 
to  occupy  his  lot  with  its  sewer  under 
the  facts  and  circumstances  detailed 
in  the  evidence.  As  owner  of  the 
property  he  not  only  consented  to  the 
use  of  it  by  the  city,  but  stood  by  and 
acquiescingly  saw  an  expensive  sewer 
constructed  through  his  lot,  which  be- 
came a  part  of  the  public  sewer  system 
of  the'cil7.  He  testified  at  the  trial 
that  he  consented  to  the  location  of 
the  sewer,  and  that  he  had  not  and 
would  not  object  to  the  use  of  his  lot 
for  that  purpose.  Under  the  well- 
settled  law  of  this  state,  he  would  be 
estopped,  after  this,  from  treating  his 
consent  as  a  nullity  or  maintaining 
ejectment  against  the  city  for  the  re- 
covery oi  the  proper^." 

But  a  landowner  who  has  consented 
to  the  constmctiim  of  a  sewer  across 
his  land,  waiving  any  claim  for  dam- 
ages, is  not  thereby  estopped  from 
questioning  the  amount  of  his  assess- 
ment. McLain's  Appeal  (1920)  — 
Iowa.  — ,  176  N.  W.  817. 

A  distinction  is  to  be  observed  be- 
twera  an  express  waiver  of  the  right 
to  object  to  an  assessment  for  a  street 
or  sewer  improvement  found  in  some 
clause  or  stipulation  in  the  petition 
for  the  improvement,  which  goes  to 
the  very  ground  of  the  objection,  and 
an  ordinary  estoppel  in  pais  arising 
from  the  mere  fact  of  joining  in  the 
petition  to  have  the  work  done.  A  diS' 
cussion  <^  the  latter  question  will  be 
found  infra,  IV. 

^  II/.  EBtoppel  by  deed. 

'  It  has  generally  been  held  that  a 
purchaser  of  real  estate,  who  assumes 
in  hia  deed  of  purchase  the  payment 
of  an  assessment  for  a  street  improve- 
ment as  part  of  the  consideration  or 
purchase  money,  will  be  estopped 
thereafter  to  object  to  the  assess- 
ment.  This  rule  has  been  applied  to 
an  objection  that  the  purchaser  had 
received  no  special  benefit  (Wald- 
schmidt  v.  Bowland  (1906)  27  Ohio  C. 


C.  782) ;  to  an  objection  based  on  the 
defective  construction  of  a  street 
(Gault  v.  Columbus  (1904)  30  OUo 
C.  C.  336) ;  to  an  objection  that  notice 
of  the  meeting  of  the  board  of  equal- 
isation was  insufficient  (Eddy  v. 
Omaha  (1904;)  72  Neb.  560,  101  N.  W. 
25,  102  N.  W.  70,  103  N.  W.  692) ;  to  an 
objection  based  on  want  of  the  stat- 
utory notice  to  owners  to  select  tiie 
materials  to  be  used  in  a  repaving  im- 
provement (ibid.) ;  and  to  an  objec- 
tion that  a  petition  for  repaving  was 
not  signed  by  a  majority  of  the  owners 
of  the  foot  frontage  (ibid.).  In  the 
case  last  cited,  the  court  said:  'The 
purchaser  obtained  the  benefit  of  the 
deduction  from  the  consideration  mon- 
ey of  the  amount  of  the  . eight  imtal- 
ments  of  special  assessments,  by  rea- 
son of  his  agreement  to  pay  the  same. 
He  deprived  his  vendor  of  this  money 
upon  the  promise  that  he  would  pay  it 
to  the  city  of  Omaha  upon  this  specific 
special  assessment.  It  would  be  mani- 
festly ineqaitable  to  allow  him  to  re- 
tain the  money  which  he  promised  his 
grantors  that  he  would  pay,  and  at  the 
same  time  allow  him  to  come  into  a 
court  of  equity  and  ask  it  to  relieve 
him  from  his  acrreement.  As  is  said 
in  Equitable  Trust  Co.  v.  Omaha 
(1908)  69  Nek  342,  96  N.  W.  650:  'It 
anwllant  does  not  luromise  to  pay  the 
taxes  in  qnestion,  what  does  ho  piro- 
pose  to  da  with  the  money  he  has 
withheld  from  the  owner  of  the  land?* 
The  taxes  were  presumptively  valid, 
and  the  owner  of  the  property  was  at 
least  under  moral  obligations  to  pay 
them.  The  facts  in  the  cases  cited  by 
the  appellants  in  their  brief  are  clear- 
ly distinguishable  from  those  in  which 
,the  principle  herein  stated  is  laid 
down.  By  the  agreement  to  pay  the 
specific  assessments,  and  by  obtaining 
the  benefit  of  the  deduction  of  the 
amount  of  the  same  as  a  part  of  the 
eonsidraration  for  the  property,  the  aiH 
pellees  are  estopped  to  maintain  an 
action  to  set  aside  the  apparent  lien  of 
these  special  assessments." 

Similarly,  in  Farwell  v,  Des  Moines 
Bnck  Mfg.  Co.  (1896)  97  Iowa,  286. 
86  L.R.A.  63,  66  N.  W.  176,  it  appeared 
that  the  plaintiff  had  purchased  cer^ 
tain  property,  taking  a  deed  which  eoc- 
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emtod  from  the  covenants  of  war^ 
r«Dty  and  against  encumbrances, 
Uxea,  or  claims  for  curbing  and  pav- 
inf.  The  work  of  curbing  and  paving 
had  b.een  completed  at  the  time  of  pur-> 
chase,  and  the  assessments  were 
levied  subsequently.  It  was  held  that 
the  plaintiff  was  in  no  situation  to 
complain  that  the  imposition  of  tikese 
asseasmants  on  him  and  his  land  would 
woric  a  great  injustice,  since  he  had 
taken  the  land  charged  with  actual 
knowledge  of  the  assessments  by  the 
very  terms  of  his  deed. 

Compare,  however.  State,  Evans, 
Pnseeutor,  v.  Jersey  City  (1872)  35  N. 
J.  L.  881,  wherein  it  i^peared  that  the 
petition  for  the  improvwnent  was  not 
made  by  the  persons  who  were  to  be 
assessed,  and  who  owned  the  lands  in 
front  of  which  the  work  was  done,  as 
provided  by  statute.  Holding  that  the 
validity  of  the  assessments  might  be 
attacked  by  a  purchaser  whose  deed 
recited  tha  encumbrance,  the  court 
said:  "His  knowledge  of  these  claims 
against  the  property,  and  his  assump- 
ti<m  of  the  psyment  in  his  deed  as  part 
ef  the  purchase  money,  are  not  a  waiv- 
er, nor  will  he  be  estopped  thereby  to 
dray  their  validity  in  an  action  be-' 
tween  him  asd  the.  city  and  the  pur- 
chaser  under  the  city.  They  are  not 
parties  to  the  deeds,  nor  to  the  conaid- 
eratimi  of  the  deeds,  and  can  claim  no 
advantage  of  the  recitals  and  cove- 
cants  as  a  waiver  of;  or  an  estoppel  to 
deny  the  legality  of.  these  assessmmts 
and  the  sales  under  them.  .  .  .  The 
principle  fs  the  same  in  case  of  sim- 
ilar encumbrance  or  charge  upon  the 
hmd  claimed  by  third  parties.  By  the 
purchase  of  these  lots  and  his  cove- 
nants, the  prosecutor  assumed  the 
place  of  his  vendor,  and  is  certainly  in 
ao  worse  position  than  he  would  be 
sa  to  third  parUes  who  claimed  to  have 
liens  on  the  land  prior  to  his  title.  He 
may,  therefore^  avail  himself  of  the 
defense  which  Gardner  could  use  to 
defeat  the  assessment,  and  the  sale  un- 
der it" 

The  rule  seems  to  be  otherwise,  how- 
ever, with  respect  to  a  purchaser 
whoee  deed  merely  recites  that  the 
land  is  conveyed  aubjaet  to  encnm- 
hnneei,  or  that  the  purchaser  agrees 


to  pay  special  assessments  against  the 
property.  Thus,  it  has  been  held  that 
a  purchaser  who  takes  land  "subject 
to  encumbrances"  generally  is  not 
thereby  estopped  from  asserting  the 
invalidity  of  a  paving  assessment, 
where  the  proceedings  are  void,  and 
an  action  to  ren^ove  the  cloud  on  the 
title  is  not  barred  by  the  Statute  of 
Limitation.  Batty  v.  Hastings  (1901) 
63  Neb.  26,  88  N.  W.  139,  wherein  the 
court  said:  "Had  they  taken  subject 
to  this  particular  lien,  there  would  be 
ground  for  asserting  an  e^ppel.  But 
'encumbrances'  meant  valid  encum- 
brances, and  tiie  covenants  and  recit- 
als in  their  deeds  did  not  preclude 
them  from  insisting  that  the  assess- 
ment in  question  had  no  legal  standing 
as  a  charge  upon  the  property." 

So,  in  Carter  v.  Cemansky  (1906) 
126  Iowa,  506,  102  N.  W.  4S8,  it  was 
held  that  a  grantee  was  not  estopped 
by  the  failure  ef  his  grantor  to  appear 
before  a  city  council  and  object  to  an 
assessment  on  the  ground  that  the 
grading  done  on  a  street  improvement 
was  unauthorised,  notwithstanding  his 
conveyance  was  made  subject  to  spec- 
ial assessments  and  encumbrances. 
The  court  said:  "The  recital,  *sabiect 
to  all  encumbrances,'  without  men, 
does  not  estop  a  grantee  from  pleading 
the  invalidify  of  any  such  encumbran- 
ces. It  means  no  more  than  'subject  to 
all  valid  encumbrances,'  and  .was  in- 
troduced, no  doubt;  to  avoid  action  for 
breach  of  covenant,  express  or  implied. 
As  the  asseasawnt  was  wholly  invalid, 
neither  plaintiff  nor  any  of  his  grant- 
ors was  required  to  bring  aietion  to  set 
it  aside,  nor  was  he  bound  to  give  no- 
tice of  the  invalidity  thereof  to  any- 
one." 

Likewise,  in  Walsh  v.  Sims  (1901) 
66  Ohio  St.  211,  62  N.  E.  120,  it  ap-. 
peered  that  property  was  purchased  at 
an  administrator's  sale  while  a  street 
improvement  was  in  progress,  but  be- 
fore its  completion,  the  deed  being  de- 
livered prior  to  the  completion  of  the 
work  and  some  three  or  four  months 
prior  to  the  passage  of  the  assessing 
ordinance.  It  was  held  that  the  pur- 
chaser was  not  estopped  from  contest- 
ing the  assessment  on  the  ground  that 
it  was  in  excess  of  special  benefits,  be- 
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cause  of  a  recital  in  the  deed  that  "all 
street  assessments  and  sewer  assess- 
nnents  are  to  be  paid  by  tlie  said  pur- 
chaser and  grantee."  The  court  said: 
^t  is  not  reasonable  to  assume  that 
the  parties  intended  tiiat  any  assess- 
ment should  be  paid  beyond  that 
which  the  city  had  a  lawful  right  to 
make,  and- the  vendee  is  not  here  in- 
sisting upon  any  defense  which  the 
vendor  might  not  himself  have  made. 
The  case  is  different  from  one  where  a 
debt  of  the  vendor  had  existed.  None 
did  exist  against  the  vendor.  A  charge 
was  to  be  made  upon  his  property,  but 
he  had,  as  yet,  received  no  benefit,  and 
no  personal  obligation  had  been  in- 
curred, nor  could  such  debt  be  imposed 
prior  to  the  taking  effect  of  the  assess- 
ing oMinance,  and  at  that  time  the 
vendor  was  not  the  owner  of  the  prop- 
erty. That  the  statute  provides  that 
the  lien  of  the  assessment  shall  at- 
tach from  the  date  of  the  contract  is 
not  of  importance;  it  in  no  way  justi- 
fies an  illegal  assessment,  or  estops 
the  owner  to  make  the  question  after 
the  assessment  ordinance  is  passed." 

Similarly,  in  the  case  of  Re  Pennle 
(1887)  19  Abb.  N.  C.  (N.  Y.)  117,  45 
Hun.  891,  aflirmed  in  (1888)  108  N.  Y. 
864,  16  N.  E.  611,  it  was  held  that 
where  due  notice  of  the  meeting  of  the 
board  of  contract  and  apportionment, 
as  required  by  law,  was  not  given,  a 
property  owner  who  took  subject  to 
the  assessment,  as  stated  in  his  deed 
of  conveyance,  was  not  estopped  there- 
by from  objecting  to  the  validify  of  the 
assessment  The  court  said:  *The 
petitioner  purchased  while  the  work 
was  in  progress,  before  the  assess- 
ment was  made  or  the  amount  whidh  it 
would  be  was  ascertainable.  If  he  had- 
taken  his  title  subsequent  to  the  con- 
firmation of  the  assessment,  and  it  had 
been  made  to  appear  that  he  had  in 
fact  been  indemnified,  or  had  assumed 
the  assessment  and  agreed  to  pay  ft, 
or  had  deducted  the  amount  of  the  as- 
sessment from  the  purchase  price,  he 
might  not,  perhaps,  be  'aggrieved,'  and 
might  be  precluded  from  setting  up 
the  invalidity  of  the  assessment.  But 
I  think  the  true  construction  of  the 
clause  quoted  from  the  petitioner's 
deed  is  that  he  took  Hie  property  sub- 


ject to  such  legal  aasessments  as 

might  be  imposed  upon  it.  Of  these  he 
took  the  risk.  In  other  words  he  as- 
sumed the  place  of  his  vendor,  and  was 
to  pay  such  assessments  as  might 
thereafter  be  made,  and  which,  but 
for  the  transfer,  the  grantor  might  be 
legally  compelled  to  pay,  or  for  which 
the  lot  in  his  hands  would  be  liable." 

In  Waldschmidt  v.  Rowland  (1905) 
27  Ohio  G.  C.  782,  it  was  said  that 
where  the  recital  in  a  deed  does  not 
specify  any  particular  assessment  for 
the  improvement  of  any  particular 
street,  it  cannot  be  said  that  the  as- 
sumption e^ressed  in  the  deed  relates 
to  and  covers  an  assessment  for  a 
street  improvnnent,  ordered  but  not 
assessed  at  t^e  time  of  the  deed,  and 
the  purchaser  is  not  estopped  from 
eonteating  the  assessment  on  the 
ground  of  lack  of  special  braefit. 

Evidently,  the  doctrine  of  estoppel 
by  deed  to  object  to  a  street  improve- 
ment may  apply  as  well  to  a  grantor 
as  to  a  grantee.  Thus,  it  has  been 
held  that  where  the  grading  and  im- 
provement of  a  street  did  not  con- 
form to  the  lines  of  the  old  street,  as 
prayed  for  in  the  petition,  a  proper^ 
owner  who  made  a  conveyance  of  part 
of  her  land  after  the  confirmation  of 
the  assessm^t,.  and  subject  thereto, 
was  estopped  from  objecting  to  the 
variance  in  line  by  her  implied  recoff- 
nitiott  and  acquiescence  in  tdie  mis- 
take. Gillman  v.  Bloomfield  (1901) 
78  N.  J.  L.  67,  73  Atl.  604. 

So,  the  l.essor  of  property,  assessed 
for  an  improvement,  without  regard 
to  value  or  benefits,  under  a  statute 
which  has  been  declared  nnconstita- 
tional,  is  not  estopped  from  objecting 
to  an  assessment  on  this  ground  be- 
cause, under  the  lease,  the  lessee 
agrees  to  pay  all  taxes  and  assess^ 
ments.  Lewis  v.  Symms,  decided  with 
Lewis  V.  Taylor  (1899)  10  Ohio  C.  D. 
206,  18  Ohio  G.  G.  448.  See  also 
Bader  v.  Gineinnati,  P.  &  V.  R.  Col 
decided  with  Lewis  v.  Taylor  (Ohio) 
supra,  wherein  the  same  rule  was  ap- 
plied to  the  grantor  in  a  deed. 

An  objection  to  an  assessment  for 
paving  a  street  on  the  ground  that  it 
has  not  been  dedicated  cannot  be 
made  by  a  property  owner,  where  the 
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street  hw  been  opened  and  used  for 
more  .than  twenty-one  years,  and  his 
deed  calls  for  it  as  a  boundary.  Pep- 
per V.  Philadelphia  (1886)  114  Pa.  96,. 
6  Atl.  899.  See  to  the  same  effect. 
Brown  v.  Philadelphia  (1886)  3  Sad- 
ler (Pa.)  45,  18  W.  N.  C.  256^  6  AtL 
904. 

It  has  been  held  that  A  property 
owner  was  estopped  from  contesting 
the  validity  of  a  sewer  assessment 
on  the  ground  of  inaccuracy  of  de- 
scription in  the  assessment  roll* 
where  it  appeared  that  for  a  number 
of  years  he  had  paid  taxes  on  the 
property  according  to  such  descrip- 
tion, and  had  made  conveyances  of 
hie  land  by  a  reference  thereto. 
Halts  V.  People  (1898)  171  111.  878,  49 
N.  E.  539.  See  to  the  same  effect, 
Harts  V.  People  (1898)  171  lU.  458, 
49  N.  E.  688. 

IF.  Etitappel  fry  peUtionHtg  for  <mpivtw- 

«.  Oenerattif. 

As  tiie  cases  cited  in  this  subdivi- 
sion will  show,  a  petitioner  for  a 
street  or  sewer  improvement  may,  in 
accordance  with  the  general  princi- 
ple of  estoppel  in  pais,  become  es- 
topped by  his  very  act  of  joining  in 
the  petition,  to.  object  to  the  validity 
or  regularity  of  tlie  proceedings.  A 
distinction  is  to  be  observed  between 
an  estoppel  thus  arising,  and  an  ex- 
press waiver  of  the  right  to  object  to 
the  assessment  found  in  some  cUuise 
or  stipulation  in  the  petition,  which 
goes  to  the  very  ground  of  the  objec- 
tion. A  discussion  of  this  latter  ques- 
tion will  be  found  supra,  II.  ■  ■ 

h.  8*ifftelenejf  of  peHUon, 

On  general  principles,  It  would 
seem  that  where  the  petition  of  prop- 
erty holders  forms  the  basis  on  which 
rest  the  entire  proceedings  for  a  lo-' 
cal  Improvement,  such  petition  must 
be  free  from  jurisdictional  defects, 
and  the  petitioners  should  not  be  es- 
topped from  objecting  to  the  result- 
ant assessment  if  the  petition  does 
not  comply  with  the  statutory  require- 
ments. According  to  the  weight  of 
anthority,  therefore,  a  property  owner 
who  has  joined  in  a  petition  for  a 


street  or  sewer  improvement  is  not 
thereby  estopped  from  objecting  to  the 
assessment  on  the  ground  that  the  pe- 
tition was  not  signed  by  the  requisite 
number  of  property,  owners.  Ketchi- 
kan V.  Zimmerman  (1911)  4  Alaska, 
336;  Batty  v.  Hastings  (1901)  63  Neb. 
26,  88  N.  W.  139;  Re  Sharp  (1874)  56 
N.  Y.  267,  15  Am.  Rep.  416;  Tone  v. 
Columbus  (1888)  89  Ohio  St  281,  48 
Am.  Rep.  438;  Andrew  Auditor 
(1897)  5  Ohio  S.  &  C.  P.  Dec  242; 
Strout  V.  Portland  (1894)  26  Or.  294. 
38  Pac.  126.  See  also  Columbus  v. 
Sohl  (1886)  44  Ohio  St.  479.  8  N.  E. 
299.  So,  a  property  owner  whose 
grantor  signed  a  petition  for  an  im- 
provement is  not  thereby  estopped 
from  contesting  the  assessment  on  the 
ground  that  the  common  council  nev- 
er acquired  jurisdiction,  because  the 
petition  was  not  signed  by  a  majority 
of  the  owners  of.  the  frontage,  as  re- 
quired by  law.  Auditor  General  v. 
Woodward  (1916)  191  Mich.  496,  158 
N.  W.  179. 

.  In  the  case  of  Re  Sharp  (1874)  56  N. 
Y.  257, 16  Am.  Rep.  415,  the  court  said : 
"It  is  insisted  by  the  counsel  for  the 
appellant  that  the  petitioner  is  es- 
topped from  denying  the  power  of 
the  board  to  do  the  woric,  by  having 
signed  the  potion  asking  to  have  it 
done.  Upon  principle,  there  is  no 
basis  for  such  an  estoppel.  All  that 
the  petitioner  did  was,  as  a  property 
owner,  to  petition  the  board  to  pro- 
ceed and  repave  the  street  in  the 
mode  desired  by  him,  as  he  lawfully 
might.  He  made  no  representation 
to  the  board  that  the  signers  consti-' 
tuted  a  majority  of  the  owners  of 
property  fronting  on  the  street, 
or  anything  to  that  effect;  he  had  a 
right  to  rely  upon  the  performance  of 
its  duty  by  the  board,  which  was,  upon 
the  presentation  of  the  petition  and 
before  basing  any  action  thereon,  to 
ascertain  whether  the  numbers  who 
had  signed  were  sufficient  to  confer 
jurisdiction  to  act.  Signing  or  pre- 
senting it  was  no  assertion  of  its  suffi- 
ciency in  this  respect.  It  contained 
a  representation  that  the  petitioner 
owned  property  fronting  upon  the 
street,  and  that  he  desired,  in  case  a 
sufficient  number  of  like  owners  united 
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therein  to  constitute  a  majority,  Diat 
the  street  should  be  paved  with  Nich- 
olson pavement.  A  party  is  estopped 
only  when,  by  his  declarations  or  con- 
duct, he  has  induced  anc^ther  to  act 
upon  the  supposed  existence  of  a  fact, 
and  would  be,  in  conseqaence^  injured 
by  showinsr  its  nonexistence.  There 
is  no  such  elen^ent  in  tiiis  case.  The 
conseqnence  of  the  doctrine  contended 
for  wou'ld  be  to  make  the  assessment 
valid  upon  such  owners  as  had  sisrned 
the  petttion,  while  invalid  as  to  all 
others;  leaving  the  former  not  only 
to  pay  their  just  portion  of  the  ex- 
pense, but  to  contribute  as  taxpayers 
to  the  payment  of  the  portions  which 
should  have  been  imposed  upon  those 
who  had  not  signed.  The  principle 
contended  for,  if  generally  applied, 
would  involve  most  mischievous  conse- 
quences. One  signing  a  petition  to 
the  commissioners  of  highways,  to 
lay  out  a  road,  would  be  estopped  from 
showing  that  the  proceedings  based 
thereon  were  not  legal,  and  hence  the 
road  might  be  adjudged  a  legal  hisfh- 
way  as  to  him,  while  it  was  not  as  to 
the  public  generally.  The  cases 
calling  for  Its  application,  It  is  readi- 
ly seen,  would  be  quite  numerous,  and 
the  consequences  would  create  much 
confusion  and  hardship." 

So,  in  Ketchikan  v.  Zimmerman 
(1911)  4  Alaska,  386,  it  was  said: 
"The  position  of  the  plaintiff  in  re- 
spect to  estoppel  would  be  tenable, 
providing  the  defendant  were  com- 
plaining of  some  irregularities  on  the 
part  of  the  common  council;  but  the 
defendant  goes  farther.  He  attacks 
the  jurisdiction  of  the  common  coun- 
cil, and  contends  that  a  sufficiently 
signed  petition  is  a  condition  preced- 
ent to  the  power  of  the  council  to 
levy  any  portion  of  the  expense 
against  the  abutting  owners.  The  po- 
sition taken  by  the  defendant  in  that 
respect  is  sound,  for,  while  one  sign- 
ing such  a  petition  is  estopped  from 
questioning  any  irregularities  in  the 
acts  of  the  common  council  in  carry- 
ing out  the  purpose  of  such  petition, 
yet  he  is  not  estopped  from  question- 
ing the  jurisdiction  of  the  common 
council,  for  all  his  name  to  the  peti- 
tion indicates  is  that  he  is  willing  to 
be  bound,  providing  the  law  is  fol- 


lowed and  a  majority  of  the  omaa  k 
value  sign  tite  same  petition.      .  * 
The  jurisdiction  of  the  common  coua^ 
cH  to  exercise  the  power  of  laying  out 
and  constructing  streets  and  taidng 
any  portion  of  the  expense  thereof  t» 
the  abutting  owners  is  dependent  up- 
on  the  council's  being  petitioned  to  ex- 
ercise such  autboriiy  by  the  abutting 
owners  of  two  thirds  in  value;  and, 
unless  the  petition  in  this  instance 
was  signed  by  the  owners  of  two 
thirds  in  value  of  the  property  abut* 
ting  on  Water  street,  the  common 
council  was  without  authority  to  con- 
struct such  street  and  tax  any  portion 
of  the  expense  thereof  to  t^e  abutting  . 
owners,    it  therefore  fellows,  since ' 
the  existence  of  such  a  petition  is  a 
condition  precedent  to  the  pow«r  ^  \ 
the  cettnnon  council  to  exercise  such ' 
authority,  that  the  defendant  is  not 
estopped  from  questioning  the  suffi- 
ciency of  the  petition  and  -denying  that 
it  contained  a  sufficient  number  of 
signers  of  the  abutting  owners,  for,  in 
the  absence  of  such  petition  suflteirat- 
ly  signed,  the  eonunon  council  was 
without  jurisdiction  to  proceed  to  car- ; 
ry  out  the  desires  of  any  of  the  abut-  "- 
ting  owners,  as  expressed  in  the  peti-  i 
tion." 

Likewise,   in   Strout  v.  Portland 
(1894)  26  Or.  294,  S8  Pac.  126,  the; 
court  said:    "The  plalntiif  who  peti-! 
tioned  the  common  council  to  improve  j 
the  street  did  not  thereby  waive  \M\ 
right  to  have  the  proceedings  conforvj 
to  the  mode  prescribed  in  Uie  chartey*  | 
.    .    .    and  therefore  he  is  not  tth; 
topped  to  question  them.  His  petitie%^ 
fairly  construed,  meant  that  the  com- 
mon council  should  proceed  to  Ihe  inn' 
provemrat  of  said  street  in  the  man- 
n«*  authorized  by  law,  and  he  nem 
consented  to  the  improvement  beinc 
made  in  any  other  mode.  The  oonunaK, 
council  not  having  acquired  juristic 
tion  to  make  said  improvement,  tte 
plaintiffs  have  a  right  to  challenge  iM 
validity  of  its  proceedings." 

In  Batty  v.  Hastings  (1901)  63  N<i^ 
26,  88  N.  W.  139,  it  appeared  that  ^ 
pe,tition  for  the  establishment  of  « 
paving  district  contained  signatnrei 
which  did  not  fully  and  legally  biM 
the  ownfira  of  the  property  purxKirtM 
to  be  affected  thereby,  and  wUdk 
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eovld  aot  be  counted  in  determining 
tie  ntlidity  of  tiie  pMition.  Holding 
thit  ether  petitioners  were  not  es- 
topped  to  ur^  the  invalidity  of  the 
UMSsroent  beceuse  of  the  insuflScient 
petitioB.  the  court  said :  "Those  who 
signed  jc>etition  had  a  rifllit  to  pre* 
nme  that  the  city  would  act  legally. 
It  cannot  say  that  it  relied  on  the 
signatures  of  plaintiffs  to  an  invalid 
petition,  when  plaintiffs  intended  to 
siiB,  and  had  evety  reason  to  suppose 
they  were  signing,  a  valid  petition, 
whidi  woald  not  be  acted  upon  unless 
it  received  the  requisite  number  of 
signatures;  and  had  no  intention  of 
binding  themselves  in  any  other  event. 
They  asked  the  city  to  proceed  law- 
:  fally.  Such  request  does  not  estop 
'  thtttt  fnm  objecting  when  the  city  has 
pneeeded  without  warrant  of  law." 

On  the  other  hand,  in  Bnrlington  v. 
Gilbert  (1871)  31  loiwa,  356,  7  Am. 
Rep.  143,  it  was  held  that  where  prop- 
erty owners  signed  and  presented  a 
petition  to  the  city  council  asking  for 
the  improvement  of  certain  streets, 
iHd  the  council  granted  ttieir  prayer, 
the  petitioMers,  after  their  reqaest  had 
been  complied  with,  could  not  resist 
p^rment  of  the  tax  on  the  ground  that 
two  thirds  of  the  property  owners  had 
not  signed,  as  required  by  law.  The 
eoDft  said:    "Had  the  petition  not 
been  signed  by  the  requisite  number 
of  property  owners,  the  action  of  the 
city  npon  the  petition  might  not  bind 
those  who  had  not  signed  the  petition. 
Ab  to  them,  the  action  of  the  cH^  in 
messing  the  cost  cf  improvement  to 
their  property  might  be  without  au- 
thority and  invalid.  Whether  it  would 
be  80  or  not,  we  do  not  decide.  But 
in  this  case  tiie  defendant  Gilbert, 
sith  forty-eight  others,  signed  and 
presented  the  petition  to  the  city  coun- 
cil, asking  the  improvsment  to  be 
BHde  that  was  made,  and  when  the 
city  soUcitor  reported  that  the  peti- 
titti  was  not  signed  by  a  sufRcient 
Dumber  of  property  owners,  it  was 
taken  by  the  petitioners  and  addition- 
al signatures  obtained,  and  again  pre- 
sented to  the  city  council  for  action 
thereon.    There  is  no  claim  that  the 
defendant  signed  the  petition  with  the 
wieiitaading  Hiat  it  was  to  be  pre- 
sented, and  he  bound  thereby,  on^ 


after  a  sufficient  number  of  property 
owners  had  signed  it.  On  the  other 
hand,  the  record  shows  that  the  pe- 
tition. When  signed' by  defendant  and 
forty-eight  otileH,  was  by  them  pre- 
sented to  the  city  council,  and  that 
if  the  petition  was  not  sufficiently 
signed  be  knew  the  fact.  And  we  are 
of  opinion  that,  after  haying  tiius 
signed  and  presented  the  petition  to 
the  city  council,  thereby  inducing  the 
cily  to  enter  upon  the  improvement 
requested  in  the  petition,  the  defend- 
ant is  estopped  from  objecting  that 
his  petition  was  not  sufficiently  signed. 
The  defendant,  by  his  acts,  consented 
and  agreed  in  writing  that  the  ci^ 
should  make  the  improvement  desig- 
nated in  the  petition,  and  assess  his 
■property  with  its  dne  proportion  of 
the  cost  thereof,  and  he  cannot  be  al- 
lowed to  repudii^  that  agreement  on 
the  ground  that  otiier  parties  should 
have  entered  into  the  same  agreement. 
While  they  may  not  be  bound,  he  is.'' 

Similarly,  in  Doran  v.  Barnes  (1894) 
54  Kan.  238,  38  Pac.  300,  it  was  held 
that  a  petitioner  for  the  paving  of  a 
street  was  estopped  to  allege  that  the 
petition  was  not  signed  by  the  owners 
of  a  majtnrity  of  the  front  feet  abut- 
ting on  the  street,  where  he  had  ample 
opportunity  to  discover  and  call  to  the 
attention  of  the  authorities  the  al- 
leged insafficien<^  of  signatures. 

In  Doppes  v.  Cincinnati  (1898)  16 
Ohio  C.  C.  188.  8  Ohio  C.  D.  786,  it 
was  held  that  the  signers  of  a  petition 
for  a  street  improvement  were  es- 
topped to  deny  that  they  had  the 
number  of  assessable  feet  stated  in 
their  petition.  | 

c.  Taltdity  of  statute  oi'  ordinance.  '' 

According  to  the  weight  of  authori- 
ty, a  property  owner  who  petitions  for 
a  street  improvemmit  cannot,  be  heard 
to  complain  that  the  statute  authoriz- 
ing the  improvement  is  unconstitu- 
tional. Shepard  v.  Barron  (1903)  194 
U.  S.  563,  48  L.  ed.  1115,  24  Sup.  Ct. 
Rep.  737;  Conde  v.  Schenectady 
(1900)  164  N.  Y.  258,  58  N.  E.  130; 
State  ex  rel.  Columbus  v.  Mitchell 
(1877)  31  Ohio  St.  592;  Columbus  v. 
Sohl  (1886)  44  Ohio  St.  479,  8  N.  E. 
299;  Bidwell  v.  Pittsburgh-  a887)  86 
Pa.  412,  27  Am.  Rep.  662;  Person's 
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Appeal  (1880)  96  Pa.  140;  Ebensburg 
v:  Little  (1906)  28  Pa.  Super.  Ct.  469. 
See  also  Crowley  v.  Acadia  Parish 
•■(1915)  138  La.  488,  70  So.  487;  Mur- 
phy V.  Sims  (1905)  27  Ohio  C.  C.  825. 

In  Bidwell  v.  Pittsburgh  (1887)  86 
Pa.  412,  27  Am.  Rep.  662.  supra,  the 
court  said:  "Prior  to  the  presentation 
of  the  petition  of  the  plaintiff  in  er- 
ror, the  city  authorities  had  taken  no 
steps  toward  the  improvement  of  Ells- 
worth avenue.  In  fact,  under  the  act 
they  had  no  power  so  to  do.  The  pow- 
er was  called  into  action  by  the  pe- 
titioners. They  asked  to  have  the 
avenue  brought  under  the  operation  of 
the  act.  They  Toluntarily  asked  for 
the  privilege  of  becoming  subject  to 
all  its  provisions.  They  asked  for  the 
passage  of  the  ordinance  directing  the  - 
wtrk — for  the  assessment  of  their 
lands  according  to  the  frontage  rule, 
in  order  to  pay  the  bonds  to  be  given 
to  raise  money  to  make  the  improve- 
ment. The  authorities  acceded  to  the 
request.  They  altered  their  previous 
position.  They  assumed  the  large  ad- 
ditional indebtedness,  relying  upon 
the  words  and  conduct  of  the  peti- 
tioners. The  latter  declared  they 
would  submit  themselves  to  all  the 
charges  and  responsibilities  imposed 
by  that  act.  They  wilfully  caused 
the  authorities  to  believe  this  as  a 
matter  of  fact.  So  believing,  the  au- 
thorities acted  upon  it.  They  accepted 
the  offer  in  the  terms  in  which  it  was 
made.  The  petitioners  directed  the 
work.  They  i^ceived  and  enjoy  the 
benefits.  To  now  permit  them  to  deny 
■the  truth  or  the  efficacy  of  the  as- 
'surance  given,  and  continued  during 
.the  progress  of  the  work,  would  work 
'a  fraud  on  the  city  which  cannot  be 
sanctioned.  It  is  true  everyone  is  pre- 
sumed to  know  the  law,  and  knowl- 
edge thereof  is  said  to  be  equally  open 
to  all.  Conceding  that  the  city  had 
knowledge  of  the  law,  or  ought  to  have 
had  it,  the  like  legal  presumption  ap- 
plies to  the  plaintiff  in  error,  and  his 
equities  derive  no  strenigth  from  that 
presumption.  The  city  had  no  reason  to 
believe  that  he  would  allege  any  in- 
validity in  the  law  which  he  was  pray- 
ing to  have  extended  over  him.  The 
city  was  misled  not  by  expressive  si- 
lence merely  of  the  plaintiff  in  error, 


but  by  his  decided  and  persistetft  ac- 
tion. .  ...  The  valid  waiver,  of  con- 
stitutional rights,  both  of  person  and 
of  property,  is  of  frequent  occurrence. 
The  Constitution  guarantees  the  right 
of  trial  by  jury  to  one  charged  with 
a  crime,  yet  he  may  waive  that  right 
and  plead  guilty  in  a  case  where  his 
life  will  pay  the  penalty.  So,  his  pri- 
vate property  may  not  be  taken  for  a 
public  highway  without  compensation 
paid  or  secured*  yet  he  may  just  as 
effectively  devest  his  right  by  a  volun- 
tary dedication  to  the  public,  followed 
by  acceptance  and  expenditure.  It  is 
objected  that  inasmuch  as  some  lands 
abutting  on  this  avenue  may  not  be 
held  liable  to  the  specific  tax  for  grad- 
ing and  paving  the  same,  in  conse- 
quence of  the  owners  thereof  not  hav- 
ing subjected  themselves  to  the  appli- 
cation of  an  estoppel,  and  in  that  case 
a  portion  of  the  cost  of  the  improve- 
ment will  fall  on  the  taxpayers  gen- 
erally, of  which  the  plaintiff  in  error  is 
one,  it  would  be  unjust  to  impose  on 
him  this  s()ecial  tax  in  addition  there- 
to. We  are  unable  to  see  any  force 
in  this  objection.  His  own  direct  ac- 
tion has  charged  his  land  with  this 
special  tax.  If  one  of  the  consequen- 
ces of  that  action  has  been  to  throw 
a  portion  of  the  cost  of  the  improve- 
ment on  the  taxpayers  generally,  on 
what  principle  ought  he  to  claim  ex- 
emption ther^rom?  He  has  not  de- 
rived less  benefit  than  they  from  this 
improvement.  No  voluntary  act  of 
theirs  caused  the  expenditure.  Why, 
then,  shall  he  not  bear  his  share  of 
the  obligation  which  his  voluntary  ac- 
tion has  created,  and  not  cast  it  whol- 
ly on  others?  As,  then,  a  portion  of 
any  general  tax  levied  for  this  purpose 
would  justly  fall  on  him,  it  cannot 
furnish  any  ground  for  relievinar  hia 
property  from  the  pasrment  of  the 
special  tax.  If  so  relieved,  his  con- 
duct would  have  the  effect  of  impos- 
ing larger  taxation  on  others,  and  thus 
work  still  greater  injustice." 

In  State  ex  rel.  Columbus  v.  Mitchell 
(1877)  31  Ohio  St.  692,  it  was  said: 
"We  deem  it  unnecessary  to  undertake 
to  recite  all  the  steps  that  have  been 
taken  in  making  the  improvement.  It 
is  sufficient  to  say  that  the  defmdants, 
and  the  other  abutting  lot  owners  who 
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have  co-operated  with  them,  have 
caused  the  improvement  to  be  com- 
pleted. In  doing  the  work  a  large  in- 
debtedness has  been  incurred,  for 
vhich  the  bonds  of  the  city  have  been 
issued  and  n^otiated  in  accordance 
with  the  provisions  of  the  act.  Alt 
this  has  been  done  with  full  knowl? 
edge  that  the  only  provision  made  for 
paying  such  indebtedness  was  by  as- 
sessment on  th«  abutting  property. 
Under  these  circumstances,  we  are  of 
opinion  that  the  defendants,  and  those 
who  have  participated  with  them  in 
causing  the  improvement  to  be  made, 
are  estopped  from  denying  the  validity 
of  Okt  assessment.  Having  voluntari- 
ly availed  themselves  of  the  provisions 
of  the  act  to  create  an  indebtedness 
for  the  benefit  of  their  property,  good 
faith  requires  that  they  should  be  thus 
estopped.  The  principles  of  estoppel 
apply  where  the  proceedings  are  ques- 
tioned on  the  ground  of  the  uncon- 
stitationality  of  the  statute  under 
which  th^  are  had,  as.  well  as  where 
they  are  sought  to  be  impeached  on 
other  grounds.  .  .  .  Hence,  not- 
withstanding the  unconstitutionality 
of  the  act,  the  rights  of  third  parties 
have  so  intervened  that  it  is  the  duty 
of  the  commissioner  to  complete  the 
apportionment  of  the  assessment  in 
accordance  with  the  terms  of  the  act." 

In  Ebensburg  v.  Little  (1905)  28  Pa, 
Super.  Ct.  469,  the  court  said:  "If  the 
petitioners  had  desired  to  have  the  im- 
provement made  upon  the  basis  of  li- 
ability according  to  benefits,  they 
might  have  proceeded  under  the  Act 
of  May  16,  1891,  P.  L.  75,  under  which, 
if  property  was  to  be  assessed  for  ben- 
efits, every  element  arising  out  of  the 
character  and  peculiarities  of  the 
street  and  the  nature  and  situation  of 
the  property  could  properly  be  consid- 
ered, and  every  person  assessed  could 
have  had  the  privilege  of  a  jury  trial. 
The  petitioners  saw  fit  to  invoke  the 
provisions  of  the  Act  of  April  23,  1889, 
P.  L.  44,  under  which  they  were  cer- 
tain to  escape  liability  for  one  third 
of  the  cost  of  the  improvement,  which 
must  be  paid  by  the  borough,  and 
which  specifically  provides  for  the 
manner  in  which  the  other  two  thirds 
shall  be  collected,  *by  an  equal  assess- 
ment on  the  feet  front  bounding  or 


abutting'  on  the  part  of  the  street  pro- 
posed to  be  paved.-  This  was  an  elec* 
tion  by  the  petitioners  to  proceed  under 
the  Act  of  1889,  and  that  the  as- 
sessment upon  the  properties,  whei> 
made,  should  be  in  accordance  with 
the  terms  of  that  statute,  and  vested 
the  borough  authorities  with  juris- 
diction to  order  the  improvement  to  be 
made,  and  assess  two  thirds  of  th^ 
cost  thereof  upon  the  abutting  prop- 
erly, according  to  the  foot-front  rule, 

.  .  ,  The  defendant,  having  signed 
the  petition  which  clearly  meant  that 
one  third  of  the  cost  of  the  improve^ 
ment  should  be  paid  by  the  borough 
and  the  othttr  two  thirds  by  assess* 
ments  upon  abutting  property,  ac- 
cording to  frontage  upon  the  Improv-. 
ment,  as  authorized  by  ^e  Act  of 
April  23,  1889,  and  said  petition  hav- 
ing induced  the  municipal  action  and 
the  expenditure  of  the  money  of  the 
borough,  is  estopped  to  assert  either 
that  the  act  is  unconstitutional,  or 
that  the  mode  of  assessment  thus 
adopted  is  invalid^*' 

On  the  other  hand,  it  has  been  held 
that  in  an  action  for  the  sale  of  lands 
assessed  for  taxes,  the  owners  of  the 
lands  who  had  joined  in  the  petition 
for  the  improvement  were  not  there-* 
by  estopped  to  deny  their  liability,  on 
the  ground  that  t^e  statute  governins 
the  proceedinfi^  had  been  declared  un-t 
constitutional.  Auditor  General  v. 
Johns  (iai6)  19Q  Mich,  6Q1,  15^ 
N.  W.  76.  So,  in  Perkinson  ■  v> 
Hoolan  (1904)'  182  Mo.  189,  81  vS. 
W.  408,  it  was  held  that  a  peti4 
tioner  for  a  paving  improvement  wa^l 
not  estopped  to  deny  the  validity  o$ 
the  improvement  ordinance  which  was 
adopted  in  accordance  with  the  pnK 
visions  of  an  unconstitutional  stat- 
ute. The  court  said :  "It  seems  to  us 
that  it  would  be  carrying  the  doctrine 
of  estoppel  to  an  unwarranted  extent, 
to  hold  that  because  a  proper^  owner 
petitions  the  proper  authorities  of  a 
municipality  to  pass  some  ordinance 
of  a  public  character  which  it  has  no 
authority  to  pass,  but  which  it  does 
pass,  and  which  is  beneficial  to  him» 
he  would  be  estopped  to  deny  the  valid- 
ity of  such  an  ordinance.  Most  cer<- 
tainly  this  could  not  be  so  under  any 
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circumstances,  unless  the  party  doing 
the  work  acted  upon  the  faith  of  the 
petition,  and  in  the  case  at  bar  the 
plaintiff  had  never  seen  the  petition  un- 
til he  had  entered  into  the  contract 
with  the  city  for  the  worlc,  and  could 
not  therefore,  have  relied  upon  the 
petition  in  contracting  for  the  work." 
Likewise,  in  Lyon  t.  Tonawanda 
(1889)  98  Fed.  361,  it  was  held  that 
an  owner  of  property  acquired  by  the 
foreclosure  of  a  mortgage  was  not 
estopped,  in  a  suit  to  restrain  the  col- 
lection of  an  assessment  for  a  street 
improvement,  from  denying  the  validi- 
ty of  a  statute  providing  for  the  front- 
foot  rule  method  of  assessment,  be- 
cause a  prior  owner  had  joined  in  a 
petition  for  the  improvement.  That 
case  was  reversed  in  (1901)  181  U.  S. 
389,  45  L.  ed.  908,  21  Sup.  Ct  Rep. 
609,  on  the  ground  that  the  statute 
in  question  was  not  unconstitutional. 

In  State,  Wakeman,  Prosecutor,  v. 
Jersey  City  (1872)  36  N.  J.  L.  466, 
wherein  it  appeared  that  a  property 
owner  was  one  of  the  petitioners  for 
the  grading  of  a  street,  and  the  or- 
dinance exceeded  the  petition  by  in- 
cluding paving,  it  was  hel4  that  the 
entire  proceeding  would  not  be  de- 
clared veld,  but  apparently  because 
of  the  estoppel  of  the  property  owner 
by  signing  the  petition,  and  especially 
because  of  his  laches,  the  assessment 
against  him  would  merely  be  reduced 
by  so  much  as  would  equal  the  cost 
of  the  paving. 

A  property  owner  who  signs  a  peti- 
ition  for  a  grading  improvement,  after 
the  adoption  by  the  common  council 
■of  a  resolution  authorizing  the  same, 
i$  estoijped  to  object  to  the  assessment 
because  of  the  tUegali^  of  the  resolu- 
tion. Tacoma  Land  Co.  y.  Tacoma 
(1896)  15  Wash.  133,  46  Psc.  733. 

A  property  owner's  complaint  to  a 
constable  of  the  bad  condition  of  a 
street  ia  not  "equivalent  to  petition- 
ing t^e  corporate  officers  to  grade  it 
and  pave  it  with  brick,"  and  he  is 
not  estopped,  on  the  theory  that  he  has 
induced  the  public  authorities  to  make 
the  improvement,  to  assert  the  invalid- 
ity of  the  ordinance  providing  for  the 
improvement.  Re  Q  u  een  Street 
(1901)  18  Pa.  Super.  Ct.  241. 


d.  Conformi^  of  proeeedings  to  atatut^ 
«r  ordinance. 

According  to  the  view  taken  in  most 
cases,  a  property  owner  who  has  peti- 
tioned for  a  street  improvement  is  not 
thereby  estopped  to  deny  the  validity 
of  the  assessment  on  the  ground  that 
the  requirements  of  the  governing 
statute  or  ordinance  have  not  been 
complied- with.  Thus,  where  a  statute 
relating  to  a  street  iraprovemeDt 
requires,  as  a  preliminary  to  any  pro- 
ceeding thereunder,  that  the  city  au- 
thorities "shall  determine  the  pro- 
posed work  to  be  consistent  with  the 
public  good."  and  no  such  inreliminary 
determination  is  made,  a  proper^ 
owner  is  not  estopped  to  assert  the  in- 
validity of  the  proceedings,  because  be 
signed  a  petition  asking  for  the  im- 
provement. Baltimore  v.  Porter 
(1862)  18  Md.  284,  79  Am.  Dec.  686^ 
wherein  the  court  said:  "The  princi- 
ple of  estoppel  has  no  application  to 
the  case.  The  law  requires  the  appli- 
cation of  the  owners  of  a  majori^  <rf 
the  fOet  of  property  fronting  on  the ' 
avenue,  before  any  steps  can  be  taken 
by  the  corporation  to  have  it  graded; 
but,  because  the  appellee  baa  signed ; 
such  an  application,  it  surely  cannot 
be  successfully  maintained  that  he  as- 
sented that  the  work  should  be  done 
in  any  other  way  than  the  law  re- 
quires, or,  if  he  had  so  assented,  ttat ; 
such  assent  could  confer  any  power 
upon  the  city  commissioner  not  poa- 
eessed  by  him  under  the  laws  and  o^ 
dinances  of  the  city." 

Similarly,  where  a  city  charter  pro- ; 
vides  that  when  the  mayor  and  eitr 
council  shall  deem  it  necessary  te 
grade  any  street,  alley,  etc.,  within  the 
limits  of  a  city,  for  which  a  special 
tax  shall  be  levied,  they  shall,  by  reso- 
lution, declare  the  work  and  improve- 
ment to  be  necessary  and  publish  sacb 
resolution  for  a  certain  number  of 
days,  giving  property  owners  oppor- 
tunity to  protest  against  the  improve- 
ment, an  assessment  made  for  an  im- 
provement without  these  formalities 
is  void  and  an  owner  is  not  estoppel 
from  asserting  its  invalidity  becaiue 
of  his  joining  in  a  petition  for  the  int* 
provement.  McLauren  v.  Grand  Foi 
(1889)  6  Dak.  897,  48  N.  W.  71< 
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tvhereiu  the  court  said:  "The  law- 
making body  evidently  inte&ded  that 
before  the  mayor  and  council  ottered 
upon  making  improvements  on  behalf 
of  the  city,  for  the  expense  of  which 
private  property  was  to  be  burdened, 
tke  neeessi^  therefor  should  be  con- 
sidered and  determined  by  thtm  in 
their  official  capacity,  and  the  evi- 
dence preserved  by  proper  records. 
This  is  an  important  provision,  pre- 
scribing the  preliminary  steps  neces- 
sary when  it  proposed  to  make  pub- 
lic improvements,  and,  if  disregarded 
or  omitted,  all  subsequent  proceedings 
are  invalid,  and  of  no  effect.  ,  .  . 
Nor  are  the  plaintiffs  estopped  from 
taking  advantage  of  the  invalidity  of 
the  tax  certificates,  or  the  illegality 
of  the  proceedings.  They. did  not,,  by 
merely  petitioning  the  council  to 
^rade  the  street,  waive  the  rights 
which  they  had  under  the  statute; 
they  did  not  assume  to  do  so  in  t^eir 
petition;  they  asked  simply  that  the 
street  be  graded.  It  is  not  to  be  pre- 
sumed that  by  such  request  they  in- 
tended that  such  improvement  should 
be  made  without  reference  to  the  pro- 
vision of  the  law  under  which  it  could 
only  be  made  legally.  On  the  contrary, 
the  presumption,  if  any  could  be  in- 
dulfl^  in  or  was  necessary,  would  be 
that  the  defendants  should  take  such 
pToeoedings  as  were  necessary  under 
the  law  to  be  done  for  the  grading  of 
the  street,  not  that  the  law  be  disre- 
ssrded." 

Likewise,  in  Joyce  v.  Barron  (1902) 
67  Ohio  St.  264.  66  N.  E.  1001,  a  suit 
to  «goin  the  collection  of  an  assess- 
Bwat,  the  fact  that  the  plaintiff's  pred- 
ecessor in  title  signed  a  petition  for 
the  improvem«Bt  was  held  net  to  es- 
top the  plaintiff  to  object  to  the  as- 
sessment on  the  ground  that  she  had 
not  received  notice  of  the  proposed  im- 
provement. The  court  said:  "This  is 
not  tenable,  for  the  reason  that  the 
signing  of  a  petition  does  not  waive 
either  notice  or  the  right  to  damages, 
anless  expressly  so  stated,  and  no  such 
vaiver  is  found  in  the  petiiaon  in  this 
cue.  The  owner  may  sign  a  petition, 
And  the  resolution  may  never  be 
P&ssed  by  council,  or  may  be  passed 
umy  months  after  the  petition  is  pre- 
sented.   There  is,  therefore,  no  cer- 


tainty when  ^e  resolution  will  be 
passed,  and  when  the  time  for  mak- 
ing a  claim  for  damages  will  expire. 
The  statute  makes  no  exception  as  to 
notice  by  reason  of  the  owner  having 
signed  the  petition,  and  the  courts 
should  not  ingraft  upon  it  such  ex- 
ception." 

So,  where  a  city  charter  provides 
that^  when  the  council  shall  have  de- 
termined to  make  a  street  improve- 
ment^ "the  engineer  shall  make  an  im- 
mediate report  of  the  probable  cost  of 
such  work,  and  at  the  same  time  give 
the  names  of  those  owning  property 
on  either  side  of  the  street,  and  the 
number  of  front  feet  of  each  party," 
the  engineer's  report  is  a  condition 
precedent  to  jurisdiction,  and  prop- 
erty owners  who  have  petitioned  for 
the  improvement  axe  not  estopped 
thereby  to  deny  the  validity  of  an  as- 
sessment because  of  the  failure  of  the 
engineer  to  make  a  report.  Dallas  v. 
Allison  (1895)  10  Tsl  Civ.  App.  28, 
80  S.  W.  1128,  wherein  the  court  said: 
"It  is  claimed  by  appellant's  counsel 
in  his  able  and  exhaustive  presenta- 
tion of  the  case  that  appellees,  hav- 
ing petitioned  the  city  to  have  tiie 
work  done,  and  having  stood  by  and 
seen  it  done,  are  estopped  from  deny- 
ing the  validity  of  the  assessment  or 
to  pay  for  it.  If  appellees  petitioned 
for  the  improvement  to  be  made  and 
knew  that  it  was  being  done,  they  are 
not  therein  estopped.  It  is  not 
claimed  Uiat  they  petitioned  to  have 
it  done  otherwise  than  in  a  legal  man- 
ner, or  expected  to  be  assessed  other- 
wise than  as  the  law  then  provided. 

.  .  .  We  do  not  find,  therefore, 
that  any  principle  of  estoppel  will  pre- 
clude the  complainants  from  the  relief 
prayed."  See  to  the  same  effect,  Dal- 
las V.  Atkins  (1895)  —  Tex.  Civ.  App. 
— ,  82  S.  W.  780;  Ardrey  v.  Dallas 
(1896)  13  Tex.  Civ.  App.  442,  36  S. 
W.  726;  Alford  v.  Dallas  (1896)  — 
Tex.  Civ.  App.  — ,  35  S.  W.  816. 

A  petitioner  for  a  paving  improve- 
ment is  not  estopped  by  his  signature 
from  attacking  the  contract  entered 
into  between  the  city  and  the  con- 
tractor, on  the  ground  that  it  does  not 
comply  with  the  statutory  require- 
ments. Harrisburg  v.  Shepler  (1898) 
7  Pa.  Super.  Gt  491,  affirmed  in  (1899) 
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190  Pa.  374.  42  Atl.  893,  wherein  the 
court  said:  "It  was  argued  for  the 
plaintiff,  although  not  with  much  ur- 
gency, that  the  defendant  is  estopped 
from  contesting  the  assessment  be- 
cause he  petitioned  councils  to  do  the 
work.  It  ia  true  that  he  signed  such 
a  petition,  and  no  doubt  his  si^rnature 
would  estop  him  from  denying  that 
the  work  ought  to  have  been  done, 
or  from  making  certain  other  de- 
fenses; but  it  seems  to  us  equally  in- 
contestable that  his  signature  does  not 
estop  him  from  insisting  that  the  work 
must  be  done  in  the  manner  provided 
by  law.  He  had  no  power  over  the  proc- 
ess of  passing  the  ordinance  or  of 
executing  the  contract.  This  was  en- 
tirely within  the  hands  of  councils. 
The  statute  describes  the  prerequi- 
sites of  an  instrument  that  shall  take 
effect  as  a  binding  obligation,  and  he 
had  a  legal  right  to  suppose  that  these 
would  be  observed." 

A-  property  owner  who  has  signed  a 
petition  for  an  improvement  is  not 
estopped  to  eontest  the  validity  of 
the  assessment  on  the  ground  that  the 
selection  of  a  patented  pavement  ex- 
cluded competition  in  the  bidding, 
^etnpte  Portland  -(191S)  77  Or.  669, 
161  Pac.  724. 

And  where  no  notice  of  the  sitting 
of  a  board  of  equalization  is  published 
as  required  by  law,  a  property  owner 
who  has  signed  the  petition  for  the  im- 
provement is  not  thereby  estopped 
from  objecting  to  the  assessment. 
Wafceley  v.  Omaha  (1899)  58  Neb. 
"245,  7i  N.  W>  611.  See  to  the-samfe 
^ffflit-^rilit' V;-Bkfliht)lMitfW  <1899) 
68  Neb.  839,  80  N.  W.  45.      -  - 

On  the  other  hand,  it  has  been  held 
that,  after  one  has  signed  a  petition 
for  an  improvement  which  can  be  paid 
for  only  by  means  of  an  assessment 
on  contiguous  propertyj  he  and  his 
grantees  are  estopped  from  contesting 
the  validity  of  the  assessment  on  the 
ground  that  the  provisions  of  the 
charter  and  of  the  ordinances  relating 
to  street  improvements  were  not  pur- 
sued with  sufficient  strictness,  es- 
pecially after  the  work  has  been  com- 
pleted and  accepted  by  the  proper  au- 
thorities. Seattle  v.  Hill  (1900)  23 
Wash.  92,  e2  Pac.  446.  See  to  the 
same  effect,  Aberdeen  v.  Lucas  (1906) 


37  Wash.  190,  79  Pac.  632,  wherein  the 
court  said:  "The  appellants,  having 
petitioned  for  the  improvement,  are 
estopped  from  now  questioning  the 
validity  of  the  proceedings  or  the  as- 
sessment, unless  It  be  that  the  city 
council  never  had  any  jurisdiction  of 
the  proceedings,  or  so  far  departed 
from  established  methods  as  to  oust 
it  of  jurisdiction.** 

It  has  also  been  held  that  a  defect 
in  the  publication  of  the  notice  of 
hearing  on  the  resolution  of  necessity 
for  a  public  improvement  would  not 
defeat  the  assessment  against  the 
abutting  property  of  those  who  signed 
the  petition  for  the  improvement,  or 
filed  objections  thereto  prior  to  the 
date  set  for  the  hearing.'  Gilchrest  & 
Co.  V.  Des  Moines  (1911)  —  lowa^  — , 
131  N.  W.  776,  wherein  the  court  said: 
**The  notice,  as  it  included  the  contents 
of  the  resolution,  was  sufficient  in 
form,  but  as  it  was  published  in  but 
three  issues  of  the  newspaper,  when 
four  publications  were  exacted,  the 
statute  was  not  complied  with,  and  but 
for  the  plea  of  waiver  and  estoppel,  the 
order  directing  the  improvement  must 
have  been  declared  unauthorized.  The 
sole  object  of  this  notice  is  to  apprise 
the  owners  of  property  abutting  on  the 
improvement,  in  order  to  afford  them 
an  opportunity  to  present  their  objec- 
tions to  making  the  improvement,  pre- 
vious to  definite  action  by  the  council. 
If  abutting  owners  have  petitioned  for 
.such  improvement,  and  it  is  ordered 
in  pursuance  of  such  petition,  or  if, 
notwithstanding  defect  in  the  giving 
of  notice;  they  have  filed  objections 
thereto  and  been  heard.  It  would  seem 
that  they  ought  not  to  be  heard  to  com- 
plain that  notice  was  not  given  as 
prescribed  by  this  statute. 
To  hold  that  one  who  has  petitioned 
for  a  particular  improvement  must  be 
notified  in  order  that  he  may  object 
to  its  being  made  as  petitioned  for,  at 
a  designated  time,  would  be  equiva- 
lent to  declaring  and  protecting  the 
right  to  assume  contradictory  peti- 
tions. In  directing  such  an  improve* 
ment  the  city  but  complies  with  the 
petitioner's  request,  and  he  is  es- 
topped, in  resisting  the  assessment, 
from  urging  that  he  was  not  afforded 
an  opportunity  to  object  thereto." 
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See  to  the  same  effect,  Gilchrest  &  Co. 
V,  Des  Moines  (1912)  167  Iowa,  625, 
187  N.  W.  1072. 

So,  in  Hendrickson  v.  Toledo  (1901) 
23  Ohio  C.  G.  266,  it  was  held  that 
property  owners  who  petitioned  for  an 
improvement  were  estopped  from 
deBjring  the  validity  of  proceodings 
whereby  land  was  acquired  for  the 
opening  of  a  street  by  agreement  with 
the  ovnera,  and  without  a  jury  to 
award  damages.  The  conrt  aaid:  "It 
seems  to  me  that  the  statute  (see  Rev. 
Stat.  §§  1692  and  2232  et  seq.)  au- 
thorizes the  city  to  acquire  property 
for  such  purposes  by  purchase  or 
agreement  as  well  as  by  condemna- 
tion proceedings,  and  that,  if  they  can 
obtain  it  at  a  fair  price  by  an  agree- 
ment  or  compromise,  they  may  do  so; 
and  when  the  petitioners  ask  that  the 
council  shall  proceed  to  pass  the  nec- 
essary legislation  to  cause  proper  ap- 
propriation proceedings  to  be  had  to 
acquire  the  property,  the  fair  con- 
struction of  that  is,  if  the  eity  is  not 
able  to  obtain  it  at  a  fair  and  reason- 
aUe  price  without  condemnation,  then 
the  city  is  authorized  to  proceed  by 
appropriation  proceedings  to  acquire 
the  property.  At  all  events,  we  agree 
that  there  was  no  irregularity  in  this 
ttiat  woold  invalidate  the  award.  The 
eity  was  contented  with  it,  the  ownet 
of  the  property  was  contented;  the 
city  is  not  questioning  it,  the  owner  of 
the  properly  raises  no  question  about 
It  The  city  paid  the  award,  the  owner 
of  the  property  accepted  the  award, 
and  the  city  took  posses.sion  of  the 
premises  and  has  since  held  them. 
And  we  do  not  think,  even  if  this  were 
an  irregularity,  that  it  now  lies  in  the 
mouths  of  the  plaintiffs  to  complain, 
unless  their  complaint  is  based  upon 
an  averment  or  charge  of  fraud  or 
prejudice  of  some  sort" 

Likewise,  in  People  ex  rel.  Bonnett 
V.  Clarke  (1906)  110  App.  Div.  28,  96 
N.  T.  Supp.  1051,  it  appeared  that  un- 
der its  charter  the  common  council  of 
a  city  could  make  certain  street  im- 
provements only  after  notice  to,  and 
the  refusal  or  neglect  of,  thc^  abutting 
property  owners  to  do  the  work.  It 
was  held  that  an  owner  who,  after  re- 
ceipt of 'such  a  notice,  united  in  a  peti- 
9  A.L.R.— 42. 


tion  to  the  common  council,  asking 
that  the  contract  for  the  work  should 
be  awarded  to  a  named  contractor, 
thereby  waived  the  right  to  object  to 
the  assessment  on  the  ground  that  it 
was  based  on  a  contrast  ordered  by 
the  city  at  a  time  when  the  city  could 
not  make  the  contract,  because  it  had 
not  afforded  the  petitioner  a  practical 
opportunity  to  do  the  work. 

In  Shoenberir  v.  Field  (1902)  96 
Moi  App.  -241,  68  S.  W.  .945,  it  ap- 
peared that  a  petition  by  property 
owners,  selecting  a  vitrified  brick  for 
a  pavement,  was  not  presented  until 
after  the  ten-day  limit  prescribed  by 
the  statute.  It  was  held  that  a  prop- 
erty owner  who  signed  the  petition 
was  not  estopped  from  objecting  to  the 
assessment  on  the  ground  that  the 
board  of  public  works,  in  letting  the 
contract,  limited  it  to  vltrifted  brick 
manufactured  by  one  concern.  The 
court  said:  "What  possible  oppor- 
tunity can  there  be  for  competition, 
when  there  can  be  but  one  bidder? 
What  possible  benefit  can  result  to 
the  proper^  holder  for  a  public  let- 
ting of  tiie  contract,  when  the  con- 
tractor has  already  been  selected? 
The  board  of  public  works  had  the 
right  to  designate  and  select  vitrified 
brick  as  the  paving  material,  but  it 
had  no  right  to  stifle  competition,  and 
thereby  violate  the  provisions  of  the 
city  charter,  by  cutting  out,  in  ad- 
vance, all  competitors.  .  .  .  Estop- 
pel was  pleaded  in  that  the  defendants 
(there  were  two  sued  as  owners  of 
the  real  estate,  but  only  the  present 
defendant  appealed)  signed  the  peti- 
tion aforesaid,  making  the  same  selec- 
tion of  the  material  which  the  board 
of  public  works  thereafter  itself  se- 
lected. We  do  not  gather  from  the 
record  that  this  appealing  defendant 
signed  the  petition,  though  h^s  code- 
fendant  did.  But  however  that  may 
be,  there  can  be  no  estoppel  in  the 
case,  and  it  was  so  declared  by  the 
trial  court.  The  petition,  by  being 
presented  out  of  time,  was  an  unau- 
thorized paper  and  could  bind  no  one. 
It  could  not  be  the  basis  of  an  estop- 
pel. In  order  to  work  an  estoppel  it 
must  have  caused  the  board  to  make 
the  selection  it  asked.    But  plaintiff 
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cannot  take  that  position  without  de- 
stroying his  case^  since,  if  the  peti- 
tion was  the  cause  of  the  board's  or- 
der, the  order  would  be  void,  as  the 
petition  was  a  mere  nullity,  not  being 
presented  wiUiin  the  time  prescribed 
by  law." 

e.  Perfoi'mttHee  of  toork. 

Property  owners  who  have  peti- 
tioned for  a  street  iniprovement  to  be 
made  in  a  certain  manner^  and  agree 
to  pay  for  the  cost  of  the  improve- 
ment, are  estopped  from  objecting  to 
the  assessment  on  the  ground  that  the 
work  was  improperly  and  negligently 
done,  if  the  improvement  was  made 
in  the  manner  asked  for.  Breuer  v. 
Gibson  (1906)  29  Ohio  C.  C.  266,  32 
Ohio  C.  C.  492,  affirmed  in  (1907)  77 
Ohio  St.  602,  84  N.  E.  1125. 

So,  where  parties  petition  for  a 
change  of  grade  of  a  street  they  are 
estopped  from  resisting  payment  of 
the  assessment  on  the  ground  that  the 
grade  established  is  not  a  true  one, 
where  it  is  in  exact  accordance  with 
their  petition.  Burlington  v.  Gilbert 
(1870)  31  Iowa,  356,  7  Am.  Rep.  143. 
To  the  same  effect,  see  Curtis  v.  Tilla- 
mook City  (1918)  88  Or.  443, 171  Pac. 
574,  172  Pac.  122,  wherein  it  ap- 
peared that  property  owners  abutting 
on  a  street  had  at  their  own  expense 
improved  the  street  by  graveling  the 
same  at  a  grade  then  in  force  by  order 
of  the  council.  Afterwards  the  city 
changed  the  grad^  and  still  later  the 
abutting  owners  petitioned  to  have  a 
sidewalk  laid  on  tiie  established  grade. 
It  was  held  that  the  petition  must  be 
held  to  refer  to  the  new  grade,  and 
that  the  petitioners  were  estopped  to 
complain  that  the  sidewalk,  as  laid, 
was  below  the  level  of  the  street  and 
in  rainy  weather  was  unfit  for  use. 

Similarly,  the  right  to  object  to  an 
assessment  on  the  ground  that  the 
street  improved  was  widened  to  an  un- 
usual and  unnecessary  width  is  lost 
by  estoppel,  where  those  seeking  to 
protest  were  petitioners  for  a  street 
of  that  width.  Re  Jackson  Street 
(1911)  62  Wash.  432,  113  Pac.  1112. 

/.  Asseaement. 

A  property  owner  who  is  one  of  the 
petitioners  for  a  street  improvement. 


knowing  that  his  lands  will  be  as- 
sessed for  a  part  of  the  costs  aad  ex- 
penses  thereof,  is  estopped  from  con- 
testing the  assessment  as  in  excess  of 
special  benefit.  Murphy  v.  Sims 
(1906)  27  Ohio  C.  G.  826.  So,  in  Bor- 
ger  v.  Columbus  (1906)  27  Ohio  C.  C 
812,  wherein  it  appeared  that  property 
owners  by  petition  asked  that  a  street 
improvement  should  be  made  with  cer- 
tain material,  and  the  contract 
awarded  to  a  named  company,  it  was 
held  that  while  the  petition  did  xnot 
estop  the  property  owners  from  chal- 
lenging an  illegal  assessment,  yet  it 
might  well  be  treated  as  an  acquies- 
cence on  their  part  with  respect  to  the 
cost  of  the  improvement,  and  estop 
them  to  object  to  the  assessment  as  in 
excess  of  special  benefits.  Likewise, 
in  Cincinnati  Bldg.  &  Depout  Co.  v. 
Cincinnati  (1907)  30  Ohio  C.  C.  601, 
it  was  held  that  a  purchaser  of  prop- 
erty at  mortgage  foreclosure  was  es- 
topped, by  the  fact  that  the  mortgagor 
signed  the  petition  for  a  street  im- 
provement, to  claim  lack  of  benefits  or 
lack  of  value  of  the  property  to  8tv>d 
the  assessment. 

A  lot  owner  who  petitions  for  a 
pavement  is  estopped  to  deny  that  the 
cost  of  the  improvement  exceeds  the 
benefits.  Gamma  Alpha  Bldg.  Asso.  v. 
Eugene  (1919)  94  Or.  80, 184  Fac.  973. 

An  objection  that  an  assessment  is 
void  because  there  is  no  apportion- 
ment  of  the  burden  throughout  a  tax- 
ing district,  each  lot  owner  bainc  ai^ 
bitrarily  charged  with  the  whole  ex- 
pense of  the  grading  and  paving  in 
front  of  his  premises,  irrespective  of 
the  burden  on  his  neighbors  and 
without  regard  to  valuation,  is  waived 
by  those  owners  who  petitioned  for 
the  improvement.  Motz  v.  Detroit 
(1869)  18  Mich.  496.  wherein  the  court 
said :  "It  was  in  compliance  with  that 
petition  that  the  improvement  was  or- 
dered ;  the  contractors  knew  of  ii^  and 
may  be  supposed  to  have  placed  some 
reliance  upon  it  while  the  work  was 
progressing,  and  inasmuch  as  no  ob- 
jection appears  to  have  been  made  by 
any  of  the  petitioners  to  the  conta«ct 
made,  or^to  any  of  the  action  of  the 
contractors  or  of  the  common  council, 
until  the  work  was  completed,  the  con- 
tractors had  reason  to  believe  ttiey 
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were  engaged  in  the  fulfilment  of  the 
wishes  of  the  petitioners,  and  might 
rely  upon  their  making  payment  with- 
out question  when  the  contract  was 
performed.  Both  the  contractors  and 
petitioners, — all  of  whom  are  residents 
of  the  city, — knew  that,  by  the  city 
charter,  the  city  was  not  and  could  not 
be  made  liable  for  the  cost  of  the 
work,  but  that  the  contractors  must 
rely  upon  the  special  assessment  ex- 
clusively. There  is  no  claim  now  on 
the  part  of  these  petitioners  that  the 
assessment  of  the  expense  of  the  im- 
provement is  made  on  any  different 
basis  from  that  contenqilated  by  thum 
when  the  petition  was  signed.  Under 
these  circumstances  they  must  be 
taken  to  have  been  willing  and  active- 
ly consenting  parties  to  all  the  pro- 
ceedings which  led  to  the  assess- 
ment, and  to  have,  impliedly,  at  least, 
consented  that  such  an  assessment 
should  be  made." 

In  Wingate  v.  Tacoma  (1896)  IS 
Wash.  608,  43  Fac.  847,  it  was  held 
that  a  property  owner  who  petitioned 
for  an  improvement,  personally  in- 
spected the  work  as  it  progressed,  and 
made  no  objection  at  any  time  to  the 
levying  of  the  assessment  was  es- 
topped from  raising  an  objection  to 
the  authority  of  the  city  to  prosecute 
the  work  and  to  make  an  assessment 
to  pay  for  it.  The  court  said :  "If  the 
remonstrance  and  a  subsequent  with- 
drawal of  that  remonstrance  will  work 
an  estoppel,  it  seems  to  us  that  a  peti- 
tion would  equally  work  an  estop- 
pel. It  is  true  that  in  the  case  of 
Howell  V.  Tacoma  (1892)  8  Wash. 
711,  28  Am.  St.  Rep.  88,  29  Pac.  447,  it 
waa  held  that  a  petition  could  not  be 
extended  so  as  to  estop  one  from  as- 
serting rights  as  against  such  assess- 
ment when  the  common  council  had 
never  had  any  jurisdiction  of  the  pro- 
ceeding, or  had  so  far  departed  from 
proper  methods  as  to  oust  it  of  juris- 
diction; but  the  testimony  in  this  case, 
it  seems  to  us,  carries  the  case  beyond 
the  facts  proven  in  the  case  of  Howell 
V.  Tacoma  (Wash.)  supra,  for  Mr. 
Drum  testified  that  at  the  time  this 
improvement  was  made  he  was  the 
owner  of  the  property  described  in 
the  complaint,  and  that  he  signed  the 
petition  for  the  improvement  of  said 


street,  that  he  saw  the  work  being 
done  and  thought  it  was  a  benefit  to 
the  property,  and  that  he  made  no  ob- 
jections to  the  work  as  it  was  being 
done,  or  to  the  manner  in  which  it 
was  being  done,  and  that  he  was 
aware  of  the  improvement.  So  that  it 
seems  to  us  that,  if  a  person  ever 
could  waive  a  jurisdictional  question, 
it  was  waived  in  this  case,  and  that 
it  does  not  fall  within  the  reason  of 
the  case  of  Buckley  v.  Tacoma  (1894) 
9  Wash.  263,  37  Pac.  441,  where  it  was 
announced  that  the  people  who  pay 
for  streets  made  the  charter,  and 
while  they  granted  to  the  public  au- 
thorities most  liberal  powers,  by  per- 
mitting the  arbitrary  improvement  of 
streets,  at  local  expense,  they  em- 
phatically reserved  to  themselves  the 
right  to  have  three  things  distinctly 
brought  to  their  knowledge,  viz.:  (1) 
What  improvement  it  is  proposed  to 
make;  (2)  what  the  cost  is  to  be;  (3) 
what  property  is  to  be  charged  with 
the  expense.  This  knowledge,  they  de- 
clared, must  be  afforded  in  a  certain 
way,  and  after  that  they  reserved  the 
right  to  remonstrate,  and  to  have  a 
two-thirds  vote  of  the  council  to  over- 
come their  objections.'  These  rights, 
according  to  the  testimony  of  Mr. 
Drum,  were  all  accorded  to  him,  and 
these  three  tHings  were  brought  to 
his  knowledge,  and  he  testifies  he 
made  no  objection  to  them  because  h4 
thou^fht  that  it  was  a  benefit  to  the 
property  taxed.  We  think  the  appel- 
lant is  estopped  from  raising  an  ob- 
jection to  the  authority  of  the  cit^  to 
prosecute  this  work  and  to  make  an 
assessment  to  pay  for  it.'* 

In  Brick  &  Terra  Cotta  Co.  v.  Hull 
(1892)  49  Mo.  App.  433,  it  was  held 
that  a  property  owner  who  petitioned 
for  the  repaving  of  a  street  was  es- 
topped from  asserting  that  his  assess- 
ment was  excessive  because  the  city 
included  the  coat  of  repaving  that  por- 
tion of  the  street  formerly  occupied 
by  the  tracks  of  a  railway  company, 
which  were  removed  prior  to  the  im- 
provement, the  court  saying:  "The 
whole  theory  of  street  improvement 
provided  by  the  statute  is  that  the 
property  benefited  thereby  must  be 
charged  with  the  cost  thereof.  It  may 
be  and  doubtless  is  true  that  if  the 
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street  railway  company  had  continued 
to  occupy  a  pftrt  of  the  street  with  its 
track  that  It  would  have  been  liable 
for  such  improvement  to  the  extent 
of  the  cost  of  payinff  the  space  be- 
tween its  rails  and  for  18  inches  out- 
side thereof.  As  to  who  liable,  or  how 
»uch  liability  should  be  enforced  in 
such  case,  we  need  express  no  opin- 
ion, as  the  question  does  not  arise 
in  the  case.  It  nowhere  appears  that 
the  street  railway  company  was  bound 
to  perpetually  maintain  its  track  on 
said  street.  Its  duty  to  pave  was  co- 
extensive with  the  existence  of  Its 
street  franchise.  If  its  license  to  oc- 
cupy the  street  with  its  railway  track 
was  revoked  by  the  city,  the  corre- 
sponding duty  to  pave  the  space  re- 
quired by  the  ordinance  necessarily 
terminated.  How  could  the  railway 
company  or  the  contractor  pave  the 
space  between  the  rails  and  for  18 
inches  on  the  outside  thereof,  if  there 
was  no  such  railway  track  in  the 
street?  How  could  it  be  benefited  in 
such  case  by  the  street  improvement? 
What  principle  can  be  invoked  to  make 
it  liable  for  any  part  of  that  improve- 
ment under  such  circumstances?  It 
-  must  be  presumed  that  the  defendant 
had  notice  of  the  provisions  of  the  or- 
dinance granting  the  ^street  railway 
company  the  right  to  use  the  street. 
He  must  be  held  to  have  known,  when 
he  petitioned  the  common  council  to 
order  the  improvement  of  the  street, 
that  the  duty  of  the  railway  company 
to  pave  did  not  extend  beyond  the 
time  when  it  should  cease  to  maintain 
its  track  on  the  street  under  the  li- 
cense granted  it  by  the  city.  The  de- 
fendant petitioned  the  city  to  improve 
the  street  when  he  knew  that  the 
duty  of  the  street  railway  company  to 
pave  the  space  required  by  the  ordi- 
nance granting  it  the  right  to  occupy 
the  street  with  its  track  was  contin- 
gent in  its  nature,  and  not  a  continu- 
ing one." 

But  while  a  petition  of  property 
owners  requesting  an  improvement 
will  go  to  establish  an  estoppel  to 
deny  some  benefit,  it  will  not  operate 
as  an  estoppel  to  assert  that  assess- 
ments are  arbitrary  in  amount.  Spo- 
kane V.  Fonnell  (1913)  75  Wash.  417, 
186  Pac.  211.  So,  a  petitioner  for  the 


repaying  of  a  street  is  not  estopped 
from  objecting  to  an  assessment  which 
includes  damages  paid  for  a  change  of 
grade,  when  such  damages  are  not  per- 
mitted by  the  decisions  of  the  courts. 
McGlynn  v.  Toledo  (1901)  12  Ohio  C. 
D.  15,  22  Ohio  C.  C.  84. 

The  owner  of  property  whose  pred- 
ecessor in  title  petitioned  for  an  im- 
provement is  not  estopped  from  object- 
ing to  an  assessment  for  the  reason 
that  it  is  laid  under  a  statute  by  which 
the  amount  is  materially  greater  than 
it  would  have  been  under  the  statute 
in  force  at  the  time  the  petition  was 
presented.  Squier  v.  Cincinnati 
(1891)  3  Ohio  C.  D.  196,  5  Ohio  C.  C. 
400,  wherein  the  court  said:  "The 
owners  of  property,  knowing  that  un- 
der existing  tows  their  property  wil: 
be  assessed  in  a  particular  manner,  pe- 
tition for  the  improvement  of  a  street, 
and  a  resolution  is  passed  by  the  board 
and  council  declaring  it  is  necessary  to 
do  so,  and  this  initiates  the  proceed- 
ing. It  would  be  manifestly  inequi- 
table that  a  law  passed  thereafter, 
providing  for  a  wholly  different  mode 
of  assessment,  and  greatly  increasing 
the  burdens  on  the  part  of  the  proper- 
ty, should  apply  to  such  a  pending 
proceeding." 

It  has  been  held  that  where  a  prop- 
erty owner  joins  in  a  petition  for  the 
creation  of  a  special  improvement  dis- 
trict, to  include  all  the  property  men- 
tioned in  the  petition,  she  is  not  there- 
by estopped  from  objecting  to  an  as- 
sessment, if  the  city,  in  creating  the 
district,  excludes  a  very  considerable 
portion  of  the  property.  Lewistown  v. 
Warren  (1916)  52  Mont  954,  157  Pac. 
954,  wherein  the  court  said:  "She 
may  have  been  desirous  that  a  district 
be  created  with  a  large  area  and  a 
correspondingly  low  tax,  and  justly 
opposed  to  the  creation  of  a  district 
with  a  less  area  and  a  higher  tax.*' 

The  fact  that  one  is  a  petitioner  for 
an  improvement  will  not  estop  him 
from  objecting  to  an  assessment  on 
the  ground  that  it  is  unjust  and  inequi- 
table in  that  it  is  laid  on  the  lots  or 
parcels  supposedly  benefited,  accord- 
ing to  the  value  thereof  regardless  of 
the  depth  of  the  lots  or  parcels,  and 
of  the  frontpge  thereof.  Howell  v.  Ta- 
coma  (1892)  3  Waish.  711,  28  Am.  St. 
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Rep.  88,  29  Pac.  447.  See  to  the  same 
effect,  Griggs  v.  Tacoma  (1892)  3 
Wash.  785,  29  Pac.  449,  and  Pierce  v. 
TacozDft  (1892)  8  Wash.  785,  29  Pac. 
440. 

A  property  owner  is  not  estopped 
from  objeeting  to  a  street  aasessraent 
on  the  ground  that  it  is  in  excess  of 
the  value  of  the  property  because  of 
the  fact  that  she  signed  a  petition 
for  the  improvement.  Louisville  v. 
Benedict  (1912)  147  Ky.  391,  144  S. 
W.  43,  wherein  the  court  said:  "The 
plea  of  estoppel  contained  in  appel- 
lant's amended  answer  .and  cross  pe- 
tition was  unavailing.  The  fact  that 
appellee,  in  common  with  other  prop- 
er^ owners,  .  .  .  signed  the  peti- 
tion for  the  improvement  of  the  street, 
.  .  .  does  not  bar  the  defense  inter- 
posed by  her.  It  is  not  alleged  or 
shown  that  when  she  signed  the  peti- 
tion she  was  informed  of  the  cost  that 
would  be  apportioned  to  her  property 
by  the  improvement  of  the  street,  or 
that  she  knew  the  construction  of  the 
street  would  require  it  to  be  so  ele- 
vated above  her  lots  as  to  make  them 
practically  worthless.*' 

■Where  property  owners  petitioned 
for  a  sewer,  and  stood  by  and  saw  it 
built  and  made  no  objeetion  or  pro- 
test, though  they  must  have  known 
they  would  be  called  on  to  help  defray 
the  expenses  of  its  construction,  it  was 
held  that  they  were  nevertheless  not 
estopped  from  resisting  the  payment 
of  any  part  of  the  cost  on  the  ground 
that  they  were  not  at  alt  specially 
benefited,  because  their  property  was 
at  such  a  level  as  to  make  discharge 
into  the  sewer  impossible.  Hilde- 
brand  v.  Toledo  (1905)  27  Ohio  C.  C. 
427,  wherein  the  court  said:  "They 
may  well  ask  the  city  to  make  an  im- 
provement in  their  part  of  the  city 
that  may  operate  as  a  general  improve- 
ment to  that  quarter  of  the  ci^,  with- 
out waiving  their  right  to  be  exempt 
from  any  special  assessment  unless 
they  receive  a  special  benefit." 

In  Ohio,  a  property  owner  who  signs 
a  petition  for  an  improvement  is  not 
thereby  estopped  from  objecting  that 
the  assessment  levied  is  in  excess  of 
the  statutory  limit  of  25  per  cent  of 
the  value  of  his  property.  Birdseye  v. 
Clyde  (1899)  61  Ohio  St.  27,  56  N.  £. 


16D;  Storer  v.  Cincinnati  (1899)  2 
Ohio  C.  D.  546,  4  Ohio  C.  C  279.  See 
to  the  same  effect,  Hammond  v.  Pel- 
ton  (1878)  4  Ohio  Dec.  Reprint,  132. 

In  Birdseye  v.  Clyde  (Ohio)  supra, 
the  court  said :  "It  can  hardly  be  sup- 
posed that  the  plaintiffs  who  signed 
the  petition  for  the  improvement  in- 
tended thereby  to  donate  their  entire 
property  to  the  public,  or,  what  is 
practically  the  same  thing,  consent  to 
an  assessment  that  would  amount  to 
its  confiscation.  They  evidently  con- 
templated that  some  special  benefit 
would  accrue  to  them  from  tiie  con- 
struction of  the  improvement,  which 
could  not  possibly  be  the  case  if  the 
substantial  value  of  their  property 
were  taken  to  pay  the  assessment  laid 
upon  it.  The  petition  must  be  con- 
strued in  the  light  of  this  situation, 
and  80  as  to  effectuate  the  noianifest 
intention  of  the  parties." 

Where  a  property  owner  joins  in  a 
petition  for  an  improvement,  setting 
out  the  number  of  feet  on  the  longer 
side  of  a  corner  lot  owned  by  him  as 
abutting  on  the  street,  he  is  thereby 
estopped  from  objecting  to  t£e  assess- 
ment on  the  ground  that  he  should  be 
assessed  for  a  less  number  of  feet,  the 
shorter  frontage  being  the  one  which 
actually  abuts  on  the  improvement. 
Cincinnati  v.  Hanss  (1896)  54  Ohio  St. 
257,  43  N.  E.  687,  wherein  the  court 
said:  "If  the  number  of  feet  a  pe- 
titioner represents  himself  as  having 
on  the  improvement  is  not  the  number 
on  which  he  is  to  be  assessed.  In  case 
the  improvement  is  ordered,  then  there 
is  no  mode  by  which  it  can  be  deter- 
mined from  the  petition  whether  the 
requisite  number  have  asked  for  the 
improvement.  It  is  certainly  not  the 
business  of  the  council  or  of  the  board 
of  improvements  to  ascertain  for 
themselves,  aliunde  the  petition, 
whether  a  petitioner  has  the  number 
of  feet,  subject  to  assessment,  repre- 
sented by  him  in  the  petition.  What 
he  represents  in  the  petition  must,  as 
against  him,  be  taken  as  true.  He  is 
estopped  to  say  otherwise.  For  it 
must  be  remembered  that  the  very 
purpose  of  stating  in  a  petition  the 
number  of  feet  each  petitioner  has,  is 
to  enable  the  council  to  determine 
whether  the  petitioners,  in  the  aggre- 
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gate,  represent  three  fourths  in  inter- 
est of  the  properly  owners  to  be  as- 
sessed for  the  Improvement.  And 

everyone  who  sisrns  a  petition  of  this 
kind  must  be  held  to  know  the  purpose 
and  effect  of  it.'*  See  to  the  same  ef- 
fect, Andrew  v.  Auditor  (1897)  5  Ohio 
S.  &  C.  P.  Dec.  242. 

However,  where  the  owner  of  a 
comer  property  signs  a  petition  for 
an  improvement,  but  without  repre- 
sentation as  to  'the  frontasre  on  the 
longer  side,  he  is  not  estopped  to 
claim  the  benefit  of  an  assessment  on 
the  shorter  side,  actually  abutting  the 
improvement.  Gibson  v.  Cincinnati 
(1894)  6  Ohio  C.  D.  422,  9  Ohio  C.  C. 
243,  3  Ohio  Dec.  90.  See  to  the  same 
effect.  Baker  v.  Schott  (1894)  6  Ohio 
C.  D.  738,  10  Ohio  C.  C.  81. 

Where  a  church  corporation  joined 
in  a  petition  for  a  street  improvement, 
and  it  appeared  that  its  consent  was 
necessary  to  meet  the  statutory  re- 
quirement of  two  thirds  of  the  front- 
age of  property  owners,  it  .was  held 
that,  after  the  completion  of  the  work 
and  the  acceptance  of  benefits,  the 
church  was  estopped  from  claiming 
«cemption  from  the  assessment  on  tiie 
ground  that  it  was  a  religious  corpo- 
ration. Sewickley  M.  E.  Church's  Ap- 
peal (1895)  165  Pa.  475,  30  Atl.  lOOT, 
wherein  the  court  said:  "Having  thus 
united  with  other  property  owners  in 
procuring  the  improvement  to  be  made, 
and  having  enjoyed  the  benefits  re- 
sulting therefrom,  it  comes  with  bad 
grace  for  appellant  to  object  to  pay- 
ing its  proper  share  of  the  cost.  In 
equity  and  good  conscience  it  should 
pay  it.  If  not  liable  on  broader 
grounds,  we  think  the  facts  and  cir- 
cumstances of  the  case  justify  appli- 
cation of  the  principle  of  estoppel  en- 
forced in  Bidwell  v.  Pittsburgh  (1877) 
85  Pa.  412,  27  Am.  Rep.  662;  Dewhurst 
v.  Allegheny  (1880)  95  Pa.  4S7,  and 
kindred  cases." 

In  Carlisle  v.  Cincinnati  (1906)  29 
Ohio  C.  C.  81,  it  was  held  that  where 
the  abutting  lot  owners  petitioned 
for  the  improvement  of  a  street  at  an 
established  grade,  and  the  petition 
was,  by  the  municipal  authorities,  re- 
ferred back  to  the  property  owners, 
with  directions  to  file  a  new  petition, 
which  was  accordingly  done,  asking  for 


the  improvement  at  a  diiferent  grade, 
a  lot  owner  who  signed  the  original 
petition,  bat  did  not  sign  the  8«c<Mid 

petition  according  to  the  terms  of 
which  the  improvement  was  made,  was 
not  estopped  to  contest  the  validity  of 
the  assessment  because  of  the  inclu- 
sion therein  of  an  award  of  damages 
for  injuries  to  abutting  property 
caused  by  the  improvement  and  the 
cost  of  excavation  to  the  new  grade. 

X  property  owner  who  has  peti- 
tioned for  an  improvement  is  not 
thereby  estopped  from  objecting  to  an 
assessment  on  the  ground  that  all  lo- 
cal and  special  benefits  arising  from 
the  proposed  improvement  have  been 
offset  against  damages  recovered  by 
him  in  condemnation  proceedings, 
where  it  appears  that  the  city,  regard- 
less of  the  petition  and  the  limita- 
tions contained  therein.  «lected  to  or- 
der the  improvement  by  unanimous 
vote  of  the  council.  Schuchard  v. 
Seattle  (1908)  51  Wash.  41,  97  Pac. 
1106.  See  to  the  same  effect,  Barrett 
V.  Seattle  (1908)  51  Wash.  47,  97  Pac. 
1109;  Seattle  &  P.  S.  Packing  Co.  v. 
Seattle  (1908)  51  Wash.  49,  97  Pac. 
1093;  Emerson  v.  Seattle  (1909)  51 
Wash.  689,  99  Pac.  1136. 

T,  Bttfoppfl  hy  fattuiti  to  resort  Co  legal 
remedy. 

a.  Failure  to  object, 
1.  Cenri'ttlly. 

In  the  ordinary  course  of  procedure 
for  the  making  of  a  street  or  sewer 
improvement  and  the  laying  of  the  as- 
sessment therefor,  provision  is  made 
for  the  hearing  of  the  objections  of 
property  owners.  It  seems  to  be  the 
general  rule  that  tiie  failure  to  urge 
an  objection  at  such  a  hearing  estops 
a  property  owner  from  raising  it  sub- 
sequently. 

United  SUte8.~Minnesota  ft  M. 
Land  &  Improv.  Co.  v.  Billings  (1901) 
50  C.  C.  A.  70,  111  Fed.  972;  Hibben  v. 
Smith  (1908)  191  U.  S.  310,  48  L.  ed. 
196,  24  Sup.  Ct.  Rep.  88;  English  v. 
Arizona  (1909)  214  U.  S.  3^9,  53  L. 
ed.  1030,  29  Sup.  Ct.  Rep.  668;  MOOKE 
V.  Y0NKER8  (reported  herewith)  ante, 
690;  Brown  v.  Drain  (1901)  112  Fed. 
582,  efRrmed  without  opinion  in  (1902) 
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187  U.  S.  685,  47  L.  ed.  S43.  28  Sup.  Ct 
Rep.  842. 

Alabama. — WoodUwn  v.  Durham 
(1909)  162  Ala.  566,  50  So.  S56;  Birm- 
ingham V.  Wills  (1912)  1*78  Ala.  198, 
59  So.  173,  Ann.  Cas.  191&B.  746; 
Birmingham  v.  Abemathy  (1912)  178 
AU.  221,  68  So.  180. 

Arkansas. — Ahem  v.  Board  of  Im- 
prov.  Diat.  (1901)  69  Ark.  68,  61  S.  W. 
575. 

Cslifemia. — Emery  v.  Bradford 
(1865)  29  Cal.  75;  Cochran  v.  Collins 

(1865)  29  Cal.  129;  Taylor  v.  Palmer 

(1866)  31  Cal.  240;  Nolan  v.  Reese 

(1867)  32  Cal.  484;  Shepard  v.  McNeil 
(1869)  38  Cal.  72;  Himmelmann  v. 
Hoadley  (1872)  44  Cal.  213;  Oakland 
Paving  Co.  v.  Rier  (1877)  52  Cal.  270; 
Dyer  v.  Parrott  (1882)  80  Cal.  551; 
Boyle  V.  Hitchcock  (1884)  66  Cal.  129, 
4  Pac.  1143;  Jennings  v.  Le  Breton 
(1889)  80  Cal.  8,  21  Pac.  1127;  McVer- 
ry  V.  Boyd  (1891)  89  Gal.  304,  26  Pac. 
886;  Fanning  v.  Leviston  (1892)  93 
Cal.  186,  28  Pac.  948;  Perine  v.  For- 
bttsh  (1898)  97  Cal.  305,  32  Pac.  226; 
Meitzsch  v.  Berkhout  (1893)  4  Cal. 
Unrep.  419,  35  Pac.  321 ;  McSherry  v. 
Wood  (1894)  102  Cal.  647,  36  Pac. 
1010;  Warren  v.  Riddell  (1895)  106 
Cal.  362,  39  Pac.  781;  Smith  v.  Hazard 
(1895)  110  Cal.  145,  42  Pac.  465;  Har- 
ney V.  Benson  (1896)  118  Cal.  314,  46 
Pac.  687;  Wells  v.  Wood  (1896)  114 
Cal.  265,  46  Pac.  96;  Girvin  v.  Simon 
(1897)  116  Cal.  604,  48  Pac.  720; 
Blanchard  v.  Ladd  (1901)  136  Cal.  214, 
67  Pac.  131;  Petaluma  ■  Paving  Co.  v. 
Slngley  (1902)  186  Cal.  616,  69  Pac. 
426;  Lambert  v.  Bates  (1902)  187 
Cal.  676,  70  Pac.  777;  Duncan  v.  Ram- 
ish  (1904)  142  Cal.  686,  76  Pac.  661; 
(XDea  V.  Mitchell  (1904)  144  Cal.  374, 
77  Pac.  1020;  Bates  v.  Hadamson 
(1905)  2  Cal.  App.  674,  84  Pac.  51; 
Beckett.  V.  Morse  (1906)  4  Cal.  App. 
228,  87  Pac.  408;  Oak  Hill  Water  Co. 
V.  GiUette  (1910)  13  Gal.  App.  605, 110 
Pac.  819;  United  Real  EsUte  ft  T.  Go. 
T.Bamea  (1911)  169  Cal.  242. 113  Pac. 
167;  Pl»rce  v.  Los  Angeles  (1911)  16 
Gal,  App.  702,  116  Pac.  746;  Hayne  v. 
San  Francisco  (1917)  174  Cal.  186, 
162  Pac.  625;  Telegraph  Hill  Neigh- 
boiliood  AsBo.  V.  San  Francisco  (1917) 
174  Cal.  814,  162  Pac.  630;  Cooper  v. 
San  Francisco  (1917)  174  CaL  813, 


162  Pac  631;  Simpson  v.  San  Francis- 
co (1917)  174  Cal.  816,  162  Pac.  631; 
fimpire  Securities  Co.  v.  Matthews 

(1918)  _  Cal.  ~,  176  Pac.  160;  Ahl- 
man  v.  Barber  Asphalt  Paving  Go. 

(1919)  —  Gal.  App.  — ,  181  Pac.  288; 
Waticinson  v.  Vaughn  (1920)  —  Cal. 
— ,  186  Pac.  753;  Smith  v.  Lighttson 

(1920)  —  ^1.  — ,  186  Pac.  769. 
Colorado. — Denver      v.  Dumars 

(1905)  33  Colo.  94,  80  Pac.  114;  Spald- 
ing v.  Denver  (1906)  -33  Colo.  172,  80 
Pac.  126;  Hallett  v.  United  States  Se- 
curity &  Bond  Co.  (1907)  40  Colo.  281, 
90  Pac.  683;  Hildreth  v.  Longmont 
(1909)  47  Colo.  79.  106  Pac.  107. 

Georgia. — Regenstein  v.  Atlanta 
(1896)  98  Ga.  167,  26  S.  £.  428;  Lan- 
ham  &  Sons  Co.  v.  Rome  (1911)  136 
Ga.  398,  71  S.  E.  770. 

Idaho. — Caldwell  v.  Mountain  Home 
( 1916)  29  Idaho,  13,  156  Pac.  909. 

IllinolB.~-McBride  v.  Chicago 
(1869)  22  111.  .674;  Jenks  t.  Chicago 
(1868)  48  111.  296;  Gage  v.  Parker 
•(1882)  103J11.  528;  Schertz  v.  People 
(1882)  10b  HI.  27;  LeMoyne  v.  West 
Chicago  Park  (1886)  116  HI.  41.  4  N. 
E.  498,  j6  N.  £.  48;  Brown  v.  Chicago 
(1886)  117  111.  21,  7  N.  E.  108;  Bloom- 
ington  V,  Blodgett  (1887)  24  111.  App. 
660;  Walters  v.  Lake  (1889)  129  HI. 
28,  21  N.  E.  656;  Goodwillie  v.  Lake 
View  (1889)  —  HI.  — ,  21  N.  B.  817; 
Kelly  V.  Chicago  (1893)  148  HI.  90.  35 
N.  E,  762;  Thomas  v.  Chicago  (1894) 
162  HI.  292,  38  N.  E.  923;  Hewes  v. 
Winnetka  (1896)  60  HI.  App.  654; 
Hertig  V.  People  (1896)  169  HI.  237, 
50  Am.  St.  Rep.  162,  42  N.  E.  879;  . 
Kirchman  v.  People  (1896)  169  HI. 
266,  42  N.  E.  884;  Doromus  v.  People 

(1896)  161  111.  26,  43  N.  E.  701;  Gage 
v.  People  (1896)  163  HI.  39,  44  N.  E. 
819;  Steenberg  v.  People  (1897)  164 
111.  478,  46  N.  E.  970;  People  ex  ret. 
Kochersperger  v.  Colvin  (1897)  166 
111.  67,  46  N.  £.  14;  People  ex  rel.  Koch- 
ersperger v.  Markley  (1897)  166  111. 
48,  46  N.  E.  742;  O'Neil  v.  People 

(1897)  166  HI.  661,  46  N.  E.  1096;  Lar- 
son V.  People  (1897)  170  111.  93,  48  N. 
E.  443;  Illinois  C.  R.  Co.  v.  People 
(1897)  170  111.  224,  48  N.  E.  216;  Hull 
V.  People  (1897)  170  111.  246,  48  N.  E. 
984;  Pfeiifer  v.  People  (1897)  170  111. 
347,  48  N.  E.  979;  Walker  v.  People 
(1897)  170  111.  410.  48  N.  E.  1010; 
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NicholU  V.  People  (1898)  171  111.  376. 
49  N;  E.  674;  Harts  t.  People  (1898) 
171  III  458,  49  N.  E.  538;  Gross  v.  Peo- 
ple (1898)  172  111,  571,  50  N.  E.  834; 
Craft  V.  Kocheraperger  (1898)  173  111. 
617,  50  N.  E.  1061;  Gross  v.  Groasdale 

(1898)  176  111.  572,  52  N.  E.  370; 
Johnson  v.  People  (1898)  177  III.  64, 
52  N.  E.  308 ;  Chicago  Terminal  Trans- 
fer Co.  V.  Chicago  (1899)  "178  111.  429, 
58  N.  E.  86i ;  Smith  t.  Kochersperger 

(1899)  180  ill.  527,  54  N.  E.  614;  Mc- 
Manus  v.  People  (1899)  183  111.  391, 
55  N.  E.  886;  Pipher  v.  People  (1899) 
183  111.  436,  56  N.  E.  84;  Leitch  v.  Peo- 
ple (1900)  183  111.  569,  56  N.  E.  127; 
Thomson  v.  People  (1900)  184  111. 
17,  56  N.  E.  383;  Fiske  v.  People 

(1900)  188  111.  206,  52  L.R.A.  291.  68 
N.  E.  986;  Lawrence  t.  People  (1900) 
188  III.  407,  58  N.  E.  991;  Fischback 
V,  People  (1901)  191  lU.  171,  60  N.  E. 
887;  People  ex  rel.  Raymond  v.  Whid- 
den  (1901)  191  III.  374,  56  L.R.A.  905. 
61  N.  E.  133;  People  ex  rel.  Raymond 
T.  Talmadge  (1901)  194  111.  67,  61  N.  £: 
1049;  Vandersyde  v.  People  (1901) 
195  111.  200,  61  N.  E.  1050,  62  N.  £. 
806;  Shepard  v.  People  (1902)  200  III. 
608,  65  N.  E.  1068;  Walker  v.  People 
(1903)  202  III.  34,  66  N.  E.  827;  Chew 
V.  People  (1903)  202  III.  880,  66  N.  E. 
1069;  Bass  v.  People  (1903)  203  III. 
206,  67  N.  E.  806;  People  ex  rel.  Ray- 
mond T.  Fuller  (1903)  204  lU.  290,  68 
N.  E.  871;  Gage  v.  People  (190S)  207 
111.  63,  69  N.  £.  636;  Ryan  v.  People 

(1903)  207  HI.  74,  69  N.  E.  638; 
Thompson  v.  People  (1904)  207  III. 
834,  69  N.  E.  842;  Gage  v.  People 

(1904)  207  III.  377,  69  N.  E.  840;  Ly- 
man V.  Chicago  (1904)  211  111.  209,  71 
N.  E.  832;  Fisher  v.  Chicago  (1904) 
213  111.  268,  72  N.  E.  680;  Gage  v. 
People  (1904)  213  111.  410,  72  N.  E. 
1084;  Harman  v.  People  (1905)  214 
111.  454,  73  N.  E.  760;  Phillips  v. 
People  (1905)  218  111.  450,  75  N.  E. 
1016;  Noonan  v.  People  (1906)  221 
HI.  567,  77  N.  E.  930;  People  v.  Wie- 
mers  (1907)  225  111.  71,  80  N.  E.  45; 
People  ex  rel.  Price  v.  Cole  (1907)  227 
111.  59, 81 N.  E.  7 ;  People  ex  rel.  Thomp- 
son V.  Judson  (1908)  233  111.  280,  84 
N.  E.  233;  Casgrove  v.  Chicago  (1908) 
235  111.  358.  86  N.  £.  699;  People  ex 
rel.  Thompson  v.  Harper  (1910)  244 


HI.  121,  91  N.  E.  90;  People  ex  rel. 
Gifford  V.  Belz  (19il)  262  lU.  296,  96 
N.  E.  910;  Mufihbough  v.  East  Peoria 
(1913)  260  Hi.  27,  102  N.  E.  1027: 
Chicago  V.  Wells  (1916)  274  111.  360, 
113  N.  E.  696;  People  ex  rel.  Schultx 
V.  George  Moench  Estate  (1917)  277 
111.  121,  115  N.  E.  187;  People  ex  rel. 
Stuckart  v.  Culver  (1917)  281  HI.  401, 
117  N.  E.  1044. 

Indiana.— Reeves  v.  Grottendick 
(1892)  131  Ind.  107,  30  N.  E.  889; 
DePuy  V.  Wabash  (1893)  133  Ind.  336, 
32  N.  E.  1016;  Byram  v.  Foley  (1897) 
17  Ind.  App.  629,  47  N.  E.  351;  Val- 
paraiso V.  Parker  (1897)  148  Ind.  379, 
47  N.  E.  430;  Holloran  t.  Morman 
(1901)  27  Ind.  App.  309,  69  N.  E.  869: 
Greensburg  v.  ZoUer  (1901)  28  Ind. 
App.  126,  60  N.  E,  1007;  Gorman  v. 
State  (1901)  157  Ind.  205,  60  N.  E. 
1083;  Leeds  v.  Defrees  (1901)  167 
Ind.  392,  61  N.  E.  930;  Shank  v.  Smith 

(1901)  157  Ind.  401,  55  L.R.A.  564,  61 
N.  E.  932;  Wray  v.  Fry  (1902)  158 
Ind.  92,  62  N.  E.  1004;  Hibben  t.  Smith 

(1902)  168  Ind.  206,  62  N.  E.  447,  af- 
firmed in  (1903)  191  U.  S.  310,  48  L. 
ed.  196,  24  Sup.  Ct.  Rep.  88;  Milliken 
v.  Crail  (1912)  177  Ind.  426,  98  N.  E. 
291. 

Iowa.~Tuttle  v.  Polk  (1894)  92 
Iowa,  433,  60  N.  W.  733;  Minneapolis 
&  St.  L.  R.  Co.  V.  Lindquist  (1903)  119 
Iowa,  144,  93  N.  W.  103;  Owens  v.  Ma- 
rion (1906)  127  Iowa,  469,  103  N.  W. 
381;  Higman  v.  Sionx  City  (1906)  129 
Iowa,  291, 105  N.  W.  624;  Durst  t.  Des 
Moines  (1911)  150  Iowa,  370,  130  N. 
W.  168;  Gilchrest  v.  Des  Moines 
(1911)  —  Iowa,  — ,  131  N.  W.  776; 
Shaver  v.  J.  W.  Turner  Improv.  Co. 
(1911)  —  Iowa,  — ,  133  N,  W.  770;  Gil- 
creat  v.  Des  Moines  (1912)  167  Iowa, 
626,  187  N.  W.  1072;  Durst  v.  Des 
Moines  (1914)  164  Iowa,  82,  145  N.  W. 
528;  F.  M.  Hubbell,  Son  &  Co.  v.  Des 
Moines  (1916)  168  Iowa,  418,  160  N. 
W.  701;  Hansen  v.  Missouri  Valley 
(1916)  178  Iowa,  869,  160  N.  W.  840. 

Kansas. — Wahlgren  v.  Kansas  City 
(1889)  42  Kan.  243,  21  Fac.  1068. 

Maine.— Auburn  v.  Paul  (1892)  84 
Me.  212,  24  Ail.  817. 

Maseachuaetts. — Stark  v.  Boston 
(1902)  180  Mass.  293,  62  N.  E.  375. 

Michigan. — ^Brown  v.  Grand  Rapids 
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(1890)  83  Mich.  101,  47  N.  W.  117; 
Duffy  V.  Sasrinaw  (1896)  106  Mich. 
335,  64  N.  W.  681. 
Minnesota. — McKusick  v.  Stillwater 

(1890)  44  Minn.  372.  46  N.  W.  769; 
State  ex  rel.  Duluth  v.  District  Ct. 

(1896)  61  Minn.  542,  64  N.  W.  190; 
State  V.  Norton  (1896)  63  Minn.  497, 
65  N.  W.  935. 

Missouri — Michael    v.    St.  Louis 

(1891)  -  Mo.  — ,  18  S.  W.  967;  Vrana 
T.  St  Louis  (1901)  164  Mo.  146,  64  S. 
W.  180;  McGhee  v.  Walsh  (1918)  249 
Mo.  266,  166  S.  W.  445. 

Montana. — Powers  v.  Helena  (1911) 
43  Mont  336,  36  L.RJV.(N.S.)  39,  116 
Pac.  415. 

New  Jersey. — State,  Townsend, 
Prosecutor,  v.  Jersey  City  (1857)  26 
N.  J.  L.  444;  Hayday  v.  Ocean  City 
1901)  67  N.  J.  L.  165,  60  Atl.  584. 

New  York. — Lalmbeer  v.  New  York 
(1850)  4  Sandf.  109;  Re  Miller  (1861) 
12  Abb.  Pr.  121;  Re  Horn  (1861)  12 
Abb.  Pr.  124;  Webber  v.  Lockport 
(1872)  43  How.  Pr.  368;  Re  Cruder 
(1881)  84  N.  y.  619;  Genet  v.  Brook- 
lyn (1886)  1  N.  Y.  S.  R.  581;  Lyth  v. 
Buffalo  (1888)  48  Hun,  175;  Chilcott 
V.  Buffalo  (1889)  27  N.  Y.  S.  R.  222. 
7  N.  Y.  Supp.  638;  Hoffeld  v.  Buffalo 

(1892)  130  N.  Y.  387.  29  N.  E.  747. 
North  Carolina. — Felmet  v.  Canton 

(1919)  177  N.  C.  52,  97  S.  E.  728. 

Ohiob — Cincinnati  Use  of  Nolte  v. 
McDermott  (1877)  6  Ohio  Dec.  Re- 
print, 494. 

(MiUihcnia. — Kerker  v.  Bocher 
(1908)  20  Okla.  729.  96  Pae.  981; 
Rawlins  v.  Warner-Quinlan  Asphalt 
Co.  (1918)  —  Okla.  — ,  174  Pac.  536; 
and  see  Bartlesville  v.  Holm  (report- 
ed herewith)  ante.  627. 

Oregon.— Rogers  v.  Salem  (1912) 
61  Or.  321,  122  Pac.  308. 

Pennsylvania. — Re  Aiken  Ave. 
fl892)  11  Pa.  Co.  Ct.  228;  Traver^s 
Appeal  (1893)  162  Pa.  129,  26  Atl. 
528;  Child's  Appeal  (1898)  162  Pa. 
134,  26  Atl.  629;  Shanley's  Appeal 

(1893)  162  Pa.  135,  26  Atl.  629;  Wil- 
son's Appeal  (1893)  162  Pa.  136,  25 
Atl.  630;  Rich's  Appeal  (1893)  162 
Pa.  138.  26  Atl.  630;  Re  Twenty-eighth 
Street  (1893)  168  Pa.  464,  27  Atl. 
1109;  Scranton  v  Davidson  (1894)  3 
Lack.  Jur.  141;  Chester  v.  Bullock 
a898)  187  Pa.  644,  41  Atl.  462. 


Washington. — Barlow  v.  Tacoma 
(1896)  12  Wash.  32,  40  Pac.  382;  Turn- 
water  T.  Pix  (1897)  18  Wash.  168,  51 
Pac.  868;  Northwestern  ft  P.  Hypo- 
theek  Bank  v.  Spokane  (1898)  18 
Wash.  466,  61  Pac.  1070;  Heath  v.  Mc- 
Crea  (1898)  20  Wash.  342.  55  Pac. 
432;  Annie  Wright  Seminary  v.  Ta- 
coma (1900)  23  Wash.  109,  62  Pac. 
444;  New  Whatcom  v.  Bellingham 
Bay  Improv.  Co.  (1899)  16  Wash.  131, 
47  Pae.  236,  affirmed  in  (1898)  172  U. 
S.  314,  43  L.  ed.  460.  19  Sup.  Ct.  Rep. 
206;  McNamee  v.  Tacoma  (1901)  24 
Wash.  691,  64  Pac.  791;  Young  v.  Ta- 
coma (1903)  31  Wash.  158,  71  Pac. 
742;  Ferry  v.  Tacoma  (1904)  34  Wash. 
652,  76  Pac.  277;  Alexander  v.  Tacoma 
a904)  36  Wash.  366,  77  Pac.  686; 
Aberdeen  v.  Lucas  (1905)  37  Wash. 
790,  79  Pac.  632;  Spokane  v.  Preston 
(1907)  46  Wash.  98,  89  Pae.  406;  Re- 
nard  v.  Spokane  (1908)  48  Wash.  346, 
93  Pac.  617;  Rucker  Bros  v.  Everett 

(1911)  66  Wash.  866,  38  L.R.A.(N.S.) 
582, 119  Pac.  807;  Collins  v.  Ellensburg 

(1912)  68  Wash.  212,  122  Pac.  1010; 
Martin  v.  Olympia  (1912)  69  Wash.  28, 
124  Pac.  214;  Great  Northern  R.  Co.  v. 
Leavenworth  (1914)  81  Wash.  611, 142 
Pac.  1165,  Ann.  Cas.  1916D,  239;  Samp- 
son V.  Leavenworth  (1914)  81  Wash. 
700,  142  Pac.  1160;  Kuehl  v.  Edmonds 

(1915)  85  Wash,  307,  148  Pac.  19; 
Grandin  v.  Tacoma  (1915)  87  Wash. 
98,  161  Pac.  254;  Shaser  v.  Olympia 

(1916)  92  Wash.  466,  159  Pac.  756; 
Seattle  v.  Jones  (1917)  96  Wash.  5, 
163  Pac.  12;  Sanderson  v.  Seattle 

(1917)  96  Wash.  682,  164  Pac.  217. 
Wiscmsin. — Wright    v.  Forrestal 

(1886)  65  Wis.  341,  27  N.  W.  52. 
'  That  misleading  statements  were 
made  by  the  board  of  local  improve- 
menta  affords  no  excuse  for  not  filing 
objections  in  the  county  court  at  the 
confirmation  of  a  paving  assessment 
and  equity  will  not  relieve  an  owner 
by  setting  aside  a  special  tax  on  this 
ground.    Mushbaugh  v.  East  Peoria 

(1913)  260  in.  27,  102  N.  E.  1027. 
However,  in  some  instances  where 

it  appeared  that  the  body  levying  an 
assessment  for  a  street  or  sewer  im- 
provement had  never  acquired' juris- 
diction to  act  in  the  premises,  and 
therefore  the  assessment  was  abso- 
lutely void.  It  has  been  held  that  a 
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failvrv  to  object  to  an  assessment  in 
the  manner  prescribed  does  not  oper- 
ate as  a  waiver,  and  a  property  owner 
is  not  estqjiped  from  later  denying  his 
liability  for  the  amount  of  his  assess- 
ment. 

Alabama. — Woodlawn  v.  Durham 
(1909)  162  Ala.  565,  50  So.  356. 

California. — Brady  v.  Bartlett 
(1880)  56  Cal.  350;  Brock  v.  Luning 
(1891)  89  Cal.  316,  26  Pac.  972;  Man- 
ning T.  Den  (1891)  90  Gal.  610.  27 
Pac.  436;  McBean  v.  Rediek  (1892) 
96  Cal.  191,  31  Pac.  7;  Perine  v.  For- 
bush  (1893)  97  Cal.  306,  32  Pac.  226; 
Capron  v.  Hitchcock  (1893)  98  Cal. 
427,  33  Pac.  431;  Partridge  v.  Lucas 
(1893)  99  Cal.  619,  33  Pac.  10S2;  San 
Joae  Improv.  Co,  v.  Auzerais  (1896) 
106  Cal.  498,  39  Pac.  869;  Kenny  v. 
Kelly  (1896)  113  Gal.  864, 46  Pac.  699; 
Warren  v.  Chandos  (1896)  116  Cal. 
382,  47  Pac.  132;  Chase  v.  Los  Angeles 
(1898)  122  Cal.  540,  55  Pac.  414;  Per- 
ine V.  Lewis  (1900)  128  Cal.  236,  60 
Pac.  422,  772;  Pacific  Paving  Co.  v. 
Verso  (1900)  12  Cal.  App.  362,  107 
Pac.  590;  De  Haven  v.  Berendes 
(1901)  136  Cal.  178,  67  Pac.  786;  Blan- 
chard  v.  Ladd  (1901)  135  Cal.  214,  67 
Pac.  181;  BABBBt  Asphalt  Paving  Go. 
V.  JUBGBNS  (reported  herewith)  ante, 
597;  City  Securities  Co.  v.  Harvey 
(1917)  176  Cal.  682,  169  Pac.  380; 
Schmidt  V.  Santa  Monica  Conunercial 
Co.  (1919)  —  Cal.  App.  — ,  178  Pac. 
315. 

Colwade^Keese  v.  Denver  (1887) 
10  Colo.  112,  16  Pac.  825;  Denver  v. 
State  Invest.  Co.  (1911)  49  Colo.  244, 
88  LJl.A.(N5.)  395,  112  Pac.  789. 

IIlinoi& — LeMoyne  v.  West  Chicago 
Park  (1886)  116  111.  41,  4  N.  E.  498,  6 
N.  E.  48 ;  People  ex  rel.  McCormack  v. 
McWethy  (1896)  165  111.  222,  46  N. 
E.  187;  Pet^le  ex  rel.  Kochersperger 
v.  EggeiB  (1897)  164  111.  616.  46  N.  E. 
1074;  Cass  v.  People  (1897)  166  111. 
126,  46  N.  E.  729;  Walker  v.  People 
(1903)  202  111.  34,  66  N.  E.  827;  Glos 
V.  Cannata  (1906)  121  111.  App.  215; 
Phillips  V.  People  (1905)  218  111.  450, 
76  N.  E.  1016;  People  ex  rel.  Price  v. 
Lyon  (1906)  218  III.  677.  76  N.  E. 
1017;  Fettle  ex  rel.  George  v.  Phinney 
(1907)  231  111.  180,  83  N.  E.  14S;  Casey 
T.  Cincinnati,  H.  &  D.  R.  Co.  (1914) 


263  111,  352,  105  N.  E.  130;  Melrose 
Paric  v.  Indiana  Harbor  Belt  R.  Co. 

(1916)  275  IIJ.  74,  113  N.  E.  880. 
Iowa.--Coggeahall  v,  Des  MoineiK 

(1889)  78  Iowa,  235.  41  N.  W.  617.  42 
N.  W.  650;  Gallaher  v.  Garland  (1904) 
126  Iowa,  206,  101  N.  W.  867;  Corn- 
stock  V.  Eagle  Grove  (1907)  133  Iowa, 
589,  111  N.  W.  51;  Bennett  v.  Emmets- 
burg  (1908)  138  Iowa,  67.  115  N.  W. 
582;  Andre  v.  Burlington  (1908)  141 
Iowa.  65,  117  N.  W.  1082;  Shaver  v. 
J.  W.  Turner  Improv.  Co.  (1911)  — 
Iowa.  — ,  133  N.  W.  770. 

Michigan.— Brush  v.  Detroit  (1876) 
32  Mich.  43;  Mills  v.  Detroit  (1893) 
95  Mich.  422,  64  N.  W.  897. 

Minneeota.— Sewall  v.  St.  Paul 
(1874)  20  Minn.  511,  Gil.  469. 

Montana. — Shapard  v.  Missoula 
(1914)  49  Mont.  269,  141  Pac.  644. 

New  Jeraey.—State,  Evans,  Prose- 
cutor, v.  Jersey  City  (1872)  35  N.  J, 
L,  381. 

New  York.— Re  New  York  (1823)  1 
Cow.  74. 

North  Dakota. — McKenzie  v.  Man- 
dan  (1914)  27  N.  D.  546,  147  N.  W. 
808;  Robertson  Lumber  Co.  v.  Grand 
Forks  (1914)  27  N.  D.  666,  147  N.  W. 
249. 

Oregon.^ — Jones  v.  Salem  (1912)  6S 
Or.  126,  123  Pac.  1096;  Randall  v.  Sa- 
lem (1912)  62  Or.  609,  123  Pac.  1099. 

Pennsylvaiiia. — Swissvale  v.  IKck- 
son  (1917)  68  Fa.  Super.  Gt.  160; 
Swissvale  v.  Gollingwood  (1917)  68 
Pa.  Super.  CL  170. 

Texas. — Hntcheson  v.  Storrie 
(1899)  92  Tex.  686,  46  L.%A.  289,  71 
Am.  St.  Rep.  884,  61  S.  W.  848;  San 
Antonio  v.  Spears  (1918)  —  Tex.  Civ. 
App.  — ,  206  S.  W.  703. 

Utah.— Gwilliam    v.    Ogden  jClty 

(1917)  49  Utah.  665.  164  Pac.  1022. 
WashingtM^ — Howell    v.  Tacoma 

(1892)  8  Wash.  711,  28  Am.  St.  Rep. 
83,  29  Pac.  447;  Pierce  v.  Tacoma 
(1892)  3  Wash.  785,  29  Pac.  449; 
Briggs  v.  Tacoma  (1892)  3  Wash.  786. 
29  Pac.  449 ;  Monk  v.  Ballard  (1906)  42 
Wash.  35,  84  Pac.  397;  Sanderson  v. 
Ballard  (1906)  42  Wash.  697,  84  Pac. 
899;  McGurdy  v.  Ballard  (1906)  42 
Wash.  697,  84  Pac.  399;  Kuehl  v.  Ed- 
monds (1916)  86  Wash.  807,  148  Pac. 
19. 
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Wert    Viryinio^Moundsville  v. 

Yost  (1914)  76  W.  V».  224,  83  S.  E. 
910. 

An  objection  that  the  street  had 
been  accepted  by  the  city  and  there- 
fore, under  the  provisions  of  the  stat- 
ute then  in  force,  could  not  be  im- 
proved at  the  expense  of  the  abutting 
owners,  was  held  in  Barb^  Asphalt 
PAVING  Go.  V.  JUBGENS  (reported  here- 
with) ante,  597,  not  to  be  waived  by 
the  failure  of  the  property  owner  to 
present  the  objection  to  the  common 
council  which  ordered  the  improve- 
ment. 

"Jurisdictional  defects  are  not 
waived  by  a  failure  to  appear  and  ob- 
ject to  an  assessment,  or  a  failure  to 
appeal  from  the  order  of  the  council 
adopting  an  assessment  resolution. 
.  .  .  And  it  is  equally  well  settled 
that,  as  asrainst  an  assessment  void 
for  want  of  jurisdiction,  equity  will 
grant  relief  by  injunction.  .  .  ,  Er- 
rors nonjurisdictional  in  character, 
and  beinf  such  as  that  it  is  possible  to 
Uie  council  to  make  corrections,  may 
be  waived  by  a  failure  to  appear  and 
object,  or,  having  objected,  by  failure 
to  appeal.  But  it  is  only  errors  in  an 
assessment  that  the  council  baa  au- 
thority to  make  which  are  thus  waived. 
A  failure  to  object  cannot  be  given 
effect  to  relate  back  aad  infuse  validi- 
^  into  a  centraet  the  oeaBcil  had  no 
power  to  make."  Bennett  v.  Emmets- 
burg  (1908)  138  Iowa,  67,  115  N.  W. 
582. 

"As  such  proceedings  are  in  in- 
vitusa  the  statutes  must  be  strictly 
followed,  or  the  acts  done  will  be  in- 
valid. But  it  is  within  the  power  of 
the  legislature  to  establish  tribunals 
for  the  settlement  of  all  issues  aris- 
ing during,  the  progress  of  the  pro- 
ceedings, and  to  these  tribunals  the 
aggrieved  party  must  resort.  Of 
course,  if  f^e  council,  by  reason  of 
some  act  or  omission,  is  without  juris- 
diction,— that  is  to  say,  has  no  power 
to  act  at  all  in  the  premises, — the 
question  may  be  raised  at  any  time 
and  in  any  kind  of  proceedings."  An- 
dre V.  Burlington  (1908)  141  Iowa, 
66, 117  N.  W.  1082. 

So,  it  has  been  held  that  city  au- 
thorities have  no  right  to  open  and 
widen  a  turnpike  road  as  one  of  the 


streets  of  the  city,  and  an  objection 
to  an  assessment  for  such  improve- 
ment may  be  made,  though  no  objec- 
tion was  made  on  the  application  for 
the  confirmation  of  the  report  of  the 
viewers.  Breed  v.  Allegheny  (1877) 
85  Pa.  214,  wherein  the  court  said: 
-'No  attempt  appears  to  have  been 
made  by  the  city  to  condemn  said 
road;  on  the  contrary,  it  is  still  a  turn- 
pike road  on  which  toll  is  charged. 
It  is  clear  the  city  authorities  had  no 
right  to  open  and  widen  this  turnpike 
road  as  one  of  the  streets  of  the  city. 
.  .  .  It  was  alleged,  however,  that 
this  defense  should  have  been  taken 
before  the  confirmation  of  the  report 
of  the  viewers,  and  that  il  cannot  be 
made  upon  the  scire  facias.  This  is 
not  so,  for  the  reason  that  the  city  had 
no  power  to  assess  the  property  of  the 
plaintiff  in  error  with  any  portion  of 
the  expense  of  opening  the  alleged 
street.  The  confirmation  of  the  re- 
port of  the  viewers  amounts  to  noth- 
ing as  respects  him."  See  to  the  same 
effect,  Wilson  v.  Allegheny  City 
(1875)  79  Pa.  272. 

The  failure  of  a  landowner  to  ap- 
peal to  the  city  council  because  of  ir- 
regulM'ity  of  an  assessment,  due  to  the 
failure  of  the  contractor  to  make  affi- 
davit that  he  had  not  contracted  to  pay 
a  rebate  to  anyone  liable  for  the  as- 
aewnaent,  amounts  to  a  waiver  of  this 
defect.  Smith  v.  Lighttson  (1920)  — 
Cal.  — ,  186  Pac.  769. 

S.  swDtdeHcy  vf  peMfton. 

An  objection  that  the  ordinance  un- 
der which  a  paving  assessment  was 
levied  is  void,  because  it  was  adopted 
without  a  petition  of  the  owners  of 
one  half  of  the  property  abutting  on 
the  line  of  the  proposed  improvement, 
cannot  be  raised  In  a  collateral  pro- 
ceeding for  judgment  of  sale  of  the 
property  for  delinquent  tax.  If  not 
made  at  the  confirmation  of  the  as- 
sessment, it  is  considered  waived. 
Phillips  V.  People  (1906)  218  111.  450, 
76  N.  E.  1016,  wherein  the  court  said: 
"The  jurisdiction  of  the  county  court 
to  confirm  the  assessment  did  not  de- 
pend upon  the  existence  of  such  peti- 
tion, and  as  the  judgment  could  not 
be  collaterally  attacked  except  for 
want  of  jurisdiction,  the  objection 
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could  not  be  interposed  in  the  proceed- 
ing to  collect  the  assessment." 

So,  an  objection  that  a  petition  for 
an  improvement  had  been  refiled  with 
the  board  of  local  improvements  after 
it  had  served  its  purpose  and  ceased 
to  be  effective  as  a  petition  should  be 
made  in  opposition  to  the  application 
to  confirm  the  assessment,  and,  fail- 
ing to  do  this,  a  landowner  is  estopped 
from  raising  the  question  on  an  ap- 
plication for  judgment  of  sale.  Har- 
man  v.  People  (1905)  214  111.  454,  73 
N.  E.  760.  The  court  said:  "Waiv- 
ing the  fact  that  some  of  these  objec- 
tions do  not  appear  upon  the  face  of 
the  record. of  the  proceeding  to  con- 
firm the  special  tax,  and  therefore  are 
not  available  tor  a  collateral  attack 
thereon,  it  is  apparent  that  eveiyone 
of  these  objections  might  have  been 
made  in  that  proceeding.  The  facts 
on  which  they  are  alleged  to  be  found- 
ed were  in  existence  at  that  time  and 
could  have  been  presented  to  the 
court.  ,  .  ,  The  property  owner  is 
entitled  to  a  hearing  before  his  prop- 
erty is  finally  charged  with  a  special 
tax  or  assessment,  and  the  law  has 
provided  such  a  hearing;  but  when 
the  property  owner  has  had  his  day 
in  court  the  judgment  is  binding  and 
conclusive  as  to  every  defense  which 
was  or  might  have  been  made  by  him. 
That  is  the  rule,  regardless  of  the 
statute,  and  we  have  always  held  that 
objections  such  as  these  cannot  be 
raised  by  way  of  collateral  attack,  in 
the  proceeding  to  collect  the  assess- 
ment by  judgment  and  sale.  It  was 
the  right  and  duty  of  appellants,  when 
notified  as  provided  by  the  statute,  if 
they  desired  to  contest  the  tax  for  any 
of  the  reasons  now  alleged,  to  appear 
in  the  county  court  and  make  their  ob- 
jections. The  judgment  of  confirma- 
tion is  in  full  force,  not  vacated,  re- 
versed, or  set  aside  as  to  appellant's 
property,  and  it  cannot  be  collaterally 
attacked  in  the  way  here  attempted." 

See  also  Leitch  v.  People  (1900) 
183  IlL  569,  56  N.  E.  127,  wherein  the 
court  said:  "It  is  provided  in  §  66 
of  the  Act  of  1897  that,  upon  the  ap- 
plication for  judgment  against  prop- 
erty  for  delinquent  special  assess- 
ments, no  defense  or  objection  shall  be 
made  or  heard  which  might  have  been 


interposed  in  the  proceeding  to  con- 
firm such  assessment,  and  no  errors 
in  the  proceeding  to  confirm,  not  af- 
fecting the  power  of  the  court  to  en- 
tertain and  consider  the  petition 
therefor,  shall  be  deemed  a  defense  to 
the  application  therein  provided  for. 
Upon  the  application  to  confirm  the  as- 
sessment, appellant  had  the  undoubted 
right  to  appear  in  the  county  court 
and  call  in  question  the  validily  of 
the  petition  presented  to  the  board  of 
local  improvements,  and,  aa  he  was 
notified  as  required  by  law,  it  was  his 
duty  to  appear  and  make  objection  if 
he  desired  to  contest  the  validity  of 
the  proceedings,  but  as  he  failed  to 
appear  on  application  to  confirm,  un- 
der the  plain  language  of  the  statute 
he  is  concluded  from  calling  in  ques- 
tion any  of  the  proceedings  anterior 
to  the  judgment  of  confinnation,  ex- 
cept the  jurisdiction  of  the  court  ren- 
dering the  judgment." 

Where  the  county  court,  on  the  ap- 
plication for  confirmation  of  an  as- 
sessment for  a  street  improvement,  is 
empowered  by  law  to  hear  and  deter- 
mine whether  the  owners  of  a  majori- 
ty of  the  property  abutting  on  a  street 
petitioned  for  the  improvement,  the 
objection  that  a  majority  did  not  sign 
is  waived  by  a  failure  to  adopt  the 
remedy  provided.  Pipher  v.  People 
(1899)  183  III.  486,  66  N.  E.  84. 

Where  it  is  alleged  that  the  peti- 
tion for  the  change  of  grade  of  a 
street  was  not  signed  by  the  necessary 
two  thirds  of  the  property  owners  in- 
terested, as  required  by  statute,  but  no 
objection  was  made  to  the  city  coun- 
cil, the  right  to  urge  the  objoction 
later  is  lost,  since  it  will  be  presumed 
that  the  council  decided  jurisdictional 
questions  correctly,  and  nonjurisdic- 
tional  questions  cannot  be  raised  in  a 
suit  to  enjoin  the  collection  of  the  as- 
sessment. De  Puy  Wabash  (1898) 
133  Ind.  336,  82  N.  E.  1016. 

In  Collins  v.  Ellehsburg  (1912)  68 
Wash.  212,  122  Pac.  1010,  it  was  said: 
"The  petition  is  not  a  jurisdictional 
prerequisite.  To  proceed  without  pe- 
tition was  not  to  proceed  without  pow- 
er. It  was,  at  most,  the  exercise  in  an 
irregular  manner  of  power  amply 
confeired.  The  legislature  might 
have  conferred  the  power  wltliout  re- 
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qalrinv  uiy  petition.  There  is  no 
conatitutional  inhibition  against  such 
a  course.  The  lack  of  a  petition  was, 
therefore,  a  mere  irrej^ularity;  and 
the  riffht  to  object  on  that  account  was 
waived  by  the  failure  of  the  proper- 
ty owners  to  protest  against  the  im- 
provement on  that  ground,  in  response 
to  the  notice  given  by  the  declaratory 
ordinance  as  published,  and  witiiin  the 
time  fixed  in  that  notice.'* 

However,  authority  is  not  wanting 
that  a  proper  petition  is  jurisdiction- 
al and  a  special  assessment  without  it 
is  void.  Thus,  where  a  statute  pro- 
vided that  "the  city  councils  shall 
cause  sewers  to  be  constructed  in  any 
district,  whenever  a  majori^  of  the 
propertgr  holders  resident  therein 
shall  petition  therefor,"  and  it  ap- 
peared from  the  evidence  that  a  ma- 
jority did  not  join  in  the  petition,  it 
was  held  that  an  ordinance  passed  for 
the  improvement  was  void,  and  that  a 
property  holder  might  restrain  the 
sale  of  real  estate  fot  the  purpose  of 
collecting  an  assessment*  though  a 
meeting  was  held  to  hear  objections 
to  the  proposed  improvement,  and  he, 
though  having  notice,  did  not  attend. 
Keese  v.  Denver  (1887)  10  Colow  112, 
16  Pac.  825.  The  court  said:  "The 
general  rule  is  laid  down  by  Judge  Dil- 
lon in  his  work  on  Municipal  Corpora* 
tions  (§  800),  and  is  as  fellows: 
'Where  the  power  to  pave  depends  up- 
on the  assent  or  petition  of  a  given 
number  or  proportion  of  the  proprie- 
tors to  be  affected,  this  fact  is  juris- 
dictional, and  the  finding  of  the  city 
authorities  or  council  that  the  requi- 
site number  had  assented  or  petitioned 
is  not,  in  the  absence  of  legislative 
provision  to  that  effect,  conclusive; 
and  the  want  of  such  assent  makes  the 
whole  proceeding  void,  and  the  non- 
assent  may  be  shown  as  a  defense  to 
an  action  to  collect  the  assessment,  or 
may,  it  has  been  held,  be  made  the 
basis  for  a  bill  in  equity  to  restrain 
a  sale  of  the  owner's  property  to  pay 
for  it.'  The  ordinance  .  .  ,  can- 
not be  sustained  upon  the  petition 
therefor." 

So,  an  objection  to  a  petition  for  a 
street  improvement  that  it  was  not 
sigiied  by  the  persons  who  owned  the 


lands  in  front  of  which  the  work  was 

to  be  done  is  jurisdictional,  where  the 
statute  makes  such  signature  manda- 
tory, and  may  be  raised  by  a  purchas- 
er of  land  subject  to  the  assessment, 
even  though  his  grantor  failed  to 
avail  himself  of  the  opportunity  of- 
fered to  present  objections.  State, 
Evans.  Prosecutor,  v.  Jersey  City 
(1872)  SB  N.  J.  L.  881. 

St  TaUdttjf  of  stntute  or  ordinance, 
f  a>  0«nerally. 

Where  an  ordinance  for  a  street  im- 
provement shows  on  its  face  that  it  is 
imauthorized,  and  that  the  council  was 
without  power  to  enact  it,  or  shows  a 
failure  to  comply  with  some  positive 
requirement,  and  is,  therefore,  abso- 
lutely void,  it  is  generally  held  that 
advantage  may  be  taken  of  such  de- 
feet  on  an  application  for  judgment 
of  sale  to  meet  the  assessment,  al- 
though the  property  owner  has  failed 
to  make  objection  at  the  time  and 
place  provided  by  law. 

Thus,  an  ordinance  providing  for 
the  laying  of  a  water  service  pipe, 
which  left  it  discretionary  with  the 
department  of  public  worics  to  deter- 
mine the  nature  and  character  of  the 
Improvement,  has  been  held  to  be  void, 
as  exceeding  the  power  of  the  coun- 
cil, and  therefore  a  property  owner 
was  not  estopped  to  object  to  its  va- 
lidity because  of  his  failure  to  raise 
the  objection  at  the  hearing  for  con- 
firmation of  the  assessment.  Cass  v. 
People  (1897)  166  Ut  126^  46  N.  E. 
729,  wherein  it  was  said:  '*It  not  only 
does  not  specify  with  sufficient  defi- 
niteness  the  nature  and  character  and 
description  of  the  improvement,  but  it 
leaves  the  nature,  character,  and  de- 
scription of  the  improvement  largely 
to  be  determined  by  the  department  of 
public  works.  The  department  of  pub- 
lic works  is  thereby  invested  with  a 
discretion  in  regard  to  how  the  im- 
provement should  be  made.  We  have 
held  that  an  ordinance  thus  clothing 
the  department  of  public  works  with 
discretionary  power  is  void.  The  re- 
sponsibility of  directing  the  mode  and 
manner  and  extent  of  such  public  im- 
provements is  with  the  common  coun- 
.cil.    An  attempt  to  vest  the  board 
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with  discretionary  powers  in  such  cas- 
es may  afford  a  cover  for  unfair  esti- 
mates, and  'open  the  door  to  fraud  and 
favoritism  in  letting  contracts  for  the 
work.***' 

Where,  under  a  statute  providing: 
for  the  construction  of  sidewalks,  an 
ordinance  can  legally  provide  for  the 
laying  of  a  sidewalk  on  one  street 
only,  and  not  on  a  number  of  streets, 
an  ordinance  providing  for  the  con- 
struction of  a  sidewalk  on  forty-two 
different  streets  and  parts  of  streets 
is  void,  and  a  property  owner  does  not 
waive  his  right  to  object  to  an  assess- 
ment thereunder  because  of  his  fail- 
ure to  raise  the  question  at  the  confir- 
mation of  the  assessment.  Glos  v. 
Cannata  (1905)  121  la  App.  215. 

Where  a  statute  provides  that,  be- 
fore any  sewer  is  constructed,  a  pro- 
posed resolution  of  necessity  shall  be 
brought  forward,  setting  forth  the 
necessity  of  the  improvement,  a  state- 
ment of  the  material  to  be  used,  meth- 
od of  construction,  etc.,  this  provision 
is  mandatory,  and  an  ordinance  or- 
dering a  sewer  without  such  notice  is 
void;  hence,  a  property  owner  is  not 
estopped  from  enjoining  the  collection 
of  the  assessment  on  such  grounds  by 
failing  to  appear  and  object  at  the 
hearing  before  the  council.  Bennett 
V.  Emmetsburg  (1908)  138  Iowa,  67, 
115  N.  W.  582. 

But  an  objection  to  an  assessment 
on  the  ground  that  the  city  charter 
authorizing  improvements  is  defec- 
tive, in  that  it  does  not  require  the 
commissioners  to  give  notice,  is  waived 
where  notice  and  full  opportunity 
to  be  heard  are  given,  and  the  prop- 
erty owner  acquiesces  in  the  improve- 
ment without  objecting.  Plarion  v. 
Pilot  Mountain  (1915)  170  N.  C.  118, 
87  S.  E.  58,  wherein  the  court  said: 
"The  plaintiff  has  had  every  oppor- 
tunity to  be  heard  both  before  the 
work  was  began  and  during  its  prog- 
ress. He  stood  by  and  saw  his  prop- 
erty benefited  at  the  expense  of  the 
town,  and  he  cannot  now  be  beard  to 
contest  repayment  to  the  town  treas- 
urer of  the  sum  which  has  been  paid 
by  the  other  taxpayers  for  the  benefit 
of  the  property  and  in  discharge  of 
the  civic  duty  which  was  imposed  <»i  • 


his  property  to  furnish  proper  side- 
walks. .  .  .  When  served  wHh 
notice  of  the  order  to  lay  the  side- 
walk he  did  not  appear  before  the 
commissioners  nor  make  any  objec- 
tions. When  served  on  January  7, 
1914,  with  notice  that  unless  he  laid 
the  sidewalks  in  front  of  his  property 
the  city  would  do  so  and  charge  him 
with  the  costs,  again  he  did  not  ap- 
pear before  commissioners  or  take 
any  other  steps  to  object.  After  three 
months'  delay,  the  city  ordered  the 
work  to  be  done.  He  stood  by  com- 
placently and  saw  the  sidewalks  laid 
in  front  of  his  hotel  and  warehouse,  a^ 
they  were  in  front  of  the  property  of 
his  neighbors,  and  made  no  Objection. 
He  was  notified  of  the  amount  of  such 
assessments,  and  has  not  objected 
that  the  cost  was  excessive  or  shown 
that  such  action  was  arbitrary.  His 
property  was  in  the  center  of  the  town, 
and  the  pavement  was  laid  down  in 
front  of  his  hote^,  which  was  the  only 
one  in  town,  and  in  front  of  his  adja- 
cent warehouse.  His  sidewalks  must 
be  paid  for,  either  at  his  expense  or 
at  the  expense  of  the  other  taxpayers 
in  the  town.  It  is  only  after  the  lapse 
of  eighteen  months,  after  he  was 
served  with  legal  notice,  and  also  had 
actual  notice  of  the  work  going  on, 
that  he  now  objects  for  the  first  time 
and  seeks  to  prevent  repayment  to  the 
town  treasurer  of  the  sums  spent  ou 
his  sidewalks.  .  .  .  The  plaintiff  is 
estopped  to  object  now,  having  had 
notice  to  put  down  the  sidewalk,  and 
notice  later  that  if  he  did  not  do  so 
the  town  would  lay  the  sidewalk  and 
charge  the  cost  to  him  (to  neither  of 
which  notices  he  responded),  and, 
further,  by  his  acquiescence  in  stand- 
ing by  while  the  work  was  being  done 
and  making  no  objection,  either  before 
the  town  authorities  or  otherwise,, 
taking  part  in  laying  out  the  work, 
and  even  promising  to  pay." 

Likewise,  where,  on  due  notice  to 
him,  a  property  owner  on  grievance 
day  finds  no  fault  with  an  assessment 
for  the  construction  of  a  sewer,  ac- 
quiescing in  the  assessments  for 
benefits  upon  his  premises,  and  doeR 
not  in  any  manner  attempt  to  appeal 
or  to  review  them  through  the  proper- 
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chttnnels,  be  is  estopped  to  attack  the 
validity  of  the  lesrislation  under  which 
the  improvement  was  made.  Ithaca 
T.  Babcock  (1901)  36  Misc.  49.  72  N. 
Y.  3upp.  519,  affirmed  on  other 
grounds  in  (1902)  72  App.  Div.  260, 
76  N.  Y.  Supp.  49. 

(bj  IrregtttartUes  in  enactment  or  con- 
tenta  of  ordinance. 

Where  authority  is  given  to  enact 
an  ordinance  orisinating  proceedings 
for  street  improvements,  it  is  gener- 
ally held  that  a  failure  to  object  to 
mere  irregularities  in'  the  adoption  of 
the  ordinance,  as  to  defects  in  the 
contents  thereof,  at  the  time  of  con- 
firmation of  the  assessment,  estops  a 
property  owner  from  later  objecting 
in  proceedings  to  enforce  the  lien  of 
the  assessment. 

Thus,  a  property  owner  is  estopped 
from  asserting  the  invalidity  of  a 
paving  assessment  on  the  grounds 
that  the  ordinance  was  not  referred  to 
a  committee  of  the  council,  and  that 
unanimous  consent  was  not  obtained 
for  its  passage  without  such  refer- 
ence, when  no  objection  was  made  at 
the  confirmation  of  the  assessment. 
Doremus  v.  People  (1896)  161  III  26, 
48  N.  E.  701,  wherein  the  court  said: 
"It  is  not  permissible  for  appellant  to 
attack  the  judgment  in  the  assess- 
ment proceedings  upon  such  grounds. 
The  petition  was  sufficient  to  give  the 
court  jurisdiction  to  enter  the  judg- 
ment of  confirmation,  and  that  judg- 
ment is  not  open  to  collateral  attack 
on  grounds  not  affecting  the  jurisdic- 
tion, and  for  matters  that  might  have 
been  urged  at  the  time  judgment  was 
entered." 

So,  where  a  statute  provides  that  an 
ordinance  for  an  improvement  shall 
be  read  at  two  consecutive  meetings 
of  the  city  council,  an  objection  to  a 
paving  assessment  because  of  non- 
eonqiliance  therewith  is  jurisdic- 
tional, and  a  property  owner  is  not 
estopped  by  the  failure  of  his  grantor 
to  appear  and  object,  in  response  to 
notice.  Moundsville  v.  Yost  (1914) 
76  W.  Va.  224,  88  S.  E.  910,  wherein 
the  court  said:  "It  may  be  that,  if 
|th«  objection  related  only  to  a  mere 
1  hrftgDiarity  in  the  proceeding,  the 
*  present  owner  would  be  estopped  by 


the  failure  of  his  predecessor  in  title 
to  make  objection  before  the  assess- 
ment was  made.  But  the  objection 
relates  to  more  than  a  mere  irregular- 
ity. It  strikes  at  the  jurisdiction  of 
the  council  to  pkw;eed  in  violation  of 
the  mandate  of  its  charter,  and  in- 
Tolvea  the  very  right  and  power  of  the 
city  to  make  a  binding  special  assess- 
ment in  a  manner  different  from  the 
only  method  provided  by  the  statute. 
The  right  to  make  local  assessments 
depends  upon  legislative  grant  of 
power,  which  in  this  case  is  given. 
But  the  power  must  be  exercised  in 
the  particular  mode  prescribed  by  the 
statute.  The  void  resolution  is  the 
only  basis  for  the  alleged  special  as- 
sessment, and  the  invalid!^  of  the 
resolution  renders  void  all  subse- 
quent proceedings,  so  far  as  they  re- 
late to  the  rights  of  property  owners. 
Hence  the  defendant  E.  H.  Yost  is 
not  estopped  to  deny  the  validity  of 
the  lien.  No  one  is  estopped  to  assail 
collaterally  proceedings  which  are 
wholly  void." 

Likewise,  inconsistency  between 
the  title  and  body  of  an  ordinance  for 
a  street  improvement  must  be  made 
at  confirmation  proceedings,  and  if 
the  question  is  not  raised  there  it  will 
be  considered  waived.  Fiske  v. 
People  (1900)  188  UL  206,  62  L.R.A. 
292,  68  N.  E.  986.  See  to  the  same 
effect,  Chicago  Terminal  Transfer  Co. 
V.  Chicago  (1899)  178  III.  429,  53  N. 
E.  361. 

An  objection  to  an  assessment  that 
the  original  ordinance  failed  to  de- 
scribe the  general  character  of  the 
material  to  be  used  in  making  a  pave- 
ment cannot  be  raised  in  a  bill  to 
enjoin  collection,  where  the  property 
owner  has  failed  to  take  advantage  of 
a  statute  providing  that  "the  council 
will  meet  to  hear  and  determine  any 
objections  or  defense  that  may  be 
filed,"  and  that  "persons  who  do  not 
file  objections  in  writing  or  protests 
against  such  assessments  shall  be 
held  to  have  consented  to  the  same." 
Birmingham  v.  Wills  (1912)  178  Ala. 
198,  59  So.  173,  Ann.  Gas.  1915B.  746. 

Failure  to  object,  as  permitted  by 
that  act,  has  also  been  held  to  estop  a 
property  ovmer  to  enjoin  the  collec- 
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tion  of  a  paving  assessment,  on  the 
ground  that  the  ordinance  does  not 
sufficiently  describe  the  nature  and 
extent  of  the  work  proposed.  Ibid. 

And  under  tiie  sanie  statute  the 
omission  of  the  name  of  the  street  to 
be  improved  in  the  body  of  an  ordi- 
nance providing  for  paving,  and 
which  recites  the  facts  in  the  title,  is 
an  objection  which  cannot  be  raised 
in  a  suit  to  enjoin  the  collection  of  an 
assessment,  where  the  property  owner 
has  failed  to  appear  and  file  his  pro- 
test before  the  cl^  council.  Birming- 
han)  V.  A^emathy  (1912)  178  Ala. 
221,  59  So.  180. 

In  People  ex  rel.  Price  v.  Wiemers 
(1907)  225  111.  17.  80  N.  E.  45,  an 
application  for  judgment  of  sale  it 
was  contended  that  an  ordinance  for 
grading  and  paving  was  illegal  and 
void  because  of  the  uncertainty  as  to 
the  kind  of  sod-edge  curb  and  the  fill- 
ing forming  a  portion  of  the  improve- 
ment, in  that  it  called  for  good,  fresh- 
cut,  and  live  sod,  without  specifying 
its  thickness  or  the  character  of  the 
grass,  etc.  It  was  held  that  the  right 
to  raise  the  objection  had  been 
waived*  the  court  saying:  "Without 
attempting  to  set  out  in  detail  the 
objections  on  this  point,  it  is  plain 
that  these  questions  could  have  been 
raised  at  the  hearing  on  the  confirma- 
tion of  the. assessment.  Numerous  de- 
cisions of  this  court,  as  well  as  the 
statute,  hold  that  if  they  could  have 
been  then  raised  they  cannot  be 
raised  later  on  applicaUon  for  judg- 
ment, unless  th^  go  to  the  jurisdic- 
tion of  the  court.  .  .  .  Unless 
there  is  a  total  failure  to  include  in 
an  ordinance  the  necessary  elements 
of  a  specification  of  the  nature,  char- 
acter, locality,  and  description  of  the 
improvement  required  by  statute,  the 
mere  fact  that  the  specification  is  de- 
fective in  some  respect  is  not  a  de- 
fense to  an  application  for  judgment 
of  sale."  See  to  the  same  effect. 
People  ex  rel.  Price  v.  Cole  (1907) 
227  IlL  69,  81  N.  B.  7. 

So,  in  Steenberg  v.  People  (1897) 
164  III.  478,  45  N.  E.  970,  it  was  held 
that  where  a  grading  and  paving  ordi- 
nance was  fair  and  legal  on  its  face, 
giving  a  full  and  suSicient  descrip- 


tion of  the  locality  of  an  improve- 
ment, although  it  could  be  shown  that 
the  description  was  a  false  one,  the 
objection  must  be  made  on  the  appli- 
cation for  confirmation^  and  could  not 
,be  made  on  application  for  judgment 
of  sale,  the  court  saying:  'The  ordi- 
nance, affidavit  of  posting  notices, 
certificate  of  publication,  assessment 
roll,  and  all  proceedings  were  on  their 
face  proper  'and  sufficient,  and  ful- 
filled every  condition  requisite  in  the 
law  to  confer  jurisdiction  on  the 
counly  court  In  such  a  case  we  can- 
not assent  to  the  claim  that  the  ordi- 
nance was  a  nullity,  and  the  ass^s- 
ment  and  judgment  of  the  county 
court  void,  because  there  was  a  mis- 
description of  the  improvement. 
Where  an  ordinance  exceeds  the 
power  of  the  city  council,  or  the  neces=- 
sary  conditions  for  its  enactment 
have  not  been  observed,  the  ordinance 
will  be  void  and  no  rights  can  grow  up 
under  it.  But  this  ordinance  is  not  of 
that  character.  The  enactment  of 
such  an  ordinance  was  within  the 
corporate  power,  ftnd  there  is  no 
question  of  its  lawful  passage.  The 
description  of  the  locality  where  the 
improvement  was  to  be  made  was  de- 
fective, as  appears  by  extraneous  evi- 
dence, and  for  that  reason  an  objec- 
tion might  have  been  sustained  to  the 
confirmation.  The  parties  assessed 
were  notified  of  the  assessment 
against  their  proper^  for  the  im- 
provement specified  in  the  ordinance, 
and  if  they  wanted  to  object  tihat  the 
ordinanee  was  insufficient  because 
the  northern  terminus  was  wrong,  or 
was  uncertain,  they  should  have  made 
their  objection  on  the  application  for 
judgment  of  confirmation.  They 
would  then  have  had  an  opportunity 
to  prove  the  fact." 

In  Nicholes  v;  People  (1898)  171 
111.  376,  49  N.  E.  574,  the  court  said: 
"At  most,  there  was  but  an  irregular- 
ity or  lack  of  perfect  accuracy  in  the 
ordinance*  in  stating  one  of  the 
termini  of  the  sidewalk,  which  can- 
not be  availed  of  in  this  cdUteral 
proceeding.  It  did  not  render  the 
ordinance  void.  ...  If  appellant 
desired  to  raise  questions  of  thie 
character  she  would  have  imised  them 
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at  tbe  hearing  for  eonfirmatlon  of  the 

special  asses  sment/'  In  Gage  v.  Park- 
er (1882)  103  111.  528,  the  court  said: 
"If  the  assessment  was  illegal  from 
the  fact  that  it  was  based  upon  an  in- 
sufflcient  ordinance,  it  was  the  duty 
of  tiie  complainant  in  the  bill-  to  ap- 
pear before  the  coun^  court  when  the 
application  was  made  to  confirm  the 
assessment,  and  there  make  the  objec- 
tion; but  as  he  failed  to  do  so,  this 
judgment  of  the  county  court,  when 
called  in  question  collaterally,  must 
be  regarded  as  conclusive."  See  to 
the  same  effect,  Kelly  v.  Chicago 
(1893)  148  UL  90,  85  N.  £.  752; 
Thomas  v.  Chicago  (1894)  162  111. 
292.  38  N.  E.  923. 

An  objection  that  the  grade  of  a 
street  was  never  legally  established 
by  ordinance  cannot  be  litigated  in  a 
suit  to  enjoin  the  collection  of  a  pav- 
ing assessment,  where  a  property 
owner  has  not  complied  with  the  pro- 
visions of  a  statute  that  objection 
shall  be  made  to  the  city  authorities, 
and  that  an  owner  failing  to  do  this 
shall  be  deemed  to  have  consented  to 
the  assessment.  Birmingham  v.  Wills 
(1912)  178  Ala.  198,  69  So.  178,  Ann. 
Cas.  1915B,  746. 

So,  an  objection  to  an  assessment 
for  paving  a  street  because  of  a  fail- 
ure to  state  in  the  ordinance  the 
grade  at  which  the  pavement  was  to 
be  laid  cannot  be  raised  on  the  appli- ' 
cation  for  judgment  of  sale  against 
the  delinqaent  property,  the  owner 
being  estopped  by  his  failure  to  pre- 
sent the  objection  at  the  confirmation 
of  the  assessment.  Shepard  v.  People 
(1902)  200  HL  608,  65  N.  E.  1068, 
wherein  the  court  said:  "The  ordi- 
nance required  the  grade  of  the  pave- 
ment, when  completed,  to  be  at  'the 
established  grade'  of  said  street,  and 
it  was  not  defective  in  that  respect. 
If  there  had  been  in  existence  an  ordi- 
nance establishing  a  grade,  the  objec- 
tion would  have  been  of  no  avail,  even 
upon  application  for  the  judgment  of 
confirmation;  but  appellant  offered 
evidence  tending  to  prove  that  at  the 
date  of  the  ordinance  there  existed  no 
ordinance  ftdng  the  grade  of  said 
street  at  the  plaee  of  the  improve- 
ment. The  fact  that  no  grade  had 
8  A.L.B.— 43. 


been  established  having  been  proved, 
the  objection  would  have  been  a  good 
one,  if  it  had  been  made  to  the  iq>pli- 
cation  tor  confirmation  of  the  assess- 
ment. .  .  .  The  ordinance  was  not 
void,  and  the  judgment  of  confirma- 
tion cannot  now  be  attacked  on  the 
ground  that  a  grade  had  not  been 
established  when  the  ordinance  was 
passed."  See  also  Walker  v.  People 
(1908)  202  ni.  34,  66  N.  E.  827,  where- 
in it  was  said:  "The  first  objection 
would  undoubtedly  have  been  good, 
under  the  proofs  in  this  case  as  to  the 
nonexistence  of  a  grade  ordinance, 
had  it  bem  urged  on  the  application 
for  a  confirmation  of  the  assessment. 
.  .  .  The  question  here  is  whether 
or  not  the  objection  is  available  in 
this  collateral  proceeding,  and  upon 
the  authority  of  our  repeated  deci- 
sions that  question  must  be  answered 
in  the  negative.  No  objection  to  an 
assessment,  which  does  not  go  to  the 
jurisdiction  of  the  court  and  which 
could  have  been  made  on  the  applies^ 
tion  for  confirmation  of  the  assess- 
ment, can  be  urged  against  the  coun^ 
collector's  application  for  judgment 
of  sale." 

"Unless  there  is  a  total  failure  to 
include  in  an  ordinuice  tiie  nedessary 
element  of  a  specification,  of  the  na- 
ture, character,  locality,  and  descrip- 
tion of  the  improvement,  required  by. 
statute,  the  mere  fact  that  the-speeifi- 
'cation  is  defective  in  sjSme  respect 
will  not  be  a  defense  on  tlie  applica- 
tion for  judgment  en  a  delinquent 
list."  An  objection  of  this  character, 
luiless  made  at  the  confirmation  of 
the  assessment,  is  waived.  Gross  v. 
People  (1898)  172  111.  571,  60  N.  E.  334, 
holding  that  an  objection  to  an  ordi- 
nance in  that  it  did  not  specify  the 
grade  of  a  street,  but  provided  that  a 
"uniform  grade"  should  be  estab- 
lished, cannot  be  raised  in  a  proceed- 
ing for  judgment  of  sale  against  de- 
linquent property. 

Where  an  ordinance  unwarrantably 
imposes  a  discretion  on  the  board  of 
local  improvements  in  directing  the 
work  of  constructing  a  sidewalk,  in 
case  an  adjoining  landowner  deter- 
mines to  do  the  work  in  front  of  his 
properly  himself,  to  be  done  under 
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the  superintendence  of  said  board,  a 
property  owner  ia  eatopped  from  rais- 
ing Uie  qaestion  in  later  proceedings, 
when  he  has  failed  to  bring  the  mat- 
ter to  the  attention  of  the  court  in  an 
action  :^or  confirmation  of  the  assess- 
ment. Chew  T.  People  (1903)  202  IlL 
380,  66  N.  E.  1069. 

In  Shepard  t.  People  (lU.)  supra, 
the  court  said  with  respect  to  an  ordi- 
nance for  curbing,  grading,  and  pav- 
ing: "If  the  ordinance  was  lacking 
in  any  of  the  particulars  now  pointed 
out,  affecting  the  ability  of  the  com- 
missioners or  bidders  to  make  an  in- 
telligent estimate  of  the  cost  of  the 
improv«nent,  the  objection  should 
have  been  made  upon  the  application 
for  judgment  of  confirmation.  The 
ordinance  was  not  a  nullity,  but  con- 
stituted an  existing  law  of  the  mu- 
nicipality, under  which  the  county 
court  had  jurisdiction  to'  entertain 
the  application  of  the  city  and  to 
enter  judgment  confirming  the  assess- 
ment." 

In  Chew  v.  People  (lU.)  supra,  an 
appeal  from  a  judgment  of  sale  for 
certain  lots  in  satisfaction  of  a 
special  assessment  levied  for  the  con- 
struction of  a  plank  sidewalk,  it  was 
contended:  (1)  That  a  variance  be- 
tween the  estimate  of  the  engineer 
and  the  ordinance  rendered  it  nncer^ 
tain  on  what  street  the  sidewalk  was 
to  be  constructed;  (2)  that  it  was  not 
clear  from  the  ordinance  whether  the 
sidewalk  was  to  adjoin  the  curb  line 
or  be  laid  midway  between  the  curb 
line  and  lot  line;  (8)  that  the  ordi- 
nance did  not  specify  the  number  of 
stringers  to  be  used.  In  holding  that 
the  objections  were  not  timely,  the 
court  said:  "These  objections  are  all 
extremely  technical,  and  none  of  them 
challenge  the  jurisdiction  of  the  court 
to  render  the  judgment  confirming  the 
assessment.  While  they  might  have 
been  raised  on  the  application  for  con- 
firmation, they  do  not  show  the  ordi- 
nance to  be  void  and  cannot  be  raised 
in  this  proceeding." 

In  an  appeal  from  an  assessment, 
the  equrt  will  strike  out  those  grounds 
of  objection  interposed  by  the  plain- 
tiff in  his  petition,  which  were  not 
made   before  the  city   council,  as 


required  by  statute.  Higman  v.  Sioox 
City  C1906)  129  Iowa»  291,  lOfi  N.  W. 
62^-wlierein  the  rule  was  applied  to 

an  objection  to  an  assessment  for 
curbing,  under  a  proceeding  entirely 
independent  from  one  making  an  as- 
sessment for  paving,  the  plaintiff 
claiming  that  the  curbing  and  paving 
were  one  improvement. 

Where  a  property  holder  fails  to 
avail  himself  of  his  remedies  at  law 
under  the  statute,  he  is  estopped  from 
raising  objections  to  an  assessment 
in  a  suit  to  enjoin  the  collection  oi 
the  tax.  This  rule  applies  to  an 
objection  that  there  existed  no  coun- 
cil which  could  legally  pass  an  ordi- 
nance for  an  improvement,  and  that 
therefore  the  proceedings  under  such 
ordinance  were  void.  Hewes  v.  Win- 
netka  (1895)  60  Ul.  App.  654. 

Even  the  failure  to  pass  an  ordi- 
nance may  be  waived  by  the  failure 
to  make  objection  at  the  proper  time 
and  place.  Thus,  an  objection  that 
the  city  council  passed  no  ordinance 
for  an  improvement  cannot  be  raised 
in  a  suit  for  judj^ent  and  sale  oi 
property  for  nonpi^ment  of  an  assess- 
ment. Such  a  question  must  be  pre- 
sented when  application  for  confirma- 
tion is  made,  and  an  owner  failing  to 
do  so  is  estopped  in  later  proceedings. 
Schertz  v.  People  (1882)  106  III.  27. 

4.  dmformttif  of  proceeatno*  te  statute 
or  ordinance. 

(a)  SeMiuMvn  of  MmMoH. 

In  certain  jurisdictions  the  reso- 
lution of  intention  is  the  primary  step 
to  be  taken  in  every  instance  of  a 
street  improvement,  and  cannot  be 
waived.  If  such  resolution  is  omitted 
entirely,  or  is  irregular,  a  property 
owner  may  resist  payment  of  the  as- 
sessment, notwithstanding  his  failure 
to  object  before  the  tribunal  whose 
province  it  is  to  hear  and  pass  on  such 
objections. 

Thus,  it  has  been  said:  "The  pas- 
sage and  publication  of  the  resolution 
of  intention  are  acts  by  which  the 
board  acquires  jurisdiction;  and  by 
those  acts  they  acquire  jurisdiction  to 
make  only  sn<^  improvemoits  as  they 
described  in  the  resoliition,  and  they 
cannot,    therefore,    lawfully  cause 
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work  other  than  that  which  is  de- 
scribed to  be  performed."  Partridtre  v. 
Lacaa  (1893)  99  Cal.  619, 33  Pac.  1082, 
holding  that  where  a  resolution  declar* 
ing  it  to  be  the  intention  of  the  board 
to  macadamiKe  a  street  did  not 
include  the  eonstruction  of  rock  gut- 
ter ways,  the  board  did  not,  under  the 
rule  just  stated,  acquire  jurisdiction, 
and  an  owner,  by  failing  to  appeal  to 
the  board  for  the  correction  of  a  con- 
tract so  made,  did  not  waive  his  right 
to  object  to  the  assessment  in  an  ac- 
tion to  recover. 

In  Shapard  v.  Missoula  (1914)  49 
Mont.  269,  141  Pac.  544,  it  was  said 
with  respect  to  the  resolution  of 
intention:  "It  is  the  basis  of  the 
whole  proceeding.  It,  with  a  notice 
of  its  adoption,  is  a  condition  prece- 
dent; nothing  may  be  substituted  in 
its  place,  and,  though  the  proceedings 
ma7  in  all  otiier  respects  conform  to 
the  requirements  of  the  statute,  the 
omission  of  it  is  fatal  and  renders  all 
the  subsequent  proceedings  nugatory. 
The  proceeding  is  not  aided  in  any 
way  by  the  failure  of  any  property 
owner  to  file- with  the  city  clerk  his 
written  ohjeetlen  to  the  regnlari^  of 
the  proceedings  witiiin  sixty  days 
sfter  the  letting  of  the  contract.  The 
coBclastf*  presumption  of  waiver  of 
tl»  statote  Is  predicated  npon  the  pas- 
sage of  the  resection  of  intention, 
and  tte  pabHcation  of  the  required 
notice  as  a  condition  pneedMxt;  and. 
though  tiw  mctUm  nay  be  repiided 
18  having  a  curative  purpose,  and  may 
accomplish  this  purpose  so  far  as  re- 
tards other  irregularities  in  the  pro- 
ceedings, it  cannot  supply  jurisdic- 
tion when  it  has  not  been  acquired 
by  observance  of  the  antecedent  steps 
necessary  to  acquire  it." 

So,  in  a  resolution  of  intention,  the 
limits  of  the  district  to  be  improved 
must  be  defined,  at  least  to  a  common 
certainty,  so  that  a  person  of  orcUnary 
understanding  may  know  what  it  is 
proposed  to  do,  and  where  a  resolution 
for  paving  and  curbing  contained  a 
description  of  the  district  as  the  in- 
tersection of  three  streets,  which  was 
only  a  small  section  of  the  entire 
work,  it  was  held  that  it  was  insuffi- 
cient, and  that  the  assesament  was 
void  on  its  face,  and  the  owners  of 


the  assessed  lots  need  not  appeal  to 
the  city  council  for  the  correction  of 
the  assessment,  but  might  raise  the 
question  for  the  first  time  as  a  de- 
fense to  the  enforcement  of  the  as- 
sessment. Pacific  Paving  Co  v.  Verso 
(1910)  12  Cal.  App.  362,  107  Pac.  590. 

A  resolution  of  intention  to  im- 
prove a  street  with  "granite  or  arti- 
ficial stone  curbing  on  both  sides"  is 
void  for  insuflScient  description,  and 
a  proper^  owner  may  object  to  his 
assessment  on  this  ground  in  an  ac- 
tion to  enforce  collection,  without 
having  appealed  to  the  city  counciL 
San  Jose  Improv.  Co.  v.  Auzerais 
U895)  106  Cat  498,  39  Pac.  859. 
wherein  it  was  said:  "As  the  city 
council  never  acquired  any  jurisdic- 
tion to  order  the  work,  tiie  subsequent 
Lets  in  its  performance  were  not  with- 
in the  authority  conferred  by  the  stat- 
ute, and  none  of  the  provisions  of  the 
statute  can  be  invoked  in  support  of 
the  acts  of  the  municipality,  or  of  its 
officers,  or  to  impair  any  defense  that 
the  defendant  may  have." 

Similarly,  where  a  statute  requires 
the  city  council  to  designate  a  news- 
paper for  ttie  publication  of  a  resolu- 
tion of  intention,  this  provision  is 
mandatory,  and  a  publication  in  s<Hne 
paper  not  designated  is  not  a  compU' 
aa«e  with  the  8t^»ite,  and  is  in  effect 
no  pablieatatm;  henee,  an  objection  to 
an  assessment  xm  tlus  ground  is  not 
waived  by  a.  failure-  to  aweal  to  the 
bound  ef  superviaoni  Chaaa  l^  Lea 
Angeles  (1898)  122  CaL  540,  56  Pac. 
414. 

But,  in  Alabama,  the  fact  that  a 
resolution  is  illegal,  because  it  was 
not  published  in  a  newspaper  as  re- 
quired by  law,  is  an  objection  which 
cannot  be  made  in  a  suit  to  enjoin  the 
collection  of  an  assessment,  where  -a 
property  owner  has  not  followed  the 
provision  of  - a  statute  in  failing  to  file 
a  protest  at  the  confirmation  of  the 
assessment,  such  failure  being 
deemed  by  the  statute  a  consent  to  the 
assessment,  Birmingham  v.  Wills 
(1912)  178  Ala.  198,  69  So.  173.  Ann. 
Cas.  1916B,  746. 

It  has  been  held  that  the  fact  that 
an  assessment  resolution  included  an 
item  for  the  construction  of  a  dispos- 
al system  as  part  of  a  sewer  contract. 
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.  which  did  not  appear  in  the  ordinance 
authorizing  the  work,  might  be  ob- 
jected to,  notwithstanding  a  failare 
to  appear  before  the  city  council  or  to 
appeal  from  its  decision.  Bennett  v. 
Emmetsburff  (1908)  138  Iowa.  67.  116 
N.  W.  682. 

Likewise,  an  objection  to  an  assess- 
ment on  the  ground  that,  at  the  time 
of  the  passage  of  a  resolution  of  in- 
tention to  pave,  there  were  no  plans 
and  speciiications  on  file,  is  waived  by 
a  failure  to  raise  it  before  the  con- 
firmation. Chilcott  V.  Buffalo  (1889) 
27  N.  Y.  S.  R.  222.  7  N.  Y.  Supp.  638. 

And  it  has  been  held  that,  where 
the  city  charter  constitutes  the  com- 
mon council  a  board  of  review  to  re- 
view the  assessments  made  tiy  the 
board  of  public  tforks,  a  property 
owner  having  notice  of  the  hearing  of 
appeals,  who  failed  to  attend  or  to  file 
objections,  waived  his  right  to  ques- 
tion an  assessment  for  the  construc- 
tion of  a  sewer  on  the  ground  that  the 
improvement  was  not  embraced  in  the 
report  of  the  board  as  necessary  for 
the  current  year,  following  the  re- 
quirements of  the  statute.  Nelson  v. 
Saginaw  (1896)  106  Mich.  669.  64  N. 
W.  499. 

i  A  landowner  who  £ailed  to  object 
to  the  absence  of  a  required  declara- 
tion in  the  resolution  of  intention  that 
the  district  assessed  was  the  district 
to  be  benefited  cannot,  after  the  pro- 
ceedings  are  conqtleted.  the  work  done, 
and  bonds  issued  in  payment  theoeof. 
contest  the  proceeding  for  this  defect, 
where  the  statute  expressly  declares 
that  a  failure  to  object  at  suitable  time 
and  place  shall  cure  the  defect.  Wat- 
kinson  v.  Vaughn  (1920)  —  CaL  — > 
186  Pac.  753, 

(It)  EaHntate  of  cort. 

In  general  it  may  be  said  that  a 
party  who  fails  to  appear  before  the 
viewers  and  state  his  objections  as  to 
the  estimate  of  the  cost  of  a  street 
improvement  is  estopped  by  the  order 
of  confirmation  of  their  report  Re 
Twenty-eighth  Street  (1893)  168  Pa. 
464,  27  Atl.  1109,  wherein  the  court 
said:  "The  proper  practice  under  the 
Act  of  1891  is  for  the  lot  owner  to  ap- 
pear before  the  viewers  and  aid  them, 
if  he  can.  in  determining  what  the 


materials  and  labor  employed  in  the 
Improvement  are  really  worth.  If 
they  refuse  to  hear  him  or  disregard 
his  proofs,  he  should-  except  to  the  re- 
port when  filed.  If  tiie  eonit  does  not 
correct  the  errors  of  the.  viewws.  he 
can  readily  put  himself  In  position  to 
be  heard  in  this  court  If,  instead  of 
appearing  before  the  viewers  and  the 
court  below,  he  waits  until  after  final 
confirmation,  and  then  brings  up  the 
record  on  certiorari,  he  cannot  be 
heard  on  any  question  of  fact" 

And  see  Travers's  Appeal  (1893) 
152  Fa.  129.  26  Atl.  628.  wherein  the 
court  said  witii  reference  to  an  esti- 
mate of  cost:  "The  questions  which 
a  lot  owner  desires  to  raise  should  be 
raised  before  the  viewers  in  the  first 
instance,  or  at  least  upon  the  hearing 
before  tiiem  when  their  report  is 
made  up.  AU  exceptions  and  requests 
in  writing  for  rulings  placed  before 
tiiem  should  be  returned  with  their 
report  to  the  court  If  one  does  not 
appear  before  the  viewers  to  raise  the 
questions  of  fact  on  which  he  wishes 
to  be  heard,  he  may  properly  be  held 
to  have  waived  them,  unless  he  ac- 
counts satisfactorily  for  his  failure  to 
appear  before  the  viewers.  Questions 
of  form  or  of  law  arising  upon  the 
face  of  the  report  may,  h^jaever.  be 
brought  to  the  attention  ot^e  court 
by  exceptions  by  anyone.  Jfltarestedf 
and  without  regard  to  his  -w^earance 
01  nonappearance  before^^.  view- 
ers." See  to  the  same  effq^Childs's 
Appeal  (1892)  152  Pa.  134.  25  Atl. 
529;  Shanley's  Appeal  (1893)  152  Pa. 
135,  25  Atl.  629;  Wilson's  Appeal 
(1893)  162  Pa.  136.  25  A,tl.  530;  Rich's 
Appeal  (1893)  162  Pa.  188.  25  Atl. 
630. 

In  Gage  v.  People  (1903)  207  IIL  61, 
69  N.  E.  635.  it  was  held  that  a  failure 
to  object  to  a  paving  assessment  on 
the  ground  that  no  iteftiized  estimate 
of  the  cost  of  an  improvement  waa 
made  part  of  the  record  of  the  resolu- 
tion before  the  court  in  confirmation 
proceedings,  estopped  the  property 
owner  from  raising  the  question  in 
later  proceedings.  The  court  said: 
"This  objection  would  have  been  a  good 
objection,  had  It  been  made  to  the 
eonflmation  of  the  assessment  Not 
being  made,  however,  uptil  the  time 
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of  the  application  for  judffment  for 
delinquent  instalments  of  that  asaesB- 
ment,  it  is  in  the  nature  of  a  collater- 
al attack  upon  the  judgment  of  the 
county  court  confirming  the  asseas- 
ment.  We  have  frequently  held  that 
no  defense  which  existed  at  the  time 
the  judgment  of  confirmation  was  en- 
tered,  and  which  might  have  been  in- 
twpMod  in  that  proceeding,  can  be 
made  upon  an  application  for  jud^g- 
ment  for  the  sale  of  real  estate  to  sat- 
isfy the  special  assessment,  unless  it 
be  shown  that  the  county  court  did 
not  have  jurisdiction  of  the  proceed- 
ing to  confirm  the  assessment"  See 
to  same  eflfect,  Ryan  v.  People  (1903) 
207  111.  74,  69  N.  E.  638;  Thompson  v. 
People  (1904)  207  lU.  334,  69  N.  'E. 
S42;  Gage  v.  People  (1904)  207  lit 
877,  69  N.  E.  840;  lyman  t.  Chicago 
(1904)  211  111.  209,  71  N.  E.  832. 

So,  property  owners  who,  in  re- 
sponse to  notice  duly  given,  fail  to 
appear  before  the  city  council  at  con- 
firmation of  a  paving  assessment,  are 
tiiereby  estopped  from  objecting  to 
the  sufficiency  of  the  engineer's  report 
in  tiiat  it  does  not  contain  the  esti- 
mated amdunt  of  cost  to  be  borne  by 
each  lot  -in  an  assessmeDt  district 
Great  Northern  R.  Co.  v.  Leavenworth 
(1914)  81  Wash.  511,  142  Pac.  1155, 
Ann.  Cas.  1916D,  239,  The  court  said : 
"Had  the  property  owners  appeared 
and  urged  th^ir  objections  in  the  in- 
itial state  of  the  proceedings,  the 
council  would  have  been  in  a  position 
to  correct  the  defects.  Having  failed 
to  appear,  and  having  permitted  the 
improvement  to  proceed,  and  not  hav- 
ing urged  the  objections  until  they 
were  urged  to  the  confirmation  of  the 
assessment  roll,  it  would  seem  only  rea- 
sonable to  hold  that  the  objections  as 
to  tiie  defective  report  of  the  engineer 
had  been  waived.  Our  attention  has 
been  called  to,  and  reliance  is  placed 
upon,  the  case  of  Buckley  v.  Tacoma 
(1894)  9  Wa^  253,  37  Pac.  441.  as 
sustaining  the  contention  that  the  fail- 
ure of  the  city  engineer  to  report  all 
the  data  required  by  the  resolution 
and  statute  was  a  jurisdictional  de- 
fect and  rendered  the  assessment  void. 
In  that  case  the  court  was  construing 
a  charter  provision  of  the  city  of  Ta- 
coma, which  differs  somewhat  from  the 


present  statute.  This  charter  re- 
quired that,  after  a  resolution  had 
been  passed  by  the  city  council  order- 
ing the  improvement,  a  diagram  and 
estimate  should  be  filed  in  the  office  of 
the  board  of  public  works  for  the  in- 
struction of  all  persons  interested 
therein.  If  persons  owning  a  certain 
amount  of  the  property  to  be  affected 
did  not  object  within  a  time  specified, 
the  board  of  public  works  should  pro- 
ceed with  the  improvement.  In  that 
case,  as  shown  by  the  opinion,  no 
resolution  was  passed  ordering  the 
improvement.  No  attempt  was  made 
to  file  a  diagram  or  estimate,  and  the 
notice  given  was  defective.  Under  S 
10  of  the  statute  .  .  .  the  report  is 
required  to  be  submitted  to  the  coun- 
cil, and  the  improvement,  >f  ordered, 
must  be  ordered  thereafter  by  ordi- 
nance. In  that  case,  there  was  not 
only  no  resolution  or  notice,  as  re- 
quired by  the  charter,  but  there  was 
no  attempt  to  file  a  diagram  or  esti- 
mate. In  this  case  there  is  no  ques- 
tion raised  relative  to  the  sufficiency 
of  the  resolution  and  ordinance,  and 
there  was  an  attempt  on  the  part  of 
the  city  engineer  to  report  the  data 
required.  To  hold  that  this  case  is 
ruled  by  the  Buckley  Case  would  be 
to  extend  the  doctrine  of  that  case." 
See  to  the  same  effect,  Sampson  v. 
Leavenworth  (1914)  81  Wash.  700, 
142  Pac.  1160. 

An  objection  that  sidewalk  proceed- 
ings are  illegal  because  the  estimate 
of  the  engineer,  which  was  the  basis 
of  the  ordinance  for  an  improvement, 
was  not  itemized  as  required  by  stat- 
ute, cannot  be  raised  in  an  application 
for  judgment  of  sale.  Noonan  v. 
People  (1906)  221  III.  567,  77  N.  E. 
930.  The  court  said:  "We  call  atten- 
tion once  more  to  §  66  of  chapter  24 
(Kurd's  Stat  1903,  p.  406),  which  pro- 
vides  that  upon  the  application  for 
judgment  and  orcjer  of  sale  upon  any 
assessment,  or  the  interest  thereon,  or 
the  interest  accrued  on  instalments 
not  yet  matured,  no  defense  or  objec- 
tion shall  be  made  or  heard  which 
might  have  been  interposed  in  the 
proceedings  for  the  maiting  of  such 
assessment,  or  the  application  for  the 
confirmation  thereof,  and  no  error  in 
the  proceeding  to  confirm,  not  affect- 
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Ing  the  power  of  the  court  to  enter- 
tain and  consider  the  petition  there- 
for^ shall  be  deemed  a  defense  to  the 
application  for  judennent.  The  con- 
struction of  this  section  has  beea  be- 
fore this  court  on  many  occasions, 
and  we  have  uniformly  held  that  an 
attempt  to  question  the  sufficiency  of 
the  estimate  of  the  engineer  is  in  the 
nature  of  a  collateral  attack  upon  the 
assessment,  and  not  available  upon 
the  application  for  judgment  and  or- 
der of  sale/' 

And  where  a  property  owner  does 
not  avail  himself  of  the  opportunity 
to  appear  before  the  city  council  and 
be  heard  on  his  objections,  be  waives 
the  right  to  raise  afterwards  the 
question  that  a  paving  assessment  is 
invalid  because  the  certificate  of  costs 
made  by  tke  board  of  public  works 
was  not  signed  by  the  members. 
Duffy  V.  Saginaw  (1895)  106  Mich. 
335,  64  N.  W.  581. 

So,  an  objection  that  the  estimate 
of  the  cost  of  a  street  improvement 
was  made  prior  to  the  passage  of  the 
ordinance  is  one  which  should  be 
made  at  the  application  for  conflrma- 
tion»  and  it  cannot  be  raised  for  the 
first  time  upon  application  for  judg- 
ment of  sale  for  the  delinquent  aa* 
sessment.  People  ex  rel.  Kochersper- 
ger  v.  Golvin  (1897)  165  111.  67,  46  N. 
E.  14.  The  statute  involved  in  that 
case  provided  that,  "upon  the  appli- 
cation for  judgment  upon  such  assess- 
ment, no  defense  or  objection  shall 
be  made  or  heard  which  might  have 
been  interposed  in  the  proceeding  for 
the  making  of  such  assessment  or  the 
application  for  the  confirmation  there- 
of." The  court  said :  "It  is  not 
claimed  that  the  court  did  not  have 
jurisdiction  of  the  cause  and  of  the 
parties  when  the  judgment  of  con- 
firmation was  entered,  and  we  have 
frequently  held  that  where  such  ju- 
risdiction appears,  no  objection  which 
could  have  been  urged  against  the 
confirmation  can  be  made  against  the 
petition  of  the  collector  for  judgment 
of  sale,  which  decisions  simply  give 
effect  to  the  foregoing  ststute." 

Likewise,  an  objection  that  the 
description  in  the  estimate  of  tiie  coat 
of  an  improvement  does  not  corre- 
spond with  the  description  of  the  im- 


provement contained  in  the  ordi- 
nance, in  that  the  curbing  work  to  be 
done  in  the  one  is  described  in  the 
other  as  plastering  and  resetting,  is 
waived  if  not  raised  as  provided  by 
statute.  Chicago  Terminal  Transfer 
Co.  V.  Chicago  (1899)  178  IlL  429,  53 
N.  E.  361,  wherein  the  court  said: 
"This  is  not  the  improvamoit  esti- 
mated by  the  mgineer.  But  if  the  mp- 
pellant  desired  to  take  advantage  of 
the  diacrepancy  b^wem  the  estimate 
and  the  ordinance,  an  objection  point- 
ing out  the  variance  should  have  been 
made,  so  that  the  city  couM  have  had 
an  opportunity  to  explain  or  suppl}- 
the  alleged  defect.  But  no  objection 
of  that  character  was  interposed  in 
the  county  court.  The  only  objection 
which  had  any  reference  to  the  eati- 
mate  filed  by  the  appellant  was  No. 
20,  as  follows:  'The  estimate  of  the 
cost  of  said  improvement  is  void.' 
This  objection  did  not  raise  the  ques- 
tion now  presented.  The  estimate 
was  in  proper  form.  It  properly 
estimated  the  cost  of  paving  the 
street  with  asphalt,  adjustment  of 
sewers,  catch  basins,  and  manholes, 
and  estimated  the  amount  required 
for  making  and  collecting  the  assess- 
ment. Indeed,  no  objection  is  per- 
ceived to  the  estimate  except  in  re- 
gard to  the  curb  walls  and  curbstones. 
We  cannot,  therefore,  regard  the  eati- 
mate  as  void,  and,  as^the  objection 
now  made  to  the  estimate  was  not 
made  in  the  county  court,  it  must 
be  regarded  as  waived."  See  to  the 
same  effect,  Fiske  v.  People  (1900) 
188  IlL  206,  52  L.R.A.  291.  58  N.  E.  985. 

And  it  has  been  held  in  a  suit  to  en- 
join the  collection  of  an  assessment 
that  a  property  owner  was  estopped 
from  alleging  that  no  estimates  of 
the  cost  of  the  improvement  were 
made  prior  to  the  adoption  of  the 
resolution  ordering  the  work  to  be 
done,  where  it  is  provided  by  statute 
that  a  failure  to  file  objections  to  an 
assessment  with  the  city  authorities, 
sitting  for  the  purpose  of  hearing  and 
determining  such  objections,  shall  be 
considered  as  a  consent  to  the  pro- 
ceedings, and  he  failed  so  to  object. 
Birmingham  v.  Wills  (1912)  178  Ala. 
198,  69  So.  173,  Ann.  Cas.  1915B,  746. 

But  where  a  failure  to  observe  n 
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charter  provision  requiring  a  de- 
tailed estimate  of  the  cost  of  a  sewer 
to  be  obtained  before  proceeding  with 
the  work  renders  the  proceedings 
void,  a  property  owner,  without  previ- 
ous objection,  may  sue  to  enjoin  the 
collection  of  the  assessment,  on  the 
ground  that  the  original  ordering  of 
the  work,  as  well  as  the  subsequent 
laying  and  levying  of  the  assessment 
to  pay  fhr  it,  was  illegal.  Mills  v.  De- 
troit (1893)  96  Mich.  422.  64  N.  W. 
«97. 

(o)  Qualification  of  ofjlctal. 

The  final  judgment  of  a  court  or  of 
the  common  council,  confirming  an  as- 
sessment, is  conclusive  as  to  irrego- 
larities  not  affecting  the  Jurisdiction, 
and  an  objection  not  raised  in  thai 
proceeding  is  waived.  Thus,  an  ob- 
jection to  the  qualification  of  asses- 
sors comes  too  late,  when  made  for  the 
first  time  after  the  confirmation  of 
the  assessments.  Re  Miller  (1861)  12 
Abb.  Pr.  (N.  Y.)  121. 

Where  the  commisiioners  appointed 
to  make  an  assessment  did  not  take 
the  oath  in  the  exact  form  as  pre- 
scribed by  statute,  the  objection 
should  be  made  on  the  confirmation  of 
the  assessment,-  and  if  not  then  made 
It  is  considered  as  waived.  Walker  v. 
People  (1897)  170  UL  410,  48  N.  E. 
11KL0,  wherein  the  court  said:  "If  the 
objection  interpoeed  had  heea  made 
on  the  application  to  confirm  the  as- 
sessment, It  might  have  been  sus- 
tained; but  on  an  application  to  con- 
iirm  a  special  assessment,  where  the 
court  has  jurisdiction  to  render  the 
judgment  of  confirmation,  such  judg- 
ment will  conclude  the  landowner 
tnm  questioning  any  of  the  proceed- 
ings had  prior  thereto,  in  a  subse- 
quent application  for  judgmmt  and 
order  of  sale  of  the  premises.  .  •  . 
Here  the  affidavit  was  defective,  but 
the  defect  was  not  of  such  a  character 
aa  to  deprive  the  court  of  jurisdic- 
tion." See  to  same  effect,  Gross  v. 
GroBsdale  (1898)  176  Ul.  572,  62  N.  E. 
S70. 

So,  an  objection  that  only  two  of 
tiie  three  commissioners  appointed  to 
estimate  the  cost  of  an  improvement 
acted  in  making  the  estimate,  and  but 
two  signed  the  report,  does  not  go  to 


the  Jurisdiction,  and  cannot  be  raised 
in  an  action  for  judgment  and  sale  of 
delinquent  property,  where  the  prop- 
erty  owner  did  not  appear  to  object  a!r 
the  confirmation  proceedings.  People 
ex  rel.  Kochersperger  v.  Markler 
(1897)  166  UL  48,  46  N.  E.  742.  The 
court  said:  "The  first  question  to  be 
considered  is  whether  the  court  had 
jurisdiction  to  render  tlie  Judgment  of 
confirmation.  Where,  upon  an  applica- 
tion for  the  confirmation  of  a  special 
assessment,  the  court  has  jurisdic- 
tion to  render  the  judgment  of  con- 
firmation, such  judgment  will  con- 
clude the  landowner  from'questioning 
any  of  the  proceedings  had  prior 
thereto,  on  a  subsequent  application 
for  a  Judgment  and  order  for  aale  of 
the  premises;  but  if  the  proceedings 
anterior  to  the  judgment  confirming 
the  assessment  were  so  defective  as 
not  to  authorize  the  court  to  act  at 
all  upon  the  question  of  confirmation, 
then  the  objections  to  these  proceed- 
ings may  be  made  upon  an  applica- 
tion for  Judgment  and  order  of  sale. 

The  same  rule  has  been 
declarad  in  Claik  v.  People  (1893) 
.146  lU.  348,  36  N.  E.  60;  Culver  v. 
People  (1896)  161  Ul.  89.  48  N.  E.  812, 
and  other  cases.  In  regard  to  the 
first  point  relied  upon  to  defeat  the 
judgment  of  confirmation:  Section 
186,  chapter  24,  of  the  Revised  Stat- 
utes, requires  the  city  council  to  ap- 
point three  cmnpetent  person^  who 
shall  make  an  estimate  of  th«  cost  of 
the  improvement  and  r^rt  the  «une 
in  writing  to  the  city  council.  Sec- 
tion 136  provides  that,  upon  such  re- 
port being/made  and  approved  by  the 
city  council,  it  may  (»:der  a  petition  to 
be  filed  in  the  county  court  for  pro- 
ceedings to  assess  the  cost  of  the  im- 
provement Section  187  provides  that 
tiie  petition  shall  recite  tiie  ordinance 
for  the  improvement  and  the  report  of 
the  commissioners  appointed  to  esti- 
mate the  cost  of  the  improvement. 
...  As  appears  by  the  allegations 
of  the  petition  filed,  but  two  of  the 
commissioners  appointed  to  estimate 
the  cost  of  the  improvement  acted. 
The  petition  was  defective,  and  had 
appellee  appeared  and  interposed  an 
objection,  no  judgment  of  confirma- 
tion would  have  been  entered  unless 
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tfae  defect  in  the  petition  bad  been 
cured  by  amendment.  But  the  defect 
was  not  one  which  affected  the  juris- 
diction of  the  court,  and  while  the 
court  may  have  erred  in  rendering  a 
judgment  of  confirmation  on  the  peti- 
tion without  amending  it,  the  action 
of  the  court  was  a  mere  error,  which 
cannot  be  availed  of  on  application 
for  j  u  dgment  against  delinquent 
lands "  See  to  the  same  effect.  Lar- 
son V.  People  (1897)  170  IlL  93,  48  N. 
E.  443. 

But  where  a  committee  of  two  is  ap- 
pointed  to  make  and  certify  a  bill  of 
the  eost  of  a  sidewalk,  and  but  one 
acts,  it  has  been  held  that  the  ques- 
tion may  be  raised  on  application  for 
juds^ent  of  sale.  Vennum  v.  People 
(1900)  188  DL  158,  68  N.  B.  979, 
wherein  the  court  said:  "In  this  pro- 
ceeding for  the  levy  of  a  tax  for  the 
construction  of  a  sidewalk,  the  prop- 
erty  owner  has  no  opportunity  to 
question  the  act  Of  the  sidewalk  com- 
mittee, until  the  application  for  judg- 
ment against  his  delinquent  land  is 
made.  He  has  no  opportunity,  aa  is 
the  case  in  special  assessment  pro- 
ceedings, to  make  objections  upon  an 
original  application  for  the  conflrma- 
tion  of  the  assessment." 

And  where  it  appeared  that  two  of 
the  commissioners  appointed  to  assess 
the  benefits  <if  the  opening  of  a  street 
were  interested  as  owners  of  property 
within  the  district  to  be  assessed,  it 
was  held  that  the  decision  of  the  city 
council  on  the  hearing  expressly  pro- 
vided by  statute,  after  notice  to  the 
property  holder  giving  him  an  oppor- 
tunity to  make  an  objection,  was  con- 
clusive, and  a  failure  so  to  appear 
was  a  waiver  of  ttie  right.  United 
Real  Estate  ft  T.  Co.  v.  Barnes  (1911) 
169  Cal.  242.  113  Pac.  167.  The  court 
said:  "As  the  defect  is  not  jurisdic- 
tional, because  the  statute  does  not 
expressly  forbid  such  action,  the  ob- 
jection constitutes  a  mere  irregular- 
ity, which  must  be  urged  at  the  hear- 
ing provided  for  that  purpose  the 
same  as  any  other  objection  to  the 
regularity  of  fairness  of  the  assess- 
ment. In  the  case  at  bar,  the  commis- 
sioners fixed  the  damages  and  appor- 
tioneil  the  same  to  the  several  tracts 
of  land  within  the  district  as  an  as- 


sessment Under  the  statute,  this 
must  be  reported  to  the  city  council 
for  confirmation  before  it  ia  of  any 
effect  whatever.  When  it  comes  be- 
fore the  council  that  body  again  takes 
up  the  matter,  and  if  the  assessment 
is  confirmed  it  becomes  a  lien  upon 
the  property.  But  it  has  no  force  or 
effect  whatever  until  it  is  promul- 
gated by  tkt  council.  It  is,  in  effect, 
an  assessment  made  by  the  council  it- 
self. Under  such  circum^ances  the 
fact  that  one  or  more  of  the  commis- 
sioners who  made  the  preliminary  re- 
port on  which  the  assessment  is  based 
is  interested  is  not  sufficient  to  in* 
validate  the  assessment  unless  the  ob- 
jection is  made  at  the  hearing  before 
the  connciL" 

Likewise,  an  objection  that  the 
court  did  not  appoint  commissioners 
to  assess  the  coat  of  a  street  improve- 
ment should  be  made  on  the  applica- 
tion for  confinnation,  and,  failing  to 
do  this,  a  property  owner  is  estopped 
from  raising  tiie  question  in  ft  pro- 
ceeding for  judgment  and  sale  of  the 
property.  Scherts  v.  People  (1882) 
106  111.  27.  The  court  said:  "If  the 
proceedings  anterior  to  the  judgment 
confirming  the  assessment  were  so  de- 
fective as  not  to  authorize  the  court 
to  act  at  all  upon  the  question  of  con- 
firmation, then  it  is  equally  clear  the 
objections  in  question  might  properly 
be  made  upon  an  application  for  judg- 
ment and  order  of  sale  of  the  lots,  as 
well  as  at  any  other  time,  and  if  such 
was  the  case,  the  court  erred  in  or- 
dering them  stricken  from  the  files. 
The  doctrine  that  the  judgments  and 
orders  of  a  court  acting  without  juris- 
diction are  absolutely  void,  and  may 
be  successfully  redsted  wherever  and 
whenever  soug^it  to  be  enforced,  even 
in  a  collateral  proceeding,  is  so  well 
understood  and  elementary  in  its 
character  as  to  require  no  discussion 
at  our  hands." 

However,  where  it  appears  that  the 
persons  appointed  to  make  an  assess- 
ment had  no  exceptional  knowledge  of 
values  in  the  locality  of  the  invrove- 
menU  b  property  owner  may  object  to 
an  assessment  on  this  account,  not- 
withstanding he  signed  a  remon- 
strance in  which  two  tiiirds  of  the 
property  owners  Joined,  but  later 
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withdrew  his  name.  State.  Roebling, 
Prosecutor,  t.  Trenton  (1895)  68  N.  J. 
L.  40,  S2  Atl.  685.  wherein  the  court' 
said:  "By  the  filing  of  the  remon- 
strance or  refusal  within  the  stat- 
utory limit,  signed  by  the  requisite 
number,  the  city  was  deprived  of  the 
power  to  proceed, .  and  that  power 
could  not  be  restored  to  the  city  by 
the  attempted  withdrawal  of  any 
number  of  the  persons  assessed.'* 

(a)  ffotice. 

Where  a  notice  of  intention  to  make 
a  street  improvement  is  defective  in 
not  correctly  "naming  the  purposes 
for  which  the  taxes  are  to  be  levied/' 
and  in  not  describing  the  proposed 
improvement,  the  case  stands  as  if  no 
notice  was  given,  and  a  landowner 
may  enjoin  the  collection  of  tiie  as- 
sessment as  in  excess  of  the  improve- 
ment contemplated  by  the  notice,  not- 
withstanding no  objection  was  previ- 
ously made  by  him.  Gwilliam  v.  Off- 
den  City  (1917)  49  Utali,  656^  164  Pac. 
1022. 

In  Mills  V.  Detroit  (1893)  95  Mich. 
422,  54  N.  W.  897,  it  appeared  that  the 
complainant  never  received  notice  of 
the  intended  improvement,  and  the 
first  he  e^r  hekrd  of  it  or  of  the  as- 
sessment wds  when  called  on  to  pay 
the  tuc,  though  be  lived  in  the  city 
and  had  for  many  years.  It  was  held 
that  he  was  not  estopped  from  main> 
taining  a  suit  to  enjoin  the  collection 
of  the  asseesment  on  the  ground  of 
the  invalidity  of  the  ordinance. 

However,  although  a  city  may  fail 
to  obtain  jurisdiction  because  of  a  de- 
fective notice  of  an  improvement,  yet 
if  property  owners  appear  and  file  a 
remonstrance,  which  they  afterwards 
withdraw,  they  are  estopped  to  object. 
Barlow  v.  Tacoma  (1895)  12  Wash. 
32,  40  Pac.  S82,  wherein  the  court 
said:  Th^  "saw  fit  to  appear  in  said 
pi^eeding  and  remonstrate  against 
the  prosecution  of  the  work,  on  Uie 
sole  ground  that  the  same  would  in- 
volve the  expenditure  of  a  large 
amount  of  money,  and  that  it  would 
considerably  inconvenience  said  par- 
ties  remonstrating  to  pay  their  pro- 
portion thereof.  Subsequently,  in 
consequence  of  an  extension  by  tiie 
coancil  of  the  time  of  payment  for 


two  and  a  half  years,  these  parties 
withdrew  their  remonstrance.  This 
action  supplied  the  defect  aforesaid 

in  the  proceedings  and  conferred 
jurisdiction  upon  the  city  to  proceed 
as  against  said  parties,  and  they  are 
estopped  from  raising  the  questions 
presented." 

So,  an  objection  that  it  was  not 
made  to  appear  in  the  confirmation 
proceedings  that  an  affidavit  of  serv- 
ice of  notice  of  the  passage  of  a  side- 
walk ordinance,  within  ten  days  after 
its  passage,  was  filed  with  the  official 
report  of  the  assessment,  as  required 
by'  law,  cannot  be  raised  for  the  first 
time  on  application  for  judgment  and 
sale.  People  ex  rel.  Glfford  v.  Belz 
(1911)  252  UL  296,  96  N.  £.  910.  In 
that  case  the  court  said:  **Tht  law  is 
well  settled  that  no  objeetion  to  an 
assessment  can  be  made  on  applica- 
tion for  judgment  and  order  of  sale, 
which  could  have  been  raised  on  the 
application  for  confirmation,  unless  it 
goes  to  the  Jurisdiction  of  tiie  court  to 
enter  the  judgment  of  confirmation 
(Phillips  V.  People  (1906^  218  UL  450, 
75  N.  E.  1016),  and  which  lack  of 
jurisdiction  must  appear  tt|>OD  the 
face  of  the  record.  .  .  .  While  it 
mi^  be  true  that  proper  proof  of  no- 
tice of  the  passage  of  the  ordinance 
was  not  filed,  and  the  appellants  were 
not  given  the  statutory  period  in 
which  to  construct  the  sidewalk, 
these  questions  did  not  go  to  the 
jurisdiction  of  the  court  to  hear  and 
detennine  the  question  whether  the 
assessment  should  be  confirmed.  Had 
the  appellairts  '^ised  the  questions 
now  sought  to  be  raised,  and  they  had 
been  decided  adversely  to  their  con- 
tention upon  the  application  for  con- 
firmation, they  could  have  had  those 
questions  reviewed  in  a  direct  pro- 
ceeding. They  cannot,  however,  have 
them  reviewed  on  an  application  for 
judgment  and  order  of  sale  for  the 
nonpayment  of  the  assessment,  as 
that  would  be  to  review  them  in  a 
collateral  proceeding.  The  fact  that 
the  judgment  of  confirmation  was  ren- 
dered by  default  can  make  no  differ- 
ence. The  appellants  had  notice  of 
the  application  for  confirmation,  and 
they  were  then  required  to  appear  and 
raise  all  questions  which  they  de- 
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sired  to  raise,  which  showed  the  as- 
sessment ousht  not  to  be  conflrmed 
and  which  did  not  go  to  jarisdio- 
tion  of  the  court,  and  if  they  failed  to 
appear,  and  a  judgment  of  confirma- 
tion was  entered  against  their  lands, 
they  and  their  property  are  bound  by 
that  judgment.  Clearly,  if  the  ap- 
pellants had  appeared  and  objected  to 
confirmation  on  the  grounds  now 
i<rged  against  the  judgment  and  order 
of  sale,  and  their  contentions  had 
been  overruled  and  the  assessment 
confirmed,  they  would  have  been 
barred.  In  that  event  it  must  be  con- 
ceded the  county  court  would  have 
had  jurisdiction  to  pass  upon  the 
questions  now  raised,  and  the  juris- 
diction of  a  court  cannot  rest,  so  far 
as  the  qnestiona  decided  are  con- 
cerned, upon  which  way  those  ques- 
tions are  decided." 

That  proof  was  not  made  that  a 
property  owner  was  given  forty  days' 
notice,  as  provided  by  statute,  in 
which  to  construct  a  sidewalk  in  front 
of  his  property  before  proceedings  for 
confirmation  *were  commenced,  is  an 
objection  not  going  to  the  jurisdic- 
tion, and,  if  not  raised  in  the  con- 
firmation  proceeding,  is  waived. 
People  ex  rel.  Gifford  v.  Belz  (IlL) 
supra,  wherein  the  court  said:  "The 
statute  conferred  upon  the  county 
court  jurisdiction  of  the  confirmation 
of  special  assessments,  and  the  appli- 
cation for  confirmation  of  this  par^ 
ticular  assessment  conferred  juris- 
diction upon  the  county  court  of  this 
assessment,  and  the  giving  of  the 
statutory  notice  authorized  the  county 
court  to  proceed  to  confirm  the  assess- 
ment. The  questions,  therefore,  as  to 
whether  proper  proof  was  made  of  the 
service  of  notice  of  the  passage  of  the 
ordinance,  or  whether  the  appellants 
w«*e  given  the  statutory  period  al- 
lowed to  construct  the  sidewalk  in 
front  of  their  property  before  the  con- 
firmation proceedings  were  com- 
menced, were  questions  which  could 
have  been  properly  raised  in  the 
county  court  upon  the  application  for 
confirmation." 

in  a  proceeding  for  judgment  and 
sale  of  property,  for  nonpayment  of  a 
street  assessment,  the  court  will,  on 
the  application  to  the  circuit  court  for 


the  confirmation  of  an  assessment, 
hear  an  objection  that  due  notice  was 
not  given  of  the  application  for  the 
appointment  of  commissioners,  not- 
withstanding the  question  was  not 
raised  at  the  confirmation.  The  oh- 
jection  goes  to  the  jurisdiction,  and 
the  statutory  requirements  as  to  pub- 
lication must  be  followed.  Le  Moyne 
V.  West  Chicago  Park  (1886)  116  lU. 
41,  4  N.  E.  498,  6  N.  £.  48. 

A  property  owner  will  not  be  per- 
mitted to  attack  the  validity  of  a 
direct  assessment  on  the  ground  that 
the  requirements  as  to  notice  of  the 
hearing  of  objections  were  not  strict- 
ly complied  with,  where  it  appears 
that  a  full  opportunity  to  be  heard 
was  given,  and  the  owner  failed  to 
object  Millikan  v.  Crail  (1912)  177 
Ind.  426,  98  N.  E.  291,  wher^n  the 
court  said:  "While  the  property 
owner  must  have  'notice  at  some  time 
before  the  final  assessment  is  made, 
in  order  to  give  the  tribunal  vested 
with  jurisdiction  of  the  subject-mat- 
ter, jurisdiction  over  his  person  and 
property,  and  so  meet  the  constitu- 
tional requirements  of  due  process  of 
law,  it  is  not  required  that  he  shall  be 
notified  of  the  intention  to  make  the 
improvement,  nor  of  the  preliminary 
resolution.  Neither  is  he  entitled  to 
notice  of  every  intermediate  step  in 
the  proceeding  leading  to  afi  assess- 
ment against  his  property.  It  is  suffi- 
cient if  notice  is  given  him  before  the 
aasessment  becomes  final  and  conclu- 
sive." 

So,  an  objection  that  the  notice 
given  of  the  time  and  place  of  hearing 
objections  to  a  proposed  street  im- 
provement required  such  objectiona 
to  l>e  presented  in  writing  is  waived, 
where  a  property  owner  did  not  ap- 
pear at  the  hearing.  State,  Townsend. 
Prosecutor,  v.  Jersey  City  (1857)  26- 
N.  J.  L.  444,  wherein  the  court  said: 
"In  the  case  of  State,  Durant,  Prose- 
cutor, V.  Jersey  City  (1855)  25  N.  J. 
L.  311,  a  similar  notice  was  consid- 
ered as  invalidating  the  ordinance.  It 
ie  to  .be  remarked,  however,  that  in 
that  case  the  council  never,  in  fact^ 
appointed  a  time  for  hearing  persons 
interested,  as  the  charter  requires, 
and  the  ordinance  passed  was  not  in- 
troduced at  a  previous  stated  meet- 
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ing;  BO  that  it  may  be  doubted  wheth- 
er tile  mere  ins^ion  of  the  words  in 
the  notice  that  objections  should  be 
made  in  writing,  in  a  case  where  no 
objections  of  any  kind  were  o£Fered, 
would  have  been  held  to  render  the 
ordinance  absolutely  void.  Be  that  as 
it  may,  it  appears  in  this  case  that 
after  the  assessment  was  made  the 
{HTOseeatim  presented  several  written 
remonstrances  against  confirming  It, 
in  none  of  which  is  the  ordinance  it- 
self  objected  to.  Notice  of  a  proposed 
ordinance  authorizing  improvements 
i:!  required,  to  give  the  parties  inter- 
ested, upon  whom  the  expense  must 
fall,  an  opportunity  of  being  heard, 
find  stating  their  objections,  if  th^ 
have  any.  If  any  such  party  had  ap- 
peared, and  desired  to  be  heard  ver- 
bally, or  had  made  written  objections, 
and  therein  expressly  reserved  all 
legal  objections,  as  was  done  in  the 
case  referred  to,  he  might  with  pro- 
prie^  afterwards  insist  that,  so  far 
from  consenting  to  the  improvement, 
be  had  formally  dissented.  But  here 
the  prosecutor  offered  no  objections 
to  the  contemplated  improvement  in 
any  way,  but  subsequently  made  ob- 
jection to  the  amount  assessed  against 
him,  for  reasons  which  implied  his 
aasent  to  the  ordinance  itself.  Under 
these  circumstances,  I  think  he  must 
be  held  to  have  waived  any  objection 
b«  might  have  taken  to  the  form  of 
the  notice,  and  to  have  consented  to 
the  passing  of  the  ordinance,  so  far  as 
his-  interests  were  concerned." 

So,  where  the  supervisors,  after  due 
notice  as  required  by  statute,  met  at 
the  time  and  place  fixed  for  a  hear- 
ing of  protests  to  an  assessment,  and, 
after  deciding  thereon,  adjourned  for 
four  weeks,  property  owners  who  did 
not  attend  the  hearing  cannot  object 
to  the  adjournment  They  "were 
bound  by  the  notice  of  the  hearing 
previously  given,  and  were  required 
to  take  notice  that  a  continuance 
might  be  ordered.  They  had  the 
privilege  of  attending  at  the  hearing, 
aod  of  contesting  any  claim  made  for 
increase,  of  damages.  By  failing  to 
mppeax  tiiey  waived  the  right  and  are 
eottdnded  by  the  result."  Hayne  v.  San 
Francfseo  (1917)  174  CaL  185,  162 


Pac.  626.  See  to  the  same  effect,  Tele- 
graph Hill  Neighborhood  Asso.  v.  San 
Francisco  (1917)  174  Cal.  814,  162 
Pac.  630;  Cooper  v.  San  Francisco 
(1917)  174  Cal.  813,  162  Pac.  631; 
Simpson  v.  San  Francisco  (1917)  174 
CaL  815,  162  Pac.  631. 

The  fact  that  the  notice  by  as- 
sessors that  they  had  completed  the 
assessment  roll  was  published  before 
the  approval  by  the  mayor  of  the  reso- 
lutions ordering  the  work  is  an  irregu- 
larity which  cannot  be  objected  to 
after  the  confirmation  of  the  assess- 
ment. Lyth  v.  Buffalo  (1888)  48  Hun 
(N.  Y.)  175,  wherein  the  court  said: 
"It  was  the  duty  of  the  plaintiff  to 
have  appeared  before  the  clerk  and 
filed  his  objection  to  the  confirmation 
of  the  roll,  as  required  by  the  notice 
published  by  the  clerk  in  accordance 
with  the  charter,  and  ...  by 
neglecting  to  do  so  he  has  waived  the 
irregularity." 

In  Brown  v.  Chicago  (1886)  117  111. 
21,  7  N.  B.  108,  it  appeared  that,  after 
petition  by  property  owners,  an  order 
was  made  by  council  deferring  action 
on  an  improvement  for  two  years,  but 
before  the  time  had  elapsed  the  assess- 
ment roll  was  filed  in  the  county  court 
for  conflnnation,  and  notices  pub- 
lished as  required  by  law.  It  was  held 
that  an  objection  to  the  validity  of  the 
proceedings  after  the  order  of  dis- 
continuance'was  one  properly  to  be 
raised  at  the  confirmation  of  the  as- 
sessment, and  a  bill  would  not  lie  to 
enjoin  the  collection,  at  the  suit  of  a 
property  holder,  who  failed  so  to  ob- 
ject. 

Similarly,  in  Hertig  v.  People 
(1896)  159  III  237,  50  Am.  St.  Rep.  162, 
42  N.  E.  879,  an  action  for  judg- 
ment and  sale  of  property  for  fail- 
ure to  pay  a  street  assessment,  the 
defendant  offered  testimony  to  prove 
that  the  notice  of  confiirmatien  was 
insufficiently  set  out  in  its  publication. 
The  court  excluded  the  testimony, 
saying:  "The  proper  time  to  have 
tendered  such  testimony  was  at  the 
hearing  of  the  confirmation  proceed- 
ing. As  it  was,  the  offer  came  too 
late,  for  this  is  a  collatere^  proceed- 
ing, in  which  it  is  sought  to  attack  the 
jurisdiction  of  the  court  to  render  the 
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judgment.  In  the  record  of  the  con- 
firmation proceeding  there  appeared 
a  certificate  which  was  sufficient,  if 
true,  and  the  judgment  recited  that 
the  facta  alleged  in  such  certificate 
were  true,  consequently  It  will  be  as- 
sumed that  the  court  had  sufficient 
evidence  before  it  to  warrant  the 
rendering  of  judgment.  Even  were 
the  certificate  in  fact  insufficient, 
appellant  could  take  no  advantage  of 
it  in  this,  a  collateral  proceeding,  for 
in  such  a  case  the  presumption  would 
be  that  the  court  heard  and  acted  up- 
on other  and  sufficient  evidence  to 
sustain  the  finding." 

See  to  the  same  effect,  Kirchman  v. 
People  (1896)  159  111.  265,  42  N.  E. 
884. 

And  where  a  property  owner  does 
not  file  objections  with  the  city  coun- 
cil as  provided  by  statute,  she  is 
estopped  thereafter  from  contesting  a 
street  assessment  on  the  ground  of 
irregularity;  thus,  where  a  notice  of 
the  date  of  hearing  of  objections  is 
two  days  short  of  the  required  time, 
it  is  defective  only,  and  not  void,  and 
an  owner  cannot  by  injunction  set 
aside  the  assessment,  and  thus  col- 
laterally attack  the  finding  of  the 
city  council.  Owens  v.  Marion  (1906) 
127  Iowa,  469,  103  N.  W.  381,  wherein 
the  court  said:  "Plaintiff  in  the 
instant  case  gave  no  attention  to  the 
notice,  and  she  neither  filed  nor  of- 
fered to  file  any  objections  to  the  as- 
sessment as  shown  on  the  plat  and 
schedule.  The  assessment  was  con- 
firmed on  the  8th  day  of  September, 
1902,  after  the  giving  of  the  notice 
referred  to,  and  as  plaintiff  made  no 
objection  thereto,  she  waived  all 
errors,  irregularities,  and  inequali- 
ties in  the  making  of  the  assessment, 
and  in  the  prior  proeeedinjsrs  and  no- 
tices." 

A  landowner  who  fails  to  object  to 
the  city  council  that  the  notices  of  im- 
provement were  not  posted  "imme- 
diately," as  required  by  statute,  has 
waived  such  defect  where  it  is  not 
claimed  that  the  notices  did  not  stay 
up  the  required  length  of  time  after 
they  were  posted.  Watkinson  v. 
Vaughn  (1920)  —  CaL  — ,  186  Pac. 
763. 


An  objection  that  an  assessment  is 
invalid,  because  the  city  charter  does 
not  specify  the  tribunal  or  the  time 
or  place  for  hearing  objections  be- 
fore asseissments  for  sidewalks  con- 
structed by  the  city  shall  become 
final,  is  waived,  where  power  is  given 
the  city  authorities  to  provide  for  such 
notice  and  such  tribunal,  and  the 
property  owner  fails  to  present  his 
objections  when  notified  to  do  so. 
Hallett  v.  United  States  Security  & 
Bond  Co.  (1907)  40  Ct^ih  281,  90  Pac. 
683,  wherein  the  court  said:  'Ter- 
haps  owners  filing  objections  to  as- 
sessments in  response  to  the  notice  by 
the  clerk,  which  the  ordinance  says 
shall  be  given  to  them,  should  have 
notice  of  the  time  and  place  when 
they  would  be  considered  and  de- 
termined, but  that  right  has  not  been 
denied  in  the  case  at  bar,  because  no 
objections  vere  filed,  and  the  ordi- 
nance cannot  be  construed  to  inhibit 
or  not  to  require  such  a  n6tice  to  those 
who  have  filed  objections.  The  char- 
ter and  ordinance  are  not  invalid  be- 
cause neither  specifies  the  character 
of  objections  which  will  be  considered 
in  fixing  the  amount  of  the  sidewalk 
assessments.  Having  provided  for  a 
hearing  with  respect  to  such  assess- 
ments, it  logically  follows  that  the 
tribunal  designated  shall  hear  and 
determine  all  questions  which  would 
be  competent  to  present  to  that  tribu- 
nal, attoeking  the  validity  or  amount 
of  such  assessments.  .  .  .  Whether 
or  not  the'  charter  of  1889  failed  to 
provide  a  specific  method  for  deter- 
mining how  the  assessment  against  a 
lot  to  defray  the  expense  of  construct- 
ing a  sidewalk  in  front  thereof  should 
be  made,  or  left  it  with  the  city  au- 
thorities to  make  such  assessment  ac- 
cording to  benefits,  is  not  presented  by 
the  record.  It  was  the  province  of  the 
city  authorities  to  determine  the  rule 
to  be  followed  in  making,  and  the 
amount  of,  the  assessment  in  the  first 
instance.  Neither  appellant  nor  his 
predecessor  raised  any  question  be- 
fore the  special  forum  provided  by  law 
to  determine  these  questions.  The 
owner  must  avail  himself  of  the  op- 
portunity aflforded  to  appear  and  make 
objections  to  special  assessments  in 
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the  special  forum  which  the  law  has 
designated  for  that  purpose.  Other- 
wise, he  will  not  be  heard  to  object  in 
any  other  forum." 

Where  a  property  owner  fails  to 
avail  himself  of  the  remedy  provided 
by  law,  a  court  of  equity  will  not  set 
aside  a  judgment  and  restrain  the  col- 
lection of  a  street  assessment  on  tne 
ground  of  want  of  notice,  where  such 
defect  does  not  appear  on  the  face  of 
the  record.  Craft  v.  Kochersperger 
(1898)  173  III.  617,  50  N.  E.  1061, 

But  where  a  statute  provides  that  a 
•notice  of  assessment  shall  be  served 
on  tiie  owners  of  property,  so  that  they 
may  make  objection  at  the  confirma- 
tion of  the  assessment,  the  require- 
ments are  to  be  strictly  followed,  and, 
on  failure  to  prove  the  proper  service, 
the  owner  may  contest  the  assessment 
on  the  application  for  a  judgment  of 
confirmation.  Murphy  v.  Peoria 
(1887)  119  m.  609,  9  N.  E.  896. 

So,  the  objection  that  no  notice  was 
given  to  property  owners,  and  that, 
therefore,  there  was  no  opportunity  to 
be  heard  on  the  assessment  roll,  is 
not  waived  by  failure  to  appear  at 
the  confirmation  proceedings,  and 
may  be  heard  in  an  application  for 
judgment  of  sale.  "The  failure  to 
give  notice  to  the  property  owners, 
and  to  afford  them  an  opportunity  to 
be  heard  before  the  confirmation  of 
the  assessment,  was  fatal  to  the  juris- 
diction of  the  coiinly  court,  and  the 
court  did  not  err  in  sustaining  the  ob- 
jection." People  ex  rel.  George  v. 
Phittiic^  (1907)  2S1  DL  180,  88  N.  E. 

Nor  does  the  confirmation  of  the 
report  of  viewers  preclude  a  property 
owner  who  has  had  no  notice  of  the 
filing  of  the  report  nor  opportunity  to 
be  heard  as  to  his  objections;  hence 
he  may  be  heard  in  defense  on  a  scire 
facias  Iten.  Hershberger  v.  Pitts- 
burgh (1886)  115  Pa.  78,  8  Atl.  381, 
wherein  the  court  said:  "If  the  de- 
fendant had  no  notice,  he  had  no  op- 
portunity to  make  defense  before  the 
viewers  or  in  court;  in  such  case  the 
confirmation  of  the  report  of  the  view- 
ers amounts  to  nothing  as  respects  the 
defendant;  he  may  make  his  defense 
on  the  scire,  facias." 


Where  notice  of  the  report  *f  view- 
ers and  hearing  thereon  was  served 
on  the  husband  of  the  owner  of  prop- 
erty, she  is  not  estopped  by  the  con- 
firmation of  the  report  from  objecting 
to  the  assessment.  Watson  v.  Sewick- 
ley  (1879)  91  Pa.  330,  wherein  the 
court  said:  "It  is  the  intendment  of 
the  statutes  relating  to  boroughs  that 
notice  shall  be  given  to  every  person 
of  a  proceeding  to  fix  him  for  a  debt. 
Not  only  is  it  directed  of  the  incipient 
action  to  ordain  or  change  streets  or 
alleys,  but  it  is  implied  in  the  provi- 
sion for  assessment  of  damages  and 
benefits.  How  can  parties  choose  to 
contest,  and  have  a  hearing  in  court, 
unless  they  have  been  notified?  And 
how  can  a  decree  be  final  upon  a 
stranger  to  the  record?  What  matters 
it  that  the  assessment  is  on  property, 
when  the  owner  is  entitled  to  a  hear- 
ing before  it  can  be  made?  His  right 
to  contest  is  the  same,  whether  the  as- 
sessment be  a  personal  debt  or  charge 
on  land." 

"If  the  property  owner  has  notice, 
his  only  method  of  questioning  any  er- 
ror or  irregularity  in  the  proceeding 
is  by  objection  before  the  city,  coyncil 
and  appeal  to  the  district  court.  It 
is  well  settled  that  when  a  special 
tribunal  Is  provided  for  determining 
such  questions,  the  property  owner, 
with  notice  of  the  proceeding,  must 
avail  himself  of  the  special  remedy  by 
objection  and  appeal,  and  cannot 
maintain  an  equitable  action  to  enjoin 
the  enforcement  of  the  assessment. 
.  .  .  It  is  quite  evident  that  if  the 
property  owner  has  no  notice  what- 
ever he  is  not  bound  to  make  objec- 
tions before  the  city  council;  for  the 
want  of  notice  deprives  him  of  legal 
opportunity  or  duly  to  make  such  ob- 
jections. ...  If,  however,  as  in 
this  case,  the  property  owner  has  re- 
ceived notice,  and  has  had  opportuni- 
ty to'  make  his  objections,  we  think  it 
is  in  accordance  with  the  theory  of  the 
statute,  and  also  in  accordance  with 
general  equitable  principles,  that  he 
should  make  such  objections  and  pros- 
ecute his  appeal  if  he  is  dissatisfied 
with  the  action  of  the  council."  Shav- 
er V.  J.  W.  Turner  Improv.  Co.  (1911) 
«  Uw,  — ,  133  N.  W.  770. 
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Failure  to  file  objection  at  a  con- 
firmation of  a  pavintr  assessment,  be- 
cause no  notice  of  the  application  for 
the  judgment  of  conilrmation  had  been 
received,  will  not  estop  a  property 
owner  from  having  the  question  liti- 
gated in  an  action  for  judgment  of 
sale.  Phillips  v.  People  (1905)  218 
IlL  450,  76  N.  E.  1016,  wherein  the 
court  said:  "The  statute  requires 
that  a  notice  shall  be  sent  by  mail, 
postpaid,  to  each  of  the  persons  pay- 
ing the  taxes  on  the  respective  parcels 
of  property  on  the  assessment  roll  for 
the  last  preceding  year  during  which 
taxes  were  paid,  and  if  such  notices 
were  not  mailed  the  county  court  did 
not  acquire  jurisdiction  to  enter  the 
judgment  of  confirmation.  If  the  fact 
was  as  alleged,  and  the  want  of  juris- 
diction appeared  upon  the  face  of  the 
record  of  the  proceeding  to  confirm 
the  assessment,  appellants  had  a  right 
to  make  proof  of  the  fact.  The  an- 
swer of  counsel,  to  the  assignment  of 
error  that  the  court  strudc  the  objec- 
tion from  the  files,  la  that  the  record 
of  the  proceeding  for  cOBfinoatliHi  la 
not  contained  in  Hie  record  in  this 
case,  and  that  therefore  it  will  be  pre- 
sumed that  the  court,  in  confirming 
the  assessment,  proceeded  regularty 
and  had  jurisdiction,  and  that  all  no- 
tices required  by  law  were  given. 
What  would  have  been  proved  by  the 
record  of  the  proceeding  for  confirma- 
tion, if  the  objectors  had  been  permit- 
ted to  make  the  proof,  of  course,  does 
not  appear,  but  the  complaint  is  that 
the  court  refused  to  allow  them  to 
show  the  fact.  The  collector's  report, 
with  proof  of  publication  thereof  and 
notice  of  application  for  judgment, 
made  a  prima  facie  case  for  the  col- 
lector. .  .  .  The  objectors  had  a 
right  -to  meet  the  prima  facie  case  by 
showing  a  want  of  jurisdiction  upon 
the  face  of  the  record  of  the  former 
proceeding,  and  when  they  filed  their 
objection  it  was  their  right  to  have 
it  heard.  The  court  erred  in  striking 
the  objection  from  the  files." 

So,  where  a  property  owner  fails  to 
appear  on  the  hearing  for  judgment, 
and  Interpose  an  objection  of  want  of 
notice  of  the  application  to  the  com- 
mon council  for  confirmation  of  an 
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assessment  for  grading,  he  is  not  es- 
topped from  questioning  the  assess- 
ment In  later  proceedings,  since  the 
notice  is  essential  to  the  validity  of 
the  action  of  the  city  council  in  con- 
firming the  assessment.  Sewall  v.  St. 
Paul  (1874)  20  Minn.  511,  Gil.  469. 

On  the  contrary,  a  notice  of  a  side- 
walk assessment  which  is  technical^ 
defective,  but  which  did  not  mislead 
property  owners,  since  it  contained 
all  the  essentials  required  by  law, 
cannot  be  objected  to  in  a  later  pro- 
ceeding, where  the  owner  did  not  ap- 
pear and  raise  the  objection  at  the 
hearing  for  such  purpose.  State  v. 
Norton  (1896)  68  Minn.  497,  66  N.  W 
936. 

(e)  Contract  for  improvement. 
An  objection  that  the  notice  to  bid- 
ders was  insufllcieat  in  that  it  failed 
to  state  when  the  work  waa  to  be  done, 
kind  of  material  to  be  used,  etc.,  does 
not  go  to  the  jurisdiction,  and  is 
waived  by  a  failure  to  appear  before 
the  tribunal  named  by  statute  to  hear 
such  protests.  Owens  v.  Marion 
(1900)  127  iMU,  4«9, 108  N.  W.  381. 

So,  an  objection  titat  a  contract  for 
a  street  improremaBt  mm  atft  tat  with- 
in tiwtime  UmH  prMwrihnil  bgr  statole 
is  one  which  should  be  made  at  tiie 
confirmation  of  the  assessment  and 
is  waived  if  not  made  at  that  time. 
Gage  v.  People  (1904)  213  IlL  410,  72 
N.  E.  1084,  wherein  the  court  said: 
"There  is  nothing  in  the  record  to 
show  that  appellant  waa  in  any  way 
injured  by  the  contract,  and  if  he  had 
been,  he  had  adequate  remedy  under 
the  statute,  and  it  was  his  duty  to  act 
promptly.  Section  80  of  chapter  24 
.(Hurd's  Stat.  1903,  p.  409)  provides 
that  the  owners  of  a  majority  of  the 
frontage  may  take  the  contact  from 
the  successful  bidder  if  they  tiiink 
they  can  profit  by  so  doing.  The  ap- 
pellant could  have  availed  himself  of 
this  provision,  or  he  could  have  ob- 
jected to  the  board  of  local  improve- 
ments on  the  ground  that  the  contract 
was  not  let  within  the  time  authorized 
by  law,  or  he  could  have  made  the  ob- 
jection in  tite  county  court  at  the 
time  the  board  of  loeal  tmproTements 
filed  their  petition  for  a  hearing; 
after  the  eompletioii  of  the  work. 
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Having  failed  to  take  advantage  of 
any  of  these  opportunities,  and  hav- 
ing received  the  benefit  of  the  work, 
and  In  the  absence  of  any  proof  of  in- 
jury, the  county  court  committed  no 
error  in  overruling  the  objection." 

Similarly,  a  property  owner  is  hot 
estopped  to  deny  the  validity  of  an  as- 
sessment for  paving  by  the  failure  of 
his  predecessor  in  title  to  appear  and 
present  his  objections,  where  it  ap- 
pears that  the  proceedings  are  wholly 
void  because  the  mandatory  provisions 
of  the  city  charter  in  letting  the  con- 
tract were  not  complied  with. 
MoundsTille  v.  Tost  (1914)  76  W.  Ytu 
224,  83  S.  B.  910,  wherein  the  court 
said:  "The  charter  requires  notice 
to  be  published  for  four  weeks  in  one 
or  more  newspapers  of  the  city  for 
bids  and  proposals  for  the  work.  This 
provision  is  intended  to  protect  the 
property  owners  liable  to  special  as- 
sessment, as  well  a  the  general  tax- 
payer, by  ample  notice  to  prospective 
bidders,  and  is  also  mandatory.  The 
bill  shows  that  it  was  not  complied 
with.  The  advertising,  by  the  express 
terms  of  the  resolution,  was  to  be  for 
only  fifteen  days.  The  allegation  that 
the  work  was  not  let  to  contract  un- 
til four  weeks  after  the  first  publica- 
tion of  the  notice  does  not  show  a  sub- 
stantial compliance  with  the  statute. 
It  should  have  been  published  for  four 
weeks  ««  the  statute  requires." 

Where  it  is  evident  that  defects  in 
the  proceedings  could  not  have  been 
remedied  or  avoided  by  a  city  coun- 
cil on  an  objection  to  an  assessment, 
a  property  owner  is  not  estopped  by 
reason  of  his  failure  to  file  such  ob- 
jection. Manning  v.  Den  (1891)  90 
CaL  610,  27  Pac.  485.  In  that  case  it 
appeared  that  the  city  council  sward- 
ed to  the  assignors  of  the  plaintiff  a 
contract  for  doing  the  work  upon 
which  the  assessment  in  question  was 
afterwards  issued;  that  the  clerk  post- 
ed a  notice  of  said  award  "on  the  17th 
day  of  October,  1883,  and  for  five  days 
thereafter;"  that  afterwards,  on  the 
22d  day  of  October,  1888,  the  street 
nperintendent  entered  Into  a  contract 
with  the  plaintiff's  assignors  to  do 
uid  work,  and  thereafter  made  the 
Msessment  upon  which  the  action  was 


brought.  Section  6  of  the  Act  of 
March  18,  lg85,  authorizing  street  im- 
provements, provided  as  follows : 
After  the  contract  has  been  awarded, 
"notice  of  such  awards  of  contracts 
shall  be  posted  for  five  days,  in  the 
same  manner  as  hereinbefore  provided 
for  the  publication  of  proposals  for 
said  work.  The  owners  of  the  major 
part  of  the  frontage  of  lots  and  lands 
upon  the  street  whereon  said  work  is 
to  be  done  .  .  .  may,  within  ten 
days  after  the  first  posting  of  notice 
of  said  award,  elect  to  take  said  work, 
and  enter  into  a  written  contract  to  do 
the  whole  work  at  the  price  at  which 
the  same  has  been  awarded.  Should 
the  said  owners  fail  to  elect  to  take 
said  work,  and  to  enter  into  a  written 
contract  therefor  within  said  ten  days, 
.  .  .  it  shall  be  the  duty  of  the 
superintendent  of  streets  to  enter  in- 
to a  contract  with  the  original  bid- 
der, to  whom  the  contract  was  award- 
ed at  the  prices  specified  in  his  bid." 
The  court  said:  "The  provisions  of 
this  section  make  it  clear  that  the 
superintendent  is  not  authorized  to  en- 
ter into  a  contract  with  the  person  to 
whom  it  has  been  awarded,  until  after 
the  miration  of  ten  days  from  the 
first  posting  of  the  notice  of  award. 
During  that  period  the  owners  of  the 
land  to  be  assessed  are  allowed  the 
privilege  of  electing  to  take  the  work, 
and  enter  into  a  written  contract  to 
do  the  same  at  the  price  at  which  it 
was  awarded.  The  power  of  the  su- 
perintendent to  enter  into  a  contract 
with  the  'original  bidder'  does  not 
arise  or  come  into  existence  except  up- 
on a  failure  of  the  owners  to  make 
their  election  within  the  statutory 
period;  and  any  contract  entered  into 
by  him  with  the  bidder  before  the  time 
when,  by  the  statute,  he  has  the  power 
to  enter  into  such  contract,  li  without 
authority  and  void,  and  consequently 
cannot  be  the  basis  of  a  valid  assess- 
ment. .  .  .  The  provision  in  the 
latter  part  of  S  H  that  'no  assess- 
ment shall  be  held  invalid  except  up- 
on appeal  to  the  city  council,'  etc.,  has 
no  application  to  a  case  in  which  an 
appeal  la  not  authorized,  or  in  which, 
even  if  taken,  the  city  council  could 
not  have  remedied  the  defect.  The 
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legislature  did  not  intend  to  declare 
that  the  owner  should  be^deprived  of 
his  defense  to  any  claim  upen  an  as- 
sessment, where  the  assessment  was 
void  by  reason  of  incurable  defects, 
oecause  he  had  failed  to  invoke  the 
aid  jof  a  tribunal  which  was  power- 
leas  to  irrant  him  any  relief.  Nor 
would  the  owner  be  estopped  from  pre- 
senting any  such  defects  because  he 
had  appealed  to  the  city  eonncil,  and 
that  body  had  denied  him  relief. 
Their  denial  of  relief  may  have  been 
based  upon  the  express  ground  that 
the  matter  appealed  from  was  not  such 
as  they  could  remedy,  and  therefore 
they  would  decline  to  take  any  action. 
If,  however,  they  had  eiq>rc«sly  de< 
termined  that  the  assessment  was  val- 
id and  the  previous  steps  regular,  their 
decision  would  not  have  any  binding 
force.  Being  a  tribunal  of  limited  ju- 
risdiction, unless  the  facts  conferring 
such  jurisdiction  existed,  their  action 
would  be  void,  and  it  would  be  com- 
petent at  any  time  to  show  that  they 
had  no  Jurisdiction  to  determine  the 
question.** 

And  it  has  also  been  held  that  an 
objection  that  the  notice  to  contract- 
ors, inviting  them  to  bid,  did  not 
specifically  state  the  extent  of  the 
work  and  the  kind  of  materials  to  be 
furnished  as  required  by  statute,  was 
not  waived  by  a  failure  to  appear  and 
object  to  the  city  council  and  take  an 
appeal  from  the  decision  thereof. 
Bennett  v.  Erometsburg  (1908)  138 
Iowa.  67,  116  N.  W.  682. 

In  Comstock  v.  Eagle  Grove  (1907) 
•  133  Iowa,  589,  111  N.  W.  01,  a  sewer 
assessment  was  attacked  on  the 
>fround  that  there  was  no  proper  and 
legal  published  notice  inviting  pro- 
posals to  do  the  woik  of  construction, 
the  statute  requiring  ten  days  to 
elapRO  after  the  last  day  of  publica- 
tion before  bids  were  opened  not  hav- 
ing been  complied  with.  It  was  held 
that  the  objection  was  jurisdictional, 
and,  as  the  contract  was  void,  the 
owner  had  not  waived  his  right  by 
his  failure  to  object  to  the  city  coun- 
cil. The  court  said:  "If  the  council 
did  not  have  the  power  to  proceed  to 
an  assessment  an  abutting  owner 
could  not  be  bound  against  his  will, 


—expressed  with  reasonable  prompt- 
ness,— by  any  action  it  might  see  fit 
to  take.  It  is  fundamental  t^t  a  want 

of  jurisdiction,  whatever  the  toibunal, 
is  fatal  to  its  acts,  and  no  one  can 
be  held  to  have  waived  such  want  by 
failing  to  appear  and  object  It  may 
be  taken  advantage  of  at  any  time  or 
plaee.  And,  conceding  tke  existence 
of  power,  no  one  will  suppose  that  the 
legislature  intended  to  create  a  tribu- 
nal whose  acts,  done  without  jurisdic- 
tion, should  be  deemed  legal  if  no  one 
appeared  in  response  to  a  subsequent 
notice  given  by  it,  to  make  objection. 
On  no  principle,  therefore,  can  a  grant 
of  right  to  a  ci^  council  to  proceed 
to  the  correction  of  errors,  to  reduce 
irregularities,  or  to  adjust  inequali- 
ties, be  considered  as  having  operation 
to  cure  jurisdictional  defects  occur- 
ring in  its  prior  proceedings,  simply 
on  condition  that  a  time  shall  be  fixed 
for  the  making  of  objections  and  none 
shall  be  m&de." 

An  objection  to  an  assessment,  on 
the  ground  that  the  contract  was  in- 
valid in  that  the  specifications  pre- 
pared by  the  city  engineer  called  for 
work  and  materials  not  within  the  con- 
templation of  the  original  resolution, 
is  one  which  cannot  be  raised  for  the 
first  time  in  a  suit  to  enjoin  the  col- 
lection of  an  assessment,  where  the 
statute  provides  that  **the  council  will 
meet  t<t  hear  and  determine  any  objec- 
tions or  defense,"  and  that  "persons 
'Who  do  not  file  objections  in  writing, 
Hr  protests  against  such  assessments, 
shall  be  held  to  have  consented  to  the 
tame."  Birmingham  v.  Wills  (1912) 
178  Ala.  198,  69  So.  178,  Ann.  Caa. 
1915B,  746. 

And  where  it  appeared  that  before  t 
contract  for  an  improvement  was  let, 
the  contractor  made  a  private  arrange- 
ment with  a  part  of  the  owners  to  do 
their  work  at  a  price  less  than  that 
allowed  by  the  contract,  it  was  hdd 
Hbxt  an  owner  was  estopped  from  al- 
leging the  fraud  was  vitiating  the  as- 
sessment in  an  action  for  its  roforcc- 
ment,  where  he  had  failed  to  appeal  to 
the  board  of  supervisors  within  the 
time  prescribed  by  statute.  Nolan  v. 
Reese  (1867)  32  Cal.  484,  wherein  the 
court  said:   "Though  the  sifcreet  con- 
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tract  in  question  was  free  from  ille- 
gality, in  itself  considered,  still,  as- 
suming the  facts  which  the  defendant 
offered  to  prove,  the  side  arrangemmts 
made  by  the  contractor  with  a  portion 
of  the  lot  owners  were  in  fraud  of  the 
meUiod  devised  by  the  legislature  for 
the  opening  and  repairing  of  streets, 
and  the  contract  itself  would,  there- 
tun,  on  the  principle  of  the  common 
taw,  be  illegal  and  void  from  the  begin- 
ning. But  under  the  provisions  of  the 
Act  of  1862,  we  are  cut  off  from  sub- 
jecting the  rights  of  the  plaintiff  to 
the  test  of  those  principles.  Should 
the  fraud  with  which  the  contractor 
was  charged  be  considered  as  affect- 
ing the  'award  of  the  work'  to  him  by 
the  board  of  supervisors  (§  6),  then 
under  the  4th  section  of  the  act  it 
should  have  been  brought  to  the  no- 
tice of  the  board  ot  supervisors  by  a 
remonstrance  coming  from  one  or 
more  of  the  lot  owners.  If  on  the 
other  hand  the  fraud  is  considered 
as  affecting  the  'legality  of  the 
assessment,'  then  any  person  having 
objections  to  make  should  have  ap- 
pealed to  the  board  of  supervisors 
wtthin  thir^-five  days  subsequent  to  ' 
the  date  of  the  assessment.  §  12. 
Sadi  are  the  methods  pointed  out  by 
the  act  for  reviewing  the  decisions  of 
the  board  and  the  acts  of  the  superin- 
toident,  and  they  exclude  all  others 
by  positive  provision." 

**lt  a  property  owner  fails  to  appeal 
np<m  the  application  to  confirm  an  a» 
■eeament,  then,  under  the  plain  lan- 
guage of  the  statute,  he  is  precluded 
from  calling  in  question  any  of  the 
proceedings  anterior  to  the  judgment 
of  confirmation,  except  where  the 
eonrt  rendering  the  judgment  of  con- 
finnation  is  shown  to  have  been  want- 
ing in  jurisdiction  to  do  so.*'  Fiske  v. 
People  (1900)  188  V.h  206,  52  L.R.A. 
291,  68  K.  £.  985,  wherein  it  appeared 
that  the  specifications  provided  that 
eight  hours  should  constitute  a  day's 
work,  and  that  only  members  of  labor 
uxiions  should  be  employed.  Although 
tiiese  provisions  were  declared  uncon- 
stitutional, it  was  held  that  the  ob- 
jection was  waived  by  failfire  to  urge 
it  at  the  confirmation  proceedings. 
The  court  said:  "We,  however,  have 
9  A.L.R.— 44. 


searched  in  vain  among  the  numerous 
objections  made  by  the  appellant  in 
the  county  court  to  the  entry  of  judg- 
ment of  sale  against  his  lots,  for  any 
objection  which  has  reference  to  this 
provision  of  the  specifications  at- 
tached to  the  contract.  None  of  the 
objections  inake  any  reference  what- 
ever to  the  contract  or  to  any  of  its 
provisions,  either  to  the  specification 
requiring  that  eight  hours  shall  con- 
stitute a  day's  labor,  or  to  the  speci- 
fication that  the  contractor  shall  not 
employ,  or  permit  to  be  employed,  any 
person  or  persons  other  than  native- 
born  or  naturalized  citizens  of  the 
United  States.  As  no  objection  of  this 
kind  was  interposed  in  the  county 
court,  it  must  be  regarded  as  waived 
in  this  court,  and  cannot  be  made 
here." 

See  also  Re  Horn  (1861)  12  Abb.  Fr. 
(N.  Y.)  124,  wherein  the  court  said: 
*Had  the  petitioner  brought  this  ob- 
jection before  the  common  coutxcil  be- 
fore the  assessment  was  confirmed,  it 
is  reasonable  to  assume  that  the  con- 
firmation would  never  have  been 
made,  and  that  the  defense  of  the  city 
against  the  payment  of  the  contractor 
for  the  work  done  under  an  illegal 
contract  would  have  been  resisted. 
The  petitioner  has  slept  upon  his 
rights  for  four  years,  allowed  the  city 
government  to  pay  for  work  done  un- 
der a  contract  now  alleged  to  be  ille- 
gal and  void,  without  any  objection  or 
notice  on  his  part;  and  his  claim  now 
is  that  his  land,  although  enjoying 
the  benefit  of  the  improvement,  shall 
be  relieved  from  bearing  any  share  of 
the  expense.  It  is  not  alleged  or  prov- 
en that  the  common  council  had  not 
Jurisdiction  to  confirm  this  assess- 
ment. The  ordinance  for  the  work 
was  adopted,  and  the  subsequent  pro- 
ceedings requisite  to  give  jurisdiction 
must,  in  the  absence  of  proof  or  alle- 
gation to  the  contrary,  be  assumed  to 
have  been  complied  with." 

So,  in  Himmelmann  v.  Hoadley 
(1872)  44  Cal.  213,  it  was  held  that 
a  fraudulent  side  agreement  entered 
into  between  the  contractor  and  a  part 
of  the  lot  owners,  as  rendering  the 
contract  between  the  contractor  and 
the  city,  for  sidewalks,  illegal  and 
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void,  could  not  be  litisrated  in  an  ac- 
tion to  collect  an  assessment.  It  was 
said:  "If  the  fact  that  the  defend- 
ants had  no  knowledge  of  the  fraudu- 
lent agreement  until  the  time  for  an 
appeal  to  the  board  had  elapsed  en- 
titles them  to  any  relief,  ^s  the  stat- 
ute now  stands,  they  could  avail  them- 
selves of  it  only  in  a  direct  attack  on ' 
the  contract.  It  is  apparent  that  the 
statute  might  readily  be  framed  so  as 
to  afford  adequate  remedies  which 
would  reach  both  parties  to  those 
fraudulent  contracts,  and  thus  secure 
a  greater  degree  of  fairness  and  hon- 
esty in  the  administration  of  the  street 
laws." 

But  in  Brady  v.  Bartlett  (1880)  66 
CaL  860,  under  the  provisions  of* a 
later  statute,  a  contrary  rule  was  laid 
-  down,  and  it  was  held  that  an  agree- 
ment between  a  contractor  and  certain 
-  owners,  by  which  the  latter  were 
charged  less  than  the  amount  as- 
sessed, rendered  the  whole  proceeding 
void,  and  the  question  could  be  raised 
when  the  assessment  was  attempted  to 
be  enforced.  It  was  said  by  the  court : 
"The  contractor  and  owners  were  will- 
ing that  the  work  should  be  done,  pro- 
vided that  the  profit  to  the  contractor 
should  be  made,  not  out  of  his  friends 
who  colluded  with  him,  but  out  of 
those  who  did  not  sign  the  side  agree- 
ment. It  Is  too  plain  to  elaborate  It 
further  tikat  the  defendants,  and  each 
Of  them,  were  deprived  of  the  right 
secured  to  them  by  the  act,  of  having 
the  work  done  by  the  lowest  respon- 
sible bidder,  and  that  the  devices  of 
the  contractor  and  those  who  colluded 
with  him  were  a  fraud  on  defendants, 
which  vitiated  the  whole  proceeding. 
The  assessment  has  no  foundation  to 
it.  It  is  vitiated  with  fraud  from  the 
beginning,  and  must  be  held  to  be  a 
.  nullity.  Whether  the  defendants  knew 
of  the  fraud,  or  not,  in  Its  inception 
and  progress,  whetiier  they  failed  to 
protest  or  not,  or  to  take  any  other 
step  to  put  a  stop  to  the  proceeding, 
the  result  is  the  same.  The  fraud, 
under  any  circumstances,  is  fatal  to 
the  claims  of  the  contractor,  or  bis  as- 
signee, unless  in  some  way  condoned 
by  the  defendants.  There  is  no  con- 
donation pretended  in  this  case.  The 


defense  can  be  made  under  tiie  18th 
seetion  of  the  Act  of  1872.  .  .  . 
This  conclusion  is  in  harmony  with 
what  was  said  by  Shatter,  J.,  who  drew 
up  the  opinion  of  the  court  in  Nolan 
T.  Reese  <1867)  82  Cal.  486.  In  that 
case,  an  offer  was  made  to  prove  what 
was  pleaded  and  found  here.  The 
learned  judge  said,  in  substance,  to 
this  offer:  'Though  the  street  con- 
tract in  question  was  free  from  ille- 
gality, in  itself  considered,  still,  as- 
suming the  facts  which  the  defendant 
offered  to  prove,  the  side  arrangements 
made  by  the  contractor  with  a  portion 
of  the  lot  owners  were  in  fraud  of  the^ 
method  devised  by  the  legislature  for 
the  opening  and  repairing  of  streets, 
and  the  contract  itself  would,  tliere- 
fore,  on  the  principles  of  the  common 
law,  be  illegal  and  void  from  the  be- 
ginning.' The  opinion  then  proceeds 
to  state  the  reason  why  the  ruling  re- 
jecting the  offer  should  be  upheld, 
viz.,  that  the  act  on  the  subject  then 
in  existence  did  not  admit  ,  such  a  de- 
fense. The  remedies  were  narrowed 
to  those  adverted  to  In  the  opinlOB 
(see  82  CaL  p.  487),  and  this  meager 
ness  of  remedy  was  attributed  to  tiie 
necessities  of  the  power  given  by  the 
act.  The  decision  was  made  under  an 
act  passed  in  1862  (Stat.  1862,  §3  6. 
12,  p.  391),  which  allowed  no  such 
defense  as  that  permitted  by  the  Aet 
of  1872." 

Where  it  appeared,  in  an  action  to 
foreclose  a  street  assessment,  that  flte 
contract  for  the  improvement  was  void 
because  the  time  within  which  it 
specified  the  work  was  to  be  done  was 
a  different  time  than  that  authorized 
in  the  notice  inviting  sealed  proposals, 
and  that  the  assessmmt  based  on  l^e 
void  contract  was  also  void,  it  was 
held  that  a  property  owner  might 
raise  the  question,  and  was  not  es- 
topped by  his- failure  to  apjieal  to  the 
board  of  supervisors.  The  court  said: 
"As  the  action  of  the  saperintendeat 
of  streets  was  void,  it  could  not  be- 
come valid  by  the  failure  of  the  prop- 
erty owner  to  appeal,  under  12  of 
the  Law  of  1872,  to  the  board  of  super- 
visors. He  could  not  appeal  anleu 
'aggrieved,*  Such  owner  was  not  ag- 
grieved; for  the  contract  made  was 


Digitized  by 


ANNO.— ASSESSMENT  FOR  IMPROVEMENT— WAIVER.  69A 


nii,  MoA  affected  hia  rights  no  more 
than  would  a  void  judgment."  Brock 
V.  Luning  (1891)  89  Cal.  316.  26  Pac. 
972. 

And  where  a  resolution  provided  for 
&  certain  length  of  sewer  which  wag 
duly  published  according  to  law,  but 
later  a  contract  was  let  for  the  im- 
provement of  considerably  less  dis- 
tance, it  was  held  that  the  contract 
was  invalid,  and  a  property  own^r  did 
not  waive  his  right  to  raise  the  objec- 
tion by  failing  to  appeal  to  the  city 
council.  McBean  v.  Redick  (1892)  96 
CtL  191,  31  Pac.  7. 

Likewise,  where  a  statute  provides 
that  the  contract  for  a  street  impreve- 
ment  shall  be  entered  into  within  fif- 
teen  days  after  the  first  posting  of  the 
notice  of  its  award  to  the  contractor, 
a  failure  to  follow  this  provision  ren- 
ders the  contract  void,  and  it  is  not 
incumbent  on  a  property  owner  to  ap- 
peal to  the  city  council,  but  he  may 
raise  the  question  in  defense  to  an  ac- 
tion of  enforcement.  Ferine  v.  Fop- 
bash  (1893)  97  Cal.  305,  32  Pac.  226. 

So,  where  a  contract  for  a  street 
inqirovement  is  void  because  given  to 
a  oity  official  in  violation  of  a  statute, 
property  owners  are  not  estopped 
from  objecting  to  the  assessment  on 
this  ground  in  a  suit  to  enforce  a  Hen, 
by  reason  of  the  fact  that  the  defend- 
ant did  not  raise  the  point  by  appeal 
to  the  city  council.  Capron  v.  Hitch- 
cock (1893)  98  CaL  427,  38  Pac.  431. 
The  court  said :  "It  would  seem  that 
neither  a  void  award  of  a  street  con- 
I  tract,  nor  a  void  contract  upon  such 
award,  would  become  valid  by  failure 
to  file  a  petition  of  rMnonstnmce; 
•  .  .  and  if  not,  that  all  subsequent 
proceedings  dependent  upon  a[n  in]- 
valid  contract  must  also  be  Invalid. 
Besides,  the  construction  of  the  provi- 
sion for  petition  of  remonstrance,  con- 
tended for  by  counsel  for  respondent, 
voold  necessarily  result  in  nullifying 
I  all  limitations  of  the  power  of  the 
!  eoQoeil  in  regard  to  contracts  for 
j  street  work.  If,  in  cases  of  this  kind, 
ttw  Irt  owners  have  no  other  remedy 
tban  by  petition  of  remonstrance,  and 
the  decision  of  the  council  upon  such 
petition  is  final  and  conclusive,  it 
nrely  follows  that  the  council  have 
pmrer  to  award  all  afa«et  contracts  to 


its  own  members,  and  then,  upon  this 
coram  nobis  process,  to  conclusively 
affirm  its  own  award.  The  possibility 
of  such  a  result  could  not  have  been 
contemplated  or  Intended  by  the  legis- 
lature; nor  would  it  follow  from  a 
proper  application  of  the  provision  of 
tiie  Code.  The  provision  authorizing 
a  petition  of  remonstrance  against  the 
acts  and  proceedings  of  the  city  coun- 
cil was  intended  to  be  applicable  only 
to  acts  and  proceedings  within  the 
power  of  the  council.  Thus  limited 
in  its  application,  the  provision  has 
ample  scope  for  operation  and  effect, 
without  the  poasibilify  of  any  absurd 
consequence.'^ 

In  Warren  v.  Chandos  (1896)  115 
Cal.  382,  47  Pac.  132,  it  appeared  that 
after  work  was  commenced  under  a 
contract  for  grading  streets,  an  order 
was  passed  by  the  board  of  supervis- 
ors changing  the  grade  of  a  street  em- 
braced in  the  contract,  so  that  the 
cost  of  doing  the  work  was  leasened. 
In  allowing  this  objection  as  a  defense 
to  the  assessment,  the  court  said: 
"It  was  not  necessary  for  the  defend- 
ants to  appeal  to  the  board  of  super- 
visors for  a  correction  of  the  assess- 
ment. The  board  of  supervisors  had 
no  authority,  in  the  first  instance,  to 
order  the  stieet  graded  to  any  o^er 
line  than  the  official  line,  and,  after 
that  line  had  been  changed,  had  no 
authority  to  require  the  conlractor  to 
grade  the  street  to  any  other  line  than 
to  the  line  of  the  official  grad^  as  thus 
changed,  and  there  was  no  'error' 
which  could  have  been  corrected  on 
appeal.** 

Where  specifications  of  a  street  im- 
provement contract  contained  certain 
provisions  which  delegated  duties 
which  the  city  council  alone  could 
perform,  an  objection  to  an  assess- 
ment on  this  ground  is  not  waived  by 
failure' to  appeal  to  the  board  of  su- 
I>ervisors,  as  provided  by  statute,  but 
may  be  raised  in  a  suit  to  restrain 
the  sale  of  property  to  pay  the 
assessment.  Chase  v.  Los  Angeles 
(1898)  122  CaL  540,  56  Pac.  414. 

Where  a  property  owner  contended. 
In  an  action  to  foreclose  a  lien  for  a 
street  assessment,  that  the  contract 
was  not  signed  by  the  contractor  un- 
til after  the  assessment  was  made,  It 
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was  held  that  he  was  not  estopped 
from  objectiag  to  the  validity  of  the 
proceedings  by  his  failure  to  appeal 
to  the  proper  board.  Schmidt  v.  Santa 
Monica  Commercial  Co.  (1919)  —  Cal. 
App.  — ,  178  Pac.  316. 

0.  Performanoe  of  tvorJc. 

The  general  rule  is  that  where  a 
statute  provides  that  a  contractor  for 
any  street  work  shall  fulfil  his  con- 
tract to  the  satisfaction  of  the  street 
superintendent  or  of  the  board  of  su- 
pervisors, on  appeal,  a  property  owner 
will  not  be  permitted  in  defense  of  an 
action  for  an  assessment,  to  introduce 
evidence  that  the  work  was  not  com- 
pleted in  accordance  with  the  specifi- 
cation of  the  contract.  Having  failed 
to  avail  himself  of  the  hearing  before 
the  board,  he  is  estopped  from  raising 
the  question  in  oUier  proceedings. 
Emery  v.  Bradford  (1866)  29  Cal.  75; 
Cochran  v.  Collins  (1866)  29  Cat  129; 
Shepard  v.  McNeil  (1869)  38  Cat  72; 
Petaluma  Paving  Co.  v.  Singley  (1902) 
186  Cal.  616,  69  Pac.  426. 

The  failure  of  a  property  owner  to 
file  objections  to  an  assessment  be- 
cause of  defects  in  the  execution  of 
the  work,  within  the  time  named  in 
the  published  notice  of  a  hearing, 
will  estop  him  from  raising  the  ques- 
tion thereafter.  New  Whatcom  v.  Bel- 
linghain  Bay  Improv.  Co.  (1899)  16 
Wanh.  131,  47  Pac.  236,  affirmed  in 
(1898)  172  U.  S.  314,  43  L.  ed.  460,  19 
Sup.  Ct.  Rep.  205. 

So,  it  has  been  held  that  an  objec- 
tion that  the  improvements  made  in 
a  street  were  materially  different  from 
the  improvement  petitioned  for  is  an 
irregularity  which,  according  to  the 
recognized  rule,  is  waived,  if  not 
raised  at  the  hearing  on  the  confirma- 
tion of  the  assessment  roll.  Renard  v. 
Spokane  (1908)  48  Wash.  345*93  Pac. 
517. 

In  reiterating  the  rule  that  an 
owner  who  has  neglected  the  remedies 
afforded  in  the  proceeding  has  no 
standing  in  equily  to  enjoin  the  en- 
forcement of  the  assessment,  the  court, 
in  Robinson  v.  Valparaiso  (1894)  186 
bid.  616,  36  N.  E.  644,  traced  the  steps' 
of  a  proceeding  for  an  improvement, 
showing  the  successive  remedies  of 


which  an  aggrieved  owner  may  avail 
himself.  In  that  case,  wher^n  it  was 
contended  that  the  construction  of  a 
sewer  was  not  according  to  contract, 
and  80  imperfect  as  to  be  practically 
worthless,  it  was  said:  "By  the  pro- 
visions of  the  statute  (Acts  1891,  p. 
828),  nothing  in  the  statute  'shall  be 
so  construed  as  to  prevent  any  per- 
son from  obtaining  an  injunction  up- 
on the  proceedings  prior  to  the  mak- 
ing of  any  such  improvements.'  By 
this  provision  the  rights  of  the  proper- 
ty owners  are  fully  protected  not  only 
up  to  the  time  when  the  council  ac- 
quires jurisdiction,  but  even  to  the 
beginning  of  the  work  under  the  con- 
tract. Whatever  ought  not  to  begin 
can,  therefore,  be  stopped  by  the 
strong  arm  of  the  law.  But  from  the 
time  that  work  begins  under  a  lawful 
contract,  vested  rights  attach;  and 
the  faithful  completion  of  the  work  ia 
placed  by  the  law  in  custody  of  tlbe 
city  authorities,  chosen  by  the  people, 
.and  clothed  with  power  to  care  for 
the  common  welfare.  It  is  made  their 
duty  to  see  that  the  work  is  done  ac- 
cording to  contract.  Yet  to  guard 
against  possible  hardship  to  any  prop- 
erty owner,  the  law  adds  yet  ana|ker 
shield  for  his  protection.  Whe^i^e 
work  is  done,  and  the  final  estimate  of 
assessments  on  the  property  is  report- 
ed to  the  council,  it  is  provided  (Acts 
1891,  p.  324)  that  two  weeks'  notice 
shall  be  given  of  the  time  and  place 
when  and  where  objections  may  be 
made  to  the  confirmation  of  such  es- 
timate. And,  finally,  if  the  property 
owner  is  still  dissatiafled,  and  refuses 
to  pay  his  assessment,  and  a  precept 
is  issued  for  its  collection,  he  is  given 
the  right  of  appeal  to  the  courts.  On 
this  appeal  all  questions,  from  the 
making  of  the  contract  to  the  report 
of  the  engineer  on  the  final  estimate, 
are  brought  in  review.  Acts  1891,  p. 
327.  Not  until  the  court  shall  find 
that  the  proceedings  subsequent  to  the 
order  directing  the  work  to  be  done 
are  regular,  that  a  contract  has  been 
made,  that  the  work  has  been  done  ac- 
cording to  the  contract,  and  that  the 
estimate  has  been  properly  -made 
thereon,  will  the  proper^  owner  be 
finally  compelled  to  pay  his  assess- 
ment. Thus,  the  law  affords  the  prop- 
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erty  owner  a  full  and  complete  rem- 
edy, and  injunction  will  not  lie," 

And  an  objection  to  an  assessment 
on  the  ground  that  the  city  departed 
from  the  petition  of  property  owners 
in  providing:  for  lateral  branches  to 
a  sewer,  and  thereby  included  within 
the  district  property  of  the  objector, 
is  waived  if  not  raided  at  the  confirma- 
tion proceedings.  Spokane  v.  Preston 
(1907)  46  Wash.  98,  89  Pac.  406, 
wherein  the  court  reiterated  the  rule 
as  follows:  "Any  objections  to  mere 
irregularities  should  have  been  made 
before  the  city  council,  and  the  errors 
corrected  through,  the  regular  chan- 
nels of  appeal  provided  by  law." 

And  where  the  provisions  of  a  stat- 
ute declaring  that  a  city  council.  In 
accepting  a  street  improvement,  "shall 
not  accept  any  portion  of  a  street  less 
that  the  full  width  thereof,  and  one 
block  in  length,  or  one  entire  cross- 
ing," were  not  followed,  a  proper^ 
owner  cannot  raise  this  objection  In 
an  action  to  collect  an  assessment*  If 
he  has  failed  to  follow  the  statutory 
requirements  as  to  making  complaint. 
"Were  the  proceedings  irregular  in 
that  respect,  the  remedy  of  the  defend- 
ant was  by  appeal  to  the  council,  as 
prescribed  by  the  11th  section  of  the 
act  as  amended."  Oakland  Paving  Go, 
V.  Rier  (1877)  52  Cal.  270. 

An  objection  that  a  change  was 
made  In  the  construction  of  a  boule- 
vard from  the  original  plan  attached 
to  the  petition,  in  that  certain  lawns  on 
each  side  were  made  wider,  should  be 
made  at  the  confirmation  of  the  as- 
sessment, and  a  property  owner  who 
has  not  done  so,  but  has  permitted 
the  work  to  go  to  completion,  is  es- 
topped from  Questioning  the  validily 
of  the  assessment  on  this  ground  in 
a  later  proceeding.  McManus  v.  Peo- 
ple (1899)  183  ni.  391,  56  N.  E.  886, 
And  an  objection  that  the  work  was 
not  done  in  strict  compliance  with  the 
contract,  in  that,  by  authority  of  the 
common  council,  a  small  strip  was  left 
unpaved,  will  be  deemed  to  have  been 
waived,  where  notice  was  given  of  the 
time  and  place  of  a  hearing  to  receive 
objections  and  the  owner  did  not  avail 
himself  of  the  opportunity.  Holloran 
V.  Morman  (1901)  27  bid.  App,  309,  59 
N.       869,  wherein  the  court  said: 


"It  is  found  that  the  contractor  com- 
pleted the  improvement;  that  it  was 
80  reported  to  the  city  council;  that 
the  council  accepted  the  work  as  com- 
pleted; that  a  final  estimate  was  or- 
dered, made,  and  approved;  and  that 
notice  of  the  time  and  place  was  given 
when  and  where  property  owners  af- 
fected conld  appear  and  make  objec- 
tions. In  such  case,  the  property 
owner  is  bound  by  the  assessments, 
even  though  the  work  was  not  done 
in  substantial  compliance  with  the  or- 
dinance and  contract,  except  where 
fraud  is  shown." 

So,  in  Woodlawn  v.  Durham  (1909) 
162  Ala.  565,  50  So.  356,  It  was  held, 
in  an  action  in  equity  to  enforce  the 
lien  of  an  assessment,  that  the  prop- 
erty owner,  after  failing  to  appear, 
on  due  notice,  before  the  council  sit- 
ting for  the  confirmation  of  assess- 
ments, cannot,  in  defense  of  the  ac- 
tion, litigate  the  question  whether  the 
work  was  well  done,  or  of  any  benefit 
to  the  property  or  done  in  accordance 
with  charter  and  ordinance  provisions 
or  with  the  specifications  or  contract 
between  the  city  and  the  contractors. 
The  court  said:  "He  should  have  made 
this  defense  at  the  confirmation  of  the . 
assessments  by  the  municipal  board, 
and  if  not  satisfied  with  the  assess- 
ment and  levy  made  by  the  municipal- 
ity he  should  have  appealed  from  that 
assessment.  Then  he  could  have  liti- 
gated these  questions.  Notice  and 
publication  of  the  hearings  for  the  as- 
sessments and  confirmation  having 
been  given  as  provided  by  law,  and  he 
not  having  appeared  and  contested  as 
provided  by  law,  the  decree,  orders, 
or  judgments  of  confirmation  were 
binding  upon  the  property  owners." 

In  Gilchrest  v.  Des  Hoines  (1911) — 
Iowa,  — ,  131  N.  W.  776,  it  appeared 
that  the  plans  and  specifications  re- 
quired the  contract  to  be  performed 
to  the  satisfaction  of  the  board  of  pub- 
lic works  and  city  engineer.  It  was 
contended  that  thoui^h  the  city  engi- 
neer approved  of  the  pavement  as 
constructed,  the  members  of  the  board 
of  public  works  were  not  agreed.  The 
court  said:  "No  objection  of  this  kind 
was  interposed  before  the  city  coun- 
cil, and  in  so  far  as  it  related  to  the 
work  being  of  a  character  to  satisfy 
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the  above  officers,  it  must  be  regarded 
as  waived."  See  also  Gilchrest  v.  Des 
Moines  (1912)  167  Iowa,  625,  187  N. 
W.  1072. 

In  Smith  v.  Hazard  (1896)  110  CaL 
145,  42  Pac.  465,  which  was  an  action 
to  foreclose  a  lien  for  assessments  for 
a  street  improvement,  it  was  contended 
that  the  superintendent  accepted  the 
work  b^ore  it  was  completed  accord- 
ing to  contract,  in  that  there  was  a 
narrow  strip  of  an  average  width  of 
6  inches,  on  which  a  fence  stood  In 
front  of  one  of  the  lots,  ungraded  at 
the  time  the  work  was  accepted, 
though  it  was  afterward  graded  by 
the  owner  of  the  lot.  It  was  held  that 
the  owner,  having  failed  to  appeal  to 
the  board  of  supervisors  as  provided 
by  statute,  could  not  raise  the  question 
of  this  deficiency  in  ^n  action  to  en- 
force  the  lien  of  the  assessment. 

An  objection  to  a  paving  assessment 
that,  during  the  progress  of  the  work, 
the  materials  to  be  used  were  changed, 
cannot  be  raised  in  a  suit  to  enjoin 
collection,  where  the  provisions  of  a 
statute  make  a  failure  to  present  ob- 
jections to  the  city  council  a  consent 
by  the  owner  to  the  validity  of  the 
assessment.  Birmingham  v.  Wills 
(IBlit)  178  Ala.  198,  69  So.  178,  Ann. 
Cas.  1915B,  746. 

And  the  facts  that  an  ordinance 
stipulated  a  particular  kind  of  aa- 
pfaaitam  for  paving  n  atreet,  and  that 
an  inferior  grade  was  used,  are  not 
grounds  for  setting  aside  a  judgment 
and  vacating  an  assessment,  where 
the  parties  had  full  opportunity  to 
present  such  objection  at  the  proper 
time  and  place,  and  failed  to  do  so. 
Craft  v.  Kochersperger  (1898)  173  HL 
617,  50  N.  E.  1061. 

In  People  ex  rel.  Raymond  v.  Whid- 
den  (1901)  191  BL  874,  56  LJtJ^.  906, 
61  N.  E.  133,  it  appeared  that  the 
improvement,  as  completed,  was  not 
of  the  quality  provided  for  in  the  or- 
dinance, because  of  the  use  of  Infe- 
rior materials,  want  of  thickness  of  the 
pavement,  and  the  failure  to  plaster 
the  curb  walls,  aa  required.  In  hold- 
ing that  a  property  owner,  not  hav- 
ing raised  these  objections  at  the  con- 
firmation of  the  assessment,  was  es- 
topped on  the  application  of  the  coun- 
ty treasurer  for  judgment,  the  court 


■aid:  "If  the  objections  are  of  »  na- 
ture to  annul  the  judgment  of  con- 
firmation and  defeat  the  assessment 
they  may  be  properly  made  on  the  ap- 
plication, for  the  reason  that  the 
facts  upon  which  they  are  based  have 
arisen  since  the  judgment  of  confirma- 
tion. That  judgment  cannot  be  col- 
laterally attacked  except  for  matters 
going  to  the  jurisdiction  of  the  court 
rendering  it,  but  the  landowner  is 
only  concluded  by  it  as  to  proceedings 
up  to  the  time  it  is  entered.  All  prop- 
er objections  and  defenses  arising 
subsequently  can  be  interposed  to 
the  application  for  judgment  for  sale. 

...    In  this  ftase,  the  property 
owners  whose  lands  were  specially  as- 
sessed upon  an  estimate  for  a  certain 
improvement  did  not  receive  as  good 
an  improvement  as  was  provided  for 
and  estimated.    It  need  not  be  said 
that  they  were  entitled  to  have  the  im- 
provement of  equal  quality  and  in 
substantial  conformity  with  the  pro- 
visions of  the  ordinance,  and  that 
the  city  of  Chicago  bad  no  power 
to  change  it  in  any  material  re- 
spect  Neither  are  the  laws  so  defi- 
cient that  the  property  owners  had  no 
remedy  for  any  departure  from  the 
provisions  of  the  ordinance  which  | 
would  make  tiie  improvements  less  i 
durable  and  beneficial  to  them.   The  | 
law  has  charged  the  city  authorities 
with  the  duty  of  seeing  that  a  con- 
tract is  let  and  performed  )n  compli- 
ance with  the  terms  of  the  ordinance. 
While  the  work  is  in  progress,  and  a 
court  of  equity  can  control  the  man- 
ner of  its  performance,  the  court  will 
interfere  at  the  application  of  the 
proper^  owner  who  has  been  assessed  ! 
to  pay  for  the  improvement  to  pre-  | 
vent  any  substantial  ddpartare  from 
the  terms  of  the  ordinance,  and  to  en- 
force the  duty  of  the  city  towards 
him.    ...    In  this  case  no  steps 
were  taken  to  compel  a  compliance 
with  the  terms  of  the  ordinance  or  to 
prevent  a  deviation  from  them.  While 
the  work  was  in  progress,  an  alder-  { 
man,  in  the  interest  of  the  proper^ 
owners,  employed  a  civil  engineer  to 
inspect  the  work  and  to  make  report  I 
to  him.   The  engineer  reported,  from  | 
time  to  time,  the  failure  of  the  con-  { 
tractor  to  perform  the  work  accord- 
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iof  to  the  spflciflcations,  and  such 
fiDiiK  was  presented  to  the  city  au- 
,    ttioritleB,  but  without  any  substantial 
result  The  question  now  is  whether 
the  objection,  which  could  have  been 
nude  by  a  bill  for  injunction  before 
the  work  was  completed,  is  admissible 
on  the  application  of  the  county  treas' 
urer  for  judgment  for  sale.   The  rule 
^    seems  to  be  that,  while  the  honest  ful- 
rUment  of  a  contract  for  public  work 
I    may  be  enforced  by  those  who  are  as- 
I    sessed  to  pay  for  it,  it  must  be  by  a 
j    proceeding  to  enforce  the  performance 
of  the  duty.    If  the  improvement  is 
the  one  provided  for  in  the  ordinance, 
aod  it  has  been  completed  and  ac- 
cepted by  the  city  authorities  in- 
vested  with   power   to  determine 
I   vhether  the  contract  has  been  com- 
I   plied  with,  the  objection  that  it  was 
I   not  completed  in  compliance  with  the 
I   terms  of  the  ordinance  is  not  avail- 
;   able.  .  .  .  The  rule  that  objections 
,    to  the  manner  in  which  an  improve- 
I    ment  is  completed  are  not  available 
1   on  the  application  for  judgment  for 
aale  does  not  extend  to  caaes  where 
i  Uis  improvement  authorized  is  ehanged 
;  for  another,  nor  where  the  city  au- 
:   tfaoiitiea  accept  a  different  improve- 
ment from  the  one  for  which  the  as- 
I   sessment  was  levied.   ...   In  this 
case  the  improvement  was  the  identi- 
cal one  provided  for  in  the  ordinance, 
but  the  contractor  failed  to  perform 
the  work  aa  well  or  with  as  good  ma- 
terials as  the  ordinance  called  for. 
The  improvement,  as  completed,  was 
the  same  vitrified  brick  pavement  pro- 
vided for  by  the  ordinance,  but  it  was 
not  as  good  or  beneficial  to  the  prop- 
«rty  owners  as  they  were  entitled  ta 
The  evidence  did  not  show  that  the 
fSQirovement  was  a  different  improve- 
ment from  that  authorized  by  the  or- 
dhumce,  and  the  objections  sustained 
eottld  not  be  made  on  application  for 
judgment,  after  the  wotk  was  com- 
pleted and  accepted." 

Likewise,  a  proper^  owner,  in  an 
action  to  collect  an  assessment  for 
the  construction  of  a  sewer,  will  not 
be  permitted  to  defend  en  tiie  ground 
that  the  assessment  is  void  because 
tiie  supervisors  did  not  provide  an 
oatlet,  making  it  useless  as  a  drain, 
when  he  failed  to  protest  before  the 


board  in  the  manner  provided  by  law, 
since  the  work  was  within  the  general 
power  of  the  board,  though  to  con- 
struct the  sewer  may  have  been  an 
improvident  use  of  the  power.  Har- 
ney V.  Benson  (1896)  113  CaL  314,  45 
Fac.  687,  wherein  the  court  said : 
"Possibly,  if,  as  matter  of  law,  we 
could  see  that  tiie  structure  could  not 
be  useful,  the  conclusion  of  tiie  board 
would  not  prevent  tiie  courts  from 
giving  relief.  But  the  aggrieved 
owner  should  exhaust  the  special 
remedies  provided  before  he  applies 
to  the  court.  The  board  could  have 
afforded  him  all  the  relief  he  required. 
If  he  had  protested  in  time,  the  con- 
tractor might  not  have  expended  his 
money  and  labor  in  the  improvement 
of  the  property.  Since  the  law  pro- 
vided that  he  should  object,  and  he  did 
not,  he  should  not  now  be  heard,  un- 
less there  was  a  total  absence  of  pow- 
er in  the  board  to  do  the  work,  or 
the  procedure  has  been  materially  de- 
parted from.  A  property  owner 
should  not  thus  sit  by  and  see  his 
property  improved,  and  expect  to  es- 
cape the  expense.*' 

So,  an  objection  that,  after  a  grade 
was  established  for  a  proposed  im- 
provement to  a  street,  a  different 
grade  was  fixed  and  the  contractor 
cut  down  the  natural  grade  of  the 
street  to  an  unnecessary  depth,  ren- 
dering access  to  the  property  difficult, 
killing  shade  trees  along  the  sidewalk, 
and  impeding  the  drainage  of  surface 
water  from  the  street  in  front  of  the 
lots,  should  be  made  before  the  city 
council,  and  property  owners  who 
fail  to  do  this  are  estopped  from 
enjoining  the  collection  of  assess- 
ments after  the  work  is  completed. 
De  Puy  V.  Wabash  (1898)  188  Ind. 
836,  82  N.  B.  1016. 

And  where  it  appeared  that  the 
grade  of  a  street,  as  improved,  dif- 
fered from  the ,  established  grade  by 
from  2  to  18  inches  only,  it  was  held 
that  this  was  a  substantial  compliance 
with  the  stotute,  providing  that  per- 
manent street  improvements  shall  not 
be  made  until  after  tho  street  has  been 
graded  so  that  the  improvement,  when 
completed,  will  bring  the  surface  to 
the  esteblished  grade,  and  constituted 
only  an  error  or  irregularity,  of  which 
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complaint  should  be  made  to  the  city 
council,  and  that  failure  to  do  so  was 
a  waiver  of  the  objection.  Shaver  v. 
J.  W.  Turner  Improv.  Co.  (1911)  — 
Iowa.  — ,  13S  N.  W.  770. 

A  change  in  the  grade  of  a  street, 
between  the  time  of  entering  into  a 
contract  to  make  the  improvement  and 
the  performance  thereof,  is  not  a  mat- 
ter which  will  invalidate  the  contract, 
and  an  owner  failing  to  pursue  his 
statutory  remedy  by  objecting  at  the 
proper  time  waives  the  right.  F.  M. 
Hubbell,  Son  &  Co.  v.  Des  Moines 
(1915)  168  Iowa,  418,  150  N.  W.  701, 
wherein  the  court  said:  "The  entire 
matter  relates  not  to  the  power  of  the 
city  council  in  making  the  improve- 
ment, but  to  the  exercise  of  that  power, 
— the  manner  of  accomplishing  that 
which  the  legislature  had  authorized 
that  body  to  do, — and  therefore  was 
not  jurisdictional.  This  was  pointed 
out  in  Shaver  v.  J.  W.  Turner  Improv. 
Co.  (1912)  155  Iowa,  492,  136  N.  W. 
711,  and  plainly  is  one  of  those  mat- 
ters to  which  objection  must  be  inter- 
posed, if  at  all,  before  the  city  council, 
and  if  not  there  made  is  to  be  deemed 
waived.  As  observed  in  Cheny  v.  Ft, 
Dodge  (1912)  157  Iowa,  250, 138  N.  W* 
549,  the  purpose  of  the  .statutory  pro 
visions  is  'to  relegate  the  property 
owner  to  his  remedy  by  objection  and 
appeal,  in  all  cases  where  the  city 
council  has  not  exceeded  its  jurisdic< 
tion;  and  the  holding  of  the  Shaver 
Case,  just  cited,  is,  in  effect,  that,  in 
the  case  of  a  mere  departure  from  the 
plans  and  specifications  not  substan- 
tially changing  the  nature  of  the  im- 
provement, the  council  does  not  lose 
jurisdiction  to  make  assessment  for 
the  improvement  as  constructed,  but 
may,  on  objections,  grant  the  property 
owner  such  relief  as  he  should  have; 
and  that  on  appeal  the  district  court 
may  review  the  action  of  the  council, 
and  grant  the  relief  which  should 
have  been  granted  by  it.'  Such  remedy 
is  exclusive,  and  the  objection  was  not 
available  to  plaintiffs  in  this  suit." 

Where  the  contract  for  a  street  im- 
provement is  departed  from  in  that 
the  grading  is  not  done  to  the  official 
line  and  grade,  an  owner  who  does  not 
follow  the  statutory  requirement  by 
an  appeal  to  the  board  of  supervisors 


is  estopped  from  raising  tiie  obieetion 

in  an  action  to  foreclose  the  lien. 
Warren  v.  Riddell  (1896)  106  Cal.  352, 
39  Pac.  781,  wherein. the  court  said: 
"The  objection  to  the  work  which  is 
here  presented  is  one  which  is  emi- 
nently within  the  functions  of  the 
board  of  supervisors  to  remedy  under 
the  provisions  of  this  section,  and  un- 
less such  appeal  is  first  taken  the 
owner  is  precluded  from  raising  the 
objection  in  an  action  to  enforce  the 
assessment.  Whether,  if  an  appeal 
had  been  taken,  and  the  board  of  su- 
pervisors had .  refused  to  direct  the 
plaintiffs  to  complete  the  work  accord- 
ing to  the  terms  of  their  contract^  the 
owner  would  be  precluded  firom  mak- 
ing this  defense  to  an  action  upim  the 
assessment,  does  not  arise  in  the  pres- 
ent case.  The  statute  requires  that 
he  shall  first  seek  relief  from  that 
body,  and  we  cannot  assume  that  if 
such  appeal  had  been  taken  the  board 
of  supervisors  would  have  disregarded 
the  appeal,  or  that  the  plaintiffs  would 
not  have  performed  their  contract  ac- 
cording to  its  terms."  See  to  the  same 
effect  Fanning  v.  Leviston  (1892)  93 
CaL  186,  28  Pac.  943. 

In  Jennings  v.  Le  Breton  (1889)  80 
Cal.  8,  21  Pac.  1127,  it  appeared  that 
the  contractor  never  completed  the 
work  of  grading  a  street,  but  left  it 
in  an  unfinished  condition.  It  was, 
however,  approved  by  the  street  super- 
intendent. .  In  an  action  to  recover  the 
assessment  the  court  held  that,  as 
the  property  owner  had  not  followed 
the  statutory  remedy  by  appealing  to 
the  board  of  supervisors,  he  was  es- 
topped from  introducing  evidence  as 
to  the  incompleteness  of  the  work. 

However,  "the  rule  that  objections 
to  the  manner  in  which  an  improve- 
ment is  completed  are  not  available  on 
the  application  for  judgment  for  sale 
does  not  extend  to  cases  where  the  im- 
provement authorized  is  chang^ed  for 
another,  or  where  the  city  authori- 
ties accept  a  different  improrement 
from  the  one  for  which  the  assess- 
ment was  levied."  People  ex  rel.  Ray- 
mond V.  Whidden  (1901)  191  IIL  874. 
66  L.R.A.  905,  61  N.  E.  138. 

So,  where  the  improvement  de- 
scribed in  an  ordinance  under  -which 
a  paving  assessment  was  levied  was 
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not  constructed,  but «  wholly  different 
improTement  was  made  and  at  a  dif- 
f^^t  irrade,  it  was  held  that  a  prop- 
erty owner  could  object  to  an  assess- 
ment on  these  grounds,  in  an  action 
for  judgment  of  sale,  and  was  not  es- 
topped from  so  doing  by  his  failure 
to  present  the  objection  to  the  court 
in  confirmation  proceedings.  Phillips 
V.  People  (1905)  218  HL  460,  76  N.  E. 
1016,  wherein  the  court  said:  "The 
objectors  were  entitled  to  show  in  de- 
fense  of  the  application  for  judgment 
that  the  improvement  provided  for, 
and  for  which  the  assessment  was  lev- 
ied, was  a  different  one  from  the  one 
aehially  constructed,  which  they  were 
ftsked  to  pay  for.  .  ',  .  It  is  argued 
that  the  order  of  the  court  was  cor- 
rect because  the  Local  Improvement 
Act  provides  that  the  board  of  local 
improvements  shall  make  a  final  re- 
port to  the  county  court  after  the  im- 
provement is  completed;  that,  notice 
shall  be  given  to  the  parties  in  inter* 
est,  and  a  hearing  can  be  had  on  the 
question  whether  or  not  the  improve- 
ment has  been  made  in  substantial 
compliance  with  the  ordinance,  and 
therefore  the  objection  that  the  im- 
provement is  a  different  one  from  the 
one  provided  for  the  ordinance 
comes  too  Ute.  The  existence  of  saeh 
s  statute  does  not  establish  the  fact 
that  there  was  such  a  report  in  this 
case,  with  an  opportunity  to  the  ob- 
iectora  to  be  heard  upon  the  question 
raised  by  the  objection.  The  objec- 
tion  was  stricken  from  the  files  with- 
out a  hearing,  and  whether  the  iden- 
tify of  the  improvement  with  the  one 
provided  for  had  become  res  judicata 
does  not  appear.  The  court  erred  in 
striking  that  objection  from  the  files." 
Sec  also  People  ex  rel.  Price  v.  Lyon 
(1906)  218  m.  577»  76  N.  E.  1017, 
wherein  the  court  said:  "Under  the 
repeated  decisions  of  this  court,  .  .  . 
on  application  for  judgment  and  order 
of  sale  it  may  be  shown  the  improve- 
ment provided  for  in  the  ordinance 
and  for  which  the  assessment  was 
levied  was  a  different  improvement 
from  the  one  actually  constructed. 
The  basis  of  these  decisions  is  that  a 
valid  ordinance  must  lie  at  the  founda- 
tion »f  every  assessment,  and  if  tiie 


improvement  constructed  is  not  the  im- 
provement provided  for  in  the  ordi- 
nance, then  there  is  no  ordinance  in 
existence  providing  for  the  construc- 
tion of  the  improvement  made;  and 
at  the  time  of  confirmation  it  cannot 
be  ascertained  that  the  improvement 
which  will  be  constructed  will  not  be 
the  improvement  provided  for  in  the 
ordinance.'' 

In  Young  v.  People  (1902)  196  111. 
603,  63  N.  E.  1075,  it  was  said:  "The 
improvement  as  constructed  under  the 
contract  being  essentially  different 
and  another  improvement  than  that 
called  for  in  the  ordinance,  the  appel- 
lants cannot  be  compelled  to  pay  for 
the  same  by  special  assessment.  This 
defense,  arising  subsequently  to  the 
confirmation  of  the  assessment,  may 
be  set  up  when  the  collector  seeks 
judgment."  To  same  effect,  see  Mar- 
shall V.  People  (1905)  219  IlL  99,  76 
N.  E.  70;  People  ex  rel.  Price  v.  Wie- 
ners (1907)  226  NL  17.  80  N.  E.  46. 

Where  mie  of  several  property 
owners  has  filed  an  objection  to  an  as- 
sessment on  the  ground  that  the  work 
under  a  contract  for  paving  has  not 
been  done  according  to  specifications, 
which  objection  goes  to  the  entire 
work  and  is  not  limited  to  tiie  owner 
objecting,  other  property  owners  who 
have  failed  to  object  are  not  estopped 
afterwards  to  contest  the  validity  be- 
cause of  such  failure  to  object,  as  in 
such  a  case  they  are  entitled  to  the 
benefit  accruing  because  of  the  objec- 
tion actually  made  by  another.  Girvin 
V.  Simon  (1900)  127  Cat  491,  59  Fac. 
945. 

So,  where  a  resolution  of  a  board 
of  trustees  authorizing  the  contractors 
to  construct  a  sewer  at  another  place 
than  that  fixed  by  the  oirdinance,  and 
the  construction  of  the  sewer  on  the 
new  line  in  accordance  with  the  reso- 
lution, are  subsequent  to  the  judgment 
of  confirmation,  so  that  the  objection 
could  not  have  been  urged  on  the  hear- 
ing of  the  application  for  confirma- 
tion of  the  assessment,  the  proper^ 
owner  will  not  be  estopped  from  as- 
serting the  invalidity  of  tiie  ordinance 
on  application  for  judgment  of  sale. 
Church  V.  People  (1898)  174  HL  366, 
61  N.  E.  747. 
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And  where  work  included  within  a 
contract  had  been  previously  done  by 
the  owner  himself,  and  it  appeared 
that  the  contractor  had  made  no 
change,  it  was  held  that  an  assess- 
meilt  against  such  lot  was  void,  and 
that  a  failure  to  appeal  to  the  city 
council  as  provided  by  statute  would 
not  act  as  an  estoppel  in  a  suit  to  en- 
force payment.  De  Haven  v.  Berendea 
(1901)  186  Cal.  178,  67  Pac.  786. 

0.  Asaeaament, 

(a)  Generally, 

Where  a  property  owner  has  an  op' 
portunity  given  him,  under  the  pre- 
scribed proceedings,  to  appear  and 
contest  th9  question  before  the  local 
authorities  whose  du^  it  is  to  pass 
on  objections,  their  determination  on 
the  subject  of  benefits  is  final,  and  if 
he  fails  to  avail  himself  of  the  oppor- 
tunity provided  he  thereby  admits  the 
finality  of  the  determination,  and  is 
estopped  to  raise  the  question  in  sub- 
sequent proceedings. 

Thus,  in  Duncan  v.  Ramish  (1904) 
142  Cal  686,  76  Pac.  661,  it  was  held 
that  the  failure  of  a  property  owner 
to  avail  himself  of  an  opportunity  to 
contest  the  question  of  benefits  from 
a  street  improvement  before  the  city 
council,  by  a  proper  remonstrance 
against  the  proceedings,  is  an  admis- 
sion of  the  finality  of  the  determina- 
tion of  that  body  on  the  subject  of 
benefits,  and  the  question  cannot  be 
raised  in  jin  action  to  enjoin  the  city 
treasurer  from  executing  a  deed  to  the 
purchasers  for  certain  lots  sold  for 
the  nonpayment  of  bonds,  issued  un- 
der proceedings  for  a  street  improve- 
ment. 

And  in  Aberdeen  v.  Lucas  (190S)  S7 
Wash.  190,  79  Pac.  632,  the  court  Eiaid: 
"The  appellants  raised  numerous  ob- 
jections to  the  assessment  proceed- 
ings, but  as  these  ...  go  rather 
to  tlxe  regularity  of  the  proceedings 
than  to  the  jurisdiction  of  the  city 
council  to  make  the  assessment,  it  is 
snfilcient  to  say  that  they  are  not  mat- 
ters that  can  be  urged  as  a  defense  to 
tiie  foreclosure  action,  but,  to  have 
availed  the  appellant,  they  must  have 
been  taken  before  that  body,  and  an 
appeal  taken  therefrom." 


Where  there  is  no  authority  for  the 
levy  of  any  special  assessment  to  pay 
for  a  sewer,  failure  to  appeal  from 
the  order  of  the  council  adopting  an 
assessment  resolution  does  not  estop 
a  property  owner  to  enjoin  enforce- 
ment of  the  assessment.  Bennett  v. 
Emmetsburg  (1908)  138  Iowa,  67,  IIS 
N.  W.  582. 

In  Brown  v.  Grand  Rapids  (l89d) 
83  Mich.  101,  47  N.  W.  117,  a  bill  was 
filed  to  remove  a  cloud  on  complain- 
ant's title  by  reason  of  an  assessment 
levied  for  the  opening  and  widening 
of  a  street,  and  the  sale  of  the  prop- 
erty to  the  city  for  such  assessmoit. 
the  allegation  being  that  the  assessors 
had  acted  illegally  and  arbitrarily  in 
fixing  the  assessment.  In  dismissing 
the  bill,  the  court  said:  "He  did  not 
appear,  and  does  not  pretend  that  he 
made  any  effort  to  have  the  assess- 
ment corrected  before  the  council. 
The  determination  of  these  two  bodies, 
the  commissioners  who  made  the  as- 
sessment roll,  and  the  common  coun- 
cil of  the  city  of  Grand  Rapids,  can- 
not now  be  Inquired  into,  unless  it 
appears  that  they  acted  in  bad  faith. 
It  is  not  for  this  court  to  set  its  judg- 
ment up  in  opposition  to  that  of  the 
board  of  commissioners  and  the  coun- 
cil, and  to  say  that  this  parcel  of  land 
or  that  is  assessed  too  much  or  too 
little.  The  assessments  were  to  be 
made  according  to  benefits  to  each 
parcel  of  property,  and  there  is  noth- 
ing in  the  record  showing  that  the 
commissioners  did  not  assess  the  com- 
plainant's lands  in  accordance  with 
their  best  judgments.  Where  provi- 
sion is  made  by  law  for  a  review  of 
assessment  proceedings,  and  a  body 
appointed  with  the  power  to  set  aside 
or  correct  the  error  complained  of, 
and  the  party  wholly  fails  to  appear 
before  such  body,  or  to  take  any  steps 
to  have  such  correction  made,  he  is 
not  in  a  position  to  appeal  to  the 
courts  for  redress,  in  the  absence  of 
fraud  or  bad  faith." 

In  People  ex  rel.  Raymond  v.  Ful- 
ler (1903)  204  IlL  290,  68  N.  E.  S71, 
the  court  said:  "We  think  it  the  set- 
tled practice  in  this  state,  in  this  class 
of  proceedings,  that  the  defense  here 
urged  must  be  made  at  the  time  of  the 
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application  for  confirmation  of  the' as- 
BesERuent,  and  that  at  any  other  stasr^ 
in  the  proceedings  such  defense  comes 
too  late.  It  is  important  to  all  con- 
cerned that  the  validity  of  special  as- 
sessments should  be  settled  in  this 
preliminary  hearing,  and  the  case  at 
bar  may  well  be  considered  as  illustrat- 
insT  the  necessity  and  wisdom  of  the 
appNcation  of  such  a  rule.  On  the  faith 
of  such  judgment  of  confirmation,  con- 
.  ^raets  were  let  and  the  wotic  and  im- 
provement made  pursuant  to  the  or- 
dinance, and  to  leave  the  questions 
open  that  might  and  should  have  been 
settled'  on  the  application  for  con- 
firmation, and  allow  them  to  be  urged 
against  tiie  judgment  for  sale,  is  to 
make  that  uncertain  which  the  legis- 
lature evidently  intended  should  be 
certain,  and  a  protection  to  all  per- 
sons acting  on  the  faith  thereof." 

The  confirmation  of  an  assessment, 
in  the  absence  of  an  objection,  is  bind- 
ing, and  a  property  owner  who  has 
failed  to  object  at  the  confirmation 
is  estopped  thereby  from  objecting 
thereafter  to  the  collection  of  an  as- 
sessment, on  the  gronnd  that  a  single 
piece  of  land,  separated  by  the  open- 
ing of  a  street,  was  assessed  separate- 
ly for  the  benefits,  but  awarded  dam- 
ages as  a  whole.  Genet  v.  Brooklyn 
(1886)  1  N.  Y.  S.  R.  681. 

So,  an  objection  to  the  form  of  an 
ifssesament  which  is  purely  technical- 
'  is  waived,  when  the  property  owner 
has  failed  to^vail  himself  of  the  op- 
portunity offered  for  the  correction  of 
errors.  Tuttlev.  Polk  (1894)  92  Iowa. 
483,  60  N.  W.  733. 

It  has  likewise  been  held  that  an  as- 
sessment for  a  street  improvement  is 
valid,  notwithstanding  errors  and  Ir- 
regularities in  the  method  adopted  for 
apportioning  it,  or  even  an  unauthor- 
ized method,"  if  the  owners  of  the  prop- 
erty charged,  having  full  and  fair  op- 
portunity to  do  80,  do  not  object  to  the 
assessments.  State  ex  rel.  Duluth  v. 
District  Ct  (1895)  61  Minn.  642,  64 
N.  W.  190. 

In  Norman  v.  Allen  (1915)  47  Okla. 
74,  147  Pac.  1002,  in  the  official  syl- 
labus, the  court  said:  "Where  a  city 
of  the  first  class.  In  the  manner  pro- 
vided by  law,  lets  a  contract  for  street 


paving  and  other  improvements,  and, 
after  ascertaining  the  cost  thereof,  ap- 
points a  board  of  appraisers  to  ap- 
praise and  apportion  such  cost  to  the 
lots  and  lands  in  such  improvement 
district,  and  the  city  council  causes 
notice  to  be  published  of  the  holding 
of  a  session  to  consider  the  apprais- 
ers* report,  and  to  hear  objections 
thereto  on  the  part  of  the  property 
owners,  who  file  no  objections  to  the 
appraisers'  report,  they  will,  after  the 
work  has  been  completed  and  accepted 
by  the  city,  be  precluded  from  inter- 
posing objectidns  that  the  appraisers' 
report  and  apportionment  is  excessive, 
where  such  property  owners  knew,  or 
were  in  position  to  have  known,  of 
such  alleged  defective  work  or  appor- 
tionment before  the  confirmation  of 
the  appraisers'  report." 

It  has  also  been  held  that  a  suit  in 
equity  to  annul  the  assessment  for  the 
construction  of  a  sewer,  on  the  ground 
that  the  slope  of  the  land  within  the 
district  was  sufiicient  to  drain  it  and 
no  benefit  was  derived  from  the  im- 
provement, will  not  be  entertained, 
where  the  property  owner  failed  to 
take  advantage  of  an  opportunity  to 
object  in  the  proceeding.  Spalding 
V.  Denver  (1905)  33  Colo.  172,  80  Pac. 
126,  wherein  it  was  said:  "Before 
parties  aggrieved  by  an  assessment, 
levied  under  a  fixed  rule  which  ap- 
pears to  be  reasonable  and  likely  to 
proximate  an  equality  of  assessments, 
can  appeal  to  a  court  of  equity  to  re- 
lieve them  from  an  alleged  excess,  or 
because  their  property  was  not,  in 
fact,  benefited,  they  must  at  least  first 
apply  for  such  relief  to  the  special 
tribunal  which  the  law  has  provided 
to  settle  these  questions.  The  plain- 
tiffs never  attempted  to  raise  any  of 
these  questions  before  the  city  author- 
ities, and  are,  therefore,  not  in  a  posi- 
tion to  litigate  them  in  a  court  of 
equity." 

And  an  objection  to  the  report  of 
a  tax  collector,  showing  a  delinquent 
list  of  pMperty  for  a  special  assess- 
ment, that  it  was  not  in  proper  form, 
must  be  made  in  the  trial  court  at 
the  confirmation,  when  it  could  be  ob- 
viated by  amendment,  and,  if  not  so 
raised,  will  be  deemed  to  have  been 
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waived.    People  ex  rel.  Schultz 
George  Moench  Estate  (1917)  277  HL 
121,  116  N.  E.  187. 

Where  the  property  owners  are  in- 
formed of  the  fact  that  the  action  of 
the  adjustment  commissioners  will  be 
submitted  to  the  court  for  its  approval, 
and  they  have  an  opportunity  then  to 
object  to  the  confirmation  of  the  re- 
port for  the  reason  that  several  lots, 
originally  assessed  separately,  are 
collectively  assessed,  and  they  neg- 
lect to  avail  themselves  of  that  oppor- 
tunity, they  are  estopped  by  the  con- 
firmation. Hayday  v.  Ocean  City 
(1901)  67  N.  J.  L.  166.  50  AU.  684, 
wherein  the  court  said:  "The  .  .  . 
act  makes  the  report  of  commissioners 
final  and  conclusive  upon  the  rights 
of  parties  affected  thereby,  when  con- 
firmed by  the  circuit  court.  The  ob- 
ject of  this  le^rislation  was  to  produce 
a  result  that  would  be  a  finality  and 
end  litisration.  so  far  as  it  might  just- 
ly do  so.  For  this  reason,  as  is  said 
by  Mr.  Justice  Van  Syckel,  in  State 
ex  rel.  Benedictine  Sisters  of  Eliza- 
beth V.  Elizabeth  (1888)  50  N.  J.  L. 
347,  13  Atl.  5:  'It  is  obvious  that  the 
cases  in  which  an  application  for  re- 
view by  certiorari  can  be  favorably 
entertained  must  be  very  few  in  num- 
ber. No  relief  can  be  had  in  this  way 
against  alleged  irregularities  in  the 
proceedings  of  the  commissioners,  or 
against  undue  or  excessive  assess- 
ments, or  against  alleged  mistakes  in 
the  manner  of  making  the  assess- 
ments.' The  error  in  the  action  of  the 
commissioners,  being  a  mere  mistake 
in  the  manner  of  making  the  assess- 
ment, affords  no  ground  for  review  by 
this  proceeding." 

Also,  where  a  lot  is  owned  in  sev- 
eralty, but  an  assessment  is  levied  on 
the  whole,  the  assessment  is  irregular, 
but  the  right  to  object  on  this  ground 
is  waived  if  the  question  is  not  raised 
in  the  manner  prescribed  by  statute. 
Thomson  V.  People  (1900)  184  IlL  17, 
66  N.  E.  383.  wherein  the  court  said: 
"In  making  the  assessment  it  was  the 
duty  of  the  commissioners,  where  a 
tract  of  land  was  owned  in  severalty, 
as  it  was  here,  to  assess  each  tract 
separately,  so  that  each  owner  may 
pay  the  assessment  on  the  land  which 
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he  owns  without  being  encumbered 
with  an  assessment  which  should  be 
paid  by  another.  Bat  while  the  com- 
missioners committed  an  error,  the 
appellant  cannot  take  advantage  of 
that  error  on  application  for  judg- 
ment by  the  county  collector.  It  is 
not  disputed  that  appellant  was  duly 
notified  of  the  assessment,  and  that 
his  agent  examined  the  asseasment 
roll  b^ore  the  assessment  was  con- 
firmed. It  was,  therefore,  his  duly 
to  appear  in  the  county  court  on  the 
application  to  confirm  the  assessment, 
and  call  t^e  attention  of  the  court  to 
the  error,  so  that  it  could  be  corrected. 
This  he  failed  to  do.  and  the  judg- 
ment of  confirmation  is  conclusive  up- 
on him.  Where  the  court  had  juris- 
diction, as  it  had  here,  its  judgment 
will  be  conclusive,  although  errors  not 
affecting  the  jurisdiction  may  have  oc- 
curred." 

In  an  action  brought  against  sev- 
eral persons  to  enforce  (Collection  of 
an  assessment,  it  appeared  that  all 
were  owners  of  the  lot  in  question, 
but  that  the  assessment  was  against 
one  alone.  It  was  contended  that  the 
assessment  was  void  as  not  being 
against  all  as  joint  owners,  or  that 
if  not  joint  owners,  they  should  have 
been  separately  assessed,  each  for  his 
portion.  It  was  held  that  "if,  for  the 
reasons  suggested,  the  assessment  was 
not  properly  made,  the  appellant's 
remedy  was  by  appeal  to  the  board  of 
supervisors,  as  provided  in  the  12th 
section  of  the  statute.  He  is  named 
in  the  assessment,  and  was  therefore 
put  upon  his  appeal,  if  he  had  any 
fault  to  find.  If  he  owned  in  common 
with  others,  or  if  he  owned  only  a* 
part  of  the  premises,  he  could  have 
appealed  to  the  board  of  supervisors 
and  had  the  assessment  corrected  to 
suit  the  facts.  Not  having  done  so.  be 
cannot  now  question  tiie  validity  of 
the  assessment  upon  the  ground  sug- 
gested." Taylor  v.  Palmer  (1866)  81 
Cal.  240. 

An  objection  that  there  is  a  vari- 
ance as  to  curbing  between  the  or- 
dinance and  the  publication  notice  and 
assessment  delinquent  list  does  not 
raise  a  jurisdictional  question,  where 
it  appears  that  there  is  no  statutory 
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Tequirement  as  to  the  delinquent  list, 
bat  one  as  to  the  description  in  the 
notice,  which  has  been  substantially 
complied  with.  Such  an  objection, 
therefore,  must  be  made  at  the  con- 
firmation of  the  assessment,  or  it  will 
be  deemed  waived.  People  ex  rel. 
Thompson  v.  Harper  (1910)  244  IIL 
121,  91  N.  E.  90,  wherein  it  was  said: 
'"The  alleged  error  did  not  in  any  way 
affect  the  substantial  justice  of  the 
tax,  nor  was  it  calculated  to  mislead. 
While  the  notice  and  delinquent  list 
were  not  formally  and  technically  cor- 
rect, the  object  and  intent  of  the  law 
were  substantially  attained  thereby, 
and  no  advantage  therefore,  can  be 
taken  of  the  inaccuracies  complained 
of.  .  .  .  Of  course,  had  the  im- 
provement provided  for  in  the  ordi- 
nance been  a  different  one  from  that 
advertised,  the  objection  could  proper- 
ly be  raised  on  application  for  judg- 
ment of  sale.  .  .  .  It  is  not  claimed 
that  the  special  assessment  advertised 
is  not  actually  the  same  improvement 
provided  for  in  the  ordinance." 

An  objection  that  an  assessment  is 
mcessive,  in  that  there  are  not  the 
number  ot  square  yards  or  lineal  feet 
of  pavement  whidi  are  alleged  to  have 
been  laid,  is  waived  by  a  failure  of 
the  property  owner  to  raise  it  on  con- 
firmation. Phillips  V.  People  (1906) 
218  III.  450,  75  N.  E.  1016. 

In  Kerker  v.  Bocher  (1908)  20  Okla. 
729^  96  Pac.  981,  in  the  official  sylla- 
bus, the  court  said:  "When  the  esti- 
mate of  benefits  is  referred  to  a  board 
of  appraisers  and  afterward  approved 
by  the  council,  the  remedy  of  one  who 
considers  himself  unfairly  assessed  is 
to  apply  for  redress  to  such  tribunal, 
and,  failing  so  to  do,  he  will  not  be 
permitted  in  an  action  in  equity  to 
overcome  such  finding,  especially  on 
review  in  the  supreme  court,  when  the 
referee  found  that  there  was  no  proof 
to  show  that  appraisement  or  assess- 
ment in  any  way  inequitable  or  un- 
JoBt.'*  And  the  court  further  said: 
"Every  person,  as  a  member  of  a  mu- 
nicipal community,  thereby  enjoying 
the  incident  benefits,  takes  notice  of 
the  accompanying  obligations.  Streets 
are  to  be  laid  out,  gnuted,  paved,  and 
lighted.    The  constabulary  must  be 


maintained  to  enforce  peace  and  pre* 
serve  order.  Sewerage  systems  and 
water  supplies  must  be  provided^  No 
one  is  entitled  to  enjoy  these  advan- 
tages, and  to  be  permitted  to  success- 
fully contend  that  the  laws,  ordi- 
nances, and  resolutions  under  which 
such  benefits  and  advantages  are  crfr< 
ated,  regulated,  and  controlled,  are  in- 
valid, and  thereby  escape  the  result- 
ant burdens.  The  citizen  of  the  mod- 
em municipality  and  property  owner 
tifereof  takes  notice  of  such  necessi- 
ties. He  owes  his  personal  service  to 
maintain  order  and  promote  the  pub- 
lic good  in  his  municipality,  just  as 
he  owes  to  the  nation  his  service  to 
protect  against  hostile  encroachments 
and  invasion.  No  man  can  expect  to 
have  property  in  cities,  abutting  on 
public  thoroughfares  and  streets,  with- 
out bearing  the  burdens  of  special 
taxation  to  maintain  grades,  build 
sidewalks,  and  macadamize  and  pave 
the  streets;  and  he  acquires  his  prop- 
erty with  the  full  knowledge  of  the 
fact  that  the  legislative  power  of  the 
state  can  be  exercised  to  levy  and  pro- 
vide for  an  assessment  or  special  tax 
for  such  improvements.  The  legisla- 
tive authority  of  the  state,  or,  when 
properly  auUiorized  to  be  exercised, 
the  municipality,  may  determine  over 
what  territory^  to.  apportion  the  bur- 
dens, and  the  whole  subject  of  tax- 
ing districts  belongs  to  the  legisla- 
ture, and  the  authority  may  be  left  to 
local  boards  o^  bodies.  .  ,  .  Also 
it  is  within  the  power  of  the  legisla- 
ture to  conclusively  determine  in  ad- 
vance what  improvements  shall  be 
taxed  against  certain  districts,  and  it 
is  presumed  that  the  legislature  has 
determined  in  advance  what  property 
shall  be  benefited  to  the  extent  of  the 
cost  of  such  improvement." 

So,  an  objection  that  the  viewers' 
report  of  assessments  is  based  on  the 
contract  price  of  the  work  done,  and 
does  not  properly  estimate  either  the 
damages  or  the  benefits,  is  waived, 
where  the  property  owners  fail  to  ap- 
pear and  present  their  objection,  and 
t(^e  no  appeal.  Re  Aiken  Ave. 
(1892)  11  Pa.  Co.  a.  228,  wherein  the 
court  said:  "They  practically  main- 
tain that  the  property  owners  can 
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ignore  the  board  of  viewers^  and  by 
merely  filing  receptions  throw  upon 
the  .court  the  burden  of  making  the 
assessments  de  novo.  We  cannot  for 
a  moment  accede  to  this.  It  is  true 
the  act  requires  the  court  to  care- 
fully and  strictly  supervise  the  work 
of  the  viewers,  and  this  we  will  not 
hesitate  to  do.  If  it  is  made  to  ap- 
pear that  they  have  neglected  their 
duties,  acted  arbitrarily,  failed  to 
hear  the  complaints  and  evidence  of 
those  interested,  or  made  material 
mistakes,  or  shown  incapacity  or  un- 
fairness in  the  performance  of  their 
duties,  we  will  not  hesitate  to  correct 
the  report,  or  refer  it  back  to  the 
board,  or  appoint  another  board.  But 
we  cannot  do  this  upon  a  mere  allega- 
tion or  suggestion;  much  less  can  we 
adopt  a  practice  which  would  practi- 
cally, or  might,  require  the  court  to 
make  the  assessment.  Parties  inter- 
ested must  look  after  the  matter  be- 
fore the  report  leaves  the  hands  of 
the  viewers.  They  must,  if  dissatis- 
fied with  the  assessments,  object  then, 
and  give  or  offer  the  viewers  such 
evidence  as  will  enable  them  to  cor- 
rect error,  if  it  odsts.  If  the  viewers 
decide  against  them,  they  come  into 
court  with  t^e  burden  upon  them  of 
showing  error.  They  must,  in  such 
case,  present  evidence  sufficient  to 
cause  the  court  to  act,  sufficient  to 
overcome  the  prcanmption  of  fair^ 
ness  and  justice  to  which  the  court 
will  certainly  hold  the  reports  of 
viewers  entitled.  The  evidence  should 
be  of  the  existence  of  specific  facts. 
It  must  certainly  be  something  more 
that  a  mere  allegation  tiiat  the  -pavty 
has  be«i  assessed  too  much  or  al- 
lowed too  little  damages." 

Where  the  superintendent  of  streets 
makes  an  assessment  for  grading, 
which  by  a  mistake  of  calculation  is 
more  than  the  amount  should  have 
been,  it  is  an  error  which  should  be 
corrected  by  the  ci^  council  on  appeal, 
and,  having  failed  to  take  such  appeal, 
a  property  owner  is  estopped  from  rais- 
ing the  question  in  an  action  to  enforce 
the  assessment.  Bates  v.  Hadamson 
(1905)  2  Cal.-  App.  674,  84  Pac.  61, 
wherein  it  was  said:  "The  above  sec- 
tion gave  defendants  a  tribunal  to 


which  they  had  the  right  to  apply  for 
relief.  They  had  only  to  bri^ly  state 
their  objections  in  writing  to  the  as- 
sessment and  file  it  with  the  clerk  of 
the  city  council.  They  had  thirty  days 
in  which  to  do  this,  but  do  not  appear 
to  have  made  any  objections  in  any 
manner  to  the  assessment.  The  city 
council  could  have  instructed  tiie  su- 
perintendent of  streets  to  correct  the 
assessment,  or  to  make  a  new  one. 
The  object  of  the  section  is  to  treat 
all  owners  fairly;  to  give  them  a  tri- 
bunal where,  without  technical  for- 
malities, they  may  have  their  rights  ad- 
justed, and  all  questions  in  regard  to 
the  assessment  and  proceedings  lead- 
ing up  to  it  passed  upon  and  corrected 
by  the  local  authorities.  This  mean- 
ing is  clearly  expressed  in  the  section, 
because  it  states  that  no  assessment 
shall  be  held  invalid,  except  upon  ap- 
peal to  the  city  council,  for  any  error 
or  defect  in  the  assessment  itself.  It 
would  have  been  fair  to  the  contractor 
and  to  the  other  owners  of  lots  on  the 
street  if  defendants  had  made  their 
objections  to  the  assessment  in  the 
manner  provided  in  the  statute,  and 
at  the  time  when  it  could  have  baes 
corrected.  As  th^  did  not  do  so,  thtey 
will  not  now  be  heard  to  com^in  a« 
to  any  matter  whleh  Um  city  eonnet} 
might  have  corrected  upon  such  ap- 
peal." 

An  objection  that,  in  the  adjustment 
of  benefits,  certain  property  within  an 
assessment  district  was  appraised  at 
a  price  greats  in  excess  of  its  market 
value,  is  not  available  in  an  action  to 
restrain  a  sale  for  nonpi^meot  of  an 
assessment,  where  ttie  owners  did  not 
appeal  to  the  city  council  as  provided 
by  law.  Pierce  v.  Los  Angeles  (1911) 
16  Cal.  App.  702, 115  Pac.  746,  wherein 
the  court  said:  "The  matters  em- 
braced within  that  cause  of  complaint 
were  all  matters  which  should  have 
been  uj^d  during  the  courae  of  the 
proceedings,  and  the  failure  of  plain- 
tiffs to  seasonably  make  complaint 
thereof  estopped  them  from  objecting 
thereafter." 

However,  equity  will  relieve  a  prop- 
erty owner  from  the  burden  of  an  as- 
sessment not  made  according  to  the  re- 
quirements of  the  statute,  and  without 
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Mgard  to  the  special  benefits  con- 
ferred, notwithstanding  the  failure  to 
raise  the  objection  before  the  commis- 
^nera  or  before  the  council.  It  ia 
out  an  objeetion  which  involves  an  er- 
ror in  judgment,  but  one  which  is 
directed  to  the  method  by  which  the 
assessment  was  levied.  It  does  not 
raise  the  objection  that  a  mistake  was 
made  as  to  the  real  amount  the  prop- 
erty was  benefited,  or  that  there  was 
a  mistake  in  the  computation  of  the 
aaseBsinent,  but  it  raises  the  point  that 
the  commission  had  no  jurisdiction 
whatever  to  levy  the  assessment,  be- 
cause it  had  failed  to  comply  with  the 
terms  of  the  statute  upon  which  its 
jurisdiction  was  based.  Such  being 
the  case,  it  was  90t  necessary  that  the 
point  should  have  been  raised  prior  to 
the  preceedings  in  equity.  McKenzie 
V.  Mandan  (1914)  27  N.  D.  546,  147 
N.  W.  808.  See  also  Robertson  Lum- 
ber Co.  V.  Grand  Forks  (1914)  27  N.  D. 
556,  147  N.  W.  249,  where,  in  dispos- 
ing of  an  objection  of  this  class,  the 
court  said:  "It  [the  statute]  in  fact 
required  that  the  assessment  should 
not  be  arbitrarily  made,  but  that  the 
actaal  benefits,  as  well  as  the  appor- 
tionment of  the  assessment  or  cost, 
should  be  found  and  given,  to  the  end 
that  the  assessment  might-  not  only  be 
in  proportion  to  the  benefits,  but  that 
the  owners  of  the  4)roperty  and  the 
f  ublic  might  know  the  basis  on  which 
the  assessments  were  levied,  and  the 
commission  itself,  and  later  the  city 
council  sitting  as  a  board  of  review  on 
jQipeal  from  the  commission  (see  Rev. 
Codes  1905,  §  2803),  might  have  some- 
thing definite  before  them.  The  find- 
ing of  these  facts  and  the  doing  of 
these  things,  we  believe,  are,  under 
the  North  Dakota  statutes  referred  to, 
fundamental  to  the  levying,  the  con- 
firmation, and  the  validity  of  any' as- 
sessment. There  is,  in  fact,  no  au- 
thority to  levy  an  assessment  until  the 
benefits  have  been  first  ascertained. 
Such  being  the  case,  the  objection  is 
not  waived,  nor  is  a  subsequent  col- 
lateral attack,  by  means  of  a  suit  in 
equity  to  restrain  the  collection  of  the 
assessment,  precluded  by  the  conclu- 
sions of  the  commissioners,  or  of  the 
city  council  acting  as  a  board  of  re- 


view on  appeal,  or  by  the  fact  that  the 
specific  point  was  not  raised  before 
such  commission,  or  such  council. 
Without  such  prior  finding  and  ascer- 
tainment of  benefits,  indeed,  the  com- 
mission and  the  city  council  had  no 
jurisdiction  to  proceed  to  a  determi- 
nation of  the  assessment  as  to  each 
specific  lot  or  tract  to  be  assessed. 
.  .  .  It  is  suflicient  for  us  to  say 
that  the  plaintiff  and  appellant  was 
not  precluded  from  raising  the  ques- 
tion in  the  equitable  proceedings  be- 
fore us,  1^  reason  of  the  fact  that  the 
point  was  not  urged  before  the  com- 
missioners sitting  as  a  board  of  re- 
view, or  the  city  council  on  appeal. 
It  might  have  been  estopped  by  such 
failure  if  these  bodies  had  any  power 
to  consider  the  question.  ...  As 
we  have  before  stated,  however,  no 
legal  assessment  roll  was  made,  and 
the  commissioners  acting  as  a  board 
of  review,  and  the  city  council,  had 
nothing  before  them  to  review,  or  any 
jurisdiction  over  the  immediate  sub- 
ject-matter." 

In  Boals  v.  Bachraann  (1903)  201 
ni  340,  66  N.  E.  336,  it  appeared  that 
a  city  had  passed  an  ordinance  pro- 
viding for  the  construction  of  a  side- 
walk and  a  stone  curbing,  to  be  paid 
for  by  special  taxation  of  the  abutting 
property.  In  front  of  appellant's 
property  there  was  a  stone  sidewalk, 
and  no  work  was  done  in  the  conslxuc- 
tion  of  a  new  one  except  as  to  a  drive- 
way across  the  pavement.  The  owner 
neverthelesB  was  assessed  for  the 
curbing  and  a  sidewalk.  It  was  held 
that  he  was  not  estopped  by  his  fail- 
ure to  take  proceedings  earlier,  from 
contesting  the  validity  of  the  assess- 
ment, seeking  to  restrain  the  city  from 
giving  a  deed  for  his  property,  sold  to 
pay  the  special  tax. 

In  Harrisburg  v.  Hoak  (1892)  9  Pa. 
Dist.  R.  61,  a  rule  to  show  cause  why 
judgment  should  not  be  opened  and 
the  lien  for  a  sewer  assessment  strick- 
en off,  it  was  conceded  that  the  Hen 
was  invalid  for  the  reason  that  it  was 
based  on  an  assessment  for  the  con- 
struction of  a  sewer  in  a  street  other 
than  that  upon  which  the  property  at- 
tempted to  be  subjected  to  the  lien 
abutted.    It  was  contended  that  the 
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rule  should  be  discharged,  because  the 

defendant  was  in  default  in  not  inter- 
posing his  defense  to  the  original 
scire  facias.  The  court  said :  "While 
this  objection  might  perhaps  be  fatal 
if  the  action  were  between  private 
parties,  we  do  not  think  it  ought  to 
prevail  here.  Assessments  of  this 
nature  are  a  species  of  taxation,  and 
in  laying  and  collecting  them  the  city 
exercises  the  delegated  power  of  the 
state.  But  it  is  manifestly  unjust  for 
the  state  to  take  advantage  of  the 
oversight  or  omission  of  a  citizen,  and 
to  exact  from  him  a  tax  that  cannot 
constitutionally  be  imposed." 

In  San  Antonio  v.  Spears  (1918)  — 
Tex.  Civ.  App.  — ,  206  S,  W.  703.  it 
was  held  that  property  holders  were 
not  estopped  from  interposing  a  plea 
of  homestead,  in  an  action  to  collect 
a  special  assessment,  by  failure  to  ap- 
pear and  contest  the  assessment.  The 
court  said :  "The  defendants  were  not 
estopped  from  interposing  a  plea  of 
homestead.  The  act  confers  no  power 
to  fix  a  lien  on  a  homestead,  whether 
by  estoppel  or  in  any  other  way,  and, 
even  if  it  had  not  stated  that  no  power 
existed  to  levy  an  assessment  against 
a  homestead,  the  homestead  would 
have  been  protected  under  the  Consti- 
tution, and  such  protection  could  not 
be  affected  by  any  failure  of  the  own- 
ers to  appear  and  contest  the  proceed- 
ings." 

(b)  AMeamnent  in  e^eceaB  of  benefit. 

A  property  owner  who  deems  him- 
self injured  by  an  assessment,  in  that 
it  is  in  excess  of  the  benefits  conferred 
on  his  premises,  is  estopped  from  as- 
serting the  invalidity  of  the  assess- 
ment, if  he  fails  to  appear  and  object 
at  the  time  and  place  prescribed  by 
law.  Mooiffi  v.  YONKERS  (reported 
herewith)  ante,  690,  wherein  the 
court  said:  "In  our  opinion,  a  prop- 
erty owner  who  deems  himself  in- 
jured by  an  assessment,  and  who 
has  an  opportunity  of  seeking  cor- 
rection before  the  tribunal  pointed 
out  in  the  assessment  law,  is  under  an 
obligation  to  appear  there  and  urge 
his  objections,  in  order  that  the  mu- 
nicipality may  correct  its  proposed 
error.  That  waiver  of  the  most  law- 
ful objections  to  a  proposed  assess- 


ment is  possible  has  been  pointed  oat 

in  Wight  V.  Davidson  (1901)  181  U.  S. 
371,  46  L.  ed.  900,  21  Sup.  Ct.  Rep.  616; 
Chadwick  v.  Kelley  (1903)  187  U.  S. 
640.  47  L.  ed.  293,  23  Sup.  Ct.  Rep.  176. 

And  where  a  statute  provides  that, 
after  a  resolution  for  the  improve- 
ment of  streets,  the  property  owners 
shall  have  the  right  to  file  objections, 
which  shall  be  considered  by  the  city 
council,  and  the  further  right  to  file 
objections  before  or  after  the  issu- 
ance of  the  assessment  roll,  this  rem- 
edy is  exclusive,  and  one  who  fails  to 
take  advantage  of  it  is  estopped  from 
obtaining  a  decree  in  equi^  to  re- 
strain the  collection  of  an  erroneous 
assessment,  on  the  ground  that  the  as- 
sessment is  in  excess  of  the  benefits 
received.  Brown  v.  Drain  (1901)  112 
Fed.  682,  affirmed  in  (1902)  187  U.  R 
635,  47  L.  ed.  343,  23  Sup.  Ct.  Rep.  842. 

In  Walker  v.  People  (1897)  170  IlL 
410,  48  N.  E.  1010.  it  was  held  that 
if  the  complainanf^s  property  was  as- 
sessed  more  than  it  was  benefited,  or 
more  or  less  ^an  its  proportionate 
share  of  the  cost  of  the  improvement, 
the  proper  place  to  raise  that  ques- 
tion and  obtain  the  proper  relief  was 
in  the  county  court,  on  the  applica- 
tion to  confirm  the  assessment,  and 
that  the  objection  would  not  be  heard 
as  a  defense  to  an  application  for 
judgment  against  the  delinquent  lands 
for  the  special  assessment.  See  to  the 
same  effect,  Pfeiffer  v.  People  (1897) 
170  III.  347,  48  N.  E.  979;  Gross  v. 
Grossdale  (1898)  176  III  572,  62  N.  E. 
S70;  Gage  v.  People  (1904)  207  IIL 
377,  69  N.  E.  840. 

"If  it  be  true  that  the  assessment 
exceeded  the  benefits  conferred  On  the 
appellant's  property  by  the  improve- 
ment, the  objection  should  have  been 
urged  before  the  city  council.  It  is 
not  a  matter  for  a  collateral  attack  on 
the  assessment  proceedings.*'  Alex- 
ander V.  Tacoma  (1904)  35  Wash.  366, 
77  Pac.  686. 

Confirmation  of  an  assessment  will 
estop  a  property  owner  from  com- 
plaining that  it  is  greatly  in  excess 
of  benefits.  Hoffeld  v.  Buffalo  (1892) 
130  N.  Y.  387.  29  N.  E.  747,  wherein 
the  court  said:  *Tt  is  not  claimed 
that  any  land  outside  the  district  up- 
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oa  which  the  asseaameiit  was  made 
should  have  been  included  in  it  as 
benefited  by  the  work.  Nor  is  any 
fraud  on  their  part  in  making  it  al- 
leged. The  plaintifTa  caae  rests  main- 
ly upon  the  alleged  fact  that  the  as- 
sessment on  his  land  was  largely  in 
excess  of  its  proportionate  benefit  de- 
rived from  the  improTement.  .  .  . 
While  the  excess  may  be  so  greatly  out 
of  proporttoB  as  to  permit  ttie  infer- 
eince  of  corrupt  purpose,  or  of  adop- 
tion of  an  erroneous  rule  of  estimate, 
the  matter  of  excess  is  one  of  degree 
only ;  and  if  in  one  case  an  assessment, 
having  the  support  of  jurisdiction  of 
the  assessors  and  of  presumption  Of 
regularity,  may,  upon  the  evidence  of 
witnesses  to  the  effect  that  it  was  dis- 
proportionately made  upon  the  lands, 
be  vacated  in  a  collateral  action,  the 
question  would  be  an  open  one  in 
every  case  where  some  one  or  more 
of  the  persons  whose  lands  are  sub- 
jected to  assessment  deem  themselves 
aggrieved  for  such  cause," 

In  Shank  v.  Smith  (1901)  157  IndL 
401,  5G  L.R.A.  664,  61  N.  E.  9S2,  it  ap- 
peared that  property  owners  who  ob- 
jected to  an  assessment  because,  as 
they  claimed,  it  was  in  excess  of  the 
benefits  conferred,  were  denied  a  hear- 
ing before  the  committee  having  the 
engineer's  report  under  consideration, 
at  the  time  and  place  specified  in  tiie 
notice.  It  was  held  that  this  would 
not  avail  them  as  a  defense  in  an  ac- 
tion to  collect  the  assessment.  The 
court  said:  "Assuming  that  both  the 
committee  and  board  of  trustees  re- 
fused to  grant  appellants  a  hearing, 
they  could  not  be  permitted  to  waive 
their  right  to  bring  mandamus  to  com- 
pel a  bearing,  or  injunction  against 
the  approval  of  the  engineer's  report 
until  it  had  been  accorded,  and  make 
the  denial  of  a  hearing  available  as  a 
defense  in  an  action  to  collect  the  as- 
sessment. The  right  of  the  board  in 
such  cases  to  consider  the  engineer's 
report,  and  adjust  the  assessments  to 
benefits  received,  is  a  quasi  judicial 
power..  Here  the  proper  notice  was 
Slven,  the  board  had  jurisdiction  of 
the  person  and  subject-matter,  the 
power  to  decide;  and  their  judgment, 
tiiaa  far  upon  its  face,  cannot  be  col- 
9  A.L.R^e. 


laterally  attacked."  See  to  the  same 
effect,  Hibben  v.  Smith  (1902)  158  Ind. 
206,  62  N.  E.  447,  affirmed  in  (1903) 
191  U.  S.  310,  48  L.  ed.  195,  24  Sup. 
Ct.  Rep.  88. 

Where  a  property  owner  fails  to 
avail  herself  of  any  of  the  methods 
of  making  objection  as  provided  by 
statute,  she  will  be  deemed  to  have 
waived  her  right  unless  the  objection 
is  jurisdictional.  Under  Uiis  rule  an 
injunction  will  not  lie  to  restrain  the 
collection  of  an  assessment,  on  the 
ground  that  it  is  excessive  and  {greater 
than  the  benefits  conferred.  Owens 
V.  Marion  (1905)  127  Iowa,  469, 103  N. 
W.  381,  wherein  ttie  court  said: 
"Plaintiff  did  not  file  any  objections 
to  the  assessment,  did  not  appear  be- 
fore the  city  council  at  any  time,  and, 
of  course,  did  not  appeal  to  the  dis- 
trict court,  as  she  might  have  done. 
She  offers  no  excuse  whatever  for  not 
having  done  so.  She  is  proceeding  on 
the  theory  that  the  proceedings  were 
wholly  void,  and  that  she  was  not  re- 
quired to  do  any  of  these  things.  It 
goes  without  saying  that,  if  the  as- 
sessment was  without  any  authority, 
plaintiff  was  not  bound  to  file  objec- 
tions with  the  council,  or  to  appeal 
from  its  action  in  the  premises.  .  .  . 
But  if  irregular,  unequal,  or  erroneous 
simply,  then,  as  a  tribunal  is  provided 
for  the  correction  thereof,  plaintiff 
must  resort  to  this  tribunal.  .  .  . 
There  being  no  sufllcient  evidence  of 
fraud,  and  no  proof  of  want  of  au- 
thority in  the  city  council  to  make  it, 
the  assessment  must  be  sustained. 
The  remedy  was  by  appeal  to  the  dis- 
trict court,  and  not  by  injunction." 

(o)  AMeamuetU  in  exeeaa  of  statutory 

Where  the  legislature  has  estab- 
lished a  tribunal  for  the  correction  of 
errors  in  an  assessment  for  a  street 
improvement,  and  has  declared  that 
failure  to  submit  objections  to  an  as- 
sessment to  such  tribunal,  save  in  case 
of  fraud,  shall  be  a  waiver  thereof,  and 
objection  that  an  assessment  is  ex- 
cessive in  that  it  exceeds  the  percent- 
age of  the  value  of  the  property,  fixed 
by  statute  as  a  limit  to  street  assess- 
ments, is  waived  by  a  failure  to  make 
objection  before  the  prescribed  tribu- 
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nal.  F.  M.  Hnbbell,  Son  &  Co.  v.  Dob 
Moines  (1916)  168  Iowa,  418,  160  N. 
W.  701. 

In  Durst  v.  Des  Moines  (1911)  150 
Iowa,  370,  130  N.  W.  168,  the  court 
said :  'Whe  city  council  had  authority 
to  determine  the  amount  of  the  assess- 
ment. It  may  have  erred  in  fixing:  the 
amount  by  not  treating  the  assessable 
value  in  the  circumstances  disclosed 
as  the  actual  value,  but  this  was  in 
the  exercise  of  the  power  it  had,  and 
not  ain  act  without  authority."  See  to 
the  same  effect,  Durst  v.  Des  Moines 
(1914)  164  Iowa,  82,  145  N.  W.  528, 
wherein  the  court  said:  "An  error  in 
estimating  the  value  of  the  property^ 
or  in  the  extent  of  the  special  bene- 
fits accruing  to  the  land,  or  in  the 
amount  properly  chargeable  to  any 
abutting  property,  does  not  go  to  the 
juHsdiction  of  the  council,  but  to  an 
incident  or  detail  of  the  proceedings, 
and  the  property  owner  complaining 
thereof  should  lay  his  objection  be- 
fore the  council,  and,  upon  an  adverse 
Idling  there,  may  appeal  to  the  dis- 
trict-court.  In  no  other  way  can  the 
statute  be  given  practical  effect,  or 
the  decisions  above  cited  be  sus- 
tained." 

■  A^d  in  Methodist  Episcopal  Church 
V.  New  York  (1877)  65How.Pr.  (N.Y.) 
67,  disposing  of  an  objection  that  an 
assessment  for  opening  a  street  was  in 
excess  of  one  half  of  the  value  of  the 
property  benefited,  the  court  said:  "If 
there  was  any  error  or  mistake  made 
by  the  commissioners  with  respect  to 
the  amounts  imposed  upon  the  plain- 
tiff's lots,  or  if  for  any  special  cause 
they  were  not  liable  to  be  assessed, 
it  was  their  duty  to  appear  in  the 
proceeding  and  interpose  the  objec- 
tions, so  that  the  error  might  be  cor- 
rected in  season  and  the  rights  of  all 
protected.  I  do  not  think  that  a  person 
owning  land  within  the  limits  liable  to 
be  assessed,  who  has  allowed  the  con- 
firmation of  the  report  to  be  made 
without  objection,  should,  after  the 
lapse  of  years  and  when  it  is  too  late 
to  make  any  readjustment  of  the  ex- 
pense, be  allowed  by  action  to  ques- 
tion  it.  There  was  a  fitting  time  for 
his  intervention,  before  the  judg- 
ment of  the  court  rendered  the  pro- 


ceedings of  tJie  commissioners  final 
and  conclusive.  To  give  favor  to  such 
action  would  in  effect  nullify  the  pro- 
visions of  the  Act  of  1813,  by  virtue 
of  which  the  judgment  is  conclusive 
as  to  all  questions  litigated,  or  which 
might  have  been  litigated,  in  the  pro- 
ceedings." 

And  where  notice  is  given  to  prop- 
erty owners,  as  required  by  laW,  and 
they  do  not  appear  in  the  tribunal 
provided  for  that  purpose,  they  are  es- 
topped to  question  the  regularity  of 
the  assessment  in  that  it  exceeded  50 
per  cent  of  the  valuation  of  the  prop- 
erty. Perry  v.  Tacoma  (1904)  34 
Wash.  652,  76  Pac.  277.  See  to  the 
same  effed;,  Rucker  Bros.  v.  Everett 
(1911)  66  Wash.*866,  38  L.R.A.(N.S.) 
582.  119  Pac.  807. 

But  it  has  been  held,  on  the  othei 
hand,  that  a  property  holder  is  not 
precluded  by  the  confirmation  of  an 
assessment  from  asserting  that  the 
special  tax  laid  on  his  property  ex- 
ceeded over  one  half  of  its  valuation, 
as  prohibited  by  law.  and,  further, 
that  his  land,  being  under  water,  was 
not  benefited  by  the  construction  of 
a  sewer.  Re  Palmer  (1866)  1  Abb.  Pr. 
N.  S.  (N.  Y.)  80. 

(d)  Diaproportionate  ttaseaament. 
If  a  property  is  assessed  for  more 
than  its  lawful  proportion  of  the  cost 
of  an  improvement,  whether  by  reason 
of  an  erroneous  computation,  or  an  im- 
proper distribution  of  the  cost  upon 
the  lands  assessable  therefor,  the  er- 
ror is  waived  by  the  failure  to  appeal 
to  the  city  council ;  and  in  the  absence 
of  such  appeal  the  objection  cannot  be 
made  for  the  first  time  in  an  action  to 
enforce  the  assessment.  Beckett  v. 
Morse  (1906)  4  Cal.  App.  228,  87  Pac. 
408. 

An  alleged  discrimination  in  favor 
of  one  property  owner  at  the  expense 
of  another  in  the  assessment  of  bene- 
fits is  an  objection  which  cannot  be 
raised  in  an  action  for  judgment  and 
sale  of  property,  where  the  owner  has 
failed  to  present  such  objection  at  the 
confirmation  of  the  assessment. 
Schertz  v.  People  (1882)  105  IlL  27. 

So,  an  objection  to  a  street  assess- 
ment that  it  does  not  charge  othef 
property  benefited  by  an  improvement. 
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with  its  just  proportion  of  the  cost  is 
no  ^ound  for  an  injunction  to  re- 
strain the  collection  of  a  tax,  since  it 
should  have  been  raised  on  the  appli- 
cation for  confirmation  of  the  assess- 
ment roll,  and  the  owner,  by  his  fail- 
ure, has  waived  his  rigrht  to  object. 
Cosffrove  v.  Chicago  (1908)  236  IlL 
368,86N.E.699.  . 

likewise,  an  objection  that  mar- 
ginal property  is  assessed  too  low, 
thus  raising  the  assessment  on  more 
remote  property  in  the  district,  is 
waived,  where  property  owners  fail 
to  raise  the  question  either  at  the 
hearing  on  the  initiatory  resolution  or 
at  the  hearing  on  the  assessment  roll. 
Seattle  v.  Jones  (1917)  96  Wash.  6, 
168  Pae.  12,  T^herein  the  court  said: 
"The  city  council  are,  as  we  have 
shown,  specially  empowered  by  the 
statute  to  determine  the  amount  that 
shall  be  assessed  to  the  marginal 
property,  and  any  objection  to  the 
sufficiency  of  the  amount  fixed  as  a 
proper  charge  should  be  made  to  that 
body  at  the  hearing  had  an  the  initia- 
teiy  resolution.  This  is  the  purpose 
of  the  hearing,  and  failure  to  make 
the  objection  at  that  time  is  a  waiver 
of  the  objection." 

In  Wells  V.  Wood  (1896)  114  CaL 
256,  46  Pac.  96,  it  was  contended  that 
the  wnount  of  the  whole  assessment 
was  not  equally  distributed  to  the  lots 
fronting  on  the  improvement,  and  that 
defendant's  lot  was  assessed  for  more 
than  its  proper  proportion.  It  was  held 
that  this  objection  was  waived  by  fail- 
ure to  appeal  to  the  board  of  super- 
visors, and  that  the  error  could  not 
be  corrected  in  an  action  to  enforce 
payment  of  the  assessment. 

Where  a  property  owner  fails  to 
appear  and  file  objections  to  an  as- 
sessment, in  answer  to  a  notice  pur- 
suant to  the  statute,  he  cannot  be 
heard  in  jn  action,  to  declare  the  as- 
sessment void  on  the  ground  that  one 
of  his  lots  is  assessed  for  a  larger  por- 
tion of  the  costs  resulting  from  the 
proceedings  to  effect  the  widening  of 
a  street  than  it  should  have  been. 
Mietzsch  v.  Berkhout  (1893)  4  Cal, 
Unrep.  419,  35  Pac.  321,  wherein  the 
court  said:  "He  apparently  thought 
he  could  safely  rest  upon  his  oars  till 


after  the  sale,  and  then  invoke  the 
power  of  the  court  of  equi^  to  de- 
clare the  sale  null  and  void.  But  we 
do  not  think  he  was  at  liberty  to  do 
that.  If  the  objection  now  urged  had 
any  merit,  it  should  have  been  pre- 
sented to  and  acted  upon  by  the  board; 
and  it  cannot,  in  our  opinion,  be  raised 
for  the  first  time  in  the  courts." 

Similarly,  where  a  property  owner 
has  an  opportunity  to  present  objec- 
tions before  the  confirmation,  and  be- 
fore the  judgment  of  sale,  he  cannot, 
having  failed  to  avail  himself  of  these 
remedies,  be  permitted  to  enjoin  the 
sale  of  lands  for  the  payment  of  a 
delinquent  tax.  The  rule  was  applied 
in  Smith  v.  Kochersperger  (1899)  180 
m.  627.  64  N.  E.  614.  wherein  the  ob- 
jection to  the  assessment  was  that  a 
certain  land  association  entered  into 
an  agreement  with  the  city  author- 
ities, whereby  its  assessment  was 
greatly  reduced  and  was  less  than  its 
proportionate  share.  The  court  said : 
"All  of  the  alleged  illegal  acts  oc- 
curred before  the  judgment  of  sale, 
and  many  of  them  before  the  judgment 
of  confirmation,  and  were  matters  of 
public  record  in  a  cause  affecting  the 
complainant's  property,  and  in  which, 
and  of  the  proceedings  therein,  they 
had  due  notice.  It  would  be  manifest- 
ly inequitable  to  allow  them  to  stand 
by  until  the  improvements  have  been 
completed  and  their  property  benefited 
thereby,  and  the  judgments  at  law 
rendered,  and  then,  in  a  court  of  equi- 
ty, sustain  the  objections  to  their  as- 
sessment which  they  could  have  raised 
in  the  proceedings  at  law." 

But  it  has  been  held  that,  where 
there  was  a  gross  inequality  in  assess- 
ments for  a  street  improvement,  a 
property  owner  was  not  estopped  from 
objecting  thereto,  under  the  provisions 
of  a  city  charter  declaring  that  own- 
ers of  property  who  fail  to  appear 
and  make  objection  are  bound  by  the 
confirmation  of  the  assessment,  by  the 
city  council.  Howell  v.  Tacoma  (1892) 
3  Wash.  711, 28  Am.  St.  Rep.  83,  29  Pac. 
447,  wherein  the  court  said:'  "The 
provisions  of  the  charter  in  that  re- 
gard are  broad  enough  to  warrant  this 
contention  on  the  part  of  the  appel- 
lants, but  such  construction  would,  as 
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in  the  other  case  cited,  destroy  the 
constitutionality  of  such  provision.  If 
it  is  to  be  held  constitutional,  the  con- 
clusiveness of  the  proceedings  had  be- 
fore said  city  council  must  be  held  to 
apply  only  to  the  question  of  proce- 
dure and  valuation,  under  a  method 
which,  if  properly  applied,  would  woric 
substantial  justice.  It  could  not  be  ex- 
tended so  aa  to  estop  one  from  assert- 
ing rights  as  against  such  assessment, 
when  the  common  council  had  never 
had  any  jurisdiction  of  the  proceeding, 
or  had  so  far  departed  from  proper 
methods  as  to  oust  it  of  jurisdiction. 
In  the  case  at  bar  we  think  that  the 
proceedings  clearly  show  such  a  de- 
parture from  constitutional  methods 
as  to  render  them  void,  and  for  that 
reason  respondent,  as  a  petitioner  for 
the  work,  is  not  responsible  therefor 
or  bound  thereby;  and  that,  for  a  like 
reason,  the  proceedings  before  the 
common  council  in  equalizing  and  ap- 
proving the  assessment  are  binding 
upon  no  one."  This  decision  is  fol- 
lowed without  discussion  in  Griggs  v. 
Tacoma  (1S92)  3  Wash.  786,  29  Pac 
449. 

Where  an  objection  to  a  street  im- 
provement assessRient  does  not  re- 
quire extrinsic  evidence  for  the  pur> 
pose  of  establishing  the  fact,  but  the 
assessment  appears  on  its  face  to  have 
been  made  in  violation  of  the  statute, 
a  property  owner  is  not  precluded 
from  making  the  objection  in  an  ac- 
tion to  enforce  payment,  by  his  pre- 
vious failure  to  appeal  to  the  board  of 
supervisors.  Hence,  where  a  statute 
provides  that,  when  one  street  ter- 
minates in  another  street,  the  expense 
of  the  work  done  on  one  half  of  the 
width  of  the  street,  opposite  the  ter- 
mination, shall  be  assessed  upon  the 
lots  in  each  of  the  two  quarter  blocks 
adjoining  and  cornering  on  tiie  same, 
and  the  expense  of  the  other  half  upon 
the  lots  fronting  on  the  street  oppo- 
site such  termination,  an  objection 
that  the  whole  of  the  expense  of  the 
work  done  at  this  intersection  was  as- 
sessed exclusively  on  the  lots  in  the 
two  quarter  blocks  adjoining  and  cor- 
nering upon  the  Intersecting  streets, 
and  that,  therefore,  the  charge  against 
the  lot  of  the  objectors  is  double  what 


it  should  have  been,  comes  within  the 
meaning  of  the  rule.  Ferine  v.  Lewis 
(1900)  128  CaL  236,  60  Pac  422.  772. 

(e)  Improvmmeitt  »f  no  henefii. 

In  an  action  to  enforce  the  collec- 
tion of  an  assessment,  a  property 
holder  is  estopped  from  denying  that 
the  improvement  was  of  benefit  to  his 
property,  when  he  did  not  avail  him- 
self of  the  opportunity  of  presenUng 
his  objections  to  the  council  at  the 
confirmation  of  the  assessment. 
Woodlawn  Durham  (1909)  162  Ala. 
666,  60  So.  366. 

So,  an  objection  that  a  property  as- 
sessed is  not  benefited  by  an  improve- 
ment is  waived  by  a  failure  to  urge  it 
at  the  confirmation  of  an  assessment, 
and  it  cannot  be  raised  in  a  proceeding 
f <nr  judgment  and  sale  of  the  property. 
Le  Moyne  v.  West  Chicago  Park 
(1886)  116  IIL  41,  4  N.  E.  498.  6  N.  E. 
48.  See  to  the  same  effect,  Illinois  C. 
R.  Co.  V.  People  (1897)  170  UL  224,  48 
N.  £!.  216,  wherein  the  coort  said: 
*'This  was  not  a  valid  objection,  be- 
cause the  qaestion  of  benefits  was 
settled  by  the  determitiatiott  of  the 
common  council  when  it  passed  the 
ordinance  providing  for  the  improve- 
ment, and  was  not  open  for  determina- 
tion upon  the  application  for  judgment 
and  sale  of  the  property." 

In  Power  v.  Helena  (1911)  48  Mont. 
836,  36  L.R.A.(N.S.)  89.  116  Pac.  416. 
the  rule  is  laid  down  that  the  failure 
of  a  proper^  owner,  notified  of  pro- 
posed improvement  proceedings,  to 
avail  himself  of  the  opportunity  to  re- 
monstrate to  the  local  authorities 
whose  duty  it  is  to  pass  on  the  same, 
will  preclude  him  in  a  subsequent  pro- 
ceeding from  insisting  that  his'  prop- 
erty was  wrongfully  assessed  for  a 
portion  of  the  cost.  In  that  it  received 
no  benefits  from  the  improvement. 
The  court  said:  "May  a  property 
holder  invoke  the  aid  of  a  cojirt  of 
equity,  in  the  first  instance,  to  relieve 
him  from  an  assessment  for  special 
improvements,  upon  the  ground  that 
his  property  is  so  situated  that  it  is 
impossible  for  it  to  obtain  any  bene- 
fit? The  respondent  city  cont«ids 
that,  since  the  legislature  has  desig- 
nated the  city  council  as  a  special  tri- 
bunal before  which  objections  to  the 
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creation  of  the  proposed  improvement 
district  and  to  the  proposed  tax  may 
be  made  and  heard,  the  presentation 
of  objections  to  that  tribunal  is  a  con- 
dition precedent  to  the  right  of  the 
properly  holder  to  go  into  a  court  of 
equi^  for  relief,  in  tiie  absence  of 
fraud  or  lack  of  jurisdiction  appearing 
upon  the  face  of  tbe  council's  pro- 
ceedings.   The  purpose  of  requiring 
notice  to  be  given  and  a  hearing  had 
by  the  council  upon  any  objections  to 
the  creation  of  a  special  improvement 
district,  or  assessment  made  therefor, 
is  to  give  an  opportunity  to  any  inter- 
ested property  holder  to  be  heard,  and 
to  show,  if  he  can,  that  his  property 
will  not  derive  any  special  benefit 
from  the  improvement,  or  that  his 
property  is  made  to  bear  an  unjust 
proportion  of  the  burden  of  taxation ; 
but  equally,  also,  is  it  to  enable  the 
city  to  correct  any  errors  or  mistakes, 
and,  if  any  appear,  to  readjust  itself 
before  expense  has  been  incurred  or 
warrants  have  been  issued.    In  the 
present  instance,  if  the  property  of 
plaintiff,  and  others  similarly  situated, 
can  be  relieved  from  the  ta.-:,  innocent 
third  persons  who  have  done  the  work 
and  received  the  warrants  must  suffer, 
or  the  owners  of  the  remaining  prop- 
er^ within  the  district  must  bear  the 
burden  of  the  entire  assessment.  It 
noay  be  that  a  particular  property 
holder  whose  property  will  be  bene- 
fited was  willing  to  have  the  improve- 
ment made,  provided  all  the  property 
within  the  proposed  boundaries  of  the 
district  shared  in  the  expense,  but 
would  not  have  been  willing  if  one 
half  of  the  property  was  excluded,  and 
the  remaining  portion  left  to  bear  the 
entire  burden.    While  we  have  not 
been  able  to  find  any  case  directly  in 
poin^  and  the  decision  of  the  question 
presented  is  not  without  difficulty,  it 
seems  to  us  that,  upon  principle,  the 
doctrine  of  estoppel  in  pais  is  applica- 
ble here;  that  the  failure  of  the  plain- 
tiff to  appear  before  the  council  and 
object  not  only  deceived  the  city,  but 
other  property  holders  as  well,  and  led 
the  city  to  Incur  expense  which  cannot 
otherwise  be  met;  that  now,  after  ttie 
expense  has  been  incurred,  the  im- 
proveroent  made,  and  warrantjs  issued. 


it  would  be  altogether  inequitable  to 
permit  the  plaintiff  to  escape  his  pro- 
portion of  the  tax.  He  is  estopped  at 
this  late  day  to  say  that  his  proper^ 
will  not  be  benefited." 

An  objection  to  an  assessment  for  a 
sewer  because  the  property  owner  has 
no  access  to  it,  a  atrip  of  land  belong- 
ing to  another  intervening,  comes  too 
late  when  raised  for  the  first  time  in 
an  action  for  judgment  of  sale.  The 
objection  is  one  which  should  be  made 
at  the  confirmation  of  the  assessment, 
and  an  owner  who  fails  to  do  this 
waives  his  right.  Vandersyde  v. 
People  (1901)  196  IlL  200,  61  N.  E. 
1060,  62  N.  E.  806. 

And  in  Grandin  v.  Tacoma  (1915) 
87  Wash.  98, 161  Pac.  264,  it  was  held 
that  a  property  owner  was  estopped  to 
object  to  an  assessment  for  a  street 
system  of  storm  drainage,  on  the 
ground  that  his  property  was  not 
benefited  thereby,  where  he  had  failed 
to  make  objection  at  the  proceedings 
for  conflrmation.' 

In  Rogers  v.  Salem  (1912)  61  Or. 
321,  122  Pac.  308,  in  disposing  of  an 
objection  that  property  would  not  be 
benefited  by  the  construction  of  a 
sewer,  the  court  said;  "It  was  in- 
cumbent upon  the  parties  interested  to 
have  acted  promptly,  making  their  ob- 
jections to  the  council  and  speci^ing 
the  reason  why  their  property  would 
not  be  benefited  by  the  sewer,  or 
wherein  the  assessment  would  be  un- 
just and  oppressive,  and  then,  if  the 
council  had  failed  to  give  a  proper 
hearing,  their  action  could  have  been 
reviewed.  This  remedy  was  adequate. 
.  .  .  No  objections  having  been 
made  to  the  improvement  in  question 
until  after  the  ordinance  providing  for 
the  construction  of  the  sewer  and  the 
apiwrtionment  of  the  expense  was 
passed,  and  the  contract  for  the  con- 
struction let,  and  the  work  partially 
performed,  any  irregularities  occur- 
ring in  the  proceedings  for  such  an  im- 
provement, after  the  common  council 
had  acquired  jurisdiction,  should  not 
be  considered  in  a  suit  to  avoid  Ihe  en- 
tire assessment.  ...  In  such  a 
case,  where  the  property  owners  have 
had  notice  and  an  opportunity  to  be 
heard  In  regard  to  an  assessment  for 
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a  public  improvement,  a  court  of 
equity  will  not  grant  relief  against 
such  assessment  as  unequal,  where 
they  failed  to  appear  and  make  their 
objection  at  the  proper  time." 

So,  an  objection  to  an  assessment 
for  a  sewer  on  the  ground  that  an 
owner  has  access  from  his  land  to 
sewers  on  other  streets,  for  which  he 
has  already  been  assessed,  should  be 
made  at  the  hearing  for  confirmation, 
and,  having  failed  to  avail  himself  of' 
this  statutory  remedy,  an  owner  is 
estopped  from  raising  the  question  in 
an  action  for  judgment  of  sale.  Van- 
dersyde  v.  People  (IlL)  supra. 

Likewise,  an  objection  to  an  assess- 
ment that  the  property  has  not  in- 
creased in  value  because  of  an  im- 
provement, as  shown  by  the  rents, 
must  be  raised  before  the  city  council, 
as  provided  by  statute,  or  it  will  be 
considered  waived.  Hansen  v.  Mis- 
souri Valley  (1916)  178  Iowa,  859.  160 
N.  W.  340. 

So,  in  Minneapolis  &  St.  L.  R.  Co.  v. 
Lindquist  (1903)  119  Iowa,  144,  93  N. 
\V.  103,  it  was  held  that  an  injunction 
would  not  lie  to  restrain  the  collection 
of  an  assessment  for  the  construction 
of  a  sewer,  on  the  ground  that  the  land 
was  so  situated  as  to  derive  no  benefit, 
where  the  statute  gave  the  right  to 
make  objection  to  the  city  council  and 
appeal  to  the  district  court,  and  the 
plaintiff  failed  to  avail  himself  of  eith- 
er  remedy.  See  to  the  same  effect, 
Cincinnati  use  of  Nolte  v.  McDermott 
(1877)  6  Ohio  Dec.  Reprint,  494, 
wherein  the  court  said:  *'The  power 
of  assessing  for  a  sewer  improvement 
is  conferred  by  the  legislature,  and 
proceeds  upon  the  theory  that  special 
benefits  result  to  the  property  as- 
sessed. But  the  exercise  of  the  power 
presupposes  that  question  to  have  been 
determined  by  the  city  council,  in 
whose  discretion  it  is  left,  and  further 
inquiry  is  precluded." 

However,  where  the  statute  does  not 
require  nor  provide  for  the  giving  of 
a  notice  of  the  hearing  of  objections 
to  the  proposed  assessment  roll,  such 
a  notice  is  a  voluntary  proceeding  on 
the  part  of  the  city,  and  the  neglect 
or  refusal  of  a  property  owner  to  ap- 
pear at  the  time  indicated  in  no  man- 


ner affects  his  rights,  or  estops  him 
from  objecting  to  an  assessment  for 
the  construction  of  a  sewer  on  the 
ground  that  the  latter  is  so  far  dis- 
tant from  his  property  as  to  afford 
him  no  benefit,  because  he  cannot  con- 
nect with  it.  Monk  v.  Ballard  (1906J 
42  Wash.  35,  84  Pac.  397.  See  to  the 
same  effect,  McCurdy  v.  Ballard 
(1906)  42  Wash.  697,  84  Pac.  399,  and 
Sanderson  v.  Ballard  (1906)  42  Wash. 
697,  84  Pac.  399. 

In  Jones  v.  Salem  (1912)  63  Or. 
126,  123  Pac.  1096,  it  was  contended 
that  a  portion  of  the  property  assessed 
was  situated  in  thickly  populated 
parts  of  the  city,  and  of  great  value; 
that  other  portions  were  located  in 
rural  sections,  were  of  small  value, 
and  comprised  tracts  of  land  which, 
by  reason  of  the  topography,  were  un- 
suitable for  building  purposes,  and 
could  never  be  benefited  by  the  pro- 
posed improvements ;  that  other  parts 
lay  below  the  grade  of  the  proposed 
sewer,  and  could  not  be  benefited 
thereby ;  and,  further,  that  the  assess- 
ment was  made  without  regard  to  the 
direct  benefits  which  would  result 
from  the  improvement.  It  was  held 
that,  the  council  being  without  juris- 
diction because  of  the  insufliciency  of 
the  notice  of  the  proposed  improve- 
ment, property  holders  were  not  es- 
topped from  enjoining  the  collection 
of  the  assessment  because  they  made 
no  objection  before  the  work  was  pai^ 
tially  performed.  The  court  said : 
"In  proceedings  for  levying  an  assess- 
ment, if  the  common  council  is  with- 
out jurisdiction  from  the  beginning,  a 
person  whose  property  is  affected  by 
such  assessment  is  not  estopped  to  de- 
ny the  validity  of  the  proceedings  on 
the  ground  that  he  made  no  objection 
thereto  while  the  improvement  was 
under  progress." 

(t)  Improvement  injuHoua  to  property. 

Where  notice  of  the  filing  of  the 
assessment  roll  was  duly  given  as  re- 
quired by  statute,  and  the  property 
owner  made  no  objection  to  the  con- 
firmation, in  any  form,  before  the  city 
council,  it  has  been  held  that  the  ob- 
jection that  the  property  is'  injured 
more  than  it  is  benefited  cannot  be 
made  for  the  first  time,  in  a  suit  in 
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equity  to  set  aside  the  assessment. 
Annie  Wright  Seminary  v.  Tacoma 
(1900)  23  Wash.  109,  62  Pac.  444. 

In  an  action  to  invalidate  an  assess- 
ment for  a  storm  sewer  it  appeared 
that  the  plaintiffs  had  never  filed  any 
prptest  or  objection  with  the  city 
council,  as  provided  by  statute;  heoce, 
that  body  was  never  given  an  oppor- 
tunity to  pass  upon  the  question  of 
benefits  inuring  to  the  property  of  the 
plaintiffs  by  reason  of  the  construc- 
titm  of  the  sewer.  It  was  held  that 
it  was  error  to  admit  evidence  tending 
to  establish  the  claim  that  the  prop- 
erty was  not  in ,  fact  benefited,  but 
rather  injured,  the  court  saying: 
**The  law  afforded  the  plaintiffs  an  op- 
portunity to  be  heard  before  the  cify 
couaeil  touching  the  question  of  bene- 
fits inuring  to  their  property,  before 
the  assessment  was  made.  They  have 
failed  to  take  advantage  of  this  op- 
portunity,  or  call  to  the  attention  of 
the  city  authorities  in  apt  time  the 
claim  that  their  property  was  not 
benefited.  For  this  reason  they  will 
not  be  permitted  to  litigate  in  a  court 
the  question  of  benefits.  The  owner 
must  avail  himself  of  the  opportunity 
afforded  to  appear  and  make  his  ob- 
jections to  special  assessments  in  the 
special  form  which  the  law  provides 
for  that  purpose;  otherwise,  he  will 
not  be  heard  to  object  in  any  other 
forum."  Denver  v.  Dumars  (1905)  33 
Colo.  94.  80  Pac.  114. 

Where  a  property  owner  undertook 
to  contest  the  validity  of  a  sale  to  en- 
force an  assessment,  on  the  ground 
that  the  property,  after  the  improve- 
ment had  been  made,  was  not  worth  as 
much  as  the  amount  assessed  against 
it,  and  that  the  assessment,  therefore, 
necessarily  exceeded  the  benefits  re- 
salting  from  the  improvement,  it  was 
held  that,  having  failed  to  appeal  to 
the  city  council  as  provided  by  stat- 
ute, he  was  estopped  from  raising  the 
question.  Empire  Securities  Co.  v. 
Matthews  (1918)  179  Cal.  239, 176  Pac. 
160.  wherein  it  was  said:  "The  sole 
remedy  for  an  excessive  assessment  is 
by  appeal  to  the  city  council,  .  .  - 
and  ...  In  the  absence  of  such  ap- 
peal the  amount  of  the  assessment  is 


not  open  to  question  in  a  subsequent 
or  collateral  proceeding." 

In  Fischback  v.  People  (1901)  191 
lU.  171.  60  N.  E.  887.  it  appeared  that 
a  property  owner,  in  an  action  for 
judgment  of  sale  for  a  delinquent  tax, 
objected  to  an  improvement  in  a  pave- 
ment, because  it  deprived  him  of  a 
sidewalk  in  front  of  his  property.  It 
did  not  appear  that  the  defendant  had 
filed  any  objection  to  the  confirmation, 
but  afterwards,  while  the  work  was  in 
progress,  he  objected,  because,  as  he 
claimed,  there  would  be  no  room  left 
for  a  sidewalk  in  front  of  his  lot.  It 
further  appeared  that  afterward  the 
city  council  passed  an  ordinance 
which  defined  the  lines  and  width  of 
the  space  for  a  sidewalk  on  that  side 
of  the  street,  and  which  reduced  the 
width  of  such  space  from  the  uniform 
width  of  12  feet,  as  theretofore  by  or- 
dinance provided,  to  a  width  frpm  the 
curb  line  of  the  street,  as  paved  and 
Improved,  which  varied  from  12  feet 
to  4A.  according  to  the  lot  lines  front- 
ing on  said  street.  There  was  some 
evidence  that  the  city  had  theretofore 
constructed  the  sidewalk  and  placed  it 
over  the  line  on  defendant's  lot,  in- 
stead of  in  front  of  it,  and  that  appel- 
lant had  recovered  damages  for  the 
trespass,  and  he  testified  that  the  curb 
of  the  Improved  street  touched  at  some 
points  on  his  property,  but  there  was 
no  evidence  adduced  showing  there 
the  true  line  was.  It  appeared,  how- 
ever, from  the  evidence,  that  the.  im- 
provement was  made  in  strict  con- 
formity with  the  ordinance  authoriz- 
ing it,  and  the  maps,  plans,  and  detail 
drawings  prepared  by  the  city  engi- 
neer, referred  to  in  the  ordinance,  and 
which  were  on  file  in  his  office,  and  no 
sufficient  reason  appears  why  defend- 
ant could  not  have  made  and  filed  his 
objections  in  the  county  court  on  the 
application  for  confirmation.  In  hold- 
ing him  estopped  from  raising  the  ob- 
jection, the  court  said:  "It  may  be 
that  the  actual  construction  of  the 
improvement  brought  more  directly 
and  forcibly  to  his  attention  the  fact, 
if  it  be  a  fact,  that  his  property  would 
not  be  benefited,  or  benefited  to  the  ex- 
tent It  was  assessed,  by  the  improve- 
ment, than  was  done  by  the  ordinance 
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and  its  accompanyinfT  maps  and  plans. 
Still,  that  would  not  give  him  the  right 
to  appear  and  make  the  same  objec- 
tions on  the  application  for  sale  that 
he  would  have  made  on  the  application 
for  confirmation." 

An  injunction  to  restrain  the  col- 
lection of  an  assessment,  on  the 
ground  that  the  lowering  of  the  grade 
of  a  street  was  an  unreasonable  act 
of  oppression,  and  injurious  to  prop- 
erty owners,  will  not  be  granted  where 
no  objection  was  made  at  the  confir- 
mation of  the  assessment.  Cdsgrove 
V.  Chicago  (1908)  2S5  lU.  368,  86  N. 
E.  699,  wherein  the  court  said:  "The 
bill  sets  up  no  claim  of  which  the 
plaintiffs  in  error  might  not  have 
availed  themselves  at  some  stage  of 
the  assessment  proceedings.  This  suit 
is  substantially  a  collateral  attack  up- 
on such  proceedings.  The  aid  of  a 
court  of  equity  can  only  be  invoked  in 
the  absence  of  an  adequate  legal  rem- 
edy. The  collection  of  a  special  as- 
sessment cannot  be  enjoined  in  favor 
of  one  who  has  hajl  an  opportunity  to 
make  bis  defense  in  the  court  in  which 
the  assessment  proceedings  were  had. 
His  failure  to  make  his  defense  there 
affords  no  ground  for  an  application  to 
a  court  of  equity  to  relieve  him  from 
the  consequences  of  his  neglect." 
:  In  De  Puy  v.  Wabash  (1893)  133 
Ind.  336,  32  N.  E.  1016,  it  wae  held 
that  the  right  to  object  to  the  asseee- 
ment  for  a  street  improvement  on  the 
ground  that  the  property  was  not  bene- 
fited, but  in  reality  injured,  by  the 
grading  of  a  street,  was  waived  by  a 
failure  to  present  the  objections  at 
the  proper  time  and  place,  the  court 
saying:  "The  appellants  could  have 
contested  before  the  city  council  many 
of  the  questions  raised  in  this  proceed- 
ing, including  benefits  and  damages  to 
their  property,  but  they  could  not 
stand  by  while  the  contract  was  being 
executed  and  the  improvement  was 
being  made,  and,  after  taking  the 
chances  of  the  benefits  of  their  propr 
erty,  embarrass  the  city  or  the  con- 
tractor by  denying  the  propriety  of  the 
weik,  and  by  objecting  to  the  manner 
of  its  execution." 

Bat  a  property  owner,  having  filed 
with  the  city  a  .claim  for  damages 


which  was  disallowed,  and  then  hav- 
ing brought  suit  for  such  claim  before 
an  assessment  was  made,  is  not  es- 
topped in  an  action  to  enforce  pay- 
ment, from  setting  up  her  claim,  by 
reason  of  the  fact  that  she  did  not  ap- 
pear before  the  mayor  and  aldermen 
to  protest,  when  notified  in  accordance 
with  the  charter  and  ordinances  of  the 
city.  Birmingham  V.  Wagenseler 
(1910)  168  Ala.  344,  53  So.  289.  The 
court  said:  "Her  claim  for  damages 
and  suit  for  same  were  not  only  a 
claim  for  damages  for  injury  done 
by  the  said  city  to  her  said  property, 
but  was  a  most  emphatic  protest 
against  the  right  of  the  city  to  as- 
sess any  amount  against  her  said 
property  to  help  pay  for  such  grading 
and  fixing  of  said  avenue  and  side- 
walk. In  other  words,  if  said  lots 
were  damaged  by  said  work,  the  city 
was  not  entitled  to  assess  any  amount 
against  her  property;  for,  under  the 
rules  of  law  governing  such  matters, 
the  same  work  could  not  be  both  a  ben- 
efit and  a  detriment  to  the  property. 
To  determine  whether  there  was  .a 
benefit  or  a  detriment  to  the  property, 
the  test  is  whether  the  work  done  in- 
creased or  diminished  the  value  of  the 
property.  If  it  increased  the  value  of 
the  property,  then  an  assessment  not 
exceeding  the  benefit  on  the  one  hand, 
or  its  proportionate  share  of  the  ex- 
pense on  the  other,  would  be  proper 
and  legal.  On  the  other  hand,  if  said 
work  diminished  the  value  of  said 
property  by  m^ing  it  more  inacces- 
sible, then  the  owner  thereof  would  be 
entitled  to  damages." 

(g)  AMeaament  in  excesm  of  coat  of  tfm- 

provement. 

In  Tumwater  v.  Pix  (1897)  18  Wash. 
153,  51  Pac.  363,  it  was  held  that,  where 
an  assessment  for  the  improvement  of 
a  street  was  double  the  actual  cost,  the 
defect  was  not  jurisdictional,  and  a 
property  owner  Who  had  notice  of  the 
assessment,  and  failed  to  appear  and 
object  at  the  time  appointed,  was  es- 
topped from  raising  the  question  in 
defense  of  an  action  to  enforce  col- 
lection of  the  assessment.  In  this  case 
the  court  said:  "This  does  not  go  to 
the  jurisdiction  to  make  a  reassess- 
ment, but  is  a  matter  which  the  town 
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council  could  have,  and  it  inust  be 
presumed  would  have,  corrected,  had 
i4)plication  been  made  for  that  pur- 
pose in  accordance  with  the  notice 
contained  in  the  ordinance  for  reas- 
sesgment  above  set  out.  It  is  a  mere 
mistake,  or  irregularity  at  most,  not 
affecting  the  jurisdiction.  No  reason 
is  suggested  why  respondent  did  not 
appear  and  make  his  objection  before 
the  town  council.  That  body  had  ju- 
risdiction of  the  subject-matter,  and 
was  clothed  with  power  to  arrive  at  a 
correct  determination.  It  was  the 
tnbunal  appointed  by  the  law  for  the 
correction  of  any  mistakes  or  irregu- 
larities. Parties  interested  cannot  be 
permitted  to  disregard  the  opportuni- 
ties so  afforded  for  a  hearing,  and  to 
select  a  forum  of  their  own  choosing. 
They  must  make  their  objections 
seasonably,  before  the  tribunal  which 
the  law  appoints  for  that  purpose,  and, 
failing  to  do  so,  cannot  thereafter  be 
heard  to  complain.'* 

Ajid  in  Alexander  v.  Tacoma  (1904) 
36  Wash.  366,  77  Fac.  686,  it  was  said: 
^t  appears  by  the  terms  of  the  con- 
tract ^at  the  actual  cost  of  the  im- 
provement was  $5,795,  while  the  re- 
assessment was  for  $5,800,  or  $6  more 
than  the  original  cost.  On  this  dis- 
crepancy the  second  objection  is 
founded.  In  tax  sales,  where  the  pro- 
ceedings were  wholly  ex  parte,  courts 
have  set  aside  titles  acquired  there- 
under apparently  for  some  not  very 
substantial  reasons,  and  cases  can  be 
found  where  differences  even  less  than 
are  shown  here  have  been  held  to  avoid 
the  proceedings.  The  reasoning  on 
which  sach  judgments  are  justified, 
howeveri  has  no  application  to  pro- 
ceedings such  as  our  statutes  pre- 
scribe. They  were  rendered  in  cases 
where  the  proceedings  were  such  that 
no  opportnni^  was  given  to  make  the 
objection  until  after  the  sale.  Such  is 
Dot  the  fact  here.  The  appellant  had 
the  right  to  appear  before  the  city 
council  and  make  this  objection.  Had 
he  done  so,  doubtless  it  would  have 
been  corrected.  But,  having  failed  to 
appear  and  make  the  objection,  he 
must  be  deemed  to  have  waived  it." 

But  where,  by  statute,  a  city  of  the 
third  class  is  prohibited  from  making 


an  assessment  for  more  than  the 
amount  of  the  estimated  cost  of  a 
street  improvement,  an  assessment  for 
more  than  the  estimated  cost  exceeds 
the  power  of  the  city  council,  and  in 
such  a  case  a  property  owner  is  not 
estopped  to  object  to  the  assessment 
on  that  ground  by  his  failure  to  ob- 
ject at  the  confirmation.  Euehl  v.  Ed- 
monds (1915)  85  Wash.  307,  148  Pac. 
19. 

It  has  been  held  that  an  objection  to 
a  special  assessment  for  paving,  that 
sufficient  money  has  already  been  col- 
lected to  pay  for  an  improvement, 
should  be  made  at  the  confirmation, 
and  comes  too  late  when  raised  for  the 
first  time  in  an  application  for  judg- 
ment of  sale.  People  ex  rel.  Thompson 
V.  Judson  (1908)  233  UL  280,  84  N.  E. 
233,  wherein  the  court  said:  ''We  are 
of  opinion  that  the  question  now  un- 
der consideration  in  so  far  as  it  sought 
to  show  that  prior  to  the  confirmation 
of  tiie  new  assessment  there  was  no 
unpaid  balance,  is  conclusively,  settled 
by  the  judgment  of  confirmation.  Of 
course,  appellants  might  show,  on  ap- 
plication for  judgment  and  sale,  that 
the  assessment  had  been  paid,  in  whole 
or  in  part,  subsequent  to  the  confirma- 
tion; but  where,  as  in  the  case  at  bar, 
it  is  contended  that  there  is  nothing 
due  for  which  a  second  or  new  assess- 
ment can  legally  be  levied,  there  is  nq 
reason  why  this  matter  should  not  be 
brought  forward  at  the  confirmation. 
Under  the  statute,  a  failure  to  raise 
this  question  at  the  time  of  confirma- 
tion precludes  appellants  from  now 
contending  that  there  was  no  balance 
for  which  the  new  assessment  could 
properly  be  levied." 

And  in  Goodwillie  t.  Lake  View 
(1889)  —  III  — ,  21  N.  E.  817,  it  was 
held  that,  if  property  owners  desired 
to  question  the  finding  as  to  the 
amount  necessary  to  defri^  the  cost 
of  an  improvement,  they  should  have 
done  so  at  the  time  the  order  for  con- 
firmation was  applied  for  and  entered, 
and  were  estopped  by  their  failure  to 
do  80,  from  raising  the  objection  in 
later  proceedings. 

Where  a  contract  for  the  construc- 
tion of  a  sewer  was  let  for  a  consider- 
ably less  sum  than  that  on  which  an 
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assessment  was  based,  the  objection 
■  that  the  latter  is  excessive  is  a  proper 
one,  btit  it  must  be  raised  on  the  con- 
firmation of  the  assessment,  if  known 
at  that  time;  and  a  court  of  equity 
will  not  relieve  a  property  owner  from 
payment  when  he  has  neglected  to  fol- 
low the  method  provided  by  law. 
Bloomington  v.  Blodgett  (1887)  24  III. 
App.  650,  wherein  the  court  said:  "If 
the  excessive  and  unnecessary  levy 
was  known  to  appellee  at  the  time,  or 
before  the  judgment  of  the  county 
court  confirmingr  the  assessment  of  the 
commissioners,  as  provided  in  §§  30 
and  31  of  art.  9,  chap.  24,  Rev.  Stat.,  he 
should  then  and  there  have  made  his 
defense.  If  not  known  at  that  time, 
but  the  error  is  discovered  at  or  before 
the  time  when  the  county  collector 
applies  to  the  county  court  for  judg- 
ment against  the  lots,  at  the  time  of 
applying  for  judgment  against  lands 
for  taxes  due  the  state  and  county, 
appellee  may,  at  that  time,  make  his 
defcinse  under  the  provisions  of  §  39, 
art.  9,  chi^p.  24,  Rev.  Stat.,  for  the 
reason  that  the  dbjiection  would  be 
based  upon  facts  discovered  after  the 
.^eriginal  judgment  confirining  the  as- 
'sessment,  and  hence  could  not  have 
bcten  Intet^posed  as  a  defense  at  the 
time  the  assessment  was  confirmed. 
1%e  lost  clause  of  §  39  is:  'And,  up- 
on application  for  judgment  upon 
■such  assessment,  no  defense  or  objec- 
tion shall  be  made  or  heard  which 
might  have  been  interposed  in  the  pro- 
ceeding for  the  making  of  such  as- 
sessment, Or  the  application  for  the 
confirmation  thereof.*  The  meaning 
of  this  clause  is  that  all  proper  objec- 
tions and  defenses  arising  subsequent- 
ly to  the  confirmation  of  the  assess- 
ment, and  which  could  not,  therefore, 
have  been  interposed  in  that  proceed- 
ing, may  be  set  up  when  the  collector 
seeks  a  judgment;  that  the  confirma- 
tion of  the  assessment  by  the  county 
court  is  final  and  conclusive  only  as 
to  all  defenses  and  objections  exist- 
ing at  that  time." 

(h)  Asaeiunnent  wMitmt  regard  to  bene* 
fit. 

A  failure  to  object  to  an  assessment 
for  a  street  improvement  on  the 
ground  that  the  "front-foot"  rule  has 
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been  used  in  apportioning  it,  without 
regard  to  the  benefits,  will  estop  a 
property  owner  from  later  raising  the 
objection.  Thus,  it  has  be^n  held  that, 
whtin  an  owner  has  not  followed  the 
remedy  given'  him  by  statute  for  re- 
vision of  assessments,  he  is  precluded 
from  objecting  that  an  assessment  was 
made  according  to  the  "arbitrary 
front-foot"  rule,  and  not  on  the  basis 
of  benefits  derived  from  the  improve- 
ment. English  V.  Arizona  (1909)  214 
U.  S.  369,  53  L.  ed.  1030,  29  Sup.  Ct. 
Rep.  658. 

Similarly,  a  property  owner  who 
fails  to  object  before  the  tribunal  pro- 
vided by  law  to  try  such  objections, 
in  the  course  of  the  proceeding,  is  es- 
topped from  alleging  the  invalidity  of 
a  sidewalk  assessment  on  the  ground 
that  he  is  charged  for  the  frontage  on 
both  streets,  of  a  corner  lot.  Hallett 
v.  United  States  Security  &  Bond  Co. 
(1907)  40  fcoio.  281,  90  Pac.  683. 

And  where  the  acts  of  the  legisla- 
ture, under  which  proceedings  for 
paving  were  taken,  are  not  void,-  and 
the  city  charter  furnishes  an  ample 
remedy  to  the  owner  of  an  abutting  lot 
to  contest  the  amount  of  an  assess- 
ment, or  the  legality  of  the  proceed- 
ings to  levy  and  collect  it,  an  owner 
will  not  be  permitted  to  enjoin  collec- 
tion. Lanham  &  Sons  Co.  v.  Rome 
(1911)  136  Ga.  398,  71  S.  E.  770.  In 
that  case  objection  was  made  for  the 
first  time,  in  such  an  action,  that  the 
front-foot-rule  adopted  resulted  in  an 
excessive  assessment.  The  court  said : 
"Counsel  for  plaintiff  in  error  cited, 
in  regard  to  what  is  known  as  the 
front-foot  rule  of  assessment,  the  case 
of  Norwood  v.  Baker  (1898)  172  U.  S. 
269,  43  L.  ed.  443,  19  Sup.  Ct.  Rep.  187. 
That  decision  has  been  discussed  by 
the  Supreme  Court  of  the  United 
States  in  several  other  later  cases. 
.  .  .  It  would  not  be  profitable  to 
enter  into  a  discussion  of  the  views 
entertained  by  the  majority  and  mi- 
nority of  the  court  in  those  cases.  It 
might  not  be  amiss,  however,  to  sug- 
gest that  if  the  general  rule  is  to  al- 
low assessment  by  the  front  foot,  and 
the  exception  is  only  where  such  an 
assessment  becomes  confiscatory  in 
character,  whether  wholly  or  partial- 
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ly  so,  it  would  seem  that  the  person 
who  seeks  to  i)ring  himself  within  the 
exceptional  status  ought  to  allege 
facts  sufficient  for  that  purpose.  In 
the  case  at  bar,  as  we  have  stated,  the 
plaintiffs  in  error  were  afforded  ample 
opportunity  to  contest  the  assess- 
meHts,  either  as  to  their  amount  or 
legality;  and  neither  on  the  face  of  the 
statute,  nor  in  the  pleadings  or  evi- 
dence, was  there  anything  to  show 
that  the  assessment  was  confiscatory 
in  character,  either  wholly  or  partial- 
ly." 

So,  an  objection  to  the  mode  of  as- 
sessment for  the  construction  of  a 
sewer,  unless  it  appears  that  the  board 
is  wholly  without  jurisdiction,  or  that 
the  procedure  has  been  departed  from 
in  some  vital  naanner,  mu^t  be  made 
before  the  board,  as  provided  by  stat- 
ute, and  one  who  fails  to  do  this 
waives  his  right  to  raise  the  question 
in  an  action  to  enforce  the  assessment; 
.hence  an  objection  that  an  assessment 
made  according  to  the  frontage  of  the 
property  was  not  a  correct  estimate  of 
benefits  cannot  be  heard  in  such  an 
action.  Harney  v.  Benson  (1896)  113 
Cal.  814,  46  Fac.  687. 

Similarly,  an  objection  that  an  as- 
seaament  was  levied  by  the  front  foot, 
snd  not  according  to  the  special  bene- 
fits to  each  lot,  cannot  be  raised  in 
defense  of  an  action  to  enforce  pay- 
ment. Jenks  T.  Chicago  (1868)  48  IIL 
296,  wherein  the  court  said:  "The 
record  shows  that  the  assessment  was 
■pon  property  specially  benefited,  in 
the  judgment  of  the  commissioners, 
and  their  judgment  could  not  be  im- 
peached, except  for  fraud.  .  .  .  Ob- 
jections of  the  character  here  present- 
ed should  be  made  at  the  proper  time, 
before  the  common  council.  If  they 
disallow  them,  he  might  mijoin  the 
proceedings,  if  there  had  been  fraud 
in  the  assessment,  or  made  on  a  wrong 
basis.  It  is  not  fair  or  just  that  a 
party  should  lie  by  until  the  improve- 
ment is  made,  and  then,  by  his  objec- 
tions, impose  the  whole  burden  of  the 
improvement  upon  the  city,  or  upon 
other  property  holders,  the  full  bene- 
fit of  which  he  enjoys." 

In  Wray  v.  Fry  (1902)  168  Ind.  92, 
€2  X.  E.  1004,  which  was  an  action  to 


enforce  the  lien  of  an  assessment  for 
the  construction  of  a  sewer,  it  was 
alleged  "that,  at  the  time  and  place 
appointed  to  hear  objections  to  iaid 
assessment,  appellant  appeared  before 
the  committee  of  the  common  council, 
and  presented  his  objections  to  the  as- 
sessment against  his  said  lot,  and  sa{d 
committee,  after  hearing  his  objec- 
tions, informed  him  that  his  said  lot 
was  not  benefited  by  the  construction 
of  said  sewer,  and  that  they  would  so 
report  to  the  council;  that  said  com- 
mittee failed  to  make  such  report,  but. 
on  the  contrary,  reported  the  approval 
of  the  assessment  by  the  front-foot 
rule,  as  made  by  the  engineer;  that,  by 
the  failure  of  said  committee  to  report 
as  aforesaid,  this  defendant  wa^' de- 
ceived and  misled,  and  prevented  from 
enforcing  his  legal  rights."  The  court 
said:  "How  he  was  prevented  by  said 
action  of  the  committee  'from  enforc- 
ing his  legal  rights'  is  not  shpwn. 
Said  committee  wias  nOt  authorize  to 
assess  beneiits;  it  could  only  make 
recommendations  to  the  common  coun- 
cil. Burns's  Stat.  1901,  §  4294.  The 
powei^  to  make  assessments  in  such 
cases  was  vested  in  the  common  coun- 
cil. This  appellant  was  bound  to 
know.  If  the  committee  had  reported 
to  the  council  that  appellant's  lot  Was 
not  benefited,  that  body  had  the  pow- 
er, notwithstanding  such  report,  to  as- 
sess benefits  against  said  lot.  Under 
said  §  4294  .  .  .  appellant  was  en- 
titled to  a  hearing  on  his  objections, 
not  only  before  the  said  committee, 
but  before  the  common  council.  In 
the  exercise  of  diligence,  he  should 
have  presented  his  objections  to  that 
body,  and  obtained  the  hearing  accord- 
ed by  the  statute.  His  failure  pi  do 
this  gives  him  no  right  to  be  heard  in 
this  action  on  such  questions." 

An  objection  that  an  assessment  is 
made  according  to  the  front-foot  rule, 
without  regard  to  actual  benefits,  must 
be  made  at  the  proper  time  before  the 
city  council,  and  if  not  then  raised,  the 
right  to  object  is  waived.  Leeds  v. 
Defrees  (1901)  157  Ind.  392,  61  N.  E. 
930,  wherein  the  court  said:  "If  ap- 
pellant was  not  satisfied  with  the  part 
of  tiie  costs  apportioned  to  her  prop- 
erty, she,  as  was  her  right  under 
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Burns's  Stat.  1901,  g  4294,  ought  to 
have  appeared  before  the  common 
council  at  the  time  fixed  for  the  hear- 
'  ioff  of  the  engineer's  report,  and  pre- 
sented her  objections  thereto,  and 
sought  a  hearing  thereon.  Such  a 
hearing,  we  must  presume,  the  com- 
mon council  would  have  accorded  to 
her.  That  body,  under  §  4294,  supra, 
being  §  7  of  the  Barrett  Law  as  orig- 
inally  enacted,  was  the  proper  tribu- 
nal before  which  appellant  might  have 
appeared  and  contested  the  question 
as  to  whether  or  not  the  amount  of  the 
cost  of  the  street  assessment  sought 
to  be  apportioned  to  her  abutting  prop- 
erty exceeded,  under  all  the  circum- 
stances in  the  case,  the  amount  of 
benefits  received  by  such  property  on 
account  of  the  improvement.  In  the 
event  it  was  shown  or  established  to 
the  satisfaction  of  the  common  coun- 
cil that  such  sum  exceeded  the  amount 
of  the  special  benefits  resulting  to 
such  property,  the  common  council, 
under  the  provisions  of  the  above  sec- 
tion, was  invested  with  plenary  pow- 
ers so  to  change  or  modify  the  pro- 
posed assessment  as  to  m^e  it  con- 
form, under  all  the  circumstances, 
as  near  as  possible  to  such  resulting 
benefits.  .  .  .  The  statute  in  ques- 
tion as  shown,  provides  a  tribunal  for 
that  purpose,  and  further  provides  that 
an  aggrieved  person  shall  have  the 
right  to  appear  before  it,  and  be  ac- 
corded a  hearing  on  his  objections  to 
the  proposed  assessment.  The  pow- 
er to  hear  the  complaint  of  the  ag- 
grieved owner  carries  with  it  such  im- 
plied poww  as  will  make  the  hearing 
effectual;  for  the  rule  is  well  settled 
that  when  a  general  power  is  granted 
by  a  statute,  every  necessary  power 
for  the  effectual  exercise  thereof  is 
given  by  implication.  .  .  .  Possess- 
ing such  general  power  under  the 
statute,  the  council  certainly  had  the 
right,  upon  a  hearing,  to  award  ade- 
quate and  effectual  relief  by  ultimate- 
ly apportioning  ihe  cost  of  the  im- 
provement to  the  several  pieces  of 
property,  according  to  the  benefits  re- 
sulting to  each  on  account  of  the  Im- 
provement.'* 

Where  the  notice  required  by  stat- 
ute has  been  duly  given,  affording  op- 


portunity to  appear  and  be  heard  on 
the  question,  an  owner  who  fails  to 
take  advantage  of  that  opportunity  is 
usually  estopped  from  questioning  the 
validity  of  the  assessment.  This  rule 
applies  to  an  objection  making  the  as- 
sessment by  the  front-foot  rule.  Fel- 
met  V.  Canton  (1919)  177  N.  C.  62,  97 
S.  E.  728,  wherein  the  court  said: 
"No  objection  was  made  by  the  prop- 
erty owners,  or  any  of  them.  In  fact, 
the  improvement  seems  to  have  been 
undertaken  at  the  instance  of  a  ma- 
jorify  of  the  property  ovmers  in  the 
vicinity.  It  nowhere  appears  that 
there  is  anything  unjust  or  oppressive, 
either  in  the  improvement  itself  or  the 
method  or  amount  of  the  assessment.** 

So,  where  councils  have  directed  tiie 
city  engineer  to  make  an  assessment 
for  paving  a  street,  and  the  property 
holders  are  notiiied  of  the  time  and 
place  at  which  the  assessment  will  be 
made  and  objections  heard,  an  owner 
who  does  not  attend  will  be  held  to 
have  waived  his  right  to  protest  that 
the  entire  improvement  was  assessed 
on  the  front-foot  basis,  when  part  of 
the  abutting  property  for  long  stretch- 
es should  have  been  exceptionally  as- 
sessed. Scranton  v.  Davidson  (1894) 
8  Lack.  Jur.  (Pa.)  141. 

In  Wright  v.  Forrestal  (18M)  6S 
Wis.  841,  27  N.  W.  63,  which  was  an 
action  to  declare  void  and  set  aside 
certain  tax  certificates  issued  on  a  tax 
sale  for  the  nonpayment  of  special  as- 
sessihents  for  a  local  street  improve- 
ment, on  the  ground  that  the  assess- 
ment was  an  arbitrary  one,  based  sole- 
ly on  the  cost  of  work  in  front  of  each 
lot  without  consideration  as  to  actual 
benefits,  the  court,  in  dismissing  the 
complaint,  said:  "Certainly  the  record 
does  show  that  quite  a  large  number 
of  the  lots  were  not  charged  with  bene- 
fits to  an  amount  equal  to  the  esti- 
mated cost  of  the  work  in  front  olthe 
same,  nor  anything  near  that  sum. 
Any  mistakes  which  the  board  may 
have  made  in  charging  lots  with  a 
greater  sum  as  benefits  than  it  might 
be  made  to  appear  they  would  receive 
from  the  construction  of  the  street 
would  furnish  no  ground  of  relief,  ao 
long  as  such  charge  was  not  made 
fraudulently  and  for  the  purpose  of 
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maldnsr  the  owners  pay  more  than 
their  just  proportion  of  the  costs  of 
such  improvement.  Mistakes  of  judg- 
ment or  opinion  in  this  respect  can 
only'  be  corrected  by  appearing  before 
the  board  at  the  proper  time,- and  bav- 
ins them  corrected  by  an  appeal  to  the 
board  or  to  the  common  council,  as 
provided  by  the  charter.  After  the 
time  for  reviewing  the  assessment  has 
passed,  the  legality  or  justice  of  the 
award  of  benefits  can  only  be  im- 
peached by  showing  that  the  award 
was  not  made  upon  the  proper  basis, 
or  that  it  was  fraudulently  made. 
Mere  mistake  of  judgment  cannot 
avail  to  vitiate  the  proceedings." 

So,  a  property  owner  who  signed  a 
petition  for  the  construction  of  a  sew- 
er, and  made  no  objection  to  the  as- 
sessment on  grievance  day,  is  not  es- 
topped from  asserting  that  the  assess- 
ment is  excessive  in  taxing  all  prop- 
er^f  without  regard  to  depth,  by  the 
front-foot  rule.  People  ex  rel.  Miller 
Smith  (1915)  166  App.  Div.  412, 
162  N.  Y.  Supp.  299. 

It  has  generally  been  held  that 
where  a  property  owner  objects  to  an 
assessment  because  it  was  made  ac- 
cording to  the  valuation  of  the  land, 
instead  of  according  to  the  benefits 
conferred,  he  is  estopped  from  raising 
the  question  in  a  suit  to  enjoin  the 
collection  of  the  assessment,  having 
failed  to  do  so  before  the  city  council 
after  notice.  New  Whatcom  v,  Bel- 
lingham  Bay  Improv.  Co.  (1896)  16 
Wash.  131,  47  Pac.  236,  aflarmed  in 
(1899)  172  U.  S.  314,  43  L.  ed.  460,  19 
Sup.  Ct.  Rep.  205.  See  to  the  same 
effect  Northwestern  &  F.  Hypotheek 
Bank  v.- Spokane  (1898)  18  Wash.  456, 
61  Pac.  1070;  Heath  v.  McCrea  (1898) 
20  Wash.  342,  55  Pac.  432;  Annie 
Wright  Seminary  v.  Tacoma  (1900)  23 
Wa^  109,  62  Pac.  444;  McNamee  v. 
Tacoma  (1901)  24  Wash.  691,  64  Pac. 
791. 

However,  it  has  been  held  that  a 
property  owner,  by  his  failure  to  ap- 
pear before  the  city  council,  as  pro- 
vided by  statute,  and  object  to  the 
validity  of  an  assessment  levied  by 
the  front-foot  rule  without  considers" 
tion  of  benefit  conferred,  is  not  es- 
tapped  from  attacking  the  constitu- 
tionality of  the  statute  under  which 


the  assessment  was  made,  on  the 
ground  that  it  is  in  violation  of  the 
14th  Amendment  of  the  Constitution 
of  the  United  States.  Montgomery  v. 
Birdsong  (1899)  126  Ala.  632,  28  So. 
522. 

So,  a  failure  to  present  an  objection 
to  the  preliminary  notice  of  an  intend- 
ed improvement  does  not  estop  a  prop- 
erty holder  from  objecting  to  the  city 
council,  after  an  assessment  has  been 
made,  that  it  was  done  wholly  without 
reference  to  the  value  of  the  property 
or  the  benefits  accruing  thereto  by 
reason  of  the  building  of  a  sewer  be- 
ing grossly  unequal  and  discrimina- 
tory. Pueblo  V.  Colorado  Realty  Co. 
(1908)  44  Colo.  590,  99  Pac.  318, 
wherein  it  was  said:  "While  both  the 
preliminary  order  and  notice  are  re- 
quired to  contain  the  estimated  cost 
of  the  improvement  and  the  cost  per 
front  foot,  and  while  no  contract  can 
be  let  for  any  amount  exceeding  the  08«, 
timate  made,  this  coat  is  only  approx- 
imate, and  not  intended  to  be  final. 
In  the  nature  of  things  the  entire  cost 
of  the  improvement,  and  the  exact 
amount  to  be  assessed  against  each 
property  owner,  cannot  be  ascertained 
until  after  the  contract  for  the  im- 
provement is  let  and  the  work  finished 
and  accepted.  The  only  respect  in- 
which  proper^  owners  are,  by  the 
statute,  concluded  by  failure  to  file  ob- 
jections or  complaints  in  response  to 
the  preliminary  notice,  is  that  when 
the  council  thereafter  passes  an  ordi- 
nance authorizing  the  improvement, 
and  therein  finds  that  the  same  was 
duly  ordered  after  notice  duly  given, 
and  that  the  petition  therefor  was 
presented  and  subscribed  by  the  re- 
quired number  of  owners,  such  finding 
is  made  conclusive  in  every  court  or 
other  tribunal.  Property  owners  are 
not  estopped,  by  a  failure  then  to  ob- 
ject, thereafter  to  complain  of  the  ba- 
sis adopted  in  making  the  assessment, 
or  of  the  cost  of  the  improvement,  or 
of  the  amounts  apportioned  to  them. 
Indeed,  such  ascertainments  can  only 
be  determined  when  the  city  council 
passes  the  assessing  ordinance,  which, 
under  the  statute,  cannot  be  done  un- 
til after  the  work  is  completed  and  ac- 
cepted. ...  It  thus  appears,  .  .  . 
from  the  unambiguous  language  of  the 
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statute,  that  property  owners  who,  in 
response  to  the  preliminary  notice,  do 
not  object  to  the  creation  of  an  im-: 
provement  district,  or  the  construction 
of  a  public  improvement,  are  not  con- 
cluded by  the  preliminary  ■  order  or 
notice  as  to  the  approximate  cost 
thereof,  or  the  apportionment  to  the 
several  tracts  of  land  affected,  as  set 
forth  in  such  order  or  notice,  but  may 
thereafter,  within  the  statutory  time 
and  in  accordance  with  the  statute,  in 
response  to  the  final  or  second  notice 
given  by  the  city  clerk  after  the  com- 
pletion of  the  work  and  before  the  as- 
sessment ordinance  is  put  upon  its 
passage,  file,  and  are  entitled  to  have 
decided,  the  objections  which  they 
make  thereto.  If  they  are  not  then 
given  a  hearing,  or  if,  upon  such  hear- 
ing, the  decision  ia  against  them,  they 
are  entitled  to  be  heard  in  a  court  of 
equity," 

A  paving  assessment  which  on  its 
face  shows  that  a  property  was 
charged  with  double  the  amount  au- 
thorized and  directed  by  law,  as  where 
comer  lots  are  assessed  on  both 
streets  according  to  frontage,  is  void, 
and  an  owner  is  not  obliged  to  take  an 
appeal  to  the  board  of  supervisors,  but 
may  raise  the  question  for  the  first 
time  in  defense  of  an  action  to  enforce 
the  assessment.  Kenny  v.  Kelly 
(1896)  118  Cal.  364,  45  Pac.  699. 

And  where  a  statute  provided  that 
an  assessment  against  property  could 
be  made  thereon  only  to  the  extent  of 
ISO  feet  of  depth,  and  the  assessment 
was  in  fact  made  by  the  city  council 
on  the  whole  property,  regardless  of 
depth,  it  has  been  held  that  a  property 
owner  does  not  waive  his  right  to  ob- 
ject because  no  complaint  was  made 
before  the  city  council,  when  the  man- 
ner of  assessment  was  not  disclosed 
until  after  the  meeting  for  hearing 
objections.  Hedge  v.  Des  Moines 
(1909)  141  Iowa,  4,  119  N.  W.  276. 

Similarly,  an  objection  to  an  as^ss- 
ment  that  it  is  inequitable  as  placing 
property  at  a  distance  from  sewers  on 
an  equal  basis  with  abutting  property, 
and  assessing  both  by  the  front-foot 
rule,  is  not  waived  by  a  failure  to  ap- 
pear on  the  grievance  day  and  file  ob- 
lections  to  the.  assessment.  People  ex 
i-el.  Empire  v.  Smith  (1916)  166  App. 


Div.  406,  152  N,  Y.  Supp.  295,  rev'd  on 
other  grounds  in  (1916)  216  N.  Y.  95, 
110  N.  E.  174.  See  to  the  same  effect, 
People  ex  rel.  Kennedy  v.  Smith 
(1915)  166  App.  Div.  413.  152  N.  Y. 
Supp.  300. 

Where  a  city  charter  provides  that 
street  improvements  may  be  made  and 
the  cost  assessed  against  abutting 
property  owners,  an  assessment  ac- 
cording to  front  footage,  without  re- 
gard to  benefits,  is  void;  and  the  fur- 
ther provision  that  the  failure  to  call 
on  the  city  council  to  revise  and  cor- 
rect errors  shall  estop  the  owner  from 
denying  the  correctness  of  the  assess- 
ment roll  does  not  provide  for  a  hear- 
ing on  the  question  of  benefits  re- 
ceived, nor  estop  the  owner  from 
objecting  on  the  ground  ef  uncon- 
stitutionali^.  Hutcheson  v.  Storrie 
(1899)  92  Tex.  686,  45  L.R.A.  289,  71 
Am.  St.  Rep.  884,  51  S.  W.  848. 

Where  a  sidewalk  asses'sment  itself 
discloses  that  it  is  made  in  a  manner 
not  prescribed  by  statute,  it  is  void  on 
its  face,  and  an  owner  of  property 
thus  assessed  is  not  required  to  ap- 
peal to  the  city  council  for  the  tor- 
rectiott  of  the  assessment,  but  may,  as 
a  defense  in  an  action  to  enforce  the 
same,  rely  upon  its  inherent  invalidi- 
ty. This  rule  applies  where  the  stat- 
ute requires  an  assessment  to  be  based 
on  the  frontage  of  the  property  im- 
proved, and  the  assessment,  as  made, 
proportions  the  benefit  according  to 
the  square  foot  of  the  improvement. 
City  Securities  Co.  v.  Harvey  (1917) 
176  Cal.  682, 169  Pac.  380. 

It  has  been  held,  however,  that 
equity  will  not  restrain  the  collection 
of  an  assessment  for  a  sewer  improve- 
ment on  the  groiind  that  it  was  made 
according  to  the  square  foot  of  the 
property  to  be  benefited,  where  it  ap- 
peared that  the  complainant  had  not 
availed  himself  of  either  remedy  given 
by  statute,  of  objecting  to  the  city 
council,  or  appealing  to  the  district 
court.  Minneapolis  &  St.  L.  R.  Co.  t. 
Lindquist  (1903)  119  Iowa,  144,  93  N. 
W.  103. 

(t)  Bxtra  chargea  inelvded  in  ««aeM- 

ment. 

Where  an  opportunity  is  siveu  by 
notice  to  present- objectiona  to  aik  aa- 
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seasment  before  a  municipal  board, 
and,  if  dissatisfied  with  its  decision* 
to  appeal  theref  rom*  a  property  owner 
who  does  neither  is  estopped,  in  an  ac- 
tion to  enforce  collection  of  the  as- 
sessment, from  setting  up  a  defense 
that  he  was  charged  for  other  items 
besides  the  cost  of  the  improvements. 
Woodlawn  v.  Durham  (1909)  162  Ala. 
50  So.  366. 
IJkewis^  an  objection  that  a  large 
amount  of  extra  work  is  included  in 
the  assessment  which  was  not  pro- 
vided for  by  the  contract  cannot  be 
raised  after,  the  confirmation  of  the 
assessment.    Miller's  Case  (1861)  12 
Abb.Pr.  (N.Y.)  121,  wherein  the  court 
uid:  *'It  is  not  alleged  that  the  work 
was  not  performed,  or  not  well  per- 
formed, or  that  it  ought  to  have  been 
done  for  less.   But  the  want  of  these 
allegations  is  not  here  referred  to  as 
an  answer  to  these  objections.  The 
first  objection  does  not  present  such 
an  irregularity  as  would  affect  the  ju- 
risdiction of  the  common  council  in 
confirming  the  assessment.    Had  the 
objection  been  made  before  either 
board  of  the  common  coujicil,  they 
might  have  thought  proper  not  to  pay 
the  contractor  who  had  performed  the 
extra  work  without  a  legal  contract. 
The  work  may  have  been  fairly  done, 
and  the  common  council  may  have  felt 
equitably  bound  to  pay  for  it.  There 
is  no  pretense  to  allege  that  it  would 
be  fraudulent,  in  a  proper  case,  so  to 
do.  However  this  may  have  been,  the 
objection  comes  too  late." 

It  has  also  been  held  that  an  ob- 
jection to  an  assessment,  on  the 
ground  that  it  includes  items,  for  the 
expense  of  inspection  and  engineer- 
ing which  were  included  in  the  cost 
price,  is  waived,  if  not  raised  before 
the  city  council  at  the  time  set  for 
hearing.  Young  v.  Tacoma  (1903)  31 
Waah.  153,  71  Pac.  742. 

So,  where  the  city  council  is  made 
the  initiatory  tribunal  for  the  hearing 
of  objections,  an  owner  who  fails  to 
protest  against  an  assessment  on  the 
ground  that  it  includes  paving  be- 
tween street  car  tracks,  which  duty  is 
by  its  franchise  placed  on  the  car  com- 
pany, cannot  raise  the  question  in  la- 
ter proceedings.  Ibid. 


IMPROVEMENT— WAIVER.  719 

An  objection  to  an  assessment  that 
it  includes  an  amount,  as  incidental 
expenses,  for  engineering  and  prints 
ing,  is  waived  by  a  failure  to  appeal 
to  the  board  of  supervisors  as  pro- 
vided by  statute,  and  cannot  be  raised 
as  a  defense  to  an  action  for  collec- 
tion. Boyle  V.  Hitchcock  (1884)  66 
CaL  129,  4  Pac.  1143. 

The  contention  that  an  assessment 
for  street  improvements  included  a 
charge  for  work  not  authorized  to  be 
done  under  the  contract,  where  the 
statute  so  provides,  must  be  raised  in 
due  appeal  to  the  board  of  supervisors, 
and  an  owner,  having  failed  to  do  this, 
cannot  raise  the  question  in  an  action 
to  enforce  the  collection  of  an  assess- 
ment. Fanning  v.  Leviston  (1892) 
93  Cal.  186,  28  Pac.  943. 

Where  the  superintendent  of  streets, 
in  making  an  assessment,  includes 
items  of  expense  which  are  not  named 
in  the  plans  and  specifications  at- 
tached to  the  contract,  the  assess- 
ment is  not  rendered  void  thereon, 
and  a  property  owner  who  fails  to  ap- 
peal as  provided  by  statute  is  estopped 
from  objecting  in  an  action  on  the  aa-- 
sessment.  Ferine  v.  Forbush  (1898) 
97  Cal.  306,  32  Pac.  226. 

And  where  it  appears  that  the  con- 
tractor has  constructed  a  sidewalk  on 
a  strip  not  included  in  the  area  to  be 
improved,  so  that  the  work  done  is 
without  authority  and  the  cost  should 
not  be  included  in  the  assessment, 
made  to  cover  the  total  cost  of  the  im- 
provement, the  assessment  is  not  void, 
and  the  property  owner,  having  failed 
to  exercise  his  right  of  appeal  to  the 
city  council,  is  estopped  from  assert- 
ing it  in  a  later  proceeding.  Oak  Hill 
Water  Co.  v.  Gillette  (1910)  13  Cal. 
App.  605,  110  Pac.  316.  The  court 
said:  "Had  it  done  so,  and  the  atten- 
tion of  the  council  been  directed  to 
the  fact  that  not  only  was  the  work 
incomplete  by  reason  of  the  failure  of 
the  contractors  to  construct  the  side- 
walk in  front  of  the  lots  instead  of  on 
and  across  the  ends  thereof  so  pro- 
jecting into  the  street,  but  also  to  the 
fact  that  the  cost  of  the  sidewalk  so 
constructed  had  been  included  in  the 
assessment  for  the  total  cost  of  the 
work,  no  doubt  the  council  would  have 
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met  the  objectioaa  by  an  racerciae  of 
the  power  vested  in  it  by  |  11,  and 
caused  the  errors  to  be  corrected." 

So,  an  objection  that  an  item  of  ex* 
pense  for  searching:  the  record  of  the 
property  abutting  on  an  improvement, 
to  ascertain  the  exact  frontage  of  the 
lots,  is  included  in  the  assessment,  is 
waived  by  an  owner  who  fails  to  ap- 
peal to  the  city  council.  Ahlman  v. 
Barber  Asphalt  Paving  Co.  (1919) — 
Cal.  App.— ,  181  Pac.  238,  wherein  it 
was  said:  "Of  course,  it  must  be  pre- 
sumed that  if  he  had  called  the  atten- 
tion of  the  council  to  the  fact  that  his 
assessment  was  thus  excessive  to  the 
extent  of  $1,  that  tribunal  would  have 
I'elieved  him  from  the  burden  of  this 
charge.  Such  appeals  contemplate  the 
correction  of  errors  like  this,  and  it 
is  entirely  just  and  right  that,  if  a 
property  owner  fails  to  avail  hiinself 
qf  this  privilege  thus  accorded  him  by 
the  law,  he  should  thereafter  be  pre- 
cluded from  urging  the  objection." 

Compare  Donnelly  v.  Howard 
(1882)  60  CaL  291,  wherein,  in  an  ac- 
tion to  enforce  a  lien  for  a  street  as- 
sessment, the  defense  was  that  there 
was  included  in  the  assessment  a 
charge  for  work  done  which  was  not 
authorized  by  the  resolution  of  inten- 
tion or  the  invitation  for  sealed  pro- 
posals. It  was  held  that  the  defendant 
was  not  estopped  by  his  failure  to  ap- 
peal to  the  board  of  supervisors,  as 
provided  by  statute.  The  court  said: 
'^he  demand  must  be  for  the  amount 
properly  chargeable  against  the  lot," 
and  ^'the  plaintiff  is  not  entitled  to  re- 
cover unless  he  proves  a  demand  for 
the  ampunt  legally  due  for  the  work." 

(J)  Kntire  coat  of  improvement  on  abut- 
finer  property. 

Where  a  property  holder  objects  to 
an.  assessment  for  the  reason  that  the 
entire  cost  of  the  improvement  is 
levied  on  the  properly  benefited,  with- 
out any  apportionment  against  the 
public,  he  must  raise  the  question  at 
the  confirmation  of  the  assessment, 
and,  having  failed  to  do.  he  is  estopped 
from  contesting  the  validity  of  the  as- 
sessment on  such  grounds,  in  a  pro- 
ceeding for  judgment  and  sale  of  the 
property.   Le  Moyne  v.  West  Chicago 


Park  (1886)  116  UL  41,  4  N.  E.  498^ 
«  N.  E.  48. 

So,  an  objection  to  an  assessment 
roll  that  the  intersection  of  two 
streets  should  have  been  assessed  as 
the  property  4f  the  town,  and  bene- 
fited by  an  improvement,  cannot  be 
raised  in  a  proceeding  for  judgment, 
but  is  waived  by  failure  to  present  it 
at  the  hearing  for  confirmation.  Wal- 
ters V.  Lake  (1889)  129  IlL  23, 21  N.  E. 
556,  wherein  the  court  said:  "It  haa 
never  been  held  that  the  street  upon 
which  the  improvement  is  made  is 
subject  to  assessment  as  being  bene- 
fited by  the  improvement.  The  ordi- 
nance has  not  provided  for  raising 
any  money  for  the  improvement  of  the 
street  intersections  by  general  taxa- 
tion, and  the  commissionera  have  de- 
cided that  there  has  been  no  public 
benefit  to  the  town.  The  only  course 
left  for  the  objectors  was  to  show  up- 
on the  hearing  that  their  lots  were 
benefited  less  than  the  amounts  as- 
sessed  against  them.  In  a  case  like 
this,  .the  excess  of  the  coat  over  the 
benefits  received  may  be  ralaed  by  gen- 
eral taxation,  and,  in  this  indirect  way, 
a  portion  of  the  cost  of  the  improve- 
ment may  be  borne  by  the  municipali- 
ty. ..  .  Appellants,  however,  failed 
to  satia^  the  Jury  that  the  benefits 
derived  from  the  improvement  by  their 
lots  were  not  equal  to  the  amounts  as- 
aessed  against  them.** 

Similarly,  an  objection  that  the  or- 
dinance authorizing  an  improvement 
is  void  in  that  it  provides  for  a  special 
tax  on  contiguous  property  to  pay  the 
entire  cost  of  the  improvement  except 
at  street  interaeetlona  and  contiguous 
to  a  public  park,  without  any  provi- 
sion limiting  the  tax  to  the  benefits 
received,  must  be  considered  by  the 
county  court  on  application  fOr  con- 
firmation, and  a  property  owner  who 
does  not  avail  himself  of  the  privilege 
extended  to  him,  and  have  the  ques- 
tion of  benefits  there  reviewed  and  de- 
termined, is  estopped  from  raising  the 
question  in  a  proceeding  for  judgment 
of  sale  of  the  delinquent  property. 
Hull  V.  People  (1897)  170  111.  246,  48 
N.  E.  984. 

If  an  Assessment  roll  improperly 
fails  to  charge  the  city  with  any  part 
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of  the  coat  of  an  improvement  as  a 
public  benefit,  the  objection  shoald  be 
made  before  the  court  in  confirma- 
tion proceedings  as  required  by  stat- 
ute, and  a  failure  to  follow  this  rem- 
edy estops  the  property  holder  from 
enjoining  the  collection  of  th'e  tax. 
Cosgrove  v.  Chicago  (1908)  236  IlL 
358,  85  N.  E.  699. 

A  property  owner,  having  failed  to 
appeal  to  the  city  council,  as  provided 
by  statute,  on  account  of  irregularity 
in  an  assessment,  is  precluded  from 
urging  an  irregularity  in  an  action  to 
recover  the  assessment,  which  might 
have  been  corrected  on  such  appeal. 
This  rule  applies  to  an  objection  that 
the  charge  for  curbs  and  sidewalks  is 
made  only  against  two  lots,  while  the 
assessment  for  sewering,  regrading, 
and  macadamizing  is  on  the  whole 
district,  it  appearing  that  the  curb- 
ing and  sidewalks  are  laid  only  in 
firont  of  the  said  lots.  McSherry  v. 
Wood  (1894)  102  CaL  647,  S6  Fac. 
1010. 

But  where  an  ordinance  for  a  pub- 
lic improvement  directs  that  one  half 
of  the  expe]{ise  shall  be  paid  by  the  city 
and  one  half  assessed  against  the 
property  owners,  unless  this  procedure 
is  followed  an  assessment  on  any  other 
basis  is  illegal,  and  a  property  owner 
is  not  estopped  by  the  confirmation 
from  objecting  to  its  validity.  Re 
Turfler  (1865)  44  Barb.  (N.  Y.)  46, 19 
Abb.  Pr.  140,  wherein  the  court  said : 
"The  assessment  in  the  first  instance 
waa  illegal,  because  not  made  in  con- 
formity to  the  ordinance  of  the  com- 
mon council.  A  confirmation  of  it 
could  not  cure  the  illegality." 

(1e}  Exdtution  of  propeHv  benched. 

Where  it  was  complained  that  a 
street  railroad  company  was  not 
charged  its  full  proportion  of  the  cost 
of  a  pavement,  and  that  for  this  rea- 
son the  assessment  against  other 
owners  was  excessive,  it  was  held  that, 
having  failed  to  avail  themselves  of 
the  remedy  at  law  provided  by  statute, 
they  were  estopped  from  enjoining  the 
collection  of  the  assessment  made 
against  them.  Regenstein  v.  Atlanta 
(1896)  98  Ga.  167,  26  S.  E.  428. 

Where  a  paving  assessment  is  al- 
9  A.L.R.—46. 


leged  to  be  void  because  a  lot  in  the 

district  is  omitted,  the  remedy  is  by 
appeal  to  the  city  council,  and  failure 
to  make  such  appeal  is  a  waiver  of  the 
objection.  Ahlman  v.  Barber  Asphalt 
Paving  Co.  (1919)  —  CaL  App.  — ,  181 
Pac.  238. 

In  an  action  to  annul  the  assessment 
for  the  construction  of  a  sewer,  it  ap- 
peared that,  in  making  the  assess- 
ments, the  city  authorities  exempted 
certain  parks  and  various  triangular 
tracts  of  land  along  the  street.  No 
protests  were  made  by  the  plaintiffs 
against  these  exemptions,  nor  did  they 
file  any  complaints  or  objections  in 
response  to.  a  notice  by  the  city  clerk 
that  the  property  named  was  not  to  be 
assessed.  It  waa  held  that  the  assess- 
ment was  not  void,  and  the  plaintiffs 
could  not  have  relief  in  equity. 
Spalding  v.  Denver  (1906)  33  Colo. 
17^  80  Pac.  126,  wherein  the  court 
said:  "No  doubt,  in  the  preliminary 
stages  of  the  creation  of  a  sewer  dis- 
trict, the  question  of  exemptions  of 
property  therein  from  bearing  its  le- 
gal proportion  of  the  expense  of  a  lo- 
cal public  improvement  could  be  heard 
and  determined,  but  owners  injurious- 
ly affected  by  such  exemptions  must 
move  in  apt  time.  They  will  not  be 
permitted  to  remain  silent  touching  the 
matters  of  which  they  have  notice,  and 
then,  for  the  first  time,  after  the  im- 
provement has  been  completed  and  the 
assessment  made  upon  their  property, 
claim  that  the  assessment  is  void  be- 
cause of  matters  which  might  have 
been  corrected  had  they  interposed 
their  objection  before  the  expense  of 
construction  was  incurred.  The  omis- 
sion of  property  from  bearing  its  pro- 
portion of  a  special  assessment  does 
not  render  the  entire  assessment  void. 
The  most  that  plaintiffs  could  claim 
would  be  that  an  unjust  burden  was 
imposed  upon  their  property  because 
of  the  exemptions  of  other  property 
in  the  district  benefited  by  the  sewer. 
The  law  has  provided  a  forum,  namely, 
the  city  council  sitting  as  a  board  of 
equalization,  to  determine  the  ques- 
tion of  assessments  and  apportion- 
ments. The  plaintiffs  have  not  seen 
fit  to  avail  themselves  of  the  oppor- 
tunity thus  afforded  to  have  their  as- 
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sessments  reduced,  if,  under  the  law 
and  facts,  they  would  have  been  en- 
titled to  such  a  reduction,  and  there- 
fore cannot  appeal  to  a  court  of  equity 
for  the'  relief  which  they  might  have 
obtained  in  the  special  forum  the  law 
has  provided." 

In  Denver  v.  Dumars  (1905)  33  Colo. 
94,  80  Pac.  114,  it  appeared  that  streets 
and  highways  in  the  district,  as  well 
as  certain  property,  were  excepted 
from  the  assessment.  In  holding  that 
an  objection  to  this  exclusion  was  not 
timely  in  an  action  to  invalidate  the 
assessment,  the  court  said:  "That 
property  in  an  improvement  district 
is  improperly  excepted  from  bearing 
its  proportion  of  the  cost  of  a  local 
improvement  can  no  doubt  be  raised, 
if  parties  affected  present  the  quea- 
tion  in  apt  time.  Where,  however, 
as  in  this  instance,  no  question  is 
raised  with  respect  to  the  exception 
until  after  the  completion  of  the  work, 
and  no  effort  made  to  have  the  city 
authorities  act  upon  that  matter,  it 
is  too  late  to  raise  the  question  in  the 
courts.  The  omission  of  lots  from  an 
assessment  does  not  make  the  entire 
assessment  void.  .  .  .  The  most 
that  plaintiffs  could  claim  is  that  if 
property  was  improperly  excluded 
which  should  have  been  included, 
then  such  exclusion  would  result 
in  imposing  upon  the  property  as- 
sessed an  unjust  burden,  to  the  ex- 
tent of  the  amount  which  should  have 
been  assessed  against  the  excluded 
property.  This  matter  should  have 
been  called  to  the  attention  of  the  city 
council  by  filing  objections,  and  there- 
after presenting  them  to  that  body, 
sitting  as  a  board  of  equalization. 
The  plaintiffs  failed  to  invoke  the 
remedy  provided  by  statute,  and  are,, 
therefore,  not  now  in  a  position  to  as- 
sert alleged  rights  which  could  have 
been  secured  by  that  remedy." 

And  in  Hildreth  v.  Longmont  (1909) 
47  Colo.  79,  105  Fac.  107,  the  court 
said:  "It  is  ui:ged  that  if  the  public 
parks  had  been  included  in  the  as- 
sessments made  for  the  construction 
of  the  sewer  system  some  $3,000  of 
the  assessment  would  have  been  made 
against  these  parks.  The  omission  of 
property  which  should  have  been  as- 


sessed to  pay  the  cost  of.  a  public  im- 
provement does  not  render  the  assess- 
ment or  the  proceedings  void.  All 
that  could  be  claimed  in  such  circum- 
stances would  be  that  the  assessment 
on  property  taxed  for  such  improve-] 
ment  should  be  reduced  to  the  extent 
it  would  have  been  bad  the  omitted 
property  been  charged  with  its  pro- 
portionate share  of  the  expense.  But 
parties  seeing  this  relief  must  apply 
in  the  first  instance  to  the  special  for- 
um which  the  law  has  vested  with  au- 
thority to  determine  such  questions, 
which  in  the  case  at  bar  was  the  city 
council.  In  the  objections  and  com- 
plaints made  by  plaintiffs,  no  question 
was  raised  on  the  score  of  the  omis- 
sion of  the  parks.  Not  having  availed 
themselves  of  the  opportunity  thus 
afforded  to  have  their  proposed  as- 
sessments reduced,  if,  under  the  law 
and  facts  they  would  have  been  en- 
titled to  such  a  reduction,  they  cannot 
appeal  to  a  court  of  equi^  for  the  re- 
lief which  they  might  have. secured 
in  the  special  forum  the  law  has  pro- 
vided.** 

"When  a  person  is  summoned  befdre 
a  tribunal  to  challenge  a  charge 
against  his  property,  he  may  not  avoid 
the  effect  of  nonattendance  by  aver- 
ring in  a  different  proceeding  that  he 
was  misled  as  to  the  tribunal's  in- 
tended course  of  action."  Under  this 
rule,  a  property  owner  cannot  object 
to  the  exemption  of  certain  property 
from  an  assessment,  thereby  increas- 
ing his  own,  where  he  had  notice  of 
the  meeting  to  hear  such  objections, 
but  did  not  attend  because  he  was  told 
by  the  city  engineer  that  the  exempted 
property  would  have  to  pay  its  pro- 
portionate share  of  the  improvement. 
Gorman  v.  State  (1901)  157  Ind.  205, 
60  N.  E.  1083. 

So,  an  objection  that  property  bene- 
fited by  an  improvement  was  not  in- 
cluded in  an  assessment  cannot  be 
raised  in  an  action  for  judgment  of 
sale  on  a  delinquent  tax,  when  it  ap- 
pears that  the  question  was  disposed 
of  by  the  court  on  confirmation  of  the 
assessment,  although  the  court  took 
no  action  to  carry  its  decision  into  ef- 
fect Johnson  v.  People  (1898)  177 
IlL  64,  62  N.  E.  308. 
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Similarly,  in  Minnesota  &  M.  Land 
Sl  Improv.  Co.  v.  Billings  (1901)  50 
C.  C.  A.  70,  111  Fed.  972,  wherein  it 
was  contended  that  the  enforcement  of 
a  tax  for  a  sew«r  should  be  enjoined 
for  the  reason  that  no  assessment  was 
levied  a^rainst  a  large  portion  of  the 
laad  which  lay  within  the  improve- 
ment district,  it  was  held  that,  even  if 
the  excluded  property  ought  to  have 
borne  its  burden  of  the  improvement, 
the  objection  came  too  late,  as  the 
time  to  object  to  the  omission  was  pre- 
scribed by  statute. 

An  objection  that  no  part  of  the 
expense  of  grading  a  street  was  as- 
sessed against  a  railroad  company, 
whose  track  occupied  a  porti'on  of  the 
street,  cannot  be  raised  in  an  action 
to  foreclose  a  lien  for  the  assessment, 
in  the  absence  of  an  appeal  to  the 
board  of  supervisors.  McVerry  v. 
Boyd  (1891)  89  Cat  304,  26  Pac.  885, 
wherein  the  court  said:  "The  mere 
fact  that  a  portion  of  the  street  was 
occupied  by  a  railroad  company,  whose 
duty  it  was  to  improve,  or  to  bear  the 
«q)ense  of  improving,  a  part  of  the 
street  does  not  impair  the  prima  facie 
correctness  of  the  assessment.  The 
apportionment  of  the  expense  of  the 
work  is  given  by*  the  statute  to  the  su- 
perintendent of  the  streetSt  and  the 
defendant,  if  dissatisfied  with  the  as- 
sessment, should  have  appealed  to  the 
beard  of  supervisors,  as  provided  by 
I  12  of  the  act  in  question.  Having 
failed  to  do  so,  he  cannot  now  com- 
plain of  any  matters  from  which  he 
eoQld  have  obtained  relief  by  apply- 
in;  at  the  proper  time  to  the  proper 
wthorities." 

In  New  York,  however,  it  has  been 
Md  that  where  assessors  did  not  fol- 
low the  provisions  of  the  ordinance 
regolating  the  assessment  of  benefits 
as  to  the  property  to  be  included,  but 
(noitted  a  large  proportion,  thereby  in- 
creasing the  assessment  on  other  prop- 
erty, an  owner  is  not  estopped  by  the 
confirmation  of  the  common  council 
from  objecting  on  these  grounds,  and 
he  may  restrain  the  collection  of  the 
usessment.  Hassen  v.  Rochester 
(1875)  65  N.  Y.  516,  wherein  the  court 
recited  the  provisions  of  ttie  city  char- 
ter, as  follows :  "All  assessments  and 


reassessments  heretofore  made,  or 
that  hereafter  may  be  made,  for  local 
improvements,  shall  be  and  are  here- 
by declared  to  be  valid  and  effectual, 
notwithstanding  any  irregularity, 
omission,  or  error  in  the  proceeding 
relating  to  the  same,  and  all  questions 
concerning  the  same  shall  be  deter- 
mined in  all  courts  and  places  liber- 
ally to  sustain  such  proceedings  and 
with  reference  to  the  very  right  of  the 
case,  and  not  strictly."  Referring  to 
this  provision  it  was  said:  "The  ^ 
terms  of ^  that  provision  clearly  show 
that  it  was  intended  to  apply  to  cases 
where,  without  it,  some  irregularity, 
omission,  or  error  of  a  formal  nature, 
in  some  of  the  proceedings  relating  to 
an  assessment,  and  not  affecting  the 
substantial  merits,  might  have  invali- 
dated it,  and  t^at  it  does  not  relate  to 
the  principle  or  rule  adopted  by  the 
assessors  in  making  an  assessment,  or 
to  a  clear  violation  of  an  express  re- 
quirement of  law,  prescribing  and  de- 
fining what  property  was  to  be  as- 
sessed, or  regulating  the  aiQount  of 
the  assessment  to  be  imposed.  This 
construction  is,  I  think,  sustained  by 
the  direction  that  all  questions  con- 
cerning the  same  shall  be  determined 
in  all  courts  and  places  liberally  to 
sustain  such  proceedings,  and  with 
reference  to  the  very  right  of  the  case, 
and  not  strictly.  That  direction  as- 
sumes and  contemplates  that  some  as- 
sessments axe  properly  to  be  subject 
to  review  by  the  courts,  and  may  be 
held  invalid,  but  in  determining  the 
question  of  their  validity,  the  merits, 
without  regard  to  mere  irregularities, 
omissions,  or  errors,  not  affecting  sub- 
stantial rights,  are  only  to  be  con- 
sidered. If  it  was  intended  by  the 
provision  to  declare  that  every  irregu- 
larity, omission,  or  error  of  any  kind, 
affecting  or  relating  to  an  assessment, 
was  to  be  disregarded,  there  would 
have  been  no  necessity  or  propriety 
in  adding  anything  further,  after  de- 
claring that  all  assessments  made  or 
to  be  made  for  local  public  improve- 
ments were  valid  and  effectual.  All 
that  is  subsequently  provided  would 
be  useless.  The  intention  was  to  ren- 
der a  technical  irregularity,  omission, 
or  error  unavailable  and  ineffectual, 
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88  a  ground  for  setting  aside  snch  an 
assessment.  It  would  be  an  unreason- 
able construction  of  that  provision  to 
hold  that  the  legislature,  after  care- 
fully providing  that  certain  measures 
and  proceedings,  tending  to  protect 
the  rights  of  persons  whose  lands 
were  to  be  assessed,  should  be  pur- 
sued, nevertheless  intended  to  declare 
that  they  might  be  entirely  disre- 
garded, and  that  every  assessment 
which  the  common  council  might  di- 
rect to  be  imposed  would,  notwith- 
standing such  disregard,  be  valid  and 
effectual.  Such  a  construction  can- 
not be  justified  and  is  unwarranted." 

(I)  Improvement  aa  g0t%oral. 
"The  right  to  be  heard  carries  with 
it  the  right  to  relief,"  and  where  land- 
owners do  not  avail  themselves  of  the 
opportunit7  provided  by  law  to  pre- 
sent their  grievances  before  the  city 
council,  they  are  bound  by  the  assess- 
ment unless  the  proceedings  are  void. 
Under  these  circumstances  an  injunc- 
tion to  restrain  the  collection  of  an 
assessment  for  the  construction  of  a 
sewer,  on-  the  ground  that  it  is  a  gen- 
eral improvement  and  not  a  local  one, 
will  not  be  granted.  Greensburg  v. 
Zoller  (1901)  2S  Ind.  App.  126,  60  N. 
E.  1007. 

An  objection  to  the  constructton  of 
a  sewer  by  landowners  outside  of  the 
city  limits,  that  its  purpose  is  solely 
as  an  outlet  for  the  city  sewerage,  and 
not  as  a  drain  for  stirface  water,  is 
waiyed  where  the  owners  are  notified 
and  requested  to  appear  before  the 
committee  appointed  to  view  the  out- 
let and  the  lands,  but  do  not  do  so, 
and  they  make  no  objection  until  after 
the  committee  has  reported  to  the 
council  and  the  petition  for  the  drain- 
age of  the  city  has  been  docketed. 
"It  is  the  general  rule  that  such  ob- 
jections  must  be  made  at  the  earliest 
opportunity,  so  that  the  proceeding 
shall  not  be  allowed  to  proceed  to  a 
fruitless  result  with  accumulation  of 
cost;  and  if  not  so  made  they  will  be 
deemed  to  be  waived.  .  .  .  Having 
failed  to  make  said  objection  at  the 
first  opportunity,  the  same,  even  if 
tenable,  was  waived."  Valparaiso  v. 
Parker  (1897)  148  Ind.  379,  47  N.  E. 
330. 


Where  objections  to  an  ordinance 

are  not  made  in  confirmation  proceed- 
ings, "the  rule  is  that  the  ordinance 
can  be  attacked  on  the  ground  it  is 
void,  but  on  this  ground  only,  for  if 
the  ordinance  is  void,  the  court,  in  the 
assessment  proceeding,  had  no  juris- 
diction,  and  all  the  proceedings  based 
upon  the  ordinance  are  consequent^ 
void."  The  question  of  the  validity 
of  the  ordinance  is  a  jurisdictional 
one  within  this  ruling,  and  may  prop- 
erly be  raised  in  a  proceeding  for 
judgment  and  sale.  O'Neil  v.  People 
(1897)  166  III.  561,  46  N.  E.  1096.  In 
that  case  the  objection  was  that  the 
improvement  provided  for  in  the  or^ 
dinance  was  not  a  local  improvement, 
but  included  structures  of  a  general 
character,  such  as  the  location  of  a 
city  hall,  pumping  works,  and  stand- 
pipes.  It  was  held,  however,  that  the 
ordinance  was,  at  most,  ambiguous, 
and  that  the  report  of  the  commis- 
sioners as  to  a  "portion"  of  the  im- 
provement to  be  paid  by  special  as- 
sessment showed  that  the .  ordinance 
was  understood  In  its  proper  sense. 
The  court  said:  "The  use  of  the  word 
•portion'  in  their  report,  together  with 
the  fact  that  their  estimate  was  lim- 
ited to  the  items  mentioned  in  the  'es- 
timate of  cost'  above'  set  forth,  shows 
that  the  commissioners  understood  the 
ordinance  in  the  restricted  sense  we 
have  indicated, — ^at  is,  that  the  con- 
struction of  reservoirs,  fire  hydrante, 
and  water  mains  was  the  improvement 
contemplated  by  the  ordinance,  and 
which  was  to  be  paid  for  by  special 
assessment.  The  fact  that  said  report 
was  approved  by  the  president  and 
trustees  of  the  village  shows  that  the 
ordinance  was  understood  by  ihem  in 
that  sense.  Under  such  circamston- 
ces,  and  since  the  contract  has  been 
let  and  the  work  done,  the  ordinance 
should  not  be  held  void."  See  to  the 
same  e£fect.  Harts  v.  People  (1898) 
171  UL  458,  49  N.  £.  538;  McManua  t. 
People  (1699)  183  III.  391,  56  N.  E. 
886. 

(m)  Property  tiondcmned  or  dedicated 
for  improvement. 

The  omission  to  award  damages  to 
the  owner  of  property  is  an  ohjection 
which  cannot  be  raised  after  the  e<m- 
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finnatfon  of  the  assessment.  Re  Cru- 
der (1881)  84  N.  Y.  619.  The  court 
said:  '*The  omission  to  make  such 
sward  cannot  be  properly  called  a 
aubstantial  error  in  making  the  aa- 
sessment.  Notwithstanding  such 
omission,  the  assessment  itself  may 
be  entirely  regular  and  accurate.  The 
petitioner  is  not  harmed  or  aggrieved 
by  the  assessment.  It  is  by  an  omis- 
sion back  of  Uiat  and  which  preceded 
it.  His  right  to  damages  is  not  af- 
fiected  by  it.  There  is  no  necessity  of 
vacating  it  to  enable  the  petitioner  to 
secure  his  rights.  ...  To  hold  other- 
wise would  produce  a  very  anom- 
alous result.  If  damages  had  been 
awarded  to  the  petitioner,  the  expen- 
ses of  the  assessment,  and  his  propor- 
tionate  part  thereof,  would  have  been 
increased,  and  practically  he  stands 
liere  complaining  that  the  assessment 
against  him  was  not  large  enough,  and 
therefore  should  be  vacated  entirely. 
If  the  assessors  unlawfully  refused 
to  award  him  damages,  he  had  his 
remedy.  Their  action  could  have  been 
compelled.  But  the  remedy  was  not 
by  an  attack  upon  an  assessment, 
which  had  no  fault  except  that  a  pos- 
sible item  of  expense  was  omitted." 

So,  an  agreement  by  which  a  prop- 
erty owner  dedicated  land  for  a  street, 
an,d  in  consideration  was  not  to  be 
assessed  for  benefits  for  the  opening 
of  the  street^  is  invalidt  and,  even  if 
treated  as  a  valid  agreement,  cannot 
be  used  in  a  suit  to  enjoin  collection 
of  an  assessment,  where  the  owner 
failed  to  avail  himself  of  the  oppor- 
tunity to  make  his  defense  before  the 
commissioners^  and  again  in  the  cir- 
cuit court  by  way  of  exception.  Vrana 

St.  Louis  (1901)  164  lilow  146,  64 
S.  W.  180. 

And,  where  ample  opportunity  is 
given  to  a  party  feeling  himself  ag- 
grieved by  the  widening  of  a  street, 
to  be  heard  before  the  council  on  re- 
turn by  the  commissioners,  and,  if  not 
satisfied  with  their  determination, 
then  on  an  appeal  to  a  court  of  record, 
equity  will  not  enjoin  the  collection 
of  an  assessment  made  against-  an 
owner  whose  property  has  been  ap- 
propriated for  the  improvement,  and 
who  did  not  pursue  the  remedy  thus 


afforded.  McBride  v.  Chicago  (1869) 
22  111.  574. 

Property  owners  who  fall  to  object 
at  the  time  the  assessment  roll  was 
made  up,  and  who  pay  their  assess- 
ments, are  estopped  from  raising  any 
question  going  to  the  procedure.  "All 
informalities,  as  well  as  all  defenses 
going  to  the  amount  of  the  assessment, 
are  merged  in  the  order  of  confirma- 
tion." Under  tbis  rule  falls  an  ob- 
jection that  certain  moneys  recovered 
in  condemnation  proceedings  to  make 
the  improvement  were  not  credited, 
but  diverted  to  other  uses,  thus  mak- 
ing a  greater  assessment  than  should 
be  laid  upon  the  proper^.  Sanderson 
V.  Seattle  (1917)  96  Wash.  582,  164 
Pac.  217. 

Similarly,  an  objection  to  an  asaesa- 
ment  levied  to  pay  the  compensation 
awarded  to  owners  of  proper^  taken 
for  opening  a  street,  on  the  ground 
an  irregularity  in  the  condemnation 
proceedings,  cannot  be  made  in  an  ap- 
plication for  Judgment  of  sale.  Such 
an  objection  mnst  be  made  at  the  con- 
firmation proceedings  or  it  will  be 
considered  waived.  Bass  v.  People 
(1903)  203  ni.  206,  67  N.  E.  806, 
wherein  the  court  said:  "Appellant 
might  have  objected  to  the  confirma- 
tion of  the  assessment  in  the  circuit 
court  on  the  ground  of  want  of  juris- 
diction in  the  condemnation  suit,  but 
he  was  concluded  by  the  judgment  of 
confirmatifHi  as  to  that  and  all  other 
questions  which  might  then  have  Been 
raised  and  adjudicated.  The  applica- 
tion of  the  county  collector  to  the 
county  court  was  for  the  purpose  of 
satisfying  the  judgment  of  confirma- 
tion in  the  circuit  court,  and  was  based 
upon  that  judgment.  A  property  own- 
er has  a  right  to  a  hearing  before  his 
property  can  be  burdened  with  a 
special  assessment,  but  when  he  has 
had  a  hearing  he  cannot,  in  the  col- 
lateral proceeding  to  collect  the  judg< 
ment.  litigate  questions  that  might 
have  been  raised  on  the  application  to 
confirm  the  assessment.  The  circuit 
court  had  jurisdiction  to  hear  and  de- 
termine all  objections  to  the  special 
assessment,  and  appellant  appeared 
.  and  made  his  objections,  and  while  he 
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did  not  make  this  objection,  he  could 
hive  made  it." 

And,  where  a  statute  provides  that 
the  "owner  has  a  right  to  be  heard 
OA.  the  question  of  the  amount  to 
be  assessed  against  his  property  be- 
fore a  charge  therefor  finally  attaches, 
and  to  notice  of  such  right,  an  ag- 
grieved party  who  neglects  to  pursue 
this  remedy  is  estopped  from  assert- 
ing that  damages  awarded  for  the  con- 
demnation of  property  for  a  street, 
whereby  their  assessment  is  increased, 
are  improper,  or  that  the  street  has 
previously  been  dedicated  to  public 
use.  Michael  v.  St.  Louis  (1891)  — 
Mo.  — ,  18  S.  W.  967. 

So,  objections  to  the  report  of  com- 
missioners as  to  benefits  assessed  and 
the  deduction  for  damages  awarded, 
due  to  the  opening,  grading,  and  pav- 
ing of  a  street,  must  be  made  to  the 
council  confirming  the  assessment, 
and  further  by  appeal  to  the  district 
xourt,  and  a  failure  to  do  so  will  be 
deemed  a  waiver  of .  the  lobjection. 
McKusick  V.  Stillwater  (1890)  44 
Minn.  372,  46  N.  W.  769. 

(n)  BoundarieH  of  diatrtct. 

Where  a  property  owner  fails  to  ap- 
pear and  to  make  objection  at  the  pub- 
lic hearing  given  by  the  common  coun- 
cil as  to  the  area  of  the  assessment 
district,  and  also  fails  to  appear  be- 
fore the  board  of  assessors  at  the  time 
fixed  pursuant  to  law  for  hearing  ob- 
jections to  the  assessment,  and  in  like 
manner  fails  to  appear  before  the  com- 
mon council  at  the  hearing  on  the  con- 
firmation of  the  assessment,  and  makes 
no  objection  until  after  the  confirma- 
tion of  the  assessing  district  and  the 
assessment  roll,  he  is  estopped  from 
asserting  in  a  suit  in  equity  to  enjoin 
the  collection  of  the  assessment  that 
the  limits  of  the  assessing  district 
fail  to  include  property  which  should 
have  been  included  in  it.  Moore  v. 
YONKEKS  (reported  herewith)  ante, 
590, 

So,  a  property  owner  who  fails  to 
protest  at  a  hearing  afforded  by  law, 
against  the  creation  of  a  sewer  assess- 
ment district,  or  against  the  inclusion 
of  his  land  therein,  or  the  exclusion 
of  that  of  others  therefrom,  waives 
any  right  he  had  to  object  to  the  dis- 


trict as  constituted.  Under  these  cir- 
cumstances, he  cannot  be  heard,  in  a 
suit  to  enjoin  the  collection  of  an  as- 
sessment, to  say  that  certain  of  his 
lands  are  included  in  a  district,  while 
other  lands  similarly  situated  are 
omitted,  and  that  he  has  thereby  been 
discriminated  against,  and  his  burden 
of  taxation  unjustly  increased.  Cald- 
well V.  Mountain  Home  (1916)  29 
Idaho,  13,  156  Pac.  909. 

In  New  Whatcom  v.  Bellingham  Bay 
Improv.  Co.  (1897)  18  Wash.  181,  51 
Fac.  360,  which  was  an  action  to  fore- 
close a  street  assessment  lien,  it  was 
contended  that  certain  exempt  lots 
were  within  the  assessment  district 
and  should  have  borne  their  propor- 
tionate share  of  the  expense  of  the  im- 
provement. Tt  was  conceded  that  no- 
tice of  the  filing  of  the  assessment  roll 
and  of  the  time  fixed  by  the  council 
for'  hearing  and  considering  objec- 
tions, as  provided  by  statute,,  was  duly 
given,  but  that  the  complainant  had 
not  filed  any  objections  to  the  assess- 
ment, nor  appeared  before  the  council 
at  the  time  fixed  for  considering  the 
same.  It  was  held  that  he  was  es- 
topped by  his  inaction  to  offer  the  ob- 
jection as  a  defense  to  the  present 
suit. 

An  objection  that  an  assessing  dis- 
trict does  not  embrace  all  the  prop- 
erty benefited  cannot  be  raised  in  an 
appeal  to  the  courts,  where  the  stat- 
ute provides  for  hearings  before  the 
city  council,  and  it  appears  that  the 
owner,  after  notice,  failed  to  appear 
and  make  his  objections.  Brown  t. 
Grand  Rapids  (1890)  83  Mich.  101,  47 
N.  W.  117. 

Where  notice  and  opportunity  to  be 
heard  before  the  board  of  public  worka 
are  given  to  an  owner,  he  cannot,  in 
a  collateral  proceeding,  raise  objec- 
tion as  to  the  inclusion  of  his  prop- 
er^ within  a  sewer  assessment  dis- 
trict. McGhee  v.  Walsh  (1913)  24» 
Mo.  266,  155  S.  W.  445. 

An  objection  to  the  validity  of  an 
assessment  that  the  district  does  not 
include  all  the  land  benefited  by  the 
opening  of  a  street  is  not  jurisdic- 
tional, and  a  property  owner  who  does 
not  appeal  to  the  city  council,  as  pro- 
vided by  law  is  estopped  by  its  deci- 
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sion  from  raising  the  question  in  an 
action  to  restrain  the  collection  of  the 
assessment.  United  Real  Estate  & 
Trust  Co.  V.  Barnes  (1911)  159  Cal. 
242,  118  Pac.  167. 

Where  a  statute  provides  that  "ob- 
jections to  the  extent  of  the  district" 
shall  be  made  in  writing  and  heard  by 
the  city  council,  their  decision  is  con- 
clusive, and  if  a  property  owner  does 
not  avail  himself  of  this  remedy,  but 
allows  the  work  to  progress  and  be 
completed  without  objection,  he  can- 
not be  heard  in  an  action  to  foreclose 
the  assessment.  O'Dea  v.  Mitchell 
(1904)  144  Cat  374,  77  Pac.  1020. 

In  an  action  to  enjoin  a  city  treas- 
urer from  executing  a  deed  to  the  pur- 
chasers of  certain  lots  sold  for  non- 
payment of  an  assessment  for  a^street 
improvement,  a  property  owner  is  es- 
topped from  getting  up  the  claim  that 
the  assessment  district  did  not  include 
all  the  property  fronting  on  the 
sb-eets  improved,  having  failed  to  ob- 
ject to  the  boundaries  of  the  district 
before  the  city  council.  ^Duncan  v. 
Ramish  (1904)  142  Cal.  666,  76  Pac. 
661,  wherein  the  court  said:  "It  must 
be  held  that  the  property  owner,  bav- 
ins this  right,  must  avail -himself  of  it, 
or  be  concluded  by  tbe  decision  of  the 
council.  It  does  not  appear  thai  any 
objection  was  made  to  tbe  boundaries 
of  the  ^district,  and  hence  it  must  be 
held  that  the  decision  of  the  council 
as  to  its  extent  was  correct.  There  is 
nothing  in  the  law  which  requires  the 
assessment  district  fixed  by  the  coun- 
cil to  include  all  the  property  front- 
ing^ on  the  streets.  The  court  cannot 
say  that  it  might  not  be  possible  that 
some  of  the  property  fronting  on  the 
streets  would  not  be  benefited  by  the 
improvement." 

On  the  other  hand,  it  has  been  held 
that  authority  to  levy  a  special  assess- 
ment must  be  found  in  the  statute, 
and  where  it  is  provided  that  assess- 
ment shall  be  made  on  adjacent  and 
abutting  property,  there  is  no  author- 
ity for  a  sewer  assessment  on  nonad- 
jacent  property,  where  the  line  has 
been  drawn  by  the  council  at  160  feet 
from  the  sewer,  and  an  objection  for 
this  reason  ia  not  waived  by  failure  to 
appear  before  the  city  council  or  to' 


appeal  from  its  decision.  Bennett  v. 
Emmetsburg  (1908)  138  Iowa,  67,  115 
N.  W.  582.  ' 

It  has  also  been  held  that  where  the 
power  of  a  common  council  to  levy  as- 
sessments is  limited  by  statute  to 
lands  "liable  to  be  assessed,"  which 
term  also  is  defined  and  fixed,  a  prop- 
erty owner  whose  land  is  not  within 
the  district  "liable  to  be  assessed"  for 
pftving,  though  it  is  located  in  the 
neighborhood  of  the  proposed  improve- 
ment, need  not  appear  before  the  com- 
mon council  at  any  stage  of  the  pro- 
ceeding for  the  purpose  of  protecting 
his  property  from  an  unlawful  assess- 
ment, but  may  rest  on  the  assurance 
afforded  by  the  statute,  and  his  right 
to  object  is  not  waived  by  his  inac- 
tion. Buckingham  v.  Kerr  (1918)  — 
Ind.  App.  — ,  120  N.  E.  422. 

Although  various  streets  in  widely 
separated  sections  of  a  city  may  be 
included  in  the  preliminary  resolution 
referring  the  work  to  the  engineer  for 
consideration,  it  seems  clear  that  if  he 
finds  the  work  to  be  done  embraces, 
in  the  matter  of  special  benefits,  sep- 
arate and  distinct  districts,  he  must 
make  a  separate  report  as  to  each  of 
such  districts,  so  that  the  expense  of 
the  work  in  any  one  district  may  be 
apportioned  to  and  borne  by  the  prop- 
erty of  that  district  alone.  Where  a 
district,  therefore,  is  made  up  of  wide- 
ly separated  sections,  an  objection  to 
an  assessment  made  on  that  basis  is 
one  which  is  available  in  an  action  to 
enforce  payment,  notwitltstanding  a 
failure  to  make  objection  before  the 
legislative  body.  Southwick  v.  Santa 
Barbara  (1910)  168  Cal.  14,  109  Pac. 
610. 

And  where  a  sewer  covers  two  dis- 
tricts, but  the  topography  of  the  land 
is  such  as  to  drain  only  one,  the  prop- 
erty of  the  district  not  drained  is  not 
liable  for  the  assessment,  and  the  fail- 
ure of  a  property  owner  to  object  to 
the  construction  of  the  sewer  does  not 
estop  him  from  subsequently  contest- 
ing the  validity  of  the  special  tax  bill 
issued  therefor,  when  he  at  the  time 
had  no  knowledge  of  the  invalidity  of 
the  proceedings.  St.  Joseph  ex  rel. 
Danaher  v.  Dillon  (1895)  61  Mo.  App. 
317. 
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So,  B  property  owner,  by  his  failure 
to  appear  at  the  conflrmation  proceed- 
inirs  and  file  objections,  is  not  estopped 
from  contesting  the  validity  of  an  as- 
sessment, where  it  appears  that  the  no- 
tice to  him  covered  only  one  lot.  and 
he  had  no  means  of  knowingr  that  oth- 
er property  was  included  in  the  as- 
sessment district.  Van  Zanten  v. 
Grand  Haven  (1913)  174  Mich.  282. 
140  N.  W.  471. 

,  (o)  DeaoHpUon  of  pvoperti/  ameaaed. 

An  objection  that  some  of  the  tracts 
of  land  assessed  for  a  street  improve- 
ment are  so  inadequately  described 
that  a  surveyor  cannot  ascertain  where 
they  are  situated  and  therefore  they 
cannot  be  identified,  cannot  be  made 
on  application  for  judgment  of  sale. 
Such  an  objection  is  waived  if  not 
raised  at  the  hearing  confirming  the 
assessment  Harman  v.  People  (1906) 
214  IIL  454,  73  N.  E.  760. 

Similarly,  an  objection  that  the  lots 
affected  by  an  assessment  for  a  sewer 
are  not  described  by  street  numbers, 
as  required  by  law,  is  waived  when  not 
made  at  the  trial  of  confirmation,  and 
cannot  be  raised  afterwards.  Laim- 
beer  New  York  (1860)  4  Sandf.  (N. 
Y.)  109. 

So,  where  an  assessment  referred  to 
a  diagram  of  lots  affected,  attached  as 
"exhibit  A,"  which  diagram  was  not  in 
fact  made  a  part  thereof,  it  was  held 
that  such  an  objection  was  purely 
*  technical,  and.  as  it  could  not  affect 
any  substantial  right  or  interest  of  the 
owner,  it  was  waived  by  a  failure  to 
appeal  to  the  board  of  supervisors  as 
prescribed  by  statute.  Dyer  v.  Farrott 
(1882)  60  Cal.  551. 

However,  in  People  ex  rel.  Kochers- 
perger  v.  Eggers  (1897)  164  lU.  515. 
45  N.  E.  1074,  where  it  appeared  that 
certain  land  had  been  assessed  for 
laying  a  water  pipe,  the  assessment 
confirmed,  and  the  lots  returned  as  de- 
linquent, in  an  application  for  a  judg- 
ment of  sale,  the  owner  objected  be- 
cause no  such  lots  were  shown  of  rec- 
ord or  otherwise.  It  was  proved  that  a 
certain  block  had  not  been  subdivid- 
ed into  lots,  and  on  this  ground  the 
application  for  judgment  against  the 
supposed  lots  was  denied.  The  court 
said:    *'lt  is  admitted  that  the  objec- 


tion sustained  would  have  been  a  good 
one  if  made  upon  the  application  for 
confirmation,  but  it  is  claimed  that  it 
was  too  late  to  make  it  in  this  proceed- 
ing for  a  judgment  of  sale.  If  the 
judgment  of  confirmation  was  not  void, 
but  merely  erroneous,  this  would  be 
true,  and  the  only  remedy  for  such  a 
judgment  would  be  by  appeal  or  writ 
of  error;  but  if  the  judgment  of  con- 
firmation was  void  it  could  be  resisted 
at  any  time  or  place,  and  as  well  upon 
an  application  for  a  judgment  of  sale 
as  elsewhere.  ...  A  proceeding  of 
this  character  is  against  the  land,  and 
the  subject-matter  of  the  judgment 
must  be  capable  of  identification  or 
the  judgment  will  be  void.  WhAre  it 
is  impossible  to  tell  what  land  was  as- 
sessed, or  against  what  land  the  judg- 
ment of  confirmation  was  entered,  the 
assessment  and  judgment  will  be 
void." 

If  the  description  given  by  the  mk 
sessment  and  diagram  Is  inanffieient  to 
identify  the  land  assessed,  the  assess- 
ment, unless  corrected,  will  necessari- 
ly be  void  on  its  face,  and  hence  the 
failure  to  appeal  cannot  cure  it.  On 
the  other  hand,  if  on  the  whole  dia- 
gram and  assessment  the  description 
is  sufficient,  the  assessment  will  be 
good.  Blanchard  v.  Ladd  (1901)  1S5 
Cal.  214,  67  Pac.  131,  wherein  it  was 
said:  "An  arrow  is  not  an  essential 
part  of  an  assessment  diagram,  though 
it  may,  when  used,  be  in  some  cases 
an  essential  part  of  the  description. 
Thus,  if  the  work  be  for  the  grading 
of  a  crossing  of  two  streets  as  in  the 
former  case,  it  is  obvious  that  a  dia- 
gram showing  the  streets  in  the  vicini- 
ty of  the  crossing,  and  these  streets 
only,  and  representing  the  lot  assessed 
as  at  one  of  the  comers,  would  be 
insufficient,  without  an  arrow,  scroll, 
or  something  equivalent  to  show 
direction;  for,  otherwise,  the  lot  as 
represented  might  be  in  either  of  the 
comers.  .  .  .  But  there  are  other 
ways  of  representing  direction.  Thus, 
the  course  might  be  written  on  one  of 
the  boundaries  of  a  street  or  on  that 
of  one  of  the  lots,  or  the  direction  of 
the  lines  might  be  otherwise  indi- 
cated; and.  not  having  the  diagram 
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before  us,  we  cannot  say  that  this  is 
not  80  in  the  present  case." 

(p)  Am^ament  by  inMatment*, 
In  Illinois,  the  assessments  for  sew- 
en  may,  under  some  circumstances,  be 
divided  into  instalments. 

Under  that  rule,  a  property  owner 
who  has  failed  to  object  to  an  assess- 
ment at  the  confirmation  and  judg- 
ment  of  sale  therefor  is  estopped  from 
invokinsT  the  aid  of  equity  on  the 
gronnd  that  assessments  were  divided 
into  instalments  without  authority  of 
law,  since  the  error,  if  any,  occurred 
before  the  confirmation.  Smith  t. 
Kochersperger  (1899)  180  IlL  627,  64 
N.  E.  614. 

Similarly,  an  objection  that  the  or- 
dinance for  an  improvement  divides 
the  special  tax  into  a  greater  number 
of  instalments  than  is  authorized  by 
the  statute  is  waiirad  if  not  made  Ob 
the  application  for  confirmation  of  the 
aascssment,  and  cannot  be  raised  in 
an  action  for  judgment  of  sale.  Bar- 
man V.  People  (1905)  214  IlL  464,  7S 
N.  E.  760. 

b.  Appeartno  tinA  fiUng  other  ohSectiont. 
1.  OeneraU^, 

The  broad  general  rule  appears  to 
be  that,  where  a  property  owner  makes 
objection  to  an  assessment  for  a  street 
improvement  on  certain  specified 
grounds,  he  thereby  waives  other  ob- 
jection thereto. 

Colorado. — Hildreth  v.  Longmont 
(1909)  47  Colo.  79, 105  Pac.  107. 

IUi]ioi&— Murphy  v.  Peoria  (1S87) 
119  lU.  609,  9  N.  E.  895;  Murphy  v. 
People  (1887)  120  111.  234,  11  N.  E. 
202;  Walters  v.  Lake  (1889)  129  111. 
23,  21  N.  E.  566;  Quick  v.  River  For- 
est (1889)  130  111.  323,  22  N.  B.  816; 
Walker  v.  Aurora  (1892)  140  111.  402, 
29  N.  E.  741;  White  v.  Alton  (1893) 
149  111.  626,  87  N.  E.  96;  Rich  v.  Chi- 
caffo  (1894)  162  111.  18,  88  N.  E.  265; 
Illinois  C.  R.  Co,  v.  People  (1897)  170 
III.  224,  48  N.  E.  215;  Hewetson  v. 
Chicago  (1898)  172  111.  112,  49  N.  E. 
992;  McManus  V.  People  (1900)  183  111. 
391.  55  N.  E.  886;  Hintze  v.  Elgin 
(1900)  186  111.  251,  57  N.  E,  856; 
Dickey  v.  People  (1904)  213  HI.  51,  72 
N.  E.  791;  Marshall  v.  People  (1905) 
219  HI.  99,  76  N.  E.  70;  Chicago  v. 


M^rsh  (1911)  251  III.  298,  96  N.  B. 
250;  Lincoln  v.  Chicago  &  A.  R.  Co. 

(1914)  262  111.  11,  104  N.  E.  277;  Oak 
Park  v.  Swigart  (1914)  266  111.  60,  107 
N.   E.    158;   Watseka   v.  Orebaugh 

(1915)  266  HI.  579,  107  N.  E.  887; 
Lovington  v.  Gregory  (1919)  287  111. 
169,  122  N.  E.  504. 

Indiana. — Lake  Erie  &  W.  R.  Co.  v. 
Bowker  (1893)  9  Ind.  App.  428,  86  N. 
E.  864. 

Iowa.— Reed  v.  Cedar  Rapids  (1907) 
137  Iowa,  107,  111  N.  W.'  1013;  Andre 
V.  Burlington  (1908)  141  Iowa,  65,  117 
N.  W.  1082. 

Kentucky.— See  Allen  v.  Woods 
(1898)  20  Ky.  L.  Rep.  59,  45  S.  W.  106. 

Michigan.— Auditor  General  v.  Mai- 
er  (1893)  95  Mich.  127,  64  N.  W.  640: 
Gregory  v.  Ann  Arbor  (1901)  127 
Mich.  464,  86  N.  W.  1013;  Gates  v. 
Grand  Rapids  (1903)  134  Mich.  96,  95 
N.  W.  998;  Stewart  v.  Detroit  (1904) 
137  Mich.  381,  100  N.  W.  613. 

Missouri.— Louisiana  v.  McAllister 
(1904)  104  Mo.  App.  162.  78  S.  W.  314; 
Salem  ex  rel.  Roney  v.  Young  (1910) 
142  Mo.  App.  160. 126  S.  W.  857. 

New  Jersey.— See  State,  Brinley. 
Prosecutor,  v.  Perth  Amboy  (1861)  29 
N.  J.  L.  269;  State,  Central  R.  Co., 
Prosecutor,  v.  Bayonne  (1889)  61  N. 
J.  L.  428,  17  Atl.  971. 

New  York. — Re  Spuyten  Duyvil 
Paric-way  (1884)  67  How.  Pr.  341; 
People  ex  rel.  Stow  v.  Kingston  (1899) 

89  App.  Div.  80,  66  N.  Y.  Supp.  60S; 
Brown  v.  Otis  (1904)  98  App.  Div.  664, 

90  N.  Y.  Supp.  260,  modified  on  -other 
grounds  in  (1906)  185  N.  Y.  303,  78 
N.  E.  64.  See  also  Merritt  v.  Port- 
Chester  (1877)  71  N.  Y.  309,  27  Am. 
Rep.  47. 

North  Dakota. — ^Robertson  Lumber 
Co.  V.  Grand  Forks  (1914)  27  N.  D. 
556,  147  N.  W.  249. 

Oklahoma. — Weaver  v,  Chickasha 
(1912)  36  Okla.  226, 128  Pac.  305. 

Pennsylvania. — Pepper  v.  Philadel- 
phia (1886)  114  Pa.  96,  6  Atl.  899; 
Brown  V.  Philadelphia  (1886)  3  Sadler, 
45,  18  W.  N.  C.  256,  6  Atl.  904. 

Washington.— Chandler  v.  Puyallup 
(1912)  70  Wash.  632,  127  Pac.  293; 
Great  Northern  R.  Co.  v.  Leavenworth 
(1914)  81  Wash.  511,  142  Pac.  1155, 
Ann.  Cas.  191 6D,  239;  Sampson  v. 
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Leavenworth  (1914)  81  Wash.  700,  142 
Pac.  1160. 

With  respect  to  objections  to  the 
jurisdiction,  however,  as  distinffuished 
from  objections  based  on  mere  errors 
or  irregularities  in  the  proceedings, 
a  different  rule  has  been  laid  down  in 
a  few  cases,  the  view  being  taken  that 
an  objection  to  the  jurisdiction  may 
be  raised  at  any  time,  and  is  not 
waived  by  specifying  other  objections. 
Southern  Constr.  Ck».  v.  Howells 
11913)  21  CaL  App.  330,  181  Pac.  766; 
Andre  v.  Burlington  (1908)  141  Iowa, 
65,  117  N.  W.  1082;  Auditor  General 
V.  Stoddard  (1907)  147  Mich.  329.  110 
N.  W.  944;  Re  Lange  (1881)  86  N.  Y. 
307 ;  Great  Nor^ern  R.  Co.  v.  Leaven- 
worth (1914)  81  Wash.  611,  142  Pac. 
1165,  Ann.  Cas.  1916D,  239.  See  also 
Reed  v.  Cedar  Rapids  (1907)  187  loira, 
107,  111  N.  W.  1018;  Hitchcock 
Springfield  (1876)  121  Mass.  382; 
Marvin  v.  Town  (1890)  66  Hun,  610, 
10  N.  Y.  Supp.  148;  Hanson  v.  Town 
(1890)  56  Hun,  648,  31  N.  Y.  S.  R.  666, 
10  N.  Y.  Supp.  160. 

2.  Sufficlencv  of  petition. 

Where  the  petition  for  a  street  im- 
provement is  defective  in  that  It  is 
signed  in  behalf  of  an  estate,  by  the 
executor,  instead  of  the  heirs  at  law. 
the  defect  is  waived  by  a  property 
owner  who  appears  before  the  coun- 
cil and  protests  against  the  assess- 
ment on  other  grounds.  Stewart  v. 
Detroit  (1904)  187  Mich.  381,  100  N. 
W.  618. 

3.  Valtditif  of  statute  or  ordinance. 

Where  a  property  owner  appears  be-' 
fore  the  board  of  confirmation,  and  his 
objection  to  a  sewer  assessment  does 
not  question  the  validity  of  ttie  ordi- 
nance relating  thereto,  he  waives  the 
right  to  raise  this  question  later. 
Robertson  Lumber  Co.  v.  Grand  Forks 
(1914)  27  N.  D.  556,  147  N.  W.  249. 

So,  in  Watseka  v.  Orebaugh  (1916) 
266  IlL  579,  107  N.  E.  887,  it  appeared 
that  in  written  objections  filed  the 
particulars  in  which  a  street  improve- 
ment ordinance  was  alleged  to  be  de- 
fective were  specified,  but  the  want  of 
an  established  grade  was  not  included 
in  the  specifications.  It  was  held  that. 


having  enumerated  particular  objec* 
tions,  all  others  were  waived. 

However,  it  has  been  held  that  an 
objection  to  the  validity  of  an  ordi- 
nance providing  for  the  construction 
of  a  sewer,  on  the  ground  that  no  le- 
gal notice  was  given  of  the  proposition 
for  the  completed  improvement,  was 
not  waived  by  a  property  holder  who 
filed  a  general  remonstrance  against 
the  whole  proceeding.  State.  Brinley. 
Prosecutor,  v.  Perth  Amboy  (1861)  29 
N.  J.  L.  260,  wherein  the  court  said: 
'It  is  urged  that  this  objection  to  the 
ordinance  was  waived  by  the  act  of 
the  prosecutors  in  presenting  objec- 
tions after  the  assessment  was  made, 
as  was  held  in  the  case  of  State,  Town- 
send,  Prosecutor,  v.  Jersey  City  (1867) 
26  N.  J.  L.  447.  It  appears  by  the  min- 
utes of  the  council  that,  at  a  meeting 
for  hearing  objections  to  the  assess- 
ments, a  remonstrance  was  presented; 
but  the  contents  of  tiie  remonstrance 
are  not  given.  The  grounds  of  it  are 
testified  to  generally  by  the  clerk  of 
the  council.  He  says  thkt  objections 
were  made  to  the  proceedings  that 
they  were  unjust  and  unfair,  that  the 
sewer  was  uncalled  for,  and  that  each 
property  holder  should  have  been  con- 
sulted. These  objections  seem  to  refer 
to  the  whole  proceedings,  and  to  in- 
clude those  that  relate  to  the  ordi- 
nance and  to  the  want  of  notice.  This 
cannot  be  regarded  as  an  admission 
of  any  notice  or  of  a  waiver  of  a  right 
to  notice,  but  it  expressly  complains 
of  a  want  of  it,  and  that  the  property 
owners  were  not  consulted.  In  the 
case  referred  to,  the  remonstrance 
presented  specific  objections,  but  did 
not  include  any  against  the  ordinance, 
and  that  was  held  to  be  a  waiver  of 
objections  against  it.  But  this  case 
is  not  like  that,  and  no  waiver  can 
here  be  implied." 

A.  Comformity  of  proceedings  to  atatuto 
or  ordinance. 

Where  property  owners  appear  be- 
fore the  city  council,  and  the  aole 
objection  made  by  them  is  that  the  sev- 
eral assessments  for  all  street  im- 
provement are  not  equal  accordinsT  to 
benefits,  they  are  estopped  from  later 
questioning  the  validity  of  the  assess- 
ment on  the  ground  that  the  city  has 
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BO  power  under  its  charter  to  incor- 
porate in  a  resolution  providing  for  a 
street  improvement  a  provision  for  the 
construction  of  a  sewer.  Gates  v. 
Grand  Rapids  (1903)  134  Mich.  96.  95 
N.  W.  998.  So,  it  has  been  held  that 
an  objection  to  a  parkway  assessment 
on  the  srround  tliat  no  jurisdiction  was 
acquired  by  the  eommiasioners  of  es- 
timate and  assessment,  or  by  the 
court,  for  the  reason  that  a  parl^way 
vas  neither  a  street,  road,  nor  avenue 
within  the  meaning  of  the  statute, 
could  not  be  raised  after  the  confirma- 
tion of  the  assessment,  where  the  mov- 
ing parties  were  heard  on  other  ob- 
jections, at  every  step  and  stage  of  the 
proceeding?.  Re  Spuyten  Duyvil  Park- 
way (1884)  67  How.  Pr.  (N.  Y.)  341. 

An  objection  to  the  engineei^s  re- 
port on  a  paving  improvement,  in  that 
it  fails  to  show  the  proportionate 
amount  of  cost  which  should  be  borne 
by  the  property  within  the  district, 
the  lots  specifically  benefited  by  the 
improvement,  and  the  estimated 
amount  of  the  cost  to  be  borne  by  each 
lot,  is  waiv^  by  property  owners  who 
appear  at  the  hearing  before  the  city 
council  and  make  specific  objections 
on  other  points.  Great  Northern  R. 
Go.  T.  Leavenworth-  (1914)  81  Wash. 
511,  142  Pac.  1156^  Ann.  Cas.  1916D. 
239,  wherein  fte  eonrt  said:  "The 
property  owners  who  appeared  and  ob- 
jected to  the  improvement  being  un- 
dertaken did  not  point  out  any  defect 
in,  or  urge  any  objection  on  account 
of,  the  report  of  the  engineer.  The 
question  was  raised  for  the  first  time 
in  the  form  of  an  objection  to  the  con- 
firmation of  the  assessment  roll.  The 
defect  in  the  engineer's  report  not  be- 
ing a  jurisdictional  matter,  it  was 
waived  by  the  appellants,  who  ap- 
peared before  the  council  in  response 
to  the  notice  and  failed  to  offer  any 
objection  touching  the  report.  .  .  . 
The  rule  appears  to  be  that,  where  a 
property  owner  makes  objection  to  the 
assessment  proceeding  upon  certain 
specified  grrounds,  he  thereby  waives 
other  objections  which  are  not  juris- 
dictional in  the  sense  that  they  can- 
"not  be  waived.  The  rule  as  stated  in 
Page  &  Jones  on  Taxation  by  Assess- 
ment, vol.  2,  §  10^,  is:   If  the  prop- 


erty owner  makes  objection  to  the  as- 
sessment proceedings  upon  certain 
specified  grounds,  such  action  is  not 
merely  an  omission  on  his  part  to  ob- 
ject on  other  grounds  which  he  does 
not  specify,  but  it  also  tends  to  mis- 
lead the  public  authorities  to  believe 
that  the  grounds  of  objection  thus 
urged  are  the  only  grounds  upon 
which  the  property  owner  eomplains 
of  the  assessment,  and  are  the  ones 
upon  which  he  intends  to  rely.  Ac- 
cordingly, the  conduct  of  the  property 
owner  in  filing  certain  specified  ob- 
jections is  held  to  prevent  him  from 
subsequently  relying  upon  other  and 
different  objections  to  defeat  the  as- 
sessment.'" See  to  the  same  effect. 
Sampson  v.  Leavenworth  (1914)  81 
Wash.  700,  142  Pac.  1160. 

An  insufllcient  notice  of  proposal  for 
bids  for  the  construction  of  a  sewer 
is  waived  where  the  owner  appears 
before  the  city  council  and,  filing  oth- 
er objections,  fails  to  raise  this  par- 
ticular point.  Andre  v.  Burlington 
(1908)  141  Iowa,  65,  117  N.  W.  1082. 
But  where  a  contract  for  paving  a 
street  was  duly  let,  and  later,  without 
publication  of  proposals  for  bids,  the 
pavement  was  widened  by  resolution 
of  the  city  council,  it  was  held  that  a 
property  owner  who  protested  before 
the  council  and  before  the  board  of 
review  against  the  widening  of  the 
pavenwnt,  basing  his  protest  on  other 
grounds,  was  not  estopped  to  assert, 
in  an  action  to  enforce  the  collection 
of  the  assessment,  that  the  resolution 
of  the  common  council  was  unauthor- 
ized and  void.  Auditor  General  v. 
Stoddard  (1907)  147  Mich.  329,  110 
N.  W.  944,  wherein  the  court  said: 
"Contestant  has  not  lost  his  right  to 
complain.  He  is  not  invoking  the  aid 
of  the  court.  He  is  defending  against 
a  tax  imposed  without  jurisdiction. 
He  is  not  estopped.  ...  It  would 
be  otherwise  if  the  defect  were  a  mere 
irregularity,  not  injuriously  affecting 
the  contestant's  rights."  Likewise,  it 
has' been  held  that  a  landowner  was 
not  precluded  from  questioning  the 
validity  of  a  street  assessment  against 
his  premises,  on  the  ground  that  the 
work  was  not  let  by  contract,  because 
he  appeared  and  objected  to  its  con- 
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firmation  and  demanded  its  reduction 

before  the  board  of  revision,  which  had 
no  authority  to  vacate  it  on  account 
of  its  invalidity.  In  Re  Lange  (1881) 
85  N.  Y.  307,  wherein  the  court  said: 
'*It  is  a  plain  proposi,tion  that  parties 
are  only  concluded  by  a  judjpnent  in  re- 
spect to  matters  of  which  the  court 
rendering  it  had  jurisdiction,  and 
which  it  had  the  power  to  decide,  and 
that  a  decision  upon  a  matter  not 
within  its  jurisdiction  concludes  no 
one,  and  cannot  be  pleaded  as  res  ju- 
dicata. Embury  v.  Conner  (1850)  3 
N.  Y.  511,  56  Am.  Dec.  325.  Conced- 
ing that  the  board  of  correction  and 
revision*  in  deciding  ajpon  objections 
to  assessments,  act  judicially,  it  is* 
we  think,  a  plain  answer  to  the  point 
that  the  petitioner  is  concluded  in  this 
case  that  the  board  had  no  jurisdiction 
to  set  aside  and  vacate  the  assessment 
for  want  of  power  in  the  corporation 
to  impose  any  assessment  whatever, 
for  the  particular  work  to  which  it 
relates." 

A  property  owner  who  appears  at 
ft  meeting  or  hearing  in  connection 
with  a  street  improvement  proceeding, 
and  files  other  objections  to  the  pro- 
ceeding, thereby  waives  all  objections 
with  respect  to  the  notice  of  the  meet- 
ing or  hearing.  Hildreth  v.  Longmont 
(1909)  47  Colo.  79,  105  Pac.  107;  Mur- 
phy T.  Peoria  (1887)  119  UL  509,  9 
N.  E.  895;  Murphy  v.  People  (1887) 
120  IlL  234,  11  N.  E.  202;  Walters  v. 
Lake  (1889)  129  lU.  23,  21  N.  E.  666; 
Quick  V.  River  Forest  (1889)  180  llL 
323,  22  N.  E.  816;  Walker  v.  Aurora 
(1892)  140  ni  402.  29  N.  E.  741;  White 
V.  Alton  (1893)  149  UL  626,  37  N.  E. 
96;  Rich  v.  Chicago  (1894)  152  lU.  18, 
38  N.  E.  255;  Illinois  C.  R.  Co.  v.  Peo- 
ple (1897)  170  UL  224,  48  N.  E.  215; 
Hewetson  v.  Chicago  (1898)  172  UL 
112,  49  N.  E.  992;  McManus  v.  People 
(1900)  183  III.  391,  65  N.  E.  880; 
Hintze  v.  Elgin  (1900)  186  Ul.  261,  67 
N.  E.  856;  Dickey  v.  People  (1904) 
213  III.  51,  72  N.  E.  791;  Marshall  v. 
People  (1905)  219  UL  99,  76  N.  E.  70; 
Chicago  V.  Marsh  (1911)  251  IlL  298, 
96  N.  E.  250;  Lincoln  v.  Chicago  &  A. 
R.  Co.  (1914)  262  UL  11,  104  N.  E. 
277;  Andre  v.  Burlington  (1908)  141 
Iowa,  65,  117  N.  W.  1082;  Chandler  v. 


Puyallup  (1912)  70  Wash.  632,  127 
Pac.  293 ;  Gregory  v.  Ann.  Arbor 
(1901)  127  Mich.  454,  86  N.  W.  1013. 

Thus,  it  has  been  held  that  an  in- 
junction to  enjoin  the  collection  of  an 
assessment,  on  the  ground  that  no  no- 
tice was  given  fixing  a  time  for  hear- 
ing objection,  would  not  be  granted, 
where  it  appeared  that  the  complain* 
ants,  id  compliance  with  notice  al- 
leged  to  have  been  given,  appeared  at 
the*  time  designated  and  presented 
their  objections,  but  made  no  objec- 
tion to  the  notice  as  given.  The  court 
said  that,  having  appeared  and  pre- 
sented their  objections  without  rais^ 
ing  any  question  as  to  the  sufficiency 
of  the  notice  requiring  them  to  do  so, 
they  could  not  complain  that  the 
requisite  notice  was  not  given.  Hil- 
dreth V.  Longmont  (1909)  47  Colo.  79, 
105  Pac.  107.  Similarly,  in  Hintze  v. 
Elgin  (1900)  186  UL  251,  67  N.  £.  S66, 
it  was  held  that  an  objection  to  the 
form  of  notice  in  that  the  property 
holders  were  required  thereby  to  ap- 
pear not  at  the  first  day  of  the  next 
term,  but  at  a  later  day  within  such 
term,  was  waived  by  appearing  and 
filing  general  objections.  The  eofiwi 
said:  "The  objections,  whetiier  meri- 
torious or  not,  were  waived  by  appel- 
lants by  their  full  appearance  under 
objections  going  to  the  merits  of  the 
cause.  The  cause  as  to  appdlante* 
property  was  continued  from  the 
October  to  the  November  term,  a 
jury  was  waived,  and  all  the  ob- 
jections heard  and  overruled.  Ap- 
pellants, having  appeared  and  urged 
their  general  objections,  cannot  now 
contend  that  they  were  not  properly 
notified.  The  court  had  jurisdiction 
of  the  subject-matter,  and  obtained 
jurisdiction  over  them  and  their  ssid 
property  by  the  proceedings,  and  their 
appearance,  even  if  the  notice  was  in- 
sufficient." In  Rich  v.  Chicago  (1894) 
162  UL  18,  38  N.  E.  255,  wherein  it 
was  objected  that  the  notice  published 
was  insuflicient,  under  the  statute  re- 
lating to  assessments  for  street  im- 
provements, to  give  the  court  juris- 
diction to  proceed  to  the  confirmation 
of  the  assessment  roll,  the  court  said: 
'*We  do  not  deem  it  important  to  deter- 
mine whether  the  objection,  if  made 
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in  apt  time,  would  have  prevailed  or 
not.  The  filing  of  the  petition,  under 
the  statute,  gave  the  court  jurisdic- 
tion of  the  subject-matter.  The  ob- 
jectors, appellants  here,  severally  ap- 
peared, and  without  objecting  to  the 
jurisdiction  of  the  court,  and  without 
challenging  the  sufficiency  of  notice, 
filed  objections  to  the  confirmation  of 
the  assessment  roll,  and  proceeded  to 
the  hearing,  both  of  objections  to  the 
court  and  of  objections  tillable  by 
jury,  without  objection.  Objectors 
cannot  now  be  heard,  for  the  first 
time,  that  they  were  not 'served  with 
the  proper  notice  of  the  pendency  of 
the  proceedings  in  the  county  court. 
The  proceedings  and  judgment,  as  to 
the  lots  assessed,  are  several,  and  ap- 
pellants cannot  be  heard  to  object 
that  tiie  assessment  roll,  as  to  other 
lands  or  lota  assessed,  was  improperly 
confirmed."    In  Chicago  v.  Marsh 

(1911)  251  UL  298,  96  N.  E.  250.  it 
was  contended  that  a  street  assess- 
ment was  invalid  because  the  publi- 
cation notice  was  insuflicient,  not  hav- 
ing been  published  for  five  successive 
days.  It  was  held  that  this  objection 
was  waived  by  filing  a  general  ap- 
pearance, the  court  saying:  *'Con- 
eeding  that  tiie  publication  notice  was 
insufficient  to  give  the  court  jurisdic- 
tion over  the  persons  of  appellants, 
the  only  way  that  question  could  be 
raised  was  under  a  special  appear- 
ance. The  faulty  notice  was  waived 
by  filing  objections  to  the  merits. 
Such  objections  amounted  to  a  general 
appearance  and  cured  all  defects  in 
the  notice,**  In  Chandler  v.  Fuyallup 

(1912)  70  Wash.  632,  127  Pac.  293. 
wherein  it  appeared  that  a  property 
owner,  in  response  to  a  notice  con- 
tained in  a  resolution  published  only 
once  instead  of  twice  as  required  by 
statute,  appeared  before  the  city  coun- 
cil and  remonstrated  against  an  as- 
sessment for  a  street  improvement,  it 
was  held  that  he  was  estopped  to  ob- 
ject to  the  sufficiency  of  the  notice, 
where  he  failed  to  raise  the  question 
at  that  time.  The  court  said:  **No- 
wlMre  in  the  evidence  does  it  appear, 
Bor  do  the  appellants  in  their  briefs 
claim,  that  the  objection  now  urged 
was  ever  made  before  the  city  coun- 


cil or  called  to  its  attention.  Having 
admittedly  appeared  in  response  to  the 
defective  notice,  it  was  incumbent  up- 
on them  to  show  that  they  then  ob- 
jected to  the  sufficiency  of  the  notice.'* 
In  Illinois  C.  R.  Co.  v.  People  (1897) 
170  lU.  224,  48  N.  E.  215,  wherein 
was  involved  an  assessment  for  the 
construction  of  a  sidewalk,  it  was  con- 
tended that  the  notice  published  by  the 
county  collector  of  his  intended  ap- 
plication for  judgment  was  irregular 
and  void,  but  the  court  said:  "As  to 
tiiis  objection,  it  is  sufficient  to  say, 
that  the  appellant  entered  its  appear- 
ance in  the  court  below,  and  there 
filed  objections  and  introduced  testi- 
mony in  support  of  its  objections;  and, 
having  thereby  submitted  to  the  ju- 
risdiction of  the  court,  it  waived  any 
defect  which  existed  in  the  publica- 
tion notice.  In  personal  actions,  if 
the  defendant  appears  and  pleads  to 
the  merits,  he  thereby  submits  him- 
self to  the  jurisdiction  of  the  court, 
and  it  makes  no  difference  whether 
the  notice  given  by  publication  was 
defective  or  not,  or  whether  there  was 
any  advertisement  of  the  notice  at  all 
or  not.  The  same  rule,  which  holds 
good  in  personal  actions.  Is  also  ap- 
plied to  applications  for  judgment 
against  delinquent  property  for 
taxes." 

On  the  other  hand,  in  Southern 
Constr.  Co.  v.  Howells  (1913)  21  Cal. 
App.  330,  131  Pac.  756,  it  was  held 
that  a  property  owner  was  not  es- 
topped from  attacking  the  validity  of 
a  street  assessment  on  the  ground  that 
no  notice  of  the  hearing  of  an  appeal 
to  the  city  council  was  published  as 
required  by  statute,  by  the  fact  that 
she  attended  the  hearing  and  urged 
her  appeal  without  objecting  to  the 
failure  to  publish  the  notice. 

In  State,  Central  R.  Co..  Prosecutor, 
v.  Bayonne  (1889)  51  N.  J.  L.  428,  17 
Atl.  971,  wherein  it  appeared  that  the 
notices  given  of  the  filing  of  the  pre- 
liminary map  and  report  of  commis- 
sioners of  assessment  for  a  street  im- 
provraient  clearly  failed  to  comp^ 
with  the  city  charter  and  the  general 
law,  it  was  held  that  the  appearance 
for  the  specific  purpose  of  objecting 
thereto  did  not  estop  a  property  owner 
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from  contesting  the  validity  of  an  as- 
seasment.  The  coart  said:  **tt  is  true 
that  in  response  to  these  notices  the 
prosecutor  appeared,  but  that  appear- 
ance was  for  the  purpose  of  objecting 
to  the  proceedings  on  this  ground, 
among  others.  Such  an  appearance  is 
no  waiver  of  the  objection." 

In  Merritt  v.  Portchester  (1877)  71 
N.  Y.  309,  27  Am.  Rep.  47,  it  appeared 
that  the  commissioners  appointed  to 
apportion  and  assess  the  cost  of  a 
street  improvement  made  four  succes- 
sive reports  to  the  board  of  trustees  of 
the  village,  the  latter  sending  the  same 
back  three  times  for  revision  and  cor- 
rection, and  the  commissioners  on 
each  occasion  making  a  new  estimate 
and  assessment  and  giving  an  insuf- 
ficient notice  of  hearing  to  parties  in- 
terested. It  was  held  that  each  assess- 
ment was  independent  of  every  for- 
mer assessment,  the  same  steps -be- 
ing required  for  its  perfection,  and 
that  the  filing  of  written  objections  to 
the  first  two  reports  "did  not  waive 
the  defective  notices  in  respect  to  the 
last  two,  or  cure  the  defects." 

Although  it  is  well  established  that 
proceedings  for  the  special  assess- 
ment of  property  must  be  in  strict  con- 
formance with  the  statute,  and  the  no- 
tices required  thereby  to  be  given  are 
jurisdictional,  the  omission  of  the 
word  "west,"  in  notices  which  other- 
wise correctly  describe  the  streets  to 
be  improved,  may  be  waived,  especial- 
ly where  the  parties  are  not  misled 
by  the  misdescription,  and  an  owner 
who  appears  before  the  city  council 
and  makes  objection  on  other  grounds 
is  estopped  from  thereafter  raising 
the  question  of  irregular  notice.  Reed 
V.  Cedar  Rapids  (1907)  187  Iowa,  107, 
111  N.  W.  1013. 

Where  an  owner  is  present  at  the 
meeting  of  the  board  of  aldermen  at 
the  time  the  ordinance  for  the  con- 
struction of  a  sidewalk  is  passed,  and 
notifies  the  city  at  that  time  that  lie 
will  not  build  his  walk  or  pay  for  its 
construction,  he  waives  the  right  to 
any  additional  notice  of  the  passage 
of  the  ordinance.  Salem  ex  rel.  Roney 
v.  Young  (1910)  142  Mo.  App.  160, 
125  S.  W.  857,  where  the  court  said: 
"The  object  of  the  law  under  such  cir- 


cumstances, requiring  notice,  is  to  en- 
able the  party  interested  to  build  the 
walk  or  have  it  built,  as  well  as  to  al- 
low him  to  make  any  objections  he 
may  have.  The  respondent  in  this 
case  had  the  notice  and,  by  his  dec- 
larations, waived  any  additional  no- 
tice. It  would  be  a  mockery  indeed  If 
the  law  should  allow  the  defendant, 
before  suit,  to  notify  the  city  that  he 
would  neither  build  nor  pay  for  the 
construction  of  the  sidewalk,  and  then, 
after  the  expense  of  constructing  it 
had  been  incurred  and  suit  had  been 
commenced  against  hkn  on  the  tax  bill, 
to  defeat  the  action  because  he  had 
not  been  served  with  notice.  Respond* 
ent  had  a  right  to  waive  the  notice, 
which  he  did  in  this  case,  and  he  is 
not  in  any  position  to  complain  be- 
cause formal  notice  was  not  served  up- 
on him.  He  will  not  be  allowed  to 
blow  hot  and  cold  at  will." 

It  has  been  held  that  an  objection 
filed  under  a  special  and  limited  ap- 
pearance, to  the  effect  that  certain  no- 
tices relating  to  a  street  improvement, 
which  were  sent  to  property  owners, 
were  defective  and  deprived  the  court 
of  jurisdiction,  was  waived  by  after- 
wards filing  objections  to  the  merits. 
Lovington  v.  Gregory  (1919)  287  111. 
169,  122  N.  E.  504. 

Where  proper  notice  has  been  given 
of  the  time  and  place  for  hearing  ob- 
jections to  the  report  of  appraisers 
appointed  in  connection  with  a  grad- 
ing improvement,  and  property  owners 
affected  appear  at  such  time  and  place, 
and  file  their  objections,  without  rais- 
ing the  question  that  the  report  was 
not  filed  within  ten  days  after  the  ap- 
pointment of  the  appraisers,  as  re- 
quired by  statute,  they  will  be  deemed 
to  have  waived  such  irregularity. 
Weaver  v.  Chickasha  (1912)  36  Okla. 
226,  128  Pac.  305. 

Where  property  owners  appeared 
before  the  common  council  and  ob- 
jected to  the  confirmation  of  a  street 
assessment,  it  was  held  that  they 
could  not  afterwards  raise  the  objec- 
tion that  the  assessment  was  con- 
firmed by  the  common  council  before 
the  expiration  of  the  time  allowed  to 
property  owners  to  make  their  objec- 
tions. People  ex  rel.  Stow  v.  Kingston 
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(1899)  S9  App.  Div.  80,  66  N.  Y.  Supp. 
606. 

In  Allen  t.  Woods  (1898)  20  Ky.  L. 
Rep.  69,  46  S.  W.  106,  it  wAa  apparent- 
ly held  that  property  owners  who  were 
present  and  protested  against  the  pas- 
sage of  an  ordinance  providing  for  a 
sewer  improvement  were  estopped  la- 
ter to  object  that  the  provisions  of  the 
cily  charter  were  not  complied  with  in 
the  publication  of  the  proceedings  of 
the  common  council. 

S.  jPerformanee  of  worib 

A  change  of  plans  by  the  city  en- 
gineer, after  the  contract  for  a  sewer 
is  let,  ia  waived  where  a  property 
owner  appears  before  the  city  council 
and  files  other  objections.  Andre  v. 
Burlington  (1908)  141  Iowa,  65,  117 
N.  W.  1082. 

0.  Asaeaament. 

Property  holders  who  protest  to  city 
councils  against  an  assessment  for  a 
paving  improvement  cannot  after- 
wards, for  the  first  time,  object  on 
the  ground  that  their  property,  being 
rural,  is  not  subject  to  assessment  by 
the  front-foot  rule.  Pepper  v.  Phila- 
delphia (1886)  114  Pa.  96,  6  Atl.  899. 
wherein  the  court  said:  "When  the 
councils  began  to  ac^  they  protested, 
giving  reasons  which  failed  to  satisfy 
councils  that  action  should  be  post- 
poned; they  ought  to  have  said  then 
that  tile  lots  were  rural  if  they  in- 
tended to  rely  on  such  objection. 
They  did  more  than  simply  to  protest, 
they  gave  many  reasons,  and  will  not 
now  be  permitted  to  set  up  a  thing 
which  was  not  mentioned  until  after 
the  work  was  done.  They  acted  with 
knowledge  of  the  law  that  the  cost  of 
paving  the  streets  should  be  assessed 
on  the  owners  of  abutting  lots."  See 
to  the  same  effect.  Brown  v.  Philadel- 
phia (1886)  3  Sadler  (Pa.)  45,  18  W. 
N.  C.  266,  6  Atl.  904. 

It  has  been  held  that  a  part  owner  of 
property,  who  had  been  assessed  as  the 
sole  owD«r  and  had  paid  general  taxes 
as  such,  was  estopped  from  objecting 
to  a  street  assessment  on  the  ground 
of  his  part  ownership,  where  he  ap- 
peared before  the  city  council  in  re- 
^^ponse  to  a  notice,  and  requested  a 
postponement  of  the  proposed  im- 


provement, but  said  nothing  as  to  the 
real  ownership.  Louisiana  v.  McAl- 
ii8ter(1904)  104  Ho.  App.  162,  78  S. 
W.  314,  wherein  the  court  said:  "His 
course  of  conduct,  not  only  by  remain- 
ing mute  before  the  city  council  re- 
garding the  divided  ownership,  but 
in  the  returns  made  by  him  to  the  as- 
sessor, the  permitting  the  property  to 
be  assessed  to  him  as  such  owner  and 
payment  of  taxes  thereon  as  such, 
though  the  latter  were  ^ufTered  with- 
out any  such  intent  or  purpose  on  his 
part,  were  all  calculated  to  mislead 
and  misinform  plaintiff  as  to  the  title 
of  the  realty." 

Where  property  owners  appeared 
on  grievance  day  and  filed  a  number 
of  objections  to  a  sewer  assessment 
against  their  property,  but  made  no 
complaint  as  to  the  form  of  the  as- 
sessment, it  was  held  that  they  were 
estopped  later  from  objecting  that  the 
assessment  was  against  the  estate  of 
their  father,  and  not  in  their  names. 
Brown  V.  Otis  (1904)  98  App.  Div. 
554,  90  N.  Y.  Supp.  250,  wherein  the 
court  said:  "One  of  the  important 
features  in  every  taxing  law  is  griev- 
ance day.  The  purpose  of  this  func- 
tion is  to  enable  the  taxpayer  who  is 
aggrieved  to  present  his  grievance  to 
the  assessors,  and  to  afford  the  as- 
sessors an  opportunity  to  correct  any 
improper,  unequal,  or  invalid  assess- 
ment. The  plaintiffs  availed  them- 
selves of  this  right,  and  presented 
whatever  objections  they  deemed  prop- 
er, and  they  were  considered  by  the 
commissioners  and  not  accepted  as 
tenable.  Now  they  seek  to  add  to 
those  presented.  We  think  they  are 
concluded,  and  especially  as  the  par- 
ticular ground  now  raised,  although 
good,  could  have  been  corrected  by  the 
commissioners  and  the  assessment 
made  to  the  owners.  .  .  .  The  rule 
of  waiver  is  a  most  salutary  one  when 
applied  to  the  consideration  of  an  as- 
sessment. The  property  within  every 
taxing  district  should  be  assessed, 
and  contribute  its  fair  proiwrtion  to 
taxation.  When  one  feels  aggrieved 
by  an  assessment  of  his  property  he 
should  appear  and  notify  the  assessors 
of  his  complaint.  They  act  in  a  judi- 
cial capacity  and  with  a  view  to 
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charge  each  parcel  of  property  with 
its  aliquot  share  of  the  burden.  If  one 
fails  to  appear  the  assessors  have  a 
right  to  assume  an  acquiescence  in 
the  assessment  made.  If  he  appears 
and  presents  objections,  he  should  be 
precluded  from  stating  others  before 
another  tribunal.  He  must  act  fairly 
with  the  assessors,  and  not  conceal 
from  them  objections  which  he  deems 
tenable  to  the  assessment  made.  The 
principle  finds  its  vindication  in  the 
case  now  under  review.  The  plain- 
tiffs were  intelligent  men.  They  for 
years  had  acquiesced  in  an  assessment 
of  this  property  to  the  estate  of  their 
father,  the  former  owner.  One  of 
them,  who.  apparently  represented  all 
the  cotenants,  when  asked  who  were 
the  owners,  requested  that  the  assess- 
ment be  continued  to  the  estate.  They 
deemed  the  assessment  disproportion- 
ate and  unfair,  and  appeared  and  filed 
a  wHtton  protest  enumerating  their 
objections,  and  orally  urged  their  ac- 
ceptance by  the  commissi  (mers.  With 
all  this  formality,  and  during  all  this 
time,  there  was  not  a  hint  that  the 
assessment  should  be  changed  and 
placed  against  them  as  owners.  A 
suggestion  of  this  defect  would  have 
secured  the  alteration.  There  was  no 
misapprehension  concerning  the  land 
assessed.  It  was  the  only  land  they 
owned  in  the  town  of  Gates.  It  'had 
been  in  the  family  for  many  years. 
It  was  assessed  the  same  as  it  had 
been  since  the  death  of  the  father. 
We  think  they  are  precluded  by  their 
conduct,  and  by  their  failure  to  raise 
the  specific'  objection  on  grievance 
day,  from  urging  it  for  the  first  time 
when  they  spread  their  cause  of  ac- 
tion in  their  complaint." 

A  landowner  who  has  protested 
against  a  street  improvement  in  pro- 
ceedings before  the  auditor  general 
cannot,  in  subsequent,  proceedings,  ob- 
ject that  his  lands  consist  of  two  con- 
tiguous lots  which  should  be  separate- 
ly assessed,  where  he  failed  to  raise 
the  question  at  the  prior  hearing. 
Auditor  General  v.  Maier  (XS93)  95 
H!ch.  127,  64  N.  W.  640. 

Where  a  property  owner  appears  be- 
fore the  city  council  and  objects  to 
the  construction  of  a  sewer,  and  also 
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appears  in  response  to  the  notice  of 
the  proposed  assessment,  and  on  none 
of  these  occasions  makes  the  objec- 
tion that  adjacent  property  is  omitted 
from  the  assessment,  he  thereby 
waives  his  right  to  object  on  this 
ground,  since  it  is  nothing  more  than 
an  error,  irregularity,  or  defect  in  the 
proceedings.  Andre  v.  Burlington 
(1908)  141  Iowa,  65,  117  N.  W.  1082. 

Objections  that  are  not  urged  are 
waived.  In  accordance  with  this  gen- 
eral principle,  where,  at  a  previous 
trial  of  objections  to  the  confirma- 
tion of  an  assessment,  after  filing 
many  written  objections,  council 
stated  that  all  legal  objections  which 
he  cared  to  raise  had  been  presented, 
it  was  held  that  an  owner  in  a  second 
trial,  had  after  a  setting  aside  of  the 
first  confirmation,  could  not  raise  as 
a  new  objection  that  bis  assessment 
was  not  equitable  as  compared  with 
tile  assessments  against  other  parcels 
of  proper^.  Oak  Park  v.  Swigart 
(1914)  266  IlL  60,  107  N.  E.  168, 
wherein  the  court  said:  "It  would  be 
an  intolerable  practice  to  permit  ob- 
jectors to  have  their  legal  objections 
heard  by  piecemeal.  It  is  no  hard- 
ship for  them  to  be  compelled  to  bring 
forward  all  their  objections  at  the 
same  time.  .  .  .  Hanifestlb^,  whm 
counsel  for  appellee  was  requested  to 
state  his  objections,  he  waived  all  ob- 
jections except  those  he  then  raised. 
This  conclusion  is  inevitable  in  this 
case,  where  he  had  these  identical  le- 
gal objections  then  on  file  that  were 
thereafter  urged  on  this  second  trial." 

Where  a  railroad  company  appears 
before  the  city  council  and  flies  ob- 
jections to  the  amount  of  a  sewer  as- 
sessment, which  is  then  reduced,  and 
makes  no  objection  to  the  description 
of  its  property  or  to  the  improper  des- 
ignation of  the  company  in  the  record 
or  notice  of  the  proceedings,  it  is  es- 
topped from  raising'the  question  in  an 
action  to  enforce  the  lien  of  the  as- 
sessment. Lake  Erie  &  W.  R.  Co.  v. 
Bowker  (1893)  9  Ind.  App.  428,  S6  N. 
E.  864. 

On  the  other  hand,  it  has  been  held 
that  where  a  property  holder  appeared 
before  the  board  of  trustees  of  a  vil- 
lage on  grievance  day,  and  objected 
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only  to  the  amount  of  the  assessment 
for  the  construction  of  a  sewer,  he 
was  not  thereby  estopped  from  ques- 
tioning  the  validity  of  the  assessment 
on  the  ground  that  there  was  no  de- 
scription by  which  the  lands  could 
be  identified.  Marvin  v.  Town  (1890) 
56  Hun,  610,  10  N.  Y.  Supp.  148.  See 
to  the  same  effect,  Hanson  v.  Town 
(1890)  56  Hun,  648,  31  N.  Y.  S.  R.  665, 
10  N.  Y.  Supp.  150.  So,  it  has  been 
held  that  an  assessment  of  property 
for  a  street  improvement  by  a  void 
description  rendered  the  Judgment  of 
confirmation  void,  and  the  fact  that 
the  property  owner  entered  a  general 
appearance  in  the  case  could  not  be 
construed  as  a  waiver  of  his  right  to 
attack  the  assessment  on  that  ground. 
People  ex  rel.  Rogers  v.  Owens  (1907) 
231  IIU  311,  83  N.  E.  198,  wherein  it 
was  said:  "The  authorities  cited  by 
appellee  to  the  effect  that,  having  en- 
tered a  general  appearance  in  the 
court  below,  appellant  cannot  be 
heard  to  raise  the  objection  aa  to  this 
void  description  in  a  coHateral  attack, 
are  not  in  point  on  this  question,  be- 
cause a  proceeding  that  is  absolutely 
void  can  be  attacked,  collaterally  or 
directly,  at  any  time.  The  judgment 
was  Altered  by  the  county  court  in  this 
proceeding  against  property  which 
had  no  existence,  and  it  was  there- 
fore void." 

In  Hitchcock  v.  Springfield  (187€l) 
121  Mass.  382,  it  was  held  that  an  ob- 
jection that  an  assessment  for  a  street 
improvement  was  invalid,  because  not 
laid  within  the  limitation  of  time  fixed 
by  statute,  was  not  waived  by  filing 
a  petition  for  the  abatement  of  the 
assessment.  The  court  said:  "The 
petitioners  had  two  grounds  of  objec- 
tion to  the  assessment:  That  no  as- 
sessment could  properly  have  been 
made  upon  their  estates;  and  also 
that,  if  properly  assessed,  the  assess- 
ment was  too  large  in  amount.  Each 
of  these  questions  they  had  a  right  to 
have  tried  by  the  appropriate  tribu^ 
nal,  and  boUi  could  not  have  been  in- 
cluded in  a  single  proceeding.  It 
might  have  been  that,  before  there 
could  have  been  a  final  adjudication 
of  the  validify  of  any  assessment,  the 
time,  which  was  limited  to  a  year, 
9  A.L.R.— 47. 


within  which  they  must  petition  the 
superior  court  for  an  abatement, 
would  have  expired.  They  were  justi- 
fied, therefore,  in  filing  such  petitions 
promptly.  Because  such  petitions  do 
not  bring  into  controversy  the  legality 
of  the  assessments,  and  for  the  pur- 
pose of  a  hearing  upon  them  it  is  thus 
impliedly  admitted,  it  should  not  be 
held  that  the  petitioners  have  waived 
their  other  and  distinct  right  to  have 
the  legality  of  such  assessments 
passed  upon." 

c  Fallwre  to  pvmue  remedy  iiHthin  Ume 
preaortbed  by  stattUe. 

1.  tteneratly. 

In  many  jurisdictions  not  only  the 
method  to  be  followed  in  objecting 
to  an  assessment  for  a  street  or  sewer 
improvement,  but  the  time  within 
which  the  property  holder  must  pur- 
sue his  remedy,  is  prescribed  by  stat- 
ute, and  a  failure  to  pursue  the  pre- 
scribed remedy  within  the  time  lim- 
ited is  usually  held  to  bar  relief  in 
any  other  proceeding. 

United  States. — MocutE  v.  YONKERS 
.  (reported  herewith)  ant^  590. 

Arkansas — ^Ahem  v.  Board  of  Im- 
prov.  Dist.  (1901)  69  Ark.  68,  61  S. 
W.  575 ;  Board  of  Improv.  Dist.  v.  Ot- 
fenhauser  (1907)  84  Ark.  257,  105  S. 
W.  265;  Webster  v.  Ferguson  (1910) 
95  Ark.  575.  130  S.  W.  513. 

Colorado^ — Jackson  v.  Denver 
(1907)  41  Colo.  862,  92  Pac.  690;  Hil- 
dreth  v.  Longmont  (1909)  47  Colo.  79, 
105  Pac.  107. 

■  Idaho.—  Blackwell  v.  Coeur  D'AIene 
(1907)  13  Idaho,  357,  90  Pac.  363. 

Indiana.— Byram  v.  Foley  (1897)  17 
Xnd.  App.  629,  47  N.  E.  351;  Haislup  v. 
Union  Asphalt  Constr.  Co.  (1919)  — 
Ind.  App.  — ,  123  N.  E.  426. 

Kansas*— Kansas  City  v.  Trotter 
(1900)  9  Kan.  App.  222.  69  Pac.  679; 
Wahlgren  v.  Kansas  City  (1889)  42 
Kan.  243,  21  Pac.  1068;  Topeka  v.  Gage 
(1890)  44  Kan.  87,  24  Pac.  82;  Lynch 
V.  Kansas  City  (1890)  44  Kan.  452,  24 
Pac.  973;  Hammerslough  v.  Kansas 
City  (1891)  46  Kan.  37,  26  Pac.  496; 
Doran  v.  Barnea  (1894)  54  Kan.  238, 
38  Pac.  300;  Kansas  City  v.  Kimball 
( 1899)  60  Kan.  224,  66  Pac  78 ;  Kansas 
Cityv.Gray  (1900)  62Kan.m61  Pac. 
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746;  Leavenworth  v.  Jones  (1904)  69 
Kan.  857,  77  Pac.  273;  Union  P.  R.  Co. 
V.  Kansas  City  (1906)  73  Kan.  571,  85 
Pac.  603;  Kansas  City  v.  McGrew 
(1908)  78  Kan.  335.  96  Pac.  484;  Riv- 
erside Park  Asso.  v.  Hutchinson 
(1918)  102  Kan.  488,  171  Pac.  2;  Ma- 
son V.  Kansas  City  (1918)  103  Kan. 
276,  173  Pac.  535. 

Maine.— Auburn  v.  Paul  (1892)  84 
Me.  212,  24  Atl.  817. 

Minnesota. — McKusick  v.  Stillwater 
(1890)  44  Minn.  372.  46  N.  W.  769; 
State  V.  Norton  (1896)  68  Minn.  497, 
65  N.  W.  935. 

New  Jeraey, — State.  Bogart,  Prose- 
cutor, v.  Passaic  (1875)  38  N.  J.  L. 
67;  State,  Schultins,  Prosecutor,  v. 
Passaic  (1885)  47  N.  J.  L.  273;  Good- 
win V.  Millville  (1908)  75  N.  J.  Eq. 
270,  71  Atl.  674;  Cook  v.  Allendale 

(1910)  79  N.  J.  L.  285,  75  Atl.  769. 
Oblahoma. — Muskogee  v.  Nicholson 

(1918)  —  Okla.  — ,  171  Pac.  1102; 
Wamer-Quinlan  Aaphalt  Co.  v.  Smith 
(1918)  —  Okla.  — ,  173  Pac.  616. 

Washington. — New  Whatcom  v.  Bel- 
lingham  Bay  Improv.  Co.  (1896)  16 
Wash.  131,  47  Pac.  236,  aflfirmed  in 
(1898)  172  U.  S.  314,  43  L.  ed.  460,  19 
Sup.  Ct.  Rep.  206. 

Wiscmisin. — Gaastra    v.  Kenosha 

(1911)  146  Wis.  98,  180  N.  W.  870. 
"The  general  rule  is  that  objections 

to  an  assessment  are  deemed  to  be 
waived,  if  not  presented  at  the  time 
and  in  the  manner  prescribed  by  law." 
Moore  v.  Yomeebs  (reported  herewith, 
ante,  690). 

:*^aeonable  limitations  regarding 
the  time  within  which  actions  can  be 
commenced  attacking  the  validity  of 
special  assessments  for  public  im- 
provements are  necessary.  To  meet 
the  expenses  of  such  improvements 
bonds  must  be  negotiated,  and  unless 
there  is  some  reasonable  limit  within 
which  actions  may  be  commenced  to 
attack  assessments  levied  for  the  pur- 
pose of  liquidating  such  bonds  when 
they  mature,  they  could  not  be  disposed 
of  advantageously,  because  parties 
purchasing  would  never  know  when  an 
action  might  be  commenced  by  some 
dissatisfied  taxpayer;  and  on  the  other 
hand,  after  the  lapse  of  the  statutory 
period,  they  would  have  the  right  to 


presume  no  such  actions  could  be 
maintained,  and  their  rights  ought  to 
be  protected  by  a  statute  which  fixes  a 
time  within  which  suits  must  be  com- 
menced, unless  it  is  apparent  that 
thereby  some  constitutional  right  of 
the  taxpayer  has  been  denied  or  in- 
vaded." Hildreth  v.  Longmont  (1909) 
47  ColoL  79,  106  Pac.  107. 

It  has,  however,  been  held  in  some 
jurisdictions  that,  where  the  defects 
in  a  street  or  sewer  improvement  pro- 
ceeding are  such  as  to  make  the  entire 
proceeding  void,  a  failure  to  pursue 
a  prescribed  remedy  within  the  time 
limited  does  not  preclude  a  property 
owner  from  resisting  the  collection  of 
the  assessment.  Steinmuller  v.  Kan- 
sas City  (1896)  3  Kan.  App.  46,  44 
Pac.  600;  Marshall  v.  Leavenworth 
(1890)  44  Kan.  459.  24  Pac.  975;  Rich- 
ter  V.  Merrill  (1900)  84  Mo.  App.  150; 
Winfrey  v.  Linger  (1901)  89  Mo.  App. 
159;  Barber  Asphalt  Paving  Co.  v. 
Ridge  (1902)  169  Mo.  376,  68  S.  W. 
1048;  State  ex  rel.  Curtice  v.  Smith 
(1903)  177  Mo.  69,  75  S.  W.  625;  Mor- 
row V.  Barber  Asphalt  Paving  Co. 
(1910)  27  Okla.  247,  111  Pac.  198; 
Southern  Surety  Co.  v.  Jay  (1919)  — 
Okla.  — ,  178  Pac.  95;  Enid  v.  Gens- 
man  (1919)  —  Okla.  ~.  181  Pac.  308. 

9.  Suffletency  of  petition. 
In  the  one  jurisdiction  wherein  tiie 
question  of  estoppel  to  object  to  the 
petition  for  a  street  improvement  by 
failure  to  pursue  a  designated  remedy 
within  the  time  prescribed  by  statute 
has  been  considered,  it  seems  that 
if  it  appears  on  the  face  of  the  peti- 
tion that  it  is  signed  by  an  insufficient 
number  of  property  owners,  the  entire 
proceeding  is  void,  and  a  failure  to  act 
within  the  prescribed  time  will  not 
estop  a  property  owner.  Steinmuller 
v.  Kansas  City  (1896)  3  Kan.  App.  46, 
44  Pac.  600.  wherein  the  court  said: 
"The  power  to  charge  the  post  of  street 
grading  against  the  lots  abutting  upon 
the  street  so  improved  can  only  be  ex- 
ercised in  exceptional  cases,  and  after 
'  a  compliance  with  certain  statutory 
conditions.  The  main  feature  of  these 
conditions  is  that  there  shall  first  be 
presented  a  petition  signed  by  a  cer- 
tain number  of  the  resident  proper^ 
owners,  a^ing  not  merely  that  saeh 
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grading  be  done,  but  that  it  be  done 
at  the  coat  of  the  owners  of  the  lots 
fronting  upon  the  streets  described  in 
the  petition.  This  is  jurisdictional. 
Unless  such  a  petition  be  presented, 
the  mayor  and  council  are  without  the 
semblanee  of  power  to  assess  the  entire' 
cost  of  the  improrement  against  the 
lots  on  that  street,  and  all  proceedings 
had  with  a  view  thereto  are  void. 
.  .  .  There  is  nothing  in  the  peti- 
tion presented  in  this  case  suggesting 
that  the  signers  desired  or  intended 
that  the  cost  of  putting  the  street  on 
grade  should  be  assessed  against  them 
and  othor  owners  of  property  on  that 
street  This  cannot  be  inferred  from 
the  mere  fact  that  they  petitioned  to 
have  the  work  done.  The  right  of  pe- 
tition exists  independently  of  statute. 
It  is  not  only  proper,  but  is  a  common 
practice,  to  peUtion  representative 
bodies  to  exercise  an  authority  which 
is  exclusively  conferred  upon  them 
for  the  effecting  of  objects  in  which 
the  petitioners  are  interested.  It  is 
not  necessary  that  city  officials  should 
wait  for  the  presentation  of  a  petition 
before  they  proceed  to  the  making  of 
auch  general  improvements  in  the  ci^ 
as  they  may  deem  necessary.  But  be- 
fore they  can  deviate  from  ^e  general 
rule,  and  make  an  improvement  of 
this  character  at  the  cost  of  particu- 
lar persons,  the  consent  of  such  per- 
sons must  be  first  given  in  the  manner 
provided  by  statute.  Such  consent  is 
a  precedent  condition  which  is  juris- 
dictional,  and  must  appear  from  the 
petition.  As  said  in  Swift  v.  Williama- 
bnrgh  (1857)  24  Barb.  (N.  Y.)  427: 
"The  consent  of  the  parties  interested 
in  such  improvements  cannot  be  dis- 
pensed with.  The  responsibility 
which  the  conditions  precedent  creat- 
ed by  the  statute  impose  cannot  be 
thrown  off  in  this  manner,  for  the  ef- 
fect of  doing  so  is  to  shift  entirely  the 
burden  of  making  these  local  improve- 
ments, to  relieve  those  on  whom  the 
law  sought  to  impose  the  expense, 
and  to  tiirow  it  on  others  who  are  not 
liable,  either  in  law  or  morals.'  If  it 
was  intended  in  this  instance  that  the 
worlc  should  be  done  at  the  expense  of 
partieniar  lot  owners,  the  petition  was 
.entirely  lacking  in  that  which  con- 


stituted the  essential  fact  necessary  to 
be  stated  to  justify  the  action  taken  up- 
on it.  It  was  the  same  as  no  petition." 

The  law,  however,  does  not  require 
the  petition  to  show  on  its  face  that 
it  was  signed  by  the  resident  owners 
of  a  majority  of  the  abutting  frontage^ 
and  where  the  fact,  if  it  is  such,  that 
the  resident  owners  of  a  majority  of 
the  front  feet  did  not  in  reality  sign 
the  petition,  does  not  appear  from  the 
petition  itself,  or  elsewhere  on  the 
record,  the  validity  of  the  assessment 
cannot  be  challenged  beyond  the  lim- 
ited period  allowed  by  the  statute  for 
so  doing.  Kansas  City  v.  Kimball 
(1899)  60  Kan.  224,  56  Pac.  78. 

See  to  the  same  efifect,  Doran  v. 
Barnes  (1894)  64  Kan.  238,  38  Pac. 
300. 

And  where,  on  investigation,  the  pe- 
tition is  found  to  be  regular  in  form, 
it  "is  sufficient  to  start  the  thirty-day 
Statute  of  Limitations  running." 
Kansas  City  v.  Trotter  (1900)  9  Kan. 
App.  222,  59  Pac  679,  wherein  the 
court  said  further:  "The  action  of 
the  council  in  passing  upon  the  suffi- 
ciency of  the  petition,  and  in  ordering 
the  petition  spread  upon  the  journal, 
is  conclusive  as  to  the  validity  of  tiie 
petition  after  the  expiration  of  thirty 
da^.  The  question  as  to  whether  the 
petitioners  were  resident  owners,  we 
presume,  required  an  investigation  of 
facts;  at  least,  the  council  was  en- 
titled to  investigate  and  to  hear  any 
evidence  which  was  proper,  bearing 
upon  this  question.  The  right  and 
power  to  make  these  investigations 
and  to  decide  the  questions  involved 
in  the  exercise  of  a  jurisdiction  not 
merely  ministerial,  but  quasi  judicial 
in  its  character,  and  the  findings  are 
conclusive  upon  the  property  owners, 
after  the  expiration  of  thirty  days 
from  the  time  the  amount  due  on  each 
lot  or  piece  of  ground  liable  for  such 
assessment  is  ascertained.*' 

See  to  the  same  effect,  Union  P.  R. 
Co.  V.  Kansas  City  (1906)  78  Kan.  671, 
85  Pac.  603. 

So,  a  property  owner  cannot  object 
to  the  validity  of  a  paving  assessment 
on  the  ground  that  tilie  mayor  of  a  city 
signed  the  petition  for  an  improve* 
ment  for  frontage  property  which  be- 
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lonj^ed  to  the  city  and  was  necessary 
to  make  up  the  required  amount,  when 
the  fact  does  not  appear  on  the  face 
of  the  record.  In  such  a  case  the  stat- 
ute requirins  objections  to  be  made 
within  a  fixed  time  applies,  and  the 
.  owner  is  estopped  when  the  provi- 
,  jiions  of  the  statute  are  not  complied 
with.  Kansas  City  v.  Gray  (1900)  62 
Kan.  198,  61  Pac.  746. 

8.  Valtditif  of  statute  or  orainattee. 

In  Kansas,  a  statute  provides  that 
no  suit  to  set  aside  a  special  Assessment 
shall  be  brought  after  the  expiration 
of  thirty  days  from  the  time  when  the 
amount  due  on  each  lot  liable  is  as- 
certained. It  has  been  held  tiiat  an 
ordinance  initiating  a  street  improve- 
ment, which  describes  the  street  to 
be  improved  by  reference  to  a  certain 
bridge  as  a  landmark,  is  sufficiently 
definite  to  give  jurisdiction  to  make 
the  improvement,  and  that  therefore 
the  statute  is  applicable  to  an  action 
to  enjoin  the  assessment  for  the  im- 
provement. Lynch  v.  Kansas  City 
(1890)  44  Kan.  462,  24  Pac.  973. 

So,  an  objection  to  an  assessment 
that  a  street  improvement  included  in 
an  ordinance  is  not  within  the  city  lim- 
its cannot  be  raised  after  the  time,  as 
fixed  by  statute,  for  bringing  suit  to 
avoid  the  assessment  has  expired. 
Hammerslough  v.  Kansas  City  (1891) 
46  Kan.  37,  26  Pac.  496. 

In  Leavenworth  v.  Jones  (1904)  69 
Kan.  857,  77  Pac.  273,  it  was  contend- 
ed that  a  sidewalk  was  laid  and  the 
cost  assessed  pursuant  to  an  act  which 
had  been  repealed  by  implication.  It 
was  held  that,  even  if  the  claim  was 
tenable,  the  owner  could  not  raise  the 
objection  after  the  time  fixed  by  atat- 
ut3  had  expired. 

It  has  also  been  held  that  the  statute 
applies,  with  equal  force,  to  cases 
where  the  assessments  have  been  re- 
levied,  the  limitation  running  from  the 
original  assessment,  and  the  fact  that 
the  suit  is  based  on  a  judgment  hold- 
ing the  original  levy  void  makes  no 
difference.  Kansas  City  v.  HcGrew 
(1908  )  78  Kan.  335, 96  Pac.  484,  where- 
in the  court  said:  "The  language  of 
the  statute  limiting  the  time  in  which 
such  suits  may  be  commenced  is  not 
open  to  any  other  construction.  Th« 


proceedings  to  relevy  usually  consist 
of  the  passage  of  an  ordinance,  and 
nothing  more.  If  it  is  regular,  the 
proceedings  on  their  face  are  likewise 
regular." 

But  where  two  thirds  of  the  proper- 
ty owners  affected  by  a  proposed 
street  improvement  sign  a  protest  aft- 
er notice  of  a  resolution  of  necessity, 
as  provided  by  statute,  and  the  ci^ 
council,  disregarding  such  protest, 
passes  the  ordinance  for  the  improve- 
ment, enters  into  a  contract,  and  pro- 
ceeds with  the  other  preliminary  mat- 
ters, its  actions  subsequent  to  the  pro- 
test are  void,  and  an  objection  to  an 
assessment  on  these  grounds  is  not 
waived  by  the  provisions  of  the  stat- 
ute, setting  a  time  limit  for  protesting 
by  suit  or  injunction  the  validity  of 
an  assessment.  Marshall  v.  Leaven- 
worth (1890)  44  Kan.  459,  24  Pac.  975, 
wherein  the  court  said:  "All  the  ir- 
regularities in  the  proceedings  upon 
which  the  aforesaid  assessments  were 
founded,  except  the  city's  disregard  of 
the  aforesaid  protest,  may  be  passed 
over  and  disregarded,  for,  as  we  think, 
all  the  other  irregularities  are  waived 
and  cured  by  the  plaintiffs*  failure  to 
commence  any  action  within  thirty 
days  after  the  publication,  and  the 
taking  effect  of  the  ordinance  making 
the  specific  assessments  upon  each 
portion  of  the  abutting  property." 

An  objection  to  an  assessment  on 
the  ground  that  the  city  council,  after 
passing  an  ordinance  requiring  the 
use  of  a  certain  paving  material,  as 
requested  by  the  property  holders, 
passed  a  second  ordinance  repealing 
the  first  and  adopting  a  different  ma- 
terial, cannot  be  raised  after  the  stat- 
utory period  for  making  such  objec- 
tion has  expired.  Wamer-Quinlan 
Asphalt  Co.  V.  Smith  (1918)  —  Okla. 
— ,  178  Pac.  616,  wherein  the  court 
said:  "The  trial  court  took  the  view 
that  the  city  officials  were  without 
authority  to  repeal  the  resolution  pro- 
viding for  the  character  of  material 
requested  by  the  property  owners,  and 
that  the  failure  to  use  this  material 
rendered  the  subsequent  proceeding 
void.  It  appearing  the  preliminary 
resolution  was  adopted  and  published, 
and  proper  notice  given  on  the  hear- 
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fng  of  the  retarn  *of  the  appraisers* 
this  case  is  ruled  by  the  case  of  CMck- 
asha  V.  O'Brien  (1915)  58  Okla.  46, 
159  Pac.  282»  and  the  action  was 
barred  under  provisions  of  §  644  of 
the  statutes,  when  not  commenced 
within  sixty  days  from  the  passage  of 
the  ordinance  making  the  final  assess- 
ment." 

4.  Conformity  of  proceedings  to  jttatuto 
or  ordinance. 

The  passage  and  publication  of  a 
preliminary  resolution  of  intention  are 
the  acts  by  which  a  city  council  ac- 
quires jurisdiction  to  make  a  street 
improvement,  and  without  such  a  res- 
olution the  proceedings  are  void  and 
a  property  owner  is  not  estopped  by 
failure  to  object  within  the  statutory 
period.  Southern  Surety  Co.  v.  Jay 
ri919)  —  Okla.  — ,  178  Pac.  95,  where- 
in the  court  said :  "There  is  no'  merit 
in  the  contention  that  the  relief  sought 
here  is  barred  hf  the  Statute  of  Lim- 
itation. This  has  repeatedly  been  de- 
cided adversely  to  this  contention. 
Limitation  is  applicable  only  when  the^ 
municipality  acquires  jurisdiction  to 
make  the  assessment,  and  the  validity 
of  the  assessment  is  attacked  for  mere 
irregularity,  and  not  upon  jurisdic- 
tional grounds.  Morrow  v.  Barber  As- 
phalt Paving  Co.  (1910)  27  Okla.  247, 
111  Pac.  198 ;  Muskogee  v.  Nicholson 
(1918)  —  Okla.  — ,  171  Pac.  1102." 

So,  where  a  resolution  of  intention 
to  pave  a  street  is  passed  by  the  city 
council,  bat  is  not  published  as  re- 
quired by  statute,  all  proceedings  un- 
der it  are  void,  and  a  property  owner 
is  not  estopped  from  objecting,  to  an 
assessment  by  enjoining  the  city,  not- 
withstanding the  statutory  period  for 
be^nning  an  action  to  set  aside  the 
asaessment  has  expired.  Enid  v. 
Gensman  (1919)  —  Okla.  — ,  181  Pac 
308. 

An  objection  urged  against  the  es- 
timate of  the  city  engineer  that  thera 
was  no  specification  as  to  whether  one 
or  more  layers  of  brick  was  to  be  used 
in  a  pavement  cannot  be  raised  after 
the  time,  as  fixed  by  statute,  for  con- 
teertittg  an  assessment,  has  expired. 
Kansas  Ci^  v.  Gray  (1900)  62  Kan. 
198,  61  Pac.  746,  wherein  the  court 
said:  '*The  question  first  to  be  deter- 


mined  in  tbis  case  is  whether  the  may- 
or and  council  obtained  jurisdiction 
by  a  petition  regular  on  its  face, 
showing  from  its  recitals  that  the 
requisite  number  of  resident  property 
owners  joined  in  the  request  for  the 
improvement.  This  appearing,  a  de- 
fective estimate  made  by  the  city  en- 
gineer, which,  under  the  provisions  of 
the  statute,  seems  to  be  required  for 
the  information  of  the  municipal  au- 
thorities, cannot  be  shown,  to  defeat 
the  power  to  make  the  improvement, 
after  the  time  permitted  by  law  to  be- 
gin an  action  therefor  has  expired. 
It  seems  probable  that,  had  an  action 
been  commenced  in  time,  the  property 
owners  complaining  of  this  assess- 
ment could  have  defeated  the  same, 
for  then  the  range  of  their  attack 
would  have  been  much  wider,  and  not 
confined  to  such  narrow  limits.  Hav- 
ing waited*  too  long,  they  are  not  now 
in  a  position  to  obtain  relief." 

So,  an  objection,  based  on  the 
ground  that  the  council  did  hot  make 
any  formal  estimate  of  cost  on  the  fil- 
ing of  the  survey  and  estimate  of  the 
engineer,  as  provided  by  statute,  not 
taken  "at  the  time  and  in  the  manner 
prescribed"  by  statute,  is  waived.  Mc- 
Kusick  v.  Stillwater  (1890)  44  Minn. 
372,  46  N.  W.  769.  , 

It  has  been  held  that  where  a  city 
charter  provides  that  an  objection  to 
an  assessment  for  irregularities  shall 
be  deemed  to  have  been  waived  unless 
made  within  thirty  days  after  the  pas- 
sag^  of  the  ordinance  assessing  the 
benefits,  a  property  owner,  after  the 
expiration  of  the  time  limit,  cannot 
maintain  an  action  to  amend  a  pav- 
ing assessment,  on  the  ground  that  the 
city  authorities  did  not  observe  cer- 
tain formalities  in  the  creation  of  the 
district  within  which  assessments 
should  be  laid.  Jackson  v.  Denver 
(1907)  41  Colo.  362.  92  Pac.  690. 

But  on  the  other  hand,  it  has  been 
held  that,  where  a  contract  for  pav- 
ing is  let  without  a  preliminary  esti- 
mate of  the  cost  having  been  made  by 
the  city  engineer  and  presented  to  the 
commissioners,  the  assessment  is  void 
and  collection  may  be  enjoined  even 
after-the  expiration  of  sixty  days,  the 
statutory  period  for  making  objection. 
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Muskogee  v.  Nicholson  (1918)  —  OkU. 
— ,  171  Pac.  1102,  wherein  it  was  said 
in  the  official  syllabus:  "In  an  action 
for  injunction,  where  the  facta  in  the 
case  are  such  as  to  appeal  to  the  con-^ 
science  of  a  court  of  equity,  the  laches 
of  the  plaintiff  does  not  necessarily 
bar  a  recovery." 

So,  in  an  action  to  collect  an  assess- 
ment for  the  construction  of  a  sewer, 
it  has  been  held  that  the  defendants 
were  precluded  from  attacking  the 
validity  of  the  assessment  on  the 
ground  that  the  assessors  did  not  take 
the  oath  prescribed  by  law,  having 
failed  to  begin  legal  proceedings  with- 
in the  time  prescribed  by  statute,  the 
objection  not  being  jurisdictional. 
Webster  v.  Ferguson  (1910)  95  Ark. 
675,  130  S.  W.  518. 

And,  where  a  statute  provides  that: 
"No  writ  of  certiorari  shall  be  al* 
lowed,  or  issue,  to  remove  any  assess- 
ment for  any  improvement  in  said 
city,  unless  the  same  be  applied  for 
within  three  months  after  the  con- 
firmation of  such  assessment  by  the 
city  council/*  after  such  time  has  ex- 
pired it  is  too  late  for  a  property 
owner  to  take  exception  to  the  regu- 
larity of  the  appointment  of  commis- 
sioners, on  the  ground  that  the  ordi- 
nance was  passed  at  a  time  when  the 
municipality  was  a  village,  and  the 
work  was  completed  under  a  statute 
making  it  a  city  and  regulating  such 
appointments.  State,  Bogart,  Prosecu- 
tor, v.  Passaic  (1876)  38  N.  J.  L.-57. 

Where  a  particular  kind  of  paving 
brick  is  named  in  the  advertisement 
for  bidders,  and  competition  is  by  this 
means  shut  off,  the  whole  proceeding 
is  void,  and  a  property  owner  is  not 
estopped  to  object  after  the  time  limit 
of  the  statute  has  expired.  State  ex 
rel.  Curtice  v.  Smith  (1903)  177  Mo. 
69,  75  S.  W,  625. 

Failure  to  object  within  the  statu- 
tory time  will  not  estop  a  property 
owner  from  objecting  to  an  assess- 
ment on  the  ground  that  the  contract 
is  void  because  it  includes  mainte- 
nance and  repairing,  as  well  as  con- 
struction, in  contravention  of  the  law. 
Barber  Asphalt  Paving  Co.  v.  Rtdge 
(1902)  169  Mo.  S76,  68  S.  W.  1043. 


It  has  been  held|  however,  that  an 
objection  that  a  contract  for  street 
improvements  was  void,  for  the  reason 
that  two  of  the  councilmen  represent- 
ing the  city  had  an  interest  In  it,  could 
not  be  raised  after  the  time  limit  pro- 
vided in  the  statute.  Top<dca  v.  (kiga 
(1890)  44  Kan.  87,  24  Pac.  82,  wherein 
the  court  said:  "The  language  of  this 
statute  is  such  as  to  leave  little  or  no 
room  for  construction.  Its  provisions 
are  plain,  direct,  and  positive,  and 
seem  sufficiently  broad  to  cut  off  all 
defenses  not  asserted  within  the  peri- 
od of  time  named  therein.  It  says  no 
suit  shall  be  brought  nor  any  defense 
allowed  after  the  expiration  of  thirty 
days  from  what?  From  the  time  the 
amount  due  on  each  lot  is  ascertained. 
It  not  only  declares  that  no  suit  be 
brought  to  set  aside  or  enjoin  the 
making  of  the  assessments,  but  pro- 
vides that  no  defense  to  the  validity 
thereof  shall  be  allowed  after  thir^ 
days  from  the  time  the  assessment  is 
ascertained.  ...  It  would  have 
been  easy  for  the  legislature  to  so 
word  the  statute  as  to  cut  off  all  de- 
fenses except  for  fraud,  and  to  say 
that  the  statute  should  run  as  against 
fraud  from  the  time  of  its  discovery. 
This  is  done  in  the  general  Statute  of 
Limitations,  but  there  is  nothing  of  the 
kind  in  this  statute.  And  as  the  legis- 
lature was  providing  a  special  statute 
of  limitations,  different  from  the  gen- 
eral statute,  wo  must  presume  that  it 
intended  it  to  have  the  effect  It  said 
it  should  have,  and  cut  off  all  defenses 
of  whatever  kind  or  character.  This 
may  be  a  harsh  rule,  but  that  fact 
does  not  furnish  a  reason  why  we 
should  not  construe  the  statute  as  it 
is,  though  it  may  furnish  a  reason  why 
the  legislature  should  modify  it." 

So,  an  objection  that  the  board  of 
public  works,  after  the  passage  of  an 
ordinance  creating  an  assessment  dis- 
trict, and  after  the  contoact  for  a 
street  improvement  was  let,  changed 
its  orders  and  the  plans  and  specifica- 
tions for  the  improvements  so  that 
they  were  not  in  accordance  with  the 
petition  or  contract,  cannot  be  raised 
in  an  action  to  annul  an  assessment 
after  the  expiration  of  the  time  limit 
set  by  the  ordinance  for  the  beginning 
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of  such  actions.  Jackson  v.  Denver 
(1907)  41  Colo.  362,  92  Pac.  690. 

O.  Pser/ormano»  of  teorla. 

It  has  been  held  that  a  provision  in 
a  statute,  requiring  objections  to 
street  improvement  proceedings  to  be 
filed  within  sixty  days  from  the  date 
of  the  issue  of  tax  bills,  was  uncon- 
stitutional as  to  proceedines  which 
were  void  ab  initio,  and  an  owner  who 
did  not  make  objection  within  the  time 
limit  was  not  estopped,  where  the  as- 
sessment was  void  because  the  im- 
provement was  not  completed  within 
the  time  limited  by  the  ordinance. 
Richter  v.  Merrill  (1900)  84  Mo.  App. 
160.  The  court  said:  "That  part  of 
the  provision  quoted  as  to  the  validity 
of  ttie  bill  does  not  refer  to  a  void 
bill.  It  has  reference  to  a  bill  which 
is  invalid  by  reason  of  some  matter 
which  mi^  be  corrected;  where  some 
action  may  be  taken  whereby  the  in- 
validity mi^  be  cured.  Merely  as  il- 
lustrative of  this,  see  Girvin  v.  Simon 
(1897)  116  Cat  610,  48  Pac.  720,  and 
authorities  cited.  If,  for  instance,  the 
bill  is  void  by  reason  of  there  being 
no  ordinance  upon  which  to  base  any 
of  the  proceedings,  it  ought  not  to  be 
thought  that  tiie  charter  has  by  this 
provision  attempted  to  make  it  valid. 
In  this  case,  under  the  authorities  first 
aforesaid,  fjie  tax  bill  was  absolutely 
void,  and  it  cannot  be  made  valid  by  an 
omission  of  the  property  owner,  who 
had  no  lot  or  part  in  bringing  about 
its  illegality.  It  is  certainly  an  ex- 
traordinary  proposition  that  a  citizen 
who  has  had  no  lot  or  part  in  proceed- 
ings whereby  it  is  sought,  against  his 
will,  to  appropriate  his  property, 
shall,  after  such  proceedings  have 
been  closed  and  before  he  has  been 
called  upon  to  answer  in  court,  come 
forward  within  a  limited  time  and 
disclose  his  defense,  or  be  forever 
bured.  A  man  who  purposes  taking 
some  sfflrmative  legal  action  himself 
may  be  required  to  do  so  within  a  lim- 
ited lime  (as  by  Statute  of  Limita- 
tions), else  be  will  be  shut  out  of  the 
courts.  Bot  that  is  altogether  a  dif- 
ferent matter  to  that  of  one  who.  be- 
ing passive,  hearing  he  is  to  be  as* 
sautted  hy  another  for  a  thing  already 
dene  by  ottiers,  and  for  which  he  is 


not  legally  liable,  is  required  to  an- 
nounce in  advance  his  defense  to  the 
contemplated  wrongful  assault.  .  .  . 
We  have  before  us  an  extended  argu- 
ment, with  free  citation  of  authorities, 
in  defense  of  the  proposition  that  the 
charter  provision  aforesaid  should  be 
construed  literally,  and  permitted  to 
cut  off  all  defense  to  a  tax  bill  which 
had  not  been  questioned  by  the  writ- 
ten objection  of  the  property  omier 
within  sixty  days.  An  examination  of 
those  authorities  discloses  that  tiiey 
do  not  bear  upon  the  question.  They 
are  based  on  estoppel,  and  most  of 
them  afilrm  the  proposition  that  where 
one,  after  notice,  stands  by  and  per- 
mits public  work  to  be  done  without 
objection,  and  the  municlpidity  to  is- 
sue its  bonds  la  payment  therefor 
with  the  purpose  of  reimbursing  it- 
self by  local  assessments  for  tiie  work, 
he  is  estopped  to  thereafter  question 
the  proceeding.  Some  of  them  are 
based  on  the  provisions  of  law  which 
required  the  property  holder,  on  no- 
tice, to  come  into  a  tribunal  provided 
for  contesting  the  propos^  woric  or 
tax.  or  both,  and  hold  that  he  was 
precluded  thereafter.  In  other  words, 
that  the  matter  had  been  adjudicated. 
But  the  section  of  the  charter  in  con- 
troversy makes  no  such  provision." 
See  to  the  same  effect,  Winfrey  v.  Lin- 
ger (1901)  89  Mo.  App.  169;  Barber 
Asphalt  Paving  Co.  v.  Ridge  (1902) 
169  Ho.  876,  68  S.  W.  1048;  State  «x 
rel.  Curtice  v.  Smith  (1908)  177  Mo. 
69,  75  S.  W.  625. 

But'  under  a  statute  providing  that 
"no  suit  to  set  aside  tiie  special  as- 
sessments, or  to  enjoin  the  making  of 
the  same,  shall  be  brought,  nor  any 
defense  to  the  validity  tiiweof  be  al- 
lowed, after  the  expiration  of  thirty 
days  from  the  time  the  amount  due  on 
each  lot  or  piece  of  ground  liable  for 
such  assessment  is  ascertained."  it 
has  been  held  tliat  the  manner  of  do- 
ing the  work  cannot  be  inquired  into 
after  the  time  set  by  the  statute. 
Wahlgren  v.  Kansas  City  (1889)  42 
Kan.  243,  21  Pac.  1068. 

Similarly,  an  objection  to  an  assess- 
ment that  the  work  done  was  not  in 
accordance  with  the  contract,  in  that 
defective  nuterfals  wore  used,  cannot 
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be  raised  after  the  time  provided  by 
statute  to  avoid  the  payment  of  the 
tax  has  expired.  Gaastra  v.  Kenosha 
(1911)  146  Wis.  93,  ISO  N.  W.  870, 
wherein  it  appeared  that  seventeen 
months  had  elapsed  before  action  was 
taken. 

A  statute  providing  that  objections 
to  an  assessment  for  a  street  improve- 
ment  shall  be  made  within  twenly 
days  after  the  publication  of  the  or- 
dinance refers  to  irregularities  in  the 
levying,  and  is  mandatory  to  this  ex- 
tent. Hence  an  owner  is  estopped,  in 
an  action  to  collect  the  assessment,  to 
question  the  regularity  of  the  proceed- 
ings of  the  board  of  assessment,  if  he 
has  failed  to  comply  with  the  provi- 
sions of  the  statute.  Ahern  v.  Board 
of  Improv.  Dist.  (1901)  69  Ark.  68,  61 
S.  W.  675. 

Similarly,  where  the  statute  pro- 
vides a  time  limit  within  which  an 
objector  shall  present  his  remon- 
strance against  a  street  improvement, 
and  he  fails  to  do  so,  he  cannot  there- 
after be  heard  to  complain  as  to  the 
method  of  assessment.  Haislup  v. 
Union  Asphalt  Gonstr.  Co.  (1919)  — 
Ind.  App.  — ,  128  N.  E.  426,  wherein 
the  court  said:  "These  facts  conclu- 
sively show  that  the  appellant  and  his 
property  were  both  subject  to  the  ju- 
risdiction of  the  board,  and  that,  un- 
der the  law  as  above  set  out,  he  had 
his  remedy,  had  he  chosen  to  use  it. 
Having  failed  to  assert  it  under  the 
law,  and  having  stood  by  and  silently 
watched  the  improvement,  he  cannot 
now  avoid  the  payment  for  the  bene- 
fits he  has  received." 

The  apportionment  of  the  cost  of 
grading  a  street  between  abutting 
property  owners,  even  if  irregularly 
made,  does  not  affect  the  jurisdiction 
of  the  city  council,  and  an  objection 
to  Ml  assessment  cannot  be  raised 
after  the  time  set  by  statute  for  mak- 
ing remonstrance  by  suit  or  otherwise. 
"Where  jurisdiction  is  once  obtained, 
irregularities  can  only  be  corrected 
in  the  manner  and  within  the  time 
prescribed  by  statute;  and  the  time 
having  been  fixed  by  statute  within 
which  to  bring  an  action  to  correct 
such  irregularities,  it  must  govern." 


Wahlgren  v.  Kansas  Cilgr  (18S9)  42 
Kan.  243.  21  Pac.  1068. 

.  Where  the  statute  supplies  a  rem- 
edy, by  way  of  objection  within  a  liiri- 
ited  time,  for  overvaluation  in  the  ap- 
portionment of  an  assessment  for  a 
sewer,  the  objection  is  waived  if  the 
remedy  provided  for  is  not  followed 
within  the  time  prescribed,  and  cannot 
be  set  up  in  defense  of  a  suit  for  the 
tax.  Auburn  v.  Paul  (1892)  84  Me. 
212,  24  Atl.  817. 

The  action  of  a  city  council  in  in- 
cluding certain  property  within  the 
territorial  limits  of  a  sewer  district, 
notwithstanding  the  owner  has  al- 
ready been  permitted  or  required  to 
connect  his  property  with  the  sewer 
iii  an  adjoining  district,  does  not 
amount  to  such  a  "fraud  or  demon- 
strable mistake"  as  warrants  the  court 
in  declaring  the  action  of  the  city 
council  in  so  doing  void,  and  the  own- 
er, having  permitted  the  1;ime  allowed 
by  statute  to  elapse  without  making 
objection,  is  estopped  from  raising 
the  question  in  defense  of  an  action  to 
enforce  collection  of  the  assessment. 
Board  of  Improv.  Dist.  v.  OfFenhauser 
(1907)  84  Ark.  257,  105  S.  W.  265. 

In  Riverside  Park  Asso.  v.  Hutchin- 
son (1918)  102  Kan.  488,  171  Pac.  2. 
in  the  official  syllabus,  it  was  said: 
"The  statutory  limitation  that  an  ac- 
tion cannot  be  maintained  to  enjoin  or 
contest  a  special  assessment  for  the 
improvement  of  a  street,  unless  it  is 
begun  within  thirty  days  after  the 
amount  due  oh  each  lot  or  piece  of 
ground  assessed  is  ascertained  (Gen. 
Stat.  1915,  §  1217),  applies  to  invalid- 
ity as  well  as  irregularity  in  the  pro- 
ceedings, including  objections  that  the 
taxing  district  extends  over  too  much 
ground,  and  also  where  the  land  as- 
sessed included  abutting  ground_not 
platted,  and  also  lots  and  blocks  lying 
beyond  the  unplatted  part,  which  did 
not  abut  on  the  improved  street.  In- 
valid proceedings  of  the  kind  named, 
which  would  defeat  an  assessment  if 
attacked  in  time,  are  not  open  to  at- 
tack if  the  time  limit  has  expired." 

Where  a  statute  provides  that  no 
suit  shall  be  brought  to  set  aside  an 
assessment,  or  any  objection  heard  to 
the  validity  thereof,  after  the  expira- 
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tion  of  thirty  days  from  the  date  when 
sach  asseeBTnent  is  due,  an  objection 
that  property  is  assessed  for  a  sewer 
improvement  according  to  the  front 
foot,  in  excess  of  the  benefits  con- 
ferred, cannot  be  raised  after  the 
time  fixed  by  the  statute  .has  expired. 
"If  a  property  owner  does  not  see  fit 
•  to  maice  his  protest  or  initiate  his  ob- 
jections to  the  action  of  the  council 
or  board  of  trustees,  and  the  assess- 
ment authorized  and  levied  by  them 
within  the  time  prescribed  by  the 
statute,  he  should  be  precluded  from 
thereafter  doing  so.  So  long  as  he 
is  not  entirely  deprived  of  and  pre- 
cluded from  the  exercise  of  such  right, 
he  cannot  object  to  the  limitation  of 
time  placed  upon  him  where  that  lim- 
itation is  not  unreasonable.  Where 
he  has  had  the  several  noticeti  as  re- 
quired under  the  statute  to  be  given  in 
course  of  the  proceedings,  and  is  al- 
so given  the  further  period  of  thirty 
days  from  and  after  the  confirmation 
of  the  assessment  by  the  board  of  trus- 
tees, he  cannot  complain  on  the 
ground  that  he  has  not  had  sufficient 
time  and  opportunity  to  file  his  pro- 
test or  make  his  objections  or  insti- 
tute hia  proceedings."  Blackwell  v. 
Coeur  D'Alene  (1907)  13  Idaho,  867» 
90  Pac.  363. 

Similarly,  an  objection  that  land  as- 
sessed for  a  street  improvement  is  not 
contiguous  to  and  does  not  touch  the 
boundaries  of  the  city  cannot  be 
raised  after  the  expiration  of  the  time 
fixed  by  statute.  Mason  v.  Kansas 
City  (1918)  103  Kan.  276, 173  Pac.  535. 

So,  the  fact  that  the  property  of  an 
abutting  owner  is  not  benefited  by  the 
paving  of  the  street  to  the  extent  of 
the  assessments  is  an  objection  which 
cannot  be  raised  in  an  action  to  annul 
the  assessment,  when  it  is  begun  after 
the  time  limit  fixed  by  the  ordinance 
f<A*  tlie  commencement  of  such  actions. 
Jackson  v.  Denver  (1907)  41  Colo.  362, 
92  Pac.  690. 

A  property  owner  who  does  not  ap- 
pear and  object  within  the  l^me  pre- 
scribed may  not  thereafter  attack  an 
assessment  for  a  street  improvement, 
as  not  having  been  made  according  to 
benefits.  New  Whatcom  v.  Belling- 
ham  Bay  Improv.  Co.  (1896)  16  Wa^. 


131,  47  Pac.  236,  wherein  the  court 
further  held  that  a  statute  allowing 
ten  days  from  the  last  publication  of 
notice  did  not  unreasonably  limit  the 
time  to  object. 

After  the  work  has  been  done  and 
assessments  made,  it  is  too  late  to 
interpose  the  defense  that  a  sewer 
does  not  benefit  the  property  against 
which  the  assessments  are  made, 
where  the  statute  provides  a  remedy 
for  the  property  owner  by  permitting 
him  to  remonstrate,  within  the  time 
fixed  by  the  statute,  and  if  he  fails  to 
do  so  he  must  abide  by  the  decision  of 
the  board  of  public  works.  Byram  v. 
Foley  (1897)  17  Ind.  App.  629,  47  N. 
E.  351. 

The  right  to  object  to  an  assessment 
for  a  street  improvement  that  it  is  in 
excess  of  the  value  of  property  is  lost, 
where  the  property  owner  fails  to 
avail  himself  of  the  opportunities  af- 
forded by  law  to  question  the  assess- 
ment within  the  time  provided  by  stat- 
ute. State  V.  Norton  (1896)  63  Minn. 
497,  65  N.  W.  935,  wherein  the  court 
said:  "While  the  extraordinary  spec- 
tacle is  presented  of  the  expense  of 
public  improvement  in  excess  of  the 
value  of  the  proper^  against  which 
the  expense  is  assessed,  yet  it  appears 
that  the  defendants  took  no  steps  to 
prevent  or  right  this  apparent  wrong. 
They  had  notice  that  a  contract  had 
been  let  for  this  improvement,  that 
the  assessment  therefor  would  be  con- 
firmed at  a  certain  place  and  time,  and 
that  bonds  would  be  issued  for  the 
amount  necessaxy  to  make  such  im- 
provement; and  with  an  opportuni^ 
to  be  heard,  they  remained  silent  and 
inactive;  without  protest  or  objection. 
And  when  the  city  council  finally  con- 
firmed the  assessment,  they  did  not 
appeal  therefrom  to  the  district  court 
as  provided  by  law.  Nor  did  they  take 
any  legal  steps  to  protect  their  rights 
until  more  than  two  years  after  the 
issuance  of  the  improvement  bonds. 
The  law  gave  the  defendants  ample 
time  and  opportunity  to  be  heard  in 
regard  to  the  council  proceedings  in 
making  assessments  for  improvement, 
but,  by  their  acquiescence  or  supine- 
ness,  they  allowed  the  time  to  pass  by 
for  so  doing,  and  they  must  be  con- 
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eluded  by  the  proceedings  against 
them.  Such  a  rule  is  essential  to  the 
due  administration  of  justice.  If  they 
desired  to  repudiate  the  entire  pro- 
ceedings, they  shoald  have  moved  at 
the  Arst  opportunity,  or  within  the 
time  allowed  by  law;  and,  failinsr  to 
do  ao,  the  action  of  the  city  council  is 
made  final  and  conclusive.  ...  It 
is  quite  apparent  that  the  method 
adopted  by  the  city  council  in  levying 
and  enforcingr  these  assessments  is  an 
oppressive  one,  but  the  defendants 
should  have  acted  with  reasonable 
promptness  in  defending  their  rights 
when  they  had  an  opportunity.  If  the 
law  affords  ground  for  oppression  of 
the  citizen,  relief  may  be  found  in  its 
repeal,  or,  if  it  is  enforced  harshly 
and  arbitrarily,  perhaps  a  change  of 
municipal  officers  might  prove  a  solu- 
tion of  this  seeming  injustice." 

In  New  Jersey,  the  remedy  for  an 
irregularity  or  error  in  the  imposi- 
tion of  an  assessment  for  a  street  or 
sewer  improvement  is  by  writ  of  certi- 
orari, but  the  application  must  be 
made  within  sixty  days  after  confirma- 
tion or  Uie  right  is  lost.  Where  a 
property  owner  allows  this  time  to 
elapse,  a  court  of  equity  will  not  grant 
relief  because  certain  properties  along 
the  line  of  a  sewer  are  not  assessed 
for  benefits.  Goodwin  v.  Millville 
(1908  )  75  N.  J.  Eq.  270,  71  Atl.  674. 

Objection  tiiat  the  amount  assessed 
against  several  lots  liable  for  a  street 
improvement  was  ascertained  by  the 
city  clerk,  instead  of  by  the  council, 
cannot  be  made  after  the  expiration 
of  the  statutory  time  limit  of  thirty 
days  to  make  objections  to  an  assess- 
ment. Topeka  v.  Gage  (1890)  44  Kan. 
87,  24  Pac.  82. 

So,  an  objection  to  an  assessment 
that  the  owner  is'  not  liable,  because 
of  the  provisions  of  a  statute  declar- 
ing that  in  the  extension  of  any  street 
no  assessment  shall  be  levied  against 
lands  which  have  paid  for  the  opening 
of  the  street  so  extended,  comes  too 
late  when  made  after  the  expiration 
of  the  time  allowed  by  law.  State, 
Schultfng,  Prosecutor,  v.  Passaic 
(1885)  47  N.  J.  L.  278,  wherein  the 
court  said:  *'The  immunity  from  a 
share  In  the  burden  of  payment,  which 


seems  to  have  been  granted  to  them, 
rested  on  a  fact  which  th^  shoald 
have  made  known  at  the  proper  time 
in  their  relief,  if  th^  designed  to 
avail  themselves  of  the  privilege.  The 
Constitution  has  not,  in  their  case, 
been  violated  in  any  of  its  provisions. 
A  law  has  been  overlooked  or  disre- 
garded by  the  respondent  which,  as 
may  be  conceded,  granted  them  a  priv- 
ilege such  as  they  might  assert  or 
waive  at  th^r  option.  Their  laches 
puts  them  in  the  position  of  having 
waived  such  privilege.  Th^  are  too 
late  now  to  be  heard." 

But  where  property  ownen  have  no 
notice  of  the  report  of  commissionere, 
and  therefore  have  no  opportunity  to 
object  to  an  assessment  until  the.  stat- 
utory period  has  expired,  they  will  be 
permitted  to  show  that  the  assessment 
is  inequitable.  Re  New  York  (1823)  1 
Cow.  (N,  Y.)  74. 

So,  where  the  mayor  and  city  coun- 
cil fail  to  meet  to  hear  and  adjust  any 
complaint  and  review  an  assessment 
at  the  meeting  called  pursuant  to  the 
statutory  notice,  it  was  held  that  the 
assessment  was  void,  and  a  statute 
limiting  the  time  within  which:  objec- 
tion to  an  assessment  must  be  made, 
and  barring  objections  not  made  with- 
in the  prescribed  time,  did  not  apply. 
Morrow  v.  Barber  Asphalt  Paving  Co. 
(1910)  27  Okla.  247,  111  Pae.  198. 

d.  Failure  to  apfwsl. 

t.  OeneraUif. 

Where  it  is  provided  by  statute  that 
a  person  aggrieved  by  the  orders  and 
decisions  of  the  municipal  council  or 
judicial  tribunal  having  the  authori- 
ty to  confirm  proceedings  for  a  street 
improvement  shall  have  the  right  of 
appeal  therefrom,  it  follows  of  neces- 
sity that  having  appeared  before  the 
designated  tribunal  and  made  known 
bis  grievances,  and  having  failed  to 
appeal  from  the  order  made  thereon, 
a  property  owner  is  thereafter  es- 
topped to  question  the  assessment  or 
maintain  an  action  to  enjoin  its  en- 
forcement. 

Alabama. — Strenna  v.  Montgomery 
(1888)  86  Ala.  840,  5  So.  116. 

Arizona. — English  v.  Territory 
(1907)  11  Ariz.  87,  89  Pac.  601,  af- 
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firmed  in  (1909)  214  U.  S.  359,  53  L. 
ed.  1030,  29  Sup.  Ct.  Rep.  658. 

Connecticut. — Bridg:eport  v.  Gid- 
dinga  (1876)  43  Conn.  304;  Peck  v. 
Bridgeport  (1903)  75  Conn.  417,  63 
Atl.  89S. 

Illinois. — McBride      v.  Chicago 

(1869)  22  111.  574. 

Indiana. — ^Balfe  v.  Lammers  (1887) 
109  lad.  347,  10  N.  E.  92;  Alley  v.  Leb- 
anon (1896)  146  Ind.  125,  44  N.  E. 
1008. 

Iowa. — Nixon  v.  Burlington  (1908) 
141  Iowa.  316,  115  N.  W.  239;  Clifton 
Land  Go.  v.  Des  Moines  (1909)  144 
Iowa,  625,  123  N.  W.  340. 

Blaryland. — ^Hazelhurst  v.  Baltimore 
(1872)  37  Md.  199;  Dashiell  v.  Balti- 
more (1877)  45  Md.  615. 

Haasachnsetts. — ^Whiting  v.  Boston 

(1870)  106  Mass.  89;  Gusty  v.  Lowell 
(1875)  117  Maa^.  78;  Leominster  v. 
Ck>nant  (1886)  139  Mass.  884,  2  N.  E. 
690;  Hester  t.  Collector  of  Taxes 
(1914)  ^17  Mass.  422,  105  N.  E.  631. 

Michigan.— Rentz  v.  Detroit  (1882) 
48  Mich.  644,  12  N.  W.  694,  911;  GaUs 
V.  Grand  Rapids  (1903)  134  Mich.  96, 
•6  N.  W.  998. 

HissiaBtppi.— Union  Sav.  Bank  &  T. 
Co.  T.  Jackson  (1920)  —  Miss.  — ,  84 
So.  389. 

Missouri. — Barber  Asphalt  Paving 
Co.  V.  Kiene  (1903)  99  Mo.  App.  628. 
74  S.  W.  872. 

Nebraska. — ^Burkley  t.  Omaha 
(1918)  102  Neb.  308,  167  N.  W.  72. 

New  Yoric — Murray  v.  Graham 
(1837)  6  Paige,  622;  Morewood  v.  New 
York  (1851)  6  How.  Pr.  386;  Sorchan 
V.  Brooklyn  (1875)  8  Hun,  662. 

Oklahoma. — Pabtee  t.  Cleveland 
TIUNIDAD  Paying  Ca  (reported  here- 
with) ante,  606. 

Oregon.- Colby  v.  Medford  (1917) 
85  Or.  485,  167  Pac.  487. 

Pennsylvania. — Philadelphia  T. 
Nock  (1899)  12  Pa.  Super.  Ct.  44;  Re 
O'Mara  (1899)  194  Fa.  86,  45  Atl.  127; 
Re  Harrison  (1899)  194  Pa.  92,  45 
Atl.  1092;  Re  Ober  (1899)  194  Pa.  93, 
46  Atl.  1093;  Re  Mellon  (1899)  194 
Pa.  93.  45  Atl.  1093;  Ziegler'a  Appeal 
(1899)  194  Pa.  94.  46  AtL  1093. 

WaahingtoB^White  v.  Tacoma 
(1898)  20  Wash.  361,  66  Pac.  319. 


Wisconsin. — Nelson  v.  Waukesha 
(1911)  147  Wis.  163. 132  N.  W.  887. 

A  property  holder  who  desires  to 
appeal  from  the  eoniirmation  of  an 
assessment  must  do  so  within  the  stat- 
utory period  allowed  in  such  cases, 
and  his  failure  to  do  so  will  act  as  a 
waiver  of  his  objections  to  an  assess- 
ment. White  V.  Tacoma  (Wash.) 
supra. 

A  landowner  who  has  failed  to  ap- 
peal where  the  city  council  did  not 
comply  with  its  s^tutory  duty  and 
definitely  designate  the  period  of  time 
over  which  the  street  improvement 
bonds  should  extend,  such  time  being 
subsequently  fixed  by  the  superintend- 
ent of  streets  without  authority,  can- 
not object  to  the  irregularity,  especial- 
ly after  the  issuance  of  the  bonds, 
where  a  curative  provides  that  the 
bonds,  by  their  issuance,  shall  be  con- 
clusive evidence  of  the  regularity  of 
proceedings  of  such  a  nature.  Cohn 
v.  Thompson  (1920)  —  CaL  App.  — , 
190  Pac.  381. 

The  rule,  however,  will  not  apply 
where  it  is  found  that  the  council,  or 
other  administrative  body,  was  whol- 
ly without  jurisdiction  in  the  premis- 
es. Chicago,  M.  &  St  P.  R.  Co.  v.  Phil- 
lips (1900)  111  Iowa,  877.  82  N.  W. 
787;  F.  U.  Hubbell.  Son  &  Co.  v.  Ben- 
nett Bros.  (1906)  130  Iowa.  66,  106  N. 
W.  876;  Comstock'  v.  Eagle  Grove 
(1907)  133  Iowa.  589,  111  N.  W.  51; 
Bennett  v.  Emmetsburg  (1908)  138 
Iowa,  67,  115  N.  W.  582;  Mitchell  v. 
Milwaukee  (1864)  18  Wis.  93;  Pier  v. 
Fond  du  Lac  (1875)  38  Wis.  470; 
Johnson  v.  Milwaukee  (1876)  40  Wis. 
316;  Watklns  v.  Zwietusch  (1879)  47 
Wis.  515,  3  N.  W.  35;  Harrison  v.  Mil- 
waukee (1880)  49  Wis.  247,  5  N.  W. 
326;  Watkins  v.  Milwaukee  (1881)  52 
Wis.  98.  8  N.  W.  828;  Lieberman  v. 
Milwaukee  (1895)  89  Wis.  336,  61  N. 
W.  1112;  Kersten  v.  Milwaukee  (1900) 
106  Wis.  200,  48  L.R.A.  861,  81  N.  W. 
948. 1108;  Spence  v.  Milwaukee  (1907) 
182  Ws.  669,  113  N.  W.  38. 

3.  Sufficiency  of  petition. 

In  Pennsylvania,  it  has  been  held 
that  the  question  as  to  whether  a  ma- 
jority in  interest  and  number  of  the 
property  owners  signed  the  petition 
for  a  street  improvement  must  be  de- 
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tennined  by  an  appeal  to  the  common 
pleas  court  as  provided  by  statute  un- 
der penalty  of  estoppel,  and  cannot  be 
raised  by  exceptions  to  the  report  of 
viewers.  Re  O'Mara  (1899)  194  Pa. 
86,  46  Atl.  127.  See  to  the  same  effect 
Re  Harrison  (1899)  194  Pa.  92.  46  Atl. 
1092;  Re  Ober  (1899)  194  Pa.  93.  45 
Atl.  1093;  Re  Mellon  (1899)  194  Pa. 
93.  45  Atl.  1093;  Ziegler's  Appeal 
(1899)  194  Pa.  94,  46  Atl.  i093. 

Validity  of  statute  or  ordinance. 

Where  a  property  owner  is. afforded 
the  right  to  appeal  to  a  jury  for  a  re- 
vision .of  a  sewer  assessment  within 
three  months  after  receiving  notice  of 
it,  and  does  not  avail  himself  of  this 
remedy,  he  waives  his  right  to  object 
that  the  vote  on  the  passage  of  an  or- 
dinance was  not  recorded  at  the  time, 
especially  if  the  vote  was  subsequent- 
ly recorded.  Leominster  v.  Conant 
(1885)  139  Mass.  384.  2  N.  E.  690. 

On  the  otiier  hand,  it  has  been  held 
that  the  failure  to  appeal  from  the 
confirmation  of  a  street  assessment 
will  not  estop  a  property  owner  from 
contesting  the  validity  of  the  proceed- 
ing on  the  ground  that  the  ordinance 
passed  does  not  provide  for  the  mak- 
ing of  a  local  improvement,  but  simply 
authorizes  the  levy  of  a  special  tax  to 
pay  for  work  alr^dy  done.  Freeport 
Street  R.  Co,  v.  Freeport  (1884)  151 
111.  451,  38  N.  E.  137. 

^.  Conformtty  of  procevditiffs  to  statute 
or  ordinanee. 

A  court  of  equity  will  not  entertain 
a  bill  to  restrain  the  sale  of  property 
for  the  nonpayment  of  a  street  assess- 
ment, on  the  ground  that  proper  steps 
were  not  taken  to  ascertain  and  deter- 
mine that  a  pavement  or  sidewallf:  need- 
er  repairs,  where  it  appears  that  the 
owner  made  no  objection  to  the  pro- 
ceedings before  the  recorder,  nor  took 
an  appeal,  as  allowed  by  the  statute. 
Strenna  v.  Montgomery  (1883)  86  Ala. 
340,  5  So.  116. 

Where  assessors  have  assumed  ju- 
risdiction with  respect  to  a  street  as- 
sessment, their  acte  must  stand  until 
reviewed  by  appeal  from  their  deter- 
mination, and  failure  to  appeal  estops 
an  aggrieved  owner  from  objecting  to 
the  form  of  oath  taken  by  them.  Sor- 


chan  V.  Brooklyn  (1876)  8  Hun  (N. 
Y.)  562. 

A  property  holder  is  estopped  from 
objecting  to  a  street  assessment  on  the 
ground  that  one  of  the  viewers  was 
not  a  freeholder,  as  required  by  law, 
by  the  confirmation  of  their  report  and 
his  failure  to  appeal  therefrom.  Pitts- 
burg V.  Cluley  (1874  )  74  Pa.  262, 
wherein  the  court  said:  "The  con- 
firmation of  the  report  has  all  the  le- 
gal effects  and  incidents  of  a  judgment 
or  a  decree  of  a  court  of  competent  ju- 
risdiction, one  of  which  is  that  it  must 
be  treated  as  valid  and  binding  until 
reversed  or  set  aside,  and  cannot  be 
assailed  except  for  fraud  or  collusion. 
It  is  not  pretended  that  any  injustice 
was  done  by  the  assessment.  The  de- 
fendant had  notice  of  the  proceedings, 
and  did  not  appeal  to  the  councils  or 
apply  to  the  court  of  quarter  sessions 
to  have  the  assessment  set  aside  or 
abated,  on  the  ground  that  it  was  in- 
equitable and  unjust.  It  is  not  alleged 
that  his  property  is  not  benefited  to 
the  extent  of  the  amount  assessed  up- 
on it,  or  that  the  assessment  is  in  any 
respect  unequal  or  excessive.  His 
only  complaint  is  that  one  of  the 
viewers  by  whom  it  was  made  was  not 
a  freeholder.  This  objection  would 
have  availed  if  it  had  been  made  in 
time.  But  it  comes  too  late,  and  can- 
not be  set  up  here.  The  confirmation 
of  the  report  must  be  regarded  aa  con- 
elusive  of  the  assessment." 

Likewise,  where  a  property  owner 
fails  to  appeal  from  a  street  assess- 
ment, as  allowed  by  statute,  he  cannot 
restrain  the  collection  of  the  tax  be- 
cause of  a  mere  mistake  in  describing 
the  property.  "The  Jaw  is  that  all 
questions  which  are  properly  triable 
on  appeal  must  be  so  tried,  and  not  by 
injunction,  except  such  questions  as 
go  to  the  power  and  jurisdiction  of  the 
common  council."  Balfe  v.  Lammer^ 
(1887)  109  Ind.  .347.  10  N.  E,  92. 
wherein  the  court  said:  "The  mis- 
take in  the  description  in  a  mort- 
gage is  a  mutual  mistake  of  the  con- 
tracting parties,  but  in  such  a  case 
as  this  there  are  no  parties  to  the  con- 
tract except  the  ci^  and  the  con- 
tractors.  In  such  a  case  as  this,  one 
of  the  principal  questions  for  trial  on 
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appeal  from  the  precept  is  whether  the 
estimate  properly  describes  the  prop- 
erty. That  is  a  question  directly  in 
issue,  and  one  that  must  be  decided. 
tar,  in  strictnesB,  the  proceedings  are 
against  the  property.  New  Albany  v. 
Smith  (1861)  16  Ind.  216.  It  is  evi- 
dent, therefore,  that  a  judgment  in 
favor  of  the  contractor  settles  the 
question  as  to  the  validity  of  the  esti- 
mate and  the  sufficiency  of  the  de- 
scription. Estoppels  by  judgment  are 
mutual,  and  surely  a  property  owner 
could  not  enjoin  the  enforcement  of  a 
decree  rendered  on  an  appeal  from  ft 
precept,  on  the  ground  that  the  esti- 
mate was  invalid  because  the  property 
was  not  properly  described." 

Failure  to  appeal  from  the  decision 
of  the  commissioners  to  the  common 
council  will  not  estop  an  owner  from 
objecting  to  a  street  assessment  on  t^e 
ground  that  no  estimate  of  the  cost  of 
an  inQ>rovement  was  filed  as  required 
by  statute,  and  a  court  of  equity  will 
grant  relief.  Weller  v.  St.  Paul 
(1861)  5  Minn.  95,  Gil.  70,  wherein  the 
court  said:  "It  is  urged  that  the 
street  commissioners  constituted  a 
tribunal  from  which  the  city  charter 
has  provided  a  •special  remedy  by  ap- 
peal to  the  common  council.  Sess. 
Laws  (1854),  p.  29,  chap.  7,  §  2.  And 
that,  where  the  statute  has  provided 
a  special  remedy,  parties  must  pursue 
that  in  the  first  instance.  The  sec- 
tion above  quoted  provides  that  'any 
person  deeming  himself  aggrieved  by 
an  act  of  the  board  of  street  commis- 
sioners may,  at  Any  time,  appeal  to 
the  common  council,  who  shall  inquire 
into,  examine,  and  correct  the  act  or 
order  complained  of,  as  shall  be  just 
and  proper.'  The  question  presented 
under  this  provision  is  whether  the 
remedy  here  given  is  exclusive  of  all 
others.  I  do  not  think  such  is  the 
proper  construction.  The  terms  of  the 
act  do  not,  in  themselves,  convey  the 
idea  that  the  party  aggrieved  is  com- 
pelled to  ^peal  to  the  common  council 
as  his  only  means  of  redress.  It  is  a 
privilege  accorded  to  him  if  he  chooses 
to  avail  hhnself  of  it;  he  'may*  appeal. 
If* the  intent  of  this  section  is  to  make 
this  appeal  to  the  common  council  ex- 
clnaive  of  other  remedies,  its  effect 


would  be  to  deprive  the  party  ag- 
grieved of  a  trial  by  jury,  in  a  case  in- 
volving the  title  to  real  estate,  since 
there  is  no  method  provided  for  re- 
viewing the  action  of  the  common 
cotincil,  uid  the  only  way  of  doing  this 
suggested  by  the  counsel  for  the  de- 
fendant is  by  certiorari  to  the  supreme 
court." 

An  objection  that  a  meeting  of  coun- 
cil to  confirm  a  sewer  assessment  was 
several  times  adjourned  is  an  irreg- 
ularity which  cannot  be  raised  in  a 
suit  to  enjoin  coUectionr  where  the  no- 
tice was  regular,  and  the  property 
owner  did  not  appeal  to  the  city  coun- 
cil in  writing  or  file  any  objections  to 
the  report  of  the  commissioners.  Ot- 
tawa v.  Chicago  &  R.  I.  R.  Co.  (1S60) 
25  IlL  43.  The  court  said:  "As  was 
said  in  the  case  of  McBride  v.  Chicago 
(1869)  22  111.  574,  which  is  like  this, 
so  we  now  say,  that  by  the  charter  of 
the  city  of  Ottawa  ample  opportunity 
was  given  to  the  defendants  to  be 
heard  as  to  their  objections,  legal  or 
equitable,  before  the  city  council  on 
the  return  by  the  commissioners  of 
the  assessment,  who  can  revise  and 
correct  the  assessment,  or  confirm  or 
annul  it  in  their  discretion,  and  direct 
a  new  assessment  to  be  made.  If  a 
party  lies  by,  having  notice,  and  fails 
to  present  his  objections  to  the  city 
council,  he  must  be  held  in  a  court  of 
equity  to  have  waived  all  irregular- 
ities, and  cannot  in  that  court  have  a 
hearing  which  he  has  failed  to  avail 
of  at  law.  If,  as  seems  to  be  com- 
plained, by  reason  of  the  general 
terms  in  which  the  notice  to  persons 
interested  in  the  assessment  was  pub- 
lished, and  thereby  the  party  had  not 
notice,  when  the  proceeding  did  come 
to  his  knowledge,  he  could  have  re-, 
moved  the  record  of  the  proceedings 
from  before  the  city  council  to  tiie  cir- 
cuit court  by  certiorari,  and  if  they 
were  defective  in  a  substantial  matter, 
they  would  be  quashed.  An  ample  and 
comiUete  remedy  at  law  being  within 
the  power  of  the  party,  a  court  of 
equity  ought  not  to  take  jurisdiction 
for  these  irregnlarities,  or  even  for 
want  of  a  compliance  with  some  ma- 
terial requirement  fd  the  law." 
.  So,  the  failure  of  a  property  holder 
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to  appeal  from  the  decision  of  the 
court  confirming:  a  street  assessment, 
on  the  ground  that  notice  was  not  pub- 
lished for  the  required  number  of 
days»  estops  him  from  raising  the 
question  in  an  action  for  judgment  of 
sale  of  the  property.  Glover  v.  People 
(1900)  188  HL  576,  69  N.  E.  241. 

Similarly,  an  objection  that  the  no- 
tice of  confirmation  of  the  report  of 
commissioners  with  respect  to  a  street 
assessment  was  not  acted  on  until 
nearly  a  month  after  the  date  named 
in  the  advertiBement,  in  the  absence 
of  an  appeal  from  the  order  of  con- 
firmation, cannot  be  raised  in  a  suit 
to  enjoin  collection.  McBride  v.  Chi- 
cago (IlL)  supra,  wherein  the  court 
said:  "Ample  opportunity  is  .  .  . 
given  to  the  par^  feeling  himself  ag- 
grieved to  be  twice  heard.  First,  be- 
fore the  common  council  on  the  re- 
turn by  the  commissioners,  and.  If  not 
satisfied  with  their  determination, 
then  by  an  appeal  to  any  court  of  rec- 
ord in  the  county  of  Cook.  And  if  the 
party,  having  notice,  lies  by,  and  fails 
to  urge  a  hearing  before  the  common 
council,  and  fails  to  take  an  appeal  or 
remove  the  record  of  confirmation  by 
certiorari  to  a  coart  of  competent  ju- 
risdiction, he  must  be  held,  in  a  court 
of  equity,  to  have  waived  all  irregu- 
larities, and  cannot,  by  applying  to 
this  tribunal,  have  a  hearing  which 
he  has  failed  to  avail  himself  of  at 
law.  If  he  had  no  notice,  when  the 
proceeding  did  come  to  his  knowledge, 
he  could  have  reiqoved  the  record  to 
the  Cook  circuit  court  by  certiorari, 
and  if  it  were  essentially  defective, 
the  order  would  be  quashed.  By 
either  the  appeal,  or  certiorari,  an  am- 
ple and  complete  remedy  at  law  could 
have  been  had.  And  therefore  a  court 
of  equity  should  not  assume  jurisdic- 
tion for  mere  irregularities,  or  even 
for  a  want  of  compliance  with  mate- 
rial requirements  of  the  law.  That  a 
case  might  occur,  as  where  the  injury 
likely  to  result  from  the  enforcement 
of  a  void  assessment  would  be  irrep- 
arable, from  the  irresponsibility  of 
the  officers  committing  the  irregular- 
ity, or  in  a  case  where  the  whole  pro- 
ceeding was  tainted  and  vitiated  by 
fraud  and  eorraption,  a  court  of  equity 


might,  by  either  of  those  means,  ac- 
quire jurisdiction  to  inhibit  the  cor- 
poration from  executing  its  order. 
But  in  cases  where  ofilcers,  either  de 
jure  or  de  facto,  are  ^cercising  the 
functions  of  that  c^ce,  and  the  law 
authorizes  them  to  levy  a  tax,  or  a 
special  assessment,  a  court  of  equity 
will  not  restrain  them  from  acting  for 
a  want  of  regularity  in  the  ocercise 
of  the  power,  while  it  might  entertain 
jurisdiction  where  persons  are  acting 
neither  as  officers  de  jure  nor  de  facto, 
w  having  pretense  of  legal  power  to 
levy  a  tax  or  make  an  assessment. 
But  such  cases  should  be  clear  and 
free  from  doubt.  In  this  case,  the  va- 
rious objections  to  this  proceeding 
could  have  been  fully  heard  and  de- 
termined on  an  appeal,  or  by  writ  of 
certiorari,  if  the  appellant  had  been 
disposed  to  have  availed  himself  of 
his  legal  remedies.  But  failing  to  do 
80,  we  see  no  reason  why  a  court  of 
equity  should,  or,  even  if  so  disposed, 
could,  afford  the  relief  sought  by  the 
bill." 

That  commissioners  gave  by  publi- 
cation twenty-nine  instead  of  thirty 
days*  notice  of  a  meeting  is  a  mere  ir- 
regularity, which  might  have  been 
urged  on  an  appeal  from  their  deci- 
sion, but  cannot  be  raised  in  a  pro- 
ceeding to  recover  the  costs  of  a  street 
improvement.  Dashiell  v.  Baltimore 
(1877)  45  Md.  615. 

And,  where  a  statute  provided  for 
an  appeal  from  a  street  assessment 
to  the  district  court,  and,  further,  that 
**the  remedy  by  appeal  herein  allowed 
shall  be  deemed  and  held  to  be  exclu- 
sive,*' it  has  been  held  that  a  failure  to 
take  such  appeal  will  estop  a  property 
owner  from  objecting  to  the  publica- 
tion of  notice  of  a  resolution  of  neces- 
sity. Bnrkley  v.  Omaha  (1918)  102 
Neb.  808,  167  N.  W.  72,  wherein  the 
court  said :  **The  decision  of  a  special 
tribunal,  where  it  has  jurisdiction  of 
the  subject-matter  and  parties,  is  con- 
clusive, unless  reversed  and  modified 
in  ^e  mode  provided  by  law." 

In  Bridgeport  v.  Giddlngs  (1876) 
48  Conn.  304,  it  appeared  that  no  no- 
tice of  a  street  assessment,  as  finally 
made  by  the  board  of  review,  was  pub- 
lished. The  original  assessment  was 
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nude  by  appraisers,  and  notice  of  the 
time  and  plaee  of  hearing  objections 
was  dia^  given,  and  the  assessment 
when  made  was  duly  published.  More 
than  two  thirds  of  all  the  persons  as- 
sessed appealed  to  the  board  of  review, 
but  the  .defendant  did  not.  The  court 
held,  that  he  could  not  complain  of  the 
want  of  notice  of  the  assessment,  as 
amended,  as  he  was  bound  to  takis  no- 
tice of  the  result. 

An  objection  tiiat  the  letting  of  a 
contract  for  a  street  improvement  was 
not  according  to  law,  made  before  a 
city  council  sitting  for  the  purpose  of 
deciding  such  questions,  is  thereafter 
waived  where  the  aggrieved  party 
does  not  appeal  from  the  decision  as 
provided  by  statute.  Nixon  v.  Bur- 
lington (1908)  141  Iowa,  316,  115  N. 
W.  239. 

But,  where  a  contract  for  grading  a 
street  was  relet,  without  notice  of  pub^ 
lication,  at  a  greatly  advanced  sum 
from  the  original  bid,  it  is  void,  and 
failure  to  appeal  from  the  decision  of 
the  common  council  will  not  estop  a 
property  owner  from  objecting  to  the 
assessment.  Mitchell  v.  Milwaukee 
(1864)  18  Wis.  92,  wherein  the  court 
said:  "Where  inferior  tribunals  or 
officers  act  within  their  jurisdiction, 
and  the  statute  provides  for  an  appeal 
from  their  acts,  such  acts  are  final 
and  conclusive  unless  appealed  from; 
or,  .  .  .  where  a  ststute  confers 
discretionary  powers  upon  such  offi- 
ces, their  discretion  will  not  be  con- 
trolled by  superior  tribunals.  These 
propositions  are  familiar,  but  wholly 
inapplicable  here.  None  of  that  class 
of  cases  shows  that,  where  such  oiB- 
cers  act  without  jurisdiction,  their 
acts  are  valid  and  binding  unless  ap- 
pealed from.  On  the  contrary  their 
acts  in  such  cases,  like  those  of  all 
other  tribunals,  indeed,  are  void." 

See  to  the  same  effect,  Comstock  v. 
Eagle  Grove  (1907)  122  Iowa,  589,  111 
N.  W,  61;  Bennett  v.  Emmetsburg 
(1908)  188  Iowa,  67,  116  N.  W.  682. 

0.  rerformanM  •f  worle. 
Where  landowners  have  been  heard 
before  a  competent  tribunal,  and  have 
brought  forward  all  their  objections 
to  a  street  improvement,  but  have 
failed  to  appeal  from  an  adverse  .de- 


cision, they  are  precluded  thereby. 
Under  this  rule  the  right  to  object  to 
a  street  assessment  on  the  ^und  of 
collusion  between  the  contractor  and 
the  city  inspector,  whereby  the  city 
was  cheated,  is  lost  by  a  failure  to  ap- 
peal. More  wood  v.  New  York  (1851) 
6  How.  Pr.  (N.  Y.)  886,  whereiij  tKe 
court  said:  "Had  fraud  been  charged 
on  the  part  of  the  corporation  itself, 
and  not  only  charged  but  proved,  the 
case  might  have  presented  a  different 
aspect  Fraud  vitiates  even  the  most 
solemn  judgments.  But  the  plaintiffs 
have  adduced  no  such  proof.  All  they 
have  shown  is  that  tite  corporation 
was  cheated." 

Likewise,  where  an  owner  does  not 
appeal  from  the  decision  of  a  street 
superintendent  in  accepting  work  be- 
fore the  completion  of  the  contract, 
to  the  body  prescribed  by  statute,  he 
cannot  raise  the  objection  in  an  ac- 
tion to  foreclose  a  lien  for  the  assess- 
ment. Diggens  v.  Hartshorns  (1895) 
108  Cat  164,  41  Fac.  283. 

And,  where  work  is  not  completed 
in  the  time  named  in  a  contract,  and 
the  remedy  as  fixed  by  statute,  to  an 
aggrieved  owner,  is  by  appeal  from 
the  decision  of  the  street  commission, 
equity  will  not  restrain  the  collection 
of  an  assessment  when  the  party  fails 
to  appeal.  Hazelhurst  v.  Baltimore 
(1872)  37  Md.  199. 

In  Clifton  Land  Co.  v.  Des  Moines 
(1909)  144  Iowa,  625,  123  N.  W.  840, 
the  original  objection  was  that  the 
contractor  to  whom  the  city  had  let 
a  contract  to  build  certain  walks  had 
failed  in  material  respects  to  do  Uie 
work  according  to  the  plans  and  speci- 
fications. It  appeared  that  this  objec- 
tion was  made  to  the  city  council  at 
the  time  set  for  hearing  remonstran- 
ces. No  appeal  was  taken,  as  allowed 
by  statute,  but  a  suit  in  equity,  to  «^ 
join  the  collection  of  the  tax  was  be- 
gun. In  denying  the  petition,  the 
court  said:  *1n  our  judgment  the  ob- 
jection raised  to  the  form  an4  suffi- 
ciency of  the  initial  steps  with  which 
the  improvement  in  question  was  un- 
dertaken cannot  be  sustained.  Con- 
fessedly, the  improvement  was  or- 
dered at  the  request  and  instigation  of 
the  appellant  oorporation,  which  then 
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owDed  a  large  number  of  lots  in  tbat 
neighborhood,  for  the  benefit  of  which 
It  desired  the  construction  of  side- 
walks. It  knew  of  the  beginning  and 
progress  of  the  work,  and  made  no  ob- 
jection thereto  except  as  to  the  al- 
leged failure  of  the  contractor  to  com- 
ply with  the  specifications  of  his  con- 
tract, and  on  such  ground  alone  it 
made  complaint  to  the  city  authori- 
ties. When  the  work  was  completed 
and  opportunity  given  it  to  show  cause 
against  the  assessment,  it  appeared 
before  the  board  and  filed  written  ob- 
jection and  protest,  based  wholly  on 
the  quality  of  the  work  performed,  and 
suggesting  no  lack  of  jurisdiction  in 
the  city  to  order  it,  but,  on  the  con- 
trary, offered,  in  ease  the  defective 
brick  walks  were  mnoved,  to  con- 
struct cement  walks  in  their  stead. 
The  objection  and  protest  being  over- 
ruled, appellant  did  not  take  advan- 
tage of  its  right  to  appeal  to  the 
district  court,  but  instituted  this  inde- 
pendent action  to  enjoin  the  assess- 
ment upon  the  same  grounds  which  it 
had  unsuccessfully  urged  upon  the  at- 
tention of  the  city  council,  and,  as  we 
have  already  observed,  it  was  not  un- 
til nearly  five  years  later  that  any 
claim  was  pleaded  or  presented,  ques- 
tioning the  jurisdiction  of  the  city  in 
the  premises.  Under  such  circum- 
stances, we  are  very  clear  that  this 
objection  is  not  now  available  to  ap- 
pellaut  It  may  be  conceded  that  if 
the  city  had  no  jurisdiction  of  the  sub- 
ject-matter, or  power  to  provide  for 
and  order  the  construction  of  aide- 
walks,  mere  delay  in  raising  the  ob- 
jection would  not  ordinarily  be  a  suffi- 
cient grpund  for  refusing  to  enter- 
tain it;  but,  on  the  other  hand,  where 
the  officer  or  tribunal  does  have  ju- 
risdiction of  the  subject-matter,  we 
know  of  no  rule  by  which  a  property 
owner,  to  be  affected  by  the  exercise 
of  such  authori^,  may  not  by  his  own 
conduct  or  concession  estop  himself 
from  denying  the  sufficiency  or  validi- 
ty of  the  proceedings  which  he  him- 
self has  invoked,  and  upon  the 
assumed  regularity  of  which  he  him- 
self has  acted  and  induced  others  to 
act.  In  other  words,  while  there  maj 
be  no  waiver  or  estoppel  where  the  law 


confers  no  jurisdiction  of  the  subject- 
matter,  yet,  where  such  Jurisdiction  is 
given,  mere  omission  or  irregularis 
in  some  of  the  initial  steps  by  which 
the  proceedings  are  instituted,  or  in 
interlocutory  matters  pertaining  to 
the  conduct  and  development  of  the 
proceedings,  may  always  be  waived  by 
the  party  entitled  to  object  thereto, 
and,  when  that  waiver  once  becomes 
effective,  it  cannot  be  witiidrawn  or 
its  effect  neutralized  by  any  act  on 
his  part.  Adhering  to  this  view  of  the 
law,  we  think  the  facts,  as  hereinbe- 
fore set  forth,  constitute  an  effectual 
waiver  of  the  appellant's  right  to  as- 
sert the  nonjurisdiction  of  the  city  to 
order  and  provide  for  the  building  of 
the  walks  in  controversy.** 

But,  where  a  contract  was  let. for 
the  paving  of  an  alley  at  the  estab- 
lished grade,  but  the  ci^  engineer 
gave  the  contractor  the  wrong  grade, 
and  the  pavement  was  laid  from  6  to 
8  inches  above  the  established  grade, 
a  property  owner  is  not  estopped  by 
his  failure  to  appeal  from  the  confir- 
mation of  the  assessment,  but  may 
maintain  a  suit  in  equity  to  enjoin  its 
collection.  F.  M.  Hubbell,  Son  &  Co. 
V.  Bennett  Bros.  (1906)  130  Iowa,  66, 
106  N.  W.  375,  holding  that  the  city 
had  power  to  make  such  improvement 
only  when  constructed  upon  the  estab- 
lished grade. 

Where  an  appeal  is  noted  as  a  mere 
formality,  and  is  subsequently  over- 
ruled because  of  lack  of  prosecution, 
the  effect  on  a  property  owner's  right 
to  contest  the  validity  of  an  assess- 
ment for  a  street  improvement  is  the 
same  as  if  no  appeal  had  been  taken. 
Lambert  v.  Bates  (1902)  137  Cal.  676. 
70  Pac.  777,  wherein  the  court  said: 
"The  rule  is  firmly  established  that, 
if  the  owner  would  contest  an  assess- 
ment upon  the  ground  that  the  work 
contracted  for  has  not  been  fully  per- 
formed, he  must  present  that  ques- 
tion upon  an  appeal  to  the  city  coun- 
cil for  its  determination.  In  the 
present  case  the  defendant  did  make 
such  appeal,  but  his  appeal  was  over- 
ruled. It  is,  however,  contended  by 
him  that,  notwithstanding  this  fact,  he 
is  not  precluded  from  again  making 
the  same  objection  to  the  validity  of 
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the  asaesBment  in  an  action  for  its  en- 
forcement. We  are,  howeTer,  unable 
to  assent  to  this  proposition.  .  .  . 
The  legislature  did  not  intend  .  .  . 
that  the  appeal  should  be  prosecuted 
in  a  perftanctorjr  manner,  or  should  be 
a  mere  formality.  By  declaring  that 
the  determination  of  the  council  shall 
be  'final  and  conclusive/  it  intended 
that  that  body  should  be  the  final  tri- 
bunal for  the  determination  of  all 
questions  that  might  be  appealed  to  It, 
80  far  as  such  determination  was  of  a 
question  of  fact,  or  depended  npon 
evidence  that  might  be  presented  in 
support  of  the  appeal.  .  .  .  This 
provision  cannot  be  construed  as  au- 
thorizing a  person  merely  to  take  an 
appeal  to  the  council,  without  pre- 
senting to  that  body  sufficient  evi- 
dence, or  any  evidence  whatever,  to 
support  his  appeal,  and  afterwards 
seek  to  have  the  grounds  of  his  ap- 
peal sustained  before  another  tribunal 
and  under  additional  or  different  evl- 
-ience." 

0.  Aeaemtment. 
Where  a  statute  provides  that  "if 
the  owner  of  any  parcel  of  land  as- 
sessed for  such  improvement  by  spe- 
cial tax  feels  himself  aggrieved  by  rea- 
son of  the  determination  made  by  the 
common  council,  he  may  within  twenty 
(20)  days  after  the  date  of  such  de- 
termination, appeal  therefrom  to  the 
district  court,"  the  remedy  by  appeal 
excludes  all  other  remedies  where  the 
grievance  complained  of  is  one  that 
the  common  council  has  power  to 
remetjy.  English  v.  Territory  (1907) 
11  Ariz.  87,  89  Pac.  501,  affirmed  in 
(1909)  214  U.  S.  359,  53  L.  ed.  1030. 
29  Sup.  Gt.  Rep.  668.  The  court  said : 
"The  common  council  would  not  have 
the  power  to  remedy  any  grievance 
arising  from  some  jurisdictional  de- 
fect in  the  proceedings  which  would 
render  subsequent  proceedings  void. 
There  could  be  no  doubt  but  that,  un- 
der the  statute,  if  the  committee  had 
erroneously  aasessed  the  property  of 
appellants  by  applying  an  arbitrary 
front-foot  rule,  or  by  improperly  in- 
cluding a  possible  use  by  appellants 
of  a  vacant  piece  of  ground  belong- 
ing to  the  city,  as  among  the  benefits 
aecming  to  the  property  of  appel- 
9  A.L.a— 48v 


lants  by  reason  of  the  improvement 
made,  such  errors  were  within  the 
power  of  the  common  council  to  cor- 
rect so  as  to  give  validity  to  subse- 
quent proceedings.  It  is  quite  clear, 
therefore,  that  und«*  the  statutes 
above  quoted  the  only  remedy  avail-  ' 
able  to  the  appellants  for  the  correc- 
tion of  any  irregularity  in  the 
assessment  in  any  of  the  respects 
complained  of  was  an  appeal  to  the 
district  court  within  twenty  days  aft- 
er the  committee  had  reported  its  ac- 
tion to  the  common  council  and  the 
latt^  had  made  its  determination  by 
affirming  the  report." 

And  where  a  property  owner  ob- 
jected to  the  report  of  viewers  as  to 
the  amount  of  his  assessment  for  a 
street  improvement,  and  thereupon  a 
second  view  was  had  and  a  second  re- 
port made,  to  which  objections  were 
filed,  but  no  excejDtions  were  filed  ex- 
cept in  one  cause,  and  the  report  was 
confirmed  by  the  court,  it  was  held 
that  he  was  estopped,  in  the  absence 
of  an  appeal,  from  raising  the  same 
-objection  in  a  scire  facias  to  enforce 
the  lien  of  the  assessment.  Corry  v. 
Corry  Chair  Go.  (1901)  18  Pa.  Super. 
Ct.  271,  wherein  the  court  said:  '*No 
appeal  was  taken  from  the  final  de- 
cree of  confirmation,  and  no  attempt 
made  to  have  it  set  aside  or  opened. 
We  have  detailed  the  proceedings  for 
the  purpose  of  showing  that  the  de- 
fendant not  only  had  an  opportunity 
to  be  heard^  but  actually  appeared  as 
a  party  to  the  proceedings  and  op- 
posed the  assessment,  but  wltii  ap- 
parent deliberation  omitted  to  avail 
itself  of  the  ample  remedies  provided 
by  the  Act  of  1891  for  the  correction 
of.  the  errors  of  the  viewers  and  of 
the  court,  if  any  there  were..  To  de- 
clare that  it  would  in  due  time  ffle  its 
objections  in  court,  and  then  omit  to 
do  so,  was,  in  effect,  to  invite  the  city 
to  assume  that  they  had  been  waived. 
And  no  appeal  having  been  taken  from 
the  final  decree,  we  see  no  good  rea- 
son for  not  applying  the  general  rule 
that  the  final  judgment  of  a  court  of 
competent  jurisdiction  upon  a  point 
litigated  between  the  parties  is  con- 
clusive, so  long  as  it  remains  in  full 
force  and  effect,  in  all  subsequent  eon- 
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troveniles  direetiy  involvittg  the  emme 

qa«stion.  'A  judgment  settles  every- 
Uiing  involved  in  the  right,  not  only 
matters  that  were  raised,  but  those 
which  might  have  been  raised.'  Myers 
V.  South  Bethlehem  (1892)  149  Fa. 
86.  24  Atl.  280;  Re  Second  Avenue 
(1898)  7  Pa.  Super.  Ct.  55.  'The  rule 
that  what  has  been  judicially  deter- 
mined shall  not  again  be  made  the 
subject  of  controversy  extends  to 
every  question  in  the  proceeding 
which  was  legally  cognizable,  and  ap- 
plies when  a  party  has  neglected  the 
opportunity  of  trial,  or  has  failed  to 
present  his  cause  or  defense  in  whole 
or  in  part,  under  the  mistaken  be- 
lief that  the  matter  would  remain  open 
and  could  be  made  the  subject  of  an- 
other proceeding.*  Schwan  v,  Kelly 
(1896)  173  Pa.  65,  33  Atl.  1107.  The 
authorities  cited  in  the  able  opinion 
of  the  learned  judge  below  clearly 
show  that  these  principles  are  ap- 
plicable to  a  final  decree  in  proceed- 
ings for  the  assessment  of  damages 
and  benefits  accruing  from  such  im- 
provements as  this,  and  we  do  not 
deem  it  necessary  to  further  extend 
the  discussion  of  the  question.  If 
there  had  not  been  a  valid  ordinance, 
as  in  Reading  v.  O'Reilly  (1896)  169 
Pa.  866.  32  Atl.  420,  or  there  had  been 
no  authority  of  law  for  assessing  pri- 
vate proper^  for  the  improvement,  as 
in  B»ed  v.  Allegheny  (1877)  86  Pa. 
214,  or  it  clearly  appeared  on  the  face 
of  their  report  that  the  viewers  ex- 
ceeded their  authority  by  arbitrarily 
assessing  the  defendant's  proper^ 
without  re^trd  to  benefits,  a  different 
Question  would  be  presented." 

The  question  whether  the  estimate 
was  made  for  the  proper  amount  can- 
not be  put  in  issue  by  a  suit  for  an  in- 
junction. That  question  must  be  made 
and  tried  on  appeal,  for  appeal  is  the 
remedy  provided  by  law,  and  the 
failure  to  take  advantage  of  the  reme- 
dy provided  precludes  a  property  own- 
er from  questioning  the  correctness  of 
a  street  assessment  in  a  collateral  pro- 
ceeding. Balfe  V.  Lammers  (1887) 
109  Ind.  347,  10  N.  E.  92. 

It  is  not  permissible  for  a  property 
owner,  in  defense  of  an  action  for  an 
assessment,  to  show  for  the  first  time 


that  the  property  receivvd  no  benefit 
from  the  construction  of  a  sidewalk, 
the  action  of  the  council  being  conclu- 
sive if  not  appealed  from.  Mexica  v. 
Lakenan  (1908)  129  Mo.  App.  180, 
108  S.  W.  141.  See  to  the  same  effect. 
Barber  Asphalt  Paving  Cc.  v.  French 
(1900)  168  Mo.  534,  64  L.R.A.  492. 
68  S.  W.  984;  Heraan  v.  Se^ulte  (1901) 
166  Mo.  409.  66  S.  W.  168. 

In  an  action  for  the  removal  of  a 
lien  for  a  street  improvement,  the  com- 
plaint alleged  that  the  board  adopted 
a  wrong  rule  of  assessment,  and  that 
the  land  in  question  was  not  at  aU 
benefited  by  the  improvement  It  was 
held  that  these  were  matters  which 
could  only  be  raised  by  the  plaintiffs 
on  an  appeal  from  the  asaeasment. 
and,  having  failed  to  avail  themselves 
of  that  remedy,  they  were  estopped  in 
the  present  proceedings.  Peck  v. 
Bridgeport  (1903)  76  Conn.  417,  63 
Atl.  893. 

And  where  a  common  council  has 
jurisdiction  of  the  construction  of  a 
sewer,  an  injunction  to  restrain  the 
collection  of  an  assessment  on  the 
ground  that  it  was  inequitable  will  not 
be  granted.  The  remedy  of  an  ag- 
grieved owner  is  either  by  injunction 
as  to  the  letting  of  the  contract,  or  an 
appeal  from  the  decision  making  the 
assessment,  and,  having  failed  to 
adopt  either,  he  is  estopped  from  tak- 
ing any  further  proceedings.  Alley  v. 
Lebanon  (1896)  146  Ind.  126,  44  N.  E. 
1003. 

So,  a  property  holder  is  estopped 
from  objecting  to  a  paving  assess- 
ment on  ttie  ground  that  the  improve- 
ment was  of  no  benefit  to  his  property, 
where  he  appeared  before  the  city 
council,  made  his  remonstrance  and 
had  a  full  hearing,  and  did  not  ap- 
peal. Wagoner  v.  La  Grande  (1918) 
89  Or.  192,  173  Pac.  305. 

So,  where  property  owners  appeur 
before  the  hearing  of  city  couneils  and 
file  objections  to  a  paving  assessment 
on  the  ground  that  it  is  in  excess  of 
25  per  cent  of  the  value  of  the  prop- 
erty, but  fail  to  appeal  from  the  deci- 
sion of  the  council,  as  provided  by 
statute,  they  are  estopped  from  raising 
the  objection  in  subsequent  proceed- 
ings. Nixon  V.  Burlington  (1908)  141 
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Iowa,  S16,  115  N.  W.  289, 18  Ann.  Cas. 

1037. 

Where  a  statute  provides  for  the 
remedy  hj  appeal  from  the  decision  of 
the  city  authorities,  an  objection  that 
the  benefits  assessed  were  excessive 
is  waived  by  failure  to  follow  the 
course  prescribed,  and  equity  will  not 
enjoin  liie  collection  of  the  tax. 
Hazelhurst V.Baltimore  (1872)  87  Hd. 
199. 

So,  an  objection  to  a  street  assess- 
ment that  it  is  excessive  by  reason  of 
including  improper  charges,  wrong 
compntation,  and  a  disproportionate 
valuation  is  available  on  appeal  from 
the  decision  of  the  mayor  and  alder- 
men of  a  city,  and  is  waived  if  the 
statutory  remedy  is  not  followed. 
WhiUng  V.  Boston  (1870)  106  Mass. 
89. 

Similarly,  a  property  owner  who 
fails  to  take  his  remedy  by  petition 
for  abatement  or  by  appeal  is  estopped 
from  questioning  a  street  assessment 
on  the  ground  that  it  ia  greater  than 
the  special  benefit  conferred.  Hester 
V.  Collector  of  Taxes  (1914)  217  Mass. 
422,  105  N.  E.  631. 

Where  an  appeal  from  a  street  as- 
sessment is  provided  for  by  statute, 
a  failure  on  the  part  of  an  aggrieved 
owner  to  avail  himself  of  this  remedy 
will  act  as  an  estoppel  to  resist  pay- 
ment  of  the  assessment  for  irregular- 
ities therein,  and  under  this  rule  is 
included  an  objection  that  no  assess- 
ment was  made  on  many  parcels  of 
land  included  in  the  assessment  dis- 
trict Rentz  V.  Detroit  (1882)  48 
Mich.  644,  12  N.  W.  694,  wherein  It 
was  said:  "The  statute  ipves.to  ag- 
grieved parties  an  appeal  to  be  taken 
within  five  days;  the  result  of  which 
would  be  likely  to  affect  all  concerned 
equally,  and  therefore  justly.  These 
parties  have  elected  not  to  appeal,  but 
to  watt  until  the  city  and  the  majority 
of  the  persons  taxed  have  made  their 
payments  respectively,  and  then  resort 
to  a  remedy  from  which,  if  successful, 
injustice  and  inequality  must  flow  of 
necessity.  They  wait  until  the  Im- 
provement is  apparency  secured,  and 
then  move  to  escape  their  just  share 
of  the  burden.  This  should  not  be  suf- 
fered unless  reasons  require  it,  more 


imperative  than  appear  in  this  rec- 
ord." 

So,  an  objection  that  only  part  of 
the  land  subject  to  a  street  assessment 
is  included  in  the  tax  is  waived  by  a 
failure  to  appeal.  Barber  Asphalt 
Paving  Co.  v.  Kiene  (1903)  99  Mo. 
App.  628,  74  S.  W.  872,  wherein  it 
was  said :  "The  defendants  had  their 
day  in  court  to  interpose  their  def  ens^e, 
and  if  they  did  not  avail  themselves 
of  their  remedy  by  appeal,  they  have 
only  themselves  to  blame;  and 
whether  the  judgment  was  right  or 
wrong  We  are  not  at  liberty  in  this 
action  to  inquire." 

And  where  a  property  owner,  whose 
land  has  been,  condemned  for  the  open< 
ing  of  a  street,  is  assessed  to  pay 
awards  for  other  property  taken,  and, 
after  presenting  his  objection  and  urg- 
ing his  rights  before  the  com- 
missioners, fails  to  appeal  from  their 
decision,  a  court  of  equity  will  not  an- 
nul the  assessment.  Murray  v.  Gra- 
ham (1837)  6  Paige  (N.  Y.)  622,  modi- 
fied on  grounds  not  stated  (1839)  22 
Wend.  559.  The  court  said :  "The  ap- 
propriate remedy  of  the  complainant 
in  such  a  case  was  to  oppose  the  con- 
firmation of  the  report  in  the  supreme 
court,  on  the  ground  of  this  errojieous 
decision  of  the  commissioners  of  esti- 
mate and  assessment  And  if  that 
court  had  decided  against  him,  he 
should  have  carried  the  question  for 
final  decision  to  the  court  of  dernier 
ressort,  instead  of  coming  into  this 
court  to  correct  the  erroneous  deci- 
sion of  the  commissioners  in  a  col- 
lateral suit.  The  complainant  there- 
fore had  an  adequate  remedy  at  law, 
which  has  been  lost  by  his  neglect  to 
defend  himself  in  the  proper  tribunal ; 
and  this  court  has  no  jurisdiction  to 
grant  the  relief  asked." 

The  failure  to  appeal  from  the  con- 
firmation of  a  paving  assessment  as 
made  by  the  common  council  estops  a 
property  owner  from  objecting  on  the 
ground  that  the  assessment  exceeded 
the  cost  of  the  improvement.  Nelson 
V.  Waukesha  (1911)  147  Wia  163, 182 
N.  W.  887. 

Where  properly  is  admittedly  within 
an  assessment  district,  an  owner  is  es- 
topped from  objecting  that  a  street 
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assessment  far  exceeds  the  amoant 

which  should  properly  have  been  as- 
sessed asrainst  his  property,  if,  after 
notice,  he  duly  appeared  before  the 
proper  aathori^,  and,  having  made  his 
protest  and  had  a  hearing  thereon, 
failed  to  prosecute  an  appeal  from  tiie 
decision.  Partee  t.  Cleveland  Tbiki- 
xtAD  Paving  Co.  (reported  herewith) 
ante,  606. 

Similarly,  where  the  city  council 
levied  a  street  assessment  after  find- 
ing "the  special  and  peculiar  benefit 
accruing  upon  each  lot  .  ...  and 
in  just  proportion  to  benefits,"  to  be 
the  amount  so  assessed,  their  decision 
is,  in  the  absence  of  fraud,  conclusive 
unless  appealed  from.  Colby  v.  Med- 
ford  (1917)  85  Or.  485,  167  Pac.  487. 

So,  failure  to  appeal  from  the  con- 
firmation of  the  report  of  viewers  will 
estop  a  property  owner  from  asserting 
that  he  is  liable  for  such  proportion 
only  of  the  cost  of  a  main  sewer  as 
will  pay  for  a  branch  sewer  sufficient 
to  give  the  benefits  of  sewerage  to  his 
property.  Philadelphia  v.  Nock 
(1899)  12  Pa.  Super.  Ct.  44,  wherein 
the  court  said:  "After  the  report  has 
been  confirmed,  such  a  readjustment 
of  amounts.  If  entered  upon  in  a  de- 
fense* to  the  lien,  would  be  in  disre- 
gard of  the  effect  to  be  given  to  the 
record  of  the  confirmed  report  of  the 
jury  of  view." 

"The  law  does  not  permit  parties  to 
stand  by  in  silence,  see  improvements 
made,  and  then  appeal  to  the  courts 
to  set  them  aside  for  Irregularities,'* 
and  where,  after  an  objection  to  the 
common  council  that  assessments  were 
not  made  according  to  benefits  has 
been  decided  adversely,  a  property 
owner  takes  no  appeal  to  test  the  va- 
lidity of  the  proceedings  until  the 
woiic  is  completed,  he  is  estopped  by 
his  inaction.  Gates  v.  Grand  Rapids 
(1903)  134  Mich.  96,  95  N.  W.  998. 

On  the  other  hand,  where  a  statute 
provided  that  a  city  shall  have  power 
to  levy  the  entire  cost  for  the  con- 
struction of  a  sewer  on  "all  the  tax* 
able  real  prot>erty  within  such  dis- 
trict," and  an  assessment  is  made 
against  a  railroad,  based  on  all  its 
property,  real  and  personal,  it  is  void 
and  the  company,  by  failing  to  appeal 


from  the  assessment,  is  not  estopped 
from  seeking  relief  in  equity  to  re- 
strain the  collection  of  the  tax.  Chi- 
cago. M.  &  St.  P.  R.  Co.  V.  Phillips 
(1900)  111  Iowa,  377,  82  N.  W.  787. 

And,  where  a  statute  provided  that 
the  cost  of  "grading,  graveling,  plank- 
ing, or  paving  streets  and  alleys  to 
the  center  th«*eof  shall  be  charge- 
able to  and  payable  by  the  lots  front- 
ing on  such  street  or  alley,'*  and  an  as- 
sessment was  made  only  against  the 
lots  fronting  on  the  grading  done,  a 
court  of  equity  will  grant  relief,  not- 
withstanding the  owner  failed  to  ap- 
peal from  the  decision  of  the  cfmunis- 
sioners  to  the  common  council  as  pro- 
vided by  statute.  Weller  v.  St  Paul 
(1860)  5  Minn.  95,  Gil.  70. 

Likewise,  a  property  owner  is  not 
estopped  by  his  failure  to  appeal  from 
a  street  assessment,  but  may  proceed 
in  equity  to  set  aside  the  assessment 
where  it  appears  that  the  assessment 
was  laid  solely  for  pretended  benefits 
to  the  premises,  and  that  such  bene- 
fits were  arbitrarily  determined  with- 
out viewing  the  premises,  and  much 
greater  than  the  true  amount.  John- 
son V.  Milwaukee  (1881)  40  Wis.  315. 
See  to  the  same  effect,  Watkina  v. 
Zwietusch  (1879)  47  Wis.  615.  3  N.  W. 
86,  wherein  the  court  said:  "It  ia 
quite  obvious  from  the  testimony  that 
the  several  lots  were  very  diflFerently 
affected  by  the  improvement.  If  the 
assessment  had  been  made  according 
to  law,  and  the  actual  benefit  to  the 
several  lots  had  been  at  all  judicially 
considered,  then  such  quasi  judicial 
determination  might  not  be  question- 
able in  this  collateral  manner.  But 
this  assessment  was  made  in  palpable 
and  gross  violation  of  the  law,  and  of 
common  reason  and  justice.  Here  was 
no  mere  error  of  judgment  but  the 
failure  to  exercise  any  judgment  at 
all.  The  actual  benefit  to  each  lot 
which  is  the  only  legal  basis  of  such 
estimate  and  assessment  is  boldly  re- 
pudiated, and  an  arbitrary  basis 
adopted,  which  precluded  any  con- 
sideration of  such  benefit  or  the  ex- 
ercise of  any  judgment  in  respect  to 
such  benefit."  In  Kersten  v.  Milwau- 
kee (1900)  106  Wis.  200, 48  UCA.  851, 
81  N.  W.  948.  1103,  the  eoart  said: 
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"^tion  lit  subchapter  7,  provides 
that  the  owner  of  aoy  lot,  who  feels 
fafanadf  aggrieved  by  any  assessment, 
may  appeal  to  the  circuit  court  and 
hive  his  grievance  therein  deter- 
mined; and  it  is  urged  that  this  gives 
htm  an  ample  and  excIuiSive  remedy. 
In  cases  where  the  initial  steps  have 
been  such  as  to  give  the  city  jurisdic- 
tion to  proceed,  this  argument  appeals 
to  tt8  with  considerable  force;  but  this 
court,  having  held  in  a  long  line  of 
decisions  that  the  remedy  by  appeal 
is  not  exclusive  where  the  assessment 
is  shown  to  be  arbik'ary  and  fraud- 
ulent, we  feel  compelled  to  follow 
them."  See  to  the  same  effect,  Harri- 
son V.  Milwaukee  (1880)  49  Wis.  247, 
5  N.  W.  326;  Liebermann  v.  Milwau- 
kee (1896)  89  Wis.  336.  61  N.  W.  1112; 
Spence  v.  Uilwaukee  (1907)  182  Wis. 
669,118N.  W.  88. 

And  where  a  city  charter  gives  a 
lot  owner  the  right  of  appeal  to  the 
common  council,  and  thence  to  the  cir- 
cuit court,  from  the  decision  of  the 
board  of  public  works  to  the 

amount  of  the  benefits  by  them  ad- 
jQdged  to  accrue  to  him  by  reason  of 
any  improvements  charged  against 
his  lot  or  parcel  of  land,"  this  relates 
to  the  correction  of  mere  errors  of 
judgment,  and  a  property  owner  is  not 
estopped  by  failure  to  take  that  reme- 
dy, from  enjoining  ^he  collection  of 
the  assessment  on  the  ground  that  it 
inelndea  the  expense  of  improving  the 
cross  section  of  streets,  which,  by  the 
charter,  should  be  borne  by  tiie  cily. 
Pier  V.  Fond  du  Lac  (1875)  88  Wis. 
470,  wherein  the  court  said :  "In  this 
ease  the  assessment  complained  of 
was  not  the  result  of  a  mere  error  of 
jodgment,  but  it  was  made  without  au- 
thority of  law.  The  board  of  public 
works  had  no  jurisdiction  to  malce  it." 

fl.  Mstoppel  by  acquiearenee  or  aeoBp^ 
OMoe  of  benefit*. 

a.  Generally. 

In  some  jurisdictions  it  is  held  that 
an  abutting  owner,  who,  with  full 
knowledge  of  a  street  improvement, 
stands  by  without  objection  during  the 
progress  of  the  work,  Is  estopped  to 
resist  payment  of  the  assessment  on 


the  ground  that  the  petition  for  the 
improvement  was  not  signed  by  the 
requisite  number  of  landowners. 
Powers  V.  New  Haven  (1889)  120  Ind. 
186,  21  N.  £.  1083;  Farr  v.  Detroit 
(1904)  136  Mich.  200,  99  N.  W.  19; 
Sheehan  v.  Martin  (18S1)  10  Mo.  App. 
286;  State,  Provident  Inst,  for  Sav.. 
Prosecutors,  v,  Jersey  City  (1890)  52 
N.  J.  L.  490,  19  Atl.  1096;  Corry  v. 
Gaynor  (1872)  22  Ohio  St.  584;  Qui- 
Un  v.  Myers  (1876)  29  Ohio  St  600; 
Tone  V.  Columbia  (1883)  39  Ohio  St. 
281,  48  Am.  Rep.  438. 

Thus,  it  has  been  held  that  a  suit 
to  enjoin  the  collection  of  an  assess- 
ment, on  the  ground  that  the  petition 
for  the  improvement  was  not  signed 
by  owners  representing  a  majority  of 
the  frontage,  would  not  be  enter- 
tained, where  the  owner  knew  of  the 
improvement  and  his  property  was 
benefited.  Farr  v.  Detroit  (1904)  136 
Mich.  200,  99  N.  W.  19,  wherein  the 
court  said  that  the  property  owner 
was  bound  to  take  notice  of  the  public 
statutes,  and  that  under  the  city 
charter  the  only  method  of  compen- 
sating for  such  improvements  was  by 
an  assessment  upon  the  property»  not- 
withstanding he  purchased  the  land 
after  the  entire  proceedings  were  com- 
pleted, the  contract  let,  and  the  work 
had  proceeded  to  partial  completion. 

So.  an  objection  that  two  thirds  of 
the  resident  owners  of  real  estate  in 
number  or  value  did  not  petition  for  a 
street  improvement  cannot  he  raised 
in  an  action  on  the  assessment  by  one 
who,  while  the  ordinance  was  being 
passed  and  improvements  were  being 
made,  with  a  full  knowledge  of  the 
same,  stood  by  and  made  no  objection 
thereto,  but  permitted  the  work  to  be 
done.  Powers  v.  New  Haven  (1889) 
130  Ind.  186,  21  N.  E.  1083,  wherein 
the  court  said:  "This  doctrine  of  es- 
toppel does  not  rest  wholly  upon  the 
statutes,  as  contended  by  the  appel- 
lants, but' it  rests  upon  the  reasonable 
•  ground  that  it  would  be  inequitable  to 
permit  a  party  to  stand  by  and  pwmit 
others  to  make  improvements  for  the 
benefit  of  his  property,  without  object- 
ing, and  hold  such  benefits  and  refuse 
to  pay  for  the  same.  We  see  no  reason 
why  the  doctrine  should  not  be  applied 
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to  improvements  made  in  towns  as 

well  as  cities." 

After  the  completion  of  air  improve- 
ment  it  is  too  late  for  a  property  own- 
er to  object  to  an  assessment  on  the 
ground  that  the  petition  was  not 
signed  by  the  owners  of  one  third  of 
the  property  fronting  on  the  street,  a 
statute  providing  that  "if  any  applica- 
tion or  petition,  not  signed  by  the 
requisite  number  of  owners,  shall  be 
acted  on  by  the  city  authorities  in 
good  faith,  believing  the  same  to  be 
duly  signed,  and  a  contract  for  work 
and  materials  shall  be  entered  into,  or 
awards  for  damages  shall  thereupon 
be  found,  such  application  or  petition 
shall  be  of  like  force,  avail,  and  effect 
as  if  duly  signed."  State,  Provident 
Inst,  for  Sav.,  Prosecutors,  v.  Jersey 
City  (1890)  62  N.  J.  L.  490,  19  Atl. 
1096. 

So,  where  the  statute  provides  that 
sewers  shall  be  constructed  whenever 
a  majority  of  the  property  holders, 
resident  in  the  district,  shall  petition 
therefor,  or  whenever  the  board  of 
public  improvements  shall  recommend 
it  as  necessary  for  sanitary  or  other 
purposes,  an  objection  that  a  sufficient 
number  of  signatures  were  not  ob- 
tained is  waived  where  the  work  has 
been  completed  without  hindrance  on 
the  part  of  the  property  owners. 
Sheehan  v.  Martin  (1881)  10  Ha  App. 
286. 

It  has  been  held  that  where  trustees 
were  authorized  to  order  an  improve- 
ment and  to  charge  the  cost  thereof  on 
the  abutting  lots,  on  petition  of  two 
thirds  of  the  resident  lot  owners,  such 
petition  was  prerequisite  to  the  lawful 
exercise  of  the  power,  but  an  owner 
who  had  knowledge  of  the  progress  of 
the  work  and  promised  that  the  im- 
provement  would  be  paid  for  was  es- 
topped from  showing  that  the  peti- 
tion did  not  in  fact  have  the  required 
number  of  property  owners,  where  all 
the  proceedings  were  regular  and  the 
trustees  believed  that  the  petition  was 
sufficient.  Corry  v.  Gaynor  (1872)  22 
OMo  St.  684,  wherein  the  court  said: 
"It  was  competent  for  the  lot  owners, 
or  any  of  them,  to  waive  the  defect 
referred  to.  .  .  .  The  plaintiff  was 
the  owner  of  a  large  proportion  of  the 


lots  thus  situated,  and  was  corre- 
spondingly interested  in  tAe  undertak- 
ing. The  project  was  to  make  the 
improvement  at  the  expense  of  the 
owners  of  the  lots  thus  directly  and 
specially  beneiited;  and  this  project 
was  not  only  favored  by  the  plaintiff, 
but  he  had,  from  time  to  Uma,  actively 
participated  in  the  measures  necessa- 
ry to  cany  it  out.  In  furtherance  of 
it  he  endeavored  to  induce  the  requi- 
site action  by  the  trustees  on  the  peti- 
tion of  the  19th  of  August;  and,  as  he 
testified  upon  the  trial,  he  met  with 
the  board  when  the  project  was  first 
moved,  and  bought  out  one  of  the  res- 
ident lot  owners  because  he  declined 
to  sign  the  petition.  .  .  .  Until  aft- 
er the  assessment  was  made  and  a 
controversy  had  arisen  as  to  the  quan- 
tity and  quality  of  the  work,  it  docs 
not  appear  that  any  intimation  was 
given  by  plaintiff  that  he  intended  to 
question  the  regulari^  of  the  prelimi- 
nary proceedings.'* 

In  Quinlan  v.  Myers  (1876)  29  Ohio 
St.  600,  in  a  suit  to  cmjoia  the  collec- 
tion of  an  assessment,  it  was  found  by 
the  referee  that  the  petition  for  the 
improvement  was  not  signed  by  a 
majority  of  owners  of  abutting  prop- 
erty. It  was  held,  however,  that  an 
owner  who  had  acquiesced  in  the  im- 
provement  for  five  years,  during  which 
time  the  work  had  been  practically 
completed,  bonds  Issued,  and  large 
payments  made  to  the  contractoft  was 
estopped  by  his  laches  from  objecting 
to  the  assessment.  The  court  said: 
"In  equity,  wherever  the  rights  of 
other  parties  have  intervened  by  rea- 
son of  a  man's  conduct  or  acquies- 
cence in  a  state  of  things  aboat  which 
he  had  an  election,  and  his  conduct  or 
acquiescence,  or  even  laches  was 
based  on  a  knowledge  of  the  facts,  he 
will  be  deemed  to  have  made  an  ef- 
fectual election;  and  he  will  not  be 
permitted  to  disturb  the  state  of 
things,  whatever  may  have  been  his 
rights  at  first." 

In  Tone  v.  Columbus  (1888)  39 
Ohio  St.  281.  48  Am.  Rep.  488,  it  was 
held  that  active  participation  in  caus- 
ing an  improvement  to  be  made  will 
estop  the  party  engaged  therein  from 
denying  the  validity  of  the  assess- 
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ment  on  tiie  ground  that  the  petitioii 
did  not  contain  the  requisite  number 
of  signers.  The  court  said:  '*We 
think  the  true  rule  is  this:  When  the 
improvement  is  of  a  public  street  upon 
which  the  owner's  properly  abuts,  be- 
fore the  duty  to  speak  can  be  said  to 
exist,  which  is  so  imperative  that,  if 
he  keeps  silent  then,  he  shall  not  aft- 
erwards be  heard,  it  must  be  shown: 
First,  that  he  knew  the  improvement 
was  being  made.  .  .  .  Second,  that 
he  had  knowledge  that  the  public  au- 
thorities intended,  and  were  making 
the  improvement  upon  the  faith,  that 
the  cost  thereof  was  to  be  paid  by  the 
abutting  property  owners*  and  that  an 
assessment  for  that  purpose  was  con- 
templated. .  .  .  Because  cities  may 
improve  the  public  streets  out  of  the 
genera]  fund  and  without  a  special 
assessment.  Third,  that  he  knew  of 
the  infirmity  or  defect  in  the  proceed- 
ins^,  under  which  the  improvement 
was  being  made,  which  would  render 
such  assessment  invalid  and  which  he 
is  to  be  estopped  from  asserting,  'At 
least,  in  the  absence  of  any  evidence 
of  previous  knowledge  on  his  part  of 
their  nnlawfdl  action,  he  is  in  time 
with  his  protest,  when  they  proceed  to 
deprive  him  of  his  rights  under  such 
proceedings.'  .  .  .  Fourth,  some 
special  benefit  must  have  accrued  to 
the  owner's  property,  distinct  from 
the  benefits  enjoyed  by  the  citizens 
generally." 

The  fact  that  one  of  the  signers  to 
a  petition  does  not  affix  the  date  after 
his  name  is  an  irregularity  which  an 
owner  will  be  deemed  to  have  waived 
if  no  objection  is  made  before  the 
completion  of  the  work.  State  v.  Sev- 
eral Parcels  of  Land  (1907)  78  Neb. 
226,  HO  N.  W.  753. 

Where  a  property  holder  has  re- 
ceived the  full  benefit  of  an  improve- 
ment, having  notice  and  knowledge  of 
every  step  taken  by  the  municipal  au- 
thorities, and  has  failed  to  make  any 
protest  or  objection  until  after  the^ 
time  prescribed  by  statute,  when  the 
improvement  is  partially  completed, 
he  is  estopped  from  objecting  to  an 
assessment  on  the  ground  that  the  pe- 
tition for  the  improvement  does  not 
show  on  its  face  that  the  lot  owners 


signing  are  residents.  Wright  v.  Ta- 
coma  (1888)  8  Wash.  Terr.  410,  19 
Pac.  42. 

Where  an  open  country  ditch  is  con- 
structed into  a  brick  sewer,  the  change 
being  of  benefit  to  the  property  owner, 
he  cannot  resist  the  collection  of  an 
assessment  on  the  ground  that  the 
mayor  was  not  authorized  by  the  coun- 
cil to  sign  the  petition,  and  did  not  in 
fact  sign  it,  if  the  owner  has  stood  by 
silently  and  allowed  the  improvement 
to  his  property.  Milliken  v.  Feamside 
(1907)  SO  Ohio  C.  C.  45. 

So,  where  there  is  no  provision  in 
a  charter  that  a  petition  for  improve- 
ments shall  be  signed  by  any  specified 
number  or  class  of  the  city's  inhabi- 
tants, nor  expressly  denjring  authority 
to  tiie  council  to  levy  and  collect 
special  assessments  except  when  they 
are  made  in  pursuance  of  a  petition,  a 
property  owner  who  knows  of  an  im- 
provement and  makes  no  protest  for 
four  years  loses  his  right  to  object  to 
an  assessment  because  a  petition  was 
not  more  explicit.  Auditor  General  v. 
Hoffman  (1903)  132  Mich.  198,  98  N. 
W  259 

In  Burns  v.  Atlanta  (1918)  148  Ga. 
549,  97  S.  E.  536,  it  appeared  that  aft- 
er a  contract  had  been  let  and  work 
commenced  on  a  street  improvement, 
pursuant  to  a  petition  of  property 
owners,  it  was  abandoned  because  of 
excessive  coat  Subsequently,  a  later 
contract  for  a  different  material  was 
made,  the  ordinance  authorizing  the 
same  reciting  that  a  petition  of 
property  owners  was  introduced  be- 
fore the  council,  and  fixing  a  day  for 
hearing  objections.  None  were  made 
and  the  work  was  completed.  After 
tha  levy  of  the  assessment,  an  owner 
filed  an  affidavit  of  illegality,  on  the 
ground  that  the  improvement  wa^ 
made  without  obtaining  a  petition  of 
the  owners  of  property  affected.  The 
court,  in  the  official  syllabus,  said: 
"The  petition  signed  by  the  owners  of 
abutting  property  and  filed  with  coun- 
cil prior  to  March  16,  1915,  had  not. 
under  the  facts  of  this  case,  served 
its  purpose,  and  was  not  functus  officio. 
The  petition,  not  having  been  with- 
drawn, furnished  a  basis  for  the  sec- 
ond resolution  of  council  and  for  the 
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paving  ordinance  of  November  16, 
1915,  and  gave  to  council  jurisdictiott 
to  pave  the  street  in  question.  .  .  . 
The  defendant  in  error,  having  ac- 
quired jurisdiction-  to  paVe  the  street 
in  question,  and  to  assess  and  appor- 
tion the  cost  thereof  against  the 
owners  of  abutting  property,  and  the 
street  having  been  paved  to  the  ad- 
vantage and  benefit  of  the  property  of 
the  plaintiff  in  error,  without  objection 
upon  his  part  until  the  levy  of  the  pav- 
ing execution,  he  is  estopped  to  com- 
plain of  mere  irregularities  in  the 
malcing  of  the  contract  and  in  the  lay- 
ing of  the  pavement,  conceding  that 
such  existed." 

In  other  jurisdictions,  it  has  been 
held  that  failure  to  object  during  the 
progress  of  a  street  improvement  does 
not  estop  a  landowner  from  resisting 
payment  of  an  assessment  on  the 
ground  that  the  petition  for  the  im- 
provement was  insufficiently  signed. 
Hager  v.  Burlington  (1876)  42  Iowa, 
661;  Holland  v.  Baltimore  (1857)  11 
Md.  186,  69  Am.  Dec.  195;  Bouldin  v. 
Baltimore  (1860)  15  Md.  18;  Strout  v. 
Portland  (1894)  26  Or.  294.  38  Pac. 
126;  Ganfield  v.  Smith  (1874)  34  Wis. 
381. 

Thus,  in  Strout  v.  Portland  (1894) 
26  Or.  294,  38  Pac.  126,  the  court  said: 
"An  examination  of  the  record  dis- 
closes that  the  court  was  fully  wais 
ranted  in  its  conclusion  that  the  com- 
mon council  had  not  acquired  juris- 
diction to  make  the  improvement, 
and  the  only  question  presented  by 
this  appeal  is  whether  the  plaintiffs, 
one  of  whom  signed  the  petition  for 
the  improvement,  are  estopped  by 
their  silence  and  apparent  acqui- 
escence from  questioning  the  reg- 
ularity of  the  proceedings.  The  as- 
sessment of  property  for  a  local  im- 
provement is  always  a  proceeding  in 
invitum,  and  rests  upon  the  theory 
that  the  property  of  the  citizen  has 
been  benefited  to  the  extent  of  the 
amount  assessed  against  it;  but  before 
such  property  can  be  charged  with 
any  part  of  the  cost  of  the  improve- 
ment, the  common  council  must,  in 
the  manner  prescribed  in  the  city 
charter,  acquire  jurisdiction  of  the 
person  and  subject-matter;  for,  with- 


out it,  the  right  to  assess  such  prop- 
erty for  benefits  conferred  does  not 
exist,  nor  should  it,  as  a  grant  of  such 
power  would  tend  to  make  the  conuaon 

council  not  only  the  agent  of  the  own- 
er, but  his  guardian  as  well.  But  it 
is  contended  that  the  plaintiffs,  know- 
ing that  the  improvement  had  been 
ordered,  should  have  informed  the 
council  of  the  irregularity  in  the  pro- 
ceedings, and,  not  having  done  so,  or 
made  any  objection  to  the  improve- 
ment until  it  was  completed,  should 
now  be  estopped  from  taking  advan- 
tage  of  these  jurisdictional  defects. 
The  property  owner  is  not  the  legal 
adviser  of  the  common  council,  which 
usually  has  an  attorney  for  this  pur- 
pose. He  is  not  required  to  interfere 
with  the  mode  adopted  to  acquire  ju- 
risdiction, nor  is  he  expected  to  object 
or  protest  after  the  proper  initiatory 
steps  have  been  taken,  except  to  the 
mode  or  manner  of  the  improvement, 
or  some  intermediate  order  or  proceed- 
ing of  the  common  council,  which  in- 
juriously affects  his  property.  Juris- 
diction to  improve  a  street  is  obtained 
by  the  common  council  only  in  the 
manner  prescribed  in  the  city  char- 
ter, and  not  by  anything  the  proper^ 
owner  did  or  failed  to  do;  and  he  is 
no  more  estopped  from  questioning  the 
council's  jurisdiction  upon  the  facts 
than  he  would  be  from  questioning  the 
jurisdiction  of  a  judicial  tribunal 
which  should  attempt  to  deprive  him 
of  his  property.  .  .  .  Objection  to 
the  jurisdiction  of  the  person  may  be 
waived  by  the  pirties  interested,  but 
want  of  jurisdiction  of  the  subject- 
matter  is  never  thus  waived  .  .  .  ; 
nor  is  a  party  who  undertakes  to  waive 
it  estopped  from  afterwards  question- 
ing the  validity  of  the  proceedings. 
.  .  .  While  there  is  quite  a  conflict 
of  opinion  upon  this  subject,  we  think 
the  trend  of  modem  decisions,  as  well 
as  the  weight  of  authority  and  better 
reason,  serves  to  establish  the  follow- 
ing rules  as  applicable  thereto:  (1) 
When,  in  proceedings  for  the  levy  of 
an  assessment,  the  common  council  is 
without  jurisdiction  from  the  begin- 
ning, a  person  whose  property  is  bene- 
fited' by  a  local  improvement  is  not 
estopped  to  deny  tiie  validity  of , the 


Digitized  by 


ANNO.^ASSESSMENT  FOB 

proceedings  on  the  fnround  tluxt  he 
made  no  objection  thereto  while  the 
improvement  was  in  prosress.  .  .  . 
<2)  But  if,  after  jurisdiction  has  been 
acquired,  the  owner  of  proper^  b«i^ 
fited  by  a  local  improvement  with 
knowledge  of  its  proffress,  permitted 
its  completion  without  objection,  he 
will  be  estopped  from  questioning 
mere  irregularities  occurring  in  the 
subsequent  proceedings.  ...  It 
follows  from  these  rules  that  the 
plaintiffs  who  did  not  sign  the  peti- 
U<ai  are  not  estopped  by  their  silence 
or  apparent  acquiescence  while  the 
improvement  of  said  street  was  in 
progress,  from  questioning  the  void 
proceedings  of  the  common  council." 

So,  where  a  statute  provides  that  the 
consent  of  a  majority  of  the  front 
footage  is  necessary  for  a  paving  im- 
provement, an  ordinance  passed  with- 
out such  consent  is  null  and  void,  and 
a  property  ownec  is  not  guilty  of  such 
laches  as  deprives  him  of  an  objection, 
by  waiting  until  the  work  is  done  be- 
fore objecting  thereto,  even  though  he 
has  had  notice  of  the  application  and 
determination  to  pave,  by  publication 
in  the  newspapers.  Holland  v.  Balti- 
more C1857)  11  Md.  186,  69  Am.  Dee. 
196.  See  also  Bouldin  v.  Baltimore 
(1860)  16  Md.  18,  wherein  the  court 
said:  "In  the  case  of  Holland  v.  Bal- 
timore (Hd.)  supra,  this  court  estab- 
lished  the  doctrine  that  unless  the 
owners  of  a  majority  of  the  feet  front- 
ing on  a  street  to  be  paved  assent  in 
writing  to  the  paving,  the  proceedings 
of  the  city  authorities  directing  the 
paving  to  be  done  are  null  and  void, 
and  a  court  of  equity  has,  upon  appli- 
cation of  the  nonassenting  owners,  ju- 
risdiction to  prevent  by  injunction  the 
sale  of  their  property  to  pay  for  such 
paving." 

A  property  owner  who  stands  by  in 
silence  and  sees  the  city  expend  pub- 
lic money  on  her  property  by  the  im- 
provement of  the  street,  without  ob- 
jection or  protest,  is  not  estopped  from 
denying  the  validity  of  the  assessment 
on  tiie  ground  that  the  petition  for  the 
improvement  was  not  signed  by  the 
number  of  property  holders  required 
by  statute.  Eager  v.  Burlington 
(1876)  42  I«wa.  661,  wherein  the 
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court  said:  "The  abstract  does  not 
show  when  the  work  began,  nor  when 
the  plaintiff  became  advised  that  the 
city  intended  to  assess  the  cost  of  the 
improvement  upon  her  propnrty.  If 
she  knew  the  work  waa  progreeaing, 
she  may  have  supposed  the  city  in- 
tonded  to  pay  for  it  out  of  the  general 
fund.  For  -  aught  that  appears,  she 
moved  with  promptness  as  soon  as  she 
discovered  it  was  the  intention  to 
create  a  charge  upon  her  property.*' 
Where  the  proceedings  for  a  street 
improvement  are  void,  beeanse  under- 
taken without  the  filing  of  a  petition 
of  property  owners  as  required  by  law. 
there  is  no  estoppel  by  reason  of  delay 
in  objecting  to  the  assessment.  Har- 
mon v.  Omaha  (1897)  53  Neb.  164,  73 
N.  W.  671,  wherein  the  court  quoted 
with  approval  the  passage  from  the 
opinion  in  Tone  v.  Columbus  (1883)- 
39  Ohio  St.  281,  49  Am.  Rep.  488,  above 
excerpted,  and  further  said:  "In  this 
state  the  rule  has  been  stated  thus: 
A  party  who  is  not  guilty  of  laches 
mky  invoke  the  aid  of  a  court  of  equi- 
ty to  restrain  the  collection  of  a  void 
tax  or  assessment.  .  .  .  The  appel- 
lees had  knowledge  of  the  commence- 
ment and  progress  of  the  work,  and 
doubtless  must  be  charged  with  knowl- 
edge of  the  provisions  of  the  law  un- 
der which  it  was  being  done;  but  it 
will  not  do  to  .say  that  they  will  be 
charged  with  notice  of  the  illegal  ac- 
tions of  the  city  officers  in  relation  to 
the  improvements,  because  of  the  fact 
that  the  work  was  ordered  done  with- 
out the  petition  required  by  the  stat- 
ute on  the  subject,  and  of  this  latter 
it  is  not  of  the  record  that  they  pos- 
sessed actual  knowledge.  It  must 
rather  be  said  that  they  were  warrant- 
ed in  assuming,  in  the  absence  of  ac- 
tual information,  that  the  ofiicer« 
would  and  were  acting  and  proceeding 
legally,  in  all  respects  as  required  by 
statute,  and  to  rest  their  rights  on 
such  assumption,  and  in  so  doing  they 
were  not  guilty  of  laches.  This  being 
true,  th^  were  entitled  to  call  for  the 
aid  of  the  court  in  tiie  restraint  of  the 
enforcement  of  the  void  taxes,  and  this 
without  prior  payment  or  tender  of 
alleged  benefits  to  their  properties. 
Where  special  taxes  or  assessment  < 
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against  property  for  the  payment  of 
expenses  of  the  improvement  of 
streets  of  a  city  are  void,  they  cannot 
be  enforced  solely  on  the  ground  of' 
the  benefits  received  by  the  owners  of 
the  abutting  lots  or  lands."  See  also 
iklorse  v.  Omaha  (1903)  67  Neb.  426, 
9S  N.  W.  7H  wherein  it  was  said: 
"From  an  examination  of  the  authori- 
ties upon  the  question,  we  are  of  the 
opinion  that  the  great  weight  of  au- 
thority, as  well  as  right  reason,  sup- 
ports the  conclusion  which  we  have 
reached,  that  is,  that  the  petition  with 
the  number  of  signers  required  by 
statute  is  jurisdictional  to  the  Hgbt 
of  the  council,  und«r  an  ordinance,  to 
repave  a  street;  and  that,  being  ju- 
risdictional, it  follows  that  the  action 
of  the  city  council,  when  not  support- 
ed by  such  a  petition,  may  be  collat- 
erally attacked.  We  are  aware  that 
courts  whose  decisions  are  entitled  to 
great  respect  hold  to  a  doctrine  op- 
posed to  Uie  conclusion  which  we  have 
reached.  This  is  particularly  true  of 
the  state  of  Indiana,  which  in  several 
instances  seems  to  have  passed  upon 
the  question,  reaching  the  conclusion 
that  the  action  of  the  council,  based 
upon  a  petition  which  was  sufficient 
upon  its  face,  was  not  subject  to  col- 
lateral attack.  ,  .  .  But  a  careful 
examination  of  these  decisions  has  led 
us  to  the  conviction  that  they  cannot 
be  considered  as  authority  upon  the 
question  here  presented,  involving,  as 
they  do,  largely  political  rather  than 
property  rights.  .  .  .  While  we  con- 
cede that  there  is  some  merit  in  the 
contention  of  the  city  of  Omaha,  ap- 
pellant, that  a  taxpayer  should  not  be 
permitted  to  stand  by  while  valuable 
improvements  are  in  progress,  re- 
dounding to  the  benefit  of  his  proper- 
ty, and  then,  when  called  upon  to  pay 
his  share  of  the  expense,  be  heard  to 
object  that  the  council  in  its  action 
had  no  jurisdiction,  we  cannot  say  that 
even  such  conduct,  if  free  from  laches, 
estops  him.  Every  man  has  a  right  to 
assume  that  the  public  officers  will  do 
their  diiiy  and  observe  the  law.  If  he 
is  to  be  charged  with  notice  of  what 
the  law  contains,  he  may  well  be  per- 
mitted to  assume  that  the  city  coun- 
cil will  not  proceed  with  an  improve- 
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ment  without  observing  the  law.  The 
law  does  not  make  it  incumbent  upon 
him,  in  order  to  preserve  his  rights,  to 
protest  against  an  improvement,  or  to 
make  inquiry  whether  the  council  has 
complied  with  statutory  prescriptions, 
but  it  does,  in  oar  opinion,  very  clear- 
ly, and  in  mandatory  tones,  enjoin  up- 
on the  council  to  proceed  only  upon 
a  petition  signed  by  those  owning  a 
certain  definite  proportion  of  the  foot 
frontage.  While  it  is  true  that  he  who 
objects  to  an  assessment  to  pay  tor 
accomplished  improvements,  prMum- 
ably  benefiting  his  proper^,  may  not 
always  be  deserving  of  unalloyed  sym- 
pathy, we  think  that,  under  a  statute 
such  as  this,  to  hold  him  estopped,  as 
a  general  rule,  from  basing  an  objec- 
tion on  the  sufficiency  of  the  petition 
at  any  stage  of  the  proceedings,  would 
result  more  often  in  hardship  and  in- 
justice than  would  a  rule,  in  our  opin- 
ion wholly  in  harmony  with  the  stat- 
ute as  well  as  the  authorities,  that  the 
council,  in  making  the  improvement, 
acts  at  its  peril.  The  law  under  which 
the  council  acts  is  plain.  The  work 
undertaken  by  it  is  of  vast  importance. 
Every  circumstance  is  calculated  to 
put  the  authorities  upon  their  guard. 
Their  conduct  in  tiie  premises  is 
fraught  with  the  possibility  of  great 
hardship.  The  system  of  special  as- 
sessments for  local  improvements,  at 
its  best,  is  not  perfect.  Even  where 
the  owners  of  a  majority  of  the  foot 
frontage  have  united  in  a  valid  pefei- 
tlon,  and  the  council  has  plenary  pow- 
er to  proceed,  the  dissenting  owners 
might  still  be  able  to  make  out  a  moral 
case  of  hardship.  But  any  grievance 
they  might  have  in  such  case  must,  in 
the  nature  of  things,  be  an  incident  to 
the  steady  development  of  metropol- 
itan life  among  a  progressive  people. 
Nevertheless,  the  owner,  whose  pecul- 
iar knowledge  of  his  own  affairs  and 
the  status  of  his  property  has  led  him 
to  the  conviction  that  the  imprSvement 
would  not  be  beneficial  to  him,  if  oblig- 
ed to  pay  therefor,  has  the  guaranty 
of  the  statute  that  the  council  cannot 
take  valid  action  binding  upon  him, 
until  at  least  a  majorliy  of  the  foot 
frontage  is  represented  upon  the  peti- 
tion, and  upon  this  guaranty  we  ttltnk 
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h»  ahoaUl,  in  a  case  sneh  as  this,  be 
permitted  to  rely.** 

So,  in  Ganfield  v.  Smith  (1874)  84 
Wis.  S81,  it  was  held  that  a  petition  of 
the  owners  of  a  certain  number  of 
front  feet  alwtting  on  a  proposed 
street  improvMunt  was  essential  to 
gkn  the  council  jurisdiction,  and 
where  it  appeared  that  the  essential 
aumbnr  was  not  represented,  a  prop- 
erty owner  could  object  to  an  assess- 
ment for  that  reason,  although  he  had 
notice  of  the  improvement,  and  made 
no  movement  untii  the  work  was  com- 
pleted. 

».  FaUdttv  of  ttattUm  or  ordhumM. 
(a)  aeneraUv. 

It  is  ffenerally  held  that,  where  the' 
atatnte  or  ordinance  under  which  a 
street  or  aewer  improvement  is  made 
is  oneonatitotional,  a  property  owner 
ia  not  estopped  to  resist  the  assess- 
ment by  remaining  silent  until  the 
completion  of  the  work. 

Thus,  where  the  proceedings  for  a 
street  improvement  were  had  under  a 
statute  which  was  later  declared  to 
be  unconstitutional,  it  was  held  that 
the  property  owners  were  not  estopped 
from  contesting  the  validity  of  the  as- 
sessment because  they  stood  by  with- 
out objection  and  saw.  the  improve- 
ment made.  Auditor  General  v.  Johns 
(1916)  190  Mich.  601,  157  N.  W.  76. 

So,  ft  property  owner  is  not  estopped 
from  contesting  an  assessment  for  a 
street  improvement,  under  a  statute 
and  ordinance  which  have  been  de- 
clared unconstitutional  and  void,  even 
though  she  has  stood  silently  by  and 
allowed  the  city  to  make  the  improve- 
ment, with  her  knowledge,  and  with- 
out objeetitm  or  protest.  Heni^rson 
V.  LmB  (reported  herewith)  ante. 

Likewise,  an  ass^sment  for  street 
improvemei^  which  takes  no  con- 
sideration of  the  benefits  to  accrue  to 
the  abutting  property,  nor  apportions 
the  costs  with  reference  to  any  special 
benefit,  but  places  the  entire  cost  on 
the  abutting  property  on  an  ad  va- 
lorem  basis,  is  contrary  to  the  guaranty 
of  the  Constitution  of  the  United 
States  that  priTO,te  property  shall  not 
be  taken  for  public  use  without  just 
compensation,  and  an  owner  is  not  es- 


topped from  denying  the  validi^  of 
the  assessment  because  he  stands  by 
and  permits  the  expenditure  of  large 
sums  in  laying  out  and  grading 
streets.  Cowley  v.  Spokane  (1900)  99 
Fed.  840.  See  also  Norwood  v.  Baker 
(1898)  172  U.  S.  269,  48  L.  ed.  443. 
19  Sup.  Ct.  Rep.  187;  French  v.  Bar- 
ber Asphalt  Paving  Co.  (1901)  181 
U.  &  324,  45  L.  ed.  879, 21  Sup.  Ct  Bep. 
625;  Wight  v.  Davidson  (1901)  181 
U.  S.  371,  45  L.  ed.  900,  21  Sup.  Ct. 
Rep.  616;  Tonawanda  v.  Lyon  (1901) 
181  U.  S.  389,  46  L.  ed.  908,  21  Sup. 
Rep.  619. 
Similarly,  in  licwis  v.  Taylor  (1899) 
18  Ohio  C.  C.  448.  10  Ohio  C.  D.  205, 
it  was  held  that  mere  silence  would 
not  estop  an  owner  from  objecting  to 
an  assessment  because  laid  in  propor- 
tion to  acreage,  without  regard  to 
benefits  or  value  of  the  properly, 
under  a  statute  which  had  been  de- 
clared unconstitutional.  In  -a  well- 
considered  opinion  on  estoppel  by 
silence,  and  criticizing  the  decision  in 
Tone  V.  Columbus  (1883)  39  Ohio  St. 
281,  48  Am.  Rep.  438,  the  court  said: 
"An  examination  of  that  case  will 
show  that  the  assessments  complained 
of  in  that  case  were  made  under  an. 
act  of  the  legislature  that  had  been 
held  in  a  prior  case.  State  ex  rel.  Co- 
lund)us  T.  Mitchell  (1877)  31  Ohio  St. 
692,  to  be  unconstitutional.  It  is 
shown  that  in  Tone  v.  Columbus 
(Ohio)  supra,  Tone  was  estopped  to 
question  the  constitutionality  of  the 
act  in  question,  because  he  had 
signed  the  petition  for  the  improve- 
ment. The  defects  that  Tone  was  rely- 
ing on  to  enjoin  the  assessments  were 
certain  defects  in  the  proceedings  of 
council  after  they  got  beyond  the  ques- 
tion of  the  constitutionality  of  the  act. 
It  appears  in  that  case  that  the  court 
of  common  pleas  had  sustained  demur- 
rers to  the  Tone  petition  and  the  cases 
submitted  with  it,  and  the  district 
court  reserved  the  cases  to  the  su- 
preme court,  and  the  supreme  court, 
although  It  lays  down  this  rule  in  re- 
gard to  estoppel  by  mere  silence,  held 
that  the  petition  stated  a  cause  of  ac- 
tion, and  that  the  demurrers  to  the 
petition  should  have  been  overruled. 
Judge  Okey,  while  he  concurs  in  the 
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result  of  the  decision,  differs  from  his 
aseociates  on  the  bench  aa  to  this  rule 
of  estoppel.  So  far  as  I  knov,  and 
so  far  as  this  court  is  advised,  this 
paragraph  of  the  syllabus  ?oes  fur- 
ther on  the  question  of  estoppel  than 
any  other  case  of  which  we  have 
hnowiedge ;  goes  beyond  the  great 
weigfht  of  authority.  The  great 
weight  of  authority  is  that  a  man  is 
not  estopped  unless,  by  his  acts  or  con- 
duct, he  has  induced  the  other  party 
to  change  his  condition  to  his  disad- 
vantage; and  here  is  the  doctrine  laid 
down  of  mere  silence.  In  Columbus 
V.  Agler  (1886)  44  Ohio  St.  485,  the 
opinion,  on  page4S6,  [8  N.  E.  802],  we 
think,  lays  down  the  true  rule,  and,  as 
it  is  a  later  decision  than  that  in  Tone 
V.  Columbus  (Ohio)  supra,  we  follow 
it.  And  it  is  to  be  noted  that  none 
of  the  judges  who  decided  the  case  of 
Tone  V.  Columbus  were  on  the  bench 
w&en  Columbus  t.  Agler  was  decided. 
'The  finding  of  the  court  in  this  case 
is  that  Mary  J.  Agler  was  not  a  peti- 
tioner, and  that  she  remained  silent 
until  the  Improvement  was  made  and 
the  bonds  of  the  city  for  the  payment 
of  the  same  had  been  negotiated ;  yet 
that  she  had  knowledge  that  the  im- 
provement was  being  made  at  the  time 
thereof.  It  is  also  found  that  her 
property  wbs  benefited  by  the  Improve- 
ment to  the  extent  of  $4  per  front  foot, 
and  no  more.  We  think  the  judgment 
in  this  case  should  be  affirmed.  The 
act  under  which  the  proceedings  for 
the  improvement  were  had  was  in- 
valid, as  held  in  State  ex  rel.  Colum- 
bus V,  Mitchell  (Ohio)  supra,  and  she 
was  in  no  way  a  promoter  of  the  same. 
There  is  nothing  in  her  case  to  dis- 
tinguish it  from  the  decision  in  Wright 
V.  Thomas  (1875)  26  Ohio  St.  346. 
Neither  the  city  in  causing  the  work 
to  be  done,  nor  the  contractor  in  do- 
ing it,  were  trespassers  as  to  her,  al- 
though the  proceedings  were  invalid. 
The  title  to  the  street  was  in  the  city, 
and  not  in  her.  Its  improvement  was 
no  injury  to  her,  and  she  could  not 
prevent  it  by  any  proceeding  she  could 
adopt,  as  she  might  have  done  had  It 
been  an  improvement  upon  her  own 
land.  She  was  not  called  on  to  do  any- 
thing until  steps  were  taken  to  make 
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the  assessment  upon  h«r  pfoperty. 
This  distinguishes  the  case  from  Kel- 
logg V.  Ely  (1864)  15  Ohio  St.-64,  and 
similar  cases.'  The  rule  laid  down  by 
the  supreme  court  there  applies  ex- 
actly, we  think,  to  the  situation  of  the 
Taylors;  nor  do  we  think  that  any  dif- 
ferent rule  should  be  applied  in  the 
Symmes  case,  because  of  ihe  fact  that 
the  plaintiff  below  in  that  case  had  de- 
manded and  received  comi>ensation 
for  the  land  actually  taken.  And  the 
same  applies  to  the  railroad  com- 
pany. We  think  that  they  in  no  way 
induced  the  construction  of  this  im- 
provement; they  in  no  way  promoted  it 
by  the  mere  fact  that  they  allowed  or 
suffered  the  improvement  to  be  made 
across  their  railroad,  without  demand- 
ing compensation  for  the  use  of  their 
property." 

Where  the  statute  under  which  an 
assessment  is  laid  is  unconstitutional, 
money  paid  under  protest  may  be  re- 
covered, notwithstanding  the  benefits 
conferred  and  the  use  of  the  sewer  by 
the  property  owner.  Smith  v.  Boston 
(1907)  194  Mass.  31,  79  N.  E.  786. 

There  are,  however,  holdings  to  the 
contrary.  Thus,  in  Manley  v.  Marsh- 
field  (1918)  88  Or.  482,  172  Pae.  488. 
it  was  held  that  where,  after  due  no- 
tice, a  meeting  was  held  for  the  pur- 
pose of  equalization,  a  property  holder 
who  failed  to  appear,  and  filed  no  rer 
monstrance,  could  not  be  heard  to  com- 
plain, after  the  completion  of  the 
work,  that  the  cost  of  the  improve' 
ment  had  been  unfairly  apportioned 
by  the  front-foot  rule,  in  that  his  lot 
was  not  so  deep  as  others. 

So,  it  has  been  held  that  a  property 
owner  who  stood  by  in  silence,  and 
permitted  improvements  to  be  com- 
pleted without  remonstrance  would 
not  be  heard,  in  an  action  to  annul 
tf»e  assessment,  to  object  tiiat  the 
method  of  assessment  was  by  the 
front-foot  rule,  whereas  the  statute 
provided  that  the  abutting  propertj- 
should  bear  the  expense  according  to 
the  frontage  of  all  lots  in  the  graded 
district.  Denver  v.  Campbell  (1905) 
33  Colo.  162,  80  Pac.  142. 

Similarly,  in  Wilson  v.  Salem  (1893) 
24  Or.  504,  84  Pac.  9,  in  a  suit  to 
restrain  the  execution  of  a  warrant  for 
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the  sale  of  the  plaintiff's  property  for 
dellnqaent  street  asseasments,  com- 
menced after  the  work  had  been  com- 
pleted and  accepted  by  the  city,  it  was 
contended  that  the  assessment  was 
void,  as  being  made  according  to  the 
front-fool  rule.  The  court,  however, 
said:  "The  rule  for  estimating  the 
cost  of  making  the  improvement  in 
front  of  a  lot  or  part  thereof,  and  the 
proportionate  share  to  be  assessed 
thereoiti  is  not  prescribed  by  the  char- 
ter, bat  is  left  to  the  judgment  and  dis- 
cretion of  the  council.  In  such  case 
an  assessment  by  the  front  foot  is 
held  valid  and  constitutional  by 
numerous  authorities.  And  while  it 
may  be  admitted  that  such  a  measure 
of  apportionment  seems  arbitrary,  and 
likely  to  operate  inequitably  in  some 
cases,  and  liable  to  other  objections 
of  more  or  less  validity,  yet,  as  Judge 
Cooley  says,  *the  question  is  a  fairly 
debatable  one  whether  they  are  likely 
to  be  more  serious  or  more  frequent 
than  those  which  are  to  be  anticipated 
from  the  selection  of  some  other  rule.' 
Cooley,  Taxn.  451.  And  this  question 
must  be  deemed  settled  by  the  legis- 
lative judgment  of  the  council,  where 
no  mode  is  prescribed  by  the  charter. 

.  .  But  whatever  may  have  been 
the  equitable  or  just  mode  of  assess- 
ment under  the  charter,  the  one  actual- 
ly adopted  by  the  city,  if  unwise,  was 
at  most  only  an  irregularity  which 
might  have  been  corrected  if  brought 
to  the  attention  of  the  council  by 
plaintiiFs  at  the  proper  time,  but, 
havingr  neglected  to  do  this,  we  think 
they  are  now  estopped  from  objecting 
to  the  assessment  as  actually  made. 
They  had  notice  of  the  intended  as- 
sessment, and  an  opportunity  to  be 
beard  before  it  was  made,  and,  not 
having  availed  themselves  of  the  op- 
portunity thus  given,  they  are  charge- 
able with  knowledge  of  the  method 
adopted  by  the  city,  and,  having  suf- 
fered the  work  to  proceed  to  final 
completion  and  acceptance  without 
protest  of  objection,  and  having  thus 
received  the  benefit  of  the  improve- 
raent  in  the  enhanced  value  of  their 
property,  they  are  now  estopped  from 
contesting  the  validity  of  the  assess- 
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ment  on  the  ground  of  any  irregular- 
ity in  the  proceedings.  ...  In  this 
case  the  council  had  jurisdiction 
under  the  charter  to  make  the  im- 
provement at  the  expense  of  the  abut- 
ting property,  and  the  plaintiffs  had 
notice  and  were  given  an  opportunity 
to  be  heard  before  the  assessment  was 
made.  This-  being  so,  it  is  now  too 
late  to  take  advantage  of  any  irreg- 
ularity which  may  have  occurred  in 
the  proceedings.  'The  weight  of  au- 
thority,' says  Judge  Elliott,  *is  very 
decidedly  in  favor  of  the  rule  that, 
where  there  is  jurisdiction,  the  prop- 
erty owner  who  sees  the  improvement 
made,  and  offers  no  objection  until 
after  the  work  has  been  done,  can- 
not defeat  the  assessment  upon  the 
ground  that  the  proceedings  have 
not  been  regular.'  Elliott,  Roads  & 
Streets,  419.  If  any  irregularities  or 
informalities  occurred  in  the  proceed- 
ings of  the  council  in  directing  the 
work,  or  by  including  in  ordinance 
No.  242  matter  that  should  have  been 
in  a  separate  ordinance,  or  in  chang- 
ing the  specifications  from  screened 
to  selected  gravel  after  the  assessment 
was  made,  or  in  lany  other  particular 
not  affecting  the  jurisdiction,  it  would 
be  unjust  and  inequitable,  after  the 
work  has  been  completed  and  accepted 
by  the  city,  for  a  court  of  equity  to 
restrain  the  collection  of  the  assess- 
ment. The  plaintiffs,  who  are  resi- 
dents of  Salem  and  had  actual  knowl- 
edge that  the  work  was  being  done, 
have  stood  by  and  seen  the  street  im- 
proved for  the  benefit  of  their  prop- 
erty without  objection,  and  now  ought 
not  to  be  allowed  to  shift  the  burden 
of  making  the  improvement  from 
themselves  to  the  general  taxpayers 
of  the  city.  Assessments  for  street 
and  other  similar  improvements  are 
upheld  upon  the  theory  that  the  prop- 
erty within  the  assessment  district  is 
benefited  in  a  special  and  peculiar 
manner,  in  a  sum  equal  to  the  amount 
assessed  against  it*  and  that  the  owner 
has  thus  received  a  peculiar  and  pecu- 
niary benefit  by  the  improvement 
which  the  citizens  generally  do  not 
share.  Unless,  therefore,  the  proceed- 
ing under  which  the  improvement 
was  made  are  so  radically  defective 
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as  to  be  totally  void,  the  property 
owner  who  stood  by  and  received  the 
benefit  with  apparent  willingness  will 
be  estopped  to  assert  the  invalidity  of 
such  proceedings.  'He  cannot  enjoy 
the  benefits  and  escape  the  burden/ 
says  Mitchell,  Ch.  J*,  'unless  he  inter- 
feres or  gives  notice  before  the  bene- 
fit is  received.'  .  .  .  Whatever 
plaintiffs'  rights  may  have  been  in  the 
beginning,  they  have  stood  by  and  ac- 
quiesced until  the  rights  of  others 
bave  intervened,  and  they  must  now 
In  equi^  be  deemed  to  have  made  an 
effectual  election  to  waive  any  and  all 
irregularities  in  the  proceedings  un- 
der which  such  rights  have  been  ac- 
quired. This,  it  seems  to  ua,  disposes 
of  the  question  of  the  validity  of  the 
assessment;  for,  as  soon  laa  it  is  as- 
certained that  the  council  had  juris- 
diction to  make  the  improvement,  and 
the  property  owner  an  opportunity  to 
be  heard  on  the  question  of  his  assess- 
ment, the  other  objections  are  mere 
irregularities  which  cannot  now  be 
urged  in  a  suit  to  restrain  the  tax,  but 
which  might  and  should  have  been 
raised  by  some  proper  proceeding  be- 
fore the  work  was  completed."  See  to 
the  same  effect,  Barkley  t.  Oregon 
City  (1893)  24  Or.  515,  33  Pac.  978; 
Wingate  v.  Astoria  (1901)  39  Or.  608, 
66  Fac.  982. 

A  property  owner  who  has  notice 
of  a  paving  improvement  before  it  is 
made  and  daring  the  progress  of  the 
work,  and  permits  the  city  to  ex- 
pend money,  is  estopped  from  object- 
ing to  an  assessment  on  the  ground 
of  invalidity  of  the  ordinance.  Dur- 
rell  V.  Woodbury  (1906)  74  N.  J.  h. 
206,  65  Atl.  198,  affirmed  on  opinion 
below  in  (1908)  75  N.  J.  L.  939,  70 
Atl.  1100,  wherein  the  court  said: 
"The  case  shows  that  the  city  went 
diligently  about  the  making  of  the  im- 
provement, and  that  the  work  was 
completed  in  August,  1904.  Under 
these  circumstances,  the  rule  of  the 
later  cases,  above  cited,  to  the  effect 
that  it  is  now  too  late  for  the  prosecu- 
tor to  attack  the  assessment  made  up- 
on him  for  benefits,  upon  grounds  that 
relate  to  the  invalidi^  of  the  original 
ordinances,  should  be  enforced." 


(b)  Lach  of  power  in  munietpaUtif. 

It  would  seem  to  be  the  generally 
accepted  rule  that  a  property  holder 
cannot  quietly  permit  money  to  be  ex- 
pended on  a  street  improvement  which 
benefits  his  land,  under  a  contract 
with  the  city,  and  then  deny  the  power 
of  the  city  to  pass  the  ordinance  under 
which  the  improvement  is  made. 
Hence,  where  a  statute  provided  that 
"no  question  of  fact  shall  be  tried 
which- may  arise  prior  to  the  making 
of  the  contract  for  the  said  improve- 
ment under  the  order  of  council, 
.  .  .  and  in  case  the  court  or  jury 
shall  find,  upon  a  trial,  that  the  pro- 
ceedings of  said  ofiicers,  subsequent  to 
said  order  directing  the  work  to  be 
done,  are  regular,  that  a  contract  has 
been  made,  that  the  work  has  been 
done,  in  whole  or  in  part,  according 
to  the  contract,  and  that  the  estimate 
has  been  properly  made  thereon,  then 
said  court  shall  direct  the  said  prop- 
erty to  be  sold,"  it  was  held  that  an 
objection  to  an  assessment,  under  a 
modification  of  a  contract  duly  made 
by  an  ordinance,  that  the  city  had  no 
authority  to  make  such  modification, 
could  not  be  heard  after  the  comple- 
tion of  the  work.  Hellenkamp  v.  La- 
fayette (1868)  30  Ind.  192,  wherwn 
the  court  said :  "That  power  may  not 
have  been  acquired,  owing  to  the  omis- 
sion of  some  steps  required,  or,  hav- 
ing been  acquired,  it  may  have  been 
forfeited,  or  the  power  exhausted  by 
its  full  exercise,  as  it  is  claimed  had 
occurred  in  this  case;  still,  if  there 
be  an  order  of  the  council,  uid  a  con- 
tract under  it,  the  only  questions  to 
determine  are  'that  the  work  has  been 
done,  in  whole  or  in  part,  according 
to  contract,  and  that  the  estimate  has 
been  properly  made  thereon.'  " 

So,  in  Palmer  v.  Stumph  (1868)  29 
Ind.  829,  it  was  said:  "The  plain  in- 
tent of  the  statute  is  to  prevent  the 
owner  of  property  to  be  benefited  by  a 
contemplated  improvement  made  by 
the  common  council  of  the  street,  in 
front  of  his  property,  from  remaining 
silent  until  he  has  secured  the  full 
benefit  of  the  work,  and  then  avoiding 
the  payment  therefor.  If  he  denies  the 
power  of  the  council  to  order  the  im- 
provement, he  must  test  the  question 
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by  injunction  before  the  work  is  done. 
A(»iuiescence  in  the  action  of  the 
council  is,  by  lftw»  made  to  estop  him 
from  goin^r  behind  the  makinv  of  the 
contract.** 

In  Loomis  t.  Little  Falls  (1901)  66 
App.  Div.  299,  72  N.  Y.  Supp.  774,  af- 
firmed in  (1903)  176  N.  Y.  31,  68  N.  E. 
106,  it  was  held  that  property  owners 
who  petitioned  for  the  laying  ot  sewer 
pipes,  and  thereafter  stood  by  and  per- 
mitted the  city  to  do  the  work,  and 
themselves  reaped  the  benefit  of  it, 
could  not  question  the  validity  of  the 
assessment  therefor  on  the  ground 
that  the  city  had  no  power,  under  its 
charter,  to  make  the  improvements  and 
assess  the  property  benefited,  except 
in  case  of  the  refusal  or  neglect  of 
the  property  owners  to  make  such  im- 
provements. 

Where  the  work  on  a  street  improve- 
ment has  been  completed,  and  the 
benefit  conferred  on  a  property  holder, 
he  is  estopped  to  question  the  validi- 
ty of  an  assessment  on  the  ground 
that  the  municipality  was  without 
power  to  make  the  improvement  be- 
cause it  thereby  became  indebted 
when  its  debt  limit  was  already  ex- 
ceeded. Beaser  v.  Barber  Asphalt 
Paving  Co.  (1904)  120  Wis.  699,  98 
N.  W.  62S.  In  O'Reilly  v.  Kingston 
(1916)  175  App.  Div.  207,  161  N.  Y. 
Supp.  632,  in  support  of  a  similar  hold- 
ing, the  court  said:  "It  would  be  a 
reproach  to  our  law  if  the  son,  the 
contractor,  could  avoid  a  tax  levied 
against  his  property  on  account  of 
the  moneys  paid  to  him  under  the  con- 
tract. His  property  would  be  benefited 
by  it,  and  he  would  have  the  profits 
from  performing  the  contract,  and 
would  escape  liability  upon  the  ground 
that  the  city  was  without  power  to 
make  the  contract.  Evidently  the 
mother,  his  surety,  is  in  no  better  posi- 
tion to  raise  that  question  than  her 
son  would  be.  They  are  effectually 
stopped  from  the  claim  that  the  city 
had  no  power  to  make  the  contract." 

So,  in  Hammerslough  v.  Kansas 
City  (1891)  46  Kan.  37,  26  Pac.  496, 
an  objection  to  an  assessment  that  the 
ordinance  for  improvement  included  a 
street  which  was  not  within  the  city 
Kmits  was  held  to  be  waived,  where 


it  appeared  that  the  parties  permitted 
the  city  to  build  sidewalks  along  such 
street;  that  most  of  them  joined  in  a 
petition  asking  the  city  to  build  the 
walks ;  that  they  also  asked  the  city  to 
extend  the  water  mains  along  the 
street,  that  they  might  connect  there- 
with and  obtain  a  supply  of  water; 
and  that  they  stood  by  and  saw  the 
street  curbed  and  paved  by  the  city, 
without  ever  objecting  thereto,  or 
making  any  claim  to  the  ground  being 
so  paved. 

In  Cluggiah  v.  Koons  (1896)  16  Ind. 
App.  599,  43  N.  E.  158,  it  appeared 
that  certain  street  improvements  were 
made,  following  the  passage  of  an  or- 
dinance under  a  statute  which  wss 
inferentially  repealed.  All  the  pro- 
ceedings were  regular  in  form,  and  It 
further  appeared  that  the  objector 
had  encouraged  the  work,  saw  it  in 
progress,  and  accepted  the  benefits. 
In  holding  that  she  was  estopped  to 
deny  her  responsibility  of  paying  the 
assessment,  the  court  said :  "It  is  ap- 
parent from  the  averments  of  the  com- 
plaint that  the  proceedings  to  improve 
the  street  were  had  under  the  statute 
enacted  and  in  force  April  27,  1869. 
Bums's  Rev.  Stat.  1894,  §§  4401-4403, 
Rev.  Stet  1881,  §§  3364-3366.  On  the 
former  appeal,  this  court  decided  that 
the  Act  of  1869  was  impliedly  repealed 
by  the  Act  of  March  8,  1889.  Bums's 
Rev.  Stat.  1894,  §§  4288  to  4298,  inclu- 
sive. The  complaint  was  held  insuffi- 
cient because  there  was  no  law  in 
force  that  authorized  tiie  proceedings 
in  the  manner  pursued  by  the  town 
board.  But  the  amended  complaint  in- 
troduced a  new  element,  or  principle, 
into  the  case, — that  of  equitable  es- 
toppel. The  doctrine  of  estoppel  is 
one  of  the  most  important  factors  in 
an  enlightened  jurisprudence.  There 
is  no  principle  of  the  law  which  rests 
upon  higher  grounds,  or  is  founded  in 
more  solid  considerations  of  equity 
and  public  ntility.  That  which  one 
induces  his  neighbor  to  believe  to  be 
true,  either  by  his  act  or  by  his  pas- 
sive acquiescence,  shall  be  taken  as 
true,  when  it  has  misled  his  neighbor 
to  his  neighbor's  injury.  This  prin- 
ciple secures  honesty  and  fair  dealing; 
relieves  from  hardship  and  oppres- 
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sion;  prevents  wrong  and  injustice 
when  all  other  rules  fail,  and  tends  to 
promote  the  peace  and  repose  of  so- 
ciety. It  is  pre-eminently  the  shield 
of  ike  innocent.  It  is  the  exalted  rule 
of  equify.  In  Daniels  v.  Teamey 
(1880)  102  U.  S.  415,  26  L.  ed.  187,  the 
court,  by  Justice  Swayne,  said:  'The 
principle  of  estoppel  thus  applied  has 
its  foundation  in  a  wise  and  salutary 
policy.  It  is  a  means  of  repose.  It 
promotes  fair  dealing.  It  cannot  be 
made  an  instrument  of  wrong:  or  op- 
pression, and  it  often  gives  triumph 
to  right  and  justice,  where  nothing 
else  known  to  our  jurisprudence  can, 
by  its  operations,  secure  those  ends. 
Like  the  Statute  of  Limitations,  it  is 
a  conservator,  and  without  it  society 
could  not  well  go  on.'  According  to 
the  averments,  the  appellants  were 
acting  in  the  utmost  good  faith;  they 
believed  that  the  statutes  under*  which 
the  town  board  assumed  to  act  were  in 
force,  and  were  valid  laws;  they 
had  taken  legal  ad:frice  and  were  so 
informed.  The  appellee  knew  that 
the  improvement  was  being  made ;  she 
knew  that  the  appellants  were  expend- 
ing their  labor  upon  the  improvement; 
Hhe  knew  her  property  was  being  bene- 
fited. She  did  not  protest,  object,  or 
forbid  it.  On  the  contrary,  she  stood 
by,  acquiesced  in,  and  consented  that 
the  improvement  be  made.  She  has  re- 
ceived a  benefit ;  her  property  has  been 
enhanced  in  value.  Shall  she  or  her 
property  receive  the  benefit  of  appel- 
lants' labor  honestly  done,  and  money 
honestly  OEpended,  without  making 
compensation?  If  so.  then  she  ac- 
quires something  for  nothing,  .and  in- 
justice and  wrong  will  be  done.  It 
would  be  a  lame  system  of  jurispru- 
dence that  would  sanction  such  a  re- 
sult. It  is  here  that  the  principle  of 
estoppel  comes  to  the  rescue  and  pre- 
vents injustice.  It  has  been,  time  and 
time  again,  decided  that  a  property 
holder  who  quietly  permits  money  to 
be  expended,  or  labor  to  be  done  by 
another,  which  benefits  his  lands, 
under  a  contract  with  a  municipality, 
or  other  constituted  authorities,  is  es- 
topped to  deny  that  the  municipality 
or  authorities  had  the  power  to  make 
the  contract    ...    It  is  true  that 
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there  is  a  cla^s  of  cases  which  hold 
that  where  the  proceedings  are  so  de- 
fective as  to  be  absolutely  void,  or 
for  want  of  notice,  or  for  want  of  ju- 
risdiction of  the  parties  or  subject- 
matter,  that  the  assessments  are  void 
and  incapable  of  enforcement.  .  .  . 
But  in  those  decisions  the  question  of 
estoppel  did  not  enter.  It  is  said  that 
there  was  no  law  at  all  that  authorized 
the  proceedings,  and  that  consequent- 
ly such  proceedings  could  have  no  vi- 
tality; that  the  appellants  were  bound 
to  know  the  law,  and  to  know  that 
there  was  no  such  law  in  force,  and 
that  the  labor  bestowed  under  such 
circumstances  was  voluntarily  done, 
and  no  recovery  can  be  had  therefor. 
It  must  be  conceded  that  there  was 
no  law  authorizing  the  proceedings; 
but  there  was  a  statute  upon  the  books 
that  purported  to  authorize  the  pro- 
ceedings. There  was  the  semblance 
of  a  law,  at  the  least.  Nor  does  the 
fact  that  the  lawyer  whom  the  appel- 
lants consulted,  was  mistaken,  pre- 
vent the  operation  .of  the  principle  of 
estoppel.  Repeals  by  implication  are 
not  favored.  Those  who  are  learned 
in  the  law  are  likely  to  be  misled  as 
to  the  repealing  effect  of  one  statute 
upon  another,  particularly  where  the 
latter  is  silent  as  to  the  former.  So 
long  as  all  concerned  are  acting  in 
good  faith,  the  principle  of  estoppel 
applies.  Operating  under  this  sem- 
blance of  a  statute,  the  appellants,  in 
good  faith,  bestowed  labor  and  ex- 
pended money  that  benefited  appel- 
lee's property  The  principle  of  es- 
toppel is  so  far-reaching  that  it  will 
often  come  to  the  relief  of  the  honest 
and  innocent  in  the  absence  of  a  valid 
law.  An  unconstitutional  law  is  a  nul- 
lity. It  has  no  validity  whatever. 
Every  person  may  disregard  it  and 
treat  it  with  contempt.  Of  itself  it 
can  neither  confer  nor  take  away 
rights.  Yet  such  a  statute  has  the 
semblance  of  a  valid  law  until  de- 
clared unconstitutional  by  the  courts; 
and,  until  1;hat  is  done,  parties  may. 
in  good  faith,  act  under  or  in  pursu- 
ance of  it.  One  person  may  thus  se- 
cure a  benefit  and  another  may  suffer 
an  injury.  It  ia  well  settled  that  one 
who  receives  a  pecuniary  benefit  under 
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.in  unconatitutional  law  may,  under 
certain  circumstances,  be  estopped 
from  denying  its  constitutionality. 
This  rule  applies  to  the  remedies  given 
by  the  act,  as  well  as  to  the  rightt.  ae- 
qaired  under  it." 

"Where  the  ordinance  under  which 
a  street  required  to  be  improved  is 
void  for  want  of  authority  in  the  city 
to  pass  it,  or  is  the  product  of  fraud 
or  collusion,  these  facta  may  be  shown 
as  a  defense  in  a  suit  on  a  special  tax 
bill  for  work  done  under  the  void, 
fraudulent,  or  collusive  ordinance. 
But  where  the  ordinance  is  valid  in 
its  general  scope,  .  .  .  and  does 
not,  on  its  face,  bear  any  evidence  of 
fraud  or  caprice  in  its  enactment,  and 
is  suitable  to  the  subject-matter  to 
which  it  is  applied,  the  fact  that  it  is 
inapplicable  to  the  defendant's  prop- 
erty and  imposed  a  burden  on  him^ 
without  any  corresponding  benefits  to 
liim  or  the  community  of  which  he  is 
a  constituent,  cannot  for  the  first  time 
be  interposed  as  &  legal  defense  in  a 
suit  against  him  on  a  special  tax  bill 
for  work  done  under  the  ordinance. 
But  he  may  in  such  circumstances 
have  injunctive  relief,  if  timely  appli- 
cation is  made  therefor,  prohibiting 
the  issuance  of  the  tax  bill."  Heman 
V.  Ring  (1900)  85  Mo.  App.  231,  where- 
in the  court  further  said:  'Unless 
the  ordinance  under  which  the  work  is 
done  is  wholly  void  on  its  face,  or  is 
the  product  of  collusion  or  fraud,  the 
owner  of  the  real  estate  against  which 
the  special  tax  bill  is  issued  should 
be  estopped  td  defend  on  the  ground 
that  the  improvement  was  unneces- 
sary. If  the  ordinance  is  valid  in  its 
^neral  scope,  but  unreasonable  and 
oppressive  as  applied  to  a  particular 
lot,  it  is  the  duty  of  the  owner  of  such 
lot,  when  notified  that  the  street  com- 
iniBsioner  intends  to  apply  the  ordi- 
nance to  his  lot  and  require  the  im- 
provement to  be  made,  to  take  the 
appropriate  legal  steps  to  test  the  va- 
lidity and  reasonableness  of  the  ordi- 
nance as  applied  to  his  lot,  before  the 
work  is  done  by  the  contractor  and  the 
tax  bill  is  issued.  The  issue  of  the  rea- 
sonableness of  the  ordinance,  tts  ap- 
plied to  the  property  of  the  respond- 
ents, was  one  between  the  city  or  its 
9  A.L.R.— 49. 


street  commissioner  and  the  respond- 
dents,  not  between  the  contractor  and 
the  respondents.  The  ordinance  be- 
ing general  In  its  scope,  its  appli- 
cability to  any  specific  lot  was  l^t  to 
the  judgment  of  the  street  c<«n]nis- 
sioner  and  street  inspectors,  officers 
of  the  city,  through  and  by  whom  it 
applied  and  enforced  the  ordinance. 
If  they  erred  in  their  judgment  by  ap- 
plying the  ordinance  to  reapondente' 
property,  it  was  not  the  error  of  the 
contractor,  and  he  should  not  be  made 
to  suffer  for  their  mistake,  nor  should 
he  after  having  performed  the  work  be 
compelled  to  defend  the  correctness 
of  their  judgment  in  a  suit  on  his 
special  tax  bills,  issued  for  the  eon- 
tract  price  of  the  work.  That  issue 
(the  applicability  of  the  ordinance  to 
respondents*  properly)  should  have 
been  tested  before  the  work  was  done, 
by  an  appropriate  proceeding  between 
respondents  and  the  city  or  its  street 
commissioner.  Respondents,  having 
failed  to  do  this,  have  lost  their  day 
in  court,  and  are  estopped  to  raise  it 
against  the  contractor  in  a  suit  on  the 
special  tax  bill." 

When  it  appears  that  the  city  has 
jurisdiction  of  the  subject-matter,  that 
a  pavement  has  been  laid,  and  that  ex- 
ecution has  been  issued  pursuant  to 
law,  it  is  too  late  for  an  abutting  prop- 
erty owner  to  contest  the  discretion- 
ary powers  of  the  municipal  authori- 
ties in  deciding  the  propriety  of  sub- 
stituting a  new  foir  an  old  pavement. 
"In  cases  where  there  is  jurisdiction, 
the  property  owner  will  be  estopped 
from  questioning  the  validity  of  the 
proceedings  of  the  mayor  and  council, 
if  he  stands  by  and  permits  the  work 
to  be  done  without  interposing  any 
objection.**  Draper  v.  Atlanta  (1906) 
126  6a.  649,  65  3.  W.  929,  wherein  the 
court  further  said:  ''The  Act  of  1897 
gives  the  abutting  landowner  an  op- 
portunity to  appear  before  council 
and  oppose  the  contemplated  improve- 
ment; and  if  he  appears,  and  the 
municipal  decision  is  adverse  to  his 
contention  that  there  is  no  necessity 
for  the  improvement,  he  may  then  ap- 
ply to  the  courts  to  restrain  further 
municipal  action,  provided  he  alleges 
and  shows  fftiud  or  corruption  on  the 
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part  of  the  city  authorities,  or  that  the 
diacretion  vested  in  them  is  being 
manifesUy  abused  to  his  oppression." 

In  the  case  of  Re  Lord  (1879)  78 
N.  .Y.  109,  it  waa>held  that  a  court  of 
equity  will  vacate  an  assessment, 
where  it  appears  that  it  was  levied  for 
a  second  OF  subsequent  pavement,  aft- 
er the  property  had  been  once  as- 
sessed for  a  like  work  on  the  same 
street,  notwithstanding  the  petitioner 
waited  seven  years  before  asking  for 
relief.  The  court  said:  "We  do  not 
think  that  the  facts  of  this  case  re- 
quire or  justify  the  application  to  it 
of  the  equitable  doctrine  of  laches. 
The  only  fact  that  appears  upon  the 
record,  showing  a  changed  positiop  of 
affairs,  is  the  payment  by  the  city  of 
the  expenses  of  the  work,  which  was 
done  in  proceedings  which  the  city, 
as  well  as  the  petitioner,  could  have 
known  were  irregular  And  baseless. 
It  does  not  appear  that  the  city  has 
ever  enforced  the  assessment  against 
any  property  or  owner  thereof,  or  that 
any  owners  have  ever  voluntarily  paid. 
So  far  as  the  record  shows,  there  has 
been  no  change  in  the  relative  posi- 
tion of  any  of  the  natural  persons  af- 
fected,  or  sought  to  be,  by  the  proceed- 
ings. Only  the  city*  going  o°  without 
legal  authority  upon  an  unauthorized 
local  improvement,  and  paying  out 
money  therefor,  has  thus  changed  its 
position.  We  doubt  Whether  that  is 
such  a  changed  ctmdition  of  things  as 
would  eaU  upon*  a  (^ait  «f  equity  to 
debar  a  suitor  of  relief,  for  the  rea- 
son that  be  had  not  come  earlier  into 
cOurt  for  it.  The  rule  we  speak  of  is 
one  largely  of  a  court  of  equity,  al- 
though it  ia  not  unknown  to  a  eouH 
of  law,  especially  in  its  application 
to  proceedings  for  the  review  of  as- 
sessznents.  Courts  of  law  are  wont  to 
deny  relief  sought  by  certiorari,  where 
there  has  been  a  lapse  of  time  which, 
'in  the  judgment  of  the  court,  should 
debar  therefrom."  On  a  retrial  fol- 
lowing a  reversal  in  the  case  last  cited, 
it  appeared,  however,  that  part  of  the 
assessment  had  been  paid,  and  this 
was  held  to  estop  the  property  owner 
to  object.  See  Re  Lord  (1880)  21  Huh 
(N.  Y.)  556,  set  ^out^at -length  infra, 

vn.  ' 


But  where  the  right  of  the  council 
to  improve  a  street  without  the  peti- 
tion of  abutting  owners  exists  only 
where  the  street  is  in  an  unsafe  con> 
dition,  a  landowner  is  not  estopped  to 
object  to  an  assessment  for  the  im- 
provement  of  a  street  which  is  not 
in  such  a  condition,  by  the  fact  that 
he  made  no  objection  to  the  improve- 
ment while  it  was  in  progress.  Smith 
V.  Minto  (1897)  30  Or.  361,  48  Fac. 
166. 

See  also  Watkins  v.  Griffith  (1894) 
69  Ark.  844,  27  S.  W.  234,  wherein  it 
appeared  that  the  number  of  owners 
required  by  statute  petitioned  for  the 
improvement  of  a  street  with  materials 
named,  but  later,  when  a  much  more 
expensive  improvement  was  ordered 
by  the  commissioners,  the  owners  pro- 
tested, and  it  was  held  that  the  im- 
provement, as  completed,  was  not 
within  the  intention  of  the  petitioners, 
and  that  they  were  not  estopped  to 
deny  the  validity  of  the  assessment 
on  a  bill  to  restrain  the  collection 
thereof.  The  court  said:  "There  is 
much  plausibility  in  the  argument  that 
the  owners  of  property,  having  seen 
the  improvement  made,  and  enjoying 
its  benefits,  without  active  steps  to 
prevent  it,  are  now  estopped  by  their 
acquiescence.  If  the  defects  were 
mere  irregularities  in  the  exercise  of 
a  power  conferred,  this  contention,  in 
a  proper  case,  might  be  maintained. 
But  this  rule  has  no  application  in  a 
case  lil^  the  present,  where  there  is 
an  absolute  failure  on  .the  part  of  the 
board  to  secure  the  power  to  act 
through  the  essential  prerequisite, — 
the  petition  of  the  property  owners 
for  the  improvement  to  be  made." 

The  doctrine  of  estoppel  has  been 
applied  in  some  cases  where  the  al- 
leged want  of  power  to  make  a  street 
improvement  arose  from  a  failure  to 
acquire  title  to  the  property  to  be  im- 
proved. 

Thus,  it  has  been  held  that  the 
owner  of  property  specially  assessed 
for  a  street  improvement  could  not. 
when  application  was  made  for  con- 
firmation of  the  assessment,  interpose 
the  objection  that  the  municipal  cor- 
poration had  not  acquired  title  to  'thfe 
glround  or  land  on  which  the  improve- 
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ment  had  beea  or  was  to  be  made,  if 
he  had  stood  by  without  objection  and 
accepted  the  benefits  of  the  improve- 
ment. Boynton  v.  People  (1896)  169 
lU.  663,  42  N.  E.  842,  wherein  it  ap- 
peared that  the  land  on  which  a  aide- 
walk  was  laid  was  the  property  of  the 
person  ajrainst  whom  an  assessment 
had  been  made  for  the'  unprovement, 
and  that  he  had  received  no  value  for 
the  property  taken,  aor  were  condem- 
nation proceedings  pending.  In  hold- 
ing that  he  was  estopped  from  setting 
np  this  defense  in  an  action  for  judg- 
ment and  sale  of  tiie  property,  the 
court  said;  "A  sidewalk  was  in  fact 
built  by  the  city  as  required  by  the 
ordinance,  and  appellant's  premises 
have  all  the  benefits  and  advantages 
of  such  sidewalk.  Appellant,  and  all 
the  other  lot  owners  whose  property 
was  asseued  for  the  construction  of 
the  sidewalk,  have  and  enjoy  the  im- 
provement that  their  property  was  as- 
sessed to  pay  for,  and  neither  he  nor 
they  can  justly  claim  to  be  relieved 
from  payment  of  the  benefits  assessed 
against  such  property.  Appellant  has 
received  full  consideration  for  the  as- 
sessment levied  on  his  lot,  and  the 
ifuestion  whether  he  has  received,  or 
is  entitled  to  receive,  compensation  for 
the  strip  of  ground  upon  which  the 
sidewalk  is  placed,  is  not  involved  in 
this  litigation.  If  he  is  entitled  to 
compensation  the  law  will  afford  him 
a  remedy." 

After  the  condemnation  of  a  turn- 
pike as  a  city  street  and  the  passage 
of  an  ordinance  for  its  improvement, 
property  owners  who  are  cognizant  of 
all  the  facts,  but  make  no  objection, 
allowing  the  improvement  to  be  made, 
are  estopped  from  denying  the  validi- 
ty of  an  assessment  tiierefor  on  the 
ground  of  a  defective  title  to  the  street 
before  it  was  taken  over  by  the  city. 
Cincinnati  use  of  Frost  v.  Schoenber- 
ger  (1877)  7  Ohio  Dec.  Reprint,  342. 

In  Hammerslough  v.  Kansas  City. 
(1891)  46  Kan.  37,  26  Pac.  496.  it 
was  held  that  property  owners  who 
stood  by  and  saw  a  street  curbed  and 
paved  by  the  city,  without  objecting 
thereto  or  making  any  claim  to  the 
gKHUid  so  paved,  were  estopped  to 
claim,  u  agaiqst  a  speelai  assessment. 


that  the  ground  belonged  to  them  And 
had  not  been  by  them  dedicated  to  tiie 
city  as  a  street. 

In  Cincinnati  v.  Goodman  (1875)  &■ 
Ohio  Reprint,  366,  it  was  contended 
that  the  asstessment  for  repaving  a 
roadway  was  invalid,  because  in  mak- 
ing the  improvement  private  property 
was  taken  without  condemnation  and 
against  the  consent  of  the  owners,  but 
the  court  held  that,  as  the  owners  of 
property  abutting  on  the  improvement 
were  aware  of  the  prc^ess  of  tiie 
work  and  took  no  steps,  legal  or  equi- 
table, to  restrain  it,  the  objection,  even 
if  valid,  was  waived. 

So.  it  has  been  held  that,  after  the 
completion  of  a  sewer,  it  was  not  com- 
petent for  the  proper^  owners  as- 
sessed to  raise  the  question  whether, 
at  the  time  of  the  passage  of  the  or- 
dinance and  the  letting  of  the  con- 
tract for  the  construction  of  the  sewer, 
the  coDomon  council  had  such  owjier* 
ship  or  control  of  the  street  as  prop- 
erly authorized  it  to  construct  the . 
s6wer  in  and  along  the  street.  The 
court  said  that  the  question  might ; 
doubtless  have  been  raised  at  the 
proper  time,  by  proceedings  to  enjoin 
or  restrain  the  construction  of  the 
sewer,  but  it  could  not  be  set  up  as  a 
defense  to  the  action,  on  appeal  to  the 
circuit  court.  McGill  v.  Bmner 
(.1879)  66  Ind.  421. 

But  where  the  property  belongs  to 
a  married  woman  in  legal  right,  and 
not  as  sepsrate  estate,  the  doctrine  of 
estoppel  does  not  apply.  In  the  ap" 
plication  of  this  principle,  it  has  been 
held  that  where  a  sewer  was  partly 
constructed  on  the  property  of  a  mar-^ 
ried  woman,  without  title  being  ac- 
quired by  the  city,  an  objection,  to  an 
assessment  for  the  construction  there-' 
of,  on  the  ground  that  a  portion  of  the 
sewer  was  not  under  the  control  of 
the  city,  could  be  raised  after  the  com- 
pletion of  the  work.  Johnson  v.  Duer 
(1893)  116  Mo.  366,  21  S.  W.  800. 

So,  where  a  sewer  was  laid  across 
land  without  a  right  of  way  being  ob- 
tained either  by  license  or  condemna- 
tion proceedings,  it  was  held  that  thci 
owner  was  not  estopped  from  contest- 
ing the  assessment  and  asking  for  the , 
removal  of  the  conduit,  because  he  had. 
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notice  of  the  intention  of  the  city  to 
construct  it  across  his  property  and 
did  not  object  until  after  the  comple- 
tion of  the  work,  where  it  appeared 
that  he  had  said  that  "he  would  not, 
under  any  consideration, 'give  a  right 
of  way,  and  if  the  city  attempted  to 
put  a  sewer  across  there  he  would 
fight  it,"  and  did  not  know  of  the  con- 
struction of  the  sewer  until  the  sewer 
had  been  dug  and  the  pipe  laid. 
Fbaseb  t.  Portland  (reported  here- 
with) ante,  614,  wherein  the  court 
said:  "Nearly  every  element  essen- 
tial for  the  creation  of  an  equitable 
estoppel  is  wanting.  Mere  silence, 
or,  in  the  language  of  previous  judicial 
opinions,  'passive  acquiescence,'  does 
not  by  itaelf  create  an  irrevocable  li- 
cense or  produce  an  estoppel.  .  .  , 
The  defendant,  however,  cannot  even 
claim  that  Fraser  (plaintiff}  re- 
mained silent.  He  told  the  city  in 
plain  words  that  he  objected,  and 
would  fight  any  attempt  to  lay  the 
sewer  across  his  property.  The  de- 
fendant was  a  trespasser  when  it  con- 
structed the  sewer  across  the  Fraser 
land." 

(e)  Irregutaritif  in  enactment  or  con- 
tenla  of  ordinance. 

In  the  majority  of  the  cases  passing 
on  the  question,  it  seems  to  have  been 
considered  that  if  the  ordinance  under 
which  a  street  improvement  is  made 
is  invalid  because  of  some  irregularity 
in  the  manner  of  its  enactment,  or  be- 
cause of  an  error  or  omission  in  the 
description,  of  the  proposed  improve- 
ment, an  owner  who  stands  by  with- 
out objection  until  the  completion  of 
.the  work  is  estopped  to  urge  the  in- 
validity of  the  ordinance  as  a  defense 
against  the  assessment. 

Thus,  property  owners  who  stand  by 
and,  without  objecting,  receive  the 
benefits  of  a  sewer,  are  estopped,  in 
.  a  suit  by  a  contractor  to  collect  an 
assessment,  to  attack  the  legality  of 
\the  proceedings  because  the  yeas  and 
nays  of  the  council  in  passing  the  or- 
dinance were  not  entered  on  the  rec- 
ord. New  Albany  Gaslight  &  Coke 
Co.  V.  Crumbo  (1894)  10  Ind.  App.  360, 
37  N.  E.  1062.  So,  in  Balfe  v.  LAm- 
mers  (18S7)  109  Ind.  347,  10  N.  £.  92, 
it-  was  said:    "The  question  as  to 


whether  the  yeas  and  nays  were  taken 
on  the  passage  of  an  ordinance  can- 
not be  presented  by  a  complaint  for 
an  injunction,  unless  the  suit  is 
brought  before  the  work  is  done. 
That  question,  if  it  can  be  made  at 
all  after  the  completion  of  the  work, 
can  only  be  made  by  appeal  from  the 
precept.*'  Likewise,  in  Matson  v. 
Mitchell  (1916)  —  Iowa,—,  156  N.  W. 
838,  it  was  held  that  where  the  mayor 
and  town  council,  acting  in  good  faith, 
passed  a  resolution  ordering  a  prop- 
erty owner  to  construct  a  sidewalk  in 
front  of  his  property,  and  the  owner 
not  only  had  this  notice  of  the  in- 
tended improvement,  but  knew  that 
the  work  was  being  done,  and  made 
no  objections,  he  was  estopped  by  his 
conduct  from  questioning  the  regular- 
ity of  the  proceedings  because  it  did 
not  affirmatively  appear  from  the  rec- 
ord that  the  ordinance  had  been 
passed  by  a  yea  and  nay  vote.  And 
in  Wiggin  v.  New  York  (1841)  9  Paige 
(N.  Y.)  16,  wherein  it  appeared  that 
a  property  owner  waited  for  five  years, 
until  the  completion  of  a  street  im- 
provement, and  had  received  the  bene- 
fit thereof,  it  was  held  that  he  was 
estopped  from  objecting  to  the  assess- 
ment on  the  ground  that  the  ayes  and 
noes  upon  the  passage  of  the  ordinance 
were  not  published  as  required  by  law. 

After  the  completion  of  an  improve- 
ment, a  property  owner  who  is  mayor 
cf  a  city,  and  as  such  haSi  signed  an 
ordinance  authorizing  the  construc- 
tion of  sidewalks  and  the  warrants 
given  in  payment  therefor,  and  has 
personally  supervised  the  erection  of 
crossings  and  the  laying  down  of  side- 
walks, is  estopped  from  objecting  that 
no  quorum  of  the  city  council  was 
present  when  the  ordinance  levying 
the  general  tax  was  passed,  and  that 
a  majority  of  the  city  council  were 
not  qualified  under  the  law  to  hold 
office.  Ritchie  v.  South  Topeka  (1888) 
38  Kan.  368,  16  Fac.  332. 

In  Elkhart  v.  Wickwire  (1889)  121 
Ind.  381,  22  N.  E.  842,  it  was  held  that, 
where  property  owners  knew  that  im- 
provements were  going  on,  it  became 
their  duty  to  inform  themselves  as  to 
the  authority  by  which  the  common 
coancil  was  making  the  improvements. 
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and,  the  work  having  been  completed 

and  paid  for  by  the  city,  they  were  es- 
topped,  in  an  action  to  annul  and  en- 
join the  assessments,  from  showing 
that  the  oi'dinance  had  not  been  pub- 
lished and  that  they  were  uninformed 
as  to  its  enactment  and  contents. 

After  the  completion  of  an  improve- 
ment, it  is  too  late  to  object  to  an  as- 
sessment therefor  on  the  ground  that 
the  ordinance  was  passed  by  the  mu- 
nicipality as  a  village,  and  the  work 
completed  under  a  statute  making  it  a 
city,  and  regulating  assessments  in  a 
different  way.  State,  Bogart,  Prose- 
cutor, V.  Passaic  (1876)  38  N.  J.  L.  67. 

So,  in  Eyerman  v.  Blaksley  (1883) 
78  Mo.  145,  it  was  held  that  the  fact 
that  an  ordinance  authorizing  the  con- 
struction of  a  sewer  took  effect  at  the 
same  time  as  an  ordinance  establish- 
ing the  district  in  which  it  was  to  be 
constructed  did  not  invalidate  it,  al- 
though the  municipal  charter  author- 
ized the  construction  of  sewers  only 
in  established  districts,  and  that  an 
objection  on  these  grounds  could  not 
be  made  after  the  completion  of  the 
work. 

Irregularities  in  the  enactment  of  an 
ordinance  on  which  a  paving  claim  is 
based,  and  its  variance  with  the  terms 
proposed  in  the  petition  of  the  prop- 
erty holders  should  be  objected  to 
prior  to  the  performance  of  the  work, 
and  cannot  be  considered  in  an  action 
for  the  collection  of  the  assessipent. 
Barber  Asphalt  Paving  Co.  v.  King 
(1912)  130  La.  788,  58  So.  572. 

So,  an  objection  to  an  ordinance  in 
that  it  provides  for  paving  streets  of 
different  widths  in  one  contract,  even 
if  tenable,  is  waived,  when  no  protest 
is  made  until  after  the  completion  of 
the  work.  Crowley  v.  Arcadia  Parish 
•  1915)  138  La.  488,  70  So.  487,  where- 
)R  the  court  said:  "Defendants  con- 
tend that  the  said  statute  should  be 
90  interpreted  as  not  to  make  it  oper- 
ate unequally  or  inequitably ;  and 
therefore  should  be  understood  as  re- 
quiring that  streets  of  different  widths 
should  be  contracted  for  separately, 
and  not  together, — in  other  words, 
should  not  be  included  in  one  work, 
whereof  the  total  cost  is  to  be  appor- 
tioned according  to  frontage.  The 


statute  makes  no  such  distinction,  and 
were  the  courts  to  make  it,  they  would 
be  putting  into  the  statute  an  excep- 
tion, or  restriction,  not  written  therein 
by  the  legislature.  But  even  if  the 
said  statute  were  susceptible  of  that 
interpretation,  the  proper  time  for 
the  lot  owners  on  the  narrower  parts 
of  the  street  to  object  to  being  in- 
cluded in  the  same  contract,  or  work, 
with  those  on  the  wider  parts,  would 
be  v^en  the  contract  is  being  given 
out ;  not  after  the  work  has  been  com- 
pleted." 

Likewise,  a  property  owner  who 
fails  to  protest  until  after  the  comple- 
tion of  the  work  is  estopped  to  object 
that  the  ordinance  does  not  name  the 
particular  streets  to  be  paved,  where 
the  statute  gives  the  city  the  right  to 
make  improvements  without  the  con- 
sent of  the  property  owners,  and  no- 
tice of  the  ordinance  has  been  duly 
published.  State,  Jelliff,  Prosecutor, 
v.  Newark  (1886)  48  N.  J.  L.  101, 2  Atl. 
627,  affirmed  in  (1886)  49  N.  J.  L.  239, 
12  Atl.  770,  wherein  the  court  said: 
"If  this  clause  in  the  tax  ordinance  is 
to  be  regarded  as  a  formal  part  of  the 
proceedings  for  assessment,  then  1 
think  the  property  owners,  by  omitting 
to  complain  at  an  earlier  stage,  have 
waived  the  defect,  under  the  common 
rule  that  when  persons  are  notified 
that  public  moneys  are  about  to  be 
spent  for  their  benefit,  with  a  view  of 
reimbursing  the  public  treasury  by  as- 
sessment, they  must  take  advantage  of 
preliminary  irregularities  of  proce- 
dure before  the  expenditure  is  made, 
or  not  at  all.  The  ordinance  for  this 
improvement,  published  both  before 
and  after  its  passage,  according  to  §§ 
29  and  30  of  the  city  charter  (Pamph. 
Laws  1857,  p.  116),  gave  the  property 
owners  ample  notice  to  this  effect  and 
they  made  no  complaint  until  the  work 
was  done." 

It  has  been  held  that  a  property 
owner  was  estopped  to  deny  the  va- 
lidity of  an  assessment  for  sewer  im- 
provements on  the  ground  that  the  or- 
dinance did  not  set  forth  specifically 
the  lots  and  lands  to  be  assessed,  when 
he  knew,  or  should  have  known,  that 
the  work  was  under  construction,  and 
made  no  objection  until  the  filing  of  a 
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bill  to  restrain  the  collection  of  the 
assessment.  Wilson  v.  Cincinnati 
C1897)  7  Ohio  S,  &  C.  P.  Dec.  242. 

So,  where  a  city  has  been  permitted, 
to  incur  the  expense  of  an  improve- 
ment, without  objection  to  the  validi- 
ty of  an  ordinance  on  the  ground  that 
it  e<mtained  no  map  showing  the  loca- 
tion and  character  of  the  improve- 
ment, it  is  too  late  for  a  party  assessed 
for  benefits  to  object  to  the  validity  of 
the  ordinance.  Greater  Newark  Asso- 
ciates V.  Newark  (1910)  79  N.  J.  L. 
331,  75  Atl.  745. 

Likewise,  where  an  owner  stands  by 
without  objection  until  the  completion 
of  the  work,  he  cannot  be  heard  to  ob- 
ject to  the  validity  of  tax  bills  on  the 
ground  that  the  ordinances  under 
which  the  work  was  done  were  "vague, 
indefinite,'  unreasonable,  oppressive." 
In  addition  to  the  question  of  estoppel, 
such  objections  are  mere  conclusions. 
Walsh  V.  First  Nat.  Bank  (1909)  139 
Mo.  App.  641,  123  S.  W.  1001. 

An  ordinance  which  allows  granit- 
oid pavements  to  be  substituted  for 
brick,  at  the  option  of  the  property 
owner,  is  not  void,  and  a  property 
owner  who  does  not  charge  that  the 
granitoid  imposes  greater  cost  on  her 
than  would  have  resulted  from  a  brick 
pavement  Is  estopped  from  saying  that 
she  has  been  prejudiced  by  the  laying 
of  a  granitoid  instead  of  a  brick  pave- 
ment. Nell  V.  Power  (1908)  32  Ky. 
L.  Rep.  952, 107  S.  W.  694,  wherein  the 
court  aaid:  "There  is  no  charge  of 
fraud  or  collusion  between  the  con- 
tractor and  city  authorities,  and  the 
purpose  of  the  council,  in  requiring 
the  pavement  to  be  constructed  of 
granitoid  instead  of  brick,  was  be- 
cause it  would  lessen  the  cost  of  the 
improvement  to  the  property  owner, 
which  it  did.  According  to  the  state- 
ments of  the  petition,  and  as  shown  by 
the  exhibits,  the  work  appears  to  have 
been  done  in  substantial  conformity 
with  the  ordinances,  and  wholly  as  re- 
quired by  the  contract.  .  .  .  More- 
over, it  was  all  the  while  under  the 
supervision  of  the  mayor,  city  engi- 
neer, and  street  committee,  and,  hav- 
ing received  their  approval,  was  ac- 
cepted by  the  city.  In  view  of  this 
state  of  affairs,  it  would  seem  that  ap- 


pellant is  Without  just  cause  of  com- 
plaint." 

An  objection  to  an  assessment  for  a 
street  improvement  that  the  ordinance 
called  for  a  patent  pavement,  and  so 
prevented  a  competition  among  bid- 
ders, may  not  be  raised  by  an  ag- 
grieved owner  after  a  lapsie  of  nearly 
three  years  from  the  passage  of  the 
ordinance,  the  defect  being  apparent 
on  its  face.  Lewis  v.  Elizabeth 
(1874)  25  N.  J.  Eq.  298. 

So,  in  Noland  v.  Mildenberger 
(1906)  29  Ky.  L.  Rep.  1179,  97  S.  W. 
24,  it  was  contended  that  the  ordi- 
nance was  invalid  in  that  it  left  to 
the  city  engineer  the  power  to  deter- 
mine the  location  of  catch  basins  and 
the  line  of  levels  in  the  construction 
of  a  sewer.  As  the  property  owner 
had  stood  by,  and  the  work  had  been 
completed  without  objection,  it  was 
held  that  he  was  estopped  from  raising 
the  question.  In  construing  the  stat- 
ute on  the  subject,  and  distinguishing 
Hydes  v.  Joyes  (1868)  4  Bush  (Ky.) 
464,  96  Am.  Dec.  311,  which  was  de- 
cided before  the  enactment  of  the 
statute,  the  court  said:  "We  are  re- 
ferred to  Hydes  v.  Joyes,  where  an  or- 
dinance was  held  void  which  directed 
the  sidewalk  on  Fulton  street,  between 
Market  and  Water  streets,  or  such  por- 
tions of  the  sidewalk  as  the  ci^  engi- 
neer may  direct,  to  be  graded  and 
paved.  The  ordinance  in  question  de- 
termines definitely  just  what  work 
shall  be  done,  and  there  is  nothing  in 
the  record  to  show  that,  at  the  time 
the  bids  were  made  and  the  contract 
entered  into,  the  profiles  were  not  on 
file  in  the  city  engmeer's  office,  or  that 
the  plans  and  specifications  upon 
which  the  contract  was  made  did  not 
show  all  the  matters  referred  to.  If 
it  did,  and  the  council  approved  the 
contract,  nothing  would  be  left  to  the 
discretion  of  the  engineer.  The  gen- 
eral ordinance  was  necessarily  drawn 
so  as  to  leave  the  specifications  in  each 
particular  case  to  the  discretion  of  the 
engineer,  for  no  general  ordinance 
could  regulate  such  matters  as  where 
the  catch  basins  should  be  put  in,  and 
the  like.  But,  aside  from  all  this,  the 
property  owner  stood  by  and  the  work 
has  been  constoucted.  If  he  had  com- 
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pUined  «f  the  construction  of  the 
work  before  the  work  was  done,  on 
the  grounds  insisted  upon,  a  very  dif- 
ferent question  would  be  presented 
from  that  which  is  now  before  us. 
Section  3100,  Kentucky  Statutes,  pro- 
yides:  'No  error  in  the  proceedings 
of  the  general  council  shall  exempt 
from  payment,  after  the  work  has  been 
done,  as  required  by  either  the  ordi- 
nance or  contract;  but  the  general 
council  or  the  courts  in  which  suits 
may  be  pending  shall  make  all  correc- 
tions, rules  and  orders  to  do  justice  to 
all  parties  concerned/  There  is  no 
ccmiplaint  that  the  work  in  this  case 
was  not  done  according  to  the  con- 
tract, and,  under  the  mandate  of  the 
statute  thair  no  error  in  the  proceed- 
ings of  the  general  council  shall  ex- 
empt from  payment  after  the  work  has 
been  done  as  required  by  either  the 
ordinance  or  contract,  the  circuit  court 
should  have  sustained  the  demurrer  to 
the  answer  of  the  defendant,  Milden- 
berger.  Under  the  statutes  the  court 
has  power  to  make  all  corrections  and 
orders  necessary  to  do  justice  to  all 
parties  concerned.  It  is  not  shown 
that  Mildenberger  has  been  prejudiced 
in  any  way  by  the  matters  complained 
of.  If  there  was  any  error  of  the 
council  in  leaving  to  the  city  engineer, 
the  street  committee,  or  the  mayor, 
any  matter  which  It  should  have  de- 
termined itself,  this  was  an  error  in 
the  proceedings  of  the  general  coun- 
cil, and,  under  the  statute,  does  not 
exempt  the  property  from  liability 
after  the  work  is  done.  When  the 
case  of  Hydes  Joyes,  above  referred 
to,  was  decided,  no  such  statute  was  in 
force.  The  fact  that  the  defendant 
protested  to  the  council  against  the 
construction  of  the  sewer  is,  under 
the  statute,  no  defense,  after  the  work 
has  been  done  pursuant  to  the  con- 
tract" 

Where  an  ordinance  was  silent  as 
to  the  kind  of  materials  to  be  used  in 
s  street  improvement,  and  allowed  the 
board  of  public  service  to  exercise  its 
discretion  in  choosing  the  materials, 
it  was  held  that  an  objection  by  a 
-plaintiff  who  had  watched  the  contract 
to  completion,  that  this  was  an  un- 
warrantable delegation  by  the  coun- 


cil of  its  legislative  authority,  could 
not  be  heard  in  a  suit  to  enjoin  pay- 
ment to  the  contractor.  Emmert  v. 
Elyria  (1905)  27  Ohio  C.  C.  353. 

Likewise,  it  has  been  held  that  an 
objection  to  the  validity  of  an  assess- 
ment, on  the  ground  that  the  ordi- 
nance provided  that  the  earth  exca- 
vated during  the  progress  of  the  work 
should  be  hauled  into  any  embank- 
ment required  to  be  made  in  the  course 
of  the  improvement,  and  t^at  any 
,earth  so  excavated  and  not  thus  need- 
ed should  belong  to  the  contractors, 
could  not  be  made  after  the  comple- 
tion of  the  work  as  a  defense  to  an 
action  on  the  assessment.  Jenkins  v. 
Stetler  (1S89)  118  Ind.  276,  20  N.  E. 
788,  wherein  the  court  said:  "The 
surplus  earth,  it  is  contended,  be- 
longed to  the  adjacent  property  hold- 
ers, respectively,  and  the  argument  is 
that,  because  the  4th  section  of  the 
ordinance  authorized  the  contractors 
to  appropriate  it  to  their  own  use,  the 
proceedings  were  illegal.  We  do  not 
find  it  necessary  to  inquire  concern- 
ing the  title  to  surplus  earth  which 
accumulates  in  the  course  of  a  street 
improvement.'  It  is  not  disclosed  that 
there  was  any  in  fact  growing  out  of 
the  improvement  involved  in  the  pres- 
ent case,  nor  that  the  contractors  ap- 
propriated any  earth  belonging  to  the 
appellee,  or  any  other  person.  If  it 
did  so  appear,  the  fact  would  not  viti- 
ate the  contract  so  as  to  exonerate  the 
appellee  from  paying  for  the  benefit 
of  a  completed  improvement,  which 
presumab^  enhanced  the  value  of  his 
property  to  an  amount  equal  to  the 
sum  assessed  against  it.  The  provi- 
sion in  the  ordinance  in  reference  to 
the  disposition  of  the  surplus  earth 
relates  to  a  matter  which  arose  prior 
to  the  making  of  the  contract,  and  by 
the  very  terms  of  the  statute 'is  no 
Icnger  a  subject  of  inquiry.  .  .  . 
Where  a  common  council,  by  taking 
all  the  necessary  preliminary  steps, 
acquires  jurisdiction  and  makes  a  con- 
tract for  street  improvements,  a  par- 
ty benefited  will  not  be  permitted  to 
stand  by  until  the  work  is  completed, 
and  then  claim  exoneration  when  the 
contractor  seeks  to  obtain  pay  for  his 
work.** 
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On  the  other  hand,  it  has  been  held 
in  some  cases  that  failure  to  object 
bdfore  the  completion  of  the  work  does 
not  estop  a  property  owner  from  ob- 
jecting to  an  assessment  on  the  ground 
that  there  was  a  defect  in  the  contents 
or  enactment  of  the  ordinance. 

Thus,  it  has  been  held  that  the  fact 
that  a  property  owner  stood  by  in  si- 
lence and  took  no  steps  to  interfere 
with  the  progress  of  the  work,  al- 
though he  was  cognizant  of  a  juris- 
dictional defect,  did  not  estop  him 
from  asserting,  in  a  proceeding  in 
equity  to  cancel  certain  tax  bills,  that 
the  ordinance  under  which  the  im- 
provement was  made  was  void,  in  that 
it  failed  to  receive  the  votes  of  two 
thirds  of  the  members  of  the  council, 
the  number  requisite  to  its  passage 
under  the  statute.  Cox  v.  Mignery 
(1907)  126  Mo.  App.  669,  106  S.  W. 
675,  wherein  the  court  said:  "Plain- 
tiff was  quite  active  in  opposing  the 
passage  of  the  ordinance  which  pro- 
vided for  the  doing  of  the  work.  He 
was  present  when  the  ordinance  was 
passed,  and,  if  it  is  invalid  because 
of  the  jurisdictional  defect  in  its  pas- 
sage claimed  by  plaintiff,  he  knew  of 
that  defect,  but  refrained  from  tak- 
ing any  steps  in  court  to  prevent  the 
doing  of  the  work,  and  did  not  bring 
the  present  action  until  after  the  im- 
provement had  been  completed  and  his 
property  had  received  its  share  of  ben- 
efit therefrom.  Defendants  argue 
from  this  fact  that  plaintiff  has  no 
standing  in  a  court  of  equity,  since  he 
will  not  be  permitted  to  preserve  si- 
lence while  hia  property  is  being  bene- 
fited under  an  ordinance  which  he 
knows  to  be  invalid,  and  then  to  bring 
forth  the  invalidity  as  a  ground  for 
the  cancelation  of  the  assessment  lev- 
ied against  his  property.  Respectable 
authority  may  be  found,  sustaining 
the  principle  invoked,  even  in  cases 
where  the  defect  is  more  than  a  mere 
irregularity,  but  in  this  state  it  has 
been  held  on  several  occasions  that 
the  principle  does  not  apply  where  the 
work  is  being  done  under  a  void  ordi- 
nance, i.  e.,  one  passed  without  due 
observance  of  all  the  precedent  condi- 
tions required  by  statute.  The  per- 
sons whose  property  is  to  be  assessed 


to  pay  for  the  proposed  improvement 
have  no  more  control  over  the  streets 
than  any  other  persons,  nor  can  it  be 
said  that  the  contractor  is  induced  by 
their  nonaction  to  proceed  with  ttie 
work,  and  there  is  no  reason  for  re- 
quiring them  to  invoke  the  interposi- 
tion of  the  courts  before  the  work  is 
done  in  order  to  escape  a  liability 
which  has  no  foundation  in  law." 

Where  an  ordinance  is  void  because 
of  including  in  one  contract  the  con- 
struction and  maintenance  of  pave- 
ment, in  violation  of  the  provisions  of 
the  city  charter,  a  property  owner  is 
not  estopped  from  objecting  to  the  as- 
sessment because  of  his  silence  dar- 
ing the  progress  of  the  work,  having 
in  the  beginning  filed  a  remonstrance. 
Verdin  v.  St.  Louis  (1895)  131  Mo.  26, 
33  S.  W.  480,  36  S.  W,  52.  See  to  the 
same  effect,  Perkinson  v.  Hoolan 
(1904)  182  Mo.  189,  81  S.  W.  407. 

Where  a  statute  provides  that  evor 
ordinance  for  improvement  work  shall 
contain  a  specific  appropriation  from 
the  proper  fund,  based  on  an  estimate 
of  cost  to  be  indorsed  by  the  engineer 
on  the  ordinance,  and  this  latter  re- 
quirement is  not  complied  with  in 
making  a  paving  improvement,  a  prop- 
erty owner,  knowing  of  the  improve- 
ment and  demanding  that  it  be  done 
over  in  accordance  with  the  contract, 
which  is  done,  is  not  thereby  estopped 
from  objecting  to  the  assessment. 
Perkinson  v.  McGrath  (1880)  9  Ho. 
App.  26,  wherein  the  court  said :  '*The 
contractor,  in  doing  the  work,  relies 
upon  his  contract  with  the  city,  the 
validity  of  which  depends  upon  the 
validity  of  the  ordinance.  As  we  have 
already  more  than  once  said,  it  is  the 
duty  of  the  contractor  to  see  that  he 
has  a  valid  contract,  otherwise  he 
undertakes  the  work  at  his  own  risk. 
The  owner  of  the  property  is  under  no 
obligation  to  examine  whether  all  the 
formalities  of  law  have  been  complied 
with  in  letting  out  the  work;  and 
where  he  saw  a  man  making  improve- 
ments, or  what  are  called  improve- 
ments, on  his  land,  without  his  direc- 
tion or  consent,  under  color  of  a  valid 
contract  with  the  city,  which  has  pow- 
er to  make  such  a  contract  and  to  di- 
rect the  work  to  be  done,  he  had  nia- 


DigitizGd  by 


ANNO.— ASSESSMENT  FOR  IMPROVEMENT— WAIVER.  777 


doubtedly  tlie  right  to  auggeai  to  the 
city  authorities  that  the  work  should 
b«  done  according  to  the  terms  which 
the  cit;y  had  assumed  to  impose  upon 
the  contractor.  In  the  absence  of  evi- 
dence that  the  property  holder  had 
actual  notice  of  the  isTaiidity  of  the 
contract  under  which  the  work  was 
being  done,  there  is  nothing  in  the 
fact  that  he  insists  upon  the  work  be- 
ing done  according  to  the  letter  of  the 
contract  that  tends  to  show  fraud. 
This  may  be  looked  upon  as  an  attempt 
on  his  part  to  make  the  best  of  a  bad 
I>usine8s,  but  is  certainly  no  declara- 
tion that  he  waives  all  defenses  to  an . 
action  on  the  special  tax  bill,  or  that 
he  accepts  or  will  pay  for  the  work." 

Likewise,  where  an  assessment  was 
resisted  on  the  ground  that  neither  the 
paving  ordinance  nor  the  assessment 
ordinance  was  certified  and  presented 
to  the  mayor,  as  required  by  statute, 
it  was  held  that  a  property  owner  was 
not  estopped  to  restrain  collection  by 
the  fact  that  the  work  was  completed 
without  objection.  Hall  v.  Macon 
a918)  147  Ga.  704,  95  S.  E.  248. 
wherein  the  court  said :  "A  valid 
municipal  ordinance  is  the  foundation 
of  its  jurisdiction.  The  charter  con- 
fers the  power  to  acquire  jurisdiction 
to  pave  its  streets,  but  jurisdiction,  in 
the  proper  sense  of  the  term,  is  not 
vested  in  the  mayor  and  council  by  the 
provisions  of  the  charter  itself.  The 
charter  is  not  and  was  not  intended  to 
be  self-operating.  Where  necessary 
jurisdiction  exists,  or  is  acquired,  an 
owner  of  abutting  property  benefited 
by  the  improvement  of  the  street,  who 
has  knowledge  of  the  improvement 
and  of  the  charter  provisions  under 
which  it  was  made,  will  not,  after  the 
completion  of  Uie  improvement,  be 
heard  to  object  for  the  first  time  to  the 
levy  of  an  assessment  upon  his  prop- 
erty. ...  If  jurisdiction  had  been 
acquired,  the  doctrine  of  estoppel 
would  apply  with  full  force  to  the  ad- 
mitted failure  of  the  mayor  and  coun- 
cil to  ciunply  with  the  requirements  of 
certain  general  ordinances.  The  ordi- 
nance of  January  II,  1916,  was  illegal 
and  void.  *A11  that  was  done  under  it 
was  wiUiout  authority  of  law,  and  no 
asaassment  upon  adjacent  property  on 


account  of  the*  paving  of  the  street  is 
collectable." 

Property  owners  are  not  estopped  to 
contest  the  validity  of  a  tax  bill  for 
a  paving  improvement  because  they 
stand  by  without  objection  and  see 
the  work  done,  where  the  ordinance  is 
void,  in  that  remonstrances  to  the 
proposed  improvement  sufficient  to  de- 
feat its  passage  had  been  filed  with 
the  city  council.  Hoover  v.  Newton 
(1917)  —  Mo.  App.  — ,  198  S.  W.  89S. 

So,  where  a  statute  provides  that 
"when  the  council  shall  deem  it  neces- 
sary to  .  .  :  macadamize  .  .  .  any 
street  or  part  thereof  within  the  limits 
of  the  city,  for  which  a  special  tax  is 
to  be  levied  .  .  .  the  council  shall, 
by  resolution,  declare  such  work  or 
improvements  necessary  to  be  done, 
and  cause  such  resolution  to  be  pub- 
lished in  the  newspaper  doing  the  city 
printing  for  two  consecutive  weeks, 
and  if  a  majority  of  the  resident  own- 
ers of  the  property  liable  to  taxation 
therefor  shall  rot,  within  ten  days 
thereafter,  file  with  the  clerk  of  said 
city  their  protest  against  such  im- 
provements, then  the  council  shall 
have  power  to  cause  such  improve- 
ments to  be  made  and  to  contract 
therefor  and  to  levy  the  tax  as  here- 
in provided,"  and  it  appears  that  an  or- 
dinance was  passed  for  a  street  im- 
provement in  the  face  of  a  written  re- 
monstrance signed  by  a  majority  of 
the  resident  owners  of  property  front- 
ing on  the  street  improved,  an  owner 
is  not  estopped  by  his  silence  from  ob- 
jecting thereafter  to  an  assessment  on 
these  grounds.  Forbis  v.  Bradbury 
(1894)  68  Hok  App.  506,  wherein  the 
court  said:  "In  the  presence  of  such 
an  objection,  timely  made  as  the  stat- 
ute provides,  the  city  council  loses  its 
power  to  prosecute  the  work.  .  .  . 
To  permit  such  schemes  to  succeed 
would  be  a  fraud  on  the  law  and  the 
rights  of  the  real  owners.  It  seems 
too,  without  question,  that  before  de- 
fendants undertook  the  work  of  grad- 
ing and  macadamizing  the  street  they 
were  informed  of  the  fraud  practised 
on  the  protesting  owners,  and  were 
warned  of  this  vice  in  the  tax  bills 
to  be  issued,  and  that  plaintiff  would 
contest  the  right  to  recover  ther^. 
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The  plaintiff,  then,  is  not  estopped  as 
to  the  defendants,  since  he  never  ac- 

auiesced  In  or  silently  consented  to 
lie  improvement." 

S.  Conforwittf/  of  prooggJtmw  to  statuls 
or  •rMmmoa. 

•  •  ^ai]  JVieokaiwtton  o/  ii«oe0*fi|r '  or '<«Cef»-' 

lion* 

Where  it  appears  that  jurisdiction 
has  not  been  obtained  by  a  city  to 
make  a  street  improvement  at  the  ex- 
pense of  abutting  property,  by  reason 
of  the  failure  to  pass  a  resolution  of 
intention  as  required  by  tiie  charter, 
failure  to  object  before  the  comple- 
tion of  the  work  will  not  estop  an 
owner  to  object  to  the  assesnment. 
Hall  V.  Macon  (1917)  %A1  Ga.  704,  95 
S.  E.  248;  Buckley  v.  Tatfoma  (1894) 
9  Wash.  253,  37  Pac  441.  See  to  the 
same  effect,  Buckley  v.  Tacoma  (1894) 
9  Wash.  269,  37  Pac,  446;  Kline  v.  Ta- 
coma (1896)  11  Wa^  193,  89  Pac 
453. 

So,  a  resolution  of  intention  which 
does  not  mention  the  streets  to  be 
drained  by  a  sewer,  or  describe  or  de- 
termine what  lots  or  land  wiU  be  bene- 
fited thereby,  or  give  the  names  of 
abutting  property  owners,  renders  all 
subsequent  proceedings  void,  and  an 
objection  to  an  assessment  on  this 
ground  is  not  waived  because  the  prop- 
erty owners  know  of  the  progress  of 
the  work  and  make  no  objection.  Mul- 
ligan V.  McGregor  (1915)  165  Ky.  222, 
176  S.  W.  1129.  wherein  the  court  said: 
'*It  is,  of  course,  manifest  that  prop- 
erty owners  are  deeply  concerned  in 
ordinances  and  resolutions  that  im- 
pose  burdens  on  their  property,  and 
they  have  a  right  to  know  what  the 
city  council  is  doing  or  intends  to  do 
in  respect  to  special  assessments,  so 
that  they  may  be  in  a  position  to  take 
such  action  as  circumstances  and  con- 
ditions may  dictate.  .  .  .  That  this 
provision  in  the  statute  is  a  material 
as  well  as  an  important  one  can 
scarcely  be  questioned,  and  to  carry 
out  what  we  conceive  to  be  the  pur- 
pose of  the  law,  we  think  this  feature 
of  the  statute  should  be  treated  as 
mandatory;  or,  in  other  words,  as  a 
jurisdictional  declaration,  indispens- 
able to  the  validity  of  any  construc- 


tion plan.  .  .  .  The  argument  is 
further  made  on  behalf  of  the  eity  that 
^e  property  owners  knew  this  !nh 
provement  was  being  made,  and,  not 
having  raised  any  objection  during  the 
progress  of  the  work,  they  are  now 
estopped  to  question  the  validity  of 
the  proceeding  after  the  work  has 
been  completed  and  accepted.  But  the 
defect  in  this  proceeding  being  a  ju- 
risdictional one,  the  doctrine  of  es- 
toppel can  have  no  application.  The 
property  owner  need  not  take  any  no- 
tice of  an  improvement  that  is  made 
without  authority.  He  is  not  to  be  de- 
nied the  right  to  question  the  assess- 
ment of  his  property  when  it  is  sought 
to  be  subjected  to  the  payment  of  a 
void  tax." 

But  in  Eerker  v.  Boeher  (1908)  80 
Okla.  729,  96  Pac.  981,  wherein  it  was 
contended  that  no  ordinance  was 
passed  for  a  paving  improvement,  fol- 
lowing the  resolution  of  intention,  it 
was  said  in  the  official  syllabus : 
"Abutting  property  owners,  with 
knowledge  that  .  .  .  paving  is  be- 
ing done  with  the  intention  of  levying 
a  special  tax  upon  them  for  payment 
of  the  same,  and  permitting  such  im- 
provement to  be  done  without  objec- 
tion to  the  council,  and  knowingly  re- 
ceiving the  benefits,  when  afterwards 
they  seek  relief  in  equity  to  escape 
payment  therefor,  will  be  deemed  to 
have  ratified  the  same,  and  estopped 
from  setting  up  any  irregularity,  ex- 
cept when  it  goes  to  the  extent  of  ju- 
risdiction." See  to  the  same  effect. 
Weaver  v.  Ghickasha  (1912)  86  Okla. 
226, 128  Pac.  805. 

And  in  Pennsylvania  Co.  Cole 
(1904)  182  Fed.  668,  wherein  it  ap- 
peared that  property  assessed  for  the 
construction  of  a  sewer  was  700  feet 
distant  therefrom,  and  the  owner  had 
no  notice  of  the  intention  to  make  an 
assessment  until  after  the  compietion 
of  the  work,  it  was  held  that  he  was 
not  estopped,  in  a  suit  to  restrain  the 
collection  of  the  assessment,  from  as- 
serting that  the  common  council  did 
not,  before  passing  the  resolution  or- 
dering the  sewer  to  be  constructed, 
pass  a  resolution  declaring  the  neces- 
sity therefor,  and  give  notice  of  a  time 
and  place  to  be  heard  on  that  question. 
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no  action  will  lie  to  enjoin  the 
c<riIection  of  an  assessment  for  build- 
ing a  sewer,  on  tiie  ground  that  the 
eify  council  did  not  pass  a  resolution 
declaring  it  necMsary  for  the  board 
public  works  to  have  plans  prepared 
where  the  owner  has  stood  by  and 
made  no  objection  to  the  assessment 
until  the  completion  of  the  woric.  The 
defect  is  not  a  fatal  one,  and  will  not 
invalidate  the  assessment.  Blanchard 
T.  Columbus  (1896)  8  Ohio  S.  &  C.  P. 
Dec.  676. 

Similarly,  a  plaintiff,  who  has,  with- 
oat  objeetiott,  seen  a  sewer  completed, 
cannot  claim  exemption  from  an  as- 
sessment therefor  in  a  suit  to  enjoin 
collection,  on  the  ground  that  there  is 
an  existing  sewer.  Wilson  v.  Cincin- 
nati (1897)  7  Ohio  S.  &  C.  P.  Dec.  242. 

And,  where  a  lot  owner,  with  full 
notice  from  the  city  of  an  intended 
grading  improvement,  stands  by  and 
without  objection  permits  the  im- 
provement to  be  made,  he  will  not  aft- 
erward be  heard  to  say  that  the  coun- 
cil ordering  it  to  be  made  acted 
arbitrarily  and  illegally.  Starling  v. 
HopkinsTille  (1890)  12  Ky.  L.  Rep. 
658. 

Where  no  protest  was  filed  against 
a  proposed  street  improvement,  nor 
any  action  taken  until  more  than  Ave 
years  after  the  expiration  of  the  period 
of  limitation  provided  by  statute,  a 
property  owner  is  estopped  from  ob- 
jecting that  the  resolution  of  inten- 
tion was  passed  prematurely.  Bickel 
V.  Wamer-Qulnlan  Asphalt  Co.  (1918) 
—  Okla.  — ,  174  Pac.  537. 

So,  it  has  been  held  that  where  the 
ci^  council  passes  two  separate  reso- 
lutions of  intention  of  paving  differ- 
ent parts  of  the  same  street,  which 
are  invalid  because  of  the  insufilciency 
of  the  published  notice,  and  later  pass- 
es a  resolution  for  the  improvement 
of  the  entire  street,  a  property  owner 
cannot  use  the  invalid  resolutions  as 
a  basis  of  contesting  the  assessment, 
when  the  woA  is  actually  done  and 
the  assessment  made  witiiout  protest, 
and  he  is  chargeable  with  laches  in 
waiting  six  years  before  protesting  or 
attempting  to  defeat  the  assessment. 
Colby  V.  Medford  (1917)  85  Or.  486. 
167  Pac  487. 


In  like  manner,  an  objection  to  gf^. 
assessment,  in  that  no  notice  of  the 
resolution  of  intention  was  served, 
the  property  holder,  is  waived,  ■what^i 
after  receiving  actuiU  notice  by  rfuaon 
of  the  delivery  to  her  of  a:  notic?  for 
her  husband,  she  protests  to  the  con- 
tractor against  the  construction  of  the 
sidewalk,  bat  takes  no  action  to  stop 
the  work  and  makes  no  further  objec- 
tion until  it  is  completed.  Wey  v.  Ho- 
bart  (1917)  —  Okla.  — ,  168  Pac.  438. 
It  was  said  by  the  court,  in  an  official 
syllabus:  "It  is  the  duty  of  the  prop- 
erty owner,  upon  discovering  that  ta- 
bor and  money  are  about  to  be  expend- 
ed in  the  actual  construction  of  a  pub- 
lic work  which  would  tend  to  benefit 
his  property,  to  promptly  take  action, 
by  injunction  or  otherwise,  against 
the  proceedings  providing  for  such  im- 
provements, if  in  his  judgment  said 
proceedings  are  irregular,  and  he  can- 
not stand  by  without  availing  himself 
of  this  opportunity  while  the  public 
work  is  in  progress,  and  when  the 
work  is  completed,  and  he  is  called  to 
pay  his  respective  assessments  for  the 
benefits  received,  then  invoke  relief 
by  injunction  in  a  court  of  equity." 

^b;  BsUmate  of  cost. 

The  majority  of  the  cases  hold  that 
the  failure  to  have  a  preliminary  esti- 
mate of  the  cost,  as  is  often  required 
by  the  charter  or  a  statute,  or  a  defect 
or  omission  in  the  estimate  made,  may 
not  be  objected  to  by  a  property  owner 
who  stands  by  in  silence  until  the  com- 
pletion of  a  street  improvement. 

Thus,  one  who  makes  no  objection 
while  work  on  a  street  improvement  is 
in  progress  is  estopped  from  denying 
the  validity  of  an  assessment  on  the 
ground  that  the  estimate,  plans,  and 
specifications  for  the  work,  which  the 
charter  requires  to  be  filed,  are  insufil- 
cient.  Wingate  v.  Astoria  (1901)  39 
Or.  608,  65  Pac.  982,  wherein  the  court 
said:  "It  is  the  settled  law  of  this 
state,  supported  by  the  weight  of  au- 
thority, that  where  the  municipal  au- 
thoritSea  have  jurisdiction  to  improve 
a  street,  a  property  owner,  who,  ivitb 
knowledge  of  such  improvement, 
makes  no  objection  until  after  th^ 
work  has  been  completed,  cannot  en- 
join the  collection  of  the  assessment 
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on  ffae  ground'  that  the  proceedings 
have  not  been  regular." 

So,  an  objection  to  the  engineer's  es- 
timate of  the  cost  of  a  sewer,  on  the 
ground  that  it  does  not  contain  a!!  the 
various  data  enumerated  in  the  stat- 
ute, is  a  mere  irregularity  which  a 
property  owner  is  estopped  from  as- 
serting, where  he  stands  by  and  ac- 
cepts the  benefits  of  the  work.  New 
Albany  Gaslight  &  Coke  Co.  v.  Grumbo 
(1894)  10  Ind.  App.  360,  37  N.  E, 
1062. 

In  Gratz  v.  Kir'.twood  (1916)  —  Mo. 
App.  — ,  183  S.  W.  1071,  in  refusing  to 
entertain  an  objection  that  the  esti- 
mate of  cost  of  a  street  improvement 
was  made  up  by  an  engineer  not  in  the 
employ  of  the  city,  the  city  employing 
none  at  the  time,  and  was  signed  by 
him  and  handed  to  the  mayor,  who 
erased  the  signature  and  placed  his 
own  on  the  estimate,  the  court  said: 
"There  is  nothing  whatever  in  this 
rase  to  show  that  the  appellant  here, 
with  full  knowledge  of  all  these  mat- 
ters of  which  he  now  complains,  ever 
made  any  complaint;  on  the  contrary, 
he  stood  by  and  allowed  this  improve- 
ment to  be  made  without  protest,  ob- 
jection, or  suggestion  against  the  va- 
lidity of  the  ordinance  or  contract  in 
any  way  whatever.  It  will  not  do, 
after  receiving  the  fruits  of  the  work, 
to  permit  him  to  turn  around  and  con- 
test payment  for  it  on  naked  and  un- 
substantial technicalities." 

So,  it  has  been  held  that  after  the 
completion  of  a  paving  improvement, 
property  owners  could  not  object  to 
the  assessment  of  benefits  against 
their  property  because  the  estimate  of 
coats  was  not  made  by  the  city  engi- 
neer, who  was  admitted  incompetent, 
but  by  one  employed  to  make  a  proper 
estimate.  Diederich  v.  Red  Cloud 
(1919)  ~  Neb.  — ,  173  N.  W.  698. 

In  Elkhart  v.  Wickwire  (1889)  121 
Ind.  331,  22  N.  E.  842,  it  was  held  that 
where  property  owners  knew  that  a 
.<iewer  was  being  constructed,  and  that 
it  was  completed  aiid  paid  for  by  the 
city,  they  were  estopped  from  raising 
the  question  that,  after  the  passage 
of  the  ordinance  and  before  the  com- 
mencement of  the  work,  an  estimate  of 
its  cost  had  not  been  obtained. 


'  That  no  estlihate-  of  the  coat  of  a 
sewer  Improvement  is  made  and  filed 
with  the  cil7  engineer  after  it  has  been 
constructed,  so  as  to  ascertain  the  pro- 
portion of  the  cost  with  which  an  own- 
er's property  is  chargeable,  is  an  ob- 
jection which  cannot  be  raised  where 
the  owner  has  full  knowledge  of  the 
work  and  makes  no  complaint.  Walsh 
V.  First  Nat.  Bank  (1909)  189  Mo. 
App.  641,  123  S.  W.  1001. 

Where  jurisdiction  is  obtained  by 
a  city  council  by  resolution  properly 
passed  and  notice  duly  posted,  an  ex- 
cess over  the  cost  of  a  street  improve- 
ment as  estimated  by  the  city  engineer 
is  an  irregularity  which  is  waived  by 
a  proper^  owner  who,  without  objec- 
tion, permits  the  improvement  to  be 
completed  to  his  benefit,  and  then  ob- 
jects to  the  amount  of  the  assessment. 
Branting  v.  Salt  Lake  City  (1916)  47 
Utah,  296,  153  Pac.  995.  In  that  case 
the  court,  discussing  the  statutes  of 
the  several  states  as  to  the  estimate  of 
costs,  and  the  question  whether  an  ex- 
cess over  snch  estimate  was  an  error 
going  to  the  jurisdiction,  said:  "While 
it  is  true  that  our  statute  requires  an 
estimate  of  the  cost  of  the  contem- 
plated improvement  to  be  published, 
yet  the  purpose  and  effect  of  such  esti- 
mate are  quite  different  under  differ- 
ent statutes.  With  the  assistance  of 
the  briefs  and  arguments  of  counsel 
on  both  sides,  we  have  been  enabled  to 
go  into  the  question  presented  for  de- 
termination somewhat  fully.  In  do- 
ing that  we  have  discovered  that  the 
statutes  empowering  municipalities  to 
assess  abutting  property  for  the  pur- 
pose of  paying  the^cost  of  public  im- 
provements, to  the  extent  of  the  bene- 
fits that  such  property  derives  from 
such  improvements,  are  of  three 
kinds:  (1)  Those  like  the  statute  of 
Illinois,  where  the  only  public  hear- 
ing respecting  the  justness,  validity, 
and  equality  of  the  proposed  assess- 
ment and  tax  is  itself  provided  for  in 
the  notice  in  which  the  estimate  is 
contained;  (2)  those  where  the  mu- 
nicipalitifes  are  prohibited  from  en- 
teritig  into  a  contract  to  con.struct  the 
proposed  improvement  for  any  amount 
in  excess  of  the  published  estimate; 
and  (3)  our  own  statute.   Since  the 
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only  hcarin^fs  that  are  given  to  the 
taxpayers  under  the  Illinois  statute 
«re  iMsed  upon  the  notice  containiuff 
the  published  estimate,  nhich  must  be 
carefully  itemized,  and  since  the  as- 
.cessment  is  likewise  based  upon  the 
estimate  as  published,  it  is  not  diffi- 
cult to  understand  why  the  supreme 
court  of  Illinois  arrived  at  the  conclu- 
sion that  the  itemized  estimate  re- 
quired under  the  Illinois  statute  was 
jurisdictional,  and  could  not  be  de- 
parted from.  Moreover,  in  view  that 
the  taxpayer,  under  the  Illinois  stat- 
ute, was  given  no  other  hearing  or  op- 
portunity to  assail  the  validity  of  the 
amount  of  the  assessment,  the  esti- 
mate as  published  was  of  the  utmost 
importance.  Such  publication,  there- 
fore, in  legal  effect,  constituted  the 
notice  and  hearing  which  every  prop- 
er^ owner  ia  entitled  to  under  the 
provisions  of  both  the  Federal  and 
state  Constitutions,  relating  to  the 
term  'due  process  of  law.'  What  is 
required  in  that  regard  is  very  clear- 
ly as  well  as  very  tersely  stated  in  5 
McQuillin,  Hun.  Corp.  §  2074,  in  the 
following  words:  'Before  special  as- 
."•essments  can  be  charged  upon  the 
property  of  private  persons,  the  own- 
ers must  be  given  notice  thereof,  with 
an  opportunity  to  be  heard  and  to  con* 
test,  if  desired,  the  validity  and  fair- 
■MSB  of  the  aaaessment.  and  failure  to 
give  such  notice,  it  is  usually  held, 
will  render  an  assessment  void,  wheth- 
er or  not  notice  is  expressly  required 
by  law.  A  statute  or  charter  provi- 
sion authorizing  special  assessments, 
which  fails  to  provide  for  notice  to 
property  owners  and  an  opportunity 
to  be  heard  at  some  stage  of  the  pro- 
ceedingg,  is  unconstitutional,  as  de-  - 
priving  persons  of  their  property 
without  "due  process  of  law."*  (Ital- 
ics ours.)  It  is  also  said  in  that  con- 
nection that,  if  the  statute  requires 
notice  of  intention  to  make  a  particu- 
lar improvement  to  be  published,  such 
a  notice  may  not  be  dispensed  witii. 
This  court  is  firmly  committed  to  the 
foregoing  doctrine.  See  Argyle  v. 
Johnson  (1911)  39  Utah,  SOO,  118  Pac. 
487;  Jones  v.  Foulger  (1914)  46  Utah, 
419, 160  Pac.  933.  In  the  flrpt  case  re- 
ferred to,  the  question  of  what  consti- 


tutes sufficient  notice  and  opportunity 
to  be  heard  under  the  due-process-of- 
law  doctrine  is  discussed,  and  some 
of  the  leading  cases,  both  state  and 
Federal,  are  there  cited.  It  is  import- 
ant not  to  become  confused  with  re- 
gard to  just  what  is  required  in  order 
to  constitute,  or  rather,  to  .meet,  the 
requirement  of  'due  process  of  law.' 
A  careful  reading  of  the  terse  yet 
comprehensive  statement  we  have 
copied  from  McQuillin,  supra,  makes 
the  matter  quite  clear.  The  essen- 
tial requirement  is  that  property 
owners  must  be  given  notice  and  an 
opportunity  to  be  heard  and  to  test 
the  validity  and  fairness  of  the  assess- 
ment. Now,  under  the  Illinois  stat- 
ute, no  opportunity  was  given  except 
by  the  notice  in  which  the  itemized 
estimate  of  the  cost  of  the  proposed 
improvement  was  published.  What  ii* 
more  important  still  is  that  the  as- 
sessment subsequently  made  was  en- 
tirely based  upon  the  estimated  cost 
as  published.  Not  so  under  our  stat- 
ute. As  we  have  already  pointed  eut, 
appellant,  by  §  205,  supra,  was  re- 
quired to,  .and  it  is  conceded  that  it 
did,  publish  notice  to  the  property 
owners  who  were  affected,  before  mak- 
ing the  assessment  and  before  levying 
the  tax.  In  that  notice  the  amount  of 
the  proposed  tax  was  given,  and  a 
time  and  a  place  for  a  bearing  were 
fixed,  so  that  any  taxpayer  who  felt 
himself  aggrieved  by  the  tax  as  pro- 
posed was  given  an  opportunity  to  as- 
sail the  validity,  as  well  as  the  fair- 
ness or  equality,  of  the  assessment 
and  tax.  The  notice  required  by  that 
section,  which  it  is  conceded  was  giv- 
en, was,  under  all  the  authcrities,  in 
and  of  itself  sufficient  to  meet  the  re- 
<]uirement  of  'due  process  of  law.' " 

On  the  other  hand,  it  has  been  held 
that  the  failure  to  file  a  diagram  and 
estimate  of  the  cost  of  a  street  im- 
provement after  a  survey  by  the  city 
engineer,  as  required  by  the  charter, 
being  a  fatal  defect,  the  city  lacks  ju- 
risdiction to  proceed,  and  a  property 
owner  is  not  estopped  from  objecting 
to  an  assessment  after  the  completion 
of  the  work.  Buckley  v.  Taeoma 
(1894)  9  Wash.  258,  87  Pac,  441.  See 
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to  the  same  e£Fect,  Buckley  v.  Tacoma 
(18»4)  9  Waah.  269,  $7  Pac,  446. 
'  Likewiae,  it  has  been  held  that 
when  an  aaaesament  for  a  street  im- 
I^rovement  is  void  because  the  re- 
qairements  of  the  city  charter  as  to 
the  engineer's  estimate  of  costs  have 
net  been  complied  with,  an  abuttin^r 
owner  who  stands  by  in  silence  is  net 
estopped  from  enjoining  the  collection 
of  the  assessment.  Kerr  v.  Coraicana 
(1896)  —  Tex.  Civ.  App.  35  S.  W. 
694,  wherein  the  court  said:  "It  is 
also  contended  by  appellee  that  ap- 
pellants are  estopped  from  denying 
liability,  because  their  property  was 
benefited  by  the  improven^ent,  and  be- 
cause, knowing  the  work  was  being 
prosecutedf  they  should  have  taken  ac- 
tion to  have  prevented  it,  and  not  wait- 
ed un^il  the  work  was  completed.  The 
evidence  shows  that  some  of  the  ap- 
pellafits  protested  against  the  work 
b^ing  done,  but,  aside  from  this,  we  do 
npt  ,ihijn^  tl)e  principle  of  estoppel  ap-^ 
tilie^  in  .such  a  case.  The  city  coun- 
cil i\ad  exclusive  control  over  the 
sti*^et,  and  the  power  to  make  the  im- 
pr<&yetnent.  It  had  the  power  to  bur- 
^.eir  the  abutting  property  with  its 
I^opbrtibnate  part  of  the  expense  for 
the  improvement.  The  appellants 
Werli  authorized  in  presuming  that  the 
council  was  properly  exercising  its 
authority  in  the  premises,  and  were 
not  called  upon  to  take  any  action  to 
prevent.,  the  improvement,  as  they 
conld.-.not  legally  have  done  so.  The 
CQjtQdiL  having  failed  ta  properly  levy, 
a.taix^.  the  appellants  cannot  be  sub- 
jected to  the  payment  of  any  part  of 
the  expepse."  = .  - 
Similarly,  an  objection  that  no  map 
ia  street  to  be  paved  is  prepared  by 
t^^'jfity  engineer  and  presented  %o  or 
■apprbvecl  by  council  before  the  com- 
ineji^^'^nt  of  the  work  is  not  lost  by 
fail'ufe  tQ  raise  {t  until  after  the  com- 
pletion of  tlie  work,'  Such  an  objec- 
tion "goes  to'  the  jurisdiction,  and  the 
•  oihissiori  renders  the  proceeding  void 
iib' initio.  Halt  v.  Micbn  (1917)  147 
794,;9fS.  ]B.  248,  ■  j  ; 

'All'  4fbJection  to  an  assessment  for 
*  >Mreet  improvement  on  the  ground 
of 'tiie'  disqualification  of  ati  aCsaessor, 


because  of  interest,  is  not  jurisdic- 
tional, and  may  be  waived  by  failure 
to  raise  ttie  question  until  after  tte 
completion  of  the  work.  Daly  v.  Gub- 
bins  (1907)  170  Ind.  106,  82  N.  E.  669, 
wherein  the  court  said :  "There  is  no 
statute  in  this  state  in  terms  disquali- 
fying or  prohibiting  a  member  of  the 
board  of  trustees  of  an  incorporated 
town  from  acting  in  matters  of  this 
character  on  account  of  interest,  and 
therefore  his  action  in  such  instances 
is,  at  most,  voidable  only,  and  objec- 
tions on  account  of  interest  must  be 
made  at  the  earliest  opportunity,  or 
they  will  be  deemed  waived.  .  .  . 
No  objection  because  of  interest  ap- 
pears  from  the  record  to  have  bees 
raised,  until  the  Uling  of  this  para- 
graph of  answer.  So  far  as  we  are  ad- 
vised, appellants  appear  to  have  stood 
by  with  full  knowleige  of  the  disquali* 
flcation  of  which  they  now  complain, 
and  suffered  the  work  to  go  on  and 
costs  to  accumulate  until  they  had 
reaped  the  full  benefit  of  the  improve- 
ment.  The  action  of  the  board  was 
not  void,  and  upon  the  facts  disclosed 
appellants  are  now  estopped  to  avail 
themselves  of  any  disqualification  on 
the  part  of  any  member  of  the  board 
of  trustees.** 

So,  where  property  owners  objected 
to  the  confirmation  of  the  report  of 
commissioners  In  condemnation  pro- 
ceedings for  widening  a  street,  be- 
cause a  commissioner  was  disqualiSed, 
in  that  he  had  actively  interested  him- 
self against  a  proposed  improvemeit 
and  used  his  influence  to  induce  the 
mayor  to  veto  the  ordinance,  it  «u 
held  that  such  an  objection  should 
have  been  .made  early  in  the  sessions 
of  the  cqmmissifuiers,  and  .by  waitinK  \ 
until  they  had  sees  the  result  of  tiie  ; 
commissioners' .judgment,  the  proper- 
ty ownfflps  waived  the  right  to  objut.  i 
St.  Louis  V.  Brown  (1900)  166  Ho. 
545,  56  S.  W.  298. 

Laches  on  the  part  of  a  property 
holder  will  prevent  him  from  making 
an  objection  tO'  an  assessment  for  ; 
laying  out  a  street,  on  the  ground  that  : 
the  oath  taken  by  the  commissiimm  ' 
was  not  in  precise  accordance  withtto  ' 
provisioni^  ef '  tiie  ■  statute.  State  v.  ; 
Trenton  (187S)  66  N.  J.  U  49».- 
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SimiUrly*  an  objection  to  an  asseBS- 

ment  on  the  ground  that  the  report  of 
commisaionera  for  a  street  improve- 
znent  does  not  affirmatively  show  that 
they  were  taxpayers,  or  took  the  oath 
required  by  statute,  is  waived  by  a 
delay  of  two  years  in  urgin^r  it.  State, 
Bergen  County  Sav.  Bank,  Prosecutor, 
V.  Union  Twp.  (1882)  44  N.  J.  L.  &99. 

*  (d)  ifoitoe. 

Where  fiie  notice  of  an  intended 
street  improvement  so  far  fails  to 
comply  with  the  provisions  of  the  city 
charter  as  to  be  in  effect  no  notice,  it 
deprives  the  city  of  jurisdiction  to 
proceed,  and  a  property  owner  is  not 
estopped  to  deny  the  validity  of  an 
assessment,  though  he  makes  no  ob- 
jections until  the  work  is  completed. 
Buckley  v.  Tacoma  (1894)  9  Wash. 
253,  37  Pac.  441.  See  to  the  same  ef- 
feci  Buckley  v.  Tacoma  (1894)  9 
Wash.  269,  37  Pac.  446;  Barlow  v. 
Tacoma  (1895)  12  Wash.  32,  40  Pac. 
382. 

"It  is  the  right  of  a  landowner 
specially  affected  by  a  public  im- 
provement to  be  informed,  either  by 
actual  or  constructive  notice,  of  the 
time  and  place  appointed  for  the  meet- 
ing of  cooncil  to  consider  their  pro- 
posed action.  This  is  so  because  the 
act  ia  judicial  in  character;  it  being 
contrary  to  natural  justice  that  a  per- 
son should  be  bound  by  proceedings  of 
a  judicial  character  alfectin'g  his  per- 
son or  property,  without  having  an  op- 
pdrtunity  to  be  heard."  Groel  v.  New- 
aak  (1909)  78  N.  J.  L.  142,  73  Atl.  622, 
wherein  fjhe  court  held  that  an  ordi- 
nance, because  of  want  of  notice, 
either  actual  or  constructive,  was 
wholly  ineffective  as  the  basis  of  a 
sewer  assessment,  and  that  a  property 
owner  was  not  precluded  from  chal- 
lenging the  assessment  by -reason  trt 
the  fact  that  be  did'ndt  attempt  to  set 
aside  the  ordinance  until  ^after  an  as- 
sessment  bad  been  roade  .  under  it.  It 
appearing  that  he  was  led  to  believe 
that  the  general  - scheme  of  improve- 
ment ivas  to  be  made  at  public  ex- 
pense, and  that  no  assessment  would 
bo'levied  against  his  property. 

.So,  where  a  statute  prpvides  that  the 
common  council  shail)  gtve  notice  of  a 
proposed-  improy«|nent  pubHeatien 


for  at  least  two- weeks,  and  such  no- 
tice is  not  given,  an  owner,  on  peti- 
tion for  the  sale  of  his  proper^  to 
satisfy  an  assessment,  is  not  estopped 
from  raising  the  question.  Auditor 
General  v.  Calkins  (1904)  136  Mich.  1, 
98  N.  W.  742,  wherein  the  court  said: 
'"It  was  obligatory  upon  the  common 
c(hincil  to  give  the  notioe  requii^  as 
a  condition  precedent  to  further  ac- 
tion. The  notice  is  in  the  nature  of  a 
summons  to  bring  a  defendant  into 
court.  Its  object  is  to  summon  the  in- 
terested taxpayers  before  the  council, 
and  give  them  a  hearing.  The  notice 
must  give  the  time  required  by  the 
law,  or  else  the  coanci!  obtain  no  ju- 
risdiction, any  more  than  a  court 
would  obtain  jurisdiction  by  «  void 
service  of  process.  The  council,- in  the 
inception,  obtained  no  jurisdiction  on 
account  of  a  void  notice..  This  is  not 
a  case  where  a  court  of  equity  will 
leave  a  party  complainant  to  his  reme- 
dy at  law.  The  defendant  is  now  for 
the  first  time  brought  into-  court  and 
given  an  opportunity  to  contest  the 
validity  of  the  proceedings.  The  stat- 
ute gives  him  the  right  to  wait  until 
the  state  moves  to  foreclose  the  tax 
lien  upon  his  prop]e2<ty,  and  then  gives 
him  the  right  to  appear  and  mjake  any 
objections  which  were  fatal  to  the  pro- 
ceedings. .  He  .  cannot; .  therefore,  be 
charged  with  laches.^ 

In  Fox  v.  Middlesborough  Tpvjn  Co. 
(1894)  96  Ky.  262,^  S.  W.  776»  it  was 
said:  'The  lot  owner  upon  whom  this 
burden  is.attemptedjto  be  placed  must 
have  some  notice  ;0f  the,  intention  to 
charge  him,  aod;wh«i.  Rublicatioq  is 
required ;  in  a  ztewspaper :  f or  a  ^ed 
period  ,  of-  tim.e,  the  notice,  must  be 
given  in  that,modei  ,^d  the  memf^t 
that  he  has  witnessed  ^the  progress'  of 
the  work,  from  its  i  beginning  to  its 
completion,  cannpt  i  work  an  estoppel, 
but  .th^e  charter  in  I  this  respect  must 

be  complied  with."'   .  ■  • 

So,  where  the  notice-.of  ;a  ]>aving 
improven^ent  ia  .inauffieiejit  in  d^cfip- 
tion*  a  property '.holdero-"i»;  net  es- 
topped vfrom  feaioiniiog . tlfei.<«Iiettifln 
of  the  as3e9ai!eAnt:.b3r  resspti:oij9aving 
Tctaitedipntil  ithe  cAmsletioii::«f  the  im- 
■^yewenbr:  v  .^Jo^ws  FendUttti 
T(lS!iO)-):<Q6  Or.  .l«fo.  4Q:.-LJUA.CN^.;) 
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990,  133  Pac.  817,  134  Pac.  312,  Ann. 
Gas.  1915B,  454. 

Likewise,  a  property  owner  may  in- 
voke the  aid  of  equity  to  restrain  the 
sale  of  his  property  for  the  nonpay- 
ment of  a  street  assessment,  without 
tendering  the  amount  of  the  assess- 
ment; where  the  proceedings  are  void 
because  of  insufficiency  of  descriptfon 
in  the  published  notice  of  the  intended 
improvement ;  and  a  second  notice  will 
not  cure  the  defect.  Ladd  v.  Spencer 
(1892)  23  Or.  193,  31  Pac.  474,  where- 
in the  court  said:  "The  legal  issue 
of  the  notice  and  its  proper  publica- 
tion were  for  his  benefit  and  protec- 
tion,  and  were  the  means  by  which  the 
council  acquired  Jurisdiction  to  sub- 
ject his  property  to  the  burden  neces- 
sary to  defray  the  expense  of  making 
the  improvement.  This  was  not  such 
a  notice  as  the  charter  prescribed, 
nor  such  as  the  owner  of  property  ad- 
joining said  street  was  entitled  to, 
since  it  did  not  inform  him  of  the  char- 
acter, nor  could  he  from  it  estimate 
the  probable  cost,  of  the  proposed  im- 
provement. No  jurisdiction  to  levy  a 
."tpecial  assessment  could  possibly  be 
claimed  by  the  publication  of  such  a 
notice,  and  any  proceeding's  had  there- 
upon were  void.  .  .  .  The  streets 
of  a  city  having  been  dedicated  to  the 
public,  the  legislature,  as  the  trustees 
thereof,  may  delegate  the  power  to  im- 
prove them  to  a  municipal  corpora- 
tion, but  such  corporation  can  exercise 
the  delegated  power  only  in  the  man- 
ner indicated  in  the  act  conferring  it. 
'A  statute  delegating  power  to  charge 
the  property  of  individuals  with  the 
expense  of  local  improvements  must  be 
Ktrictly  pursued;  whatever  step  the 
legislature  has  prescribed  to  be  taken 
cannot  be  declared  by  the  courts  mere- 
ly directory  or  immaterial.*  Merritt 
V.  Portchester  (1877)  71  N.  Y.  809,  27 
Am.  Rep.  47.  'The  provisions  in  a  city 
charter  in  regard  to  the  steps  re- 
quired before  the  contracts  for  grad- 
ing are  let  are  conditions  precedent, 
and  every  requirement  must  be  strict- 
ly complied  with  before  there  can  be 
uny  liability  of  adjoining  lots  for  such 
work.'  Massing  v.  Ames  (1875)  87 
WiB.  645.  The  recorder  having  exer- 
cised the  full  measure  of  the  power 


delegated  hlm~in  issuing  and  publish-  >  ' 
ing  the  first  notice,  and  the  second  one 
having  been  issued  and  published 
without  the  request  or  direction  of  the 
council,  did  not  give  jurisdiction  to 
make  the  proposed  improvements,  and 
any  sales  of  property  based  upon  the 
second  notice  were  void.  It  is  urged 
by  appellants  that  in  equitable  pro- 
ceedings the  owner  of  property  bene- 
fited by  the  improvement  of  a  street  - 
adjoining  his  property  should  first 
tender  the  amount  of  the  benefits  be- 
fore he  can  be  heard  to  complain. 
Where  the  owner  has,  without  objec- 
tion, quietly  permitted  the  improve- 
ments to  be  made,  he  would  be  es- 
topped by  his  own  act.  It  is  in  cases 
of  equitable  estoppel,  only,  where  the 
owner  has  encouraged  the  improve- 
ments, that  he  would  be  obliged  to 
tender  the  amount  of  benefits  re- 
ceived. Hawthorne  v.  East  Portland 
(1886)  13  Or.  271,  10  Pac.  342.  But 
the  respondent  objected  by  written 
protest  at  the  inception  of  the  proceed- 
ings, and  he  thereby  challenged  the 
act  of  the  council  and  its  officers.  It 
cannot  be  said  that  he  encouraged  the 
improvement.  The  charter  made  no 
provision  that  before  a  person  could 
be  heard  in  an  equitable  proceeding 
he  must  tender  the  amount  of  benefits. 
If  an  owner  of  property  were  allowed 
to  do  this  as  a  condition  precedent, 
before  he  could  noaintain  a  suit,  it 
would  tend  to  do  away  with  every  ju- 
risdictional requirement  in  the  proper 
levy  of  special  assessments,  as  the 
council  of  a  city  could,  without  ob- 
serving the  requirements  of  a  charter, 
order  the  improvement  of  a  street  and 
compel  the  owner  of  the  property 
benefited  to  tender  the  amount  of  the 
benefits  before  he  could  enjoin  the  of- 
ficer from  executing  a  void  process. 
Every  special  municipal  assessment  is 
predicated  upon  the  theory  of  a  bene- 
fit resulting  to  the  property  in  con- 
sequence of  some  public  improvement 
made  in  the  immediate  vicinity.  It 
is,  therefore,  a  burden  upon  the  land 
benefited,  and  can  never  be  a  tax 
against  the  person  of  the  owner.  If  it 
were  a  tax  against  the  person,  levied 
to  support  the- government  of  a  state, 
county,  or  municipality,  there  then 
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miirht  be  some  good  reason  to  require 
.the  cwner  to  pay  the  tax  before  he 
could  receive  equity,  since  he  owed  the 
duty  of  bearing  his  proportion  of  such 
burdens;  but  in  the  levy  of  a  special 
assessment  upon  his  property,  made 
by  a  common  council  without  strictly 
observing  the  conditions  required  in 
the  charter,  in  the  absence  of  a  i3quest 
or  other  act  which  would  estop  him, 
he  is  not  obliged  to  make  a  tender  of 
the  benefits  before  he  can  invoke  the 
aid  of  equity."  See  to  the  same  effect, 
Dyer  v.  Bandon  (1913)  68  Or.  406.  136 
Pac.  652. 

Similarly,  where  a  statute  provides 
that  the  city  may  make  street  improve- 
ments if  the  property  owner,  on  de- 
mand, ^ils  to  do  so,  demand  and  no- 
tice of  a  proposed  improvement  are 
necessary  incidents  to  the  power  of 
the  city  to  act,  and  in  their  absence  a 
proper^  owner  is  not  estopped  by  his 
inaction  Qr  silence  from  contesting  the 
validity  of  the  assessment  after  the 
completion  of  the  work,  by  injunction 
to  restrain  the  sale  of  his  property. 
Brewster  v.  Newark  (1866)  11  N.  J. 
Eq.  114. 

The  attempted  confirmation  of  an 
assessment  without  giving  the  notice 
required  by  law  is  illegal  and  void, 
and  a  property  owner  is  not  estopped 
from  objecting  thereto  by  reason  of 
the  statute  providing  "that  after  thirty 
daya  have  elapsed  from  the  date  odf 
confirmation,  ...  no  certiorari 
may  be  allowed."  etc.  State.  Evans, 
Prosecutor,  v.  North  Bergen  (1877) 
39  N.  J.  L.  466.  The  court  said  that, 
the  confirmation  having  no  legal  ex- 
istence for  want  of  notice,  "it  follows 
that  the  prescribed  limitation  has  not 
yet  commenced  to  run." 

On  the  other  hand,  it  has  been  held 
that  one  who  knew  of  the  enactment 
of  an  ordinance  for  the  improvement 
of  a  street,  providing  for  the  collec- . 
tion  of  the  assessments  and  the  is- 
suing of  bonds  to  pay  for  the  improve- 
ment, interested  himself  in  the  sale 
of  the  bonds,  and  assisted  in  disposing 
of  them,  was  precluded  from  saying 
that  he  had  no  notice  of  the  proceed- 
ings before  the  common  council  for 
confirmation  of  the  assessment.  Eng- 
9  A.L.R.— 50. 


lish  V.  Arizona  (1909)  214  U.  a  359. 
G3  L.  ed.  1030,  29  Sup.  Ct.  Rep.  6S8. 

In  ruling,  on  an  objection  to  a  sewer 
assessment,  that  no  notice  was  given 
by  which  persons  desiring  to  bid  on 
the  construction  of  the  sewer  could  do 
so  intelligently,  the  court,  in  Walsh  v. 
First  Nat.  Bank  (1909)  139  Mo.  App. 
641,  128  S.  W.  1001,  said:  "The  de- 
fendant is  a  resident  property  owner 
of  the  city  of  Monett.  He  knew  the 
work  was  being  done,  and  stood  idly 
by  in  apparent  acquiescence  until  the 
work  was  completed  and  his  property 
had  received  the  b^ieflts  of  it,  and 
made  no  complaint,  and  he  should  not 
now  be  heard  to  complain  of  any  de- 
fect which  does  not  go  to  the  validity' 
of  the  tax  bills  themselves."  ■ 

Where  a  landowner  on  the  line  of 
a  sewer  connects  his  estate  by  a  drain 
with  the  sewer,  by  permisaion  of  the 
municipal  authorities,  he  is  estopped 
from  objecting  to  the  validity  of  hi.s 
assessment  for  want  of  a  previous  no- 
tice to  him  of  the  laying  out  of  the 
sewer.  Butler  v,  Worcester  (1878) 
112  Mass.  641. 

Failure  to  receive  notice  to  appear 
before  the  viewers  of  a  proposed  pav- 
ing improvement  will  not  be  permitted 
as  a  defense  to  an  action  for  the  re- 
covery of  an  aa&essment,  where  the 
owner  has  stood  by  and  received  the 
benefits  and  allowed  the  city  to  pay 
the  contractor  without  objection,  es- 
pecially where  there  is  no  allegation 
that  there  was  no  notice  of  the  propo- 
sition, and  an  opportunity  to  be  heard, 
previous  to  the  passage  of  the  ordi- 
nance. Witkes-Barre  v.  McDennott 
(1891)  6  Kulp  (Pa.)  345. 

In  Ardmore  v.  Appollos  (1917) — 
OUa.  — ,  162  Pac.  211,  In  disposing  of 
an  objection  to  an  assessment  for 
grading  and  paving  because  of  fail- 
ure to  give  notice  of  the  hearing  of 
the  report  of  the  appraisers  as  re- 
quired by  law,  the  court  said:  *'From 
the  view  we  take  of  this  case,  the  only 
question  that  we  need  consider  in  dis- 
posing of  the  same  is  the  laches  of  the 
plaintiffs.  It  appears  from  tiie  rec- 
ord that  plaintiffs  made  no  objections 
to  the  assessments  made  against  their 
respective  properties,  nor  did  lliey 
make  any  objections  to  the  eoiwirne- 
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tion  of  the  improvement  for  which  the 
assessments  were  made  during  its 
progress,  or  at  any  time  until  the  com- 
mencement of  this  action,  more  than 
five  years  after  the  levying  of  such 
assessments.  From  a  loug  line  of  de- 
cisions, it  has  become  the  settled  law 
of  this  Jurisdiction  that  where  a  prop- 
erty owner,  knowing  that  a  municipali- 
ty  is  about  to  make  or  is  making  im- 
provements for  the  payment  of  which 
his  property  will  be  assessed,,  sits  idly 
by  and  permits  such  improvement  to 
be  made,  and  receives  the  benefits 
thereof,  and  fails  to  appear  and  pro- 
test at  the  proper  time  against  the  pro- 
ceeding, or  to  make  any  objection 
thereto,  he  will  not  thereafter  be  af- 
forded relief  in  a  court  of  equity  from 
the  assessments  made  against  his 
property  to  pay  the  costs  of  said  im- 
provement. .  .  .  We  are  forced  to 
the  conclusion  that  plaintiffs,  by  their 
laches,  are  barred  from  raising  this 
objection  to  the  assessments  levied 
against  their  respective  properties. 
It  will  be  noted  that  this  meeting  was 
held  and  assessments  made  under  the 
notice,  given  long  before  the  comple- 
tion of  the  work.  The  plaintiifs  made 
no  objection  to  the  sufficiency  of  the 
notice  of  said  meeting,  nor  did  they  ob- 
ject or  protest  against  the  assessments 
made  against  their  respective  prop- 
erties, but  permitted  the  work  to  be 
completed,  and  bonds  issued  to  pay 
therefor,  and  suffered  more  than  five 
years  to  elapse  before  taking  any 
steps  to  avoid  the  assessments  made 
at  such  meeting." 

The  principle  of  estoppel  because 
of  silence  was  applied  in  Catts  v. 
Smyrna  (1914)  10  Del.  Ch.  263,  91  At!. 
237.  In  tJiat  case  it  appeared  that 
property  owners  knew  that  a  paving 
improvement  was  being  made,  and  that 
the  cost  was  to  be  assessed  against 
their  land  as  a  special  benefit.  By 
standing  by  without  objection,  it  was 
held  that  they  had  waived  the  right 
to  contest  the  validity  of  the  assess- 
ment on  the  ground  that  there  was'  an 
irregularity  in  the  notice  and  demand 
made  on  the  property  owners  that,  on 
their  failure  to  do  the  proposed  work, 
it-would  be  done  by  the  municipality. 
-'So,-  where  a  conunon  council  passed 


a  resolution  ordering  the  board  of  pub- 
lic works  to  construct  a  sidewalk  be- 
fore the  statutory  thirty  days  had  ex- 
pired, from  the  date  of  notice  to  the 
landowner  to  do  the  work,  but  did 
nothing  under  the  resolution  until  aft- 
er the  expiration  of  the  thirty  d^a, 
it  was  held  that  the  owner,  having 
stood  by  and  watched  the  work  pro- 
ceed without  taking  any  steps  to  pre- 
vent it,  was  not  in  a  position  to  urge 
that  it  was  unlawfully  done.  People 
ex  rel.  de  Frece  v.  Lathers  (1910)  141 
App.  Div.  16,  125  N.  Y.  Supp.  753, 
wherein  the  court  said:  "She  holds 
her  properly  subject  to  the  right  of  the 
community  to  impose  those  reasonable 
burdens  commonly  accepted  by  the 
residents  of  municipalities,  and  she  Is 
asked  to  pay  only  the  cost  of  doing  the 
work,  which  it  was  her  duty  to  do,  with 
the  incidental  cost  of  collecting  the 
same.  To  permit  highly  technical  ob- 
jections to  override  the  obvious  justice 
of  requiring  the  relator  to  p«y  her  por- 
tion of  the  cost  of  doing  the  work, 
which  it  was  her  duty  to  do,  would  be 
to  exalt  form  over  substance,  and  to 
work  a  wrong." 

(e)  Contract  for  improvoMeiU. 

Where  landowners  stand  by  without 
objection  until  the  completion  of  a 
street  improvement,  they  will  not  be 
permitted,  in  an  action  to  annul  an  as- 
sessment, to  say  that  there  was  ir- 
regularity in  the  letting  of  the  con- 
tract. Spalding  v.  Denver  (1905) 
83  Colo.  172,  80  Pac.  126,  wherein  it 
was  said:  "Certain  irregularities  on 
the  .part  of  the  board  of  public  woiics 
were  alleged  and  shown.  These  a,l- 
leged  irregularities  may  have  affected 
the  validity  of  the  contract,  had  they 
been  raised  at  the  proper  time.  If  the 
city  authorities  were  not  following  the 
law  in  letting  contracts,  th^  could 
doubtless  have  been  required  to  do  so 
by  an  appropriate  action  in  apt  time, 
but  after  the  contracts4iave  been  com- 
pleted, it  is  too  late  to  r^ise  questions 
of  this  kind ,  in  an  attack  upon  the 
validity  of  the  assessment." 

So,  equity  will  not  enjoin  the  collec- 
tion of  an:ai^essment  because  of  thp 
improper  manner  of  advertising  for 
bids,  where  the  property  own^  has 
delayed  for  a  year -after  therSSseM- 
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ment  was  laid,  and  long  after  the  work 
was  completed  and  accepted,  and  has 
had  the  benefits  thereof.  Byram  v. 
Detroit  (1888)  50  Mich.  66,  12  N.  W. 
912,  14  N.  W.  698. 

Following  the  decision  in  Byram  v. 
Detroit  (Mich.)  supra,  it  was  held  in 
Lundom  v.  Manistee  (1892)  93  Mich. 
170,  53  N.  W.  161,  that  though  there 
were  irregularities  which  might  have 
proved  fatal  to  the  proceedings  for 
paving  a  street  if  the  property  owners 
had  acted  promptly,  they  had  no  stand- 
ing in  a  court  of  equity  where  more 
than  two  years  had  elapsed  after  the 
assessment  of  the  tax  before  the  filing 
of  the  bill,  during  which  time  the  work 
was  allowed  to  progress  without  ob- 
jection, the  court  saying  that  they 
knew  that  their  lands  were  so  situated 
with  reference  to  the  improvement 
that  any  assessment,  whether  on  tiie 
basis  of  benefits  or  frontage  upon  the 
streets,  would  Include  such  lands,  and 
yet  they  allowed  the  contractors  to  go 
on  with  the  work,  and  reaped  the  bene- 
fit of  the  same. 

And  in  a  case  wherein  it  appeared 
that  a  contract  for  the  work  of  con- 
structing a  sewer  system  was  let  after 
the  passage  and  publication  of  an  or- 
dinance therefor,  but  before  the  date 
of  publication  had  expired,  it  was  held 
that  this  was  an  irregularity  which 
was  waived  by  .  the  inaction  of  the 
property  holder.  Coalgate  v.  Gentilini 
(1915)  51  Okla.  552,  152  Fac.  95.  In 
the  official  syllabus,  the  court  said: 
"When  money  has  been  expended  by 
a  city  for  public  improvements,  and 
ft  property  o.vner  of  the  city  sits  si- 
lently by  and  allows  the  expenditures 
and  imprevements  to  be  made,  with 
fall  opportunity  to  prevent  its  accom- 
pluhnoent,  yet  without  taking  legal 
steps  to  prevent  the  same,  after  the 
money  has  been  expended,  the  im- 
provements made,  and  the  relations  of 
property  and  parties  have  been 
changed,  it  is  then  too  late  for  him  to 
ask  a  court  of  equity  to  relieve  against 
that  which  his  own  laches  has  per^ 
mitted  to  be  done."  In  the  same  case 
the  court  further  said:  *'The  ordi- 
nance could  have  been  challenged  by 
a  referendum  vote.  But  this  was  not 
done,    ^e  Ibgblity  of  the  .  proceed- 


ings under  the  ordinance  could  have 
been  challenged  in  a  court  of  compe- 
tent jurisdiction  before  any  outla>' 
was  made,  and  before  there  was  any 
change  in  the  conditions  or  relations 
of  the  property  or  the  parties.  But 
this  was  not  done.  And  since  the  de- 
fendant in  error  took  advantage  of 
none  of  the  means  at  its  hand  to  pre- 
vent this  outlay  of  money  for  public 
improvements  tending  to  benefit  his 
property,  cap  he  now,  in  a  court  of 
equity,  be  heard  to  say  that,  since  he 
has  tiie  improvements,  he  will  not  pay 
the  price  7   We  think  not." 

In  passing  on  an  objection  as  to  the 
.sufficiency  of  the  publication  of  no- 
tice of  the  letting  of  a  contract  for  a 
street  improvement,  which  was  ad- 
mittedly less  than  the  required  time, 
the  court,  in  Clements  v.  Lee  (1888) 
114  Ind.  397,  16  N.  £.  799,  said:  "It 
is  settled  that,  in  case  the  record  fails 
to  show  that  any  notice  at  all  of  the 
letting  of  a  contract  for  the  improve- 
ment of  a  street  was  given,  objection' 
may  be  taken  by  demurrer  to  the 
transcript  upon  an  appeal.  ...  A 
person  about  to  enter  into  a  contract 
with  a  city  council  must  examine  the 
records  so  far  as  to  see  that  the  com- 
mon council  has  taken,  or  attempted  to 
take,  the  steps  necessary  to  acquire 
jurisdiction  to  enter  into  a  contract. 
If  the  record  fails  to  show  that  such 
steps  were  taken,  a  contractor,  or  one 
about  to  contract,  has  no  right  to  rely 
upon  it.  Where  it  appears,  however, 
that  an  attempt  was  made  to  take  the 
jurisdictional  steps,  such  as  the  giv- 
ing of  any  sort  of  notice,  the  suffi- 
ciency of  the  notice  cannot  be  in- 
quired into  after  the  work  has  been 
done,  with  the  acquiescence  of  the 
parties  benefited,  under  color  of  the 
proceedings." 

Where  city  councils  are,  by  statute, 
required  to  determine  in  advance  the 
kind  and  quality  of  material  to  be  used 
in  a  proposed  street  improvement,  and 
they  advertise  for  bids  "for  all  the 
different  kinds  of  modem  pavements 
now  in  use,"  the  proceedings  are  void, 
end  a  property  owner  is  not  estopped 
from  objecting  to  an.  asseffsment  there-^ 
under  by  his  failure  to  protest  until 
the  work  is  well  advanced.  Cogge- 
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shall  V.  Des  Moines  (1889)  78  Iowa, 
235,  41  N.  W.  617,  wherein  the  court 
rtaid:  "It  is  insisted,  however,  that  as 
plaintiffs  made  no  objection  until  aft- 
er a  portion  of  the  work  had  been 
done,  and  the  expense  incident  there- 
to incurred,  they  are  now  estopped 
from  denying  the  right  of  the  ci^  to 
assess  their  proper  proportion  there- 
of against  their  property.  This  posi- 
tion is  disposed  of  by  the  holding  of 
this  court  in  Starr  Burlington 
(1876)  45  Iowa,  87.  The  defect  of 
the  proceedings  was  not  a  mere  irregu- 
larity, '  as  in  Patterson  v.  Baumer 
(1876)  43  Iowa,  477,  but  was  Jurisdic- 
tional. The  council  omitted  to  do  the. 
acts  which,  under  the  statute,  are  es- 
sential to  their  power  to  enter  into 
any  contract  for  the  paving  of  the 
streets.  The  power  to  contract  for 
the  improvements  must,  of  necessity, 
be  acquired,  before  any  tax  can  be 
levied  to  pay  the  expense  incurred  in 
making  them." 

A  property  owner,  after  having  per- 
mitted the  execution  of  the  contract 
for  a  street  improvement  and  the  per- 
formance of  the  work  under  it,  thus 
accepting  benefits  without  objection 
until  called  on  to  pay  for  them,  can- 
not be  heard  to  complain  that  the  con- 
tract was  not  let  to  the  lowest  bidder, 
the  difference  being  slight  and  there 
being  no  element  of  fraud.  Blooming- 
ton  V.  Phelps  (1898)  149  Ind.  596,  49 
N.  E.  581. 

In  Ross  V.  Stackhouse  (1887)  114 
Ind.  200,  16  N.  E.  501,  it  appeared  that 
after  due  advertisement  the  city  coun- 
cil rejected  all  bids  for  a  street  im- 
provement, but  subsequently  recon- 
sidered the  vote  and  let  the  contract 
to  the  lowest  bidder  without  readver- 
tisement.  The  work  was  completed 
and  accepted  by  the  city.  It  was  held 
that  a  property  owner  who  made  no 
objection,  but  stood  by  and  accepted 
the  benefits  of  the  improvement,  was 
estopped  from  questioning  the  legality 
of  the  contract.  The  court  said:  "In 
the  present  case  the  transcript  shows 
that  due  notice  was  given,  advertising 
the  fact  that  on  a  day  named  the  con- 
tract would  be  let.  It  shows  that  bids 
were  reeoived,  and  that  the  contract 
was  let  npon  what  the  common  council 


adjudged  to  be  a  sufficient  notice. 
Having  acquired  jurisdiction  by  the 
publication  of  notice  to  let  the  con- 
tract, the  statute  effectually  precludes 
any  inquiry  into  such  merely  incident- 
al facts  as  the  rejection  of  the  bids  in 
the  first  instance,  and  the  subsequent 
reconsideration  of  its  vote  by  the  com- 
mon council.  Regardless  of  the  stat- 
ute, however,  It  must  be  considered  as 
settled  by  the  decisions,  and  upon  es- 
tablished principles,  that  where  it  ap- 
pears, in  a  proceeding  of  this  char- 
acter, that  an  attempt  was  made  to 
give  notice,  and  that  some  notice  was 
given,  which  the  body  charged  with 
the  duty  of  acting  adjudged  to  be  suf- 
ficient, a  party  whose  property  is  to 
be  benefited  by  the  improvement  can- 
not quietly  stand  by  and  receive  the 
benefit,  and  then  question  the  regular- 
ity of  the  proceedings.  .  .  .  UnlteR 
the  proceedings  are  so  radically  de- 
fective as  to  be  totally  void,  a  con 
tractor  who  has  executed  the  work 
may  invoke  the  doctrine  of  estoppel 
for  his  protection.  Where  the  record 
of  the  proceedings  shows  color  of  ju- 
risdiction, the  property  owner,  until 
the  contrary  appears,  will  be  presumed 
to  have  had  notice  of  the  progress  of 
&n  improvement  from  which  his  prop- 
erty was  being  benefited,  .  .  .  and 
having  notice,  and  failing  to  object 
and  arrest  the  improvement  until  the 
benefit  has  accrued,  he  will  be  deemed 
to  have  ratified  the  proceedings  as 
fully  as  does  one  who  receives  the  pro- 
ceeds of  a  judgment  or  sale  with 
knowledge  of  inherent  infirmities 
which  render  it  voidable  or  even  void. 
.  .  .  Unless,  therefore,  the  law  under 
which  the  assessment  is  imposed 
makes  no  provision  for  notice,  or  un- 
less the  proceedings  under  which  the 
proposed  improvement  is  to  be  made 
are  totally  void  for  want  of  the  ob- 
servance of  some  condition  necessary 
to  the  attaching  of  jurisdiction,  the 
work  cannot  be  arrested  at  any  stage ; 
and  in  any  event,  one  who  acquiesces, 
with  knowledge,  until  after  the  im- 
provement has  been  completed,  can- 
not escape  payment  for  the  actual 
benefits  received,  even  though  the  pro- 
ceedings turn  out  to  be  void,  provided 
the  contractor  proceeded  In  good  faith 
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and  without  notice  from  the  property 
owner.  He  cannot  enjoy  the  benefits 
and  escape  the  burden,  unless  he  in- 
terferes or  gives  notice  before  the 
benefit  is  received." 

See  aUo  Brownell  Improv.  Co.  v. 
Nixon  (1910)  48  Ind.  App.  195.  92  N. 
E.  693,  96  N.  E.  585.  wherein,  follow- 
ing the  decision  in  Ross  v.  Stackhouse 
(Ind.)  supra,  it  was  held  that  prop- 
erty owners  who  accepted  the  benefit 
of  a  street  improvement,  without  ob- 
jection, were  estopped  from  question- 
ing the  regularity  of  the  proceedings 
on  the  ground  that,  after  notice  to 
bidders,  the  specifications  were 
changed,  but  the  improvement  re- 
mained the  same  as  described  in  the 
original  resolution. 

In  Gibson  v.  Owens  (1893)  115  Mo. 
258,  21  S.  W.  1107,  wherein  it  appeared 
that  the  lowest  bidder  for  the  grading 
and  paving  of  a  street  failed  and  re- 
fused to  enter  into  a  contract,  and  the 
city  engineer  thereupon  gave  the  con- 
tract to  the  next  lowest  bidder  with- 
out readvertisement,  which  action  was 
confirmed  by  the  city  council,  it  was 
held  that  a  property  owner  would  not 
be  permitted,  after  the  completion  of 
the  work,  to  avoid  his  assessment  on 
these  grounds.  The  court  said :  "Re- 
gardless of  the  terms  of  the  ordinance, 
we  think  the  principle  well  established 
thal^  in  case  all  the  jurisdictional 
steps  have  been  taken  which  authorize 
the  letting  of  a  contract,  a  property 
owner  who  stands  still,  without  ob- 
jection, until  the  work  has  been  eom- 
pleted,  and  receives  its  benefits,  is  es- 
topped to  question  the  legality  of  the 
action  of  the  proper  officer  in  award- 
ing the  contract."  The  principle  an- 
nounced in  Gibson  v.  Owens,  supra, 
received  support  in  Johnson  v.  Duer 
(1893)  116  Mo.  866,  21  S.  W.  800. 
wherein,  under  similar  circumstances, 
it  was  held  that  after  the  work  was 
completed  it  was  too  late  to  attack  the 
assessment  for  the  construction  of  a 
siewer  on  the  ground  of  irregularity 
in  the  contract,  the  court  saying: 
"The  ordinance  providing  for  letting 
contracts  for  public  works-  to  the  low- 
est and  best  bidder,  and  authorizing 
♦he  engineer  or  other  person  acting  to 
reject  any  and  all  bids  if  deemed  too 


high,  intrusts  to  that  ofiker  a  large 
discretion  in  the  matter  of  letting 
these  contracts.  After  the  contract 
and  bond  have  been  approved  and  con- 
firmed, as  this  one  w^s,  by  an  ordi- 
nance of  the  common  council,  and  aft- 
er the  work  has  been  done  thereun- 
der, it  is  too  late  in  this  proceeding 
to  question  its  regularity. 
There  is  no  doubt  that  a  court  of 
equity  will  grarit  relief  to  a  taxpayer 
to  remove  the  shadow  cast  upon  the 
title  to  land  by  an  illegal  assessment 
of  benefits,  but,  when  the  relief  is  not 
sought  until  after  the  work  has  been 
completed  at  a  great  cost  to  the  con- 
tractor, and  when  the  complaining 
landowner  has  received  the  benefits  of 
the  improvement,  the  relief  should  not 
be  granted  except  upon  an  exceeding- 
ly strong  showing.  As  was  well  said 
by  Elliott,  Ch.  in  a  recent  Indiana 
case:  'The  assessment  is  made  upon 
the  theory  that  the  benefit  to  the  prop- 
erty is  equivalent  to  the  expense.  The 
owner,  therefore,  receives  a  thing  of 
\alue,  and  he  ought,  in  equity  and 
good  conscience,  to  pay  for  it,  not- 
withstanding the  fact  that  the  local 
officers  may  not  have  obeyed  the  stat- 
ute in  every  regard.  It  is  just  to  pro- 
tect his  title  when  he  offers  to  pay  for 
the  things  of  value  rendered  him  in 
the  form  of  the  benefit  resulting  from 
the  improvement;  but  it  is  not  just  to 
relieve  him  from  paying  the  assess- 
ment because  the  local  officers  have 
made  mistakes.'  Jackson  v.  Smith 
(1889)  120  Ind.  520,  22  N.  E.  432." 

An  error  in  computation  as  to  the 
cost  of  excavating  for  a  sewer,  by 
which  a  contract  is  not  let  to  the  low- 
est bidder,  is  an  objection  which 
should  be  made  before  the  completion 
of  the  work.  North  View  Land  Co.  v. 
Cedar  Rapids  (1918)  —  Iowa,  — ,  169 
N.  W.  644,  wherein  the  court  said: 
"There  was  no  intentional  fraud  or 
bad  faith  in  the  acceptance  of  the  bid 
by  the  city  council.  The  contract  has 
been  full}'  performed  in  strict  accord 
with  the  specifications.  Its  benefits 
have  inured  to  abutting  owners. 
Sound  reason  dictates  that,  if  the  bid 
could  have  been  purged  in  advance  by 
action  of  the  city  council,  it  ought 
not  to  be  forbidden  to  do  so  after  a 
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full  performance  by  the  contractor. 
If  the  contract  had  been  challenged  in 
the  inception  of  the  proceedings*  and 
before  the  contractor  had  constructed 
tb^'improvement,  the  rule  of  conform- 
ity would  have  been  applied  with 
greater  strictness  than  is  justified, 
after  the  full  benefits  of  the  construc- 
tion have  been  conferred  upon  the 
property  owners  without  objection.** 

So*  a  property  holder,  objecting  to 
a  paving  assessment  for  an  irregu- 
larity  such  as  that  the  commissioners 
accepted  a  bid  in  excess  of  what  was 
a  fair  compensation,  must  act  prompt- 
ly to  contest  the  assessment,  and  if 
his  objection  Is  disregarded  by  the 
commissioners,  he  should  enjoin  the< 
proceedings  by  appropriate  action, 
failing  which,  he  will  be  held  to  have 
waived  his  protest.  Dahron  v.  Hunt- 
ington (reported  herewith)  ante,  633, 
wherein  the  court  says:  "The  plain- 
tiff shows  by  his  bill  that  he  was  fully 
cognizant  of  all  the  facts  upon  which 
he  now  relies  to  defeat  this  assess- 
ment, at  the  time  the  contract  was 
entered  into  between  the  city  and  the 
contractor,  and  that  he  urged  them  be- 
fore the  commiBsioners.  If  there  was 
merit  in  his  contention  that  the  award- 
ing of  this  contract,  at  the  price  at 
which  it  was  awarded,  was  a  violation 
of  the  authority  conferred  upon  the 
commissioners,  should  he  have  eon- 
tented  himself  with  making  the  pro- 
test before  the  commissioners,  and, 
after  this  protest  was  overruled,  do 
nothing  to  prevent  the  work  from  be- 
ing done,  or  to  have  the  merits  of 
his  contention  determined  by  some 
other  authority  having  Jurisdiction  to 
settle  the  question?  We  think  not. 
Why  did  he  not,  upon  the  overruling 
of  his  protest,  apply  to  the  courts  for 
injunctive  relief  against  the  execution 
of  the  contract?  In  such  a  suit  the 
validity  of  the  contract  could  have 
been,  and  would  have  been,  fully  de- 
termined before  any  of  the  work  had 
been  done,  or  any  money  expended. 
He  chose,  however,  to  take  no  action 
with  a  view  to  stopping  the  work,  but 
allowed  it  to  be  proceeded  with,  and 
then,  after  the  money  had  been  spent 
and  the  improvement  made,  he  brings 
a  suit  to  cancel  the  assessments.  It 


seems  to  ns  that  inanhoch  aa  he  mui 
in  poasesaion  of  all  the  facts  which 
he  now  claims  made  this  contract  in- 
valid, it  was  his  duty,  if  he  desired  to 
escape  the  burden  which  the  same 
would  impose  upon  him,  to  pursue  all 
of  the  remedies  at  hand  for  the  abro- 
gation of  it  before  the  same  had  been 
fully  performed.  In  Hamilton  on. 
Special  Assessments,  §  732,  the  author 
says:  'As  a  necessary  corollaiy  to 
what  has  preceded,  action  on  the  part 
of  the  proper^  owner  must  be  reason- 
ably prompt,  so  that  no  false  conclu- 
sions may  be  drawn  from  his  inaction. 
If  he  object  to  the  power  of  the  coun- 
cil to  order  the  work  done,  or  deny  the 
validity  of  a  provision  in  the  ordi- 
nance under  which  the  work  is  done, 
requiring  t^e  contractor  to  employ 
only  bona  fide  residents  of  ttie  city,  as 
being  prejudicial  to  his  property 
rights,  -  as  increasing  the  cost  of  the 
work,  he  must  act  in  time  to  stay  the 
work  in  limine.'  ...  So  McQuillin, 
in  his  work  on  Municipal  Corpora- 
tions, §  2120,  says:  *It  is  the  duty  of 
the  parties  assessed  for  an  improve- 
ment to  act  promptly  if  they  wish  to 
avail  themselves  of  Irregularities  In 
the  improvement  proceedings,  and  not 
to  wait  until  after  the  contracts  are 
made  and  expense  incurred  in  the  do- 
ing of  the  work.*  .  .  .  We  know 
there  are  a  great  many  anttoritles 
which  hold  that  if  tiie  property  owner 
makes  protest  before  the  governing 
body  he  will  not  be  estopped  to  claim 
the  assessment  invalid  after  it  is  made, 
but  we  do  not  think  they  are  sound. 
The  courts  are  just  as  open  to  par- 
ties before  the  contract  is  executed 
and  the  expense  incurred,  to  enjoin  the 
execution  of  it  and  to  prevent  the 
outlay  of  the  money,  as  they  are  after- 
ward to  cancel  the  assessment  for  the 
alleged  invalidity,  and  we  conclude 
that,  where  one  owning  property  abut- 
ting on  a  street  proposed  to  be  im- 
proved has  full  knowledge  of  the  mat- 
ters which,  he  claims,  render  the  con- 
tract for  the  same  invalid,  and  he  does 
no  more  than  protest  to  such  body, 
he  cannot,  after  the  work  is  done,  es- 
cape paying  the  assessment  therefor. 
He  must  go  further.  He  must  avail 
himself  of  the  remedies  provided  for 
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preventing  the  alleged  injury  to  him, 
and  where,  as  in  this  case,  the  courts 
are  just  as  open  to  him  before  the  con- 
tract  is  performed,  to  test  its  validity, 
as  th^-  are  afterward,  he  cannot  be 
said  to  be  acting  in  nntire  good  faith 
to  permit  the  money  to  be  expended, 
knowing  that  it  is  the  intention  of  the 
city  authorities  to  levy  it  against  his 
property  as  an  assessment,  and  then 
appeal  to  the  courts  to  cancel  such 
assessment.'* 

Where  a  property  owner  waited  un- 
til after  the  completion  of  a  street  im- 
provement, having  filed  no  exception 
to  the  finding  of  the  viewers  that  the 
work  was  worth  the  price  charged  for 
it,  it  was  held  that  he  could  not  es- 
cape payment  of  his  share  of  the  cost 
of  the  improvement,  which  resulted  in 
a  benefit  to  his  property,  but  was  es- 
topped from  objecting  because  ot^an 
irregnlarily  In  the  advertisement  for 
bids.  Re  Wabash  Ave.  (1904)  26  Pa. 
Super.  Ct.  305. 

Similarly,  the  right  to  object  to  an 
assessment  for  paving,  because  the 
contract  price  exceeds  the  estimate 
of  the  city  engineer,  may  be  lost  by  in- 
action and  acquiescence  for  a  period 
of  five  years.  Ardmore  v.  Appollos 
(1917)  —  Okla.  — ,  162  Pac.  211. 

It  has  been  held  that  where  a  prop- 
erty owner  knew  that  a  street  was  be- 
ing paved,  saw  the  work  going  on  from 
the  time  it  commenced  until  it  was 
completed,  and  never  at  any  time  noti- 
fied the  contractor  that  there  was  any 
defect  in  the  iHTOceedings,  and  took  no 
steps  to  stop  him,  she  was  estopped 
from  assailing  the  contract  because 
its  provisions  and  specifications  were 
too  vague  and  indefinite  in  the  de- 
scription of  tilie  materials,  manner,  and 
extent  of  the  work  to  admit  of  a  com- 
petitive bidding,  as  required  by  stat- 
ute. Jaicks  V.  Merrill  (1906)  201  Mo. 
91,  98  S.  W.  763.  See  also  Sheehan 
V.  Owen  (1884)  82  Mo.  458,  wherein 
the  eourt  said:  "Whether  O'Rourk 
was  the  lowest  and  best  bidder  is  not 
an  open  question.  The  mayor  and 
council  determined  that  he  was,  and 
awarded  him  the  contract,  which  he 
has  complied  with.  Property  holders 
cannot  lie  by  and  see  thte  work  pro- 
gress to  completion  without  any  com- 


plaint or  effort  to  stop  it,  and  then  de- 
feat the  contractor  in  his  suit  on  tax 
bills  on  such  a  plea  as  this.  .  .  . 
19ie  work  has  been  done  by  the  plain- 
tiff. No  complaint  is  made  that  it  was 
not  done  according  to  the  contract,  or 
that  plaintiff  is  in  any  manner  charged 
with  notice  of  alleged  irregularities 
in  the  proceedings  of  the  council  or 
the  acts  of  the  city  oflicials,  and  while 
there  may  have  been  some  irregular- 
ities, the  ordinances  were  substantial- 
ly complied  with  by  the  city  author- 
ities, and  nothing  done  or  omitted 
which  could  possibly  have  affected  in- 
juriously the  interests  of  the  defend- 
ant or  other  property  holders,  and  we 
are  not  inclined  to  turn  a  plaintiff  out 
of  court,  who  has  given  his  time  and 
expended  his  money  in  the  improve- 
ment of  their  property,  on  mere  tech- 
nicalities which  in  no  manner  affect 
the  substantial  rights  or  interests  of 
the  parties.** 

In  Treat  v.  Chicago  (1904)  64  C.  C. 
A.  646,  130  Fed.  443,  affirming  (1903) 
126  Fed.  644,  it  was  alleged  that  a  con- 
tract under  which  a  pavement  was  . 
laid  contained  certain  illegal  provi- 
sions, on  account  of  which  the  bid  was 
higher  and  the  work  cost  more  than  it 
would  have  cost  if  the  illegal  features 
had  been  omitted.  It  was  held  that  a 
property  owner  who  took  no  action 
against  the  city  authorities  was  es- 
topped from  enjoining  the  sale  of  his 
property  to  pay  the  assessment,  es- 
pecially where  the  cost  was  within  the 
assessment  of  benefits.  The  court 
said:  "How  much  more  the  record 
does  not  disclose.  But  the  cost  was 
within  the  assessment  of  benefits. 
And  appellant  not  only  fails  to  offer 
to  pay  his  proportionate  share  of  the 
just  cost,  but  demands  that  the  city 
be  perpetually  enjoined  from  collect- 
ing anything  on  account  of  the  im- 
provement. Appellant  might  have  en- 
joined the  city  from  entering  into  the  * 
illegal  contract,  or  the  contractor  from 
doing  the  work  thereunder.  In  eithei' 
event,  a  legal  contract  could  there- 
after have  been  made,  and  appellant 
could  not  then  have  escaped  paying  bo 
much  of  the  confirmed  assessment  as 
would  have  been  necessary  to  meet 
his  pro  rata  share  of  the  cost  under 
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the  l&gal  contract.  His  equities  cer- 
tainly are  not  enlarged  by  having 
waited  until  his  property  has  received 
the  benefits  of  the  improvement.  To 
aid  a  ^«perty  owner,  under  such  eip- 
cumstances,  to  escape  without  paying 
anything,  would  be  offering  a  premium 
upon  delay  through  carelessness  or 
through  bad  faith." 

So,  it  has  been  held  that  an  objec- 
tion to  an  assessment  on  the  ground 
that  the  contract  for  the  improvement 
was  illegal  because  it  provided  for 
a  guaranty  to  keep  a  pavement  in  re- 
pair for  tei^  years,  thereby  increasing 
the  cost  of  a  pavement  laid  without 
.such  guaranty,  was  waived  by  one  who 
knew  of  the  petition,  was  present  at 
the  meeting  of  the  council  when  the 
ordinance  was  passed,  and  knew  of 
the  progress  of  the  work,  which  was 
fully  completed  and  partially  paid  for 
at  the.  time  he  applied  for  a  writ  of 
certiorari.  Borton  v.  Camdra  (1900) 
65  N.  J.  L.  511,  47  Atl.  486. 

Likewise,  a  property  owner  who 
knew  that  an  ordinance  providing  for 
the  construction  of  sidewalks  had  been 
passed,  and  yet  stood  still  and  did  not 
move  until  he  saw  the  contract  let 
and  the  work  completed  thereunder, 
until  his  property  had,  without  any  ex- 
pense to  htm,  received  the  full  bene- 
fit resulting  from  the  improvement, 
was  held  to  be  estopped  from  question- 
ing the  validity  of  his  assessment  on 
the  ground  that  the  contract  contained 
a  provision  that  eight  hours  should 
constitute  a  day's  work.  Huling  v. 
Bandera  Flag  Stone  Co.  (1901)  87  Mo. 
App.  349. 

In  Hedge  v.  Des  Moines  (1909)  141 
Iowa,  4,  119  N.  W.  276,  it  appeared 
lhat  the  notice,  to  bidders  contained 
this  provision: .  "All  the  expense  of 
constructing  said  paving  to  be 
charged  to  the  property  abutting 
thereon,  in  accordance  with  the  law 
'  jroverning  the  same,  and  payment  for 
:»aid  work  to  be  made  in  assessment 
certificates  which  shall  be  accepted  by 
the  contractor  in  full  payment  for  all 
work  done  under  his  contract."  It  was 
not  claimed  that  this  "rider"  was,  of 
itself,  prejudicial  to  the  abutting 
owners,  or  that  the  contractor  had  any 
^iccasion  to  resort  to  it  for  the  collec- 


tion of  his  pay,  but  the  contention  was 
that  the  added  provision  was  advan- 
tageous to  the  contractor,  and  was, 
therefore,  a  substantial  departure 
from  the  bid,  and  rendered  the  con- 
tract void.  In  holding  tha  objection 
to  be  nonjurisdictional,  and  to  have 
been  waived,  the  court  said:  "In  view 
of  the  fact  that  the  contract,  as  en- 
tered into,  was  never  objected  to  in 
advance  of  its  perfonnance  by  the  con- 
tractor, and  that  the  contract  had  been 
fully  performed  in  accordance  with 
the  terms  of  the  specifications  them- 
selves, and  that  the  'rider'  complained 
of  has  not  in  fact  been  of  any  benefit 
to  the  contractor,  and  that  it  was  in 
its  essence  only  an  attempt  to  agree 
in  advance  on  the  law,  and  that  the 
provision  was  to  some  degree  bene- 
ficial to  the  city,  and  a  compliance 
with  its  general  ordinance,  in  protect- 
ing it  against  a  general  liability  for 
deficiency,  we  would  not  be  warranted 
in  holding  that  it  was  such  a  sub- 
stantial departure  from  the  specifica- 
tions as  to  destroy  the  validity  of  the 
contract." 

Where  a  paving  contract,  entered 
into  pursuant  to  the  provisions  of  an 
ordinance,  is  alleged  to  be  prejudicial 
to  the  property  rights  of  a  complain- 
ant, because,  by  confining  the  right  t 
to  labor  on  works  of  municipal  im- 
provement to  resident  citizens,  the 
cost  of  such  woriEs  might  thus  be  in- 
creased, an  objection  comes  too  late 
if  not  raised  in  time  to  stay  the  work 
in  limine.  Ghadwick  v.  Kelley  (1903) 
187  U.  S.  540,  47  L.  ed.  293,  23  Sup. 
Ct.  Rep,  175,  wherein  the  court  said: 
"He  awaited  the  completion  of  the 
work,  and  until  his  property  had  re- 
ceived the  benefits,  whatever  they 
were,  of  the  improvement.  Nor  did 
he,  on  the  trial,  adduce  any  evidence 
from  which  the  court  might  have  found 
that  the  actual  cost  in  the  present 
case  was  increased  by  the  operation 
of  the  ordinance.  Possibly  the  effect 
of  the  ordinance  in  preferring  the  la- 
bor of  resident  citizens  might  tend  to 
increase  the  cost  of  the  work;  or  it 
might  have  the  opposite  effect,  by  in- 
ducing outside  laborers  to  become 
resident  citizens." 

In   Diver  v.   Keokuk  Sav.  Bank 
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(1906)  126  Iowa,  691,  102  N.  W.  642, 
3  Ann.  Gas.  669,  it  appeared  that  cer- 
tain provisions  in  a  contract  for.  a 
street  improvement,  as  to  what  labor- 
ers should  be  hired  and  as  to  where  ma- 
terials should  be  purchased,  were  in- 
valid. But  the  evidence  showed  af- 
firmatively that  they  did  not  in  any 
manner  increase  the  cost  price  of  the 
work,  and  it  was  held  that  the  prop- 
erty owner,  having  made  no  objection 
to  the  contract  until  after  the  work 
was  done,  was  in  no  position,  after 
receiving  the  benefits  of  the  contract, 
to  object  thereto.  The  court  said: 
"There  are  other  reasons  why  these 
objections  should  not  be  allowed  to 
prevail.  At  most,  they  made  the  con- 
tract voidable,  and  not  void.  Plain- 
tiff did  not  appear  in  response  to  the 
notices,  to  file  objections  either  to  the 
proposed  improvement,  the  contract 
therefor,  or  to  the  assessment.  Hav- 
ing failed  to  do  so,  as  she  might  have 
ilone  under  the  statute,  she  cannot 
now  be  heard  tb  complain.  In  most, 
if  not  all,  of  the  cases  relied  upon  by 
appellant,  objections  were  lodged  at 
a  proper  time — while  the  contract  was 
executory,  and  before  any  benefits  had 
accrued  thereunder,  or  any  expendi- 
tures were  made.  As  the  contract 
was,  at  most,  merely  voidable,  plain- 
tiff was  bound  to  make  her  objections 
at  a  proper  time,  and  she  could  not 
wait  until  after  the  work  was  done, 
and  then  come  into  a  court  of  equity 
and  attempt  to  avoid  payment  for  the 
.same." 

After  the  completion  of  a  street  im- 
provement, and  payment  therefor,  it 
is  too  late  for  a  property  owner  to  ob- 
ject to  an  assessment  on  the  ground 
that  the  contractor,  being  a  nonresi- 
dent, did  not  file  a  bond  as  required 
by  statute.  Russell  v.  Whitt  (1914) 
161  Ky.  187, 170  S.  W.  609,  wherein  the 
court  said:  "In  view  of  the  fact  that 
appellee  stood  idly  by  and  permitted 
his  property  to  be  improved,  and  made 
no  complaint  until  the  lien  attached 
and  appellant  had  become  a  trustee  to 
whom  the  innocent  holders  of  the 
bonds  must  look  for  the  enforcement 
of  the  Hen,  it  may  well  be  said  that  his 
laches  estop  him  from  obtaining  the 
relief  sought  in  this  action." 


Where  the  statute  provides  that  no 
member  of  the  city  council  shall  be  in- 
terested, directly  or  indirectly,  in  any 
contract  for  work  or  services  to  be 
performed  by  the  corporation,  but 
neither  provides  any  penalty  for  its 
violation  nor  declares  what  effect  such 
violation  shall  have  on  the  prohibited 
contract,  a  property  owner  is  estopped 
from  resisting  a  paving  assessment  for 
violation  of  the  statute,  after  the  work 
has  been  performed  and  accepted  by 
the  city.  Diver  v.  Keokuk  Sav.  Bank 
(Iowa)  supra,  wherein  the  court  said: 
"There  was  no  actual  fraud  in  the 
transaction.  What  was  done  in  this 
connection  may  readily  be  accounted 
for,  in  the  light  of  the  testimony,  on 
the  theory  of  honesty  of  purpose,  and 
v^e  are  not  justified  in  such  cases  in 
inferring  fraud.  So  that  we  have  the 
simple  question,  What  effect  shall  be 
given  this  section,  in  its  bearing  upon 
the  contract?  Many  decisions  have 
been  announced  on  somewhat  similar 
prohibitions,  which  we  shall  not  un- 
dertake to  review.  Suffice  it  to  say 
that  decisions  under  statutes  express- 
ly making  such  contracts  void  may 
readily  be  distinguished  from  those 
which  we  shall  cite.  We  shall  assume 
that  the  construction  company  could 
not  have  brought  suit  on  its  contract 
against  the  city  while  the  same  re- 
mained executory  in  character.  And 
we  may  also  concede  that  anyone  in- 
terested might,  during  this  time,  have 
challenged  the  contract  in  proper  and 
timely  proceedings,  for  that  purpose. 
But  the  question  here  presented  is 
much  broader  than  this.  It  is  this: 
May  a  taxpayer,  after  the  work  has 
been  performed  and  accepted  by  the 
city — there  being  no  actual  fraud 
shown — successfully  resist  payment 
therefor,  because  of  a  violation  of  %. 
94S  of  the  Code?  That  question  was 
decided  adversely  to  appellant  in  Kagy 
V.  Independent  Dist.  (1902)  117  Iowa, 
694,  89  N.  W.  972,  where  the  cases 
from  other  jurisdictions  are  examined 
and  commented  upon.  See  also  to  the 
same  point,  Roberts  v.  First  Nat.  Bank 
(1899)  8  N.  D.  504, 79  N.  W.  1049 ;  Pick- 
ett V.  School  Dist.  ( 1870)  25  Wis.  661, 3 
Am.  Rep.  106;  Schenley  v.  Com.  (1869) 
36  Pa.  29,  78  Am.  Dec.  369;  Beaser 
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V.  Barber  Asphalt  Paving  Co.  (1904) 
120  Wis.  599,  98  N.  W.  626;  Carrie  v. 
School  Dist.  (1886)  86  Minn.  163, 27  N. 
W.  922;  Frick  v.  Brinkley  (1895)  61 
Ark.  397,  33  S.  W.  527;  Gardner  v.  But- 
ler (1879)  30  N.J.  Eq.  702;  Concordia 
V.  Hagaman  (1896)  1  Kan.  App.  85,  41 
Pac.  133;  Field  v.  Barber  Asphalt  Pav-. 
ing  Co.  (1904)  194  U.  S.  618,  48  L.  ed. 
1142,  24  Sup.  Gt.  Rep.  784.  While 
«ome  of  the  cases  cited  by  appellant 
seem  to  support  her  contention,  nost, 
if  not  all  of  them,  are  baaed  on  the 
language  of  the  statutes  construed. 
In  some  of  them  the  remarks  made  by 
the  judges  writing  the  opinions  were 
obiter,  and  in  others  a  rule  was  an- 
nounced which  does  not  commend  it- 
self to  a  chancellor,  who  at  all  times 
is  seeking  to  do  equity." 

See  also  Taber  v.  Ferguson  (1886) 
109  Ind.  227,  9  N.  E.  723,  wherein  it 
was  held  that  an  objection  to  a  street 
assessment  on  the  ground  that  notice 
for  proposals  was  insufficient  must  be 
Ret  up  by  answer  where  it  appeared 
from  the  record  that 'some  notice  was 
given,  and  could  not  be  presented  by 
a  demurrer.  The  court  said:  "A  con- 
tractor has  a  right  in  a  proper  case, 
although  the  proceedings  are  irreg- 
ular, to  avail  himaelf  of  an  estoppel, 
and  if  we  should  hold  that  the  proper- 
ty owner  is  not  required  to  answer  the 
insufficiency  of  the  notice,  where  there 
is  some  notice,  it  would  result  in  de- 
priving the  contractor  of  this  right, 
for,  as  the  transcript  constitutes  the 
only  complaint  which  can  be  iiled,  and 
as  the  law  directs  what  it  shall  con- 
tain, the  contractor  cannot  inject  into 
it  any  other  matters.  That  an  estop- 
pel may  be  made  available  in  a  pro- 
ceeding to  recover  a  street  assessment 
is  well  established  by  the  authorities. 
The  rule  is  thus  stated  in  a  late  work: 
'Thus,  a  property  holder  cannot  quiet- 
ly permit  money  to  be  expended  in 
work  which  benefits  his  land,  under  a 
contract  within  the  city,  and  then  de- 
ny the  power  of  the  city  to  make  the 
contract.'  2  Herman,  Estoppel  &  Res 
Judicata,  §  1221.  This  principle  has 
been  fully  recognized  and  strongly  as- 
serted by  this  court.'* 

In  other  cases  a  defect  in  the  pro- 
cedure for  letting  the  contract  for  a 


street  improvement,  or  in  the  terms 
of  the  contract,  has  been  held  bo  to 
invalidate  the  entire  proceeding  that 

a  property  owner  is  not  estopped  to 
resist  payment  by  standing  by  with- 
out objection  until  the  completion  of 
the  work. 

Thus,  it  has  been  said  that  where  a 
statute  provides  for  competitive  bid- 
ding as  a  condition  pncedent  to  the 
letting  of  a  contract  for  a  street  im- 
provement, the  courts  have  usually 
been  strict  in  requiring  that  the  con- 
tract finally  entered  into  with  the  suc- 
cessful bidder  should  conform  sub- 
stantially to  the  terms  and  conditions 
previously  laid  down  as  the  basis  for 
the  competitive  bidding.  Any  other 
rule  would  open  the  door  to  favoiv 
itism,  and  tend  to  destroy  fair  compe- 
tition. As  to  what  constitutes  a  sub- 
stantial conformity  in  a  given  case, 
there  is  variance  in  the  holdings  of 
courts.  Generally  speaking,  it  may  be 
said  that  literal  conformity  is  not  re- 
quired, and  that  the  tule  of  substan- 
tial conformity  is  applied  with  great- 
er strictness  in  cases  where  the  right 
to  enter  into.the  contract  is  ehallen^d 
at  the  inception  of  the  proceedings, 
■and  before  the  contractor  has  con- 
structed the  improvement,  and  in  those 
cases  where  there  was  a  previous  un- 
derstanding with  the  successful  bid- 
der, which  was  withheld  from  the 
other  bidders.  Hedge  v.  Des  Moines 
(1909)  141  Iowa,  4,  119  N.  W.  276. 

Competitive  bidding  in  the  letting  of 
a  contract  for  a  municipal  improve- 
ment is  mandatory  and  jurisdictional, 
and  where  an  ordinance  names  a  par- 
ticular kind  of  pavement,  which  is 
manufactured  by  only  one  concern, 
such  bidding  is  in  effect  omitted,  and 
the  proceedings  are  invalid  and  void. 
Under  such  circumstances,  no  question 
of  estoppel  can  arise,  even  though  a 
property  owner  stands  by  without  ob- 
jection and  accepts  the  benefits  of  the 
improvement;  and  he  may  raise  the 
objection  in  an  action  to  enforce  col- 
lection. Hoosier  Constr.  Co.  v.  Seibert 
(1917)  63  Ind.  App.  594,  114  N.  E. 
981. 

When  a  city  charter  provides  that 
all  contracts  for  street  improvements 
shall  be  let  to  the  lowest  bidder,  H 
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means  that- no  such  contract  can  be  let 
for  a  patonted  or  monopolized  article, 
for  which  there  can  be  no  competition 
in  bidding,  md  a  contract  so  let  Is 
void.  Under  such  circumstances,  an 
owner  is  not  estopped  by  his  silence, 
after  making  the  protest  as  required 
by  statute,  from  objecting  to  the  as- 
sessment on  these  grounds.  Verdin  v. 
St.  Louts  (1896)  181  Ho.  26,  33  S.  W. 
480»  36  S.  W.  62,  where  the  court  said: 
'*The  Barber  Asphalt  Paving  Company 
contends  that  plaintiffs  have  no  stand- 
ing in  a  court  of  equity,  for,  as  it  al- 
leges, they  stood  by  in  silence,  and  saw 
money  invested  upon  the  faith  of  the 
ordinance  and  contract  authorizing 
thf  improvements,  and  failed  to  make 
any  objection,  if  any  they  had;  and 
that,  in  consequence  thereof,  t^ey  are 
now  estopped  by  their  silence  and 
want  of  action.  No  such  rule  applies 
in  case  work  is  being  done  upon  a  pub- 
lic street  of  a  city  without  authority, 
as^under  a  void  ordinance  or  contract. 
Plaintiffs  had  no  more  control  over  the 
street  than  any  other  person,  whether 
citizen  of  the  city  of  St.  Louis,  or  of 
some  other  place. .  It  is  not  like  a  case 
where  one  person  makes  valuable  im- 
provements upon  the  land  of  another, 
with  his  knowledge,  and  without  his 
objection.  In  such  case  the  owner 
will  not  be  permitted  to  take  advan- 
tage of  his  own  wrong,  in  accepting 
the  benefits  and  advantages  to  his 
property,  and  not  make  remuneration 
therefor,  but  such  is  not  this  Case. 
.  .  .  Plaintiffs  by  no  act  of  theirs 
misled  the  contractors,  or  induced 
them  to  believe  that  they,  would  pay 
for  the  work,  but  protested  against  it 
from  the  beginning,  and  notified  them 
that  they  would  contest  the  legality  of 
the  proceedings  under  which  they 
were  acting." 

So,  it  has  been  held  that  an  owner, 
who,  because .  of  the  distance  of  his 
property  from  a  sewer  improvement, 
did  not  know  of  the  intmtion  to  assess 
him  until  after  the  completion  of  the 
woric,  was  not  estopped  in  equity  to 
enjoin  the  collection  of  the  assessment 
on  the  ground  that  the  contract  was 
invalid,  being  entered  into  at  an  ad- 
joamed  meeting  of  city  councils,  after 
a  regular  meeting  at  which  there  wait 


no  quorum  present.  The  court  said 
that  the  proceedings  at  such  ad- 
journed meeting  were  void,  and  that 
a  ratification  at  the  next  regular  meet- 
ing did  not  validate  thenu  Pennsyl- 
vania Co.  V.  Cole  (1904)  132  Fed.  668. 

Where  a  statute  provides  that,  on  a 
successful  bidder  failing  to  enter  into 
a  contract  for  a  street  improvement, 
the  city  council  may  have  the  work 
done  by  the  street  commissioner  under 
certain  restrictions,  or  may  "i>eadver- 
tise  for  bids  for  such  work,"  a  con- 
tract let  to  a  second  bidder  after  the 
failure  of  the  first,  without  readver- 
tisenient,  is  void.  Hence,  a  property 
owner  who,  during  the  progress  of 
the  work,  notifies  the  contractor  and 
the  city  that  he  does  not  acquiesce  in 
the  improvement,  and  will  not  pay  the 
amount  assessed,  is  not  estopped  from 
setting  up  the  facts  as  a  defense,  in 
an  action  to  collect  the  assessment. 
Zom  V.  Warren-Scharf  Asphalt  Pav- 
ing Co.  (1907)  —  Ind.  App.  — ,  81  N. 
£.  672,  same  case  on  subsequent  ap- 
peal (1907)  42  Ind.  App.  213,  84  N.  E. 
609,  wherein  the  court  said  that  the 
contention  that  the  notice  was  inef- 
fectual, and  that  the  owner  should 
have  made  an  effort  by  injunction  to 
stop  the  improvement,  and  that,  failing 
to  do  so  until  after  the  improvement 
was  made,  he  was  estopped  to  refuse 
to  pay  for  it,  was  without  merit. 

An  ordinance  prescribing  the  mode 
and  time  for  advertising  the  letting  of 
a  contract  for  a  street  improvement  is 
mandatory,  and  when  not  followed 
the  proceedings  are  void;  hence,  a 
property  owner,  who,  with  knowledge 
of  the  improvement,  takes  no  steps  to 
prevent  its  construction,  is  not  es- 
topped from  contesting  an  assessment 
on  these  grounds.  Keane  v.  Klaus- 
man  (1886)  21  Mo.  App.  485,  wherein 
the  court  said:  "There  are  no  proper 
elements  of  estoppel  against  the  de- 
fendant in  the  facts  stated.  The  de- 
fendant did  not  cause  the  making  of 
the  contract  or  the  building  of  the 
sewer,  and  was  not  called  upon  to  in- 
terpose against  either  or  else  .incur  a 
liability  having  no  foundation  in  law. 
.  .  .  There  can  be  no  pretense  here 
that  the  contractors  were  induced  to 
take  any  steps  in  the  work  by  the  ac- 
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tion  or  nonaction  of  the  defendant. 

No  obligation  was  upon  her  to  follow 
up  the  several  steps  leading  to  the 
contract,  and  assure  herself  of  their 
fitness.  But  it  did  rest  upon  the  con- 
tractors to  do  so,  since  they  were  to 
take  every  risk  of  their  insufficiency." 

A  property  owner  is  not  estopped 
from  denying  his  liability  on  a  tax 
bill  for  the  construction  of  a  sewer,  on 
the  ground  that  the  contract  was  in- 
valid because  the  advertisement  for 
the  letting  of  the  contract  was  made 
before  the  date  on  which  the  ordi- 
nance took  effect,  by  reason  of  the  fact 
that  he  knew  of  the  existence  of  the 
proceedings  and  of  work  being  done 
thereunder,  and  failed  to  attempt  to 
stop  it.  Ibid. 

In  Gallaher  v.  Garland  (1904)  126 
lOwa,  206,  101  N.  W.  867,  it  appeared 
that  after  the  passage  of  a  resolution 
for  grading  and  graveling  certain 
streets,  notice  for  bids  for  graveling 
was  given  and  a  contract  awarded  for 
the  work,  including  the  grading,  which 
necessitated  cutting  down  and  filling 
in  to  reach  the  established  grade,  con- 
siderably increasing  the  expense  of 
the  improvement.  It  was  held  that 
the  published  notices  did  not  corre- 
spond with  the  ordinance  and  resolu- 
tion, and  that  an  aggrieved  owner  had 
not  waived  bis  objection  by  standing 
by  and  seeing  the  work  done  without 
protest.  "Had  he  known  that  there 
would  be  an  attempt  made  to  charge 
his  property  with  the  expense  of  grad- 
ing, this  might,  perhaps,  be  true,  but 
the  evidence  shows  affirmatively  that 
he  did  not  know  of  this  fact;  hence 
there  was  and  can  be  no  waiver." 

In  Pennsylvania  Co.  v.  Cole  (Fed.) 
supra,  a  suit  to  enjoin  the  collection  of 
a  sewer  assessment,  it  was  contended 
that  no  valid  notice  for  bids  was  given, 
in  that  the  city  engineer  advertised  for 
bids  to  be  received  on  a  certain  day, 
fixed  by  himself  under  authority  of  an 
order  of  council  in  which  the  date 
was  left  blank.  It  was  held  that  the 
complainant  was  not  estopped  from 
raising  the  question  after  the  com- 
pletion of  the  work,  when  he  had  no 
knowledge  at  the  time  that  his  prop- 
erty was  to  be  assessed. 

In  Minden  v.  Glass  (1918)  132  La. 


927, 61  So.  874,  the  rule  was  laid  down 

that  where  the  law  requires  that  ten 
days*  notice  by  publication  shall  be 
given  for  the  submission  of  bids,  a 
contract  for  a  street  improvement, 
made  before  the  expiration  of  the  re- 
quired time,  is  null  and  void,  and  a 
property  owner  is  not  estopped  from 
objecting  to  an  assessment  on  this 
ground,  because  he  stands  by  without 
protest  and  allows  the  work  to  be  done. 
On  rehearing,  however,  it  was  found 
that  the  court  below  had  misinter- 
preted the  facts,  and  that  the  contract 
was  let  after  proper  notice,  so  that  the 
rule  was  not  applicable. 

The  mere  silence  of  a  proper^  own- 
er will  not  make  him  liable  to  pay  for 
a  street  improvement,  made  without  a 
written  contract.  Budd  v.  Kraus 
(1881)  79  Ind.  137,  wherein  the  court 
said:  "No  principle  of  equity  or  good 
faith  required  the  defendants  in  the 
case  at  bar  to  object.  The  contractor 
was  acting  under  authority  paramount 
to  him;  he  was  acting  under  the  trus- 
tees, without  regard  to  the  consent  or 
objection  of  the  defendant;  the  con- 
tractor knew  or  ought  to  have  known, 
as  well  as  the  defendant  did,  that  un- 
less the  trustees  made  a  written  con- 
tract their  assessment  could  not  be 
enforced.  It  does  not  appear,  nor  is 
it  alleged  in  the  complaint,  that  the 
cointractor  was  influenced  in  the 
slightest  degree  by  the  alleged  inac- 
tion of  the  defendant.  The  allegation 
that  the  defendant  received  and  ac- 
cepted the  grade  is  mere  surplusage; 
he  had  nothing  to  do  with  accepting 
the  grade ;  he  could  not  accept  it ;  that 
was  the  business  of  the  trustees." 

So,  where  a  city  council,  failing  to 
receive  any  bids  for  the  construction 
of  a  sidewalk  after  the  passage  of  an 
.ordinance  and  the  statutory  require- 
ments as  to  preliminary  proceedings 
were  complied  with,  by  resolution  or- 
dered the  city  marshal  to  secure  ma- 
terial and  labor  and  construct  the 
sidewalk,  it  was  held  that  an  assess- 
ment for  the  improvement  was  void, 
and  that  a  property  owner  was  not  es- 
topped from  setting  up  its  invalidity 
because  he  stood  by  without  objection 
while  the  work  was  in  progress,  know- 
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ins:  ^at  money  was  being  expended 
and  that  his  property  was  being  bene- 
fited thereby.    Clay  City  t.  Bryson 
(1903)  80  bid.  App.  490,  66  N.  E.  49S, 
wherein  the  court  said:  "The  proposi- 
tion of  counsel  for  appellant  is  that, 
under  the  statute,  the  appellant  had 
the  right  to  make  the  improvement; 
it  had  jurisdiction  of  the  subject-mat- 
ter and  of  the  appellees;  and  that,  by 
reason  of  such  jurisdiction,  the  deci- 
sion of  all  other  questions  arising  in 
the  proceedings  was  but  the  exercise 
of  jurisdiction;  that  the  manner  in 
which  the  work  waa  done  was  a  mere 
irregularity;  that  under  such  circum- 
stances the  owner  who  sees  the  im- 
provement made,  and  offers  no  objec- 
tion until  the  work  is  done,  cannot 
defeat  the  assessment  upon  the  ground 
of  irregularity.    Numerous  cases  are 
cited  for  the  purpose  of  sustaining  the 
position.    We  do  not  deem  it  neces- 
sary to  discuss  them.   The  weight  of 
the  authorities  requires  a  substantial 
compliance  with  the  statute.  The 
letting  of  the  contract  was  essen- 
tial to  the  exercise  of  jurisdiction.  The 
complaint  afHrmatively  shows  that,  in 
a  proceeding  under  the  statute  to 
charge  the  property  of  the  appellee 
with  a  burden  for  the  public  benefit, 
tUe  requirements  of  the  law  as  to  the 
exercise  of  power  were  disregarded; 
no  bids  were  made;  no  contract  let. 
It  ia  claimed  under  the  averments  of 
the  complaint  that  appellees,  during 
tbe  time  said  ordinance  was  being 
passed  and  at  the  time  the  work  was 
being  done,  were  aware  of  the  facts, 
and  stood  by  and  allowed  the  work  to 
be  done  without  objection,  knowing 
that  flie  town  was  expending  its  money 
for  the  improvement,  and  that  their 
property  was  being  benefited  thereby, 
ete^  and  that  they  cannot  now  object 
to  paying  therefor.    To  concede  this 
claim  of  counsel  would  be  to  say  that 
an  estoppel  can  be  founded  on  a  void 
act  of  the  party  who  invokes  it.  Ap- 
pellant knew,  as  did  appellees,  that  it 
W99  acting  in  violation  of  the  statute. 
The  mere  silence  of  the  defendant 
could  not  make  him  liable  to  pay  for 
an  assessment  without  any  contract' " 


rf.  Performance  of  irorfe. 
(a)  Ounter  estopped. 

In  a  number  of  cases  it  has  been 
held  that  a  landowner,  who  stands  by 
without  objection  until  a  street  or 
sewer  improvement  is  completed,  is 
thereby  estopped  to  object  to  the  man- 
ner in  which  the  work  is  done. 

Thus,  in  Weminger  v.  Stephenson 
(1918)  82  W.  Va.  367,  95  S.  E.  1035, 
it  was  said  in  the  official  syllabus : 
"After  the  completion  of  a  public  im- 
provement for  which  special  assess- 
ments may  be  made  against  property 
specially  benefited  thereby,  and  the 
making  and  confirmation  of  the  as- 
sessments in  the  manner  provided  by 
law,  without  objection  on  the  part  of 
the  owners  of  the  properties  assessed, 
the  enforcement  of  the  liens  cannot  be 
defeated  on  the  ground  of  noncompli- 
ance with  the  requirements  of  the  con- 
tract under  which  the  work  was  done, 
if  the  omissions  or  deviations  com- 
plained of  were  not  of  such  character 
■as  to  make  the  work,  when  completed, 
essentially  different  in  character  from 
that  ordered  and   contracted  for." 

Landowners  are  estopped  from  ob- 
jecting to  an  assessment  on  account 
of  the  defective  construction  of  a 
street,  where  it  appeared  that  they 
knew  of  such  defects  long  before  the 
work  was  approved  and  the  reserve 
fund  paid  to  the  contractors,  and  took 
no  action  to  prevent  such  approval  or 
payment.  "They  thus,  by  their  laches, 
allowed  the  city  to  lose  the  fund  it 
had  reserved  for  such  contingencies, 
and  have  not  an  equitable  standing  be- 
fore the  court."  Gault  v.  Columbus 
(1904)  SO  Ohio  C.  C.  335. 

In  Mndge  v.  Walker  (1906)  122  Ky. 
29, 90  S.  W.  1046,  wherein  it  was  urged 
that  the  property  owners  should  not 
be  required  to  pay  for  a  sidewalk,  be- 
cause the  work  was  not  completed  ac- 
cording to  contract,  the  court  said: 
"The  property  owners  stood  by  and 
saw  the  work  completed,  and  it  is  too 
late  to  complain  now.  Had  they  de- 
sired relief  from  the  courts,  the  appeal 
should  have  been  made  before  the 
work  was  completed  and  accepted.'' 

The  owner  of  a  city  lot  cannot  de- 
feat a  special  assessment  levied  by  the 
city  for  the  construction  of  a  sewer 
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in  the  street  on  which  snch  lot  fronts, 
on  the  ground  that  there  is  a  devia- 
tion from  the  provisions  of  the  ordi- 
nance authorizing  the  improvement, 
where  such  change  does  not  render, 
the  sewer  less  beneficial  to  his  prop- 
erty. The  owner,  however,  is  not  es- 
topped from  raising  .the  question  In 
a  bill  to  restrain  the  collection  of  the 
assessment,  notwithstanding  he  knew 
of  the  change  during  the  time  the 
work  was  being  done,  and  made  no  ob- 
jection thereto.  Rossiter  v.  Lake  For- 
est (1S94)  161  m.  489,  38  N.  E.  359, 
wherein  the  court  said:  "We  do  not 
feel  called  upon  or  even  justified  In 
entering  upon  a  consideration  of  the 
questions  as  to  when  a  court  of  equi- 
ty will  interfere  by  injunction  to  re- 
strain the  collection  of  a  tax,  or  when 
in  such  cases  the  doctrine  of  estoppel 
in  pais  should  be  applied,  although 
both  questions  are  discussed  at  some 
length  in  the  argument.  Here  the  ef- 
fort is  to  invoke  equitable  jurisdic- 
tion to  redress  a  wrong  which  does 
not  in  fact  exist.  Unquestionably  the 
ordinance  is  the  authority  for  and  the 
basis  of  a  special  assessment  for  a  lo- 
cal improvement,  and  the  work  must 
conform  substantially  to  the  nature, 
character,  locality,  and  description 
given  in  the  ordinance,  and  any  devi- 
ation therefrom  which  renders  the  im- 
provement less  beneficial  to  property 
assessed  should  entitle  the  owner  to 
relief  against  the  assessment.  Any 
8uch  alteration,  however  slight,  be- 
comes to  the  owner  a  subst;antial  ma- 
terial change.  The  test  should  be  not 
merely  the  identify  of  location  ip  the 
ordinance  and  place  of  construction, 
but  the  effect  produced  on  the  assessed 
property." 

So,  an  objection  that  a  paving  im- 
provement has  not  been  made  as  re- 
quired by  the  ordinance  cannot  be 
raised  at  the  confirmation  of  the  as- 
sessment, after  the  work  has  been 
done.  The  remedy  is  by  injunction 
before  the  work  is  completed,  and, 
this  course  not  having  been  taken,  the 
decision  of  the  city  authorities,  unless 
there  is  a  fraudulent  abuse  of  their 
power,  is  eonclusive.  Haley  v.  Alton 
(1894)  162  01.  113,  38  N.  E.  760. 

In  like  manner,  an  objection  tliat  the 


construction  of  a  street  was  not  In 

accordance  with  the  contract  is 
waived,  where  a  proiwrty  owner, 
knowing  of  the  work,  stood  by  in  si- 
lence and  made  no  protest  before  the 
acceptance  of  the  work  and  the  pay- 
ment of  the  contractor.  Russell  v. 
Whitt  (1914)  161  Ky.  187,  170  S.  W. 
609. 

While  courts  of  equity  will  inter- 
fere to  restrain  any  substantial  de- 
parture from  the  terms  of  an  ordi- 
nance relating  to  a  street  improve- 
ment, in  the  performance  of  work 
thereunder,  if  applied  to  in  apt  time 
while  the  work  is  in  progress,  where 
the  work  has  been  performed  by  the 
contractor  and  accepted  by  the  city, 
and  the  contractor  has  been  paid,  a 
property  owner  is  estopped  from  re- 
straining the  collection  of  the  special 
assessment,  on  the  ground  that  the 
work  has  not  been  done  in  substantial 
compliance  with  the  provisions  of  the 
ordinance.  Callister  v.  Kochersperger 
(1897)  168  IlL  8S4,  48  N.  £.  166, 
wherein  it  appeared  that  the  work  had 
been  left  in  an  incomplete,  unfinished 
state,  and  that  materials  had  been 
omitted. 

A  property  owner  cannot  see  a  con- 
tractor go  on  and  make  a  street  im- 
provement in  front  of  his  property  un- 
der a  contract  with  the  city,  making 
no  objection  while  the  work  is  being 
done,  and,  after  the  work  completed 
and  accepted  by  the  city  as  having 
been  done  according  to  the  contract, 
enjoin  the  collection  of  the  proper 
^pense  of  the  improvement  on  an  al- 
legation that  the  materials  used  and 
the  work  done  were  not  strictly  in  ac- 
cordance with  the  contract.  Evans- 
ville  V.  Pfisterer  (1870)  34  lad.  86,  7 
Am.  Rep.  214. 

Similarly,  in  Wilkes-Barre  v,  Hc- 
Dermott  (1891)  6  Kulp  (Pa.)  346.  it 
was  held  that  a  property  owner  could 
not  defend  against  a  paving  assess- 
ment on  the  ground  that  the  work  was 
not  done  in  accordance  with  the  speci- 
fications, and  that  the  defects  were 
such  as  virtually  to  destroy  its  use- 
fulness, where  he  stood  by,  as  the  work 
progressed,  and  permitted  the  city  to 
pay  the  contractor,  when  he  must 
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have  known  of  the  defects  in  the  per- 
formance of  the  contract.  ' 

Where  jurisdiction  is  conferred 
npon  a  municipal  body  to  provide  for 
paving  its  streets  and  charge  the  cost 
thereof  against  the  property  benefited, 
according  to  the  method  provided  by 
law,  a  property  owner  who  stands  by 
while  such  work  is  being  prosecuted, 
with  full  knowledge  that  large  expen- 
ditures are  being  made  for  such  im- 
provement, which  will  benefit  his  prop- 
erty, or  upon  due  notice  fails  to  ap- 
pear at  the  proper  time  and  before  the 
tribunal  prescribed  by  lav  and  pre- 
sent his  objections,  if  he  have  any, 
.will  not,  after  the  work  is  completed, 
be  afforded  relief  by  injunction 
against  assessments  levied  against  the 
property  benefited  to  pay  for  such 
work.  Muskogee  v.  Burford  (1919) 
—  OUa.  — ,  186  Pae.  949. 

An  objection  to  an  assessment  for 
a  sidewalk  in  that  the  material  need 
was  not  the  same  as  that  named  in  the 
ordinance  is  waived,  where  a  property 
owner,  after  an  unsuccessful  protest, 
waits  until  the  acceptance  of  the  work 
before  seeking  to  enjoin  collection  of 
the  tax.  StoU  v.  Salt  Lake  City  (1915) 
47  Utah,  118, 151  Pac.  9£8. 

The  owners  of  land  on  the  Hne  of 
a  street  cannot  invoke  the  aid  of  equi- 
ty to  enjoin  the  city  from  enforcing 
payment  of  assessments  against  their 
property  for  the  regrading  of  the 
street,  and  curbing  and  flagging  the 
sidewalks  thereof,  on  the  ground  that 
the  work  and  materials  are  not  in  ac- 
cordance with  the  stipulations  of  the 
contract,  but  are  of  an  inferior  qual- 
ity, where  the  application  for  relief  is 
not  made  until  nearly  a  year  and  a 
half  after  the  last  payment  was  made 
to  the  contractor.  Dusenbury  v.  New- 
ark (1874)  25  N.  J.  Eq.  295. 

In  Pittsburgh  v.  MacConnell  (1889) 
130  Pa.  463,  18  Atl.  645,  it  was  said: 
"A  property  owner  who  has  knowledge 
that  a  street  contract  was  fraudulent- 
ly obtained  from  the  city  officials,  and 
bces  the  work  being  badly  done  under 
it,  and  neglects  to  inform  the  city,  or 
to  take  any  steps  to  stop  the  work,  has 
not  a  very  strong  equity  to  be  relieved 
from  his  or  her  share  of  the  cost.  It 
is  not  safe  to  lie  by  under  such  cir- 


cumstances until  the  owner's  property' 
has  received  all  the  benefit  from  the 
improvement,  and  then  attempt  to'  es- 
cape all  share  of  the  burden.  In  such 
case,  wh^re  the  city  has  in  good  faith 
accepted  the  work  from  the  contractor, 
the  owner  is  too  late  with  ber  com- 
plaint. Even  where  the  contractor  re- 
ceives the  assessment  bills  in  payment 
of  his  work,  as  in  the  city  of  Phila- 
delphia, and  some  other  places,  it  has 
been  held  that  a  substantial  compli- 
ance with  the  contract  is  sufficient  to 
enable  the  contractor  to  recover." 

An  objection  that  an  improvement 
made  in  a  street  consists  of  changing 
the  grade,  where  the  ordinance  calls 
only  for  repaving,  is  waived  by  action 
on  the  part  of  the  objecting  property 
owner  which  amounts  to  acquiescence. 
People  ex  rel.  Keller  v.  Many  (1895) 
89  Hun,  188,  86  N.  Y.  Supp.  78,  where- 
in the  court  said:  **There  is  no  pre- 
tense that  the  relator  objected  to  the 
proposed  improvement  when  it  was 
proposed,  or  that  he  contended  that  it 
involved  a  change  of  grade,  or  that  he 
made  any  remonstrance  on  any  ground 
at  any  time  before  the  work  was  ac- 
tually done.  On  the  contrary,  he 
seenu  to  have  acquiesced  in  the  pro- 
posal and  in  the  plans  and  specifica' 
tions  for  the  work.  His  petition  shows 
that  he  subsequently  presented  a 
claim  of  some  sort  to  the  common 
council  for  adjustment  growing  out  of 
the  performance  of  this  work.  Under 
these  circumstances,  it  is  fair  to  pre- 
sume that  he  acquiesced  in  the  known 
theory  that  the  improvement  was  not 
an  alteration  or  change  of  grade. 
Hence,  since  his  attack  upon  the  re- 
spondents' jurisdiction  depends  upon 
proof  of  extrinsic  facts,  his  allegation 
respecting  those  facts  is  met  by  infer- 
ences deduced  from  his  conduct, 
which  tends  to  show  acquiescence  in 
the  theory  of  jurisdiction,  that  is  to 
say  that,  with  full  knowledge  of  the 
respondents'  proposal,  he  lies  by, 
waits,  suffers  an  important  public  im- 
provement to  be  made,  without  objec- 
tion, on  the  assumption  that  it  did 
not  involve  an  alteration  or  change  of 
grade,  until  he  obtains  all  the  benefit 
which  can  arise  therefrom,  maybe 
presents  his  claim  for  damages,  and 
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then  turns  about  and  attempts  to  es- 
cape payment  of  his  share  of  the  ex- 
pense hy  alleging  that  the  work»  after 
all,  really  did  Involve  a  change  of 
grade.  There  certainly  is  no  equity 
in  such  a  case,  and  if  it  succeeds  at 
all  it  should  be  strictissimi  juris.  To 
interfere  now  would  involve  the  rights 
of  many  others.  Hence,  upon  prin- 
ciple, and  as  matter  of  discretion,  we 
are  disinclined  to  interfere  on  the  the- 
ory of  want  of  jurisdiction.*' 

Likewise,  it  has  been  held  that 
where  a  property  owner,  while  an  or- 
dinance was  being  passed  and  a  street 
improvemeut  was  being  made,  with 
full  knowledge,  stood  by  and  made  no 
objection,  but  permitted  the  work  to 
be  completed,  he  could  not  afterwards 
raise  an  objection  that  no  grade  for 
the  street  was  established.  Powera  v. 
New  Haven  (1889)  120  bid.  185,  21 
N.  E.  1083. 

In  making  a  similar  holding,  the 
court  in  Wingate  v.  Astoria  (1901)  39 
Or.  603,  65  Pac.  982,  said:  "We  are 
clearly  of  the  opinion  that  where,  as 
in  this  case,  the  council  has  attempted 
to  establish  the  grade,  mere  irregu- 
larity, or  even  invalidity,  in  the  pro- 
ceedings, not  amounting  to  a  want  of 
jurisdiction,  would  not  affect  its  pow- 
er to  subsequently  improve  the  street 
according  to  such  grade,  or  afford 
ground  for  an  injunction  by  a  proper- 
ty owner  to  restrain  the  collection  of 
an  assessment  for  such  improvement 
after  the  work  had  been  completed. 
Under  the  charter,  proceedings  for 
the  establishment  of  the  grade  and  the 
improvement  of  the  street  are  entirely 
independent  of  each  other,  and  gov- 
erned by  different  provisions  of  law 
(Laws  1896,  p.  558) ;  and  even  if  the 
prior  establishment  of  a  grade  is  nec- 
essary, there  is  no  more  reason  for 
enjoining  the  collection  of  a  street  as- 
sessment because  the  grade  was  not 
legally  made  than  because  the  street 
was  not  legally  opened  in  the  first  in- 
stance. .  .  .  So,  too,  proceedings 
for  the  improvement  of  the  street  can- 
not be  collaterally  attacked  in  a  suit 
to  enjoin  the  collection  of  the  assess- 
ment, after  the  improvement  has  been 
made,  upon  the  ground  that  some  pri- 
or proceedings  for  the  establishment 


of  the  grade  were  irregular  and  ia- 

Talid."  See  to  the  same  effect,  Houck 
V.  Roseburg  (1910)  56  Or.  238,  108 
Pac.' 186. 

In  Realty  Sav.  Co.  v.  Southern  As- 
phaltoilene  Road  Co.  (1918)  180  Ky. 
242.  202  S.  W.  679,  it  was  contended 
that  the  material  with  which  a  portion 
0^  a*  street  occupied  by  a  street  rail- 
way was  built  was  much  more  expen- 
sive than  the  other  parts  of  the  pave- 
ment, and  that  the  city  council,  in  so 
providing,  had  acted  in  collusion  with 
the  railway  company  for  the  construc- 
tion of  a  solid  roadbed  at  the  expense 
of  the  abutting  owners.  It  was  held 
that  a  property  owner  who  did  not  take 
legal  proceedings  to  settle  the  question 
of  fraud  was  estopped,  by  his  failure 
to  do  so,  to  resist  the  assessment.  It 
was  said:  "In  support  of  the  judg- 
ment, counsel  for  appellees  insist  that 
the  improvement  of  streets  an^  ways 
of  a  city  is  the  exercise  of  a  govern- 
mental function,  and  it  is  for  the  mu- 
nicipality to  determine  how  and  with 
what  materials  the  streets  are  to  be 
constructed;  that  the  exercise  of  such 
functions  involves  discretionary.  t|pw- 
ers  vested  in  public  officers,  which  are 
not  subject  to  judicial  control,  and  if 
the  governing  law  has  been  observed, 
the  action  of  the  officers  vested  with 
such  power  may  not  be  interfered 
with  by  the 'courts,  except  under  ex- 
press provisions  of  law,  or  where  such 
ofiicers  have  acted  fraudulently  or  in 
bad  faith,  and  that  under  such  role 
the  averments  of  the  paragraph  of  the 
petition  to  which  the  demurrer  was 
sustained  are  insufficient  to  constitute 
a  defense.  The  rule  no  doubt  embod- 
ies the  correct  principle  of  the  law  as 
found  in  text-writers,  as  well  as  is 
numerous  decisions  from  this  court 
.  .  .  A  rule  equally  well  established 
in  this  state  in  suits  of  this  character 
is  that  the  proper^  owner  will  not 
be  permitted  to  stand  by  and  allov 
the  street  in  front  of  his  property  to 
be  improved  at  the  Instance  of  the 
municipality,  the  contractor  to  expend 
his  money  in  making  the  improvement, 
the  work  to  be  completed  and  accept- 
ed, and  the  apportionment  made  upon 
the  faith  that  the  cost  was  to  be  a 
charge  upon  hia  proper^,  without 
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first  making  some   legal  objection 
hereto  before  the  wprk  shall  have 
been  done.    .   .   .    This  rule  is  not 
denied  by  the  defendants,  but  it  is  in- 
sisted that  it  is  in  the  nature  of  an 
estoppel,  and  that  such  defense  can- 
not be  enforced  upon  demurrer,  but 
must  be  pleaded  in  order  for  the  party 
relying  thereon  to  obtain  the  benefit 
of  it    This  court,  however,  in  the 
case  of  Louisville  v.  Gast  (1904)  118 
Ky.  664,  81  S.  W.  693,  held  that  such 
Gondoct  on  the  part  of  the  property 
owner  constituted  a  waiver  ot  any 
right  which  ha  might  have  to  resist 
the  collection  of  the  price  of  the  im- 
provement as  apportioned  to  his  prop- 
erty rather  than  an  estoppel  against  ( 
him.  In  the  case  of  Caperton  v.  Hum- 
pick  (1893)  96  Ky.  106,  23  S.  W.  876, 
it  was  held  that  a  mere  objection 
nude  by  the  proper^  owner  to  the 
contractor,  at  the  beginning  of  or 
daring  the  progress  of  the  work,* 
was  insufficient  to  save  him  from  the 
consequences  of  the  waiver,  and  that 
in  order  to  do  so  he  should  manifest 
his  objection  by  some  character  of  le- 
sal  proceeding  having  for  its  purpose 
the  stopping  of  the  woric,  unless  a 
valid  reason  existed  for  his  failure  to 
do  80.  It  is  true  the  defense  therein 
was  that  Breckenridge  street,  which 
was  being  constructed,  ^as  not  a  pub- 
lic street,  but  defendants  stood  by  and 
permitted  the  work  to  be  completed 
without  taking  steps  to  test  that  ques- 
tion, and  in  its  opinion  this  court  said : 
'If  Breckenridge  was  not  at  the  tinw 
a  public  street,  then  the  contractor 
who  built  the  bridge,  as  well  as  appel- 
lee who  made  the  improvements,  were 
simply  trespassers,   and  appellants 
mij^t  have,  by  legal  proceedings, 
stopped  construction  of  both,  and  it 
seems  to  ns  good  faith  required  them 
to  do  so,  if  they  did  not  intend  to 
abide  by  and  avail  themselves  of  the 
benefit  thereof,  and  thus  impliedly 
dedicate  the  street,  if  not  directly.'  If 
good  faith  on  the  part  of  a  property 
owner  would  require  him  to  take  legal 
proceedings  to  test  the  question  of 
Aether  the  street  being  improved 
was  a  public  one,  in  order  to  relieve 
bimself  of  the  consequences  of  the 
waiver  of  that  question,  it  would  also 
9  A.L.R.— Bl. 


require  of  the  property  owner  in  a  case 
like  this  (having  no  valid  excuse)  to 
take  such  proceedings  as  may  be  nee- 
essary  to  settle  the  question  of  the 
bad  faith  or  fraud  on  the  part  of  the 
council  in  ordering  the  improvement 
made.  A  mere  notification  given  to 
the  contractor  of  the  property  own- 
er's objections  to  the  work  being  done 
ought  not  to  furnish  grounds  for  the 
contractor  to  desist  from  his  work, 
for  in  many  cases  such  objections 
might  be  frivolous,  and  the  contractor 
who  entered  into  his  contract  in  good 
faith  should  sot  have  his  trork  inter- 
rupted, nor  should  the  interest  of  the 
public  in  the  improvement  of  the 
street  be  postponed  upon  such  unsub- 
stantial objections  as  the  property 
owner  might  conceive  to  be  sufficient. 
He  should  be  required  to  manifest  his 
objections  in  more  substantial  form 
by  some  character  of  legal  proceedings 
suitable  for  the  purpoee.  In  this  case 
no  such  proceedings  were  had,  since 
the  work  was  completed  and  accepted 
by  the  city,  followed  by  the  issuance 
of  the  apportionment  warrants." 

Similarly,  it  has  been  held  that  a 
proper^  owner  was  eatoppied  from  ob- 
jecting to  Ml  assessment  on  the  ground 
that  the  city  engineer  made  the  grade 
of  a  street  different  from  that  adopted, 
by  the  city,  where  she  made  no  objec- 
tions during  the  progress  of  the  woric, 
which  was  undertaken  at  her  instance 
and  for  the  benefit  of  her  property, 
and  where,  in  addition,  her  agents  ac- 
tively aided  the  contractor  by  hauling, 
for  him  and  furnishing  naaterial.  Mc- 
Knight  V.  Pittsburgh  (1879)  91  Pa. 
278. 

So,  an  objection  to  an  assessment 
for  the  paving  and  curbing  of  a  street 
that  at  one  corner  the  sidewalk  is  nar- 
rowed by  the  curb  to  a  width  leas  than 
that  required  by  statute  is  waived  by' 
a  property  owner  who  stands  by  and' 
permits  the  city  to  make  the  improve- 
ment and  incur  the  expense,  without 
making  protest.  Ulm  v.  Cincinnati 
(1896)  4  Ohio  S.  ft  C.  P.  Dec.  186, 

Where  property  owners  stand  by 
without  objection  while  the  work  ia 
being  completed,  "taking  the  chances 
of  the  benefits  to  their  property,"  they 
are  estopped  thereafter  to  object  that 
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the  contractor  has  cut  down  the  nat- 
ural grade  of  the  street  to  an  unneces- 
sary depth,  rendering  access  to  their 
property  difficult,  killing  shade  trees, 
and  impeding  the  drainage  of  the  sur- 
face water  from  the  street.  De  Fuy 
V.  Wabaah  (1898)  183  Ind.  386,  32  N. 
E.  1016. 

It  has  been  held  that  an  injunction 
would  not  be  granted  against  the  col- 
lection of  an  assessment  for  a  street 
improvement,  on  the  ground  that  the 
work  was  not  done  according  to  the 
requirements  of  the  contract,  and  that 
both  in  materials  and  execution  it  was 
defective  to  such  an  extent  as  to  len- 
der the  pavement  almost  valueless, 
where  the  property  owner  stood  by  un- 
til after  the  completion  of  the  work 
and  payment  to  the  contractor.  Lieb- 
atein  v.  Newark  (1873)  24  N.  J.  Eq. 
200.  The  court  said:  "Equity,  how- 
ever, will  undoubtedly  readily  afford 
relief  in  such  cases  as  this,  when  time- 
ly application  is  made  to  the  court; 
but  such  application  must  be  made 
while  the  court  has  the  power  to  do 
justice  between  the  parties,  without 
injustice  to  others.  In  such  cases,  the 
court  will  restrain  the  city  authori- 
ties from  paying  for  the  woiic  until 
the  defects  shall  have  been  remedied; 
or  will  compel  a  just  deduction  in  re- 
spect of  such  defects,  from  the  con- 
tract price,  if  it  be  still  unpaid,  or 
from  any  part  of  it  remaining  unpaid, 
if  sufficient  for  the  purpose;  and  if  not 
auffieient»  th«n  so  far  as  it  will  go. 
.  .  .  But  if  the  landowners  stand  by 
and  permit  the  city  to  pay  the  con- 
Iraetor,  they  can  have  no  relief  against 
the  assessment.  ...  In  such  case 
their  inaction  is  a  ground  of  estoppel, 
and  by  permitting  the  city  to  pay  the 
contract  price  they  have  put  it  out  of 
the  power  of  this  court  to  afford  re- 
lief. And  further,  the  question  under 
these  circumstances  would  simply  be. 
whether  they  alone  should  bear  the 
consequences  of  the  neglect  of  those 
who  must  be  regarded  as  their 
agents." 

After  the  completion  of  a  street 
pavement,  property  owners  cannot 
complain  that  a  street  railway  com- 
pany was  permitted  to  remove  its  rails, 
instead  of  paving  the  portion  of  the 


street  occupied  by  its  tracks,  as  re- 
quired by  statute.  Diederich  v.  Red 
Cloud  (1919)  —  Neb.  — ,  173  N.  W. 
698.  gee  to  the  same  effect.  Realty 
Sav.  Co.  V.  Southern  AsphaltoUeDe 
Road  Co.  (1918)  180  Ky.  242,  202  S.  W. 
679.  and  Caperton  v.  Humpick  (1893) 
95  Ky.  105,  23  S.  W.  876. 

So,  an  objection  that  a  sewer  is  not 
constructed  under  the  supervision  of 
the  city  engineer  is  waived  where  the 
owner  knows  of  the  improvement,  and 
stands  by  without  objection  until  the 
completion  of  the  work.  Walsh  v. 
First  Nat.  Bank  (1909)  139  Ho.  App. 
641,  123  S.  W.  1001. 

The  alleged  fact  that  a  storm-drain 
\  sewer,  as  planned  and  constructed, 
has  not  an  outlet  provided,  is  waived 
by  property  owners  by  their  failure  to 
protest  on  that  ground  within  a  sea- 
sonable time,  and  having  failed  to 
protest,  and  therefore  waived  such  de- 
fects in  so  far  as  the  defects  affect 
the  validity  of  the  special  assessment 
they  cannot  be  heard  to  assert  such 
grounds  as  a  defense  to  the  enforce- 
ment of  the  assessment  lien.  Ains- 
worth  V.  Arizona  Asphalt  Paving  Co. 
(1916)  18  Ariz.  242,  158  Pac.  428. 

An  objection  that  the  city  council 
extended  the  time  within  which  the 
contractors  were  to  complete  a  grad- 
ing improvement  cannot  be  heard  aft- 
er the  completion  of  the  work.  "The 
property  owners  could  not  stand  by 
and  see  the  improvement  made  with- 
out making  any  effort,  by  injunction, 
to  prevent  it,  and  then,  after  the  work 
was  done  or  nearly  done,  refuse  to  pay 
for  it."  Lafayette  v.  Fowler  (1870) 
34  Ind.  140. 

An  objection  that  "no  work  was 
done  on  the  new  street"  for  more  than 
a  year  from  the  time  the  land  was 
taken  cannot  be  raised  in  a  suit  to  en- 
join the  collection  of  an  assessment, 
after  the  owner  has  stood  by  for  four 
years  while  the  work  was  perfomed 
and  expenditures  incurred,  without  an 
appeal  to  a  jury.  Whiting  v,  Boston 
(1870)  106  Mass.  89. 

After  the  completion  of  a  sewer 
with  capacity  to  drain  an  adjacent 
district,  the  property  holders  in  the 
latter  are  precluded  from  objecting  to 
the  connection  of  their  sewer  with  it 
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and  being  assessed  therefor,  on  the 
ffmnd  that  the  charter  provided  tor 
connection  with  a  public  seWer.  Eyer- 
man  v.  Blaksley  (1883)  78  Mo.  145. 
wherein  the  court  said:  "It  mifht  be 
questioned  whether  the  assembly  can 
authorize  the  construction  of  a  dis- 
trict sewer  of  greater  capacity  than 
necessary  to  drain  the  district  in 
which  it  is  constructed,  at  the  ex- 
pense of  the  property  holders.  They 
might  object  and  resist  the  payment 
of  the  extra  cost  of  such  a  sewer,  or, 
by  timely  proceeding,  restrain  the 
municipal  authorities  from  its  con- 
struction.'* 

An  injunction  will  not  be  granted  at 
tiie  suit  of  a  property  owner  to  re- 
strain the  collection  of  an  assessment 
for  the  construction  of  a  sewer,  on 
the  ground  of  fraud,  by  the  placing 
therein,  by  the  contractor,  of  rings  in- 
stead of  a  more  approved  method  of 
connecting  the  pipes,  where  no  serious 
damage  has  been  done  thereby,  and 
inch  owner  stood  by  and  permitted 
the  work  to  be  completed,  instead  of 
enjoining  its  completion.  Blanchard 
T.  Columbus  (1896)  8  Ohio  S.  &  C.  P. 
Dec.  676. 

Where  the  petition  for  an  improve- 
ment refers  to  the  street  proposed  to 
be  improved  as  a  public  road  already 
laid  out,  property  owners  who  know 
that  the  line  of  the  improved  street  is 
at  variance  from  tiie  old,  but  make  no 
objection,  will  be  held  to  have  ac- 
quiesced in  the  improvement  on  the 
lines  actually  followed,  and,  after  the 
town  has  spent  money,  it  does  not  lie 
in  their  mouths  to  object  to  an  assess- 
ment on  that  ground.  Gillman  v. 
Bloomfleld  (1909)  78  N.  J.  L.  67.  78 
Atl604. 

AftOT  a  city  pavement  has  been  com- 
pleted and  in  a  large  measure  paid  for, 
both  the  city  and  property  owners  hav- 
ing received  the  benefits  thereof,  it  is 
too  late  for  a  property  owner  to  resist 
the  payment  of  his  assessment.  Clark 
V.  Opelousas  (1920)  147  La.  84  So. 
438. 

(t)  Oumer  not  eatopped. 

In  other  cases  a  property  owner  has 
been  held  to  be  entitled  to  resist  the 
payment  of  an  assessment  for  a  street 
or  sewer  inq;>rovement  because  of  some 


defect  in  the  manner  in  which  the 
work  was  performed,  though  he  made 
no  objection  thereto  during  the  prog- 
ress of  the  work. 

Thus,  in  Catts  v.  Smyrna  (1914)  10 
DeL  Ch.  268,  91  Atl.  297,  it  appeared 
that  the  statute  under  which  an  im- 
provement was  made  provided  for  the 
paving  of  the  street,  but  not  for  curb' 
ing  or  paving  to  the  building  line,  and 
it  was  held  that  an  owner  who  stood 
by  without  objecting  until  the  comple- 
tion of  the  work  was  not  thereby  es- 
topped from  contesting  the  validity 
of  the  assessment,  on  the  ground  that 
the  curbing  was  improperly  located. 

In  order  to  justify  an  assessment 
for  a  street  improvement  which  de- 
rives its  authority  solely  from  a  peti- 
tion of  property  holders,  it  is  clearly 
necessary  that  the  work  should  be 
done  in  accordance  with  the  petition. 
Therefore,  where  a  petition  asks  for 
the  improvement  of  nine  streets  ac- 
cording to  "the  present  establiahed 
grade/*  and  tlie  city  improves  only 
seven  streets,  grading  some  to  grades 
thereafter  established,  and  one  to  a 
new  grade,  the  petitioners  are  not  es- 
topped, from  objecting  to  the  assess- 
ment because  they  did  not  proceed 
with  their  objection  until  after  the 
work  was  completed.  Hutchinson  v. 
Omaha  (1897)  52  Neb.  346,  72  N.  W. 
218,  wherein  the  court  said:  "It  is 
only  in  cases  of  laches  that  the  plain- 
tiffs are  estopped  by  permitting  the 
work  to  progress.  The  fact  that  the 
work  was  progressing  was  not  notice 
to  these  plaintiffs  that  the  city  did  not 
intend  to  proceed  therewith  according 
to  the  petition^  and  some  of  them  bad 
no  actual  knowledge  of  the  fact. 
'  Moreover,  the  city  had  a  general  power 
to  grade  the  streets,  assessing  one  half 
the  cost  against  the  abutting  and  ad- 
jacent property,  and  that  .specially 
benefited.  As  It  had  that  power,  it  is 
difficult  to  see  how  the  plaintiffs  could 
have  prevented  the  performance  of  the 
work." 

So,  it  has  been  held  that  the  pro- 
visions of  a  statute  that  a  defendant 
in  an  action  to  recover  the  apportion- 
ment of  'the  coat  ef  a  street  improve- 
ment from  a  proper^  owner  should 
not  be  allowed  to  make  the  defense 
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that  the  work  was  not  done  according 
to  contract,  meant  only  that  objections 
as  to  the  quality'of  the  work,  the  kind 
of  materials  used,  and  like  defects,  if 
any,  could  not  be  set  up  as  a  defense 
to  the  action  after  the  work  had  been 
completed  and  received  by  the  proper 
authorities  and  apportionments  made, 
but  did  not  mean  that  a  party  sued 
for  street  improvements  was  estopped 
from  presenting  the  defense  that  the 
improvements  were  made  at  a  place 
other  than  that  provided  by  the  ordi- 
nance. Fetter  v.  Allen  (1899)  21  Ky. 
L.  Rep.  1122,  54  S.  W.  174. 

Where  a  statute  provided  that  "no 
officer  of  such  city  shall  be  interested, 
directly,  or  indirectly,  in  any  contract 
with  such  city,  or  wiih  any  of  the  of- 
ficers thereof,  in  their  official  capacity,^ 
or  in  doing  any  work  or  furnishing 
any  supplies  for  the  use  of  such  city 
or  its  officers  in  their  (dScial  capacity; 
and  any  claim  for  compensation  for 
work  done,  or  supplies  or  materials 
furnished,  in  which  any  such  officer  is 
interested,  shall  be  void,  and  if  au- 
dited and  allowed,  shall  not  be  paid 
by  the  treasurer,"  it  was  held  that  a 
property  holder  who  did  not  object 
-  but  remained  passive  until  the  prop- 
erty was  improved,  was  not  thereby  es- 
topped from  objecting  to  the  validity 
of  a  street  assessment.  Northport  v. 
Northport  Townsite  Co.  (1902)  27 
Wash.  643,  68  Pac.  204. 

A  property  owner  is  not  estopped 
from  resisting  payment  of  an  assess- 
ment for  the  construction  of  a  sewer 
on  the  ground  that  it  was  not  com- 
pleted within  the  time  named  in  the 
contract,  though  he  has  connected  his 
property  with  and  uses  the  sewer. 
Neill  V.  Trans-Atlantic  Mortg.  Trust 
Co.  (1901)  89  Ho.  App.  644,  wherein 
the  court  said:  "Defendant  had  no 
lot  or  part  in  employing  the  contractor 
to  build  the  sewer.  The  street  is  his 
property,  subject  to  the  easement  of 
the  public.  .  .  .  He,  therefore,  finds 
upon  his  property  (which  he  may 
rightfully  use  for  any  pun>OBe  not  in- 
consistent with  public  use  and  con- 
trol) an  underground  drain  called  a 
sewer.  Why  may  he  not  use  it  with- 
out paying  for  it,  when  it  has  been  put 
there  without  his  request,  and,  it  may 


be,  against  his  consent?  We  have  the 
highest  authority  for  saying  that,  when 
one  finds  a  structure  upon  his  prop-- 
erty  which  has  been  placed  thm 
without  his  request,  or  direction,  or 
consent,  he  cannot  be  made  liable  for 
its  cost  by  using  it." 

In  Schumm  v.  Seymour  (1873)  24 
N.  J.  Eq.  143,  departures  from  the  con- 
tract specifications  for  a  street  im- 
provement were  alleged  to  have  been 
made  in  the  flagging,  the  bridge  stone, 
and  the  curbing.  It  was  also  charged 
that  the  road  was  not  graded  and  ex- 
cavations filled  in,  as  the  specifications 
required,  and  that  the  sand  filling  was 
not  in  fact  furnished,  and  that  the 
covering  to  be  put  on  top  of  the  road- 
bed was  not  of  the  qvaljty  required 
by  the  contract.  It  was  held  that,  pay- 
ment not  having  been  made,  an  owner 
might  have  relief  in  equity  to  restrain 
the  collection  of  the  assessment,  and 
had  not  waived  his  right  by  remaining 
silent  and  accepting  bei^efits.  See  also 
Brewster  v.  Newark  (1856)  11  N.  J. 
Eq.  114. 

In  Wingert  v.  Tipton  (1907)  134 
Iowa,  97,  108  N.  W.  1035,  it  was  con- 
tended that  inferior  materials  were 
used  in  the  construction  of  a  street 
pavement,  and  it  was  pleaded  by  the 
contractor,  the  action  being  a  suit  in  ' 
equity  to  declare  the  assessment  in- 
valid, that  all  the  matters  complained 
of  in  respect  to  the  character  of  the 
paving  work  were  known  to  the  plain- 
tiffs while  the  work  was  in  process  of 
construction,  and  that  they  made  no 
objection;  further,  that  in  response  to  \ 
the  notice  published  pursuant  to  a  I 
resolution  of  the  city  council,  none  of  ; 
the  plaintiffs  appeared  and  filed  ob- 
jections addressed  to  the  character  of  : 
the  work.   The  court,  however,  said: 
"It  is  said  that  out  of  this*  situation  \ 
an  estoppel  arose  In  favor  of  defend-  , 
ants,  in  the  face  of  which  plaintlffa 
should  not  be  heard  to  insist  upon  the 
matters  of  defect  and  failure  now 
pleaded  by  them  to  prevent  payment  ; 
being  made  under  the  contract.  It  if  i 
not  easy  to  see  how  an  estoppel  could  ; 
thus  arise.  In  the  first  place  ^e  in- 
dividual property  owners  of  the  city 
cannot  be  held  to  a  precise  knowledge 
of  the  terms  of  the  contract;  the  sub- 
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I     ject-mattw  was  within  tiie  control  of 
the  eit^  council,  not  only  to  miUce  the 
contract,  but  to  attend  to  its  execu- 
tioB.  And  most  certainly  the  individu- 
al property  owners  were  under  no  ob- 
!     ligation  to  stand  about  watchin^r  the 
work,  and  make  protest  because  of 
this  or  that  according  to  their  indi- 
Tidnal  interpretation  of  the  contract. 
The  contractors  were  familiar  with 
the  provisions  of  the  contract,  and 
'    they  owed  the  duty  to  the  city  and  to 
I    each  individual  taxpayer  to  execute 
the  work  according  to  such  contract. 
I    It  would  be  a  monstrous  doctrine  that 
;    would  permit  a  recovery  by  them ;  not- 
'    withstanding  conscious  and  flagrant 
I    Tiolations  of  the  contract,  becauso, 
I    forsooth,  some  of  the  individual  prop- 
I    erty  owners,  in  passing  by  the  work, 
i    observed  the  manner  of  its  perform- 
ance.  No  case  can  be  found  in  the 
books  to  countenance  such  a  doctrine. 
Moreover,  that  an  equitable  estoppel 
bottomed  on  silence  may  arise,  there 
must  be  not  only  a  du^  to  speak,  but 
the  silence  must  amount  to  a  legal 
^nd,  in  that  thereby  the  other  party, 
ignorant  of  the  truth,  was  misled  in- 
to doing  that  which  he  would  not  have 
done  but  ftir  such  silence.    If  both 
parties  know  the  truth,  there  can  be 
00  estoppel  by  silence." 

Where  objection  is  made  before  final 
payment  by  the  city,  equity  will  re- 
Uere  the  property  owner  from  a  street 
assessment  where  the  work  has  been 
defectively  performed,  and  will  also 
restrain  the  city  from  paying  the  con- 
tractor the  full  amount  of  his  con- 
tract deducting  a  sum  to  cover  the 
d^Jency  in  workmanship,  notwith- 
standing the  owner  has  stood  by  and 
accepted  the  benefits  of  the  improve- 
ment. Schumm  v.  Seymour  (N.  J.) 
supra. 

Here  silence  on  the  part  of  an 
ownw,  and  failure  to  make  objections 
to  the  kind  of  curbing  bdng  laid  as 
different  from  that  petitioned  for,  is 
not  such  acquiescence  as  will  estop  an 
owner  from  denying  the  validity  of 
an  assessment.  Winnebago  Furni- 
ture Mfg.  Co.  V.  Fond  du  Lac  County 
(1902)  113  Wis.  72,  88  N.  W.  1018, 
wherein  the  court  said:  "It  must  be 
borne  in  mind  that,  to  aronse  estoppel 
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from  mere  silence,  the  plaintiff  must, 
-at  least,  have  had  reasonable  ground 
to  suppose  that  the  work  was  proceed- 
ing upon  the  expectation  of  charging 
expense  to  it.  Of  this  also  there  is  an 
entire  absence  of  evidence.  The  plain- 
tiff presumably  knew  that  it  was  not 
undor  liability,  except  by  its  own  con- 
sent. It  knew  it  had  given  consent 
only  upon  condition  of  a  block  pave- 
ment. It  knew  that  the  plan  for  a- 
block  pavement  had  been  abandoned, 
although  it  does  not  appear  that  it 
knew  that  others  had  signed  a  peti- 
tion and  agreed  to  be  liable  in  case 
of  a  macadam  pavement,  In  all  this 
there  was  nothing  to  notify  the  plain- 
tiff that  the  city  purposed  or  expected 
to  charge  it  with  the  ex{>ense  of  curb- 
ing. The  city  had  a  perfect  right  to 
put  in  such  pavement  at  the  expense 
of  the  general  funds  of  the  city,  and 
nothing  to  indicate  a  different  policy 
was  brought  to  plaintiff's  notice.  We 
therefore  feel  constrained  to  disagree, 
both  with  the  finding  of  fact  that  there 
was  no  objection,  and  with  the  conclu- 
sion of  law  that  plaintiff,  by  silence  or 
acquiescence,  has  estopped  itself  from 
denying  liability  for  the  improvement 
made." 

So,  where  it  appears  that  not  only 
were  sidewalks  improved  by  grading, 
curbing,  and  flagging,  the  gutters  by 
paving,  and  the  street  by  grading,  as 
proinded  for  in  the  ordinance,  but  that 
the  street  was  also  improved  by  mac- 
adamizing, it  was  held  that  a  property 
owner  is  not  estopped  by  his  silence 
from  objecting  to  the  assessment  of 
the  entire  improvement  on  the  ground 
that  the  macadamizing  was  unauthor- 
ized. Burnett  v.  Boonton  ri907)  76  N. 
J.  L.  467,  70  Atl.  67,  wherein  the  court 
said:  "Noi*  is  the  prosecutor  estopped 
from  denying  the  validity  of  the  assess- 
ment, so  far  as  the  beneflt  of  the  mac- 
adam is  concerned.  If  the  defect  con- 
fdsted  of  an  irregularity  only,  this  con- 
tention might  prevail,  since  the  prose- 
cutor was  inactive  and  silent  in  the 
face  of  the  progress  of  the  work.  But 
this  improvement,  so  far  as  paving 
with  macadam  is  concerned,  was  unau- 
thorized by  the  ordinance  under  which 
the  work  was  instituted.  The  inaction 
and  silence  of  the  prosecutor,  there- 


Digitized  by 


806 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


L9  A.L.R. 


fore,  worked  no  estoppel  or  laches  on 
his  part.  He  had  a  right  to  rest  upon 
the  fact  that  he  was  not  to  be  assessed 

for  the  benefit  of  this  unauthorized 
work  any  more  than  he  would  have 
been  if  it  had  been  done  by  some  mere 
volunteer.** 

In  Chehalia  v.  Cory  (1911)  64  Wash. 
367,  116  Pac.  875,  it  appeared  that 
a  city  council  had  authority  to  levy 
^  asBessments  for  a  street  improvement 
to  the  amount  of  $6,000,  but  could  not 
so  beyond  that  amount  without  no- 
tice. It  was  held  that  property  owners 
were  not  estopped  from  contesting  an 
additional  amount  of  more  than  $8,000 
by  any  subsequent  acts,  on  which  the 
contractors  did  -  not  rely  in  making 
a  larger  assessment.  See  also  Collins 
V.  EUensburg  (1912)  68  Wash.  212, 
122  Pac.  1010,  wherein  the  court  said: 
**The  obvious  purpose  of  the  estimate 
is  to  advise  the  property  owners  of 
the  probable  expense  of  the  proposed 
improvement,  that  they  may  protest 
against  it  if  it  exceeds  what  they  are 
willing  to  pay  for  the  improvement.  It 
requires  no  argument  to  show  tiiat, 
when  the  actual  cost  is  grossly  in  ex- 
cess  of  the  estimated  cost,  the  pub- 
lication of  the  estimate  is  much  more 
prejudicial  to  the  interests  of  the 
property  owner  than  if  no  estimate 
whatever  had  been  given.  It  is  actual- 
ly misleading.  If  no  estimate  be 
given,  he  could,  in  response  to  the  pub- 
lished notice,  protest  against  further 
proceeding  until  it  be  furnished,  and, 
if  overruled,  would  not  be  estopped  to 
enjoin  the  enterprise  or  contest  the  as- 
sesament  on  that  ground.  But  where 
an  estimate  is  given,  he  has  the  right 
to  rely  upon  it,  and  the  city  should  be 
estopped  to  assert  any  jurisdiction  to 
exceed  the  estimate  in  the  actual  cost 
assessed.  Since  the  legislature  might 
have  dispensed  with  any  estimate,  the 
failure  of  the  council  to  make  any 
would  doubtless  be  held  an  irregular- 
ity which  might  be  waived  by  a  fail- 
ure to  protest.  This  is  also  on  the 
ground  of  estoppel;  but  obviously  no 
ratoppel  against  the  property  owner 
can  be  grounded  upon  his  action,  in- 
duced by  erroneous  information  upon 
which  he  had  the  legal  right  to  rely." 
Where  a  petition  for  a  street  im- 


provement ia  for  grading  only,  and  the 
contract  provides  not  only  for  the 
grading  of  the  street,  but  also  for 
metaling  and  the  placing  of  gutters, 
an  assessment  for  the  whole  work  is 
void,  and  a  property  owner  is  not  es- 
topp«d  from  contesting  it  because  he 
remains  silent  during  the  progress  of 
the  work.  State,  App,  Prosecutor, 
V.  Stockton  (1898)  61  N.  J.  L.  520,  39 
Atl.  921,  wherein  the  court  said:  ^'The 
presentation  of  ttie  petition  is  a  juris- 
dictional fact  which,  being  wanting, 
left  the  council  wiliout  any  power 
whatever,  and  the  presentation  of  a 
petition  for  one  character  of  improve- 
ment did  not  authorize  the  council  to^ 
proceed  to  make  another  and  very  dif- 
ferent one.  The  jurisdiction  of  the 
council  WELS  to  proceed  to  grade  this 
street,  and  not  to  metal,  macadamize, 
and  curb  it.  The  power  of  the  coun- 
cil in  that  matter  of  this  character  of 
street  improvements  was  a  specially 
delegated  authority,  and  the  proceed- 
ings thereunder  were  legal  only  when 
in  strict  conformity  with  its  direction. 
State,  Terhune,  Prosecutor,  v.-Passaic 
(1879)  41  N.  X  L.  90.  The  presenta- 
tion of  this  petition  was  a  condition 
precedent  to  the  exercise'of  the  power 
to  grade  this  street,  and  was  a  juris- 
dictional requisite.  The  improvement, 
if  any  was  ordered  made  at  all,  must 
have  been  confined  to  that  requested 
in  the  petition,  and  cost  and  expense 
Incurred  could  only  be  for  the  grad- 
ing, and  an  assessment  for  any  other 
expense  would  be  a  void  assessment. 
.  .  .  It  is  contended  that  the  prose- 
cutors are  estopped  from  denying  the 
validity  of  tiiis  assessment.  If  the  de- 
fect consisted  of  an  irregularity  only, 
this  contention  might  prevail.  It  is 
said  the  prosecutors  were  inactive  and 
silent  in  the  face  of  the  progress  of 
this  improvement,  and  that  they  are  in 
laches  and  estopped  from  making  the 
objection  now  urged  against  the  as- 
sessment. But  this  improvement,  out 
of  which  this  assessment  arose,  not 
being  within  the  power  of  the  coun- 
cil of  the  town  to  make,  and  unau- 
thorized by  the  act  under  which  it 
could  have  exercised  this  power,  the 
alleged  inaction  or  silence  of  the 
prosecutors  during  the  progress  of  the 
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work  created  no  laches  or  estoppel  on 

their  part.  They  had  the  right  to  rest 
upon  the  fact  that  they  could  not  be 
^sessed  for  the  cost  of  this  absc^ute- 
ly  unauthorized  work,  even  if  they  had 
the  knowledge  that  it  was  being  done, 
■any  more  than  they  would  have  been 
chargeable  if  it  had  been  done  by  some 
mere  volunteer.  They  were  charge- 
able only  with  the  knowledge  that  they 
had  applied  for  certain  work  to  be 
done,  and  that  the  council  were  unau- 
thorized to  do  any  other  work  the  ex- 
pense of  which  could  be  imposed  upon 
their  property.  Where  municipal  of- 
ficers exercise  powers  not  conferred  by 
charter  in  the  making  of  street  im- 
provements, they  are  in  no  sense 
agents  or  representatives  of  the  prop- 
erty owners,  and  no  liability  attaches 
to  the  latter  from  their  mere  inaction 
or  silence,  for  improvements  so  made. 
The  doctrine  of  equitable  estoppel  has 
no  place  in  a  case  where  usurped 
powers  have  been  exercised  by  munic- 
ipal officers,  who,  in  so  doing,  were 
contravening  public  policy,  as  well  as 
known  positive  law." 
'  Likewise,  where  an  ordinance  was 
passed  for  the  repair  of  a  road  at  a 
certain  price  per  square  yard,  and  aft- 
er the  contract  was  let,  the  council  de- 
cided on  a  larger  improvement  at 
greater  expense,  it  was  held  that  their 
decision  as  to  the  necessity  of  the  ex- 
tra  work  was  not  binding  on  an  ad- 
joining owner,  and  that  he  might  re- 
sist the  payment  of  the  assessment, 
notwithstanding  he  made  no  effort  to 
enjoin  the  progress  of  the  work.  Rey- 
nold V.  Clearwater  (1859)  3  Ohio  Dec. 
Reprint,  169,  wherein  the  court  said : 
"It  is  said  we  ought  not  to  interfere 
because  the  city  council  have  adju- 
dicated, by  ordering  the  improvement 
to  foe  made  and  accepting  it  after  the 
work  was  done,  thereby  ratifying  the 
acts  of  the  cil7  officials,  as  well  as 
those  of  the  plainti£F.  These  proceed- 
ings, it  is  supposed,  concluded  all  par* 
ties,  except  in  the  case  of  actual  fraud, 
or  where  fatal  defects  are  found  to 
exist  in  the  ordinance,  or  the  mode  in 
which  the  contract  is  claimed  to  have 
been  performed.  The  question,  then, 
is  simply  this:  Can  we  supervise  the 
jtets  of  the  city  authorities  after  they 


have  been  performed,  when  it  is  very 
clear  we  might  have  enjoined  them  for 
the  commission  of  those  acts,  if  our 
equitable  power  had  been  invoked  be- 
fore they  were  complete,  or  while  they 
were  threatened  to  be  done?  It  seems 
to  us  the  preventive  process  of  the 
court  could  not  have  been  denied,  if 
an  application  had  been  made,  upon 
the  evidence  now  adduced,  for  an  in- 
terference at  any  time  during  the  prog- 
ress of  the  work,  as  it  is  clear  we 
should  but  have  thereby  awarded  a 
clear  legal  right  to  avoid  an  unjust 
assessment,  and  saved  the  landholder 
from  a  burden  that  ought  not  to  have 
been  borne.  Nor  does  it  follow,  be- 
cause a  restraining  order  was  not  ob- 
tained, that  the  omission  to  seek  that 
remedy  is  a  waiver  of  any  right  on  the 
part  of  the  defendant,  to  dispute  the 
regularity  of  the  course  pursued  by 
the  agente  of  ihe  city.  .  .  .  We  can- 
not then  permit  the  idea  to  be  enter- 
tained that  there  is  no  supervision 
over  the  oiBcial  acts  of  municipal 
agents,  or  that  their  action  is  con- 
clusive in  any  case,  where  they  are 
empowered  to  levy  an  assessment. 
Such  a  doctrine  would  leave  a  party, 
injured  by  gross  official  delinquency, 
without  remedy.  In  every  ordinary 
case,  wherC'the  final  action  of  a  ju- 
dicial tribunal  is  had,  there  may  be 
a  supervision  by  appeal  or  writ  of  er- 
ror, but  in  the  case  before  us  there  is 
no  such  remedy;  nor  would  the  ordi- 
nary process  of  certiorari .  reach  the 
point,  as  the  complaint  is  not  of  the 
act  of  the  co.Uncil,  but  of  the  agenia  of 
the  city,  in  exceeding  the  power  al- 
leged to  have  been  conferred  by  the 
ordinance." 

If  material  for  a  street  improve- 
ment is  furnished  and  work  is  done 
which  are  not  provided  for  in  the  con- 
tra^ct,  or  properly  authorized,  a  land- 
owner who  stands  by  and  allows  the 
improvement  to  be  completed,  and  ac- 
cepts the  benefits  of  it,  is  not  estopped 
from  enjoining  the  collection  of  an  as- 
sessment in  30  far  as  the  extra  items 
enter  into  it.  Schumm  v.  Seymour 
(1873)  24  N.  J.  Eq.  143,  wherein  the 
court  said :  "The  work  and  materials 
in  these  several  items  appear  to  have 
been  bargained  for,  or  directed  to  be 
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furniahed>  at  different  times,  by  some 
cf  the  individual  commissioners,  or  by 
the  engineer  acting  for  them.  No  ac- 
tion respecting  them  was  taken  by  the 
commissi onerq,  as  a  collective  or  cor- 
porate body.  There  was  no  written  or 
definite  bargain  as  to  price  or  other 
particulars,  between  the  commis^ 
sioners  in  their  lawful  capacity  on  the 
one  side,  and  the  contractor  on  the 
other,  and  no  advertisements  or  com- 
petitive bids.  As  a  necessary  conse- 
quence of  this  absence  of  any  con- 
tract by  the  commissioners,  either  di- 
rectly or  through  an  authorized  agent, 
this  part  of  the  alleged  improvement 
is  altogether  without  authority  of  law, 
and  I  can  discover  no  grounds  on 
which  any  part  of  the  cost  of  it  can 
be  assessed  upon  the  lands  of  the  com- 
plainant. The  affairs  of  a  corporate 
body  can  be  transacted,  only  at  a  cor- 
porate meeting.  Its  legislative  and 
discretionary  powers  can  be  exercised 
only  by  the  coming  together  of  the 
meiAbers  who  compose  it,  and  its  pur- 
poses or  will  can  be  expressed  only  by 
a  vote  embodied  in  some  distinct  and 
definite  form.  ...  A  resolution  is 
shown  to  have  been  regularly  passed, 
directing  the  execution  of  the  original 
contract  according  to  the  bids,  but  all 
the  work  and  materials  now  in  ques- 
tion appear  to  have  been  ordered  by  no 
person  lawfully  empowered  to  do  so 
by  the  commissioners  as  a  corporate 
body.  ...  In  the  present  ease,  it 
was  urged  on  behalf  of  the  defendants 
that  the  complainant  and  others  simi- 
larly interested  cannot  be  permitted 
in  equity  to  avail  themselves  of  the 
illegality  of  the  contract,  after  per- 
mitting the  improvement  to  go  on  and 
receiving  its  benefits.  The  doctrine  of 
equitable  estoppel  is  a'  familiar  one, 
and  of  frequent  application,  but  it  has 
no  place  in  transactions  like  the  pres- 
ent, where  usurped  powers  have  been 
exercised  by  municipal  officers,  who, 
in  so  doing,  were  contravening  public 
policy,  as  well  as  known  positive  law. 
There  can  be  no  pretense  of  ignorance, 
or  accident,  or  mistake,  or  of  having 
been  misled  by  the  party  to  whom  the 
alleged  benefit  would  accrue.  In  their 
illegal  assumption  of  power,  they  were 
in  no  sense  agents  or  representatives 


of  property  owners,  and  no  Uabilify 
attached  to  the  latter  firom  mere  in- 
action or  silence." 

A  landowner  who,  with  knowledge 
that  a  street  was  being  improved  and 
that  an  attempt  would  be  made  to  aa- 
«eBB  the  cost  on  the  abutting  owners, 
stands  by  during  the  progress  of  the 
work  without  making  any  objections 
thereto,  is  not  estopped  to  question  the 
validity  of  the  assessment  for  the  rea- 
son that  the  supposed  street  was  not 
a  city  street,  and  therefore  the  city 
had  no  authority  to  pave  it.  Turner 
V.  Sievers  (1920)  —  Ind.  App.  — ,  126 
N.  E.  604. 

S.  Aaaeaament. 
(a)  Owner  emtopped. 

'  Generally,  where  a  property  owner 
knows  of  a  street  improvement  on 
which  his  land  abuts,  and  makes  no 
objection,  he  is  estopped  from  ques- 
tioning bis  liability  for  a  portion  of 
the  expense.  Nowlen  v.  Benton  Har- 
bor (1903)  134  Mich.  401,  96  N.  W. 
450. 

But  an  assessment  is  not  illegal  be* 
cause  8  taxing  district  or  an  assess- 
ment district  is  not  established,  and 
an  owner  who  knows  or  should  know 
of  the  building  of  a  sewer  cannot  en- 
join the  collection  of  the  assessment^ 
where  he  remains  silent  until  after 
the  completion  of  the  work.  Wilson  ' 
V.  Cincinnati  (1897)  7  Ohio  S.  &  C.  P. 
Dec.  242. 

So,  where  a  property  owner  remains 
inactive  and  allows,  the  city  to  let  a 
contract,  and  the  contractor  expends 
money  in  paving  and  improving  a 
street,  he  cannot  escajw  the  legal  bur- 
den which  has  been  placed  upon  his 
land  as  a  result  of  the  improvement. 
By  his  inaction  he  is  estopped  from 
objecting  to  the  inclusion  of  his  prop- 
erty within  the  assessment  district. 
Granite  Bituminous  Paving  Co.  v. 
Fleming  (1913)  261  Mik  210,  168  S.  W. 
4. 

Similarly,  an  objection  to  being  in- 
cluded in  an  assessment  district  is 
waived  by  acquiescence  in  a  street  im- 
provement and  the  assumption  that 
the  property  has  been  benefited.  Far- 
ington  v.  Mt  Vernon  (1900)  51  App. 
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Div.  260,  64  N.  Y.  Supp.  863.  affirmed 
in  (1901)  166  N.  Y.  233,  59  N.  E.  826. 

A  delay  of  five  or  six  years  is  such 
laches  as  will  estop  a  property  owner 
from  objecting  to  an  assessment  for 
opening  a  street  on  the  ground  that  it 
is  largely  in  excess  of  the  benefits 
conferred.  State,  Wetmore,  Prose- 
cutor, V.  Elizabeth  (1879)  41  N.  J.  L. 
152.  See  also  State,  Weart,  Prosecutor. 
V.  Jersey  City  (1879)  41  N.  J.  L.  510 
(sewer) ,  wherein  the  court  said :  "That 
the  passage  of  time  should  afford  some 
degree  of  stability  to  the  acts  of  munic" 
ipal  corporations  is,  I  think,  obvious. 
The  policy  of  such  a  rule  is  very  ap- 
parent when  applied  to  those  acts 
which  concern  Uie  revenues  of  the' 
city.  Within  this  elass  of  acts  are 
those  imposing  general  taxes,  upon 
which  the  municipality  depends  for 
the  means  of  executing  its  corporate 
functions,  and  the  levy  of  special  as- 
sessments, for  any  default  Qr  failure 
in  the  collection  of  which  the  city  must 
respond.  Five  years  passed  from  the 
date  when  the  report  of  the  board 
was  filed  until  the  allowance  of  these 
writs.  During  that  time  the  city  has 
conducted  its  financial  affairs,  and 
provided  for  its  current  and  future 
expenses,  upon  the  supposition  that  it 
would  not  be  called  upon  to  supply  a 
deficiency  caused  by  the  vacation  of 
these  assessments.  This  condition  of 
affairs,  when  considered  in  connection 
with  the  method  in  which  these  as- 
fiessments  were  made,  presents  an  in- 
stance where  thd  court  should,,  in  the 
«:xercise  of  its  discretion,  illustrate  the 
maxim  'nam  vigilantibus  et  non  dor- 
mientibus  jura  subveniunt.*  "  See  to 
the  same  effect.  State,  Kirkpatrick, 
Prosecutor,  v.  Street  &  Sewer  Comra. 
(1880)  42N.  J.L.  510. 

A  delay  of  a  year  and  a  half  after 
the  completion  of  work  and  payment 
on  the  contract  will  estop  property 
owners  from  objecting  to  a  sidewalk 
assessment,  on  the  ground  that  it  was 
levied  without  regard  to  the  benefit 
derived  from  the  improvement,  but  in 
proportion  to  the  number  of  linear 
feet  owned  by  them.  Dusenbury  v. 
Newark  (1874)  26  N.  J.  Eq.  295. 

So,  in  Ross  t.  Portland  (1901) 
105  Fed.  682.  it  was  held  that  while 


a  rule  of  measurement  arbitrarily 
placing  the  entire  burden  of  a  street 
improvement  on  the  abutting  owners, 
by  the  front  foot,  without  any  provi- 
sion for  a  proper  inquiry  as  to  the 
special  benefits  accruing  from  the  im- 
provement, is  taking  property  without 
due  process  of  law,  after  such  an  as- 
sessment has  been  levied  for  a  peri-, 
od  of  seven  years,  it  is  too  late  to 
question  its  validity,  and  an  injunction 
to  restrain  the  sale  of  the  land  will  be 
refused. 

And  where  a  property  owner  waits 
for  more  than  two  years  before  ques- 
tioning the  validity  of  an  assessment, 
on  the  ground  that,  instead  of  assess- 
ing the  cost  of  the  improvement 
against  the  abutting  lots  on  the  part 
of  a  street  that  was  improved,  each 
block  was  made  a  taxing  district,  he 
is  estopped  from  asking  for  a  reappor- 
tionment because  of  the  irregularity. 
Arends  v.  Kansas  City  (1896)  57  Kaiu 
360,  46  Pac.  702,  wherein  the  court 
said:  "In  compliance  with  the  notice 
given  to  the  property  owners  in  1889, 
a  large  number  of  them  paid  the 
amounts  of  the  assessments  in  full; 
and  the  remaining  property  owners 
have,  with  few  exceptions,  paid  annual 
assessments,  and  continued  to  pay 
them  until  the  commencement  of  this 
proceeding.  Only  a  part  of  the  prop- 
erty owners  asked  for  a  reapportion- 
ment of  the  cost  of  the  grading,  and 
they  have  not  availed  themselves  of 
the  remedies  pointed  out  by  the  stat- 
ute where  special  assessments  are  in- 
formally or  illegally  made." 

And  a  property  owner  who  makes 
no  objection  to  an  apportionment  of 
the  cost  of  a  street  improvement,  but 
on  the  contrary .  acquiesces  in  it,  is 
bound  by  it,  and  the  fact  that  some 
part  of  tiie  assessment,  is  not  levied  on 
certain  lots,  in  the  absence  of  any  evi- 
dence that  there  Is  any  injustice,  does 
not  present  any  legal  grounds  for  in- 
validating the  assessment  or  enjoin- 
ing the  levy.  Bloch  v.  Godfrey  (1904) 
26  Ohio  C.  C.  781. 

Moreover,  a  property  owner  who  ad- 
mits that  the  improvement  of  a  street 
as  a  whole  has  been  of  benefit  to  him, 
will  not  be  permitted  to  object  to  the 
amount  of  his  assessment  on  the 
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ground  that  certain  cuts  necessary  for 
the  grade,  made  some  distance  from 
his  property,  and  increasing  the 
amount  of  damages,  were  not  of  spec- 
ial benefit  to  him.  Boyd  v.  Wilkins- 
burg  (1897)  188  Pa.  198,  88  Atl.  592. 

Where  a  party  is  active  in  the  pro- 
motion of  an  improvement,  appearing 
at  the  meeting  of  the  commissioners, 
consenting  and  desi-ring  the  street  to 
be  opei^ed,  he  is  estopped  from  ob- 
jecting to  tho  assessment  levied,  on 
the  ground  that  incidental  expenses 
and  fees  are  included  in  the  amount. 
Lewis  V.  Utica  (1879)  67  Barb.  (N.  Y.) 
466,  wherein  the  court  said:  "It  is  a 
familiar  rule  that  he  who  will  not 
speak  when  he  should,  shall  not  speak 
when  he  would.  A  party,  by  assenting 
to  proceedings,  aiding  them  and  ap- 
proving them,  until  others  act  upon 
his  assent  and  approval,  contributes 
to  the  creation  of  an  estoppel  against 
himself  which  binds  him.  It  has  been 
repeatedly  held  that  a  party  may 
waive  a  statutory  and  even  a  consti- 
tutional provision  in  his  favor.  .  .  . 
These  principles,  applied  to  the  facts 
found'  by  the  referee,  lead  to  the  con- 
clusion that  Albertus  Lewis  cannot  be 
heard  4o  raise  technical  objections  to 
the  proceedings  he  has  promoted,  as- 
sented to,  and  co-operated  in,  until 
after  a  -report  therein  was  made  which 
was  a  surprise  to  him  as  to  the  amount 
of  the  assessment  of  lands,  to  pro- 
tect which  he  appeared  in  the  proceed- 
ings." 

So,  where  a  city  constructed  a 
sewer,  the  cost  of  which  was  paid 
equally  by  it  and  the  state,  and,  al- 
though ttie  charter  provided  that  abut- 
ting property  owners  should  be  as- 
sessed to  pay  the  cjost  of  construe- 
tion,  no  assessment  was  made,  but  a 
resolution  was  passed,  providing  that 
property  owners  should  be  allowed  to 
connect  with  the  sewer  at  a  certain 
amount  for  each  house,  it  was  held 
that  one  who  made  his  own  connec- 
tions through  the  pipe  of  a  neighbor 
waived  the  irregularity  of  assessment, 
and  impliedly  promised  to  pay  the  rea- 
sonable amount  fixed  by  the  resolu- 
tion. Fergus  Falls  v.  Boen  (1899)  78 
Minn.  186,  80  N.  W.  961,  wherein  the 
court  said:    "If  it  was  the  duty  of 


the  council  of  the  city  in  question  to 
proceed  to  collect  the  cost  of  construc- 
tion by  an  assessment  upon  abutting 
property,  and  if  there  was  a  neglect  of 
duty  in  this  respect,  the  defendant  as 
a  taxpayer,  or  as  a  frontage  property' 
owner,  could  have  compelled  the  per- 
formance of  the  duty.  He  could  have 
easily  obtained  an  assessment  to  cover 
the  cost  and  to  reimburse  the  city,— 
exactly  what  he  now  insists  is  the  only 
manner  in  which  the  cost  can  be  col- 
lected. But  this  he  has  not  done. 
Proceeding  in  his  own  way,  and  in  de- 
fiance of  the  resolution,  he  has  con- 
nected his  premises  with  the  sewer, 
and  now  refuses  to  pay  the  sum  fixed 
as  a  condition  for  making  this  con- 
nection. His  position  is  that,  because 
the  council  proceeded  improperly  and 
irregularly  by  prescribing  terms  upon 
which  the  sewer  could  be  used  by  the 
abutting  property  owners,  instead  of 
making  an  assessment  under. the  char- 
ter, he  may  also  proceed  improperly 
and  irregularly  to  connect  his  prem- 
ises with  it.  He  had  no  more  right  to 
do  this  than  he  would  have  had  to  tap 
a  water  plain,  or  to  connect  with  an 
electric  light  plant  belonging  to  the 
city,  simply  because  the  authorities 
had  proceeded  in  an  improper  manner 
when  prescribing  terms  and  conditions 
for  using  water  from  the  main,  or  cur- 
rent from  the  electric  plant.  And 
when  the  defendant  proceeded  to  make 
the  connection  in  question,  and  to  avail 
himself  of  the  aewer  privileges,  he 
waived,  the  irregularity  of  the  action 
of  the  council,  accepted  the  terms  and 
conditions  imposed  by  the  resolution, 
and  by  implication  promised  to  pajr 
the  amount  fixed  therein.** 

So,  in  an  action  to  restrain  the  col- 
lection of  an  assessment  for  a  sewer, 
the  complainant  cannot  be  heard  on 
the  question  as  to  the  illegality  of  the 
assessment  because  all  of  the  prop- 
erty abutting  on  the  sewer  was  not  as- 
sessed, where  he  has  not  been  injured 
or  his  assessment  increased  by  reason 
of  the  failure  to  apportion  differently, 
and  where  he  knew  of  the  improve- 
ment. His  remedy  is  by  an  action  to 
enjoin  the  levy  of  the  alleged  in- 
crease, and,  having  failed  to  avail 
himself  thereof,  he  cannot  be  heard 
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to  complain  in  an  aiq>lication  for  an 
injunction.  Wilson  v.  Cincinnati 
(1897)  7  Ohio  S.  &  G.  P.  Dec.  242. 

In  New  Haven  v.  Fair  Haven  &  W. 
R.  Co.  (1871)  88  Conn.  422,  9  Am.  Rep. 
399,  it  appeared  that  an  assessment 
for  the  paving  of  a  street  was  levied 
against  a  street  ~ailway  company 
which,  under  iiz  charter,  was  required 
to  keep  in  repair  the  street  between 
its  tracks,  and  a  certain  portion  on 
each  side.  In  holding  that  the  defend- 
ant had  waived  its  right  to  object  on 
the  ground  of  a  want  of  special  bene- 
fit, the  court  said:    "The  defendant 
suffered  the  city  to  go  forward  and  in^ 
cur  the  expense,  with  full  knowledge 
of  the  proceeding,  and  without  objec' 
tion  at  the  time.  The  defmidant  must 
have  known  that  the  Improvement 
would  largely  benefit  it  in  the  matter  of 
repairs,  that  the  proceeding  was  under 
the  statute,  and  consequently  at  the 
expense,  in  part  at  least,  of  the  par- 
ties benefited.  There  was  no  reason  to 
suppose  that  the  city  was  doing  the 
work  of  the  defendant  at  its  own  ex- 
pense, or  at  the  expense  of  other  par- 
ties. The  presumption  therefore  is,  in 
the  absence  of  any  finding  to  the  con- 
trary, not  only  that  the  defendant  con- 
sented to  the  making  of  the  improve- 
ment by  the  city,  but  that  there  was 
an  implied  understanding  that  the  de- 
fendant was  to  bear  its  fair  propor- 
tion of  the  expense.  We  think,  there- 
fore, that  the  defendant  should  be  es- 
topped from  setting  up  this  claim. 
That  the  defendant  is  benefited  to 
some  extent  by  the  improvement  is  ap- 
parent. Whether  it  is  benefited  to  the 
extent  of  the  assessment,  and  whetiier 
the  assessment  is  a  fair  proportion  of 
the  whole  expense  for  the  defendant 
to  pay,  are  not  now  open  questions. 
Those  questions  could  only  be  heard 
on  an  application  for  relief  under  the 
ftUtute." 

Where  a  property  holder  knows  of 
an  Improvement  and  watches  the  prog^ 
ress  of  the  work,  it  is  too  late  to  ob- 
ject to  an  assessment  on  the  ground 
that  in  computation  no  allowance  has 
been  made  him  for  damages  caused 
by  the  new  grading  of  a  street,  neces- 
sitated by  the  building  of  a  sewer. 
State,  Stewart,  Prosecutor,  v.  Hoboken 


(1294)  57  N.  J.  L.  330,  31  Atl.  278, 
wherein  the  court  said :  "In  the  pres- 
ent case  Uie  report  of  the  conunis- 
sioners  was  confirmed  December  3d. 
1891.  The  testimony  shows  that  the 
prosecutor  was  informed,  while  the  im- 
provement was  in  course  of  execution, 
that  the  grade  of  the  street  was  to  be 
raised.  He  says  that  he  saw  the  work 
progressing,  and  that  the  foreman  told 
him  that  they  were  running  a  sewer 
through  the  street,  and  that  they  were 
also  going  to  raise  the  grade.  He 
seems  to  have  paid  no  further  atten- 
tion to  the  matter.  He  made  no  ar- 
rangements to  be  informed,  either  di- 
rectly or  through  his  local  agents,  of 
the  progress  and  convletion  of  the 
work,  or  of  the  assessment.*' 

In  Fergus  m  t.  Stamford  (1891)  60 
Conn.  432,  32  Atl.  782,  a  suit  to  set 
aside  an  assessment  of  benefits  for 
a  city  sewer,  it  was  held  that  the  com- 
plainant's contention  that  the  assess- 
ment was  improperly  made,  as  cover- 
ing unimproved  land,  could  not  be 
heard,  where  he  had  stood  by  until  the 
woric  was  c(nnpleted  without  objec- 
tion. 

In  Muscatine  v.  Chicago  R.  I.  &  P. 
R.  Co.  (1890)  79  Iowa,  645,  44  N.  W. 
909,  it  appeared  that  land  assessed  for 
a  street  improvement  was  described  as 
lying  "between  the  sonth  line  of  Water 
street  and  the  Mississippi  river." 
Formerly,  the  street  fronted  on  the 
river  itself,  but  subsequently  the  line 
of  Water  street  was  moved  north  and 
its  former  site  acquired  1^  the  defend- 
ant for  railroad  purposes.  It  was  in* 
slated  that  there  was  no  such  line  of 
Water  street,  and  that  the  description 
was  impossible,  but  it  was  held  that 
even  if  the  contention  was  good,  the 
defendant  was  estopped  from  contest- 
ing the  validity  of  the  assessment  on 
this  ground,  after  the  work  was  com- 
pleted and  the  assessment  was  made. 

A  property  holder,  who  makes  no 
objection  until  after  a  street  improve- 
ment has  been  completed  and  payment 
has  been  made  to  the  contractors,  can- 
not allege  that  other  property  was  as- 
sessed for  less  than  the  actual  benefit. 
Lent  V.  Tillson  (1887  )  72  CaL  404.  14 
Pac.  71,  wherein  the  court  said:  "If 
there  was  a  valid  law  authorising  the 
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improvement,  and  the  board  was  au- 
thorized to  act,  and  the  county  court 
obtained  jurisdiction,  the  plaintiffs 
cannot  complain  here  of  mere  irreg- 
ularities, or  bad  conduct  on  the  part 
of  the  eommi8sion«rs,  tor  which  that 
court  could  have  afforded  relief.  The 
alleged  frauds  were  all  such  as,  by  the 
exercise  of  a  proper  diligence,  ought  to 
have  been  known  by  the  interested 
parties  in  time  to  present  to  the  county 
court.  This  action  ia  by  the  property 
owners  on  the  east  side  of  the  street; 
the  proper^  tiUcen  was  immediately 
opposite.  It  is  averred  that  the  com- 
missioners wilfully  and  intentionally 
determined  the  value  of  lots  taken  to 
be  more  than  three  times  as  much  as 
they  in  fact  were,  and  omitted  from 
their  estimate  of  benefits  to  the  same 
lots  about  two  thirds  of  the  actual 
benefit.  This  overestimate  of  damages, 
and  underestimate  of  beneflts,  so  far 
as  I  can  judge  from  the  statement  of 
the  case  in  the  record,  seems  to  be 
fully  sustained.  But  the  report 
showed  fully  what  the  estimates  were, 
and  the  injustice  was  sA  obvious  that 
a  mere  inspection  by  those  familiar 
with  the  property,  as  tiie  plaintiffs 
were,  could  not  fall  to  disclose  the 
fact.  .  .  .  But  admitting  the  validi- 
ty of  the  statute,  and  that  the  prelim- 
inary steps  were  taken  which  author- 
ized the  work  to  be  done,  the  plaintiffs 
cannot  now  maintain  this  action.  The 
statute,  as  I  have  already  stated,  mani- 
fested very  plainly  that  the  improve- 
ment was  to  be  made  for  their  special 
benefit,  and  that  they  were  to  bear  the 
entire  cost.  They  were  afforded  an  op- 
portunity, even  after  the  board  was  or- 
ganized, to  arrest  proceedings,  if  a 
majority  in  value  of  frontage  should 
be  of  opinion  that  it  would  not  be  to 
their  advantage,  and  were  distinctly 
notified  that  if  they  permitted  it  to  be 
completed,  their  acquiescence  would 
be  deemed  an  absolute  acceptance  by 
them  of  the  lien  created  by  the  act. 
Under  such  circumstances  they  could 
not  remain  silent,  and  permit  the 
money  obtained  of  the  bondholders  to 
be  expended  in.  the  improvement  of 
their  property,  and  then  escape  liabil- 
ity on  the  plea  that  the  oflteers  charged 
with  the  woiic,  who  were  in  a  sense, 


their  agents,  were  guilty  of  miscon- 
duct and  fraud,  which  they  by  proper 
diligence  could  have  prevented." 

Where  property  owners  were  active 
in  securing  the  action  of  the  common 
eooncil  in  providing  for  a  sewer,  and 
stood  by  without  objection  until  after 
the  woiic  was  completed,  it  was  held 
that  they  could  not  be  heard  to  object 
to  an  assessment  on  the  ground  that 
75  per  centum  of  the  cost  was  levied 
against  them,  alleging  that  the  sewer 
was  constructed  mainly  in  the  inter- 
esfak  of  the  public.  W.  F.  Stewart  Co. 
V.  Flint  (1907)  147  Mich.  697,  111  N. 
W.  852. 

Where  a  statute  provides  the 
method  of  assessment  for  grading 
streets,  a  property  owner  who  stands 
by  until  after  the  completion  of  the 
work  cannot  raise  the  question,  in  an 
action  to  annul  the  assessment,  that 
it  is  in  excess  of  beneflts.  Denver  v. 
Campbell  (1905)  33  Cola  162,  80  Pac. 
142,  wherein  the  court  said:  "The 
charter  prescribes  that  .the  cost  of 
grading  streets,  except  at  the  inter- 
section of  streets  and  alleys,  shall  be 
assessed  upon  all  the  lots  abutting  on 
the  streets  graded,  in  the  proportion 
that  the  frontage  of  each  lot  is  to  the 
frontage  of  all  the  lots  in  tiie  graded 
district.  This  rule,  though  arbitrary, 
does  not  contravene  the  law  that  as- 
sessments for  local  public  improve- 
ments shall  be  in  proportion  to  the 
benefits,  because  it  appears  to  be  a  fair 
one.  Where  the  rule  works  an  injus- 
tice, relief  may  be  granted.  A  dis- 
tribution of  the  cost  of  grading  under 
this  rule  cannot  be  set  aside,  because 
it  may  appear  that  in  a  few  instances 
the  assessment  was  in  excess  of  the 
benefits  accruing  to  particular  lots. 
In  other  words,  such  a  condition  would 
not  render  the  entire  assessment  void, 
but  would  entitle  those  aggrieved  to 
appropriate  relief.  The  method  of  ap- 
portioning the  cost  of  grading  to  the 
several  lots  in  the  district  follows  the 
rule  prescribed  by  the  legislature. 
This  rule  is  capable  of  producing  rea- 
sonable equality,  and  the  provisions  of 
the  charter  on  the  subject  are  not  il- 
legal or  invalid.  In  conclusion,  it  is 
perhaps  not  amiss  to  add,  although 
not  deciding  the  point  that  the  trend 
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of  ihe  decisions  of  recent  years,  in- 
volving questions  affecting  the  validi- 
ty of  municipal  improvements,  is  to  be 
less  technical  than  formerly,  and  to 
require  owners  whose  property  may  be 
assessed  for  such  improvements  to  be 
at  least  reasonably  diligent  in  protect- 
ing their  rights  before  the  improve- 
ments are  completed.  .  -  .  .  Elliott, 
in  his  work  on  Roads  &  Streets,  2d  ed. 
590,  says :  'There  is  sound  reason  for 
extending,  rather  than  abridging,  the 
principle  of  estoppel  in  street  assess- 
ment cases.'  Owners  ought  not  to  be 
permitted,  by  their  silence,  to  mislead 
contractors,  municipal  authorities, 
and  those  supplying  the  money  to  pay 
for  improvements  by  the  purchase  of 
bonds,  respecting  matters  which  could 
have  been  corrected  had  the  attention 
of  the  municipal  authorities  been 
called  thereto  in  apt  time." 

Likewise,  an  objection  to  an  assess- 
ment that  it  is  for  several  kinds  of  im- 
provements, on  different  parts  of  a 
street,  if  tenable,  is  waived  by  failure 
to  protest  before  the  completion  of  the 
work.  State,  Provident  Inst  for  Sav., 
Prosecutor,  v.  Jersey  City  (1890)  52 
N.  J.  L.  490,  19  Atl.  1096.  wherein  the 
court  said:  **The  grading  in  this 
case  was  for  sewerage  purposes,  and 
was  necessarily  incident  to  the  work 
of  properly  paving  the  gutters  and 
roadway.  It  also  appears  that  an 
amount  in  excess  of  the  entire  cost  of 
grading  was  cast  upon  the  city  at 
large.  If,  therefore,'  it  was  necessary 
or  proper  that  separate  assessments 
should  have  been  made,  the  relators 
did  not  make  that  objection  in  the  re- 
monstrance which  they  presented  to 
the  confirmation  of  the  assessment 
and  they  have  failed  to  show  that  any 
injustice  is  done  to  them  by  the  neg- 
lept  to  make  separate  assessments,  or 
that  any  undue  burden  has  been  put 
upon  them.  Under  these  circumstan- 
ces, the  prosecutors  are  not  entitled  to 
demand  a  new  assessment,  and  as  they 
neglected  to  take  advantage  of  irregu- 
larities in  the  proceedings  before  the 
work  was  completed  and  paid  for  by 
the  city,  the  writ  of  certiorari  should 
be  dismissed,  with  costs." 

A  properly  owner  who  does  nothing 
for  fliz  months  after  the  confirmation 


of  a  street  assessment  is  guilty  of 
laches,  and  a  court  of  equity  will  not 
grant  relief  by  vacating  the  judgment 
and  enjoining  collection  of  the  tax, 
though  it  appears  that  the  assessment 
against  her  is  in  an  amount  greatly 
axceeding  that  named  in  the  notice 
sent  to  her  by  the  commissioners. 
Meadowcroft  v.  Kochersperger  (1897) 
170  III.  856,  48  N.  E.  987,  where  it  was 
said:  "The  judgment  of  confirmation 
was  entered  Juije  14,  1898,  and  com- 
plainant had  notice  of  it  six  months 
afterwards,  but  did  nothing  to  assert 
any  supposed  eqaify  until  she  filed 
this  bill  after  the  county  treasurer  had 
applied  for  judgment  against  her 
lands  as  delinquent,  at  the  July  terra, 
1896.  The  special  assessment  was  the 
fund  relied  upon  to  pay  for  the  im- 
provement, and  it  appears  from  the 
averment  of  the  blU  that  the  improve- 
ment had  not  enhanced  the  value  of 
complainanf  a  property,  that  the  work 
had  been  completed,  and  the  necessary 
expense  incurred.  For  aught  that  ap- 
pears this  work  was  done  after  she 
had  notice  of  the  judgment.  The  rec- 
ord of  the  judgment  was  fair  on  its 
face,  and  the  city  was  entitled  to  rest 
secure  in  the  belief  that  it  was  regu- 
lar and  valid.  If  it  was  not  so,  for  any 
reason  known  to  complainant,  it  would 
be  inequitable  to  allow  her  to  lie  by 
until  the  improvement  was  made  and 
then,  for  the  first  time,  make  known 
a  defect  not  apparent  in  the  record." 

Land  within  the  limits  of  a  city,  al- 
though used  for  agricultural  purposes, 
is  subject  to  local  assessrarat  for 
street  improvement,  and  a  property 
owner  who  stands  by  without  objec- 
tion until  the  con:q>letion  of  an  im- 
provement is  estopped  from  raising 
the  question.  Barber  Asphalt  Paving 
Co.  V.  Garr  (1903)  115  Ky.  334,  73  S. 
W.  1106,  wherein  it  was  said:  "In  de- 
termining the  liability  of  the  property 
for  the  cost  of  the  improvement  after 
it  has  been  made,  the  court  has  a  very 
different  question  before  it  than  would 
be  presented  if  the  objection  was  now 
made  to  the  annexation  of  the  proper- 
ty between  Fortieth  street  and  Shaw- 
nee avenue,  and  the  propriety  of  the 
annexation  was  the  qoestiou  to  be  de- 
termined, or  even  if  the  property  own- 
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ers  hftd  enjoined  the  construction  of 
the  street  at  their  cost  when  ordered 
by  the  council.  But  they  stood  by 
and  allowed  the  improvement  to  be 
made,  and,  without  notice  to  him,  al- 
lowed the  contractor  to  expend  his 
money  in  making  it,  upon  the  faith 
that  the  cost  was  to  be  a  charge  upon 
the  abutting  property.  This  distinc- 
tion has  often  been  pointed  oat  by  this 
court  ...  In  Elliott  on  Roads  & 
Streets,  §  590,  it  is  well  said:  'The 
fact  that  a  street  is  being  improved 
by  order  of  public  officers  ought  to  put 
the  property  owner  upon  inquiry,  and 
to  him  should  be  applied  the  familiar 
rule  that  one  put  upon  inquiry  is 
chargeable  with  notice  of  all  the  facta 
which  a  reuonably  diligent  investiga- 
tion will  disclose.  Public  works  are 
undertaken,  as  everyone  knows,  under 
authority  delegated  by  law  to  public 
officers,  and  there  is  little  or  no  rea- 
son why  a  property  owner  who  has 
full  notice  of  what  is  being  done 
should  be  allowed  to  stand  by  in  si- 
lence until  the  work  is  cmnpleted,  and 
then  escape  paying  for  the  bene0t  his 
property  has  received.  If  he  would 
avoid  this  result,  he  should  act 
promptly,  and  if  he  fails  he  should 
not  demand  that  the  persons  who  have 
done  the  work  should  go  unpaid.' " 

Where  the  owner  of  land,  through 
her  agent,  has  knowledge  of  a  street 
improvement,  and  has  the  benefit  of 
the  work  on  her  land,  she  cannot  be 
permitted  to  object  to  the  want  of  reg- 
ularity  in  the  mode  of  procedure  in 
making  the  assessment.  Stetler  v. 
East  Rutherford  (1900)  65  N.  J.  L. 
528,  47  Atl.  489. 

And  where  a  street  improvement  has 
been  completed  and  the  contract  com- 
plied with,  a  property  owner  cannot 
evade  payment  of  an  assessment  be- 
cause of  the  method  by  which  it  was 
reached.  Cooper  v.  Nevin  (1890)  90 
Ky.  85,  13  S.  W.  841. 

Where  a  ntatute  provides  that  the 
assessment  for  a  street  improvement 
shall  be  referred  to  the  city  commis- 
aioners,  and  the  council  refers  it  in- 
.  stead  to  a  street  and  alley  committee, 
the  error  is  not  jurisdictional,  and  a 
property  owner  who,  with  full  knowl- 
edge of  all  the  facts,  both  as  to  the 


construction  of  the  work  and  the  as- 
sessment therefor,  stands  by  withOTt 
objection  until  the  completion  of  the 
work,  is  thereby  estopped  from  rais- 
ing the  other  objection.  Boswell  v. 
Marion  (1907)  40  Ind.  App.  289,  79  N. 
E.  1056. 

Similarly,  a  property  owner  has 
been  held,  by  waiting  for  eleven  years, 
to  lose  the  right  to  object  to  a  paving; 
assessment  on  the  ground  that  Ute 
board  of  assessment  returned  the  roll 
to  the  common  council  without  attach- 
ing thereto,  or  indorsing  thereon,  a  cer- 
tificate showing  that  the  assessment  of 
the  property  was  made  in  accordance 
with  the  provisions  of  the  charter. 
TuUer  v.  Detroit  (1901)  126  Mick.  606. 
85  N.  W.  1080,  wherein  the  court  said: 
"We  think  it  wholly  unnecessary  to 
discuss  or  determine  the  question 
whether  a  formal  certificate  to  the  roll 
was  necessary  to  its  validity.  The 
c<»nplainant  now,  after  the  lapse  of 
ao  many  years,  and  after  sitting  by 
and  seeing  the  improvement  made  and 
her  proper^  benefited  thereby,  cannot 
be  permitted  to  aet  up  such  irregulari- 
1y,  if  it  be  an  irregularity,  to  defeat 
this  assessment." 

Where  a  property  owner  has  ample 
notice  of  the  proceedings  for  a  street 
improvement  at  their  inception,  but 
delays  objecting  until  the  improve- 
ment is  completed  and  the  assessment 
is  levied,  he  cannot  be  heard  with  re- 
gard to  any  errors  in  procedure  prior 
to  the  assessment.  Under  this  rule  a 
party  is  estopped  to  object  to  an  as- 
sessment on  the  ground  that  it  was 
levied  by  the  common  council,  and  not 
by  the  board  of  citv  assessors.  Tast- 
ing V.  Asbury  Park  (1905)  73  N.  J. 
L.  102.  62  Ati.  183. 

(b)  Owner  not  cutopped.  ' 

It  seems,  however,  to  be  the  mwe 
general  rule  that  an  owner  may  stand 
by  without  objection  daring  the  prog^ 
ress  of  a  street  improvement,  withont 
precluding  himself  from  taking  ad- 
vantage of  errors  or  irregularities  in 
proceedings  to  lay  the  assessment 
subsequent  to  the  completion  of  ^ 
work. 

Thus,  a  property  owner  who  stands 
by  and  sees  work  being  done  on  a 
street  inqtrovement  without  interfsr- 
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log  hy  injunction  ia  not  thereby  es- 
tt^ped  to  enjoin  the  collection  of  an 
assessment  on  the  ground  that  it  has 
been  laid  in  a  manner  not  authorized 
by  law.  "Where  juriadiction  has  been 
obtained  to  do  such  work  by  local  as- 
sessments, acquiescence  on  the  part  of 
the  abutting  owner  may  be*  invoked 
against  a  claim  of  mere  irregularities 
on  his  part,  but  no  such  principle  -can 
be  applied  when  the  assessment  is  one 
not  authorized  by  law,  as  in  this  case." 
New  Whatcom  v.  Bellingham  Bay  Im- 
prov.  Co.  (1894)  10  Wash.  378,  38  Pac 
1024.  See  also  case  under  the  same 
title  (1894)  9  Wash.  639,  38  Pac.  163. 

So,  the  owner  of  a  corner  property, 
the  shorter  side  of  which  abuts  on  a 
street  improvement,  is  not  estopped 
Irom  objecting  to  an  assessment  based 
on  the  longer  frontage,  notwithstand- 
ing be  had  full  knowledge  of  the  im- 
provement and  that  it  would  benefit 
his  property.  Booney  v.  Toledo 
(1894)  4  Ohio  C.  D.  23,  9  Ohio  C.  C. 
267. 

That  they  stood  by  and  made  no  ob- 
jection while  paving  was  being  done 
under  a  contract  does  not  eatop  prop- 
erty owners  from  denying  the  validity 
of  tax  bills,  on  the  ground  that  rebates 
were  given  certain  other  owners,  in 
consideration  of  their  signing  the  pe- 
tition for  the  improvement.  Rider  v. 
Parker-Washington  Go.  (1910)  144 
Mo.  App.  67,  128  3.  W.  226. 

Where  a  city  charter  contains  no 
provision  that  street  railways  shall 
pay  any  part  of  the  cost  of  a  street 
improvement,  but,  on  the  contrary,  im- 
poses the  whole  of  such  cost  on  the 
city  and  the  abutting  property  hold- 
ers, an  assessment  against  such  a 
company  is  void,  and  an  objection  on 
tliese  grounds  is  not  waived  by  the 
fact  that  the  work  is  prosecuted  and 
completed  under  the  contract  without 
any  objection  or  protest  on  the  part  of 
the  railway  company.  Louisville  Im- 
prov.  Co.  v.  Baton  Rouge  Electric  ft 
Gas  Co.  (1906)  114  La.  &34.  88  So.  444, 
wherein  it  was  said  in  the  official  syl- 
labus: "The  mere  silence  and  inaction 
of  a  street  railway  company,  while 
streets  traversed  by  its  tracks  are  be- 
inx  paved,  do  not  estop  it  to  plead  the 
absirfute  want  of  power  and  juriadic- 


tion in  a  city  council  to  levy  a  special 
tax  against  the  company  for  street  im- 
provement. See  Elliott,  Roads  & 
Streets,  §  689.  This  doctrine  is  es- 
pecially applicable  to  a  case  where  the 
contract  was  let  on  the  basis  of  pay- 
ment by  the  city  and  abutters,  and  the 
evidence  shows  no  benefits  accruing 
to  the  railway  from  the  work." 

And  where  the  charter  conferred  no 
authority  on  a  city  to  assess  the  ex- 
pense of  building  a  sewer  on  abutting 
property  owaers»  it  was  held  that  a 
property  owner  was  not  estopped,,  by 
connecting  the  drains  on  ,his  premises 
therewith,  from  contesting  the  validir 
ty  of  the  assessment,  as  a  defense  to 
an  action  to  recover  for  the  construc- 
tion of  the  sewer.  Watertown  v.  Fair- 
banks (1875)  65  N.  Y.  588. 

So,  where  a  city  council  was  with- 
out authority  to  levy  a  special  tax  on 
the  property  beneficially  affected,  to 
pay  the  expenses  incurred  in  curb- 
ing or  otherwise  improving  the  streets, 
it  was  held  that  equity  would  restrain 
the  collection  of  the  tax,  notwithstand- 
ing the  inaction  of  the  property  own- 
ers. Albuquerque  V.  Zeiger  (1891)  5 
N.  M.  674,  27  Pac.  ^15,  wherein  the 
court  said:  "It  is  well  settled  that, 
where  public  functionaries,  individu- 
als, or  corporations  have  power  to  act, 
and  are  proceeding  in  the  execution  of 
that  trust  in.  an  irregular  or  unlawful 
manner,  courts  of  equity  will  not  ordi- 
narily interfere;  but  if  they  depart 
from  the  'power  which  the  law  has 
vested  in  them,'  or  'if  they  assume  to 
themselves  a  power  over  property 
which  the  law  does  not  give  them,' 
they  are  not  considered  as  acting  with- 
in the  scope  of  their  authority,  and 
such  unauthorized  acts  may  be  en- 
joined. Courts  of  equity  will  also  re- 
strain the  collection  of  a  tax  levied 
without  authority  of  law." 

Where  the  entire  block  of  property 
abutting  on  a  street  improvement  id 
owned  by  a  university,  and  six  sev- 
enths are  used  for  educational  pur- 
poses, an  assessment  against  the  en- 
tire block  is  void.  Nor  will  the  court 
permit  a  reassessment  putting  the  en- 
tire cost  on  the  portion  not  actually 
used  by  the  university,  and  the  right 
to  object  to  the  assessment  is  not 
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waived  by  standing  by  and  allowing: 
the  contractor  to  expend  money  on  im- 
provements in  front  of  the  property. 
Raisch  v.  University  of  California 
(1918)  37  Cal.  App.  697,  174  Pac.  943. 

In  State,  Frevert,  Prosecutor,  v. 
Bayonne  (1899)  63  N.  J.  L.  202,  42  Atl. 
773,  it  appeared  that  the  expense  aa- 
aessed  against  ^butting  property  for  a 
sewer  was  greatly  In  excess  of  the 
benefit  received.  It  was  held  that  a 
delay  of  two  years  did  not  prevent  the 
owners  from  asking  for  a  reassess- 
ment, the  court  saying:  **While  un- 
reasonable delay  will  ordinarily  in- 
duce this  court  to  refuse  its  preroga- 
tive writ  to  review  an  assessment  for 
defects  in  procedure  or  alleged  exces- 
siveness,  and  perhaps  should  always 
have  that  effect  where  there  is  no  way 
of  subjecting  the  lands  affected  to  a 
proper  share  of  the  public  burden, 
there  seems  to  be  no  good  reason  for 
denying  just  relief,  where  there  is  a 
power  of  reassessment,  as  there  is  in 
the  ease  now  before  us.  .  .  .  There 
are  precedents  for  the  setting  a^de 
of  illegal  or  defective  assessments, 
where  there  was  power  of  reassess- 
ment, although  there  was  laches  great- 
er than  that  in  this  case,  even  if  we 
reckon  from  the  original  confirmation 
of  the  assessment." 

Local  or  special  assessments  cannot 
be  imposed  on  the  property  in  one  dis- 
trict to  pay  the  cost  of  improvements 
made  in' a  locality  outside  of  the  dis- 
trict, or  for  the  general  improvement 
of  the  city,  and  a  property  owner  who 
has  petitioned,  with  others,  for  the 
building  of  a  sewer  and  other  street 
improvements,  is  not  estopped  by  this 
fact,  or  by  his  silence  during  the 
progress  of  the  work,  from  disputing 
the  assessment  as  including  the  cost 
of  the  improvements  outside  his  dis- 
trict. Rector  v.  Board  of  Improvement 
(1887)  60  Ark.  116,  6  S.  W.  519,  where- 
in the  court  said:  "If  a  city  council 
lay  off  a  district  for  the  purpose  of 
making  an  improvement  therein,  and, 
upon  a  petition  of  owners  of  real  prop- 
erty in  the  district,  appoints  a  board 
of  improvement,  and  imposes  an  as- 
sessment on  the  real  property  in  the 
district  to  pay  the  cost  of  the  improve- 
ment, and  the  board,  on  tiie  faith  and 


by  means  of  tiie  assessment,  causes 

the  improvement  to  be  made  or  con- 
structed, that  an  owner  of  real  prop- 
erty in  the  district,  who  knows  of  the 
formation  of  the  district,  of  the  as- 
sessment, that  the  improvement  is  be- 
ing made  on  the  faith  of  the  assess- 
ment, and  of  the  defects  or  infirmitiM 
in  the  proceedings  which  make  the  as- 
sessment invalid,  and  remains  silent 
while  the  improvements  are  being 
made,  notwithstanding  he  has  an 
opportunity  to  speak,  will  ever  aft- 
erwards be  estopped  from  disputing 
the  validity  of  the  assessment.  The  as- 
sessment being  made  for  the  special 
benefit  and  improvement  of  his  and 
the  other  real  property  in  the  district, 
he  cannot  stand  by  in  good  faith  and 
receive  the  benefit  of  the  improvement 
in  the  enhanced  value  of  his  property, 
and  refuse  to  pay  his  proportion  of  the 
assessment,  on  the  faith  of  which  it 
was  made.  Under  such  circumstances 
it  would  be  his  duty  to  speak  and  as- 
sert his  rights,  and,  failing  to  do  so,  he 
would  thereby  waive  them.  Having 
failed  to  spei^  when  in  the  exercise 
of  good  faith  he  ought  to  have  done 
so,  he  will  not  be  permitted  to  do  so 
when  in  the  exercise  of  the  same  good 
faith  he  ought  to  remain  silent.  On 
the  other  hand,  if  the  improvements 
were  extensive  and  expensive,  and 
were  made  outside  of  the  district,  he 
would  not  be  estopped  from  disputing 
the  liability  of  his  property  to  an  as- 
sessment to  pay  for  the  same.  In  the 
latter  case  there  would  be  no  liability 
or  semblance  of  an  obligation,  in  law 
or  equity,  to  pay,  no  duty  to  speak. 
No  one  would  have  a  right  to  rely  on 
the  assessment  imposed  upon  his  prop- 
erty to  make  improvements  in  the 
district,  for  the  purpose  of  construct- 
ing or  making  improvements  outside. 
The  statutes,  equity,  justice,  reason, 
and  good  conscience  forbid;  and  it 
would  be  most  unnatural  and  unrea- 
sonable to  do  so.  No  one  would  have 
a  right  to  assert  the  silence  of  the 
property  holder  in  the  latter  case  as 
an  estoppel  against  him." 

Likewise,  in  an  action  to  annul  and 
set  aside  a  special  tax  bill  for  grading 
a  street,  a  property  owner  is  not  es- 
topped from  objecting  to  the  inelu- 
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sion  of  his  lot  within  the  assessment 
district,  when  by  statute  the  onlyipro- 
vision  for  remonstrance  and  objection 
open  to  the  property  owner  is  as  to 
"the  proposed  improvement'*  and  the 
kind  of  material  and  manner  of  con- 
straction.  Collier  Estate  t.  Western 
Paving  &  Supply  Co.  (1904)  180  Mo. 
362,  79  S.  W.  947,  wherein  the  court 
said:  ''The  plaintiffs  might  well  have 
been  willing-  and  anxious  to  have 
King's  highway  improved  in  the  man- 
ner and  of  the  material  used,  and  still 
they  would  have  the  right  to  object  to 
being  taxed  in  an  unauthorised  man- 
ner for  such  improvement.  There  was 
no  time  or  place  where  they  could  ob- 
ject, or  have  their  objection  heard,  to 
the  establishment  of  the  area  district, 
prior  to  the  issuing  of  the  tax  bills. 
All  that  they  demand  is  that  this  dis- 
trict shall  be  laid  out  and  defined  as 
the  charter  provides.** 

A  street  assessment  in  excess  of  the 
statutory  limitation  is  void,  and  a 
property  owner  is  not  estopped  from 
objecting  to  it  as  a  defense  in  an  ac- 
tion for  its  enforcement,  because  of 
his  acquiescence  or  failure  to  object 
earlier  in  the  proceedings.  Covington 
V.  Schlosser  (1911)  141  Ky.  888.  138 
S.  W.  987,  wherein  the  court  said: 
"The  city  also  complains  of  the  action 
of  the  lower  court  in  sustaining  a  de- 
murrer to  that  paragraph  of  the  an- 
swer, pleading  that  the  appellees  were 
estopped  to  object  to  the  assessment 
of  their  property  by  their  acquiescence 
in  the  improvements,  and  their  fail- 
ure to  object  when  the  apportionment 
of  the  cost  was  assessed.  In  dispos- 
ing of  this  question  it  does  not  seem 
necessary  that  we  should  go  into  a  dis- 
cussion of  the  acts  or  conduct  of  the 
property  owner  that  would  estop  him 
from  objecting  to  an  assessment 
against  his  property  for  local  improve- 
ments* The  only  question  involved  in 
these  cases  is  whether  or  not  the  as- 
sessments exceeded  the  statutory  lim- 
it. If  they  did,  the  city  had  no  right 
to  impose  them,  and  the  assessments 
in  excess  of  the  authority  conferred 
were  absolutely  void.  The  power  to 
make  these  assessnwatB  is  granted 
alone  by  the  statute,  and  by  its  terms 
alone  the  validity  of  the  amount  that 
9  A.L.R.— 52. 


may  be  charged  against  the  property 
is  to  be  determined.  No  question  of 
escoppel  can  be  brought  into  a  case 
like  this.  A  property  owner  cannot 
be  estopped  by  his  acts  or  conduct 
from  objecting  to  the  collection  of  as- 
sessments that  are  made  in  excess  of 
the  auttiority  to  make  them.  The  ex- 
cess assessment  is  void  from  the  be- 
ginning. Or,  to  put  it  in  a  better  way, 
there  could  be  no  assessment  for  the 
excess,  and  so  the  property  owner 
could  not  be  estopped  from  contesting 
the  validity  of  a  void  act." 

And  where  a  statute  provides  that 
the  grading  and  invrovement  of 
streets  shall  be  assessed  against  all 
taxable  real  estate  within  the  corpo- 
rate limits,  an  owner  is  not  estopped 
from  contesting  an  assessment  for 
sidewalks  which  includes  the  cost  of 
grading  the  street,  by  waiting  until 
the  completion  of  the  work,  after  fil- 
ing a  protest  that  he  would  not  be  re- 
sponsible for  the  costs  of  the  improve- 
ment Keys  V.  Neodesha  (1902)  64 
Kan.  681,  68  Pac.  625,  wherein  the 
court  said:  "The  first  [contention] 
is  that  the  plaintiifs'  cause  of  action, 
if  they  ever  had  any,  is  barred  by  their 
own  laches,  or,  putting  it  more  exact- 
\y,  they  are  estopped  because  they  did 
not  enjoin  the  city  from  building  the 
sidewalks  before  it  created  the  obli- 
gation; that,  having  waited  until  their 
property  was  greatly  enhanced  ip 
value  by  this  improvement,  they  can- 
not now  be  heard  to  say  that  the  as- 
sessment or  charge  therefor  is  illegal. 
This  contention  would  have  force  if  it 
were  true  that  plaintiffs  had  done  any 
acts  to  encourage  the  city  to  perform 
the  work  and  make  the  improvements. 
The  facts  are  to  the  contrary.  They 
served  written  notices  on  the  mayor, 
street  commissioner,  and  contractors 
not  to  build  the  walks.  This  is  as  far 
as  the  law  requires  them  to  go.  It  does 
not  demand  that  they  institute  a  liti- 
gation to  keep  the  city  from  improv- 
ing their  property." 

By  acquiescing  in  the  making  of  a 
street  improvement  a  property  owner 
does  not  estop  himself  to  object  to  the 
assessment  because,  in  violation  of  a 
statste,  it  exeeeds  25  per  cent  of  the 
value  of  the  property.    Blrdseye  v. 
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Clyde  (1899)  61  Ohio  St.  27,  55  N.  E. 
169.  See  to  the  same  ^ec^  Hays  v. 
Cincinnati  (1900)  62  Ohio  St.  116,  56 
N.  E.  658. 

It  has  been  held  that  a  landowner 
was  not  estopped  from  attacking,  by 
direct  proceedings,  the  validity  of  a 
sewer  assessment  which  was  void  be- 
cause not  levied  according  to  benefits, 
but  solely  according  to  location,  con- 
trary to  statute,  by  silently  standing 
by  and  allowing  the  improvement  to 
proceed,  and  accepting  the  benefits 
thereof  after  knowledge  of  the  manner 
in  which  it  was  to  be  made,  as  he  had 
a  right  to  assume  that  the  assessment 
would  be  levied  at  least  under  color 
of  statute.  Crawfordsville  Music  Hall 
Aaso.  V.  Clements  (1894)  12  Ind.  App. 
464.  39  N.  E.  640,  40  N.  E.  752.  In 
denying  a  petition  for  a  rehearing, 
the  court  said:  "It  is  earnestly  insist- 
ed by  the  appellee's  learned  counsel 
that  this  court,  in  holding  that  there 
was  no  estoppel  in  the  present  case, 
has  committed  a  grave  error  and  ig- 
nored numerous  precedents  of  the 
supreme  court.  In  support  of  this 
contention  the  counsel  cite,  among 
other  cases,  that  of  Ross  v.  Stackhouse 
(1888)  114  Ind.  200,  16  N.  E.  501.  It 
is  decided  in  that  case  that  a  property 
owner  may  estop  himself  from  denying 
the  validity  of  the  assessment  in  such 
a  case  by  standing  by.  But  this  hold- 
ing is  expressly  placed  upon  the  sup- 
position or  presumption  that  the  as- 
sessment is  not  totally  void.  One  of 
the  prerequisites  to  the  validity  of  the 
assessment  is  that  the  work  has  been 
done  and  the  contract  let  by  proceed- 
ings under  color  of  the  statute;  that 
the  work  has  been  done  in  whole  or 
in  part  according  .to  the  contract, 
und  that  *an  estimate  has  been  duly 
made  of  the  work.'  These  questions, 
as  the  case  of  Ross  v.  Stackhouse 
(Ind.)  supra,  decides,  are  the  very 
issues  that  are  to  be  tried  in  a 
case  like  this,  where  the  appeal  is 
from  the  precept.  But  how  can  it  be 
claimed  that  the  estimate  'has  been 
duly  made'  when  it  was  not  made  ac- 
cording to  the  statute  at  all,  but  ac- 
cording to  the  number  of  lineal  feet 
front  of  the  property  to  be  assessed? 
Can  it  be  said  that  the  property  owner 


is  estopped  because  he  knew  the  as- 
sessment was  to  be  made  by  an  illegal 
method,  and  made  no  objection  there- 
to, but  stood  by  and  used  the  sewer  to 
drain  his  property?  Indeed  we  kno,w 
of  no  way  in  which  the  appellant  could 
have  known  such  a  thing.  If  it  was  in- 
formed by  the  ofhcei^  of  the  city,  be- 
fore making  the  'assessment,  that  this 
was  to  be  the  mode,  it  was  not  bound 
to  give  credence  to  any  suc.h  declara- 
tion, for  it  had  the  right  to  assume 
that  the  officers  would  follow  the  law. 
If  it  connected  with  the  sewer  after 
the  assessment  was  made,  this  would 
not  estop  it  from  insisting  that  the 
assessment  should  be  collected  only  ' 
according  to  the  statute  by  which  it 
is  authorized.  Suppose  the  council  had 
chosen  to  place  the  entire  assessment 
upon  the  appellant's  property,  when  it 
owned  but  an  insignificant  proportion 
of  the  property  benefited,  and  it  were 
found  that  the  appellant  had  stood  by 
without  objecting,  and  had  made  use 
of  the  sewer  by  draining  into  it,  can  it 
be  possible  that  by  such  acts,  or  fail- 
ure to  act,  such  an  estoppel  would  be 
created  as  would  preclude  the  appel- 
lant from  contesting  the  validity  of 
such  an  assessment?   If  it  could  es- 
top itself  in  a  case  like  the  present 
one,  it  could  do  so  in  the  supposed 
case.  The  case  cited  gives  no  support 
or  sanction  to  any  such  doctrine,  but 
expressly  declares  that  an  estoppel 
can  arise  only  where  the  proceedings 
are  not  so  radically  defective  as  to  be 
totally  void.    An  assessment  for  a 
public  sewer,  made  under  the  statute 
for  street  improvements,  and  placing 
the  assessment  not  according  to  the 
benefits  received,  but  according  to  the 
lineal  measurement  of  the  property 
fronting  on  the  sewer,  is  void  when 
appealed  from.  As  said  by  us  in  our 
former  opinion,  the  appellant  had  a 
right  to  assume  that  its  property 
would  be  assessed,  at  least  und^  color 
of  the  statute,  and  where  the  remedy 
sought  is  not  a  collateral,  but  a  direct 
proceeding  attacking  the  assessment, 
there  is  no  estoppel.    We  think  the 
case  of  Ross  v.  Stackhouse  (Ind.) 
supra,  is  in  support  of  the  ctmcluaion 
we  have  reached,  and  gives,  no  support 
to  the  appellee's  contention." 
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Where  a  statute  creating  a  conmus- 

sion  and  authorizing  sewers  to  be 
built,  failed  to  provide  a  legal  method 
of  assessment,  and  the  commissioners 
proceeded  on  no  recognized  legal  rule, 
bat  assessed  the  property  to  be 
drained  by  the  square  footf  in  such 
amount  as  seemed  in  their  judgment 
jast  and  equitable,  it  was  held  that 
the  assessment  was  void,  and  that  a 
landowner  was  not  estopped  from  con> 
testing  its  validity  by  making  connec- 
tion with  the  sewer.  State,  New 
Brunswick  Rubber  Co.,  Prosecutor,  v. 
Street  &  Sewer  Comra.  (1875)  88  N. 
J.  L.  190,  20  Am.  Rep.  380,  wherein 
Uie  court  said:  "Connecting  with  the 
sewers  cannot  be  regarded  as  an  ac- 
quiescence on  their  part;  their  right 
so  to  connect  is  not  made  to  rest  on 
eoadition  of  paying  the  assessment; 
the  consent  of  the  commissioners,  and 
their  own  willingness,  is  all  that  is 
needed  for  that.  It  would  be  as  rea- 
sonable to  hold  a  man  to  the  payment 
of  an  illegal  assessment  upon  his 
lands  for  the  paving  of  a  street,  be- 
cause, after  the  assessment,  he  drove 
His  carriage  over  the  pavement,  as  to 
oblige  faim  to  pay  an  improper  assess- 
ment for  building  a  sewer,  for  the 
matm  that  he  had  connected  the  land 
so  assessed  with  the  sewer.  The  im- 
provement is  made  for  the  public 
benefit,  and  in  the  use  of  it  the 
prosecutors,  as  part  of  the  public,  are 
entitled  to  share.  ...  All  that  the 
silence,  acquiescence,  and  acts  of  the 
prosecutors  can  bind  to  is  submission 
to  a  proper  tax  or  assessment,  when 
iegally  imposed,  for  the  payment  of 
their  just  proportion  of  the  reason- 
able costs  of  the  improvement." 

It  has  also  been  held  that  where 
benefits  for  the  construction  of  a  sew- 
er were  assessed  at  a  flat  rate  per 
square  foo^  and  the  amount  of  terri- 
tory involved  forbade  the  possibility 
that  such  assessment  was  according 
to  benefits,  a  property  owner  was  not 
estopped  from  raising  the  objection  In 
a  suit  to  collect  the  tax,  notwithstand- 
ing he  pennitted  the  work  to  be  under- 
taken and~  completed,  taking  no  steps 
to  prevent  such  action,  and  apparent- 
ly Iwtng  willing  to  receive  the  benefits 
of  the  sender  at  the  expense  of  others. 


Auditor  General  v.  Bishop  (1910)  161 
Mich.  117,  125  N.  W.  715,  wherein  it 
was  said  that  the  contrary  rule  "has 
usually  been  restricted  to  cases  where 
relief  has  been  sought  in  equity,  and 
has  been  denied  upon  the  principle 
that  'he  who  seeks  equity  must  do 
equity,'  and  except  in  drain  cases, 
which  seem  to  have  been  considered 
exceptional,  the  rule  has  not  been  ap- 
plied against  a  defendant." 

In  Lyon  v.  Tonaw^nda  (1889)  98  Fed. 
361,  reversed  in  (1901)  181  U.  S.  398, 
46  L.  ed.  908,  21  Sup.  Ct  Rep.  609,  on 
the  ground  that  the  front-foot  rule  is 
not  unconstitutional,  a  suit  in  equity 
to  restrain  tiie  collection  of  a  special 
assessment  for  a  street  improvement, 
wherein  it  appeared  that  four  years 
had  elapsed  between  the  time  of  the 
assessment  and  the  filing  of  the  bill, 
it  was  held  that  the  complainant  was 
not  guilty  of  laches,  since  the  time  had 
been  consumed  in  various  actions  and 
efforts  at  agreement  to  set  aside  the 
assessment,  which  was  declared  void 
as  apportioning  the  entire  cost  of  the 
improvement  upon  the  abutting  land 
according  to  the  front-foot  rule,  with- 
out regard  to  the  size  and  value  of  the 
parcels  or  the  benefits  derived  from 
such  improvement. 

In  Bennett  v.  Emmetsburg  (1908) 
138  Iowa,  67,  115  N.  W.  582,  it  was 
held  that  an  objection  that  a  sewer 
assessment  was  not  laid  according  to 
benefits,  the  only  distinction  being  be- 
tween residence  and  business  lots, 
might  be  presented  as  ground  for  re- 
straining the  enforcement  of  the  as- 
sessment, notwithstanding  the  owners 
knew  of  the  prior  proceeding  and 
waited  until  the  completion  of  the 
work.  The  court  said:  "We  do  not 
see  how  the  knowledge  of  plaintiff  re- 
specting the  resolution  of  necessity 
can  avail  defendants  anything.  Plain- 
tiffs may  have  been  entirely  content 
to  have  a  sewer  system  put  in,  the  ex- 
pense to  be  paid  in  part  from  the  gen- 
eral fund,  and  in  part  by  a  tax  to  be 
levied  upon  the  property  within  the 
sewer  district.  The  resolution  did  not 
warn  them  that  a  special  assessment 
was  to  be  resorted  to,  and  they  were 
under  no  duty  to  remain  upon  guard 
to  see  to  it  that  the  council  did  not 
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subsequently  attempt  to  change  such 
method  of  providing  for  payment. 
This  is  elementary  in  the  law  on  the 
subject,  and  it  will  be  sufficient  to  re- 
fer to  cases  already  cited.  There  is  no 
evidence  that  plaintiffs  had  legal  no- 
tice or  knowledge  of  a  purpose  to  as- 
sess specially  for  the  cost  of  the  main 
and  the  three  lateral  sewers,  until  the 
assessment  resolution  was  brought 
forward."  The  foregoing  decision  was 
criti'^'ized  and  overruled,  in  so  far  as 
it  held  that  jurisdiction  once  properly 
obtained  may  be  lost,  in  Clifton  Land 
Co.  V.  Des  Moines  (1909)  144  Iowa, 
626,  128  N.  W.  340;  but  the  holding 
hereinbefore  stated  was  not  affected. 

Where  a  contract  for  sidewalks  calls 
for  driveways,  a  property  owner  who 
consents  to  and  receives  the  benefit 
of  such  an  improvement  is  not  es- 
topped to  object  to  an  additional 
charge  in  his  assessment  on  this  ac- 
count. De  Ridd^r  v.  Lewis  (1916)  1S9 
La.  903,  72  So.  447. 

Where  a  resolution  of  a  city  coun- 
cil provided  that  the  expense  of  con- 
structing a  sewer  should  be  met  from 
the  general  fnnd.  but  later  an  assess- 
ment was  laid  on  the  abutting  prop- 
erty and  on  property  supposed  to  be 
benefited  thereby,  for  the  reason  that 
the  borrowing  capacity  of  the  city  was 
insufficient  to  meet  the  cost,  it  was 
held  that  a  property  owner  who  saw 
the  work  progressing  and  accepted  the 
benefits  was  not  estopped  from  assert- 
ing the  invalidity  of  the  assessment. 
Spaulding  v.  Baxter  (1900)  25  Ind. 
App.  485,  58  N.  E.  561,  wherein  the 
court  said:  "It  is  no  doubt  true  that 
if  appellants  had  knowledge  of  a  res- 
olution ordering  an  improvement,  and 
the  resolution  said  nothing  about  the 
manner  of  payment,  they  would  be 
held  to  know  that  their  property  was 
liable  to  be  assessed.  But  this  would 
not  necessarily  be  true  where  the  res- 
olution expressly  provides  that  tiie  ex- 
pense is  to  be  paid  from  the  general 
fund.  Upon  the  facts  as  pleaded,  the 
doctrine  of  estoppel  does  not  apply  as 
to  the  appellants.  It  is  true  they  saw 
the  work  progressing,  and  made  no 
objection,  but  the  council  had  said  by 
a  resolution  that  the  expense  was  to 
be  paid  out  of  the  general  fund.  The 


question   of  a  special  assessment 

against  appellants'  property  was  not 
presented  during  the  progress  of  the 
work." 

So,  it  has  been  held  that  where  a 
board  of  public  service,  under  a  pre- 
tense of  levying  an  assessment  in  pro- 
portion to  the  benefits  conferred  on 
the  several  lots  abutting  on  the  im- 
proved street,  did  in  fact  make  no  such 
apportionment,  but  merely  divided  the 
cost  of  improvement  by  the  number  of 
feet  abutting  thereon,  regardless  of 
the  depth  of  the  lots  and  of  the  rela- 
tive value  of  each  after  the  improve- 
ment was  made,  it  was  held  that  a 
proper^  owner  was  not  estopped  by 
the  completion  of  the  work,  but  might 
enjoin  the  collection  of  the  assess- 
ment. Nulsen  v.  Cincinnati  (1906)  27 
Ohio  C.  C.  383. 

Similarly,  where  a  statute  provides 
that  prior  to  the  levying  of  an  assess- 
ment for  the  construction  of  a  sewer  a 
report  shall  be  made,  containing  "a 
description  of  each  lot  or  parcel  of  lot 
benefited  thereby,  together  with  the 
owner's  name,"  a  property  owner  is 
not  estopped  from  attacking  the  validi- 
ty of  the  assessment  for  uncertainty, 
where  he  makes  no  objection  until  aft- 
er the  completion  of  the  work.  Pena- 
sylvania  Co.  v.  Cole  (1904)  182  Fed. 
668. 

In  Edwards  v.  Cooper  (1907)  168 
Ind.  64,  79  N.  E.  1047.  it  appeared  that 
there  was  no  official  finding,  as  re- 
quired by  statute,  that  the  benefits 
conferred  by  a  proposed  sewer  im- 
provement were  equal  to  the  cost  es- 
timated. It  was  held  tiiat  the  objec- 
tion was  jurisdictional,  and  might  be 
raised  as  a  defense  to  an  action  fore- 
closing the  lien.  With  respect  to  the 
contention  that  because  the  owner  did 
not  enjoin  the  making  of  the  improve- 
ment before  completion  she  should  be 
treated  as  estopped,  the  court  said: 
"This  court  has  never  intimated  thtt 
a  failure  to  take  steps  to  arrest  the 
improvement  would  preclude  the  mak- 
ing of  a  defense,  where  the  defect  con- 
sisted of  more  than  an  irregularity- 
The  cases  cited  by  counsel,  to  the  ef- 
fect that  a  landowner  who  has  stood 
by  without  objection  while  his  proper- 
ty  was  being  improved        be  denied 
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an  injunction  to  prevent  the  enforce- 
ment of  the  asaesament,  rest  dn  entire- 
ly different  srrounds,  since  nothing  but 
eoDscience,  and  good  faith,  and  rea- 
sonable diligence  can  call  tJie  powers 
of  a  court  o{  equity  into  activity,  and 
where  these  are  wanting  the  court  to 
passive  and  does  nothing.  .  .  .  In 
the  circumstances  mentioned,  the  fail- 
ure to  make  objection,  as  against  a 
contractor  who  was  acting  in  good 
faitii  and  under  color  of  law,  might 
be  treated  as  an  acquiescence  in  what 
had  been  done.  .  .  .  An  acquies- 
cence is  tantamount  to  assent,  and 

i.  might  even  cat  off  a  defense.  But 
where  the  omission  in  a  public  im- 
provement proceeding  is  jurisdiction- 
al, and,  instead  of  standing  by,  the 
landowner  gives  timely  notice  to  the 
contractor  that  he  will  contest  the  as- 
sessment if  the  improv«nent  is  made, 
it  would  be  flying  in  the  face  of  prin* 
ciple  to  deny  to  him  the  right  to  urge 
1^  way  of  defense  that  his  properly 
was  being  talten  from  him  in  defiance 

•  of  those  provisions  of  the  statute 
which  were  really  intended  as  limita- 
tions upon  the  power  of  the  assessing 
tribunal.  We  have  found  no  case 
which  questions  this  view  of  the  law; 
but  many  are  the  implied  holdings  and 
Intimations  to  the  contrary.  As  was 
said  by  the  supreme  court  of  Kansas, 
where  property  owners  had  served  due 
notice  upon  the  officers  and  contract- 
or: 'This  is  as  far  as  the  law  requires 
them  to  go.  It  did  not  demand  that 
they  institute  a  litigation  to  keep  the 
cify  from  improving  their  property.' 
KcQTs  V.  Neodesha  (1902)  64  Kan.  681, 
68  Pac.  625." 

ft.  IMUeatino  Utnd  for  improvement. 
A  property  owner  who  dedicates 
hmd  for  a  street  improvement  is  es- 
topped by  this  act  of  dedication  from 
qnntioning  the  validity  of  the  statute 
under  which  the  street  is  opened  and 
improved,  on  the  ground  that  it  con- 
tains no  provision  for  notifying  the 
owners  of  the  property  to  be  assessed 
in  advance  of  the  assessment,  or  at 
any  time  pending  the  consideration  of 
^  cause  by  the  Jury.  Wight  v.  David- 
son (1900)  181 U.  S.  871,  46  L.  ed.  900, 
21  Sap.  Ct.  Rep.  616. 
So,  it  has  been  held  that  an  objec- 


tion that  a  sewer  was  built  under  a 
street  not  yet  platted  could  not  be 
raised  in  a  suit  to  restrain  the  collec- 
tion of  an  assessment  levied  for  the  im- 
provement, where  the  proper^  owners 
had  dedicated  the  land  through  which 
tite  street  was  to  be  laid  out,  as  each 
dedication  would  be  construed  as  a 
waiver.  Warren  v.  Grand  Haven 
(1874)  30  Mich.  24.  The  court  said: 
"The  dedication  of  land  to  the  purpos- 
es of  a  village  or  city  street  must  be 
understood  as  made  and  accepted  with 
the  expectation  Uiat  it  may  be  required 
for  other  public  purposes  than  those 
of  passage  and  travel  merely,  and  that, 
under  the  direction  and  con^oi  of  the 
public  authorities,  it  is  subject  to  be 
appropriated  to  all  the  uses  to  which 
village  and  city  streets  are  usually  de- 
voted, as  the  wants  or  convenience  of 
the  people  may  render  necessary  or 
important.*' 

In  like  manner,  it  has  been  held  that 
where  a  property  owner  dedicates  land 
to  be  used  as  a  street,  he  is  estopped 
from  questioning  the  validity  of  the 
statute  under  which  the  street  is 
opened  and  improved,  on  the  ground 
that  it  arbitrarily  fixes  the  amount  of 
benefits  to  be  assessed  on  the  prop- 
erty, irrespective  of  the  amount  of 
benefits  aetaally  received  or  conferred 
on  the  land  assessed  by  the  opening 
of  the  street.  Wight  v.  Davidson 
(U.  S.)  supra,  wherein  the  court  said: 
"Prior  to  the  filing  of  the  petition  of 
the  commissioners,  the  authorities  of 
the  District  had  taken  no  steps  to- 
wards the  contemplated  extension  of 
these  streets.  In  fact,  under  the  act 
they  had  no  power  to  do  so.  The 
power  was  called  into  action  by  the 
dedication  of  the  Kali  tract.  By  such 
dedication  the  appellees  put  the  act 
into  operation,  and  voluntarily  sub- 
jected themselves  to  its  provisions,  in- 
cluding the  mode  of  assessment.  The 
constitutional  right  against  unjust 
taxation  is  given  for  the  protection  of 
private  property,  and  may  be  waived 
by  those  affected,  who  consent  to  such 
action  to  their  property  as  would 
otherwise  be  invalid." 

Similarly  where,  at  the  time  a  eify 
passed  an  ordinance  and  let  a  eon- 
traet  for  grading  and  paving  a  street. 
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there  had  been  of  record  for  twenty 
years  a  plat  dedicating  the  street  to 
public  use  by  the  supposed  owner,  and, 
just  before  the  passage  of  the  ordi- 
nance, the  defendant  took  from  the  per- 
son thus  dedicating  the  street  by  plat, 
a  deed  for  proper^  in  front  of  wbidi 
the  improvement  provided  for  in  the 
contract  was  made,  bounded,  in  the 
description  in  the  deed,  by  the  street 
in  question,  and  corresponding  in  its 
description  with  the  recorded  plat; 
and  the  defendant,  instead  of  remon- 
strating against  the  progress  of  the 
work,  took  and  put  on  record,  during 
its  progress,  other  deeds  from  the 
same  grantor,  recognizing  the  same 
plat  and  the  existence  of  the  street  as 
a  public  highway  at  the  point  of  im- 
provement; and  it  did  not  appear  that 
either  the  city  or  the  contractor  knew, 
or  might  have  known,  that  the  person 
who  located  the  street  by  plat  had  not 
full  authority  to  do  so,  as  owner  of  the 
property  described  in  the  plat;  it  was 
held,  in  a  suit  on  a  special  tax  bill 
for  the  work  done  in  macadamizing 
and  paving  the  street,  that  the  defend- 
ant was  equitably  estopped  by  acts  in 
pais  from  denying  that  the  street  was 
a  pablic  highway  at  the  time  of  the 
improvement,  and  that  evidence  tend- 
ing to  show  that  the  person  who  at- 
tempted to  dedicate  the  street  by  plat 
was  not  the  owner  of  the  ground  at 
the  time  of  the  recording  of  the  plat 
did  not  suflfice  to  overthrow  the  prima 
facie  case  made  by  the  special  tax  bill. 
Grimm  v.  Shickle  (1877)  4  Ho.  App. 
686. 

e.  Consenting  to  or  suggesting  change  <n 
work. 

Where  property  owners,  with  full 
knowledge  of  the  making  of  a  street 
improvement  and  of  the  nature  of  the 
work  and  materials,  during  the  prog- 
ress of  the  work,  and  when  it  was 
nearing  completion,  joined  in  a  peti- 
tion for  a  change  in  the  specifications, 
which  was  made,  it  was  held  that  they 
were  estopped  to  deny  that  the  work 
was  done  according  to  the  contract, 
and  that  their  property  was  liable  for 
the  assessment.  Lux  ft  T.  Stone  Co. 
T.  Donaldson  (1903)  162  Ind.  481.  68 
N.  E.  1014. 

Similarly,  where  it  appeared  that  the 


husband  of  a  property  owner  was  pres- 
ent during  the  progress  of  the  work 
on  a  street,  and  at  one  time  made  com- 
plaint that  the  grade  was  too  low  in 
front  of  her  property,  and  it  was 
changed  to-  comply  with  his  wishes, 
it  was  held  that  the  owner  was  bound 
.  by  his  acts  as  her  agent,  and  was  es- 
topped from  contesting  the  validity  of  > 
the  assessment  on  the  ground  that  the 
work  of  guttering  and  curbing  was  not 
done  in  accordance  with  the  ordinance 
and  specifications.  Arnold  v.  Ft. 
Dodge  (1900)  111  Iowa,  152,  82  N.  W. 
495. 

In  Jackson  v.  Detroit  (1862)  10 
Mich.  248,  it  appeared  that  before  a 
street  was  ordered  to  be  paved,  an  or- 
dinance was  submitted  to  the  property 
owners  and  accepted  by  them,  where- 
by they  were  allowed  to  ornament  and 
inclose  a  wide  strip  on  each  side  of 
the  street,  and  the  work  of  paving  was 
to  be  completed  within  eighteen 
months.  Under  these  circumstances, 
it  was  held  that  the  property  owners 
wore  estopped  from  objecting  that  the 
work  was  not  done  within  a  year,  in 
accordance  with  the  provisions  of  a 
statute  requiring  that  a  contract  must 
be  fulfilled  within  the  year  when  or- 
dered, and  that  no  extension  of  time 
was  permissible.  The  court  said :  "As 
the  time  had  been  fixed  so  as  to  allow 
the  work  to  be  dme  within  eighteen 
months,  we  can  hardly  presume  that 
it  was  the  design  of  the  parties,  in 
accepting  the  proposition  of^he  city, 
to  destroy  this  important  provision. 
Taken  together,  we  think  that  the 
terms  of  the  consent  were  merely  de- 
signed to  permit  tiie  city  to  get  at  the 
proper  assessments,  and  to  collect 
them  in  the  usual  manner,  but  not  to 
require  contracts  to  be  limited  to  the 
year  1860,  or  to  make  any  new  adver- 
tisement, inasmuch  as  the  plans  and 
specifications  for  paving  had,  as  ap- 
pears from  the  contract  itself,  been 
already  adopted,  and  are  expressly  as- 
sented to." 

Where  notice  of  a  street  improve- 
ment and  bids  received  for  the  work 
called  for  natural  stone  for  the  curb- 
ing, and  an  abutting  owner,  after  the 
bids  had  been  received,  petitioned  the 
common  council  to  anbstitate  ardfi- 
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cial  stone  in  place  of  the  natural  stone, 
which  was  done,  and  he  saw  the  con- 
tractor put  in  the  artificial  stone  curb- 
ing in  front  of  his  property,  and  made 
no  objection  thereto,  it  was  held  that 
he  was  estopped  to  deny  the  validity 
of  an  assessment  on  account  of  tne  de- 
parture in  the  work  from  the  notice 
and  the  bid.  Brick  &  Terra  Gotta  Co. 
V.  Hull  (1892)  49  Mo.  App.  433,  where- 
in the  court  said:  "The  defendant  not 
only  requested  the  city  council  to 
change  the  curbing  from  natural  to 
artificial  stone,  but  he  also  directed 
the  contractors  to  remove  the  old  curb- 
ing in  front  of  his  property,  and  put 
in  new  curbing,  which  he  knew  was, 
by  the  contract,  to  be  of  artificial 
stone.  He  saw  the  contractor  put  in 
the  artificial  curbing  in  front  of  his 
property,  and  made  no  objection  what- 
ever thereto.  It  therefore  appearing 
that  the  defendant,  with  others,  hav- 
ing procured  the  substitution  of  the 
contract  made  for  the  one  contem- 
plated by  the  ordinance,  is  by  every 
principle  of  right  estopped  to  deny  the 
validity  of  the  assessment.  And,  even 
if  he  had  not  procured  the  change  in 
the  contract,  he  would  be  estopped,  on 
the  further  ground  that  he  had  actual 
knowledge  of  the  change,  and  ac- 
quiesced in  the  work  done  under  it." 

But  a  property  owner  is  not  estopped 
where  he  merely  assents  to  a  change 
in  a  street  improvement  suggested  by 
the  contractor,  under  the  supposition 
that  the  contractor  has  a  valid  con- 
tract, when  his  contract  is  not  valid 
because  it  authorizes  the  change  when 
no  such  authority  is  given  in  the  or- 
dinance providing  therefor;  and  this 
is  the  rule,  though  the  property  owner 
knows  that  the  work  is  being  done,  but 
takes  no  part  therein,  since  he  is  justi- 
fied in  assuming  that  the  authorities 
are  doing  their  duty  under  the  law. 
Galbreath  v.  Newton  (1887)  30  Mo. 
App.  380,  wherein  the  court  said : 
"While  I  recognize  the  legal  proposi- 
tion that,  though  the  contract  in  this 
case  was  invalid,  the  defendant  may 
be  estopped  from  denying  its  validity, 
I  do  not  concede  that  he  has  been 
shown  to  be  in  a  position,  or  to  have 
done  anything  precluding  him  from  at- 
tacking the  legality  of  the  proceed- 


ings. He  has  taken  no  part  in  the 
movement  whatever.  He  initiated  no 
I>roceeding3.  He  did  not  petition  for 
the  passage  of  the  ordinance  nor  the 
improvement  of  the  street.  He  took  no 
part  in  making  the  contract,  nor  did  he 
ask  that  it  be  changed  from  the  terms 
of  the  ordinance.  Though  he  knew 
the  work  was  being  done,  he,  knowing 
the  law  authorized  such  improvements 
under  certain  restraints  and  condi- 
tions, might  well  have  assumed  or  sup- 
posed those  conditions  had  been  com- 
plied with  and  those  restraints  pro- 
vided. He  had  a  right  to  rely  upon  the 
authorities  doing  their  dnty  under  the 
law.  .  .  .  '  I  am,  therefore,  of  the 
opinion  that  if  it  can  be  shown  on  re- 
trial that  defendant,  by  himself,  or  in 
connection  with  others,  procured  the 
substitution  of  the  contract  made  for 
the  one  contemplated  by  the  ordinance, 
he  will  be  estopped  to  deny  the  validi- 
ty of  this  assessment.  So  he  wiH  like- 
wise be  estopped  if  it  can  be  shown 
that,  though  taking  no  part  in  the 
change  of  the  contract  himself,  he  had 
actual  knowledge  of  the  change  or  sub- 
stitution having  been  procured  by 
others,  and  knowingly  acquiesced  in 
the  work  done  thereunder.  In  either 
of  these  cases  he  has,  by  his  own  act, 
induced  and  caused  Anderson  to  alter 
his  position  to  his  prejudice,  and 
brings  himself  under  the  correct  prin- 
ciple of  estoppel.  It  may  be  said  that 
,  defendant  will  be  presumed  to  have 
had  knowledge  of  the  ordinance  and 
of  its  provisions,  and,  therefore,  when 
he  saw  the  work  being  done,  he  knew 
that  it  was  not  in  accordance  with 
the  ordinance.  It  is  true  that,  general- 
ly, one  will  be  presumed  to  know  of 
the  by-laws  of  a  municipal  corpora- 
tion, but  in  a  case  of  estoppel  by  si- 
lence, of  the  kind  here  considered, 
there  must  be  actual  knowledge. 
'There  is  no  such  thing  as  estoppel  in 
pais  for  neglecting  to  apeak  or  act, 
when  the  party  did  not  know  the  facts 
which,  if  known,  would  have  made  it 
his  duty  to  speak  or  act.'  Acton  v. 
Dooley  (1881)  74  Mo.  63.  'An  es- 
toppel in  pais  is  a  moral  question.' 
Delaplaine  v.  Hitchcock  <184S)  6  Hill 
(N.  Y.)  17.  There  must  be  in  it  some 
element  of  fraud.  *The  doctrine  of  es- 
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toppel  in  pftis  always  presupposes  eiy 
ror  on  one  side  and  fault  or  fraud  up- 
on the  other.'  Morgan  v.  Chicago  & 
A.  R.  Co.  (1878)  96  U.  S.  716,  24  L. 

ed.  743." 

So,  where  an  ordinance  provided 
that  a  street  pavement  should  be  61 
feet  wide,  and.  after  estimation  dt  the 
coat  and  confirmation  of  the  assess- 
ment, it  was  subsequently  decided,  by 
an  amendment  to  the  ordinance,  ma- 
terially to  reduce  the  width  of  the 
pavement,  it  was  held  that  the  con- 
sent of  an  owner  to  the  reduction 
would  not  waive  his  right  to  contest 
the  assessment.  Pells  v.  People 
(1896)  159  m,  580,  42  N.>  E.  784.  The 
court  said:  "We  deem  it  sufficient  to 
say  that  consent  to  the  reduction  of 
the  width  of  the  pavement  8  feet  did 
not  imply  any  consent  to  the  assess- 
ment as  made.  There  is  nothing  in  the 
terms  of  the  paper  signed  to  show  that 
the  appellants  waived  the  right  to  have 
a  new  estimate  made  of  the  cost  of 
the  pavement  as  reduced,  and  a  new 
assessment  levied  to  raise  the  amount 
of  such  cost.  F6r  aught  that  appears 
to  the  contrary,  appellants,  even  if 
they  gave  their  consent  to  the  reduc- 
tion, had  no  reason  to  suppose  that 
they  would  be  required  to  pay  the  cost 
of  a  pavement  61  feet  wide,  instead 
of  the  cost  of  a  pavement  53  feet 
wide." 

And  where  a  contract  entered  into 
by  a  municipality  for  the  grading  of 
a  street  was  void  because  it  was  made 
on  a  petition  of  property  owners  which 
had  been  secretly  changed  by  one  of 
them,  it  was  held  that  an  objection  to 
an  assessment  for  this  reason  was  not 
waived  by  an  owner  who,  while  the 
work  was  progressing,  but  before  the 
grading  was  done,  requested  the  con- 
tractors to  do  the  work  and  said  that 
they  should  be  paid.  Sleeper  v.  Sul- 
len (1870)  6  Kan.  300. 

It  has  been  held  that  where  no  at- 
tempt was  made  to  levy  a  special  tax 
for  a  sidewalk  paving,  save  to  certify 
the  coat  of  the  improvement,  there 
could  be  no  levy,  and  a  property  owner, 
with  knowledge  of  the  progress  of  the 
work,  could  not  be  estopped  to  deny 
the  validity  of  a  so-called  tax  that  was 
never  levied,  even  though,  by  her 


agent,  she  made  suggestimu  which 
were  adopted,  as  to  certain  changes. 
Hall  V.  Moore  (1902)  3  Neb.  (Unof.) 
574,  92  N.  W.  294,  wherein  the  court 
said :  "An  estoppel  by  conduct  never 
extends  beyond  the  reasonable  infer- 
ences to  be  drawn  from  such  conduct. 
In  this  case  the  appellants  knew  the 
walk  was  being  laid  by  the  city,  and 
allowed  it  to  be  laid  without  objec- 
tions. At  one  time  they  suggested  that 
it  was  too  level,  and.  acting  on  this 
suggestion,  the  persons  in  charge  of 
the  work  raised  the  stringers  at  one 
side.  The  most  that  can  be  said  of 
such  acts  is  that  they  warrant  the  in- 
ference that  the  appellants  were  will- 
ing that  the  walk  should  be  laid  by 
the  city.  Had  they  sought  to  enjoin 
the  city  from  paying  the  cost  of  the 
walk,  doubtless  their  conduct  would 
have  operated  as  an  estoppel  to  deny 
the  authority  of  the  city  to  have  the 
walk  laid.  It  is  not,  however,  a  rea- 
sonable inference  from  such  acts  that 
the  appellants  intended  or  expected  to 
pay  tite  whole  of  the  expense  of  such 
improvement,  nor  that  they  intended 
the  same  to  become  a  tax  lien  against 
the  property.  Strictly  speaking,  the 
law  does  not  make  the  cost  of  such  im- 
provement, or  any  part  thereof,  a  tax 
or  lien  against  the  premises,  but  mere- 
ly makes  it  the  basis  of  a  special  as- 
sessment. Comp.  Stat.  subd.  7,  §  69. 
art.  1  chap.  14.  In  other  words,  it  is 
not  the  cost  of  the  improvement,  but 
the  amount  specially  levied  in  accord- 
ance with  the  provisions  of  the  stat- 
ute just  cited,  that  becomes  a  lien 
against  the  property.  The  record 
shows  that  not  a  single  step  was  taken 
in  that  direction." 

In  Atkinson  v.  Webster  City  (1916) 
177  Iowa,  659,  158  N.  W.  473,  it  was 
contended  that  the  owner  was  present 
during  the  progress  of  the  work  on  a 
street  improvement,  and  made  com- 
plaint as  to  some  matters,  that  changes 
were  made  to  meet  his  criticisms,  and 
that  he  was  estopped  from  disputing 
the  validity  of  the  assessment  on  the 
ground  that  the  work  was  not  done  in 
accordance  with  the  specification,  but 
was  of  inferior  material.  But  it  was 
held  that  his  knowledge  and  protest 
as  to  one  part  of  the  work  did  not  pre- 
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dude  him  from  objecting  that  other 
parts  were  not  in  compliance  with  the 
specifications. 

d,  AtMigning  tiontruct.  for  improvemeut. 

Where  the  property  owners  take  the 
contracts  for  making  a  street  improve- 
ment, and,  after  the  work  is  done  and 
the  Bssenmeut  inftde  by  the  proper  of- 
ficer, they  assign  for  value  all  their 
interest  in  the  contract  and  the  assess' 
ment,  they  are  'estopped  in  an  action 
by  the  assignee  for  the  assessment,  to 
deny  the  validity  of  the  contract  and 
of  the  assessment  on  the  ground  that 
the  work  was  not  completed  within  the 
time  expressed  in  the  contract.  Cal- 
lendar  v.  Patterson  (1886)  66  CaL  356, 
5Pac.  610.  The  court  said:  **A  party 
cannot,  for  value,  assign  a  contract 
and  assessment,  and  then  set  up  the 
defense  that  they  are  invalid  because 
not  in  compliance  with  the  street  law. 
The  law  does  not  tolerate  such  a  pro- 
cedure. Having  accepted  a  benefit 
under  it,  he  cannot  be  heard  to  say 
that  it  is  invalid." 

But  a  property  owner  is  not  estopped 
from  contesting  a  street  assessment 
on  the  ground  that  it  was  made  before 
the  completion  of  the  work,  because 
of  an  assignment  of  the  contract,  made 
by  the  property  owners  before  any 
work  was  done.  Union  Paving  &  Con- 
tracting Co.  V.  McGovern  (1900)  127 
CaL  688.  60  Pac.  169,  wherein  the 
court,  in  distinguishing  Callender  v. 
Patterson  (Cal.)  supra,  said:  "There 
was  no  agreement  on  his  part  to  per- 
form any  of  the  terms  of  their  con- 
tract with  the  superintendent  of 
streets,  or  on  their  part  to  pay  any 
assessment  that  might  be  made 
by  virtue  of  that  contract.  It  does 
not  appear  that  the  work  has  yet  been 
completed,  or  that  any  more  has  been 
done  than  that  covered  by  the  assess- 
ment, and,  as  there  was  no  agreement 
on  their  part  to  pay  any  assessment 
that  might  be  made  for  the  work,  they 
are  not  estopped  from  disputing  the 
validity  of  the  assessment  sued  upon. 
Callender  v.  Patterson  (CaL)  supra, 
cited  by  appellant,  is  inapplicable. 
In  that  case  the  property  owners  had 
entered  into  the  contract  and  com- 
pleted the  work,  and  received  an  as- 
sessment therefor  which  purported  to 


be  a  charge  upon  their  lands,  and  more 
than  a  year  thereafter  they  assigned 
the  same  to  the  plaintiff  'for  value.' 
Tt  was  upon  these  facts  that  the  court 
held  them  to  be  estopped  from  ques- 
tioning the  validity  of  the  assessment. 
In  the  agreement  between  Tucker  and 
the  property  owners,  they  do  not  pur- 
port to  assign  to  him  an  assessment  for 
work  that  had  been  already  done  for 
them,  or  any  exiHting  obligation  in 
their  favor  from  which  a  warranty  of 
its  validity  might  be  implied.  They 
merely  agreed  to  assign  a  contract  not 
yet  entered  into,  and  which  at  that 
time,  and  also  at  the  time  of  its  as- 
signment, was  wholly  .executory." 

V.  Acting  <n  official  oopactty. 

A  property  owner,  who,  after  aiding 
in  the  passage  of  an  ordinance  for  an 
improvement  for  grading  and  paving 
a  street,  accepts  the  position  of  com- 
missioner having  charge  and  control 
of  the  work,  is  estopped  from  denying 
the  validity  of  the  statute  under  which 
the  ordinance  was  passed.  Bidwell  v. 
Pittsburgh  (1877)  85  Pa.  412,  27  Am. 
Rep.  662.  See  to  the  same  effect.  Per- 
son's Appeal  (1880)  96  Pa.  140. 

However,  a  member  of  the  common 
council  which  authorizes  a  sewer  im- 
provement, and  directs  the  levying  of 
an  assessment  therefor,  is  not  es- 
topped from  taking  exception  to  the 
assessment  made  against  .him,  where 
he  does  not  in  any  manner  recognize 
the  roll  as  valid,  or  take  action  on  it. 
Hence,  where  the  assessment  roll  is  in- 
valid because  the  provisions  of  the 
statute  setting  forth  the  proportion  of 
benefits  are  not  followed,  the  question 
may  be  raised  in  a  suit  to  restrain  the 
collection  of  the  tax.  Warren  v.  Grand 
Haven  (1874)  30  Mich.  24. 

/.  Artvptinp  dnmagen  in  oandtiMttMiinn 
proceeding. 

Where  a  property  owner  has  ac- 
tepted  an  award  for  the  damages  due 
to  the  condemnation  of  his  land  for 
the  opening  of  a  street,  he  is  estopped 
from  denying  the  validity  of  the  as- 
sessment for  the  benefits  conferred  on 
him  by  the  opening  of  the  street. 
Stockton  V.  Newark  (1896)  68  N.  J. 
L.  116,  32  Atl  67. 

So,  parties  to  condemnation  proceed- 
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ings  lodcins  to  a  street  improTexnentt 
who  do  not  raise  the  question  tiiat  the 
ordinance  for  street  improvements  is 
double,  and  accept,  the  damaees 
awarded,  will  be  deemed  to  have 
waived  the  objection,  and  cannot  raise 
it  as  a  defense  to  assessments  for 
benefits  subsequently  laid.  Re  South 
Shelshole  Place  (1910)  61  Wasli.  246, 
112  Pac.  228. 

In  Morris  v.  Watson  (189*3)  8  Ind. 
App.  1,  35  N.  E.  405,  an  action  for 
the  enforcement  of  a  lien  for  the  im- 
provement of  a  street,  it  appeared 
that  condemnation  proceedings  were 
had  against  property  owned  by  the  de- 
fendant, and  that  she  appealed  from 
the  award.  On  the  hearing  of  this 
appeal  it  was  held  that  the  entire  pro- 
ceedings for  the  opening  of  ttie  street 
were  null  and  void.  It  further  ap- 
peared that  during  the  pendency  of  the 
appeal  the  street  was  opened,  and  the 
improvements  were  made  and  ac- 
cepted by  the  city.  An  action  against 
the  city  for  trespass,  instituted  by  the 
owner,  was  compromised  and  she  ac- 
cepted a  certain  sum  in  damages,  sub- 
sequently dividing  her  land  into  lots 
facing  the  opened  street.  Under  these 
circumstances,  it  was  held  that  she 
was  estopped  from  denying  her  liabili- 
ty on  the  assessment  because  of  the 
decision  that  the  original  proceedings 
for  condemnation  were  void.  The 
court  said:  "The  appellant,  having 
elected  to  accept  the  damsges  for  the 
apppopriation  of  the  land,  is  estopped 
to  deny  the  appellee's  right  to  the  pos- 
session. .  .  .  There  can  be  no  dif- 
ference in  the  rule  in  cases  where  the 
landowner  accepts  the  money  tendered 
him  in  proceedings  under  the  writ  of 
assessment,  and  those  in  which  the 
money  is  accepted  in  a  suit  for  dam- 
ages, such  as  the  one  in  hand.  The 
gravamen  of  the  action  here  relied  up- 
on to  constitute  an  estoppel  was  the 
unlawful  appropriation  of  the  appel- 
lant's land  for  street  purposes.  It  is 
clearly  shown  by  the  averments  of  the 
complaint  in  that  action  that  it  was 
not  the  mere  transient  iniuiy  of  the 
removal  of  the  fences  and  the  digging 
up  of  the  earth  that  appellant  .  .  . 
sought  to  have  redressed  in  damages, 
but  also  the  taking  of  her  land  for 


the  purposes  of  a  street  or  streeU. 
This  being  so,  she  cannot  now  be  heard 
to  say  that  the  occupancy  of  the  street 
by  the  city  is  wrongful,  and  that  the 
municipality  was  powerless  to  make 
the  improvements.  The  tender  and  ac- 
ceptance of  the  money  amounted  to 
what  equity  will  construe  to  be  a  par-' 
chase  of  the  easement  on  the  part  of 
the  city,  and  the  appellant  is  precluded 
from  asserting  title  afterwards.** 

Where,  however,  a  judgment  in  con- 
demnation proceedings  connected  with 
a  street  improvement  is  void  by  reason 
of  combining  awards  for  damages  and 
assessments  for  benefits  in  one  pro- 
ceeding, and  jurisdiction  is  not  con- 
ferred by  consent  of  the  parties,  oae 
who  acc^ts  the  award  is  not  estopped 
to  object  to  an  assessment  for  want 
of  jurisdiction  to  make  such  adjudica- 
tion. Micbaelson  v.  Seattle  (1911)  63 
Wash.  230.  115  Pac.  167.  See  to  the 
same  effect,  Seattle  School  Dist  t. 
Seattle  (1911)  63  Wash.  245,  116  Pac 
173. 

So,  where  a  sewer  was  constructed 
over  private  property  which  had  not 

been  condemned,  it  was  held  that  an 
assessment  made  under  a  subseqaent 
statute,  providing  for  the  condemna- 
tion of  the  land,  was  not  thereby  ren- 
dered valid,  and  that  the  owner  was 
not  estopped,  because  she  had  ac- 
cepted damages  for  the  land  so  taken, 
from  contesting  the  assessment  on  the 
ground  of  the  failure  to  publish  the 
notice  as  required  by  law.  HoUiday 
V.  Atlanta  (1895)  96  Ga.  377,  23  S.  E. 
406. 

Likewise,  it  has  been  held  that  the 
fact  that  other  owners  had  accepted 
payment  of  their  damages  did  not  es- 
top a  property  owner  who  refused  to 
accept,  from  contesting  the  validity  of 
the  proceedings  on  the  ground  that 
both  awards  and  assessments  were 
made  in  one  report  by  the  conunis- 
sioners,  whereas  the  statute  required 
the  payment  of  the  awards  before  the 
city  acquired  a  right  to  open  the  street 
Meredith  v.  Perth  Amboy  (1899)  63 
N,  J.  L.  520,  44  Atl.  971,  wherein  the 
court  said:  "Their  prompt  refusal  ts 
accept  that  check  gave  the  city  im- 
mediate notice  of  their  position,  and 
no  degree  of  diligence  in  applying  for 
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a  certiorari  would  have  prevented  the 
payment  of  the  other  awards.  These 
circumstances,  we  think,  refute  the 
charire  of  laches  and  eetoppel.  The 
assessment  is  defended  on  the  ground 
that  the  certiorari  was  not  applied  for 
within  six  months-  after  confirmation 
of  the  asaessmentt  as  the  statute  re- 
quires. But  this  statutory  limitation 
upon  the  allowance  of  a  prerogative 
writ  cannot  be  enforced  for  the  pro- 
tection of  an  assessment  which  the 
legislature  could  not  constitutionally 
authorize.  ...  By  the  failure  of 
the  city  to  make  and  tender  a  valid 
award  to  the  prosecutors  for  tiieir 
land,  needed  in  the  openinar  of  the 
street,  the  city  failed  also  to  acquire 
a  right  to  furnish  to  the  prosecutors 
the  special  benefit,  for  the  enjoyment 
of  which  this  assessment  was  levied. 
When  the  assessment  was  laid  the  city 
had  not  obtained,  nor  had  it  taken  the 
proper  steps  to  obtain,  the  power  of 
opening  the  street.  No  equivalent, 
therefore,  in  the  form  of  special  bene- 
fits arising  from  a  public  improvement, 
was  offered  to  the  prosecutors  for  the 
burden  thus  imposed  upon  their  lands. 
Under  such  circumstances  it  Is  not 
within  the  constitutional  power  of  the 
legislature  to  sanction  a  special  as- 
sessment." 

Similarly,  the  fact  that  a  property 
owner  demands  and  receives  compen- 
sation for  lands  taken  for  a  street  im- 
provement will  not  estop  her  from  con- 
testing an  assessment  made  according 
to  the  acreage,  without  regard  to  bene- 
fits, under  a  statute  which  has  been 
declared  unconstitutional.  Lewis  v. 
Synmies,  decided  with  Lewis  v.  Tay- 
lor (1839)  10  Ohio  C.  D.  206.  18  Ohio 
G.C.443. 

Til,  Bstoppel  "by  payment  of  aaaettement, 

a.  Oenemllv- 

Ordinarily,  the  voluntary  payment 
of  one  or  more  instalments  of  an  as- 
sessment for  a  street  improvement 
precludes  the  properly  owner  from 
questioning  the  validity  of  the  subse- 
quent instalments. 

United  States.— Treat  v.  Chicago 
<  1903)  126  Fed.  644.  affirmed  in  (1904) 
64  C.  C.  A.  646,  ISO  Fed.  443. 
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Arkansas. — Fitzgerald  v.  Walker 
(1891)  56  Ark.  148,  17  S.  W.  702, 

Flwida. — Hampton  v.  Gainesville 
(1912)  64  Fla.  303,  60  So.  185. 

Illinois. — McDonald  v.  People 
(IdOS)  206  111.  624,  69  N.  E.  609;  Peo- 
ple eK  rel.  Ames  v.  Raymond  (1911) 
848  111.  124,  93  N.  E.  727. 

Masssachusetts. — Harwood  v.  Dono- 
van (1905)  188  Mass.  437,  74  N.  E. 
914. 

Minnesota.— State  ex  rek  Ghapin  v. 
District  Gt.  (1889)  40  Minn.  5.  41  N. 
W.  236. 

OklahoBUL — ^Pakiee  v.  Cleveland 
Tkinidao  Paving  Co.  (reported  here- 
with) ante,  606. 

However,  it  has  been  held  that  the 
estoppel  in  such  a  case  is  limited  to 
the  amount  of  the  assessment  actually 
paid;  that  by  a  voluntary  payment  the 
property  owner  is  precluded  from 
questioning  the  assessment  to  that  ex- 
tent, but  not  as  to  the  balance.  Re 
Hujrhes  (1883)  93  N.  Y.  612. 

Furthermore,  it  is  generally  held 
that,  if  a  property  owner  has  paid  the 
entire  assessment  without  protest,  he 
is  estopped  to  recover  back  the  money 
60  paid.  Kelso  v.  Boston  (1876)  120 
Mass.  297;  Sandford  v.  New  York 
(1860)  33  Barb.  (N.  Y.)  147,  20  How. 
Pr.  298.  12  Abb.  Pr.  28;  Re  Mehrbach 
(1886)  33  Him  (N.  Y.)  136.  reversed 
on  other  grounds  in  (1885)  97  N.  Y. 
601;  Re  Santiago  Lima  (1879)  77 
N.  Y.  170;  Shirley  v.  Waukesha 
(1906)  124  Wis.  239,  102  N.  W.  576. 
See  to  the  same  effect,  Pabet  Brewing 
Go.  V.  Milwaukee  (1906)  126  Wis.  110, 
106  N.  W.  663. 

And  it  has  been  held  that,  under  a 
statute  providing  that  on  the  payment, 
with  interest,  of  one  third  of  a  grad- 
ing assessment  previously  levied,  the 
entire  assessment  should  be  canceled, 
the  payment  of  one  third  of  the  assess- 
ment without  interest  estopped  the 
owner  from  denying  the  validity  of 
the  assessment  so  as  to  prevent  the 
recovery  of  interest.  Gilfeather  v. 
Grout  (1905)  101  Appr  Div.  150,  91 
N.  Y.  Supp.  633,  affirmed  in  (1906) 
182  N.  Y.  622,  74  N.  E.  1117. 

While  it  seems  to  be  the  general  rule 
that  the  payment  of  a  street  assess- 
ment estops  the  landowner  from  ob- 
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jecting  to  its  validity,  in  some  instan- 
ces, because  of  the  peculiar  nature  of 
the  objection  or  the  position  of  the 
objector,  the  courts  have  allowed  the 
owner  to  question  the  assessment,  even 
though  it  has  been  paid  in  whole  or 
in  part. 

Califomia^Gill  v.  Oakland  (1899) 
124  Cal.  336,  67  Pac.  150. 

Illinois. — Freeport  Street  R.  Co.  V. 
Freeport  (1894)  151  III.  451,  88  N.  E. 
187;  Upton  v.  People  (1898)  176  III. 
632,  52  N.  E.  358;  Vennum  v.  People 
(1900)  188  in.  158,  58  N.  E.  979;  Peo- 
ple ex  rel.  Raymond  v.  Church  (1901) 
192  111.  302,  61  N.  B.  496;  People  ex 
rel.  Rogers  v.  Owens  (1907)  231  111. 
311,  83  N.  E.  198. 

Iowa.— Tallant  v.  Burlington  (1874) 
39  Iowa,  543. 

Minnesota. — State  ex  rel.  Eaton  v. 
District  a.  (1905)  96  Minn.  608,  104 
N.  W.  553. 

Montana. — Lewistown  t.  Warren 
(1916)  62  Mont.  356,  167  Pac.  964. 

Nebraska^ — ^Wakeley  v.  Omaha 
(1899)  58  Neb.  245,  78  N.  W.  611. 

New  Jersey. — State  ex  rel.  Pierson 
V.  Newark  (1882)  44  N.  J.  L.  424. 

New  York.— Kennedy  v.  Troy  (1878) 
14  Hun,  308:  Chase  v.  New  York 
(1897)  23  App.  Div.  322, 48  N.  Y.  Supp. 
388;  Re  Hazelton  (1890)  68  Hun, 
112,  11  N.  Y.  Supp.  567;  Copcutt  v. 
Yonkers  (1891)  59  Hun,  212.  18  N.  Y. 
Supp.  452,  affirmed  in  (1891)  128  N.  Y. 
669,  29  N.  E.  148. 

Ohio.— Metcalf  v.  Carter  (1897)  10 
Ohio  C.  D.  269,  19  Ohio  G.  C.  196; 
Yost  V.  Toledo  &  O.  C.  R.  Co.  (1902) 
24  Ohio  C.  C.  169. 

Pennsylvania. — ^Harriaburg  v.  Shep- 
ler  (1899)  7  Pa.  Super.  Ct.  491,  af- 
firmed in  (1899)  190  Pa.  874.  42  Atl. 
893. 

h.  Vt^idlty  of  Htatute  or  ordinaHce. 

In  Harwood  v.  Donovan  (1905)  188 
Mass.  487,  74  N.  E.  914,  it  was  held 
that  where  a  landowner  had  paid, 
without  protest,  five  of  ten  instalments 
into  which  a  sewer  tax  had  been  ap- 
portioned, and  had  made  use  of  the 
sewer,  this  was  in  effect  an  assertion 
on  his  part  that  he  had  a  right  to  use 
it  because  of  the  existence  of  the  as- 
sessment, and  he  was  estopped  from 
objecting  on  the  ground  that  the  stat- 


ute under  which  the  assessment  was 
laid  was  void,  because  unfair  and  il- 
legal assessments  might  be  laid  ander 
it,  the  assessment  in  the  case  at  bar 
being  unobjectionable  as  excessive. 

Where  a  statute  provides  that  the 
cilgr  engineer's  estimate  of  the  cost  of 
a  street  improvement  shall  be  included 
in  the  ordinance,  and  makes  the  omis- 
sion of  such  estimate  jurisdictional, 
the  question  of  th»' omission  of  the 
estimate  must  be  raised  as  an  objec- 
tion to  the  payment  of  the  first  instd- 
ment,  and  a  property  o'wner  who  fails 
to  avail  himself  of  the  proper  remedy 
before  the  payment  of  the  second  in- 
atalment  is  estopped  from  objeetinK. 
in  a  suit  to  enjoin  the  city  from  sell- 
ing his  property  in  satisfaction  of  the 
assessment.  Treat  v.  Chicago  (1903) 
125  Fed.  644,  affirmed  in  (1904)  64 
C.  C.  A.  645,  180  Fed.  443. 

Where  a  property  holder,  without 
objecting  to  or  contesting  the  legalit}- 
thereof,  permits  improvements  to  be 
made  in  sidewalks  and  gutters  in  front 
of  his  property,  and  pays  a  portion  of 
the  special  assessment,  he  cannot  be 
relieved  in  equity  from  the  payment 
of  the  balance  due,  on  the  ground  that 
the  ordinance  contains  no  estimate  of 
the  curbs  and  gutters,  as  required  by 
the  cHarter.  Hampton  v.  Gainesville 
(1912)  64  Fla.  803,  60  So.  185,  where- 
in the  court  said:  "The  failure  to 
state  in  the  ordinance  the  estimated 
coat  of  curbs  and  gutters  did  not  de- 
prive the  property  holder  of  notice  of 
the  provisions  that  do  appear  in  the 
ordinance.  Even  if  the  failure  to  state 
in  the  ordinance  the  estimated  cost  of 
the  curb  and  gutters,  as  required  hy 
the  city  charter,  may  have  been'  a 
ground  for  arresting  the  work  when 
undertaken  by  the  city,  it  is  clcarir 
inequitable  to  permit  such  omission 
to  relieve  the  property  owner  who 
failed  to  construct  curbs  and  gutters 
as  required  by  the  ordinance,  and 
took  no  steps  to  test  the  validity  of  the 
ordinance,  but  permitted  the  city  to 
do  BO  without  an  effort  to  prevent  it" 

But  where  a  statute  provides  that 
an  ordinance  for  a  street  improvement 
shall  be  passed  only  on  petition  signed 
by  a  majority  of  the  resident  property 
owners  abutting  the  improvement,  or, 
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fftiliaff  that,  on  the  afflmuitiTe  vote 
of  three  fourths  of  the  whole  number 
«f  members  comprisinK  the  city  coun- 
cil, aa  improTement  based  on  neither 
of  these  methods  of  procedure  is  void, 
and  an  agirrieved  owner  who  has  paid 
a  first  instalment  is  not  estopped,  after 
tiie  completion  of  the  woi^,  frmn  en- 
joining the  collection  of  the  second  in- 
stalmoit.  Tallant  v.  Burlington 
(1874)  89  Iowa,  543.  wherein  the  court 
said:  "It  Is  further  claimed  that 
plaintiff  is  equitably  estopped,  because 
she  permitted  the  work  to  be  com- 
pleted before  she  commenced  this  ac- 
tion. The  evidence  shows  that  she  en- 
Joined  ihb  collection  of  assessments 
ander  the  first  contract.  That  by  her 
agent  she  pretested  against  the  work 
being  done  and  presented  a  remon- 
strance against  it  to  the  city  council, 
and  spdce  to  the  mayor  about  it,  who 
said  they  were  doing  the  work  under 
a  different  arrangement.  That  plain- 
tiff's husband,  who  was  her  agent,  re- 
peatedly remonstrated  after  that,  and 
told  them  he  should  never  pay  any- 
thing nnless  made  to  do  it  by  law.  and 
that  one  assessment  was  paid  under 
protest  to  avoid  being  annoyed  and  re- 
ported as  a  delinquent,  and  that  the 
council  were  informed  an  effort  would 
be  made  to  recover  it.  Plaintiff  did  all 
that  she  was  required  to  do.  Having 
protested  and  remonstrated,  she  was 
not  obliged  to  enjoin  the  prosecution 
of  the  work."  See  to  the  same  effect, 
Freeport  Street  R.  Co.  v.  Freeport 
(1894)  Ifil  la  451,  38  N.  E.  137. 

9.  Coixformttti  of  proeeedlnga  to  ataUite 
or  ordinance. 

It  has  been  held  that  an  objection  to 
the  validity  of  a  street  assessment,  on 
the  ground  that  notices  of  the  comple- 
tion of  the  work  and  the  confirmation 
of  the  assessment  had  never  been  pub- 
lished in  the  official  newspaper  of  tiie 
city,  was  waived  where  an  owner  was 
notified  of  the  amount  of  her  assess- 
nent,  and  voluntarily  paid  it  State 
ex  rel.  Chapin  v.  District  Ct.  (1889) 
40  Hlnn.  5,  41  N.  W.  236,  wherein  the 
court  said:  "It  will  be  noticed  that 
the  objection  of  the  relator  is  not  to 
the  regnlari^  of  the  order  of  the  com- 
nion  council  changing  the  grade,  but 
that  it  never  became  operative,  be- 


cause «t  tke  alleged  omission  to  pub- 
lish the  notices  of  tiie  conapletiou  and 
confirmation  of  the  assessment  of  dam- 
ages and  benefits  resulting  therefrom. 
The  object  of  these  notices  is  merely 
to  give  notice  of  the  assessment  to 
the  property  .owner,  so  that,  if  ag- 
grieved, he  may  first  file  objections, 
and,  second,  appeal.  But  in  this  in- 
stance the  relator,  with  actual  notice 
of  the  assessment,  voluntarily  paict  it, 
thereby  repressing  her  satisfaction 
with  and  acquiescence  in  it.  Having 
done  this,  and  the  city  having  sub- 
sequently gone  on  and  improved  her 
property  by  grading  the  street,  she 
cannot  now  be  heard  to  resist  the  as- 
sessment for  the  grading  on  the 
ground  that  she  had  no  notice  of  the 
assessment  for  the  change  of  grade. 
It  is  fallacious  to  say  that,  because 
the  board  assessed  her  damages  at 
nothing,  therefore  there  was  only  an 
assessment  of  benefits,  and  that  this 
was  all  she  acquiesced  in.  It  was  im- 
material whether  they  assessed  the 
damages  at  nothing  and  the  benefits  at 
S40,  or  the  damages  at,  say,  950,  and 
the  benefits  at  $90.  Equally,  in  either 
case,  there  would  be  an  assessment  of 
both  damages  and  benefits,  and  the 
difference  would  be  the  amount  pay- 
able; and  by  voluntarily  paying  the 
balance  the  relator  as  fully  assented 
to  the  assessment  of  her  damages  at 
nothing,  as  she  did  to  the  assessment 
of  her  benefits  at  $40." 

In  Louden  v.  East  Saginaw  <1879) 
41  Mich.  18,  2  N.  W.  182,  it  was  held 
that  one  who  asked  for  an  extension  of 
time  for  the  payment  of  a  paving  as- 
sessment, and,  having  received  it,  paid 
the  tax  without  objecting,  was  es- 
topped from  questioning  the  validity 
of  the  proceedings  on  the  ground  that 
the  date  for  the  hearing  of  objections 
was  inadvertently  set  for  Sunday. 
The  court  said  that  there  was  a  waiver 
of  the  irregularity,  as  the  action  taken 
tended  to  mislead  the  authorities. 

It  has  been  held,  however,  that  the 
voluntary  payment  of  part  of  a  paving 
assessment  will  not  estop  a  property 
owner  from  contesting  the  validity  of 
an  assessment  that  is  void  for  want  of 
notice  of  the  meeting  of  a  board  of 
equalization.     Wakeley    v.  Omaha 


Digitized  by 


I 


880 


AMERICAN  LAW  REPORTS,  ANNOTATED.  (.9  A.L.R. 


C1899)  58  Neb.  245,  78  N.  W.  511, 
wherein  the  ceurt  said:  "As  to  the 
payments  actually  made,  she  miifht, 
under  some  circumstances,  be  denied 
affirmative  relief,  but  why  should  she 
be  held  concluded  against  asserting 
the  invalidity  of  the  balance  of  the 
judgment  when  payment  thereof  it 
.sought  to  be  coerced?  The  partial 
payments  which  prevent  the  running 
of  the  Statute  of  Limitations  are 
treated  as  acknowledgments  of  the 
continued  validity  of  that  which  at  one 
time  was  concededly  valid,  but  that  is 
no  argument  for  treating  as  valid  that 
which  was  always  void,  .  .  .  The 
payments  were  purely  voluntary,  and 
no  ,fact  has  been  pleaded  or  proved 
which  suspends  appellant's  right  at 
any  time  to  discontinue  her  gen- 
erosity." 

And  where  notice  of  a  meeting  to 
hear  objections  to  a  street  assessment 
named  a  certain  hour,  and  the  council 
adjourned  before  the  time  set  for 
want  of  a  quorum,  it  was  held  that  a 
second  meeting,  of  which  a  property 
owner  had  no  notice,  did  not  meet  the 
requirements  of  a  statute  which  pro- 
vided that  objections  must  be  in  writ- 
ing and  be  filed  with  the  clerk,  "who 
shall,  at  the  next  meeting  after  the  day 
fixed  in  the  notice  to  show  cause,  lay 
the  said  objections,  if  any,  before  the 
city  council,  which  shall  fix  a  time 
for  hearing  the  same,  of  which  the 
clerk  shall  notify  the  objectors;  .  .  . 
and  at  such  time,  .  .  .  shall  pro- 
ceed to  pass  upon  such  report."-  Gill 
V.  Oakland  (1899)  124  Cal.  335,  67  Pac. 
150. 

So,  the  payment  of  an  assessment 
for  a  street  improvement,  under  pro- 
test, will  not  estop  a  property  owner 
from  objecting  to  its  validity  because 
the  statutory  notice  which  must  pre- 
cede an  ordinance  for  improvements 
was  not  given.  Chase  v.  New  York 
(1897)  23  App.  Div.  322,  48  N.  Y.  Supp. 
333. 

Under  a  statute  providing  that  the 
voluntary  payment  by  a  property 
owner  of  any  instalment  of  a  street 
assessment  amounts  to  a  waiver  of 
the  right  to  enter  objections  to  the  ap- 
plication for  iudgment  of  sale,  an  ob- 
jection that  a  resolntion  of  improve- 


ment does  not  contain  an  itemized 
estimate  of  cost  is  waived  by  the 
voluntary  payment  of  the  first  instal- 
ment of  the  assessment.  McDonald 
V.  People  (1903)  206  UL  624.  69  N.  E. 
509,  wherein  the  court  said:  **The-ob- 
jectors,  having  voluntarily  paid  the. 
first  instalment  of  this  assessment* 
will  be  deemed  to  have  waived  and  re- 
leased their  right  to  object  to  a  judg- 
ment of  sale  for  the  subsequent  in- 
stalments remaining  unpaid.  The 
validity  of  the  part  of  §  66  of  the  Im- 
provement Ac^  hereinbefore  set  out» 
was  presented  to  us  for  consideration 
in  Downey  v.  People  (1908)  205  III. 
230,  68  N.  E.  807.  and  it  was  there  held 
to  be  valid,  and  that  the  voluntary 
payment  by  the  owner  of  any  instal- 
ment of  a  special  assessment  levied 
upon  his  property  was  a  waiver  on 
his  part  of  the  right  to  object  to  the 
confirmation  of  the  assessment  roll, 
and  to  be  a  release  and  waiver  on  his 
part  of  any  and  all  right  to  enter  ob- 
jections to  an  applioation  for  judg- 
ment for  the  sale  of  his  property,  to 
satisfy  the  subsequent  instalment  re- 
maining unpaid." 

Where  A  proper^  helder  has 
voluntarily  paid  the  eariier  instal- 
ments of  a  paving  assessment,  he  is 
thereby  estopped  from  objecting  to  a 
later  one  on  the  ground  that  the  con- 
tract was  made  prior  to  the  confirma- 
tion of  the  assessment.  People  ex  rel. 
Ames  V.  Raymond  (1911)  248  III.  124, 
93  N.  E.  727,  wherein  it  was  said: 
"The  law  is  well  settled  in  this  state 
that  the  voluntary  payment  of  one  in- 
stalment of  a  special  assessment,  or 
the  rendition  of  judgment  upon  one 
instalment  of  a  special  assessment, 
precludes  the  property  owner  from 
questioning  the  validly  of  the  subse- 
quent instalments  of  the  assessment." 

So.  a  property  owner,  by  voluntarily 
paying  prior  assessments,  waives  his 
right  to  object  to  the  payment  of  an  in- 
stalment of  a  paving  assetfament  on 
the  ground  that  the  contract  was  in- 
creased in  price  without  a  readvertise- 
ment  and  reletting.  People  ex  rel. 
Ames  v.  Raymond  (111.)  supra. 

An  owner  of  real  estate  which  is 
liable  to  assessment  for  a  street  im- 
provement, having  due  notice  of  the 
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proceedings  for  making  such  improve- 
ment, who  allows  the  work  to  be  done 
and  the  assessment  to  be  made  and 
confirmed,  and  on  demand  pays  the 
amount  assessed  against  his  property 
vithout  objection,  cannot  maintain  an 
action  to  recover  back  the  money  so 
paid,  on  the  ground  that  the  contract 
for  making  the  improvement  was  not 
awarded  to  the  lowest  bidder,  as  re- 
quired by  law.  Sandford  v.  New  York 
(1860)  83  Barb.  (N.  Y.)  147,  20  How. 
Pr.  298,  12  Abb.  Pr.  23.  wherein  the 
court  said:  'Troceedings  for  regu- 
lating and  improving  the  streets  in 
New  York,  and  assessing  and  collect- 
ing the  cost  thereof,  are  regulated  by 
statute,  and  to  be  valid  must  be  collect- 
ed in  the  manner  prescribed.  Every 
party  interested  in  such  proceedings  is 
entitled  to  notice  thereof,  and  may,  at 
the  proper  time  and  place,  object  to 
such  proceedings,  or  to  any  claim 
made  in  relation  thereto;  and  all  such 
objections  must  be  considered  and  ad- 
judicated in  the  manner  provided  by 
statute.  When  an  assessment  has  been 
duly  confirmed,  the  amount  assessed 
upon  every  parcel  of  land,  and  the 
ownler  thereof,  becomes  prima  facie  an 
adjudicated  indebtedness  of  such  own- 
er, and  a  lien  upon  the  land.  If,  how- 
ever, there  has  occurred  in  the  pro- 
ceedings any  such  error  or  irregu- 
larity as  renders  them  void,  for  the 
reason  that  jurisdiction  to  make  the 
inQ>rovement  or  assess  the  cost  there- 
of has  not  been  acquired,  such  sup- 
posed indebtedness  and  lien  will  be 
ineffectual  and  invalid;  but  if  juris- 
diction be  obtained,  and  the  proceed- 
ings are  irregularly  conducted,  other 
questions  not  going  to  the  jurisdic- 
tion, as  I  understand  the  law,  must  be 
taken  and  determined  in  the  course  of 
the  proceedings;  and  if  not  so  taken, 
they  cannot  afterwards  be  made  the 
reason  for  resisting  the  collection  of 
the  assessment  or  questioning  the  va- 
lidity of  the  lien  on  the  land.  The 
objections  stated  in  this  complaint  to 
the  assessment  in  question  should,  in 
my  judgment,  have  been  taken  in  the 
course  of  the  proceedings,  and  made 
the  ground  for  opposing  any  action  by 
the  assessors,  or  contesting  the  allow* 
ance  by  them  of  any  compensation  to 


the  contractor,  or  for  reducing  the 
amount  by  him  demanded.  But  I  do 
not  consider  them  sufficient  cause  for 
declaring  the  whole  assessment  void 
or  illegal,  as  against  this  plaintiff. 
Nor  can  she,  in  my  opinion,  be  permit- 
ted in  this  action  to  demand  relief 
against  the  assessment,  after  having 
omitted  to  take  the  objections  at  the 
proper  time,  and  when  duly  notified." 

So,  an  objection  that  a  paving  con- 
tract was  let  at  an  excessive  price  can- 
not be  made  in  a  suit  to  enjoin  the 
collection  of  an  assessment,  where  it 
appears  that  the  owners  stood  by  un- 
til the  completion  of  the  work,  and 
paid  the  first  and  second  instalments 
without  objecting.  Fitzgerald  v. 
Walker  (1891)  55  Ark.  148,  17  S.  W. 
702. 

Likewise,  in  Bacas  v.  Adler  (1904) 
112  La.  806,  36  So.  7S9,  it  was  held 
that  a  property  owner  who  paid  part 
of  an  assessment,  promising  to  pay 
the  remainder,  and  remained  silent  for 
a  number  of  years,  was  estopped  from 
objecting  to  an  assessment  on  the 
ground  that  in  advertising  for  bids 
a  single  material  was  named,  and,  as 
it  was  alleged,  all  competition  was  ex- 
cluded. 

But,  on  the  other  hand,  it  has  been 
held  that  a  property  owner  who  has 
paid  an  assessment  for  a  street  im- 
provement under  protest  is  not  thereby 
estopped  from  raising  tiie  question  of 
the  invalidity  of  the  aesesament,  in 
that  the  work  waa  done  without  adver- 
tisement for  bids  or  competitive  bid- 
ding. Chase  v.  New  York  (1897)  23 
App.  Div.  322,  48  N.  Y.  Supp.  333. 

And  it  has  been  held  that  a  property 
owner,  who  had  paid  four  inst^alments 
of  an  assessment  without  objection, 
was  not  estopped  to  allege  that  the 
contract  for  paving  a  street  was  not 
properly  executed,  in  that  it  lacked 
the  certificate  of  the  city  comptroller, 
although  this  defect  might  be  later 
cured  by  the  signature  of  the  comp- 
troller, after  the  completion  of  the 
work  and  the  ratification  of  the  act  by 
city  councils.  Harrisburg  v.  Sh^ler 
0899)  7  Pa.  Super.  Ct.  491,  affirmed  in 
(1899)  190  Pa.  374,  42  Atl.  893. 

A  property  owner  is  estopped  from 
resisting  the  payment  of  an  inatal- 
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ment  of  a  paving  assessment  on  the 
ground  that  the  contract  contained  a 
provision  fixing  the  rate  to  be  paid 
laborers  and  teams,  and  providing  that 
the  work  should  be  performed  by  per- 
sons resident  in  a  particular  locality, 
where  he  has  voluntarily,  and  with- 
out raising  the  objection,  paid  earlier 
instalments  of  the  same  assessment. 
People  ex  rel.  Ames  v.  Raymond 
(1911)  248  lit  124,  93  N.  E.  727. 
And  in  McDonald  v.  People  (1903) 
206  III.  624,  69  N.  E.  509,  it  was  held 
that  objections  and  stipulations  as  to 
hours  of  work  and  alien  laborers  were 
waived  by  the  voluntary  payment  of 
prior  instalments  of  a  paving  assess-' 
ment. 

d.  Ferfot^nianfte  of  ivork. 

In  People  ex  rel.  Raymond  v.  Church 
(1901)  192  ML  302,  61  N.  E.  496,  an 
application  by  a  county  treasurer  for 
judgment  of  sale  of  certain  real  es- 
tate, to  satisfy  the  fourth  instalment 
of  a  special  assessment  for  the  cost  of 
a  pipe  sewer,  the  owner  was  permitted 
to  attack  the  validity  of  the  assessment 
on  the  ground  that  the  sewer  was 
constructed  on  a  line  different  from 
that  laid  down  in  the  ordinance. 

e.  Atuteamnent. 

In  Re  Lord  (1880)  21  Hun  (N.  Y.) 
565,  it  appeared  that  an  assessment 
was  invalid,  because  in  violation  of  a 
statute  forbidding  a  second  paving  of 
a  street  at  the  expense  of  abutting 
owners.  It  was  held  that  the  payment 
of  a  part  of  the  assessment,  together 
with  delay  and  the  intervention  of  the 
rights  of  third  persons,  estopped  a 
property  owner  to  object. 

In  Casey  v.  Trout  (1914)  114  Arfc. 
359,  170  S.  W.  75,  it  appeared  that  a 
property  owner,  prior  to  a  public  im- 
provement,  had  himself  graded  and 
curbed  his  sidewalk,  and  when  his 
claim  for  a  set-olf  on  his  asaessment, 
because  of  the  use  of  his  material,  was 
denied  by  the  board  of  improvement, 
he  paid  annual  assessments  for  four 
years,  and  did  not  prove  his  'claim  un- 
til sued  by  the  city.  It  was  held  that 
he  was  not  guilty  of  laches,  and  that 
his  right  to  resist  the  assessment  had 
not  been  lost  The  court  said:  "A 
period  of  only  four  years  had  elapsed, 


and  there  is  nothing  In  the  record  to 
show  that  the  condition  of  the  parties 
had  been  changed  in  the  slightest  de- 
gree during  these  four  years.  No  dis- 
advantage had  come  to  appellants 
from  the  loss  of  evidence,  change  of 
title,  intervention  of  equity,  or  from 
any  other  cause." 

Where  a  property  owner  has  volun- 
tarily paid  the  first  instalment  of  an 
assessment  for  a  street  improvement, 
without  objection  to  the  description 
of  her  property  therein,  she  is  not  es- 
topped, on  an  application  for  judg- 
ment of  sale  for  the  second  instalment, 
from  attacking  the  validi^  of  the  as- 
sessment on  the  ground  that  there  is 
no  such  property  as  is  described. 
People  ex  rel.  Rogers  v.  Owens  (1907) 
231  HI.  311.  83  N.  E.  198,  wherein  the 
court  said:  *'If  the  description  was 
void,  the  previous  payments  can  only 
be  regarded  as  voluntary  contributions 
on  the  part  of  appellant,  and  she  is  not 
estopped  from  objecting  to  further 
compulsory  payments.  .  .  .  The 
cases  of  Downey  v.  People  (1903)  205 
lU.  230,  68  N.  E.  807;  Gross  v.  People 
(1901)  193  UL  260,  86  Am.  St.  Rep.  322. 
61  N.  E.  1012;  McDonald  v.  People 
( 1903)  206  111.  624,  69  N.  E.  509 ;  Fisch- 
back  v.  People  (1901)  191  UI.  171.  60 
N.  E.  887,  and  others  of  similar  nature, 
cited  by  appellee  in  support  of  the  con- 
tention that  if  the  first  instalment  is 
paid  the  objector  cannot  afterwards 
object  to  paying  the  second  instalment, 
were  all  instances  in  which  the  pro- 
ceedings were  not  void,  but  only  void- 
able if  objections  had  been  raised  at 
the  proper  time." 

Property  assessed  for  taxes  must  be 
described  so  as  to  be  capable  of  iden- 
tification by  some  lawful  mode,  such 
as  a  government  survey,  a  reference 
to  an  authenticated  plat,  or  by  metes 
and  bounds,  and  unless  it  is  so  de- 
scribed as  to  be  capable  of  such  iden- 
tification the  assessment  and  judgment 
will  be  void.  Therefore,  where  in  an 
assessment  for  a  sewer  there  is  ref- 
erence in  the  description  to  a  division 
and  an  assessor's  plat,  and  there  is  no 
evidence  of  the  existence  of  such  di- 
vision or  plat,  the  proceedings  are 
void,  and  a  property  owner  is  not  es- 
topped to  object,  by  having  paid  pre- 
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vious  instalments  of  the  assessment. 
Opton  V.  People  (1898)  176  III.  632, 
52  N.  £.  358,  wherein  the  court  said: 
"It  was  proved  that  the  conveyance 
of  the  lands  to  appellant  was  by  an- 
other description,  and  not  by  the  as- 
sessor's plat,  or  school  trustees'  sub- 
division, or  by  any  description  con- 
tained in  the  delinquent  list,  and  the 
elements  of  an  estoppel  are  lacking. 
In  the  case  of  Harts  v.  People  (1898) 
171  ni.  378,  49  N.  E.  539,  cited  by  ap- 
pellee, Harts  had  voluntarily  acknowl- 
edged the  plat  and  adopted  it  by  de- 
scribing the  property  in  two  convey- 
ances according  to  such  plat.  He 
could  not  be  heard  to  say  that  it  was 
not  a  valid  plat  of  the  lands,  while 
here  no  such  acknowledgment  was 
ever  made.   If  the  descriptions  were 
void,  the  previous  payments  can  only 
be  regarded  as  voluntary  contribu- 
tions on  the  part  of  appellant  to  the 
special  assessment  funds,  and  he  is 
not  estopped  from  objecting  to  further 
compulsory  payment."    In  Vennum  v. 
People  (1900)  188  III.  158,  58  N.  E. 
979,  on  a  similar  state  of  facts,  it  was 
said:    "In  proceedings  for  taxation, 
property  must  be  described  by  refer- 
ence to  government  surveys,  or  by 
metes  and  bounds,  and,  if  it  is  divided 
into  lots,  then  by  a  reference  to  au- 
thenticated plats.  Where  the  property 
described  in  the  application  for  judg- 
ment is  designated  as  a  certain  lot  in 
a  certain  subdivision,  and  there  is  no 
such  lot,  as  so  described,  in  the  subdi- 
vision referred  to,  then  it  is  clear  that 
judgment  ought  to  be  refused,  because 
a  judgment  for  taxes  cannot  be  ren- 
dered against  property  which  has  no 
existence.   .   .   ■   The  judgment  in  a 
proceeding  of  this  character  will  be 
void,  unless  the  land,  which  is  the  sub- 
ject-matter of  the  judgment,  is  capa- 
ble of  identification.  Where  It  is  im- 
possible to  tell  what  land  is  assessed, 
the  assessment  and  judgment  will  be 
void." 

An  objection  to  a  street  assessment, 
on  tiie  ground  that  the  cost  of  the  Im- 
provement assessed  on  the  property 
has  been  increased  by  the  allowance 

of  improper  and  fraudulent  items,  is 
waived  where  the  property  owner 
stands  by  until  all  proceedings  have 
9  A.L.R.— 53. 


been  completedi  and  the  work  and  the 
assessment  have  been  confirmed,  and 
where,  in  addition,  he  has  voluntarily 
paid  his  assessment,  Sandford  v.  New 
York  (1860)  83  Barb.  (N.  Y.)  147.  20 
How.  Pr.  298, 12  Abb.  Pr.  23,  wherein 
the  court  said:  "Payment  of  the  as- 
sessment was  demanded  as  of  right. 
The  plaintiff  acquiesced  in  the  de- 
mand and  paid  the  amount.  She  now 
alleges  that  the  payment  was  made  un- 
der a  mistake  of  fact;  that  is,  that  she 
and  her  agent  then  believed  that  the 
proceedings  in  relation  to  the  assess- 
ment had  been  regular,  hcmest,  and 
correct,  and  that  she  was  legally  lia- 
ble to  pay  the  amount  demanded,  and 
that  it  constituted  a  lien  on  her  real 
estate.  It  is  stated  in  the  complaint 
that  the  alleged  frauds,  errors,  and  ir- 
regularities now  complained  of  appear 
by  tiie  assesstnent  roll  and  papers 
thereto  annexed;  that  is,  by  the  record 
of  the  proceedings  for  making  the  as- 
sessment, or  by  other  papers  referred 
to;  and  there  is  no  allegation  of  any 
concealment  or  misrepresentation  by 
the  defendants  or  any  other  person,  or 
that  any  of  such  supposed  frauds,  er- 
rors, or  irregularities  were  not  patent 
on  the  face  of  said  proceedings  and 
papers,  and  might  not  have  been  dis- 
covered and  known  to  the  plaintiff  or 
her  agent,  by  examination  of  said  pro- 
ceedings and  papers,  at  any  time  be- 
fore such  payment  was  made.  It  ap- 
pears then,  in  eifect,  that  the  plaintiff, 
on  request  to  pay  these  assessments, 
claimed  to  be  due  npon  and  by  virtue 
of  proceedings  taken  pursuant  to 
statute,  and  of  which  she  had  full 
notice,  paid  the  amount  demanded 
without  objection  or  examination,  and 
she  now  seeks  to  recover  back  the 
sums  so  paid,  on  the  allegation  that 
the  said  proceedings,  which  are  of 
record,  and  the  other  papers  referred 
to,  show  upon  their  face  that  she 
could  not  have  been  compelled  to  pay 
such  amount  if  she  had  refused  to  do 
so.  In  my  opinion  the  facts  so  alleged 
do  not  constitute  a  cause  of  action 
against  the  defendants.  When  pay- 
ment of  the  assessments  was  so  de- 
manded, the  plaintiff  had  the  means 
of  ascertaining  whether  or  not  she  or 
her  property  was  liable  therefor;  and 
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having  paid  them  without  objection, 
she  must,  as  I  think,  be  held  to  have 
paid  voluntarily,  and  cannot  recover 
back  the  money." 

In  an  action  to  recover  money  paid 
under  protest  on  an  assessment  for  a 
sewer,  the  plaintiff  will  not  be  per- 
mitted to  show  that  the  assessment  is 
invalid  by  proving  that  several  per- 
sons who  entered  their  drains  into  the 
sewer,  and  who  by  more  remote  means 
received  benefits  thereby,  were  not 
included  in  the  assessment,  as  provid- 
ed by  statute,  since  if  the  assessment 
was  erroneous  it  could  have  been  re- 
vised on  certiorari.  Kelso  v.  Boston 
(1876)  120  Mam.  297. 

The  payment  of  a  street  assessment 
without  objection  by  the  agent  of  a 
property  owner,  vrith  full  knowledge 
of  the  proceedings,  is  regarded  as  a 
voluntary  payment,  and  will  estop 
her  to  object  on  the  ground  of  excess 
over  benefits.  Shirley  v.  Waukesha 
(1905)  124  Wis.  239,  102  N.  W.  676. 
See  to  the  same  effect,  Fabst  Brewing 
Co.  V.  Milwaukee  (1905)  126  Wis.  110, 
105  N.  W.  568. 

A  property  owner  who  has  paid  the 
first  instalment  of  a  paving  assess- 
ment is  estopped  from  enjoining  the 
collection  of  the  second,  unless  he 
shows  that  the  board  of  «ommssioners 
was  wholly  without  jurisdiction,  and 
an  objection  to  the  amount  of  his  as- 
sessment, when  his  property  is  admit- 
tedly within  the  assessment  district, 
cannot  be  heard.  Partes  v.  Cleve- 
land Trinidad  Pavino  Co.  (reported 
herewith)  ante,  606. 

On  the  other  hand,  where  a  county- 
ordinance  directs  that  one  half  of  the 
ttcpense  of  improving  a  street  shall  be 
levied  against  abutting  owners,  and 
the  other  half  shall  be  paid  by  the 
city,  the  latter  is  not  estopped,  be- 
cause some  of  the  taxpayers  have  paid 
their  proportion  of  the  amount  as- 
sessed against  the  city,  from  asking 
for  a  reassessment  on  the  ground 
that  the  assessment  is  unreasonable. 
State  ex  rel.  Pierson  v.  Newark  (1882) 
44  N.  J.  L.  424. 

A  proper^  owner,  having  knowl- 
edge of  a  paving  improvement,  and 
having  paid  three  of  six  instalments 
of  his  assessment,  is  not  thereby  es- 


topped from  contesting  its  validity  on 
the  ground  that,  the  lot  being  a  cor- 
ner one,  with  the  opening  on  the  short- 
er side,  he  should  be  assessed  by  that 
frontage,  and  not  by  the  longer  front- 
age actually  abutting  the  improve- 
ment. Metcalf  V.  Carter  (1899)  10 
Ohio  C.  D.  269,  19  Ohio  C.  C.  196. 

The  right  to  object  to  an  assess- 
ment for  the  construction  of  a  sew^r, 
in  that  the  assessors,  in  making  the 
assessment,  had  included  only  those 
lands  the  surface  water  of  which 
could  flow  into  the  sewer,  while  other 
lands  would  be  benefited,  is  not  lost 
because  some  owners  of  the  lots  as- 
sessed pay  the  tax.  Kennedy  v.  Troy 
(1878)  14  Hun  (N.  Y.)  808. 

In  Yost  v.  Toledo  &  0.  R.  Co.  (1902) 
24  Ohio  C.  C.  169,  it  was  held  that 
a  property  holder  who  made  no  objec- 
tion to  a  paving  assessment  at  the  time 
it  was  made,  and  paid  seven  of  ten 
yearly  instalments,  was  not  estopped 
from  contesting  further  payment  on 
the  ground  that  it  had  already  paid 
as  much  as  the  special  benefits  accru- 
ing to  its  property,  where  it  appeared 
that  the  owner  had  not  received  no- 
tice of  the  proposed  Improvement  and 
assessment,  and  that  such  steps  had 
not  been  taken  with  its  knowledge, 
and  that  it  had  not  participated  in  the 
carrying  forward  of  the  improvement 
in  such  a  way  as  to  preclude  it  from 
interposing  the  objection. 

In  State  ex  rel.  Eaton  v.  District  Ct. 
(1906)  95  Minn.  603,  104  N.  W.  553, 
it  appeared  that  certain  owners,  as- 
sessed for  a  paving  improvement,  paid 
their  tax  without  questioning  its  va- 
lidity. Application  for  judgment  as 
to  others  was  denied  on  the  ground 
that  the  board  of  public  works  had 
no  jurisdiction  to  make  the  assess- 
ment, because  of  a  failure  to  hold  an 
essential  meeting  as  required.  On  a 
reassessment,  new  property  was  added 
to  the  district,  but  that  which  had 
paid  the  first  assessment  was  omitted, 
and  in  the  new  assessment  proper^, 
similarly  benefited  to  that  which  had 
paid,  was  assessed  a  considerable  sam 
less,  the  arrangement  operating  as  s 
penalty  on  those  who  had  paid  with- 
out entering  into  a  contest,  and  as  a 
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preminm  to  those  who  were  delin- 
ijaent.   It  was  held  that  those  who 
had  voluntarily  paid  were  not  thereby . 
estopped  from  contestinff  the  assess- 
ment. 

A  property  owner  who  has  paid  ^ 
flxBt  iBstalment  of  an  assessment  is 


not  thereby  estopped  from  objecting 
to  further  pf^rment,  on  the  ground  that 
the  district  established  is  much  small- 
er in  area  than  that  prayed  for  in  the 
petition.  Lewiatown  v.  Warren  (1916) 
52  Mont  366,  157  Fac.  954. 

w.  M.  a 


PEOPLE  OF  THE  STATE  OF  ILLINOIS  EX  REL.  P.  L.  DORRIS, 

GountF  Collector, 

V. 

CHARLES  Le  tempt  et  al.,  Appts. 
lUinota  Svpreme  Oourt-'Apra  SO,  1010, 
(272  III  686,  112  N.  E.  335.) 

Dndnage  —  payment  of  assessment  —  effect. 

1.  Mere  payment  of  assessment  under  drainage  improvement  for  the 
cost  of  which  bonds  have  been  issued  does  not  estop  property  owners  from 
insisting  that  the  assessment  against  their  property  exceeds  the  benefits. 

[£>«e  TwU  on  tHa  question  beginning  on  page  842.] 


—  levying  of  aasessmoit  —  absence  of 
certificate. 

2.  An  assesunent  for  a  drainage  im- 
provement can  be  levied  by  the  com- 
missioners or  in  pursuance  of  a  certifir 
cate  of  the  auditor  of  public  accounts 
only  in  the  manner  provided  by  statute, 
and  any  assessment  levied  without 
proper  certificate  is  illegaL 

[See  9  R.  G.  L.  663.] 

—  soffldmcy  of  certificate. 

8.  Failure  of  the  certificate  for  col- 
lection of  drainage  assessments  to  sep- 
arate the  various  amounts  required  for 
payment  of  principal,  interest,  and 
costs  of  collection  does  not  invalidate 
it  where  the  statute  requires  only  a 
certificate  setting  forth  the  estimated 
amount  of  interest,  or  interest  and 
principal  together,  with  ordinary  costs 
of  collection  and  disbursements. 

—  effect  of  signing  petition. 

4.  A  statutory  provision  that  signing 
a  petition  for  a  drainage  improvement 
is  conclusive  against  the  signer  that  he 
has  accepted  the  provisions  of  the  stat- 
ute as  to  benefits  and  damages  does  not 
bind  him  to  any  assessment  of  benefits 
that  may  be  made,  or  deprive  him  of^the 
constitutional  right  ttiat  his  property 
shall  not  be  assessed  more  than  it  is 
benefited. 

—  participation  in  dassification  —  ef- 
fect. 

5.  Participation  by  a  property  owner 


in  a  dassification  of  lands  for  a  drain- 
age improvement  does  not  deprive  him 
of  the  right  to  insist  that  an  assess- 
ment against  his  land  shall  not  exceed 
the  benefit 

—  petition  for  bonds  —  estoppel. 

6.  Owners  of  land  in  a  drainage  dis- 
trict who,  with  knowledge  of  the 
amount  of  assessment  against  their 
land,  petition  the  commissioners  to  di- 
vide the  assessment  into  instalments 
and  issue  bonds  therefor,  thereby  in- 
viting  investors  to  purchase  the  bonds, 
are  estopped  to  urge  that  the  assess- 
ment exceeds  tlie  beneQt  from  tiie  im- 
provement. 

—  failare  to  object  to  metiiod  of 
dassUlcatlott  —  waiver. 

7.  Failure  of  owners  of  land  in  a 
drainage  district  to  object  to  the  classi- 
fication of  their  lands  with  others  in 
government  subdivisions  prevents  their 
taking  advantage  of  such  erroneous 
classification  upon  application  for  judg- 
ment for  confirmation  of  the  assess- 
ment. 

[See  9  R.  C.  L.  659.] 

—  assessment  on  right  of  way. 

■8.  Land  occupied  by  the  right  of  way 
for  a  drainage  improvement  should  not 
be  included  in  an  assessment  upon 
abutting  property  for  the  cost  of  the 
improvement. 

[See  9  R.  G.  L.  666;  26  R.  C.  U  115.] 


Digitized  by 


886 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[9  A.L.R 


Appeal  by  objectors  from  a  judgment  of  the  Saline  County  Court  (Stil- 
welU  J.)  in  favor  of  relator  in  proceedings  for  the  collection  of  a  drainage 

assessment.  Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 


Messrs.  Kane  &  Wise  for  appellants. 
Messrs.  W.  F.  Scott  and  A.  H.  Baer 
for  appellee. 

Cartwright,  J.,  delivered  the  opin- 
ion of  the  court: 

The  county  collector  of  Saline 
county  applied  to  the  county  court 
for  judgment  against  lands  of  the 
appellant  Charles  Le  Tempt  for  an 
assessment  levied  by  the  Middle 
B'ork  special  drainage  district^  or- 
ganized under  the  Farm  Drainage 
Act,  which  was  due  in  1914.  The 
Application  was  continued  from  term 
to  term  until  an  application  was 
made  for  judgment  for  a  subsequent 
assessment  due  in  1915»  when  both 
of  the  appellants,  Charles  Le  Tempt 
and  G.  W.  Farley,  filed  objections. 
It  was  agreed  that  all  of  the  objec- 
tions should  be  consolidated  and 
tried  as  one  cause.  Accordingly 
there  was  a  trial  on  the  Objections  of 
Charles  Le  Tempt  for  the  years 
1914  and  1915,  and  of  G.  W.  Farley 
for  1915.  The  court  reduced  the 
acreage  of  the  land  assessed  by  tak- 
ing out  the  parts  of  tracts  owned  by 
other  persons,  and  rendered  judg- 
ment on  the  basis  of  the  original 
classification  according  to  acreage 
against  the  lands  of  the  objectors. 
From  that  judgment;  this  appeal 
was  prosecuted. 

Bonds  had  been  issued  by  the  dis- 
trict and  registered  in  the  office  of 
the  auditor  of  public  accounts,  and 
the  assessments  were  levied  on  cer- 
tificates of  the  auditor  made  in  1913 
and  1914  of  the  amounts  estimated 
and  determined  by  himself  and  the 
state  treasurer  necessary  to  i)ay  in- 
terest and  principal  on  the  bonds,  to- 
gether with  the  costs  of  collecting 
and  disbursing  the  same.  The  first 
objection  was  that  the  certificates 
did  not  specify,  separately,  the 
items  of  principal  and  interest  and 
cost  of  collection  making  up  the  ag- 
gregate. An  assessment  can  only  be 
levied  by  the  commissioners,  or  in 
pursuance  of  a  certificate  of  the 
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auditor  of  public  accounts,  in  the 
manner  provided  by 
the  statute  and  an 
assessment  levied 
without  a  proper 
certificate  is  illegal. 
Lusk  v.  Gamer,  267  111.  396,  108  N. 
E.  344.  By  virtue  of  that  rule  it 
was  held  in  the  case  of  People  ex  rel. 
Trobaugh  v.  Glenn,  207  111.  50,  69  N. 
E.  568,  that  a  certificate  of  the  drain, 
age  commissioners  in  a  gross  sum, 
which  included,  with  the  interest 
and  principal  maturing  on  evidences 
of  indebtedness,  the  cost  and  ex- 
penses of  carrying  on  the  work  of 
drainage  and  repairs  of  the  drains 
and  ditches  and  ordinary  and  con- 
tingent expenses,  was  insufilcient  to 
authorize  an  assessment.  That  deci* 
sion  wa9  on  the  ground  that  the  tax- 
payer has  a  right  to  be  informed  for 
what  purpose  his  property  is  being 
taxed,  and  the  taxpayer  has  no  other 
means  of  knowing  what  is  to  be  ex- 
pended for  carrying  on  the  work  of 
drainage  and  making  repairs  and  or- 
dinary and  contingent  expenses,  un- 
less the  several  amounts  levied  for 
such  purposes  are  stated  separately. 
This  case  is  different,  for  the  reason 
that  the  certificates  only  stated  the 
amount  necessary  to  pay  the  princi- 
pal maturing  and  the  interest  upon 
the  registered  bonds,  with  the  cost 
of  collection  and  disbursement.  Sec- 
tion 68  of  the  Farm 
Drainage  Act  mere-  "J^^Sfn^^  ** 
ly  requires  the  aud- 
itor to  make  out  and  transmit  to  the 
county  clerk  a  certificate  setting 
forth  the  estimated  amount  of  inter- 
est, or  interest  and  principal,  due 
and  accrued  or  to  accrue  for  the  cur- 
rent year  on  registered  bonds,  to- 
gether with  the  ordinary  cost  of  col- 
lection and  disbursement.  These 
matters  are  already  known  to  the 
landowner,  and  the  total  amount  is 
a  mere  matter  of  computation. 

The  second  objection  was  that  the 
assessments  were  for  more  thui  the 
premises  were  or  would  be  benefited. 
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and  the  objectors  offered  evidence  to 
sustain  that  objection.  The  people 
objected  to  the  evidence  on  the 
grounds:  First,  that  the  objectors 
signed  tbe  petition  for  the  organiza- 
tirai  of  the  district;  second,  that 
there  was  a  classification  of  the 
lands  of  the  district,  which  had  be- 
come final,  and  the  objector  Le 
Tempt  had  appeared  and  obtained  a 
reduction  as  to  his  lands ;  third,  that 
bonds  had  been  issued  and  regis* 
tered  with  the  state  auditor  and  sold, 
and  both  objectors  had  voluntarily 
paid  an  assessment  in  1913,  and 
Fariey  had  paid  an  assessment  due 
in  1914.  The  court  decided  that 
for  these  reasons  the  objectors  were 
estopped  to  make  the  objection  that 
their  lands  were  not  benefited  to  the 
amounts  of  the  assessments. 

The  signing  of  the  petition  only 
pledged  the  signers  to  the  fact  that 
in  their  opinion  the  lands  lying  with- 
in the  boundaries  of  the  proposed 
district  required  a  combined  system 
of  drainage.  The  provision  of  §  15 
(Kurd's  Rev.  Stat.  1918,  chap.  42,  § 
89)  that  the  signing  of  the  petition 
shall  be  taken  as  conclusive  against 
the  persons  so  signing  that  they 
have  accepted  the  provisions  of  the 
act  as  to  tiieir  benefits  and  damages 
thereunder  can  apply  to  nothing  ex- 
cept statements  contained  in  the  pe- 
tition signed,  and  that  provision  was 
80  construed  in  People  ex  rel.  Quisen- 
berry  v.  Bentley,  268  lU.  470, 109.  N. 
£.  289.  It  was  there  said  that  the 

provision  does  not 
tSw^tuMM.''^'  mean  that  a  signer 

of  a  petition  agrees 
to  accept  any  assessment  of  benefits 
that  may  be  made,  and  that  he  is  not 
deprived  of  the  protection  of  his 
constitutional  right  that  his  prop- 
erty shall  not  be  assessed  more  than 
it  is  benefited.  The  estimated 
amount  in  the  organization  is  only 
tt  to  the  probable  aggregate  Amount 
of  benefits,  and  is  not  conclusive  as 
to  the  amount  which  may  be  raised 
by  an  assessment,  or  that  an  assess- 
ment may  not  exceed  the  benefits. 
Little  Beaver  Special  Drainage  Dist. 
v.  Livingston,  270  Dl.  682, 110  N.  E. 
806. 

There  had  been  a  classification  of 
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the  lands  of  the  district,  and  one  of 
the  objectors  had  secured  a  lower 
classification  on  a  hearing,  but  the 
classification  only  fixes  the  propor- 
tion which  the  several  tracts  of  land 
should  pay  of  an^  valid  assessment 
within  constitutional  limits.  The 
Classification  settles  no  question  as 
to  the  actual  results  of  the  work, 
and  even  the  classification  is  only 
permanent  in  case  it  is  found,  from 
experience  and  results,  to  be  just. 
Section  21  of  the  act  provides  for  a 
reclassification  where  it  appears, 
from  experience  and  results,  that 
the  first  classification  was  not  fairly 
adjusted  on  the  several  tracts  of 
land  according  to  benefits.  The  fact 
that  there  has  been  a  classification 

does  not  deprive  the  «p„rticip«tioB 
landowner   of   the  i^^j«Mittc«tioB 

right  to  insist  that  **" ' 
an  assessment  against  his  land  shall 
not  exceed  the  benefits.  People  ex 
Vaughn  v.  Welch,  252  111.  167, 
96  N.  £.  991 ;  People  ex  rel.  Kellogg 
V.  Brown,  263  lU.  678, 97  N.  E.  1075 ; 
People  ex  rel.  Freeman  v.  Whitesell, 
262  111.  387,  104  N.  E.  688. 

If  landowners  in  a  farm  drainage 
district,  with  knowledge  of  the 
amount  of  the  assessment  against 
theirlands,  petition  the  commission- 
ers to  divide  the  as- 
sessment into  in-  bSSdi!i«ti7,«i. 
stalments  and  issue 
bonds  therefor,  thereby  inviting  in- 
vestors to  purchase  the  bonds,  the 
landowners  are  estopped  to  urge 
that  the  assessment  exceeds  the 
benefits  from  the  improvement. 
But  that  is  based  upon  well-recog- 
nized rules  of  estoppel.  People-  ex 
rel.  Abb  v.  Soucy,  261  111.  108,  103 
N.  B,  570.  That  doctrine  does  not 
apply  to  this  case,  in  which  the  ob- 
jectors did  not  ask  the  commission- 
ers for  a  division  of  the  assessment 
into  instalments,  and  did  not  in  any 
manner  induce  the  issuing  of  the 
bonds.  The  mere  fact  that  they 
paid  an  assessment  _p,y„e-t  f 
due  in  1913,  and  one  •■iieM»ie»t- 
of  them  paid  an  as-  * 
sessment  due  in  1914,  contains  no 
element  of  estoppel.  Any  payment 
in  excess  of  benefits  was  merely  a 
voluntary  contribution  to  the  drain- 
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age  district,  from  which  the  district 
derived  a  benefit,  and  which  did  not 
cause  any  change  in  its  action. 
People  ex  rel.  Farman  v.  Cincinnati, 
I.  &  W.  R.  Co.  261  III.  582, 104  N.  E. 
262;  People  ex  rel  Heikes  v.  Jonk- 
man,  266  111.  229,  107  N.  E.  159. 
The  court  erred  in  sustaining  the 
objections  to  the  evidence. 

The  third  objection  to  the  assess- 
ment was  that  descriptions  of  parts 
of  the  tracts  of  land  were  illegal  and 
void.  One  tract  owned  by  the  ob- 
jector Le  Tempt  was  described  as 
the  south  part  of  a  40-acre  tract, 
containing  15  acres,  which  would  be 
a  rectangular  piece  of  land,  while,  in 
fact,  his  land  was  not  in  that  form. 
A  part  of  the  tracts  of  land  of  the 
objectors  was  taken  up,  in  part,  by 
the  right  of  way  and  ditch  of  the 
drainage  district,  for  which  deeds 
had  been  made  to  the  district.  The 
Illinois  Central  Railroad  Company 
owned  a  part  of  the  land  occupied 
for  its  right  of  way,  and  a  tract 
assessed  as  40  acres  was  partly  oc- 
cupied by  the  village  of  Rileyville, 
with  church  and  school  sites  and  ad- 
ditions to  the  village.  The  court  de- 
ducted the  number  of  acres  that  had 
been  deeded  to  the  district  for  a 
right  of  way  and  the  Und  oymhd  by 
the  railroad  company  and  others, 
and  entered  judgment  according  to 
the  classiiication  upon  the  acreage 
remaining.  The  lands  were  classi- 
fied in  40-acre  tracts,  and,  so  far  as 
they  were  owned  by  different  per- 
sons at  the  time  of  the  classifica- 
tion, the  law  permitted  the  landown- 
ers to  object  to  a  classification  of 
their  lands  in  combination  with 
others  and  allowed  an  appeal.  They 
-faiunre  to  could  havo  had  the 
object  to  method  method  of  classifi- 
ti^i^T?.**"***"  cation  corrected, 
and  it  was  too  late, 
after  an  opportunity  to  do  so,  to 


make  the  objection  on  the  applica- 
tion for  judgment.  The  original 
classification  is  binding  until  a  new 
classification  is  made.  People  ex  rel. 
Giff ord  V.  Chicago  &  I.  Traction  Co. 
267  111.  510, 108  N.  £.  687 ;  People  ex 
rel.  Freeman  v. 
Whitesell,  supra.  ri-^KTr'a*.;.' 
So  far  as  that  right 
of  way  deeded  to  the  district  was 
concerned,  it  ought  to  have  been 
eliminated  and  not  included  in  the 
assessment.  The  landowner  ought 
not  to  be  required  to  appear  and  in- 
cur attorney's  fees  and  expenses  to 
relieve  his  lands  from  payment  of  an 
assessment  including  lands  of  the 
district  itself.  So  far  as  it  was  the 
fault  of  the  objectors  that  their 
lands  were  classified  in  combination 
with  the  lands  of  others,  in  failing  to 
have  the  classification  corrected,  the 
deduction  by  the  court  of  lands 
which  should  have  been  separately 
classified  was  all  they  could  ask. 

For  the  errors  pointed  out,  the 
judgment  is  reversed,  and  the  cause 
remanded. 


NOTE. 

The  loss  of  the  right  to  contest  an 
assessment  in  drainage  proceedings, 
by  waiver,  estoppel,  or  the  like  Is  the 
subject  of  the  annotation  following 

Geib  v.  Morrison,  post,  842.  The  re- 
ported case  (People  ex  rel.  Dobbis  v. 
Le  Tempt,  ante,  835)  with  the  other 
cases  bearing  on  the  specific  points  de- 
cided therein,  is  cited  in  subdivisions 
III.  a,  6,  and  IV.  a,  6  (b). 

The  loss  of  right  to  contest  assess- 
ment in  proceeding  for  street  or  sew- 
er improvement  by  waiver,  estoppel, 
or  the  like  is  treated  in  the  annotation 
following  Bartlesville  v.  Holm,  ant^ 
6S4. 
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JOSEPHINE  GEIB,  Appt, 

V. 

COUNTY  OF  MORRISON,  Respt- 
Minneaota  Supreme  Ctmrt^  November  1,  1919, 
(119  Minn.  261,  1S8  N.  W.  24.) 

Drnfii  —  standing  by  —  right  to  eontest. 

1.  A  person  who,  with  knowledge  of  the  proceedings  to  establish  a  public 
drain  which  benefits  his  lands,  stands  by  while  such  drain  is  being  con- 
structed, knowing  fhat  the  expense  thereof  must  be  assessed  against  the 
lands  benefited,  cannot,  after  the  lapse  of  more  than  three  years,  invoke 
the  equity  powers  of  the  court  to  remove  the  cloud  cast  upon  his  said  lands 
by  the  assessment  made  in  the  proceedings,  on  the  ground  that  these  were 
without  jurisdiction. 

iSee  note  on  this  question  beginning  on  page  842.] 


— posting  notices  —  failure  of  ptofd 
—  effect. 

2.  A  findinir  that  the  proceedings  to 
establish  a  drain  under  chapter  2S0, 
Gen.  Laws  1906  (Rev.  Laws  Supp.  1909^ 
§§  2661-44  to  2661-106),  were  regular, 
is  not  impugned  by  another  finding  that 

Headnotes  by  Holt,  J. 


certain  proof  of  the  publishing  or  post- 
ing of  a  required  notice  is  lacking  or 
insufficient,  for  the  statute  does  not  re- 
quire proof  of  the  publication,  mailing, 
or  posting  of  the  noticee  therein  speci- 
fied to  be  filed  or  preserved  in  the 
records  of  the  proceediogB. 


APPEAL  by  plaintiff  from  a  judgment  of  the  District  Court  for  Morrison 
County  (Nye,  J.)  in  defendant's  favor  in  an  action  brought  to  remove  the 

apparent  lien  cast  upon  plaintiff's  land  by  the  spreading  upon  the  records 
of  the  tabular  statement  of  benefits  assessed  against  the  land  in  an  alleged 
invalid  ditch  proceeding.  Affirmed. 
The  facts  are  stated  in  the  opinion  of  the  court 


Mr.  A.  H.  Vernon,  for  appellant: 
The  requirements  of  the  statute  as  to 
the  giving  of  notice  were  not  complied 
wiUi,  and  hoice  the  county  board  was 
without  jurisdiction  to  act  in  these 
proceedings,  and  the  apparent  lien  at- 
tempted to  be  imposed  upon  plaintifiTs 
lands  thereby  is  void  and  a  nullity. 

Gnrran  v.  Sibley  County.  47  Minn. 
313.  BO  N.  W.  237;  State  ex  rel.  Utick 
v.  Polk  County,  60  L.R.A.  161,  and  note, 
87  Minn.  325,  92  N.  W.  216;  Hamilton, 
Special  Assessments,  §g  191-323,  348; 
Gray.  Limitations  of  Taxing  Power, 
%  2002;  Heinz  v.  Buckham,  104  Minn. 
389,  116  N.  W.  736;  Johnson  v.  Morri- 
son County,  107  Minn.  87,  119  N.  W. 
602;  State  ex  rel.  Widuitrbm  v.  Isanti 
County,  98  Minn.  89,  i07  N.  W.  730; 
Cassi^  V.  Souster,  116  Minn.  191.  132 
K.  W.  292;  Overmann  v.  St  Paul,  39 
Minn.  120,  39  N.  W.  66;  Sewall  v.  St 
Paul,  20  Minn.  511,  GiL  469;  Hawkins 
-V.  Horton,  91  Minn.  286, 97  N.  W.  1068 ; 


McCauley  v.  McCauleyville,  111  Minn. 
423,  127  N.  W.  190,  20  Ann.  Cas.  828; 
Lyle  V.  Chicago,  M.  &  St  P.  R.  Co.  66 
Minn.  223,  66  N.  W.  820. 

Plaintiff  is  not  barred  tnm  relief 
because  she  had  taken  no  action,  either 
by  Injunction,  certiorari,  or  otherwise, 
to  test  the  validity  of  the  ditch  pro- 
ceedings or  the  tax.  attempted  to  be  col- 
lected thereunder,  and  the  action  to  re- 
move the  cloud  created  by  the  ditch  lien 
from  her  title  is  a  proper  one. 

Curran  v.  Sibley  County,  47  Minn. 
813,  50  N.  W.  237;  Hamilton,  Special 
Assessments,  §  488;  Hawkins  Hoz^ 
ten,  91  Minn.  286,  97  N.  W.  1053;  Sco- 
field  V.  Lansing,  17  Mich.  437,;  Cushing 
V.  Spokane,  46  Wash.  193,  122  Am.  9t 
.Rep.  890,  87  Pac.  1121;  Marsh  v. 
Brooklyn,  59  N.  Y.  281;  Monroe  County 
v.  Rochester,  164  N.  Y.  670,  49  N.  E. 
139;  Minnesota  Linseed  Oil  Co.  v.  Palm- 
er, 20  Minn.  468,  Gil.  424;  Sewall  v. 
St  Paul,  20  Minn.  611,  Gil.  459;  Cass 
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County  V.  Flotner,  149  Ind.  116,.  48  N. 
E.  635;  Atkinson  v.  Newton,  169  Mass. 
240,  47  N.  E.  1029;  AtweU  t.  Barnes. 
109  Mich.  10,  66  N.  W.  683;  SUte  t. 
Tuck,  112  Minn.  493.  128  N.  W.  823. 
Mr.  D.  M.  Cameron,  for  respondent: 
Inasmuch  as  all  the  proceedings  were 
in  accordance  with  law,  the  appellant 
had  notice  by  mall  of  the  ditch  proceed- 
ings, and,  having  such  notice,  she  is 
not  in  poisition  to  avoid  the  asseraments 
by  reason  of  the  defects  found  by  the 
court  below. 

Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  v. 
Machler,  168  Ind.  159,  63  N.  E.  210; 
Grimes  v.  Coe,  102  Ind.  406,  1  N.  E. 
735;  Wolpert  v.  Newcomb,  106  Mich. 
357,  64  N.  W.  326;  Wabash  Eastern  R. 
Co.  T.  East  Lake  Fork  Special  Drain- 
age Dist.  134  III.  384.  10  L.R.A.  285. 
25  N.  E.  781;  Blake  v.  People,  109  III 
604;  Patterson  v.  Baumer,  43  Iowa, 
477 ;  Haines  v.  Campion,  18  N.  J.  L.  49 ; 
Kellogg  V.  Ely,  16  Ohio  St  64;  Oliver 
V.  MoQ<Hia  County,  117  Iowa,  43,  90  N. 
W.  510;  Dakota  County  v.  Cheney,  22 
Neb.  487,  35  N.  W.  211;  State  v.  John- 
son, 111  Minn.  255,  126  N.  W.  1074; 
Curran  v.  Sibley  County,  47  Minn.  313, 
50  N.  W.  237;  Fajder  v.  Aitkin.  87 
Minn.  445,  92  N.  W.  332,  934;  Kerr  v. 
Waseca,  88  Minn.  191.  92  N.  W.  932. 

Holt,  J.,  delivered  the  opinion  of 
the  court: 

The  action  was  brought  to  re- 
move the  apparent  lien  cast  upon 
plaintiff's  land  by  the  Spreading 
upon  the  records  of  the  auditor's 
tabular  statement  of  benefits  as- 
sessed against  the  land  in  an  al- 
leged invalid  ditch  proceeding  un- 
der chap.  230,  Gen.  Laws  1905 
(Rev.  Laws  Supp.  1909,  §§  2651- 
44  to  2651-106).  Findings  were 
made,  and  judgment  entered  pursu- 
ant thereto,  denying  plaintiff  relief. 
She  appeals  from  the  judgment. 

The  return  does  not  contain  a  set- 
tled case  or  bill  of  exceptions,  so 
that  the  correctness  of  the  judg- 
ment must  be  determined  hy  refer- 
ence to  the  pleadings  and  findings 
alone.  It  appears  therefrom  iJiat 
in  February,  1906,  proceedings  were 
instituted  before  the  board  of 
county  commissioners  of  Morrison 
county  to  establish  county  ditch  No. 
17.  In  September  following  the  or- 
der was  made  establishing  tibe  ditch, 
and  in  December  thereafter,  pursu- 


»ORTS,  ANNOTATED.         [9  A.L.R. 

ant  to  the  order,  the  auditor  made 
and  recorded  the  tabular  statement 
charging  the  land  of  plaintiff  and 
other  lands  with  the  assessments 
for  the  construction  of  the  ditch. 
Plaintiff  has  been  at  all  times  in 
question  a  nonresident.  The  answer 
alleged  that  the  ditch  was  actually 
constructed  under  the  proceedings; 
that  plaintiff's  lands  were  thereby 
benefited;  that  the  then  owner  of 
the  land  described  in  the  complaint 
knew  that  the  ditch  was  being  con- 
structed, and  made  no  protest  until 
long  after  the  work  had  been  per- 
formed, except  by  protesting  to  the 
payment  of  the  ditch  assessment 
after  it  had"  been  levied.  There  was 
no  reply,  hence  the  allegations  as  to 
benefit  to  plaintiff's  lands  from  the 
construction  of  the  ditch,  her 
knowledge  of  the  work  while  being 
done,  and  her  failure  to  object  till 
long  after  its  completion,  stand  ad- 
mitted. 

The  only  basis  for  an  attack  on 

the  ditch  proceedings  results  from 
the  irregularities  found  by  the 
court,  as  appears  from  the  first  of 
these  two  paragraphs  of  the  find- 
ings: 

"III.  That  the  proceedings  so  bad 
and  taken  hy  said  board  of  county 
commissioners  were  in  certain  re- 
spects irregular  in  this:  That  the 
printer's  affidavit  of  publication  of 
notice  of  hearing  upon  said  petition 
does  not  show  that  the  same  was 
sworn  to  by  the  person  purported  to 
have  made  and  signed  the  same; 
that  the  proof  of  posting  of  notice 
of  hearing  to  consider  the  engineei^s 
and  viewer's  reports  is  defective,  in 
that  it  fails  to  show  that  such  no- 
tice was  posted  in  township  39^ 
range  28,  in  which  township  a  part 
of  said  ditch  was  located;  that  the 
notice  of  the  meeting  of  the  coun^ 
commissioners  to  act  upon  said  en- 
gineer's and  viewer's  reports  was  in 
fact  posted  at  the  courthouse  door 
not  more  than  twenty  days  before 
the  date  of  said  meeting;  that  the 
notice  of  such  meeting  was  in  fact 
posted  in  township  39,  range  29,  in 
which  township  a  part  of  said  ditch 
was  located,  not  more  than  eleven 
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daysbeforetheday  of  such  meeting;  the  notice  on 
but  in  all  other  respects  the  proceed- 
ings had  and  taken  by  said  board  of 
county  commissioners  in  reference 
to  the  establishment,  laying  out, 
«nd  construction  of  said  ditch  were 
in  accordance  with  law. 

"IV.  That  the  ditch  heretofore 
referred  to  was  in  fact  constructed 
under  the  proceedings  instituted 
therefor;  that  the  plaintiff's  land 
was  in  fact  benefited  thereby;  and 
that  no  objection  to  such  proceed- 
ings was  made  by  the  plaintiff  prior 
to  the  bringing  of  this  action,  nor 
was  any  action  taken  at  any  time, 
either  by  injunction,  certiorari,  or 
otherwise,  to  test  the  validity  of 
said  proceedings,  or  the  taxes  at- 
tempted to  be  collected  thereunder 
prior  to  the  bringing  of  this  action." 

The  two  irregularities  first  speci- 
fied by  the  court  cannot  be  material. 
The  finding  that  all  the  proceedings 
were    in    accordance    with  law 
amounts  to  a  finding  that  the  notice 
of  hearing  was  duly  published  and 
Posted.     Undoubtedly  it  is  com- 
'^'endable  practice  to  preserve  proof 
2'  Such  publication  by  filing  an  affi- 
^Vft  of  the  printer  as  to  the  paper 
issues  thereof  in  which  the  no- 
^     was  published,  and  also  proof 
^     ^4=3  mailing  and  posting.  Where 
t/,^       Jaw  so  prescribes,  it  must  be 
dor^^^^  is  ^0      observed  that 

£69  statutes  relating  to  these  pro- 
ceetfiiX  -mgs  are  silent  on  the  matter. 
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county  commissioners  are  re- 
ed  to  satisfy  themselves  that 
3>rerequisite  notice  has  been 
and  theii'  order  establishing 
itch  is  prima  facie  proof  there- 
"ren.  Laws  1905,  §  48,  chap.  230 
,  Laws  Supp,  1909,  §  2651-91). 
^-^so,  the  finding  that  the  proof 
^=*sting  the  notice  of  hearing  to 
^'''^"^^cier  the  engineer's  and  viewer's 
^"K>^ac-t8  is  defective,  in  that  it  fails 
^  ^**-ow  that  such  notice  was  posted 

»H«*in,         tpw'^  ^^^^^ 
Wi.  ^^^•-'•inire    28,  in  which  town- 

...  Bhip  a  part  of  the 

it         is  located,  is  not  material,  for 

i'^s^  not  a  finding  to  the  effect  that 

**^*  notice  was  not  in  fact  posted. 

*He  court,  however,  does  find  that 


the  engineer's  and 
viewer's  reports  was  not  posted  for 
the  requisite  number  of  days  before 
the  hearing  at  the  courthouse,  and 
in  the  township  where  is  plaintiff's 
land  and  part  of  the  ditch.  Whether 
the  failure  so  to  do  ousted  the  com- 
missioners' jurisdiction,  if  they  had 
acquired  it  by  the  due  notice  of  the 
hearing  on  a  proper  petition  for  the 
ditch,  or  whether  they  could  not  ob- 
tain any  jurisdiction  because  the 
notice  was  not  posted  in  the  places 
mentioned  in  the  findings  the  length 
of  time  required,  or  whether,  plain- 
tiff being  a  nonresident,  the  service 
of  the  notice  by  mail,  as  required  by 
the  statute,  was  sufficient  to  give 
jurisdiction  as  to  her  interest  in  the 
land,  we  need  not  stop  to  consider 
in  this  case,  for  we  are  of  opinion 
that  the  record  shows  that  plaintiff 
is  not  in  position  to  invoke  the  aid 
of  the  court.  Her  knowledge  of  the 
construction  of  the  ditch  is  estab- 
lished by  failure  to  reply  to  the 
answer  alleging  such  knowledge. 
The  ditch  benefited  her  lands.  She 
permitted  the  county  and  persons 
interested  to  incur  the  expense  of 
the  enterprise,  knowing  that  the 
same  would  be  assessed  against 
lands  benefited.  No  objection  was 
made  by  her  in  the  ditch  proceeding, 
and  no  appeal  taken  from  the  order 
therein.  She  waited  almost  four 
years  after  the  work  was  done  be- 
fore bringing  the  present  action. 
Her  conduct  has 
been  such  that  her 
suit  at  this  time 
ought  not  to  move  the  court  of 
equity  to  her  aid.  In  State  v.  John- 
son, 111  Minn.  255,  126  N.  W.  1074, 
the  court  intimates  that,  where  a 
property  owner  stands  by  and  wit- 
nesses the  expenditure  of  public 
funds  in  improvements  which  con- 
fer, special  benefits  upon  his  prop- 
erty, and  where  the  character  of  the 
improvement  is  such  that  it  must  be 
paid  for  by  an  assessment  upon  the 
land  benefited,  he  ought  not  to  be 
permitted  to  question  the  validity  of 
an  assessment  for  improvements 
made  under  color  of  law.  This  rule 
is  firmly  established  in  Indiana,  as 


rtstat  to  eonteat. 
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appears  from  Caaa  County  v.  Plot- 
ner,  149  Ind.  116,  48  N.  E.  635,  and 
the  cases  therein  cited.  In  Atwell 
V,  Barnes,  109  Mich.  10,  66  N.  W. 
583,  a  case  to  enjoin  the  collection 
of  a  drainage  tax,  the  contention 
was  made  ^at  the  defects  in  the 
drain  proceeding  were  jurisdiction- 
al. The  court  says :  "Where  this  is 
the  case,  no  waiver  can  cut  off  the 
rights  of  the  jt&rty,  or  interfere 
with  his  right  to  complain.  We 
need  not  determine  what  would  be 
the  right  of  complainant  at  law. 
The  cases  above  cited  [Byram  v,  De- 
troit, 50  Mich.  56,  12  N.  W.  912,  14 
N.  W.  698;  Lundbom  v.  Manistee, 
93  Mich.  170,  63  N.  W.  161;  Good- 
Willie  v.  Detroit,  108  Mich.  283,  61 
N.  W.  626]  do  not  turn  on  the  prin- 
ciple of  waiver,  but  hold  that  where 
a  party  stands  by  and  sees  work  of 


this  kind  go  on,  with  full  knowledge 
that  he  is  to  be  assessed  therefor* 
and  knowing  that  those  who  do  the 
work  can  be  compensated  in  no  other 
way  than  by  an  assessment  for  bene- 
fits, and  when,  as  in  the  present 
case,  the  complaining  party  actually 
receives  a  benefit  from  such  work, 
equity  will  not  interpose  to  relieve 
him."  Kellogg  v.  Ely,  15  Ohio  St. 
64. 

We  therefore  hold  that,  plaintiff 
having  stood  by  while  a  ditch  was 
constructed  which  benefited  her 
land,  with  full  knowledge  of  the  pro- 
ceedings and  that  the  expense  there- 
of would  necessarily  be  assessed 
against  lands  benefited,  she  cannot 
now,  after  a  lapse  of  more  than 
three  years  after  completion  of  the 
enterprise,  invoke  equitable  relief. 

The  judgment  is  affirmed. 


ANNOTATION. 


Low  of  ri|^t  Id  cont&A  ■wewment  m  dramag*  prnfrtriing  by  waiver,  Mhnipfl, 

or  the  like. 


L  Introductory,  843. 
n.  Waiver  by  express  contract,  843. 

III.  Estoppel  1^  petitioning  for  ot  pro- 

motii^  improvement: 

a.  Signing  petition: 

1.  Generally,  844. 

5.  Sufficiency  of  petition,  845. 

3.  Validity  of  statute^  845. 

4.  Conformity  of  proceedings  to 

statute,  845. 

6.  Performance  of  work,  847. 
6.  Assessment,  847. 

b.  Active  participation  in  proceed* 

ing: 

1.  Generally,  847. 

2.  Snffldency  of  petition,  848. 
8.  Validity  of  statute,  849. 

4.  Conformity  of  proceedings  to 

statute,  849. 
6.  Performance  of  vork,  864. 
8.  Assessment,  864. 

IV.  Batoppel  by  failure  to  resort  to  legal 

nmedy: 
a.  FaQure  to  object: 

1.  Generally,  866. 

2.  Sufficiency  of  petition,  856. 

3.  Conformity  of  proceedings  to 

statute: 

(a)  Establishment  of  dis- 

trict generally,  867. 

(b)  Qualification  of  offi- 

cial. 859. 


IV.  a,  8 — eontimied. 

(e)  Estimate  of  cost,  861. 

<d)  Notice,  862. 

<e)  Report  or  finding  of 

commissioners,  868. 
<f )  Letting  of  contract, 

864. 

(g)  Issuance    4d  bonds, 

866. 

4.  Performance  of  woric,  866. 
6.  Assessment: 

(a)  Method  and  legality  of 

assesunent  gencnd- 
ly,  866. 

(b)  CUasiflcation  of  lands. 

866.  . 

(c)  Discrimination  or  unr 

fairness,  868. 

(d)  Excessiveness  of  aa- 

sessment  generally, 

868. 

(e)  Land    not  benefited, 

869. 

b.  Appearing  and  filing  ottier  ob- 
jections: 

1.  Generally,  872. 

2.  Sufficiency  of  petition,  872. 

3.  Validity  of  statute,  873. 

4.  Conformity  of  proceedings  tfr 

statute,  878. 

5.  Performance  of  work,  877. 

6.  Assessment,  877. 
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c.  Failure  to  pursue  remedy  within 

time  prescribed  %y  statute,  878. 

d.  . Failure  to  appeal: 

1.  Generally,  880. 

£.  Sufficiency  of  pefition,  880. 

8.  Conformity  of  proceedings 

to  statute,  880. 
4.  Performance  of  work,  884. 
5>  AssesBRwnt: 

(a)  ExcesaiTOneM  in  gen- 
eral, 884. 
(b>  ClassiScation  of  lands, 
886. 

(c)  I<and   not  benefited^ 
887. 

Y.  Estoppel  by  acquie<-3ence  or  accep- 
tance of  benefits: 
ft.  Delay  or  acquiescence: 

1.  Generally,  888. 

2.  Validity  of  statute,  8fi0. 


7.  Introductory. 

The  present  annotation  is  confined 
strictly  to  a  consideration  of  the  loss 
of  the  right,  by  waiver,  estoppel,  or 
the  like,  to  contest  an  assessment  in 
draiaagf  proceedings.  A  similar  ques- 
tion with  respect  to  street  or  sewer 
improvements  is  discussed  in  the  note 
to  Bartlesville  v.  Holm,  ante,  634. 

While  this  annotation  considers  the 
necessity  of  timely  objection  in  the 
drainage  proceeding  in  order  to  save 
the  right  to  question  the  assessment  be- 
cause of  defects  in  the  proceedings  (see 
infra,  aubd.  IV.),  it  discusses  this  ques- 
tion only  with  reference  to  the  waiver 
or  estoppel  resulting  from  the  neglect 
of  the  property  owner.  The  conclu- 
siveness in  a  collateral  proceeding  of 
an  adjudication  made  in  the  course  of 
a  drainage  proceeding,  and  the  extent 
of  judicial  review  of  administrative 
orders  in  such  a  proceeding,  involve 
no  element  of  waiver  or  estoppel,  and 
are  not  herein  discussed. 

li.  Waiver  Ay  expreaa  cotUraet. 

As  distinguished  from  the  effect  as 
an  estoppel  of  a  consent  to  or  active 
participation  in  drainage  proceedings 
(see  infra,  subd.  III.),  the  waiver  by 
express  contract  of  the  right  to  object 
to  an  assessment  in  such  proceedings 
ateaa  rarely  to  have  been  involved  in 
the  decisions. 

In  Hoisington  v.  Price  (1913)  32 
&  D.  486,  14S  N.  W.  776,  it  appeared 


V.  »--«ontinued. 

8.  Confonnity  of  proceedings 
to  statute: 

(a)  Establishment  of  dis- 

trict or  corporation 
generally,  891. 

(b)  Resolution  or  finding 

of  necMSity,  891. 

(c)  Qualification  of  official, 

892. 

(d)  Acquiring    right  of 

way,  892. 

(e)  Notice,  892. 
.(f)  Contract,  896. 

(g)  Issuance    of  bonds, 

f  898. 
4.  Performance  of  work,  896. 
6.  Assessment,  899. 
b.  Accepting    damages  amnded, 
901. 

VI.  Estoppel  by  payment  of  assessmmt. 

902. 

that  a  number  of  landowners,  affected 
by  drainage  ditch  proceedings,  entered 
into  a  written  contract  providing  in 
part  as  follows :  "We  hereby  waive  all 
objection  to  the  proceedings  by  reason 
of  any  defect  in  the  proceedings  al- 
ready taken  or  to  be  hereafter  taken, 
and  consent  to  our  assessments  and 
proportion  of  benefits  as  they  are  laid 
and  determined,  or  shall  be  laid  and 
determined  in  the  future,  and  stipulfLte 
that  we  will  not  make  any  objection  to 
any  part  of  said  procedure  in  any 
manner.'*  Holding  that  the  defend- 
ants in  the  case  at  bar,  who  were 
among  those  signing  the  contract, 
were  thereby  estopped  thereafter  to 
question  the  regularity  of  the  proceed- 
ings, the  court  said :  "We  are  of  opin- 
ion the  trial  court  was  clearly  right 
in  holding  the  defendants  estopped 
from  questioning  the  regularity  of  the 
proceedings  of  the  county  commission- 
ers in  the  establishment  of  the  ditch, 
or  the  validity  of  said  assessment  cer- 
tificates. The  trial  court  expressly 
finds  that  the  course  of  the  ditch,  as 
petitioned  for,  was  changed  and  ex- 
tended, pursuant  to  and  in  compliance 
with  the  request  of  appellant  Price, 
and  others,  and  with  his  consent  and 
knowledge.  Appellant  in  the  written 
stipulation  expressly  agrees  that  he 
'will  not  make  any  objection  to  any 
part  of  said  procedare  in  any  manner,' 
and  consults  to  his  assessment  and 
proportion  of  benefits,  'as  they  shall 
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be  laid  and  determined  in  the  future/ 

In  this  class  of  cases  defects  in  the 
proceedings  of  county  commissionerai, 
whether  of  such  character  as  to  occa- 
sion a  loss  of  jurisdiction  or  other- 
wise, may  be  waived,  and  appellant  is 
clearly  estopped  from  asserting  that 
the  commissioners  lost  jurisdiction  of 
the  proceedings  by  a  change  in  the 
direction  or  termini  of  the  ditch,  or 
by  any  other  alleged  irregularities  in 
the  proceedings." 

Where  the  original  plans  for  a 
drainage  improvement  were  not  car- 
ried out,  but  part  of  tlie  project  was 
abandoned  by  agreement  among  the 
landowners,  it  was  held  that  none  of 
them  was  in  a  position  to  object  to 
an  assessment  on  this  ground  and 
the  consequent  loss  of  benefit  to 
him.  Ghristenson  v.  Hamilton  County 
(1918)  —  Iowa,  — ,  168  N.  W.  114. 

In  Walker  V.  Sundermeyer  (1916)  — 
Mo.  — ,  17S  S.  W.  185,  it  appeared  that 
a  property  owner  who  had  not  been 
notified  of  a  proceeding  to  establish  a 
drainage  district  appeared  in  the  cir- 
cuit court  and  expressly  waived  in 
writing  all  objections  to  such  want  of 
notice.  It  was  held  that  as  she  was 
barred  of  all  right  to  question  the 
validity  of  the  proceedings  on  that 
point,  all  other  persons  were  thereby 
prevented  from  raising  the  point. 

In  Drainage  Dlst.  v.  Armstrong 
(1906)  44  Wash.  23,  87  Pac.  52,  where- 
in certain  property  owners  sought  to 
offset,  as  against  an  assessment  for 
benefits,  damages  alleged  to  have  ac- 
crued to  them  by  reason  of  a  dam 
which  cut  off  navigation  from  their 
warehouses,  it  appeared  that  when  the 
petition  for  the  formation  of  the  drain- 
age district  was  being  circulated,  they 
signed  an  agreement  by  which  they 
waived  any  claim  for  damages  by  rea- 
son of  the  construction  of  the  dam.  It 
was  held  that  evidence  was  not  admis- 
sible to  show  that  the  property  own- 
ers signed  the  waiver  of  damages  on 
the  sole  consideration  that  no  assess- 
ment for  benefits  should  be  made 
against  their  lands,  it  not  appearing 
that  tiie  person  alleged  to  have  made 
such  representation  had  any  author- 
ity to  release  anyone  from  the  pay- 
ment of  benefits;  and,  further,  it  was 


held  that  the  waiver  was  not  wittiout 

consideration,  since  it  was  stated 
therein  that  it  was  important  to  the 
property  owners  that  a  drainage  dis- 
trict should  be  organized,  and  that 
certain  ^individuals  residing  within 
the  territory  of  the  proposed  district 
declined  to  sign  the  petition  for  the 
formation  thereof  unless  the  waiver 
was  made. 

Under  a  statute  in  Georgia,  owners 
of  land  assessed  for  construction  of 
drain  improvements,  who  neglect  or 
fail  to  pay  the  full  amount  of  their 
assessments  to  the  county  treasurer 
within  the  specified  time,  shall  be 
deemed  as  consenting  to  the  issuing 
of  drainage  bonds,  and,  in  considera- 
tion of  the  right  to  pay  their  assess- 
ments in  instalments,  they  thereby 
waive  their  right  to  any  defense 
against  the  collection  of  the  assess- 
ments because  of  irregularity,  illegal- 
ity, or  defect  in  the  proceedings  prior 
to  that  time  (Acts  1911,  pp.  108,  128, 
§  SS;  Park's  Anno.  Code,  §  439  (gg)), 
with  specified  exceptions.  Following 
the  provisions  of  this  act  a  property 
owner  is  estopped  to  object  to  an  as- 
sessment on  the  ground  that  the  con- 
tractor failed  to  complete  the  work 
within  the  time  specified  and  agreed 
upon.  Perkins  v.  Drainage  Comrs. 
(1918)  148  Ga.  292,  96  S.  E.  418. 

///.  Estoppel  by  petUiiming  for  or  pro- 
moting  improvement. 

a.  Signing  petition, 
1.  GeneraUy. 
The  effect  as  an  estoppel  of  signing 
a  petition  for  a  drainage  improvement, 
together  with  other  acts  of  participa- 
tion in  the  drainage  proceeding,  is 
treated  infra,  in  subd.  III.  b.  The  rule 
that  a  petitioner  is  a  i>arty  to  the 
drainage  proceeding  so  that  adjudica^ 
tions  made  therein  bind  him  is  not 
considered  as  being  within  the  scope 
of  this  note,  since  it  is  based  on  the 
doctrine  of  res  judicata  rather  than 
on  an  estoppel  resulting  from  signing 
the  petition.  The  general  rule,  subject 
to  some  exceptions,  seems  to  be  that 
the  signer  of  a  drainage  petition  is 
estopped  to  object  to  any  proceedingB 
which  naturally  result  from  the  filing 
of  the  petition.  See  the  cases  cited  in 
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the  following  subdivuionB,  wherein 
the  application  of  the  rule  to  partic- 
alar  defects  is  considered. 

The  rights  of  persons  who,  by  opera- 
tion of  law,  have  been  placed  in  the 
position  of  petitioner  were  discussed 
in  Yancey  v.  Thompson  (1892)  130 
Ind.  686. 30  N.  E.  630.  In  that  case,  in 
construing  a  statute  which  provides, 
in  effect,  that  where  lands  not  named 
in  the  petition  are  named  in  the  report, 
they  shall  be  regarded  a6  having  been 
in  fact  described,  and  the  owners 
named,  in  the  petition,  the  court  said : 
"It  is  evident  from  this  provision,  we 
think,  that  the  new  parties  brought  in 
by  the  report  ahaU  have  the  same 
rights  as  the  others  would  have  at 
that  stage  of  the  proceedings.  The 
time  has  then  passed  for  a  person 
whose  lands  were  in  fact  described 
in  the  petition,  and  who  was  in  fact 
named  in  the  petition,  to  raise  any 
objection  to  the  petition,  to  the  com- 
petency of  the  drainage  commission- 
ers, or  for  two  thirds  of  them  to 
remonstrate  and  dismiss  the  petition. 
The  new  parties  occupying  the  same 
attitude,  and  having  only  the  same 
rights  as  the  old  ones  at  that  time, 
they  can  raise  none  of  those  objec- 
tions. If  by  reason  of  the  new  parties 
having  had  no  notice  of  the,  proceed- 
ings up  to  this  date,  they  can  go  back 
and  remonstrate  and  dismiss  the  case, 
they  certainly  would  on  the  same 
ground  go  back  and  object  to  the 
form  and  sufficiency  of  the  petition 
and  to  the  competency  of  the  drainage 
commissioners.  We  do  not  think  such 
was  the  intention  of  the  statute,  but, 
on  the  contrary,  it  was  intended  to 
bring  the.  new  parties  in  by  notice,  arid 
that  they  should  occupy  the  same  at- 
titude and  have  the  same  rights  that 
the  other  parties  had  at  that  stage  of 
the  proceedings,  and  which  in  fact 
gives  them  'a  hearing  and  protects 
them  in  all  their  substantial  rights, 
and  prohibiting  them  from  raising  any 
objection  to  the  proceedings  had  up 
to  that  time."  See  to  same  effect,  Ross 
V.  Hannah  (1910)  ITS  Ind.  .671,  91  N. 
E.232. 

9.  Su|I)tff#fi«v  of  petition, 

A  petitioner  for  a  drainage  improve- 
ment cannot  ordinarily  be  heard  at 


any  stage  of  the  proceedings  to  ques- 
tion the  sufficiency  of  the  petition,  as 
to  its  uncertainty  with  respect  to  the 
initial  point  of  the  ditch.  Smith  v. 
Fence  (1914)  33  S.  D.  516,  146  N.  W. 
709. 

S.  TalidUy  of  statute. 

A  petitioner,  having  invoked  the  law 
to  establish  a  drainage  ditch,  is 
estopped,  after  the  establishment . 
thereof,  to  object  to  the  unconstitu- 
tionalily  of  the  law  under  which  the 
ditch  was  constructed.  De  Noma  v. 
Murphy  (1911)  28  S.  D.  372,  133  N. 
W.  703. 

4.  Conformity  of  proeeedinga  to  statute. 

Where  landowners  petition  for  the 
cleaning  out  of  a  drain,  they  cannot 
avoid  payment  of  the  expenses  in- 
curred by  having  the  proceedings  set 
aside  for  mere  irregru  Unties.  Th^ 
are  assumed  to  have  acquiesced  in  the 
work,  and  cannot  be  heard  to  com- 
plain. Lanning  v.  Palmer  (1898)  117 
Mich.  629.  76  N.  W.  2. 

Thus,  a  property  owner  who  peti- 
tions for  the  organization  of  a  drain- 
age district  cannot  object  to  the  ex- 
tension of  the  district  in  a  supple- 
mental petition,  on  the  ground  that 
he  had  no  notice  of  the  proceedings. 
State  ex  rel.  Jones  v.  Young  (1914) 
255  Mo.  627, 164  S.  W.  579,  wherein  the 
.court  said:  ''His  contention  is  that 
he  had  no  notice  that  the  court  had 
ordered  the  commissioners  to  make  the 
amendment  before  mentioned,  chang- 
ing the  boundaries  of  the  district, 
which  is  true;  but  there  is  no  question 
but  what  the  court  had  the  legal 
authority  under  the  statutes  to  make 
said  order,  and  the  appellant,  having 
been  in  court  all  the  time,  cannot  be 
now  heard  to  say  he  knew  nothing  of 
the  order  nor  of  the  change  of  the 
boundaries  of  the  district,  made  in 
pursuance  thereof.  .  .  .  The  rule 
is  universal,  so  far  as  I  know,  that 
when  a  person  enters  his  appearance 
in  a  cause,  or  when  he  has  been  per- 
sonally served,  he  is  in  the  court  for 
all  the  purposes  of  that  case  from 
that  time  until  the  final  disposition  of 
the  same."  See  to  same  effect,  State 
ex  rel.  Jones  v.  Galloway  (1914)  266 
Mo.  637,  164  S.  W.  681. 
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But  a  property  owner  who  petitions 
for  t^e  organization  of  a  district  and 
the  construction  of  ditches  is  not 
thereby  estopped  from  objecting  to  an 
order  which  did  not  establish  the  dis- 
trict prayed  for  in  the  petition,  but 
another  district  with  different  bound- 
aries. Borah  Drainage  Dist.  v.  Anken- 
brand  (1917)  277  UL  132,  116  N.  E. 
112. 

A  landowner  who  is  a  petitioner  for 
a  drainage  improvement,  but  later 
withdraws  his  nafne,  is  not  entitled 
to  notice  of  the  date  of  hearing  of  the 
petition,  and  is  charged  with  notice 
of  his  own  proceeding.  He  is,  there- 
fore, estopped  from  objecting  to  an 
assessment  because  no  notice  was  giv- 
«n.  Pumphrey  v.  HoUis  (1909)  43  Ind. 
App.  319,  87  N.  E.  255. 

A  fortiori,  a  landowner  who  is  one 
of  the  signers  to  the  petition  for  a 
ditch  cannot  ctnnplain  of  the  suffi- 
ciency of  a  notice  of  the  filing  of  the 
petition,  which  is  not  in  exact  com- 
pliance ^ith  the  requirements  of  the 
statute,  but  is  not  so  defective  as  to 
constitute  no  notice.  Oliver  v.  Monona 
County  (1902)  117  Iowa,  48,  90  N.  W. 
610.  See  to  the  same  effect,  Carr  v. 
Boone  (1886)  108  Ind.  241, 9  N.  E.  110. 

Likewise,  where  property  owners 
file  a  petition  for  the  establishment  of 
a  drain  and  make  no  objection  to  the 
appointment  of  another  than  the  coun- 
ty surveyor  as  engineer,  they  are 
estopped  from  asserting,  after  the  re- 
port of  the  commissioners  is  filed,  that 
the  county  surveyor  was  disinterested 
and  competent  to  act  as  commissioner. 
Hardin  v.  Cook  (1914)  181  Ind.  698, 
106  N.  E.  231,  wherein  the  court  said: 
"Should  it  be  conceded  that  enough 
facts  are  stated  in  the  motion  to  have 
entitled  appellants  to  any  relief,  it  is 
sufficient  to  say  that  the  motion  came 
too  late.  Objections  of  this  character 
should  be  urged  at  the  first  opportu- 
nity, and  before  the  incurring  of  the 
expenses  occasioned  by  the  report." 
See  to  the  same  effect,  Grow  v.  Davis- 
son  (1918)  —  Ind.  — ,  119  N.  E.  145. 

A  landowner  whose  predecessor  in 
title  signed  a  petition  for  the  creation 
of  a  swamp  land  district,  and  also  the 
petition  addressed  to  the  board  of  su- 
pervisors for  the  issuance  of  the ' 


bonds,  is  estopped  from  objecting  to 
the  proceedings  on  the  ground  that  no 
notice  was  given  of  the  creation  of  the 
district  and  the  issuance  of  the  bonds. 
Scrivener  v.  Lamar  (1910)  97  Misa 
848,53  80.537.  The  court  said:  "If  it 
is  necessary  for  actual  notice  of  those 
matters  to  be  served  upon  the  land- 
owners before  the  board  can  act,  such 
notice,  of  course,  would  be  sufficient 
if  served  upon  the  owner  of  the  land. 
If  the  owner  Waives  the  notice^  service 
of'  notice  is  not  necessary,  and  cer- 
tainly, where  he  joins  in  the  petition 
asking  that  the  district  be  created  and 
the  bonds  issued,  he  cannot  complain 
that  notice  was  not  served  upon  him. 
Appellant  has  no  greater  right  in  this 
matter  than  his'grantor,  and,  since  his 
grantor  is  estopped  from  pleading 
want  of  notice,  appellant  is  also." 

But  it  has  been  held  that  where  the 
notice  of  application  for  a  ditch  is 
without  signature,  and  the  time  be- 
tween the  date  and  the  return  day  of 
the  notice  is  shorter  than  the  period 
required,  the  defect  is  fatal,  and  a 
petitioner  is  not  estopped  from  con- 
testing the  validity  of  the  proceedings. 
Taylor  v.  Bumap  (1878)  39  Mich.  739. 
wherein  the  court  said:  "The  plaintiff 
must  be  supposed  to  have  petitioned 
for  lefi^l  and  not  illegal  action  on  the 
part  of  the  commissioner,  and  it  woold 
be  startling  to  hold  that,  because  he 
applied  for  the  prosecution  of  lawful 
methods,  he  should  therefore  be  pre- 
cluded from  complaining  against  un- 
lawful ones  enacted  to  his  prejudice. 
Every  day's  experience  in  tiie  courts 
of  justice  exposes  the  fallacy  of  the 
objection.  The  plaintiff  is  never  sup- 
posed to  be  estopped  from  complaining 
of  a  wrong  ruling  to  hia  prejudice,  for 
the  bare  reason  that  he  instituted  the 
action  or  invoked  the  jurisdiction. 
When  the  party  has  given  his  assent 
to  the  specific  act  by  procuring  it  or 
uniting  in  it,  there  is  or  may  be  good 
reason  for  refusing  to  hear  him  com- 
plain of  it,  and  in  this  case  the  counsel 
might  not  err  in  saying  that  Taylor 
should  not  be  heard  to  object  to  the 
petition.  But  the  main  errors  are  in 
the  later  proceedings,  and  the  plain- 
tiff is  not  precluded  from  objecting  to 
them." 
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S.  Perfot'mance  of  tcork. 

An  objection  that  ,  a  drainage  ditch 
was  not  constructed  in  accordance 
vith  the  plans  and  specifications*  and 
that  the  board  of  supervisors  fraud- 
ulently and  negligently  paid  fox  more 
work  than  was  actually  done,  or  was 
required  to  be  done  according  to  the 
specifications,  comes  too  late  where  the 
ditch  was  constructed  at  the  instance 
of  the  plaintiffs,  and  they  knew  they 
were  bound  to  pay  therefor,  and  yet 
they  took  no  steps  to  inform  them- 
selves as  to  whether  it  had  been  prop- 
erly constructed  in  accordance  with 
the  specifications  until  it  was  paid 
for  by  the  county.  Noyes  v.  Harrison 
County  (1881)  67  Iowa,  312.  10  N.  W. 
761. 

It  has  been  held  that  one  who 
signs  a  petition  for  the  formation  of 
a  drainage  district  is  not  estopped 
from  objecting  that  the  cost  of  im- 
provements and  damages  will  amount 
to  more  than  the  benefits  to  his  land. 
Shelton  v.  White  (1913)  163  N.  C.  90, 
79  S.  E.  427,  wherein  the  court  said: 
"On  the  report  at  the  final  hearing,  it 
may  well  be  that,  from  the  information 
afforded  by  such  final  report,  anyone 
who  signed  the  petition  may  find  that, 
contrary  to  his  previous  opinion,  the 
cost  of  the  improvements  and  damages 
will  amount  to  more  than  the  benefits 
accruing,  and  he  should  then  be  en- 
titled to  ask  that  his  land  be  omitted 
from  the  district,  and  for  an  issue  of 
fact  as  to  whether  he  will  be  benefit* 
ed." 

So,  in  People  ex  rel.  Quisenberry  t. 
Bentley  (1916)  268  IlL  470,  109  N.  E. 
289,  it  was  insisted  ttiat  property  own- 
ers, having  signed  the  petition  for  the 
annexation  of  their  lands  to  the  dis- 
trict, are  estopped  from  objecting  to 
the  assessment  on  the  ground  that  it  is 
in  excess  of  the  benefits  to  the  par- 
ticular tract,  and  that  such  signing  of 
the  petition  binds  them  to  pay  the  full 
amount  of  any  assessment  levied  upon 
the  lands  annexed,  in  proportion  to 
the  figure  of  classification,  if  the  as- 
sessment does  not  exceed,  in  the  ag- 
gregate, the  benefits  to  all  the  lands 
annexed,  regardless  of  whether  the 
assessment  on  the  particular  80  acres 


exceeds  the  benefits  to  that  particular 
tract.  The  court  said:  "This  claim 
is  based  upon  the  last  sentence  of  §  15 
of  the  Farm  Drainage  Act,  which  pro- 
vides that  'the  signing  of  any  petition 
referred  to  in  this  act  shall  be  taken 
as  conclusive  against  the  person  so 
signing  that  they  have  accepted  the 
provisions  of  this  act  as  to  their  as- 
sessments of  benefits  and  damages 
thereunder.'  This  does  not  mean, 
however,  that  the  signer  of  a  petition 
thereby  agrees  to  acc^t  any  assess- 
ment 0^  damages  or  benefits'  that  may 
be  made,  or  waives  his  constitutional 
right  that .  his  property  shall  not  be 
assessed  more  than  it  is  benefited  or 
taken  without  just  compensation.  The 
provisions  of  the  act  as  to  the  assess- 
ment of  benefits  and  damages  are  sub- 
ject to  constitutional  limitations,  and 
the  signing  of  a  petition  does  not  de- 
prive the  signer  of  the  protection  of 
such  limitations." 

But  in  People  ex  rel.  Abt  v.  Soucy 
(1913)  261  la  108,  103  N.  E.  570,  it 
was  said :  "By  filing  their  written  pe- 
titions with  the  commissioners  that 
the  several  assessments  be  divided  in- 
to instalments  and  the  bonds  of  the 
district  be  issued,  appellees  recognized 
the  validity  of  the  assessments  and  the 
liability  of  their  lands  to  pay  their 
proportionate  share  of  the  assessments 
levied.  This  action  on  their  part 
amounted  to  an  assurance  to  4iny  pro- 
spective purchaser  of  the  bonds  of  the 
district  that  they  would  not  object  to 
the  validity  of  these  assessments  and 
that  the  levy  of  the  same  met  with 
their  approval.  .  .  .  Appellees  are 
now  estopped  by  their  own  act  from 
questioning  the  validity  of  any  of  said 
assessments,  or  from  asserting  that 
the  assessments  exceed  the  benefits  to 
their  lands." 

It.  Active  participattoH  in  proeeeding. 
1.  eeneraUy. 

Under  the  statutes  of  most  of  the 
states  wherein  drainage  for  reclama- 
tion purposes  is  in  vogue,  tiie  proceed- 
ings are  In  the  main  conducted  by 
landowners  in  the  district  affected, 
and  in  these  proceedings  there  is  op-: 
portunity  for  participation  of  tax- 
payers to  a  greater  extent  than  in  the 
case  of  public  improvemwts  made  by 
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municipalities.  The  general  rule 
fieema  to  be  that  a  landowner,  by  par- 
ticipating  actively  in  the  proceedings, 
thereby  estops  himself  to  resist  pig- 
ment of  the  assessment  because  of  any 
defect  or  irregularity.  See  the  cases 
cited  in  the  following  subdivisions, 
wherein  the  application  of  the  rule  to 
particular  defects  is  considered. 

Thus,  in  Hall  v.  Slaybaugh  (1888) 
69  Mich.  484,  37  N.  W.  645,  the  court 
said:  "In  this  case  we  think,  after  a 
careful  inspection  of  the  record,  that, 
in  view  of  the  various  things  done  and 
suffered  to  pass  without  protest  or  ob- 
jection by  the  complainant,  justice  and 
equity  require  that  he  ought  not  to  be 
allowed,  under  all  the  circumstances 
appearing,  to  make  the  complaint  he 
now  does,  and  that  the  learned  cir- 
cuit judge  was  right  in  so  holding. 
There  are  unquestionably  some  irregu- 
larities in  the  proceedings,  if  the  let- 
ter of  the  law  is  required  to  be  ob- 
served. Still,  in  all  material  matters 
in  the  case  of  this  complainant,  he  was 
not  misled  by  them  to  his  injury,  and 
no  other  pa^  interested,  it  appears, 
makes  any  complaint*  The  complain- 
ant does  not  appear  ever  to  have  made 
any  objection  to  the  construction  of 
the  drain,  but  it  does,  we  think,  appear 
that  he  went  to  the  commissioner, 
showed  him  where  he  wanted  the  drain 
dug,  and  requested  him  to  put  it  there ; 
that  he  had  notice  of  the  hearing  upon 
the  petition;  that  he  w:a8  present  on 
the  hearing  of  the  application  for  the 
appointment  of  the  special  commis- 
sioners, and  took  part  in  the  proceed- 
ings in  procuring  their  appointment, — 
named  one  of  them,  and  consented  to 
the  others ;  that  he  conveyed  the  right 
of  way  across  his  land  for  the  ditch; 
that  he  had  notice  of  the  day  when  the 
contracts  to  construct  the  drain  would 
be  made,  and  that  he  intended  to  be 
there,  and  bid  for  them;  that  he  had 
notice  of  the  day  for  reviewing  assess- 
ments, and  that  he  did  not  attend,  nei- 
ther did  he  object  to  letting  the  job 
for  the  construction  of  the  drain,  or 
to  the  aseassments  made  against  him; 
that  he  was  acquainted  with  all  the 
proceedings,  and  knew  of  their  being 
had,  in  the  authorizing  and  construct- 
ing of  the  drain,  and,  when  present, 


aided  in  carrying  them  forward,  and 
watched  after  its  construction,  and 
what  he  did  not  consent  to  he  did  not 
object  to;  and  after  waiting  until  the 
assessments  were  all  made  for  paying 
for  the  completed  work,  and  all  had 
paid  the  same  except  himself,  and  aft- 
er he  had  received  all  the  benefits  to 
be  derived  from  the  construction  of 
the  work,  he  for  the  first  time  then 
comes  forward,  and  objects  to  the 
whole  proceeding  aa  void,  and  aska 
this  court  to  relieve  him  from  the  pay- 
ment of  the  tax,  on  the  ground  that  it 
is  just  and  equitable  for  him  so  to  do, 
and  that  he  has  no  remedy  at  law. 
We  think  that,  under  all  these  circum- 
stances, the  c<Hnplainant  should  be 
held  to  have  waived  ail  the  irregulari- 
ties of  which  he  complains,  and  that 
he  should  pay  the.  assessment  made 
against  him." 

Su/fictene»  of  petition. 

Objections  to  a  petition  for  a  drain 
that  it  is  not  signed  by  the  required 
number  of  property  holders,  and  that 
it  does  not  sufficiently  describe  the  lo- 
cation of  the  drain,  nor  state  that  it 
is  a  public  necessity,  are  waived  by 
an  owner  who  is  one  of  the  petitioners, 
releases  the  right  of  way  for  the  drain 
through  his  land,  watches  every  step 
taken  in  the  progress  of  the  improve- 
ment, is  present  at  every  meeting  held 
by  the  commissioner  in  laying  out  and 
constructing  the  drain,  and  makes  no 
objection  to  the  finding  of  the  com- 
missioner of  benefits.  Gillett  v.  Mc- 
Laughlin (1888  )  69  Mich.  547,  87  N. 
W.  661.  Compare,  however,  an  earlier 
case  from  the  same  jurisdiction, 
wherein  it  was  held  that  a  petition 
to  "dean  out"  a  ditch,  which  does  not 
on  its  own  face  show  that  it  is  signed 
by  a  majority  of  the  owners  of  the 
property  affected,  does  not  confer  ju- 
risdiction, and  an  express  waiver  of  a 
jury  to  assess  damages,  etc.,  will  not 
estop  one  who  has  so  signed  from  con- 
testing the  validity  of  the  proceedings. 
Harbaugh  v.  Martin  (1874)  80  Mich. 
234. 

In  Union  F.  R.  Co.  v.  Leavenworth 
County  (191S)  89  Kan.  72,  130  Pac 
856,  in  disposing  of  an  objection  to 
the  initiatory  steps  taken  towards  thtf 
incorporation  of  a  drainage  district, 
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the  court  said :  "The  error  of  descrip- 
tion in  the  petition  is  manifestly  one 
oTform  rather  than  substance,^ — one 
that  mifffat  have  been  corrected  at  any 
time, — and  it  is,  therefore,  a  matter  of 
doubt  whether,  upon  a  direct  attack 
by  the  state,  the  incorporation  would 
be  held  to  be  invalid  as  to  any  of  the 
territory.  Besides,  there  is  good  rea- 
son for  the  contenti<ni  tiiat  appellant 
is  estopped  to  ask  an  injunction,  be- 
cause of  its  attitude  and  actions 
when  the  organization  was  effected 
and  the  improvements  made.  It  made 
no  objection  when  the  publication 
notice  was  given  of  the  organiza- 
tion of  the  district.  But  it  was  not 
content  with  a  mere  passive  dissent; 
instead  of  silent  opposition,  or  an  un- 
resisting attitude,  the  appellant  took 
affirmative  action  and  encouraged  the 
making  of  the  improvement  and  the 
assumption  of  the  obligations  by  the 
district  to  pay  for  them.  As  we  have 
seen,  the  appellant  selected  the  loca- 
tion for  the  floodgate  on  its  right  of 
way,  and  prescribed  the  height  of  the 
levee  and  the  manner  in  which  it 
should  be  built  across  its  right  of  way 
and  tracks.  Having  encouraged  and, 
in  a  way,  induced  the  officers  of  the 
district  to  make  the  outlay  on  its  prop- 
erty, and  which  necessarily  benefited 
it,  the  appellant  is  not  in  a  posiflon 
to  ask  a  court  of  equi^  to  enjoin  the 
collection  of  the  taxes  against  its  prop- 
erly to  pay  for  the  improvement." 

3.  Validity  of  statute. 

An  objection  to  a  drainage  assess- 
ment that  the  statute  under  which  it 
was  laid  did  not  provide  for  notice  to 
property  owners  to  be  affected  by  the 
proposed  ditch  is  waived  where  the 
objector  lives  in  the  vicinity,  has 
knowledge  of  the  construction  of  the 
work,  and  as  a  subcontractor  assists 
and  receives  compensation  for  his 
services,  waiting  nine  years  after  the 
levy  and  after  most  of  the  assessment 
has  been  collected.  Thompson  v. 
Mitchell  (1907)  133  Iowa,  527,  110  N. 
W.  901.  See  to  same  effect,  Mackay 
V.  Hancock  County  (1908)  137  Iowa, 
88,  114  N.  W.  552.  See  also  Smittle  v. 
Haag  (1908)  140  Iowa,  492,  118  N.  W. 
869,  wherein  it  was  held  that  a  land 
owner  was  estopped  from  questioning 
9  A.L.R.— 64. 


the  validity  of  the  same  statute,  hav- 
ing taken  an  active  part  in  the  estab- 
lishment of  the  ditch,  and  for  twenty 
years  accepted  Uie  b«i«Qts,  the  court 
saying:  "Having  clearly  elected  to 
his  own  benefit  to  treat  the  statute  as 
constitutional,  and  the  proceedings 
thereunder  as  valid,  they  will  be 
deemed  valid  as  to  him,  and  the  court 
will  not  inquire  into  the  constitution- 
ality of  the  statute." 

Where  the  lien  of  an  assessment  for 
the  drainage  of  swamp  lands  is  fixed 
and  a  matter  of  record,  a  purchaser  is 
estopped  from  denying  the  validity  of 
the  law  under  which  the  assessment 
was  laid,  if  his  grantors  aided  in  the 
procurement  of  the  statute.  Hoertz  v. 
Jefferson  Southern  Pond  Drtiining  Co. 
(1903)  119  Ky.  824,  84  S.  W.  1141, 
wherein  the  court  said:  "It  is  alleged 
in  the  pleadings  of  appellee  that  ap- 
pellant and  his  grantors  procured  the 
charter  and  its  amendments,  and  ob- 
tained the  appointing  of  the  commis- 
sioners, and  the  levy  of  the  assess- 
ment, and  were  its  beneficiaries.  The 
appellant  was  content  with  denying 
that  he  did  the  things  charged  in  es- 
toppel upon  him  and  his  grantors,  leav- 
ing undenied  the  whole  charge  as 
against  his  grantors.  The  legislation, 
and  the  acts  thereunder,  constituting 
the  basis  of  appellee's  claim  herein, 
were  obtained  and  done  in  1888  and 
prior  thereto.  The  work  was  done 
and  the  benefits  accrued  then  and 
shortly  thereafter.  The  lien  was  fixed 
and  became  a  public  record,  of  which 
appellant  had  notice  when  he  subse- 
quently purchased.  He  cannot  now 
successfully,  claim  that  his  land  was 
not  bound  in  the  matter  in  question 
by  the  action  of  those  who  owned  it  at 
the  time.  He  took  the  land  with  its 
burdens,  and  he  is  bound  by  the  es- 
toppel of  his  grantors.  That  one  who 
procures  unconstitutional  legislation, 
and  receives  its  benefits,  is  estopped 
to  deny  its  validity,  is  well  settled  in 
this  state."  See  to  the  same  effect, 
Leahy  v.  Jefferson  Southern  Pond 
Draining  Co.  (1903)  27  Ky.  L.  Rep.  286, 
84  S.  W.  1181. 

4.  ctmformUy  of  proceedtngB  to  ttatute, 
A  proper^  owner  who  signs  a  peti- 
tion ^r  the  establishment  of  a  drain- 


Digitized  by 


850 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[9  A.UR. 


age  ditch,  and  who  applies  for  and  is 
given  the  contract  for  constructing  it, 
being  paid  out  of  the  assessments  laid 
on  his  neighbors*  farms,  is  estopped 
from  objecting  to  the  jurisdictioii  of 
the  commissioners  in  the  matter  of 
locating  the  ditch,  because  of  irregu- 
larities in  the  proceedings.  Seng  v. 
Payne  (1910)  87  Neb.  812,  128  N.  W. 
625. 

So,  where  a  property  owner  joins 
with  others  in  releasing  the  right  of 
way,  and  subsequently  bids  off  tiie 
work  for  two  sections,  deferring  ob- 
jection until  the  entire  tax,  except 
his  own,  has  been  collected,  he  can- 
not be  heard  to  complain  of  irregulari- 
ties committed  in.  the  course  of  the 
proceedings.  Harwood  t.  Huntoon 
(1883)  51  Mich.  639.  17  N.  W.  216. 

Similarly,  in  Cook  v.  Covert  (1888) 
71  Mich.  249,  89  N.  W.  47,  it  was  said: 
"A  review  of  the  record  shows  that 
there  are  many  irregularities  in  the 
proceedings  taken  by  the  commissioner 
in  laying  out  and  establishing  this 
drain,  but  these  complainants  do  not 
occupy  a  position  which  wiU  enable 
them  to  take  advantage  of  any  action 
previous  to  the  apportioninent  and  as- 
Mssment  of  tiie  taxes  sought  to  be 
raised  to  pay  for  its  construction,  by 
reason  of  their  connection  with  such 
proceedings.  They  were  both  prime 
movers  for  its  construction  and  estab- 
lishment; they  both  signed  the  peti- 
tion to  have  it  constructed,  and  under 
which  petition  the  commissioner  act- 
ed; each  gave  a  release  for  the  right 
of  way;  and  each  of  them  assented  to 
all  the  proceedings  in  laying  out,  es- 
tablishing, and  constructing  the  drain, 
but  objected  to  the  proceedings  taken 
for  the  purpose  of  raising  the  tax  nec- 
essary to  pay  for  its  construction..  Of 
those  proceedings  to  which  they  as- 
sented, and  aided  in  taking,  they  can- 
not now  be  heard  to  complain." 

Likewise^  in  New  Eel  River  Drain- 
ing Asso.  V.  Durbin  (1868)  30  Ind. 
173,  it  was  said  by  way  of  dictum,  in 
a  suit  to  recover  a  drainage  assess- 
ment: "The  defendant  was  not  a 
member  of  the  association,  nor  had  he 
contracted  with  it  as  a  corporation, 
and  was  not,  therefore,  estopped  from 
denying  its  legal  existence  as  such  at 


the  time  of  making  the  assesameat 
upon  which  he  was  sued." 

In  De  Noma  v.  Murphy  (1911)  2S 
S.  D.  372,  138  N.  W.  703,  the  court 
stated  the  facts  and  its  conclusions  as 
follows :  "Defendants  hy  their  answer 
plead  that  plaintiff  was  estopped 
from  maintaining  the  present  action, 
for  the  reasons  that  plaintiff  signed  the 
petition  to  the  board  of  county  com- 
missioners, praying  for  the  establish- 
ment of  said  drainage  ditch;  that  he 
was  present  at  all  times,  and  saw  said 
drainage  ditch  being  constructed,  and 
knew  just  what  procedure  was  taking 
place  in  relation  to  the  establishment 
and  construction  of  said  ditch;  and 
the  court  found  that  plaintiff  signod 
the  petition,  and  had  cognizance  of 
and  consented  to  the  procedure  and 
construction  of  aaid  ditch;  that  the 
petition  described  the  location  of  said 
ditch  south  of  plaintiff's  promises  as 
being  on  the  south  side  of  the  high- 
way; that  the  board  of  county  cant- 
missioners  and  surveyor  changed  such 
location  to  the  north  side  of  the  high- 
way; that  the  said  ditch  was  put  in 
and  constructed  on  the  norUi  side  of 
said  highway  in  the  presence  of  plain- 
tiff, And  at  plaintiff's  request  the  con- 
tractor changed  the  location  of  said 
drain  farther  out  into  the  highway 
thitta  he  first  started  to  construct  it; 
that  plaintiff  was  present,  and  sav 
where  the  contractor  finally  located 
and  constructed  said  drain,  and  made 
no  protest  against  the  same,  but  ac- 
quiesced in  and  consented  thereto,  un- 
til plaintiff  was  called  upon  to  pay  his 
proportion  of  the  cost  thereof:  that 
the  said  ditch  was  fully  completed  be- 
fore this  suit  was  commenced,  and 
drains  the  lands  of  plaintiff;  and  that 
he  has  received  and  is  receiving  the 
benefits  therefrom;  and  on  this  finding 
the  court  entered  judgment,  dismiss- 
ing plaintiff's  action.  We  are  of  the 
opinion  that  the  action  was  properly 
dismissed."  See  to  same  effect,  Krick- 
9on  v.  Cass  County  (1902)  11  N.  D. 
494,  92  N.  W.  841. 

Where  the  evidence  showed  that  all 
the  meetings  of  the  commissioners  of 
a  drainage  district  had  beoi  held  at 
the  town  hall,  which  was  about  thvee 
quarters  of  a  mile  outside  of  the  dis- 
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trict,  in  contravention  of  the  decisions 
of  the  eonrt  that  the  powers  of  drain- 
age commissioners  are  confined  to  the 
territorial  limits  of  the  district,  and 
must  be  exercised  within  its  bounda- 
ries, it  was.  held  that  a  property  owner 
who  attended  one  meetinsr  was  not 
estopped  from  objectlni;  that  there 
was  no  valid  classification  of  the  lands 
of  the  diatrict  because  the  meeting  of 
the  commissioners  for  classification 
was  held  without  the  territorial  limits 
of  the  district,  and  that  there  was  no 
valid  assessment  because  there  was 
no  assessment  made  at  a  meeting  of 
the  commissioners  within  the  district. 
People  ex  rel  Gline  v.  Camp  (1909) 
24S  IIL  164,  90  N.  E.  215,  wherein  the 
court  said:  "Even  if  it  were  conceded 
that  the  appellee  was  estopped  by  hii 
conduct  from  objecting  to  the  pro- 
ceedings at  that  meeting,  he  could  not 
thereby  confer  authority  on  the  com- 
missioners to  hold  subsequent  meet- 
ings outside  the  district,  and  would 
not  be  estopped  from  objecting  to  the 
proceedings  at  such  meetings.  The 
levy  of  the  aasesament  at  a  meeting 
held  outside  of  Uie  diatrict  was  void, 
and  the  objection  to  judgment  was 
properly  sustained  for  that  reason." 
But  in  People  ex  rel,  Kidd  v.  Crowley 
(1911)  250 IIL  282,  95  N.  E.  192,  it  was 
held  tiiat  an  objection  to  the  existence 
of  a  drainage  district  because  the 
meetings  to  organize  the  district  were 
not  held  within  its  limits  cannot  be 
raised  by  a  property  owner  who  signed 
the  petitim,  took  part  in  the  proceed- 
ings, and  made  no  protest  of  any  kind 
until  the  contract  for  the  entire  work 
had  been  let,  a  substantial  part  of  it 
completed,  large  sums  paid  thereon, 
and  obligations  assumed  for  the  re- 
maining portion.  The  court  said: 
''Regardless  of  whether  there  was  any 
law  for  such  an  election,  the  recogni-. 
tion  by  all  the  parties  of  the  legality 
of  the  district  was  plainly  shown  by 
their  taldng  part  in  its  organization 
and  subsequent  proceedings.  In  this 
connection  it  may  be  noted  that  §  15a 
was  re-enacted  as  an  emergency  law 
on  February  27,  1907  (Iaws  1907,  p. 
278),  and  that  thereafter  the  present 
drainage  commissioners  have  all  been 
elected  under  said  law." 

t 


A  property  owner  is  not  estopped 
frnn  objecting  to  the  validity  of  an 
assessment  on  the  ground  that  there 
was  no  l^al  incorporation  of  the  dis- 
trict, though  he  has  stood  by  without 
protest  until  a  large  part  of  the  work 
is  completed,  sums  of  money  expend- 
ed, and  he  has  received  benefit  from 
the  improvement.  Newton  County 
Drainage  Co.  v.  Nofsinger  (1873)  43 
Ind.  666,  wherein  the  court  said:  "If 
we  are  right  in  the  conclusion  at 
which  we  have  arrived  that  there  was 
no  legal  incorporation  of  said  com- 
pany, we  think  it  must  follow  that 
there  is  no  ground  for  an  estoppel 
shown.  It  is  not  like  the  case  where  , 
a  par^  has  contracted  with  a  company 
as  a  corporation,  and  is  therefore  es- 
topped to  dispute  its  existence  as  such. 
It  is  not  a  mere  irregularity  in  the  as- 
sessment which  it  is  sought  to  estop 
the  plaintiffs  to  deny,  and  which 
might,  iu  some  cases,  be  a  proper  ap- 
plication of  the  doctrine;  but  it  is 
the  very  existence  of  the  corporation, 
a  fact  which  lies  at  the  foundation  of 
the  proceeding,  and  without  the  ex- 
istence of  which  everything  based 
thereon  must  be  invalid." 

So,  where  the  final  order  of  the  court 
for  the  organization  of  a  drainage  dis- 
trict la  void,  a  landowner  who  takes 
no  part  in  the  proceedings  except  on 
the  hearing  of  the  matter  of  the  as- 
sessment of  benefits  and  damages,  ap- 
pearing specifically  and  limiting  his 
appearance  to  that  of  questioning  the 
jurisdiction  of  the  court  to  proceed 
further  in  the  cause,  waives  none  of 
his  rights  in  the  premises  and  does 
not  reinvest  the  court  with  jurisdic- 
tion. People  ex  rel.  Williams  v.  Darat 
(1914)  266  111.  364.  106  N.  E.  936. 

A  property  owner,  by  participating 
in  the  organization  of  a  drainage  dis- 
trict, is  estopped  from. objecting  to  the 
incorporation  of  two  district  water- 
sheds in  the  same  district.  White  v. 
Papillion  Drainage  Dist.  (1914)  96 
Neb.  241,  147  N.  W.  218. 

A  member  of  a  drainage  association, 
by  acting  as  such,  is  estopped  to  al- 
lege that  there  was  no  complete  survey 
of  the  line  of  work  to  be  made,  nor 
an  estimate  of  costs,  nor  a  proper  de- 
scription  and   specification   of*  the 


Digitized  by 


862 


AMERICAN  LAW  REPORTS,  ANNOTATED.  [9  A.LJt. 


drains.  Liberty  Twp.  Draining:  Aaso. 
V.  Brumback  (1879)  68  Ind.  93,  where- 
in the  court  said:  "The  distinction 
between  restricting  a  defense  against 
n  corporation  by  one  of  its  members, 
who  has  constructive,  if  not  actual, 
notice  of  its  proceedings,  and  is  bound 
by  its  corporate  acts,  and  who  has  ^be- 
fore had  his  right  of  appeal,  and  not 
taken  it,  and  restricting  a  defense  by 
a  person  who  is  not  a  member  of  the 
corporation,  and  therefore  not  bound 
by  its  acta,  and  has  before  had  no 
right  of  appeal,  is  the  distinguishing 
difference  between  the  case,  cited  and 
the  one  we  are  deciding,  and  seems 
to  us  to  be  plain.'* 

Where  a  property  owner  makes  an 
agre^nent  with  drainage  commission- 
ers by  which  he  releases  the  right  of 
way  over  his  lands  for  the  construc- 
tion of  ditches  for  a  stated  sum,  he 
is  estopped  from  objecting  thereafter 
that  the  right  of  way  was  not  secured 
by  an  order  of  the  court.  Morgan 
Creek  Drainage  Dist.  v.  Hawley  (1909) 
240  III.  123,  88  N.  £.  465. 

An  objection  that  drainage  commis- 
sioners did  not  pay  for  and  acquire 
title  to  the  lands  on  which  a  drain  was 
constructed,  in  accordance  with  the 
statute  which  required  lands  taken  for 
the  construction  to  be  paid  for  before 
the  commencement  of  the  work,  can- 
not be  raised,  where  they  entered  on 
the  lands  and  constructed  the  drain  by 
the  license  of  the  owners,  who  thereby 
waived  the  provisions  of  the  statute. 
Olmstead  v.  Dennis  (1879)  77  N.  Y. 
378,  wherein  the  court  said:  "The 
provision  that  the  land  should  be  paid 
for  before  the  commencement  of  the 
work  yfAs  for  the  benefit  of  the  own- 
ers, and  they  could  waive  it." 

Objections  based  on  the  fact  that  a 
jury  was  called  to  condemn  land  and 
assess  the  cost, of  drainage  proceed- 
ings over  land  not  released,  which, 
however,  was  not  included  in  the  dis- 
trict, cannot  be  raised  by  one  who  con- 
sented to  the  proceedings  and  prom- 
ised to  do  part  of  the  work,  especially 
where  his  land  received  the  benefit, 
Mabee  v.  Miner  (1881)  45  Mich.  568, 
8  N.  W.  678,  wherein  the  court  said: 
*The  return  of  the  commissioner  shows 
that  the  said  'Mabee  was  present  when 


I  apportioned  the  construction  of  sud 
drain,  and  expressed  his  entire  satis- 
faction at  the  part  apportioned  to  him, 
and  promised  that  he  would  construct 
his  part  as  soon  as  anyone  else,  and 
then  and  there  tried  to  let  out  a  job 
for  the  same.'  A  party  thus  consent- 
ing should  not,  after  the  ditch  has 
been  constructed  in  part  and  his  lands 
benefited  thereby,  as  the  return  shows 
to  be  the  fact,  come  into  court  and  be 
heard  to  complain." 

Where  it  appears  that  a  property 
holder  had  actual  notice  of  drainage 
proceedings  and  took  an  active  part 
before  and  at  the  time  the  jury  was 
struck  for  taking  the  land  and  assess- 
ing the  costs,  he  is  estopped  from  ob- 
jecting to  the  sul!iciency  of  the  notice 
and  the  filing  of  proof  thereof.  Dun- 
ning v.  Township  Drain  Gomr.  (1880) 
44  Mich.  518,  7  N.  W.  239. 

A  property  owner  who  signed  the 
petition  for  the  oi^anization  of  a 
drainage  district  was  appointed  one 
of  the  board  of  commissioners,  and 
took  active  part  in  the  proceedings 
until  the  district  was  completely  or- 
ganized and  the  assessment  confirmed, 
is  thereby  estopped  from  objecting  to 
the  sofBciency  of  the  notice  of  con- 
firmation. This  estoppel  extends  also 
to  his  grantee,  if  the  latter  bought  the 
land  with  notice  of  the  facts  out  of 
which  the  estoppel  grew.  People  ex 
rel.  James  v.  Seaman  (1909)  239  III. 
611,  88  N.  E.  212,  wherein  the  court 
said:  "It  is  only  objections  which  go 
to  the  jurisdiction  of  the  court  that 
can  be  urged  against  an  application 
for  judgment.  ...  It  was  the  duty 
of  the  commissioners  to  see  that  prop- 
er notice  was  given,  and  that  the  pre- 
liminary steps  required  by  the  statute 
were  taken,  before  they  called  upon 
the  court  to  enter  a  judgment  of  con- 
firmation. Whatever  may  have  been 
the  omission  in  this  regard,  we  are  of 
the  opinion  that  Marks  is  now  estopped 
to  urge  that  there  was  a  want  of  juris- 
diction in  the  court  to  enter  judgment 
of  confirmation;  that  he,  having  par- 
ticipated in  all  of  the  preliminary  steps 
taken,  including  assessment  of  the 
benefits  against  his  land,  could  not 
afterwards  raise  the  objection  eitiier 
that  the  court  or  the  drainage  com- 
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missioners  were  without  jurisdiction 
in  the  premises." 

So,  a  nonresident  property  owner, 
faavinsr  actual  notice  of  the  proceed- 
ings for  cleaning  out,  enlargring,  and 
extending  a  ditch,  having  waived  any 
objections  thereto  if  the  drain  commis- 
sioner followed  the  old  drain  on  his 
land,  which  he  did,  and  the  statutory 
notice  of  the  letting  of  the  contract, 
assessment  district,  etc.,  having  been 
given,  cannot  resist  the  sale  of  his 
lands  for  the  nonpayment  of  the  as- 
sessment, on  the  ground  that  the  fail- 
ure of  the  drain  commissioner  to  file 
the  papers  deprived  bim  of  hla  remedy. 
Auditor  Gen.  v.  Crane  (1908)  152 
Mich.  94,  115  N.  W.  1041. 

In  the  same  jurisdiction  it  has  been 
held  that  where  the  commissioner  gave 
no  notice  of  the  time  and  place  of  let- 
ting contracts  for  the  construction  of 
a  drain,  nor  notice  of  the  time  when 
the  assessment  of  benefits  would  be 
made  or  be  subject  to  review  by  the 
parties  interested,  a  property  owner 
was  not  estopped  from  objecting  on 
these  grounds  because,  he  signed  the 
petition  for  the  improvement,  released 
a  right  of  way,  and  was  active  in  the 
proceedings  for  laying  out,  establish- 
ing, and  constructing  the  drain.  Cook 
V.  Covert  (1888)  71  Mich.  249,  39  N. 
W.  47,  where  the  court  said:  "These 
notices  were  essential,  and  should  not 
have  been  omitted,  unless  ei^ressly 
waived;  and  the  record  does  not  show 
any  such  waiver.  It  appears,  upon 
an  inspection  of  the  record,  that  no 
notice  was  ever  given  that  the  assess- 
ment of  benefits  would  be  subject  to 
review  at  any  time  or  place;  and  it 
further  appears  the  assessments  ac- 
tually made  were  never  noticed  for 
review  by  those  interested,  and  in  fact 
were  not  made  until  about  two  or  three 
months  after  the  contracts  for  the  con- 
struction of  the  drain  were  let,  and 
then  without  the  knowledge  of  either 
of  the  complainants." 

An  objection  that  one  of  the  jurors 
was  not  a  freeholder  is  waived  where 
the  property  owner  is  present  when 
the  jurors  are  chosen,  and  takes  no 
exception,  but,  on  the  contrary,  aids 
in  striking  the  panel  and  declares  him- 


self satisfied  with  it  Clark  v.  Teller 
(188S)  50  Mich.  618,  16  N.  W.  167. 

In  GilleU  v.  McLaughlin  (1888)  69 
Mich.  547,  37  N.  W.  551,  an  objection 
that  there  was  a  second  letting  of  con- 
tracts for  the  construction  of  a  drain, 
and  no  notice  was  published  or  posted 
of  sucJi  second  letting,  as  required  by 
statute,  was  held  to  have  been  waived. 
It  appeared  that  the  property  owner 
was  present,  and  bid  for  the  construc- 
tion of  two  sections  of  said  drain,  and 
they  were  struck  off  to  him.  Although 
he  allowed  another  to  do  the  work,  he 
gave  the  required  bond  for  its  faith- 
ful performance.  At  this  time  he 
made  no  objection  to  any  of  these  pro- 
ceedings of  the  drain  commissioner, 
nor  even  to  those  on  the  part  of  the 
township  board;  and  never  made  any 
objection  of  any  kind  to  anyone  until 
the  tax  roll  containing  the  tax  com- 
plained of  was  placed  in  the  hands  of 
tiie  treasurer  for  collection,  and  then 
not  until  after  all  other  owners  had 
paid  their  assessments. 

Where  a  property  owner  appealed 
from  the  order  of  the  commissioners, 
but  later  abandoned  the  appeal,  his 
successor  in  title,  acquiescing  in  the 
abandonment  and  being  active  in  the 
construction  of  the  ditch,  is  estopped 
to  object  to  the  sufficiency  of  the  bond. 
Lee  V.  Clark  Implement  Co.  (1913)  31 
S.  D.  581,  141  N.  W.  986,  wherein  the 
court  said:  "We  think  the  finding  of 
the  trial  court  on  the  matter  of  es- 
toppel pleaded  in  the  answer  is  con- 
clusive against  plaintiffs'  alleged  cause 
of  action.  Finding  No.  11  is  as  fol- 
lows :  *.  .  .  Thereafter  these  plain- 
tiffs Lee  became  the  owners  of  said 
land,  but  never  continued!  but  aban- 
doned, said  appeal;  that  said  plain- 
tiffs were  cognizant  of  each  and  all  of 
the  acts  performed  toward  the  estab- 
lishment of  said  ditch,  subsequent  to 
the  making  of  said  order  described  in 
said  paragraph  4  hereof;  that  they 
acquiesced  therein  with  full  knowl- 
edge thereof;  that  they  encouraged  the 
construction  thereof,  and  were  par- 
ties thereto;  they  urged  upon  said 
board  of  county  commissioners  the 
speedy  construction  of  said  ditch,  and 
made  no  objection  thereto;  that  they 
knew  the  land  herein  described  and 
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owned  by  than  would  be  benefited  by 
and  assessed  for  snch  construction, 
and  they  purchased  the  same  after 
the  assessment  of  the  proportion  of 
benefits  thereto  had  been  made,  and 
with  full  knowledge  thereof;  that  at 
the  time  of  said  purchase  they  agreed 
to  pay  all  assessments  that  were  or 
zniffht  be  levied  against  said  land  on 
account  of  said  construction  of  said 
ditch,  and  while  the  said  appeal  was 
pending  and  undetermined;  they  ap- 
peared generally  before  the  said  board 
of  county  commissioners  at  the  meet- 
ing at  which  the  final  assessment  for 
the  construction  of  said  ditch  was  laid, 
and  at  the  meeting  at  which  said  cer- 
tificates were  ordered  and  were  is- 
sued, and  participated  in  said  meet- 
ing ;  that  at  frequent  other  times  when 
said  board  was  in  session,  considering 
matters  relating  to  said  ditch,  said 
plaintiffs  were  present  and  partici- 
pated in  said  meetings;  that  they  had 
full  knowledge  that  said  ditch  was 
being  constructed,  and  of  its  construc- 
tion, completion,  and  acceptance/  It 
would  be  difficult  to  conceive  of  a  case 
which  would  more  justly  and  equitably 
require  the  application  of  the  doctrine 
of  estoppel  than  does  this  case,  upon 
the  facts  recited  in  this  finding.  We 
think  the  trial  court  was  clearly  right 
in  holding  plaintiffs  estopped  from  at- 
tempting to  take  advantage  of  the  ir- 
regularities in  the  proceedings  of  the 
commissioners  alleged  in  the  com- 
plaint Appellants'  real  contention 
upon  the  merits  appears  to  be  that  the 
irregularities  complained  of  were  such 
as  to  deprive  the  commissioners  of  all 
jurisdiction  to  establish  the  drainage 
ditch  and  to  issue  the  assessment  cer- 
tificates. Even  if  it  were  so  held  as 
matter  of  law,  which  we  do  not  hold, 
the  want  of  jurisdiction  would  not  be 
more  complete  than  would  similar  pro- 
ceedings under  an  unconstitutional 
law."  See  to  the  same  effect.  Smith  v. 
Fence  (1914)  88  S.  D.  516,  146  N.  W. 
709. 

A  property  owner  who  knows  of  all 
the  proceedings  for  the  relocation  of 
a  ditch,  and  who  takes  a  contract  to 
dig  part  of  it,  cannot  maintain  a  writ 
of  certiorari  to  review  the  proceedings, 
on  the  ground  of  the  absence  of  an 


adequate  record  of  the  proceeding. 
People  ex  rel.  Roediger  v.  Drain  Comr. 
(1879)  40  Uicli.  746. 

5.  Performantse  of  loorfc. 

Where  a  landowner  agreed  that  he 
would  offer  no  objections  to  the  con- 
struction of  a  public  ditch,  if  per- 
mitted to  do  the  work  of  constructing 
the  same  on  his  own  land,  it  has  been 
held  that  he  was  not  estopped  from 
enjoining  the  construction  of  the  ditch 
on  the  ground  that  the  engineer  aban- 
doned nearly  a  mile  of  the  ditch,  as 
petitioned  for,  and  established  the  ter- 
minus on  the  private  land  of  complain- 
ant without  providing  an  outlet.  Jur- 
ries  V.  Virgens  (1908)  104  Minn.  71, 
116  N.  W.  109,  wherein  the  court  said: 
"Assuming  that  appellant  knew  the 
county  board  had  fixed  the  north  ter- 
minus of  tile  ditch  at  the  place  stated, 
it  does  not  follow  that  he  was  pre- 
vented from  appealing  to  a  court  of 
equity  to  enjoin  the  maintenance  of 
the  ditch,  when  subsequent  events 
proved  that  it  was  so  improperly  con- 
structed as  to  cause  great  damage  to 
his  land.  Appellant,  as  well  as  the 
other  interested  parties,  no  dou  bt  as- 
sumed that  the  outlet  was  sufl&cient; 
but  the  responsibility  of  laying  out 
and  constructing  the  ditch  according 
to  law  did  not  rest  upon  appellant. 
The  public  ditch  was  not  begun  by  the 
contractors  until  nearly  two  years  aft- 
er appellant  had  constructed  his  own 
ditch.  Conceding  that  the  engineer 
was  led  to  believe  that  appellant  would 
construct  a  proper  outlet,  and  would 
maintain  it  and  his  own  ditch  in  the 
future,  such  contract  was  invalid.  The 
statute  does  not  authorize  any  such 
proceedings.  The  elements  of  estoppel 
are  lacking  in  this  case,  and  injunc- 
tion was  the  proper  remedy.*' 

Where  a  proper^  holder  is  present 
at  the  hearing  before  tiie  board  of 
supervisors  on  a  drainage  petition  and 
admits  that  the  schedule  submitted, 
giving  a  list  of  the  lands  of  the  pro- 
posed district,  with  the  names  of  the 
owners,  is  true,  he  is  precluded  from 
alleging,  in  an  action  to  enforce  col- 
lection of  the  assessment,  that  there 
are  unsold  state  lands  witiiin  the  dis- 
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trict  which  were  not  taxed.  Reclama- 
tion Dist.  T.  Haffar  (1884)  66  Cal.  54, 
4  Pac.  945. 

So,  a  landowner  in  a  drainage  dis- 
trict, having  recognized  the  validity 
of  an  assessment,  and  consented  to  a 
compromise  of  differences  between  the 
landowners  and  bondholders  of  the 
district,  whereby  the  latter  gave  up 
substantial  rights,  is  estopped  from 
disputing  the  validity  of  such  assess- 
ment. People  V.  Weber  (1896)  164  111, 
412,  45  N.  E.  723. 

Similarly,  if  landowners  in  a  farm 
drainage  district,  with  knowledge  of 
1h«  amount  of  the  assessment  against 
their  lands,  petition  the  commission- 
■ers  to  divide  the  assessment  into  in- 
stalments and  issue  bonds  therefor, 
thereby  inviting  investors  to  purchase 
the  bonds,  the  landowners  are  estopped 
to  urge  that  the  assessment  exceeds 
the  benefits  from  the  improvement. 
People  ex  rel.  Dorkis  v.  Le  Teupt 
(reported  herewith)  ante,  885. 

Bat  a  property  owner  who  Is  also 
a  commissioner  is  not,  by  reason  of  his 
official  participation,  thereby  estopped 
from  contesting  the  validity  of  an  as- 
sessment, on  the  ground  that  the  coun- 
ty court  had  not  jurisdiction  to  order  a 
reclassification,  when  it  appears  he 
objected  to  the  levy  of  two  assess- 
ments and  refused  to  sign  th«  special 
tax  list,  and  whatever  action  was  taken 
being  by  the  other  two  commissioners 
who  formed  the  majority  of  the  drain- 
age board.  People  ex  rel.  Heikes  v. 
Jonkman  (1914)  266  IlL  229,  107  N. 
£.  169.  The  court  said:  "Had  he 
been  a  party  to  the  making  of  the  aa- 
sessments  a  different  question  might 
arise,  but  whatever  was  done  in  the 
matter  was  done  by  a  majority  of  the 
drainage  board,  without  his  consent 
and  against  his  objection,  and  it  can- 
not be  said  that  he  Is  estopped,  or  has 
done  anything  by  which  he  would  be 
estopped,  from  questioning  the  valid- 
ity of  such  assessments." 

A  property  owner,  who,  more  than 
fifteen  years  before,  had  helped  con- 
stmct  a  ditch  at  the  original  depth, 
is  not  thereby  estopped  from  object- 
ing to  the  deepening  of  the  ditch,  by 
reason  of  which  the  water  overflowed 
on  his  land.   Elliott  t.  Carter  (ld05) 


140  Midi.  803,  103  N.  W.  600.  wherein 
the  court  said:  "The  claim  of  estop- 
pel rests  upon  the  evidence  that  com- 
plainants and  their  grantors  had 
worked  in  the  construction  of  this 
ditch.  The  record  does  not  show  that 
they,  by  any  acts  of  conduct,  consented 
that  this  ditch  should  be  dug  to  the 
depth  now  claimed  by  the  defendant. 
Neither  does  it  justify  the  conclusion 
that  they  consented  to  and  acquiesced 
in  the  depth  now  claimed,  and  in  the 
tile  as  now  proposed  to  be  put  in  the 
sluiceway." 

So,  where  a  proposed  watercourse 
along  a  public  highway  will  injurious- 
ly affect  the  land  of  an  abutting  own- 
er, he  is  not  estopped  from  contesting 
the  validity  of  the  proceedings  on  the 
ground  that  it  is  not  a  highway  drain, 
but  in  reality  for  the  benefit  of  other 
property,  because  the  contract  for  its 
construction  was  awarded  to  him  at 
public  bidding,  his  explanation  being 
that  he  wished  to  control  and  keep 
the  work  in  abeyance  until  he  could 
have  time  to  file  his  bill,  and  that  he 
resorted  to  a  bidding  to  guard  his 
rights  and  secure  a  short  delay.  Con- 
rad V.  Smith  (1875)  32  Mich.  429. 

IV.  Estoppel  by  failure  to  resort  to  legal 
mnedir* 

a.  Failure  to  objectt 
1.  O0neraUi/, 
In  the  statutes  regulating  drainage 
proceedings  provision  is  ordinarily 
made  for  the  filing  of  a  remonstrance 
at  one  or  more  stages  of  the  proceed- 
ing by  any  property  owner  deeming 
himself  aggrieved,  or  for  one  or  more 
hearings,  on  notice,  at  which  objec- 
tions to  the  proceedings  may  be  made. 
While  a  few  cases  except  from  the  rule 
fundamental  or  jurisdictional  defects, 
the  general  rule  seems  to  be  that  a 
property  owner  who  does  not  object  to 
drainage  proceedings  in  the  proceed- 
ing itself,  at  the  time  and  in  the  man- 
ner provided  by  law,  is  estopped  to 
urge  in  opposition  to  the  assessment 
for  the  improvement  any  matter  which 
could  have  been  raised  in  the  course  of 
the  proceeding.  See  the  cases  cited 
in  the  following  subdivisions,  wherein 
the  application  of  the  rule  to  particu- 
lar defects  is  considered. 
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The  cases  applying  this  rule  with 
particular  reference  to  the  failure  to 
object  within  the  prescribed  time  are 
discussed  infra,  subd.  c,  "Failure  to 
pursae  remedy  within  time  prescribed 
by  statute." 

9.  Sufficiency  of  petition. 

Objections  to  a  drainage  petition, 
in  order  to  be  available,  must  be  made 
before  the  order  o^  'judgment  of  the 
court  confirming  and  establishing  the 
assessment,  and  cannot  be  raised  in  an 
action  for  the  collection  of  the  assess- 
ment. State  ex  rel.  Mayfield  v.  Myers 
(1886)  lOOfnd.487. 

So,  an  objection  to  a  petition  that 
it  is  insufficient  to  authorize  the  es- 
tablishment of  a  ditch  comes  too  late, 
after  the  filing  of  the  report  of  the 
commissioners  and  the  entry  of  judg- 
ment by  the  court,  though  this  judg- 
njent  is  subsequently  vacated  and  the 
petition  again  referred  to  the  commis- 
sioner. Updegraff  t.  Palmer  (1886) 
107  Ind.  181,  6  N.  E.  353,  wherein  the 
court  said:  "It  is  clear  that  the  ob- 
jection  would  be  unavailing,  coming 
as  late  as  it  did,  even  if  the  record  did 
not  show  a  filing,  as  the  statute  de- 
clares that  'such  judgment  shall  be 
conclusive  that  all  prior  proceedings 
were  regular  and  according  to  law.* 
This  provision  has  often  been  i^tplied 
to  cases  similar  to  the  present.  .  .  . 
The  fact  that  the  report  of  the  com- 
missioners is  invalid,  or  that  the  or- 
ders of  the  court  based  thereon  are  er- 
roneous, will  not  supply  grounds  for 
dismissing  the  petition."  See  to  same 
effect.  Blake  v.  Quivey  (1888)  113  Ind. 
124, 14N.E.  916. 

It  has  likewise  been  held  that  an  ob- 
jection that  the  bond  filed  by  the  peti- 
tioners for  a  ditch  was  not  signed  by 
sureties  other  than  the  petitioners 
thranselves  is  waived,  when  not  made 
before  the  board  of  supervisors.  Re 
C.  G.  Hay  Drainage  Dist  (1910)  146 
Iowa,  280,  125  N.  W.  225. 

In  holding  that  property  owners  who 
fail  to  avail  themselves  of  the  remedy 
provided  by  statute  are  estopped  to 
deny  the  validity  of  an  assessment  on 
the  ground  that  the  petition  was  not 
signed  by  the  required  number  of  per- 
sons liable  to  an  assessment  for  bene- 
fits, and  therefore  that  the  drain  com- 


missioners had  no  jurisdiction,  the 
court,  in  Clarence  Twp.  v.  Dickinson 
(1908)  151  Mich.  270,  116  N.  W.  57, 
said:    "Section  4S46,  2  Comp.  Laws, 
authorizes  a  review  of  the  proceedings 
for  establishing  a  drain  by  writ  of 
certiorari.   Ten  days  after  the  order 
of  final  determination  is  filed  with  the 
county  clerk  is  given  for  the  issuance 
of  this  writ,  and  it  is  distinctly  pro- 
vided:   If  no  certiorari  be  brought 
within  the  time  herein  prescribed,  the 
drain  shall  be  deemed  to  have  been 
legally  established,  and  Its  legality 
shall  not  thereafter  be  questioned  in 
any  suit  at  law  or  equity/  Complain- 
ants are  seeking  to  do  what  this  law 
in  express  terms  prohibits.  They  can- 
not succeed  if  the  law  is  constitution- 
al.  Complainants'  claim  of  a  rigKt 
disregard  the  law  is  an  assertion  o£  Vt& 
unconstitutionality.  Is  the  law  uncon- 
stitutional?   I  have  no  doubt  c&sea 
may  arise  to  which  this  law  can  lrxa."ve 
no  constitutional  application.  Sixcto-  » 
case  will  be  presented  if  the  pr»<=«^^* 
ings  before  the  drain  commissi o^®*^ 
violate  constitutional  rights.  Th&  fact 
that  such  cases  mi^  arise  is  no  t^^^^V^ 
for  declaring  the  law  unconstitutS.****^  " 
It  is  to  be  presumed  that  the  le^sri^**" 
ture  intended  to  enact  a  constitufci*^*^^ 
law,  and  not  an  unconstitutional! 
(Cooley.  Const  Urn.  7th  ed.  p.  ^^^^L 
and  it  should  be  construed  in  a&  — 
ance  with  this  intent   The  lan^*^"^* 
of  the  statute  indicates  that  the  X 
lature  intended  to  go  to  the  linr»- 
its  authority,  but  it  is  also  to  b^ 
eumed  that  it  did  not  intend  to  ^^^'^-^ 
those  limits.  Within  the  limits  o^ 
authority,  then,  the  statute  has  a^^ 
stitutional  application.   Auditor  v 
eral  v.  Bolt  (1907)  147  Mich.  288, «-  *  » 
W.  74;  Crandall  v.  McElheny  (190^  ^  ^_ 
Mich.  191, 109  N.  W.  261 ;  Grande 
v.  McCormick  (1907)  160  Mich,  "^^i 
114  N.  W.  80.  The  question,  them.  *  ^ra- 
the only  question,  for  our  consl  *^  ^jj. 
tion,  isthis:  Can  the  statute  hav^  ^^et 
stitutional  application  to  this  *^^^5.ng 
The  only  reason  advanced  for  s^-^^  j^y 
that  it  cannot  is  this,  viz.,  that  ^^"—-^111 
can  afford  relief  whenever  the  ^^■^ 
commissioner  lacks  jurisdictiom--  ^^n- 
18  apparent  from  the  foregoing  ^^^^$ch. 
$ng  that  the  lack  of  jurisdiction  v*^*^ 
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will  warrant  relief  in  equity  must 
arise  from  a  violation  of  the  Consti- 
tution. The  objection  to  the  jurisdic- 
tion in  auch  cases  must  be  a  valid  con- 
stitutional objection.  Such  objection 
could  be  urged  if  no  notice  or  oppor- 
tunity of  hearing  was  fiiven  to  one 
whose  property  was  to  be  taken  for 
the  construction  of  the  drain,  for  he 
has  a  constitutional  right  to  such  no- 
tice, and  if  that  right  is  disregarded, 
the  proceedings  are,  as  to  him,  a 
nullity.  If,  on  the  other  hand,  the 
objections  to  the  jurisdiction  are  not 
of  a  constitutional  character,  it  is  ob- 
vious that  the  legislature  has  a  right 
to  say  how  they  shall  be  raised,  or,  in 
its  wisdom,  deprive  one  altogether  of 
the  privilege  of  raising  them.  The 
jurisdictional  objection  raised  by  com- 
plainant is  not  of  a  constitutional 
character.  The  Constitution  does  not 
require  the  petition  to  be.  signed  by 
five  property  owners  liable  to  assess- 
ments for  benefits.  That  requirement 
is  purely  statutory.  The  legislature 
miKht  have  dispensed  with  it  alto- 
gether. It  therefore  possessed  ample 
constitutional  authority  to  declare  how 
objections  to  its  nonobservance  should 
be  made.  It  had  authority  to  declare 
that  objections  not  so  raised  should 
be  disregarded.  It  exercised  that  au- 
thority by  the  statute  under  consid- 
eration. That  statute  is  therefore  con- 
stitutional in  its  application  to  this 
case,  and  it  prevents  complainants' 
maintaining  this  suit." 

In  New  Mexico,  a  statute  provided 
as  follows:  "On  the  day  fixed  for 
hearing  on  such  petition  all  parties 
owning  lands,  or  any  interests  or  ease- 
ments in  land,  within  said  proposed 
disbrict,  or  who  would  be  affected 
thereby,  may  appear  and  contest:  (1) 
The  sufficiency  of  the  petition.  (2) 
The  sufficiency  of  the  signers  of  the 
petition.  (S)  The  sufficiency  of  the 
notice.  (4)  The  constitutionality  of 
the  law,  and  (5)  the  jurisdiction  of 
the  court"  In  the  case  of  Re  Dexter- 
Greenfield  Drainage  Dist.  (1915)  21 
N.  M.  286,  154  Pac.  382,  it  was  held 
that  a  property  owner  who  petitioned 
for  the  establishment  of  a  drainage 
district  and  appeared  at  the  hearing 
without  raising  any  objection  is  es- 


topped from  questioning  the  validity 
of  the  proceedings  on  the  ground  that 
the  petition  was  not  signed  by  a  ma- 
jority of  the  landowners,  as  required 
by  law.  The  court  said:  "The  appel- 
lant in  this  case  undertook  to  raise  the 
question  of  the  sufficiency  of  the  peti- 
tion at  a  time  long  after  the  time  pro- 
vided for  by  the  statute.  The  act  pro- 
vides a  full  and  fair  opportunity  for 
all  interested  parties  to  appear  and 
raise  the  very  question  which  the  ap- 
pellant undertook  to  raise  at  another 
and  later  time.  Undoubtedly,  from  a 
practical  standpoint,  it  was  the  inten- 
tion of  the  legislature  to  have  these 
questions  determined  before  the  ex- 
penditure of  large  sums  of  money  in 
the  making  of  the  survey  and  prepara- 
tion of  the  plans,  profiles,  and  specifi- 
cations. .  .  .  We  are  of  the  opinion 
that  the  orders  of  the  court  entered  in 
this  proceeding,  finding  at  the  conclu- 
sion of  the  hearing  provided  by  law 
for  that  purpose  that  the  petition  was 
sufficiently  signed,  as  above  indicated, 
were  a  final  adjudication  of  that  ques- 
tion, and  that  the  same  could  not  be 
attacked  in  any  method  whatever,  ex- 
cept as  provided  by  the  statute,,  to 
wit,  by  appealing  from  the  order  sus- 
taining the  petition  within  thirty  days 
from  the  entry  thereof;  and  that  any 
other  method  of  attack,  whether  in 
the  same  proceeding,  or  in  any  other 
proceeding,  constitutes  a  collateral  at- 
tack, and  is  unavailable." 

3.  Conformity  of  pi'oeeetlings  to  Salute, 
(a)  EftaMiiihnteiU  of  dtsMct  generalty. 

The  fact  that  a  drainage  district 
was  incorporated  under  the  name  of 
the  "Big  Lake  Drainage  District,"  in- 
stead of  under  the  name  of  the  "Big 
Lake  Drainage  District  of  Missouri," 
43  proposed  in  the  articles  filed,  is  of 
no  consequence  after  the  incorpora- 
tion. Re  Big  Lake  Drainage  Dist. 
(1915)  265  Mo,  450,  178  S.  W.  110, 
wherein  the  court  said:  "If  the  land- 
owners desired  to  object  to  such  an 
inconsequential  difference  they  should 
have  done  so  when  the  decree  was  en- 
tered. Otherwise,  the  matter  was 
waived." 

So,  where  a  drainage  district  is 
formed  and  the  assessment  for  dam- 
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ages  made  and  approved  without  ob- 
jection at  any  stage  of  the  proceed- 
ings, a  property  owner  is  estopped 
from  objecting  that  the  action  of  the 
commissioners  in  creating  the  district 
is  void  for  the  reason  that  it  embraces 
two  watersheds.  Wilkinson  v.  Gaines 
(1910)  96  Misa.  688,  61  So.  718. 

Likewise,  after  a  ditch  is  conatruci* 
ed  and  suit  is  brought  for  the  collec- 
tion of  benefits  against  the  property, 
the  owners  are  estopped  from  ques- 
tioning the  jurisdiction  of  the  court 
in  the  proceedings  for  the  establish- 
ment and  construction  of  the  ditch. 
Stote  ex  rel.  Wilcox  v.  Jackson  (1889) 
118  Ind.  653,  21  N.  E.  321,  wherein  it 
was  contended  that  the  court  had  no 
jurisdiction  to  order  and  construct  a 
drain,  part  of  it  being  within  the  cor- 
porate limits  of  an  incorporated  city 
or  town,  and  assess  city  or  town  prop- 
erty for  the  construction  of  the  same, 
and  that  the  proceedings  of  the  circuit 
court  in  approving  the  assessments 
and  establishing  and  ordering  the  con- 
struction of  the  drain  were  void.  It 
was  held  that  persons  who  did  not  ap- 
pear to  oppose  the  petition  for  the 
establishment  of  the  ditch  coold  not 
object  to  the  assessment. 

Similarly,  the  authority  of  drainage 
commissioners  to  act  in  the  matter  of 
opening  the  ditch  cannot  be  attacked 
for  the  first  time  on  motion  for  a  new 
trial,  after  a  decree  establishing  the 
ditch  and  laying  assessment  for  bene- 
fits, but  should  be  objected  to  when 
their  report  is  presented,  (roodwine 
V.  Leak  (1891)  127  Ind.  669,  27  N.  E. 
161. 

A  landowner  who  failed  to  object 
at  the  preliminary  hearing  on  a  peti- 
tion for  the  construction  of  a  drainage 
ditch  may  nevertheless  assert,  at  the 
hearing  on  the  report  of  the  viewers, 
that  the  proposed  ditch  lacks  public 
utility,  and  is  entitled  to  introduce  evi- 
dence on  that  question,  though  a  find- 
ing of  utility  was  made  at  the  prelimi- 
nary hearing.  Heinz  v.  Buckham 
(1908)  104  Minn.  389,  116  N.  W.  736. 
The  court  after  reviewing  the  perti- 
nent statutes,  said:  "It  is  evident 
from  these  sections,  and  it  is  necessi- 
tated by  other  sections  to  which  it  is 
unnecessary  here  to  refer,  that  in  a 


class  of  cases  in  which  th«  eonrt  ap- 
points a  surveyor  and  viewers,  the  first 
hearing  is  merely  preliminary,  and 
determines  principally  that  the  court 
is  justified  in  proceeding  further;  that 
the  second  hearing  reviews  and  -  con- 
siders the  merits  of  the  entire  matter 
upon  a  hearing  of  the  reports  of  the 
oflScials  and  of  the  objections  present- 
ed, and  finally  establishes  the  ditch. 
The  ditch  law  follows  the  analogy  of 
the  preliminary  hearing  on  the  reso- 
lution of  a  city  council  initiating  a 
local  improvement,  and  the  final  hear- 
ing after  the  report  of  the  board  or 
body  authorized  to  investigate  and  re- 
port the  details  of  the  proposed  im- 
provement. ...  It  follows  that  the 
petitioners,  by  appearing  at  the  first 
hearing  and  not  objecting,  and  by  ap- 
pearing at  the  second  hearing  and  de- 
manding more  damages  than  were 
awarded  by  the  viewers,  and  demand- 
ing a  jury  trial,  did  not  assume  a  po- 
sition directly  contrary  to  their  asser- 
tion of  the  impropriety  of  establish- 
ing the  ditch.  They  had  a  right  to  be 
beard  on  the  public  utility  of  the 
ditch,  as  well  as  upon  their  damages. 
No  question  is  raised  as  to  the  sufiS- 
ciency  of  the  notice  by  which  they 
were  brought  into  court  at  the  second 
hearing.  On  the  contrary,  they  ap- 
peared generally,  admitted  jurisdic- 
tion in  that  sense,  and  defended.  The 
real  basis  of  the  objection  was  that 
the  court  had  no  jurisdiction  on  the 
preliminary  hearing,  to  establish  the 
ditch  finally,  and  that  the  court  erred 
in  refusing  to  entertain  and  hear  their 
objections  at  the  second  hearing,  and 
in  excluding  all  evidence  in  support 
thereof.  This  position  taken  by  the 
relators  must  be  sustained.  It  follows 
that  they  had  a  right  to  avail  them- 
selves of  the  writ  of  certiorari  to  test 
this  question  of  law  upon  the  record 
brought  to  this  court." 

Upon  an  appeal  from  the  assess- 
ments in  a  drainage  proceeding,  the 
plan  adopted  cannot  be  attacked  where 
such  plan  was  presented,  published, 
and  adopted,  without  objection  by  any 
of  the  interested  parties.  Polk  Coun- 
ty V.  McDonald  (1920)  —  Iowa,  176 
N.  W.  817. 
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(h)  <huaifi4MUon  •f  otlMol. 

An  objection  that  appraisers  in  a 
drainage  proceeding  were  not  properly 
appointed  is  in  no  sense  jurisdiction- 
al, and,  when  not  made  before  the 
board  of  supervisors,  is  waived.  Light- 
ner  v.  Greene  County  (1909)  145  Iowa, 
96,  123  N.  W.  749. 

So,  an  objection  to  the  qualification 
of  the  viewers  does  not  go  to  the  juris- 
'  diction  of  the  county  board,  and  If 
such  disqualification  exists,  it  is  an 
irregularity  merely,  which  must  be 
taken  advantage  of  in  the  original  pro- 
ceedings and  cannot  be  raised  for  the 
first  time  as  a  defense  to  an  action  to 
enforce  collection  of  the  assessment. 
Martin  County  v.  Kampert  (1916)  129 
Minn.  161,  161  N.  W.  897,  wherein  the 
court  said:  '^he  board  acts  in  a  ca- 
pacity quasi  judicial.  Its  determina- 
tion, within  the  limits  of  its  jurisdic- 
tion, is  equally  conclusive  with  that 
cf  a  court.  .  .  .  One  not  a  party, 
who  contracts  to  be  bound  by  the  deci- 
sion of  a  court  or  other  tribunal,  is 
bound  by  the  decision  as  effectually  as 
a  party  is  bound,  and  he  can  attack 
the  decision  in  a  collateral  action  only 
in  the  case  in  which  a  party  may  at- 
tack it  collaterally, — ^that  is,  on  the 
ground  of  fraud,  collusion,  or  want  of 
jurisdiction.  There  being  no  claim  of 
fraud  or  collusion,  these  defendants 
can  attack  the  validity  of  the  determi-. 
nation  of  the  county  board  only  on  the 
ground  of  want  of  jurisdiction.  Ir- 
regularities that  do  not  go  to  the  juris- 
diction of  the  board  can  be  urged  only 
in  the  original  proceeding,  either  be- 
fore the  board,  or  before  the  court  on 
appeaL" 

In  like  manner,  where  no  motion  is 
made  before  the  board  of  commission- 
ers to  reject  or  strike  out  the  report 
of  the  viewers,  an  objection  on  the 
ground  that  one  of  the  viewers,  after 
his  appointment,  became  a  surety  on 
the  bond  of  the  petitioner  for  the  pay- 
ment of  costs  and  expenses,  is  waived. 
Steele  v.  Empsom  (1896)  142  Ind.  897, 
41  N.  E.  822,  wherein  the  court  said: 
*^t  is  a  well-settled  rule  that  ques- 
tions not  properly  presented  to  the 
board  of  commissioners,  except  such 
as  go  to  the  jurisdiction  over  the  sub- 


ject-matter, cannot  be  made  for  the 
first  time  in  the  circnit  court" 

Property  owners  who  are  original 
parties  and  in  court  when  a  drain  is 
referred  to  the  commissioners,  and 
raise  no  obj^tion  to  the  qualification 
of  two  of  the  board,  when  they  know 
that  the  successors  of  both  have  quali- 
fied and  entered  on  their  duties  before 
the  time  fixed  for  the  report  on  the 
drain,  are  thereby  estopped  from  ques- 
tioning the  validity  of  the  proceedings 
on  this  ground.  Seybold  v.  Rehwald 
(1911)  177  Ind.  801,  95  N.  E.  235.  The 
court  said:  "During  all  of  this  time 
no  question  was  raised  by  appellants 
of  the  right  of  the  commissioners  to 
do  the  work  they  were  bound  to  know 
they  were  engaged  in.  They  waited 
until  the  work  was  completed, — until, 
presumably,  they  could  determine 
from  the  report  whether  the  nature  of 
the  drain  and  the  amount  of  their  as- 
sessments would  be  satisfactory.  Con- 
ceding that  a  valid  objection  to  the 
.further  acting  of  these  commissioners 
had  arisen,  appellants  waived  it  by 
their  quiescence,  whoi  they  might 
have  presented  the  question  to  the 
court  and  had  it  determined  at  any 
time  after  the  alleged  incompetency 
arose." 

Similarly,  where  the  disqualification 
of  a  commissioner  because  of  inter- 
est in  the  proceedings  is  disclosed  by 
the  record,  and  known  to  the  property 
owners,  an  objection  on  this  ground 
is  waived  if  the  property  holders  make 
no  protest,  but  knowingly  acquiesce 
in  the  appointment  of  viewers  and  in 
the  commissioner's-  subsequent  par- 
ticipation in  the  proceedings  and  final 
judgment.  Carr  v.  Duhme  (1906)  167 
Ind.  76,  78  N.  E.  322,  10  Ann.  Cas.  967, 
where  the  court  said:  "The  board 
should  have  been  given  an  opportunity 
to  correct  its  own  errors  while  the 
matter  was  before  it.  Appellees'  silent 
acquiescence  in  the  action  of  the  board, 
as  shown  by  the  record,  was  a  waiver 
0^  the  disqualification  of  Taylor,  com- 
plained of  for  the  first  time  on  ap- 
peal." 

Se,  one  who  interposes  no  objection 
to  the  qualifications  of  drainage  com- 
missioners as  to  the  regularity  of  their 
appointment,  when  their  r^orts  are 
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presented,  nor  at  any  time  before  the 
tinding*,  cannot  do  so  for  the  first  time 
by  a  motion  for  a  new  trial,  after  judg- 
ment on  the  assessment.  Goodwine  v. 
Leak  (1891)  127  Ind.  669,  27  N.  E.  161. 

Likewise,  whiere  the  order  of  the 
court  to  lay  out  ditches  appointed  five 
instead  of  three  commissioners,  con- 
trary  to  the  provisions  of  the  statute, 
an  objection  to  an  assessment  on  this 
ground  is  waived  if  application  is  not 
made  at  the  proper  time  and  place  for 
correction  of  the  error,  and  cannot  be 
raised  for  the  first  time  after  judg- 
ment. Wood  V.  WllBon  (1869)  4  Houst. 
(DeL)  94. 

And  though  an  assessment  made  by 
a  commissioner  with  a  real  and  sub- 
stantial interest  in  the  proceedings 
constitutes  a  taking  of  property  with- 
out due  process  of  Iaw»  failure  to  ob- 
ject to  such  an  assessment  before  its 
confirmation  by  the  court  waives  the 
objection.  Union  Drainage  Dist,  t. 
Smith  (1908)  233  III.  417,  16  L.R.A. 
(N.S.)  292,  84  N.  E.  376. 

The  fact  that  a  county  judge  is  dis- 
qualified by  interest  from  sitting  in 
drainage  proceedings  does  not  invalid 
date  a  notice  of  the  proceedings,  and 
an  owner  who  has  received  such  no- 
tice is  estopped  from  objecting  be- 
cause he  had  no  opportunity  to  be 
heard  on  the  selection  of  a  special 
judge.  State  ex  rel.  Morrison  t.  Stan- 
ton (1911)  236  Mo.  222,  138  S.  W.  387, 
wherein  the  court  said:  "When  the 
defendant  was  duly  notified  of  the  pro- 
ceeding and  through  his  own  neglect 
failed  to  enter  his  appearance  and  file 
his  answer  or  remonstrance  at  the 
time  he  ought  to  have  filed  same,  he' 
cannot  be  heard  to  complain  that  he 
was  not  given  an  opportunity  to  agree 
with  the  plaintiffs  upon  a  competent 
lawyer  to  sit  as  a  special  judge  and 
try  the  cause,  before  the  regular  judge 
ordered  the  election  of  a  special 
judge." 

Similarly,  In  Brown  v.  Powers 
(1914)  182  Ind.  146,  104  N.  E.  867,  Jt 
appeared  that  several  remonstrances 
were  filed,  and  by  agreement  one  was 
heard  and  resulted  in  the  appointment 
of  a  special  judge.  It  was  held  that, 
by  failing  to  make  any  objection  to 
his   appointment,   the   parties  had 


waived  the  right  to  a  consideration  of 
any  question  relating  to  the  validity 
of  the  appointment. 

But  a  property  owner  is  not  estopped 
from  objecting  to  the  qualifications 
of  a  commisaioner  on  the  ground  of 
interest,  because  he  did  not  raise  the 
question  at  the  time  of  appointment, 
but  waited  until  the  report  of  the  com- 
missioners was   filed.   King's  Lake 
Drainage  &  Levee  Dist.  v.  Jamison 
(1903)  176  Mo.  557,  75  S.  W.  679, 
wherein  the  court  said:    "The  270 
acres  belonging  to  the  wife  of  tiie 
commissioner  Seaman  were  subject,  or 
partly  subject,  to  overflow,  and  were 
embraced  in  the  drainage  district  de- 
scribed in  the  petition,  and  would  be 
reclaimed^  protected,   and  rendered 
valuable  by  the  drains  and  levee. 
They  were,  therefore,  very  properly  in- 
cluded in  the  proposed  district.  Her 
husband  was  appointed  one  of  the 
commissioners,  with  the  result  that  her 
land  was  excluded  from  the  drainage 
district,  with  the  result,  according  to 
the  uncontradicted  testimony  as  dis- 
closed by  this  record,  that  her  land 
would  be  benefited,  reclaimed,  protect- 
ed, and  rendered  valuable,  and  she 
would  not  be  charged  with  any  part 
of  the  original  cost  of  the  work,  nor 
with  any  part  of  the  recurring  annual 
expense  of  keeping  the  work  in  repair. 
The  result  of  all  of  which  is  that,  by 
as  much  as  her  land  was  benefited  and 
she  was  exempted  from  paying  there- 
for, the  burden  thus  taken  ofi  of  her 
land  was  necessarily  added  to  the  bur- 
den placed  upon  the  lands  of  the  other 
owners  of  land  in  the  district,  of  whom 
the  defendant  is  one.  This  was  clear- 
ly unjust  and  wrong.    The  commis- 
sioner Seaman  had  a  marital  right  to 
the  land  during  the  life  of  his  wife, 
and  if  he  survived  her  he. would  have 
an  estate  by  the  curtesy  in  the  land. 
He  was,  therefore,  directly  and  per- 
sonally interested  in  the  case,  both  as 
to  benefits  received  and  to  be  received, 
and  as  to  burdens  taken  off  of  the 
land.   He  therefore  sat  as  a  commis- 
sioner  in  a  case  wherein  he  was  per- 
sonally interested,  and  by  the  report 
of  the  commissioners  was  enabled  to 
derive  the  benefits  of  the  proposed 
drains  and  levee,  but  was  relieved  frm 
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the  burden  of  paying  anything  there- 
for." 

A  statnte  providing  that  objection 
shall  be  made  to  the  qualification  of 
drainage  commissioners  within  ten 
days,  or  be  deemed  to  be  waived,  is  to 
be  construed  as  meaning  ten  days 
from  the  timfe  opportunity  is  given  to 
object.  Hence  a  landowner,  brought 
into  court  for  the  first  time  in  response 
to  a  notice  that  hia  lands  have- been 
assessed  for  the  constmction  of  a 
ditch  by  the  report  of  the  drainage 
commissioners,  may  at  that  time  ques- 
tion the  competency  of  such  commis- 
sioners to  act,  on  account  of  their  kin- 
ship to  some  of  the  petitioners.  Small 
T.  Buchanan  (1906)  165  Ind.  549,  76 
N.  E.  167,  wherein  the  court  said:  **It 
is  a  fundfunental  principle  that  all 
tribunals  clothed  with  judicial  or  quasi 
judicial  functions  shall  be  disinterest- 
ed and  unbiased  in  all  matters  brought 
before  them.  Any  other  rule  or  doc- 
trine would  be  abhorrent  to  a  natural 
sense  of  justice,  and  incompatible  with 
jndieifi]  action.  Courts  will  not  con- 
strue a  statute  so  as  to  deny  to  par- 
ties a  right  so  elementary  and  im* 
portent  as  that  of  having  a  fair  and 
impartial  tribunal  to  determine  prop- 
er^ interests,  unless  such  construction 
is  forced  upon  them  by  the  very  terms 
of  the  act.  .  .  .  Correctly  speaking, 
a  waiver  can  only  occur  when  the 
party  having  the  opportunity  fails  sea- 
sonably to  assert  a  known  right.  Ap- 
pellants, not  having  been  parties  to 
the  proceeding  or  aware  of  its  pend- 
ency until  after  notice  of  the  filing  of 
the  commissioners*  report  making  as- 
sessments against  their  lands,  were 
not  called  upon  to  act,  had  no  rights  to 
assert,  and  no  opportunity  to  appear, 
and  the  statute  cannot  reasonably  or 
justly  be  construed  to  mean  that  tiieir 
silence  during  this  period  operated  as 
a  waiver  of  the  disqualification  of 
conunissioners,  in  v^ose  selection 
they  did  not  participate  or  acquiesce. 
.  .  .  Appellants  consented  neither  to 
the  selection  nor  the  serving  of  the 
incompetent  commissioners,  but  on  the 
eentrary  made  their  objections  at  the 
earliest  opportunity  afforded  A  ma- 
jority of  the  drainage  commissioners 
were,  upon  the  facts  shown,  disquali- 


fied on  account  of  kinship.  Appel- 
lants did  not  waive  such  incompetency, 
but  made  seasonable  objection  thereto. 
The  report  of  the  drainage  commis- 
sioners was  voidable  as  against  appel- 
lants, and  should  have  been  rejected 
upon  their  motion."  See  also  Seybold 
V.  Rehwald  (1911)  177  Ind.  301,  95  N. 
E.  285,  wherein  it  was  said :  "We  have 
no  doubt  that  parties  to  a  drainage 
proceeding,  whose  lands  are  affected 
by  the  proposed  work,  may  in  a  proper 
case,  at  the  first  available  opportunity, 
raise  the  question  of  the  competency 
of  the  drainage  commissioners  by  mo- 
tion. As  to  those  who  are  made  par- 
ties by  the  petition,  the  statute  fixes 
the  first  opportunity  for  objecting  to 
the  commissioners  at  a  time  within  ten 
di^s  after  the  docketing  of  the  pro- 
ceeding as  a  cause  and  the  reference 
to  the  commissioners,  after  which  time 
the  right  to  question  their  competency 
is  deemed  waived.  As  to  additional 
parties  who  are  brought  in  by  the  as- 
sessment of  their  lands  by  the  commis- 
sioners in  their  report,  who  were  not 
original  parties,  it  is  held  that  they 
may  raise  the  question  of  the  com- 
petency of  the  commissioners  by  a 
timely  and  proper  motion  to  reject  the 
report,  made  within  ten  days  after 
they  are  brought  in  by  notice  as  par- 
ties." 

Failure  to  object  before  the  board 
of  supervisors  to  an  illegality  which 
the  board  could  have  readily  cured  by 
correcting  its  procedure,  such  as  that 
the  commissioners  appointed  by  the 
board  never  in  fact  qualified  and  act- 
ed as  such,  and  that  they  did  not  in 
fact  inspect  the  lands,  nor  classify  the 
same,  nor  make  the  purported  report 
which  the  board  acted  upon,  amounts 
to  a  waiver  of  this  objection.  Bloom- 
qnist  T.  Hardin  County  (1920)  — 
Iowa,  — ,  177  N.  W.  95. 

(o)  JEalimaie  of  cost. 
An  objection  to  drainage  proceed- 
ings on  the  ground  that  the  detailed 
plans  and  estimate  are  insufficient 
should  be  made  and  corrected  on  the 
hearing  for  the  apportionment  of  bene- 
fits, and  if  it  is  not  then  urged,  it  is 
waived.  White  v.  Papillion  Drainage 
Dist.  (1914)  96  Neb.  241,  147  N.  W. 
218. 


Digitized  by 


862  AHBRICAN  LAW  RSFORTS^  ANNOTATED.         £9  AX.B. 


So,  the  sufficiency  of  an  itemized 
statement  of  accounts  filed  with  tiie 
petition  by  drainage  commissioners  is 
not  jurisdictional,  and  cannot  be  in- 
quired into,  when  the  question  is  not 
raised  in  the  confirmation  proceedings 
where,  if  it  had  been  found  to  be  in- 
sufficient, it  could  have  been  corrected 
by  amendment.  Sny  Island  Levee 
Drainage  Dist  t.  Shaw  (1911)  262  UL 
142,  96  N.  E.  984. 

But  where  the  taxpayer  is  given  no 
opportunity  to  contest  an  assessment 
before  the  commissioners  or  the  board 
of  supervisors,  he  has  the  right  to 
urge  any  objection  going  to  the  valid- 
ly of  the  assessment  against  his  land 
in  an  action  brought  for  the  enforce- 
ment of  the  same,  and  under  this  rule 
an  objection  that  a  statement  of  ap- 
proximate costs  does  not  meet  the  re- 
quirements of  the  statute  as  to  a  prop- 
er plan  and  estimate  may  be  raised* 
Reclamation  Dist-  v.  Bonbini  (1910) 
168  CaL  197, 110  Pac.  577,  wherein  the 
court  said:  "There  is  no  statemmt 
from  which  an  inference  can  be  drawn 
as  to  the  character  or  amount  of  ditch 
worlE  to  be  done,  its  estimated  cost,  or 
the  location  of  any  proposed  ditches. 
All  these  matters  are  apparently  left 
for  future  determination  by  the  trus- 
tees. Nor  is  there  anything  from 
which  one  can  know  how  many  pump- 
ing plants  are  proposed,  or  their  Mti- 
mated  cost.  We  have  simply  an  ag- 
gregate estimate  of  $25,000,  stated  to 
be  needed  for  drainage  ditches  to  be 
dug  and  pumping  plants  to  be  in- 
stalled. In  such  a  matter  as  a  pro- 
posed system  of  drainage  ditches,  we 
think  the  law  clearly  contemplates  a 
plan  showing  in  some  detail  and  with 
some  degree  of  certainty  the  extent 
and  character  of  the  proposed  work, 
and  the  general  location  of  the  pro- 
posed ditches." 

(d)  NoUee. 

Failure  to  remonstrate  within  the 
statutory  period  as  to  the  sufficiency 
of  a  notice  of  a  drainage  proceeding 
waives  the  right  to  object  later  on  this 
ground  to  an  assessment.  HcMullen 
v.  State  (1886)  105  Ind.  834,  4  N.  E. 
903,  wherein  the  court  said :  "The  no- 
tices were  required  to  give  the  court 
Jurisdiction    over    the  landowners 


named  in  the  petition.  That  sneh  no- 
tices had  been  given  was  a  jurisdic- 
tional question,  which  the  court  was 
required  to  determine  before  ordering 
the  petition  to  be  docketed.  The  fact 
that  the  court  assumed  to  exercise 
jurisdiction,  and  ordered  the  petition 
to  be  docketed  as  a  pending  action,  is 
proof  of  record  that  it  determined  that 
the  proper  notices  had  been  given. 
,  ,  ,  l£  the  case  were  here  upon  ap- 
peal, it  would  be  a  different  matter. 
The  statute  requires  notices  of  the  fil- 
ing of  the  petition  to  be  posted.  Here 
notices  were  posted,  but  they  were  no- 
tices that  the  petition  would  be  filed 
and  presented,  and  not  that  it  had 
been  filed.  The  court  decided  that  the 
notices  were  sufficient."  See  to  the 
same  effect,  Hackett  v.  State  (1888) 
118  Ind.  532,  15  N.  E.  799. 

So,  where  the  notice  of  drainage  pro- 
ceedings lacks  one  day  of  meeting  the 
requirement  of  the  statute,  it  is  not 
such  a  defect  as  to  render  the  pro- 
ceedings void,  and  advantage  of  it  can- 
not be  taken  for  the  first  time  in  an  ac- 
tion to  enforce  an  assessment.  Jack- 
son V.  State  (1885)  104  Ind.  516,  3  N. 
EL  863.  See  to  the  same  effect,  Picker- 
ing V.  SUte  (1886)  106  Ind.  228,  6  N. 
E.  611.  See  also  Deegan  v.  State 
(1886)  108  Ind.  156,  9  N.  E.  148, 
wherein  substantially  the  same  objec- 
tion was  raised. 

Similarly,  it  has  been  held  that  an 
objection  to  a  drainage  assessment,  on 
the  ground  that  notice  wa^  posted  be- 
fore the  filing  of  the  petition,  should 
be  taken  on  direct  appeal,  and  cannot 
be  raised  for  the  first  time  in  an  action 
to  enforce  collection.  Deegan  v.  State 
(Ind.)  supra. 

Likewise,  an  objection  to  the  suffi- 
ciency of  the  publication  of  notice  for 
the  hearing  of  objections  cannot  be 
raised  after  the  confirmation  of  the 
assessment.  Blake  v.  People  (1884) 
109  IlL  604,  wherein  it  was  said:  "All 
objections  which  could  have  been 
urged  at  the  time  of  the  confirmation 
of  the  assessment  roll,  and  which  were 
not  then  urged,  must  be  considered  as 
waived,  and  cannot  be  urged  for  the 
first  time  on  application  for  sale  of 
lands  for  a  delinquent  assessment 
Such  has  been  the  repeated  ruling  of 
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thts  court  In  cases  of  special  assess- 
ments  for  the  opening,  repair,  and  im- 
provement of  streets,  and  there  is  no 
difference  in  principle  between  those 
cases  and  the  present" 

Where  a  petition  for  certiorari  to 
review  proceedings  of  a  drainage  com* 
mlBirioner  expressly  avers  that  a  prop- 
er notice  was  given  of  a  meeting  of 
the  commissioners,  property  owners 
cannot  urge  for  the  first  time  on  ap- 
peal that  there  was  a  defective  notice 
as  to  one  of  the  meetings,  in  that  there 
was  a  blank  in  the  copy  where  the  date 
of  the  meeting  should  have  appeared. 
Deslauries  v.  Soucie  (1906)  222  HI, 
622, 113  Am.  St.  Rep.  432,  78  N.  E.  799. 

(e)  Report  or  finding  of  eommiaaionera* 

Where  a  report  of  drainage  commis- 
lioners  is  not  filed  within  the  time 
fixed  by  order  of  the  court,  but  no  ob- 
jection is  made  at  the  time  of  the  fil- 
ing, nor  any  motion  made  afterwards 
to  reject  the  report  because  it  was  not 
filed  at  the  proper  time,  the  right  is 
lost,  and  it  is  too  late  to  object  for 
the  first  time  on  an  appeal  from  the 
final  order  and  proceedings  of  con-' 
flrmation.  Munson  v.  Blake  (1885) 
101  Ind.  78.  So,  while  persons  whose 
lands  are  or  may  be  affected  by  the 
construction  of  a  drain  which  has  been 
petitioned  for  may  have  the  petition 
dismissed  in  case  the  drainage  com- 
missioners, without  an  order  of  the 
court  extending  the  time,  fail  to  make 
their  report  at  the  time  fixed  therefor, 
the  motion  to  dismiss  or  to  reject  the 
report  must  be  made  at  the  earliest 
opportunity.  Manifestly,  the  motion 
comes  too  late,  after  the  person  mak- 
ing it  has  so  far  recognized  the  valid- 
ity of  the  report  as  to  remonstrate,  or 
ask  leave  to  remonstrate,  against  it 
ui^n  its  merits.  Blake  v.  Quivey 
(1888)  113  Ind.  124,  14  N.  E.  916, 
wherein  the  court  said:  "In  the  pres- 
ent case,  Munson  waived  his  right  to 
insist  upon  a  dismissal  of  the  petition, 
on  account  of  the  failure  of  the  drain- 
age commissioners  to  file  their  report 
at  the  time  appointed,  by  appealing  to 
the  report  when  it  was  filed,  and  by 
challenging,  or  asking  leave  to  chal- 
lenge, its  merits  by  a  remonstrance. 
Having,  by  an  appeal  to  this  court,  ee- 


tablished  his  right  to  take  issue  with 
and  contest  the  report  upon  its  merits, 
he  will  not  now  be  heard  to  say,  in 
effect,  that  he  was  not  in  earnest  when 
he  asked  leave  to  file  a  remonstrance, 
or  in  prosecuting  an  appeal  in  order  to 
establish  his  right  to  remonstrate,  not- 
withstanding  the  irregular  report  of 
the  commissioners.  It  may  be  as- 
sumed that  if  the  motion  to  dismiss  or 
reject  the  report  had  been  made  in 
the  first  instance,  or  as  soon  as  the 
opportunity  to  do  so  was  presented, 
the  petition  would  then  have  been  dis- 
missed or  withdrawn  by  the  petitioner. 
HaviKKi  however,  elected  to  waive  his 
right  to  ask  that  the  petition  be  then 
dismissed,  and  having,  at  the  petition- 
er's cost,  established  his  right  to  re- 
monstrate, Munson  must  now  proceed 
to  make  his  remonstrance  good  or 
withdraw  it."  Likewise,  an  objection 
that  the  report  of  drainage  appraisers 
was  not  filed  within  the  time  required 
by  statute  is  waived,  if  not  first  raised 
before  the  board  of  supervisors.  Far- 
ley Drainage  Dist.  v.  Hamilton  County 
(1909)  144  Iowa,  476,  123  N.  W.  241. 

In  Dakota  County  v.  Cheney  (1887) 
22  Neb.  437,  35  N.  W.  211,  the  objec- 
tion to  drainage  proceedings  was  that 
the  board  of  commissioners  did  not 
find  that  the  petitioners  were  owners 
of  the  land  to  be  affected  by  the  pro- 
posed ditch.  In  holding  that  the  ob- 
jection was  waived,  the  court  said: 
"If  the  petitioners  were  not  owners  of 
lands  affected  by  the  ditch,  the  defend- 
ant in  error  should  have  made  his  ob- 
jections to  the  board,  and  thereby 
called  their  attention  to  the  fact  that 
they  were  proceeding  without  juris- 
diction. His  failure  to  make  such  ob- 
jection to  the  board  is  strong  evidence 
that  he  could  not  truthfully  so  allege. 
The  jurisdictional  facts  are:  (1)  The 
petition  signed  by  one  or  more  land- 
owners to  be  affected  by  the  proposed 
ditch;  (2)  the  undertaking  required 
by  the  statute;  (3)  that  the  proposed 
improvement  is  necessary,  and  will  be 
conducive  to  the  health,  convenience, 
and  welfare  of  the  public;  and  (4)  the 
statutory  notice.  All  these  facts  suffi- 
ciently appear  in  the  record  of  the 
counly  board,  and  were  sufficient  to 
give  it  jurisdiction^  If  errors  occur 
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in  the  proceedings,  they  may  be  cor- 
rected in  the  mode  pointed  out  by  the 
statute.  A  party,  however,'  who  ob- 
jects to  the  conetruction  of  a  proposed 
ditch  upon  the  ground  of  want  of  juris- 
diction of  the  board,  should  proceed 
with  reasonable  promptness  in  assert- 
ing his  objections.  He  should  not  wait 
until  the  ditch  is  completed,  and  be 
enabled  to  receive  all  the  benefits  to 
be  derived  therefrom,  before  asserting 
such  want  of  authority." 

So,  where  a  landowner,  objecting  to 
an  assessment  on  the  ground  that  a 
proposed  ditch  will  not  be  "conducive 
to  the  public  health,  convenience,  or 
wdfare,"  and  that  the  route  of  the 
ditch  is  impracticable,  fails  to  file  a 
remonstrance  before  the  board  of  com- 
missioners against  the  finding  of 
necessity,  he  is  estopped  from  raising 
it  in  Uie  circuit  court  on  appeal. 
Metty  V.  Marsh  (1890)  124  Ind.  18,  23 
N.  E.  702,  wherein  the  court  said: 
"We  are  of  the  opinion  that  it  was  the 
intention  of  the  legislature  that  all 
grievances  growing  out  of  the  estab- 
lishment and  construction  of  a  ditch 
like  this  should  be  presented  to  the 
board  of  commissioners  and  settled  in 
that  tribunal,  where  they  could  be  set- 
tled cheaply."  See  to  the  same  effect, 
Strayer  v.  Taylor  (1903)  163  Ind.  230, 
69  N.  £.  145. 

Property  holders  who  do  not 
remonstrate  against  a  first  report  of 
drainage  commissioners  are  thereby 
estopped  from  remonstrating  to  a  sec- 
ond report,  made  under  instructions 
of  the  court  because  of  a  remonstrance 
filed  by  others,  when  the  second  report 
rontained  no  new  matter  affecting  in 
any  way  the  lands  or  rights  of  those 
seeking  to  object.  Wiley  v.  Peckin- 
paugh  (1912)  178  ind.  618,  99  N.  E. 
807. 

After  all  preliminary  proceedings 
have  been  had,  and  a  levy  and  assess- 
ment made,  it  is  too  late  to  attack  the 
authority  of  the  directors  to  apportion 
benefits  and  make  assessments,  on  the 
ground  that  the  record  does  not  state 
that  the  county  board  formally  found 
that  the  improvement  would  be  con- 
ducive to  public  health,  convenience, 
or  welfare.  White  v.  Papillion  Drain- 


age Dist  (1914)  96  Neb.  241,  147  N. 
W.  218. 

So,  an  objection  to  a  second  assesss- 
ment  for  the  reason  that  the  record  or~ 
the  commissioners  fails  to  show  the 
object  of  l^e  assessment,  or  that  the 
amount  was  necessary  to  complete  the 
work,  or  for  maintenance  and  repair, 
ib  waived,  where  the  owners  do  not  ap- 
pear before  the  commissioners  when 
they  meet  to  confirm  the  assessment 
and  interpose  proper  protest.  Moore 
T.  People  (1888)  106 IIL  876. 

(f)  Letting  of  contract. 
Where  all  bids  under  a  first  ad- 
vertisement for  bids  for  the  construc- 
tion of  drains  were  rejected,  and  a 
readvertisement .  was  ordered,  it  was 
held  that  objection  to  the  sufficiency 
of  the  readvertisement  was  waived  by 
failure  to  raise  it  before  the  board  of 
supervisors.  Lightner  v.  Greene 
County  (1909)  146  Iowa,  95,  123  N.  W. 
749,  wherein  thte  court  said:  "It  is 
argued  that  to  readvertise  for  bids 
means  a  republication  of  notice  for  the 
time  required  originally,  and,  to  say 
.the  least,  there  is  great  force  in  this 
argument.  We  do  not  feel  called  upon 
to  decide  this  point,  however,  for  we 
are  constrained  to  hold  that  Lightner 
waived  it  by  not  making  any  such  ob- 
jections before  the  board.  The  defect, 
even  if  there  be  one,  was  not  jurisdic- 
tional in  the  sense  that  it  deprived  the 
board  of  the  power  to  act  at  all  in  the 
premises.  It  may  have  heen  a  reason 
for  defeating  tiie  assessment,  had 
proper  objection  been  made  thereto; 
but  it  did  not  deprive  the  board  of 
power  to  act  in  tiie  making  of  the  as- 
sessments. ,  .  .  It  is  not  a  case  of 
no  notice  at  all,  but  of  a  defective  no- 
tice, and  as  no  such  objection  was 
made  before  the  board  it  must  be  con- 
sidered as  waived.  In  a  sens^  ho 
doubt,  some  notice  was  jurisdictional, 
as  indicated  in  the  cases  relied  upon 
by  appellee.  But  where  a  notice  is 
given,  defects  therein  must  be  pointed 
out  in  the  objections  filed  with  the 
board.  Irregularities  in  the  proceed- 
ings cannot  be  considered  juriadic- 
tional,  and  they  are  waived  nnlesa 
they  are  presented  to  the  propar  tri- 
bunal and  in  the  manner  pointed^Mit 
by  statute." 
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But  where  a  statute  authorizing  the 
surveyor  to  Iteep  public  ditchv  in  re- 
pair  requires  that  a  notice  of  the  let- 
ting be  posted^  and  that  the  work  be 
let  by  eontraet,  and  there  is  a  total 
failure  to  comply  with  the  statute  as 
to  notice  and  the  letting  of  the  con- 
tract, the  proceedings  are  void,  and  a 
property  holder,  by  his  failure  to  ap- 
pear, is  not  estopped  to  have  the 
assessment  overruled.  Brett  v.  Pre- 
torions  (1911)  48  ImL  App.  627,  96 
N,  E.  211. 

(g)  latiuance  of  bonds. 

An  objection  that  a  drainage  district 
had  no  anthoxify  to  issue  bonds  to  pay 
for  the  construction  of  a  ditch  comes 
too  late,  when  raised  for  the  first  time 
as  a  defense  in  an  action  to  enforce 
the  lien  of  an  assessment.  State  es 
rel.  Roberts  v.  Eicher  (1915)  —  HSb 
— ,  178  S.  W.  171. 

4.  Ferformance  of  ttork. 

Where  a  railroad  company  is  a  party 
to  the  proceedings  for  the  construc- 
tion of  a  ditch,  and  on  assessment  for 
benefits  does  not  object  that  the  ditch 
is  on  its  right  of  way.  it  cannot  later 
assail  such  location,  even  if  it  was 
erroneously  made,  Steele  v.  Empsom 
(189fi)  142  Ind.  397,  41  N.  E.  822.  See 
also  Baltimore  &  0.  S.  W.  R.  Co.  v. 
Jackson  County  (1900)  156  Ind.  260^ 
68  N.  E.  837,  69  N.  E.  866. 

a.  Asaeaament. 

(a)  Metltod  and  legalUtt  of  aaaesament 
generally. 

The  landowner  cannot,  by  a  salt  for 
aB  injunction,  have  a  review  of  the 
assessment  of  benefits  and  damages 
from  the  construction  of  a  drain. 
Questions  of  this  kind  must  be  litigat- 
ed in  the  commissioner's  court,  or  on 
appeal.  "If  the  proceedings  are  void, 
then  an  injunction  will  issue,  but 
where  the  proceedings  are  not  void,  a 
anit  for  injunction  cannot  be  main- 
tained, no  matter  how  erroneous  the 
proceedings  may  be.  .  .  .  Where 
there  is  jurisdiction  of  the  subject- 
matter  and  notice,  or  an  appearance, 
there  is  jurisdiction,  and  no  irregular- 
ity can  be  made  available  in  a  suit 
for  an  injunction.'*  Sunier  v.  Millw 
<1886)  105  Ind.  898,  4  N.  E.  867. 
9  A.L.B.— 66. 


Thus,  objections  to  irregularities  in 
the  mode  of  making*  assessments  for 
drainage  purposes,  which  can  be  inter- 
posed when  the  commissioners  make 
the  conflnnation,  will  be  waived  by 
failure  to  interpose  them  at  that  time. 
Morrell  v.  Union  Drainage  Diet. 
(1886)  118  IlL  139.  8  N.  £.  675. 

Similarly,  a  property  owner  cannot 
be  heard  to  complain  of  the  method 
pursued  by  the  appraiser  in  determin- 
ing the  relative  portion  of  the  costs 
and  expenses  to  be  assessed  against 
each  tract,  where  he  interposed  no  ob^ 
jection  at  the  hearing  before  the  board 
of  supervisors.  Re  Jenison  (1909) 
146  Iowa,  215,  123  N.  W.  979.  To  the 
same  effect,  see  Re  C.  G.  Hay  Drainage 
Dist  (1910)  146  Iowa,  280.  125  N.  W. 
226.  wherein  the  court  said:  "Equally 
without  merit  is  the  contention  that 
the  board  of  supervisors  was  without 
jarisdiotion  to  make  assessments 
against  plaintiffs  on  account  of  the 
method  in  which  the  benefits  were  ap- 
portioned by  the  appraisers.  So  far 
as  we  can  see,  the  appraisers'  proceed- . 
ings  were  substantially  in  accordance 
with  the  statute;  but,  however  this 
may  be,  tii^  is  nothing  in  the  record 
to  indicate  that  the  result  was  not 
equitable  and  just,  and  there  is  no 
authority  fOr  holding  that  the  method 
of  making  the  appraisement  is  a  juris- 
dictional matter." 

So,  where  the  appraisers  did  not  fol- 
low the  statute  in  making  thrir  clas- 
sification and  assessments,  in  that 
they  did  not  fix  a  graduated  scale  of 
benefits,  and  did  not  number  the  lands 
accordingly,  it  was  held  that  an  ob- 
jection to  an  assessment '  on  this 
ground  must  be  considered  waived,  if 
not  made  before  the  board  of  super- 
visors. Lightner  v.  Greene  County 
(1909)  146  Iowa.  95,  128  N.  W.  749, 
wher^n  the  court  said:  "At  most,  the 
defect  was  a  mere  error  or  irregular- 
ity, which  did  not  defeat  the  juris- 
diction of  the  board.  This  part  of  the 
statute  may  well  be  regarded  as  direc- 
tory only,  and  failure  to  comply  there- 
witii  a  mere  error  which  will  not  de- 
feat the  assessment  in  the  absence  of 
a  showing  of  prejudice." 

That  "the  assessment  was  made  up- 
on lands  !n  pieces  or  parcels,  many  of 
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which  severally  comprise  and  contain 
lands  owned  by  vaiions  and  different 
individuals  or  persons  in  severaltyt" 

in  an  irregularity,  and  contrary  to  the 
directions  of  the  statute.  But  since 
this  irregularity  might  have  been  cor- 
rected if  the  parties  affected  made 
proper  application  to  the  supervisors, 
if  they  fail  so  to  do,  they  cannot  de- 
feat the  collection  of  the  taxes.  Pat-, 
terson  v.  Baumer  (1876)  43  Iowa,  477, 
wherein  the  court  said:  "While  the 
work  of  constructing  the  ditch  was 
undertaken  because  demanded  by  the 
public  interests,  yet  the  petitioners, 
being  landowners  in  the  vicinity  of  the 
improvement,  were  interested  therein. 
They  must  all  be  presumed  to  have  had 
notice  of  the  action  of  the  coun^  in 
ordering  the  work,  and  in  causing  it 
to  be  prosecuted.  Some  of  them 
i^igned  the  petition  to  the  supervisors, 
asking  that  the  work  be  done.  They 
cannot  be  presumed  to  have  been  ig- 
norant of  any  irregularities  iip  to  and 
including  the  letting  of  the  contract. 
They  should  have  objected  thereto  be- 
fore the  e^enditure  of  money  and 
labor  by  the  county  and  contractor. 
The  law  will  not  permit  t^em  to  re- 
main silent  until  after  the  work  is 
don^  and  then  raise  such  objections 
to.  defeat  the  collection  of  taxes." 

The  legality  of  a  drainage  assess- 
ment cannot  be  tried  or  called  in  quea- 
tim  in  a  suit  to  recover  the  amount 
of  it.  .  Error  in  it  must  be  established 
elsewhere  by  proceedings  in  certiorari, 
and  if  not  offered  in  that  matter,  the 
objection  is  waived.  State,  Craig, 
Prosecutor,  v.  Mackey  (1886)  48  N.  J. 
L.  363,  7  Atl.  494. 

A  misdescription  of  lands  in  a 
drainage  assessment,  in  that  448  acres 
were  said  to  lie  in  township  29,  where- 
as only  160  acres  were  in  that  town- 
ship, the  balance  lying  in  township 
28.  is  sufScient  to  put  the  owner  on 
inquiry,  and  he  is  barred  from  object- 
ing if  he  does  not  file  a  remonstrance. 
Smith  v.  State  (1898)  8  Ind.  App.  661, 
36  N.  E.  298. 

In  an  action  for  debt  by  drainage 
commissioners  against  the  commis- 
sioners of  highways  on  account  of  the 
benefits  of  drainage  to  the  road,  it 
was  held  that  the  highway*  commis- 


sioners were  not  estopped  from  intro- 
ducing evidence  to  show  that  the  road 
had  been  vacated  or  abandoned,  by 
their  action  in  appearing  and  failing 
to  raise  the  question  at  a  meeting  of 
the  drainage  commissioners  to  consid- 
er and  discuss  the  classification  of  the 
road  in  controversy.  Big  Lake  Special 
Drainage  Dist.  v.  Highway  ComrB. 
(1902)  199  III.  182,  64  N.  E.  1094. 

The  sufitciency  of  a  petition  of  com- 
missioners for  an  additional  assess- 
ment cannot  be  raised' for  the  first  time 
in  a  bill  to  foreclose  a  lien.  "If  the 
petitions  were  insufficient  to  authorize 
the  court  to  order  the  assessments,  the 
appellant  had  ample  opportunity  to 
present  that  question,  or  any  other 
which  called  In  qu^tion  the  regular- 
ity of  the  proceedings,  when  applica- 
tion was  made  to  confirm  the  judg- 
ment^ and,  having  failed  to  appear  and 
contest  when  he  had  the  right  to  do 
so,  the  judgment  of  confirmation  con- 
cludes him."  Riebling  v.  People 
(1893)  145  111.  120,  33  K.  E.  1090. 

(b)  Clattftificution  of  landtt. 

.  Where  no  objection  to  classification 
of  lands  within  a  drainage  district  is 
made  before  the  board  of  supervisors, 
a  property  owner  is  estopped  there- 
after to  complain,  especially  where  it 
appears  that  the  assessment  is  not 
arbitrary,  but  in  substantial  compli- 
ance with  the  statute.  Farley  Drain- 
age Dist.  v.  Hamilton  County  (1909) 
144  Iowa,  476,  123  N.  W.  241. 

Similarly,  it  has  been  held  that 
where  property  owners  do  not  appear 
at  the  meeting  to  consider  .the  clas- 
sification of  lands  in  ^a  proposed  dis- 
trict, and  make  no  objection  thereto, 
they  are  not  in  a  position  to  raise  ques- 
tions of  mere  error  in  the  proceedings. 
They  can  only  be  heard  on  the  ground 
that  the  assessment  is  void,  and  they 
cannot  be  heard  tO:  object  to  the  pay- 
ment of  the  assessments  against  them, 
on  the  ground  that  a  mistake  was  made 
in  the  classification  of  land  of  someone 
else.  Shabbona  Special  Drainage  Dist. 
V.  Cornwall  (1917)  281  HI.  561,  117 
N.  E.  990. 

An  objection  to  an  assessment  on 
the  ground  of  the  omission  by  the 
drainage  commissioners  to  classify 
certain  lands  MVithin  the  drainage  dis- 
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trict,  and  their  failure  thereby  to  in- 
dicate whether  such  lands  are  benefit- 
ed, cannot  be  raised  on  application  for 
judgment  of  sale  by  one  who  did 
not  iqipear  and  object  before  the 
conunissienen.  People  ex  rel.  Bar- 
ber T.  Chapman  (1889)  127  lit  387, 
19  N.  E.  872,  wherein  l^e  court  said: 
"Assuming,  as  we  must,  that  ap- 
pellee was  served  with  the  notice, 
as  required  by  this  section,  and 
the  commissioners  being,  by  the  next 
section  of  the  act,  authorized  and 
required,  at  the  time  and  place  men- 
lioned  in  such  notice,  to  *hear  what- 
ever objections  may  be  urged  by  any 
person  interested,'  Mid  to  correct  any 
injustice  shown  to  exist  in  such  clas- 
sification, appellee  must  be  prestimed 
to  have  appeared  before  the  commis- 
.sioners  at  the  time  they  were  aittins 
in  review  of  their  classiflcaticm  of  the 
>and8  within  tikis  district,  and  to  have 
then  objected  to  any  injustice  to  him 
by  reason  of  such  claaaiflcation;  and  if 
appellee  failed  to  so  appear  and  ob- 
ject, he  must  be  held  to  have  waived 
all  objection  to  the  action  of  the  com- 
missioners relating  to  such  classifica- 
tion. The  law  gave  him  ample  op- 
poirtunity  to  be  heard  touching  the 
classification  of  the  lands,  before  a 
tribunal  with  ample  power  to  afford 
him  relief.  It  required  him  to  be  no- 
tified in  time  to  intwpose  any  objec- 
tions he  might  have  thereto.  The  law 
also  gave  him  the  right  of  appeal  from 
the  decision  of  the  commissioners  up- 
on his  objections,  to  three  supervisors, 
who  were  invested  with  power  to  cor- 
rect any  error  shown  to  exist  in  the 
classification.  Thu8>  the  rights  of  the 
property  owner,  in  respect  to  the 
classification  of  lands  within  the  dis- 
trict, are  fully  and  perfectly  protect- 
ed; and  if  the  property  owner  neglects 
to  avail  himself  of  the  right  of  re- 
dressing^ any  wrong,  and  of  correcting 
any  error  and  injustice,  he  ought  not 
to  be  heard  to  complain  at  another 
time  and  in  another  forum." 

So,  a  property  owner  who  is  notified 
of  the  classification  of  his  lands,  so 
that  il  he  desires  he  may  appear  before 
the  commissioners  and  make  objection, 
cannot,  on  application  for  a  judgment 
against  the  lands  for  a  drainage  tax. 


raise  the  objection  that  his  lands  were 
classified  as  town  lots  instead  of  farm 
property.  People  ex  rel.  Thompson  v. 
Hulin  (1908)  237  111.  122,  86  N.  E.  666, 
following  and  quoting  the  decision  in 
People  ex  rel.  Barber  v.  CHiapman 
(1889)  127  Ul.  887,  19  N.  E.  872.  See 
to  same  effect.  People  ex  rel.  Thomp- 
son V.  Gunzenhauser  (1908)  287  lU. 
262,  86  N.  £.  669. 

Likewise,  where  lands  are  classified 
in  40-acre  tracts,  and,  so  far  as  they 
are  owned  by  different  persons  at  the 
time  of  the  classification,  the  law  per- 
mits the  landowners  to  object  to  a 
classification  of  their  lands  in  com- 
bination with  others,  and  allows  an 
appeal,  it  is  too  late,  after  an  op- 
portunity to  do  so,  to  make  the  objec- 
tion on  the  application  for  judgment. 
People  ex  rel.  Dobris  v.  Le  Tempt 
(reported  herewith)  ante,  835. 

An  objection  that  part  of  a  tract 
of  land  is  not  within  a  drainage  dis- 
trict, and  therefore  not  subject  to 
assessment  therein,  should  be  raised 
on  petition  for  judgment  of  sale,  and» 
when  not  so  raised,  it  will  be  deemed 
waived.  People  ex  rel.  Colvin  v.  Boyd 
(1912)  266  111.  9,  99  K.  £.  868. 

But  in  People  ex  rel.  Gifford  v.  Chi- 
cago &  Interurban  Traction  Co.  (1915> 
267  111.  510,  108  N.  E.  687,  the  court 
said:  "While  the  rule  undoubtedly 
is  that  where  lands  have  been  clas- 
sified by  the  commissioners,  and  due 
notice  given,  the  landowner  failing 
to  appear  at  such  meeting  is  precluded 
from  thereafter  raising  any  question 
as  to  the  correctness  and  propriety  of 
the  classification  roll,  as  finally  adopt- 
ed by  the  commissioners.  .  .  .  Thia 
rule  has  no  application  to  a  case  such 
S3  the  one  at  bar,  where  the  objection: 
is  not  to  the  rate  of  classification,  but 
that  no  classification  whatever  has 
been  made  of  the  lands  of  the  property 
owner,  in  the  manner  required  by  the 
statute,  and  consequently  l^ere  is  no 
valid  tax'  or  assessment.  Where  no 
classification  is  in  fact  made,  the  land- 
owner does  not  waive  his  right  to  urge 
such  failure  to  classify  his  lands,  on 
application  for  judgment  by  his  fail- 
ure to  appear  and  urge  such  objection 
at  the  meeting  to  hear  objections  .to 
the  classification  of  the  lands  as  made 
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by  the  commisBionerB.  Until  hU  lands 

have  been  duly  classified  at  tome  rat- 
ing on  tbe  graduated  scale,  as  required 
by  the  statute,  there  is  no  classifica- 
tion or  rating  to  which  the  property 
owner  can  appear  and  urge  objections. 
A  property  owner  cannot  well  be  said 
to  have  waived  his  right  to  object  to 
the  rate  of  classification  of  hia  lands, 
until  there  has  in  fact  been  a  rating 
and  classification  of  hia  lan^s  made,  to 
which  he  might  appear  and  urge  ob- 
jections.'* 

(e)  IHaertmtnatlon  or  unfairneM. 

An  objection  that  the  commissioners 
did  not  assess  all  parties  benefited  by 
a  drainage  system,  but  exempted  some 
arbitrarily,  must  be  made  before  the 
court  confirming  the  assessment,  and, 
if  not  80  made,  is  waived.  Wheeler  ft 
Silber  v.  Bogue  Phalia  Drainage  Dist. 
(1914)  106  Miss.  619,  64  So.  375. 

And  the  fact  that  notice  of  a  drain- 
age proceeding  was  not  given  to  cer- 
tain owners  will  not  avail  to  relieve 
one  who  had  actual  notice,  of  the  con- 
sequences of  failure  to  object  to  the 
assessment,  on  the  ground  that  other 
IH*operty  was  not  assessed.  Grimes  v. 
Coe  (1885)  102  bid.  406,  1  N.  E.  735. 
wherein  the  court  said:  *'It  is  argued 
that,  as  no  notice  was  given  to  one  of 
the  parties  against  whom  an  assess- 
ment was  levied,  the  proceedings  are 
void  as  to  all  the  persons  assessed. 
We  are  not  inelined  to  adopt  this  view, 
for  we  are  unwilKng  to  hold  that  per- 
sons properly  notified  can  take  ad- 
vantage of  the  failure  to  name  in  the 
notice  other  persons  against  whom 
benefits  are  assessed,  unless  it  be 
shown  that  the  failure  to  give  such 
notice  wlU  prevent  the  construction  of 
the  ditch.  The  township  of  I^uramie, 
-the  artificial  person  that  it  is  said  was 
not  notified,  is  not  here  complaining; 
it  has  not  appealed;  and  without  a 
showing  that  the  failure  to  notify  it, 
conceding  that  there  was  such  a  fail- 
ure, prevents  the  construction  of  the 
ditch,  it  cannot  be  held  that  those  who 
were  notified  can  escape  liability." 

(d)  Exceasivenesa  of  maaeammtma 
0enerally. 

A  failare  to  iqrpear  and  object  to  a 
drainage  assessment  becaaae  of  its  ez- 
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eesflive  amount  is  a  waiver  of  tha 

objection,  where  the  statate  provides 
that  "all  objections  thereto  must  be 
made  in  writing  and  filed  with  the 
county  auditor  on  or  before  noon  of 
the  day  set  for  such  hearing."  Patch 
v.  Boards  of  Supervisors  (1916)  178 
Iowa,  283,  159  N.  W.  694. 

So,  a  landowner  who  does  not  avail 
himself  of  the  right  given  to  appear 
within  the  time  allowed  by  statute, 
and  protest  as  to  the  amo  mt  of  hia 
assessment,  cannot  complain  if,  on  a 
belated  appeal  to  the  court,  he  is  de- 
nied the  redress  he  might  have  ob- 
tained by  a  seasonable  application. 
Dickinson  Cypress  Creek  Drainage 
Co.  (1919)  —  Ark.  — >  213  S.  W.  1. 

And  though  a  property  owner  had 
no  actual  notice  of  the  pendency  of  the 
petition  for  a  drainage  ditch,  if  the 
time  and  place  fixed  for  hearing  were 
published  according  to  the  require- 
ment of  the  statute,  he  is  estopped 
from  objecting  to  an  assessment,  on 
the  ground  that  he  had  received  no 
compensation  in  damages  for  the  con- 
struction of  the  ditch  on  his  land. 
Cupp  v.  Seneca  County  (1869)  19  Ohio 
St.  173,  where  the  court  said :  "Noth- 
ing is  better  established  as  law  than 
that  such  rights  may  be  affected  and 
lost  to  the  owner,  by  a  proceeding  in 
rem,  and  npon  merely  constructive 
notice.  The  law  of  all  snch  proceed- 
ings rests  in  the  necessity  of  the  case, 
and  in  no  instance,  perhaps,  is  that 
necessity  more  plainly  apparent  than 
in  the  construction  of  public  roads, 
find  other  improvements  of  like  nature. 
Without  the  aid  of  some  snch  proceed- 
ing, the  construction  of  roads  and 
ditches  would  be  next  to  impracticable. 
A  similar  proceeding  is  provided,  and 
a  like  provision  as  to  the  waiver  of 
claims  is  made,  in  the  law  for  the  es- 
tablishment of  roads.  Swan  ft  C.  Stat. 
1286,  S  8-  Some  such  provisi<m  of  law 
seems  indispensable.  The  dwner  of 
land  necessary  to  be  used  for  a  road 
or  ditch  may  be  absent  or  unknown. 
The  title  may  be  in  dispute.  The  legal 
title  may  be  in  one,  and  the  equitable 
title  in  another.  One  may  have  the 
present  estate,  and  another  the  rever- 
sion or  remainder.  The  owner  may 
make  a  secret  cmveyance  on  purpose 
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to  evade  the  law.  Without  the  power 
to  proceed  in  some  &uch  form  asrainst 
the  land  itself,  the  right  guaranteed  to 
the  public  \ff  this  provision  of  the  Con- 
8titntion,  to  take  the  land  for  pablic 
Dses,  would  be  of  little  avail.  In  the 
constnietion  of  such  improvements  of 
any  considerable  length,  personal  no- 
tice, if  at  all  practicable,  would  be 
sttended  with  great  inconvenience  and 
nacertainty.  It  was  the  du^  of  the 
legislature  to  provide  some  reasonable 
means  for  securing,  both  to  the  public 
and  to  the  ownw  of  land*  these  rights 
90  guaranteed  by  the  Constitution.  To 
require  in  such  cases  personal  notice 
to  the  owners  would,  in  our  judgment, 
be  quite  as  unreasonable  as  to  require 
that  owners  of  lands  should,  as  was 
fiaid  in  tiie  case  of  Miller  v.  Graham 
fl866)  17  Ohio  St.  1,  ^maintain  some 
Und  of  an  agency  in  the  vicinity  of 
the  lands,  through  which  they  may  be 
informed  of  proceedings  affecting 
them.'  They  are  presumed  to  know 
of  the  existence  of  this  act,  and  there- 
fore to  have  notice  that  their  lands 
are  liable  at  any  time,  upon  four 
wedcs'  publication  of  notice  to  ttiat 
effect,  to  be  taken  for  the  use  of  a 
ditch,  and  that  their  nonclaim  will  be 
taken  and  held  as  a  waiver  of  all  right 
to  compensatian  or  damages.  There 
is  BO  greater  hardship  in  tiiis  unplied 
waiver,  after  notification  beforehand 
that  ailence  wiU  be  taken  for  consent, 
than  there  is  in  the  analogous  cases 
of  creditors  of  a  bankrupt  or  insol- 
vent, or  of  claimants  upon  any  fund  in 
the  hands  of  a  court  for  distribution, 
whose  failure  to  present  their  claims 
is  made  to  work  a  forfeiture  of  the 
same.'* 

See  to  the  same  effect.  Portage  Coun- 
ty v.  Gates  (1910)  83  Ohio  St.  19,  93 
X.  E.  256. 

The  question  of  the  validity  of  a 
contract  between  commissioners  of 
highways  and  a  drainage  district,  fix- 
ing the  amount  of  an  assessment,  ob- 
jected to  on  the  ground  that  the  for- 
mer had  no  authority  to  bind  the  town, 
is  one  which  could  have  been  presented 
Qpon  the  application  for  confirmation 
of  the  assessment  roll,  and  is  waived 
when  not  so  raised.  Dix  Highway 
Comra.  v.  Big  Four  Drainage  Diet. 


ri903)  207  IIL  17,  69  N.  E.  676,  where 
the  court  defined  the  rule  as  f<dlowB: 
"In  a  proceeding  to  collect  the  amount 
of  the  assessment,  no  objection  to  the 
asaessment  will  be  considered  which 
eonld  have  been  urged  at  the  time  of 
the  confirmation  of  the  assessment 
roll.  Objections  which  could  have 
been  made  then,  and  which  were  not 
made  then,  must  be  considered  aa 
waived.  .  .  Objections  which 
question  the  jurisdiction  of  the  county  ^ 
court  are  excepted  from  the  operation 
of  thia  rule,  but  such  objections,  being 
a  collateral  attack  upon  the  judgment 
of  the  county  court,  will  not  be  consid- 
ered unless  they  appear  from  the  rec- 
ord of  that  court." 

On  application  for  judgment  against 
lands  to  pay  a  special  assessment  or- 
dered by  a  drainage  district,  the  owner 
Is  not  entitled  to  a  set-off  or  credit  for 
the  value  of  old  ditches  on  his  land 
used  by  the  drainage  district.  Under 
the  Drainage  Law  such  allowance 
should  have  been  made  at  the  time  the 
assessment  was  levied,  and  request 
therefor  comes  too  late,  after  the  as- 
sessment  has  been  confirmed.  People 
ex  rel.  Barber  v.  Chapman  (1889)  128 
IIL  496,  21  N.  E.  807. 

(e)  Land  nmt  bvnejlted. 

Where  a  property  owner,  assessed 
in  a  drainage  proceeding,  does  not  ap- 
pear before  the  board  of  review  to 
complain  of  the  excess  of  the  assess- 
ment over  benefits,  nor  sue  out  a  writ 
of  certiorari,  he  cannot,  in  the  absence' 
of  fraud,  question  the  legality  of  the 
drain.  Jones  v.  Gable  (1907)  160 
Mich.  30,  113  N.  W.  677. 

It  is  a  duty  resting  on  drainage  com- 
missioners to  determine  what  property 
is  benefited,  and  what  is  not,  and  their 
determination  cannot  be  called  into 
question  for  the  first  time  on  the  ap- 
plication for  judgment  against  the 
land  assessed.  Moore  v.  People  (1883) 
106  IIL  376,  wherein  it  was  said: 
"This,  and  other  like  objections,  if  ap- 
pellant desired  to  rely  upon  them, 
should  have  been  made  at  the  meeting 
of  the  commissioners  to  confirm  the 
assessment.  If  the  commissioners  had 
denied  the  relief,  the  statute  gave  an 
appeal.  A  complete  remedy  was  there- 
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fore  open  to  appellant,  if  he  had 
availed  of  it  at  the  proper  time." 

So,  a  property  owner  who  has  notice 
of  the  inclusion  of  his  lands  in  an  as- 
sessment district,  and  makes  no  pro- 
test, is  estopped  from  afterwards 
asserting:  that  he  has  not  benefited  by 
the  construction  of  a  ditch.  Oliver  t. 
Monona  County  (1902)  117  Iowa,  43, 
90  N.  W.  610.  wherein  it  was  said 
that,  if  he  "thought  that  his  land 
was  improperly  included  within  the 
district  proposed  to  be  benefited  by 
the  contemplated  improvements,  he 
should  have  raised  the  question  when 
the  district  was  created.  He  cannot 
now  ...  impeach  the  correctness 
of  the  original  determination.  Having 
assisted  in  the  proceedings  for  the 
creation  of  such  districts,  with  ample 
notice  thereof,  and  having  allowed  the 
contemplated  improvement  to  be  con- 
tracted for,  he  cannot  now  say  that  his 
land  is  not  benefited  thereby,  and  es- 
cape payment  of  his  proportion  of  the 
assessment." 

Likewise,  where  an  owner  was  no- 
tified of  the  intended  inclusion  of  land 
within  a  drainage  district  for  the  pur- 
pose of  securing  an  outlet,  with  plans 
and  the  cost  of  the  improvement  made 
known  to  him,  and  he  ofiFered  no  ob- 
jection, he  fa  estopped  from  denying 
that  the  drain  is  of  some  benefit  to 
him.  Read  v.  Hamilton  County  (1919) 
—  Iowa,  — ,  171  N.  W.  23. 

So,  where  a  property  owner  fails  to 
file  a  remonstrance  to  the  report  of 
commissioners  within  the  time  allowed 
by  law  before  the  confirmation  by  the 
court,  he  loses  his  right  to  object,  not- 
withstanding illness  prevoited  him 
from  complying  with  the  provisions  of 
the  statute,  and  the  fact  that  his  lands 
would  not  be  benefited  by  the  improve- 
ment. Hays  v.  Tippy  (1883)  91  Ind. 
102,  wherein  the  court  said:  "This 
proceeding  ia  not,  in  any  proper  sense, 
a  civil  action  or  a  civil  case.  It  is  a 
special  proceeding,  authorized  by  the 
general  assembly  for  the  express  pur- 
pose of  promoting  public  health  or  im- 
proving public  highways.  Throughout 
the  entire  statute  it  is  manifest  that 
the  legislature  did  not  intoid  that  such 
a  proceeding,  for  such  public  purposes, 
should  be  subjected  to  any  of  the  de- 


lays ordinarily  incident  to  the  trial  of 

u  civil  case.  It  is  provided  that  'three 
days  shall  be  allowed  to  any  owner  of 
lands  affected  by  the  work  proposed, 
to  remonstrate  against  the  report;* 
and  if, 'during  such  three  days,  the 
appellant  was  prevented  by  disease 
from  presenting  hie  remonstrance,  that 
would  seem  to  be  his  misfortune  rath- 
er than  the  fault  of  the  law/' 

On  the  same  principle,  in  holding 
that  a  property  owner  was  estopped  to 
deny  the  benefits  to  his  lands,  and  to 
object  that  they  should  not  have  been 
included  in  the  district,  the  court  said, 
in  Northern  P.  R.  Co.  v.  Fierce  Coun- 
ty (1908)  61  Wash.  12, 23  L.R.A.(N.S. ) 
386,  97  Pac.  1099 :  "It  is  possible  that 
an  investigation  to  determine  the  ben- 
efits flowing  from  a  proposed  in;iprove- 
ment  might  develop  the  fact  that 
none  of  the  lands  in  the  district 
would  be  benefited  by  the  improve- 
ment. In  such  case  every  owner  could 
put  forth  the  same  objection  to  the 
payment  of  his  share  of  the  prelim- 
inary expenses  as  does  tJie  appellant 
here;  and  for  the  same  reason.  The 
improvement  not  having  been  made, 
there  seems  to  be  no  reason  in  equity 
why  all  the  lands  in  the  district  should 
not  proportionately  pay  the  expenses 
which  were  necessarily  incurred  in 
determining  the  question  whether  the 
improvement  should  be  made,  it  being 
borne  in  mind  that  those  expenses 
were  not  incurred  in  making  an  im- 
provement which  failed  to  benefit  cer- 
tain lands,  but  were  expenses  prelim- 
inary to  determining  the  question 
above  stated,  a  question  entirely  for- 
eign to  any  question  of  assessment  of 
damages  or  benefits  from  or  by  the 
construction  of  the  improvement.  So 
that,  no  objection  having  been  made 
by  tiie  appellant  at  any  stage  of  the 
proceedings  to  the  formation  of  the 
district  and  the  inclusion  of  its  lands 
in  said  district,  nor  to  the  petition  and 
proceedings  under  which  the  decree 
determined  the  amount  of  the  indebt- 
edness of  the  district,  the  right  of  ap- 
peal from  all  of  such  proceedings 
existing,  it  is  estopped  to  object  to  any- 
thing but  ttie  constitutionality  of  the 
law  under  which  the  assessment  is 
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sought  to  be  made  and  the  tax  collect- 
ed." 

In  like  manner,  an  objection  to  an 
assessment  for  a  drainage  ditch,  in 
that  it  was  fipread  on  lands  which  had 
natural  drainage  in  the  opposite  direc- 
tion, and  included  the  lands  by  mis- 
take of  the  drainage  commissioner, 
ciHnes  too  late  when  raised  for  the 
first  time  after  the  expense  of  con- 
structing the  drain  had  been  incurred, 
and  orders  issued  for  the  work.  Walk- 
er Twp.  V.  Thomas  (1900)  123  Mich. 
290,  82  N.  W.  48.  See  to  the  same  ef- 
fect, Wilson  V.  Woolman  (1908)  188 
Mich.  S60,  94  N.  W.  1076. 

So,  one  who  has  due  notice  of  the 
day  set  for  hearing  of  objectors  to  a 
petition  to  annex  her  lands  to  a  drain- 
age district,  and  who  makes  no  de- 
fense, is  estopped  fr<»n  raising  the 
question  of  benefits  conferred.  Trig- 
ger V.  Drainage  Dist.  (1901)  193  111. 
230,  61  N.  E.  1114,  wherein  the  court 
i^r.id :  "If  she  desired  to  question  the 
right  of  the  conunissioners  to  take  her 
lands  into  tiie  diatoiet»  because  they 
would  not  be  benefited  at  all  by  .the 
work  to  be  done,  she  should  have  ap- 
peared at  the  time  of  the  hearing  upon 
the  complaint  filed,  when  the  annexa- 
tion was  sought  to  be  made.  In  that 
complaint  it  was  alleged  that  her  lands 
would  be  benefited  by  the  work  done 
and  to  be  done  in  the  drainage  district, 
$180,  and  she  in  no  way  attempted  to 
deny  or  disprove  that  allegation.  By 
her  default  she  voluntarily  allowed 
her  lands  to  be  annexed  to  the  dutrict, 
upon  the  allegation  that  they  would 
be  benefited,  and  she  ought  not  now. 
after  they  have  become  a  part  of  the 
district,  be  allowed  to  insist  that  no 
assessment  whatever  should  be  made 
upon  them." 

But  a  landowner,  who  has  had  no 
opportunity  to  be  heard  on  the  ques- 
tion of  value  or  benefits,  may,  in  an 
action  to  enforce  payment  of  an  as- 
sessment, show  that  his  land  is  not 
swamp  or  overfiowed  land,  and  would 
not  be  benefited  by  the  improvement, 
especially  where  the  question  does  not 
appear  to  have  been  decided  by  the 
board  of  supervisors.  Lower  Kings 
River  Reclamation  DIst.  v.  Phillips 
(1896)  109  Cal.  306,  89  Pac.  680,  41 


Pac.  885,  where  the  court  said ;  "It  is 
not  pretended  that  the  defendant  had 
any  opportunity  to  be  heard  as  to  the 
propriety  or  legality  of  the  assessment, 
before  this  action  was  commenced ; 
but  it  is  claimed  that,  having  been 
heard  as  to  the  propriety  of  the  forma- 
tion of  the  district  and  the  inclusion 
of  his  lands  therein,  the  order  of  the 
board  of  supervisors  including  his 
lands  is  conclusive  of  the  legality  of 
the  subsequent  assessment  of  them. 
But  the  legality  of  no  subsequent  as- 
sessment was  in  question,  or  could 
have  been  questioned,  before  the 
supervisors,  on  the  hearing  of  the  peti- 
tion for  the  formation  of  the  district. 
While,  as  we  have  seen,  the  order  of 
the  board  of  supervisors  was  conclu- 
sive, as  against  the  defendant,  that 
the  district  including  his  lands  was 
lawfully  organized,  it  was  not  and 
could  not  have  been  so  far-reaching 
as  to  touch  the  question  whether  sub- 
sequent assessments  would  be  lawfully 
imposed  according  to  benefits.  It  is 
further  contended  that  defendant's  de- 
fense is  a  collateral  attack  upon  the 
determination  of  the  assessment  com- 
missioners, and  therefore  not  permis- 
sible. Conceding  it  to  be  a  collateral 
attack  (which  I  think  questionable),, 
yet  a  collateral  attack  is  precluded 
only  where  the  judgment,  order,  or 
determination  attacked  was,  or  may  be 
presumed  to  have  been,  the  result  or 
effect  of  due  process  of  law,  which 
implies  that  the  party  against  whom 
such  judgment,  order,  or  determina- 
tion was  rendered  or  made  was  heard, 
or  had  an  <^portunity  to  be  heard,  in 
his  defense.  But  where  it  does  not 
appear,  and  cannot  be  presumed,  that 
such  party  was  heard,  or  bad  an  op- 
portunity to  be  heard,  any  judgment, 
order,  or  determination  against  him 
is  without  due  process  of  law  and 
void;  and,  consequently,  may  be  at- 
tacked collaterally."  See  to  the  same 
effect,  Reclamation  Dist.  v.  Glide 
(1896)  —  Cal.  — ,  41  Pac.  278. 

So,  in  Illinois,  special  assessments 
are  levied  by  virtue  of  §  26  of  the 
Farm  Drainage  Act,  which  formerly 
contained  a  §  27  providing  for  an  ap- 
peal to  the  county  court,  but  the  act 
was  amended  In  1901  by  striking  out 
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§  27,  since  which  time  the  property 
owner  has  no  opportunity  to  be  heard 
on  any  matter  in  reference  to  the  spe- 
cial assessment,  until  application  has 
bem  made  for  judgrment  and  sale  of 
his  lands  for  delinquent  taxes,  and  ob- 
jection may  therefore  be  made  in  the 
latter  proceeding  that  the  assessment 
is  in  excess  of  the  benefits  conferred. 
People  ex  rel.  Vaughn  v.  Welch  (1911) 
252  lU.  167,  96  N.  E.  991;  People  ex 
rel.  Freeman  v.  Whitesell  (1914)  262 
III.  387,  104  N.  E.  688;  People  «x  rel. 
O'Connell  v.  De  Young  (1918)  284  IlL 
580, 120  N.  E.  479. 

b.  AppeartnQ  aatd  fMim  othef  abiecMons. 

1,  Generally. 

As  a  general  rule,  a  property  owner 
who  files  a  remonstrance  in  a  drainage 
proceeding,  or  otherwise  appears 
therein,  thereby  waives  any  objection 
to  the  proceeding  not  specifically  as- 
sented to  at  the  time  of  appearance. 
There  are  naturally  instances  where, 
because  of  the  peculiar  circumstances 
of  the  case,  or  because  the  defect  com- 
plained of  is  so  far  fundamental  as  to 
vitiate  the  whole  proceeding,  the  rule 
is  hot  applicable.  See  the  cases  cited 
in  the  following  subdivisions,  wherein 
the  application  of  the  rule  to  partic- 
ular defects  is  considered. 

S8,  SutMvMi/  Qf  fieCttfMI.. 

An  objection  that  the  petition  for 
the  formation  of  a  drainage  district 
was  not  signed  by  a  majority  of  the 
landowners  cannot  be  raised  by  those 
who  appeared  before  the  county  court 
and  filed  objections  to  the  merits. 
Briar  v.  Job's  Creek  Drainage  Dlst. 
(1900)  185  UL  267,  B6  N.  E.  1042. 

So,  where  a  property  owner  appears 
before  the  court  in  confirmation  pro- 
ceedings, and  makes  objections  on 
other  grounds,  he  is  thereby  estopped 
from  later  "raising  the  question  that 
the  petition  does  not  give  the  names 
of  all  the  landowners  in  the  drainage 
district.  Shy  Island  Levee  Drainage 
Dist.  V.  Shaw  (1911)  262  111.  142,  96 
N.  E.  984. 

Likewise,  where  property  owners 
are  duly  notified  and  regularly  brought 
within  the  jurisdiction  of  the  board  of 
commissioners,  by  voluntarily  appear* 


ing  and  submitting  their  case,  they 
are  estopped  from  objecting  to  the  suf- 
ficiency of  the  drainage  petitiDn,  be- 
canae  their  names  are  not  subscribed 
in  the  usual  place.  Plew  v.  Jones 
(1906)  165  Ind.  21,  74  N.  E.  618, 
wherein  the  court  said:  "Special  ob- 
jections to  the  jurisdiction  in  a  par- 
ticular case  must  be  promptly  made, 
or  they  will  be  lost  by  waiver.  Ap- 
pellants, by  not  making  timely  objec- 
tion, and  waiting  until  after  final 
judgment,  waived  all  question  as  to 
the  sufficiency  of  the  petition." 

An  objection  to  amendments  to  a  pe- 
tition for  a  proposed  drainage  dis- 
trict is  waived  where  the  objecting 
property  owner  does  not  specially 
limit  his  appearance  to  the  question 
of  jurisdiction,  but  enters  a  general 
appearance.  North  Richland  Drainage 
Dist  V.  Karr  (1917)  280  111.  667,  117 
N.  E.  770. 

Where  an  owner  appeared  before  the 
board  of  supervisors,  authorised  to 
hear  and  determina  iH<^taats  in  a  rec- 
lamation proceeding,  and  interposed 
no  objection  to  ^e  sufficiency  of  the 
petition,  except  that  it  proposed  to  in- 
clude in  the  district  his  lands,  which 
were  under  a  Mexican  grant,  it  was 
held  that  he  could  not  be  heard,  in 
certiorari  proceedings,  to  object  that 
the  petition  did  not  state  what  lands 
wftiiin  the  district  had  been  sold,  and 
what  remained  unsold.  Hagar  v.  Yolo 
County  (1874)  47  Cal.  222,  wherein 
the  court  said:  ''Instead  of  taking 
steps  promptly  to  arrest  the  proceed- 
ing if  the  petition  was  insufficient,  it 
does  not  appear  that  he  made  any 
movement  in  that  direction  until  more 
than  six  months  had  elapsed,  and  it 
may  be  that  large  sums  were  expended 
in  the  interim  in  reclaiming  the  lands. 
Under  these  circumstances,  when  the 
petition  is  assailable  on  technical 
grounds,  we  should  construe  it  liberal- 
ly and  indulge  in  every  reasonable  in- 
tendment in  its  support  In  the  lan- 
guage of  Chief  Justice  Shaw,  even 
though  the  record  should,  'appear  to 
be  defective  and  informal,  when  sub- 
stantial justice  has  been  done,'  or  Very 
mischievous  consequences  would  en- 
sue,' or  'where  the  parties  cannot  be 
placed  in  statu  quo/  the  court,  in  the 
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exercise  of  a  sound  discretion,  may 
deny  the  writ.  Acting:  on  this  rnl^ 
we  must  decline  to  quash  these  pro- 
ceedings on  the  ground  that  the  peti- 
tion omits  to  state  with  sufficient  pre- 
cision what  lands  within  the  district 
had  been  sold,  and  what  remained  un- 
sold." 

3.  Validity  of  statute. 

An  objection  that  a  drainage  act  is 
unconstitutional  because  it  does  not 
give  the  landowner  who  has  not  bad 
actual  notice  of  the  proceedings  an 
opportuni^  to  appear  and  be  heard  on 
the  question  of  damages  cannot  be 
raised  by  a  property  owner  who  has 
appeared  before  the  board  in  response 
to  a  notice  of  reassessment,  and  made 
uo  such  objection.  Howard  v.  Enunet 
.  County  (1908)  140  Iowa,  627,  US  N, 
W.  882. 

-i.  ConformUn  of  proeeedtnga  to  aUOute. 

It  seems  to  be  tiie  rule  that  the 
failure  to  give  a  notice  required  by 
statute  in  draini^  proceedings,  or  the 
giving  of  an  insufficient  notice,  Is 
waived  where  a  property  owner  en- 
titled to  notice  appears  generally  and 
fails  to  object  to  the  lack  of  notice,  or 
to  the  form  thereof. 

Thua,  it  has  been  held  that  defects 
in  notices  at  different  stages  of  the 
proceedings  are  waived  by  subsequent 
appearance.  Gilkerson  v.  Scott  (1876) 
76  BL  609.  And  where  property  hold- 
ers have  appeared  before  the  county 
court  and  filed  other  specific  objec- 
tions to  a  drainage  improvement,  they 
cannot  be  heard  to  protest  that  proper 
notices  were  not  given  of  the  vmAovm  , 
proceedings.  Briar  Job's  CreA 
Drainage  Dist'(1900}  186  III.  257,  66 
N.  E.  1042. 

Where  all  the  landowners  in  a  pro- 
posed drainage  district  are  either  pres- 
ent in  person  or  are  represented  at  the 
hearing  on  the  petition  for  the  organi- 
zation of  the  disMct,  an  objection  tikat 
notice  of  the  hearing  was  not  given 
as  required  by  statute  is  waived.  Mer- 
kle  Drainage  Dist.  v.  Hathaway  (1918) 
260  IlL  186,  102  N.  E.  1004.  So,  where 
property  owners  appear  and  submit  to 
a  heanng  on  the  merits  in  the  com- 
missioners' court,  without  objecting  to 
the  form  or  sufficiency  of  the  notice 


of  the  pendency  of  the  petition  for  the 
construction  of  a  ditch,  th^  waive  the 
right  to  raise  the  question  in  the  cir- 
cuit court  Coolman  v.  Fleming  (1882) 
82  Ind.  117.  See  to  the  same  effect, 
Morrison  v.  Faust  (1882)  82  Ind. 
601 ;  Carr  v.  Boone  ( 1886)  108  Ind.  241, 
9  N.  E.  110.  Likewise,  it  has  been  held 
that  a  contention  that  a  landowner 
was  not  a  resident  of  the  drainage 
district,  and  was  not  notified  of  the 
filing  of  the  petition  for  the  organiza- 
tion of  the  district^  could  not  be  en- 
tertained by  the  eourt,  where  the  land- 
owner had  voluntarily  appeared  and 
contested  the  assessment  on  its  Snerits, 
thereby  waiving  want  of  notice.  Birds 
Drainage  Dist.  v.  Cairo,  V.  &  C.  R.  Co. 
(1912)  267  111.  67,  100  N.  E.  141. 

In  Rosa  v.  Wright  Count?  (1806)  128 
Iowa,  487,  1  L.R.A.(N.a.)  104  N. 
W.  606,  it  appeared  that  a  property 
owner  who  was  not  served  with  no- 
tice of  a  proposed  drainage  proceed- 
ing subsequently  appeared  and  filed 
a  claim  for  damages.  Holding  that  her 
appearance  operated  as  a  waiver  by 
her  of  all  objections  based  on  the  want 
of  notice,  and  that  no  other  property 
owner  could  raise  tiie  objection,  the 
court  said:  "Generally  speaking,  at 
least,  no  one  is  entitled  to  raise  the 
objection  except  the  party  entitled  to 
the  notice.  Assuine,  for  instance,  that 
proceedings  for  the  establishment  of 
a  highway  several  miles  in  length,  and 
passing  through  the  lands  of  many  dif- 
ferent persons,  are  instituted,  carried 
through  to  the  final  order,  and  the 
road  is  established  and  opened  to 
travel.  If,  a  year  or  two  later,  it  be 
discovered  that  a  nonresident  owner 
of  a  single  small  tract  was,  by  swie 
miatake,  omitted  from  the  notice  for 
which  the  statute  provides,  we  may 
concede  that,  as  to  such  land  and  such 
owner,  the  order  of  establishment  is 
voidable  or  void;  but  it  would  be  a 
somewhat  startling  proposition  to  hold 
that  failure  to  notify  this  one  owner 
is  a  Jurisdictional  defect  of  which 
every  other  owner  along  the  line  may 
take  advantage,  even  though  he  him- 
self was  duly  and  properly  notified. 
Moreover,  when  the  omitted  owner 
voluntarily  appeared  to  the  proceed- 
ings, and  procured  an  allowance  of  her 
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claim  for  damages,  we  think  it  will 
be  held  to  operate  aa  a  waiver  by  her 

of  all  objections  based  upon  the  fail- 
ure to  serve  her  with  notice.  The  only 
interest  the  other  landowners  could 
have  in  her  being  properly  made  a 
party  was  that  her  property  might  be 
compelled  to  bear  its  share  of  the  ex- 
pense  in  case  the  ditch  should  be  con- 
structed, and  when  she  voluntarily 
appeared,  the  only  possible  ground  of 
objection  on  their  part  was  removed." 
See  to  the  same  effect,  Hoyt  v.  Brown 
a911)  153  Iowa.  324,  133  N,  W.  905. 

Haldng  and  entering  of  record  a  mo- 
tion to  require  the  petitioners  in  drain- 
age  {>roceedingB  to  amend  their  peti- 
tion waives  any  defect  there  may  have 
been  in  the  notice,  and  this  is  so  with- 
out regard  to  the  fact  that  the  person 
making-the  motion  assumes  to  appear 
specially  for  that  purpose.  A  special 
appearance  may  be  Altered  for  the 
purpose  of  taking  advantage  of  any  de- 
fects in  the  notice  or  summons,  or  to 
question  the  jurisdiction  of  the  court 
over  the  person  in  any  other  manner; 
but  filing  a  demurrer  or  motion  which 
pertains  to  the  merits  of  the  complaint 
or  petition  constitutes,  a  full  appei^ 
ance,  and  hence  is  a  sabmission  to  the 
jurisdiction  of  the  court.  Gilbert  v. 
Hair  (1S88)  116  Ind.  649,  18  N.  E.  28. 

A  defective  notice  of  the  hearing  on 
the  commissioners'  report  in  a  drain- 
age proceeding  is  waived  where  the 
persons  seeking  to  take  advantage  of 
it  appear  generally,  and  do  not  offer 
their  objection  hy  a  special  appear- 
ance. Drainage  Dist.  v.  Extension 
Ditch  Go.  (1919)  32  Idaho,  314, 182  Pac. 
847,  wherein  the  court  said:  "It  is  a 
general  and  well-settled  rule  that  'a 
failure  to  give  notice  or  any  irregu- 
larity in  giving  it,  is  waived  if 
the  persons  entitled  to  notice  appear 
and  take  part  in  the  proceedings  in  the 
matter  or  matters  concerning  which 
they  are  required  to  be  notified.' 
Lewis,  Em.  Dom.  3d  ed.  p.  1028,  and 
numerous  authorities  there  cited." 
So,  appearance  at  a  hearing  before  the 
commissioners  for  a  review  of  the  ap- 
portionment of  benefits  from  the  es- 
tablishment of  a  drain  precludes  a 
property  owner  from  objecting  to  the 
insufficiency,  as  to  him,  of  the  notice 


of  the  hearing.  Hinkley  v.  Bishopp 
(1908)  152  Blich.  266,  114  N.  W.  676. 
Likewise,  persons  who  appear  general- 
ly in  a  drainage  proceeding  and  do  not 
enter  a  special  appearance  or  specially 
object  that  the  notice  of  the  hearing 
on  the  assessment  roll  is  insufficient 
under  the  statute,  thereby  waive  such 
objection  and  submit  to  the  jurisdic- 
tion of  the  court.  Little  Beaver  Spe- 
cial Drainage  DisL  v.  Livingston 
(1915)  270  lU.  582,  110  N.  E.  806. 

A  property  owner  who  files  a  special 
appearance  at  the  hearing  of  the  peti- 
tion to  levy  assessments  for  a  drain- 
age improvement,  and  moves  to  dismiss 
the  proceedings  for  want  of  suf- 
ficient notice,  cannot  raise  the  same 
point  again,  when  in  the  meantime  he 
has  appeared  generally  at  the  hearing 
on  application  for  confirmation  of  the 
assessment  roll,  and  contested  the  pro- 
ceeding on  the  merits.  Freesen  v, 
Scott  County  Drainage  &  Levee  Dist. 
(1918)  283  HL  536,  119  N.  E.  625. 

Objection  to  the  sufficiency  of  the 
delinquent  list  and  advertisement  of 
notice  of  application  for  the  sale  of 
the  property  is  waived,  where  the  own- 
er of  property  affected  by  a  drainage 
improvement  enters  a  general  appear- 
ance and  urges  objections  against  the 
assessment.  Ottis  v.  Sullivan  (1905) 
'  219  IIL  365,  76  N.  E.  487,  wherein  the 
court  said:  "In  such  case  it  becomes 
immaterial  whether  the  delinquent  list 
as  advertised,  and  the  notice  and  cer- 
tificates belonging  to  the  same,  are 
correct  or  not.  The  purpose  of  such 
advertisements  is  to  obtain  jurisdic- 
tion of  the  property  and  person,  and 
when  personal  appearance  is  entered 
and  a  general  defense  made  the  owner 
of  the  property  has  had  all  the  benefit 
that  a  correct  advertiaemeirt  could  give 
him."  So,  in  Waite  v.  People  (1907) 
228  111.  173,  81  N.  E.  837,  it  was  held 
that  an  objection  to  an  application 
for  judgment  of  sale,  based  on  an  al~ 
leged  variance  beti^'een  the  delinquent 
list  and  the  published  notice  of  -appli- 
cation for  sale  in  the  name  of  the  de- 
linquent  property  owner,  was  waived 
by  a  general  appearance.  And  in  Peo- 
ple ex  rel.  Arnold  v.  Warren  (1907) 
231  HI.  618.  83  N.  E.  271,  the  court 
said:   "Had  the  question  of  variance 
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between  the  delinquent  list  and  the 

advertisement  of  the  collector  been 
raised  by  special  appearance,  the  ob- 
jection must  have  been  sustained.  As 
a  general  rule,  a  general  appearance 
by  the.  owner  in  a  proceeding  to  sell 
land  for  delinquent  taxes  cures  all  de- 
fects in  the  notice  of  application  for 
.indgment.  .  .  .  The  variance  be- 
tween the  delinquent  list  and  adver- 
tisement was  waived  by  the  filing  of 
general  objections,  and  by  not  confin- 
ing the  objections  solely  to  the  ques- 
tion of  jurisdiction." 

In  Perkins  v.  Hayward  (1892)  132. 
Ind.  96,  31  N.  E.  670,  it  appeared  that 
n  trial  and  judgment  were  bad  estab- 
lishing a  drainage  ditch.  The  entry  of 
the  judgment,  however,  did  not  include 
costs,  and  a  motion  to  make  such  an 
entry  was  made,  the  remonstrants  en- 
tering a  special  appearance  and  mov- 
ing the  court  to  dismiss  the  motion  for 
the  reason  that  they  had  had  no  no- 
tice of  it,  which  was  necessary  to  con- 
fer jurisdiction  on  the  court,  in  the 
absence  of  a  voluntary  appearance  or 
a  waiver  of  notice.  Instead  of  insist- 
ing on  a  ruling  the  owners  filed  a  coun- 
ter motion,  and  it  was  held  that  this 
was  a  general  appearance  and  waiver. 
The  court  said:  "If  they  desired  to 
cave  the  question  they  might  have 
done  so  by  requiring  a  ruling  upon 
th^r  special  appearance  and  by  an 
exception  before  filing  their  counter 
motion.  Their  motion,  however,  went 
to  the  merits  of  the  entire  proceeding. 
Made  as  it  was,  before  a  ruling  had 
been  made  on  the  question  raised  by 
th^r  special  appearance,  and  even 
ruled  upon  before  the  other  questions 
were  decided,  it  is,  we  think,  clear,  ac- 
cording to  the  great  weight  of  author* 
ity,  that  it  was  a  complete  waiver  of 
notice." 

Where  the  statute  requires  notice 
of  the  dissolution  of  a  drainage  dis- 
trict to  be  published  in  a  certain  way, 
an  objection  to  the  sufficiency  of  the 
notice  is  waived  by  a  property  owner 
who  appears  at  the  hearing  and  files 
certain  other  specified  objections  to 
the  dissolution.  '  Hollenbeck  v.  Detrick 
(1896)  162  IlL  388,  44  N.  E.  372, 
wherein  the  court  said:  "The  objec- 
tion to  the  sufficiency  of  the  notice  was 


not  then  made  and  is  first  raised  in 
this  court.  This  objection,  if  made  to 
the  jurisdiction  of  the  court  in  the 
trial  court,  would  have  been  well  taken 
if  appellant,  by  his  appearance  and  fil- 
ing objections  which  did  not  raise  the 
question  now  made,  had  not  waived  it 
so  far  as  he  was  concerned.  He  can- 
not, for  the  first  time,  raise  it  here." 

In  Indiana,  it  has  been  held  that  any 
defects  in  a  notice  required  in  drain- 
age proceedings  are  waived  by  filing 
a  remonstrance.  Sunier  v.  Miller 
(1886)  105  Ind.  393.  4  N.  E.  867;  Up- 
degraff  v.  Palmer  (1886)  107  Ind.  181. 
6  N.  E.  353;  Ford  v.  Ford  (1887)  110 
Ind.  89,  10  N.  E.  648;  Sites  v.  Miller 
(1889)  120  Iiid.  19,  22  N.  E.  82;  Steele 
v.  EmpBom  (1893)  142  Ind.  397,  41  N. 
E.  822;  Pittsburgh,  C.  C.  &  St  L.  R.  Co. 
V.  Machler  (1902)  168  Ind.  159,  63  N. 
S.  210;  Kramer  V.  Fishback  (1913)  180 
Ind.  178,  102  N.  E.  831. 

In  Ford  v.  Ford  (1887)  110  Ind.  89, 
10  N.  E.  648,  supra,  it  was  said  that 
filing  a  remonstrance,  like  filing  an  an- 
swer or  other  pleading  in  a  cause,  con- 
stitutes an  appearance  in  the  case, 
and,  so  far  as  the  remonstrant  is  con- 
cerned, is  a  waiver  of  all  questions 
pertaining  to  the  jurisdiction  of  the 
court  over  his  person.  So,  in  Sunier 
V.  Miller  (1886)  106  Ind.  393.  4  N.  E. 
867,  the  court  said:  "We  can  per- 
ceive no  reason  for  holding  that  one 
who  joins  in  a  remonstrance  can  as- 
sail the  proceedings  upon  the  ground 
that  no  notice  was  given.  It  has  often 
been  held  that  if  no  objection  to  notice 
is  made  its  validity  cannot  be  assailed^ 
even  on  appeal,  and  surely,  if  objec- 
tion cannot  be  made  on  appeal,  none 
can  be  successfully  urged  in  a  col- 
lateral attack."  In  Updegrafif  v.  Pal- 
mer (1886)  107  Ind.  181,  6  N.  E.  353,. 
it  was  said:  "We  have  many  decisions 
in  highway  cases,  holding  that,  whero 
parties  appear  and  remonstrate,  they 
will  be  confined 'to  the  grounds  of  ob- 
jection stated  in  their  remonstrance. 
This  long-settled  rule  is  a  reasonable 
and  just  one,  for  it  enables  the  trial 
court  and  parties  to  correct  errors, 
thus  repressing  litigation.  If  the 
question  were  an  open  one,  we  should 
not  be  inclined  to  a  different  view  from 
that  which  has  so  long  prevailed ;  but 
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as  the  question  is  well  settled  we  need 
not  now  discuss  it."  In  Pittsburgh,  C. 
C.  &  St.  L.  R.  Co.  V.  Machler  (1902) 
158  Ind.  159,  63  N.  E.  210,  the  court 
said:  "The  record  shows  that  appel- 
lant was  personally  served  with  such 
notice  twenty  days  before  the  petition 
was  docketed,  and  within  the  time  pre- 
scribed by  the  statute  it  appeared  and 
filed  its  remonstrance,  challenging  the 
assessment  against  its  right  of  way 
upon  all  permissible  grounds.  Having 
appeared  before  the  court  and  pleaded 
to  the  merits  of  the  proceeding  and 
assessment,  without  making  any  ob- 
jection to  sufficiency  of  the  notice, 
or  the  regularity  in  filing  the  petition, 
that  act  will  be  held  to  be  a  waiver  of 
all  questions  pertaining  to  the  juris- 
diction of  the  court,  growing  out  of 
£iuch  matters." 

However,  it  has  been  said  that  while 
landownera  who  appear  at  the  hearing 
on  the  petition  for  the  enlargement  of 
the  boundaries  of  a  drainage  district, 
and  urge  objections  to  the  granting  of 
the  petition,  waive  all  defect  of  notice 
as  far  as  they  themselves  are  con- 
cerned, yet  they  have  the  right  to  in- 
sist that  the  proceedings  shall  be  valid 
as  a  whole,  and  on  this  theory  they  are 
not  estopped  from  objecting  that  an 
improper  publication  was  a  fatal  de- 
fect of  notice,  and  a  consequent  defect 
of  jurisdiction.  Mason  &  T.  Special 
Drainage  Dist.  v.  Griffin  (1890)  134  Ul. 
330^  26  N.  E.  995,  wherein  the  court 
said :  "It  is  probably  true  that,  by  ap- 
pearing generally  and  contesting  the 
petition  upon  its  merits,  they  waived 
any  defect  of  notice  to  themselves, 
and,  80  far  as  such  waiver  went,  they 
must  now  be  held  to  be  bound  by  it, 
and  to  have  subjected  themselves  to 
all  the  legal  consequences  resulting 
therefrom.  If  jurisdiction  of  their 
persona,  and  through  them  of  the  par- 
ticular lands  of  which  they  were  the 
owners,  was  all  that' was  required  to 
make  the  order  of  the  commissioners 
granting  the  petition  binding  so  far  as 
they  were  concerned,  it  must  be  ad- 
mitted, we  think,  that  they  have  no 
standing  here  to  object  that  the  statu- 
tory notice  was  not  given.  But  their 
relations  to  the  subject-matter  of  the 
petition  were  such  as  to  give  them  the 


right  to  insist  that  the  annexation  of 
the  lands  proposed  to  be  included  in 
the  district  should  be  valid  as  a  whole. 
All  of  said  lands,  upon  the  theory  of 
the  petition,  were  involved  in  the  same 
system  of  drainage,  and  therefpre,  if 
brought  into  the  district  by  valid  an- 
nexation proceedings,  liable  to  con- 
tribute their  due  proportion  of  the  ex- 
pense of  constructing  and  keeping  in 
repair  the  ditches  and  drains  of  the 
district,  thus  lightening,  to  the  amount 
of  such  contributions,  the  burden  rest- 
ing upon  all  the  other  lands  in  the  dis- 
.trict.  The  subject  may  be  illustrated 
thus :  Suppose  the  proceeding  was  for 
the  original  organization  of  &  drain* 
age  district,  embracing  lands  belong- 
ing to  one  hundred  different  proprie- 
tors. No  sufficient  notice  having  been 
given,  five  of  said  proprietors,  owning 
but  one  twentieth  of  the  lands  in  the 
proposed  district,  appear  generally' 
and  contest  the  organization  of  the 
district,  but,  their  objections  being 
overruled,  an  order  is  entered  assum- 
ing to  organize  a  district  embracing 
the  lands  of  the  one  hundred  proprie- 
tors. Such  organization  would  be  in- 
valid as  to  nineteen  twentieths  of  the 
land,  and  could  impose  no  burdens 
thereon,  but  if  the  five  owners  who 
had  appeared  should  be  held  to  be  es- 
topped to  insist  upon  such  invalicHt?. 
the  organization  would,  as  a  legal  con- 
sequence, be  held  valid  as  to  them,  and 
all  the  expenses  and  burdens  of  the  dis- 
trict would  fall  upon  their  lands.  The 
true  view,  we  think,  is  that  each  land- 
owner in  the  district,  whether  he  ap- 
peared and  contested  the  organization 
of  the  district  or  not,  would  have  such 
interest  in  the  question  of  the  legality' 
of  the  organization  as  to  the  lands  of 
the  other  owners,  as  would  give  him 
the  right,  in  any  proper  proceeding 
brought*  to  test  the  question,  to  allege 
want  of  jurisdiction  of  the  persons 
of  the  other  landowners  in  the  dis- 
trict, and  of  the  lands  owned  by  them, 
and  to  insist  that  for  that  reason  the 
entire  organization  of  the  district  was 
illegal  and  void.  The  same  reasoning 
applies  with  equal  force  to  a  proceed- 
ing like  the  present  for  the  annexation 
of  lands  to  a  district  already  formed. 
In  this  case  large  portions  of  the  lands 


Digitized  by 


ANNO.— DRAINAGE—ASSESSMENT— WAIVER. 


Bous^it  to  be  annexed  belonged  to  ewn- 
ers  who  did  not  appear  or  contest  the 
petition*  some  of  whom  appear  to  have 
been  minors.  As  to  them  the  annexa- 
tion proceedings  were  clearly  illegal 
and  void,  and,  being  void  as  to  them, 
we  are  of  the  <^inion  that  they  were 
void  in  toto." 

So,  in  Wright  v.  Wilson  (1884)  95 
Ind.  408,  it  was  held,  apparently,  that 
property  owners  who  appeared  in  a 
drainage  proceeding  without  notice  did 
not  thereby  waive  the  right  to  assert 
the  invalidity  of  the  proceedings  be- 
cause other  necessary  parties  were  not 
notified  and  did  not  appear. 

In  Tennessee  Drainage  Dist.  v.  Moye 
(1913)  258  111.  296,  101  N.  E.  580,  it 
was  held  that  the  failure  to  post  no- 
tices, as  required  by  the  statute,  in 
ten  different  places  in  a  drainage  dis- 
trict, made  the  organization  of  the  dis- 
trict fatally  defective  as  to  any  of 
the  property  owners  who  appeared 
specially  in  the  court  below,  but  did 
not  file  objections  waiving  defects  in 
the  posting  of  such  notices.  The  court 
said:  "The  plaintiffs  in  error  here  did 
not  file  any  objections  in  the  court  be- 
low, although  at  the  August  term, 
1912^ — the  next  term  after  the  order 
organising  the  district  had  been  en- 
tered in  the  county  court, — they  en- 
tered a  special  appearjince,  asking  that 
the  court  correct  the  record  so  as  to 
show  that  no  objections  had  been  filed 
by  any  property  owner  as  to  the  or- 
ganization of  the  district.  By  making 
this  motion,  thus  limited,  they  did 
not  waive  the  defect  in  the  posting  of 
the  said  notices." 

Where  a  property  owner  appears  be- 
fore the  board  of  supervisors  and  urges 
certain  objections  to  the  report  of  the 
engineer  in  proceedings  to  establish 
a  drainage  district,  she  cannot,  on  ap- 
peal, complain  of  other  defects  in  the 
report,  which  do  not  deprive  the  board 
of  supervisors  of  jurisdiction  to  order 
the  improvement.  Lyon  v.  Sac  County 
a912)  165  Iowa,  367,  136  N.  W.  324. 

A.  JPer/oratofHw  of  woHb. 

An  objection  to  a  drainage  assess- 
ment for  lack  of  benefit,  and  because 
the  ditch  deviates  from  the  original 
plan,  is  waived  where  the  property 
owner,  after  notice^  appears  before  the 
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commissioners,  the  jurisdiction  thus 
obtained  not  being  lost,  if  the  ditch  is 
established  substantially  on  the  route 
described  in  the  petition.  Brown  v. 
Corrigan  (1911)  86  Kan.  33,  116  Pac. 
226,  wherein  the  court  said :  "The  ap- 
pellant's land  was  described  in  the 
petition,  and  the  point  of  commence- 
ment, although  upon  the  line  of  a  pub- 
lic highway,  was  still  upon  his  land, 
for  the  fee  was  still  in  him.  Conceding, 
however,  that  because  it .  did  not  ap- 
pear from  the  petition  that  any  of  his 
land  except  that  within  the  highway 
was  to  be  taken^  and  that  the  ditch 
should  therefore  be  considered  as 
passing  through  lands  not  described 
in  the  petition,  then  clearly  he  had  am- 
ple-opportunity to  present  his  claim 
after  the  commissioners  and  the  sur- 
veyor had  laid  off  and  marked  the  route 
upon  his  own  land,  of  which  fact  he 
had  personal  knowledge.  Besides  this, 
the  appellant  was  an  active  party  to 
the  proceedings,  which  were  in  prog- 
ress for  nearly  a  year.  He  was  bound 
to  take  notice  of  any  step  taken  there- 
in by  the  commissioners,  after  they 
acquired  jurisdiction  in  the  first  in- 
stance, that  they  were  autboritsed  by 
law  to  take  afterward.  .  One  of  thesft 
steps,  necessarily  ineidmtal  to  the 
power  delegated  to  than,  was  to  deter- 
mine the  starttag  point,  which,  as  we 
have  seen,  was  not  required  to  cor- 
respond exactly  with  th«  description 
in  the  petition.*^ 

a.  ilMemmetit. 

Where  a  property  owner,  in  answek^ 
to  a  notice  of  the  petition  for  the  con- 
stmction  of  a  ditch,  appears  and  flies 
a  general  remonstrance,  but  does  not 
object  to  the  inclusion  of  his  lands 
within  the  boundaries  of  the  district, 
he  waives  the  right  to  object  to  the 
assessment  on  that  ground,  Mackay 
V.  Hancock  County  (1908)  137  Iowa, 
88,  114  N.  W.  552. 

So,  where  a  property  holder  appears 
before  the  board  of  supervisors,  and 
files  a  written  protest  against  includ- 
ing his  lands  within  a  proposed  drain- 
age district,  on  the  ground  that  he 
claims  and  holds  them  under  title  de- 
rived from  the  Mexican  government, 
but  does  not  claim  that  his  lands  are 
not  swamp  and  overflowed,  he  should 
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be  considered  as  estopped  in  certiorari 
proceedings  from  asserting  to  the  con- 
trary. K&eax  V.  Yolo  County  (1874)  47 
CaL  222. 

In  Baker  t.  Morrill  Drainage  Diat. 
(1915)  98  Neb.  791,  154  N.  W.  533.  it 
was  held  that  where  a  property  owner 
appeared  before  the  board  of  directors 
of  a  drainage  district  and  objected  to 
the  assessment  of  benefits  against  his 
proper^,  and,  when  his  objections 
were  overruled,  appealed  to  the  dis- 
trict court,  he  thereby  waived  any 
right  to  insist  that  no  apportionment 
of  benefits  had  been  made.  The  court 
said:  "Conceding  that  the  proceed- 
ings of  the  board,  or,  to  speak  more 
accurately,  the  record  made ,  by  the 
board  of  its  proceedings,  may  not  have 
been  in  all  respects  regular,  the  ap- 
pellants are  not  in  a  position  to  claim 
that  no  apportionment  of  benefits  was 
«ver  made.  If  that  allegation  be  true, 
what  did  they  appeal  from?  They  ap- 
peared before  the  board  and  made 
their  objections.  When  those  objec- 
tions were  overruled,  they  appealed 
to  the  district  court.  In  so  doing,  they 
waived  any  right  to  insist  that  no  ap- 
portionment of  benefits  had  been  made. 
It  certainly  would  be  a  unique  pro- 
cedure for  them  to  go  to  the  district 
court,  and  say  in  one  breath  that  they 
appeal  from  an  apportionment  of  bene- 
fits made  by  the  drainage  district,  and 
3n  the  next  breath  tell  the  court  that 
the  drainage  district  had  not  made  any 
Assessment.  By  their  appeal  they  sub- 
mitted their  cause  to  the  court,  and 
invoked  its  aid  in  reviewing  the  ap- 
portionment which  had  been  made. 
They  thereby  asked  the  court  to  take 
«vidence,  investigate  the  facts,  and 
determine  whether  their  assessment 
was  unjust  or  inequitable." 

A  property  owner  who  appears  be- 
fore ttte  board  of  supervisors  and 
specifies  certain  other  objections  to 
proceedings  to  establish  a  drainage 
district  cannot,  on  appeal,  object  to 
the  apportionment  of  costs  against 
her  property,  recommended  by  the 
commissioners  appointed  for  that  pur- 
pose; but  she  is  not  estopped  to  ob- 
ject to  an  increase  by  the  board  of 
supervisors  of  the  assessment  so 
recommended  by  the  commiasioners. 


I^OB  V.  Sac  County  (1919)  156  Ivwa, 
867,  186  N.  W.  824. 

O.  Failure  to  pursue  remeOij  vitliin  time 
prescribed  hy  statute. 

Under  the  Michigan  practice,  if  a 
property  ownw  does  not,  within  the 
time  given  by  law,  review  drain  pro- 
ceedings by  certiorari,  he  is  estopped 
from  questioning  the  legality  of  the 
drain,  unless  there  is  some  constitu- 
tional objection.  Crandall  v.  Mc- 
Elheny  (1906)  146  Mich.  191,  109  N. 
W.  261;  Grandchamp  v.  McCormick 
(1907)  150  Mich.  232,  114  N.  W.  80. 

-So,  in  Indiana,  where  the  statute 
fixes  ttie  time  within  which  a  remon- 
strance against  a  proposed  ditch  n^y 
be  filed,  the  right  to  remonstrate  is 
lost  if  not  taken  advantage  of  within 
the  prescribed  period.  Tolin  v.  Jones 
(1904)  33  Ind.  App.  423,  71  N.  E.  678. 
See  to  the  same  effect,  Ross  v.  Hannah 
(1910)  173  Ind.  671,  91 N.  E.  232.  And 
this  rule,  has  been  applied  to  an 
amended  remonstrance.  Smith  v. 
Biesiada  (1910)  174  Ind.  134,  90  N. 
E.  1009.  So,  a  landowner  brought  into 
the  proceedings  for  the  first  time  by 
the  report  of  the  drainage  commis- 
sioners must  exercise  his  right  to  re- 
monstrate within  the  days  after  serv- 
ice of  notice  of  the  hearing  of  the 
report,  or  he  will  be  held  to  waive  it. 
Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  v. 
Hodge  (1911)  176  Ind.  669,  94  N.  E. 
324.  . 

Where  an  ordei*  of  court,  docket- 
ing the  petition  for  establishing  a 
ditch,  is  irregular  for  the  want  of  an 
indorsement  oh  the  petition  fixing  the 
time  for  such  docketing,  an  objection 
to  this  irregularity  is  waived,  after 
the  three  days'  time  allowed  by  statute 
for  filing  a  remonstrance  has  expired. 
Smith  V.  Smith  (1884)  97  Ind.  273, 
wherein  the  court  said;  "The  irregu- 
larities complained  of  and  attempted 
to  be  reached  by  appellants*  motion 
to  dismiss  the  petition,  and  to  set  aside 
the  orders  docketing  and  referring  the 
same  to  the  commiasioners  of  drain- 
age, were  such  as  would  not  render 
the  proceedings  void,  but  were  cured 
by  the  judgment  confirming  the  assess- 
ments. And  we  think,  also,  that  ap- 
pellants' failure  to  present  their  ob- 
jections to  such  irregularities  within 
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the  time  limited  by  statute  must  be 
reg'arded  as  a  waiver  of  such  objec- 
tions." See  to  the  same  effect,  Carr  r. 
State  (1885)  103  Ind.  548.  3  N.  E.  376. 
So,  an  objection  to  a  petition  for  a 
drain,  in  that  it  fails  to  show  on  its 
face  that  the  lands  of  the  petitioners, 
Aought  to  be  drained,  do  not  lie  wi^iin 
the  corporate  limits  of  any  town  or 
city,  is  waived  if  not  made  within  ten 
days  as  required  by  statute.  Hardin 
V,  Cook  (1914)  181. Ind.  698.  106  N.  E. 
231.  Similarly,  in  Michigan,  certiorari 
to  review  the  proceedings  taken  by 
drain  commissioners  must  be  applied 
for,  and  notice  of  the  writ  served  on 
the  commissioner,  within  ten  days  aft- 
er his  determination,  and  an  objection 
to  the  sufficiency  of  a  petition  for 
cleaning  out,  widening,  and  deepening 
a  part  of  a  public  drain  is  lost,  if  ap- 
plication for  the  writ  is  not  made  with- 
in the  statutory  period.  Blumfleld 
Twp.  V.  Brown  (1902)  180  Mich.  604, 
90  N.  W.  284. 

Property  owners  who  are  interested 
in  a  proposed  drain,  although  not 
named  in  the  petition,  have  the  right 
to  be  admitted  on  application,  and  to 
iile  a  remonstrance,  if  the  time  for 
filing  the  same  has  not  expired;  but 
it  is  their  duty  to  make  application  at 
the  first  opportunity.  Under  this 
rule,  whnre  an  owner  knows  of  the 
drainage  proceedings,  and  that  ceae- 
tain  names  have  been  left  out  of  the 
petition  with  the  fraudulent  purpose 
of  defeating  a  remonstrance,  before 
the  original  parties  by  lapse  of  time 
have  lost  their  right  to  file  a  remon- 
strance, and  fails  to  take  the  neces- 
sary steps  to  be  made  a  party  and  file 
a  remonstrance,  he  will  not  be  per- 
mitted to  file  it  after  that  time  has 
expired.  Keiser  v.  Mills  (1903)  lfi2 
Ind.  366,  69  N.  E.  142,  wherein  the 
court  said:  "The  rule  is  well  settled 
that,  in  cases  where  a  party  is  entitled 
to  relief  from  the  fraud  of  another,  he 
must  act  promptly  upon  its  discovery, 
and,  to  render  his  pleading  sufficient, 
the  facts  stated  therein  must  be  such 
that  the  court  can  say  therefrom  that 
he  haa  so  acted,  and  that  by  tite  exer- 
cise of  ordinary  diligence  the  discov- 
ery could  not  have  been  before  made. 
Even  if  appellees'  application  to  file 


said  remonstrance  were  otherwise  suf- 
ficient,— a  question  we  need  not  and 
do  not  decide. — it  is  clear  that  no  facts 
affirmatively  showing  diligence  were 
alleged." 

So,  where  the  contract  for  the  con- 
struction of  a  drain  has  been  let  and 
money  expended  in  the  conatruction  of 
the  work,  an  objection  that  the  drain 
commissioner  did  not  file  his  opinion 
as  to  the  necessity  of  the  drain  will 
not  foe  heard,  in  a  suit  to  restrain  the 
completion  of  the  work.  In  such  case, 
a  property  owner  failing  to  bring  cer- 
tiorari within  the  time  allowed  by  law 
is  guilty  of  laches,  which  bars  his 
right  to  review  defects,  either  by  cer- 
tiorari or  by  a  bill  in  equity.  Swan 
Creek  Twp.  v.  Brown  (1902)  130  Mich. 
382,  90  N.  W.  38. 

Where  a  notice  to  landowners  to  file 
claims  for  damages  is  sufficient  in  so 
far  as  a  particular  property  holder  is 
concerned,  he  is  estopped  from  object- 
ing to  its  regularity  if  he  does  not  file 
his  claim  with  the  board  until  the  stat- 
utory time  limit  has  expired.  Collins  v. 
Pottawattamie  County  (1912)  158 
Iowa,  322,  138  N.  W.  1095. 

Likewise,  where  property  owners  re- 
ceive notice  of  a  drainage  assessment' 
in  time  to  review  it  by  certiorari,  and ' 
fail  to  do  so  before  the  time  limited 
for  such  review  has  expired,,  t^ey  lire 
estopped  tiiereafter  to  question  the.  as- 
sessment by  bill  in  equity.  .Clinton 
Twp.  V.  Teachout  (1907)  160  Miclu 
124,  111  N.  W.  1062.  r 

A  Louisiana  statute  provides  ^hat 
whenever  a  debt  has  been  incurred  and 
bonds  ordered  to  be  issued  and  a 
forced  contribution  or  acreage  levied, 
as  provided  for  in  the  previous  sec- 
tion, any  landowner  having  property 
situated  within  the  limits  of  the  area 
proposed  to  be  drained,  shall  have  the 
right  durii^r  sixty  days  next  following 
the  date  ot  the  publication  of  the  reso- 
lution required  by  the  preceding  sec- 
tion to  appeal  to  the  courts  for  the 
purpose  of  testing  the  validity  of  such 
proceedings,  after  which  time  the 
right  to  resort  to  the  courts  shall  be 
forever  barred."  In  accord  with  the 
provisions  of  this  statute,  a  suit  filed 
after  the  expiration  of  the  sixty  days, 
and  after  a  debt  had  been  created,  and 
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bonda  ismad  and  negotiated  therefor* 
was  held  too  late,  in  Hubert  Vial 
(1920)  —  La.  — ,  64  3o.  901. 

d.  Failure  to  appeal, 

i.  GeneraUy. 

The  statutes'  relating  to  drainage 
proceedings  ordinarily  provided  for  an 
appeal  to  the  courts  by  an  aggrieved 
property  owner,  from  one  or  more  of 
the  decisions  made  by  the  administra- 
tive officers  having  control  of  a  drain- 
age  proceeding,  or  by  a  court  having 
power  to  make  interlocutory  orders 
therein.  The  general  rule,  subject  to 
some  exceptions  arising  from  peculiar 
circumstances,  or  from  the  fundamen- 
tal nature  of  the  defect  complained 
of,  seema  to  be  that  a  property  owner 
who  fails  to  take  an  appeal  thus  al- 
lowed is  estopped  thereafter  to  raise 
any  question  which  could  have  been 
urged  on  the  appeal.  See  the  cases 
cited  in  the  following  subdivisions, 
wherein  the  application  of  the  rule  to 
particular  defects  is  considered. 

The  closely  related  proposition  that 
an  order  made  in  the  course  of  a 
drainage  proceeding  is  conclusive  on 
collateral  attack  is  considered  as  in- 
volving no  element  of  estoppel,  and  is 
excluded. 

Where  the  right  of  appeal  is  givm 
from  practically  every  determination 
of  the  bounty  board  in  regard  to  a 
ditch,  a  property  owner  who  fails  to 
exercise  his  statutory  right  of  appeal 
is  estopped  from  questioning  the  va- 
lidity of  the  assessment  because  the 
petition  is  defective  in  the  description 
of  the  route.  Smith  v.  Pence  (1914) 
33  S.  D.  616.  146  N.  W.  709. 

3.  Conformttp  of  proceedings  to  etiUute. 

An  order  of  a  court  for  the  construc- 
tion of  a  ditch  is  a  final  proceeding,  in 
a  competent  court  having  jurisdiction 
over  the  subject-matter  and  over  the 
parties  to  the  record.  Accordingly,  if 
a  property  owner  is  injured  by  the 
drainage  proceeding,  he  should  appeal 
from  the  order,  and  if  he  does  not  do 
so  he  is  bound  by  the  assessment. 
Chambers  t.  Kyle  (1879)  67  Ind.  206. 

Similarly,  a  railroad  company  which 
does  not  appeal  from  the  decision  of 


drainage  eommissionere  to  place  » 
ditch  along  the  right  of  way  is  ea- 
t<H)ped  thereafter  to  claim  that  such 
a  location  of  the  ditch  was  unautiior- 
ised.  Baltimore  &  O.  S.  W.  R.  Co.  v. 
Jackson  County  (1900)  166  Ind.  260, 
58  N.  E.  837,  59  N.  E.  856. 
.  However,  equity  will  restrain  the 
construction  of  a  drain,  though  no  ap- 
peal was  taken  from  the  decision  of 
the  commissioners,  and  no  attempt 
was  made  to  review  the  proceedings 
by  certiorari,  where*  the  commissioners 
are  charged  with  fraud  in  locating  the 
drain  along  the  right  of  way  of  a  rail- 
road, instead  of  across  private  prop- 
erty, the  statute  providing  that  no 
drain  shall  be  constructed  along  the 
line  of  any  railroad,  without  the  con- 
sent of  the  company  owning  or  operat- 
ing such  road,  if  it  shall  appear  to  the 
special  commissioners  or  jury  that 
such  drain  can  equally  well  be  laid 
on  private  lands.  Toledo,  S.  &  M.  R. 
Co.  V.  Shafer  (1916)  190  Mich.  89,  155 
N.  W.  712. 

A  drainage  assessment  cannot  be 
attacked  because  of  error  in  the  estab- 
lishment of  the  district,  by  one  who 
appeared  at  the  hearing  where  the  es- 
tablishment was  considered,  and  did 
not  appeal  from  the  decision  there 
made.  Kelley  v.  Drainage  Diet  (1912) 
168  Iowa,  7S6,  188  N.  W.  841,  wherein 
the  court  said:  "The  only  remedy  of 
an  owner  of  lands  contiUned  therein, 
made  a  party  to  the  hearing  on  the 
petition  fdr  tiie  establiahment  of  the 
drainage  district,  is  by  appeal  to'  the 
district  court,  and  a  failure  to  avail 
himself  of  that  remedy  is  waiver  of 
all  other  remedies."  See  to  the  same 
effect,  Herron  v.  Drainage  Dist.  (1912) 
—  Iowa,  — ,  138  N.  W.  846. 

A  property  owner  is  estopped  from 
objecting  to  drainage  proceedings  on 
the  ground  that  there  was  no  neces- 
sity for  the  improvement,  where  the 
decision  of  the  commissioner  estab- 
lishing the  fact  of  necessity  is  not  ap- 
pealed from  within  the  statutory  pe- 
riod. Homer  v.  Biggam  (.1877)  86 
Mich.  243. 

So,  an  objection  to  an  assessment 
that  the  contemplated  drain  was  not 
of  public  utility  cannot  be  made  in  an 
action  to  enforce  payment.  Smith  v. 
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Clifford  (1884)  99  Ind.  113,  wherein 
th«  court  said:  "In  such  cases,  all  ir- 
nffulariUes  before  the  county  board 
are  waived  by  not  appealing  from  their 
judgment." 

On  the  same  principle,  it  was  held 
in  Simpson  v.  Kossuth  County  (1917) 
180  Iowa,  1330,  162  N.  W.  824,  that  a 
landowner  was  estopped  to  object  that 
the  report  of  the  engineer  did  not  fix 
definitely  and  specifically  the  exact 
boundaries  of  the  land,  the  court  say- 
ing: "The  omission  in  question  was 
one  that  the  board  of  supervisbrs  had 
authority  to  direct  the  engineer  to  cor- 
rect, and  doubtless  would  have  done 
so,  had  their  attention,  at  the  time, 
been  called  thereto.  The  engineer 
could  readily  have  marked  out  the 
boundaries  on  his  plat  with  precision. 
It  therefore  seems  clear  that  the  omis- 
sion is  only  an  irregularity,  ^ich 
could  easily  have  been  corrected  by 
the  engineer,  and  that  appellant,  fail- 
ing to  appeal  from  the  finding  and  or- 
der of  the  board,  must  be  held  to  have 
waived  such  irregularity." 

But  the  return  by  the  commissioners 
on  the  aaMsament  roll  that  they  had 
jointly  viewed  and  assessed  the  lands, 
as  required  by  statute,  is  not  conclu- 
sive, when  in  fact  it  appears  that  they 
had  not  done  sa  3uch  a  failure  by 
the  commissioners  to  perform  their 
da^  is  jurisdictional,  and  an  owner 
ma^  raise  the  question  for  the  first 
tiaM  in  dftfttwe  of  an  action  to  recover 
the  asseesment,  though  he  did  not  ap- 
peal from  the  confirmation.  People  v. 
Hagar  (1874)  49  CaL  229. 

The  confirmation  of  a  drainage  as- 
sessment is  ordinarily  considered  to 
be  an  adjudication  that  all  notices  re- 
quired in  the  course  of  the  drainage 
proceeding  were  properly  given,  and 
a  property  owner  who  fails  to  appeal 
from  the  order  of  confirmation  is  es- 
topped to  resist  payment  of  the  assess- 
ment on  the  ground  of  an  insufiicient 
notice. 

Thus,  an  objection  that  a  property 
owner  was  not  notified  of  the  resolu- 
tion and  order  of  the  commissioners, 
fwitlring  special  assessment,  and  of  the 
filing  of  the  assessment  roll,  and  that 
he  did  not,  in  fact,  learn  of  the  same 
until  after  the  time  allowed  for  an  ap- 
9  A.L.R.— 66. 
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peal  therefrom  had  expired,  cannot 
be  heard  in  an  application  for  judg- 
ment of  sale.  People  ex  reL  Barber  v. 
Chapman  (1889)  127  lU.  887,  19  N.  E. 
872,  wherein  the  court  said:  "From 
the  time  t£e  drainage  commissioners 
assume  to  exercise  the  powers  con- 
ferred on  them,  and  which  are  to  re- 
sult in  the  levying  of  a  special  drain- 
age assessment,  the  proceedings  may 
not  inaptly  be  likened  to  a  suit  in 
court.  The  commissioneils,  as  a  flrat 
step,  make  a  classification  of  the 
lands;  the  property  owners  are  then 
brought  before  thera  by  notice, — resi- 
dents by  personal  service,  and  nonresi- 
dents by  publication, — and  the  suc- 
ceeding steps  to  be  taken,  both  by  the 
property  owner  and  by  the  commis- 
sioners, follow  in  regular  progression, 
and  without  unnecessary  delay.  And 
for  the  same  reason  that  a  party  over 
whose  person  the  court  had  acquired 
jurisdiction  is  required  to  take  notice 
of  the  different  steps  taken  in  his 
cause,  the  property  owner  in  a  drain- 
age district,  who  has  been  notified  of 
the  classification  of  the  lands,  must 
also  be  required  to  take  notice  of  each 
succeeding  step  taken  by  the  commis- 
sioners to  effect  the  object  for  which 
the  district  has  been  organized." 

So,  the  order  of  court  approving 
and  confirming  drainage  assessments, 
when  no  appeal  is  taken,  is  conclusive 
on  all  landowners  over  whom  the  court 
has  acquired  Jurisdiction,  and  an  own- 
er is  estopped  thereby  from  objecting: 
to  an  assessment  on  the  ground  that 
the  notice  of  the  petition  served  on 
him  was  not  issued  by  the  clerk,  and 
was  issued  and  served  before  the  peti- 
tion was  filed.  Shaum  v.  Harrington 
(1910)  173  Ind.  610,  91  N.  E.  226. 

Similarly,  an  objection  to  the  service 
of  notice  of  the  application  for  the  ap- 
pointment of  drainage  commissioners, 
in  that  the  return  stated  that  it  was 
served  upon  the  heirs  of  the  deceased 
owner,  without  giving,  their  names, 
should  be  made  by  appeal  from  the 
proceedings  of  the  commissioners,  and 
when  not  so  made,  is  waived.  Re 
Beehler  (1886)  3  N.  Y.  S.  R.  486. 

On  the  same  principle,  an  objection 
to  the  sufficiency  of  notice  of  proceed- 
ings for  the  establishment  of  a  swamp 
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land  district,  as  to  the  names  of  own- 
ers and  the  description  of  lands,  is 
Anally  decided  by  the  court  confirm- 
ing the  action  of  the  commissioners 
when  the  question  is  raised)  where' no 
appeal  was  taken  from  the  decree. 
Wofford  V.  Williams  (1916)  110  Miss. 
637,  70  So.  823. 

The  collection  of  drainage  assess- 
ments cannot  be  defeated,  where  prop- 
er notices  hav^  been  given^  by  reason 
of  any  defect  in  the  proceedings  oc- 
cutring  prior  to  the  order  of  the  board 
of  supervisors  establishing  the  ditch 
or  drain,  and  such  order  is  conclusive 
und  final  that  all  prior  proceedings 
were  regular  and  according  to  law, 
unless  they  are  appealed  from.  This 
rule  is  applicable  to  an  objection  to 
the  irregularity  in  the  publication  or 
service  of  notice  of  the  pendency  of  a 
petition  for  the  establishment  f  of  a 
drainage  district,  which,  when  not 
made  before  the  board,  is  waived. 
Lightner  v.  Greene  County  (1909)  145 
Iowa,  95,  123  N.  W.  749. 

So,  a  property  owner  is  estopped 
from  objecting  to  a  drainage  assess- 
ment on  the  ground  that  the  notice  by 
the  auditor  of  the  pendency  of  the  pro- 
ceeding does  not  contain  a  sufficient 
description  of  the  public  highway  as- 
sessed for  the  construction  of  a  ditch, 
having  failed  to  appeal  from  the  deci- 
sion of  the  board  of  commissioners, 
which  is  final  and  cannot  be  attacked 
collaterally.  Argo  v.  Barthhand  (1881) 
80  Ind.  63. 

Likewise,  where  a  notice  of  the  fil- 
ing of  the  petition  is  given  in  substan- 
tia] compliance  with  the  statute,  but 
is  defective  in  not  stating  the  name 
as  it  appears  of  record,  and  the  com- 
missioners hold  that  the  notice  is  suf- 
ficient, a  failure  to  appeal  therefrom 
estops  the  owner  from  asserting  the 
invalidity  of  the  proceedings.  Kepler 
V.  Wright  (1893)  136  Ind.  77,  35  N.  E. 
1017,  wherein  the  court  said:  "It  is 
the  policy  of  the  law,  and  in  this  in- 
stance it  is  the  letter  of  the  law,  that 
the  order  and  judgment  of  the  com- 
missioners shall  be  conclusive  of  the 
questions  of  the  regularity  of  the  pro- 
ceedings. To  say  that  a  great  system 
of  drainage,  11  miles  of  which  have 
been  completed,  with  the  expenditure 


of  large  sums  of  money  and  promises 
of  great  public  and  private  benefits, 
may  be  stopped,  the  expenditure  wast- 
ed, and  a  pond  or  lakk.  created,  because 
of  a  slight  irregularity,  is  not  sanc- 
tioned by  the  law,  and  cannot  receive 
the  aid  of  equity." 

But,  where  the  name  of  an  owner  of 
land  does  not  appear  in  the  notice 
given  by  the  auditor  of  the  filing  of 
the  petition,  nor  in  any  of  the  pro- 
ceedings before  the  county  board,  ja- 
risdictign  as  to  him  is  not  acquired, 
and  the  assessment  made  on  his  lands 
is  void.  Under  these  circumstances, 
he  is  not  estopped  from  contesting  the 
validity  of  an  assessment  in  an  action 
to  enjoin  collection,  notwithstanding 
the  decision  of  the  board  of  commis- 
sioners. Vizzard  v.  Taylor  (1884)  97 
Ind.  90.  See  also  Brosemer  v.  Kelsey 
(1886)  106  Ind.  604,  7  N.  E.  569,  hold- 
ing that  an  owner's  right  could  not  be 
affected  by  a  proceeding  to  which  she 
was  in  no  way  a  party,  and  of  which 
she  had  no  notice.  See  to  same  effect, 
McCoUum  V.  Uhl  (1891)  128  Ind.  S04, 
27  N.  E.  162,  726. 

So,  where  property  owners  have  no 
actual  notice  of  the  pendency  of 
drainage  proceedings  until  after  the 
rendition  of  judgment  confimUng  the 
assessment  of  benefits,  they  are  not 
estopped  from- questioning  the  validity 
of  the  assessment.  Scott  t.  Brackett 
(1883)  89  Ind.  413,  where  the  court 
said:  "It  will  be  observed  tikat  this 
statute  makes  no  provision  for  per- 
sonal notice.  The  only  notice  required 
is  constructive.  With  such  notice,  a 
lien  may  be  fixed  upon  the  land  af< 
fected  by  the  proposed  work.  With- 
out it,  no  lien  can  be  acquired,  though 
it  is  so  declared.  This  is  elementary, 
as  every  man  must  have  'his  day  in 
court.'  .  .  .  This  lien  is  given  by 
statute,  and  in  order  to  acquire  it  the 
provisions  of  the  statute  must  be  pur- 
sued. This  is  especially  true  in  the 
cbservance  of  those  provisions  which 
confer  the  authority  to  proceed.  These 
are  jurisdictional,  and  without  their 
observance  the  court  possesses  no 
power  to  make  any  order  in  the  pro- 
ceeding. This  is  the  rule  as  to  proc- 
ess ;  if  none  is  sexred  the  court  has  no 
jurisdiction.   If  notice  is  given,  but 
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not  such  as  is  required  by  the  statute, 
and  the  court  proceeds,  its  action  la 
at  least  erroneous,  and  will  be  re- 
versed upon  appeal,  where  there  has 
been  no  waiver  of  the  irregularity. 
Without  notice  as  required  by  the  stat- 
ute, the  court  possesses  no  power  to 
refer  the  matter  to  the  commissioners 
of  drainage,  nor  does  it  possess  any 
power  to  make  such  reference  until  an 
affidavit  that  notice  has  been  given  as 
required  by  statute  has  been  made. 
Thia  la  the  express  provision  of  the 
statute.  In  no  other  way  can  it  ap- 
pear that  notice  has  been  given,  and 
in  its  absence  it  does  not  appear  that 
notice  was  given.  It  will  not  do  to  say 
that  the  affidavit  is  mere  proof  that 
notice  was  given,  and  that  if  it  were 
in  fact  given  the  reference  is  not  er- 
roneous, though  the  affidavit  required 
by  statute  is  not  made.  The  statute 
requires  it,  and  in  order  to  fix  a  lien 
upon  lands  affected,  against  the  own- 
er's wishes,  its  provisions  must  be  ob- 
served. This  is  especially  true  where 
it  is  sought  to  be  done  by  constructive 
notice.  In  such  case,  all  the  require- 
ments of  the  statute  must  be  observed, 
in  order  to  authorize  the  court  to  pro- 
ceed and  fix  the  lien.  ...  In  the 
absence  of  an  aifidavit,  the  court  pos- 
sesses no  power  to  make  the  reference 
as  it  does  not  and  cannot  otherwise 
appear  that  the  notice  required  by 
statute  has  been  given.  An  affidavit, 
however,  was  filed.  This  was  not  such 
aa  required  by  the  statute.  This  the 
appellees  concede,  und  after  the  judg- 
moit  of  confirmation  they  filed  an- 
other, and  now  insist  that  this  affidavit 
supplied  the  defect.  We  think  other- 
wiae.  The  requirement  of  the  statute 
that  an  affidavit  must  be  made  that 
notice  has  been  given  is  a  condition 
precedent  to  the  right  to  make  the 
reference,  and  the  reference  cannot 
be  made  until  this  requirement  of  the 
statute  has  been  obaerved.  .  .  . 
Besidea,  the  additional  affidavit  was 
defective  in  thia,  that  it  did  not  ahow 
that  said  notices  had  been  poated  for 
twenty  days  before  the  reference,  and 
this  fact  was  not  shown  by  either  af- 
fidavit. If,  then,  the  additional  affida- 
vit may  be  regarded  as  supplying  all 
other  defects,  both  of  them  only  show 


defective  service,  which  is,  as  has  of- 
ten been  decided,-  good  canse  for  re- 
versal upon  appeal.  ...  In  this 
case  there  was  no  waiver,  as  there  was 
no  appearance  until  after  judgment  of 
confirmation,  and  upon  appearance  an 
unsuccessful  application  was  made  to 
set  aside  the  judgment  for  such  irreg- 
ularity. This  motion,  in  our  opinion, 
should  have  been  sustained,  and  the 
reference  set  aside." 

Where  the  statute  provides  for  an 
appeal  from  an  allotment  to  m^e  re- 
pairs, an  owner  who  delays  and  fails 
TO  avail  himself  of  this  remedy  is 
estopped  thereafter  from  objecting 
that  the  allotment  was  not  legal  and 
valid,  on  the  ground  of  insufficiency  of 
notice.  Cochran^.  White  (1898)  151 
Ind.  4S5,  61  N.  £.  72S.  But  if  no  notice 
is  given,  the  surveyor  has  no  jurisdic- 
tion to  make  an  allotment,  and  the 
allotments,  being  void,  may  be  at- 
tacked collaterally.  Beatty  v.  Pruden 
(1895)  13  Ind.  App.  507,  41  N.  E.  961, 
wherein  the  court  said:  "It  is  averred 
in  the  complaint  before  us  that  the 
appellant  was  a  resident  landowner, 
and  it  is  also  ahown  that  no  copy  of 
the  notice  of  the  allotment  was  ever 
served  upon  him.  The  allotment  was 
therefore  void  as  to  the  appellant,  and 
subject  to  collateral  attack.  The  sur- 
veyor could  acquire  jurisdiction  over 
him  and.  his  lands  only  in  the  way 
pointed  out,  and  that  waa  by  serving 
upon  him  a  copy,  of  the  notice.  Per- 
haps if  some  kind  of  personal  notice 
had  been  served  upon  the  appellant, 
and  the  surveyor  had  determined  that 
it  was  sufficient,  such  determination 
might  be  conclusive  upon  the  appel- 
lant as  against  a  collateral  attack. 
.  .  .  In  the  present  case  it  may  as 
truthfully  be  said  .  .  .  that  the 
proceedings  which  are  claimed  to  con- 
clude the  appellant,  and  to  estop  him 
from  asserting'  the  invalidity  of  the 
allotments,  were  such  as  affected  the 
private  and  property  rights  of  the 
appellant  personally,  and  distinct 
from  any  interest  he  had  in  common 
with  other  citizens  and  taxpayers.  At 
all  events  he  was  entitled  to  notice  by 
having  a  copy  tliereof  served  upon 
him,  which  was  not  done.  Consequent- 
ly, the  aurv^r,  when  he  made  the 
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allotment  against  the  appellant,  was 
without  jurisdiction,  and  his  proceed- 
ings in  the  premises  were  void." 

4.  Pci'fortnance  of  ttork. 

One  who  seeks  to  enjoin  an  assess- 
ment on  the  ground  that  a  change  was 
made  by  the  surveyor  in  the  depth  of 
a  ditch,  but  took  no  appeal  from  the 
order  of  the  drain  commissioner  as- 
sessing the  cost  of  the  work  on  the 
property  owners  benefited,  cannot,  aft- 
er the  lapse  of  a  year,  apply  for  a  writ 
of  certiorari.  Horn  v.  Livingston 
County  (1904)  135  Mich.  553,  98  N. 
W.  266. 

0.  AftMetniitciil. 
(tt)  ICj-reitsh'Pn^s  *i  geneml. 

Where  an  appeal  is  given  by  statute 
f(Jr  the  correction  of  all  errors  that 
may  be  committed  by  the  commission- 
ers in  making  drainage  assessments, 
an  objection  to  a  third  assessment,  on 
the  ground  that  the  two  first  were 
adequate  to  meet  the  expenses  of  the 
improvement,  is  lost  by  the  failure  to 
take  advantage  of  the  remedy  provid- 
ed by  law.  Morrell  v.  Union  Drainage 
Dist  (1886)  118  III.  139,  8  N.  E.  876. 

So,  where  the  statute  provides  an 
adequate  mnedy  by  appeal,  in  case 
of  an  erroneous  drainage  assessment, 
that  remedy  must  be  held  to  be  excln- 
sive,  and  partlM  who  havt  neglectKl 
to  pursue  it  mast  be  conclusively  pre- 
sumed to  be  content  with  the  as* 
sessment.  Under  this  rule,  an  objec- 
tion that  the  assessment  on  railroad 
property  is  largely  in  excess  of  the 
benefits  arising  from  a  proposed  sys- 
tem of  drainage  cannot  be  raised  for 
the  first  time  in  an  action  to  foreclose 
the  lien  of  the  assessment.  Wabash 
Eastern  R.  Co.  v.  East  Lake  Fork  Spe- 
cial Drainage  Dist.  (1890)  134  UL  ^ 
10  L.R.A.  285,  25  N.  E.  781. 

Likewise,  though  the  method  and 
manner  of  taking  an  appeal  from  an 
order  confirming  assessments  is  not 
provided  for  in  the  Drainage  Act,  the 
general  statute  providing  for  appeals 
must  control,  and  an  aggrieved  own- 
er, who  has  allowed  the  statutory  time 
to  elapse  without  action,  cannot  there- 
after be  hwrd  upon  the  question  of 
excessive  assessments.  St.  Louis,  I.  M. 


&  S.  R.  Co.  V.  Maple  Slough  Drainage 
Dist.  (1919)  —  Ark.  — ,  211  S.  W.  168. 

In  like  manner,  where  the  commis- 
sioners of  a  drainage  district  have 
acquired  jurisdiction  as  required  by 
statute,  and  the  property  ownersf  aft* 
er  notice  of  a  hearing  on  assessments, 
have  had  an  opportunity  to  be  heard 
on  their  objections  thereto,  they  are 
estopped,  in  the  absence  of  an  appeal, 
to  object  that  the  assessments  are 
greater  than  the  benefits  received,  or 
are  not  in  proportion  to  those  levied 
on  other  property  receiving  cor- 
responding benefits.  Davis  v.  Lincoln 
County  (1913)  45  Okla.  284,  137  Pac. 
114. 

The  probable  cost  of  proposed  drain- 
age work,  which  is  the  amount  to  be 
raised  by  an  assessment,  is  fixed  by 
the  decree  confirming  the  report  of  the 
commissioners,  and  when  it  is  not  ap- 
pealed from  within  ten  days,  it  is  final 
and  conclusive.  Under  this  ruling, 
therefore,  an  objection  that  the  com- 
missioner assessed  more  than  the  cost 
of  the  construction  of  canals,  as  es- 
timated by  the  engineers  and  by  the 
commissioners,  cannot  be  raised,  if  the 
appeal  is  not  taken  within  the  required 
time.  Wheeler  &  Silber  v.  Bogue 
Phalia  Drainage  Dist  (1914)  106 
Miss.  619,  64  So.  375;  Montgomery  v. 
Krouch  (1919)  —  Okla.  — ^  186  Pac. 
218. 

In  Trimble  v.  McGee  (1887)  112  Ind. 
307,  14  N.  E.  83,  it  was  said,  with  re- 
spect to  a  claim,  that  a  drainage  as- 
sessment was  excessive:  '*We  are  of 
opinion  that  the  informalities,  irreg- 
ularities, and  alleged  illegalities, 
even  in  the  proceedings  of  the  town- 
ship trustee,  of  which  they  complain, 
cannot  be  made  available  by  them  in 
this  suit  to  defeat  the  assessments 
against  their  lands.  In  the  absence  of 
any  showing  to  the  contrary,  it  may 
be  assumed,  we  think,  that  appellants 
had  full  notice  of  the  assessments 
made  by  the  trustee  on  their  lands,  in 
ample  time  to  have  appealed  therefrom 
to  the  circuit  court  of  Tipton  county, 
if  they  were  aggrieved  thereby.  Up- 
on such  an  appeal  they  could  have  ob-, 
tained  all  the  relief  which  the  statute 
contemplates  they  should  have  in  such 
a  case;  namely,  the  determination  of 
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the  cost  of  such  repairs  and  work, 
&nd  the  assessment  of  the  amount 
thereof  on  their  respective  tracts  of 
land  in  accordance  with  equity,  fair 
dealing,  and  good  conscience."  See  to 
^arae  effect,  Wisman'v.  McGee  (1S87) 
112  Ind.  600.  14  N.  E.  876. 

But  a  failure  to  appeal  from  an  as- 
sessment will  not  estop  a  property 
owner  from  objecting  to  its  validity, 
where  it  appears  that  the  lands  were 
twice  assessed  in  the  names  of  dif- 
ferent persons.  Etchison  Ditching 
Asso.  V.  Hillis  (1872)  40  Ind.  408, 
wherein  the  court  said:  "In  our  opin- 
ion, the  right  of  appeal,  as  given  by 
said  section,  and  the  failure  to  take 
such  appeal,  cannot  render  valid  a 
double  assessment.  The  appellee 
might  have  appealed,  but  his  failure 
to  do  so  cannot  deprive  him  of  the 
right  to  urge  such  objection  to  the 
complaint.  The  action  is  based  upon 
the  assessment,  and,  before  the  assess- 
ment can  be  enforced,  the  corporation 
must  show  a  valid  and  legal  assess- 
ment." 

So,  the  fact  that  the  report  of  the 
board  of  supervisors  in  favor  of  an  ex- 
tension of  a  drainage  district  contains 
a  tentative  estimate  of  the  apportion- 
ment of  the  assessment  does  not  re- 
quire the  property  owners  in  the 
newly  added  territory  to  appeal  from 
the  adoption  of  that  report,  but  they 
are  entitled  to  wait  until  the  assess- 
ment against  them  is  made,  before 
objecting  thereto.  Loomis  v.  Board  of 
Supervisors  (1919)  —  Iowa,  — ,  178 
N.  W.  616. 

(b)  CUusiftcatUm.  of  lands. 

Where  a  property  owner,  on  notice, 
appeOTB  before  the  board  and  flies  ob- 
jections to  the  classification  of  land 
for  the  purposes  of  a  drainage  assess- 
ment, but,  having  the  right  to  appeal, 
fails  to  exercise  it,  this,  under  well- 
settled  rules,  forecloses  further  in- 
sistence that  the  district  was  made  to 
include  lands  which  should  have  been 
omitted.  Chicago  &  N.  W.  R.  Co.  v. 
Hamilton  County  (1917)  182  Iowa,  60, 
162  N.  W.  868,  165  N.  W.  390. 

So,  where  a  property  owner  fails  to 
appeal  from  the  decision  of  the  board 
of  county  commissioners  adverse  to 
his  contention  that  the  lands  assessed 


for  the  construction  of  a  drainage 
ditch  are  not  used  for  agricultural 
purposes,  but  are  covered  with  tim- 
ber, brush,  and  weeds,  and  therefore 
are  not  liable  to  assessment,  he  is-- 
cstopped  to  raise  the  same  question  in 
later  proceedings.  Milne  v.  McKinnon 
(1913)  82  S.  D.  627,  144  N.  W.  117, 
wherein  the  court  said:  "Certainly  a 
tract  of  land  need  not  be  in  use  and 
cultivated  for  agricultural  purpose}* 
in  order  for  it  to  be  agricultural  land. 
The  unbroken  prairie,  the  timber-cov- 
ered valleys  and  hillsides,  are  agri- 
cultural lands  before  they  have  been 
prepared  for  husbandry,  as  well  as 
after  they  have  been  so  prepared.  It 
certainly  does  not  appear  that  this 
tract  of  land  is  not  agricultural  land. 
If  it  was  agricultural  land,  then  con- 
cededly,  when  properly  included  in  the 
drainaire  system,  it  was  assessable  for 
any  benefits  it  may  have  received. 
Whether  it  did  receive  any  benefits 
from  the  drainage  system,  and  the  ex- 
tent of  such  benefits,  were  matters 
clearly  within  the  jurisdiction  of  the 
board  to  determine,  and  its  detennina- 
tion  thereon,  if  honestly  made,  can 
only  be  reviewed  upon  appeal;  and 
any  allegations  contained  in  the  com- 
plaint setting  forth  that  said  lands 
were  of  little  value  as  agricultural 
lands,  and  that,  owing  to  their  peculiar 
situation,  they  could  not  be  and  were 
not  benefited  by  the  drainage  system, 
are  improperly  pleaded,  and  are  not 
confessed  by  the  demurrer,  being  mat- 
ters that  could  be  considered  only  up- 
on an  appeal  from  the  assessment 
made." 

Similarly,  a  property  owner  who 
fails  to  appeal  from  the  order  of  the 
commissioner,  designating  the  lands 
constituting  a  drainage  district  and 
apportioning  the  bonefits,  is  boand  by 
the  apportionment,  despite  a  failure 
to  give  proper  notice  of  the  hearing. 
Hinkley  v.  Bishopp  (1908)  152  Mich. 
256, 114  N.  W.  676. 

Where  no  objection  to  the  boundary 
lines  of  a  district  ia  made  at  the  time 
of  its  fonnation,  and  no  appeal  is  tak- 
en from  the  order  establishing  it, 
within  the  time  provided  by  the  stat- 
ute, it  cannot  later  be  raised.  "The 
objection  not  having  been  made  at  the 
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proper  time,  nor  the  order  appealed 
from,  it  must  be  considered  waived." 
Less  Land  Co.  v.  Fender  (1916)  119 
Art  20,  173  S.  W.  407. 

Likewise,  where  a  judgment  of  coa- 
firmation  shows  that  an  assessment 
was  levied  against  a  city  for  the  ben- 
efit of  its  streets  and  alleys,  clearly 
indicating  all  the  streets  and  alleys 
of  the  city,  if  the  evidence  in  the 
record  does  not  support  such  a  Judg- 
ment, the  error  should  be  taken  ad- 
vantage of  on  appeal  or  writ  of  error, 
and  the  failure  to  describe  them  suffi- 
ciently is  nothing  more  than  a  mere 
irregularity,  which  could  easily  have 
been  cured  by  amendment,  and  cannot 
be  raised  for  the  first  time  in  a  collat- 
eral proceeding.  Kickapoo  Drainage 
Dist.  V.  Mattoon  (1918)  284  HL  393, 
120  N.  E.  256. 

In  Wofford  v.  Williams  (1916)  110 
Miss.  637,  70  So.  823,  in  disposing  of 
an  objection  to  drainage  proceedings 
on  the  ^und  that  after  the  formation 
of  the  district  certain  lands  were  tak- 
en therefrom,  the  court  said:  "Being 
in  court,  it  was  the  duty  of  the  com- 
plainants in  this  case  to  come  before 
the  board  of  supervisors  and  object  to 
such  steps  as  they  believed  were  un- 
lawful ;  and  if  such  proceedings  were 
not  regular,  and  orders  were  made  by 
the  board  of  supervisors  in  further- 
ance of  the  purposes  of  this  drainage 
district  which  they  believed  to  be  ir- 
regular, the  right  of  appeal  to  the  cir- 
cuit court  from  such  order  was  grant- 
ed them  by  statute.  Before  the  bonds 
were  actually  issued  and  sold,  it  ap- 
pears that  every  landowner  was  cited 
to  appear  to  make  objections  to  any 
and  all  irregularities  that  might  have 
existed  in  any  of  the  previous  proceed- 
ings of  the  board,  and  in  that  notice 
all  persons  in  the  district  were  actual- 
ly notified  in  compliance  with  all  the 
provisiona  of  the  amended  statute.  It 
further  appears  that,  at  the  regular 
time  named  in  the  notice,  tiie  board 
proposed  to  reissue  the  bonds  in  ques- 
tion. The  majority  of  the  complain- 
ants, if  not  all  of  them,  appeared  at 
this  meeting  and  protested  against  the 
action  of  the  board,  and  time  was 
granted  them  within  which  to  file  a 
bill  of  exceptions  and  appeal  to  the 


circuit  court  This  idea  was  aban- 
doned, and  an  injunction  was  sought 
restraining  the  collection  of  taxes  in 
lieu  thereof.  In  our  opinion,  the  ac- 
tion of  the  chancellor  in  sustaining  the 
demurrer  to  complainant's  bill  for  in- 
junction was  correct.  At  the  most, 
the  proceedings  of  the  board  of  super- 
visors, after  the  passage  of  the 
amendatory  Act  of  1912,  were  irreg- 
ular, and  the  complainants  and  all 
other  persons  owning  property  in  the 
district  were  parties  thereto,  and,  if 
they  desired  to  challenge  the  correct- 
ness and  regularity  of  the  board  of 
supervisors,  they  ought  to  ,  have  pur- 
sued Uie  remedy  provided  for  them  by 
statute." 

An  objection  that  the  order  of  tibe 
commissioners  confirming  the  clas- 
sification of  lands  included  in  a  drain- 
age district  was  lost  or  misplaced  is 
not  one  which  can  be  raised  on  applica- 
tion for  judgment  of  sale,  where  the 
party  interested  has  not  appealed  from 
the  confirmation  of  the  assessment, 
nor  will  the  loss  of  the  order  serve  as 
an  excuse  for  failure  to  take  an  appeal. 
Scott  V.  People  (1887)  120  IlL  129,  11 
N.  E.  AGS,  wherein  the  court  said: 
"This  objection  clearly  does  not  affect 
the  justice  or  validity  of  the  assess- 
ment, and  consequently  cannot  prevail 
in  an  application  of  this  kind.  The 
appellants  were  bound,  at  their  peril, 
to  take  notice  of  all  orders  made  by 
the  commissioners  in  the  proceeding. 
The  statute  required  them  to  adjourn 
from  day  to  day,  until  all  objections 
to  the  classifications  of  the  lands  were 
heard  and  disposed  of.  After  the  first 
notice,  the  statute  declares  that  'all 
persons  shall  take  cognizance  of  all 
adjournments,  without  further  notice.' 
Had  appellants  been  present  when  the 
question  of  confirming  the  classifica- 
tion was  finally  disposed  of,  they 
would  have  been  put  in  possession  of 
all  the  facts  necessary  to  the  perfect- 
ing of  an  appeal." 

But  while  the  apportionment  of 
cost  and  estimate  of  benefits  in  a 
drainage  proceeding  is  the  field  over 
which  discretion  is  especially  given 
to  the  board  of  supervisors,  subject 
only  to  an  appeal  to  another  special 
tribunal,  and  while  it  is  true  that  a 


Digitized  by 


ANNO.— DBAINAGE— ASSESSMENT— WAIVER. 


887 


landowner  must  suffer  the  result  of 
any  honest  mistake  or  error  of  judg- 
ment committed  by  the  supervisors, 
yet  no  statutory  duty  is  more  imper- 
ative than  that  they  shall  honestly 
exercise  the  judgment  and  discretion 
thus  conferred  upon  them.  Hence  a 
landowner  is  not  estopped  to  contest 
the  validity  of  an  assessment  by  the 
decision  of  the  supervisors  and  failure 
to  appeal  therefrom,  where  it  appears 
that  they  arbitrarily,  and  not  in  the 
exercise  of  judgment,  omitted  lands 
directly  benefited,  and  in  like  manner 
assessed  portions  of  the  coat  on  lands 
not  at  all  benefited.  Fraser  t.  Mulany 
a906)  129  Wis.  377,  109  N.  W,  189. 

(e)  Land  not  IteMflimL 

Where  the  statute  provides  a  ronedy 
by  appeal  for  any  xwrson  aggrieved 
by  a  ih'ainage  assessment,  a  failure  so 
to  appeal  is  an  estoppel  to  raise  the 
objection  thereafter.  Mofilt  v.  Med- 
sker  Draining  Asso.  (1874)  48  Ind. 
107,  holding  that,  in  a  suit  to  recover 
an  assessment  the  defendant  could 
not  be  heard  to  allege  that  the  con- 
struction of  a  ditch  did  not  benefit 
his  land,  bat  injured  it. 

Whether  lands  are  benefited  at  all 
by  a  proposed  drain  is  not  open  to 
question  on  an  application  for  judg- 
ment of  sale,  but  is  conclusively  set- 
tled at  the  time  the  classification  of 
the  lands  is  made,  subject  to  review 
on  the  appeal  of  any  landowner  who 
might  feel  aggrieved.  People  ex  rel. 
Abt  V.  Soucy  (1913)  261  QL  108,  ICS 
N.  E.  670,  where  the  court  aaid:  "If 
any  landowner  desires  to  show  that 
his  laud  is  not  benefited  at  all,  or  has 
been  classified  too  high  by  the  com- 
missioners in  proportion  to  other 
lands  in  the  district,  he  has  his  rem- 
edy by  appeal  to  the  county  court, 
where  the  matter  can  be  finally  deter- 
mined by  a  jury." 

So,  where  there  is  no  appeal  from 
the  order  of  the  board  of  supervisors 
establishing  a  drainage  district,  and 
including '  a  railroad  right  of  way 
therein,  the  railroad  company  is 
estopped  from  saying  that  its  prop- 
erty has  not  been  benefited  to  any 
extent  Chicago  G.  W.  R.  Co.  v.  Du- 
buque County  (1916)  176  Iowa,  690, 
158  N.  W.  563. 


Likewise,  an  objection  that  a  high- 
way assessed  in  drainage  proceedings 
is  not  benefited  by  the  construction 
of  a  drain  cannot  be  raised  in  a  pro- 
ceeding to  collect  the  assessment.  The 
remedy  is  by  appeal  from  the  decision 
of  the  commissioners,  and  failure  to 
take  such  appeal  is  a  waiver  of  the 
right  to  object.  Highway  Comrs.  v. 
East  Lake  Fork  Special  Drainage  Dist. 
(1889)  127  IIL  581,  21  N.  E.  206. 

Where  the  order  of  the  county  court 
organizing  a  subdistrict  finds  that  the 
commissioners  "have  described  all  the 
lands  which  will  be  benefited"  by 
the  proposed  improvement,  and  that 
all  of  such  lands  are  within  the  bound- 
aries of  the  district,  a  property  owner 
who  desires  to  question  this  finding 
should  appeal  from  the  order,  and  not 
having  appealed,  but  acquiescing  in 
the  finding,  he  cannot  thereafter  ob- 
ject to  the  assessment  on  the  ground 
that  there  are  lands  which  were  not 
included  in  the  subdistrict,  which 
would  be  benefited,  and  which  were 
not  assessed  for  benefits.  Hadley 
Creek  Sub-Dist.  v.  Chicago,  B.  &  Q. 
R.  Co.  (1918)  284  III.  354,  120  N.  E. 
281. 

Similarly,  errors  of  the  county  board 
in  making  the  apportionment  of  ben- 
efits may  be  corrected  on  appeal,  and 
in  a  subsequent  action  to  cancel  the 
tax,  objection  to  the  form  or  letter  of 
the  findings  or  order  of  the  county 
board  in  determining  the  apportion- 
ment of  benefits  which  are  not  of  a 
jurisdictional  nature  will  not  be  con- 
sidered. White  v.  Papillion  Drainage 
Dist.  (1914)  96  Neb.  241,  147  N.  W. 
218. 

But  where  landowners  not  named  in 
drainage  proceedings  are  assessed  for 
benefits,  and  file  a  remonstrance 
against  the  establishment  of  a  drain, 
as  proposed,  on  the  ground  that  its 
construction  will  result  in  irreparable 
injury  to  their  lands,  but  fail  to  appeal 
from  the  decision  of  the  commission- 
ers, they  are  not  estopped  thereby,  and 
may  enjoin  the  construction  of  the 
ditch.  Bilsborrow  v.  Pierce  (1907) 
101  Minn.  271,  112  N.  W.  274,  wherein 
the  court  said:  "The  first  question 
presented  by  the  record  is  whether 
the  plaintiffs  lost  whatever  rights  they 
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mifirht  have  had  by  neglecting  to  ap- 
peal from  the  assessments  of  benefits 
and  damages  made  by  the  drainage 
commissioners.  We  think  they  did 
not.  It  is  elementary  that  the  board 
of  county  commissioners  could  not 
have  proceeded  against  lands  until 
they  had  acquired  jurisdiction,  and 
they  could  then  proceed  against  only 
such  lands  as  had  been  brought  with- 
in the  power  of  the  court  by  personal 
service  of  notice  upon  their  owners,  or 
by  notice  sufficient  in  ordinary  pro- 
ceedings in  rem,  in  accordance  with 
the  statute.  In  the  instant  case, 
there  had  been  no  personal  service  on 
the  owners.  Their  lands  had  not  been 
named  in  the  proceedings.  Neither 
plaintiffs  nor  their  property. had  been 
brought  within  the  jurisdiction  of  the 
county  commissioners.  It  may  be  that 
under  such  circumstances,  if  the  plain- 
tj£fB  had  seen  fit  to  do  so,  they  might 
have  appeared  before  the  board  of 
county  commissioners  and  might  have 
been  entitled  to  be  heard  by  them. 
.  .  .  The  plaintiffs  in  this  case  did 
not  see  fit  so  to  do.  Instead,  they 
elected  to  bring  an  action  to  enjoin 
the  township  authorities.  If  they  had 
the  right  to  do  this,  they  were  clearly 
not  estopped  by  failure  to  appeal.  Nor 
did  the  fact  that  they  filed  a  remon- 
strance make  them  parties  to  the  pro- 
ceedings." 

r.  Batoppel  by  acquieacenoe  or  accept 
ance  of  benefits. 

a.  Delay  or  acquiescence. 

While  ther«  are  some  cases  which 
hold  that  jurisdictional  defects  in  a 
drainage  proceeding  are  not  waived 
by  the  acquiescence  of  a  landowner, 
the  gen^l  rule  seems  to  be  that  if 
the  owner  of  property  affected  by  a 
drainage  project,  with  knowledge  that 
the  improvement  is  being  made,  stands 
by  without  objection  until  the  work 
is  completed  and  his  property  has  re- 
ceived the  benefit  thereof,  he  is 
estopped  to  resist  payment  of  the  as- 
sessment because  of  defects  in  the 
proceedings.  See  the  cases  cited  in 
the  following  subdivisions  of  this 
note,  wherein  the  application  of  the 


rule  to  particular  defects  is  consid- 
ered. 

"The  reasons  for  the  rule  so  applied 
are  obvious.  It  would  result  in  a  pal- 
pable wrong  to  permit  those  who  are 
parties  to  and  interested  in  such  pro- 
ceedings, particularly  the  petitioners, 
who  have  charge  and  control  of  the 
proceedings, — silently  to  permit  them 
to  proceed  to  completion,  including  the 
construction  of  the  ditch,  and  be  heard 
to  complain,  when  called  upon  to  pay 
the  assessments  made  against  them, 
that  the  proceedings  were  irregular, 
defective,,  and  void.  A  rule  which 
would  sanction  and  approve  of  such 
a  course  by  those  who  have  control  of 
the  proceeding  might  encourage  a  fail- 
ure of  compliance  with  the  statute  in 
some  respects  essential  to  the  juris- 
diction of  the  board,  for  therein  those 
benefited  by  the  final  construction  of 
'the  ditch  could  escape  payment  of  the 
expense  of  improving  their  property, 
and  cast  it  as  a  general  county  charge 
upon  taxpayers  who  received  no  ben- 
efit at  all."  State  v.  Lindberg  (1912) 
120  Minn.  147,  139  N.  W.  286. 

"This  rule  is  predicated  on  the  fact 
that  the  party  has  slept  upon  his 
rights^  and  has,  by  neglecting  to  as- 
sert them  and  by  allowing  the  author- 
ities to  go  on  with  the  improvement 
on  his  land,  and  presumably  for  his 
benefit,  placed  himself  in  a  position 
where  it  would  be  inequitable  to  allow 
him  an  injunction  to  restrain  the  col- 
lection of  his  share  of  the  work.  It  is 
essential  to  the  application  of  this 
rule  that  the  owner  should  know  that 
the  improvement  is  being  made,  and 
have  the  means  of  stopping  it,  or  ob- 

i'ecting  to  it,  before  the  authorities 
lave  expended  labor  or  money  in  its 
construction.  Without  such  knowl- 
edge, he  cannot  be  charged  with  neg- 
lect or  with  standing  by  and  permit- 
ting the  improvement.  .  .  .  This 
rule,  that  silence  or  acquiescence  may 
amount  to  a  waiver  of  the  right  to  an 
injunction  against  the  collection  of 
the  tax  or  assessment,  does  not  apply 
where  the  improvement  is  not  on  the 
land  of  the  party  sought  to  be  as- 
sessed. In  such  case  he  may  have  the 
injunction  after  the  work  is  completed, 
unless  he  has  requested  it  to  be  done 
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or  promised  to  pay  for  it."  Teegarden 
r.  Davis  (1881)  86  Ohio  St.  601,  where- 
in it  was  held  that  the  owner,  having 
no  notice  or  knowledare  of  the  worl^ 
was  not  estopped.  See  to  the  same 
effect.  Rice  v.  Wellman  (1891)  5  Ohio 
C,  C.  334,  S  Ohio  C.  D.  165. 

In  dismissing  a  petition  to  enjoin 
the  collection  of  an  assessment  for 
drainage  because  of  laches,  the  court, 
in  Cotzhausen  t.  Dick  (1909)  138  Wis. 
127,  119  N.  W.  822,  said:  "Re  insti- 
gated the  drainage  proceeding  by 
ftigning  the  original  petition.  He  was 
chargeable  with  constructive  notice 
of  the  decision  of  certain  commission- 
ers on  appeal,  directing  that  the  drain 
be  laid  and  requiring  supervisors  to 
proceed.  This  notice  results  from  the 
statute  requiring  the  filing  of  the  de- 
cision of  the  commissioners  in  a  public 
office.  He  was,  too,  chargeable  with 
knowledge  of  the  subsequent  proceed- 
ings of  the  town  supervisors  in  laying 
out  and  establishing  the  ditch,  and  in 
making  apportionment  of  the  cost 
thereof  to  the  parties  benefited.  He 
is  alleged  to  have  had  notice  in  fact 
thereof,  and  of  the  assessment  upon 
his  property,  before  the  letting  of  the 
contract  for  the  work,  and,  of  course, 
before  the  doing  of  the  work  by  the 
contractor.  Besides  which,  it  appears 
by  the  answer,  and  is  therefore  ad- 
mitted, that  plaintiff's  lands  are  ben- 
efited to  an  amount  at  least  equal  to 
the  assessment.  He  had  a  right  to  an 
appeal  from  that  assessment,  provided 
statute,  but  did  not  exercise  it.  He 
knowingly  permitted  the  contractor  to 
do  the  work  in  reliance  on  the  apecial 
assessment  as  nnassailed.  He  makes 
no  offer  to  pay  any  ftum  whatever.  In 
such  a  situation  a  court  of  equity 
should  not  listen  to  the  application  of 
a  property  owner  who  has  unprotest- 
ingly  allowed  others  to  expend  money 
or  labor  upon  an  improvement  which, 
under  some  circumstances,  the  author- 
ities would  have  a  right  to  make  at  his 
expense,  and  from  which  he  receives 
benefit,  to  excuse  him  from  the  pay- 
ment of  the  portion  assessed  against 
liis  premises." 

In  addition  to  the  cases  hereinafter 
more  particularly  stated,  the  rule  has 
been   enunciated   in   several  cases 


wherein  the  precise  nature  of  the  de- 
fect complained  of  was  not  stated. 

Thus,  in  Zeliff  v.  Bog  &  F.  Meadow 
Co.  (1902)  68  N.  J.  L.  200,  66  Atl.  802, 
it  was  held  that  after  a  lapse  of  three 
years  a  property  owner  will  not  be 
heard  to  object  to  an  assessment  be- 
cause of  any  mere  irregularity  in  pro- 
cedure. 

So,  in  Taylor  v.  Moseley  Creek 
Drainage  Dist.  (1918)  176  N.  C  217. 
96  S.  E.  1027,  the  court  held  that 
where  the  owners  of  land  have  notice 
of  the  establishment  of  a  drainage 
ditch,  actually  or  by  publication,  with 
full  opportunity  to  be  heard,  they  are 
estopped  by  a  delay  of  six  years,  in 
coming  forward  and  asking  for  a  re- 
assessment, when,  in  addition  to  the 
publicity  of  the  viewers  going  on  ttie 
land,  there  was  notice  from  the  phys- 
ical instalment  of  the  drainage  system 
and  repeated  publication  of  the  no- 
tices. 

Similarly,  in  Bresler  v.  Ellis  (1881) 
46  Mich.  386.  9  N.  W.  499,  in  holding 
that  where  proceedings  for  the  con- 
struction of  a  ditch  are  begun  two 
years  before  and  finished  eight 
months  before,  the  application  for  a 
writ  of  certiorari  to  review  the  pro- 
ceeding, the  delay  will  constitute 
laches  and  estop  the  petitioners  from 
seeking  relief,  the  court  said:  "The 
only  reason  intimated  as  an  explana- 
tion for  the  delay  is  a  statement  in  the 
petition  that  the  plaintiff  was  absent 
from  the  United  States  at  the  time  he 
was  first  informed  that  the  ditches 
were  finished  in  July,  1880.  There  is 
nothing  in  this  circumstance  to  excuse 
the  continued  failure  for  so  many 
months  to  take  steps.  There  will  be 
danger  of  great  injustice  in  allowing 
persons  to  lie  by  in  cases  of  this  class 
until  all  the  benefit  to  arise  from  the 
work  is  secured,  and  nothing  remains 
but  the  payment  of  their  share  of  the 
expense,  and  then  permit  them  to  in- 
tervene by  certiorari  and  procure  the 
proceedings  to  be  overthrown;  and 
before  permitting  it  the  court  should 
be  satisfied  that  the  delay  has  not  been 
owing  to  any  fault  or  neglect  on  the 
part  of  the  applicant."  Likewise,  it 
was  held  in  Smith  v.  Carlow  (1897J 
114  Mich.  67,  72  N.  W.  22,  that  where 
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parties  stand  by  and  see  drainage  pro- 
ceedings completed,  and  take  no  steps 
to  impeach  their  validity,  they  are 
estopped  to  question  their  validity 
when  called  on  to  pay  for  them.  In 
like  manner,  the  court  said  in  Moore  v. 
Mclntyre  (1896)  110  Mich.  237,  68  N. 
W.  130,  that  a  landowner  who  remains 
silent  until  a  drain  is  partially  con- 
structed under  statutory  authority, 
knowing  that  the  only  method  of  com- 
pensating those  who  performed  the 
labor  is  by  an  assessment  for  ben- 
efits, cannot,  after  the  benefits  have 
been  accepted  by  him»  maintain  a  bill 
in  equity  to  set  aside  the  proceedings 
for  alleged  irregularities. 

Where  a  party  stands  by  and  sees 
the  work  of  an  improvement  go  on, 
witK  full  knowledge  that  he  is  to  be 
assessed  therefor,  and  knowing  that 
those  who  do  the  work  can  be  com- 
pensated in  no  other  way  than  by  an 
assessment  for  benefits,  he  is  estopped 
from  objecting  to  irregularities.  At- 
well  V.  Barnes  (1896)  109  Mich.  10,  66 
N.  W.  583.  The  court  said  that,  what- 
ever may  be  the  rule  at  law,  equity 
will  not,  under  such  circumstances, 
grant  relief  even  from  jurisdictional 
defects.  See  to  the  same  effect,  Geib 
V.  MoRKisoN  County  (reported  here- 
with) ante,  839. 

Acquiescence  in  one  departure 
from  the  procedure  prescribed  in 
drainage  proceedings  does  not  estop 
a  property  owner  from  objecting  to  a 
subsequent  irregularity.  Thus,  in 
People  ex  rel.  Cline  v.  C^mp  (1909) 
243  IlL  154,  90  N.  E.  216,  attendance 
at  one  meeting  held  outside  the  dis- 
trict was  held  not  to  work  an  estoppel 
as  to  subsequent  meetings  so  held.  So, 
in  People  ex  rel.  Heikes  v.  Jonkman 
(1914)  266  III.  229,  107  N.  E.  159,  it 
was  held  that  the  payment  of  one 
drainage  tax  does  not  estop  a  land- 
owner from  objecting  to  subsequent 
distinct  levies  based  on  the  same  im- 
provement. See  to  the  same  effect, 
People  ex  rel.  Lusk  v.  Garner  (1915) 
267  III.  396,  108  N,  E.  344. 

A  railroad  company  assessed  for  the 
construction  of  a  drain  which  had  ac- 
tual knowledge  of  the  construction 
thereof  and  was  actually  benefited 
thereby,  and  which  has  been  guilty  of 


laches  both  before  and  after  institut- 
ing an  action  extending  over  a  period 
of  six  years,  cannot  maintain  an 
equitable  action  to  determine  the  va- 
lidity of  the  drainage  proceedings, 
especially  where  it  has  not  offered  any 
evidence  of  what  its  assessment  equi- 
tably should  have  been  and  has  not 
made  any  tender  to  the  court  to  pay 
for  the  actual  benefits  it  has  received. 
Northern  P.  R.  Co.  v.  Sargent  County 
(1919)  —  N.  D.  — ,  174  N.  W.  811. 

,9.  VuUaUn  of  statute. 

The  view  that  one  who  stands  by 
and  sees  his  property  benefited  by  the 

establishment  of  a  drainage  system  is 
estopped  to  question  the  regularity  of 
the  proceedings  was,  in  Phillips  v. 
Kankakee  Reclamation  Co.  (1912)  178 
Ind.  31,  98  N.  E.  804,  Ann.  Cas.  1915<;. 
66,  carried  to  the  length  of  holding 
that  a  property  owner»  after  standing 
by,  with  knowledge  of  drainage  pro- 
ceedings, and  making  no  protest 
against  the  construction  until  after 
the  completion  of  the  work,  which  ben- 
efited his  land,  is  estopped,  on  collat- 
eral attack  by  injunction,  from  assert- 
ing the  unconstitutionality  of  the 
statute  under  which  the  Improvement 
was  made. 

So,  in  Cass  County  v.  Plotner  (1897) 
149  Ind.  116,  48  N.  E.  635,  it  appeared 
that  a  landowner  had  notice  of  drain- 
age petitions,  of  the  assessments,  and 
of  the  various  steps,  as  required  by 
the  act,  relative  to  ditches  in  a  single 
county,  and  knowledge  of  the  issuance 
by  the  counties  of  bonds  for  largt' 
sums ;  that  he  lived  on  his  lands,  and 
saw  the  construction  of  the  ditch 
thereupon,  as  the  same  progressed; 
that  he  made  no  objection  to  or  com- 
plaint against  the  proceeding,  or  the 
construction  of  the  ditch  as  it  affected 
his  lands;  that  during  the  progress 
of  the  woric  he  joined  in  a  petition  to 
the  board  of  commissioners,  asking  an 
extension  of  the  time  for  the  payment 
of  the  first  instalment  of  the  assess- 
ment, and,  pursuant  to  said  petition, 
a  delay  of  one  year  in  the  enforcement 
of  the  assessments  was  allowed  by  the 
treasurer  of  said  county.  Under  these 
circumstances,  it  was  held  that  he  was 
estopped  to  assert  that  the  statute  was 
invalid  and  ineffectual  to  create  a 
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joint  tribunal  of  two  or  more  counties 
for  the  establishment  and  construction 
of  drains  over  5  miles  in  length,  ex- 
tending into  two  or  more  counties. 

But  to  the  contrary,  it  has  been  held 
that  where  the  statute  by  which  land 
'*in  the  vicinify  of  the  ditch"  is  made 
subject  to  assessment  for  a  part  of 
the  coat  of  construction  is  void,  be- 
cause it  fails  to  provide  for  any  notice 
to  the  owners  of  such  lands,  equity 
will  enjoin  the  collection  of  the  assess- 
ment; notwithstanding  the  owner  has 
an  adequate  remedy  at  law,  and  there 
is  no  estoppel  by  his  failure  to  act 
more  promptly.  Smith  v.  Peterson 
(1904)  123  Iowa,  672,  99  N.  W.  552> 
where  the  court  said:  "Where  a  tax 
iis  levied  wholly  without  jurisdiction 
or  authority,  the  rule  relied  upon  by 
counsel  does  not  apply." 

.3.  Confoi'mitfi  of  proceedinga  to  atatute. 

(a)  Et*tabllfhment  of  ^iutriet  or  corpora* 
tlon  generallif. 

In  People  ex  rel.  Kidd  v.  Crowley 
(1911)  250  III.  282.  95  N.  E.  192.  a 
quo  warranto  proceeding,  it  was  urged 
that  the  organization  of  a  drainage 
district  was  void  because  one  of  the 
highway  commissioners  signed  the 
petition  for  the  organization  of  the 
district,  and  also  made  affidavit  that 
the  petition  contained  the  required 
number  of  signers  and  thereafter 
found  that  the  affidavit  was  made  by 
a  credible  witness.  The  court,  without 
passing  on  whether  this  would  be  a 
valid  objection,  if  raised  in  apt  time, 
held  that  it  could  not  be  raised  at  such 
a  late  hour,  saying:  "Many  relations, 
both  public  and  private,  are  so  in- 
volved in  a  proceeding  of  this  nature 
that  each  case  must  be  largely  decid- 
ed on  its  own  special  and  particular 
facts.  Not  every  departure  from  the 
law  in  the  organization  and  conduct  of 
the  proceedings  of  the  district,  or  the 
use  of  its  franchises,  will  justify  such 
an  order  as  was  entered  by  the  trial 
court  in  this  case.  While  the  public 
authorities  will  not  be  barred,  either 
by  laches  or  the  acquiescence  of  indi- 
viduals, where  it  doesriiot  appear  that 
the  information  is  filed  exclusively  for 
the  benefit  of  private  interests,  still 
this  court  has  frequently  held  that  un- 


reasonable delay  or  acquiescence  on 
the  part  of  the  persons  complaining, 
as  well  as  considerations  of  public  in- 
terest or  convenience,  will  justify  the 
refusal  of  the  court  to  proceed  to  judg- 
ment, although  no  statute  of  limita- 
tions has  intervened.  ...  In  a 
certiorari  case,  wherein  the  facts  as 
to  laches  or  estoppel  were  no  stronger 
than  here,  the  court  held  that  it  would 
be  an  abuse  of  its  sound  legal  discre< 
tlon,  and  of  great  public  detriment,  to 
quash  the  proceedings,  as  the  errors, 
at  the  most,  were  technical  and  harm- 
less, and  were  not  shown  to  be  such 
as  would  cause  substantial  injustice 
to  anyone.  .  ,  .  Such  is  the  situa- 
tion here.  After  the  participation  of 
all  the  relators  in  the  preliminary  or- 
ganization, assessments  were  levied, 
liabilities  incurred,  and  contracts  to 
large  amounts  were  entered  into  be^ 
fore  any  steps  were  taken  to  inquire 
into  the  legality  of  the  organization 
of  this  district.  If  the  facts  are  as  set 
out  in  these  pleas,  the  acquiescence 
of  the  relators  in  the  proceedings  bars 
them  from  raising  the  questions  of 
which  they  now  complain." 

So,  where  a  property  owner  has 
stood  by  for  more  than  a  year  and  al- 
lowed a  ditch  to  be  constructed  at 
great  expense  and  labor,  it  is  too  late 
to  review  the  legality  of  the  proceed- 
ings, and  a  writ  of  certiorari  will  be 
denied.  Haines  v.  Campion  (1840)  18 
N.  J.  L.  49. 

But  a  landowner  is  not  estopped 
from  enjoining  the  collection  of  an  as- 
sessment for  the  construction  of  a 
drain,  though  he  stood  by  without  giv- 
ing notice  of  any  objection,  and  per- 
mitted the  company  to  expend  a  large 
sum  of  money,  by  which  his  land  was 
benefited,  where,  by  reason  of  a  fatal 
defect  in  the  articles  of  association, 
such  company  was  not  legally  incor- 
porated, and  therefore  all  the  subse* 
quent  proceedings  were  invalid.  New- 
ton Coun<7  Drawing  Go.  v.  Nofsinger 
(1873)  43  Ind.  666. 

(h)  Bcsolution  or  finding  of  neeeaattv.  ' 

In  Kellogg  V.  Ely  (1864)  15  Ohio  St 
64,  a  suit  to  enjoin  the  collection  of 
an  assessment  for  the  construction  of 
a  ditch,  for  the  reason  that  the  record 
of  the  proceedings  did  not  affirmative- 
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ly  show  a  finding  that  tibe  ditch  was 
"demanded  by,  or  conducive  to,  the 
public  health,  convenience,  or  wel* 
fare,"  as  required  by  statute,  the 
court,  in  holding  the  landowner  to  be 
tistopped,  said:  "It  is  evident  enough 
that  when  the  proceedings  in  the  pro- 
bate court,  on  inquiry  of  damages 
claimed  by  him,  were  ended,  the  plain- 
tiff below  might  have  proceeded  on 
error  to  test  their  legality,  and;  if 
erroneous,  to  reverse  them.  And 
when  the  ffnal  order  establishuig  the 
ditch  was  made  by  the  county  com- 
missioners, he  might  have  then  pro- 
ceeded, on  error  or  by  appeal,  to  ques- 
tion their  power  and  jurisdiction,  and 
to  undo  what  may  have  been  erro- 
neously done.  And  these  remedies,  if 
th^  had  been  resorted  to,  would  have 
had  these  important  recommendations 
^that  whatever  had  been  done  erro- 
neously, or  without  authority  of  law, 
would  have  been  set  aside;  officers 
would  have  been  instructed  as  to  their 
duties,  and  parties  as  to  their  rights; 
and  proceedings,  reconunencing  from 
the  erroneous  point  of  departure, 
would  have  been  carried  on  in  strict 
conformity  to  law,  with  all  just  in- 
terests respected  and  all  rights  con- 
served. But  it  does  not  appear  that 
any  resort  was  had  to  these  remedies. 
Again,  when  the  different  sections  of 
this  ditch  were  let  to  the  lowest  bid- 
der, and  when  the  first  apade  had  been 
thrust  into  the  earth  in  the  execution 
of  the  contract  then  made,  before  the 
contractors  had  expended  any  money, 
or  the  laborers  any  sweat,  then,  if 
ever,  the  remedy  by  injunction  was 
open  to  the  plaintiff  below.  But  then 
he  did  not  invoke  it.  It  does  not  ap- 
pear from  the  record  that  he  ever 
warned  the  contractors  or  laborers 
that  he  intended,  for  himself,  to  resist 
the  collection  of  the  assessment  which 
must  follow  to  raise  the  money  to  pay 
them;  but,  remaining  inactive  and 
silent  until  his  swamp  lands  were 
drained  by  a  ditch  of  nearly  a  mile  in 
length,  he  then,  for  the  first  time,  asks 
the  interposition  of  a  court  of  equity. 
We  think  he  comes  too  late." 

(e)  QualificatUm  of  official. 

Where  a  landowner  requested  and 
assented  to  the  making  of  a  drainage 


assessment,  esqyressed  himself  satia- 
fied,  and  i^tood  by  while  the  improve- 
ment was  being  made,  he  is  estopped 

from  objecting  to  it  on  the  ground  that 
the  appraisers  were  not  sworn  to  make 
the  assessment  as  required  by  law. 
Kevins  &  O.  C.  Twp.  Draining  Co.  v. 
AUdre  C1871)  36  Ind.  189. 

(d)  Aaquirino  rtgM  of  «MHr, 

Where  a  property  owner  made  no 
attempt  to  prevent  or  stop  the  con^ 
struction  of  a  drain,  it  cannot  escape 
its  proportion  of  tiie  cost,  In  an  action 
to  recover  an  assessment  paid  under 
protest,  on  the  ground  that  the  release 
of  the  right  of  way  was  not  authorized 
by  the  board  of  directors  of  the  owner. 
Banney  Refrigerator  Co.  v.  Smith 
(1909)  157  Mich.  802,  122  N.  W.  91, 
wherein  the  court  said:  *'Were  it 
some  other  person  whose  land  had 
been  irregularly  appropriated,  this 
plaintiff  could  not  make  such  irreg- 
ularity the  basis  of  this  action.  The 
proceedings  to  acquire  the  right  of 
way,  and  those  to  apportion  benefits, 
are  separate  and  distinct." 

(e)  Notice. 

The  failure  to  give  a  notice  required 
in  the  course  of  drainage  proceedings, 
and  a  defect  in  such  a  notice,  have 
been  distinguished  in  at  least  one  case, 
with  respect  to  estoppel  by  acquies-. 
cence  to  object  to  the  assessment  by 
reason  thereof.  Prezinger  v.  Harness 
(XS88)  114  Ind.  491,  16  N.  E.  496. 
wherein  it  was  said:  "There  is  a 
fundamental  difference,  however,  be- 
tween proceedings  had  without  any 
notice,  and  those  which  follow  a  de- 
fective or  insufficient  notice — ^between 
no  notice  at  all,  or  notice  by  a  wrong, 
incomplete,  or  defective  name;  and 
equally  radical  is  the  distinction  be- 
tween an  attempt  to  arrest  proceed- 
ings that  may  be  void  as  to  some  third 
person,  before  the  work  which  the  pro- 
ceedings direct  is  completed,  and 
which  cannot  be  completed  without 
the  consent  of  such  person,  and  an  at- 
tempt to  have  them  adjudged  void  aft- 
er the  work  has  been  fully  completed. 
Where  the  jurisdiction  of  a  court, 
whether  it  be  2  court  of  limited  'or 
'general  jurisdiction,  depends  upon  the 
BufBciency  and  validity  of  a  certain  no- 
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tice  or  process  which  it  passes  upon 
and  holds  sufficient,  although  the  de- 
cision be  entirely  erroneous,  the  pro- 
ceedings which  follow  are  not  on  that 
account  void,  but  are,  when  questioned 
collaterally,  binding  upon  all  those  af- 
fected by  the  judgment  finally  ren- 
dered, to  whom  there  was  an  apparent 
attempt  made  to  give  notice." 

A  like  distinction  has  been  held  to 
be  implied  in  a  curative  act,  relative 
to  notice  of  drainage  allotments.  See 
Hille  V.  Neale  (1904)  32  Ind.  App.  341, 
697^.  E.  713. 

So,  it  has  been  held  that  where  a 
property  owner  has  received  no  notice 
of  proceedings  for  cleaning  and  wid- 
ening a  ditch,  as  required  by  law,  he 
is  not  estopped  from  contesting  an 
assessment  therefor,  on  the  ground 
that  the  ditch  was  on  his  land  and 
sufficient  for  his  needs,  by  the  mere 
fact  of  being  present  on  the  premises 
with  the  appraisers  when  they  were 
executing  the  order  of  the  board. 
Porter  v.  Durham  (1887)  98  N.  C.  820, 
3  S.  E.  832. 

Similarly,  where  the  statute  requires 
public  notice  of  the  letting  of  con- 
tracts, this  is  a  condition  precedent  to 
the  incurring  of  expense,  and  a  prop- 
erty owner,  by  an  explainable  delay 
of  one  year,  is  not  estopped  from  seek- 
ing relief  in  equity  from  an  invalid 
assessment.  Burnett  v.  Scully  (1886) 
56  Mich.  874,  23  N.  W.  60. 

Likewise,  it  has  been  held  that  where 
the  return  of  service  of  notice  is  insuffl- 
ciwt,  a  delay  of  two  years,  idthough 
the  work  has  been  done,  taxes  collect- 
ed therefor  and  paid  upon  the  con- 
tract some  months  previous  thereto, 
will  not  estop  an  owner,  where  it  ap- 
pears "that  the  opening  of  this  ditch 
has  lowered  a  lake  upon  the  waters 
of  which  his  lands  fronted,  changing 
what  was  a  thing  of  beau^,  and  af- 
forded a  safe  and  easy  place  for  wa- 
tering stock  and  other  conveniences, 
into  an  unsightly  and  sickening  mud- 
hole,  unsafe  and  dangerous,  and  that 
during  the  progress  of  the  work  he 
was  assured  the  opening  of  the  ditch 
would  have  no  such  e£Feet.  Under 
such  circumstances,  he  did  not  lose 
his  rights  by  the  delay."   Wright  v. 


Rowley  (1880)  44  BQch.  557,  7  N.  W. 

235. 

On  the  other  hand,  it  has  been  held 
that  a  landowner  who  stands  by  and 
sees  the  construction  of  a  ditch  with- 
out objection,  until  after  its  comple- 
tion, is  estopped  from  asserting  that 
the  statutory  requirement  as  to  the 
giving  of  notice  or  the  letting  of  the 
contract  was  not  complied  with.  Mun- 
cey  V.  Joest  (1881)  74  Ind.  409,  where 
the  court  said:  "The  second  cause 
upon  which  appellant  bases  his  right 
to  an  injunction  would  be  a  sufficient 
one,  if  urged  by  a  person  "vtho  had  not 
estopped  himself  by  his  silence.  If  the 
appellant  had  made  the  proper  resist- 
ance to  the  prosecution  of  the  work, 
and  made  it  without  delay,  he  would 
have  been  entitled  to  relief.  The  stat- 
ute does  require  that  public  notice 
shall  be  given  of  the  time  appointed 
for  receiving  bids  for  the  construc- 
tion of  ditches.  The  evident  intention 
of  the  statute  is  that  notice  shall  be 
given  in  such  a  manner  as  that  com- 
I>etitive  bids  may  be  invited  and  re- 
ceived. The  provision  is  neeessary  for 
the  protection  of  those  who  are  com- 
pelled to  bear  the  burden  of  the  ex- 
pense entailed  upon  them  by  the 
construction  of  the  ditch.  As  the  stat- 
ute is  silent  as  to  the  manner  in  which 
notice  shall  be  given,  it  must  be  held 
that  reasonable  notice  is  required.  We 
think  that  posting  up  one  notice  at 
the  courthouse  was  not  sufficient,  but 
that  notices  should  have  been  posted 
in  the  vicinity  of  the  ditch.  The  pro- 
vision of  the  statute  as  to  the  posting 
of  other  notices  indicates  very  clearly 
that  the  legislature  intended  that  a 
reasonable  number  of  notices  should 
be  posted  in  the  neighborhood  through 
which  the  ditch  runs.  As  the  appel- 
lant made  no  objection  until  after  the 
work  had  been  fully  completed,  he  is 
not  now  in  a  situation  to  complain  of 
the  insufficiency  of  the  notice  of  the 
letting  of  the  contract.  Having  re- 
ceived the  full  benefit  of  the  work  ^one 
by  the  contractor,  he  cannot  now  es- 
cape payment  upon  the  ground  that 
proper  notice  of  the  letting  of  the  con- 
tract was  not  given.  It  is  a  well-set- 
tled rule  of  equity  that,  if  a  party  is 
guilty  of  laches  or  unreasonable  delay 
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in  the  enforcement  of  faia  rights,  he 
thereby  forfeits  his  claim  to  equitable 
relief.  The  rule  is  more  especially  ap- 
plicable to  cases  where  a  party,  beinsr 
cognizant  of  his  rights,  does  not  take 
those  steps  to  arrest  them  which  are 
open  to  him,  but  lies  by  and  suffers 
other  parties  to  incur  expenses  and 
enter  into  engagements  and  contracts 
of  a  burdensome  character." 

So,  an  objection  that  no  notice  was 
given  of  the  time  of  the  making  o£  an 
assessment  to  the  owner  of  land,  as 
required  by  law,  is  waived  where  the 
latter  requests  that  the  assessment  be 
made,  and  the  company  expends  a 
large  sum  of  money  in  making  the  im- 
provement on  the  faith  of  the  assess- 
ment, the  owner  expressing  himself  as 
satisfied,  and  standing  by  while  the 
"votk  is  going  on.  Nevins  &  0.  C.  Twp, 
Draining  Co.  v.  Alkire  (1871)  36  Ind. 
189. 

Likewise,  in  a  case  where  it  ap- 
peared that  a  landowner  had  acquired 
title  subsequent  to  the  preliminary 
proceedings  for  the  construction  of  a 
ditch,  and  for  the  sole  purpose  of  rais- 
ing objections  which  were  not  open  to 
his  grantor,  it  was  held  that  his  knowl- 
edge of  the  proceedings  estopped  him 
to  object  on  the  ground  that  he  had 
no  notice,  especially  since  it  was 
bhown  that  the  commissitmera  did  not 
know  of  the  transfer  of  the  land,  and 
served  notice  on  the  grantor.  Hackett 
V.  Brown  (1901)  128  Mich.  141,  87  N. 
W,  102. 

To  the  same  effect  is  the  dictum  in 
State  ex  rel.  Sheffer  v.  Fuller  (1909) 
88  Neb.  784,  120  N.  W.  495,  wherein  it 
appeared  that  notice  of  the  establish- 
ment of  a  drainage  district  and  elec- 
tion of  directors  was  properly  given, 
but  before  the  day  set  the  board  of 
commissioners  extended  the  bounda- 
ries of  the  proposed  district,  but  made 
no  change  in  the  notice.  It  was  said 
that  any  landown^s  who  "did  not  have 
knowledge  of  the  change,  or  partici- 
pate in  the  election,"  might  question 
the  validity  of  the  election  by  quo  war- 
ranto. 

With  respect  to  notices  in  drainage 
proceedings  which  are  merely  defec- 
tive, it  seems  that  a  landowner  who 
stands  by  without  objections  until  the 


completion  of  the  work  thereto  waives 

the  defect. 

Thus,  in  Prezinger  v.  Harness 
(1888)  114  Ind.  491,  16  N.  E.  496.  the 
court  said:  "The  record  in  the  pres- 
ent case  shows  that  a  notice  therein 
set  out  was  duly  given,  and  it  shows 
that  the  board  of  commissioners  ad- 
judged the  notice  to  be  sufficient.  It 
cannot  be,  and  is  not,  denied  but  that 
the  appellee  was  duly  notified.  In- 
deed, it  appears  that  one  of  the  drains 
belonging  to  the  system  was  estab- 
lished on  his  own  petition,  and  some 
of  the  irregularities  in  respect  to 
names  are  found  in  the  proceedings 
which  he  instituted.  It  is  not  dis- 
puted but  that  the  persons  defectively 
named  have  fully  constructed  such 
portions  of  the  work  as  were  allotted 
to  them,  or  that  the  drains  have  been 
fully  completed  according  to  the  speci- 
fications; nor  is  there  any  dispute  but 
that  the  amount  which  it  cost  to  con- 
struct the  work  allotted  to  the  appel- 
lee has  been  fully  realized  in  benefits 
to  his  land.  As  no  question  is  made 
in  that  regard,  we  assume  the  work 
has  been  fully  completed.  The  ap- 
pellee, therefore,  so  far  as  we  can  ob- 
serve, occupies  this  position:  After 
seeing  the  drains  fully  completed,  and 
while  enjoying  whatever  benefits  have 
resulted  therefrom,  he  seeks  to  escape 
paying  for  the  share  allotted  to  him, 
by  asserting  the  invalidity  of  the  pro- 
ceedings. .  .  .  The  authorities  fully 
justify  the  statement  that,  where  an 
improvement  is  made  under  color  of 
statutory  proceedings,  unless  such  pro- 
ceedings are  so  totally  and  palpably 
void  88  that  the  person  who  made  the 
improvement  or  performed  the  work 
must  have  proceeded  with  a  degree  of 
recklessness  that  amounted  to  bad 
faith,  the  property  owner  who  stood 
by  and  received  the  benefits  assessed 
against  his  property  will  be  estopped 
to  assert  the  invalidity  of  the  proceed- 
ings, without  first  paying,  or  offering 
to  pay,  the  benefits.  .  .  .  If  he  has 
stood  by  and  acquiesced  until  the 
rights  of  others  have  ^intervened,  he 
will  be  deemed  to  have  made  an  ef- 
fectual election  to  waive  any  and  all 
irregularities  that  may  have  arisen 
during  the  progress  of  tiie  proceedings 
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under  which  lighU  have  be«n  ac- 
quired/' 

So»  in  Peters  r.  Griffee  (1886)  108 
iBd.  121,  8  N.  £.  727,  it  was  held  that 
where  landowners  stand  by  without 
objection  until  after  the  work  is  com- 
pleted and  a  great  part  of  the  assess- 
ment collected,  they  are  estopped  from 
objecting  to  the  sufficiency  of  the  no- 
tice of  the  filing  of  the  petition,  es- 
pecially if  it  appears  that  they  had 
actual  notice.  The  court  said:  "There 
was  here  notice,  although  a  defective 
one^  of  the  proceedings,  and  there  was 
actual  knowledge  of  the  filing  of  the 
petition  and  of  the  proceedings  under 
it,  and  also  knowledge  that  money  was 
expended  on  the  faith  that  the  pro- 
ceediifgs  were  valid.  We  think  that 
under  these  facts  it  must  be  held  that 
appellees  are  not  in  a  conditio^  to  de- 
feat the  proceedings  on  the  ground 
that  the  notice  was  insufiicient.  If 
there  had  been  no  attempt  at  all  to 
comply  with  the  statute  as  to  notice, 
the  case  might  possibly  be  different, 
but  here  there  was  an  attempt  to  etun- 
ply  with  the  statute,  and  some  notice 
was  given.  The  authorities  sustain  the 
«  doctrine  that  under  such  a  state  as 
that  exhibited  in  the  answer,  acquies- 
cence in  the  validi^  of  the  proceed- 
ings will  be  presumed.  .  .  .  This 
case  is  plainly  distinguishable  from 
Vizzard  v.  Taylor  (1884)  97  Ind.  90, 
for  there  the  landowner  could  not  have 
had  notice,  for  he  was  not  a  party  to 
the  proceeding.*' 

Similarly,  a  property  owner,  having 
stood  by  while  a  ditch  was  constructed 
which  benefited  her  land,  with  full 
knowledge  of  the  proceedings  and  that 
the  expense  thereof  would  be  assessed 
against  the  lands  benefited,  cannot, 
after  a  lapse  of  more  than  three  years 
from  completion  of  the  enterprise,  in- 
voke equitable  relief  on  the  ground 
that  the  notice  of  hearing  on  the  en- 
gineer's and  viewers'  reports  was  not 
posted  for  the  requisite  number  of 
da^s  before  the  hearing  at  the  court- 
house. See  Geib  v.  Mobsison  County 
(reported  herewith)  ante,  839. 

Likewise,  where  an  owner  has  re- 
ceived notice  of  an  allotment  to  make 
certain  repairs  to  a  ditch  draining  his 
lands,  and  has  allowed  the  work  to  be 


done,  standing  by  and  receiving  the 
benefit,  he  is  estopped  from  objecting 
to  the  assessment  on  the  ground  that 
the  notice  was  given  by  the  surveyor 
of  an  adjoining  township,  instead  of 
by  the  surveyor  of  the  township  in 
which  the  lands  were  located.  Fletch- 
er V.  White  (1898)  151  Ind.  401,  51  N. 
E.  482. 

(t)  Oontmat. 

The  fact  that  a  single  contract  was 
made,  instead  of  separate  contracts, 
for  drainage  work  allotted  to  be  done 
by  a  number  of  different  persona,  can- 
not be  urged  to  defeat  an  assessment 
by  one  who,  with  knowledge  of  the 
facts,  stood  by  until  the  completion 
of  the  work.  Montgomery  v.  Wasem 
(1888)  116  Ind.  348,  16  N.  E.  796,  19 
N.  E.  184. 

In  Alstad  v.  Sim  (1906)  15  N.  D. 
629,  109  N.  W.  66,  it  was  claimed  that 
the  board  of  commissionera  did  not 
let  the  contract  "to  the  lowest  bidder 
as  to  furnishing  materials  for  a  cul- 
vert, the  objection  being  that  the 
board  furnished  the  materials  by  pur- 
chasing them  from  a  local  lumber  com- 
pany, upon  prices  to  be  submitted.  It 
was  held  that,  while  this  was  irregular, 
and  not  in  compliance  with  the  stat- 
ute, it  could  not  be  raised  after  the 
material  had  been  furnished  and  the 
work  completed,  the  court  saying: 
*'The  plaintiff  should  have  objected  to 
that  manner  of  supplying  the  mate- 
rials, and  not  delayed  until  the  ma- 
terials were  purchased,  used,  and  paid 
for.  There  is  no  pretense  that  there 
was  fraud  or  any  overcharge  in  the 
purchase  of  the  materials.  There  are 
other  matters  urged  against  the  regu- 
larity of  the  board's  proceedings  after 
the  drains  were  ordered  established, 
after  regular  petitions  had  been  filed. 
They  refer  entirely  to  irregularities, 
and  not  to  anything  done  or  omitted 
that  pertained  to  the  original  juris- 
diction of  the  board  over  the  drain. 
They  pertain  to  technical  deviations 
from  the  provisions  of  the  statute  as 
to  the  duties  of  the  board  to  file  the 
lists  of  the  assessment  of  braefits  with 
the  county  Midltor.  It  is  too  late  to 
attack  the  proceedings  for  such  irregu- 
larities after  the  work  is  completed. 
It  ia,  therefore,  immaterial  whether 
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the  lists  filed  were  filed  at  the  proper 
time  and  contained  the  proper  date, 
or  not." 

A  delay  of  eleven  months  will  not 
estop  an  asrsrrieved  owner  from  object- 
ing  to  the  validity  of  an  assessment, 
on  the  ^ound  that  the  contract  was 
let  for  deepening:  and  widening  a  ditch, 
while  the  petition  was  merely  that  it 
be  "cleaned  out."  Harbaugh  v.  Mar- 
tin (1874)  30  Mich.  284,  where  the 
court  aaid:  "To  deepen  and  widen  a 
ditch  is  quite  a  different  thing  from 
merely  cleaning  it  out,  which  implies 
only  a  removal  of  sediment  or  other 
material  that  may  have  become  de- 
posited in  it.  What  the  commissioner 
undertook  to  do,  therefore,  was  not 
asked  for  Ity  the  petition.  .  .  .  The 
plaintiff  in  error  in  this  case  did  not> 
in  any  way,  participate  in  the  pro- 
ceedings, nor  does  it  appear  that  he 
had  knowledge  of  them  while  they 
were  in  progress.  His  writ  is  sued 
out  within  ten  months  from  the  letting 
of  the  last  contracts.  If  the  proceed- 
ings bad  been  according  to  law,  he. 
would  have  been  bound  by  construc- 
tive notice  of  them;  but  tiiere  can  be 
no  constructive  notice  when  tiiere  is 
no  jurisdiction." 

(g)  Jaauanee  of  Inmda. 

An  irregularity  in  the  issuance  of 

bonds  to  contractors  to  pay  for  the 
preliminary  work  on  the  construction 
of  a  proposed  drainage  ditch  is  not 
the  subject  of  objection  by  property 
owners  who,  with  knowledge  of  the 
facts,  permitted  the  contractor  to  go 
on  with  the  work  and  e3q>end  large 
sums  of  money  in  the  building  of  ma- 
chinery and  the  excavation  of  ditches, 
and  made  no  tenable  objections  for 
more  than  a  year.  Wood  v.  Hall 
(1907)  138  Iowa,  308,  110  N.  W.  270, 
wherein  the  court  said:  "That  the 
doctrine  of  estoppel  applies  to  cases 
involving  works  of  public  improve- 
ment is  well  settled  by  the  authorities. 
See  Elliott,  Roads  &  Streets,  1st  ed. 
418-422  et  seq.,  and  cases  cited;  also 
Harmon  v.  Omaha  (1897)  63  Neb.  164, 
73  N.  W.  673,  and  cases  cited.  To  con- 
stitute such  an  estoppel  it  must  be 
shown  that  the  owner  knew  the  im- 
provements were  being  made.  This 
Appears  in  this  case  from  the  allega- 


tions of  plaintiffs'  original  petition 
that  they  knew  the  cost  thereof  was 
to  be  paid  by  a  tax  upon  their  prop- 
erty. This  also  appears  from  the  al- 
legations of  the  petition  that  they 
knew  of  the  infirmity  or  defect  under 
which  the  proceedingrs  were  had, 
which  would  render  them  invalid. 
This  is  sufficiently  shown  in  the  case 
now  before  us.  And,  lastly,  that  there 
is  some  special  benefit  to  the  owner's 
property  distinct  from  that  of  the  gen- 
eral public.  Of  course,  if  the  proceed- 
ings are  absolutely  void  or  without 
jurisdiction,  a  taxpayer  will  not  be 
estopped  solely  upon  the  ground  of 
benefits  received." 

An  objectioh  that  the  drainage  com- 
missioners have  not  properly  carried 
out  the  drainage  scheme,  and  that  the 
work  done  has  afforded  no  substan- 
tial benefits,  due  to  a  departure  from 
the  plans  and  specifications  of  the 
board  of  reviews,  is  waived  where  no 
objection  is  made  to  the  assessment 
for  a  peHod  of  three  years.  Griffin  v. 
Moseley  Creek  Drainage  Dist.  (1915) 
169  N.  C.  642,  86  S.  E.  575,  wherein  the  * 
court  said:  "If  it  should  be  clearly 
made  to  appear  that  the  commission- 
ers of  drainage,  in  carrying  out  the 
ministerial  duties  imposed  upon  them, 
should  endeavor  to  collect  of  the  land- 
owners sums  in  excess  of  their  own 
assessment,  or  that  they  had  made  out 
these  rolls  in  utter  disregard  of  Uie 
classification  and  ratio  of  assessment 
established  by  the  report,  or  that  they 
had  made  such  changes  in  the  plans 
and  specifications  of  the  final  import 
as  to  exceed  their  powers  in  the  |>rem- 
ises,  and  work  substantial  wrong  and 
hardship  upon  the  individual  mem- 
bers of  the  district,  in  either  case,  the 
complainant  being  free  from  laches  or 
undue  delay,  the  court  would  have  the 
right  to  interfere,  and  stay  the  coUec- 
tion  of  the  amounts  until  a  proper  aa- 
sessment  could  be  established.  But 
when  the  commissioners,  adhering 
fitkbstantially  to  the  plans  and  specifi- 
cations of  the  report,  have  made  as- 
sessments contemplated  and  author- 
ized by  the  law,  then  collection  should 
not  be  stayed  because  the  scheme  has 
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'  not  afldrded  to  a  landowner  the  drain- 
age he  has  anticipated." 

So,  the  collection  of  an  assessment 
for  the  construction  of  a  ditch,  on  the 
ffroand  that  the  work  was  negligently 
done  and  wholly  inadequate  for  the 
purpose  of  drainage,  will  not  be  en- 
joined where  the  parties  have  slept  on 
their  rights.  In  such  a  case,  equity 
will  not  intervene  after  the  comple- 
tion of  the  work  and  payment  to  the 
contractors.  Putnam  County  v.  Krauss 
(1896)  53  Ohio  St.  628,  42  N.  E.  831. 
The  court  said:  "On  the  bond  given 
by  the  engineer,  an  action  may  be 
brought  by  any  person  aggrieved  by 
his  failure  to  do  his  duty,  and  a  re- 
covery had  for  his  use  and  benefit 
(§  4494,  Rev.  Stat.),  and  on  the  bond 
given  by  the  contractor,  a  suit  may 
be  brought  by  anyone  who  has  sus- 
tained damages  in  consequence  of  the 
contractor's  failure  to  perform  the 
work;  and  a  recovery  had  for  his  dam- 
ages (§  4478,  Rev.  Stet.).  There  is 
no  averment  in  the  petition  of  any 
fact  that  did,  or  could,  have  prevented 
these  parties  from  resorting  to  the 
remedy  provided  therein,  on  either  or 
both  of  these  bonds.  They  are  not 
only  adequate,  but  the  only  remedies 
they  had,  or  have,  for  the  grievances 
complained  of.  They  do  not  aver  want 
of  knowledge  of  th&  matter  as  the 
work  progressed.  It  ia,  no  doubt,  in 
accordance  with  the  fact  that  they 
knew  how  the  work  was  being  done  at 
the  time.  Here  tiiey  might,  and 
should,  have  complained  to  the  engi- 
neer, and,  if  he  continued  derelict  in 
his  duty,  could  have  caused  him  to  be 
removed.  It  was  in  the  power  of  the 
engineer  to  have  had  the  work  re-esti- 
mated and  resold,  for  the  neglect  of 
the  contractor  to  complete  it  With- 
out doing  any  of  these  things,  or  tak- 
ing any  steps  to  have  the  engineer  re- ' 
moved,  or  payments  or  estimates  en- 
joined, they  remained  inactive,  so  .far 
as  appears  from  the  petition,  until  the 
collection  of  the  assessments  was 
about  to  be  made.  Under  such  cir^ 
cnmstances,  there  is  no  principle  of 
law  or  equity  under  which  they  can 
be  permitted  to  shift  the  consequences 
of  their  own  negligence  to  the  people 
ot  the  county.  Such  must  be  the  re- 
9  A.L.R.— 57. 


suit,  if  these  assessments  are  en- 
joined, for,  they  say,  the  work  has  all 
been  paid  for.  But  the  payment  was 
made  from  the  funds  of  the  county, 
and  the  coun^  cannot  be  reimbursed 
except  by  the  collection  of  the  assess- 
ments." 

But,  where  the  judgment  of  the 
court,  declaring  to  be  void  the  pro- 
ceeding establishing  a  ditch  which 
furnished  an  outlet  for  another,  under 
which  an  assessment  is  made,  if  no 
benefit  has  resulted  to  the  landowners, 
was  not  rendered  until  the  time  f*>r 
filing  an  appeal  from  the  decision  of 
the  surveyor  had  expired,  an  injunc- 
tion will  lie  to  restrain  collection. 
Millikan  v.  Wall  (1892)  133  Ind.  51, 
32  N.  E.  828,  wherein  the  court  said: 
"As  an  appeal  lies  from  an  assessment 
made  by  a  surveyor,  this  action  could 
not  be  maintained  if  it  were  not  for 
the  allegation  that  the  nullification  of 
the  proceedings  establishing  the  con- 
necting ditch,  which  was  the  subject 
of  controversy,  was  not  known  until 
it  was  too  late  to  appeal.  As  the  judg- 
ment declaring  the  proceedings  estab- 
lishing the  connecting  ditch  was  not 
rendered  until  the  time  of  appealing 
had  expired,  the  appellants  could  not 
know  that  the  ditch  repaired  was  ren- 
dered entirely  valueless,  and  conse- 
quently they  were  not  in  fault  in  not 
pursuing  the  ordinary  legal  remedy. 
If  they  had  known  of  the  worthless- 
ness  of  the  ditch  repaired,  or  were  in 
law  chargeable  with  knowledge  of  that 
fact,  in  time  to  appeal,  this  suit  could 
not  be  maintained,  but  in  the  absence 
of  a  brief,  and  by  force  of  the  con- 
fessions of  the  demurrer,  we  assume 
that  th^  had  no  such  knowledge,  and 
were  not  chargeable  with  it.  If  they 
had  no  such  knowledge,  and  the  ditch 
is  of  no  benefit  to  them  whatever, 
there  is  no  foundation  for  an  assess- 
ment, and.  as  there  is  shown  an  ex- 
cuse for  not  resorting  to  the  legal 
remedy,  equity  will  award  relief." 

So,  it  has  been  held  that,  though  an 
owner  did  not  appeal  from  a  drainage 
assessment,  but  stood  by  and  saw  the 
work  done  without  objecting,  the 
course  of  the  ditch  through  his  prop- 
erty was  changed  at  his  instance,  $100 
was  expended  for  his  benefit  in  con- 
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»tnicting  the  ditch  through  his  land, 
atid  he  did  nblr  question  the  legality  of 
tke  assessment  until  after  the  work 
was  Gompletedt  he  was  not  estopped, 
in  an  action  to  collect  the  assessment, 
from  questioning  its  legality  because 
of  defective  description  of  the  land. 
Boatman  v.  Macy  (1882)  82  Ind.  490. 

Similarly,  where  property  owners 
are  not  shown  to  have  been  aware  that 
work,  in  addition  to  that  called  for  by 
a  contract  for  drainage,  was  being 
done,  and  the  contractors  do  not  pre- 
tend to  have  been  misled  by  their  con- 
duct or  acquiescence,  the  owners  are 
not  estopped  from  objecting  to  an  as- 
sessment on  the  ground  that  the  cost 
was  increased  by  the  departure  from 
the  contract.  "They  had  the  right  to 
assume,  in  the  absence  of  knowledge 
to  the  contrary,  that  the  work  was 
being  performed  in  compliance  with 
the  contract.*'  Monaghan  v.  Vanatta 
(1909)  144  Iowa,  119, 122  N.  W.  610. 

Where  there  is  no  power  in  the  com- 
missioners to  contract  for  work  not 
described  in  their  report  and  accom- 
panying plans  and  proof,  the  property 
owners  are  not  estopped  from  denying 
the  validity  of  the  contract,  though 
they  have  made  use  of  the  improve- 
ment. Badger  v.  Inlet  Drainage  Dist. 
(1892)  141  IIL  640,  31  N.  E.  170, 
wherein  the  court  said:  **To  entitle 
appellants  to  a  judgment,  it  must  ap- 
pear that  they  have  a  legal  claim,  not 
merely  as  against  the  commissioners, 
but  as  against  the  real  estate  within 
the  district  benefited  by  the  improve- 
ment; for,  if  judgment  be  rendered,  it 
can  only  be  satisfied  by  a  special  as- 
sessment upon  that  property.  It  can- 
not, therefore,  be  conclusive  as  to  the 
right  of  4H>peUants  to  recover,  merely 
to  show  that  the  commissioners,  as  in- 
dividuals, have  done  or  said  that 
which  admits  the  right  of  appellants; 
for  they  cannot,  by  their  acts  and  con- 
duct, enlarge  their  powers  over  the 
property  within  the  district,  without 
the  knowledge  and  consent,  express  or 
implied,  of  the  owners  of  that  prop- 
erty. .  .  And  therefore,  although 
the  property  owners  of  the  district 
are  not  parties  to  the  suit,  yet,  because 
there  can  be  no  judgment  unless  it  can 
be  enforced  against  their  property,  it 


must  follow  that  unless  they  are  es- 
topped to  deny  appellants'  right,  the 
commissioners  cannot,  in  suits  like  the 
present,  bo  estopped  to  do  so.  the 
evidence  in  the  record  is  insufficient 
to  prove  an  estoppel  as  to  ^he  owners 
of  reftl  estate  within  the  district  bene- 
fited by  the  improvement." 

In  Morrow  v,  (letting  (1894)  —  Ind. 
App.  — ,  87  N.  E.  739,  in  holding  that 
an  owner  was  not  estopped  from  ob- 
jecting to  repairs  to  a  drain  which 
was  never  completed,  and  no  part  of 
which  was  ever  accepted  by  the  court 
as  completed,  it  was  said:  "If  the 
surveyor  had  no  jurisdiction  either  to 
determine  the  necessity  for  making 
the  repairs,  or  to  make  an  assessment 
therefor,  he  could  not  bind  the  appel- 
lees by  any  contract  which  he  might 
make  for  the  performance  of  the  work, 
whether  made  with  or  without  their 
knowledge.  An  assessment  made  by 
a  county  surveyor  under  this  stabite 
is  in  the  nature  of  a  judgment,  and,  if 
he  has  jurisdiction,  the  landowners 
will  be  estopped  to  contest  the  legality 
of  the  assessment  if,  with  full  knowl- 
edge, they  make  no  objection  to  the 
proceedings,  and  lie  silently  by  until 
the  work  is  completed.  .  .  .  The 
lule  of  estoppel,  however,  does  not  ap- 
ply when  the  surveyor  has  no  juris- 
diction, for  his  acts  are  void,  not  mere- 
ly voidable." 

Where  property  owners  have  no 
knowledge  of  the  character  of  work 
being  done,  they  are  not  thereby  es- 
topped from  objecting  to  an  assess- 
ment on  the  ground  that  the  board  of 
supervisors,  under  pretense  of  clean- 
ing a  ditch,  were  in  reality  deepening 
and  widening  it  without  the  notice  re- 
quired by  law.  Lade  v.  Hancock  CJoun- 
ty  (1918)  183  Iowa,  1026,  166  N.  W. 
586,  wherein  the  court  said:  "The 
naked  fact  that  the  landowners  who 
now  complain  were  advised  that  work 
wa9  being  done  in  the  old  ditch  does 
not  create  an  estoppel  against  them. 
There  is  no  evidence  that  they  knew 
that  what  was  being  done  was  not  a 
cleaning  and  r^airing  of  the  ditch, 
but  was,  instead,  a  substantial  lower* 
ing  of  its  level,  or  a  substantial  widen- 
ing. The  board  of  supervisors  itself 
did  not  apprehend  that  the  latter 
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to  be  done,  nor  know  it  was  being 
done.  The  board  certainly  was  as 
much  under  obligation  to  prevent  un- 
aathorized  work  as  the  landowner  was 
to  assume  that  such  duty  had  not  been 
pwftHmed.  If  it  was  the  duty  of  the 
eoun^  aatihorities  to  see  to  it  that  the 
ditch  shoald  not  be  deepened  and  wid- 
ened»  it  was  not  for  these  landowners 
to  assume  that  the  board  would  permit 
unauthorized  work,  and  that  the  land- 
owners mast  take  steps  to  prevent  it. 
The  plaintiffs  knew  that  widening  and 
deepening  could  not  lawfully  be  en- 
gaged in  at  their  cost,  unless  th^ 
had  been  served  with  notice,  and  knew 
th^  had  not  been  so  served.  Instead 
of  assuming  and  anticipating  and  de- 
termining that  the  doing  of  the  work 
which  they  saw  was  being  done,  be- 
cause the  board  of  supervisors  con- 
tonplated  tiie  levy  of  an  illegal  assess- 
ment against  ttiem,  ft  was  their  right 
to  assume  that  the  work  being  done 
waa  such  as  the  law  permitted." 

ff.  AaaeesmefU. 

Where  landowners  voluntarily  drain 
tiieir  lands  through  the  ditches  dug  by 
the  authorities  of  a  drainage  district, 
by  connecting  with  them,  they  are  pre- 
sumed to  have  applied  to  have  them 
annexed  to  the  district,  and  cannot  be 
heard  to  say  that  the  lands  were  not 
benefited  thereby.  People  ex  rel.  Cald- 
veU  V.  Wild  Cat  Drainage  Dist.  (1899) 
181  HL  177,  54  N.  E.  923. 

**The  right  granted  by  the  statute 
to  another  drainage  district,  to  con- 
nect with  the  ditches  of  the  district 
already  made,  is  permissive,  and  of 
the  same  nature  as  that  granted  to 
private  owners  of  land  outoide  of  the 
district,  and  in  either  case  the  connec- 
tion is  voluntory,  and,  when  made,  sub- 
jeeto  the  owner  or  district  to  the  liabil- 
ity imposed  by  the  statute.  An  implied 
promise  to  pay  the  amount  described 
in  the  statute  arises  by  the  voluntary 
acceptance  of  the  benefits  offered 
thereby.  ...  By  making  the  con- 
nection, which  it  did,  with  the  ditoh 
«f  appellant  district,  appellee  district 
will  be  treated  as  admitting  that  the 
lands  of  that  district  are  benefited, 
and  the  proportions  and 
amounte  of  such  benefits  should  be 
•acerteined  as  provided  by  the  stetute. 


In  the  case  of  the  private  owner  wlio 
connects,  the  district  to  which  the 
connection  is  made  will  make  the  as- 
sessment, an^,  in  the  case  of  another 
district,  it  will  make  the  assessment 
upon  the  lands  within  its  boundaries, 
benefited  by  the  connection,  the  same 
as  if  it  had  laid  out  and  executed  the 
work  itself."  Drainage  Comrs.  v. 
Drainage  Comrs.  (1900)  91  111.  App. 
241. 

So,  in  Drainage  Comrs.  v.  Drainage 
Comrs.  (1904)  113  lU.  App.  114,  af- 
firmed in  (1904)  211  III.  328,  71  N.  E. 
1007,  the  court  said:  "By  connecting 
with  the  outlet  ditch  of  appellee  dis- 
trict, appellant  district  is  estopped 
from  denying  that  some  benefit  ac- 
crued to  the  lands  within  its  limits." 

In  like  manner,  where  property  own- 
ers have  connected  the  drains  and 
ditches  on  their  land  with  the  ditehes 
of  a  district,  they  are  estopped  to  deny 
the  power  of  the  commissioners  to 
make  an  order  including  their  lands 
within  the  district.  This  jurisdiction- 
al fact  existing,  the  owners  are,  by  the 
atetute,  deemed  as  having  voluntarily 
applied  to  be  included  in  the  district, 
and  the  commissioners,  in  such  case, 
are  required  to  treat,  classify,  and  tax 
their  lands,  as  other  lands  of  the  dis- 
trict, to  the  proportion  of  the  cost  of 
drainage,  irrespective  of  whether  the 
lands  lie  within  the  township  in  which 
the  district  was  originally  organized* 
or  in  some  other  town  or  county  of  the 
state.  Such  landowners,  having  vol- 
untarily applied  to  be  admitted  to  the 
district,  are  not  entitled  to  notice  of 
the  action  of  the  commissioners,  an- 
nexing the  lands  to  the  district.  Peo- 
ple ex  rel.  Hardy  v.  Drainage  Comrs. 

(1892)  143  111.  417,  32  N.  E.  688.  See 
to  same  effect  Drainage  Dist.  v.  People 

(1893)  147  IlL  404,  35  N.  E.  238. 
But,  it  has  been  held  that  the  provi- 
sions of  the  Farm  Drainage  Act,  that 
the  owners  of  land  outside  a  district, 
who  connect  their  ditch  with  the 
drainage  ditoh,  shall  be  deemed  to 
have  applied  to  be  included  within  the 
district,  and  shall  be  classified  and 
assessed  accordingly,  do  not  apply 
where  a  neighboring  village  connects 
its.  s^^ets  and  alleys  to  a  ditoh.  The 
village  does  not  become  part  of  the 


DigijizGd  by 


900  AMERICAN  LAW  REPORTS,  ANNOTATED.  [9  A.L.R. 


drainage  district,  and  has  no  power  to 
classify  the  streets  and  alleys,  or  to 
levy  an  assessment.  Drainage  Comrs. 
V.  Cerro  Gordo  (1905)  217  III.  488,  75 
N.  E.  516,  wherein  the  court  said:  "It 
is  urged  by  the  plaintiffs  in  error  that 
the  Tillage  should,  not  now  be  heard 
to  urge  any  other  objections  than 
those  interposed  before  the  commis- 
sioners, and  ought  to  be  deemed 
estopped  to  make  further  defense  be- 
cause of  its  failure  to  avail  itself  of 
the  right  to  prosecute  an  appeal  to 
the  county  court  from  the  decision  of 
the  commissioners.  If  we  are  correct 
in  what  has  been  said,  the  commission- 
ers were  wholly  wanting  in  power  or 
jurisdiction  to  enter  the  order  attach- 
ing the  streets  and  alleys  of  the  vil- 
lage, or  any  part  thereof,  to  the  dis- 
trict, or  to  classify  or  assess  any  sum 
against  the  village,  or  the  streets  and 
alleys  of  the  village,  for  benefits,  or 
to  notify  the  authorities  of  the  village 
to  appear  before  them  to  defend 
against  any  such  proposed  classifica- 
tion or  assessment  for  benefits.  That 
'being  true,  the  action  taken  by  the 
commissioners  in  that  respect  was 
without  any  legal  force,  and  void,  and 
the  village  coald  lose  no  rights  by 
presenting,  or  failing  to  present,  ob- 
jections at  the  meeting  of  the  com- 
missioners, or  by  failing  to  appeal 
from  any  action  the'  commissioners 
might  assume  to  take.  The  commis- 
sioners were  wanting  in  jurisdiction 
over  the  subject-matter,  and  the  ap- 
pearance of  the  village,  and  the  filing 
of  objections  by  officials  of  the  village, 
did  not  and  could  not  confer  jurisdic- 
tion on  the  commissioners  over  such 
subject-matter." 

A  railroad  company  will  not  be  per- 
mitted to  attack  the  validity  of  an 
assessment  for  repairs  to  a  ditch,  on 
the  ground  that  it  is  constructed  upon 
the  right  of  way,  when  it  appears  that 
the  location  of  the  ditch  has  been 
acquiesced  in  for  a  number  of  years. 
Davis  v.  Lake  Shore  &  M.  S.  R.  Co. 
a888)  114  Ind.  364,  16  N.  E.  639, 
wherein  the  court  said:  "The  ditch 
had  been  constmcted,  and  we  must 
presume  rightfully  constructed,  so 
that  the  question  is  not  as  to  the 
authority  of  the  offico*  to  enter  upon 


the  appellee's  right  of  way  for  the  pur- 
pose of  constructing  a  ditch,  but  the 
question  is  as  to  the  authority  of  the 
.surveyor  to  collect  an  assessment  for 
the  repair  of  a  ditch  rightfully  con- 
dtructed.  The  original  proceedings: 
are  not  assailed,  and  we  mast  assume 
that  what  was  done  was  rightful  and 
legal.  If  the  ditch  was  constructed 
under  due  authority  of  law,  then  the 
appellee,  like  any  other  landowner, 
must  pay  its  proportion  of  the  cost  of 
maintaining  the  ditch.  Whether  the 
ditch  could  rightfully  have  been  locat- 
ed upon  the  appellee's  right  of  way 
was  a  question  for  the  court  in  the 
original  proceedings,  and  it  cannot  be 
successfully  made  in  a  collateral  at- 
tack upon  an  assessment  levied  for 
the  cost  of  repairing  it.  The  adjudged 
cases,  indeed,  establish  the  rule  that 
a  collateral  attack  upon  an  original 
assessment  will  be  unavailing,  and 
surely  it  must  be  so  here,  where  the  as- 
sault is  upon  an  independent  proceed- 
ing which  proceeds  upon  the  theory 
that  the  ditch  was  lawfully  established 
and  constructed.  We  think  it  clear 
that,  after  this  lapse  of  time,  the  ap- 
pellee cannot  be  allowed  to  impeach, 
the  right  of  the  officers  to  locate  and 
construct  the  ditch  upon  its  property. 
.  .  .  It  would  be  unjust  to  permit  a 
property  owner,  whatever  the  nature 
of  his  property,  to  stand  by  without 
objection  and  allow  the  construction 
of  a  ditch,  and  subsequently  either  at- 
tack the  validity  of  the  proceedings, 
or  refuse  to  bear  the  share  of  the  cost 
of  maintaining  it  which  the  law  allots 
to  him." 

A  landowner  who  makes  a  technical 
complaint,  such  as  the  failure  of  as- 
sessors to  sign  the  assessment,  cannot 
be  heard, '  where  he  "has  chosen  to 
defer  his  attack  until  he  has  secured 
a  benefit  from  the  full  or  partial  com- 
pletion of  the  work  for  which  he  is 
assessed.  His  laches  forbid  equitable 
redress,  and  this  rule  does  not  depend 
upon  his  failure  to  avail  himself  of  a 
statutory  remedy."  Jones  v.  Gable 
(1907)  150  Mich.  30, 113  N.  W.  677. 

A  property  holder  Is  estopped  from 
denying  the  validity  of  an  assessment 
levied  against  his  land  for  the  con- 
struction of  a  drain,  on  the  ground 
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that  a  previous  ftsseasment  had  been 
mad^  but  set  aside,  where  the  first 
assessment  was  invalid,  and  a  new  one 
was  made  at  his  request  and  with  his 
consent,  and  he  expressed  himself  sat- 
isfied therewith,  standing  by  and  al- 
lowing the  ditching  company  to  expend 
money  on  the  faith  of  his  actions. 
Nevlns  &  O.  G.  Twp.  Drainage  Co.  v. 
Alkire  (1871)  36  bid.  189. 

Where  the  petition  for  the  establish- 
ment of  a  drainage  district  contained 
a  stipulation  that  owners  of  certain 
lands  on  the  lake  location  should  not 
be  assessed  for  maintenance  more 
than  16  cents  per  acre,  an  objection  to 
a  greater  assessment  is  waived  by 
acquiescence  in  the  final  decree,  estab- 
lishing the  district  without  incorporat- 
ing such  restriction.  Gibbs  v.  Drain- 
age Comrs.  (1917)  175  N.  C.  6.  94  S. 
E.  696. 

But  in  a  few  instances  the  defects 
in  an  assessment  for  drainage  have 
been  held  to  be  of  so  fundamental  a 
nature  that  acquiescence  will  not  work 
an  estoppel  to  object  thereto. 

Thus,  where  commissioners  have  no 
authority  to  expend  money  and  incur 
indebtedness  prior  to  the  levy  of  an 
assessment,  a  landowner  who  stands 
by  without  objecting  to  the  inclusion 
of  his  property  in  a  drainage  district 
is  not  estopped,  on  the  assumption 
that  he  has  voluntarily  connected  his 
drain  to  the  ditch,  from  contesting 
the  proceedings,  notwithstanding  the 
ccnnmissioners  have  expended  consid- 
erable money  in  repairing  and  clean- 
ing out  the  ditch  of  the  district  in 
anticipation  of  taxes  to  be  collected 
from  his  lands,  where  it  appears  that 
he  has  in  fact  made  no  connection,  but 
that  his  lands  are  drained  through  the 
tiles  of  another  owner,  who  has  made 
connection.  People  ex  rel.  Elbers  v. 
Harquardt  (1919)  287  IlL  132,  122  N. 
E.  126. 

So,  where  an  assessment  is  l&i^  on 
an  entire  tract  of  land,  part  of  which 
does  not  belong  to  the  defendant,  the 
latter  is  not  estopped,  in  an  action  to  ' 
foreclose  the  assessment,  from  object- 
ing on  this  ground,  by  reason  of  the 
fact  tiiat  he  stood  by  without  protest 
until  the  improvement  was  completed. 
Hunt  V.  State  (1900)  26  Ind.  App.  618, 


68  N.  E.  667,  wherein  the  court  said: 
"Concede  that  appellants  stood  by 
without  objection  until  the  improve- 
ment was  completed,  they  are  not  now 
objecting  to  any  assessment  made 
against  the  land  they  actually  owned. 
No  such  assessment  was  made.  They 
are  objecting  to  a  proceeding  which 
will  lead  to  a  decree  directing  a  sale 
of  their  land  to  pay  an  assessment, 
part  of  which  is  clearly  not  upon  their 
land." 

In  a  ditch  assessment,  the  land  must 
"be  described  with  such  certainty  that 
it  may  be  definitely  ascertained  and 
located,"  and  "a  part"  for  a  certain 
parcel  of  land  is  too  indefinite  to 
enable  anyone  to  ascertain  what  was 
intraded,  and  therefore  such  descrip- 
tion renders  the  assessment  void.  A 
property  owner  whose  land  is  thus 
inadequately  described  is  not  estopped 
from  asserting  the  fact  because  he 
stood  by  and  saw  the  work  completed, 
money  expended,  and  his  property 
benefited,  without  objection.  Boat> 
man  v.  Macy  (1882)  82  Ind.  490. 

b.  AewpUng  anmage»  atnardsd. 

Property  ownera  who  accept  dam- 
ages awarded  to  them  for  land  tiUcen 
for  the  ditches  of  a  drainage  district 
are  estopped  from  questioning  the 
validily  of  the  order  of  court  for  the 
organization  of  the  district.  Borah 
Drainage  Dist.  v.  Ankenbrand  (1917) 
277  III.  132,  115  N.  E.  112. 

So,  where  a  landowner  files  a  claim 
for  damages  caused  by  the  location  of 
a  public  drain  on  his  land,  he  thereby 
waives  any  objections  to  the  proposed 
ditch  on  the  ground  of  irregularities 
in  locating  and  establishing  it.  Gut- 
schow  V.  Washington  County  (1905) 
74  Neb,  794,  106  N.  W.  648,  107  N.  W. 
127,  wherein  the  court  said:  "When 
the  board  once  acquired  jurisdiction, 
all  subsequent  irregularities  were 
waived  by  the  filing  of  the  plaintiiTs 
claim  for  damages." 

But  a  landowner  is  not  estopped 
from  objecting  to  irregularities  in  the 
assessment  of  a  drain  tax,  because  of 
his  appearance  before  a  jury  and  ac- 
ceptance of  an  award  of  damages 
made  to  him  for  other  land,  and  hift 
entrance  into  a  contract  to  construct 
a  portion  of  the  drain,  when  it  does 
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not  appear  that  he  had  notice  or 
knowledge  that  the  land  owned  by 
him,  the  assessment  of  which  he  com- 
plained, had  been  assessed  for  any 
portion  of  this  drain  until  the  assess- 
ment roll  was  completed,  and  it  was 
too  late  for  him  to  appeal  from  the 
action  of  the  drain  commissioner. 
Tinsman  v.  Monroe  County  (1892)  90 
Mich.  382,  61  N.  W.  460. 

VI,  MMeppH  by  payment  of  awemsment. 

Although  a  landowner  cannot  be  re- 
quired to  accept  payment  of  the  just 
compensation  for  land  taken,  by  way 
of  a  credit  on  the  benefits  assessed 
against  his  property,  there  is  "no  rea- 
son why  the  landowner  may  not  will- 
ingly consent  that  the  amount  allowed 
him  for  compensation  for  the  land  tak- 
en shall  be  applied  to  the  reduction  of 
the  benefits  assessed  against  his  land^ 
and  if  he  does  so,  and  pays  the  bal- 
ance or  excess  of  benefits  over  the 
amount  allowed  him,  he  cannot  com- 
plain that  he  was  not  paid  in  cash  for 
the  land  taken."  Elgin,  J.  &  E.  R.  Co. 
V.  Hohenshell  (1901)  193  111.  159,  61 
N.  E.  1102. 

So,  property  holders  are  estopped 
to  question  the  right  of  commissioners 
to  establish ,  and  maintain  a  ditch 
which  has  existed  for  a  number  of 
years,  and  which  has  been  improved 
several  times,  where  they  have  paid 
previous  assessments  without  objec- 
tion. Mason  v.  Fulton  County  (1907) 
30  Ohio  C.  C.  49. 

Bat  one  who  pays  an  illegal  drain 
tax  under  protest,  to  one  who  is  about 
to  levy  on  his  property,  is  entitled  to 
recover  the  amount,  although  the  pro- 
test was  not  specific  as  to  reasons  of 
illegality.  A  specific  protest  is  only 
required  by  statute  in  case  of  the  pay- 
ment of  a  tax  in  advance  of  the  time 
the  tax  can  be  enforced.  Cox  v.  Welch- 
er  (1888)  68  Mich.  268, 13  Am.  St  Rep. 
339,  36  N.  W.  69. 

Assumpsit  will  not  lie  to  recover 
drain  taxes  paid  under  protest,  on  the 
ground  that  the  statute  under  which 
they  were  imposed  Is  unconstitutional, 
where  it  is  valid  in  part,  and  the  unob- 
jectionable provisions  confer  full  pow- 
er to  assess  the  tax.  Mathias  v.  Cra- 
mer a888)  78  Mich.  6,  40  N.  W.  926. 


Where  a  property  owner,  pending 
an  appeal,  voluntarily  pays  his  assess- 
ment, though  he  says  he  did  so  under 

protest,  he  is  estopped  from  objecting 
to  the  sufficiency  of  notice.  Collins  v. 
Pottawattamie  County  (1912)  168 
Iowa«  322, 138  N.  W.  1095.  And,  where 
the  record  shows  the  service,  posting, 
and  publication  of  the  notice  of  the 
time  and  place  appointed  by  "Uie  com- 
missioner for  apportionment  and  re- 
view, the  fact  that  proof  thereof 
was  not  made  at  or  previous  to  the 
review  cannot  be  raised  in  an  ac- 
tion to  recover  an  assessment  paid 
under  protest.  Ranney  Refrigerator 
Co.  V.  Smith  (1909)  1S7  Mich.  30% 
122  N.  W.  91.  But  where,  after  the 
beginning  of  a  suit  to  cancel  an  assess- 
ment on  the  ground  that  the  board  of 
supervisors  is,  under  pretense  of  re- 
pairs, deepening  and  widening  a  ditch 
without  the  notice  required  by  law, 
some  of  the  landowners  deposit  their 
part  of  the  assessment  with  the  county 
treasurer,  with  the  e]q)ress  under- 
standing that  the  money  is  to  be  hel4 
subject  to  the  litigation  and  its  ter- 
mination and  determination,  they  are 
not  estopped,  as  such  payment  is  not 
a  voluntary  one.  Lade  v.  Hancock 
County  (1918)  183  Iowa,  1026,  166  N. 
W.  586. 

A  property  owner  cannot  recover  the 
amount  of  an  assessment  voluntarily 
paid,  on  the  ground  that  the  assess- 
ment  was  not  made  by  duly  elected 
and  qualified  assessment  commission- 
ers. Justice  V.  Robinson  (1904)  142 
CaL  199, 75  Pac.  776,  wherein  the  court 
said:  "The  general  rule  in  reference 
to  the  payment  of  taxes  nnder  protest, 
where  not  controlled  by  some  statutory 
provision,  is  that,  in  the  absence  of 
acts  amounting  to  duress  or  coercion, 
the  payment  ia  deemed  to  be  volun- 
tary, and  a  mere  protest  made  at  the 
time  of  such  payment  does  not  devest 
it  j>f  its  voluntary  character.  Where 
there  is  no  legal  compulsion,  the  leg^ 
effect  of  the  payment  is  not  impaired 
by  protest.  .  .  .  Therefore,  accord- 
ing to  the  statement  in  the  notice  of 
protest,  the  plaintiff  was  under  no  le- 
gal compulsion  whatever  to  pay  said 
taxes,  and  the  payment,  in  law,  was 
made  voluntarily  upon  his  part,  and 
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ha  has  no  right  of  action  to  recover 
the  same.*' 

The  making  of  the  apportionment 
before  proof  of  swvice  of  notice  is 
made,  and  the '  spreading  of  the  tax 
before  the  filing  of  the  papers  in  the 
proceeding  with  the  county  clerk,  are 
at  most  mere  irregularities,  and  can- 
not be  raised  in  a  suit  to. recover  an 
assessment  paid  under  protest.  Ran- 
ney  Refrigerator  Co.  v.  Smith  (1909) 
157  Mich.  302,  122  N.  .W.  91. 

So,  the  voluntary  payment  of  an  as- 
sessment precludes  an  aggrieved  own- 
er from  asserting,  in  an  action  to 
recover  back  the  money,  that  no  cer- 
tified assessment  roll  had  ever  been 
returned  to  the  tax  collector  of  any 
assessment  in  the  district.  Justice  v. 
Robinson  (Cal.)  snpra. 

Similarly,  a  drainage  tax  will  not 
be  refunded  to  a  landowner,  although 
by  statute  his  property  is  subsequent- 
ly excluded  from  the  drainage  district, 
where  it  appears  tha^  when  the  canals 
in  process  of  construction  are  com- 
pleted, his  land  will  be  drained.  New 
Orleans  Canal  &  Bkg.  Co.  v.  New  Or- 
leans (1875)  27  La.  Ann.  605. 

Likewise,  in  an  action  to  recover  a 
drain  tax  paid  under  protest,  the 
plaintiff  is  not  permitted  to  show  that 
his  land  was  so  remote  that  it  was  not 
benefited  by  the  drain.  Smith  v.  Car- 
!ow  (1897)  114  Mich.  67,  72  N.  W.  22. 

But  where  a  drainage  assessment  is 
erroneously  spread  and  is  paid  under 
protest,  an  owner  may  recover  the 
amount.  Murphy  v.  Dobben  (1904)  137 
Mich.  665,  103  N.  W.  891,  wherein  the 
court  stated  the  rule  in  equity  as  fol- 
lows: "The  claim  is  made  that  the 
plaintiff  should  be  estopped  from  as- 
serting a  claim  to  this  money  under  the 
circumstances.  It  is  the  settled  rule  in 
equify  cases,  brought  by  the  person 
taxed,  that  one  will  not  be  relieved 
from  his  share  of  the  burdens  in  such . 
cases,  and  were  this  an  equity  proceed- 
ing brought  by  this  plaintiff,  the  rule 
should  be  applied  to  him." 

So,  the  payment  of  an  assessment 
for  the  original  construction  of  a  ditch 
does  not  estop  a  landowner  from  ob- 
jecting to  an  assessment  for  later  re- 
pairs, on  the  ground  that  it  was  based 
upon  the  proportion  of  the  first  as- 


sessment, without  regard  to  benefits. 
Parke  County  Coal  Co.  v.  Campbell 
(1894)  140  Ind.  28, 39  N.  E.  149,  where- 
in it  appeared  that  the  land  assessed 
llQr  at  the  upper  end  of  the  drain,  and 
was  high,  broken  ground,  and  not  in 
any  way  benefited  by  the  repairs.  The 
court  said:  '*The  submission  to  and 
payment  of  a  legitimate  assessment 
will  not  estop  or  bar  a  party  from  con- 
testing another  assessment,  made  un* 
der  a  different  clause  of  the  sAme  act, 
If  such  clause  contravenes  the  fund- 
amental rights  of  the  property  owner; 
nor  does  it  follow,  because  the  original 
'lonstruction  of  an  improvement  is 
then  beneficial  to  property  to  a  certain 
extent,  that  the  condition  will  continue 
so  as  to  authorize  future  assessments 
upon  the  same  ratio.  Such  a  law  im- 
plies that  time  and  nature -will  con- 
tinue tJie  same  status  of  property, 
when  the  fact  is  that  relative  valued 
and  benefits  are  continually  changing, 
and  the  fallibility  of  the  human  in- 
tellect is  not  equal  to  the  task  of 
establishing  a  permanent  basis  of  as- 
sessments. The  inevitable  result  of 
an  act  so  construed  as  to  provide  for 
future  assessments  based  upon  f<»rmer 
assessments  is  as  sure  to  work  irrep- 
arable injury  as  the  mutations  of  time 
are  to  change  the  relative  values  of 
property,  and  in  the  end  might  lead 
to  the  defeat  of  the  entire  enterprise. 
It  would  be  unreasonable  to  hold  the 
appellant  bound  by  an  assessment  for 
repairs,  of  no  benefit  to  it  whatever, 
which  by  operation  of  law  was  es- 
timated five  or  six  years  prior  to  the 
time  supposed  benefits  accrued,  and 
without  any  knowledge  whatever  of 
what  the  condition  of  the  lands  would 
be  at  so  long  a  time  in  the  future.  If 
one  tract  can  be  assessed  without  ben- 
efit to  it,  so  can  all  the  lands  affected 
by  the  original  construction,  and  there 
would  be  no  limit  to  the  power  of  as- 
sessment for  repairs,  whether  they 
would  derive  a  benefit  or  not.  There 
are  many  insupwabla  objections  to  the 
law  governing  repairs,  as  contended 
for  by  the  appellee  and  as  construed 
by  the  trial  court,  but  placing  upon  it 
the  more  reasonable  construction  we 
have  heretofore  given  it,  that  the  as- 
sessment for  repairs  shall  be  made 
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upon  the  lands  assessed  for  the  con- 
fitruction,  in  proportion  as  they  will 
be  benefited  by  the  repairs,  it  can  be 
upheld  and  serve  a  usefiil  purpose  in 
the  general  plan  for  the  drainage  of 
wet  lands." 

And  since^  under  the  Illinois  pro- 
cedure, a  landowner's  first  opportunity 
to  question  the  excess  even  of  a  drain- 
age assessment  is  on  the  application 
of  the  county  collector  for  judgment 
against  his  land,  it  has  been  held  that 
a  landowner  is  not  estopped  to  object 
that  his  land  ha^  been  assessed  more 
than  it  is  benefited,  because  he  paid 
the  first  four  assessments.  People  ex 
rel.  O'Connell  v.  De  Young  (1918)  284 
IIL  530.  120  N.  E.  479. 

A  certain  and  definite  description  of 
land  assessed  is  essential  in  order  to 
identify  it,  and  an  assessment  against 
10  acres  as  benefited  in  each  of  two 
tracts  of  40  and  80  acres,  respectively, 
without  furtfaw  identification,  is  void, 
and  payment  under  demand,  even  with- 
out formal  protest,  will  not  preclude  a 
property  owner  from  recovering  the 
amount.  Atwell  v.  Zeluff  (1872)  26 
Mich.  118. 

And  where  the  county  court  is  with- 
out jurisdiction  to  reclassify  lands  of 
an  objector,  he  is  not  estopped  from 
attacking  the  proceedings  by  volun- 
tarily paying  two  assessments  under 
the  void  classification.  People  ex  rel. 
Heikes  v.  Jonkman  (1914)  266  IIL  229. 
107  N.  E.  159,  wherein  the  court  said: 
"Under  the  Drainage  Law  the  illegal 
classification  as  made,  if  not  called  in 
question,  would  stand  until  at  some 
future  time  a  reclassification  might  be 
made.   Each  assessment  levied  under 


such  classification  is  a  new  proceed- 
ing. The  fact  that  appellants  paid 
two  of  these  assessments  voluntarily, 
and  without  objection,  furnishes  no 
reason  why  they  should  not  object  to 
some  subsequent  assessment.  Each 
assessment  is  a  new  tax,  and  tiie  fact 
that  a  landowner  had  at  different 
times  paid  taxes  that  were  illegally 
assessed  on  his  land  would  not  pre- 
clude him  from  objecting  to  some  sep- 
arate or  distinct  tax  or  assessment  in 
the  future.  .  .  .  The  classification 
under  which  these  lands  were  assessed 
was  void.  All  assessments  levied  un- 
der it  were  illegal.  Appellants  volun- 
tarily- paid  two  of  them,  and  are 
simply  in  the  position  of  those  who 
have  voluntarily  paid  an  illegal  tax 
which  they  cannot  recover  back." 

See  also  People  ex  rel.  Lusk  v.  Gar- 
ner (1916)  267  Ut  896.  108  N.  E.  344. 
wherein,  on  the  same  theory  that  each 
levy  of  a  tax  to  pay  interest  on  the 
amount  of  a  drainage  tax  was  a  new 
tax,  the  payment  of  a  tax  so  levied  was 
held  not  to  estop  the  property  owner 
from  objecting  that  the  assessment 
for  the  general  drainage  tax  exceeded 
the  benefits  to  his  land.  But  it  was 
held  in  an  earlier  case  in  the  same 
jurisdiction  that  an  objection  to  the 
original  classification  of  lands  includ- 
ed within  a  drainage  district  cannot 
be  raised  on  an  additional  assessment, 
where  the  landowner  for  a  period  of 
twenty  years  has  acquiesced  in  and 
paid  his  instalments  without  protest. 
Hamilton  v.  Vermilion  Special  Drain- 
age Dtst.  (1908)  146  DL  App.  84. 

w.  H.  a 


DOLORES  JUUL,  by  Guardian  ad  Litem,  Appt, 

V. 

SCHOOL  DISTRICT  of  the  Citjr  of  Manitowoc,  Respt. 

Wlaoanatn  Supreme  Court  ^  November  0,  1918. 
(168  Wis.  Ill,  169  N.  W.  309.) 

Schools  —  liability  for  soTemmental  duty. 

1.  The  placing  of  a  pail  of  hot  water  and  chemicals  in  the  passageway 
of  a  school  building  for  use  in  scrubbing  floora  pertains  to  t^e  govem- 
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mental  act  of  the  school  district,  for  injury  by  vAdch  to  a  pupil  the  district 
is  not  liable. 

[See  note  on  this  question  beginning  on  page  911.] 


—  Bsintenance  —  liability  for  injury 

hy  acrabblns  fluid. 

2.  The  placing  of  a  pail,  containing 
hot  water  and  chemicals  in  a  passage- 
way of  a  school  building  for  the  pur- 
pose of  scrubbing  the  floors  is  not  an 
act  of  nuintenance  within  the  meaning 


of  a  provision  of  a  Worlcmen's  Com- 
pensation Act,  requiring  owners  of 
public  buildinj^  to  construct,  repair, 
and  maintain  them  in  a  safe  condition, 
so  as  to  render  the  school  district  lia- 
ble for  injury  to  a  pupil  by  falling  into 
tiie  water. 


Appeal  by  plaintiff  from  a  judgment  of  the  Qircuit  Court  for  Manitowoc 
County  (Kirwan,  J.)  dismissing  an  action  brought  to  recover  damages  for 
personal  injuries  alleged  to  have  been  caused  by  the  negligence  of  defend- 
aafs  servant.  Affirmed, 

.  The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Hougen  &  Brady  and  P.  H.  Bernstein  v.  Milwaukee,  153  Wis. 
Martin,  for  appellant:  576,  L.R.A.I915C,  435,  149  N.  W.  382. 


Defendant  was  liable  as  owner  of 
the  buildins:  for  the  injury  sustained 
by  plaintiff. 

Besnys  v.  Herman  Zohrlaut  Lteather 
Co.  157  Wis.  203.  147  N.  W.  37,  5  N. 
C.  C.  A.  282;  Kielar  v.  Fred  Miller 
Brewing  Co.  165  Wis.  237,  161  N.  W. 
739;  Sullivan  v.  Chicago,  N.  &  St.  P. 
R.  Co.  163  Wis.  583,  158  N.  W.  321; 
Rosholt  v.  Worden-AUen  Co.  155  Wis. 
168,  144  N.  W.  650;  Toutloff  v.  Green 
Bay,  91  Wis.  490,  65  N.  W.  168; 
Schweikert  v.  John  R.  Davis  Lumber 
Co.  146  Wis.  632,  130  N.  W.  508;  Bon- 
nell  V.  Chicago,  St.  P.  M.  &  O.  R.  Co. 
158  Wis.  153.  147  N.  W,  1046;  Riggles 
T.  Priest,  163  Wis.  199,  157  N.  W.  755; 
Klatt  v.  N.  C.  Foster  Lumber  Co.  97 
Wis.  641,  73  N.  W.  563;  Redfield  v. 
School  Dist.  48Wash.  85,  92Pac.  770; 
Smith  V.  Martin  [1911]  2  K.  B.  775, 
80  L.  J.  K.  B.  N.  S.  1256,  105  L.  T.  N. 
S.  281,  27  Times  L.  R.  468,  55  Sol.  Jo. 
535. 2  N.  C.  C.  A.  215,  Ann.  Cas.  1912A, 
334;  Ching  v.  Surrey  County  Council 
[1910]  1  K.  B.  736.  79  L.  J.  K.  B.  N.  S. 
481, 74  J.  P.  187,  102  L.  T.  N.  S.  414,  26 
Times  L.  B.  355,  54  Sol.  Jo.  360,  8  L. 
0.  R.  369,  2  N.  C.  C.  A.  229;  Morris 
V.  Carnarvon  County  Council  [1910] 
1  K.  B.  840,  79  L.  J.  K  B.  N.  S.  670, 
102  L.  T.  N.  S.  524,  74  J.  P.  201,  26 
Times  U  B.  391,  64  Sol.  Jo.  443,  8  L. 
0.  R.  486,  2  N.  C.  C.  A.  284;  Shrimpton 
V.  Hertfordshire  County  Council,  104 
I*  T.  N.  S.  145,  75  J.  P.  201,  27  Times 
L  B.  251,  56  Sol.  Jo.  270,  9  L.  G.  B. 
397,  48  Scot.  L.  R.  737,  2  N.  C.  C.  A. 
238. 

Municipal  corporations  are  liable,  as 
«n  individuals,  for  negligence  in  their 
corporate  or  proprietary  capaci^,  and 
for  the  creation  of  a  nuisance. 


8  N.  C.  C.  A.  624 ;  Evans  v.  Sheboygan, 
153  Wis.  287.  45  L.R.A.  (N.S.)  98,  141 
N.  W.  265;  Gilluly  v.  Madison,  63  Wis. 
518,  58  Am.  Rep.  299,  24  N.  W.  137; 
Peck  V.  Baraboo,  141  Wis.  50,  122  N. 
W.  740;  Schroeder  v.  Baraboo,  93  Wis. 
95,  67  N.  W.  27;  Hughes  v.  Fond  du 
Lac.  73  Wis.  381,  41  N.  W.  407.; 
Douglass  v.  State,  4  Wis.  387;  Win- 
chell  V.  Waukesha^  110  Wis.  101,  84 
Am,  St,  Rep.  902,  85  N.  W,  663;  Little 
v.  Madison,  42  Wis.  643,  24  ArA.  Rep. 
435,  s.  c.  49  Wis.  605,  35  Am.  Rep. 
793.  6  N.  W.  249. 
Mr.  £.  L.  Kelley,  for  respondent: 
Defendant  is  not  liable  for  injuries, 
resulting  from  the  acts  or  defaults  of 
its  agents,  servants,  or  officers  when 
it  is  engaged  in  the  performance  of  a 
government  function,  that  is,  one  of 
merely  publii^  service  from  which  it 
derives  no  benefit  in  its  corporate  ca- 
pacity, but  which  it  is  bound  to  see 
performed  in  pursuance  of  a  duty  im- 
posed by  law  for  the  general  welfare 
of  the  inhabitants  of  the  community. 

Hayes  v.  Oshkosh,  33  Wis.  314,  14 
Am.  Rep.  760;  Wallace  v.  Menasha,  48 
Wis.  79,  33  Am.  Rep.  804,  4  N.  W.  101; 
Schultz  V.  Milwaukee,  49  Wis.  254,  36 
Am.  Rep.  779,  5  N.  W.  342;  Little  v. 
Madison,  49  Wis.  605,  35  Am.  Rep. 
798,  6  N.  W.  249;  Crandon  v.  Forest 
County,  91  Wis.  239,  64  N.  W.  847; 
£uehn  v.  Milwaukee,  92  Wis.  263,  65 
N.  W.  1030;  Houston  v.  State,  98  Wis. 
481,  42  L.R.A.  39,  74  N.  W.  Ill;  Dan- 
iels V.  Racine,  98  Wis.  651,  74  N.  W. 
553;  Kempster  v.  Milwaukee  103  Wis. 
421,  79  N.  W.  411 ;  Folk  V.  Milwaukee, 
108  Wis.  369,  84  N.  W.  420,  9  Am.  Neg. 
Rep.  207;  Lowe  v.  Conroy>  120  Wis. 
161,  66  UR.A.  907,  102  Am.  St.  Rep. 
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983,  97  N.  W.  942.  1  Ann.'  Caa.  341; 
Manske  v.  Milwaukee,  123  Wis.  172, 
101  N.  W.  377,  17  Am.  Neg.  Rep.  888; 
Liermann  v.  Milwaukee,  132  Wis.  628, 
18  L.R.A.(N.S.)  253,  113  N.  W.  65; 
Higgma  V.  Superior,  134  Wis-  264,  13 
L.R.A.(N.S.)  994,  114  N.  W.  490; 
Evans  v.  Sheboysran,  158  Wis.  287,  45 
L.R.A.(N.S.)  98,  141  N.  W.  265; 
Bruhnke  v.  La  Groase,  165  Wis.  486, 
50  L.R.A.(N.S.)  1147,  144  N.  W.  1100; 
Eneel  V.  Milwaukee,  158  Wis.  480,  149 
N.  W.  141;  Apfelbacher  v.  State,  160 
Wis.  565,  152  N.  W.  144;  Bernstein  v. 
Milwaukee,  158  Wis.  576,  L.R.A.1915C, 
485,  149  N.  W.  382,  8  N.  C.  C.  A.  624; 
Shearm.  &  Redf.  Neg.  5tb  ed.  §  267; 
Hill  T.  Boston,  122  Mass.  344,  23  Am. 
Rep.  332;  Ernst  v.  West  Covington,  3 
Ann.  Cas.  883,  and  note,  116  Ky.  850, 
63  L.R.A.  652,  105  Am.  St.  Rep.  241, 
76  S.  W.  1089;  Daniels  v.  Board  of 
Education,  191  Mich.  339,  L.RA.19x6F, 
468. 158  N.  W.  23 ;  Bigelow  v.  Randolph. 
14  Gray,  541 ;  Sullivan  v.  Boston,  126 
Mass.  540;  Howard  v.  Worcester,  153 
Mass.  426,  12  L.R.A.  160.  26  Am.  St. 
Rep.  651,  27  N.  B.  11 ;  Wixon  v.  New- 
port, 13  R.  I.  454.  43  Am.  Rep.  35; 
McNeil  V.  Boston,  178  Mass.  326,  59  N. 
E.  810;  Freel  v.  Crawfordsville,  37 
L.BJL  SOI,  note;  Wiest  v.  School  Dist. 
68  Or.  474.  49  L.R.A.(N.S.)  1026,  137 
Pac.  749;  Sommers  v.  Marshlield,  90 
Wis.  69,  62  N.  W.  937;  Toutloff  v. 
Green  Bay,  91  Wis.  490.  63  N.  W.  168; 
Selleck  v.  Tslfanan,  93  Wis.  246,  67  N. 
W.  86;  Hay  t.  Baraboo,  127  Wis.  1,  3 
L.R.A.(N.S.)  84,  115  Am.  St.  Rep.  977, 
106  N.  W.  664;  Griswold  v.  Camp,  149 
Wis.  399,  186  N.  W.  754;  Morrison  v. 
Eau  Claire,  116  Wis.  638,  95  Am.  St. 
Rep,  955,  92  N.  W.  280;  Oliver  v.  Wor- 
cester, 102  Mass.  499,  3  Am.  Rep.  485. 

Eschweiler,  J.,  delivered  the  opin- 
ion of  the  court: 

By  the  complaint  herein  it  is  al- 
leged that  the  infant  plaintiff, 
twelve  years  of  age,  was  injured  by 
falling  into  a  pail  containing  hot 
water,  caustic  acid,  and  ch^nical 
compounds,  in  the  Ewssageway  of 
one  of  the  school  buildings  of  the 
defendant,  where  plaintiff  was  at- 
tending as  a  pupil;  that  the  pail, 
with  its  contents,  had  been  so  placed 
for  the  purpose  of  being  used  to 
scrub  and  clean  the  floor  of  one  of 
the  schoolrooms,  in  accordance  with 
a  custom,  maintained  for  some  time 
prior  thereto,  of  at  least  once  a  week 
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so  placing  such  pails  with  similar 
contents  in  the  passagewi^  of  the 
school  building,  and  before  the 
pupils  had  left  the  building;  that  at 
the  time  of  the  injury  plaintiff  was 
passing  from  one  schoolroom  to  an- 
other in  the  building,  pursuant  to 
directions  givoi  to  her  by  her 
teacher. 

It  is  a  well-established  principle 
in  this  state  that  a  municipality, 
while  performing  the  duty  imposed 
upon  it  under  the  requirements  of 
§  3  of  article  10  of  our  Constitution, 
which  provides  for  the  establish- 
ment of  district  schools,  which 
shall  be  free  and  without  charge  for 
tuition  to  all  children  between  the 
ages  of  four  and  twenty  years,  shafl 
not  be  liable  for  injuries  to  children 
attending  such  school  occurring  by 
reason  of  the  negligence  of  servants 
necessarily  employed  by  such  mu^ 
nicipality  or  school  district  in  carry- 
ing out  what  have  been  designated 
as  the  governmental  duties  so  im- 
posed by  law  upon  it.  Bernstein  v. 
Milwaukee,  158  Wis.  676,  LJR.A. 
1915C,  435,  149  N.  W.  382,  8  N.  C. 
C.  A.  624;  Folk  v.  Milwaukee,  108 
Wis.  359,  84  N.  W.  420,  9  Am.  Neg. 
Rep.  207.  The  same  principle  is 
very  generally  recognized.  Hill  t. 
Boston,  122  Mass.  344,  23  Am.  Rep. 
332;  35  Cyc.  971;  19  R.  C.  L.  1124. 
Until  changed  by  the  legislature, 
we  feel  bound  to  follow  it. 

Appellant  cites  Redfield  v.  School 
Dist.  48  Wash.  86,  92  Pac.  770, 
which  sustained  a  liability  against 
a  school  district  where  a  p:upil  was 
injured  by  being  scalded  by  a  pail 
of  hot  water;  but  there  the  court 
placed  the  liability  upon  a  statute 
of  that  state  permitting  an  action 
against  a  school  district  or  other 
public  corporation  for  an  injury  to 
the  rights  of  a  plaintiff  arising  f  r<»n 
some  act  or  omission  of  such  pub- 
lic corporation,  and  expressly  held 
that  such  statute  was  evidently  in- 
tended to  do  away  with  the  general 
and  common-law  doctrine  of  non- 
liability for  that  which  occurs  in 
the  performance  of  govemmental 
duties. 

It  is  urged  that  by  chapter  688 
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•f  the  Laws  of  1913,  amending 
2394-48  and  2394-49,  Wis.  Stat., 
there  is  in  effect  a  legislative  dec- 
laration doing  away  with  this  doc- 
trine of  such  nonliability.  Before 
the  enactment  of  that  chapter  these 
two  statutes  were,  as  they  are  now, 
found  in  chapter  110a,  Wis.  Stat., 
relatiog  to  '*workmen's  compensa- 
:  tion  and  the  Industrial  Commis- 
aon."  As  they  stood  before  1913, 
iftey  in  efteet  provided  that  every 
Kiiployer   should  furnish  a  safe 
:^aee  of  emplosnnent  for  his  em- 
ployees. This  chapter  688  added  a 
provision,  in  substance,  placing  an 
obligation  upon  every  owner  of  a 
pnblic  building,  as  well  as  on  every 
employer,  that  each  shall  so  con- 
Jtract,  repair,  or  maintain  such 
pnblic  building  or  place  of  employ- 
ment as  to  render  each  of  the  same 
safe.  From  such  legislative  change 
tt  is  claimed  that  it  was  intended  to 
■ow  make  it  a  statutory  duty  of  a 
school  district,  such  as  the  defend- 
ant in  this  case,  to  construct  and  re- 
pair, and  particularly,  as  applied  to 
this  case,  to  maintain  its  school 
building  so  as  to  render  the  same 
safe,  and  that  upon  a  violation  of 
SQch  a  statutory  duty,  and  conse- 
Went  injuiy  to  a  pupil,  an  implied 
fiability  arises  against  such  school 
district. 

Unless,  however,  the  act  com- 
plained of  here,  such  as  the  negli- 
gent placing  within  the  school 
building  of  a  pail  with  dangerous 
contents,  to  be  used  in  cleaning  the 
fioora,  can  be  reasonably  construed 
Id  be  within  the  meaning  of  the 
void  "maintain"  as  found  in  said 
duQiter,  it  is  unnecessary  to  consid- 
tt  appellant's  contentions  any  fur- 
fter.  We  are  satisfied  from  a  con- 
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sideration  of  this  statute,  its  evi- 
dent purpose,  place,  and  history, 
that  this  word  "maintain,"  particu- 
larly when  found  used  with  the 
words  "construct  or 
repair  "    must    be  ^^^^^.^^^^ 
held   to  relate   to  um^Miuy  tor 
some  act  more  close-  Hl^bbUw  amd. 
ly  related  to  the 
structure  itself  of  a  building  than 
such  an  operation  as  is  here  in- 
volved of  keeping  the  floors  of  a 
building  clean. 

The  conclusion  thus  arrived  at 
makes  it  unnecessary  to  determine 
any  other  question  with  reference 
to  the  suggested  applicability  of 
such  amended  statutes  to  a  school 
building  or  school  district. 

It  follows,  therefore,  that  the 
complaint  upon  its  face  shows  that 
the  act  complained  of  was  one  done 
by  the  defendant  school  district  in 
tiie  performance  of 

that     which     must  Kovrr>a«-nMI 

still  be  recognized 
as  one  of  its  governmental  duties 
towards  the  pupils,  and  of  such  a 
nature  that  for  a  consequent  injury 
to  a  pupil  there  is  no  recognized 
liability  against  defendant,  either 
at  common  law  or  by  statute. 

The  judgment  of  the  Circuit 
Court  is  affirmed. 


VOTE. 

The  liability  of  a  school  district, 
municipal  corporation,  or  school  board 
for  injury  to  pupil  is  considered  in  the 
annotation  following  Stovall  v,  ToP- 
PENISH  School  Djst.  post,  91L  The 
reported  case  (Juut  v.  School  Dist. 
ante,  904),  is  cited  in  subdivisions  I. 
a,  and  VII.  of  that  note. 
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WILLIAM  RALPH  STOVALL  by  Guardian  ad  Litem,  Respt, 

V. 

TOPPENISH  SCHOOL  DISTRICT  NO.  49,  Yakima  County,  Impleaded, 

etc.,  Appt. 

WafOtiniHon  Supi-eme  CouH  (Dept.  S'o.  l)~~Mat'ch  1,  1920, 

(_  Wash.  — ,  188  Pac.  12.) 

Schools'—  liability  for  torts  —  construction  of  statute. 

1,  A  statute  providins:  that  no  action  shall  be  maintained  against  a 

school  district  for  noncontractual  acts  or  omissions  relating  to  any  park, 
playground,  or  field  house,  athletic  apparatus  or  appliance,  or  manual  train- 
ing  equipment  situated  in  or  about  any  schoolhouse  or  elsewhere,  owned, 
operated,  or  maintained  by  a  school  district,  applies  solely  to  accidents 
pcning  upon  athletic  apparatus  or  manual  training  equipment  used  in  con- 
nection with  a  park,  playground,  or  field  house. 
[See  note  on  this  question  beginning  on  page  911.] 

Proximate  cause  —  pushing  boy  off    Nuisance  —  notice  —  sufficiency  — 


from  tank  —  negligence  of  school 
district. 

2.  A  school  district  cannot  escape 
liability  tq  a  pupil  who  is  injured  by 
being  pushed  by  another  boy  off  a 
discarded  iron  tank  which  the  district 
negligently  permits  to  remain  on  the 
school  grounds,  where  it  is  used  as  a 
plaything  by  the  pupils,  on  the  theor>' 
that  its  negfligence  was  not  the  proxi- 
mate cause  of  the  injury. 

I  See  22  R.  C.  L.  132  et  seq.3 


liability  of  school  district. 

3.  A  school  district  which  permits  a 
discarded  tank  taken  from  tlie  build- 
ing to  remain  on  the  playground  from 
Friday  to  Monday  cannot  avoid  lia- 
bility to  a  pupil  injured  while  playing 
upon  it,  on  the  theory  that  it  did  not 
have  sufficient  notice  of  the  nuisance. 


Appeal  by  the  defendant  school  district  from  a  judgment  of  the  Superior 
Court  for  Yakima  County  (Taylor,  J.)  in  favor  of  plaintiff  in  an  action 
brought  to  recover  damages  for  personal  injuries  alleged  to  have  been 
caused  by  the  negligence  of  the  defendant  district  Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  O.  R.  Schumann,  J.  Lenox  Hellan  t.  Supply  Laundry  Co.  M 
Ward,  and  Dolph  Bamett,  for  appel-    Wash.  683,  163  Pac.  9;  1  Sheam.  « 


lant: 

A  school  district  is  immune  from  all 
liability  in  tort. 

Redfield  v.  School  Dist.  48  Wash.  85. 
92  Pac.  770;  McCalla  v.  Multnomah 
(-ounty,  3  Or.  424;  Sheridan  v.  Salem, 
14  Or.  328,  12  Pac.  92);  Howard  v. 
Tacoma  School  Dist.  88  Wash.  167.  152 
Pac.  1004,  Ann.  Caa.  1917D,  792; 
Bruenn  v.  North  Yakima  School  Dist, 
101  Wash.  374,  172  Pac.  569;  Kelley  v. 
School  Dist.  102  Wash.  343,  173  Pac. 
333;  Holt  v.  School  Dist.  102  Wash. 
442,  173  Pac.  335. 

Before  a  party  can  be  held  liable  in 
tort  it  must  be  established  by  the  evi- 
dence that  the  alleged  negligence  of 
the  defendant  is  the  proximate  and 
efficient  cause  of  the  injury. 


Redf.  Neg.  6th  ed.  §  26,  p.  94. 

There  bjeing  no  evidence  in  the 
record  to  show  that  the  school  board 
had  actual  notice  of  the  fact  that  the 
tank  was  left  on  the  school  grounds, 
the  length  of  time  that  the  tank  wsi 
there  was  not  sufficient  to  give  coe* 
fltructive  notice  to  the  school  boanl. 

Clark  V.  Seattle,  102  Wash.  228.  172 
Pac,  1155;  Chase  v.  Seattle,  80  Wash. 
61,  141  Pac.  180. 

Messrs.  Snively  &  Bounds  for  de* 
fendant  Meyers. 

Messrs.  Roscoe  Haddox  and  Gradr 
&  Shumate,  for  respondent: 

School  districts  are  liable  for  oes^- 
gence,  and  pupils  can  recover  for  the 
negligence  of  officem  or  agents  of  suck 
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!  districts  in  the  use,  operation,  and 

maintenance  of  athletic  apparatus. 
Bruenn  v.   North  Yakima  School 
:  Di8t.l01Wash.  3^4, 172t'ac.  569;Kel- 
;  ley  V.  School  Dist.  102  Wash.  343,  1V3 
'  Pac.  333;  Holt  v.  School  Dist.  102 

Wash.  442,  173  Pac.  335. 
The  intervention  of  a  third  person 

or  of  other  ana  new  direct  causes  aoes 
;  not  preclude  recovery  if  the  injury 

was  the  natural  or  probable  result  of 
:  the  orifirinal  wrong. 
I  Howe  V.  West  Seattle  Land  & 
1  Improv.  Co.  21  Wash.  594,  59  Pac.  495; 
I  Lskiidsen  v.  Seattle,  29  Wash.  583,  70 
I  Pac.  64,  12  Am.  Rep.  36G;  Akin  v. 
I  Bradley  Engineering  &  Macninery  Co. 
i  48  Wash.  9/,  14  L.R.A.(N.S.)  t>86,  92 
!  Pac.  903;  Tnoresen  v.  St.  Paul  &  T. 

Lumber  Co.  73  Wash.  99,  131  Pac.  645, 

13Z  Pac.  b60. 

Main,  J.,  delivered  the  opinion  of 
the  (»urt: 

The  plaintiff,  being  a  minor, 
brought  this  action  by  nis  guardian 
ad  litem  for  the  purpose  of  recover- 
ing damages  for  personal  injuries 
alleged  to  be  due  to  the  negligence 
of  the  defendant  school  district. 
The  cause  was  tried  to  the  court  and 
jury,  and  resulted  in  a  verdict  and 
judgment  sustaining  a  recovery. 
Prom  this  judgment  the  defendant 
appeals. 

On  November  19,  1917,  respond- 
ent, a  boy  eight  years  old,  was  in- 
jured upon  the  playground  of  the 
Lincoln  School  in  Toppenish,  Yaki- 
ma county.  The  accident  occurred 
on  a  Monday.  During  the  previous 
week  there  had  been  removed  from 
the  basement  of  the  school  building 
a  steel  tank  about  20  feet  in  length 
and  approximately  3i  feet  in  di- 
ameter. The  tank  had  previously 
been  used  by  the  school  in  connec- 
tion with  its  water  system,  but,  be- 
ing no  longer  necessary  for  that 
purpose,  the  officers  of  the  district 
had  given  it  to  one  W.  B.  Meyers,  in 
consideration  that  he  would  remove 
the  tank  from  the  school  premises 
and  restore  the  building  to  its  orig- 
inal condition ;  it  being  necessary  to 
make  an  opening  in  the  foundation 
of  the  building  in  order  to  remove 
the  tank  from  the  basement. 
Meyers  employed  one  S.  L.  Ames  to 
remove  the  tank  and  place  it  in  the 
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street.  The  work  of  removing  the 
tank  was  begun  some  time  during 
the  week  pnor  to  the  accident.  It 
consumed  several  days,  the  school 
being  then  in  session,  and  on  Fri- 
day afternoon  was  removed  and 
placed  near  the  side  of  the  building, 
with  concrete  chunks  sustaining  it 
to  prevent  its  being  moved  about. 
The  tank  was  placea  in  this  position 
before  the  close  of  school  on  that 
day.  On  the  Saturday  following, 
which  was  not  a  school  day,  boys 
had  removed  the  concrete  chunks 
and  in  play  rolled  the  tank  about  the 
school  playground.  This  occurred 
also  on  Sunday.  On  Monday,  dur- 
ing the  noon  hour,  the  respondent 
and  other  boys  were  playing  with 
the  tank.  Certain  of  the  boys  would 
roll  the  tank  back  and  forth  on  the 
playground,  while  others  would 
either  stand  or  sit  upon  it ;  the  pur- 
pose apparently  being  to  see  how 
long  those  upon  the  tank  could  re- 
main there  without  falling  off. 
While  the  tank  was  being  rolled  in 
this  manner,  the  respondent  and 
other  boys  upon  it,  the  respondent 
either  fell  or  was  pushed  froAi  the 
tank  by  one  of  the  other  boys,  and 
sustained  a  severe  injury  to  ^his 
right  leg  by  the  tank  rolling  upon  it. 

It  was  for  this  injiuy  that  the  ac- 
tion is  brought.  The  principal  ques- 
tion is  the  construction  of  chapter 
92  of  the  Laws  of  1917,  which  is  as 
follows:  "Section  1.  No  action 
shall  be  brought  or  maintained 
against  any  school  district  or  its 
officers  for  any  noncontractual  acts 
or  omissions  of  such  district,  its 
agents,  officers  or  employees,  ]%lat- 
ing  to  any  park,  playground,  or  iield 
house,  athletic  apparatus  or  appli- 
ance, or  manual  training  equipment, 
whether  situated  in  or  about  any 
schoolhouse  or  elsewhere,  owned* 
operated  or  maintained  by  such 
school  district." 

The  appellant's  position  is  that 
under  this  act  the  action  cannot  be 
maintained  against  the  school  dis- 
trict. Prior  to  the  passage  of  this 
act  under  the  previous  statute,  Rem- 
ington's Code,  §  951,  it  had  been 
held,  in  Redfield  v.  School  Dist.  48 
Wash.  85,  92  Pac.  770,  and  Howard 
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V.  Tacoma  Schod  Dist.  88  Wash. 
167,  162  Pac.  1004,  Ann.  Gas. 
1917D,  792,  that  school  districts 
were  liable  in  actions  of  this  charac- 
ter, if  the  injury  was  proximate^ 
produced  by  the  negligence  of  the 
district.  When  the  Act  of  1917  was 
passed  by  the  legislature  there  was 
pending  in  this  court  three  cases, 
Bruenn  v.  North  Yakima  School 
Dist.  101  Wash.  374,  172  Pac.  669; 
Kelley  v.  School  Dist  102  Wash. 
343,  173  Pac.  333,  and  Holt  v. 
School  Dist.  102  Wash.  442, 173  Pac. 
335,  in  which  recovery  was  sought 
for  injuries  which  occurred  to  school 
children  upon  playground  appara- 
tus. The  Act  of  1917  proyides  that 
**no  action  shall  be  .  .  .  main- 
tained against  any  school  district 
.  .  .  relating  to  any  park,  play- 
ground, or  field  house,  athletic  ap- 
paratus or  appliance,  or  manual 
training  equipment,   .   .  ." 

These  words  may  be  separated 
into  two  groups  of  three  each,  one 
including  "park,  playground,  or  field 
house,"  and  the  other  "athletic  ap- 
paratus or  appliance  or  manual 
training  equipment."  The  first 
three  being  descriptive  of  the  place 
where  the  district  shall  be  exonerat- 
ed from  liability,  and  the  second 
three  the  thinj^  which  may  occasion 
the  injury  for  which  the  district 
shall  not  be  liable.  The  meaning  of 
t^e  statute  will  be  rendered  rea- 
sonably plain  if  two  words  should 
be  dropped  from  each  group,  and 
the  act  read  as  though  only  the  two 
remaining  existed.  It  would  then 
read:  "No  action  shall  be  brought 
or  maintained  against  any  school 
district  .  .  .  relating  to  any 
.  .  .  playground  .  .  .  athletic 
apparatus,  .  .  .  whether  situat- 
ed in  or  about  any  schoolhouse  or 
elsewhere,  owned,  operated  or  main- 
tained by  such  school  district." 

If  the  statute  were  in  this  form 
it  would  be  plain  that  the  meaning 
was  that  no  liability  would  exist 
when  the  accident  occurred  upon  a 
playground  apparatus;  the  word 
'playground"  being  used  to  describe 
the  place  where  the  district  would 
not  be  liable  if  the  accident  occurred 
upon  athletic  apparatus.  Each  one 
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of  the  three  words  in  the  first  group 
bears  ihe  same  relation  to  each  and 
all  of  the  words  in  the  second  group 
that  one  of  the  words  in  the  first 
group  bears  to  one  in  the  second 
group.  It  will  be  observed  that  be- 
tween the  two  groups  there  is  no 
connecting  word,  either  conjunctive 
or  disjunctive.  The  clause  in  the 
act|  "whether  situated  in  or  about 
any  schoolhouse/'  supports  this  in- 
terpretation. That  clause  refers  to 
what  had  previously  been  stated  in ' 
the  act.  To  give  each  one  of  the  six 
words  a  separate  and  distinct  mean- 
ing with  the  clause  last  quoted  re- 
ferring to  each,  it  would  appear,  as 
applied  to  playground,  that  the  dis- 
trict would  not  hfi  liable  "when  it 
was  situated  in  or  about  any  school- 
house."  It  certainly  could  not  have 
been  the  intention  of  the  legislature 
to  use  the  language  last  quoted  as 
referring  to  the  words  in  the  first 
group  without  any  relation  to  the 
words  in  the  second  group.  If  fur- 
ther argum^t  be  necessaiy  to  sus- 
tain this  interpretation,  it  will  be 
found  in  the  history  of  the  legisla- 
tion. As  already  pointed  out  under 
the  laws  that  existed  prior  to  1917, 
the  school  districts  were  litible.  The 
first  bill  introduced  at  the  legisla- 
tive session  of  1917  provided  for  an 
amendment  to  §  961,  Remington's 
CkMle,  which  quoted  tiiat  statute  as 
it  then  existed,  and  added  a  provi- 
sion as  follows:  "Provided,  how- 
ever, that  no  action  can  be  main- 
tained against  any  school  district, 
when  the  cause  of  action  is  based 
upon  or  arises  out  of  any  act  or  acts 
done  or  omitted  by  such  school  dis- 
trict in  its  governmental  functions.*' 
Had  the  act  been  passed  in  this 
form  it  would  have  exonerated  a 
school  district  for  permitting  or 
maintaining  a  nuisance  upon  the 
playground.  The  bill  in  that  form 
passed  the  senate.  When  it  reached 
the  house  it  was  amended  and  passed 
that  body  in  its  present  form.  The 
bill,  as  passed  by  the  house,  was  sub- 
sequentiy  approved  by  the  senate 
and  the  governor.  Had  the  legisla- 
ture intended  to  exonerate  the 
school  district  from  any  and  all  ac- 
tions not  arising  upon  contract,  it 
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doabtlees  would  have  approved  the 
bill  as  first  passed  by  the  senate. 
It  seems  clear  that  the  purpose  of 
the  lesrialature  was  to  exonerate 
school  districts  from  liability  for  an 
accident  which  oc- 
£»m^tor       curs  upon  any  ath- 
apparatus  or 
appliance,  or  manu- 
al training  equipment,  which  is  used 
in  connection  with  any  park,  play- 
ground, or  field  house  owned  or 
maintained  by  the  district. 

The  appellant  makes  two  other 
contentions :  One  that  the  respond- 
ent was  pushed  oif  the  tank  by 
another  boy,  and  that  this  circum- 
stance would  constitute  an  inter- 
vening cause,  and  that  the  negli- 
gence of  the  district  was  not  the 
proximate  cause;  and  the  other, 
that  the  school  district  did  not  have 
sufiicient  notice.  Neither  of  these 
contentions  are  meritorious.  The 
injury  complalined  of  was  a  reason- 
able and  probable  result  of  the 
negligence  of  the  district  in  permit- 


m  Poo.  it.) 
ting  the  tank  to  remain  upon  the 
playground.  The  fact  that  the  re- 
spondent may  have 
been  pushed  off  the  cRWi«-pii«iti«* 
tank,  if  it  be  a  fact,  SJJfc^eSr* 
would   not  consti-  wnort 

.    .  .    ,  dlHirlct. 

tute  an  intervening 
agency  between  the  original  wrong 
and  the  injury.  The  intervention 
of  a  thiid  person  does  not  preclude 
a  recovery,  if  the  injury  was  the 
natural  and  probable  result  of  the 
original  wrong.  Eskildsen  v.  Seattle, 
29  Wash.  583,  70  Pac.  64,  12  Am. 
Neg.  Rep.  366. 

The  case  of  Clark  v.  Seattle,  102 
Wash.  228,  172  Pac.  1156,  does  not 
sustain  the  appel-  „  ' 
lant's  contention  as  IlTlSnci^^*** 
to  lack  of.  notice.  SSSS*S,:L... 
The  facts  m  that 
case  are  entirely  different  from  the 
facts  in  this  case. 

The  judgment  will  be  affirmed. 

Hokomb,  Ch.  J.,  and  Parker, 
Mackintosh,  and  Mitchell,  JJ.,  con- 
cur. 


ANNOTATION. 


Lii^Qily  of  school  cUstrict»  moDidpal  corporatioii,  or  school  board  iot  injwy 

to  pnpiL 


Z.  In  e«iieral,  911. 

n.  Improper  construction  of  buildings, 

913. 

III.  Failure  to  repair,  918. 

IV.  Dangerous   condition    of  grounds, 
914. 

Sfwpo. 

This  note  is  confined  to  cases  in- 
^Iving  the  liability  of  school  author- 
ities in  their  official  capacity,  and  does 
not  discuss  the  individual  liability  of 
the  members  of  a  board  of  education. 

J.  In  yeneral. 

The  general  rule  in  this  country  is 
that  a  school  district,  municipal  cor- 
poration, or  school  board  is  not,  in  the 
absence  of  a  statute  imposing  it,  sub- 
ject to  liability  for  injuries  to  pupils 
of  public  schools  suffered  in  connec- 
tion with  their  attendance  thereat, 
^ce  such  district,  corporation,  or 
board,  in  maintaining  schools,  acts  as 


y.  Unsuitable,  defective,  or  dangerous 

appliances,  917. 
VI.  Unsafe  tnmqportation  of  pupils, 
918. 

VII.  N^ligenra  of  officers,  servants,  or 

agents,  919. 

an  agent  of  the  state,  and  performs  a 
purely  public  or  governmental  duty, 
imposed  upon  it  by  law  for  the  benefit 
of  the  public,  and  for  the  performance 
of  which  it  receives  no  profit  or. ad- 
vantage. 

Iowa.— Lane  v.  Woodbury  (1882)  68 
Iowa,  462,  12  N.  W.  478. 

Kentut^, — Ernst  v.  West  Covington 
(1903)  116  Ky.  860,  63  hJRjL.  662,  106 
Am.  St.  Bep.  241,  76  S.  W.  1089, 8  Ann. 
Cas.  882;  Clark  v.  Nicholasville  (1906) 
27  Ky.  L.  Rep.  974,  87  S.  W.  800. 

Maryland. — State  use  of  Weddle  v. 
School  Comrs.  (1902)  94  Md.  334,  51 
Atl.  289. 

Masaachnsetts.— Bigelow   v.  Ban- 
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dolph  (1860)  14  Gray,  641 ;  Hill  v.  Bos- 
ton (1877)  122  Mass.  344,  23  Am.  Rep. 
332. 

.  Hichlgan. — Daniels  v.  Board  of  Ed- 
ucation (1916)  191  Mich.  3S9,  L.R.A. 
1916F,  468,  168  N.  W.  23. 

Minnesota.  —  Bank  t.  Brainerd 
School  Dist  (1892)  49  Minn.  106,  51 
N.  W.  814. 

New  Hampshire.— Harris  v.  Salem 
School  Dist.  (1904)  72  N.  H.  424,  67 
Atl.  332.  16  Am.  Neg.  Rep.  119. 

Ohio. — Finch  v.  Board  of  Education 
(1876)  30  Ohio  St  37, 27  Am.  Rep.  414. 

Pennsylvania.  —  School  Dist.  v. 
Fuess  (1881)  98  Pa.  600.  42  Am.  Rep. 
627;  Ford  v.  Kendall  School  Dist. 
(1888)  121  Pa.  543,  1  L.R.A.  607,  15 
Atl.  812;  Rosenblit  v.  Philadelphia 
(1906)  28  Pa.  Super.  Ct.  687. 

Rhode  Island. — Wixon  v.  Newport 
(18S1)  13  R.  I.  464.  43  Am.  Rep.  35. 

Washington. — See  Howard  t.  *Ta- 
coma  School  Dist.  (1915)  88  Wash.  167, 
152  Pac.  1004,  Ann.  Cas.  1917D,  792. 
But  see  infra,  V.  as  to  effect  of  statute. 

Wisconsin.  —  Folk  v.  Milwaukee 
(1900)  108  Wis.  3"  9,  84  N.  W.  420,  9 
Am.  Neg.  Rep.  207;  JuuL  v.  School 
Dist.  (reported  herewith)  ante,  904. 

The  New  York  cases,  hereinafter 
set  out  in  -subdivision  VII.,  are  not  in 
full  accord  with  this  rule.  They  uni- 
formly hold,  in  accordance  with  the 
rule,  that  school  authorities  are  not 
liable  for  injuries  caused  by  the  neg- 
ligence or  malfeasance  of  their  officers, 
agents,  or  servants,  the  court,  in  the 
case  of  Donovan  v.  Board  of  Education 
(N.  Y.)  infra,  concluding  its  opinion 
with  the  words,  "For  their  [ward  trus- 
tees charged  with  the  care  and  repair 
of  the  school]  acts  or  the  acta  of  serv- 
ants [causing  the  injury]  employed  by 
them,  the  board  of  education,  which  is 
a  creation  of  the  sovereign  authority 
of  the  state,  organized  to  exercise  a 
purely  public  function  and  agency  for 
the  public  good,  having  no  treasury, 
and  receiving  no  private  corporate 
benefit  from  the  functions  and  powers 
conferred,  is  not  liable,  either  upon 
principle  ot  authority."  But  whether 
the  rule  applies  in  case  the  injury  is 
caused  by  the  negligence  of  the  board 
itself  does  not  seem  to  have  been  def- 
initely settled  in  New  York.  In  Wahr- 


man  v.  Board  of  Education  (N.  Y.) 
infra,  the  defendant  board  was  held 
liable  for  an  injury  resulting  from  its 
negligence  in  failing  to  close  a  school 
in  a  dangerous  state  of  disrepair,  the 
court  stating  that  while  the  board 
would  not  be  liable  for  the  negligent 
acts  of  its  subordinate  officers  or  serv- 
ants, it  was  liable  for  its  own  neg- 
ligence. The  force  of  this  case,  how- 
ever, is  greatly  weakened  by  the  fact, 
as  stated  therein,  that  the  question 
for  review  was  limited  to  the  point 
whether  the  board  had  been  shown  to 
have  been  negligent,  counsel  having 
practically  conceded  that  the  board 
was  liable  if  negligent.  On  the  oUier 
hand,  in  the  case  of  Reynolds  v.  Board 
of  Education  (N.  Y.)  infra,  the  general 
rule  hereinbefore  set  out  was  given  as 
a  reason  for  holding  the  defendant 
board  not  liable  for  its  negligence  in 
appointing  an  unfit  and  incompetent 
person  as  its  truant  officer,,  whose  acts 
caused  the  injury  complained  of.  This 
case  was,  however,  decided  partly  upon 
other  grounds. 

Another  ground  for  nonliability  is 
that  such  educational  agencies  have  no 
means  to  pay  d^ages  for  such  claims, 
are  not  given  power  to  raise  money 
therefor,  and  all  funds  placed  under 
their  control  are  appropriated  by  law 
to  strictly  school  purposes,  and  cannot 
be  diverted  by  them.  Ernst  v.  West 
Covington  (1903)  116  Ky.  860,  6S 
L.R.A.  662,  106  Am.  St  Rep.  .241,  76 
S.  W.  1089,  3  Ann.  Cas.  882;  State  use 
of  Weddle  v.  School  Comrs.  (1902)  94 
Md.  334,  51  Atl.  289;  Finch  v.  Board  of 
Education  (1876)  30  Ohio  Si.  37,  27 
Am.  Rep.  414. 

But  the  rule  in  England  seems  to  be 
to  the  contrary,  the  local  educational 
authority  being  held  liable  when  the 
injuries  are  shown  to  have  resulted 
from  its  negligence,  or  that  of  its  of- 
ficers, agents,  or  servants.  Crisp  v. 
Thomas  (1890)  63  L.  T.  N.  S.  (Eng.) 
756,  56  J.  P.  261;  Ching  v.  Surrey 
County  Council  [1910]  1  K.  B.  (Eng.) 
736, 102  L.  T.  N.  S.  414,  26  Times  L.  R. 
356,  79  L.  J.  K.  B.  N.  S.  481,  74  J.  P. 
187,  54  Sol,  Jo.  360,  8  L.  G.  R.  369,  2 
N.  C.  C.  A.  229;  Morris  v.  Carnarvon 
County  Council  [1910]  1  K.  B.  (Eng.) 
840,  79  L.  J.  K.  B.  N.  S.  670,  102  L.  T. 
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N.  S.  624,  74  J.  P.  201,  8  L.  G.  R.  486, 
64  Sol.  Jo.  443,  26  Times  L.  R.  391,  2 
N.  C.  C.  A.  234;  Smith  v.  Martin 
[19113  2  K.  B.  (Eng.)  775,  80  L.  J.  K. 
B.  N.  S.  1256,  105  L.  T.  N.  S.  281,  9 
h.  G.  R.  780,  75  J.  P.  483,  65  Sol,  Jo. 
535,  27  Times  L.  R.  468,  Ann.  C«8. 
1912A,  834,  2  N.  C.  C.  A.  216;  Shrimp- 
ton  V.  Hertfordshire  County  Council 
ri911]  104  L.  T.  N.  S.  (Eng.)  145,  76 
J.  P.  201,  27  Times  L.  R.  251,  65  Sol. 
Jo.  270,  9  L.  G.  R.  397,  48  Scot.  L.  R. 
737,  2  N.  C.  C.  A.  238;  Smerkinich  v. 
Newport  Corp.  (1912)  76  J.  P.  (Eng.) 
454,  10  L.  G.  R.  969. 

tt.  Improper  eonatrurtlon.  of  buildtnga. 

A  city  or  its  board  of  education  is 
not  liable  for  injuries  sustained  by  a 
pupil  in  falling  over  the  banisters  of 
a  stairway  to  the  floor  below  in  a 
building  owned  by  the  city,  in  which 
the  board  of  education  conducted  a 
public  Bchool;  since  the  duty  of  pro- 
viding public  education  at  the  public 
expense  by  building  and  maintaining 
schoolhouses  and  conducting  public 
schools  therein  is  purely  a  public  or 
governmental  duty,  in  the  discharge  of 
which  school  districts  act  as  the  rep- 
resentatives of  the  state,  and  are  ex- 
empt from  corporate  liability  for  the 
improper  construction  of  the  houses, 
or  want  of  proper  repair,  or  for  the 
wrongs  of  the  servants  employed. 
Clark  V.  Nicholasville  (1906)  27  Ky. 
L.  Rep.  974,  87  S.  W.  800. 

And  it  was  held  in  Hill  v.  Boston 
(1877)'  122  Mass.  344,  28  Am.  Rep.  332, 
that  a  city  is  not  liable  for  injuries 
to  a  pupil  received  in  falling  over  the 
dangerously  low  railing  of  a  winding 
staircase  in  one  of  the  public  schools 
which  the  city  is  bound  by  law  to  keep 
find  maintain,  upon  the  ground  that  it 
is  well  settled  in  Massachusetts  that 
no  private  action,  unless  authorized 
by  express  statute,  can  be  maintained 
against  a  city  for  the  neglect  of  a  pub- 
lic duty  imposed  upon  it  by  law  for  the 
benefit  of  the  public,  and  for  the  per- 
fortaance  of  which  the  corporation  re- 
ceives no  profit  or  advantage. 

A  city  board  of  education,  or  its  in- 
dividual members,  are  not  liable  for 
injury  to  a  pupil  in  a  school  because 
of  a  defectively  planned  railing  along 
9  A.L.R.— 68. 


a  stairway  which,  because  too  low, 
permits  him  to  fall  over  it  down  the 
shaft  in  which  the  stall's  are  built; 
and  it  is  immaterial  that  the  board 
permits  the  building  to  be  used  for 
public  gatherings  with  some  incident- 
al profit.  The  court  said:  ''As  ap- 
plied to  those  states  where  liability  if 
not  expressly  created  by  statute,  the 
overwhelming  weight  of  authority 
sustains  the  following  concise  state- 
ment of  the  genersil  rule  upon  the 
question  before  us:  'The  duty  of  pro- 
viding means  of  education,  at  the  pub- 
lic expense,  by  building  and  maintain- 
ing schoolhouses,  employing  teachers, 
etc.,  is  a  purely  public  duty,  in  the 
discharge  of  which  the  local  body,  as 
the  state's  representative,  is  exempt 
from  corporate  liability  for  the  faulty 
construction  or  want  of  repair  of  its 
school  buildings,'  or  the  torts  of  its 
servants  employed  therein.'  Shearm. 
&  Redf.  Neg.  §  267."  The  court  over- 
ruled the  contention  in  this  case  that 
the  board  of  education  was  more  than 
a  purely  governmental  agency  because 
it  was  organized  under  a  local  act 
vesting  it  with  power  to  acquire  and 
hold  title  to  property  and  to  sue  and 
be  sued,  and  the  further  contention 
that,  considering  the  low  railing  to  be 
a  nuisance,  the  board  was  liable  under 
tiie  principle  that  a  municipal  corpora- 
tion may  not  construct  or  maintain  a 
nuisance  upon  its  property  to  the  dam- 
age of  another  lawfully  thereupon, 
was  disapproved  by  the  court,  upon 
the  ground  that  it  was  impossible,  by 
resort  to  the  rules  governing  the  law 
of  nuisance,  to  change  the  well-settled 
general  principle  that  school  boards, 
in  their  quasi  corporate  capacity  as 
governmental  agencies,  are  exempt 
from  corporate  liability  for  faulty 
construction  or  want  of  repair  of  their 
school  buildings.  Daniels  v.  Board  of 
Education  (1916)  191  Mich.  339, 
L.R.A.1916F.  468.  158  N.  W.  23. 

///.  Failure  to  repair, 

A  school  district  is  not  liable  for 
personal  injury  sustained  on  account 
of  the  negligent  construction  of  Hp 
schoolhonse,  or  negligence  in  failing 
to  keep  it  in  repair,  since  a  school  dis- 
trict is  a  public  corporation,  or  quasi 
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corporation,  created  by  statute  for  the 
purpose  of  executing  the  general  laws 
and  policy  of  the  state,  which  require 
the  education  of  all  its  youth,  and  is 
a  branch  of  the  state  government,  an 
instrument  for  tiie  administration  of 
the  laws,  and  is,  so  far  as  the  people 
are  concerned,  an  involuntary  or- 
ganization. In  this  case  a  pupil  was 
struck  by  lightning  while  in  the 
achoolhouse,  because  of  the  alleged 
negligence  of  the  school  district  in 
permitting  the  lightning  rods  upon  the 
schoolhouse  to  become  broken  and  out 
of  repair,  and  in  failing  to  provide  pro- 
tection from  lightning  for  the  school- 
house.  Lane  v.  Woodbury  (1882)  58 
Iowa,  462,  12  N.  W.  478. 

In  Rosenblit  v.  Philadelphia  (1906) 
28  Pa.  Super.  Ct  687,  it  was  held  that 
a  city  whose  boundaries  were  identical 
with  those  of  a  school  district  was  not 
liable  for  injuries  to  a  pupil  by  the 
fall  of  a  part  of  the  plastering  from 
the  ceHing  of  the  schoolroom,  due  to 
the  negligence  of  the  sectional  school 
directors  and  the  board  of  education 
of  the  district,  who  had  erclusive  con- 
trol and  management  of  the  school 
building.  It  was  further  held  in  this 
case  that  the  mere  fact  that  legal  title 
to  the  school  building  was  in  the  city 
imposed  upon  it  no  liability  for  inju- 
ries resulting  from  the  negligence  of 
the  school  authorities  to  keep  the 
building  in  proper  repair.  The  court 
said  that  there  could  be  no  recovery 
from  the  school  district  in  this  case, 
because,  as  it  is  a  mere  agent  of  the 
state  for  purposes  purely  government- 
al, and  the  officers  through  whom  it 
must  act  are  chosen  in  a  manner 
directed  by  the  state,  and  their  duties 
are  defined  by  the  sovereign  power, 
and  such  officers  perform  a  public 
service  in  which  the  district  has  no 
corporate  interest  and  from  which  it 
derives  no  advantage  in  a  corporate 
capacity,  such  officers  cannot  be  re- 
garded as  servants  of  the  school  dis- 
trict for  whose  negligence  in  the 
discharge  of  their  duties  the  school  dis- 
trict can  be  held  liable,  in  the  absence 
of  a  statute  imposing  such  liability; 
and  the  court  further  said  that,  even 
if  the  school  district  were  liable  under 
the  circumstances,  the  city  would  not 


be  liable  as  a  municipal  corporation, 
since  the  city  in  its  corporate  capacity 
had  no  choice  in  the  selection  of  the 
officers  whose  negligence  resulted  in 
the  accident,  could  not  remove  them 
from  office,  nor  supervise  or  control 
them  in  Uieir  managranent  of  the 
school  property. 

See  in  this  connection  also,  Wahr- 
man  v.  Board  of  Education  (1907)  187 
N.  Y.  331,  116  Am.  St.  Rep.  609,  80 
N.  E.  192, 10  Ann.  Cas.  405,  infra,  VII. 

But  it  was  held  in  Ghing  v.  Surrey 
County  Council  [1910]  1  K.  B.  (Eng.) 
736,  102  L.  T.  N.  S.  414,  26  Times  L. 
R.  356,  79  L.  J.  K.  B.  N.  S.  481,  74  J. 
P.  187,  64  Sol.  Jo.  360,  8  L.  G.  R.  369, 
2  N.  C.  C.  A.  229,  that  a  county  coun- 
cil, as  the  local  education  authority, 
was  liable  for  injuries  to  a  pupil  from 
catching  bis  foot  in  a  hole  in  the  pave- 
ment of  the  playground  of  the  s^ool* 
upon  the  ground  Uiat  by  the  education 
act  a  statutory  duty  was  imposed  upon 
the  council  of  keeping  the  school  prem- 
ises in  repair. 

And  the  preceding  case  was  fol- 
lowed in  Morris  v.  Canarvou  County 
Council  [1910]  1  K.  B.  (Eng.)  840,  79 
L.  J.  K.  B.  N.  S.  670.  102  L.  T.  N.  S. 
524,  74  J.  P.  201.  8  L  6.  R.  486,  64  Sol. 
Jo.  443,  26  Times  L.  R.  391,  2  N.  G.  C. 
A.  234,  where  a  county  council  was 
likewise  held  liable  under  the  same 
statute  for  injuries  to  a  pupil  from 
the  closing  upon  her  fingers  of  a  heavy 
swing  door  wil^  a  powerful  spring, 
dangerous  and  unsuitable  for  young 
children,  which  was  in  the  building 
when  purchased  by  the  council  for  use 
as  a  school. 

IV,  Sttngei'ous  coiUHtton  of  groundm. 

See  also  Donovan  v.  Board  of  Edu- 
cation (1881)  86  N.  Y.  117;  Donovan 
v.  McAlpin  (1881)  85  N.  Y.  185,  39 
Am.  Rep.  649 ;  and  Brown  v.  New  York 
(1900)  32  Misc.  671  66  N.  Y.  Supp. 
382,  infra,  VII. 

A  school  district,  being  a  part  of  the 
public  educational  system  of  the  state, 
is  not  liable,  in  the  absence  of  statute, 
for  injuries  to  a  pupil  from  catching 
his  foot  between  tree  stumps  negli- 
gently allowed  to  remain  in  the  play- 
ground of  the  school,  nor  is  a  right  of 
action  for  such  injuries  given  by  a 
statute  providing  that  the  trustees 
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may  sae»  in  their  official  capacity,  on 
contract,  and  also  for  damages  for  an 
injury  to  their  official  rights  or  prop- 
erty, and  that  an  action  may  be 
brought  against  them  upon  a  contract 
ma'le  with  them  in  their  official  capac- 
ity, or  for  an  injury  to  the  rights  of 
the  plaintiff,  arising  from  some  act  or 
omission  of  tiie  offlcen,  or  of  the  dis- 
trict The  court  in  this  eonnection 
said:  "In  making  this  provision  for 
bringing  suits  against  trustees  in  their 
official  capacity,  the  legislature  has 
not  changed  the  character  of  the  du- 
ties of  such  trustees,  or  created  any 
new  duties  or  liabilities  on  the  part 
of  the  district,  in  the  care  of  the  pub- 
lic property.  It  is  not,  perhaps,  en- 
tirely clear  what  was  intended  by  the 
language,  for  an  injury  to  the  rights 
of  the  plaintiff/  but  evidently  it  must 
refer  to  the  breach  of  some  duty  owed 
to  him  as  an  individual,  and  not  a  mere 
public  duty;  and  it  would  not  operate, 
therefore,  to  change  the  rule.  It  may 
well  be  that  the  trustees  would  be 
liable  in  ejectment  or  trespass,  as  in 
the  case  of  Gould  v.  Eagle  Creek 
School  Dist  (1862)  7  Minn.  203,  Gil. 
145,  and  for  injuries  to  property  or 
proprietary  rights  in  the  conduct  of 
their  (^Scial  business.  Questions  re- 
lating to  the  title  to  property,  party 
walls,  boundaries,  drains,  etc.,  are  of 
that  character,  and  are  subject  to  a 
different  rule  from  that  which  applies 
in  respect  to  duties  purely  public  or 
administrative  in  their  character. 
This  distinction  is  recognized  in 
Peters  v.  Fergus  Falls  (1886)  85  Minn. 
549.  29  N.  W.  586.  We  do  not  think, 
therefore,  that  the  legislature  has  ex- 
pressly changed,  or  intended  to 
change,  the  prevailing  rule  in  respect 
to  the  liability  of  officers  of  school  dis- 
tricts; and  we  believe  this  accords 
with  the  practical  construction  which 
has  been  given  to  the  statute  during 
all  these  years."  Bank  v.  Brainerd 
School  Dist  (1892)  49  Mina.  106,  51 
N.  W.  814. 

A  town  which  has  duly  assumed  the 
duties  of  the  school  district  is  not 
liable  for  injury  sustained  by  a  pupil 
tnm  the  caving  in  of  an  embankment 
upon  the  school  grounds,  under  ttie 
rale  that  a  private  action  cannot  be 


maintained  against  a  town  or  other 
quasi  corporation  for  a  neglect  of  cor- 
porate duty,  unless  such  action  be 
given  by  statute.  Bigelow  v.  Randolph 
(1860)  14  Gray  (Mass.)  541. 

A  board  of  county  school  commis- 
sioners, being  a  quasi  corporation  or 
governmental  agency,  cannot  be  made 
liable  to  an  individual  in  actions  of 
tort,  in  the  absence  of  statutory  au- 
thor!^. A  statute  placing  under  the 
control  of  such  a  board  the  educa- 
tional matters  of  the  state  affecting 
a  counly,  and  declaring  the  board  to 
be  a  body  corporate,  and  capable  of 
suing  and  being  sued,  does  not  au- 
thorize an  action  against  the  board 
for  personal  injuries  sustained  by  a 
pupil  in  running  against  a  wire 
stretched  across  the  grounds  around 
a  school  and  allowed  to  remain  there 
in  a  position  and  in  a  condition  likely 
to  cause  injury  through  the  negligence 
of  the  bvard;  and  the  court  in  this 
connection  said:  "Now  it  is  obvious, 
we  think,  that  the  legislature  intended 
by  the  use  of  the  language,  'shall  be 
capable  to  sue  and  be  sued,'  to  restrict 
the  liability  of  the  boards  of  county 
school  commissioners  to  such  suits  in 
respect  to  matters  within  the  scope 
of  their  duties  and  to  such  things  as 
the  boards  are  empowered  to  do.  We 
find  nothing  in  the  statutes  that  would 
justify  a  different  conclusion,  or  would 
sustain  the  contention  of  the  appellant 
in  this  case.  There  is  no  power  given 
the  board  of  school  commissioners  to 
raise  money  for  the  purpose  of  pay- 
ing damages,  nor  are  they  supplied 
with  means  to  pay  a  judgment  against 
them.  All  of  their  funds  are  appro- 
priated by  law  to  specific  purposes, 
and  they  cannot  be  diverted  by  them. 
The  Constitution  of  the  state,  §  8,  art. 
8,  provides  that  the  school  fund  of  the 
state  shall  be  kept  inviolate  and  ap- 
propriated only  to  the  purposes  of  edu- 
cation. In  Perry  v.  House  of  Refuge, 
63  Md.  27,  this  court  distinctly  held, 
in  adopting  the  English  decisions  on 
the  subject,  that  damages  could  not  be 
recovered  from  a  fund  held  in  trust 
for  charitable  purposes.  In  tiie  lan- 
guage of  Lord  Campbell,  the  wrong- 
doer must  pay  from  his  own  pocket." 
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State  use  of  Weddle  v.  School  Comrs. 
(1902)  94  Md.  334,  51  Atl.  289. 

A  city  board  of  education  which,  as 
a  quasi  corporation,  is  a  public  agrent 
employed  in  administering  the  com- 
mon-school system  of  the  state,  is  not ' 
liable,  in  the  absence  of  a  statute  creat- 
ing a  liability,  for  injuries  received  by 
a  pupil  in  falling  into  a  basement 
window  area,  negligently  left  unpro- 
tected by  the  board,  while  playing  in 
the  school  yard.  The  court  said  that 
(hey  could  find  no  provision  in  the 
school  law,  general  or  special,  creat- 
ing olr  implying  the  liability  of  de- 
fendant in  this  class  of  cases,  and 
that  no  possible  means  appeared  in 
the  school  laws  by  which  defendant, 
if  liable  for  a  tort,  could  provide  a 
fund  out  of  which  to  satisfy  a  judg- 
ment against  it.  The  defendant  was 
by  statute  made  a  corporation  to  a 
qualified  extent,  capable  of  contract- 
ing and  being  contracted  with,  within 
the  limits  of  the  express  grant  of  pow- 
er given  to  it  or  arising  to  it  by  a 
necessary  implication,  capable  of  be- 
ing sued  and  of  suing,  of  being  com- 
pelled by  legal  process  to  comply  with 
all  its  legal  obligations,  but  it  was 
given  no  legal  control  or  power  over 
the  school  property,  and  while  it  could 
order  an  assessment  within  certain 
boundaries  as  one  of  the  public  agen- 
cies of  the  state  for  the  maintenance 
of  public  schools  within  that  limit, 
such  assessment  could  not  be  lawfully 
directed  to  any  other  use.  Finch  v. 
Board  of  Education  (1876)  30  Ohio 
St  37,  27  Am.  Rep.  414. 

By  furnishing  a  lot  and  building  for 
the  use  of  a  school  district  within  its 
limits,  a  municipal  corporation  does 
not  become  responsible  to  the  public 
or  patrons  of  the  school  for  its  safe 
condition,  and  no  recovery  can  be  had 
against  it  in  case  the  school  ground 
is  on  a  different  grade  from  that  of 
the  street,  and  is  supported  by  a  re- 
taining wall,  without  barriers  to  pre- 
vent children  from  falling  into  the 
street,  in  consequence  of  which  a 
pupil  is  jostled  from  the  wall  by  other 
children  at  play  and  injured.  The 
court,  in  giving  the  reason  for  this 
decision,  said:  "The  state  regards  it 
as  her  duty  to  establish  and  maintain 


a  system  of  public  education.  When 
sums  have  been  collected  for  that  pur- 
pose, they  cannot  be  diverted  to  any 
other  use  or  purposes.  If  it  could  be 
done,  the  system  would  be  injured  and 
the  public  suffer  incalculable  injury. 
If  someone  is  injured  by  the  faulty 
construction  of  a  public  school  build- 
ing'or  the  maintenance  of  the  grounds, 
no  action  can  be  maintained  against 
the  district  for  such  injury.  The  law 
provides  no  funds  to  meet  such  claims. 
.  .  .  Counsel  for  the  appellant  con- 
cedes the  law  to  be  as  stated,  but 
claims  that  the  city  was  hot  required 
by  law  to  furnish  the  building  for 
common-school  purposes;  that  the  city 
had  nothing  to  do  with  the  maintain- 
ing of  the  public  school;  that  it  occu- 
pies the  same  position  with -reference 
to  the  house  and  lot  as  if  the  building 
had  been  used  for  other  purposes.  Al- 
though the  city  was  not  compelled  to 
furnish  the  school  trustees  with  the 
building  for  public-school  purposes, 
still  it  did  so,  and  made  that  contribu- 
tion to  the  public  to  aid  in  the  promo- 
tion of  education.  The  nse  of  the 
building  accomplished  the  same  pur- 
pose as  it  would  have  accomplished 
had  it  been  owned  by  the  common- 
school  district.  The  building  was  not 
owned  by  the  city  for  private  or  mu- 
nicipal uses,  but  for  a  public  purpose." 
Ernst  V.  West  Covington  (1903)  116 
Ey.  850.  63  L.R.A.  652,  105  Am.  St. 
Rep.  241,  76  S.  W.  1089,  3  Ann.  Cas. 
882. 

In  Sullivan  v.  Boston  (1879)  126 
Mass.  540,  where,  in  an  action  for  per- 
sonal injuries  to  a  pupil  resultinjj: 
from  her  catching  her  foot  in  lumps 
of  ice  on  the  open  space  in  the  school 
srrounds  adjoining  a  highway,  the  city 
was  sought  to  be  held  liable  upon  the 
ground  that  the  injuries  were  caused 
by  a  defect  in  the  highway,  but  a 
recovery  was  denied  upon  the  ground 
that  the  place  where  the  plaintiff  was 
injured  was  not  within  the  limits  of  a 
highway,  the  court  said:  "As  we  have 
before  said,  the  place  where  the  injury- 
happened  was  in  the  schoolhouse  yard 
or  lot,  and,  even  if  the  city  allowed 
this  to  be  defective  and  dangerous,  H 
is  not  liable  therefor." 

But   in    Powers    v.  Philadelphia 
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(1902)  18  Pa.  Super.  Ct.  621,  a  city 
was  held  liable  for  injuries  to  a  school 
boy  suffered  by  reason  of  negligence 
in  the  maintenance  of  a  dangerous 
board  walk  running  from  the  main 
fichool  building  to  an  annex  on  prop- 
er^ owned  by  the  city  and  devoted  to 
the  use  of  a  pubKc  school,  under  the 
rule  that  municipal  corporations  are 
liable  for  the  improper  management 
and  use  of  their. property  to  the  same 
extent  and  in  the  same  manner  as 
private  corporations.  But  the  court 
said  in  this  case  that  where  injury 
results  from  the  act  or  negligence  of 
the  servant  of  a  city  in  the  perform- 
ance of  a  public  duty  the  maxim  "re- 
spondeat superior"  does  not  apply, 
and  the  city  is  not  liable. 

F.  UnsuUdble,  defective,  or  dangerous 
ap^^taneea. 

In  tiie  state  of  Washington,  the 
courts  recognize  the  general  rule  that 
a  school  district,  when  acting  in  a 
governmental  capacity,  is  not  liable 
for  its  negligence,  in  the  absence  of 
a  statute  creating  such  liability.  And, 
therefore,  it  was  held  in  Howard  v. 
Tacoma  School  Dist.  (1915)  88  Wash. 
167,  162  Pac.  1004,  Ann.  Gas.  1917D, 
792,  that  a  school  district  was  not  lia- 
ble at  common  law  for  injuries  to  a 
pupil  from  a  fall  from  a  ladder  erected 
and  maintained  in  the  playground  of 
a  school  for  use  by  the  pupils  in  exer- 
cises, since  the  district  in  the  main- 
tenance of  such  ladder  was  exercising 
a  governmental  function.  But  as 
shown  in  this  case  Washington  had 
a  statute  making  school  districts  liable 
for  injuries  arif;ing  from  its  acts  or 
omissions,  and  the  school  district  was 
held  liable  in  this  case  under  the  stat- 
ute. 

It  was  held  in  RedAeld  v.  School 
Diflt.  (1907)  48  Wash.  86,  92  Pac.  770, 
against  the  contention  that  such  stat- 
ute did  not  apply  to  governmental 
functions,  that  a  school  district  was 
liable  for  the  negligence  of  its  officers 
or  agents  whereby  a  large  metal  buck- 
et of  scalding  water  kept  upon  a  fur- 
nace register  in  the  schoolroom  was 
overturned  and  scalded  a  pupil.  In 
this  case  the  court,  while  approving 
the  contention  that  the  district  was 
not  liable  for  the  negligence  of  its  of- 


ficers or  agents  upon  the  ground  that 
the  doctrine  of  respondeat  superior 
did  not  apply,  said  that  a  discussion 
of  this  point  was  unprofitable  for  the 
reason  that  there  was  a  statutory  en- 
actment on  the  subject  in  Washington. 

It  is  stated  in  Howard  v,  Tacoma 
School  Dist.  (Wash.)  supra,  that  al- 
though the  statute  reads  that  an  ac- 
tion may  be  maintained  against  a 
county,  incorporated  town,  school  dis- 
trict, or  other  public  corporation  of 
like  character  for  an  injury  to  the 
rights  of  the  plaintiff  arising  from 
some  act  or  omission  of  such  public 
corporation,  the  courts  of  Washington 
have  uniformly  held  that  an  incor- 
porated town  or  city  is  not  liable 
where  the  injury  occurs  through  neg- 
ligent performance  or  omission  of  per- 
formance connected  with  its  purely 
governmental  functions,  either  ignor- 
ing or  denying  the  statute,  and  have 
limited  the  application  of  the  statute 
to  school  districts  and  counties. 

In  1917  this  statute,  which  had  been 
in  force  since  1869,  was  amended  so 
as  to  take  away  the  liability  of  a 
school  district,  or  its  officers,  for  in- 
juries or  accidents  in  connection  with 
any  park,  playground,  or  field  house, 
athletic  apparatus  or  appliance,  or 
manual  training  equipment,  whether 
situated  in  or  about  any  schoolhouse  or 
elsewhere,  owned,  operated,  or  main- 
tained by  a  school  district,  but.  as  ar- 
pears  in  the  reported  case  (Stovall  v. 
TOFPENISH  SCHOOL  DiST.  ante,  908), 
a  school  district  is  still  liable  for  in- 
jury to  pupils  otherwise  caused. 

This  amendment  of  1917  was  held 
in  Bailey  v.  School  Dist.  (1919)  — 
Wash.  — ,  185  Pac.  810,  to  be  retroac- 
tive, and  a  perfect  defense  to  an  ac- 
tion against  a  school  district  for 
injury  to  a  pupil  upon  playground  ap- 
paratus, although  the  action  was  com- 
menced before  the  amendment  took 
effect. 

And  in  Foley  v.  Pierce  County 
School  Dist.  (1918)  102  Wash.  50.  172 
Pac.  819,  an  appeal  by  plaintiff  from 
a  judgment  for  defendant  was  held  to 
fall  under  the  bar  of  the  amendment, 
it  being  held  that  to  prosecute  an  ap- 
peal was  to  maintain  an  action,  al- 
though the  judgment  appealed  from 
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was  entered  before  the  amendment 
went  into  effect. 

But  in  Bruenn  v.  North  Yakima 
School  Dist.  (1918)  101  Wash.  374, 
172  Pac.  569  (struck  by  teeter  board) ; 
Kelley  v.  School  Diat.  (1918)  102  Wash. 
343,  173  Pac.  333  (injury  from  break- 
ing of  swing) ;  and  Holt  v.  School 
Dist.  (1918)  102  Wash.  442,  173  Pac. 
335  (fall  from  slide), — ^judgments  for 
the  plaintiffs,  entered  before  the  tak- 
ing effect  of  the  amendment,  were  sus- 
tained as  against  subsequent  appeal  by 
the  defendant,  upon  the  ground  that 
resisting  an  appeal  was  not  maintain- 
ing an  action  within  the  statute. 

In  the  reported  case  (Stovall  v. 
TOFPENISH  School  Dist.  ante.  908) 
afiiiming  a  judgment  for  plaintiff,  the 
amendment  was  held  not  applicable 
to  an  injury  to  a  pupil  while  playing 
on  a  large  steel  tank  temporarily  left 
in  the  school  yard  by  one  removing  it 
from  the  basement  of  the  school,  such 
tank  not  being  a  playground  appara- 
tus. 

The  fact  that  a  city  voluntarily  as- 
sumes under  and  in  pursuance  of  a 
general  law  of  the  state  to  maintain 
public  schools  does  not  render  it  lia- 
ble for  injuries  to  a  pupil  from  being 
scalded  and  burned  because  of  the  de- 
fective condition  of  the  heating  ap- 
paratus of  the  school.  The  court,  in 
giving  the  reasons  therefor,  stated  as 
follows:  "It  is  settled  that  a  private 
action  does  not  lie  at  common  law 
against  a  municipal  corporation  for 
either  the  nonperformance  or  the  neg- 
ligent perfonnance  of  any  public  duty 
which  is  imposed  on  it  by  general  stat- 
ute without  its  request,  unless  the  cor- 
poration receives  or  is  entitled  to  re- 
ceive some  privilege  or  proiit,  benefit 
or  emolument,  in  consideration  . of  the 
duty.  ...  Of  course,  if  the  duty 
or  service  is  not  obligatory,  no  liabil- 
ity can  arise  from  a  mere  omission  to 
perform  it,  and  the  only  question  is 
whether  a  liability  can  arise  from  a 
negligent  performance  of  it.  We  think 
it  cannot  arise  any  more  when  the 
duty  is  voluntarily  assumed,  if  it  is 
assumed  under  and  in  pursuance  of 
a  general  law  of  the  state,  than  when 
it  is  peremptorily  imposed.  If  we  un- 
derstand the  cases  aright,  the  ground 


of  exemption  from  liability  is  not  tb^t 
the  duty  or  service  is  compulsoiy,  but 
tliat  it  is  public,  and  that  a  municipal 
corporation,  in  performing  it,  is  act- 
ing for  the  state  or  public  in  a  mat- 
ter in  which  it  has  no  private  or  cor- 
porate interest;  and  that  therefore, 
inasmuch  as  it  can  "only  act  through 
its  officers  or  servants,  it  is  entitled 
to  have  them,  while  engaged  in  th« 
performance  of  the  duty  or  service, 
regarded  as  the  officers  or  servants  of 
the  public,  and  to  be  ex^pt  from  any 
private  responsibility  for  them." 
Wixon  T.  Newport  (1881)  18  R  t  464. 
43  Am.  Rep.  35. 

In  Smerkinich  v.  Newport  Corp. 
(1912)  76  J.  P.  (Eng.)  454,  10  L.  G.  R. 
969,  a  borough  council,  the  local  ^u- 
cational  authority,  was  held,  reversing 
the  judgment  of  the  lower  court,  not 
liable  for  injury  sustained  by  a  pupil 
at  a  technical  institute  while  running 
an  unprotected  or  unguarded  circular 
saw,  upon  the  ground  that  it  was  not 
negligent,  because  the  saw  was  of .  a 
size  not  customarily  guarded,  and  upon 
the  further  ground  that  the  maxim 
"volenti  non  fit  injuria"  applied. 

VI.  Vnaafe  tranaportatUm  of  pupU». 

A  town  school  district  which  under- 
takes, at  the  public  expense,  to  trans- 
port the  pupils  to  and  from  school, 
not  liable  for  sickness  contracted  by 
a  pupil  because  of  exposure  to  inclem- 
ent weather  during  such  transporta- 
tion, the  court  stating  that  assuming 
that  it  was  the  duty  of  the  district  to 
provide  transportation,  it  was  a  pub- 
lic duty  from  which  the  district  de- 
rived no  benefit  or  advantage,  and  that 
it  long  had  been  the  recognized  law 
of  the  state  that  an  action  could  not 
be  maintained  against  the  municipal- 
ity for  damages  to  an  individual  suf- 
fered by  reason  of  the  negligent  per- 
formance of  public  duties.  Harris  v. 
Salem  School  Dist  (1904)  72  N.  B. 
424,  57  Atl.  332, 16  Am.  Neg.  Rep.  119. 

But  a  county  council,  the  education- 
al authority  of  the  county,  which  pro- 
vides, pursuant  to  law,  vehicles  to 
transport  to  and  from  school  children 
living  beyond  a  certain  distance  there- 
from, is  liable  for  injuries  to  a  pupil 
from  falling' out  of  the  conv^ane^  al- 
though such  pupil  was  not  one  of  those 
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for  whom  the  vehicle  vas  provided, 
where  he  was  conveyed  in  it  with  the 
cffliaent  of  the  council.  Shrtmpton  v. 
Hertfordshire  County  Council  [1911] 
104  L.  T.  N.  S,  145,  75  J.  P.  201,  27 
Times  L.  R.  261,  55  Sol.  Jo.  270,  9  L. 
G.  R.  397.  48  Scot  L.  R.  787,  2  N.  G.  a 
A.  238. 

VII.  HfegUo&tce  of  officera,  servantaf  er 
agents. 

See  also  Rosenblit  v.  Philadelphia 
(1905)  28  Pa.  Super.  Ct..587,  supra,  III. 

School  districts  in  Pennsylvania  are 
but  agents  of  the  commonwealth,  and 
are  made  quasi  corporations  for  the 
sole  purpose  of  the  administration  of 
the  commonwealth's  system  of  public 
education,  and  are  therefore  not  liable 
for  the  negligence  of  their  officers, 
agents,  or  employees.  In  this  case  a 
papU  was  injnred  by  an  explosion  in 
the  stove  of  the  schoolroom,  caused  by 
the  negligence  of  the  janitor  in  throw- 
ing into  the  stove  a  dish  of  crude  pe- 
troleum in  kindling  the  fire,  and  the 
school  board  or  board  of  directors, 
with  knowledge  of  this  method  of 
kindling  fires  by  its  janitor,  had  negli- 
gently pennitted  its  continuance.  It 
was  h^d  in  this  case  that  the  doctrine 
of  respondeat  superior  did  not  apply 
to  school  districts.  Ford  v.  Kendall 
School  Dist.  (1888)  121  Pa.  543,  1 
L.R.A.  607,  15  Atl.  812. 

It  was  held  in  School  Dist.  v.  Fuess 
(1881)  98  Pa.  600,  42  Am.  Rep.  627, 
that  a  school  district  was  hot  liable 
for  the  negligence  of  a  contractor  em- 
ployed by  it  to  make  repairs  and  im- 
provements to  a  schoolhouse,  in  tak- 
ing out  the  supports  of  the  building 
during  a  school  session,  contrary  to 
the  contract,  and  thereby  causing  a 
column  td  fall  upon  and  injure  a  pupil. 
The  court  in  this  case  said :  "School 
districts  are  corporations  of  lower 
grade  and  less  power  than  a  city,  have 
less  the  characteristics  of  private  cor- 
porations and  more  of  a  mere  agent  of 
the  state.  They  are  territorial  divi- 
sions for  the  purpose  of  the  common- 
school  laws,  and  their  officers  have  no 
powers  except  by  express  statutory 
gnut  and  necessary  implication;  and 
these  are  for  the  establishment  and 
maintenance  of  the  public  schools. 
The  common-school  system  partakes 


much  of  the  nature  of  a  public  char- 
ity, extends  over  the  whole  state,  is 
sustained  by  the  public  moneys,  and 
the  directors,  who  devote  much  time 
and  labor  for  the  public  benefit,  re- 
ceive no  compensation  for  their  serv- 
ices. Unless  exempted  by  the  act  of 
incorporation,  or  by  law,  a  private  cor- 
poration is  liable  for  t^e  wrongful  acts 
and  neglects  of  its  officers  done  in  tiie 
course  and  within  the  scope  of  their 
employment,  the  same  as  a  natural 
person  is  for  the  acts  and  neglects 
of  his  servant  or  agent.  A  less  string- 
ent rule  applies  to  public  corporations, 
and  least  stringent  of  al!  should  be 
applied  to  school  districts,  whose  of- 
ficers have  limited  and  defined  powers 
in  a  system  exclusively  for  the  free 
education  of  the  children  in  the  eom- 
monwealthr' 

And  in  Wood  v.  Independent  School 
Dist.  (1876)  44  Iowa,  27,  a  school  dis- 
trict was  held  not  liable  for  injuries 
received  by  a  pupil  while  playing  on 
a  drilling  machine  left  unlocked  and 
unguarded  by  a  firm  employed  by  the 
district  to  drill  a  well  in  the  school- 
house  yard,  upon  the  ground  that  the 
negligence  was  that  of  an  independent 
contractor,  and  the  court  also  decided 
against  the  claim  that  the  district  was 
liable  on  the  ground  of  nuisance  in 
suffering  such  machinery  to  remain 
upon  its  grounds  in  such  dangerous 
condition. 

It  was  held  in  JuuL  v.  School  Dist. 
(reported  herewith)  ante  904,  that  a 
city  public-school  district  was  not 
liable  for  injuried  to  a  pupil  from  fall- 
ing into  a  pail  of  hot  water  containing 
caustic  acid  and  other  chemicals, 
standing  in  the  passageway  of  a  school 
for  use  in  scrubbing  and  cleaning 
the  fioor  of  the  schoolroom,  under  the 
principle  that  a  municipality,  while 
performing  the  duty  imposed  upon  it, 
under  the  Constitution,  of  maintaining 
schools,  is  not  liable  for  injuries  to 
children  attending  the  school  caused 
by  reason  of  the  negligence  of  serv- 
ants necessarily  employed  by  the  mu- 
nicipality or  school  districts  in  carry- 
ing out  the  governmental  duties  so 
imposed  by  law  on  it  It  was  unsuc- 
cessfully contended  in  this  case  that 
this  doctrine  of  nonliability  was  taken 
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away  by  a  statute  providing  that  every 
owner  of  a  public  building  shall  con- 
struct, repair,  or  maintain  such  pub- 
lic building  so  as  to  render  it  safe, 
the  court  holding  that  the  negligent 
placing  within  the  school  of  a  pail 
with  dangerous  contents,  to  be  used 
in  treating  the  floors,  could  not  rea- 
sonably be  construed  to  be  within  the 
meaning  of  the  word  "maintain"  as 
found  in  the  statute. 

In  Donovan  v.  Board  of  Education 
(1881)  85  N.  Y.  117,  where,  by  statute, 
the  board  of  education  of  a  city  was 
vested  with  a  general  control  and  care 
of  the  school  buildings  and  property 
for  the  purposes  of  public  education, 
but  the  special  care  ftnd  safe-keeping 
of  school  premises  in  tiie  respective 
wards  was  committed  to  the  ward 
trustees,  who  were  authorised  also  to 
appoint  janitors  and  make  repairs  of 
school  buildings,  it  was  held  that  the 
board  of  education  could  not  be  held 
liable  within  the  rule  of  respondeat 
superior  for  injury  sustained  by  a 
pupil  falling  into  an  excavation  in 
the  yard  of  a  ward  school,  the  grating 
over  the  excavation  having  been  negli- 
gently left  open  either  by  the  janitor 
or  by  masons  employed  by  the  ward 
trustees  to  make  repairs  to  the  build- 
ing. 

And  in  Donovan  v.  McAlpin  (1881) 
35  N.  Y.  185,  39  Am.  Rep.  649,  an  ac- 
tion brought  against  the  ward  trus- 
tees to  recover  for  the  same  injury  de- 
scribed in  the  preceding  case,  it  was 
held  that,  assuming  that  they  were 
Tiot  guilty  of  anv  personal  negligence, 
they  were  not  liable  because  they  were 
acting  as  gratuitous  agents  of  the 
public,  within  the  scope  of  their  au- 
thority, and  necessarily  employed  to 
make  needful  repairs  the  workmen  for 
whose  negligence  they  vf&ce  not  lia- 
ble, the  doctrine  of  respondeat  su- 
perior having  no  application. 

But  it  was  held  In  Wahrman  v. 
Board  of  Education  (1907)  187  N.  Y. 
331,  116  Am.  St.  Rep.  609,  80  N.  E.  192, 
10  Ann.  Cas.  405,  that  the  board  of 
education  was  liable  for  injuries  to  a 
pupil  from  the  fall  of  the  ceiling  of  a 
ifchoolroom,  because  of  the  negligence 
of  the  board  in  allowing  the  school 
building  to  be  occupied  by  pupils 


while  in  such  state  of  disrepair,  as  the 
power  to  close  the  school  was  vested 
wholly  in  the  board.  The  only  que"- 
tion  presented  for  review,  however, 
was  whether  the  board  was  shown  to 
have  been  negligent,  since  the  case 
was  submitted  to  the  jury  upon  the 
charge  that  if  the  jury  found  that  the 
board  was  guilty  of  negligence  in  per- 
mitting the  room  to  be  occupied  by 
pupils,  the  plaintiff  was  entitled  to  re- 
cover, which  charge,  because  of  the 
absence  of  ah  exception  thereto,  had 
to  be  treated  as  the  law  of  the  case. 
It  seems  in  this  case  that  if  the  negli- 
gence alleged  had  been  the  failure  to 
repair  the  school,  the  board  would  not 
have  been  liable,  as  the  duty  to  repair 
rested  upon  subordinate  officers  or 
servants  for  whose  acts  the  board 
would  not  be  responsible,  the  doctrine 
of  respondeat  superior  not  being  ap- 
plicable. 

The  rule  of  respondeat  superior  does 
not  apply  to  the  relation  existing  be- 
tween a  board  of  education  and  an  at- 
tendance ofScer  appointed  by  it  pur- 
suant to  the  positive  command  of  the 
state  as  expressed  in  a  statute,  and 
the  board  therefore  is  not  liable  for 
injuries  inflicted  upon  a  truant  school- 
boy by  such  officer  in  arresting  him. 
Rhall  v.  Board  of  Education  (1899) 
40  App.  Div.  412,  57  N.  Y.  Supp.  977. 

And  it  was  held  for  the  same  reason 
in  Reynolds  v.  Board  of  EducatioQ 
(1898)  33  App.  Div.  88,  53  N.  Y.  Supp. 
75,  that  a  board  of  education  was  not 
liable  for  the  death  of  a  pupil  from 
being  run  over  by  the  cars  in  escapiuf 
from  a  wrongful  arrest  by  its  attend* 
ance  officer.  It  was  further  held  in 
this  case  that  the  board  would  not  be 
liable,  even  if  guilty  of  negligence  in 
appointing  as  an  attendance  officer  a 
person  unfitted  and  incompetrat  for 
the  position,  upon  the  grounds  that 
no  private  action,  unless  authorized  by 
express  statute,  can  be  maintained 
for  the  neglect  of  a  public  duty  im- 
posed by  law  for  the  benefit  of  the 
public,  and  from  the  performance  of 
which  no  profit  or  advantage  is  re- 
ceived, and  that  the  officer,  in  doing 
the  act  complained  of,  was  not  acting 
within  the  scope  of  his  employment  in 
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whkh  view  of  the  case  his  incom- 
petmey  would  be  immaterial. 

Where,  although  title  to  all  school 
Iiroperfy  and  buildings  is  vested  in  a 
city,  the  board  of  education  is  by  stat- 
ute given  full  control  and  custody  of 
tin  same,  a  pupil  cannot  recover  from 
the  city  for  damages  from  the  break- 
iss  of  the  board  floor  of  a  playground, 
sixee  the  city  is  not  liable  for  the  mal- 
feasance or  misfeasance  of  the  offi- 
cials or  subordinates  of  the  board  of 
education  on  the  ground  either  of  neg- 
\igeace  or  nuisance.  Brown  v.  New 
York  (1900)  82  Misc.  571,  66  N.  Y. 
Sapp.  382. 

In  Diehm  v.  Cincinnati  (1874)  25 
Ohio  St.  305,  a  ci^  was  held  not  liable 
for  injuries  received  by  a  pupil  in 
passing  through  a  temporary  doorway 
in  a  schoolhouse  undergoing  repairs, 
where,  by  a  special  act,  the  manage- 
ment of  the  school  and  of  the  school 
property  and  the  care  and  supervision 
thereof  were  given  to  a  board  of  edu- 
cation, called  the  board  of  fund  trus- 
tees and  visitors  of  common  schools, 
upon  the  ground  that  under  such  stat- 
ute the  board  could  not  be  regarded 
u  the  agent  of  the  city  and  conse- 
quently the  city  was  not  liable  for  the 
board's  negligence. 

A  city  is  not  liable  for  the  deatb  of 
i  pupil  from  sickness  caused  by  the 
escape  of  sewer  gas  in  the  school.  The 
court  said  that  the  city  was  perform- 
ing a  public  duty  in  maintaining  pub- 
lic schools,  and  that  a  municipal  cor- 
poration is  not  liable  for  injuries  re- 
sulting from  the  acts  or  defaults  of  its 
oflScers  where  it  is  engaged  in  the  per- 
'formance  of  a  merely  public  service 
from  which  it  derives  no  benefit  in  its 
c(H1»orate  capacity,  but  which  it  is 
bound  to  see  performed  in  pursuance 
of  the  duty  imposed  by  the  law  for 
tlte  general  welfare  of  the  inhabitants 


or  of  the  community.  The  court  fur- 
ther said  the  city  could  not  be  held 
liable  under  the  rule  that  a  municipal 
corporation  may  not  construct  or 
maintain  a  nuisance  upon  its  property, 
since  this  rule  did  not  apply  to  the 
present  case,  because  the  city  officers 
were  acting  in  a  purely  governmental 
capacity  so  far  as  their  relation  to  the 
pupil  was  concerned.  Folk  v.  Mil- 
waukee (1900)  108  Wis.  359,  84  N.  W. 
420,  9  Am.  Neg  Rep.  207. 

In  Crisp  v.  Thomas  (1890)  63  L.  T. 
N.  S.  (Eng.)  756,  56  J..P.  261,  the  vicar 
of  the  parish,  ex  officio  a  trustee  of 
the  school  building  and  a  member  of 
the  committee  of  management  of  a 
voluntary  or  denominational  school, 
was  held  not  liable  for  injuries  to  a 
pupil  from  the  fall  of  a  blackboard 
through  the  negligence  of  a  pupil 
teacher  appointed  by  the  schoolmis- 
tress, upon  the  ground  that  neither  the 
schoolmistress  nor  the  pupil  teacher 
was  his  servant. 

But  in  Smith  v.  Martin  [1911]  2  K. 
B.  (Eng.)  776,  80  L.  J.  E.  a  N.  S. 
12:6,  105  L.  T.  N.  S.  281.  9  L.  G.  R. 
780,  75  J.  P.  433,  55  Sol.  Jo.  536,  27 
Times  L.  R.  468,  Ann.  Cas.  1912A,  334, 
2  N.  C.  C.  A.  215,  the  defendant  cor- 
poration, which  was  the  local  educa- 
tional authority  of  the  district,  with 
full  control  and  management  of  the 
public  elementary  school  provided  by 
them,  was  held  liable  for  injuries  to 
a  pupil  who  was  seriously  burned  in 
carrying  out  the  order  of  the  teacher 
to  poke  the  fire  and  draw  out  the 
damper  of  the  stove  in  the  teacher's 
common  room  to  enable  the  teacher  to 
eat  her  lunch  there,  upon  the  ground 
that  the  relation  of  master  and  servant 
existed  between  the  defendant  cor- 
poration and  the  teacher,  and  that  the 
act  of  the  teacher  was  within  the  scope 
of  her  authority.  6.  V.  I. 
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COMMONWEALTH  OF  PENNSYLVANIA  et  al.,  Appts., 

V. 

THOMAS  B.  SMTTH,  Mayor,  et  al. 

'  Fmnaytvania  Supreme  Court— Xtm^  S,  1920, 

(266  Pa.  511,  109  Atl,  786.)  ' 

Injunction  —  against  notation  of  Sunday  Law. 
1.  Injunction  does  not  lie  to  restrain  allesred  violations  of  the  Sondij 

Law. 

[See  note  on  this  question  heginmng  on  page  926.] 

Injunction  —  against  comnisaiaB  tf 

crime. 

5.  Injunction  does  not  lie  against 
the  mere  commission  of  a  crime. 
iSee  14  R.  C.  L.  376.] 


— against  nuisance  —  finding  of  non- 
existence of  nuisance, 

2.  Equity  lias  no  jurisdiction  to  en- 
join the  maintenance  of  an  alleged 
nuisance  if  the  court  finds  that  no 
nuisance  in  fact  exists. 

[See  20  R.  C.  L.  472-474.] 
Appeal  —  absence  of  assignment  of 
error  —  effect. 

3.  A  finding  of  fact,  although  ex- 
cepted to,  will  be  regarded  as  conclu- 
sive on  appeal  if  it  is  not  assigned  as 
error. 

[See  2  R.  .C.  L.  159,  160.] 

Definition  —  crime. 

4.  A  crime  is  an  act  committed  or 
omitted  in  violation  of  a  public  law 
either  forbidding  or  commanding  it. 

[SeeSR.  C.  L.  51.  62.] 


Appeal  —  rnUng  not  excepted  to. 

6.  A  ruling  not  excepted  to  is  not 
reviewable  on  appeal. 

[See  2  R.  C.  L.  92.] 

Evidence  —  hearsay  —  etatemeats  tf 

gambling. 

7.  Evidence  that  boys  said  they  had 
been  gambling  on  Sunday  ball  games 
is  not  admissible  in  a  suit  to  enjois 
violation  of  the  Sunday  Law  by  licens- 
ing'SUch  games,  because  hearsay. 

[See  10  R.  a  L.  968  et  aeq.] 


Appeal  by  complainants  from  a  dt 
No.  5,  for  Philadelphia  County,  dismit 
lation  of  the  Sunday  Law.  Affirmed. 

The  assignments  referred  to  in 
the  (pinion  are  as  follows: 

The  first  assignment  of  error  was 
to  the  exclusion  of  evidence  of  riot- 
ous conduct  following  a  ball  game. 

The  second  assignment  was  to  the 
exclusion  of  evidence  that  a  numlier 
of  boys,  boarding  a  trolley  car  in 
which  the  witness  was  sitting,  in 
referring  to  a  ball  game  played  that 
day,  admitted  that  they  had  been 
gambling  on  the  game,  that  one  of 
them  said  he  won  $60,  and  that  la- 
ter the  witness  asked  some  of  the 
party  the  name  of  the  one  claiming 
to  have  won  the  $60,  and  was  given 
his  nickname,  but  not  his  real  name. 

The  fourth  assignment  was  tliat 
the  court  erred  "in  dismissing  com- 
plainants' exception." 


icree  of  the  Court  of  Common  Pleas 
ising  a  bill  filed  to  enjoin  alleged  vio- 

Mr.  Elton  J.  Buckley  for  appellants. 
Mr.  G.  W.  P^per,  for  appellees: 
The  legislature  has  confided  to  the 
commissioners  extraordinarily  broad 
powers  and  wide  discretion  in  the  gov- 
ernment and  control  of  Fairmount 
park. 

Philadelphia  v.  McManes,  175  Fs. 
28,  34  Atl.  331;  Wakelin  ▼.  Phibdil- 
phia,  21  Pa.  Dist.  R.  39. 

If  the  act  in  question  is  a  nuisance, 
equity  will  abate  it  for  that  reason. 
If  it  is  not  a  nuisance  and  is  mex^ 
made  criminal  by  statute,  a  cooit  of 
equity  will  not  interfere,  but  will  leave 
the  commonwealth  to  pursue  its  statu- 
tory remedy. 

Com.  V.  Rothrock,  2  North.  Co.  R«P- 
249. 

The  interposition  of  equity  is  not 
justified  merely  because,  in  the  par- 
ticular case  before  the  court,  the  legal 
remedy  has  fftiled. 

Bispham,  Eq.  7th  ed.  66. 
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Brown,  Gh.  J.,  delivered  the  opin- 
km  of  the  court: 

The  bill  filed  by  the  complainants 
was  for  an  injunction  to  restrain 
allesred  violations  of  the  Act  of  April 
22,  1794  (3  Smith's  Laws,  p.  177), 
commonly  known  as  the  "Sunday 
Law.^  It  averred  that  the  respond- 
ents, conunisaioners  of  .Fairmount 
park,  at  a  meetingr  held  May  14, 
1919,  passed  a  resolution  'that  the 
chief  engineer  be  instructed  to  per- 
mit the  orderly  playing  of  all  out- 
door e&mes  in  the  park  under  the 
control  of  the  commission  on  Sun- 
days, under  the  same  regulations  as 
on  other  days;"  that  prior  to  the 
adoption  of  this  resolution  playing 
of  outdoor  games  in  the  park  was 
not  licensed  or  permitted  by  the 
commissioners,  but  after  its  adop- 
tion the  chief  engineer  was  instruct- 
ed to  permit  outdoor  games  on  Sun- 
day under  no  regulations  except 
those  obtaining  on  week  days;  that 
he  has  permitted  the  playing  of  ' 
games  in  the  park  on  Sundays  since 
the  adoption  of  the  resolution;  that 
a  large  number  of  persons  repair  to 
the  park  on  Sundays  and  spend  the 
day  playing  outdoor  games,  notably 
lawn  tennis  and  baseball;  that  the 
playing  of  said  games  and  the  licens- 
ing of  same  by  the  respondents  con- 
stitute a  violation  of  the  Act  of 
April  22,  1794,  a  violation  of  the 
conmion  law  of  which  Christianity 
ia  a  part,  a  violation  of  the  legal 
power  and  authority  of  the  com- 
missioners, 8  violation  of  the  right 
and  sanctity  of  the  Sabbath  day  as 
adopted  by  the  founders  of  the 
commonwealth,  a  violation  of  the 
rig^ht  of  the  complainant  churches 
to  the  opportunity  to  render  reli- 
gious instructions  to  the  people, 
unmolested  by  the  unlawful  competi- 
tion of  public  games  officially  li- 
censed by  a  quasi  municipal  body; 
that  the  playing  of  the  games  is  a 
public  nuisance,  inimical  to  the  mor- 
als of  the  people,  who,  if  the  same  is 
allowed  to  continue,  will  suffer  ir- 
r^mrable  injury.  The  prayer  of  the 
bill  was  for  an  injunction,  command- 
iniT  ^6  respondents  to  rescind  the 
resolution  of  May  14,  1919,  and  for 
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a  decree  prohibiting  them  from  li- 
censing or  permitting  any  outdoor 
games  to  be  played  in  Fairmount 
park  on  the  Sabbath  day.  The 
answer  of  the  respondents  denied 
the  maintenance  of  a  public  nui- 
sance of  violation  of  law,  and 
averred  control  by  them  over  the 
park,  including  authority  to  de- 
termine how  it  may  most  effective- 
ly be  used  as  a  great  playground 
for  such  of  the  public  as  have  not 
incapacitated  themselves  from  en- 
joying play;  that  by  the  pro- 
vision of  §  6  of  the  Act  of  March 
26,  1867  (P.  L.  547),  the  respond- 
ents are  charged  with  the  care  and 
management  of  Fairmount  park; 
that  under  the  terms  of  §  19  the 
Act  of  April  14,  1868  (P.  L.  1083) 
they  have  the  power  to  manage  the 
park;  that  the  21st  section  of  the 
act  vests  in  them  authority  to  make 
rules  and  regulatio.ns  for  the 
government  of  the  park,  in  addition 
to  those  prescribed  in  the  act.  The 
answfer  further  averred  that,  for 
many  years  prior  to  the  adoption  of 
the  resolution  of  May  14,  1919,  the 
orderly  playing  of  outdoor  games  in 
the  park  on  Sundays  and  week  days 
was  permitted  by  the  conamis- 
sioners.  The  respondents  denied 
that  they  had  at  any  time  licensed 
the  playhig  of  outdoor  games  in  the 
park  on  any  day,  or  that  the  chief 
engineer  had  licensed  the  playing  of 
games  on  Sunday,  or  any  other  day. 
While  admitting  that  a  large  num- 
ber of  persons,  for  years  prior  to  the 
resolution  of  May  14,  1919,  had 
played  outdoor  games  in  the  park, 
under  the  control  of  the  commission, 
on  Sundays,  and  have  continued 
such  playing  since  the  adoption  of 
the  resolution,  the  answer  denied 
the  averment  in  the  bill  that  the 
playing  of  outdoor  games  in  the 
park  on  Sundays,  notably  lawn  ten- 
nis and  baseball,  constitutes  a  viola- 
tion of  the  Act  of  April  22, 1794,  or 
any  other  act,  and  it  vnia  denied 
that  f^e  respondents  had  licensed 
said  games,  or  any  of  them,  other- 
wise than  by  informal  permission, 
prior  to  May  14. 1919,  and  by  mere 
formal  permission  embodied  in  the 
resolution  passed  on  that  day;  and 
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the  answer  still  further  denied  that 
the  permission  constitutes  a  viola- 
tion of  the  act  of  assembly,  or  that 
anything  done  by  the  respondents 
was  in  contravention  of  their  legal 
power  and  authority,  or  violative  of 
the  sanctity  of  the  Sabbath  day. 
The  case  proceeded  to  final  hearing 
on  bill,  answer,  and  proofs,  and  from 
the  decree  of  the  court  dismissing 
the  bill  the  complainants  have  ap- 
pealed. 

The  learned  court  below  was  ap- 
parently of  opinion  that  the  bill 
ought  to  be  dismissed,  because,  in 
view  of  changed  social  conditions 
and  the  general  opinion  of  the  public 
at  the  present  time  as  to  legitimate 
Sabbath  occupations,  the  matters  of 
which  the  appellants  complain  were 
not  to  be  regarded  as  violations  of 
the  Act  of  1794.  It  is  not  necessary 
for  us  to  pass  upon  the  correctness 
of  this,  as  the  bill  was  properly  dis- 
missed for  the  controlling  i^eason 
that  the  case  as  presented  by  the 
complainants  did  not  call  for  the  ex- 
ercise of  equitable  jurisdiction. 

An  averment  in  the  bill  was  that 
the  playing  of  lawn  tennis  and  base- 
ball in  Fairmount  park  on  Sundays 
constituted  a  public 
iMnTiMVanT-  nuisance,  and  there- 
MMvc— tt«diM«  u(  fore  equity  had  ju- 
risdiction  of  .  the 
complaint.  The 
conclusive  answer  to  this  is  the  dis- 
tinct finding  of  the  court  below  that 
"the  evidence  presented  failed  to 
prove  that  either  the  resolution 
passed  by  the  commission,  or  games 
played  in  the  park,  constitute  a  pub- 
lic or  private  nuisance;  or  that 
either  the  commission  or  chief  en- 
gineer had  licensed  the  playing  of 
games  on  Sunday."  This  finding, 
although  excepted  to  below,  has  not 
i,M.*«i-«i..enoe  ^ccn  assigncd  as  er- 
or  an.ifcnint-iit  ror  ou  this  appeal. 
Of  «roiv^«e«..  .g  therefore 

to  be  accepted  as  a  fact  which  the 

appellants  cannot  now  question. 
Their  case,  as  they  present  it  to  us, 
with  this  material  and  conclusive 
finding,  consists  of  mere  alleged 


violations  of  the  Act  of  1794,  and 
nothing  more.  That 
equity  can  inter-  li-iZf,'*— 
fere  to  restrain  such  *ti 
violations  is  a  prop- 
osition unsupported  by  reason  or 
any  known  authority.  For  what  was 
made  an  offense  by  that  act  it  pro- 
vides a  i>enalty.  If  the  playing  of 
lawn  tennis  or  baseball  on  Sunday  is 
a  violation  of  it,  the  players  are 
punishable  under  it;  if. their  playingp 
does  not  violate  it,  they  are  not  pun- 
ishable, and  they  cannot  be  re- 
strained from  playing,  unless  their 
games  become  a  nuisance.  This  pro- 
ceeding id  at  the  insttmce  of  the  com- 
monwealth. The  remedy  for  that  of 
which  it  complains  is  to  be  found  in 
the  act,Jf  it  has  been  violated.  If 
the  penalty  therein  provided  is  not 
a  sufficient  deterrent,  it  is  for  the 
legislature  to  provide  another. 

A  crime  is  an  act  committed  or 
omitted  in  violation 
of  a  public  law  ei-  SitTe'.""— 
ther  forbidding  or 
commanding  it,  and  it  is  well 
settled  that  a  bill  will  not  lie  hav- 
ing for  its  sole  purpose  an  injunc- 
tion against  the  mere  commission 
of  a  crime,  as  is  the  case  here, 
under  the  unchal-  i„j„nc,io^ 
lenged  sixth  fact  comm»«. 
found  by  the  learn- 
ed  chancellor.  Klein  v.  Livingston 
Club.  177  Pa.  224,  34  L.RA.  94,  55 
Am.  St.  Rep.  717,  35  Atl.  606.  In 
distinctly  recognizing  this  rule,  in 
Sparhawk  v.  Union  Pass.  R.  Co.  54 
Pa.  401,  where  the  purpose  of  the 
bill  was  to  restrain  alleged  violationf: 
of  the  Act  of  1794,  it  was  said  by 
Mr.  Justice  Thompson,  in  speaking 
for  the  court:  "If  it  be  supposed 
that  because  an  act  is  illegal  merely, 
equity  will  interfere  to  restrain  it, 
it  is  a  misapprehension  of  equity  ju- 
risdiction. 'If  an  act  be  illegal,'  said 
Vice  Chancellor  Kindersley,  in  Sol- 
teau  V.  De  Held,  2  Sim.  N.  S.  153,  61 
Eng.  Reprint,  299,  *I  am  not  to  grant 
an  injunction  to  restrain  an  illegal 
act  merely  because  it  is  illegal.  I 
could  not  grant  an  injunction  to  re- 
strain a  man  from  smuggling,  which 
is  an  illegal  act.'  Nor  could  he  for 
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any  merely  Griminal  or  penal  offense. 
Injunction  is  a  civil  remedy  to  arrest 
or  {wevent  civil  abuses,  when  grant- 
ed at  the  instance  of  aS>rivate  party. 
Because  worldly  employment  on 
Sunday  is  interdicted  by  statute  and 
an  offense^  it  is  not  a  reason,  any 
more  than  in  the  case  put  by  the 
vice  chancellor,  why  we  should  in- 
terfere in  equity  to  pi^vent  it.  The 
p^al  law  that  is  ^olated  is  provided 
with  the  machinery  for  punishing  it, 
and  to  it  the  violation  must  be  re- 
ferred. One  reason  why  equity  can- 
not interfere  is  that  there  is  a  rem- 
edy at  law  by  statute,  and  we  must 
presume  it  adequate,  for  it  is  what 
the  law  has  provided  and  no  more. 
If  it  could  be  restrained  because  a 
public  nuisance,,  it  would  only  be  at . 
the  instance  of  someone  authorized 
by  the  commonwealth." 

A  public  nuisance  is  not  involved 
in  this  proceeding,  for  the  court  be- 
low has  so  found,  and,  for  the  rea- 
«ions  stated,  its  finding  is  conclusive. 


SMITH.  925 

109  Att.  766.) 

As  appellants'  statement  of  the 
questions  involved  does  not  Include 
the  matters  complained  of  by  the 
first  and  second  assignments  of  er- 
ror, we  are  not  called  upon  to  con- 
sider them  (Yeager  v.  Gately,  262 
Pa.  466,  106  Atl.  76;  Kress  House 
Moving  Co.  V.  George  Hogg  Co.  263 
Pa.  191, 106  Atl.  351).  but  both  must 
be   dismissed,   the  . 
first,    because    the  M»t  «xerpted  to. 
ruling  of  which  it 
complains  was  not  excepted  to,  and 
the  second,  because  the  oiler  was 
simpjy  one  of  hear- 
say evidence.  Noth-  K"«;^ 
ing  can  be  gathered  SSLmSIJ?"  •* 
from  the  fourth  as- 
signment, as  it  fails  to  disclose  what 
the  exception  was  which  the  court 
dismissed.  The  second  and  fifth  are 
merely  to  the  dismissal  of  the  bill. 
All  are  overruled,  and  the  decree  is 
affirmed,  at  the  costs  of  the  appel- 
lants. 


ANNOTATION. 
IiljiDKtion  to  prevoit  violation  of  Santibgr  Law. 


The  present  annotation  does  not 
cover  the  question  as  to  what  acts 
committed  on  Sunday  may,  apart  from 
Sunday  laws,  amount  to  a  nuisance 
entitling  the  person  injured  to  the 
remedy  of  injunction.  Nor  does  it 
purport  to  cover  questions  relating  to 
the  remedy  by  injunction  to  prevent 
the  violation  of  Sunday  laws  which  are 
common  to  the  remedy  by  injunction 
for  other  purposes,  but  aims  rather 
to  deal  with  the  question  indicated  in 
the  above  title  from  the  viewpoint  pre- 
sented in  the  reported  case  (Com.  v. 
Smitb.  ante,  922),  that  is,  as  to  the 
effect  on  the  right  to  an  injunction 
of  the  fact  that  the  violation  of  the 
law  constitutes  a  criminal  offense. 
The  rule,  apparently  well  settled,  that 
courts,  of  equity  will  not  interfere  by 
injunction  merely  to  prevent  the  com- 
misaion  of  a  crime,  has  been  applied 
or  approved  in  a  number  of  cases  in- 
volving alleged  violation  of  Sunday 
laws,  so  that  it  is  held,  unless  the  acta 
complained  of  constitute  a  nuisance. 


or  acme  other  ground  exists  for  grant- 
ing the  injunction  than  that  a  viola- 
tion of  the  law  will  result  unless  the 
writ  is  granted,  injunction  will  not  lie. 
Lyric  Theatre  v.  State  (Carrell  v. 
State)  (1911)  98  Ark.  437,  33  L.R.A. 
(N.S.)  32  J,  186  S.  W.  174  (moving  pic- 
tures) ;  Stevens  v.  Morenous  (1912) 
169  111.  App.  282  (theater) ;  State  ex 
rel.  Wood  v.  Schweickardt  (1892)  109 
Mo.  496,  19  S.  W.  47  (sale  of  intoxi- 
cants) ;  Gilbough  v.  West  Side  Amuse- 
ment Co.  (1902)  64  N.  J.  Eq.  27,  63  Atl. 
289  (baseball),  approved  in  Seastream 
V.  New  Jersey  Exhibition  Co'.  (1904) 
67  N.  J.  Eq.  178.  58  Atl.  632  (same) ; 
McMillan  v.  Keuhnle  (1910)  78  N, 
J.  Eq.  251,  78  Atl.  185  (same); 
Green  v.  Piper  (1912)  80  N.  J. 
Eq.  288,  84  Atl.  194  (amusement 
park) ;  Com.  v.  Smith  (reported  .here- 
with) ante,  922;  Sparhawk  v.  Union 
Pass.  R.  Co.  (1867)  64  Pa.  401  (pas- 
senger cars  on  street  railway) ;  York 
V.  Ysaguairre  (1902)  31  Tex.  Civ.  App. 
26,  71  S.  W.  563  (barber  shop)  ;  Barry 
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V.  State  (1919)  —  Tex.  Civ.  App.  — , 
212  S.  W.  304  (moving  pictures). 

In  connection  with  the  labove  au- 
thorities, attention  is  called  to  Atty. 
Gen.  V.  Niagara  Falls,  W.  P.  &  C. 
Tramway  Co.  (1891)  18  Ont  App.  Rep. 
453,  and  Atty.  Gen.  v.  Hamilton  Street 
R.  Co.  (1897)  24  Ont  App.  Rep.  170. 
in  which  injunctions  were  denied  to 
i-estrain  the  operation  of  street  rail- 
ways on  Sunday,  although  the  cases 
involved  principally  the  questions 
whether  the  railway  companies  were 
authorized  to  operate  the  roads  on 
Sunday,  and  whether  the  Sunday  Law 
was  violated. 

The  enforcement  of  Sunday  laws  is 
exclusively  the  function  of  other  tribu- 
nals  than  courts  of  equity.  McMillan 
V.  Keuhnle  (1910)  78  N.  J.  Eq.  261,  78 
Atl.  186,  supra. 

Because  worldly  emplosmient  on 
Sunday  is  forbidden  by  statute,  and 
made  an  offense,  is  not  a  reason,  it 
was  said  in  Sparhawk  v.  Union  Pass. 
R.  Co.  (1867)  54  Pa.  401,  supra,  why  a 
court  of  equity  should  interfere  to 
prevent  it;  the  penal  law  that  is  vio- 
lated being  provided  with  the  machin- 
erty  for  punishment  thereof;  one  rea- 
son why  equity,  cannot  interfere  is 
that  there  is  a  remedy  at  law  by  stat- 
ute, which  must  be  presumed  ade- 
quate, for  it  is  the  remedy  provided 
by  the  law  itself. 

In  refusing  to  enjoin  the  operation 
of  a  moving  picture  show  on  Sunday, 
alleged  to  be  in  violation  of  state  laws, 
the  court  in  Barry  v.  State  (1919)  — 
Tex.  Civ.  App.  — ,  212  S.  W.  804,  supra, 
said :  '*In  the  absence  of  some  special 
statutory  authority  therefor,  it  is  a 
familiar  rule  that  an  injunction  will 
not  issue  to  restrain  the  commission 
of  an  acf  constituting  a  misdemeanor 
punishable  under  the  criminal  stat- 
utes, where  no  property  rights  of  the 
complainant  are  involved." 

It  was  held  also  in  Barry  v.  State 
(Tex.)  supra,  that  the  complaint  did 
not  contain  sufficient  allegations  that 
the  defendant  was  conducting  a  mov- 
ing picture  show  on  Sundi^  in  viola- 
tion of  statute,  it  being  allured  mere- 
ly that  he  was  charged  in  a  certain 
pending  criminal  case  with  operating 
a  moving  picture  show  on  Sunday,  and 


that  he  would  continue  to  carry  on 
the  businessvin  violation  of  the  state 
law  unless  restrained.  The  court 
said:  "By  article  302  of  the  Penal 
Code  of  the  state,  it  is  made  a  misde- 
meanor punishable  by  fine  for  anyone 
to  conduct  on  Sunday  a  place  for  pub- 
lie  amusement  where  an  admlBsxcm  fee 
is  charged.  But,  while  tiie  petition 
contains  the  allegation  that  an  infor- 
mation has  been  ^ed  against  Barry 
as  a  basis  for  criminal  prosecution 
for  the  offense  mentioned,  there  is  no 
allegation  that  he  has  in  fact  been 
engaged  in  operating  a  moving  picture 
show  on  Sunday  and  charging  adnaia- 
sion  fees  thereto.  The  allegation  to 
the  effect  that  Barry  'will  continue  to 
carry  on  said  business  in  violation  of 
the  law  of  the  state,  unless  restrained 
by  your  Honor,'  is  a  mere  conclusion 
of  the  pleader  without  stating  the 
facts  which  would  constitute  such  a 
violation  of  the  criminal  statute.  The 
absence  of  any  allegation  of  fact  show- 
ing that  Barry  was  conducting  a  mov- 
ing picture  show  on  Sunday  in  viola- 
tion of  the  criminal  statute  would,  of 
itself,  render  the  petition  for  injunc- 
tion wholly  insufiScient  as  a  basis  for 
the  writ  that  was  issued,  even  Uiough 
it  could  be  said  that  an  injunctioh 
will  lie  to  restrain  a  violation  of  that 
criminal  statute." 

It  was  held  in  I^ric  Theatre  v.  State 
(Carrell  v.  State)  (1911)  98  Ark.  437, 
33  LJl.A.(N.S.)  326,  136  S.  W.  174. 
supra,  that  equity  would  not  enjoin 
the  operation  of  a  moving  picture  the- 
ater on  Sunday  on  the  ground  that 
it  was  a  public  nuisance  in  that  it  was^ 
a  violation  of  the  Sunday  laws,  and 
tended  to  bring  together  a  lawless  and 
turbulent  assemblage  of  people  con- 
trary to  the  criminal  laws  of  the  state, 
where  neither  the  civil  or  property 
rights  or  privileges  of  the  public,  nor 
the  public  health,  was  affected.  It 
will  be  observed  that  this  case  pre- 
sents the  question  whether  injunction 
will  lie  at  the  suit  of  the  state  against 
a  public  nuisance  which  is  also  a 
crime.  This  question  is,  of  course, 
broader  than  the  scope  of  the  present 
note,  arising  in  other  cases  than  those 
involving  Sunday  laws,  but  iittentio& 
is  called  to  the  fact  that  there  are. 
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Domerous  cases  holdinif  that  injunc- 
tion  will  lie^  under  certain  circum- 
stances, to  prevent  the  c(»nmi8Bion  of 
acts  which  are  public  nuisances,  even 
though  they  may  also  constitute  viola- 
tion of  the  criminal  laws. 

In  Green  v.  Piper  (1912)  80  N.  J. 
Eq.  288,  84  Atl.  194,  supra,  the  court 
said:  '^Courts  of  ^uily,  on  proper 
occasion,  interfere  to  protect  property 
rights,  and  for  this  purpose  sometimes 
interfere  when  the  acts  complained  of 
I  are  crimes;  but  they  never  exercise 
a  Jnrisdietion  based  solely  on  the  right 
a  suitor  or  citizen  to  prevent  tlfe 
eommisBion  of  a  crime  or  its  continu- 
»ce." 

As  is  indicated  in  the  quotation  in 
tiie  last  case,  the  mere  fact  that  the 
acts  c<nnplained  of  may  be  of  a  crimi'- 
nal  or  quasi  criminal  nature,  because 
in  violation  of  Sunday  laws,  will  not 
prevent  relief  by  injunction  on  the 
ground  of  nuisance,  where  the  right 
to  such  relief  on  the  latter  ground  is 
clearly  made  out.  Gilbough  v.  West 
Side  Amusement  Co.  (1902)  64  N.  J. 
Eq.  27,  53  Atl.  289  (baseball),  ap- 
proved in  Seastream  v.  New  Jersey 
Exhibition  Co.  (1904)  67  N.  J.  Eq.  178, 
58  AtL  532  (same);  Dunham  v.  Bing- 
hamton  &  h.  Baseball  Asso.  (1904)  44 
Misc.  112,  89  N.     Supp.  762  (same). 

It  was  said  in  Gilbough  v.  West  Side 
Amusement  Co.  (N.  J.)  supra,  that 
"Vfaenever  a  private  right  is  invaded 
and  this  court  is  called  upon  to  pro- 
tect it,  and  a  proper  case  is  made  out, 
this  court  is  bound  to  give  the  rem- 
'  ecty,  without  regard  to  the  criminal  or 
quasi  criminal  character  of  the  act 
complained  of.** 

In  Dunham  v.  Binghamton  &  L. 
Baseball  Asso.  (N.  Y.)  supra,  the 
court  said:  "When  a  Sabbath  enter- 
tainment works  naischief,  annoyance, 
or  injury  to  a  community,  by  being 
in  such  close  proximity  to  residential 
parts  of  a  city  or  village,  if  the  in- 
dividual sustains  special  damages,  dif- 
ferent from  the  damage  to  the  whole 
public,  he  may  maintain  an  action  and 
have  an  injunction  to  restrain  that  en- 
tertainment." The  question  involved 
in  this  case  was  the  right  of  residents 
and  property  owners  in  the  vicini^ 
of  a  baseball  park  to  restrain  the  play- 


ing of  baseball  therein  on  Sunday,  on 
the  ground  that  the  plaintifihi  would 
suffer  from  the  noise,  confusion,  and 
public  parade  incident  to  t^e  games, 
and  that  their  property  would  be  de- 
preciated in  value,  by  a  violation  of 
the  statute  against  Sunday  playing. 
The  court  d«iied  a  motion  to  dissolve 
a  preliminary  injunction,  reserving  de- 
cision on  the  merits  until  the  trial, 
since  no  serious  damage  or  incon- 
venience would  be  sustained  by  the 
defendants  by  the  continuance  of  the 
injunction  in  the  meantime. 

But  in  McMillan  v.  Kuehnle  (1910) 
78  N.  J.  Eq.  261,  78  Atl.  186,  it  was 
held  lhat  an  order  directing  tiie  issue 
of  a  preliminary  injunction  to  restrain 
the  playing  of  Sunday  baseball  should 
be  reversed,  because  the  complainants, 
who  sought  relief  on  the  ground  that 
the  noise  of  the  crowds  created  a  spe- 
cial nuisance  to  their  dwellings,  about 
two  blocks  from  the  baseball  grounds, 
did  not  make  out  a  case  within  the 
rule  that  the  damage  which  it  is  legiti- 
mate to  prevent  during  the  pendency 
of  a  suit,  by  a  preliminary  injunction,  * 
must  be  of  an  irreparable  character. 
The  court  stated  that  the  rule  that  a 
preliminary  injunction  will  not  be  al- 
lowed when  the  injury  resulting  from 
the  invasion  of  the  complainant's 
right  is  not  irreparable  is  equally  con- 
trolling where  the  writ  is  sought  for 
the  protection  of  one's  dwelling  house 
against  nuisances  which  render  it  un- 
comfortable, as  where  it  is  sought  for 
the  protection  of  his  other  personal 
or  property  rights.  The  case  distin- 
guishes Cronin  v.  Bloemecke  (1899) 
58  N.  J.  Eq.  313,  43  Atl.  605,  in  which 
it  was  held  that  a  prima  facie  case 
was  made  out  sufficient  to  warrant  the 
granting  of  a  preliminary  injunction 
to  restrain  the  playing  of  Sunday  base- 
ball on  premises  adjoining  those  of 
the  complainant,  in  such  a  manner  as 
would  be  a  nuisance  to  him,  either  by 
the  dropping  of  balls  on  the  complain- 
ant's premises  or  by  the  use  of  pro- 
fane or  indecent  language  on  the  bMe- 
ball  grounds. 

The  fact  that  noise  from  the  pliQrlng 
of  Sunday  baseball  amount  to  a 
public  nuisance  does  not  prevent  a 
court  of  -  equity  from  enjoining  the 
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same  at  the  suit  of  near-by  residents 
specially  injured  thereby.  Gilboujrh 
T.  West  Side  Amusement  Co.  (1902) 
64  N.  J.  Eq.  27,  63  Atl.  289.  To  a  simi- 
lar effect,  see  Cronin  v.  Bloemecke 
(N.  J.)  supra.  And  the  rule  is  ap- 
proved in  Seastream  v.  New  Jersey  Ex- 
hibition Co.  (1904)  67  N.  J.  Eq.  178. 
■)8  Atl.  532. 

It  was  held  in  Seastream  v.  New  Jer- 
sey Exhibition  Co.  (N.  J.)  supira*  that 
the  evidence  was  sufficient  to  entitle 
near-by  residents  to  a  preliminary  in- 
junction restraining  the  playing  of 
Sunday  baseball,  on  the  ground  of  a 
nuisance  arising,  from  the  noise  and 
unruly  conduct  of  the  crowds,  in  at- 
tendance on  and  going  to  and  from 
the  games.  And  although  there  may 
be  other  cases  on  this  point,  which  is 
broader  than  the  scope  of  the  pres- 
ent note,  attention  is  called  to  tiie 
fact  that  it  was  held  also  in  this  case 
that  the  complainants  were  not  es- 
topped from  obtaining  the  injunction 
to  restrain  the  playing  of  baseball  on 
Sunday,  on  the  ground  that  for  several 
years  previous  they  had  acquiesced  in 
the  playing  of  baseball  on  Sunday  on 
the  same  ground,  by  sundry  persons 
who,  without  charge,  played  the  game 
for  the  amusement  of  any  who  might 
desire  to  observe;  since  there  was  no 
responsible  person  against  whom  the 
complainants  could  have  proceeded, 
and,  even  if  there  had  been  an  avail- 
able remedy,  the  state  of  affairs  was 
entirely  changed  when  the  defendant, 
a  corporation,  obtained  exclusive  poa- 
i>ession  and  fenced  in  the  grounds, 
erected  seats  and  a  grand  stand,  and 
invited  baseball  clubs  to  play  for  an 
admission  fee. 

A  barber  who  closed  his  shop  on 
Sunday,  it  was  held  in  York  v,  Ysa- 
guairre  (1902)  31  Tex.  Civ.  App.  26, 
71  S.  W.  563,  could  not  enjoin  a  com- 
petitor from  keeping  his  barber  shop 
npen  on  Sunday  in  violation  of  a  Sun- 
day law,  on  the  ground  that  the  com- 
plainant's customers  would  patronize 
the  latter's  shop  and  the  complain- 
ant thus  be  deprived  of  his  fair  share 
of  the  public  patronage.  The  court 
said:  "There  is  in  the  petition  no  al- 
legation that  property  rights  of  appel- 


lant have  been  invaded,  and  it  is  ap- 
parent that  tike  design  i»  to  restrain 
the  violation  of  a  penal  statute  be- 
cause such  infraction  of  law  is  sup- 
posed to  give  the  violator  some  advan- 
tage over  appellant  in  the  occupation 
followed  by  each  of  them.  It  is  an  at- 
tempt to  secure  the  aid  of  a  court  of 
equity  to  restrain  a  violation  of  a 
criminal  law,  not  because  the  violator 
has  invaded  the  property  rights  of 
complainant,'  but  because  anch  a  viola- 
tion will  give  the  criminal  an  advan- 
tage over  his  competitor  in  business. 
We  do  not  think  a  court  of  equity  can 
lend  its  aid  in  any  such  case." 

Attention  is  called  to  the  fact,  with- 
out attempting  to  cover  the  question 
as  to  what  acts  committod  on  Sunday 
may,  apart  from  Sunday  laws,  amount 
to  a  nuisance,  that  it  seems  that  noises 
which  would  not  be  declared  to  be 
nuisances  on  week  days  may  be  such 
on  Sunday,  so  as  to  entitle  the  party 
injured  to  the  remedy  of  injunction. 
Gilbough  v.  West  Side  Amusement  Co. 
(N.  J.)  supra,  holding,  however,  that 
the  person  injured  is  not  entitled  to 
an  injunction  because  the  Sunday  laws 
have  declared  the  making  of  such 
noises  to  be  unlawful,  but  because 
they  substantially  interfere  with  hia 
quiet  enjoyment  of  the  Sabbath  as  a 
day  of  rest;  the  fact  that  the  noises 
do  not  tend  to  any  useful  purpose,  but 
are  in  fact  forbidden  by  the  stato  laws, 
removes  any  excuse  therefor,  and, 
while  in  the  class  of  cases  of  nui- 
sances arising  out  of  lawful  trades, 
the  question  of  degree  of  noise  suf- 
ficient to  warrant  the  granting  of  an 
injunction  is  of  great  importance,  this 
question  has  little,  if  any,  application, 
in  the  case  of  noises  made  on  Sunday 
by  such  causes  as  a  baseball  game. 

The  scope  of  the  noto  does  not  in- 
clude cases  on  the  question  whether 
public  officers  can  be  enjoined  from 
enforcement  or  attempted  enforce- 
ment of  Sunday  laws.  For  example, 
see  Moore  v.  Owen  (1908  )  68  Misc. 
332,  109  N.  Y.  Supp.  583;  Eden  Musec 
American  Co.  v.  Bingham  (1908)  125 
App.  Div.  780,  110  N.  Y.  Supp.  210; 
Shepard  v.  Bingham  (1908)  125  App. 
Div.  784.  110  N.  Y.  Supp.  217;  Suess- 
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kind  V.  Bingfaam  (1908)  125  App.  Div. 
787,  110  N.  Y.  Supp.  213;  Olympic  Ath- 
letic Club  T.  Bingham  (1908)  126  App. 


Div.  793,  110  N.  Y.  Supp.  216,  and 
Kenny  v.  Martin  (1896)  11  Misc.  651, 
82  N.  Y.  Supp.  1087.  R.  E.  H. 


JOHN  R.  KELLY,  Appt., 

V. 

FIRST  STATE  BANK  of  Rothaay,  Minnesota,  et  al.,  Respta. 
Minnemta  Supreme  Courts  April  te,  t9»0. 
<—  Mi'nn.  — ,  177  N.  W.  847.) 

Slander  of  title  —  what  is. 

1.  The  utterance  of  false  and  malicious  statements,  disparaginsr  the  title 
to  property  in  which  one  has  an  interest,  if  the  statements  are  untrue  and 
cause  damage,  constitutes  slander  of  title.  Maliciously  filing  for  record 
an  instrument  known  to  be  inoperative  is  a  false  and  malicious  statement 
within  the  rule,  but  where  a  man  does  no  more  than  file  for  record  an  in- 
strument which  he  has  a  ris^t  to  file,  he  conunits  no  wrong. 

[See  note  on  this  question  beginning  on  page  931.} 


—  recording  mortgage. 

2.  Defendant  advanced  91,600  to 
Jass  on  a  second  mortgage  on  land. 
The  mortgage  was  fully  executed  by 
Jass  and  delivered  to  the  bank.  Hia 
wife  was  to  call  later  and  execute  it. 
While  it  was  held  for  that  purpose, 
Jass  and  wife  conveyed  to  plaintiff,  by 
deed  which  was  recorded.  Jass  told 
defendant  that  plaintiff  was  advised 
of  defendant's  mortgage.  Defendant 

Headnotes  by  Hallam.  J. 


thereupon  recorded  its  mortgage  and 
thereby,  plaintiff  claims,  caused  him 
damage.  If  defendant  had  lost  its 
mortgage  lien,  then  the  question 
whether  the  recording  of  the  mortgage 
was  a  wrong  depended  on  the  ciuestion 
whether  the  act  was  done  in  good 
faith.  There  is  no  evidence  of  bad 
faith.  Defendant  was  within  its  rights 
in  placing  its  second  mortgage  on 
record. 


Appeal  by  plaintiff  from  a  judgment  of  the  District  Court  for  Wilkin 
County  (Flaherty,  J.)  in  favor  of  defendants  in  an  action  brought  to  re- 
cover damages  for  alleged  slander  of  title.  Aj^me<2. 

The  facts  are  stated  in  the  opinion  of  the  court. 


Messrs.  George  D.  Smith  and  W.  S. 
Lauder  for  appellant. 

Mr.  Lewis  E.  Jones,  for  respond- 
ents: 

Plaintiff,  to  recover  in  an  action  for 
slander  of  title,  must  show  the  words 
were  maliciously  published. 

Odgers,  Libel  &  Slander,  Eng.  ed. 
1887,  §  142,  p.  109;  Butts  v.  Long.  106 
Mo.  App.  313,  80  S.  W.  313;  Steward 
V.  Young,  L.  R.  5  C.  P.  126,  39  L.  J.  C. 
P.  fl.  S.  85,  22  L.  T.  N.  S.  168,  18  Week. 
Rep.  492;  Smith  v.  Spooner,  3  Taunt. 
246.  128  Eng.  Reprint,  98,  12  Revised 
Rep.  645,  9  Eng.  Rul.  Cas.  173 ;  Har- 
grave  v.  Le  Breton,  4  Burrow,  2.422, 
98  Eng.  Reprint.  269;  Like  v.  McKins- 
tiy,  41  Barb.  186. 

9  A.L.R.— 69. 


A  claim  of  title  to  property,  asserted 
in  good  faith,  will  not  constitute  an 
actionable  slander  of  title. 

Walden  v.  Peters,  2  Rob.  331,  38  Am. 
Dec.  213;  Bailey  v.  Dean,  5  Barb.  297; 
Harriss  v.  Sneeden,  101  N.  C.  273,  7 
S.  E.  801. 

Good  faith  is  the  test.,  and  not  a  be- 
lief such  as  a  man  of  sense  and  knowl- 
edge would  form. 

Pitt  V.  Donovan,  1  Maule  &  S.  639, 
105  Eng.  Reprint,  288, 14  Revised  Rep. 
535. 

As  a  matter  of  law  an  action  for 
slander  of  title  cannot  be  maintained 
for  statements  causing  the  breach  by 
a  third  party  of  a  valid  contract  to 
purchase  plaintifTs  propM^. 
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Burkett  v.  Griffith,  90*  Cal.  682»  13 
L.R.A.  707.  25  Am.  St.  Rep.  151,  27 
Pac.  527;  2  L.R.A.  Extra  Ann.  707; 
Moore  v.  Rolin,  89  Va.  107,  16  L.R.A. 
625,  15  S.  E.  520. 

Hallam,  J.,  delivered  the  opinion 
of  the  court : 

In  November,  1917,  Herman  Jass 
owned  a  farm  in  Wilkin  county  sub- 
ject to  two  mortgages.  Jass  bor- 
rowed $1,500  from  defendant  bank 
to  take  up  the  second  mortgage,  and 
it  was  used  for  that  purpose.  To 
evidence  the  loan,  he  gave  the  bank 
his  note  for  the  amount,  and  to  se- 
cure it  signed  and.  acknowledged  a 
mortgage  upon  the  land.  Jass  was 
married,  but  his  wife  was  ill  in  Iowa. 
It  was  agreed  that  she  would  later 
call  at  the  bank  and  execute  the 
mortgage.  In  the  meantime  the 
mortgage  was  not  recorded.  In  this 
situation  Jass  conveyed  the  land  to 
plaintiff  by  warranty  deed  subject 
only  to  the  "recorded  mortgage 
thereon."  This  deed  was  recorded 
March  8th.  On  March  14th  plain- 
tiff notified  defendant  Peterson, 
president  of  the  bank,  by  telephone, 
of  the  conveyance  to  him.  Peterson 
at  once  called  on  both  Jass  and  plain- 
tiff. Jass  told  him  he  had  told  plain- 
tiff about  the  bank's  mortgage  and 
that  plaintiff  was  to  take  care  of  it. 
Plaintiff,  on  the  other  hand,  insisted 
that  he  knew  nothing  of  the  mort- 
gage ufitil  after  he  had  paid  the  con- 
sideration for  the  land  and  recorded 
his  deed.  In  this  situation,  Peterson 
sought  the  advice  of  a  lawyer,  and, 
on  his  advice,  recorded  the  bank's 
mortgage  without  the  signature  of 
Mrs.  Jass. 

Shortly  thereafter  plaintiff  nego- 
tiated a  sale  of  the  land  at  a  profit. 
The  purchaser  learned  of  this  mort- 
gage, not  from  the  record,  but  from 
plaintiff  himself,  and  refused  to 
close  the  sale. 

Thereupon  plaintiff  brought  this 
action  to  recover  damages  for  slan- 
der of  title.  The  trial  court  directed 
a  verdict  for  defendant.  Plaintiff 
appeals. 

1.  Utterance  of  false  and  malicious 
statements,  disparaging  the'  title  to 


property  in  which  one  has  an  estate 
or  interest,  if  the 
statements  are  un-  ^'SSfi;.*" 
true  and  cause  dam- 
age, constitutes  slander  of  title.  Bu  r- 
kett  v.  Griffith,  90  Cal.  532,  13 
L.R.A.  707,  25  Am.  St.  Rep.  151.  27 
Pac.  627;  Moore  v.  Rolin,  89  Va. 
107,  16  L.R.A.  625,  15  S.  E.  520. 
25  Cyc.  558,  559.  See  Wilson  v. 
Dubois,  35  Minn.  471,  59  Am.  Rep. 
835,  29  N.  W.  68.  Filing  for  record 
an  instrument  known  to  be  inoper- 
ative is  a  false  statement  within 
the  rule,  and  if  done  maliciously 
it  is  regarded  as  slander  of 
title.  Collins  v.  Whitehead  (C.  C.) 
34  Fed.  121 ;  Coffman  v.  Henderson, 
9  Ala.  App.  553,  63  So.  808;  Harriss 
V,  Sneeden,  101  N.  C.  273,  7  S.  E. 
801 ;  May  v.  Anderson,  14  Ind.  App. 
251,  42  N.  E.  946.  It  is  cleai,  how- 
ever, that  if  a  man  does  no  more 
than  file  for  record  an  instrument 
which  he  has  a  right  to  file,  he  com- 
mits no  wrong.  We  think  such  is 
the  case  here. 

2.  We  may  assume  that  plaintiff's 
claim  that  he  had  no  notice  of  de- 
fendant's mortgage  is  true,  and  that 
Jass's  story  that  he  had  told  plain- 
tiff of  it  is  false.  The  fact  is,  de- 
fendant bank  had  advanced  $1,600 
on  the  strength  of  this  mortgage. 
As  far  as  concerned  Herman  Jass, 
the  mortgage  was  complete.  He  had 
made  delivery  of  it,  received  th^ 
money  which  it  was  given  to  secure. 
He  could  not  have  recalled  it.  We 
find  no  evidence  that  his  wife's  sig- 
nature was  to  be  a  condition  to  its 
binding  force  upon  him.  It  was  a 
lien  upon  his  interest,  though  not  up- 
on his  wife's.  Coles  v.  Yorks,  31 
Minn.  213,  17  N.  W.  341 ;  Weitzner 
V.  Thingstad,  55  Minn.  244, 56  N.  W. 
817.  No  wrong  upon  him  would 
have  been  done  had  defendant  re- 
corded the  instrument  at  any  time 
after  he  had  executed  it 

Defendant;  of  course,  wanted  the 
signature  of  Mrs.  Jass  in  order  that 
her  interest  might  be  bound,  and  was 
trustfully  holding  it  for  that  pur- 
pose. While  so  doing  a  palpable 
fraud  was  perpetrated  upon  d^end- 
ant  by  someone.  Its  president  knew 
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(—  Uinn.  —, 

that  either  plaintiff  or  Jass  had  per- 
petrated the  fraud.  Each  claimed 
the  other  to  be  guilty.  It  had  a  bona 
fide  lien  supported  by  a  bona  fide 
consideration,  admittedly  unpaid, 
and  still  of  force  unless  defeated  by 
the  prior  record  of  plaintiff's  deed. 
It  stood  in  danger  of  losing  its  secu- 
rity, if  it  had  not  already  done  so.  If 
defendant  had  lost  the  lien  -of  its 
mortgasrei  then  the  question  wheth- 
er the  recording  of  it  was  a  wrong 
depended  on  the  question  whether 
the  act  was  done  in  good  faith.  Od- 
gers.  Libel  &  Slander,  pp.  80,  84.  87 ; 
Harriss  v.  Sneeden,  101  N.  C.  273,  7 
S.  £.  801.  We  find  no  evidence  of 


J77  'N.  W.  Si7.) 

bad  faith.  We  think  defendant  was 
within  its  rights  in 
acting  on  the  assur-  m'S^SSl* 
ance  of  Jass  that 
plaintiff  had  notice  of  its  mortgage. 
Good  faith  did  not  require  that  it  de- 
termine the  question  of  veracity  be- 
tween Jass  and  plaintiff  or  act  at  its 
peril.   We  think  defendant's  presi- 
dent acted  as  the  average  man  of 
sound  business  morals  would  or 
might  have  acted  under  the  same 
circumstances,  and  that  his  conduct 
did  not  render  defendant  liable. 
Order  affirmed. 

Petition  for  rehearing  denied. 


ANNOTATION. 


Recordiag  of  intlmiiient  parporting  to  aifect  tide  as  dander  of  title. 


The  few  cases  in  which  the  question 
has  been  considered  are  in  accord 
with  the  reported  case  (Kelly  v.  First 
State  Bank,  ante,  929),  wherein  it 
is  held  that  the  malicious  filing  for 
record  an  instrument  known  to  be  in- 
operative is  a  false  statement  consti- 
tuting slander  of  title,  but  that  if  a 
person  does  no  more  than  file  for  rec- 
ord an  instrument  which  he  has  a 
right  to  file,  he  commits  no  wrong. 
Collins  V.  Whitehead  (1888)  S4  Fed. 
121;  ColTman  v.  Henderson  (1913)  9 
Ala.  App.  553.  63  So.  808 ;  Atchafalaya 
Land  Co.  v.  Brownell-Drews  Lumber 
Co.  (1912)  130  La.  657,  58  So.  600, 
Ann.  Gas.  1913C,  1358;  New  Orleans 
Land  Co.  t.  Slattery  (1919)  146  La. 
266,  82  So.  216;  Chesebro  v.  Powers 
(1889)  78  Mich.  472,  44  N.  W.  290; 
Smith  V.  Autry  (1917)  —  Okla.  — ,  169 
Pac^  623. 

Compare  Ontario  Industrial  Ijoan  & 
Invest.  Co.  v.  Lindsey  (1883)  S  Ont. 
Bep.  66. 

In  Coffman  v.  Henderson  (1913)  9 
A]a«  App.  56S,  63  So.  803,  the  alleged 
slander  of  title  consisted  of  the  filing 
by  the  defendant  of  a  certain  notice  or 
declaration  of  lien,  which  he  claimed 
for  work  and  labor  on  a  building  on 
the  plaintiff's  property.  A  demurrer 
to  the  complaint  was  sustained  be- 
cause of  the  absence  in  the  complaint 
of  any  allegation  of  malice,  the  court 


saying:  "Even  though  false,  if  the 
defendant  had  probable  cause  for  be- 
lieving his  statement,  there  can  in  law 
be'  no  malice;  and,  though  the  fact 
that  there  was  a  want  of  probable 
cause  for  believing  the  statement  is 
evidence  of  malice,  it  is  not  conclu- 
sive of  its  existence,  nor  its  legal 
equivalent." 

.  In  Collins  v.  Whitehead  (1888)  34 
Fed.  121,  the  plaintiff  entered  into 
negotiations  with  the  defendants 
which  resulted  in  a  proposition  to  sell 
certain  land  to  the  defendants.  A 
deed  was  sent  to  a  bank,  to  be  deliv- 
ered to  the  defendants  on  payment  of 
the  purchase  price.  The  defendants, 
claiming  to  have  discovered  a  defect 
in  the  title,  did  not  take  the  property 
within  the  time  specified  by  the  agree* 
ment,  but  applied  to  the  plaintiff  for 
an  extension  of  time,  which  request 
was  refused.  Subsequently  the  de- 
fendants, wilfully  and  without  cause, 
filed  in  the  office  of  the  recorder  of 
deeds  a  paper  which  stated  that  they 
had  '^bargained  for  and  bought"  the 
property  of  the  plaintiff,  and  that  they 
claimed  the  right  to  enforce  the  con- 
tract. It  was  held  that  the  plaintiff 
was  entitled  to  recover  as  for  defama- 
tion of  title. 

The  plaintiff  in  Atchafalaya  Land 
Co.  v.  Brownell-Drews  Lumber  Co. 
(1912)  130  f^.  667,  58  So.  500,  Ann. 
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Cas.  19130.  1358,  claimed  that  the  de- 
fendant company  had  caused  a  certain 
title  to  property  to  be  recorded  in  the 
oiHce  of  the  parish  clerk,  thereby  slan- 
dering the  plaintiff's  title  and  causing 
damage  to  the  extent  of  9600.  On  ap- 
peal a  judgment  for  the  defendant  was 
set  aside  and  the  registry  of  the  title 
by  the  defendant  canceled,  but  as  the 
defendant  acted  without  malice  and  in 
good  faith,  no  damages  were  allowed. 

In  Smith  v.  Autry  (1917)  —  Okla. 
169  Fac.  623,  the  defendants  in 
error,  in  order  to  secure  a  loan  from 
the  plaintiff  in  error,  executed  a  mort- 
gage on  certain  lots  owned  by  them. 
It  was  later  discovered  that  the  plain- 
tiff in  error  had  filed  of  record  in  the 
office  of  the  register  of  deeds  a  war- 
ranty deed  purporting  to  have  been 
executed  by  the  defendants  and  pur- 
porting to  be  an  absolute  conveyance 
of  said  property.  This  was  held  to  be 
sufficient  to  warrant  a  recovery  for  the 
damages  sustained. 

In  New  Orleans  Land  Co.  v.  Slattery 
(1919)  145  La.  256,  82  So.  214,  the  de- 
fendant Slattery  was  a  stockholder  in 
a  certain  development  company  which 
made  an  attempt  to  merge  itself  with 
the  plaintiff  corporation.  The  defend- 
ant brought  suit  and  by  injunction 
prevented  the  merger.  The  develop- 
ment company  was  then  dissolved,  and 
liquidating  commissioners  were  ap- 
pointed who  sold  its  property  to  the 
plaintiff.  The  defendant  thereupon 
brought  suit  to  annul  the  dissolution 
and  the  sale.  Notices  of  the  pendency 
of  both  of  the  two  suits  mentioned 
were  recorded  in  the  mortgage  office 
in  the  parish.  The  second  suit  was 
dismissed,  and  Slattery  caused  the  no- 
tices of  pendency  to  be  canceled  from 
the  mortgage  records.  The  plaintiff 
brought  suit  for  slander  of  title,  con- 
tending that  its  property  had  depre- 
ciated by  reason  of  the  filing  of  the 
notices  of  pendency.  The  court  held, 
that  in  view  of  the  fact  that  the  de- 
fendant in  the  first  suit  acceded  to 
Slattery's  demand,  and  that  in  the 
second  suit  Slattery  acted  on  the  ad- 
vice of  highly  respected  attorneys, 
whose  opinion  of  the  justness  of  his 
demand  was  afterwards  shared  by  two 
judges  who  heard  and  considered  the 


cause,  it  could  not  be  said  that  he  act- 
ed without  probable  or  reasonable 
cause  in  starting  the  suits,  and  hence 
he  was  well  within  his  rights  in  filing 
the  notices  of  pendency. 

In  Chesebro  v.  Powers  (1889)  78 
Mich.  472,  44  N.  W.  290,  which  was  an 
action  for  the  slander  of  the  plaintiff's 
title  to  certain  property,  the  defam- 
atory .words  were  contained  in  a  re- 
cital in  a  deed  which  the  defendants 
had  caused  to  be  executed  and  record- 
ed.  The  action  was  grounded  on  the 
statements  contained  in  the  deed  and 
the  claims  made  from  time  to  time  that 
the  statements  were  true.  A  decree 
in  chancery  had  previously  removed 
the  cloud  from  the  plaintiff's  title,  and 
the  latter  claimed  damages  for  the 
time  and  expense  to  which  he  was  put 
in  preparing  his  case  and  obtaining 
the  chancery  decree.  A  judgment  in 
favor  of  the  defendants  was  reversed, 
the  court  saying:  "The  court  was  also 
in  error  in  rejecting  the  testimony  of- 
fered on  the  question  of  damages. 
The  taxable  costs  in  the  chancery  case 
may  have  fallen  far  short  of  compen- 
sating the  plaintiff  for  all  the  coats 
and  expenses  he  was  necessarily  put 
to  in  that  proceeding.  The  rules  as  to 
taxable  costs  limit  the  amount  to  be 
recovered  by  the  prevailing  party,  and 
may  in  many  instances  fall  far  short 
of  full  and  conqtlete  recompense  for 
an  injury  done  from  bad  motives. 
Whether  the  defendants  were  actuated 
^by  malice,  and  wrongfully  and  wil- 
fully asserted  the  claim  without  just 
cause  or  excuse,  is  a  question  of  fact 
for  the  jury.  But  the  court  excluded 
the  plaintiff's  testimony  upon  this 
question.  If,  upon  the  proofs,  the  jury 
found  that  the  defendants  acted 
maliciously,  and  under  a  claim  which 
they  knew  to  be  false,  for  the  purpose 
of  vexing  and  harassing  the  plaintiff, 
and  thereby  compel  him  to  a  settle- 
ment of  a  claim  which  they  knew  to 
be  wrongful,  then  the  plaintiff  would 
not  be  limiteid  to  his  taxable  costs,  and 
any  other  reasonable  outlay  by  him  in 
removing  the  cloud  from  his  title 
would  be  damages  for  which  he  could 
recover." 

In  Ontario  Industrial  Loan  A  Invest 
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Co,     Lindsey  (1883)  8  Ont  Rep,  66,  did  not  permit  the  recording  of  such 

it   appeared   that   the    defendants,  a  document,  and  the  court  held  that 

Shaw  and  Gaston,  prepared  a  claim  to  an  action  would  lie  to  remove  the  cloud 

certain  lands  and  filed  the  same  with  from  the  title,  but  as  there  was  an 

the  defendant  Lindsey,  registrar  of  absence  of  malice,  only  nominal  dam- 

the  city  of  Toronto.  The  registry  laws  ages  could  be  recovered.    B.  Q.  R. 


L.  B.  FARLEY 

V. 

CRYSTAL  COAL  &  COKE  COMPANY  et  al.,  Plffs.  in  Era. 

Weat  Virgtnta  SHpreme  Court  of  Appeala  —  February  t7,  S920, 

(—  W.  Va.  — ,  102  S.  E.  266.) 

J«iiit  deUore  —  tort-feasors  acting  independently. 

1.  Two  or  more  tort-feasors  acting  independently,  without  concert, 
collusion,  or  pursuit  of  a  common  design,  in  the  perpetration  of  like 
wrongful  acts  at  the  same  time,  working -like  injury  to  the  same  sub- 
ject, are  not  jointiy  liable  for  injury  subsequently  resulting  to  any  person 
from  combination  of  the  consequences  of  such  wrongful  acts  by  the  oper- 
ation of  natural  causes. 

iSee  note  on  this  question  beginning  on  page  939.] 

tion,  to  show  any  ground  of  joint  lia- 
bility, is  good  cause  of  demurrer 
thereto  for  misjoinder  of  parties. 

[See  21  R.  C.  L.  525.] 

Appeal  —  insufficiency  of  declaration 
—  reversal. 

6.  If  on  such  a  declaration  there  has 
been  a  verdict  and  judgment  lor  the 
plaintiff,  the  appellate  court,  on  writ 
of  error,  will  reverse  the  judgment,  set 
aside  the  verdict,  and  remand  the  case, 
with  leave  to  the  plaintiff  to  amend  his 
declaration  so  as  to  show  a  joint  right 
of  action,  if  he  desires  to  do  so,  or  to 
prosecute  hie  action  against  one  of  the 
defendants  and  dismiss  it  as  to  the 
others. 

[See  2  R.  C.  L.  286.] 

Trial  —  motion  to  set  aside  verdict 

7.  If,  in  an  action  against  two  or 
more  tort-feasors,  the  proof  shows 
they  acted  separately  and  independent- 
ly, in  the  perpetration  of  the  wrong- 
ful acts  alleged  and  proved  against 
them,  and  the  injury  the  plaintiff  has 
suffered  from  such  acts  is  a  merely 
consequential  result  of  the  coincident 
and  contemporaneous  torts,  and  not  a 
direct  and  immediate  one,  a  motion  to 
set  aside  a  verdict  for  the  plaintiff 
therein,  as  being  contrary  to  the  law 
and  the  evidence,  should  be  sustained. 


—  Joint  liability. 
2.  In  the  case  of  wholly  Independent 

action  of  tort-feasors,  tiiere  is  no  Joint 
liability,  nor  liability  of  one  of  them 
for  entire  damages,  except  in  those  in- 
stances In  which  the  injury  results 
immediately  or  directly  fr<nn  the  co- 
incident and  contemporaneous  wrong- 
ful acts. 

.    [See  26  R.  C.  L.  763.] 

—  pollution  of  stream. 
S.  Two  or  more  persons  who,  acting 

separately  and  independently,  have 
wrongfully  cast  in  a  stream  coal,  cin- 
der, and  other  materials  and  polluted 
and  defiled  it,  in  consequence  of  which 
the  prot>erty  of  a  riparian  owner  has 
been  injured  and  damaged,  are  not 
jointly  liable  for  the  damages  so 
wrought,  nor  is  any  one  of  them  liable 
for  such  damages  in  their  entirety. 

[See  26  R.  C.  L.  764.] 
Decision  ovoroled. 

4.  In  so  far  as  the  decision  in  Day 
V.  Louisville  Goal  &  Coke  Co.  60  W.  Va. 
27,  conflicts  with  the  propositions 
above  stated,  it  is  disapproved  and 
overruled. 

Pleading  —  failure  to  show  Joint  lia- 
UUty. 

5.  Failure  of  a  declaration  against 
several  tort-feasors,  joined  in  one  ac- 

Headnotes  by  Poff^nbabger,  J. 
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Ebbob  to  the  Circuit  Ck>urt  for  Mercer  County  to  review  a  judgment 

in  favor  of  plaintiff  in  an  action  brought  to  recover  damages  alleged  to 
have  been  caused  by  the  wrongful  pollution  of  the  waters  of  a  river  re- 
sulting in  injury  to  his  lands.   Reversed.  > 
The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  John  R.  Pendleton   and    ton.  Neg.  §  144;  Shearm.  &  Redf.  Ne?. 


Reynolds  &  Reynoldfl*  for  plaintiffs  in 

error: 

There  was  a  misjoinder  of  defend- 
ants,  who  are  separate  corporations, 
operating  independently  of  each  other 
and  engaged  in  lawful  occupation. 

Pulaski  Anthracite  Coal  Co.  v.  Gib- 
boney  Sand  Bar  Co.  110  Va.  444,  24 
L.R.A.(N.S.)  1185,  66  S.  E.  73;  Mans- 
field V.  Bristor,  76  Ohio  St  270,  10 
L.R.A.CN.S.)  806,  118  Am.  St.  Rep. 
852.  81  N.  E.  631,  10  Ann.  Cas.  767; 
Miller  V.  Highland  Ditch  Co.  87  Cal. 
430,  22  Am.  St.  Rep.  254,  25  Fac.  550; 
Chicago  &  N.  W.  R.  Co.  v.  Hoag,  90  111. 
339;  Babbitt  v.  Safety  Fund  Nat. 
Bank,  169  Mass.  361,  47  N.  E.  IOIS; 
Sloggy  V.  Dilworth.  38  Minn.  179,  8 
Am.  St.  Rep.  656,  36  N.  W.  451 ;  Mar- 
tinowsky  v.  Hannibal,  35  Mo.  App.  70; 
Watson  V.  Colusa-Parrot  Min.  &  Smelt- 
ing Co.  31  Mont.  513,  79  Pac,  14;  Chip- 
man  V.  Palmer,  77  N.  Y,  62,  33  Am. 
Rep.  566;  Tennessee  Coal.  I.  &  R.  Co. 
V.  Hamilton,  100  Ala.  252.  46  Am.  St 
Rep.  48.  14  So.  167;  Loughran  v.  Des 
Moiaes,*72  Iowa,  382,  34  N.  W.  172; 
Blaisdell  v.  Stephens,  14  Nev.  17,  33 
Am.  Rep.  523,  7  Mor.  Min.  Rep.  699; 
Upson'Coal  &  Min.  Co,  v.  Williams.  75 
Ohio  St  644,  80  N.  E.  1134;  Seely  v. 
Alden,  61  Fa.  306,  100  Am.  Dee.  642. 

The  river  has  become  a  common 
sewer  by  prescription. 

Cleveland  v.  Standard  Bag  &  Paper 
Co.  72  Ohio  St  324.  106  Am.  St  Rep; 
613,  74  N.  E.  206,  3  Ann.  Cas.  21; 
Wooldridge  v.  Cough  1  in,  46  W.  Va. 
346,  83  S.  E.  233;  Eells  v.  Chesapeake 
&  0.  R.  Co.  49  W.  Va.  65,  87  Am.  St 
Rep.  787,  38  S.  E.  479;  Boyd  v.  Wool- 
wine,  40  W.  Va.  282,  21  S.  E.  1020; 
Rogerson  v.  Shepherd,  33  W.  Va.  307, 
10  S.  E.  632;  Lucas  v.  SmithAeld,  C.  & 
H.  T.  Tump.  Co.  86  W.  Va.  427,  16  S. 
E.  182. 

Messrs.  John  M.  McGrath  and  Hugh 
G.  Woods,  for  defendant  in  error: 

Where  the  negligence  of  two  or  more 
persons,  acting  independently,  con- 
currently results  in  the  injury  to  a 
third,  the  latter  may  maintain  his  ac- 
tion for  the  entire  loss  against  any  one 
or  all  of  the  negligent  parties. 

21  Am.  &  Eng.  Enc.  Law,  2d  ed.  496; 
15  Am  &  Eng.  Enc.  Law,  557;  Whar- 


4th  ed.  §  122;  Cooley,  Torts,  p.  79; 
Grand  Trunk  R.  Co.  v.  Cummings,  106 
U.  S.  700,  27  L.  ed.  266,  1  Sup.  Ct  Rep. 
493;  Slater  v.  Meraereau,  64  N.  Y.  138; 
Boyd  V.  Watt  27  Ohio  St  259;  Johnson 
V.  Chapman,  43  W.  Va.  639,  28  S.  E. 
744;  Day  v.  Louisville  Coal  &  Coke  Co. 
60  W.  Va.  27.  10  L.R.A.(N.S.)  167,  53 
S.  E.  776. 

The  sewage  of  the  city  of  Bluefield 
and  the  sewage  from  other  cities  and 
towns  may  have  been  cast  upon  Blue- 
stone  river  for  many  years  prior  to  the 
institution  of  this  suit  without  any 
objection  on  the  part  of  the  plaintiff, 
but  that  fact  does  not  constitute  said 
river  a  common  sewer  by  prescription 
at  the  point  where  said  river  passes 
through  his  lands. 

Bells  V.  Chesapeake  &  O.  R.  Co.  49 
W.  Va.  65,  87  Am,  St.  Rep.  787,  38  S. 
E.  479;  Day  v.  Louisville  Coal  &  Coke 
Co.  60  W.  Va.  27,  10  LJLA.(N.S.)  167, 
53  S.  E.  776. 

Private  property  cannot  be  taken  or 
damaged,  even  for  public  purposes, 
without  just  compensation. 

Citizens'  Sav.  &  L.  Asso.  v.  Topeka, 
20  WaU.  665,  22  L.  ed.  461. 

Poffenbarger,  J.,  delivered  the 

opinion  of  the  court: 

The  judgment  complained  of, 
amounting  to  $1,650,  stands  upon  a 
declaration  in  an  action  against  six 
different  coal  mining  corporations, 
whose  mines  and  works  are  located 
at  different  places  on  tributaries  of 
the  Bluestone  river,  charging  them 
with  having  polluted  and  defiled  said 
river,  by  casting  into  it  directly  and 
indirectly  cinder,  coal,  slag,  and  Oth- 
er materials  from  their  mines  and 
coke  ovens,  and  fetid  and  putrid 
matter  from  their  tenant  houses  and 
privies,  and  so  altered  its  condition 
by  means  of  such  deposits  as  to 
cause  more  frequent  and  disastrous 
overflows  of  the  bottom  lands  along 
its  course,  the  filling  up  of  its  bed, 
narrowing  of  its  channel,  and  depos- 
its on  its  shores,  and  with  having 
injured  and  damasred  the  plaintiff's 
farm  by  such  means.  A  demurrer 
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to  the  declaration  was  overruled  and 
is  relied  upon  in  the  assignments  of 
error.    If  it  was  well  taken  and 
should  result  in  a  reversal^  it  will  be 
;  unnecessary  to  consider  all  of  the 
:  other  numerous  assignments  of  er- 
'  ror. 

The  coal  works  of  three  of  the  de- 
fendants are  located  on  Crane  creek, 
those  of  one  of  them  oh  Flipping 
'  creek,  and  those  of  th^  other  two  on 
I  Widemouth  creek.    All   of  these 
•■  streams  flow  into  the  BJuestone  riv- 
i  er  at  distances  above  the  location  of 
!  the  plaintiff's  farm  not  stated  in  the 
i  declaration.    The  deposits  of  the 
river,  according  to  the  allegations  in 
!  the  declaration,  have  filled  up  prac- 
I  tically  all  of  the  holes  in  the  stream^ 
narrowed  its  channel,  cast  great 
quantities  of  cinder,  coal,  and  sand 
over  portions  of  its  bottom  lands, 
made   heavy    deposits   along  its 
L  shores,   destroyed   the  plaintiff's 
[  fords  of  the  river,  by  means  of 
'  which  he  went  from  one  part  of  his 
<  farm  to  another,  caused  mucky  de- 
posits along  the   shores   of  the 
stream,  preventing  cattle  from  go- 
ing to  it  with  safety  for  water, 
and  on  the  edges  of  the  bottom 
I  lands  of  plaintiff's  farm  increased 
i  the  frequency  and  volume  of  over- 
I  flows  of  the  bottom  lands,  turned 
'  the  waters   black   and    bo  pol- 
j  luted  them  that  they  are  unfit  for 
I  use,  and  otherwise  injured  and  dam- 
j  aged  the  plaintiff's  farm.   There  is 
!  no  allegation  that  the  defendants 
I  acted  in  concert,  conusion,  or  pur- 
I  fiait  of  a  common  design  in  the  per- 
formance of  the  acts  which  are  al- 
leged to  have  injured  and  defiled  the 
stream  and  damaged  the  plaintiff's 
land.  It  simply  alleges  that  they  did 
the  specified  wrongful  acts,  and  that 
\  the  injury  and  damage  to  the  plain* 
j  tiffs  land  resulted  therefrom. 
I     For  legal  justification  of  joinder 
j  of  these  defendants  in  one  action  and 
I  right  to  recover  upon  a  declaration 
I  so  framed,  the  plaintiff  relies  upon 
the  decision  of  this  court  rendered 
in  Day  v.  Louisville  Coal  &  Coke  Go. 
reported  in  60  W.  Va.  at  page  27,  10 
L.R.A.(N.S.)  167, 53  S.  E.  776.  That 
action  was  prosecuted  against  a 


u  COAL  &  COKE  CO.  935 

lot  8.  E.  265.) 

single  coal  mining  corporation,  one 
of  the  defendants  in  this  action,  by 
the  owner  of  another  farm  situated 
on  the  same  stream,  for  injury  and 
damage  thereto  by  reason  of  acts  of 
the  same  kind  as  those  alleged  in 
this  declaration.  But  joint  and  sev- 
eral liability  of  all  persons  and  cor- 
porations guilty  of  the  wrongful  acts 
charged  in  the  declaration  was  as- 
serted and  adjudicated  in  that  action 
in  the  determination  of  the  extent 
of  the  liability  of  the  defendant 
therein.  It  was  held  to  be  liable  for 
the  entire  damages  to  his  farm, 
wrought  by  the  consequences  of  the 
acts  of  the  defendant  and  all  other 
persons  and  corporations  whose 
wrongful  acts  of  like  kind  had  com- 
bined with  those  of  the  defendant 
in  the  infliction  thereof.  The  sub- 
stance of  the  court's  conclusion  re- 
specting that  phase  of  the  case  is 
embodied  in  point  2  of  the  syllabus, 
reading  as  follows:  "When  the  neg- 
ligent acts  of  two  or  more  persons, 
though  acting  independently  of  each 
other,  concurrently  result  in  injury 
to  the  property  of  another,  they  are 
liable  either  jointly  or  separately." 

In  this  case  the  soundness  of  that 
decision  is  questioned  by  the  demur- 
rer to  the  declaration,  and  also  by 
the  motion  to  set  aside  the  verdict. 
The  lack  of  concert,  collusion,  com- 
mon design,  or  any  other  element  of 
connection  among  the  defendants  is 
clearly  revealed  by  the  evidenced 
They  are  wholly  independent  con- 
cerns operating  at  different  points 
on  the  tributaries  of  the  river. 

A  careful  examination  of  the  opin- 
ion delivered  in  the  case  above  re- 
ferred to  (Day  v.  Louisville  Coal  & 
Coke  Co.)  readily  discloses  failure 
on  the  part  of  the  court  to  observe 
and  apply  a  well-defined  and  firmly 
grounded  exception  to  the  general 
rule  of  liability  of  joint  tort-feasors 
given  in  the  opinion,  or,  stated  mOre 
accurately,  a  limitation  of  the  rule 
of  joint  liability  and  liability  for  en- 
tire damages.  This  exception  or 
limitation  is  that  there  is  no  joint 
liability  nor  liability  for  entire  dam- 
ages when  the  tort-feasors  act  inde- 
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pendently,  without  concert,  collu- 
sion, or  common  de- 
iSiSi^^^^r-    sign,  and  the  injury 
to  the  plaintiff  is 
consequential  only, 
or  remotely  resulting,  as  contradis- 
tinguished from  direct  and  imme- 
diate.   The  rule  as  quoted  in  tlie 
opinion  from  Shearman  &  Redlleld 
on  Negligence  puts  in  this  element 
of  directness,  saying:  'Tersonswho 
co-operate  in  an  act  directly  causing 
injury  are  jointiy  liable  for  its  con- 
sequences." 

Nor  does  Cooley  on  Torts,  3d  edr 
vol.  1,  p.  119,  in  the  quotation  from 
it.  omit  this  element  It  says :  **If 
the  damage  has  resulted  directly 
from  concurrent  wrongful  acts  or 
neglects  of  two  persons,  each  of 
these  acts  may  be  counted  on  as  the 
wrongful  cause,  and  the  parties  held 
responsible,  either  jointly  or  sever- 
ally, for  the  injury." 

The  same  quotation  from  Shear- 
man &  RedHeld  is  found  in  Boyd  v. 
Watt.  27  Ohio  St.  259,  and  the  opin- 
ion filed  in  that  case  puts  in  the  ele- 
ment of  directness,  saying:  "Where 
separate  and  independent  acts  of 
negligence  of  two  parties  are  the 
direct  causes  of  a  single  injury  to  a 
third  person,  and  it  is  impossible  to 
determine  in  what  proportion  each 
contributed  to  the  injury,  either  is 
responsible  for  .the  whole  injury." 
[Slater  v.  Mersereau,  64  N.  Y.  138]. 

The  decisions  cited  and  relied  up- 
on in  the  opinion  in  Day  v.  Louisville 
Coal  &  Coke  Co.  all  involved  cases  of 
direct  injury  by  the  wrongful  acts 
complained  of.  In  Boyd  v.  Watt,  the 
action  was  founded  upon  a  statute 
giving  right  of  action  against  any 
person  who  had  caused  intoxication 
of  another  person,  to  the  injury  and 
damage  of  the  plaintiff.  The  de- 
fendant undertook  to  limit  his  liabil- 
ity on  the  ground  of  contribution  to 
the  result  by  other  persons,  without 
his  knowledge  or  consent.  In  its  dis- 
position of  the  case  the  court  said: 
"If  the  defendant  was  using  the 
means  calculated  to  produce  the  in- 
jury, the  law  presumes  he  intended 
to  produce  it.  If  others,  with  or 
without  concert,  were  concurrently 


co-operating  with  him,  using  like 
means,  they  were  acting  with  the 
same  common  design,  and  if  the  in- 
jury resulted,  each  is  liable,  though 
each  was  acting  without  the  knowl- 
edge of  what  the  other  was  doing." 

It  is  to  be  observed  that  the  un- 
lawful act  was  done  directly  and  im- 
mediately to  the  subject  of  the  in- 
jury, the  person  to  whom  the  liquor 
was  unlawfully  sold.  The  intoxica- 
tion constituting  the  groundwork  of 
the  action  was  the  immediate  and 
direct  consequence  of  the  result  of 
the  unlawful  act.  In  the  opinion  of 
the  court  it  was  not  a  case  of  direct 
injury  to  one  subject  resulting  in 
consequential  injury  to  another.  In 
Johnson  v.  Chapman,  43  W.  Va.  639. 
28  S.  E.  744,  the  injury  was  the  di- 
rect and  imm^iate  result  of  the 
wrongful  act.  Two  contiguous  build- 
ings had  fallen  upon  a  third  because 
of  the  coexistent  and  concurring 
negligence  of  the  separate  owners 
to  keep  their  separate  walls  in  re- 
pair. They  (iaused  or  permitted 
their  buildings  to  fall  upon  that  of 
the  plaintiff  and  inflict  immediate 
and  direct  injury  upon  it.  In  Grand 
Trunk  R.  Co.  v.  Cummings,  106  U. 
S.  700. 27  L.  ed.  266, 1  Sup.  Ct.  Rep. 
493.  the  injury  was  inflicted  by  a  col- 
lision of  railway  trains,  wherefore  it 
was  necessarily  immediate  and  di- 
rect. 

Viewed  froni  a  merely  practical 

standpoint,  this  distinction  may  not 
be  important.  Whether  inflicted  di- 
rectly or  immediately  by  the  joint, 
coincident,  or  cotemporaneous  ac- 
tion of  the  wrongdoers,  or  effected 
by  combination  of  the  consequences 
arising  from  the  wrongful  acts,  the 
injury  is  equally  serious,  and  the  dif- 
ficulty of  apportioning  the  responsi- 
bility among  the  wrongdoers  equal- 
ly great.  Nevertheless  the  courts 
and  text-writers,  looking  at  it  from 
a  legal  point  of  view,  all  reganl  it  as 
important.  It  is  marked  in  the  edi- 
tion of  Shearman  &  Redfield  on  Neg- 
ligence published  in  1898.  In  §  123 
of  that  edition  it  said  that  persons 
who  act  separately,  each  causing  a 
separate  injury,  cannot  be  made 
jointly  liable,  even  though  the  in- 
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juries  thus  committed  are  all  inflict- 
ed at  one  time  and 
'''  are  precisely  similar 
in  character,  and  in  the  note  append- 
ed to  that  section  cases  of  several 
different  classes,  sustaining  the 
proposition  and  decided  by  the 
courts  of  various  states,  are  cited. 
Amonff  them  are  cases  of  the  class 
of  this  one,  injury  by  pollution  and 
defUement  of  streams.  In  each  of 
them  the  subject  of  the  injury  was 
different  from  that  upon  which  the 
wrongful  acts  were  directly  inflicted. 
Another  class  involves  cases  of  in- 
fliction of  injury  by  animals  of  dif- 
ferent owners,  though  occurring  at 
the  same  time  and  as  part  of  a  single 
transaction.  The  cases  cited  for  this 
proposition  in  that  work  and  others 
are  to  be  found  in  the  note  to  Day 
V.  Louisville  Goal  &  Coke  Co.  in  10 
L.R.A.(N.&.)  167.  169,  among  them 
being  Fartenhimer  v.  Van  Order,  20 
Barb.  479;  Westgate  v.  Carr,  43  111. 
450;  Cogswell  v.  Murphy,  46  Iowa, 
44.  Another  class  of  cases  asserting 
the  same  doctrine  and  put  under  the 
same  exception  to  the  rule  are  those 
involving  actions  for  injuries  inflict- 
ed by  dogs  owned  by  different  per- 
sons, at  the  same  time  and  as  a 
single  transaction.  Van  Steenburgh 
v.  Tobias,  17  Wend.  562, 31  Am.  Dec. 
310;  Russell  v.  Tomlinson,  2  Conn. 
206;  Adams  v.  Hall,  2  Vt.  9, 19  Am. 
Dec  690;  Auchmuty  t.  Ham,  1 
Denio,  496;  Haddington  v.  Shearer, 
20  Pick.  477 ;  Dyer  v.  Hutchins,  87 
Tenn.  198, 10  S.  W.  194;  State,  Nier- 
enberg.  Prosecutor,  v.  Wood,  59  N. 
J.  L.  112,  85  Atl.  654.  It  is  to  be 
observed  that  in  all  these  cases  the 
negligent  act  was  not  directed  to  the 
subject  of  the  injury.  It  was  the 
wrongful  act  of  permitting  the  stock 
to  go  at  large  or  of  maintenance  of 
the  sheep-killing  dog.  In  point  of 
law  there  was  no  immediate  or  direct 
connectiott  between  the  wrongful  act 
and  the  injury;  the  latter  being 
merely  a  remote  consequence  of  the 
wrongful  act.  In  the  actual  inflic- 
tion of  the  injury  there  was  no  joint 
action  of  the  parties.  There  was 
nothing  more  than  a  combination. 


lot  8.  M.  US.) 

effected  by  natural  causes,  of  the 
consequences  or  results  of  the 
wrongful  acts,  in  which  the  parties 
did  not  act.  This,  of  course,  does 
not  absolve  them  from  liability,  but 
it  does  away  with  the  ground  or  ba- 
sis of  joint  liability  and  liability  for 
entire  damages.  Each  is  liable  only 
for  the  consequences  of  his  own 
wrong  and  must  be  sued  alone  for 
the  damages. 

Tile  distinction  between  actions  at 
law  for  recovery  of  damages  and 
suits  in  equity  for  injunctive  relief 
in  such  cases  is  well  defined.  Draper 
V.  Brown,  115  Wis.  361,  91  N.  W. 
IQOl ;  Lockwood  Co.  v.  Lawrence,  77 
Me.  297,  62  Am.  Rep.  763;  People 
V.  Gold  Run  Ditch  &  Min.  Co.  66  Cal. 
138,  56  Am.  Rep.  80,  4  Pac.  1152; 
West  Arlington  Improv.  Co.  v.  Mt. 
Hope  Retreat,  97  Md.  191.  54  Atl. 
982;  Strobel  v.  Kerr  Salt  Co.  164  N. 
Y.  303,  51  L.R.A.  687,  79  Am.  St. 
Rep.  643.  68  N.  E.  142, 21  Mor.  Min. 
Rep.  38;  Evans  v.  Wilmington  &  W. 
R.  Co.  96  N.  C.  46, 1  S.  E.  529.  Prec- 
edwta  in  cases  of  the  latter  class  are 
inapplicable  and  need  not  be  consid- 
&ced.  A  damming  of  the  waters  of 
a  stream  so  as  to  cast  them  back  up- 
on the  lands  of  an  upper  riparian 
owner  by  two  or  more  persons  may 
be  a  case  of  direct  injury.  Wright 
V.  Cooper,  1  Tyler  (Vt.)  425.  If  the 
waters  are  depleted  or  absorbed  by 
an  upper  owner  to  the  detriment  of 
a  lower,  the  injury  may  be  direct.  In 
the  one  case  the  immediate  effect  is 
to  cover  the  injured  owner's  land 
with  water,  and  in  the  other  to  take 
away  what  belongs  to  the  lower  own- 
er. 

An  overwhelming  weight  of  au- 
thority now  stands  against  the  deci- 
sion in  Day  v.  Louisville  Coal  &  Coke 
Co.  in  so  far  aa  it  authorizes  a  join- 
der of  defendants  upon  the  facts 
stated  in  the  declaration  in  this  case, 
and  imposes  liability  of  one  of  the 
parties  for  entire  resultant  damages, 
whatever  it  may  have  been  at  the 
date  of  rendition  thereof.  Pulaski 
Anthracite  Coal  Co.  v.  Gibboney 
Sand  Bar  Co.  110  Va.  444.  24  L.R.A. 
(N.S.)  1185,  66  S.  E.  73;  Swain  v. 
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Tennessee  Copper  Co.  Ill  Tenn. 
430, 78  &  W.  93 ;  Miller  v.  Highland 
Ditch  Co.  87  Cal.  430,  22  Am.  St. 
Rep.  254,  25  Pac  550 ;  West  Muncie 
Strawboard  Co.  v.  Slack,  164  Ind. 
21,  72  N.  E.  879;  Bowman  v.  Hum- 
phrey, 124  Iowa,  744,  100  N.  W. 
854;  Loughran  v.  Des  Moines,  72 
Iowa,  382,  34  N.  W.  172 ;  Blaisdell  v. 
Stephens,  14  Nev.  17,  33  Am.  Rep. 
523,  7  Mor.  Min.  Rep.  599;  Chip- 
man  V.  Palmer,  77  N.  Y.  51,  33  Am. 
Rep.  566;  Mansfield  v.  Bristor,  76 
Ohio  St  270,  10  L.R.A.(N.S.) 
806,  118  Am.  St  Rep.  852,  81 
N.  E.  631,  10  Ann.  Cas.  767; 
Little  Schuylkill  Nav.  R.  &  Coal  Co. 
V.  Richards,  67  Pa.  142, 98  Am.  Dec. 
209;  Seely  v.  Alden.  61  Fa.  302,  100 
Am,  Dec.  642 ;  Norton  v.  Colusa  Par- 
rot Min.  &  Smelting  Co.  (C.  C.)  167 
Fed.  202.  It  is  equally  clear  that  a 
well-defined  legal  principle,  or  ex- 
ception to  a  general  principle  or  rule, 
which  this  court  overlooked  or  mis- 
apprehended in  the  decision  of  that 
case,  stands  against  it.  In  this  state 
the  development  of  natural  resources 
and  location  of  mills  and  factories 
along  its  nnmerous  streams  has  only 
fairly  commenced;  wherefore  it  is 
highly  important  that  the  rights  of 
riparian  owners  and  persons  con- 
ducting divers  kinds  of  business 
along  the  watercourses,  and  their 
remedies  for  wrongful  acts  respect- 
ing them  and  the  adjacent  lands,  be 
correctly  defined.  Being  clearly  of 
the  opinion  that  the  decision  in  the 
Day  Case  is  unsoimd  in  principle  and 
contrary  to  the  great  weight  of  ju- 
dicial opinion,  we  disapprove  and 
overrule  it,  in  so  far 
as  it  imposes  liabil- 
ity for  entire  dam- 
ages upon  one  of  several  wrongdoers 
and  authorizes  a 
joinder  of  defend- 
ants, in  an  action 
for  damages,  under  the  circumstan- 
ces here  shown. 

Reversal  of  the  judgment  and  an- 
nulment of  the  verdict  necessarily 
result  from  the  conclusion  just  stat- 
ed and  the  character  of  the  evidence 
hereinbefore  indicated. 


Deetalaa 


A  demurrer  always  lies  for  aDj 
substantial  defect  disclosed  on  thi 
face  of  the  declaration,  and  this  ii 
true  as  to  parties.  "If  too  many  per 
sons  be  made  defendants,  and  th 
objection  appear  on  the  pleadings^ 
either  of  tlie  defendants  may  de 
mur."  1  Chitty,  PI.  44. 

This  quotation  applies  only  to  deo 
larations  in  actions  ex  contractu 
The  role  at  common  law  in  cases  e: 
delicto  may  not  have  been  quite 
liberal.  Whether  it  was  or  not,  aci 
cording  to  Chitty,  depends  upon  th 
interpretation  of  his  language.  A 
page  85  he  says :  "If  several  person 
be  made  defendants  nemai^u- 
jointly,  where  the  f«umr« 
tort  could  not  in 
point  of  law  be  joint,  they  may  da 
mur." 

There  are  some  instances  in  whic 
two  or  more  persons  can  never  b 
jointly  liable  for  a  tort,  on  accouo 
of  its  nature.  This  may  be  the  clas 
of  cases  to  which  the  text  just  ^ao 
ed  aiq>lie8,  and  it  has  been  judk^ 
applied  to  that  class  of  cases.  Or 
V.  Bank  of  United  States,  1  Ohio,  8< 
13  Am.  Dec.  688;  Russell  v.  Temlii 
son,  2  Conn.  206 ;  McKeown  v.  Joht 
son,  12  &  C.  L.  (1  UcCord)  678, 1 
Am.  Dec.  698;  but  a  more  Vkm 
interpretation  is  put  upon  it  i 
Franklin  F.  Ins.  Co.  v.  Jenkins, 
Wend.  130,  in  which  the  defendant 
might  have  been  made  jointly  liabi 
upon  proper  allegations.  These  decl 
8k>ns  are  not  inconsistent;  the  fors 
er  class  of  cases  being  dearly  withi 
the  text  and  the  latter  possiUy 
It  is  to  be  observed  that  the  tex 
makes  no  necessary  reference  to  th 
inherent  character  of  the  to 
"Where  the  tort  could  not  m  poii 
of  law  be  joint"  may  mean  where  th 
tort  as  alleged  in  the  declaratio 
could  not  in  point  of  law  be  join 
This  is  the  more  reasonable  int^pre 
tation,  because  it  reconciles  th 
terms  with  a  basic  and  f  undamenti 
rule  of  pleading,  namely,  that  th 
declaration  must  state  a  case  wit 
reasonable  certainty.  Here  an  alk 
gation  of  joint  or  concerted  actio: 
by  the  defendants  is  an  essential  ele 
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ment  of  the  right  of  recovery  as 
claimed  by  the  declaration.  Being 
required  in  the  proof,  such  action 
should  be  charged  in  the  declaration. 
The  argument  of  convenience  also 
supports  this  conclusion.  It  is  high- 
ly burdensome  to  impose  upon  a  citi- 
zffi  defense  against  a  charge  not 
stated  in  the  declaration,  because  it 
cannot  be  made  good  by  proof.  Our 
conclusion  is  that  the  declaration  is 
defective,  and  that  the  d^ect  is  cog- 
nizable on  demurrer. 

But^  inasmuch  as  the  defendants 
may  be  severally  liable  in  all  such 
cases,  the  plaintiflF  should  have  his 
election  to  proceed  against  one  of 
than  in  this  action  and  dismiss  it 
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as  to  the  others,  if  he  cannot  truth- 
fully charge  joint  ^ 
action  in  the  per-  lu^nfflciener  •! 
petration    of    the  ^.TiJilli!*"" 
wrongs  complained 
of.  There  is  no  good  reason  for  re- 
quiring him  to  dismiss  as  to  all  of 
them  and  bring  an  entirely  new  ac- 
tion. It  was  said  in  Orr  v.  Bank  of 
United  States,  cited,  that  entry  of  a 
nolle  prosequi  as  to  the  bank  would 
have  saved  ike  declaration  on  de- 
murrer. 

Upon  these  principles  and  conclu- 
sions, the  judfonent 
will  be  reversed,  the  *•  ■•lae 
verdict  set  aside,  the  ^^*«»' 
demurrer  sustained,  and  the  case  re- 
manded. 
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L  Introdnctoi^! 

a.  In  genera],  93ft. 

b.  Border  line  caaei,  940. 
U.  Goieral  role,  942« 

m.  Cues  favoring  joint  liability,  944. 
IV.  niuatimtioiM: 

a.  Trespan  for  wrongful  attadi- 

ment  or  arrest,  944. 

b.  Tremtaaaing  animals: 

1.  Generally,  945. 

1.  fHfrodiwforv. 
a.  In  penerol. 

W«  are  without  any  satisfactory 
general  rule  as  to  when  various  per- 
som  acting  independently  may  be 
joined  in  an  action  for  damages  for  a 
tort  Probably  most  authorities  agree 
that  if  but  a  single  injury  is  the  result 
«f  the  independent  action  of  various 
tort-feasors,  all  may  be  joined  in  an 
action  for  damages  therefor.  It  has 
been  wisely  suggested  as  the  basis  of 
this  rule  that  the  acts  or  omissions 
of  the  several  tort-feasors  are  vital 
causes  of  the  injury,  which  cannot  be 
^iportioned.  This  rule,  however,  is 
not  entirely  satisfactory,  as  it  is  not 
always  possible  to  say  whether  the 
injury  is  single  or  separable. 

Our  difficulties  would  seem  to  be  in- 
creased, and  not  diminished,  by  the 
doctrine  discussed  in  the  reported  case 
(Parley  v.  Cbystal  Coal  &  Coke  Co. 
ante.  933)  that  the  test  of  joint  liabil- 


of  faideiMBilcBt  tortleason,  each  of  which  aloae  caoaet  or  lendt  to 
pgodf  MDie  dMnagK,  be  conlmwd  to  create  a  joint  Babililjr? 

nr.  b— eontinaod. ' 

2.  Dogs,  M6. 
ft  Waters; 

1.  Generally,  947. 

2.  Caaes   favoring  Joint  lia- 
bility, 950. 

d.  Emission  of  gates,  962. 
V.  Suits  in  equl^,  962. 
VI.  Miacellaneons,  964. 

ity  Is  whether  the  injury  is  direct  and 
immediate  as  distinguished  from  mere- 
ly consequential;  for  who  shall  say 
what  is  direct  and  what  consequential. 

It  may  be  that  the  possibility  of  con- 
tribution in  negligence  is  the  reason 
for  the  doctrine  which  is  asserted  in 
some  of  the  cases,  that  independent 
tort-feasors  are  not  jointly  liable  in 
cases  of  a  wilful  tort,  although  the 
act  of  each  would  by  itself  have  been 
harmless  to  the  plaintiff,  which  doc- 
trine distinguishes  in  this  respect 
wilful  torts  from  negligence.  See 
Schafer  v.  Ostmann  (1910)  148  Mo. 
App.  644,  129  S.  W.  63  (assault  and 
battery) ;  Barton  v.  Barton  (1906)  119 
Mo.  App.  507,  94  S.  W.  574  (alienation 
of  spouse's  affections,  followed  in 
Heisler  v.  Heisler  (1911)  161  Iowa, 
508,  131  N.  W.  676,  also  a  suit  for 
alienation  of  spouse's  affections) . 
But  the  possibili^  of  contribution  in 
negligence  is  hardly  a  sufBcient  prison 
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for  greater  tendemeBfl  towards  the 
wilful  wrongdoer  than  towards  the 
merely  negligent. 

By  the  weight  of  authority  and 
speaking  of  actions  at  law  as  diatin- 
guished  from  eqaity»  independent  tort- 
feasors, the  act  of  each  of  whom  alone 
would  have  caused  some  damage,  are 
not  liable  jointly,  but  each  is  liable 
severally  only  for  the  damage  caused 
by  him. 

The  doctrine  which  has  been  assert- 
ed, that  the  rule  is  otherwise  in  case 
the  wrong  amounts  to  a  public  nui- 
sance, does  not  seem  satisfactory 
where  the  injury  is  not  single. 

In  this  annotation  the  question  of 
the  joint  liability  of  successive  owners 
of  property  for  nuisance  maintained 
thereon  is  not  included.  No  effort  has 
been  made  to  include  cases  against  one 
tort-feasor  which  hold  that  he  is  not 
liable  for  the  wrongs  done  by  another 
tort-feasor,  but  a  few  of  these  cases 
are  cited  in  illustration. 

Cases  under  the  Civil  Damage  Acts 
are  excluded.  Some  of  these  acts  are 
drawn  to  provide  for  holding  the  per- 
son who  causes  or  contributes  to  the 
intoxication  liable  for  all  the  damages, 
and  for  a  joint  action  against  such  of 
the  contributors  as  the  plaintiff  electa. 

h.  Border  Una  eosM. 

As  a  ipreface  to  the  consideration  of 
the  subject  of  this  annotation  it  is  ad- 
visable, if  not  necessary,  to  refer  to 
.some  of  what  may  be  called  border 
line  cases. 

In  Boston  &  A.  R.  Co.  v.  Shanly 
(1871)  107  Mass.  668,  where,  on  orders 
of  a  certain  third  party,  each  of  two 
independent  manufacturers,  each  ig- 
norant of  the  acts  of  the  other,  sent 
to  a  common  carrier  for  transportation 
a  different  explosive,  without  notice 
of  its  character,  which  two  explosives, 
while  to  some  extent  dangerous  in 
themselves,  were,  It  seems,  particular- 
ly so  in  combination,  and  an  explosion 
of  them  occurred,  the  manufacturers 
were  held  jointly  liable  to  the  carriw 
therefor. 

In  Wright  v.  Cooper  (1802)  1  Tyler 
(Vt.)  425,  it  was  held  that  the  plaintiff 
properly  sued  in  trespass,  for  over- 
flowing his  land,  the  several  owners 
of  two  dams,  one  running  from  the 


easterly  bank  of  a  stream  to  an  island 
and  the  other  from  the  island  to  the 
westerly  bank,  where  one  dam  alone 
would  not  have  caused  the  injury. 
(But  the  jury  found  against  only  one 
of  the  defendants,  and  their  verdict 
was  sustained.) 

But  in  Lull  V.  Fox  &  W.  Improv.  Co. 
(1865)  19  Wis.  101,  where  one  defend- 
ant had  dammed  one  channel  of  a  river 
and  the  other  defendant  the  other 
channel  whereby  the  plaintiff's  land 
was  overflowed,  it  was  held  that  a 
joint  action  i^ainst  the  defendants 
for  damages  could  not  be  maintained. 

In  Hill  V.  Smith  (1867)  32  Cat  166, 
where  the  jury  found  a  verdict  for  the 
defendant,  the  court,  while  refusing  to 
set  it  aside,  said:  "Where  there  is  a 
large  number  of  persons  mining  on  a 
small  stream,  if  each  should  dete- 
riorate the  water  a  little,  although  the 
injury  from  the  act  of  one  might  be 
small,  the  combined  result  of  the  acta 
of  all  might  render  the  water  utterly 
unfit  for  further  use;  and  if  each 
could  successfully  defend  an  action  on 
the  ground  that  his  act  alone  did  not 
materially  affect-  the  water,  the  prior 
appropriator  might  be  deprived  of  Ita 
use,  and  at  the  same  time  be  without  a 
remedy." 

In  an  action  for  damages  and  in- 
junction against  an  upper  riparian 
proprietor  for  pollution  of  the  ice  in 
the  plaintiff's  mill  pond,  the  court 
said:  "It  may  well  have  been  that  the 
quantity  of  pomace  in  the  pond  was 
insignificant  and  harmless  until  the 
defendant  made  his  contribution  to  it. 
The  fact  that  others  put  refuse  into 
the  brook  which  combined  with  the 
defendant's  refuse  to  produce  the  in- 
jury would  not  relieve  him  from  liabil- 
ity. If  different  persons  by  several 
acts  foul  the  siame  stream,  each  is  re- 
sponsible for  the  results  of  his  own 
wrong,  and  may  be  restrained  from 
doing  the  acts  for  which  he  is  charge- 
able." Lawton  v.  Herrick  (1910)  83 
Conn.  417,  76  Atl.  986. 

"Each  one  of  several,  acting  inde- 
pendently, who  wrongfully  permits 
water  to  waste  on  to  the  land  of  anoth- 
er, is  liable  for  his  proportionate  share 
of  the  injury  caused  thereby,  even 
though  the  water  allowed  to  run  down 
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by  each  would  do  no  harm  it  not  com< 
bined  with  Uiat  of  the  others,  and  the 
injuiy  ia  actuffUy  caused  by  the  com- 
bined flow  wherein  the  waters  from 
all  sources  are  mixed  and  indistin- 
suishable.  If  injury  follows  as  the 
combined  result  of  the  wrongful  acta 
of  several,  actingr  independently,  're- 
covery may  be  had  severally  against 
each  of  such  independent  tort-feasors, 
in  proportion  to  the  contribution  of 
each  to  the  Injury."  Woodland  t.  Port- 
neuf-Marsh  Valley  Irrig.  Co.  (1916) 
26  Idaho,  789.  146  Pac.  1106. 

Where  the  acts  of  a  number  of  per- 
sons in  polluting  a  stream  do  not 
render  the  water  unfit  for  the  use  of 
live  stock,  one  who  subsequently  ren- 
ders the  water  unfit  for  such  purpose 
by  casting  substances  into  it  which 
create  noxious  gases  will  be  liable  for 
the  injury  thus  caused.  Fergiison  v. 
Firmenich  Mfg.  Co.  (1889)  77  Iowa, 
676,  14  Am.  St.  Rep.  319,  42^^  W.  448. 

In  an  action  for  an  injunction  and 
damages  for  polluting  a  stream  the 
court  said:  **DottbtIesa  the  def aidant 
is  not  to  be  held  for  damages  resulting 
merely  from  the  independent  acts  of 
third  persons.  But  It  chose  to  dis- 
charge noxious  substances  into  the 
stream  and  thereby  so  to  pollute  the 
water  as  to  cause  loss  to  the  plaintiff. 
The  water,  as  has  been  found,  was  al- 
ready somewhat  contaminated  from 
other  causes,  so  that  it  was  not  fit  for 
drinking  or  domestic  use.  But  this 
degree  of  pollution  did  not  of  itself 
harm  the  plaintiff.  The  fact  that  un- 
der other  circumstances,  if,  for  ex- 
ample, the  water  as  it  came  to  the 
defendant  had  been  pure,  the  pollution 
caused  by  the  defendant  might  have 
been  less  injurious  to  the  plaintiff,  is 
not  material.  In  this  respect,  the  case 
is  like  that  presented  when  an  injury 
has  been  done  by  a  defendant,  either 
purt>osely  or  negligently,  to  a  plaintiff, 
which  would  not  appreciably  have 
harmed  a  well  and  normally  strong 
man,  but  has  more  seriously  affected 
the  plaintiff  by  reason  of  some  bodily 
weakness  or  infirmity  peculiar  to  him- 
self, as  in  Coleman  v.  New  York  & 
N.  H.  R.  Co.  (1870)  106  Mass.  178,  8 
Am.  Neg.  Cas.  375.  The  wrongdoer 
takes  the  risk  of  the  consequences 


that  may  result  from  his  injurious  act. 
.  .  .  Doubtless  the  defendant  and 
the  third  party  who  also  contaminated 
the  stream  were  not  j<unt  wrongdo- 
ers." Parker  v.  American  Woolen  Co. 
(1913)  215  Mass.  176,  102  N.  E.  360. 

In  Blair  v.  Deakin  (1887)  57  L.  T. 
N.  S.  (Eng.)  622,  in  granting  an  in- 
junction against  a  manufacturer  for 
polluting  a  stream,  the  court  consid- 
ered that  it  was  shown  that  the  de- 
fendainfs  acts  alone  were  polluting 
the  water,  but  discussed  the  question 
whether  the  action  would  lie  if  the 
pollution  caused  by  the  defendant  was 
by  itself  not  material,  and  said  as  to 
cases  where  the  act  of  each  alone  was 
harmless;  "I  have  no  hesitation  in 
saying  that,  in  my  opinion,  a  man  so 
injured  has  distinctly  a  right  to  take 
the  several. persona  who  injure  him  In 
detail  and  to  say,  'I  am  suffering  from 
the  combined  acts  of  all  of  you ;  if  I 
can  prove  that  each  one  of  you  con- 
tributes to  that  result  which  is  dam- 
aging me,  I  have  a  right  to  sue,  and  a 
right  to  ask  the  court  to  prevent  each 
Of  you  from  sending  In  his  contribu- 
tion to  that  which  in  the  aggregate 
does  me  damage.' " 

In  an  action  for  a  nuisance  in  the 
throwing  out  of  clouds  of  smoke,  soot, 
and  gases,  from  a  brick  works,  it  was 
held  error  to  instruct  the  jury  that 
"to  constitute  the  operation  of  de- 
fendant's work  a  nuisance,  it  must  ap- 
pear that  the  smoke,  soot,  and  gas 
given  off  or  emitted  therefrom  are 
such  as,  by  themselves,  considered 
alone,  constitute  a  nuisance.  Though 
it  may  appear  that  the  smoke,  soot,  or 
gas  given  off  from  the  defendant's 
works,  when  combined  with  that  given 
off  from  other  works  or  industries, 
did,  so  taken  together,  constitute  a 
-nuisance,  yet  the  existence,  if  prov- 
en, of  such  a  nuisance,  so  created, 
will  not  warrant  a  condemnation 
of  the  defendant's  works  in  an  action 
brought  against  it  alone;  the  rule  of 
law  being  that  when  one  establishes 
works  lawful  in  themselves,  and  not 
being  in  themselves  a  nuisance,  they 
cannot  be  made  a  nuisance  by  proof 
that  the  operation  thereof,  combined 
with  causes  arising  from  the  operation 
of  other  works  in  the  vicinity,  togeth- 
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er  constitute  a  nuisance."  The  court 
said:  "It  ia  well  settled  that  each 
person  who  acts  in  maintaining  a 
nuisance  is  liable  for  the  resulting 
damage.  If  he  act  independently,  and 
not  in  concert  with  others,  he  is  liable 
for  the  damages  which  result  from  his 
own  act  only.  .  .  .  And  the  fact 
that  it  is  difficult  to  measure  accurate- 
ly the  damage  which  was  caused  by 
the  wrongful  act  of  each  contributor 
to  the  aggregate  result  does  not  affect 
(he  rule,  nor  make  anyone  liable  for 
the  acta  of  others."  Harley  v.  Merrill 
Brick  Co.  (1891)  83  Iowa,  73,  48  N.  W. 
1000. 

I  tl.  General  rule. 

It  is  a  general  rule  that  aCts  of  in- 
dependent tort-feasors,  each  of  which 
causes  some  damage,  may  not  be  com- 
bined to  create  a  joint  liability  at  law 
for  damages. 

Alabama.  —  Sparkman  v.  Swift 
(1886)  81  Ala.  231,  8  So.  160. 

Arkansas.  —  LeLaurin  v.  Murray 
(1905)  75  Ark.  232,  87  S.  W.  131. 

Colorado. — Livesay  v.  First  Nat. 
Bank  (1906)  36  Colo.  626,  6  L.RjV. 
(N.S.)  698,  118  Am.  St  Rep.  120,  86 
Pac.  102. 

Florida. — Symmes  v.  Prairie  Pebble 

Phosphate  Co.  (1913)  66  Fla.  27,  63 
So.  1 ;  Standard  Phosphate  Co.  v.  Lunn 
(1913)  66  Fla.  220,  63  So.  429. 

Geoi^a. — Howe  v.  Bradstreet  Co. 
(1911)  135  Ga.  564,  69  S.  E.  1082,  Ann. 
Cas.  1912A,  214;  Key  v.  Armour  Fer- 
tilizer Works  (1916)  18  Ga.  App.  472. 
89  S.  E.  593. 

Illinois.— WiUard  Red  Bank  Oil 
Co.  (1909)  151  111.  App.  433. 

Iowa. — Wm.  Tackaberry  Co.  v.  Sioux 
City  Service  Co.  (1911)  154  Iowa,  358, 
40  L.R.A.(N.S.)  102,  132  N.  W.  945, 
134  N.  W.  1064,  Ann.  Cas.  1914A,  1276. 

Kentucky.— Kentucky  Lumber  Co.  v. 
Hinkle  (1891)  13  Ky.  L.  Rep.  173; 
Bonte  V.  Fostel  (1900)  109  Ky.  64.  61 
L.R.A.  187,  58  S.  W.  536;  Polk  v.  Il- 
linois C.  R.  Co.  (1917)  176  Ky.  762. 
195  S.  W.  129. 

Massachusetts. — Harriott  v.  Plimp- 
ton (1886)  166  Mass.  685,  44  N.  E. 
992. 

Montana.— Howell  v.  Bent  (1913) 
48  Mont.  268,  137  Pac.  49. 
Nevada.  —  Blaisdeli    v.  Stephens 


(1879)  14  Nev.  17,  33  Am.  Rep.  628,  7 
Mor.  Min.  Rep.  699. 
New  York.  — Williantt  t.  Sheldon 

(1833)  10  Wend.  654. 

Ohio.— Mansfield  v.  Bristor  (1907) 
76  Ohio  St.  270,  10  L.R.A.(N.S.)  806, 
118  Am.  St.  Rep.  852,  81  N.  E.  631,  10 
Ann.  Cas.  767;  Columbus  v.  Rohr 
(1907)  30  Ohio  G.  C.  165  (stating  the 
rule). 

Penn^lvania.  —  Bard  v.  Yohn 
(1856)  26  Pa.  482;  Little-Schuylkill 
Nav.  R.  &  Coal  Co.  v.  Richards  (1868) 
67  Pa.  142,  98  Am.  Dec.  209,  10  Mor. 
Min.  Rep.  661  (stating  the  rule) ;  Eck- 
man  v.  Lehigh  &  W.  Coal  Co.  (1912) 
50  Pa.  Super.  Ct  427  (stating  the 
rule) ;  Magee  v.  Pennsylvania  Schuyl- 
kill Valley  R.  Co.  (1900)  13  Pa.  Super. 
Ct.  187. 

Tennessee.  —  Swain  v.  Tennessee 
Copper  Co.  (1908)  111  Tenn.  430. 78  S. 

W.  93. 

Texas.— Sun  Co.  v,  Wyatt  (1908)  48 
Tex.  Civ.  App.  349,  107  S.  W.  934. 

West  Virginia.— Farley  v.  Crystal 
Coal  &  Coke  Go.  (r^rted  herewith) 
ante.  93S. 

Wisconsin.  —  Lull  v.  Fox  &  W. 
Improv.  Co.  (1865)  19  Wis.  101. 

England.— ^dler  v.  Great  Western 
P..  Co.  [1896]  A.  C.  460,  66  U  J.  Q.  B. 
N.  S.  462,  74  L.  T.  N.  S.  661,  46  Week. 
Rep.  61;  Thompson  v.  London  County 
Council  [1899]  1  Q.  B.  840,  68  L.  J.  Q. 
B.  N.  S.  628,  47  Week.  Rep.  438.  80  L. 
T.  N.  S.  612. 

Canada. — Austin  v.  Snyder  (1861) 
21  U.  C.  Q.  B.  299;  Hinds  ?.  Barrie 
(1903)  6  Ont.  L.  Rep.  656. 

A  joint  action  will  not  lie  against 
two  independent  railway  companies 
for  separate  acts  causing  the  obstevc- 
tion  of  the  highway  in  front  of  the 
plaintiff's  premises  with  carts  and 
vans.  Sadler  v.  Great  Western  R.  Co. 
[1896]  A.  C.  (Eng.)  450,  65  L.  J.  Q. 
B.  N.  S.  462,  74  L.  T.  N.  S.  661,  45 
Week.  Rep.  61. 

"If  there  are  two  distinct  publica- 
tions of  the  same  libel,  and  there  is  no 
concert  of  action  between  the  first  and 
second  publishers,  a  joint  action 
against  them  will  not  lie."  Howe  v. 
Bradstreet  Go.  (1911)  135  Ga.  664,  69 
S.  E.  1082.  Ann.  Cas.  1912A.  214. 

In  LeLaurin      Hiirraar  (1906)  76 
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Ark.  232,  87  S.  W.  131,  an  action 
against  two  defendants  for  assault 
and  battery,  it  was  held  that  the  court 
properly  instructed  the  jury  that  If 
the  defendant  Murray  for  a  reason 
piven  assaulted  the  plaintiff  and  after- 
wards,  "without  the  knowledge  of 
Murray  or  previous  design  or  under- 
standing what  he  should  do,  Peterson 
Joined  in  the  assault,  and  beat  and 
damaged  the  plaintiff,  then  defendant 
Murray  would  not  responsible  for 
such  damage  inflicted  by  Peterson." 

In  Millard  v.  Miller  (1907)  39  Colo. 
103,  88  Pac.  845,  where  ft  landlord, 
having  leased  premises  to  the  plain- 
tiff, sold  one  part  of  the  premises  to 
one  purchaser  and  another  part  to 
another,  it  seems  to  be  held  that  the 
tenant  could  not  join  the  two  purchas- 
ers for  depriving  him  severally  of  the 
pasturage  on  the  lands  severally 
bought  by  them.  The  suit  was  against 
one  purchaser  and  another  person, 
probably  the  agent  of  the  other  pur- 
chaser, though  the  report  is  obscure 
on  this  point. 

In  Thompson  v.  London  County 
Council  [1899]  1  Q.  B.  (Eng.)  840,  the 
lessees  and  occupiers  of  premises  al- 
leged that  the  defendants,  in  excavat- 
ing the  earth  of  the  street  adjoining 
the  premises  and  pumping  water  out 
of  the  excavation,  negligently  ab- 
Btracted  subsoil  water  and  subsoil 
supporting  the  premises,  which  there- 
by were  damaged;  the  defendants  de- 
nied the  alleged  negligence,  and  that 
the  injuries  to  the  premises  were 
caused  by  the  matters  complained  of; 
their  statement  of  defense  alleged, 
among  other  things,  that  the  defend- 
ants would,  if  necessary,  contend  that 
the  injuries  were  caused  wholly  or  in 
part  by  the  Central  London  Railway, 
which  was  excavating  a  large  shaft 
for  one  of  its  stations  close  to  the 
premises,  and  by  the  negligence  or 
default  of  the  New  River  Company  in 
leaving  its  water  main,  at  a  point  in 
front  of  the  premises,  unstopped,  or 
Insufficiently  and  improperly  stopped. 
The  court,  in  reversing  an  order  per- 
mitting the  plaintiff  to  Join  the  New 
River  Company  as  an  additional  de- 
fendant, said:  '*To  allow  that  to  be 
dona  wonld  be  to  allow  the  Joinder  of 


a  separate  cause  of  action.  It  is  all 
very  well  to  say  that  whatever  we  do 
the  plaintiffs  get  the  same  damages. 
That  is  not  the  question;  the  question 
is.  Who  is  the  tort-feasor?** 

An  action  for  causing  a  breach  of 
an  engagement  to  marry  will  not  lie 
against  various  defendants  jointly 
when  there  was  no  conspiracy  and  no 
joint  act.  Harriott  v.  Plimpton  (1886) 
166  Mas&  685,  44  N.  E.  992. 

In  an  action  for  alienation  of  a  hus- 
band's affections,  it  was  held  that 
"where  the  torts  are  intentional  and 
independent  of  each  other,  though 
their  combined  influence  may  result  in 
an  injury,"  there  is  no  joint  liability. 
Barton  v.  Barton  (1906)  119  Mo.  App. 
607,  94  S.  W.  574.  Similarly,  in  an  ac- 
tion by  a  wife  against  her  hosband'a 
parents  for  alienation  of  his  affections, 
the  court  said:  "Where  the  concur- 
rent negligence  of  two  or  more  per- 
sons contributes  to  the  harm,  the  tort- 
feasors may  be  jointly  sued,  but  where 
the  torts  are  intentional  and  independ- 
ent of  each  other,  though  their  com- 
bined influence  may  result  in  injury, 
it  seems  that  the  liability  la  not  Joint" 
Heisler  v.  Heisler  (1911)  151  Iowa, 
603,  131  N.  W.  676.  And  in  Schafer  v. 
Ostmann  (1910)  148  Mo.  App.  644,  129 
S.  W.  63,  it  was  held  in  an  action  for 
assault  and  battery  that  "intentional 
torts  committed  independently  by  dif- 
ferent tort-feasors  Impose  no  joint  lia- 
bility, even  though  their  combined  in- 
fluence may  result  in  an  injury  to  the 
plaintiff." 

The  subject  is  not  clarified  by  the 
decision  in  Bard  v.  Yohn  (1856)  26 
Pa.  482,  where  the  plaintiff,  while  rid- 
ing down  the  street,  was  kicked  by  a 
horse  wrongfully  tied  on  one  side  of 
the  street,  breaking  his  leg  and  throw- 
ing him  against  a  carriage  wrong- 
fully placed  on  the  other  side  of  the 
street  by  a  third  party,  striking  his 
hip  causing  lameness;  and  it  was  held 
that  a  joint  action  would  not  He 
against  the  placer  of  the  horse  and 
the  placer  of  the  carriage.  The  court 
eaid:  "No  one  can  be  made  to  an- 
swer for  the  torts  of  those  with  whom 
he  had  no  eonnection,  and  over  whom 
he  had  no  control.  It  follows  from 
these  principles  that  if  Bard  com- 
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raitted  an  unlawful  act,  by  reason 
whereof  Yohn  was  injured.  Bard  is 
responsible  for  the  damages  sustained 
in  consequence  of  his  act.  Or,  if  the 
injury  was  sustained  by  reason,  in 
part,  of  the  unlawful  act  of  Bard,  and 
in  part  on  account  of  the  unlawful  con- 
duct of  young  Wenrich,  each  is  liable 
for  the  entire  injury.  But  the  liabil- 
ity in  either  case  is  a  separate  and 
not  a  joint,  one.  A  recovery  and  satis- 
faction as  to  one  would  be  a  satisfac- 
tion as  to  both." 

MU.  Cases  favortna  Joint  UabtUty. 

There  are  a  number  of  decisions 
holding  that  in  the  particular  case  in- 
dependent tort-feasors  might  be  joined 
as  defendants,  although  the  act  of  each 
caused  some  damage. 

Indiana.— Brady  v.  Ball  (1860)  14 
Ind.  317  (infra,  IV.  b,  1) ;  West  Muncie 
Strawboard  Co.  v.  Slack  (1904)  164 
Ind.  21,  72  N.  E.  879  (infra,  IV.  c,  2) ; 
South  Bend  Mfg.  Co.  v.  Liphart  (1894) 
12  Ind.  App.  185,  39  N.  E.  908  (infra, 
IV.  c,  2). 

Kansas. — McDaniel  v.  Cherryvale 
(1913)  91  Kan.  40,  50  L.R.A.(N.S.) 
388,  136  Pac.  899  (infra,  IV.  c,  2). 

Kentucky.— Campbell  Tump.  Road 
Co.  V.  Maxfield  (1906)  28  Ky.  L.  Rep. 
1198.  91  S.  W.  1136  (stating  a  rule, 
infra,  IV.  c,  2). 

Maine.— Allison  v.  Hobbs  (1901)  96 
Me.  26,  51  Atl.  245  (infra,  IV.  a). 

Massachusetts. — Stone  v.  Dickinson 
(1862)  5  Allen.  29,  81  Am.  Dec.  727 
(infra,  IV.  a). 

West  Virginia. — Day  v.  Louisville 
Coal  &  Coke  Co.  (1906)  60  W.  Va.  27, 
10  L.R.A.(N.S.)  167,  53  S.  E.  776  (in- 
fra, IV.  c,  2),  now  overruled  in  the 
reported  case  (Farley  v.  Crystal 
Coal  &  Coke  Co.  ante,  933). 

Canada.— Booth  v.  Rattg  (1892)  21 
Can.  S.  C.  637  (infra,  IV.  c,  2).  , 

It  will  be  seen  that  some  of  these 
eases  are  put  upon  the  ground  that  the 
wrong  was  a  public  nuisance.  West 
Muncie  Strawboard  Co.  v.  Slack  (1904) 
164  Ind.  21,  72  N.  E.  879;  Booth  v. 
Ratt6  (1892)  21  Can.  S.  C.  637. 

The  attachment  and  arrest  cases 
.<teem  to  stand  on  the  ground  of  a  spe- 
cial arbitrary  rule,  and  not  as  opposed 
to  the  general  rule  atainst  joint  lia- 
bility. 


iV.  fUmlfwHom. 

«.  Treapaaa  for  wrongful  attat^mmU  or 
arreM. 

Only  cases  where  the  various  writs 
were  executed  simultaneously  are  in- 
cluded. 

It  seems  that  where  several  inde- 
pendent  writs  are  executed  simultane- 
ously by  the  same  officer  that  a  rule 
has  been  developed  of  holding  the  sev- 
eral plaintiflfa  jointly  liable  for  tres- 
pass. This  rule  weuld  seem  to  be 
highly  artiilcial,  and  not  in  accord 
with  the  general  rule  as  to  independ- 
ent tort-feasors. 

Thus  in  Ellis  v.  Howard  (1846)  17 
Vt.  330,  it  was  held  that,  where  attach- 
ments are  levied  at  the  same  time  by 
the  same  officer  and  upon  the  same 
property,  there  is  prima  facie  a  joint 
trespass. 

And  in  Vose  v.  Woods  (1882)  26 
Hun  (N.  Y.)  486.  it  was  held  that, 
where  property  was  seized  under  color 
of  several  attachments,  which  were 
illegal  and  void,  by  one  officer  at  the 
same  time,  all  the  attachment  plain- 
tiffs might  be  held  liable  for  damages 
for  the  wrongful  detention  of  the 
property. 

And  where  different  creditors,  act- 
ing separately  and  without  concert, 
and  without  knowing  that  they  were 
employing  a  common  agent,  wrong- 
fully caused  their  debtor  to  be  arrest- 
ed upon  their  individual  writs,  by  the 
Same  officer,  who  served  them  all  at  the 
same  time,  and  by  virtue  thereof  com- 
mitted the  debtor  to  jail,  it  was  held, 
in  Stone  v.  Dickinson  (1862)  5  Allen 
(Mass.)  29.  81  Am.  Dec.  727,  that  they 
were  to  be  regarded  as  joint  tres- 
passers, and  each  liable  in  a  separate 
suit;  but  that  full  satisfaction  received 
by  the  debtor  for  one  of  them  would 
be  a-  bar  to  an  action  upon  his  part 
against  the  other.  Approved  in  Spark- 
man  v.  Swift  (1886)  81  Ala.  231,  8  So. 
160. 

Where  the  plaintiff  was  arrested 
upon  two  warrants,  both  served  at  the 
same  time,  for  failure  to  pay  respec- 
tively the  taxes  of  1897  and  1898,  and 
sued  the  assessors  of  the  tax  of  1898, 
it  was  held  that  the  court  properly' 
charged  the  jury  "that  if  this  man  was 
arrested  at  the  same  time  for  the 
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[non]  payment  of  both  taxes,  upon 
both  warrants,  and  the  damages  aris- 
ing  from  one  and  the  other  are  so  in- 
termixed that  they  cannot  be  sepa- 
rated, that  these  defendants  are  liable 
for  the  whole  amount  of  damages  and 
suffering  which  this  plaintiff  under- 
went, except  the  $3  for  the  tax  of 
1897.'*  The  court  said:  "It  would  be 
a  strange  doctrine,  if  an  injury  caused 
by  a  defendant's  tort  is  in  no  way  in< 
creased  by  the  independent  but  con- 
current wrongful  act  of  a  third  per- 
son, that  the  extent  of  the  defendant's 
liability  in  damages  should  thereby  be 
lessened.  Moreover,  these  defendants 
and  the  assessors  for  the  year  of  1897, 
provided  the  plaintiff  was  also  illegal- 
ly arrested  upon  their  warrant  by  the 
same  officer  and  at  the  same  time,  were 
joint  trespassers,  although  each  board 
Of  assessors  acted  independently  of 
each  other,  and  neither  had  knowledge 
that  the  plaintiff  was  to  be  arrested 
upon  the  warrant  of  the  other.  .  .  . 
While  it  is  true  that  persons  who  act 
separately  and  independently,  each 
causing  a  separate  and  distinct  injury, 
cannot  be  sued  jointly,  even  though 
the  injuries  may  have  been  precisely 
similar  in  character  and  inflicted  at 
the  same  moment,  yet  if  such  persons, 
acting  independently,  by  their  several 
acts,  directly  contribute  to  produce  a 
single  injury,  each  being  sufficient  to 
have  caused  the  whole,  and  it  is  im- 
possible to  distinguish  the  portions  of 
injury  caused  by  each,  they  are  then 
joint  tort-feasors  within  the  rule,  and 
may  be  sued  either  jointly  or  severally 
at  the  election  of  the  plaintiff,  and  in 
such  an  action  against  one  or  more 
the  whole  damage  may  be  recovered." 
Allison  V.  Hobbs  (1901)  96  Me.  26,  61 
Atl.  246. 

But  in  Miller  v.  Beck  (1897)  — 
Iowa,  — ,  72  N.  W.  558,  and  Miller  v. 
Beck  (1899)  108  Iowa.  576,  79  N.  W. 
344,  it  was  held  that,  where  attach- 
ments were  simultaneously  sued  out 
by  different  creditors  acting  through 
the  same  attorney  and  levied  by  the 
same  officer  on  the  same  property  at 
the  same  time,  but  so  that  one  con- 
stituted a  prior  lien  on  the  personalty 
and  the  other  a  prior  lien  upon  the 
realty  attached,  the  creditors  were  not 
9  A.L.R.— 60. 


joint  wrongdoers,  since  neither  was 
interested  in  the  success  of  the  other, 
and  their  actions,  although  simultane- 
ous, were  not  for  a  common  purpose. 

h.  Treapavttng  antmaU. 

1.  Oeneraltv. 

The  several  independent  owners  of 
trespassing  animals  are  not  jointly  lia- 
ble for  the  entire  trespass.  Westgate 
T.  Carr  (1867)  43  Dl.  450;  Yeazel  v. 
Alexander  (1871)  68  III.  263;  Cogswell 
v.  Murphy  (1877)  46  Iowa,  44.  Con- 
tra,  Brady  v.  Bell  (1860)  14  Ind.  317. 

When  the  cattle  of  several  owners 
communicate  disease  to  other  cattle, 
the  owners  of  the  guilty  cattle  are  not 
jointly  liable  for  the  damage.  Yeazel 
V.  Alexander  (1871)  68  111.  263. 

Each  owner  is  liable  only  for  the 
trespass  caused  by  his  own  animals. 
Pacific  Livestock  Co.  v.  Murray  (1904) 
46  Or.  103,  76  Pac.  1079.  It  is  error, 
in  an  action  against  a  man  for  dam- 
ages done  by  his  cow  to  the  plaintiff's 
garden,  to  include  In  the  recovery  dam- 
age done  by  the  cows  of  other  owners 
at  the  same  time.  Partenheimer  v. 
Van  Order  (1856)  20  Barb.  (N.  Y.) 
479. 

Where  the  sheep  of  several  trespass 
on  the  plaintiff's  land,  sheep  of  one 
owner  are  not  to  be  sold  under  the 
statute  to  pay  for  the  damage  done  by 
the  sheep  of  others,  over  which  he  has 
no  control  and  to  the  trespass  of  which 
he  had  not  consented.  Dooley  v.  17,- 
600  Head  of  Sheep  (1894)  4  Cal. 
Unrep.  479,  35  Pac.  1011. 

If  under  the  practice  a  joint  action 
is  permissible,  judgment  against  each 
defendant  can  only  be  entered  for  the 
damage  done  by  his  own  cattle.  Shultz 
v.  Quinn  (1896)  2  Lack.  liOgal  News 
(Pa.)  141. 

In  Harrison  v.  McClellan  (1910)  137 
App.  Div.  508,  121  N.  Y.  Supp.  822,. 
where  cattle  on  a  farm  were  partly 
owned  by  the  landlords  and  partly  by 
the  tenant,  and  owing  to  the  negligence 
of  the  tenant  they  damaged  the  plain- 
tiff's com,  a  judgment  against  both 
landlords  and  tenant  for  the  damage 
was  reversed  on  the  ground  that  the 
stock  were  in  control  of  the  tenant. 
The  court  said :  "If  liability  were  es- 
tablished against  the  landlords  it  could 
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only  be  for  the  amount  of  damage  ac- 
tually committed  by  their  cattle,  it 
being  fairly  assumed  that  all  the  cows 
trespassing  did  about  an  equal  amount 
of  damage." 

But  in  Brady  t.  Ball  (1860)  14  IiuL 
317,  in  an  action  for  damages  for  an 
injury  done  by  trespassing  animals, 
it  was  held  that  the  plaintiff  might 
elect  to  sue  all,  or  only  a  part,  of  the 
owners. 

It  may  be  noted  that  the  general 
rule  does  not  apply  where  the  animals 
of  the  several  defendants  are  kept  in 
a  common  herd  under itheir  joint  con- 
trol. Ozbum  V.  Adams  (1873)  70  111. 
291. 

In  an  action  for  trespass  on  lands 
by  the  defendant's  cattle,  where  the 
facts  are  not  reported  so  that  the  ex- 
act nature  of  the  situation  can  appear, 
the  court  said:  "The  defendants  were 
in  the  joint,  or  at  least  common,  oc- 
cupation of  an  adjoining  cattle  range, 
and  each  of  them  owned  animals  going 
to  make  up  a  herd  that  pastured  the 
range  and  that  committed  the  tres- 
pass and  inflicted  the  damage  com- 
plained of,  and  for  which  the  recov- 
ery was  had."  It  was  held  that  the 
defendants  were  jointly  liable.  Wil- 
son V.  White  (1906)  77  Neb.  351,  124 
Am.  St.  Rep.  852,  109  N.  W.  367. 

And  where  three  persons  together 
turned  their  three  horses  into  a  lot  and 
one  of  the  horses  kicked  the  plaintifTs 
horse,  which  was  there,  the  court  said: 
"This  case  does  not  depend  upon  the 
ownership  of  the  horses,  nor  as  to 
whether  they  were  known  to  be  vi- 
cious. The  rule  that  each  person  is 
liable  only  for  damages  done  by  his 
own  animal  does  not  apply.  If  the  in- 
jury to  the  plaintiff's  horse  was  one 
fairly  to  have  been  anticipated  from 
the  wrongful  act  of  turning  the  three 
horses  into  the  lot,  then  all  persons 
participating  in  the  wrong  were  joint 
wrongdoers.  In  such  an  action  re- 
covery may  be  had  against  one  or  all 
of  the  participants."  Martin  v.  Far- 
rell  (1901)  66  App.  Div.  177,  72  N,  Y. 
Supp.  934. 

2.  Dogn. 

When  dogs  of  several  independent 
owners  kill  sheep  they  cannot  be  held 
jointly  liable,  as  each  is  liable  only 


for  the  act  of  his  own  dog.  Russell 
V.  Tomlinson  (1817)  2  Conn.  206; 
Denny  v.  Correll  (1857)  9  Ind.  72,  1 
Am.  Neg.  Gas.  99;  Nohre  v.  Wright 
(1906)  98  Minn.  477,  108  N.  W.  865, 
8  Anil.  Gas.  1071;  Vansteenburgh  v. 
Tobias  (1837)  17  Wend.  (N.  Y.)  562, 
31  Am.  Dec,  310;  Carroll  v.  Weiler 
(1874)  4  Thomp.  &  C.  (N.  Y.)  131 
(stating  the  rule). 

Each  is  liable  only  for  the  damage 
done  by  his  own  dog.  Buddington  v. 
Shearer  (1838)  20  Pick.  (Mass.)  477; 
Miller  v.  Prough  (1920)  —  Mo.  App. 
— ,  221  S.  W.  159;  Auchmuchty  v.  Ham 
(1845)  1  Denio  (N.  Y.)  495.  "The  dogs 
were  joint  wrongdoers  if  they  acted  in 
concert  in  killing  or  injuring  plain- 
tiff's sheep,  but  the  owners  thereof 
were  not.  In  the  absence  of  statute, 
the  owners  of  the  respective  dogs  are 
simply  liable  for  the  damages  done  by 
their  dogs,  and  not  for  that  done  by 
dogs  belonging  to  others."  Anderson 
V.  Halverson  (1904)  126  Iowa,  125, 101 
N.  W,  781. 

So,  where  dogs  of  two  owners 
destroy  garden  plants,  the  owners  are 
not  jointly  liable.  State,  Nierenberg, 
Prosecutor,  v.  Wood  (1896)  59  N.  J. 
L.  112,  36  Atl.  664. 

But  while  a  joint  action  on  the  case 
will  not  lie  at  common  law  against  the 
owners  of  several  dogs  who  kill  sheep, 
it  was  held  in  Dole  v.  Hardinger 
(1917)  204  III.  App.  640,  that  the  law 
was  otherwise  under  a  statute  provid- 
ing that  *the  owner  of  any  dog  or  dogs 
shall  be  liable  in  an  action  on  the  case 
for  all  damages  that  may  accrue  to 
any  person  or  persons  in  this  state,  by 
reason  of  such  dog  or  dogs  killing, 
wounding,  or  chasing  any  sheep  or 
other  domestic  animal  belonging  to 
such  other  person  or  persons,"  as  oth- 
erwise there  was  no  reason  for  the 
statute  except  the  abrogation  of  the 
necessity  of  proving  scienter. 

So,  the  owner  of  one  dog  is  liable 
for  all  the  damages  done  by  several 
dogs  killing  sheep  where  the  statute 
provides  that  "every  owner  or  keeper 
of  a  dog  engaged  in  doing  damage  to 
sheep,  lambs,  or  other  domestic  an- 
imals, shall  be  liable  in  an  action  of 
tort  to  the  county  for  all  damages  so 
done  which  the  county  eommissioners 
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thereof  have  ordered  to.be  paid,  as 
provided  in  this  chapter.'*  Worcester 
County  V.  Ashvirorth  (1893)  160  Mass. 
186,  35  N.  E.  77S. 

It  was  so  held  where  the  statute 
provided:  "Where  any  dog  or  dogs 
Bhall  kill,  or  in  any  manner  damage, 
any  sheep  in  this  state,  the  owner  of 
such  dog  shall  be  liable,  upon  an  ac- 
tion for  damages,  to  the  owner  of  such 
sheep  for  the  worth  of  such  sheep,  if 
killed,  or  for  the  amount  of  injury  or 
damage  committed  upon  the  same  by 
such  dog."  Dyer  v.  Hutchins  (1889) 
87  Teiui.  198.  10  S.  W.  194. 

So,  where  the  statute  provided  that 
"the  owner  or  keeper  of  such  dog  or 
dogs  shall  pay  to  the  owner  or  owners 
of  such  sheep,  so  worried,  wounded, 
or  killed,  just  damages,  to  be  recov- 
ered by  action  of  trespass."  Adams 
V.  Hall  (1829)  2  Vt.  9,  19  Am.  Dec. 
680. 

But  in  Miller  v.  Prough  (1920)  — 
Mo.  App.  — ,  221  S.  W.  159,  it  was  held 
that  a  statute  providing  that,  "in  every 
case  where  sheep  or  other  domestic 
animals  are  killed  or  maimed  by  dogs, 
the  owner  of  such  animals  may  recover 
against  the  owner  or  keeper  of  such 
dog  or  dogs  the  full  amount  of  dam- 
ages," etc.,  "changes  the  common-law 
rule  of  liability  only  in  so  far  as  it 
relieves  the  plaintiff  of  the  necessi^ 
of  showing  scienter." 

Where  an  original  statute  providing 
"that  if  any  dog  or  dogs  shall  kill  or 
injure  any  sheep  or  lamb,  the  owner 
or  harborer  of  siieh  dog  or  dogs  shall 
be  holden  liable  for  all  damages  which 
may  be  inflicted  thereby,  to  be  recov- 
ered at  the  suit  of  the  party  injured, 
before  any  justice  or  court  having  cog- 
nisance" had  been  superseded  by  an 
act  providing  "that  if  any  dog  or  dogs 
shall  kill  or  injure  any  sheep,  the  own- 
er or  harborer  of  such  dog  or  dogs,  or 
any  of  them,  shall  be  liable  for  all 
damages  that  may  be  sustained 
thereby,  to  be  recovered  by  the  party 
injured,  before  any  court  having  com- 
petent jurisdiction,"  it  was  held  that 
the  several  owners  of  dogs  might  be 
joined  in  one  action.  Sawyer  v.  Jewett 
(1859)  2  Ohio  Dec.  Reprint,  34.  And 
the  owner  of  one  of  the  dogs  is  liable 
for  ail  the  damage.  Baldwin  v.  Skil- 


lington  (1859)  2  Ohio  Dec.  Reprint, 
104. 

In  Kerr  v.  O'Connor  (1869)  68  Pa. 
S41,  1  Am.  Neg.  Cas.  242,  where  the 
statute  provided  that  "the  owner  or 
owners  of  any  dog  or  dogs  shall  be 
liable  for  all  damages  done  or  caused 
to  be  done  by  any  and  every  such  dog 
or  dogs,"  the  court  expressed  the  ob- 
iter opinion  that  such  owner  would  be 
jointly  liable  for  the  whole  damages. 

Sometimes  the  statute  permits  the 
several  owners  of  dogs  to  be  joined. 
Rowe  v.  Bird  (1876)  48  Vt.  678;  Fair- 
child  v.  Rich  (1895)  68  Vt  202,  34  Atl. 
692.  In  which  case  the  owner  of  one 
of  the  dogs  may  be  sued  alone  for  the 
whole  damage.  Remele  v.  Donahue 
(1882)  54  Vt.  555,  1  Am.  Neg.  Cas.  247. 

Sometimes  the  statute  expressly 
creates  joint  and  several  liability  in 
such  case.  McAdams  v.  Sutton  (1873) 
24  Ohio  St  333. 

Where  the  statute  provided  that  "ev* 
ery  owner  or  keeper  of  a  dog  shall  for- 
feit to  any  person  injured  by  it  double 
the  amount  of  the  damage  sustained 
by  him,"  one  who  obtained  an  uncol- 
lectable  judgment  against  the  owner 
of  the  dog  for  the  same  injuries  was 
precluded  thereby  from  recovering 
against  the  defendant  as  keeper. 
Gatvin  v.  Parker  (1891)  154  Mass.  346, 
28  N.  E.  244. 

«.  Waien. 

1.  Generally. 

The  general  rule  has  illustration  in 
case  of  the  pollution,  diversion,  ob- 
struction, or  flooding  of  a  stream  by 
various  independent  proprietors ;  these 
in  general  not  being  jointly  liable. 

Florida, — Symmes  v.  Prairie  Pebble 
Phosphate  Co.  (1913)  66  Fla.  27,  63  So. 
1  (mud  and  refuse  injuring  oyster 
beds) ;  Standard  Phosphate  Co.  v. 
Lunn  (1913)  66  Fla.  220,  63  So.  429 
(pollution). 

Illinois.— Willard  v.  Red  Bank  Oil 
Co.  (1909)  151  III.  App.  433  (pollu- 
tion). 

Iowa. — ^Wm.  Tackaberry  Go.  v.  Sioux 
City  Service  Co.  (1911)  154  Iowa,  868, 
40  L.R.A.(N.S.)  102, 132  N.  W.  945, 134 
N.  W.  1064,  Ann.  Cas.  1914A,  1276 
(blocking). 
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Hontima.— How«ll  v.  Bent  (1918) 
48  Mont.  268,  137  Pac.  49  (diversion). 

Nevada.  —  Blaisdell  v.  Stephens 
(1879)  14  Nev.  17,  33  Am.  Rep.  523,  7 
Mor.  Min.  Rep.  699  (flooding). 

Ohio.— Columbus  v.  Rohr  (1907)  30 
Ohio  C.  C.''165  (pollution,  stating  the 
rule). 

PennsylTania.  —  Little  Schuylkill 
Nav.  R.  &  Coal  Co.  v.  Richards  (1868) 
57  Pa.  142,  98  Am.  Dec.  209,  10  Mor. 
Min.  Rep.  661  (stating  the  rule,  filling 
basin  of  a  dam  with  coal  dust) ;  Eck- 
man  v.  Lehigh  &  W.  Coal  C^o.  (1912) 
50  Fa.  Super.  Ct.  427  (stating  the  rule, 
deposit  of  culm). 

West  Virginia. — Farley  v.  Crystal 
Coal  &  Coke  Cd.  (reported  herewith) 
ante.  933. 

Canada. — Austin  v.  Snyder  (1861) 
21  U.  C.  Q.  B.  299  (sUting  the  rule, 
obstruction) ;  Hinds  v.  Barrie  (1903) 
6  Ont.  L.  Rep.  656  (stating  the  rule, 
obstruction). 

An  action  for  damages  will  not  lie 
against  upper  riparian  owners  jointly 
for  polluting  a  stream  where,  though 
"the  matter  put  into  the  stream  by  the 
defendants,  each  at  its  separate  plant, 
may  have  united  or  intermingled  in 
increasing  the  injurious  consequences 
to  the  plaintiff,  and  the  damages  done 
by  each  may  be  difitcult  of  ascertain- 
ment, yet  such  union  or  intermingling 
of  consequences  did  not  cause  the  in- 
jury by  intermingling  or  contact." 
Standard  Phosphate  Co.  v.  Lunn 
(1913)  66  Fla.  220,  63  So.  429. 

In  an  action  for  damages  to  the 
plaintiflf  s  oyster  beds,  it  was  held  that 
a  joint  tort  was  not  shown  by  allega- 
tions that  *the  defendants,  and  each 
of  them,  in  the  conduct  of  their  re- 
spective businesses  along  or  near  the 
shore  of"  a  navigable  river,  "wrong- 
fully and  injuriously  from  day  to  day 
caused  great  quantities  of  mud  and 
other  refuse  to  be  deposited  and  flow 
into  said  river  above  the  point  where" 
plaintiff's  property  was  situated,  and 
by  reason  thereof  the  plaintiff's  prop- 
erty has  been  injured  as  specifically 
stated.  Symmes  v.  Prairie  Pebble 
Phosphate  Co.  (1913)  66  Fla.  27.  63 
So.  1. 

In  an  action  by  the  owner  of  a  mill 
and  milldam  to  recover  of  defendants. 


two  lumber  compsniea,  damages  for 

injuries  to  his  mill  and  dam  alleg^ 
to  have  been  caused  by  defendants 
floating  their  logs  down  the  river 
above  his  dam  and  negligently  permit- 
ting them  to  lodge  on  his  dam  and 
against  his  mill  house,  and  to  remain 
there  for  long  periods  of  time,  it  was 
held  that  a  verdict  for  the  plaintiiT 
was  not  sustained  by  the  evidence 
where  there  was  no  evidence  that  de- 
fendants acted  jointly  in  floating  the 
logs.  Kentucky  Lumber  Co.  v.  Hinkle 
(1891)  13  Ky.  L.  Rep.  173. 

Several  riparian  owners  are  not 
jointly  liable  for  injury  to  upper  ripa- 
rian property  by  water  backed  upon  it 
because  of  structures  which,  acting  in- 
dependently, they  erect  along  and 
across  the  stream  so  as  to  diminish  its 
capacity  and  cause  the  water  to  set 
back,  to  the  injury  of  the  upper  pro- 
prietor. Wm.  Tackaberry  Co.  v.  Sioux 
City  Service  Co.  (1911)  154  Iowa,  358, 
40  L.R.A.(N.S.)  102,  182  N.  W.  945, 
184  N.  W.  1064,  Ann.  Cas.  1914A,  1276. 

In  Willard  v.  Red  Bank  Oil  Co. 
(1909)  161  111.  App.  483,  the  plaintiff 
sued  thirteen  defendants,  who  had  oil 
lands  and  oil  wells  from  1  to  4  miles 
from  his  property  and  on  higher  lands, 
alleging  that  when  the  rains  came,  oil 
which  had  escaped  and  flowed  upon 
their  lands  was  brought  down  into  a 
creek,  and  from  the  creek,  by  the  over- 
flow of  it,  upon  the  plaintiff's  lands, 
and  injured  them  greatly.  The  court, 
in  holding  that  a  verdict  was  properly 
directed  for  the  defendants,  said :  "  'A 
person  polluting  a  watercourse  is  li- 
able in  damages  only  for  his  own  act, 
and  not  for  that  of  any  others  who 
may  contribute  to  the  injury.  If  dth- 
ers  have  contributed,  his  deposit  must 
be  separated  by  means  of  the  best 
proof  the  nature  of  the  case  affords, 
and  his  liability  ascertained  accord- 
ingly.' 2  Farnham,  Waters,  1716; 
Seely  v.  Alden  (1869)  61  Pa.  802,  100 
Am.  Dec.  642;  Chipman  v.  Palmer 
(1879)  77  N.  Y.  51,  33  Am.  Rep.  566. 
We  are  of  opinion  that  the  act  of  each 
of  the  defendants  in  allowing  the 
escape  of  oil  upon  its  own  premises 
was  separate  and  independent,  and 
without  any  connection  with  the  acts 
of  others,  and,  being  a  several  act 
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,whett  committed,  it  cannot  be  made 
joint  because  of  the  /  consequences 
which  follovred  in  connection  with 
others  who  had  done  similar  acts;  and 
while  it  is  true  it  is  difficult  or  imprac- 
tieable  to  separate  the  injury,  that  is 
no  reason  why  one  of  the  defendants 
should  be  liable  as  a  joint  tort-feasor 
(among  whom  there  is  no  contribu- 
tion), because  of  the  consequences 
which  followed  the  acts  of  otiiers  who 
have  not  acted  in  concert  with  it." 

In  Sun  Co.  v.  Wyatt  (1908)  48  Tex. 
Civ.  App.  349, 107  S.  W.  934,  the  plain- 
tiff claimed  that  the  defendants,  each 
acting  for  itself,  laid  their  pipe  lines 
in  the  ditch  alongside  a  city  street,  on 
which  plaintiff  had  his  residence,  and 
immediately  in  front  of  his  premises; 
that  the  combined  result  of  these  acts 
obstructed  the  flow  of  the  surface  wa- 
ter through  the  ditch;  that  by  reason 
of^  leakage,  oil  which'  was  being  con- 
veyed through  the  pipe  lines  ran  into 
the  ditch,  and  after  a  rainfall,  by  the 
overflow  of  this  water  caused  by  the 
obstruction  aforesaid,  was  carried  by 
the  water  and  deposited  upon  plain- 
tiff's premises,  causing  him  the  dam- 
ages claimed.  The  court,  in  holding 
that  the  petition  was  demurrable, 
said:  "In  the  present  and  similar 
actions  where  the  parties  act  sep- 
.arately  and  Independently,  with  no 
concert  of  actlrni  and  no  common  pur- 
pose, it  would  be  manifestly  unjust  to 
maice  each  liable  for  the  entire  injury, 
without  regard  to  the  extent  to  which 
its  acta  contributed  to  the  general  re- 
sult." 

In  Equitable  Powder  Mfg.  Co.  v. 
Cleveland,  C.  C.  &  St  L.  R.  Co.  (1910) 
156  m.  App.  265  (affirmed  in  (1910) 
246  111.  682,  92  N.  E.  979,  without  pass- 
ing upon  the  question),  the  plaintiff 
sued  several  railroads,  each  of  which 
had  one  or  more  embankments  or 
structures  on  which  they  crossed  a 
stream  near  his  premises,  some  of 
them  more  than  once,  and  he  claimed 
that  tiiese  embankments  impeded  the 
flow  of  the  stream,  whereby  his  lands 
were  flooded  and  damaged.  The  court 
said:  'It  is  argued  this  is  a  case 
where  'appellant's  loss  flowed  not  from 
the  combined  result  of  each  appellee's 
act,  but  was  the  result  of  the  combined 


acts  of  appellees.'  We  cannot  agree 
to  this  conclusion.  The  evidence 
shows  that  each  of  the  appellees,  in 
performing  the  acts  complained  of, 
acted  separately  for  itself  and  inde- 
pendently of  the  others  and  without 
coBtert  of  action.  There  could  be  no 
loss  result  to  appellant  except  as  a 
result,  not  from  the  combined  acts,  but 
from  the  separate  and  independent 
acts  of  appellees,  which  caused  the 
loss  claimed  by  appellant;"  stating 
further  in  snbstance  that  most  if 
not  all  the  cases  where  tort-feasors 
have  been  held  liable  have  been  cases 
where  no  part  of  the  injury  would 
have  resulted  but  for  the  act  of  the 
several  defendants  held  to  be  liable. 

In  Magee  v.  Pennsylvania  Schuyl- 
kill Valley  R.  Co.  (1900)  IS  Pa.  Super. 
Ct  187,  it  was  held  that  where  two 
upper  proprietors,  by  combined  action, 
increase  iiie  drainage  of  water  across 
the  plaintiff's  land,  they  are  not  joint- 
ly liable  for  the  pollution  of  the  water 
caused  by  one  of  them. 

Each  tort-feasor  is  liable  for  his 
own  contribution  only.  The  follow- 
ing are  cited  as  examples  of  the  nu- 
merous cases  on  waters  to  this  effect: 

Alabama. — Jones  v.  Tennessee  Coal, 
I.  &  R.  Co.  (1918)  202  Ala.  881,  80  So. 
463. 

California.  —  Uiller  v.  Highland 
Ditch  Co.  (1891)  87  Cal.  4S0,  22  Am. 
St.  Rep.  254,  25  Pac.  550.' 

Illinois. — Hoffman  v.  Chicago  &  N. 
W.  R.  Co.  (1917)  205  111.  App.  197. 

Iowa. — Loughran  v.  Des  Moines 
(1887)  72  Iowa,  382,  84  N,  W.  172; 
Bowman  v.  Humphrey  (1904)  124 
Iowa,  744,  100  N.  W.  854. 

Kentucky.— Polk  v.  Illinois  C.  R.  Co. 
(1917)  176  Ky.  762,  195  S.  W.  129. 

Missonri. — Martinowsky  v.  Hannibal 
(1889)  85  Ho.  App.  70; 

Montana. — Watson  v.  Colusa-Farrot 
Min.  &  Smelting  Co.  (1904)  31  Mont. 
513,  79  Pac.  14. 

New  York. — Chipman  v.  Palmer 
(1879)  77  N.  Y.  61,  38  Am.  Rep.  666. 

Ohio.— Mansfield  v.  Bristor  (1907) 
76  Ohio  St  270,  10  L.R.A.(N,S.)  806, 
118  Am.  St.  Rep.  862,  81  N.  E.  631,  10 
Ann.  Cas.  767. 

Pennsylvania. — Gallagher  v.  Kern- 
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merer  (1891)  144  Pa.  609,  27  Am.  St. 
Rep.  673,  22  Atl.  970. 
Virgiiiia. — Pulaski  Anthracite  Coal 

Co.  V.  Gibboney  Sand  Bar  Co.  (1909) 
110  Va.  444,  24  UR.A.(N.S.)  1186,  66 
S.  E.  73. 

In  an  overflow  case  where  the  de- 
fendant was  sued  alone,  in  affirming  a 
judgment  for  it,  the  court  said:  "If 
the  separate  wrongful  acts  of  two  or 
more  persons  acting  independently, 
without  concert,  plan,  or  agreement, 
unite  to  cause  injury  to  another,  such 
persons  are  not  joint  wrongdoers 
within  the  meaning  of  the  law,  and 
each  is  liable  to  the  injured  par^  for 
only  so  much  of  the  injui^  as  la 
chargeable  to  his  own  separate  in- 
dividual act"  Polk  V.  Illinois  C.  R. 
Co.  (1917)  175  Ky.  762,  195  S.  W,  129. 

In  reversing  an  action  against  a  city 
for  pollution  of  a  stream  on  the  ground 
that  the  city  had  been  held  liable  for 
all  the  pollution,  it  was  held  that 
where  different  parties  discharge  sew- 
erage and  filth  into  a  stream,  which 
intermingles  and  causes  an  actionable 
nuisance,  they  are  not  jointly  liable 
for  damages  when  there  is  no  common 
design  or  concert  of  action,  but  each 
is  liable  only  for  his  proportion  of  the 
damages.  Mansfield  v.  Bristor  (1907) 
76  Ohio  St.  270,  10  L.RJ^.(N.S.)  806, 
118  Am.  St.  Rep.  862,  81  N.  £.  681.  10 
Ann.  Cas.  767. 

An  action  is  properly  brought  for 
damages  against  one  person  for  caus- 
ing the  overflowing  of  the  plaintiff's 
land,  though  others  may  have  contrib- 
uted thereto.  Learned  v.  Castle 
(1889)  78  Cat  464,  21  Pac.  11.  where 
the  court  said:  "A  wrongdoer  who 
contributes  to  a  damage  cannot  escape 
entirely  because  his  proportional  con- 
tribution to  the  result  cannot  be  ac- 
curately measured." 

In  Pulaski  Anthracite  Coal  Go.  v. 
Gibboney  Sand  Bar  Co.  (1909)  110  Va. 
444,  24  L.R.A.(N.S.)  1185,  66  S.  E.  73, 
it  was  held  that  one  whose  negligent 
or  wrongful  acts  contribute  with  oth- 
ers, acting  independently,  to  the  cast- 
ing of  foreign  material  into  a  stream, 
to  the  injury  of  a  lower  riparian  own- 
er, cannot  be  held  liable  for  the  entire 
injury,  on  the  theory  that  he  is  a  joint 
tort-feasor. 


In  an  action  for  damages  from  the 
overflow  of  a  brook  obstructed  by  the 
defendant,  it  was  held  that  he  was 
not  liable  for  any  increase  in  flow 
caused  by  the  city  wrongfully  using 
the  brook  as  a  sewer.  Sellick  v.  Hall 
(1879)  47  Cmuu  260. 

A  railroad  company  sued  for  over- 
flowing land  owing  to  diversion  by  its 
ditch  is  aot  liable  for  the  acts  of 
strangers  in  turning  water  into  its 
ditch  without  its  sanction  or  approvaL 
.  Chicago  &  A.  R.  Co.  v.  Glenney  (1886) 
118  III.  487,  9  N.  E.  208. 

As  individual  blockers  of  a  stream 
could  not  be  made  jointly  liable,  there 
is  no  reason  why  one  of  them  should 
not  be  held  individually  liable  for  such 
wrong  as  he  has  done.  Austin  v.  Sny- 
der (1861)  21  U.  C.  Q.  B.  299.  . 

It  may  be  noted  that  in  Timms  v. 
Vancouver  (1910)  15  a  C.  336,  where 
the  plaintiff  sued  the  defendant  cor- 
porations— one  being  a  city,  the  ottier 
a  railway  company — for  damages  to 
his  land,  whereby  a  watercourse  on 
his  land  was  obstructed  or  its  capacity 
diminished  by  the  city  by  its  arrange- 
ment of  its  drains,  etc.,  and  by  the 
railroad  by  the  erection  of  a  building, 
the  court,  in  declining  to  direct  the 
plaintiff  to  elect  which  of  the  defend- 
ants he  should  proceed  against,  said: 
"If  there  was  joint  action  by  the  two 
defendants  in  the  laying  out  of  i 
drainage  system,  and  that  system 
should  prove  to  have  been  negligently 
devised  or  carried  out  (with,  of  course, 
resultant  damage  to  riparian  owners), 
the  defendants  would,  in  my  opinion, 
be  joint  tort-feasors,  in  which  case 
they  would  be  properly  joined  in  one 
action.  That  being  a  possible  con- 
struction of  this  statement  of  claim, 
this  motion  must  be  dismissed." 

3.  CaaeB  favoring  joint  Habatt$. 

In  West  Muncie  Strawboard  Co.  v^ 
Slack  (1904)  164  Ind.  21,  72  N.  E.  879, 
it  was  held  that  various  proprietors 
who  pollute  a  stream  are  jointly  and 
severally  liable  when  their  acts  con- 
stitute a  public  nuisance. 

In  Valparaiso  v.  MofBtt  (1894)  12 
Ind.  App.  250,  54  Am.  St.  Rep.  522,  39 
N.  E.  909,  an  action  against  a  city  for 
polluting  a  stream  with  a  sewer,  tike 
court  said  that  there  was  a  "class  of 
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cases  in  which  the  defendants  are 
jointly  and  severally  liable,  although 
they  are  not  joint  tort-feasors.  If 
their  acts  are  separate  and  distinct  as 
to  place  and  time,  but  culminate  in 
producing  a  public  nuisance  which  in- 
jures the  person  or  property  of  anoth- 
er they  are  jointly  and  severally  li- 
able." 

In  Booth  V.  Ratt6  (1892)  21  Can.  S. 
C.  637,  the  plaintiff  recovered  in  one 
action  damages  assessed  by  the  mas- 
ter, of  $1,000  each,  against  several  up- 
per proprietors  for  severally  throwing 
sawdust  into  a  stream,  thus  polluting 
the  river  and  destroying  access  to  his 
proper^,  the  court  holding  that  as  the 
wrong  was  a  public  nuisance  the  de- 
fendants were  properly  treated  as  joint 
tort-feasors*  and  that  "the  master  was 
not,  strictly  speaking,  called  upon  to 
apportion  the  damages  so  as  to  restrict 
the  liability  of  each  defendant  to  the 
proportion  in  which  he  may  have  con- 
tributed to  the  nuisance." 

In  South  Bend  Hfg.  Co.  v.  Liphart 
(1894)  12  lad.  App.  186,  89  N.  E.  908, 
individual  owners  of  water  rights 
were  held  both  jointly  and  severally 
liable  for  injuries  to  a  lower  riparian 
owner,  caused  by  water  escaping  from 
their  respective  dams,  negligently  al- 
lowed by  them  to  become  out  of  re- 
pair; and  the  fact  that  the  plaintiff  in- 
stituted his  suit  against  one  tort-feasor 
only  would  not  avail  the  defendant  in 
defeating  a  recovery.  The  language 
used  in  this  case,  however,  seems  to 
imply  that,  had  the  injury  been  such 
as  could  have  been  apportioned  be- 
tween the  respective  tort-feasors,  each 
would  be  responsible  for  only  the  dam- 
age actufilly  caused  by  his  own  mis- 
feasance. 

See  also  Wright  v.  Cooper  (1802) 
1  Tyler  (Vt.)  425,  supra,  11. 

Where  the  plaintiff  sued  the  defend- 
ant for  damages  for  unlawful  appro- 
priation of  water  from  a  reservoir,  it 
was  held  that  the  irregular  use  of 
some  of  the  parties  "makes  it  very  dif- 
ficult, and  it  might  be  said  impossible, 
to  determine  just  what  proportion  of 
the  water  each  used;  and  under  such 
circumstances,  although  the  acts  of 
each  may  have  been  separate  and  in- 
dependent, yet  it  cannot  be  said  that 


.they  together  were  not  the  direct 
cause  of  the  single  injury  of  which  ap- 
pellee complains,  and,  this  being  true, 
either  is  responsible  for  such  injury." 
Elkhart  Paper  Co.  v.  Fulkerson  (1905) 
36  Ind.  App.  219,  75  N.  E.  288. 

Where  an  oil  company  and  a  city 
by  their  concurrent  action  pollute  a 
stream,  to  the  injury  of  another 
through  whose  land  the  stream  flows, 
they  are  jointly  and  severally  liable 
for  the  wrongdoing;  and  the  injured 
party  may,  at  his  option,  institute  an 
action,  and  recover  against  one  or  all 
of  those  contributing  to  his  injury. 
McDaniel  v.  Cherryvale  (1913)  91 
Kan.  40,  60  L.R.A.(N.S.)  388,  136  Pac. 
899,  where  judgAient  went  for  the  de- 
fendants on  another  ground. 

In  Kansas  City  v.  Slangstrom 
(1894)  63  Ran.  431,  36  Pac.  706,  it  was 
held  that  a  municipal  corporation  and 
land  company  which,  by  their  concur- 
rent wrongdoings  in  the  construction 
by  the  former  of  an  insufficient  culvert 
and  drain  tiirough  an  embankment 
placed  across  a  creek  in  the  grading 
of  a  street  and  tiie  continuance  of 
such  drain  by  the  latter  across  its 
land,  and  permitting  that  portion  to 
become  broken  down,  cause  injury  to 
a  third  person  by  the  backing  of  wa- 
ter on  his  premises,  are  jointly  and 
severally  liable;  and  the  injured  per- 
son may  maintain  an  action  against 
either  or  both  of  them  for  the  entire 
damage  done.  The  court  said:  "As 
the  acts  of  either  one  would  have  oc- 
casioned injury,  and  as  both  contrib- 
uted in  obstructing  the  stream,  a  joint 
liability  arises  against  them." 

In  an  action  against  a  turnpike  com- 
pany for  flooding,  the  court,  in  ruling 
that  evidence  was  properly  excluded 
that  the  county  authorities  had  caused 
the  flood  by  negligence  on  their  own 
road,  said :  "The  appellees  were  suing 
for  the  wrongful  casting  upon  their 
lot  surface  water  diverted  from  its 
natural  flow  and  drainage  by  the 
ditches  and  culvert  of  appellant.  If  it 
was  not  guilty  of  this  act  it  was  not 
liable  at  all.  If,  in  addition  to  the 
wrong  alleged  to  have  been  done  by 
appellant,  the  county  authorities 
wrongfully  dammed  the  water  on  the 
far  side  of  the  lot,  this  only  made 
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these  two  wrongdoers  joint  tort-feas* 
ors,  and  they  were  both  liable,  and  the 
appellees  had  the  right  to  .  sue  then 
jointly  or  severally,  as  they  might 
elect"  Campbell  Tump.  Road  Co.  v. 
Maxfield  (1906)  28  Ky.  L.  Rep.  1198, 
91  S.  W,  1135. 

Day  r.  Louisville  Coal  &  C.  Co. 
(1906)  60  W.  Va.  27,  10  L.R.A.(N.S.) 
167»  63  S.  E.  776,  is  sufficiently  dealt 
with  in  the  reported  case  (Fari^  v. 
Crystal  Coal  &  Coke  Co.  ante,  933). 

In  this  connection  reference  may  be 
made  to  the  opinion  in  Pickerill  v. 
Louisville  (1907)  125  Ky.  213,  100  S. 
W.  873,  where  it  was  alleged  that  the 
defendant  city  by  its  manner  of  drain- 
age, and  that  the  two  defendant  rail- 
road companies  by  their  constructions, 
threw  water  and  filth  upon  the  plain- 
tiff's lot,  causing  him  injury  by  the 
joint  and  several  negligence  of  the  de- 
fendants; that  the  two  railroad  com- 
panies were  jointly  interested  in  cer- 
tain of  these  constructions,  and  that 
their  wrongful  acts  were  committed 
and  done  with  the  knowledge  and  ap- 
proval of  the  defendant  city.  The 
court  said:  There  was  no  misjoinder 
of  parties  or  of  actions.  According 
to  the  allegations  of  the  petition,  and 
much  of  appellant's  testimony,  all  the 
appellees  were  wrongdoers,  as  by  their 
joint  and  several  acts  and  conduct  ap- 
pellant's property  was  injured.  If  the 
avermente  of  the  petition  are  true,  and 
appellant's  testimony  can  be  relied  on, 
all  contributed  in  some  material  meas- 
ure to  the  injuries  complained  of. 
The  injuries  resulted  from  the  diver- 
sion of  the  wa^  from  its  natural 
course,  and  the  accumulation  of  an 
unusual  quanti^  of  it  upon  appel- 
lant's lot.  If  this  was  caused  in  part 
by  the  acts  of  each  of  the  appellees, 
and  the  entire  volume  of  water  pro- 
duced by  their  joint  and  concurring 
negligence  inflicted  the  injury,  un- 
questionably it  was  inflicted  by  the 
combined  or  joint  action  of  all  three 
of  them;  therefore  they  are  jointly,  as 
well  as  severally,  liable." 

d.  Emission  of  gaaea. 

An  action  will  not  lie  against  inde- 
pendent mining  companies  jointly  for 
a  nuisance  in  emitting  gases.  Swain 


V.  Tennessee  Copper  Co.  (1903)  111 
Tenn.  430,  78  S.  W.  93. 

Where  two  "separate  and  distinct 
corporations  in  proximity  to  each  oth- 
er operate  their  respective  and  sep- 
arate plants  for  manufacturing  fer- 
tilizers, and,  from  each  plant,  noxious 
and  poisonous  gases  are  discharged 
into  the  atmosphere  and  invade  the 
premises  of  a  near-by  resident,  and  so 
poison  and  befoul  the  air  therein  as 
to  cause  sickness  and  death  in  his 
family,  and  otherwise  to  injure  him, 
and  to  create  an  actionable  nuisance, 
but  where  there  Is  no  common  owner- 
ship or  operation  of  the  plants,  no 
community  of  interest,  and  no  common 
design,  purpose,  concert,  or  joint  ac- 
tion, a  suit  by  the  adjacent  resident 
against  the  two  corporations  jointly, 
for  damage  caused  by  their  respective 
acts  thus  separately  committed,  can* 
not  be  maintained."  Key  v.  Armoar 
Fertilizer  Works  (1916)  18  Ga.  App. 
472,  89  S.  £.  593. 

F.  Stuits  in  eqilMif. 

It  Is  a  genera]  rule  that  sevSral  In- 
dependent tort-feasors  may  be  joined 
in  an  action  in  equity  for  an  injunc- 
tion. 

United  States.— Woodruff  v.  North 
Bloomfleld  Gravel  Min.  Co.  (1883)  8 
Sawy.  628,  16  Fed.  25. 

Maine. — Lockwood  Co.  v.  Lawrence 
(1885)  77  Me.  297,  52  Am-  Rep.  768. 

MissourL — State  ex  rel.  Federal 
Lead  Co.  v.  Dearing  (1912)  244  Uo. 
26.  148  S.  W.  618  (holding  that  a  non- 
resident corporation  could  not  remove 
such  a  case  into  the  Federal  court,  as 
it  was  not  a  separable  controversy). 

New  York— Warren  v.  .Parkhurst 
(1906)  186  N.  Y.  46.  6  L.R.A.(N5.) 
1149,  78  N.  E.  679,  9  Ann.  Cas.  612. 

Tennessee. — Madison  v.  Ducktowa 
Sulphur,  Copper  &  I.  Co.  (1904)  IIS 
Tenn.  881,  83  S.  W.  658. 

Vermont — ^Ames  v.  Dorset  Marble 
Co.  (1891)  64  Vt.  10,  23  Atl.  857. 

England.  —  Cowan  v.  Buccleueh 
(1876)  L.  R.  2  App.  Cas.  844. 

"It  is  an  established  rule  of  equity 
that  where  several  persons  are  alleged 
to  have  contributed,  and  are  continu- 
ing to  contribute,  to  the  same  general 
nuisance,  on  account  of  which  com- 
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plainants  suflfer,  all  such  contributing 
persons  may  be  joined  as  defendants." 
Norton  t.  Colusa  Parrot  Min.  &  Smelt- 
ing Co.  (1908)  167  Fed.  202  (where, 
however,  the  court  held  the  bill  de- 
murrable so  far  as  it  called  for  dam- 
ages, as  there  was  an  adequate  remedy 
at  law). 

Thus  a  riparian  proprietor  may 
maintain  an  action  in  equity  against 
several  upper  riparian  mine  owners 
to  restrain  them  from  throwing  earth 
and  mining  debris  into  the  streams. 
Woodruff  V.  North  Bloomfield  Gravel 
Min.  Co.  (1888)  8  Sawy.  628,  16  Fed. 
25. 

So,  a  riparian  owner  may  maintain  a 
bill  in  ^uity  against  several  upper 
riparian  owners,  the  aggregate  of 
whose  ■  several  and  individual  acts  in 
depositing  filth  in  the  stream  results 
in  a  nuisance  to  his  property,  to  enjoin 
such  acts,  although  injury  from  the 
aet  of  each,  considered  by  itself,  would 
be  nominal.  Warren  v.  Farkhurst- 
(1906)  186  N.  Y.  45.  6  L.R.A.(N.S.) 
U49,  78  N.  E,  579,  9  Ann.  Css.  512. 

So,  an  action  to  enjoin  independent 
companies  from  the  nuisance  of  emit- 
ting gases  may  be  brought  against 
them  jointiy.  Madison  v.  Ducktown 
Sulphur,  Copper  &  I.  Co.  (1904)  IIS 
Tenn.  331,  83  S.  W.  658. 

In  sustaining  an  injunction  against 
several  obstructors  of  a  stream  caus- 
ing overflow  of  the  plaintiff's  meadow, 
the  court  said:  *'Kach  defendant  is 
liable  In  damages  in  proportion  only 
as  its  wrongful  acts  have  contributed 
to  obstructing  the  flow  of  .the  water, 
and  to  setting  it  back  upon  the  or- 
ator's meadow.  The  defendants  are 
not  joint  wrongdoers,  in  the  sense  that 
they  join  in  doing  the  same  wrongful 
act,  but  only  in  the  sense  that  their 
several  wrongful  acts  combine  in  caus- 
ing damage  to  the  orator's  meadow. 
This  does  not  make  them  joint  tort- 
feasors, in  the  sense  that  each  is  li- 
able for  all  damages  occasioned  to 
the.  orator's  meadow.  There  must, 
therefore,  be  a  further  reference  to 
the  master  to  ascertain  the  total 
amount  of  damages  sustained  by  the 
orator,  and  the  amount  thereof  which 
the  wrongful  acts  of  each  defendant 
baa  contributed  thereto."  Ames  v.  Dor- 


set Marble  Go.  (1891)  64  Vt.  10,  28 
Atl.  857. 

In  Draper  v.  Brown  (1902)  115  Wis. 
361,  91  N.  W.  1001,  where  the  conse- 
quences of  several  acts  performed  by 
different  persons  acting  independent- 
ly combined  to  injure  plaintiff,  and  he 
sought  to  restrain  such  action,  it  was 
held  that  one  action  could  best  deter- 
mine the  rights  of  the  parties,  and  one 
judgment  protect  their  interests. 

But  the  inhabitants  of  a  city  who 
invoke  its  power  to  construct,  and  who, 
after  its  completion,  use,  a  local  im- 
provement— a  main  sewer — which  the 
city  had  the  right  to  construct,  are  im- 
properly jdned  with  the  city  In  a  bill 
by  a  lower  riparian  owner  for  an  in- 
junction and  damages  on  account  oi 
the  effects  of  its  negligence  in  con- 
structing and  operating  the  sewer,  as 
they  had  no  control  over  the  construc- 
tion. Carmichael  v.  Texarkana  (1902) 
58  I4.R.A.  911,  64  C.  C.  A.  179,  116  Fed. 
845. 

California  caae*. 

In  Keyes  v.  Little  York  Gold  Wash- 
ing &  Water  Co.  (1879)  S3  Cal.  724,  14 
Mor.  Min.  Rep.  95,  an  action  in  equity 
asking  for  an  injunction,  it  was  held 
that,  where  individual  miners  dumped 
tailings  into  a  stream,  and  the  com- 
bined consequences  of  these  dumpings 
injured  a  lower  riparian  owner,  their 
tortious  acts  were  not  joint,  and  a  com- 
plaint joining  them  in  a  common  action 
would  be  dismissed.  The  court  fur- 
ther observed  that  in  such  a  case  an 
action  of  law  for  damages  would  not 
lie  against  the  parties  jointly. 

In  Hillman  v.  Newington  (1880)  67 
Cal.  56,  where  the  plaintiff  had  a  right 
to  400  inches  of  water  in  a  stream, 
it  was  held  that  he  properly  sted  eight 
defendants  together  for  diversion, 
asking  an  injunction  and  damages. 
The  court  said:  "He  is  only  entitled 
to  a  certain  specific  amount  of  it,  and 
if  it  is  only  by  the  joint  action  of  the 
defendants  that  he  is  deprived  of  that 
amount,  it  seems  to  us  that  the  wrong 
is  committed  by  them  jointly,  because 
no  one  of  them  alone  is  guilty  of  any 
wrong.  Each  of  them  diverts  some  of 
the  water.  And  the  aggregate  reduces 
the  volume  below  the  amount  to  which 
the  plaintiff  is  entitled,  although  the 
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amount  diverted  by  any  one  would  not. 
It  is  quite  evident,  therefore,  that 
without  unity  or  concert  of  action,  no 
wrong  could  be  committed;  and  we 
think  that  in  such  a  case  all  who  act 
must  be  held  to  act  jointly." 

In  Miller  v.  Highland  Ditch  Co. 
(1891)  87  Cal.  430,  22  Am.  St.  Rep. 
254,  26  Pac.  650,  it  waa  held  that  sev- 
eral independent  tort-feasors  might  be 
joined  in  an  action  for  an  injunction, 
but  that  in  such  cases  there  could  be 
no  judgment  for  damages.  The  court 
considered  the  language  of  the  Hill- 
man  Case  as  referring  only  to  the 
equitable  remedy. 

Bat  in  People  v.  Oakland  Water 
Front  Co.  (1897)  118  Cal.  234,  60  Pac. 
305.  it  was  held  that  the  state  might 
not  enjoin  in  one  action  to  abate  nui- 
sances the  independent  erectors  of 
structures  obstructing  the  navigation 
of  a  bay,  although  each  might  be  li- 
able in  a  separate  action. 

Tt.  Miscellaneous, 

In  Sherman  Gas  &  E.  Co.  v.  Belden 
(1909)  103  Tex,  59,  27  L.R.A.(N.S.) 
237,  123  S.  W.  119,  an  action  against 
an  electric  light  plant,  it  was  held  that 
in  case  the  value  of  property  is  dimin- 
ished by  the  operation  of  several  busi- 
ness enterprises  near  it,  no  one  of 
them  can  be  held  liable  for  more  of  the 
injury  than  is  caused  by  it. 

In  McClellan  v.  St  Paul,  M.  &  M. 
R.  Co.  (1894)  58  Minn.  104,  59  N.  W. 
978,  an  action  against  one  tort-feasor, 
it  was  held  that  "if  two  fires  have  been 
set,  the  origin  of  one  or  both  '  '  which 
can  be  traced  to  the  negligence  of  a 
party  or  parties,  either  or  both  of 
these  parties  can  be  held  responsible 
for  resulting  damages  in  case  the  fires 
mingle  and  concurrently  destroy  prop- 
erty." 

In  Seckerson  v.  Sinclair  (1913)  24 
N.  D.  626,  140  N.  W.  239,  ft  was  held 
that  there  was  no  error  in  refusing  to 

instruct  the  jury  in  effect  that  there 
could  be  no  recovery  if  the  fire  which 
caused  the  injury  originated  on  the 
property  of  a  third  person,  even  though 
it  Joined  the  fire  originating  on  the 
property  of  the  defendant,  as  such  an 
instruction  absolutely  ignored  the 
legal  fact  that  when  the  wrong  of  two 


persons  jointly  contributes  to  the  in- 
jury, both  such  persons  are  liable. 

If  several  act  in  concert  in  cutting 
and  carrying  away  timber  they  are 
jointly  liable  in  an  action  of  trespass, 
and  "it  would  not  be  material,  if  they 
had  unequal  interests  in  the  avails  of 
the  trespass;  for  that  those  who  con- 
federated to  do  an  unlawful  act  are 
deemed  guilty  of  the  whole,  althousrh 
their  share  in  the  profits  may  be  small. 
But  if  any  of  the  defendants  were  not 
guilty  at  all,  or  if  any  of  them,  though 
guilty,  were  acting  separately  and  for 
themselves  alone,  without  any  concert 
with  the  others,  they  ought  to  be  ac- 
quitted, and  those  only  found  guilty 
who  were  acting  jointly."  Williams  v. 
Sheldon  (1833)  10  Wend.  (N.  Y.)  654. 

An  action  will  not  lie  against  two 
persons  jointly  for  slander.  Chamber- 
lain V.  White  (1622)  Cro.  Jac.  647,  79 
Eng.  Reprint,  558;  Pope  v.  Hawtrey 
(1901)  85  L.  T/  N.  S.  (Eng.)  263,  17 
Times  L.  R.  717;  Webb  v.  Cecil  (1848) 
9  B.  Mon.  (Ky.)  198,  48  Am.  Dec.  423 
(slander  of  title) ;  Blake  v.  Smith 
(1896)  19  R  I.  476,  84  Atl.  995;  Car- 
rier V.  Garrant  (1878)  23  U.  C  C.  P. 
276.  The  reason  given  in  case  of  a 
conspiracy  is  that  the  action  should 
be  for  conspiracy  to  defame.  But  in 
Green  v.  Davies  (1905)  182  N.  Y.  499, 
76  N.  E.  536, 3  Ann.  Cas.  310,  the  court, 
in  holding  that  an  action  for  slander 
could  be  maintained  against  more 
than  one  person,  said:  "As  to  the 
eecond  objection  to  the  complaint,  that 
an  action  for  slander  can  be  main- 
tained against  one  person  only,  we 
are  of  opinion  that  it  is  not  well  found- 
ed. There  is  no  decision  in  this  state 
on  the  point,  and  though  dicta  are  to 
be  found  in  the  old  text-boolcs  and  in 
some  of  the  English  cases  which  sup- 
port the  appellants'  contention,  the 
opinion  of  modern  writers  is  against 
it  Odgers,  Libel  &  Slander,  p.  370. 
It  is  difficult  to  see  on  principle  why 
there  should  be  any  such  rule.  The 
reason  given  by  the  old  authorities, 
that  a  slander  can  be  the  utterance  of 
but  a  single  tongue,  is  not  conclusive. 
Granting  that  only  one  person  can 
speak  the  slander,  still  other  persons 
may  hire  or  procure  him  to  utter  it. 
In  the  case  of  other  torts  such  persons 
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and  the  actual  perpetrator  .of  the  act 
are  joint  tort-feasors.  Thus,  a  prin- 
cipal and  agent  may  be  jointly  sued 
for  the  negligence  of  the  latter. 
Phelps  V.  Wait  (1864)  80  N.  Y.  78. 
There  is  no  reason  for  any  different 
rule  in  a  slander  case.  We  do  not 
mean  to  suggest  that  the  repetition  by 
one  person  of  a  slander  uttered  by  an- 
other is  any  part  of  the  original  slan- 
der. On  the  contrary,  they  give  rise 
to  two  distinct  causes  of  action.  But 
if  the  two  slanders  were  uttered  in 
parsuance  of  a  common  agreement  be- 
tween the  parties  that  such  slanders 
should  be  uttered,  then  each  is  jointly 
liable  with  the  other  for  their  utter- 
ance, and  separate  causes  of  action  for 
slander  may  be  joined  in  the  same 
complaint  under  §  484  of  the  Code." 

It  seems  probable  that  the  court  took 
the  view  that  there  was  a  distinction 
between  wilful  torts  and  negligence  in 
Goldstein  v.  Tunick  (1908)  59  Misc. 
616^  lie  N.  Y.  Supp.  905,  where  the 
court  below  gave  judgment  for  the 
defendant  in  an  action  1^  a  man 


against  his  next-door  neighbor  for 
flooding  the  alley  between  them  by 
water  from  his  roof,  whence  the  water 
came  into  his  basement,  and  where 
it  was  claimed  by  the  defendant  that 
the  plaintiff's  landlord  was  also  guilty 
of  negligence  which  caused  part  of 
the  damage.  The  court  seemed  to  be 
of  the  opinion  that  the  defendant 
might  be  sued  for  the  entire  damage, 
although  the  plaintiff's  landlord  had 
contributed  to  it,  and  quoted  from  the 
opinion  in  Slater  v.  Mersereau  (1876) 
64  N.  Y.  138,  this  proposition:  "Where 
separate  acts  of  negligence  of  two 
parties  are  the  direct  causes  of  a  sin- 
gle injury  to  a  third  person,  and  it  is 
impossible  to  determine  in  what  pro- 
portion each  contributed  to  the  injury, 
either  is  responsible  for  the  whole  in- 
jury; and  this  although,  without  fault 
on  his  part,  the  damages  would  have 
'.resulted  from  the  act  of  the  other." 
But  this,  it  seems,  was  not  necessary 
to  the  reversal  of  the  judgment. 

aB.B. 


JOE  JACKSON  et  «1.,  Appto.. 

V. 

COMMONWEALTH  OF  KENTUCKY. 

Kentiwdbtf  Ooutt  of  AppeaU—Apra  97,  1920. 

(—  Ky.  — .  220  g.  W.  1045.) 

CUminal  law  —  credit  for  time  served. 

1.  Persons  erroneously  sentenced  to  the  house  of  reform  instead  of  the 
penitentiary  for  commission  of  crime  are  entitled  to  credit  for  the  time 
served  there  when  the  sentence  is  corrected. 

iSee  note  on  this  question  beginning  on  page  968.] 

error  in  place  of  commitment  — 
correction.  corrected  at  a  subsequent  term  of 

2.  An  error  in  the  place  of  commit-  court. 

nient  in  a  sentence  fur  crime  may  be       [See  8  R.  C.  L.  246.] 


Appeal  by  defendants  from  a  Judgment  of  the  Circuit  Court  for  Grant 
County,  resentencing  them  to  the  penitentiary  after  their  discharge  from 
the  house  of  reform  to  which  they  had  been  committed  upon  pleading 
guilty  to  the  crime  of  grand  larceny.   Revened  vnth  directions. 

The  facts  are  stated  in  the  opinion  of  the  court. 
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Messrs.  J.  J.  Blackburn  and  L.  M. 
Ackman,  for  appellants : 

When  defendants  were  placed  in  the 
Greendale  House  of  Reform  under  the 
judsrment  of  the  Grant  circuit  court,  a 
writ  of  habeas  coj^ius  was  the  proper 
remedy,  and  on  said  writ  they  should 
have  been  finally  discharged,  and  if  so 
discharged  such  former  trial  would 
have  constituted  a  former  jeopardy. 

Ex  parte  Parks,  93  U.  S.  18,  23  L. 
ed.  787;  Re  Snow.  120  U.  S.  274,  30 
L.  ed.  658,  7  Sup.  Ct.  Rep.  556;  Re  Niel- 
sen, 131  U.  S.  176,  33  L.  ed.  118,  9  Sup. 
Ct.  Rep.  672;  Re  Mills,  135  U.  S.  263,  34 
L.  ed.  107,  10  Sup.  Ct.  Rep.  762. 

Messrs.  Charles  I.  Dawson,  Attorney 
General,  and  iohn  J.  Howc^  for  the 
Commonwealth : 

Where  a  defendant  duly  convicted 
of  a  crime  obtains  his  discharge  from 
imprisonment  on  habeas  corpus,  on 
the  ground  that  his  sentence  was  il- 
legal, the  court  has  jurisdiction  to  im- 
pose a  corrected  sentence,  although 
the  term  at  which  he  was  convicted 
and  sentenced  has  passed. 

Bryant  v.  United  States,  180  C.  C.  A. 
491,  214  Fed.  51. 

Changes  in  the  sentence,  however, 
which  do  not  alter  the  punishment,  but 
only  change  the  time  or  place  of  its 
infliction,  may  be  made  at  a  subse- 
quent term.  ' 

People  v.  Finucan,  151  App.  Div.  92, 
135  N.  Y.  Supp.  936;  State  v.  Cardwell. 
95  N.  C.  643;  Kingen  v.  Kelley,  3  Wyo. 
566,  15  L.R.A.  177,  28  Pac.  36;  Combs 
V.  Com,  160  Ky.  386,  169  S.  W.  879. 

Sampson,  J.,  delivered  the  opinion 
of  the  court : 

Two  young  men,  Jackson  and 
Sims,  were  jointly  indicted  in  the 
Grant  circuit  court  for  the  crime  of 
grand  larceny,  to  which  charge  they 
pleaded  guilty.  A  trial  being  had, 
the  jury  returned  a  verdict  reading: 
"We,  the  jury,  And  the  defendants 
guilly,  and  fix  their  punishment  at 
eighteen  months  in  the  peniten- 
tiary." 

Jackson  was  only  nineteen  and 
Sims  eighteen  years  of  age,  and, 
these  facts  having  been  made  known 
to  the  court,  the  defendants  were 
sentenced  to  the  house  of  reform,  at 
•Greendale,  instead  of  the  penitenti- 
ary, at  Frankfort.  From  the  orders 
of  the  circuit  court  we  learn  that 
this  was  done  at  the  instance  of  the 
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defendants  |ind  by  the  consent  of  the 
attorney  for  the  commonwealth.  The 
defendants  were  carried  to  the  re- 
form school  and  there  confined  un- 
der its  rules  for  ten  days.  In  the 
meantime  they  applied  to  the  judge 
of  the  Fayette  circuit  court  for  a 
writ  of  habeas  conma,  which  was 
granted,  and  upon  hearing  they  were 
discharged  from  the  institution  be- 
cause of  their  age,  and  remanded  to 
the  Grant  county  jail.  When  this 
was  done,  the  judge  of  the  Grant 
circuit  court  called  a  special  term, 
and  the  commonwealth's  attorney 
gave  notice  to  the  defendants  that 
he  would  on  a  day  named  move  the 
court  to  correct  that  part  of  the  orig- 
inal judgment  whereby  the  defend- 
ants were  sentenced  to  the  house  of 
reform,  instead  of  the  penitentiary. 
On  a  hearing  before  the  court  on  the 
day  named  in  the  notice,  the  defend- 
ants objected  to  the  motion  of  the 
commonwealth's  attorney,  and  filed 
a  plea  of  former  jeopardy  and  for- 
mer conviction,  to  which  the  com- 
monwealth demurred,  and  the  de- 
murrer was  sustained,  the  objection 
of  the  defendants  overruled,  and  the 
motion  to  correct  the  sentence  and 
again  sentence  the  defendants  was 
sustained.  The  court  then  pro- 
nounced sentence  upon  the  defend- 
ants in  accordance  with  the  verdict, 
sentencing  them  to  the  penitentiary 
for  eighteen  months  each,  and  di- 
rected the  sheriff  of  the  county  to 
transport  them  to  the  state  peniten- 
tiary, "there  to  be  confined  at  hard 
labor  for  a  period  of  eighteen 
months."  To  all  this  proceeding  the 
defendants  objected,  and,  their  ob- 
jection being  overruled,  they  except- 
ed, and  prayed  and  are  now  prosecut- 
ing an  appeal  to  this  court. 

Appellants  contend:  (1)  That  the 
Grant  circuit  court  lost  jurisdiction 
of  this  case  after  it  adjourned  its 
trial  term,  and  had  no  power  to  en- 
ter any  order  in  the  case  at  the  spe- 
cial or  any  subsequent  term.  (2) 
They  having  served  time  in  the 
house  of  reform  under  the  fu-st  judg- 
ment, the  trial  court  is  barred  from 
entering  a  second  judgment  which 
would  operate  as  a  second  jeopurdy 
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in  violation  of  defendants'  constitu- 
tional riffhts. 

After  the  verdict  of  the  jury,  the 
court  immediately  pronounced  sen- 
tence upon  them,  and  they  were  soon 
thereafter  carried  to  the  house  of  re- 
form, the  orders  were  signed,  and 
court  closed  in  due  course.  Appel- 
lants insist  that  the  court  did  not 
thereafter  have  jurisdiction  to  enter 
any  order  in  the  case.  This  is  ordi- 
narily true,  but  in  a  criminal  case  of 
this  nature  the  rule  is  different 
Most  courts  are  averse  to  discharg- 
ing criminals  who  have  been  duly 
convicted,  when  the  application  for 
their  release  is  by  petition  for 
habeas  corpus,  based  on  some  error, 
omission,  or  mistake  in  the  sentence, 
which  might  have  been  cured  or  cor- 
rected by  appeal,  and  this  rule  is 
more  in  consonance  with  reason  and 
justice  than  that  which  recognizes 
the  right  of  the  defendant  to  be  dis- 
charged for  some  technical  error 
committed  by  the  trial  court.  This 
question  was  before  this  court  In  the 
case  of  Combs  v.  Com.  160  Ky.  396, 
169  S.  W.  883,  and  in  passing  upon 
it,  we  said:  "Appellant  also  com- 
plains of  the  action  of  the  trial  court 
in  setting  aside  so  much  of  the  judg- 
ment entered  at  the  trial  term  as 
sentenced  him  to  the  house  of  re- 
fonn  until  he  should  be  twenty-one 
years  of  age.  At  the  trial  term, 
February,  1914,  appellant,  on  his 
own  motion,  was  sentenced  to  the 
house  of  reform  until  he  should  ar- 
rive at  the  age  of  twenty-one  years ; 
and  at  the  June  term,  1914,  the  com- 
monwealth attorney  gave  notice 
and  entered  a  motion  for  a  correc- 
tion of  that  part  of  the  original 
judgment.  The  court  granted  the 
motion,  and  reformed  the  judgment 
in  so  far  as  it  ordered  his  confine- 
ment in  the  house  of  reform  until  he 
should  arrive  at  the  age  of  twenty- 
one  years.  Appellant  contends  that 
this  action  of  the  court  was  preju- 
dicial ;  but  we  think  not  It  would 
not  have  been  lawful  to  have  sent 
appellant  to  the  house  of  reform, 
and  the  prison  commissioners  would 
have  transferred  him  to  the  ref orm- 
Btory.   Thompson  v.  Com.  169  Ky. 


8,  166  S.  W.  623.  And  the  order 
having  been  made  on  appellant's 
own  motion,  he  will  not  be  heard  to 
complain  thereof." 

The  general  rule,  as  laid  down  by 
text-writers  and  courts,  is  much  as 
stated  in  the  Combs  Case:  "Changes 
in    the  sentence, 


however,  which  do  JSiS"*' 
not  alter  the  punish- 


•rror  !■  plme 


ment,     but  .only 
change  the  tinie  or  place  of  its  in- 
fliction, may  be  made  at  a  subse- 
quent term.^'  16  C.  J.  1316. 

Supporting  this  text  cases  from 
New  York,  North  Carolina,  Wyom- 
ing, and  Kentucky  are  cited. 

I'he  rule  in  this  jurisdiction  is  well 
stated  in  the  Combs  Case  above  cit- 
ed, and  we  do  not  incline  to  the  rule 
of  discharging  defendants  for  errors 
made  by  the  trial  court  in  the  sen- 
tence pronounced.  The  trial  and 
verdict  in  this  case  were  regular, 
and  no  complaint  is  made  of  either 
by  appellants.  Only  that  part  of  the 
judgment  which  sentenced  the  pris- 
oners to  the  house  of  reform,  instead 
of  to  the  penitentiary,  was  errone- 
ous, and  the  judgment  went  so  far 
as  to  properly  provide  in  case  the  de- 
fendants, or  either  of  them,  arrived 
at  the  age  of  twenty-one  years  be- 
fore they  had  served  the  full  ei^- 
teen  month's  sentence  imposd  by  the 
verdict,  the  keeper  of  the  house  of 
reform  should  deliver  defendants  to 
the  state  penitentiary,  "there  to  be 
confined  at  hard  labor  for  the  bal- 
ance of  said  eighteen  months*  con- 
finement imposed  by  the  jury  in  said 
case." 

Looking  to  the  substance,  rather 
than  to  form,  and  to  the  merits, 
rather  than  to  useless  rules  of  pro- 
cedure, this  court  has  adhered  to  the 
doctrine  of  allowing  the  trial  court 
at  a  subsequent  term  to  correct  an 
erroneous  sentence  to  conform  to  the 
law  and  thus  meet  the  ends  of  jus- 
tice, rather  than  cling  to  a  form  or 
rule  which  obstructs  justice  and 
givra  the  criminal  the  advantage  on 
some  technical  error.  The  only  sub- 
stantial error  the  trial  court  made  at 
the  special  term,  in  ento-fng  the 
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judgment  sentencing  appellants  to 
the  penitentiary,  was  in  failing  to 
allow  them  credit  for  the  time  served 
in  the  house  of  reform.  It  would  be 
an  injustice,  as  well  as  flagrant  inva- 
sion of  their  legal  rights,  to  require 
them  to  serve  their  terms,  or  any 
part  thereof,  twice.  Since  they 
served  ten  days  in 
the  house  of  reform, 
they  were  entitled 
to  ten  days'  credit  on  their  eighteen 
months'  sentence  in  the  penitentiary. 


—credit  for 
time  aerved. 


and  the  court  should  have  adjudged 
their  terms  of  eighteen  months  to 
begin  with  the  date  of  their  entering 
into  the  house  of  reform  at  Green- 
dale.  On  a  return  of  the  case  the 
court  will  enter  a  judgment  sentenc- 
ing the  appellants  to  the  peniten- 
tiary for  a  term  of  eighteen  months, 
to  begin  as  of  the  date  of  their  con- 
finement in  the  house  of  reform.  In 
all  other  respects  the  judgment  is 
aiiinned. 
Judgment  reversed. 


ANNOTATION. 
Right  to  credit  for  time  served  under  void  aentence. 


As  to  power  to  change  time  for  com- 
mencement of  sentence,  see  annotation 
following  Bernstein  v.  United  States, 
3  A.L.R.  1669. 

It  is  generally  conceded  that  where 
an  original  sentence  is  merely  errone- 
ous, credit  may  be  had  for  the  time 
served  thereunder.  But  in  some  of 
the  cases  a  distinction  has  been  made 
between  sentences  which  are  merely 
erroneous  and  those  which  are  re- 
garded aa  absolutely  null  and  void, 
and  in  the  latter  instance  credit  for 
the  time  served  thereunder  is  refused, 
—a  result  seemingly  more  consistent 
with  dry  logic  than  natural  justice. 
The  distinction  has  not  been  made  in 
all  of  the  cases.  For  instance,  in  the 
I'eported  case  (Jackson  v.  Cou.  ante, 
955),  the  court,  without  reference  to 
the  question  whether  or  not  the  origi- 
nal judgment  was  void  or  merely  er- 
roneous, held  that  in  resentencing  the 
defendants  they  should  be  allowed 
credit  for  the  time  served  under  the 
erroneous  sentence.  It  will  be  remem- 
bered that  the  theory  of  the  court  was 
that  it  would  be  both  an  injustice  and 
a  "flagrant  invasion  of  their  legal 
rights"  to  require  them  to  serve  their 
terms  or  any  part  thereof  twice. 

And  in  the  California  case  of  Re 
Silva  (1918)  38  Cal.  App.  98,  175  Pac. 
481,  it  was  held  that  since  the  sen- 
tence under  consideration  was  not  ab- 
solutely void,  but  rather  merely  er- 
roneous in  that  it  did  not  provide  a 
definite  term  of  incarceration  as  it 
should  have  done,  the  sentence  upon 


correction  by  amendment  should  run 
from  the  date  of  the  irregular  judg- 
ment so  as  to  give  the  defendant  the 
benefit  of  the  time  served  thereunder. 

And  it  has  been  said  that  where  the 
time  served  under  a  void  sentence 
equals  or  exceeds  the  period  for  which 
the  accused  could  have  been  legally 
sentenced,  he  should  be  discharged. 
Ex  parte  Bulger  (1882)  60  Cal.  438 
(defendant  sentenced  to  house  of  cor- 
rection for  three  years,  and  after  serv- 
ing six  months  obtained  his  discharge 
on  the  ground  that  the  crime  was  pun- 
ishable by  "imprisonment  in  the  coun- 
ty join  not  exceeding  six  months")- 

But  in  Ex  parte  Gunter  (1915)  193 
Ala.  486,  69  So.  442,  where  defendant 
was  sentenced  to  the  penitentiary  for 
six  months  at  hard  labor,  but  the  stat- 
utes only  pennitted  a  sentence  to  hard 
labor  for  the  county,  it  was  held  that 
the  sentence  was  absolutely  void,  and 
that  a  discharge  from  the  void  sen- 
tence was  merely  from  custody  under 
that  sentence,  and  not  from  the  pen- 
alty attached  by  law  to  the  offense  of 
which  the  prisoner  had  bcieu  legally 
convicted,  so  that  the  trial  court  had 
power  to  resentence  without  consid- 
eration of  the  period  of  unlawful  con- 
finement in  the  penitentiary,  the  con- 
tinuity of  the  prosecution  having  been 
preserved  by  appeal.  The  court  ex- 
pressly distinguished  the  case  from 
those  where  the  sentence  was  merely 
erroneous  and  the  tinje  served  was 
such  as  might  have  been  lawfully  im- 
posed.   And  in  McCormkk  v.  State 
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(1904)  71  Neb.  505,  99  N.  W.  237. 
where  defendant  was  confined  for  a 
time  under  a  sentence  which  was  null 
and  void  because  of  the  fact  that  the 
trial  judge  had  failed  to  inform  him 
of  the  verdict  of  the  jury  and  to  ask 
him  if  he  had  anything  to  say  why 
Judgment  should  not  be  pronounced 
against  him,  it  was  held  that  the  time 
served  was  in  no  sense  a  part  of  the 
execution  of  a  valid  sentence  and 
could  not  be  credited  upon  a  subse- 
quent sentence.  It  does  appear  in  this 
case,  however,  that  the  defendant 
(  ould  have  obtained  a  suspension  of 
the  void  sentence  pending  the  deter- 
mination of  the  validity  of  the  first 
sentence,  so  that  in  a  sense  his  in- 
carceration thereunder  was  due  to  his 
own  failure  or  neglect.  In  reaching 
this  conclusion  the  court  distinguished 
the  case  from  those  wherein  the  first 
sentence  was  either  legal  in  whole  or 
in  part,  saying:  "It  will  be  observed 
that  in  the  case  at  bar  we  held  that 
the  first  sentence  imposed  upon  the 
plaintiff  was  void  for  the  reason  that 
the  court,  in  pronouncing  it,  had  not 
proceeded  in  the  manner  provided  by 
statute.  In  this  case  the  trial  court 
did  not  set  aside  a  former  legal  sen- 
tence and  judgment,  but  this  court  set 
aside  the  sentence  because  it  was  null 
and  void.  Upon  remanding  the  case 
to  the  district  court,  it  stood  there  on 
the  verdict  of  conviction,  and  upon 
which  the  trial  court  was  required  by 
law  and  the  order  of  this  court  to  pro- 
nounce a  valid  sentence  and  judgment. 
The  difference  between  the  cases  cited 
by  the  plaintiff  in  support  of  his  con- 
tention and  the  one  at  bar  is  a  radical 
one.  If  the  sentence  and  judgment  of 
the  trial  court  in  the  first  instance  had 
been  legal  in  whole  or  in  part,  and  if 
any  portion  of  the  same  had  been  exe- 
cuted, it  would  seem  that  the  plain- 
tiff should  be  discharged.  But  such 
is  not  the  case.  The  plaintiff  prose- 
cuted error  because,  as  he  claimed,  the 
sentence  and  judgment  were  illegal 
and  void,  and  his  contention  was  sus- 
tained. He  was  therefore  granted. the 
right  to  have  a  valid  and  legal  sen- 
tence pronounced  against  him.  This 


was  one  of  the  things  that  he  contend- 
ed for,  and  his  confinement  in  the  peni- 
tentiary for  want  of  a  suspension  of 

this  void  sentence  during  the  pendency 
of  his  error  proceedings  was  no  part 
of  the  execution  of  a  valid  sentence, 
and  the  judgment  complained  of  does 
not  amount  to  a  second  punishment 
for  the  same  offense."  And  in  Ogle  v. 
State  (1901)  43  Tex.  Crim.  Rep.  219, 
96  Am.  St.  Rep.  8G0,  63  S.  W.  1009.  15 
Am.  Crim.  Rep.  321,  where  defendant 
was  convicted  under  a  void  indictment 
and  served  a  part  of  the  sentence,  it 
was  held  that  the  time  so  served  could 
not  be  credited  upon  the  term  of  im- 
prisonment imposed  upon  a  subsequent 
conviction  under  a  valid  indictment. 

In  some  jurisdictions  statutes  have 
been  enacted  which,  in  some  instances 
at  least,  have  a  bearing  upon  the  ques- 
tion under  consideration.  For  in- 
stance, in  Iowa  it  is  provided  that  if 
a  defendant  imprisoned  during  appeal 
is  granted  a  new  trial  and  is  again 
convicted,  the  period  of  his  former  im- 
prisonment shall  be  deducted  from  the 
period  of  imprisonment  to  be  fixed  on 
the"  last  verdict  of  conviction.  See 
State  v.  Hopkins  (1885)  67  Iowa,  285, 
25  N.  W.  244  (holding  that  where  the 
record  is  silent,  the  presumption  is 
that  the  court  made  the  proper  dedud- 
tions)  ;  Travis  v.  State  (1899)  109  Iowa, 
602,  80  N.  W.  680  (holding,  same  as 
preceding  case) ;  State  ex  rel.  Bone  v. 
Barr  (1907)  133  Iowa,  132,  HO  N.  W. 
280  (holding  that  upon  resentence  the 
defendant  is  entitled  to  have  the  "good 
time"  earned  under  his  former  sen- 
tence considered  in  determining  the 
amount  of  further  punishment  that 
should  be  imposed) ;  State  v.  Butler 
(1912)  155  Iowa,  204,  135  N.  W.  628 
(holding  that  failure  of  the  court  to 
deduct  the  time  served  under  a  prior 
sentence  constituted  error) ;  State  v. 
Rogers  (1912)  156  Iowa,  670,  137  N. 
W.  819  (holding  that  where  a  sentence 
to  the  penitentiary  for  an  indefinite 
period  is  reduced  to  a  jail  sentence  of 
eight  or  nine  monUis,  credit  must  be 
given  on  the  latter  for  the  time  served 
under  the  former).  G.  J.  C. 
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GUST  JOHNSON,  Respt., 

V. 

FIRST  STATE  BANK  OF  ROLLINGSTONE  et  al.,  Appts. 

Iffnnrjiote  Supreme  Court— ^anuaiy  B,  10»0, 
(—  Minn.  — ,  175  N.  W.  612.) 

Bank  —  what  Is  payment  of  check  —  taking  drafts. 

Where  a  check  is  presented  for  payment  to  the  drawee  having  funds  of 
the  drawer  to  meet  it,  and  the  payee,  for  his  own  convenience,  receives 
part  in  cash  and  part  in  drafts  or  cashier's  checks  of  the  drawee,  the 
transaction  constitutes  in  law  a  payment  of  the  checks  so  far  as  the  drawer 
and  drawee  are  concerned,  so  that  the  drawee  cannot  set  up  as  defense, 
when  sued  on  the  drafts,  that  the  drawer  of  the  check  for  good  cause 
stopped  payment  thereon  after  the  drafts  were  issued  and  delivered  to 
the  payee  of  the  check,  nor  can  the  drawer  of  the  check  intervene  and  as- 
sert any  right  in  the  drafts  or  claim  any  relief  against  the  drawee. 

ISee  note  on  this  question  beginning  on  page  963.] 

Headnote  by  Holt.  J. 


Appeal  by  defendant  and  intervener  from  orders  of  the  District  Court 
for  Winona  County  (Callaghan,  J.)  sustaining  demurrers  to  defendant's 

answer  and  to  intervener's  pleading,  in  an  action  brought  to  recover  the 
amount  of  two  drafts  or  cashier's  checks  drawn  by  defendant  on  another 
bank  in  favor  of  plaintiff.  Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court 

Messrs.  Henry  M.  Lamberton  and  Messrs.  Otto  A.  Poirier  and  Tawne;, 
Brown,  Abbott,  &  Somsen,  for  appel-    Smith,  &  Tawney,  for  respondent: 


lants: 

Nothing  short  of  a  written  accept- 
ance or  oertiflcation  of  a  check  will 
work  an  assignment. 

Hunt  V.  Security  State  Bank,  91  Or. 
362,  179  Pac.  248. 

The  drawer  of  a  check  may  stop 
payment  at  any  time  before  payment, 
acceptance,  or  certification. 

Ra«9ser  v.  National  Exch.  Bank,  112 
Wis.  681,  56  L.R.A.  174,  88  Am.  St 
Rep.  979,  88  N.  W.  618;  Taylor  v.  First 
Nat.  Bank,  119  Minn.  626,  138  N.  W. 
783,  Ann.  Gas.  igi4A,  1302;  Morse, 
Banks  &  Bkg.  §§  397-400. 

A  check  is  payment  only  where 
there  is  a  specific  agreement  to  that 
effect. 

National  Bank  v.  Chicago.  B.  &  N. 
R.  Co.  44  Minn.  224,  9  L.R.A.  263,  20 
Am.  St  Rep.  566,  46  N.  W.  342.  560; 
First  Nat.  Bank  v.  McConnell,  103 
Minn.  340,  14  L.R.A.(N.S.)  616,  123 
Am.  St.  Rep.  336.  114  N.  W.  1129,  14 
Ann.  Cas.  396. 

Mr.  Leo  F.  Murphy  also  for  appel- 
lants. 


As  between  the  bank  and  interveiier, 
the  transaction  has  been  closed  and 
cannot  be  reopened  in  an  action  of  this 
character;  the  bank  and  the  inter- 
vener are  estopped  and  barred  from 
setting  up  any  transaction  growing 
out  of  the  issuance  of  the  check  by  the 
intervener  to  the  plaintiff,  the  bank 
having  accepted  said  check  and  paid 
the  same. 

Vanstrum  v.  Liljengren,  37  Himi. 
192,  33  N.  W.  555;  Anderson  v.  Rear- 
don,  46  Minn.  186,  48  N.  W.  777; 
Northern  Trust  Go.  v.  Rogers,  60  Hina. 
208,  51  Am.  St.  Kep.  626,  62  N.  W.  273; 
WasgaU  V.  First  Nat  Bank,  117  Mina. 
9,  43  L.R.A.(N.S.)  109,  134  N.  W.  2Si 
Ann.  Cas.  1913D,  416;  Taylor  v.  First 
Nat.  Bank,  119  Minn.  526,  188  N.  W. 
783,  Ann.  Cas.  1914A,  1802;  First  Nat 
Bank  v.  Gurrie,  147  Mich.  72,  9  URJl 
(N.S.)  698,  118  Am.  St  Rep.  637,  11« 
N.  W.  601, 11  Ann.  Cas.  241. 

Holt,  J.,  delivered  the  opinion  of 
the  court: 

This  action  was  brought  to  recov- 
er $4,000,  the  amount  of  two  drafts 
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or  cashier's  checks  drawn  by  defend- 
ant on  the  Merchants*  Bank  of  Wi- 
nona in  favor  of  plaintiff^  and  upon 
which  defendant  had  afterwards 
stopped  payment. 

Defendant  answered,  aMegjng  that 
plaintiff  had  entered  into  an  agree- 
ment to  sell  Jerome  Speltz  certain 
shares  of  stock  in  a  land  company 
at  $61  per  share  and  $224  besides; 
that  Speltz  gave  to  plaintiff  his 
check  for  $4,250  on  defendant  in 
payment;  that  through  mistake 
Speltz  believed  plaintiff  owned  and 
was  sellfng  him  sixty-slx  s&area  of 
stock,  and  computed  the  amount  due 
him  on  that  basis ;  that  in  fact  plain- 
tiff ovTned  but  thirty-nine  shares; 
that  plaintiff  knew  of  Speltz*s  mis- 
take and  knew  that  there  was  due 
him  but  $2,603,  and  that  he  took  the 
check  with  intent  to  cheat  and  de- 
fraud Speltz;  that  plaintiff  presented 
Speltz's  check  to  defendant  for  pay- 
ment, and  received  $260  in  cash  and 
the  drafts  or  cashier's  checks  above 
mentioned ;  that  thereafter,  but  be- 
fore the  drafts  were  presented  for 
payment  at  the  Winona  "Bank,  Speltz 
notified  defendant  to  stop  payment 
on  the  check  he  gave  plaintiff,  and 
thereupon  defendant  stopped  pay- 
ment on  the-  drafts  or  cashiers 
checks  it  had  issued  to  plaintiff.  It 
is  conceded  that  Speltz  had  ample 
funds  on  deposit  with  defendant  to 
meet  his  check  when  it  was  there 
presented  by  plaintiff,  and  that  de- 
fendant had  ample  funds  in  the  Wi- 
nona Bank  to  meet  its  drafts.  Plain- 
tiff demurred  to  this  answer  as  in- 
sufficient to  constitute  a  defense,  and 
the  court  sustained  the  demurrer. 
Defendant  appeals. 

Speltz,  alleging  the  same  state  of 
facte,  intervened,  and  asked  that  his 
Check  be  canceled  and  returned  to 
him,  and  .  that  he  have  judgment 
against  defendant  for  $4,000.  Plain- 
tiff demurred  to  the  pleading  on  the 
ground  that  it  does  not  state  a  cause 
oi  action  in  intervention.  This  de^ 
nlurrer  was  alsd  sustained,  and  in- 
tervener appeals. 

Defendant  is  a  state  bank  in  which' 
iiiti^ener  had  a  cheeking  account 
at  th^  time  of  the  transaction  staf  «A 
9  A.L.B.— 61. 
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ns  w.  eit.) 
in  the  pleadings.  When  plaintiff  ac- 
cepted intervener's  check  the  law 
did  not  regard  the  transaction  as 
payment  absolute  for  the  shares  of 
stock  in  the  absence  of  an  express  or 
implied  agreemoit  that  it  should  be 
so  considered.  First  Nat.  Bank  v. 
McConnell,  103  Minn.  340, 14  L.R.A. 
(N.S.)  616,  123  Am.  St.  Rep.  336, 
114  N.  W.  1129,  14  Ann.  Cas.  396. 
The  drawer  of  such  an  instrument 
may  revoke  the  authority  of  the 
drawee  to  pay,  accept,  or  certify  it 
at  any  time  before  it  is  paid,  accept- 
ed, or  certified.  Appellants  contend 
that  the  same  holds  true  in  respect 
to  the  drafts  issued  by  defendant. 
It  is  also  claimed  that  since  the  en- 
actijient  of  the  Uniform  Negotiable 
Instruments  Act  (Laws  1913,  chap. 
272  [Gen.  Stat.  1913,  §§  5813-6009] ) 
the  giving  of  a  check  or  d];aft  cannot 
be  regarded  as  an  assignment,  equi- 
table or  otherwise,  of  any  part  of  the 
funds  of  the  drawer  in  the  hands  of 
the  drawee;  therefore  the  drawer 
has  the  right  to  revoke  the  authbrity 
to  pay  at  any  time  before  there  has 
been  a  written  acceptance,  or  certifi- 
cation, or  actual  payment  of  the 
check  or  draft.  In  this  case  the 
Speltz  check  when  presented  was 
neither  certified  nor  accepted  in  con- 
formity with  the  act  mentioned. 
Was  it  paid? 

■  When  plaintiff  presented  the 
check  at  the  banking  house  of  de- 
fendant, the  drawer,  Speltz,  had 
money -on  deposit  to  fuUy  meet  it. 
It  was  presented  for  payment 
Plaintiff  received  $250,  and,  for  his 
'  own  convenience,  requested  the  two 
drafts  or  cashi^s  checks  for  the 
balance.  No  doubt,  defendant 
charged  Speltz's  account  with  the 
whole  amount.  Clearly  both  plain- 
tiff and  defendant  -  considered  the 
tranaactkm  as  a  payment  of  Speltz^s 
check;  for  the  former  parted  wiUi 
the  check  and  the  latter  with  the 
cash  and  the  drafts  whkh  it  knew,  to 
be 'good.  When  this  *  was  done  no 
contract  obligation  remained  in  re- 
spect to  the  check  either  as  betWeen 
plaintiff  and  Speltz.  or  as  Itetweeii  4^* 
fendant  and  Speltz*  The  check  had 
semd  its  puFpoKe,-  and  eoald  there^ 
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after  be  used  only  as  evidence  of  a 
past  transaction.  Had  defendant  be- 
come insolvent  before  the  drafts 
were  paid,  or  had  plaintiff  for  amr 
other  reason  failed  to  get  the  money 
therein  called  xor,  he  could  have  had 
no  recourse  asrainet  Speltz  on  the 
check,  nor  could  he  have  sued  him 
for  the  debt  or  claim  the  check  was 
jriven  to  settle  or  pay.  "When  a 
debtor  gives  his  creditor  an  order  on 
his  bank  to  pay  an  indebtedness, 
having  money  at  the  bank  to  pay  it 
on  presentation,  and  the  creditor 
waives  the  right  to  demand  cash  and 
accepts  bills  of  exchange  from  the 
bank  in  payment,  the  debt  is  satis- 
fied, though  the  exchange  proves 
worthless."  Loth  v.  Mothner.  53 
Ark.  116, 13S.W.  694. 

Whether  defendant  paid  the  check 
in  cash  or  with  its  ov.n  drafts  or 
cashier's  checks  was  no  concern  of 
Speltz.  That  was  a  matter  wholly 
between  plaintiff  and  defendant. 
Plaintiff  requested  the  drafts  instead 
of  the  cash,  and  cannot  well  be 
heard  to  say  that  they  were  not  ac- 
cepted in  payment  of  the  check  he 
surrendered.  And  when  plaintiff  is 
content  to  rest  on  the  obligations 
created  by  the  drafts  issued  by  de- 
fendant in  the  usual  course  of  busi- 
ness, it  ought  not  to  lie  in  the  mouth 
of  the  latter  to  say  that  the  check 
was  not  paid  by  the  transaction. 
Plaintiff  owed  defendant  nothing 
when  he  presented  the  check,  and 
the  drafts  were  net  given  as  provi- 
sional payment  of  any  debt  or  obli- 
gation then  existing  between  defend- 
ant and  plaintiff.  They  were  given 
and  taken  instead  of  money.  Bank 
drafts  or  bank  cashier's  checks  pass 
current  as  money  in  everyday  busi- 
ness transactions.  When  large  sums 
are  involved,  business  men  prefer  to 
receive  payment  in  such  paper  rath- 
er than  in  the  coin  of  the  realm.  In 
First  Nat.  Bank  v.  Maxfleld,  83  Me. 
576,  22  Atl.  479,  the  court  uses  this 
language  in  respect  to  a  draft  that 
was^Burrendered  upon  the  receipt  of 
a  check  from  the  acceptor:  ''The 
draft  in  question,  in  the  eye  of  the 
law,  was  paid  at  maturity,  and  be- 
came dead  to  the  commercial  world." 
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See  also  Equitable  Nat.  Bank  v. 
Grimn  &  S.  Co.  113  Cal.  692,  45  Pac. 
985,  where  a  bill  of  exchange  drawn 
on  defendant  was  presented  for  pay- 
ment, and  defendant  on  the  same 
day  gave  its  check  for  the  amount  to 
plaintiff,  and  directed  that  the  bill 
of  exchange  be  returned  to  it  by  mail 
J>ecause  the  clerk  who  had  the  bill 
m  his  charge  was  temporarily  ab- 
sent from  the  ,office  of  plaintiff's 
agent  when  the  check  was  there  de- 
livered. The  bill  was  so  returned, 
marked  paid.  It  was  held  that  the 
transaction  constituted  a  payment  of 
the  bill  of  exchange^  and  defendant 
could  not  stop  payment  of  the  check. 
Briggs  V.  Central  Nat.  Bank,  89  N. 
'  Y.  182,  42  Am.  Rep.  285,  also  bears 
out  our  conclusions  that  defendant 
here  cannot  set  up  the  defense  at- 
tempted. 

Appellants  rely  on  Hunt  v.  Secu- 
rity State  Bank,  91  Or.  362, 179  Pac 
248.  There  the  drawer  of  the  check 
notified  the  drawee  not  to  pay  after 
the  latter  had  received  the  check, 
properly  indorsed,  by  mail  from  a 
bank  at  a  distant  city  with  instruc- 
tions to  remit  the  amount  of  the 
check,  and  other  checks  inclosed, 
"in  Portland  exchange."  When  so 
notiiied,  the  drawee  had  already 
marked  the  check  paid  and  had 
placed  it  on  a  spindle  with  the  inten- 
tion to,  later  in  the  day,  charge  it 
against  the  drawer's  account  and  re- 
mit the  "exchange."  The  drawee 
did  not  remit  until  jafter  payment 
was  stopped.  The  court  said: 
"When  Hunt  [the  drawer]  ordered 
the  defendant  not  to  pay  tne  check, 
the.  bank  had  done  nothing  more 
than  to  satisfy  itself  that  the  check 
was  genuine,  and  that  thm  were 
sufficient  funds  to  pay  it,  and  to 
stamp  it  *Paid,'  and  to  place  it  upon 
the  spindle.  Ail  this  was  merely 
preparing  to  pay;  it  was  simply  a 
step  towards  payment;  it  was  not 
payment.  No  entry  was  made  on 
the  books.  The  drawer  was  not 
charged ;  the  holder  was  not  credit- 
ed. It  may  foe  assumed  that  the 
bank  intended  to  make  appropriate 
entries  on  its  books  and  to  remit; 
but  we  are  oonf  nmted  with  a  situa- 
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tiun  wher6  the  bank  had  not  yet  exe- 
cuted its  intention.  An  intention  to 
pay  is  not  payment.  What  the  bank 
did  was  done  in  contemplation  of 
payment;  bat  payment  was  not  com- 
pleted." 

It  is  quite  clear  that  the  language 
used  in  that  decision  strongly  sug- 
ests  that  here,  where  the  payee  pre- 
ssented  and  surrendered  the  check  to 
the  drawee,  upon  receiving  part  in 
cash  and  the  bal- 
vtv^m^oi  **     ance,  at  his  own  re- 

r^kii^dratt.  quest.  in  these 
drafts,  there  was  m 
law  a  payment  of  the  check  before 
the  drawee  undertook  to  stop  pay- 
ment. We  think  the  answer  shows 
no  defense. 

Reaching  that  conclusion  in  re- 
spect to  defendant's  answer,  it  fol- 
lows that  the  intervener's  complaint 
states  no  cause  for  intervention. 
Speltz  did  not  attempt  to  stop  pay- 
ment of  the  check  nntil  after  defend- 


ant had  fulfilled  all  the  duties  it . 
owed  him  with  reference  thereto, 
namely,  to  honor  it  when  presented 
for  payment.  Speltz  could  have  no 
claim  for  the  $260  defendant  paid 
pfauntiff,  nor  could  he  claim  the 
drafts  or  the  funds  on  which  the 
drafts  were  drawn.  It  is  not  a  case 
like  Hoidale  v.  Cooley,  143  Minn,  430. 
174  N.  W.  418,  where  the  intervener 
claimed  the  notes  in  suit  as  its  prop- 
erty because  its  agent  had  wrong- 
fully appropriated  the  same.  With- 
out intimating  that  Speltz  could  suc- 
cessfully urge  as  a  ground  of  inter- 
vention in  this  action  that  he  would 
otherwise  be  unable  to  obtain  redress 
from  idaintiif,  we  may  note  that 
there  is  no  allegation  that  plaintifT  '. 
is  insolvent  or  that  he  cannot  be 
made  to  respond  in  damages  for  any 
wrong  committed  in  the  stock  trans- 
action. 
The  orders  are  affirmed. 


ANNOTATION. 


Fraud  or  ottier  defense  to  check  as  avaflable  against  paper  issued  by  drawee 

bank  m  pigment  of  dwdc 


An  extensive  search  has  failed  to 
disclose  any  other  case  passing  upon 
the  right  of  a  bank  which  has  issued 
its  paper  in  payment  of  a  chedt  drawn 
upon  it,  to  defend  an  action  upon  the 
paper  issued  by  it  on  the  ground  that 
there  was  fraud  or  other  defense  to 
the  check.  That  the  bank  cannot 
make  such  a  defense  is  held  in  the 
reported  case  (Johnson  v.  First  Statb 


Bane,  ante,  960).  This  decision  in 
based  upon  the  theory  that  where  tiic 
payee  of  the  check  presented  and  sur- 
rendered it  to  the  drawee  bank,  npon 
receiving  part  in  cash  and  the  balance 
in  a  draft  there  was  in  law  a  payment 
of  the  check,  and  the  drawee  there- 
after could  not  stop  payment  upon  it ; 
hence,  the  bank  had  no  defense  to  thf 
paper  issued  hf  it.  W.  A.  E. 


£X  PARTE  THOMAS  TAYLOB. 

TenM  SujHTHM!  CHnvt  —  Matt^  34,  1930. 

(~  Tex.  — ,  220  S.  W.  74.) 

Caorts  —  power  to  Iwnar  Icttem  ras>^tory. 

1.  A  proper  court  has  inherent  power  to  honor  the  request  of  a  court 

of  an  independent  jurisdiction  expressed  by  letters  rogatory  for  the  use  of 
its  process  in  aid  of  obtaining  the  deposition  of  a  witness  whose  testimony 
Ifl  material  in  a  case  pending  in  the  requesting  court. 
{,S€€  note  on  this  qnestion  beginuing  m  page  968.] 
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Wltnew  — ^  duty  of  person  to  testify. 

2.  Men  generaUy  owe  the  duty  of 
giving  their  testiinony  to  courts  of 
justice  in  all  inquiries  where  it  may 
be  material. 

Deposition  —  duty  of  court  to  assist  in 
obtaining. 

3.  Courts  of '  justice  of  different 
countries  or  states  are»  in  aid  of  ja»- 
tice»  under  a  mutual  obligation  to  as- 
sist each  other  in  obtaining  testimony 
upon  which  the  right  of  a  case  may 
depend. 

[See  8  R.  C.  L.  1145,  1146.] 


— discretion  with  le^^ct  to  honoring 
letters  rogatoiy. 

4.  Whether  or  not  «  court  shall 
honor  letters  rogatory  from  the  courts 
of  another  state  is  a  matter  of  discre- 
tion. 

—  protection  of  witness. 

5.  A  court  honoring  letters  rogatory 
f^om  the  courts  of  another  state  will 
see  that  the  witness  is  not  compelled 
to  give  privileged  testimony,  although 
the  question  of  the  relevancy  and  ma- 
teriality of  the  testimony  is  one  for 
the  court  sending  the  letters. 

[See  3  R.  C.  L.  1145.] 


Application  for  a  writ  of  habeas  corpus  to  secure  petitioner's  release 
from  custody  to  which  he  had  been  committed  for  refusal  to  give  his  oral 
.deposition  in  obedience  to  an  order  of  the  court.  Denied, 

The  facts  are  stated  in  the  opinion  of  the  court'. 


Messrs.  Pope  &  Young  for  relator. 
Messrs.  Crane  &  Crane  opposed. 

Phillips,  Oh.  J.,  delivered  the  opin- 
ion of  the  court: 

The  circuit  court  of  Cook  county, 
Illinois,  in  a  suit  there  pending  of 
Nancy  J.  Wicks  v.  The  Tribune  Com- 
pan^,  issued,  on  November  20,  1919, 
a  commission  to  Jack  A.  Schley,  a 
notary  public  of  Dallas  county,  Tex- 
as, for  the  taking  of  the  oral  depo- 
sition of  the  relator,  Thomas  Tay- 
lor. The  notary  caused  Taylor  to  be 
served  with  a  subpoena  for  the  pur- 
pose of  obtaining,  his  appearance, 
but  Taylor  refused  to  appear  before 
him.  Thereafter,  on  January  17, 
1&20,  the  circuit  court  of  Cook  coun- 
ty, Illinois,  in  the  form  of  a  letter 
rogatory,  made  request  of  the  dis- 
trict. CQuH  of  Dallas  county  that,  by 
appropriate  process,  it  cause  the  wit- 
ness Taylor  to  appear  before  the  no- 
tary, or  someone  authorized  by  it, 
and  give  his  oral  deposition  for  use 
in  the  cause  pending  in  the  former 
court.  The  letter  rogatory  recited 
that  Taylor's  testimony  was  mate- 
rial in  the  cause,  and  justice  could 
not  be  completely  done  between  the 
parties  without  it,  as  given  by  oral 
dei^sition;  the  issuance  of  the  pre- 
vious commission  at  the  instance  of 
the  dief^ndant  after  due  notice  to 
thii'^lamtiff ;  Taylor's  refusal  to  ap- 
pear before  the  notary;  and,  in  sub- 
stance, that  the  formaliticis  of  the 


Illinois  laws  had  been  complied  with 
in  respect  to  the  giving  of  notice  for 
the  taking  of  the  deposition. 

The  district  court  of  Dallas  coun- 
ty. Honorable  £.  B.  Muse  presiding, 
on  January  19, 1920,  honored  the  re- 
quest so  made  of  it,  and  issued  its 
writ  commanding  the  witness  to  ap- 
pear before  the  notary  Schley  on 
January  30,  anti  give  his  deposition 
on  oral  interrogatories  as  might  be 
propounded  by  the  attorneys  for  the 
respective  parties  in  the  Illinois  suit. 
Taylor  refused  to  obey  this  writ. 
Thereupon,  the  Tribune  Company, 
defendant  in  the  Illinois  suit,  filed  an 
ancillary  proceeding  in  the  Dallas 
county  district  court  against  Taylor 
to  have  him  adjudged  in  contempt. 
He  was  cited  to  appear,  and  on  ex- 
amination announced  to  the  court 
th&t  he  would  refuse  to  give  his  oral 
deposition  in  obedience  to  its  order. 
The  court  adjudged  him  in  contempt 
and  remanded  him  to  the  custody  of 
the  sheriff  to  be  confined  imtil  such 
time  as  he  would  consent  to  obey  its 
order. 

The  question  presented  is  one  of 
jurisdiction, — whether  it  was  within 
the  power  of  the  district  court  of 
Dallas  county,  under  the  proceedings 
recited,  to  order  the  relator  to  ap- 
pear before  the  notary  and  give  his 
oral  deposition.  If  the  court  had  the 
authority  ,to  make  the  order,  it  was 
within  its  authority  to  enforce  it» 
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(—  r«*.  — ,  zto  B.  w.  n.) 

and  to  hold  the  relator  in  contempt  to  honor  it 
for  its  disobedience. 

The  power  of  a  proper  court  to 
honor  the  request  of  a  court  in  an  in- 
dependent jurisdiction  expressed  by 
letters  rogatory,  for  the  use  of  its 
process  in  aid  of  obtaining  the  depo- 
sition of  a  witness  whose  testimony 
is  material  in  a  cause  pending  in  the 
crt^^wr  [fitter,  while  pw- 
tojuniM  letters  hsps  Hot  frequently 
called  into  exercise, 
is  inherent,  and  does  not  depend  up- 
on statutes.  It  exists  to  prevent  a 
failure  of  justice.  It  is  related  to 
the  administration  of  justice  in  its 
best  sense.  Men, 
generally,  owe  the 
duty  of  giving  their 
testimony  to  courts  of  justice  in  all 
mquiries  - where  it  may  be  material. 
Courts  of  justice  of  different  coun- 
tries or  states, 
to^f'e^wt  therefore,  are,  in  aid 
to^Mist^im  of  justice,  under  a 
mutual  obligation 
to  assist  each  other  in  obteining 
testimony  upon  which  the  ri^t 
of  a  cause  may  depend.  There 
m&st  be'  the  judicial  power  some- 
where to  prevent  what  may  amount 
to  the  defeat  of  justice  through  the 
recalcitrant  conduct  of  a  material 
witness. 

This  obligation  of  courts  of  inde-' 
poident  jurisdiction  grows  out  of 
necessity, — ^the  necessity  that  the 
administration  of  justice  be  untram- 
meled  and  unobstructed.  It  rests 
opon  the  comity  of  states,  and  may 
be  said  to  proceed  from  the  law  of 
nations.  The  issuance  of  letters  rog- 
atory for  the  purpose  is  deriv^ 
from  the  civil  law.  The  power  is  one 
which  has  always  obtained  in  courts 
of  chancery. 
The  court  to  which  the  letter  rog- 
atory,  or  request,  is 
•ritSr^A'^t*  addressed,  is  under 
^Mwtf  no  compulsion  to  re- 

spect it.  It  is  with- 
in its  discretion  to  refuse  to  honor  it. 
It  is  a  matter,  as  has  been  said,  rest- 
ing upon  comity.  But  if  it  be  a 
court  of  appropriate  jurisdiction, 
there  is  no  question  as  to  its  power 
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and  by  its  process  ex- 
ecute it. 

In  the  execution  of  the  request,  it 
is  the  duty  of  the  court  to  see  thai 
the  witness  is  protected  in  all  of  his 
legal  rights.  In  general,  the  rele- 
vancy and  materiality  of  the  testi- 
mony adduced  is  for  the  determina- 
tion of  the  court  having  jurisdiction 
of  the  cause ;  but  the  court  executing 
the  request  will  see, 
for  instance,^  that 
the  witness  is  not 
compelled  to  give  evidence  which  is 
privileged. 

Under  the  general  jurisdiction 
possessed  under  the  Constitution  by 
the  district  courts,  it  was  within  the 
power  of  the  district  court  of  Dallas 
county  to  honor  the  request  of  the 
Illinois  court  and  to  order  the  wit- 
ness to  appear  before  the  notary  and 
give  his  oral  deposition,  a  method 
for  taking  the  testimony  of  witness- 
es having  the  express  sanction  of  the 
laws  of  this  state. 

The  following  authorities  may  be 
consulted  upon  the  general  question, 
and  sustain  the  ruling  here  made: 
Greenl.  Ev.  §  320;  4  Jones,  Ev.  § 
400 ;  Weeks,  Depositions,  §  128 ; 
State  V.  Bourne,  21  Or.  218,  27  Pac. 
1048;  . Keller  v.  B.  F.  Goodrich  Co. 
117  Ind.  556, 10  Am.  St.  Rep.  88, 19 
N.  E.  196;  Re  Whitlock,  51  Hun,  351, 
3  N.  Y.  Supp.  855;  Anonymous,  59 
N.  Y.  313;  Re  Martinelli,  219  Mass. 
68,  106  N.  E.  667;  Dowagiac  Mfg. 
Co.  V.  Lochren,  74  C.  C.  A.  841,  143 
Fed.  211,  6  Ann.  Cas.  573. 

The  case  of  Marshall  v.  Irwin,  280 
111.  90.  117  N.  E.  483,  cited  by  the 
relator, — the  further  citation  from 
18  C.  J.  682  being  founded  upon  its 
holding,^ — ^is  not  an  opposing  author- 
ity. There,  the  commissioner,  at- 
tempting to  obtain  the  deposition  of 
a  witness  in  Illinois  upon  a  commis- 
sion issued  by  the  court  of  another 
state,  filed  a  proceeding  in  the  Illi- 
nois court  to  have  the  witness  ad~ 
judged  in  contempt  for  refusing  to 
testify,  and  he  was  so  adjudged  by 
the  court.  It  was  held  that  the  com- 
missioner had  no  authority  under 
the  niinois  statutes  to  procure  such 
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an  order.  The  case  did  not,  in  any 
way,  involve  the  power  of  the  court 
to  respect  the  request  of  another 
court  to  aid  it  in  obtaining  the  depo- 
.sition  of  a  witness  within  its  juris- 
diction. The  court's  assistance 
there  had  not  been  invoked  by  the 


court  of  the  other  state,  and  it  was 
not  attempting  to  enforce  any  order 
made  in  virtue  of  such  application 
to  it. 

The  relator  is  remanded  to  the 
custody  of  the  sheriff  of  Dallas  coun- 
ty. 


ANNOTATION. 
Pow«r  of  court  to  nrae  or  to  honor  letters  rogatory. 


I.  Introduction,  066. 
IL  "Power  to  issue,  907. 
[II.  Power  to  honor,  069. 

The  reported  caae  (Ex  parte  Tay- 
UMt,  ante,  963)  turns  on  the  question 
of  the  inherent  power  of  the  court 
to  honor  letters  rogatory.  There 
aeems  to  be  no  question  under  the  au- 
thorities cited  in  the  present  annota- 
tion but  that  courts  have  this  inherent 
power,  although  the  practice  of  ex- 
amination on  oraV  interrogatories,  as 
was  ordered  in  the  Tatua  Ca^,  seems 
to  be  unusual,'  The  present  annota- 
tion does  not  purport  to  cover  ques- 
tions of  practice  regarding  the  grant- 
ing or  honoring  of  letters  rogatory, 
but  is  intfflided  rather  to  treat  the 
question  of  the  power  of  the  courts 
in  this  regard.  Since,  however,  the 
courts  very  generally  assume  that  the 
power  exists,  the  annotation  includes 
a  suiBcient  number  of  authorities  on 
questions  of  practice  to  show  that  tiie 
general  power  both  to  issue  and  to 
honor  letters  rogatory  is  well  estab- 
lished, as  inherent  in  the  courts. 

It  is  the  custom,  it  appears,  to  issue 
letters  rogatory,  where  the  govern- 
ment of  the  country  in  which  the  wit- 
nesses reside  refuses  to  permit  the 
execution  of  a  commission  appointed 
by  the  court  of  another  country  to 
take  testimony.  This  custom  arises 
out  of  the  mutual  obligation  of  the 
courts  of  the  different  countries,  un- 
der the  law  of  nations,  to  assist  one 
another  in  the  furtherance  of  justice. 
By  these  letters  the  court  abroad  is 
requested  to  take  the  testimony  of  cer- 
tain witnesses  named  for  use  in  a 
cause  pending  in  the  court  issuing  the 
request,  with  an  offer  on  the  part  of 


the  latter  court  to  do  the  like  for  the 

other  court  in  a  similar  case.  And  the 
request,  it  appears,  is  usually  accom- 
panied by  interrogatories.  Such  let- 
ters of  request  appear  not  uneomraon 
under  the  English  practice.  See  18 
Laws  of  England  (Halsbury)  pp.  611, 
614. 

There  is  a  very  broad  distinction,  it 
was  said  in  Kuehling  v.  Leberman 
(187S)  9  Phila.  (Pa.)  160,  between  the 
execution  of  a  commission  and  the  pro- 
curing of  testimony  by  the  instru- 
mentality of  letters  rogatory  or  let- 
ters requisitory,  as  they  are  some- 
times called;  in  the  foiiner  case  the 
rales  of  procedure  are  established  by 
the  court  issuing  the  commission,  and 
are  entirely  under  its  control;  in  tite 
latter,  the  methods  of  procedure  must, 
from  the  nature  of  the  case,  be  alto- 
gether under  the  control  of  the  for- 
eign tribunal  which  is  appealed  to  for 
assistance  in  the  administration  of  jus- 
tice. 

Letters  rogatory  were  unknown  to 
the  common  law,  and  came  from  the 
civil  law  through  the  admiralty  courts. 
Ibid. 

It  will  be  observed,  as  above  indi- 
cated, that  the  court  in  the  Taylor 
Case  ordered  the  examination  on  oral 
interrogatories.  While  this  feature 
does  not  apparently  affect  the  power 
■of  the  court,  written  Interrogatories, 
it  seems,  generally  accompany  the  let- 
ters rogatory,  and  their  absence  may, 
apparently,  affect  the  question  wheth-^ 
er  the  court  in  its  discretion  will  Jionor 
the  letters. . 

In  De  Villeneuve  Morning  Journal 
Asso.  (191S)  206  Fed.  70,  the  court* 
in  granting  a  motion  for  letters  roga- 
tory, stated  that  the.  case  was  one  in 
which  a  number  of  the  witnesses  were 
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tilrely  to  be  umrillinsr,  so  that  the  ex' 
aminations  should  be  oral,  although 
that  was  a  most  unusual  method,  and 
not  upon  written  interrogatories. 

But  it  was  held  in  Doubt  t.  Pitts- 
burgh ft  L.  E.  R.  Co.  (1897)  6  Pa.  Dist 
R.  238,  that  the  application  for  the 
taking  of  testimony  under  letters  roga- 
tory should  be  refused  because  no  in- 
terrogatories were  attached  to  the  let- 
ters, and  the  court  could  not  prevent 
the  abuse  of  process^  by  the  asking  of 
irrelevant  and  incompetent  questions. 

.  JJ.  Power  to  is«u«. 

The  proposition  that  courts  have  in- 
herent power  to  issue  letters  rogatory, 
aeenia  well  established.  Gross  v.  PaU 
mer  (1900)  106  Fed.  83S;  De  Ville- 
neuvev.  Morning  Journal  Asso.  (1913) 
206  Fed.  70;  Re  Martinelli  (1914)  219 
Mass.  58,  106  N.  E.  657;  Anonymous 
(1874)  69  N.  Y.  813;  De  Gauville  Auto 
Co.  V.  Metropolitan  Bank  (1908)  124 
App.  Div.  478,  108  N.  Y.  Supp.  1027; 
Bowen  v.  Havana  Electric  R.  Co. 
(1911)  146  App.  Div.  672,  131  N.  Y. 
Supp.  536;  Robb's  Petition  (1892)  11 
Pa.  Co.  Ct.  298;  Hite  v.  Keene  (1909) 
137  Wis.  625,  119  N.  W.  303.  See  also 
other  cases  cited  in  the  annotation  in 
which  .the  power  is  assumed. 

The  inherent  power  of  courts  to  issue 
letters  rogatory  was  held  in  De  Ville- 
neuve  v.  Morning  Journal  Asso.  (1913) 
206  Fed.  70,  supra,  not  restricted  by 
the  provision  of  the  Federal  statute 
treating,  of  the  method  of  execution 
and  return  of  letters  rogatory  issued 
in  cases  in  which  the  United  States  is 
a  pacty  or  has  an  interest.  The  court 
said :  "Letters  rogatory  have  very 
rarely  issued  in  this  circuit.  The  stat- 
utes of  the  United  States  confer  no 
general  power  upon  the  courts  to  issue 
them.  Seclion  875,  U.  S.  Rev.  Stat. 
(Comp.  Stat.  §  1486,  3  Fed.  Stat.  Anno. 
2d  ed.  p.  196)  does  treat  of  letters  is- 
sued in  cases  in  which  the  United 
States  is  a  party  or  has  an  interest, 
and  this  has  been  thought  evidence  of 
an  intention  upon  the  part  of  Con- 
gress to  restrict  the  inherent  power  of 
the  court.  However,  as  we  execute 
letters  rogatory  coming  from  foreign 
countries,  and  as  this  method  of  get- 
ting testimony  is  most  necessary  in 
countries  which  refuse  to  compel  the 


attendance  of  witnesses  under  commis- 
sions, I  think  we  ought  not  to  suppose 
that  Congress  intended  to  limit  the 
power  of  the  court." 

The  power  of  courts  to  issue  letters 
rogatory  is  not  dependent  on  statute, 
but  rests  upon  the  iiiternatlonal  good 
will  toward  each  other  by  which  courts 
of  civilized  couhtries  are  actuated.  Re 
Martinelli  (1914)  219  Mass.  68,  106  N. 
£.  667,  supra. 

It  was  said  in  Anonymous  (1874)  69 
N.  Y.  318,  supra,  that  although  a  com- 
mission rogatory  was  not  the  mode  au- 
thorized by  statute  for  the  taking  of 
testimony  of  witnesses  residing  out  of 
the  state,  the  power  to  issue  the  same 
would  seem  to  be  proper,  if  not  neces- 
sary, in  cases  where  th^  evidence  can 
be  produced  in  no  other  way,  on  ac- 
count of  the  laws  of  the  country  where 
the  witness  resides.  But,  conceding 
the  power,  the  court  held  that  wheth- 
er it  was  proper  to  exercise  it  in  a 
given  case,  and  whether  the  circum- 
stances justified  or  demanded  it,  were 
questions  calling  for  the  exercise  of 
the  discretion  of  the  court  to  which 
the  application  was  made,  and  could 
not  be  reviewed  by  the  court  of  ap- 
peals. 

And  in  Robb's  Petition  (1892)  11 
Pa.  Co.  Ct.  298,  supra,  the  court  said 
that  letters  rogatory  are  not  the  crea- 
tion of  a  statute,  but  existed  prior  to 
any  statute  on  the  subject,  and  arose 
from  the  principle  of  comity  between 
friendly  nations,  since  one  nation 
could  not  compel  the  attendance  of 
witnesses  from  another  nation,  and 
justice  would  often  fail  unless  there 
was  some  mode  of  obtaining  their  tes- 
timony; that  this  was  accomplished  by 
letters  rogatory,  for  which  there  was 
an  additional  reason  in  the  case  of 
foreign  nations,  in  that  each  was  jeal- 
ous of  its  own  territory  and  would  not 
permit  a  foreign  jurisdiction  to  inter- 
fere with  its  citizens  except  under  the 
sanction  of  its  own  courts. 

It  is  within  the  discretion  of  tiie 
trial  court  to  order  the  issuance  of  let- 
ters rogatory  for  the  taking  of  testi- 
mony in  a  foreign  country.  Hite  v. 
Keene  (Wis.)  supra. 

But  although  courts  have  inherent 
power  to  issue  letters  rogatory,  where 


Digitized  by 


GoQgle 


968 


AMERICAN  LAW  BEPORTS,  ANNOTATED.         [9  A-L^ 


the  testimony  sought  cannot  other- 
wise be  obtained,  yet  tiie  remedy  is 
only  resorted  to  hi  c^ses  of  necessity, 
owing  to  the  fact  that  the  law  of  the 
foreign  jurisdiction  then  governs  with 
respect  to  the  taking  of  testimony.  De 
Cauville  Auto  Co.  v.  Metropolitan 
Bank  (1908)  124  App.  Div.  478.  108 
Y.  Supp.  1027,  supra.  It  was  said 
also  that  the  cotirts  now  had  express 
statutory  power  under  the  Code. 

Although  holding  that  letters  roga- 
tory should  issue  where  the  desired 
testimony  could  not  otherwise  be  ob- 
tained, the  court  in  Gross  v.  Palmer 
(1900)  105  Fed,  833,  supra,  denied  the 
application  for  the  issuance  of  such 
letters  for  the  reason  that  the  show- 
ing was  insuflKcient  that  the  testimony 
could  not  be  obtained  by  a  commis- 
sion* The  court  said :  "A  commission 
is,  as  a  rule,  the  more  eiqpeditious, 
comprehensive,  and  satisfactory  means 
of  procuring  evidence  outside  the  ju- 
risdiction of  the  court,  and  this  means 
of  taking  such  testimony  is  favored 
by  the  courts  where  it  is  adequate.. 
Complainant,  seeks  to  establish  the 
fact  that  this  means  is  not  adequate 
in  this  instance  by  his  affidavit  made 
upon  information  and  belief  only. 
This  showing  I  do  not  deem  sufficient. 
I  am  of  the  opinion  that  the  impossi- 
bility of  obtaining  the  testimony  sought 
by  ordinary  procedure  under  a  com- 
mission should  be  established  with 
certain^ ;  the  most  satisfactory  meth- 
od being  the  issuance  of  such  commis- 
sion, and  its  return  showing  the  im- 
possibility, after  proper  efforts  made, 
of  obtaining  the  desired  testimony 
thereunder." 

Letters  rogatory  are  never  issued 
when  the  testimony  can  be  obtained 
on  a  commission,  which  is  a  much  more 
simple  and  speedy  method  of  obtain- 
ing testimony,  and  i.s  now  generally 
adopted  in  the  states  of  the  Union, 
Robb's  Petition  (Pa.)  supra. 

That  courts  have  inhei«nt  power  to 
issue  letters  rogatory  for  the  examina- 
tion of  a  witness  in  a  foreign  country 
seems  assumed,  and  the  practice  of  so 
doing  is  expressly  recognized  in  Ro- 
mero V.  Calaf  (1915)  7  Porto  Rico  Fed. 
Rep.  r05. 

And  that  a  court  has  inherent  pow- 


er to  issue  letters  rogatory  if  the  te»: 
timony  cannot  otherwise  be  obtained 
seems  assumed  in  Stengel  v.  Stengel 
(1915)  85  N.  J.  Eq.  277,  96  AtL  358, 
although  the  court  in  this  case  denied 
the  request  fo|:  the  issuance  of  such 
letters,  as  it  was  not  shown  that  a 
commission  could  not  be  executed. 

The  doctrine  that  it  is  discretionary 
with  the  court  to  issue  letters  rogatory 
appears  suiiported  by  the  case  of 
Ferrie  v.  Public  Administrator  (1855) 
3  Bradf.  (N.  Y.)  249,  although  the 
court  in  this  case  issued  a  commission 
in  the  ordinary  form  for  the  taking  of 
testimony  in  France,  instead  of  letters 
rogatory,  as  requested,  stating  that 
the  letters  rogato^  presented  no  ad- 
vantages and  was  oqposed  to  the  ob- 
jection that  it  removed  the  investiga- 
tion from  the  control  of  the  court,  and 
from  the  operation  of  those  rules  of 
evidence  prevailing  in  American  tri- 
bunals. 

It  is  the  constant  practice  of  the 
courts,  it  was  said  in  Re  Smith  (1913) 
79  Misc.  77,  189  N.  Y.  Supp.  ^  to 
issue  letters  rogatory  to  (Petals  of 
the'  German  Empire,  as  ordinary  com- 
missions to  take  depositions  of  wit- 
nesses in  Germany  are  not  ex  comitate 
executed  freely  there,  and  no  provision 
seems  there  to  be  made  for  such  com- 
missions. 

Letters  rogatory  were  issued  in  Nel- 
son V.  United  States  (1816)  Pet  C.  C. 
2S5,  Fed.  Cas.  No.  10,116,  where  the 
policy  of  the  government  of  the  conn- 
try  in  which  the  witnesses  were  to  be 
examined  was  not  to  permit  a  com- 
mission to  be  executed. 

The  power  inherent  in  a  court  to 
issue  letters  rogatoiy  can  be  aercised 
only  in  aid  of  a  cause  actually  pending 
in  the  court  which  issues  the  letters. 
Re  Itlartinelli  (1914)  219  Mass.  58. 
106  N.  E.  657.  It  was  said  that  this 
was  apparent  when  the  nature  of  the 
proceeding  was  considered,  it  being  in 
form  a  request  to  a  court  of  a  foreign 
jurisdiction  asking  that  court,  as  a 
matter  of  comity,  to  take  the  testi- 
mony of  a  witness  or  witnesses  within 
its  jurisdiction  and  transmit  the  same 
to  ^e  court  making  the  request,  for 
its  aid  in  the  doing  of  justice  in  a 
cause  before  it.   It  was  held  accord- 
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iaglf  im  Hda  ease  tiiat  it  was  not  with- 
w  tbe  power  of  the  superior  court  to 
issue  letters  rogatory  for  ^  the  taking 
of  testimony  to  be  used  in  proceed- 
ings pending  before  the  Industrial  Ac- 
cident Board  for  the  recovery  of  pay- 
ownts  provided  by  the  Workmen's 
Compensation  Act. 

It  is  not  within  the  power  of  a  court, 
even  of  general  jurisdiction,  to  issue 
letters  rogatory  to  obtain  testimony 
to  be  used  before  a  tribunal  over  whose 
procedure  aAd  trials  it  is  given  no  au- 
thority until  the  case  itself  is  brought 
before  it  for  review.  >Ibid. 

And  power  on  the  part  of  the  su- 
perior court  to  issue  letters  rogatory 
ander  the  above  circumstances  was 
held  not  conferred  by  a  statute  pro- 
viding that  the  Industrial  Accident 
Board  should  have  power  to  subpcena 
witnesses,  administer  oaths,  and  ex- 
amine books  and  records,  and  that  the 
superior  court  should  have  power  to 
enforce  by  proper  proceedings'tbe  pro- 
nsions  of  the  act  relating  to  the  at- 
tendance and  testimony  of  witnesses. 
Ibid. 

In  United  States  v.  Dennison  (1867) 
2  Ch.  Chamb.  Rep.  <U-  C)  176,  letters 
rogatory  were  issued  at  the  request  of 
the  United  States  government  for  the 
examination  of  a  witness  in  the  Unit- 
ed States,  although  the  Canadian  court 
stated  that  it  could  not  reciprocate 
the  courtesy,  but  that  a  clc|use  would 
be  added  explaining  the  omission  of 
the  usual  offer  to  reciprocate  on  the 
ground  that  the>Iaws  of  Upper  Canada 
did  not  permit  the  court  to  render  the 
same  service.  Whether  the  court  re- 
garded its  inability  to  reciprocate  as 
due  to  the  lack  of  a  statute  in  Canada 
similar  to  the  United  States  statute 
.  to  which  it  refers  does  not  appear. 

The  practice  of  the  Canadian  courts 
to  issue  letters  rogatory  for  the  ex- 
amination of  witnesses  in  other  coun- 
tries is  shown  in  the  following  cases, 
the  courts  being  held  to  have  a  dis- 
cretion as  to  whether  the  letters  shall 
be  issued:  Armstrong  v.  Gillies  (1908) 
6  Quebec  Pr.  Rep.  423;  Bernard  v.  Car- 
bonnean  (1904)  6  Quebec  Pr.  Rep. 
360;  Deslandes  v.  St.  Jacques  (1908) 
9  Qnbee  Pr.  Rep.  21S;  Edwards  v.  Le 


—Petit  Seminaire  de  Sainte  Marie  de 
Monnoir,  Rap.  Jud.  Qliebee  45  C.  S.  178. 


III,  Power  to  honor. 


The  ihajority  view  seems  to  be  that 
courts  have  inherent  power  to  honor 
and  to  execute  letters  rogatory  from 
another  state  or  country,  although,  as 
in  the  case  of  the  issuing  of  such  let- 
ters, they  have  a  discretion  in  the  mat- 
ter, not,  however,  to  be  exercised  arbi- 
trarily, and  are  not  bound  under  all  < 
circumstances  to  honor  the  request. 
Ex  PARTE  Taylor  (reported  herewith) 
ante,  963;  State  v.  Bourne  (1891)  21 
Or.  218, 27  Pac.  1048;  MeKenzie's  Case 
(184S)  2  Pars.  Sel.  Eq.  Gas.  (Pa.)  227, 

I  Clark,  866;  Robb's  Petition  (1892) 

II  Pa.  Co.  Ct,  298;  Doubt  v.  Pittsburgh 
&  L.  E.  R.  Co.  (1897)  6  Pa.  Dist  R. 
238.  See  also  other  ahthorities  else- 
where cited  in  the  annotation  Implying 
the  existence  of  the  power. 

But  the  court  in  Re  Romero  (1907) 
56  Misc.  319,  107  N.  Y.  Supp.  621,  in 
refusing  to  direct  service  on  a  resident 
of  New  York,  at  the  request  of  a  Mexi- 
can court,  to  answer  a  suit  in  Mexico 
where  it  had  no  property,  appears  to 
be  of  a  different  opinion  as, regards 
inherent  power  to  honor  lettws  roga- 
tory, it  being  said:  "By  statute  our 
courts  will  assist  in  the  execution  of 
foreign  letters  rogatory  for  the  ex- 
amination of  witnesses  within  our  ju- 
risdiction; but  even  as  to  such  process 
there  is  no  inherent  or  implied  power 
in  the  court.   The  authority '  must  be 

.  found  in  the  statute."  As  supporting 
this  view  the  court  cited  Re  (7anter 
(1903)  82  App.  Div.  103, 81  N.  Y.  Supp 

'  416,  in  which  it  is  said:  "There  is  no 
inherent  authority  in  the  supreme 
court  to  issue, a  8ubp<Bna  to  compel  the 
attendance  of  a  witness  to  give  testi- 
mony in  this  state  to  be  used  without 
the  state,  and  such  authority,  if  it  ex- 
ists at  all,  must  be  found  in  some  stot- 
ute  enacted  for  the  purpose  of  carry- 
ing into  effect  the  comity  existing  and 
that  should  exist  between  this  state 
and  other  states  or  countries  with  ref- 
erence to  facilitating  the  administra- 
tion of  justice." 

It  is  especially  proper  for  the  ^ourt 
to  honor  letters  rogatoiy  Issued  1^  the 
court  of  a  sister  state.  MeKenzie's 
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Case  (1843)  2  Pan.  Sel.  Eq.  Cas.  (Pa.) 
22T»  1  Clark,  S66»  supra.  It  was  held 
also  in  this  case  that  the  court  would 
not  inquire  into  the  relevancy  of  the 
testimony  which  it  was  sou^hlv  to  elicit 
under  the  letters  rogatory,  and  would 
leave  to  the  court  granting  them  the 
question  whether  they  were  lawfully 
issued. 

It  was  held  in  State  v.  Bourne 
(1891)  21  Or.  218,  27  Pac.  1048,  supra, 
that  the  circuit  courts  of  the  state  had 
power,  independent  of  statute,  to  re- 
quire the  attendance  of  a  witness  un- 
der letters  rogatory  from  another 
state.  The  court  said  that  a  duty  was 
created  which  no  state  could  refuse  to 
fulfil  without  forfeiting  its  standing 
among  ^  the  civilized  states  .of  the 
world ;  that  the  matter  appertained  to 
the  administration  of  justice  in  its 
best  sense,  and  the  exercise  of  the 
power  was  now  common  and  unques- 
tioned among  civilized  nations. 

The  inherent  power  of  courts  to  hon- 
or letters  rogatory  issued  in  foreign 
countries  is  recognized  (obiter)  in  Re 
Pacific  R.  Commission  (1887)  32  Fed. 
241,  where  the  court  distinguished  be- 
tween proceedings  to.  obtain  testimony 
by  this  method  and  a  proceeding  by  an 
investigating  commission  appointed 
under  act  of  Congress.  The  court 
said:  "There  are  certain  powers  in- 
herent in  all  courts.  The  power  to 
preserve  order  in  their  proceedings, 
and  to  punish  for  contempt*  of  their 
authoritYf  are  instances  of  this  kind. 
And  by  jurists  and  text-writers  the 
power  of  the  courts  of  record  of  one 
country,  as  a  matter  of  comity,  to  fur- 
nish assistance,  so  far  as  is  consistent 
with  their  own  jurisdiction,  to  the 
courts  of  another  country,  by  taking 
the  testimony  of  witnesses  to  be  used 
in  the  foreign  country,  or  by  ordering 
it  to  be  taken  before  a  magistrate  or 
conunissioner,  has  also  been  classed 
among  the  inhteent  powers." 

And  the  rule  that  it  is  discretionary 
with  the  court,  on  application,  to  en- 
force obedience  to  a  subpoena  issuing 
by  virtue  of  a  commission  or  letters 
rogatory,  is  approved  in  Simpler's 
Petition  (1901)  10  Pa.  Dist  R.  141, 
and  Bliss  v.  Milholland  (1901)  10  Pa. 
Dist.  R.  201,  although  these  cases  in- 
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volved  the  taking  of  tertimhny  nndu 
a  commission  rather  tluw  Mters  neg- 
atory. 

The  superior  court  of  Delaware,  in 
Shannon  Mfg.  Co.  v.  HcCauUey  (1902) 
—  DeL  — ,  56  Atl.  367,  granted  an  ap- 
plication under  letters  rogatory  froB 
Pennsylvania  for  the  appointment  of 
a  coouniasioner  to  take  testimony  in 
Delaware  for  use  in  a  suit  in  Penn- 
sylvania,  where  the  letters  stated  that 
without  the  testimony  justice  could 
not  completely  be  done  'between  the 
parties. 

The '  discretion  which  a  court  has, 
when  applitiation  is  made  to  it  by  let- 
ters rogatory  from  another  state  for 
the  taking  of  testimony,  to  comply 
with  the  request,  it  was  held  in  Doubt 
V.  Pittsburgh  &  L.  E.  R.  Co.  (1897)  6 
Pa.  Dist  R.  2S8,  was  not  affected  by  a 
statute  which  prescribed  the  mode  or 
form  of  procedure  in  such  cases. 
Without  setting  out  the  statute,  the 
court  said:  "The  Act  of  1833  merely 
recognizes  a  form  which  always  exist- 
ed in  judicial  tribunals,  and  prescribes 
the  mode  by  which  it  may  be  made  ef- 
fective. This  power  rests  upon  comi^, 
which,  in  itself,  implies  the  right  to 
exercise  judicial  discretion.  The 
words  of  the  act  do  not  deprive  the 
courts  of  this  discretion,  and  surely 
it  never  could  have  been  intended  to 
make  the  courts  of  this  state  the  un- 
questioning and  perhaps,  unwilling 
agents  of  a  court  of  another  state, 
whether  that  court  was  right  or 
wrong.  It  may  be  admitted  that  the 
comity  of  nations  in  fhis  matter  has 
the  force  of  /aw,  but  it  still  leaves  to 
the  court  whose  power  is  invoked  the 
right  to  determine  as  to*  the  legality 
and  rightfulness  of  its  exercise.  Ev- 
ery, presumption  must  be  in  favor  of 
the  legality  and  regularity  of  the  de- 
mand made  by  a  foreign  court,  but  it 
is  not  conclusive.  It  is  not  enough  to 
call  papers  letters  rogatory;'  they 
must  be  such  in  fact.  If  the  objection 
is  that  they  do  not  conform  to  the 
general  law  which  governs  all  courts, 
that  may  be  determined  by  the  court 
to  which  they  are  addressed.  If  the 
objection  is  that  they  are  not  in  ac- 
cordance with  the  laws  or  practice  «f 
the  courts  of  the  state  from  which  they 
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come,  they  muAt  be  determined  by  the 
courts  of  that  state." 

It  was  held  also  in  Doubt  v.  Pitts- 
burgh &  L.  E.  R.  Co.  (Pa.)  supra,  that 
the  application  should  be  refused  for 
the  reason  that  comity  did  net  require 
the  Pennsylvania  court  to  permit  the 
plaintiff,  who  was  a  resident  of  Fenn- 
aylvauia  and  had  brought  a  suit  in 
Ohio  against  a  corporation  of  both 
states  for  a  cause  of  injury  arising  in 
Pennsylvania,  to  examine  witnesses  in 
the  latter  state,  under  letters  rogatory 
from  Ohio,  the  plaintiff  having  insti- 
tuted the  suit  in  that  state  for  the 
purpose  of  avoiding  defenses  which 
might  be  set  up  under  the  laws  of 
Pennsylvania.  The  court  said :  "It  is 
on^  of  the  first  principles  of  the  ex- 
ercise of  comity  that  it  will  not  be 
given  at  the  expense  of  injustice  to 
the  citizen  of  the  state  to  which  the 
appeal  is  made.  .  .  .  We  are  not 
bound  to  assist  in  enforcing'claims  in 
violation  of  our  own  laws  in  favor  of 
a  citizen  who  voluntarily  and  without 
necessity  goes  outside  our  jurisdiction 
to  avoid  them.  And  it  does  not  matter 
whether  the  rights  of  the  parties  de- 
pend upon  statute,  or  on  the  common 
law  as  interpreted  by  our  courts." 

But  under  the  Pennsylvania  Statute 
of  1833,  providing  for  the  method  of 
procedure  wheta  letters  rogatory  jure 
received  from  aitother  state,  it  waa 
held  in  Zimmel's  Case  (1893)  13  Pa. 
Co.  Ct.  460,  that  the  courts  of  the  state 
could  not  execute  letters  rogatory  from 
another  country  issued  for  the  purpose 
of  securing  testimony  to  be  used  in  a 
criminal  prosecution.  The  court  said: 
**It  seems,  therefore,  that  the  Statut^ 
of  1833,  to  which  reference  has  bee^^ 
made,  is  extended  to  the  case  of  letters 
rogatory  from  a  foreign  tribunal,  and 
that  in  such  cases  the  courts  of  com- 
mon pleas  in  Pennsylvania  will  receive 
them  in  oivil  cases,  and  enforce  them 
according  to  their  own  prescribed 
methods  of  procedure  and  by  their 
proper  and  usual  processes.  It  no- 
where  appears,  however,  that  this 
statute  contemplated  the  taking  of  ev- 
idence in  this  way  for  criminal  cases, 
nor  under  the  direction  and  by  the 
process  of  our  courts  of  quarter  ses- 
ai<MiB  and  oyer  and  terminer,  organized 


for  criminal  prosecution.  The  talcing 

of  testimony  by  deposition  for  crim- 
inal cases  is  unknown  to  our  system 
of  jurisprudence,  and  §  9  of  art.  1  of 
the  Declaration  of  Rights  in  our  Con- 
stitution provides  that  in  all  criminal 
prosecutions  the  accused  hath  the 
light  to  meet  tiie  witness^  face  to 
face.  I  am  tiierefore  of  the  opinion 
that  the  courts  of  this  commonwealth 
are  not  competent  to  receive  these  let- 
ters rogatory,  and  to  enforce  the  tes- 
timony of  this  witness  by  deposition  or 
answers  to  interrogatories,  to  be  used 
in  a  criminal  cause."  ' ' 

It  was  held  in  Re  Letters  Rogatory 
(1888)  S6  Fed.  306,  that  an  order  for 
the  attendance  of  witnesses,  based  on 
letters  rogatory  from  a  district  judge 
of  Vera  Cruz,  should  be  set  aside,,  be? 
cause  it  did  not  appear  that  the  pro- 
ceedings, which  related  to  an  ^ves; 
tigation  as  to  smuggling,  amounted  to 
a  suit  for  the  recovery  of  money  or 
property,  within  the  provision  of  the 
Revised  Statutes  that  the  testimony  of 
any  witness  resident  in  the  United 
States  may  under  certain  circum- 
stances be  obtained  by  letters  rogatory 
to  be  used  in  a  suit  for  the  recovery 
of  money  or  property  depending  in  a 
court  in  a  foreign  country. 

And  where  request^  was  made  by  a 
judge  in  Uexico  that  a  New  York  court 
summon  a  resident  of  that  state  to 
answer  a  suit  brought  against  him  in 
Mexico  on  a  contract  which  was  made 
and  was  to  be  performed  there,  and 
apparently  under  the  laws  of  Mexico 
a  povonal  judgment  might  be  ren- 
dered by  default,  it  was  held  in  Re 
Letters  Rogatory  (1919)  261  Fed.  652, 
that  an  order  for  service  of  summons 
should  be  vacated,  both  because  the 
judicial  aid  invoked  was  without  prec- 
edent, letters  rogatory  being  in  prac- 
tice used  only  for  examination  of 
witnesses,  and  because  the  result 
would  be  contrary  to  the  system  of 
American  jurisprudence  which  treated 
the  legal  jurisdiction  of  the  court  an 
limited  to  persons  and  property  within 
its  territorial  jurisdiction.  The  same 
result  was  reached  on  similar  facts  in 
Re  Romero  (1907)  56  Misc.  319,  107 
N.  Y.  Supp.  621.  R.  E.  H. 
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NELS  KVALE,  Respt., 

V. 

DANIEL  KEANE,  Appt. 
Korth  Mhileota  Supreme  Courts  Mag  S3,  lOlS. 
(89  N.  D.  660,  168  N.  W.  74.) 

Kvidencc  —  answer'to  letter  —  sending  of  letter. 

1.  Where  it  is  aougrfat  to  introduce  in  evidence  an  answer  to  a  letter  which 
it  ia  claimed  was  previously  sent,  before  the  letter,  which  is  claimed  tb  be 
the  answer,  can  be  received  in  evidence,  it  must  first  be  proved  that  the 
letter  i»reviously  sent  was  properly  addressed  to  the  addressee  at  his  post- 
office  address  with  sufficient  postage  thereon,  and  that  thereafter  such 
letter  was  deposited  in  the  postoffice  or  some  branch  of  the  postal  service 
sMhorized  to  receive  and  collect  mail  for  transmission,  and  until  such  proof 
is  made  concerning  the  previous  letter,  there  is  no  foundation  laid  for  the 
admission  in  evidence  of  the  purported  answer  thereto,  and  the  same  ie 
inadmissible. 

ISee  note  on  this  question  beginning  on  page^^^^l 

—  snflScienc}'.  gaily  be  deposited  for  collection  and 

2.  Evidence  examined,  and  held  not  transmission  such  as  mail  hues  on  the 
aufficient  to  establish  the  makinsr  of  a    rural  routes. 

contract  by  correspondence.  [See  21  R.  C.  L.  764  et  seq.] 

.    .      ,  .      .  Contract  — by  letter  — Wftdlngrffeet 

3.  Evidence .  examined,  and  held  to  5^  Where  one  by  letter  makes  an  of- 
esUblish  the  incapacity  of  the  defend-  f to  sell  property  fbr  a  specified  price 
anttomaltea  contrwt  by  reasonof  his  upon  specific  terms,  and  there  is 

^'^'^P'*^  »n  unqualified  and  unconditional  ac- 

with  hU  v«y  advanced  age.  ceptance  of  the  offer,  the  mutual  let- 

— presunption  Ikhat  lett^  was  re-  ters  make  and  constitute  a  contnurt  in 

ceived.  writinK 

4.  Before  there  arises  any  presump-  roao  a  v  r  j  aio  1 
tion  in  law  that  a  letter  3Smed  to  fie  ^See  6  R  C.  L.  610.j 

sent  by  one  party  to  another,  the  ad-  —necessity  of  unconditional  accept- 

dressec^  has  been  received  by  the  ad>  ance, 

dnssee,  it  must  first  be  proved  that  6.  To  constitute  a  contract  to  sell 

the  letter  so  sent  was  properly  ad-  land  by  exchange  of  letters,  there 

dressed  to  the  addressee  at  his  post-  must  be  no  deviation  from  the  terms  of 

office    address,    and    was    properly  the  offer  in  the  letter  of  acceptance, 

stamped  with  sufficient  postage  there-  nor  must  tiie  letter  contain  a  new  or 

on  and  deposited  in  8<Hne  postoffice  or  different   proposition   which  wonlo 

spme  subdivision  of  the  postal  depart-  c-hange  the  terms  of  tl^e  offer, 

ment,  where  mail  may  properly  and  Ie-  [See  6  R.  C.  I*  608.] 

Headnotes  1-4  by  Grace,  J. 


Appeal  by  defendant  from  a  judgment  of  the  District  Court  for  Renville 
County  (Leighton,  J.)  in  favor  of  plaintiff  in  an  action  broufi^t  to  enfozee 
specific  performance  of  an  alleged  contract  to  sell  certain  land.  Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  James  R.  Hickey  and  Lee  Grace,  J.,  delivered  the  opinion  of 
Combs  for  appellant  the  court : 

Messrs.  Ryerson  ft  Rodsater  for  re-  This  action  is  one  of  specific 
»poDdent.  performance,  wherein  the  plaintiff 
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seeks  to  have  the  *  defendant  per- 
form a  certain  alleged  contract 
claimed  by  the  plaintiff  to  have  been 
made  between  defendant  and  plain- 
tiff with  reference  to  the  N.  E.  i 
of  section  21,  township  162,  range 
86,  Renville  county.  North  Bakota. 
Plaintiff  claims  that  he  is  entitled 
to  conveyance  of  said  premises 
from  the  defendant  to  the  plaintiff 
upon  the  payment  by  the  plaintiff 
CO  the  defendant  of  the  purchase- 
money  according  to  the  terms  of  the ' 
contract.  The  facts  in  the  case  are 
a&  follows:  On  the  7th  day  of 
April,  1916,  the  defendant  was  the 
owner  of  a  certain  tract  of  land 
above  described.  The  defendant  is 
a  resident  of  the  city  of  St.  Paul, 
Minnesota.  It  is  claimed  by  the 
plaintiff  that  on  the  7th  day  of 
April,  1916,  the  defendant  made  an 
offer,  in  writing,  to  sell  the  land  in 
question  to  the  plaintiff  for  $3,200, 
terms  of  such  sale  to  be  as  fol- 
lows :  $250  when  tiie  de^  is  dosed, 
$260  per  year,  after  the  year  1916, 
payable  January  1st  of  each  year, 
and  the  balance,  at  the  end  of  five 
years,  to  then  become  due  and  pay- 
able ;  interest  on  deferred  payments 
to  be  at  the  rate  of  6  per  cent  per 
annum,  payaUe  semiannually,  the 
first  interest  payments  to  be  made 
October,  1,  1916,  and  every  six 
months  thereafter.  Plaintiff  claims 
that  on  the  14th  day  of  April,  1916, 
and  before  said  offer  to  sell  was 
withdrawn  by  the  defendant,  the 
defendant's  offer  to  sell  such  land 
to  the  plaintiff  was  accepted,  which 
acceptance  in  writing  was  com- 
municated to  the  defendant  and  re- 
ceived by  him  about  the  17th  day  of 
April,  1916.  After  acceptance  by 
the  plaintiff  of  defendant's  offer 
was  communicated  to  and  received 
by  the  defendant,  the  defendant 
notified  the  plaintiff,  in  writing, 
that  he  would  not  perform  his  part 
of  the  contract.  The  plaintiff  as- 
serts he  is  ready,  able,  and  willing 
to  perform  his  part  ot  the  contract. 
Defendant  refuses  to  make  any  con- 
veyance of  said  land.  The  contract, 
if  any,  is  in  the  form  of  letters  ex- 
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changed  between  the  plaintiff  and 
defendant. 

The  action  is  maintained  upon  the 
theory,  and  the  complaint  is  framed 
in  pursuance  of  the  theoi^,  that  the 
defendant  made  an  offer,  m  writing, 
to  sell  the  real  estate  in  question  for 
a  specific  price  and  upon  specific 
terms,  and  that  the  plaintiff  made 
an  unconditional  acceptance,  in 
writing,  of  such  offer,  claiming 
thereby  to  have  made  a  binding  con- 
-  tract  for  the  purchase  of  said  land. 
it  is  a  principle  of  cootr«*- 
law,  well  estab-  fcy  letter- 
lished  and  under- 
stood,  in  the  law  of  contracts,  that 
where  one,  by  letter,  makes  an 
offer  to  sell  property  for  a  specified 
price  and  upon  specific  terms,  and 
there  is  an  unqualified  and  un- 
conditional acceptance  of  the  offer, 
the  mutual  letters  thus  written  make 
and  constitute  a  contract  in  writ- 
ing. It  is  also  a  well-settled  princi- 
ple of  law  that  in  thus  construing 
such  letters  to  constitute  a  contract 
there  must  be  no  deviation  from  the 
terms  of  the  offer  in  the  letter  ac- 
cepting the  terms  of  the  offer.  The 
letter  of  acceptance  ^ 
must  contain  no  «ne«>«iti«ui 
new  or  different 
proposition,  which  would,  to  any 
degree,  change  the  terms  of  the 
offer.  When  an  offer  is  made  as 
above  stated,  the  acceptance  must 
contain  no  conditions  which  add  to 
the  terms  of  the  offer.  By  this  rule 
the  transaction  in  question  must  be 
measured.  However,  t^e  terms  of 
the  contract  or  the  terms  of  the 
offer  and  the  acceptance  thereof 
must  be  distinguished  from  matters 
which  relate  not  to  the  terms  of  the 
contract,  but  to  the  execution  and 
performance  of  the  contract.  This 
distinction  is  of  importance  where 
contracts  are  made  as  a  result  of 
correspondence.  After  setting  forth 
the  correspondence  which  is  the 
basis  of  the  contract  in  question,  we 
will  endeavor  to  point  out  the  dis- 
tinction as  it  applies  to  this  case. 

The  entire  correspondence  is  as 
follows :  Kvale  testifies  he  had  some 
corre5tpondence  with  Daniel  Keane; 
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that  he  wrote  a  letter  to  him  on 
March  17,  1915.  He  testified  that 
hte  had  no  copy  of  the  letter  nor  the 
original,  but  that  he  wrote  and 
asked  him  if  he  would  sell  the  land. 
To  the  letter,  written  March  17th, 
Kvale  testifies  he  received  a  reply, 
which  is  exhibit  2,  which  came  in- 
closed in  exhibit  1,  the  envelop. 
The  envelop  is  postmarked  at  St. 
Paul,  Minnesota,  March  24,  1916. 
In  the  upper  left-hand  comer  is  the 
'cbnceded  address  of  the  defendant : 
'*642  Ifflehart  Avenue,  St.  Paul, 
Minnesota.'*  The  address  on  the 
envelop  is :  "Mr.  Nels  Kvale,  R.  F. 
D.  No.  2,  ToUey,  North  Dakota." 

Exhibit  2  reads  as  follows : 
St.  Paul,  Minnesota.  3/23/16. 

Mr.  Nels  Kvale,  R.  F.  D.  No.  2, 
Tolley,  North  Dakota. 
Dear  Sir:— 

I  received  your  letter  of  March  17, 
1915,  but  did  not  answer  at  that 
time  as  I  had  a  cash  offer  at  that 
time.  Will  you  let  me  know  whether 
you  still  desire  the  place  and  what 
you  would  be  willing  to  pay  at 
once?  I  also  wish  you  would  let  me 
know  what  basis  of  crop  payment 
yciu  would  be  willing  to  make. 

Hoping  to  hear  from  you  soon,  I 
ain 

Yours  truly, 

Daniel  Keane. 
642  Iglehart  Avenue,  St.  Paul, 
Minnesota. 

The  plaintiff  testifies  that  he 
wrote  an  answer  to  exhibit  2,  ad- 
dressed to  Daniel  Keane,  at  642 
Iglehart  Avenue,  St.  Paul,  Minne- 
.  sota,  and  deposited  the  same  in  the 
■  mail ;  ^  that  he  received  a  letter, 
■marked  "exhibit  4,"  which  came  in 
tiffe  envelop,  marked  .  "exhibit  3." 
^velop  is  postmarked  St.  Paul, 
.Mihnesota,  April  10,  1916.   In  the 
,  Upper  left-hand  corner,  it  contains 
the  following  words:    "642  Igle- 
hart Avenue,  St.  Paul,  Minnesota." 
^Ehe  ettvelop  is  addressed  to  "Mr. 
Nels  Kvale,  ToUey,  North  Dakota." 
•The  plaintiff  testifies  that  the  letter, 
«)diibit  4,  was  contained  in  the  en- 
velop; exhibit  3,  and  was  received 
by  the  plaintiff  in  the  United  States 
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mail.  The  letter^  exhibit  4,  reads  as 
f oUowB : 

St  Paul,  Minnesota.  4/7/16- 
•Mr.  Nels  Kvale, 

Tolley,  North  Dakota. 
Dear  Sir: — 

Received  your  letter  of  March 
Slst, — 16.  I  would  accept  thirty- 
two  hundred  ($3,200)  dollars,  based 
on  the  following  payments:  Two 
hundred  fifty  ($250)  dollars  when 
the  deal  is  closed,  $250  per  year 
after  1916,  first  payment  to  be  made 
on  or  before  January  first  of  each 
year,  the  interest  to  be  paid  semi- 
annually on  or  before  the  fiJTst  of 
October,  1916,  and  payment  every 
six  months,  the  rate  of  interest  to  be 
6  per  cent.  I  will  give  you  a  mort- 
gage running  for  five  years  and  if 
you  desire,  you  can  renew  mortgage 
at  that  time  if  the  total  am6unt  of 
same  is  not  paid.  The  taxes  are 
paid  for  1915  and  you  will  pay  all 
taxes  from  that  year. 

Will  you  kindly  let  me  hear  from 
you  at  your  earliest-  possible  con- 
venience? 

Yours  truly, 

Daniel  Keane. 
642  Iglehart  Avenue,  St.  Paul, 

Minresota. 
P.  S.   I  do  not  understand  what 
crop  payments  mean.  If  the  propo- 
sition above  agrees,  kindly  answer. 

The  plaintiff  testified  that  he 
wrote  Mr.  Keane  the  letter  which  is 
exhibit  5,  in  answer  to  exhibit  4, 
and  addressed  it  to  Daniel  Keane, 
642  Iglehart  Avenue,  St.  Paul,  Min- 
nesota: 

Tolley,  North  Dakota.  April  14, 
1916. 

Mr.  Daniel  Kean^  642  Ifi^ehart 
Avenue,  St.  Paul,  Minnesota. 
Dear  Sir: — 

I  have  received  yours  of  the  7th 
inst.  in  regard  to  sale  of  N.  E.  i  of 
Sec.  21,  Twp.  162  Rge.  86,  which 
you  offer  for  a  price  of  $3,200  with 
a  cash  paymeiit  of  $250  at  the  time 
when  the  deal  is  made  and  balance 
at  6  per  cent  semiannually.  -I 
hereby  agree  to  pay  you  the  said 
price  as  per  your  terms  stated  in 
your  letter  and  inclose  my  check  for 
$10  in  advance  as  part  pasrment  of 
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the  $250  to  be  paid  when  the  deal  ia 
closed,  and  I  would  therefore  ask 
you  to  have  the  contract  executed 
and  sent  to  me  in  duplicate  form 
and  I  will  sign  same  and  return 
copy  to  you  witii  $240  still  due  yon 
on  the  first  payment.  I  will  appre- 
ciate your  prompt  attention  to  this 
as  the  spring  work  soon  commences 
and  I  will  have  to  make  proper 
arrangements  to  work  this  land. 
Yours  very  truly, 

Nels  Kvale. 

In  reply  to  this  letter  plaintiff 
testifies  he  received  the  following 
letter,  exhibit  6: 

St  Paul,  Minnesota.  April  17, 1916. 

Mr.  Nels  Kvale, 
ToUey,  North  Dakota. 
Pear  Sir : — 

Your  letter  was  received  by  me 
this  morning  inclosing  a  check  for 
$10  which  I  herewith  return  to  you 
as  I  have  already  sold  my  property 
and  will  say  that  you  were  too  slow 
in  answering  my  letter.  If  you  had 
answered  it  about  five  days  ago  the 
sale  would  have  been  made.  There- 
fore, having  sold  the  property,  I  re- 
turn your  check. 

Yours  very  truly, 

Daniel  Keane. 

It  must  be  conceded  that  the  terms 
of  the  contract  are:  The  price  of 
the  land ;  the  amount  of  the  initial 
payment,  and  the  subsequent  pay- 
ments to  be  made  yearly;  the  time 
when  the  pajnnents  should  be  made; 
the  rate  of  interest ;  the  taxes ;  and 
the  proposition  to  take  a  mortgage, 
which  was  evidently  what  the  de- 
fendant meant  in  his  reference  to  a 
mortgage  in  his  fetter  of  April  7th. 
These  terms  are  definite  and  cer- 
tain. There  is  no  room  for  doubt  as 
to  what  they  mean.  The  plaintiff  in 
his  reply  letter  accepts  all  of  such 
terms.  Attention  is  called*  to  his 
language  in  this  letter,  "I  hereby 
agree  to  pay  you  the  said  price  as 
per  your  terms  stated  in  your  let- 
ter." Then  follows  the  balance  of 
the  letter.  It  will  be  seen  there  are 
no  new  terms  suggested,  no  change 
in  tiie  terms  demanded,  but  an  abso- 
lute acceptance  ^of  the  terms  «8 
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stated  by  the  defendant.  The  other 
matters  referred  to  in  plaintiff's 
reply  as  to  the  making  out  of  the 
contracts  in  duplicate  which  he 
asked  the  defendant  to  make  out 
and  send  to  him,  and  which  he 
would  sign  and  return  a  copy,  to- 
getiier  with  the  balance  of  the  first 
payment  of  $240,— all  related  to  the 
execution  and  performance  of  the 
contract,  arid  did  not  relate  to  the 
making  of  the  contract  or  the  terms 
thereof.  The  making  of  the  con- 
tract and  execution  and  perform- 
ance must  be  distinguished.  The 
making  of  the  contract,  if  it  were 
made,  was  completed  between  the 
plaintiff  and  defendant  when  the  de- 
fendant had  quoted  his  price  and 
terms  in  the  manner  in  which  he 
did,  which  price  and  terms  were 
unreservedly  accepted  by  the  plain- 
tiff. After  this  would  come  the 
execution  of  the  contract  which  had 
been  made.  While  the  letters  of 
themselves  constitute  the  contract 
so  far  as  to  be  binding  between  the 
parties  and  are  effective  for  the 
purpose  of  showing  an  actual  meet- 
ing of  the  minds  of  the  parties  in 
the  contract,  and  are  sufficient  to 
take  the  matter  without  Statute  of 
Frauds,  the  plaintiff  h&d  the  right 
to  assume  that  the  defendant  would 
desire  to  have  the  contract  executed 
in  a  more  durable  form  and  in  ac- 
cord with  the  ordinary  custom  of 
having  the  same  put  in  the  form  of 
contract  for  deed.  When  the  de- 
fendant made  the  price  and  terms 
in  the  manner  in  which  he  did,-  he 
necessarily  impliedly  obligated  Tcdm- 
self  to  complete  the  sale  of  the  land 
by  reducing  the  terms  to  the  form 
of  the  ordinary  contract,  or,  in 
other  words,  to  place  such  words 
in  a  permanent  form  so  as  to  pro- 
tect both  himself  and  the  buyer..  ' 

That  part  of  the  plaintiff's  letter 
which  refers  to  the  payment  of  the 
$10  and  the  payment  of  the  $240 
after  plaintiff  had  signed  and  re- 
turned a  copy  of  the  contract  re- 
lated to  the  performance  of  the  con- 
tract and  in  no  manner  changed  tihe 
terms  stated  by  the  defendant.  As 
it  appears  to  us,  if  the  defendant 
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ms.de  the  contract,  it  is  his  duty  to 
enter-  into  a  contract  or  execute  a 
conveyance  which  wou|d  contain 
the  terms  enumerated  By  him.  It 
might  not  be  the  duty  of  the  defend- 
ant to  make  such  contract  any  more 
than  that  of  the  plaintiff,  but  it  cer- 
tainly constitutes  no  change  in  the 
terms  of  the  contract  for  the  plain- 
tiff to  l*equest  the  defendant  to 
draw  such  contract  in  duplicate. 

We  are  of  the  opinion  that  the 
correspondence,  taken  as  a  whole,  is 
insu^cient  to  constitute  a  contract 
whereby  the  defendant  sold  the  land 
in  question  to  the  plaintiff  upon 
the  terms  stated  in 
Sicl"^.  the  letters  of  the 
defendant,  and  in- 
sufficient to  show  that  the  plaintiff 
purchased  such  land  upon  such 
terms  provided;  the  correspond- 
ence, as  introduced  in  the  case,  was 
incompetent  evidence,  and,  further, 
there  was  no  contract,  for  the  rea- 
son that  the  defendant  had  insuf- 
ficient capacity  to 
enter  into  the  con- 
tract. As  to  the  question  whether 
the  lettcfrs  werti  properly  admitted 
in  evidrace  and  as  to  whether  there 
was  a  sufficient  foundation  laid  for 
the  introduction  of  the  letters  in 
evidence,  we  are  of  the-  opinion  that 
no  proper  foundation  was  laid  for 
the  introduction  in  evidence  of  such 
letters,  and  that  they  were  im- 
properly admitted  as  evidence.  The 
general  rule  applicable  in  this  case 
is  that  laid  down  in  §  2163,  vol.  3, 
Wigmore  on  Evidence,  and  reads  as 
follows : 

"When  a  letter  is  received  by  due 
course  of  mail,  purporting  to  come 
in  answer  from  the  person  to  whom 
a  prior  letter  has  been  sent,  there 
are  furnished  thereby,  under  and 
above  mere  contente  showing  knowl- 
edge of  facts  in  general,  three  cir- 
cumstances evidencing  the  letter's 
genuineness:  First,  the  tenor  of 
the  letter  as  a  reply  to  the  first  in- 
dicates a  knowledge  of  the  tenor  of 
the  first;  secondly,  the  habitual  ac- 
curacy of  the  mail  in  delivering  a 
letter  to  the  person  addressed  and 
to  no  other  p^on  indicates  that  no 
other  person  was  likely  to  have  re- 


ceived the  first  letter  and  to  have 
known  ite  contents;  tiiirdly,  the  time 
of  the  arrival,  in  due  course,  lessens 
the  possibility  that  the  letter,  hav- 
ing been  received  by  the  right  per- 
son, hut  left  unanswered,  came  sub- 
sequently into  a  different  person's 
hands  and  was  answered  by  him. 
To  this  may  be  added  the  empirica] 
argument  that  in  usual  experience 
the  answer  to  a  letter  is  found  in 
fact  to  come  from  the  person  origi- 
nally addressed. .  There  seems  to  be 
here  adequate  grounds  for  a  special 
rule .  declaring  these  facts,  namdy, 
the  arrival,  by  mail,  of  a  reply,  pur- 
ported to  be  from  the  addressee  of 
a  prior  letter  duly  addressed  and 
mailed,  are  sufficient  evidence  of  the 
reply's  genuineness  to  go  to  the 
jury." 

The  author  uses .  this  further 
language  in  commenting  upon  this 
principle : 

"Such  a  rule — varying  slightly  in 
the  phraseology  of  different  judges 
— seems  now  to  be  universally  ac- 
cepted." 

In  the  case  at  bar,  there  was  no 
jury,  but  the  rule  applies  with  equal 
effect.  A  material  question  to  be 
first  answered  is :  When  is  a  -letter 
proved  to  have  been  sent  or  mailed 
so  that  such  proof  of  sending  or 
mailing  will  be  a  foundation  author- 
izing the  admission  in  evidence  of  a 
reply  letter  thereto?  We  are  of  the 
opinion  that  it  is  the  general  rule 
that  where  a  letter  is  offered  in  evi- 
dence, which  letter  is  claimed  to  be 
an  answer  to  a  previous  letter,  be- 
fore such  letter  which  is  the  answer 
can  be  received  in  _p„„«ptiaa 
evidence,  there  must  '•**•■•  «• 
be  proof  that  the 
previous  letter  was  written  or 
mailed.  National  Acci.  Soc.  v. 
Spiro,  24  C.  C,  A.  384,  47  U.  S. 
App.  293,  78  Fed.  774.  If  it  is 
shown  that,  the  previous  letter  is 
written  and  mail^  in  the  usual  and 
regular  manner,  with  sufficient  post- 
age prepaid,  the  reply  received  in 
due  course  of  the  mail  may  be 
treated  as  prima  facie  genuine. 
The  statement  in  a  letter  offered 
that  it  is  in  answer  to  a  letter  pre- 
viously received  does  not  of  itself 
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make  the  letter  admissible.  To  so 
hold  would  dispense  with  the  neces- 
sity of  proof  of  the  writing  and 
mailing  of  the  previous  letter,  and 
will  also  make  the  letter  the  proof 
of  its  own  genuineness.  This  would 
not  be  the  proper  method  of  proof, 
and  is  not  permissible.  Smith  v. 
Shoemaker,  17  Wall.  630,  21  L.  ed. 
717;  Butterworth  &  Lowe  v.  Cath- 
cart,  168  Ala.  262,  62  So.  896.  This 
is  one  rule  by  which  the  genuine- 
ness of  correspondence  may  be 
proved,  but  when  proof  is  sought  to 
be  made  under  this  rule,  strict  com- 
pliance with  the  requirements  of 
the  rule  is  necessary. 

Another  method  of  proof  in  such 
cases  is  to  prove  the  genuineness  of 
the  letters,  or,  in  other  words,  to 
properly  authenticate  them ;  for  in- 
stance, if  a  letter  has  been  written, 
direct  proof  that  the  letter  was  re- 
ceived by  the  person  to  whom  it  was 
addressed,  and,  if  a  reply  is  received 
tc  such  letter,  the  genuineness 
thereof  proved  by  showing  that  the 
signature  to  such  letter  is  the  gen- 
uine .signatuse  of  the  person  who 
wrote  it. 

The  plaintiffs  have  sought  to  es- 
tablish their  claim  by  the  first 
method,  and  in  order  to  permit 
proof  based  upon  the  correspond- 
ence entirely,  he  must  bring  himself 
strictly  within  this  first  rule.  It  is 
certain  that  the  rule  should  not  be 
extended.  To  do  so  would  afford 
too  great  an  opportunity  for  fabri- 
cation and  undue  advantage.  We 
are  of  the  opinion  Uiat  where  a  per- 
son undertakes  to  show  that  he  sent 
another  a  letter  by  mail,  no  pre- 
sumption will  arise  that  the  letter, 
so  sent  was  received  by  the  person 
to  whom  it  was  addressed,  unless  it 
is  shown  that  it  was  deposited  in 
the  postoffice  or  some  department 
thereof,  as,  for  instance,  in  a  mail 
box  on  a  rural  route,  and  that  such 
letter  was  properly  addressed  and 
stami>ed  with  sufficient  postage. 
Trezevant  v.  Powell,  61  Tex.  Civ. 
App.  449,  130  S.  W.  234.  It  is  con- 
ceivable that  a  person  could  write  a 
letter  to  another  and  deposit  it  in 
the  postoffice  without  stamping  it 
and  without  placing  sufficient  post- 
9  A.L.B.— 62. 
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age  thereon,  and  truthfully  claim 
that  he  had  addressed  the  letter  to 
the  party  at  his  proper  address  and 
deposited  it  in  the  United  States 
mail.  In  order  for  a  reply  to  a  let- 
ter written  to  have  a  proper  founda- 
tion for  its  admia^ibility  laid,  it 
must  first  appear  that  the  letter 
written  was  properly  addressed  to 
the  party  at  his 
known  or  usual  ad-  i«iteMeMdinK 
dress,  and  properly 
stamped  with  the  requisite  amount 
of  postage  thereon,  and  deposited  in 
the  postofiice  or  in  some  department 
thereof  authorized  to  receive  letters 
for  the  purpose  of  forwarding  them 
to  the  parties  to  whom  they  are 
addressed.  Has  the  plaintiff 
brought  himself  within  this  rule? 

We  think  it  advisable  to  quote 
some  of  the  testimony  in  this  re- 
gard : 

Q.  Mr.  Kvale,  did  you  have  some 
correspondence  witii  Daniel  Keane? 
A,  Yes. 

Q.  State  whether  or  .not  you 
wrote  him  a  letter  on  March  17, 
1915. 

A.  Yes. 

Q.  Have  you  a  copy  of  that  let- 
ter? 
A.  No.' 

Q.  Have  you  the  original  letter? 
A.  No. 

Q.  Do  you  remember  what  you 

wrote  about? 
A.  Yes. 

Q.  What  did  you  write  about?  , 
A.  I  wrote  and  asked  him  if  he 
would  sell  the  land. 
Q.  What  land? 

A.  If  he  would  sell  the  quarter  of 
land,  160 — ^21,  about  how  much  he 
would  take  for  that,  (The  town- 
ship and*  range  named  in  this 
answer  are  evidently  erroneous.) 

Q.  Do  you  i*emember  whether 
that  had  reference  to  the  N.  E.  I 
21—162—86? 

A.  Yes,  sir. 

It  will  be  observed  that  this  is  the 
initiid  letter  of  the  alleged  transac- 
tion. It  must  also  be  observed  that 
the  plaintiff  does  not  testify  that 
such  letter  was  addressed  to  the  de- 
fendant at  his  known  or  usual  ail- 
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dress,  or  that  such  letter  was  de- 
posited in  the  United  States  mail  or 
in  the  postoffice  or  any  department 
thereof  authorized  to  receive  such 
letters,  or  that  the  postage  was  paid 
or  the  letter  propwly  stamped,  in 
accordance  with  the  rules  of  the 
United  States  postal  laws  and  reg- 
ulations. It  appears  to  us  the  proof 
must  be  thus  first  made  before  there 
i£  any  proper  foundation  laid  for 
the  introduction  of  a  reply  of  such 
letter.  The  proof  explicitly  show- 
ing that  no  such  foundation  was 
laid,  the/alleged  reply  to  such  letter 
was  entirely  inadmissible,  though 
the  reply  may  have  been  received  in 
the  customary  way  throufi^  the 
United  States  mail. 

Further  testimony  of  the  plain- 
tiff is  as  follows : 

Q.  Did  you  write  a  letter  in 
answer  to  this  and  exhibit  2? 

A.  Yes. 

Q.  Addressed  to  Daniel  Keane,  at 
642  Iglehart  avenue,  St.  Paul? 
A.  Yes. 

Q.  Did  you  deposit  it  in  the 
mails? 
A.  Yes. 

Q.  After  that  did  you  receive  any 
further  letters  from  Daniel  Keane? 
A.  Yes. 

Q.  I  show  you  exhibit  3,  and  ask 
you  whether  you  received  that  en- 
velop in  the  mail? 

A.  Yes. 

Q.  Along  about  the  10th  to  tha 
15th  of  April? 
A.  Yea. 

Q.  I  show  you  exhibit  4,  and  ask 
you  whether  or  not  that  is  the  letter 
contained  in  the  envelop  marked  ex- 
hibit 3? 

A.  Yes. 

Q.  And  you  received  this  letter  in 
the  United  States  mail? 
A.  Yes,  sir. 

It  will  be  observed  that  the  plain- 
tiff, in  the  letter  which  he  testifies 
he  wrote  in  answer  to  exhibit  2, 
does  not  show  that  such  letter  was 
stamped  with  sufficient  postage ; 
hence  there  is  no  presumption  that 
tile  same  was  delivered  to  the  ad- 
dressee. The  plaintiff  having  not 
shown  that  such  letter  was  stamped 
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with  the  proper  amount  of  postage, 
for  aught  that  appears  in  the  testi- 
mony, the  plaintiff  might  have  writ- 
ten the  letter  and  deposited  it  in  the 
United  States  postoffice  without  the 
proper  stamps  or  postage  thereon, 
and,  if  so,  the  letter  would  not  be 
delivered,  and  at  all  events  it  is  cer- 
tain there  could  arise  no  presump- 
tion of  its  delivery,  and  there  is  no 
foundation  laid  which  would  admit 
in  evidence  a  reply  to  Buch  letter. 
Further,  in  reference  to  the  letter 
claimed  to  be  written  in  answer  to 
exhibit  2,  the  letter  Itself  is  not  in 
evidence,  neither  is  there  any  copy 
thereof  in  evidence,  and  there  is  no 
testimony  as  to  what  the  contents  of 
that  letter  were. 

We  think  it  must  conclusively  ap- 
pear there  is  no  foundation  for  the 
admission  in  evidence  of  exhibits  3 
and  4.  The  tenor  of  the  letter 
claimed  to  be  written  in  answer  tff 
exhibit  2  is  not  in  evidence,  and 
there  is  no  way  to  Imow  whether 
the  tenor  of  exhibit  3  is  in  answer 
to  the  tenor  of  l^e  letter  claimed  to 
be  written  in  answer -to  exhibit  2. 
It .  clearly  appears  that  exhibit  4 
was  not  properly  received  in  evi- 
dence; there  being  no  foundation 
for  its  reception. 

With  all  the  letters  we  have  re- 
ferred to,  being  concededly  inad- 
missible in  evidence,  the  letter  ex- 
hibit 5,  claimed  to  be  written  by  the 
plaintiff  in  reply  to  exhibit  4,  can- 
not be  supported  by  exhibit  4  or  an; 
other  preceding  letters,  and,  stand- 
ing alone,  even  If  it  were  admissir 
ble,  all  that  could  be  said  of  it  woold 
be  that  it  is  an  offer  by  the  plaintiff 
to  purchase  the  land,  which  was  de- 
clined by  the  defendant,  if  it  v 
assumed  that  exhibit  6  is  a  letter 
signed  by  Uie  defendant  or  under 
his -authority,  but  exhibit  5  is  sub- 
ject to  the  same  fatal  error  as  ex- 
hibits 4  and  2.  The  testimony  with 
reference  to  this  letter,  exhibit  5, 
does  not  show  that  it  was  deposited 
in  the  postoffice  or  the  United 
States  mail  or  any  postage  paid. 

Testimony  wi^h  reference  to  this 
letter  is  as  follows : 
Q.  After  receiving  the  letter  d 
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April  4th,  did  you  write  any  letters 
to  Danid  Keane? 
A.  Yes. 

Q.  Have  you  got  the-  original  let- 
ter? 
A.  Yes. 

Q.  You  haven't  got  the  letter  yoo 
I    mailed  to  him,  have  you  ? 
A.  No. 

I      Q.  I  will  show  you  exhibit  5,  and 
ask  yon  if  that  is  a  copy  of  the  let- 
!    ter  yon  sent  to  Danid  Keane  on 
I    April  14,19167 

!       A.  Yes. 

j       Q.  Did  you  inclose  the  original 

I    letter  in  an  envelop  ? 
I       A.  Yes. 

I       Q.  And  addressed  it  to  Daniel 
Keane  at  642  Iglehart  avenue,  St. 
Paul? 
A.  Yes. 

Q.  After  sending  that  letter,  did 
you  receive  any  further  letters  from 
Daniel  Keane? 
A.  Yes. 

Q.  I  will  ask  you  whether  you  re- 
ceived exhibit  7  in  the  mail? 
A.  Yes. 

Q.  About  the  17th  or  18th  of 

April? 
A.  Yes. 

Q.  About  that  time? 
A.  Yea. 

Q.  And  is  exhibit  6  the  letter  that 
vas  contained  in  that  envelop? 
A.  Yes. 

It  is  apparent  that  there  was  no 
foundation  laid  for  the  introduction 
of  exhibit  6,  for  the  reasons  we 
have  -p.bove  stated.  This  being  true, 
exhibit  6,  the  reply,  was  certainly 
Pot  admissible'  in  evidence.  Exhib- 
it 8  was  the  cheek  for  $10  which 
vas  returned  with  exhibit  6. 

Measured  by  the  rule  which  we 
have  set  forth  which .  governs  tJie 
admission  of  correspondence  and 
letters,  the  plaintiff  has  wholly 
failed  to  bring  himself  within  said 
rule.  It  is  also  plainly  evident  that 
the  rule  is  one  with  which  it  is  not 
difficult  to  comply,  It  is  also  evi- 
dent that  it  will  not  be  wise  to  ex- 
tend the  rule  further  than  it  is  and 
permit  letters  and  writings  to  be  in- 
troduced in  such  a  loose  manner  as 
to  open  wide  the  door  for  much  evil. 
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whidi  might  easily  result  from  any 
further  expansion  of  the  rule  enun- 
ciated. 

The  only  writing  offered  in  evi- 
dence to  which  there  is  a  genuine 
signature  of  the  defendant  is  exhib- 
it 9,  which  is  an  affidavit  verifying 
the  answer.  The  plaintiff  put  on 
the  stand  three  competent  witnesses, 
who  testified  to  this,  in  effect,  that 
the  signature  of  the  defenda^tt  to 
exhibits  9  and  6  were  the  same. 
This  testimony  can  avail  the  plain- 
tiff nothing,  for,  as  we  have  seen,  ex- 
hibit 6  was  inadmissible,  and  there- 
fore cannot  be  considered  as  part  of 
the  testimony;  and,  even  if  it  were 
admissible,  exhibits  6  and  9,  stand- 
ing alone,  would  not  prove  any  con- 
tract between  plaintiff  and  defend- 
ant. 

We  are  of  the  opinion  that  all  the 
letters  and  correspondence,  for  the 
reasons  we  have  stated,  should  have 
been  excluded.  Being  thus  excluded 
the  plaintiff  must  necessarily  fail  in 
his  proof  of  the  contract  alleged  in 
the  complaint.  Having  this  view  of 
the  case,  it  is  really  unnecessary  to 
pass  upon  the  mental  competency 
of  the  defendant  to  enter  into  the 
contract  in  question,  but  to  entirely 
dispose  of  the  case  we  will  do  so. 

There  is  testimony 'on  behalf  of 
the  plaintiff  that  the  defendant  was, 
at  the  time  in  question,  about 
seventy-seven  years  of  age.  During 
the  months  of  March,  April,  and 
May,  1916,  he  was  very  side,  afflict- 
ed with  heart  trouble;  he  had  two 
operations.  There  was  testimony 
that  he  could  not  carry  on  a  con- 
nected conversation ;  that  he  was  or- 
dered by  the  doctor  not  to  speak; 
that  his  mind  was  not  right ; 
that  he  would  talk  on  one  sub- 
ject, and  the  next  time  he  would 
forget  all  about  it.  This  testi- 
mony was  given  by  his  wife.  We 
think  the  testimony  in  this  regard, 
standing  alone  and  undisputed,  is 
sufficient  to  establish  a  want  of  ca- 
pacity to  execute  a  contract  as  im- 
portant as  the  one  under  considera- 
tion, however,  or,  in  fact,  to  execute 
any  contract.  Especially  is  this 
true  when  the  great  age  of  the  de- 
fendant is  taken  into  consideration. 
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coupled  wit)i  the  undisputed  afflic- 
tions with  which  he  was  sufferingr 
at  the  time  in  question.  We  are 
convinced  that  the  mind  of  the  de- 
tendant  was  so  incapacitated  aa  to 
be  unable  to  comprehend  the  import 
and  consequence  of  business  trans- 
actions of  the  nature  of  the  one  un- 
der consideration,  and  he  was  not  in 
such  mental  and  physical  condition, 
according  to  the  testimony,  to  have 
capacity  to  enter  into  the  contract 
under  consideration. 

It  appears  to  us,  for  the  reasons 
hereinbefore  stated,  that  the  plain- 
tiff can  never  recover  upon  his  al- 
leged contract,  if  for  no  other  rea- 
son than  the  incapacity  of  Uie  de- 
fendant. Thist  being  true,  a  new 
trial  could  serve  no  useful  purpose. 

Judgment  is  reversed,  and  the 
District  Court  is  instructed  to  enter 
a  dismissal  of  the  action,  with  costs 
in  favor  of  the  defendant 

Robinson,  J.,  concurring. 

This  is  an  appeal  from  a  Judg- 
ment for  the  specific  performance  of 
an  alleged  contract  to  sell  and  con- 
vey to  the  plaintiff  a  quarter  sec- 
tion of  land  in  RenvUle  county. 
There  is  no  just  claim  tiiat  any  pay- 
ment, or  tender  of  payment,  has 
ever  been  made  to  the  defendant. 
The  alleged  agreement  is  all  in  let- 
ters which  fail  to  show  a  completed 
contract  by  a  letter  dated,  St  Paul, 
March  23,  1916.  Defendant  invited 
plaintiff  to  make  an  offer  for  the 
land.  By  letter  of  April  7th,  de- 
fendant offers. to  accept  $3,200,  pay- 
able $260  when  the  deal  is  closed 
and  $260  a  year  after  1916,  with  in- 
terest at  6  per  cent  By  letter  of 
April  14th,  plaintiff  writes  defend- 
ant: "I  have  your  letter  of  the  7th 
inst.,  and  agree  to  pay  you  said  price 
as  per  terms  stated  in  your  letter 
and  inclose  you  check  $10  in  part 
payment.  I  ask  you  to  have  the 
contract  executed  and  sent  to  me  in 
duplicate  form.  I  will  sign  same 
and  return  copy  to  you  with  $250 
due  on  first  payment" 

The  writing  of  this  letter  did  not 
complete  a  contract  ,  or  tender  per- 
formance of  the  same.  It  was  mere- 


ly a  modified  offer  to  complete  a  con- 
tract on  the  terms  stated  in  the  let- 
ter. In  answer  by  letter  of  April 
17th  defendant  returned  the  check 
and  called  off  the  deal.  The  defend- 
ant had  not  offered  to  make  and 
sign  contracts  for  the  sale  of  the 
land  and  to  send  them  in  duplicate 
to  plaintiff  and  to  receive  his  check 
in  payment  of  $10,  or  any  sum.  The 
offer  of  defendant  was  in  legal 
effect  to  sign  contracts  for  the  sale 
of  the  land  on  cash  payment  of  $250 
at  St.  Paul.  Defendant  would  have 
acted  the  part  of  a  mere  simpleton 
had  he  made  contracts  and  sent 
them  to  Renville  county  .  without 
first  receiving  the  cash  payment. 

The  letters  show  merely  an  at- 
tempt to  bargain  for  the  sal6  of  the 
land.  There  is  no  showing  of  any 
completed  contract.  There  is  no 
showing  Of  facts  or  circumatancec! 
which  appeal  to  the  consdehce  of 
the  court  or  give  the  plaintiff  any 
equity.  The  statute  is  that  specifit- 
performance  cannot  be  enforced 
against  a  party  to  a  contract  in  cases 
following:  (1)  If  he  haa  not  re- 
ceived an  adequate  consideration 
for  the  contract ;  (2)  if  it  is  not  as 
to  him  just  and  reasonable;  (3)  if 
his  assent  was  obtained  by  any  un- 
fairness; (4)  if  his  assent  was 
given  under  the  influence  of  mis- 
take, misapprehension,  or  surprise. 
In  equity  there  is  no  property  jrighl 
more  sacred  than  that  of  a  man's 
title  to  land. ,  Hence,  on  a  bald  or 
naked  contract,  when  no  payment 
has  been  made  and  no  possession 
S^ven,  no  man  should'  be  forced  to 
sell  or  part  with  his  title  to  land 
only  on  proof  showing  a  just,  equit- 
able, and  considerate  contract. 
There  is  no  such  proof  in  this  case. 
There  is  some  proof  that  at  the  time 
of  writing  the  letters  defendant  was 
advancing  in  the  seventies  and  that 
he  was  in  feeble  health,  and  that  his 
letters  were  written  inadvisedly.  It 
needs  no  evidence' to  show  the  folly 
and  imprudence  of  an  aged  man  sell- 
ing a  quarter  section  of  good  North 
Dakota  land  for  $3,200  on  cash  pay- 
ment of  $260  and  annual  pay- 
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nients  o£^50.  The  purchaser,  hav- 
ing once  obtained  posaesaion  of  the 
land,  might  use  it  for  years  and 
never  make  a  second  payment,  and 
the  cost  of  regaining  the  land  might 
exceed  the  first  payment.  Such 
baid  and  improvident  contracts  do 
not  appeal  to  equity,  but  in  this  case 
the  proof  failed  to  show  the  mak- 
ing of  any  contract. 

Judgment  reversed,  and  action 
dismissed. 
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The  general  guestion  of  proof  o/ 
authenticity  or  genuineness  of  a  letter, 
ether  than  by  proof  of  handwriting  or 
typewriting,  is  treated  in  the  annota- 
tion following  Maynaro  v.  Bailey, 
post,  984.  The  cases  involving  reply 
letters,  of  which  the  reported  case 
(KVALB  V.  Keane,  ante,  972)  affords 
an  apt  illustration,  are  treated  in  sub- 
division JII.  of  that  annotation. 


K.  A.  MAYNARD 

V. 

E.  L.  BAILEY,  PIff.  in  Err. 

West  Virgifiia  Supretne  Court  of  Appe€ilH  —  March  3S,  i00O. 

(—  W.  Va.  — ,  102  S,  E,  480.) 

Evidence  —  authenticity  of  letter. 

1.  Though  genuineness  of  a  letter,  a  fact  essential  to  its  admission  in 
evidence,  is  ordinarily  proved  by  testimony  to  the  handwriting  of  its 
author,  circumstantial  evidence  is'admissible  for  the  purpose. 

[See  Ttote  on  this  questum  begiwning  on  page  984.] 

—  interference  with  trial. 


2.  Evidence  of  misconduct  of  a  par- 
ty to  an  action,  having  for  its  motive 
-or  purpose  prevention  of  a  fair  trial, 
by  intimidation  or  corruption  of  a 
witness  or  otherwise,  is  admissible 
against  him,  on  the  ground  of  its  ten- 
dency to  prove  the  falsity  or  fraudu- 
lent nature  of  his  claim  or  defense. 
—  letter  attempting  to  keep  witness 

away. 

3.  A  letter  written  to  a  witness,  by  a 
par^  to  an  action,  imploring  him  not 
to  testify  in  the  case,  denying  his 
knowledge  of  any  material  fact,  offer- 
ing to  pay  him  money,  if  needed,  aft- 
er a  trial  unattended  by  him.  and  ad- 
monishing him  of  danger  of  arrest  on 
a  criminal  charge  if  he  should  come 
into  the  state,  is  admissible  evidence 
against  the  writer. 

Headnotes  1-4  by  Poffenbargeb,  J. 


—  typewritten  letter  —  how  proved.  ■ 

4.  The  authenticity  or  origin  of  a 
typewritten  letter,  signed  in  typewrit- 
ing, may  be  established  or  shown  by 
the  character  of  the  paper  and  en- 
velop .used,  the  place  and  circum- 
stances of  its  mailing,  the  postmarks, 
the  direction  for  its  return  in  case  of 
nondelivery,  and  manifest  probability 
that  the  subject-matter  of  its  contents 
was  known  only  to  the  a|)parent  writer 
and  the  person  to  whom  it  was  written 
and  mailed. 

[See  10  R.  G.  L.  1161.] 

—  attonpt  to  Bobom  witness  —  admis- 
sibility. 

6.  Subornation  of  a  witness  by  a 
party  to  a  suit,  or  his  attempt  to  do 
so,  is  evidence  of  «i  admission  of  the 
falsity  or  fraudulent  nature  of  his 
claim. 

[See  1  R.  C.  L.  478.] 


Ebror  to  the  Circuit  Court  for  Mingo  County  to  review  a  judgment  in 
favor  of  plaintiff  in  an  action  brought  to  recover  the  purchase  price  of  a 
concrete  mixer  sold  and  delivered  by  plaintiff  to  defendant.  Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 
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Mr.  S.  D*.  dtokcB  for  plaintiff  in  er- 
ror. 

Messrs.  Whitt  &  ShaiuuNO,  for  de- 
fendant in  error: 

No  foundation  was  laid  for  the  in- 
troduction in  evidence  of  the  letter 
written  by  plaintiff  to  a  third  person. 
•  3  Jones,  E\r.  §  583,  pp.  764,  766. 

PoffenliarseF,  J.,  delivered  the 
opinion  of  the  court: 

Plaintiff  sold  and  delivered  to  the 
defendant  a  concrete  mixer.  Upon 
failure  of  the  defendant  to  pay  for 
it,  this  suit  was  instituted  to  recov- 
er the  purchase  price.  The  latter 
insists  that  the  mixer  was  sold  to 
him,  under  a  guaranty  that  it  would 
mix  50  cubic  yards  of  concrete  per 
day;  that  after  a  thorough  and  fair 
trial  it  was  found  that  it  would  not 
mix  nearly  that  quantity;  that  he 
thereupon  notified  the  plaintiff  he 
would  not  accept  it,  and  advised 
him  that  he  would  make  such  dispo- 
sition of  it  as  plaintiff  desired.  De- 
clining to  have  anything  to  do  with 
it,  the  plaintiff  brought  this  suit  to 
recover  the  purchase  money.  The 
sole  issue  in  the  case  is  whether 
there  was  such  a  guaranty. 

Plaintiff's  theory  is  that  the  de- 
fendant desired  to  purchase  the  ma- 
chine, which  was  a  secondhand  one ; 
that  he  went  with  him  to  its  loca- 
tion ;  that  after  having  examined  it, 
they  agreed  upon  the  price;  and 
that  he  then  shipped  it  to  the  de- 
fendant, in  accordance  with  their 
agreement.  On  the  other  hand,  the 
defendant  says  that,  at  the  time  of 
the  purchase,  he  asked  the  plaintiff 
about  the  capacity  of  the  machine, 
explaining  to  him  that  he  wanted 
one  that  would  mix  a  considerable 
amount  of  concrete,  as  he  had  a 
large  job  on  which  he  intended  to 
use  it;  that  the  plaintiff  informed 
him  it  was  a  machine  of  50  cubic 
yards'  capacity  per  day;  that  he 
thereupon  advised  the  plaintiff  that 
if  he  would  guarantee  it  to  mix  that 
much  concrete  per  day  he  would 
take  it ;  and  that  the  plaintiff  did  so 
guarantee  it  and  ship  it.  A  witness 
by  the  name  of  Blackburn  was  in- 
troduced, who  testified  that  he  was 
present  during  at  least  a  part  of  the 
negotiations  between  the  parties. 
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and  in  his  testimony  be  fully  ccwrob- 
orated  the  defendant.  With  his 
evidence  there  was  offered  a  lett^, 
purporting  to  have  been  written  by 
the  plaintiff  to  the  witness  while 
the  litigation  was  pending,  which 
the  court  refused  to  admit,  and  this 
action  of  the  court  is  the  basis  of 
the  only  assignment  of  error.  , 

This  witness  swore  the  letter  was 
received  by  him  in  the  ordinary 
course  of  mail,  a  few  days  after  its 
date,  in  an  envelop  addressed  to  him 
at  his  postoflice  and  postmarked  at 
Williamson,  West  Virginia,  the  post- 
office  6f  the  plaintiif,  with  a  nota- 
tion in  the  upper  left  hand  comer, 
directing  its  return  after  five  days 
to  the  plaintiff  contractor  and  build- 
er, at  Williamson,  West  Virginia. 
The  letter  itself  was  written  upon  a 
letterhead  purporting  to  be  that  of 
the  plaintiff,  bearing  his  postoflice 
box  number,  and  designating  the 
business  in  -which  be  was  engaged. 
The  entire  letter,  including  the  sisT- 
nature,  was  written  with  a  type- 
writer. It  exhorted  the  witness  to 
lead  a  better  life,  and  advised  him 
that  the  writer  was  not  at  all  mad 
at  him,  but  had  forgiven  him  for  all 
past  offenses.  It  also  reminded  him 
that  he  had  promised  the  writer  not 
to  appear  against  him  as  a  witness 
in  this  case,  and  informed  him  that, 
as  he  lived  out  of  the  state,  he  could 
not  be  compelled  to  testify.  It  told 
him  that  Bailey,  the  defendant,  had 
caused  his  disdiarge,  and  expressed 
willingness  to  pay  the  witness  $10, 
after  the  trial,  if  he  did  not  appear 
in  the  case  and  needed  the  money ; 
but  he  was  advised  to  tell  the  truth 
if  he  should  appear.  It  further  re- 
minded him  tiiat  he  knew  nothing 
about  the  case,  he  not  having  heard 
the  contract  between  the  parties, 
and,  in  the  concluding  paragraph,  it 
suggested  the  witness's  continued 
absence  from  the  state,  on  account 
of  a  reputed  indictment  against  him 
in  the  Federal  court  at  Huntington. 
While  it  does  not  in  words  say  the 
witness  would  be  adverse  to  the 
plaintiff,  in  case  he  should  testify, 
its  plain  purpo^  was  to  prevent  hie 
attendance. 
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(—  W.  Va.  — , 

'  The  attefznpt  to  justify  the  action 
of  the.  court  in  its  rejection  of  the 
letter  is  based  upon  two  grounds-: 
(1)  Lack  of  any  statement  or  ad- 
mission therein,  material  to  the  is- 
sue involved,  if  it  was  written  by 
the  plaintiff;  and  (2)  insufficiency 
of  the  evidence  of  its  genuineness  to 
justify  its  admission. 

If  ttiis  document  is  a  product  of 
the  plaintiff,  its  materiality  and 
Evide«c^         relevancy  are  olm- 

IntertcreBe*  OUS.     It   IS  for  the 

witktrt«i.  jyj^  determine 
whether  it  was  written  and  mailed 
for  immunity  from  damaging  testi- 
mony, spiritual  and  civic  ediHcation 
and  betterment  of  the  witness,  or 
protection  of  the  administration  of 
justice  from  impurity  and  contam- 
ination. If  the  jury  should  find  the 
motive  was  such  immunity,  the 
plaintiff^s  conduct  was  a  circum- 
stance in  the  nature  6f  an  admis- 
sion, because  it  was  an  effort  to  pre- 
vent a  fair  trial  of  a  vital  issue,  by 
improper,  reprehensible,  and  per- 
haps criminal  means.  It  imports 
Iqiowledge  on  his  part  of  disinter- 
ested evidence  condemnatory  of  his 

-lett^atfmpt-  testimony  and 
imx  to  k*«p  corroborative  of 
»it>«..mw.T.  tjjaj.  his  adver- 
sary. If  written  by  him,  the  letter 
reflects  upon  his  credibility,  and 
might  have  resolved  the  sharp  con- 
flict in  the  evidence  against  him. 

 ^  Subornation   of  a 

■nbora  vritncM  wituess  Dy  a  party 
to  a  suit,  or  his  at- 
t^pt  to  do  so,  is  evidence  of  an 
adxnission  of  the  falsity  or  fraud- 
ulent nature  of  his  claim.  Egan  v. 
Bowker,  5  Allen,  449;  McHugh  v. 
McHugh,  186  Pa.  197,  41  L.R.A, 
805,  65  Am.  St.  Rep.  849,  40  Atl. 
410;  United  States  Brewing  Co.  v. 
Ruddy,  203  III.  806,  67  N.  E.  799. 
Fabrication  or  suppression  of  evi- 
d^ce,  by  a  party  to  aa  action,  is 
admissible  in  evidence  against  him, 
on  the  same  principle.  State  v. 
Hogan,  67  Conn.  581.  35  Atl.  508; 
People  V.  Chin  Hane,  108  Cal.  597, 
41  Pac.  697.  For  botti  propositions, 
see  Jones,  Ev.  §  287,  citing  many 
cases  illustrating  the  principle. 
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102  8.  B.  i86.) 

Of  course,  authentication  of  a 
letter  is  always  a  prerequisite  to  its 
admission  over  a  sufficient  object- 
ion, but  its  genuine- 
ness maiy  be  shown  ^Yi?,*""""' 
in  m(fre  than  one 
way.  Ordinarily,  it  is  done  by 
proof  of  the  handwriting,  but,  when 
neither  the  letter  nor  the  signature 
^  is  in  the  handwriting  of  the  author, 
'  it  may  be  shown  in  other  ways.  If 
this  were  not  true,  there  might  be 
a  failure  of  justice  in  every  instance 
in  which  a  controlling  document  has 
not  been  written  or  signed  by  the 
author  thereof  in  his  own  hand- 
writing, and  in  every  instance  in 
which  it  is  impossible  to  produce  a 
witness  to  the  handwriting.  Men 
might 'escape  their  obligations  by 
mere  disguises  of  their  handwrit- 
ing. Like  any  other  material  fact, 
the  authenticity  or  genuineness  of 
a  letter  may  be  established  by  cir- 
cumstantial evidence.  If  its  tenor, 
subject-matter,  and  the  parties  be- 
tween whom  it  purports  to  have 
passed,  make  it  fairly  fit  into  an  ad- 
mitted or  proved  course  of  corre- 
spondence, and  constitute  an  evi- 
dent connecting  link  or  part  thereof, 
these  circumstances  justify  its  ad- 
mission. Loverin  &  B.  Co.  v.  Bum- 
gamer,  59  W.  Va.  46,  52  S.  E.  1000; 
Capitol  City  Supply  Co.  v.  Beury, 
69  W.  Va.  612,  72  S.  E.  657;  Fayette 
Liquor  Co.  v.  Jones,  75  W.  Va.  119, 
83  S.  -E.  726 ;  Ramsey  v.  Reid,  83  W- 
Va.  197,  98  S.  E.  155;  Jones,  Ev.  § 
583. 

If  the  signature  of  a  letter  is 
typewritten  or  stamped,  the  evi- 
dence afforded  by  its  contents  jus- 
tifies its  admission.  Wigmore,  Ev. 
§  2149.  A  lettter  written  for  an 
illiterate  person  by  another  is  ad- 
missible; if  it  appears,  from  its  con- 
tents, to  have  been  written  by  one 
having  knowledge  reasonably  attrib- 
utable only  to  the  parties  between 
whom  it  passed,  or  at  his  dictation. 
Singleton  v.  Bremar,  16  S.  C.  L, 
(Harp.)  201;  10  R,  C,  L.  title  Ev. 
§  353.  Proof  of  the  habit  or  cus- 
tom of  one  from  whom  a  letter, 
bearing  a  rubber  stamp  signature, 
purports  to  have  come,  to  dictate  his 
correspondence  to  an  amanuensis. 
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and  have  her  afiix  his  name  to  his 
letters  by  means  of  such  a  stamp, 
lustiftes  Its  admission.  Deep  River 
Nat.  Bank's  Appeal,  73  Conn.  341, 
47  Atl.  675.  A  letter  written  upon 
a  letterhead  of  the  party  from 
whom  it  purports  to  have  emanated, 
and  bearinfif  the  same  sisrnature  as 
that  found  upon  other  letters  re- 
ceived from  Urn.  is  sufficiently  au-« 
thenticated  to  go  to  the  jury;  the 
circamstances  i^ordin?  prima  facie 
evidence  of  its  genuineness.  Inter- 
national Harvester  Co.  v.  Camp- 
bell, 43  Tex.  Civ.  App.  421,  96  S.  W. 
93. 


ORTS,  ANNOTATED.         [9  A.L.R. 

The  character  of  the  letter  in 
question,  as  shown  in  the  statCTient 
of  the  case,  leaves  no  doubt  of  the 
sufficiency   of   the  ^,^ew,..f« 
paper  on  which  it  letter-fcow 
was  written,  its  di- 
rection,  the  places  of  its  deposit  in 
the  mail  and  receipt  therefrom,  its 
purported  authorship,  and  its  con- 
tents, to  carry  the  questions  of  its 
emanation  and  actusd  authorship  to 
the  jury  for  determination. 

For  the  error  in  its  rejection,  the 
judgment  will  be  reversed,  the  ver- 
dict set  aside,  and  the  case  re- 
manded for  a  new  trial. 


ANNOTATION. 


PlPoof  of  andMntictfy  ov  smonNiww  of  letter  odicr  llm  hy  iMOof  of  lind- 

wrilins  or  lypewriUuy. 


h  Introdaction,  984. 
XL  Original  lettem: 

a.  General  rule,  984. 

b.  Circumstances  warranting  ad- 

mission, 985. 
c  Facts   insufficient   to  warrant 
admianon,  987. 
III.  Reply  letters,  989. 

f.  IntrodttcHoM. 

The  term  "original  letter,"  as  used 
herein,  means  any  letter  other  than 
one  written  in  reply  or  answer  to  a 
previous  letter.  The  meaning  of  the 
term  "reply  letter"  is,  of  course,  ob- 
vious. 

II,  Original  letters. 

a.  General  rule. 

The  authorities  generally  concede 
that  under  proper  facts  and  circum- 
stances the  authenticity  or  genuine- 
ness of  a  letter  may  be  established  by 
indirect  or  circumstantial  evidence, 
without  resort  to  proof  of  handwrit- 
ing or  typewriting.  See  the  following 
cases : 

Alabuaa. — ^Union  Cent.  L.  Ins.  Go. 
V.  Washburn  (1909)  168  Ala.  169,  48 
So.  475. 

California.— Re  Kennedy  (1894)  4 
Cal.  Unrep.  671,  36  Pac.  1030. 

ConnecUcat.  —  Deep  River  Nat. 
Bank's  Appeal  (1900)  73  Conn.  341,  47 
Atl.  676. 


Florida.— Nickles  v.  State  (1904) 
48  Fla.  46,  87  So.  S12. 

Georgia^Walls  v.  Atlanta  News- 
paper Union  (1914)  141  Ga.  694.  81 
S.  E.  866;  Hollister  Bros.  v.  Bluthen- 
thai  (1911)  9  Ga.  App.  176,  70  S.  E. 
970. 

Maine.— Abbott  v.  McAloon  (1879) 
70  Me.  98. 

Michigan.— People  v.  Adams  (1910) 
162  Mich.  S71,  127  N.  W.  854. 

New  Hampshire. — Glauber  Mfg.  Co. 
V.  Voter  (1900)  70  N.  H.  332,  47  Atl. 
612. 

Oklahoma.  —  Williamson  v.  Davis 
(1917)  —  Okla.  — ,  177  Pac.  667. 

Pennsylvania,  —  Com.  v.  Druna 
(1910)  42  Pa.  Super.  Ct  166. 

South  Carolina^— Singleton  v.  Bre- 
mar  (1824)  16  S.  C.  L.  (Harp.)  201 ; 
Spellman  v.  Richmond  &  D.  R.  Co. 
(1890)  35  S.  C.  475,  28  Am.  St.  Rep. 
858,  14  S.  E.  947. 

.  Texas.— Sun  Mfg.  Co.  v.  Egbert 
(1904)  37  Tex.  Civ.  App.  512,  84  S.  W. 
667;  Bishop  v.  State  (1912)  68  Tex. 
Crim.  Rep.  659, 161  S.  W.  821 ;  James  v. 
State  (1918)  72  Tex.  Grim.  Rep.  165. 
161  S.  W.  472, 

Virginia.— Ashlock  v.  Com.  (1908) 
108  Va.  877,  61  S.  E.  752, 

West  Virginia. — Fayette  Liquor  Co. 
V.  Jonea  (1914)  75  W.  Va.  119,  83  S. 
E.  726;  Maynard  v.  Bailet  (reported 
herewith)  ante,  981. 
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Canada.— See  Scott  v.  Crerar  (1886) 
U  Ont  Rep.  ^1. 

b.  CHuumatanees  warvanting  admiiiHion. 

In  a  number  of  cases  where  neces- 
nitj  demanded  proof  other  than  proof 
of  handwriting,  it  has  been- held  that 
the  authenticity  or  genuineness  of  a 
letter  may  be  established  by  circum- 
stantial evidence.  Thus,  in  Sinjrleton 
T.  Bremar  (1824)  16  S.  C  L.  (Harp.) 
201,  it  was  held  that  a  letter  purport- 
ing to  have  come  through  the  mail 
from  a  person  who  could  not  write  was 
rendered  admissible  in  evidence  by  a 
showing  that  it  stated  fact9  which 
could  only  be  known  to,  or  relate  to, 
such  person.'  And  upon  the  theory 
that  necessity  justifies  a  resort  to  cir- 
cumstantial evidence  to  prove  the 
authenticity  of  a  letter,  it  has  been 
held  that  an  unsigned  typewritten  let- 
tei*  may  be  admitted  in  evidence  so 
that  the  jury  may  pass  upon  the  iden- 
tity of  the  writer,  where  it  appears 
that  it  was  postmarked  at  the  place 
where  the  purported  writer  carried  on 
its  business,  that  both  the  letterhead 
and  the  envelop  bore  its  name  and  ad- 
dress, and  that  the  subject  of  the  letter 
was  one  peculiarly  within  the  knowl- 
edge of  the  officer  who  is  claimed  to 
have  written  it.  Com.  v.  Drum  (1910) 
42  Pa.  Super.  Ct  156.  So,  in  Maynard 
V.  Bailey  (reported  herewith)  ante, 
981,  it  was  held  that  the  authenticity 
of  a  letter  written  and  signed  by  type- 
writer might  be  shown  by  the  charac- 
ter of  the  paper  and  envelop  used,  the 
place  and  circumstances  of  mailing, 
the  postmarks,  the  direction  on  the  en- 
velop for  return  in  case  of  nondeliv- 
ery, and  manifest  probability  that  the 
■object-matter  of  its  contents  was 
known  onlfr  to  the  alleged  writer  and 
the  sendee.  And  again  in  Fayette 
Liquor  Co.  v.  Jones  (1914)  76  W.  Va. 
119,  83  S.  E.  726,  it  was  held  that^let- 
ters  received  in  a  continuous  course, 
not  in  the  handwriting  of  the  alleg^ 
illiterate  sender,  but  relating  to  the 
matters  in  suit  and  so  consistent  with 
trutiiful  relation  thereto  as  to  make 
it  most  improbable  that  anyone  could 
have  forged  them,  may  be  admitted  in 
evidence  so  that  the  jury  may,  from 
their  contents,  determine  their  gen- 
uineness. And  see  Ashlock  v.  Com. 


(1908)  108  Va.  877,  6i  a  B.  762, 
wherein  it  was  aaid  that  an  unaigued 
letter  may  be  admitted  where  the  con^ 

tents  are  such  that  no  one  but  the  al- 
leged writer  could  have  written  the 
same. 

In  the  majority  of  the  casea,  how- 
ever, which  have  held  the  facts  suffi- 
cient to  render  an  original  letter  ad- 
missil>le  without  proof  of  handwriting 
or  typewriting,  stress  has  not  been 
placed  upon  the  necessity  for  resort- 
ing to  other  proof. 

Thus,  in  Nickles  v.  State  (1904)  48 
Fla.  46,  37  So.  312,  where,  a  witness 
admitted  having  written  and  mailed  at 
a  certain  postoffice  a  letter  to  a  certain 
person  purporting  to  have  been  signed 
by  himself,  and  also  admitted  having 
written  in  such  letter  material  parts 
of  its  contents  which  were  quoted  to 
him  verbatim,  and  the  sendee  testified 
that  he  received  a  letter  purporting  to 
have  been  written  by '  the  witness, 
which  was  postoiarked  at  the  postoffice 
named  by  the  witness,  it  was  held  that 
the  letter  was  sufficiently  identified  to 
render  it  admissible  in  evidence,  al- 
though it  was  not  exhibited  to  the 
witness. 

And  in  Walls  ^.  Atlanta  Newspaper 
Union  (1914)  141  Ga.  594,  81  S.  E. 
866,  where  defendant  testified  that  he 
conducted  the  correspondence  of  a 
partnership  in  the  firm  name^  it  was 
held  that  a  letter  purporting  to  have 
been  written  in  the  tradename  of  the 
partnership,  and  which  related  to  the 
subject  in  suit  add  had  been  received 
by  the  sendee  by  due  course  of  mail, 
was  admissible  in  evidence. 

So,  in  Spellman  t.  Richmond  ft  D. 
R.  Co.  (1891)  35  S.  C.  476,  28  Am.  St. 
Rep.  868,  14  S.  E.  947,  it  was  held  suf- 
ficient to,  render  a  letter  admissible 
that  its  contents  referred  to  the  con- 
troversy in  suit,  and  that  it  had  been 
acted  upon  by  the  writer'a  agent.  ' 
*  And  in  Williamson  v.  Davis  (1917) 
—  Okie.  — ,  177  Pac.  667,  it  was  held 
that  the  fAct  that  the  contents  of  a 
letter  were  of  such  a  nature  that  it 
could  not  have  passed  between  any 
parties  save  the  purported  writer  and 
the  sendee  was  sufficient  to  render  it 
admissible  under  the  rule  that  the 
authenticify  of  an  original  letter  must 
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be  established,  either  by  proof  of  the 
handwritinsr,  or  by  other  proof  estab- 
lishinflT  its  ^enuinenes.  And  the  c6urt 
in  Ashlock  v.  Com.  (1908)  108  Va.  877, 
61  S.  E.  762,  approved  the  proposition 
that  a  letter  may  be  admitted  in  evi- 
dence where  it  appears  that  no  per- 
son other  than  the  purported  writer 
could  have  known  the  facts  and  cir- 
cumstances related  so  as  to  have  writ- 
ten it  And  see  Scott  v.  Crerar  (1886) 
llOnt  Rep.  641. 

And  in  Hollister  Bros,  v,  Bluthen- 
thal  (1911)  9  Ga.  App.  176,  70  S.  E. 
970,  where  a  letter  was  received  by 
due  coUrse  of  mail  and  the  purported 
writer  produced  under  notice  an  exact 
copy,  it  was  held  that  the  genuineness 
of  the  letter  was  sufficiently  estab- 
lished. 

In  Union  Cent  L.  Ins.  Co.  v.  Wash- 
burn (1909)  168  Ala.  169,  48  So.  476, 
it  was  held  that  letters  purporting  to 
have  been  written  by  a  state  agent  of 
an  insurance  company,  with  no  marks 
or  other  thing  to  indicate  that  they 
were  not  genuine,  were  admissible  in 
evidence  to  show  a  waiver  of  for- 
feiture of  an  insurance  policy  though 
signed  only  With  a  rubber  stamp,  it 
also  being  shown  that  it  was  the  cus- 
tom of  such  agent  to  affix  his  signature 
by  that  method. 

In  Deep  River  Nat.  Bank's  Appeal 
(1900)  73  Conn.  341,  47  Atl.  675,  it 
was  held  that  letters  stamped  with  the 
signature  of  an  officer  of  a  corporation 
were  admissible  ia  evidence,  it  being 
proved  that  it  was '  the  custom  and 
habit  of  the  purported  writer  to  dic- 
tate his  letters  to  a  stenographer  who 
typewrote  the  same  and  affixed  his  sig- 
nature by  means  of  a  rubber  stamp, 
that  the  letter  was  oh  the  business 
paper  of  the  corporation,  and  that  it 
related  to  the  business  under  consid- 
eration in  the  action. 

'  And  upon  the  theory  that  identity  of 
name  and  address  is  identity  of  persont 
it  was  held  in  Re  Kennedy  (1894)  4 
CaL  Unrep.  671,  36  Pac.  1030,  that  a 
letter  which  was  received  in  Buffalo, 
New  York,  by  an  alleged  illegitimate 
daughter  of  the  purported  writer,  and 
which  contained  a  railroad  ticket  to 
California  and  $6,  was  admissible  as 
^'ufficiently  authenticated,  it  appearing 


that  such  writer,  the  alleged  mother. 
lived,at  1616i  N  street,  San  Francisco, 
that  at  about  that  time  she  borrowed 
$6  to  send,  as  she  said,  to  Buffalo,  and 
that  the  registered  letter  book  of  the 
San  Francisco  postoffice  showed  the 
receipt  of  a  letter  from  a  person  of 
the  same  name  as  the  mother,  and  liv- 
ing at  1616i  N  street,  addressed  to  a 
person  of  the  same  name  as  the  daugh- 
ter, Buffalo,  N.  Y. 

And  the  uncontroyerted  statement 
of  a  wi^ess  that  a  certain  letter  was 
from  the  person  whose  letter  it  pur- 
ported to  be  has  been  held  to  render 
it  admissible  in  evidence.  Glauber 
Mfg.  Co.  V.  Voter  (1900)  70  N.  H.  332. 
47  Atl.  612.  This  was  Upon  the  theory 
that  where  nothing  appears  to  the  con- 
trary it  will  be  presumed  that  what 
a  witaess  states  is  within  his  knowl- 
edge, the  court  saying  that  if  the  op- 
ponents thought  the  witness  was 
stating  matter  of  opinion  merely,  or 
that  his  knowledge  was  not  derived 
from  such  sources  as  would  legally 
entitle  him  to  testify  to  the  author- 
ship of  the  letter,  it  was  in  t&eir  pow- 
er to  make*  the  fact  clear.  It  does  not 
appear  that  the  witness  based  his  con- 
clusion upon  the  handwriting  of  the 
signer  of  the  letter.  But  to  the  con- 
trary, see  Miller  v.  State  (1912)  65 
Tex.  Crim.  Rep.  302,  144  S.  W.  239,  as 
set  out  infra,  c. 

It  has  also  been  held  that  a  letter 
purporting  to  have  been  sent  in  ac- 
cordance with  a  previous  verbal  agree- 
ment may  be  admitted  in  evidence 
without  proof  of  handwriting.  Thus, 
in  People  v.  AdamS  (1910)  162  Mich. 
371,  127  N.  W.  354,  it  was  held  that 
letters  purporting  to  come  from  one 
accused  of  seduction,  and  which  had 
been  mailed  at  a  place  where  he  stated 
that  he  would  be  in  accordance  with 
a  prtvious  agreement  with  the  mother 
of  the  prosecutrix,  were  admissible 
in  evidence  'without  identifying  the 
handwriting,  it  also  appearing  that 
the  letter  contained  references  to  mat- 
ters previously  discussed  by  the  moth- 
er  and  the  purported  writer.  And  in 
Sun  Mfg.  Co.  V.  Egbert  (1904)  37  T«u 
Civ.  App.  512,  84  S.  W.  667,  a  letter 
accepting  a  previous  verbal  proposi- 
tion was  held  admissible  in  evidence. 
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without  proof  of  the  handwriting  of 
the  purported  signw.  And  a  similar 
coucluBton  was  reached  in  Abbott  v. 

McAloon  (1879)  70  Me.  98,  where  an 
order  for  goods  was  sent  by  post  as 
promised  orally.  And  see  Bishop  v. 
State  (1912)  68  Tex.  Cnm.  Rep.  569. 
151  S.  W.  821,  and  James  v.  SUte 
(1918)  72  Tex.  Grim.  Rep.  156,  161  S. 
W.  472.  However,  in  Charles  H. 
Scholes  Co.  V.  Oppenheim  (1912)  136 
\.  Y.  Supp.  37,  the  court  refused  to  ex- 
tend the  rule  as  to  reply  letters  to  a 
letter  following  an  oral  communica- 
tion. The  court  said:  "There  is  no 
doubt  but  that,  where  a  letter  is  re- 
ceived by  dah  course  of  mail,  purport- 
ing to  be  in  answer  from  the  person 
to  whom  a  prior  letter  has  been  sent, 
the  reply  letter  is  admissible  in  evi- 
dence. In  such  case,  the  courts  have 
held  that  the  circumstances  present 
prima  facie  proof  of  the  genuinenrae 
of  the  lettw.  No  case  has,  however, 
been  cited  to  us,  and  I  know  of  no 
authority  in  this  state,  that  this  rule 
should  be  attended  to  cases  where  the 
letter  follows  an  oral  communication. 
The  only  argument  for  extending  the 
rkle  under  such  circumstances  is  that 
where  an  oral  communication  is  made 
to  a  sole  person,  and  a  communication 
is  received  purporting  to  come  from 
that  person,  and  the  contents  show 
knowledge  of  the  matter  communicat- 
ed, it  Ib  a  fair  inference  that  the  letter 
is  written  by  the  person  to' whom  alone 
the  oral  communication  was  made. 
Nevertheless,  the  courts  seem  unwill- 
ing to  accept  this  inference,  at  least  in 
any  case  where  actual  proof  of. hand- 
writing may  be  had." 

In  Texas,  by  virtue  of  a  statutory 
provision  to  the  effect  that  when  a 
written  instrument  is  made  the  basis 
of  an  action  it  shall  be  received  in 
evidence  "without  the  necessity  of 
proving  its  execution,"  unless  the  ex- 
ecution be  denied  onder  oath,  it  has 
been  held  that  a  ietter  acknowledging 
an  indebtedness  is  admist<ible  in  ev- 
idence in  a  suit  based  thereon,  without 
proving  its  execution,  where  the  pur- 
ported writw  has  not  denied  its  ex- 
ecution by  plea  under  oath.  Close  v. 
Judson  (IS70)  34  Tex.  289.  In  this 
case  the  alleged  writer  merely  denied 


the  execution  of  the  letter  in  an  un- 
sworn answer. 

«.  FactH  tntuffieient  to  tvmrant  adm<«- 
abm. 

The  generally  accepted  rule  is  to  the 
effect  that  the  mere  fact  that  a  letter 
(other  than  a  reply  letter)  purports 
to  have  been  written  and  signed  by  the 
person  in  question  is  insufficient  to 
establish  its  authenticity  and  genuine- 
ness. 

United  States. — Sprinkle  v.  United 
States  (1906)  82  C.  C.  A.  1,  150  Fed. 
56;  Consolidated  Grocery  Co.  v.  Ham- 
mond (1910)  99  C.  C.  A.  195,  175  Fed. 
641;  McGowan  v.  Armour  (1918)  160 
C.  C.  A.  576,  248  Fed.  676;  Re  Laude 
Tate  Mfg.  Co.  (1905)  135  Fed.  910. 

Alabama. — Stetson  v.  Lyons  (1859) 
34  Ala.  140;  O'Connor  Min.  &  Mfg.  Co. 
v.  Diclcson  (1895)  112  Ala.  304,  20  So. 
413 ;  Louisville  &  N.  R.  Co.  v.  Britton 
(1907)  149  Ala.  552,  43  So.  108;  Rike 
V.  McHugh  (1914)  188  Ala.  237,  66  So. 
452. 

Arkansas. — Carrens  v.  State  (1905) 
77  Ark.  16,  91  S.  W.  30;  Rogers  v.  State 
(1911)  101  Ark.  45,  49  L.R.A.(N.S.) 
1198,  141  S.  W.  491. 

California.  —  Sinclair  v.  Wood 
(1853)  3  Cal.  98;  Richmond  Dredging 
Co.  V.  Atchison,  T.  &  S.  F.  R.  Co. 
(1916)  31  Cal.  App.  399,  160  Pac.  862. 

Colorado.  —  Burnham  v.  Grant 
(1918)  24  Colo.  App.  131, 134  Pac.  254. 

C<Hmecticiit. — Bridgeport  Hardware 
Mfg.  Corp.  V.  Bouniol  (1916)  89  Conn. 
254,  93  Atl.  674. 

Georgia.— Campbell  v.  State  (1905) 
123  Ga.  533,  51  S.  E.  644;  Ginn  v.  Ginn 
(1914)  142  Ga.  420,  83  S.  E.  118;  Cov- 
ington v.  SUte  (1914)  15  Ga.  App.  613, 
83  S.  E.  867  (signed  by  initials  only)  ; 
Lumpkin  v.  Provident  Loan  Soc. 
(1914)  16  Ga.  App.  816,  84  S.  E.  216. 

Illinois. — Kreamer  v.  Hewitt  (1914) 
189  111.  App.  27;  Lewis  v.  New  Amster- 
dam Casualty  Co.  (1916)  200  Ul.  App. 
653. 

Indiana. — Baltimore  &  O.  R.  Co.  v. 
McWhinney  (1871)  36  Ind.  436;  Lingg 
V.  State  (1901)  28  Ind.  App.  248,  61 
N.  E.  696.  And  see  Leslie  v.  Ebner 
(1918)  —  Ind.  App,       118  N.  E.  829. 

Iowa.— State  v.  Waite  (1897)  101 
Iowa,  377,  70  N.  W.  696. 


Digitized  by 


988 


AMERICAN  LAW  REPOBTS,  ANNOTATED.         [9  A.LJL 


Kansas^— Clark  v.  Ford  (1898)  .7 
Kan.  App.  832,  51  Pac.  938. 
Kentnc^.' — Donnelly  v.  Donnelly 

(1904)  25  Ky.  L.  Rep.  1543,  78  S.  W. 
182;  Lane  v.  Com.  (1909)  134  Ky.  519, 
121  S.  W.  486;  Frasure  t.  Com.  (1916) 
169  Ky.  620,  185  S.  W.  146;  Bennett  v. 
Com.  (1916)  171  Ky.  63,  186  S.  W.  933. 

Michigan.  —  Kovacs  v.  Mayoras 
( 1913)  175  Mich.  582,  141  N.  W.  662.. 

MissourL — Brown  v<  Masaey  (1897) 
138  Mo.  519,  38  S.  W.  939;  Fowle  v. 
Adams  Exp.  Co.  (1881)  9  Mo.  App.  572. 

Montana.— Buhler  v.  Loftus  (1917) 
53  Mcnt.  546,  165  Pac.  601. 

Nebraska.  —  Gartrell  v.  Stafford 
(1882)  12  Neb.  545,  41  Am.  Rep.  767, 
11  N.  W.  732. 

New  York. — Nichols  v.  Kingdom  Iron 
Ore  Co.  (1874)  56  N.  Y.  618;  Material 
Men's  Mercantile  Asso.  v.  Material 
Men's  Credit  Agency  (1920)  191  App. 
Div.  73, 180  N.  Y.  Supp.  801;  Rothchild 
V.  Schwarz  (1899)  28  Misc.  521,  59  N. 
Y.  Supp.  527;  Madden  v.  Stern  (1919) 
173  N.  Y.  Supp.  373.  And  see-Charles 
H.  Scholes  Co.  v.  Oppenheim  (1912) 
136  N.  Y.  Supp.  87,  which  quotes  8 
Wigmor^  Et.  g  2148,  with  seeming  ap- 
proval. 

North  Carolina. — ^Beard  v.  Southern 
R.  Co.  (1906)  143  N.  C.  136,  55  S.  E. 
505;  Arndt  v.  Jefferson  Standard  h. 
Ins.  Co.  (1918)  176  N.  C.  652,  97  S.  E. 
631. 

Oklahtmia.  —  Comanche  Mercantile 
Co.  V.  McCall  Co.  (1916)  62  Okla.  782, 
163  Pac.  675;  Fidelity  Mut.  L.  Ins.  Go. 
V.  Dean  (1916)  67  Okla.  84,  166  Pac. 
304;  Burke  v.  Smith  (1916)  57  Okla. 
196,  157  Pac.  51;  National  Surety  Co. 
V.  Oklahoma  Nat  L.  Ins.  Co.  (1917) 
—  Okla.  — ,  166  Pac.  161. 

Pennsylvaiiia. — Sweeney  v.  Ten  Mile 
Oil  &  Gas  Co,  (1889)  130  Pa.  193,  18 
Atl.  612. 

Porto  Rico. — See  Siaca  Brunei 
(1907)  13  P.  R.  R.  153. 

Texas. — Ex  parte  Denning  (1907) 
50  Tex.  Crim.  Rep.  629,  100  S.  W.  401; 
Henry  v.  Vaughan  (1907)  46  Tex.  Civ. 
App.  531, 108  S.  W.  192;  Miller  v.  State 
a912)  65  Tex.  Crim.  Rep.  302,  144  S.' 
W.  239;  Newman  v.  Norris  Implement 
Co.  (1912)  —  Tex.  Civ.  App.  — ,  147 
S.  W.  725;  Quanah,  A.  &  P.  R.  Co.  v. 
Drummond  (1912)  —  Tex.  Civ.  App. 


— ,  147  S.  W.  728;  Anderson  v.  State 
(1914)  74  Tex.  Crim.  Rept  621,  170  S. 
W.  142;  Sarli  v.  State  (1916)  80  Tex. 
CHm.  Rep.  161,  189  S.  W.  149. 

Utah.  —  See  Murdock  v.  Farrell 
(1917)  49  Utah,  314,  163  Pac.  1102. 

Vermont. — Johnson  v.  Bolton  (1871) 
48  Vt.  303. 

Virginia.— Ashlock  v.  Com.  (1908) 
108  Va.  877,  61  S.  E.  752. 
.  This  rule  is  especially  applicable 
where  the  letter  is  typewritten  or 
printed  and  the  signature  is  attached 
by  a  rubber  stamp  or  stencil,  or  ifi 
typewritten  or  printed  (Sprinkle  v. 
United  States  (1906)  82  C.  C. '  A. 
1,  150  Fed,  56;  Kenf  v.  Wadley 
Southern  R.  Co.  (1911)  136  Ga.  857. 
72  S.  E.  413;  St.  Louis  Loan  &  Invest. 
Go.  V.  Yantis  (1898)  173  111.  321, 
60  N.  E.  807) ;  or  was  signed  by  a 
third  person  whose  authority  is  not 
shown  (Southern  Loan  &  T.  Co.  v.  Ben- 
bow  (1904)  136  N.  C  307,  47  S.  E. 
435) ;  or  where  the  genuineness  of  the 
letter  is  denied  by  the  purported  sign- 
er (Lingg  v.  State  (1901)  28  Ind.  App. 
248,  61  N.  E.  696;  Lane  v.  Com.  (1909) 
134  Ky.  519,  121  S.  W.  486;  Brown  v. 
Maasey  (1897)  138  Mo.  519,  88  S.  W. 
939;  Beard  v.  Southern  R.  Co.  (1906) 
143  N.  a  136,  66  S.  E.  606) ;  or  it  does 
not  appear  that  it  was  addressed' to  or 
received  by  the  alleged  recipient 
(Donnelly  v.  Donnelly  (1904)  25  Ky. 
L.  Rep.  1543,  78  S.  W.  182;  Brown  v. 
Massey  (1897)  138  Mo.  519,  38  S.  W. 
939,  jEtupra) ;  or  that  it  was  received 
by  or  ever  was  in  the  ilossession  of 
such  person  (Bennett  v.  Com.  (1916) 
171  Ky.  63,  186  S.  W.  933). 

In  fact  it  has  been  said  that  proof 
of  the  genuineness  of  a  lettet  cannot 
be  supplied  solely  by  what  appears  on 
the  face  of  the  letter  itself,  namely, 
the  letterhead,  the  contents,  etc. 
Freeman  v.  Brewster  (1892)  93  Ga. 
648.  21  S.  E.  165;  Ginn  v.  Ginn  (1914  > 
142  Ga.  420,  88  S.  E.  118. 

Nor  does  the  mere  fact  that  a  letter 
is  received  through  the  mail  in  itself 
establish  it  to  be  the  letter  of  the  per- 
son purporting  to  have  written  it. 

United  States.~Re  Laude  Tate  Mfg. 
Co.  (1905)  135  Fed.  910. 

Alabama. — O'Connor  Min.  A  Mfg. 
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Co.  Dickson  (1895)  112  Ala.  304,  20 
So.  418. 

California. — Richmond  Dredgrins  Co. 
y.  Atchison,  T.  &  S.  F.  R.  Co.  (1916) 
31  Gal.  App.  399,  160  Pac.  862. 

Georgia. — Kent  v.  Wadley  Southern 
R.  Co.  (1911)  186  Ga.  857, 72  S.  E.  413; 
Hollister  Bros.  v.  Bluthenthal  (1911)  9 
Ge.  App.  176, 70  S.  E.  970;  Ljampkin  V. 
Provident  Loan  Soc.  (1915)  15  Ga. 
App. '816,  84  S.  B.  216;  First  Nat.  Bank 
T.  Barrett  (1917)  20  Ga.  App.  493,  93 
S.  E.  107. 

North  Carolina. — Beard  t.  Sonthem 
R.  Go.  (1906)  143  N.  C.  136,  66  S.  E. 
505. 

PennsylTania. — Sweeney  v.  Ten  Mile 
Oil  &  Gas  Co.  (1889)  130  Pa.  193,  18 
Atl.  612. 

Texas.  —  Newman  v.  Norrls  Imple- 
ment Co.  (1912)  —  Tex.  Civ.  App. 
147  S.  W.  726. 

And  this  notwithstanding  the  letter 
came  from  a  postoffice  where  the  pur- 
ported writer  was  supposed  to  have 
been  at  the  time  (Campbell  v.  State 
(1905)  123  Ga.  633,  61  S.  E.  644;  Nich- 
ols v.  Kingdom  Irop  Ore  Co.  (1874)  66 
N.  Y.  618),  and  was  upon  paper 
stamped  with  the  letterhead  of  the 
party  purporting  to  have  signed  it 
(Kent  v.  Wadley  Southern  R.  Co. 
(1911)  136  Ga.  857,  72  S.  E.  413;  Ginn 
V.  Ginn  (1914)  142  Ga.  420,  83  S.  E. 
118;  Comanche  Mercantile  Co.  v.  Mc- 
Call  Co.  (1916)  62  Okla.  782,  163  Pac. 
675;  Com.  v.  Drum  (1910)  42  Pa. 
Super.  Ct.  156),  and  also  referred  to 
the  subject-matter  in  issue  between 
the  parties  (Comanche  Mercantile  Co. 
v.  McCall  Co.  (1915)  62  Okla.  782,  153 
Pac  675,  supra).  In, O'Connor  Min.  & 
Mfg.  Co.  V.  Dickson  (1895)  112  Ala. 
304,  20  So.  413,  the  court  said  that 
"there  is  no  presumption  that  a  person 
whose  name  is  signed  to  a  letter  is  its 
author,  merely  because  it  was  carried 
by  the  post." 

And  it  has  been  held  that  the  mere 
statement  of  a  witness  that  a  letter 
was  signed  by  the  one  whose  signature 
it  purports  to  bear  is  not  sufficient  to 
establish  the  genuineness  of  the  letter 
(Miller  v.  State  (1912)  65  Tex.  Crim. 
Rep.  302.  144  S.  W.  2S9),  but  the  con- 
trary has  also  been  held  (see  Glauber 
Mfg.  Co.  V.  Voter  (1900)  70  N.  H;-332, 


47  Atl.  612,  as  set  out  supra,  11.  b; 
Bishop  V.  State  (1912)  68  Tex.  Crim. 
Rep.  559.  151  S.  W.  821,  and  James  v. 
State  (1913)  72  Tex.  Crim.' Rep.  155, 
161  S.  W.  472). 

And  it  has  been  held  that  the  au- 
thorship of  unsigned  threatening  let- 
ters is  not  sufficiently  established  to 
render  them  admissible  in  evidence 
where  the  alleged  author  merely  stated 
to  the  wife  of  the  party  who  was 
threatened  that  "your  husband  was 
well  warned,  we  have  written  to  him," 
and  the  accused  denied  all  knowledge 
of  the  letter,  it  not  appearing  that  the 
husband  had  not  received  other  letters 
about  the  same  time.  People  v.  Pisano 
(1911)  142  'App.  Div.  624,  127  N.  Y. 
Supp.  204. 

III.  Replp  letters. 

The  universally  accepted  rula  is  to 
the  effect  that  a  prima  facie  case  of 
authenticity  is  made  by  showing  that 
the  offered  letter  purports  to  be  from 
the  addressee  of  a  prior  letter  and  to 
•be  in  reply  thereto,  and  that  it  was 
received  through  the  mail  in  due 
course,  there  being  indulged  in  aach 
a  case  a  presumption  of  fact  of  the 
genuineness  of  the  signature  to  the 
reply  letter  sufficient  in  itself  to  ren- 
der it  admissible  in  evidence  without 
further  authentication.  The  follow- 
ing cases  support  this  rule: 

United  Statee^--Scofield  v.  Parlin  & 
O.  Co.  (1894)  10  C.  C.  A.  83,  18  U.  S. 
App.  692,  61  Fed.  804;  Consolidated 
Grocery  Co.  v.  Hammond  (1910)  99  C. 
C.  A.  195,  175  Fed.  641. 

Alabama. — Campbell  v,  Woodstock 
Iron  Co.  (1887)  83  Ala.  351,  3  So.  369; 
White  V.  Tolliver  (1895)  110  Ala.  300, 
20  So.  97;  Louisville  &  N.  R.  Co.  v. 
Britton  (1907)  149  Ala.  652,  43  So. 
108;  Central  R.  Co.  v.  Malone  (1910) 
165  Ala.  432,  61  So.  730;  Rike  v.  Mc- 
Hugh  (1914)  1S8  Ala=.  237,  66  So.  452; 
American  Workmen  v.  James  (1915) 
14  Ala.  App.  477,  70  So.  976;  White 
Trunk  &  Bag  Co.  v.  Brantley  (1917) 

—  Ala.  App.  — ,  75  So.  182. 
Arkansas. — Barham  v.  Bank  of  De* 

light  (1910)  94  Ark.  158,  27  L.R.A. 
(N.S.)  439,  126  S.  W.  394. 
California.— Fielding  v.  Her  (1910) 

—  Cal.  App.  — ,  179  Pac.  519. 
Colorado.— Atlantic  Ins.  Go.  v.  iMan-' 
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nine  <1877)  8  Colo.  224;  Chicago,  B. 
&  Q.  R.  Go.  V.  Roberts  (1897)  10  Colo. 
AppL  87,  49  Pac.  428. 

District  of  Columbia.  ~  Jones  v. 
Cooke  (1905)  25  App.  D.  C.  524. 

Florida.~Boy1cin  v.  State  (1898)  40 
Fla.  484.  24  So.  141. 

Georgia.~Ragan  v.  Smith  (1897) 
103  Ga.  656,  29  S.  E.  759. 

lUinoiB^Illinois  C.  B.  Co.  t.  M^s- 
nard  (1884)  16  111.  App.  213;  Consol- 
idated Perfume  Co.  v.  National  Bank 
a900)  86  III.  App.  642;  Grayville  Wa- 
terworks V.  Burdick  (1903)  109  III. 
App,  520. 

Iowa.— Lyon  v.  KaiI'vay  Pass.  Assur. 
Co.  (1877)  46  Iowa,  631;  Davis's  Sons 
V.  Robinson  (1885)  67  Iowa,  866,  25 
N.  W.  280;  Bloom  v.  State  Ins.  Co. 
(1896)  94  Iowa,  369,  62  N.  W.  810; 
Nichols  Shepard  Co.  v.  Ringler  (1907) 
135  Iowa,  181,  112  N,  W.  543;  City  Nat. 
Bank  v.  Jordan  (1908)  139  Iowa,  499, 
117  N.  W.  768;  Fisher  v.  Carter  (1916) 
178  Iowa,  636,  160  N.  W.  15. 

Kansas. — ^Norwegian  Plow  Co.  v. 
Hunger  (1893)  62  Kan.  871,  86  Pac. 
11;  Huber  Hfg.  Go.  v.  Clandel  (1906) 
71  Kan.  441,  80  Pac.  960.  And  see 
Clark  T.  Ford  (1898)  7  Kan.  App.  382, 
51  Pac.  988. 

Kentucky. — Louisville  &  N.  R.  Go.  t; 
E.  J.  O'Brien  ft  Co.  (1916)  168  Ky.  403, 
182  S.  W.  227,  Ann.  Gas.  1917D,  922. 

Majln^. — ^Lancaster  v.  Am»  (19OT) 
103  Me.  87,  17  L.R.A.(N.S.)  229,  125 
Am.  St  Rep.  286,  68  Atl.  633.  And 
see  Abbott  v.  McAloon  (1879)  70  Me. 
98.  . 

MaiylancL — American  Bonding  Co. 
V.  Ensey  (1907)  105  Md.  211,  $6  Atl 
921, 11  Ann.  Gas.  888. 

Massachusetts.  —  Connecticut  v, 
Bradish  (1817)  14  Mass.  296. 

Minnesota. — Melby  v.  D.  M.  Osborne 
&  Co.  (1886)  33  Minn.  492,  24  N.  W. 
268;  Hoxaie  v.  Empire  liimber  Co. 
(1889)  41  Minn.  648,  48  N.  W.  476. 

MIbsouL — Russell  v.  State  Ins.  Go. 
(1874)  55  Mo.  585;  Kloes  v.  Wurmser 
(1889)  84  Mo.  App.  458  (reply  to  post 
card) ;  J.  H.  Sanders  Pub.  Co.  v.  Em- 
erson (1896)  64  Mo.  App.  662;  Hays 
V.  General  Assembly  American  Benev. 
Asso.  (1007)  127  Mo.  App.  193,  104 
S.  W.  1141;  Hicks  v;  National  Surety 
Co.  (1918)  169  Mo.  App.  479,  165  8. 
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W.  71;  Citizens'  State  Bank  v.  Person 
(1919)  —  Mo.  App.  — ,  208  S.  W.  136. 
Nebraska.  —  Gartrell   v.  Stafford 

(1882)  12  Neb.  545,  41  Am.  Rep.  767, 
11  N.  W.  732;  People's  Nat.  Bank  v. 
Geisthardt  (1898)  56  Neb.  232,  75  N- 
W.  582;  Peycke  v.  Shinn  (1906)  76 
Neb.  364,  107  N.  W.  386,  on  former  ap- 
peal in  (1903)  68  Neb.  348,  94  N.  W. 
185;  Helwig  y.  Aulabaugh  (1909)  83 
Neb.  642, 120  N.  W.  162. 

New  York.— Bush  v.  Miller  (1852; 
13  Barb.  481 ;  Thayer  v.  Schley  (1910) 
137  App.  Div.  166,  121  N.  Y.  Supp. 
1064;  Charles  H.  Scholes  Co.  v.  Oppen- 
heim  (1912)  136  N.  Y.'  Supp.  37;  Todd 
Protectograph  Co.  v.  Wells,  F.  &  C^. 
E3SP.  (1920)  111  Misc.  282,  181  N.  Y. 
Supp.  128. 

North  Carolina. — Edwards  Bros.  v. 
Erwin  (1908)  148  N.  C.  429,  62  S.  E. 
545,  16  Ann.  Cas.  393  (dictum) ;  State 
ex  rel.  Echerd  v.  Viele  (1913)  164  N. 
C.  122,  80  S.  E.  406. 

North  Dakota. — See  Kvalb  v.  Keanhe: 
(reported  herewith)  ante,  972. 

Oklahmna. — Comanche  Mercantile 
Co.  V.  McGall  Go.  (1915)  62  Okla.  782. 
153  Pac.  676  (exception  recognized)  ; 
Williamson  v.  Davis  (1917)  —  Okla. 
— ,  177  Pac.  667. 

Pennsylvania. — Eichenhofer  v.  Phil- 
adelphia (1915)  248  Pa.  365,  93  Atl. 
1066;  Ck)merer  v.  Patrons'  Mut.  F.  Ina. 
Co.  (1913)  53  Pa.  Super.  Ct.  516. 

South  Carolina. — Leesville  Mfg.  Co. 
v.  Morgan  Wood  &  Iron  Worics  (1906) 
75  S.  C.  342,  56  S.  E.  768. 

SeuUi  Dakota. — ^Amstrong  v.  Ad- 
vance Thresher  Co.  (1894)  5  S.  D.  12. 
51  N.  W.  1131;  Tilden  v.  Smith  (WIO) 
24  S.  D.  576,  124  N.  W.  841. 

Texas.— Ullman-  v.  Babcock  (1885) 
63  Tex.  68;  Lewis  r.  Alexander  (1895) 
—  Tex.  Civ.  App.  —  31  S.  W.  414;  Dlx 
V.  Jackman  (1896)  —  TeSc.  Civ.  App. 
-.  37  S.  W.  344;  McDonald  v.  Hanks 
(1908)  62  Tex.  Civ.  App.  140,  113  S. 
W.  604;  Messner  v.  State  (1916)  78 
Tex.  Crim.  Rep.  632,  182  S.  W.  329. 

West  Virginia.— Loverin  &  B.  Co.  v. 
Bumgarner  (1906)  59  W.  Va.  46,  52 
S.  E.  1000;  CapiUl  City  Supply  Co.  v. 
Beury  (1911)  69  W.  Va.  612,  72  S.  E. 
6.7;  Ramsey  v.  Raid  (1919)  83  W.  Va. 
197, 98  S.  £.  156. 

BuffUnd.— Carey  v.  Pitt  (1797) 
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Peake*  N.  P.  Add.  Gas.  130,  4  Revised 
Rep.  .895;  Harrington  v.  Fry  (1824) 
1  Car.  &  P.  289,  9  J.  B.  Moore,  344,  1 
Ryan  &  M.  90,  2  Bing.  179,  130  Eng. 
Reprint,  274,  3  L.  J.  C.  P.  244;  Ovena- 
ton  V.  Wilson  (1845)  2  Car.  &  K.  1. 

Canada. — See  McDonald  v.  Gilbert 
(1889)  16  Can.  S.  C.  700. 

It  has  been  said,  in  connection  with 
this  relaxation  of  the  general  rule  as 
to  proving  documentary  evidence,  that 
"the  rule  is  founded  on  presump- 
tions arising  from  the  ordinary  course 
of  business,"  and  that  "by  a  like  rule 
the  identity  of  the  correspondent  may 
be  inferred."  Atlantic  Ins.  Co.  v. 
Manning  (1877)  8  Colo.  224.  Again, 
in  Clark  v.  Ford  (1898)  7' Kan.  App. 
332*  61  Pac.  938,  the  court  said:  "We 
can  easily  suppose  that  a  principal 
reason  for  the  rule  is  the  general  in* 
violability  of  the  government  mails, 
and  the  presumption  that  a  certain 
letter  put  into  the  mails  would  be  de- 
livered only  to  the  party  addressed, 
and  that  a  letter  received  by  the  writ- 
er of  the  first  letter,  appearing  to  be 
an  answer,  could  safely  be  assumed  to 
be  genuine.  The  letters  referred  to  do 
not  come  within  this  rule,  and  the  ad- 
mission of  tHe  second  letter  is  clearly 
erroneous,  for  the  reason  that  no 
showing  is  made  as  to  how  the  letters 
were  exchanged."  So,  in  J.  H.  Sanders 
Pub.  Co.  V.  Emerson  (1C96)  64  Mo. 
App.  662.  the  court  said:  "A  well- 
recognized  exception  to  the  general 
rule  requiring  proof  of  handwriting  is 
that  of  letters  received  in  reply  to 
others  proved  to  have  been  sent  to  the 
party  at  his  usual  place  of  business  or 
residence.  .  .  .  This  rests  upon  the 
presumption  that  letters  are  delivered 
to  the  person  to  whom  addressed,  and 
that  the  reply  was  written  by  him  or 
by  his  authority."  And  it  has  been 
said  that  it  certainly  cannot  be  pre- 
sumed that  some  stranger,  surrepti- 
tiously or  otherwise,  got  possession  of 
the  original  letter  and  answered  it. 
Oiicago,  B.  ft  Q.  R.  Ca  v.  Roberts 
(1897)  10  Colo.  App.  87,  49  Pac.  428. 

A  fortiori,  a  reply  letter  is  admis- 
sible withoAt  proof  of  handwriting 
wh«r0  it  aM>ear8  that  it  was  inclosed 
with  a  pap«r  which  had  been  sent  in 
tiM  original  letter,  that  the  postmark 


on  the  envelop  containing  the  reply 
bore  the  postmark  of  the  place  to 
which  the  original  letter  was  ad- 
dressed, and  that  the  letter  itself  re- 
ferred to  the  contents  of  the  original 
letter  (White  v.  TolHver  (1896)  110 
Ala.  300,  20  So.  97) ;  that  the  reply  ex- 
pressly referred  to  the  subject-matter 
discussed  in  the  original  letter  and 
that  it  was  inclosed  in  an  envelop  with 
the  address  of  the  purported  writer 
printed  thereon  (Barham  v.  Bank  of 
Delight  (1910)  94  Ark.  158,  27  L.R.A. 
(N.S.)  439,  126  S.  W.  394;  Hays  v. 
General  Assembly  American  Benev. 
Asso.  (1907)  127  Mo.  App.  195,  104  S. 
S.  1141) ;  that  the  reply  related  to  the 
subject-matter  under  consideration, 
that  it  was' written  upon  a  letterhead 
of  the  purported  writer,  and  that  it 
was  dated  at  his*  place  of  residence 
(Messner  v.  State  (1916)  78  Tex. 
Crim.  Rep.  632,  182  S.  W.  329) ;  that 
the  content  of  the  letter  shows  it  to 
be  an  answer  to  a  prior  one  written 
by  the -sendee  (Lancaster  v.  Ames 
(1907)  108  Me.  87,  17  L.R.A.(N.S.) 
229,  125  Am.  St  Rep.  286,  68  Atl.  633; 
J.  H.  Sanders  Pub.  Co.  v.  Emerson 
(1896)  64  Mo.  App.  662;  Ullman  v. 
Babcock  (1885)  63  Tex.  68) ;  that  the 
reply  was  written  upon  a  letterhead 
of  the  purported  signer  (Ragan  v. 
Smith  (1897)  103  Ga.  5i>€,  29  S.  E.  759; 
Consolidated  Perfume  Co.  v.  National 
Bank  (1900)  86  lU.  App.  642;  Bloom 
V.  State  Ins.  Co.  (1896)  94  Iowa,  359, 
62  N.  W.  810;  Louisville  &  N.  R.  Co.  v. 
E.  J.  O'Brien  &  Co.  (1916)  168  Ky.  403. 
182  S.  W.  227,  Ann.  Cas.  1917D,  922; 
American  Bonding  Co.  v.  Ensey  (1907) 
105  Md.  211,  65  Atl.  921,  11  Ann.  Cas. 
883;  Leesville  Hfg.  Co,  t.  Morgan 
Wood  &  Iron  Co.  (1906)  76  S.  C  342. 
55  S.  E.  768;  Lewis  v.  Alexander  • 
(1895)  —  Tex.  Civ.  App.  — ,  31  S.  W. 
414) ;  and  that  the  letters  were  acted 
upon  by  both  the  writer  and  the  ad- 
dressee (Jones  V.  O}oke  (1905)  25 
App.  D.  C.  624;  Ramsey  v.  Reid  (1919) 
88  W.  Va.  197,  98  S.  E.  165). 

And  the  rule  as  to  the  prima  facie 
authenticity  of  reply  letters  has  been 
held  to  apply  to  letters  typewritten  aft 
to  the  body  and  signature.  Barham  v. 
Bank  of  Delight  (1910)  94  Ark.  158,  27 
L.RJ^.(N.S.)  480,  126  S.  W.  894;  Cou- 
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»olidated  PerfUme  Co.  v.  National 

Bank  (1900)  S6  Ul.  App.  642;  Davis's 
Sons  V.  Robinson  (1885)  67  Iowa,  S55, 
26  N.  W.  280;  Norwegian  Plow  Co.  v. 
Munger  (1893)  62  Kan.  371,  35  Pac. 
11;  Lancaster  v.  Ames  (1907)  103  Me. 
87.  17  L.R.A.(N.S.).  229,  126  Am.  St. 
Rep.  286,  68  Atl.  533,  And  this  even 
where  the  signature  was  afiixed  by  a 
rubber  stamp,  it  also  appearing  that 
the  reply  letter  was  written  on  the  let- 
terhead of  the  corporation  to  which  the 
original  letter  was  addressed,  that  the 
stamped  signature  was  that  of  an  of- 
ficer of  the  corporation  whose  name 
appeared  on  the  letterhead,  and  that 
the  letter  itself  referred  to  the  subject- 
matted  of  the  original  letter.  National 
Acci.  Soc.  V.  Sprio  (1897)  *24  G.  C.  A. 
334.  47  U.  S.  App.  293,  78  Fed.  774.  In 
Lancaster  v.  Ames*(Me.)  supra,  the 
court  discussed  the  effect  of  a  type- 
written signature  as  follows:  "It  is 
true  as  a  general  rule  that  documen- 
tary evidence,  to  be  admissible,  must 
be  authenticated,  and  in  case  of  a  let- 
ter this  is  ordinarily  done  by  proof  of 
the  genuineness  of  the  signature  of 
the  writer.  When  the  signature  is 
typewritten  this  method  of  authentica- 
tion may  be  difficult,  if  not  impossible. 
At  any  rate  it  was  not  tried  in  this 
case.  But  there  is  a  relaxation  o,f  this 
rule  in  the  case  of  what  are  called 
reply  letters.  The  rule  does  not  apply 
to  a  letter  which  is  received  by  ^ue 
course  of  mail,  purporting  to  come  in 
answer  from  the  person  to  whom  a 
prior  letter  has  been  duly  addressed 
and  mailed.  Proof  of  these  facts  is 
sufficient  evidence  of  the  genuineness 
of  the  reply  to  go  to  the  jury,  with- 
out specific  proof  of  the  genuineness 
of  the  signature.  The  genuineness  is 
assumed,  at  least^  until  the  contrary 
is  shown." 

And  it  has  been  held  thiat  the  pro- 
duction of  the  letter,  in  response  to 
which  the  letter  offered  in  evidence 
was  written,  is  not  essential  to  the  ad- 
mission of  the  latter,  the  presumption 
being,  that  the  original  letter  is  in  the 
possession  of  the  one  to  whom  it  was 
written.  Dix  v.  Jadtman  (1896)  — ' 
Tex.  Civ.  App.  — .  37  S.  W.  344. 

But  to  render  a  reply  letter  prima; 
facie  evidence  of  its  authenticity  and- 


gennlheness.  the  preliminary  proof 
must  actually  show  that  a  letter  was 
written  and  mailed,  to  which  the  letter 
offered  purports  to  be  an  answer. 
Consolidated  Grocery  C«.  t.  Hammond 
(1910)  99  C.  C.  A.  195,  176  Fed.  641 
(holding  that  the  statement  in  a  letter 
offered  in  evidence  that  it  is  in  an- 
swer to  a  letjter  previously  received 
cannot,  of  itself,  make  the  letter  ad- 
missible, since  to  so  hold  would  make 
the  statement  prove  the  writing  and 
posting  of  the  previous  letter  and  also 
prove  its  own  genuineness) ;  Clark  v. 
Ford  (1898)  7  Kan.  App.  832.  51  Pac. 
938  (holding  that  the  manner  of  ex- 
cHRng9  must  be  shown)  ;  Linn  v.  New 
York  L.  Ins.  Co.  (1899)  78  Ho.  App. 
192  (holding  that  the  existence  of  the 
prior  letter  must  first  be  shown) ; 
KVALE  V.  Keane  (reported  herewith) 
ante.  972  (holding  that  before  a  reply 
letter  can  be  introduced  in  evidence  it 
must  first  be  proved  that  the  letter 
previously  sent  was  properly  ad- 
dressed to  the  addressee  at  his  post- 
cffice  address,  with  sufficient  postage 
thereon,  and  that  such  letter  was  prop- 
erly deposited  in  the  mails).  And  see 
Cook  v.  Augustua  (1916)  ^01  IlL  App. 
196. 

And  where  the  rule  which  requires 
preliminary  proof  of  the  mailing,  etc., 
of  the  original  letter  Is  enforced,  and 
strict  compliance  required,  it  has  been 
held  that  the  statement  in  a  letter  of- 
fered in  evidence  that  it  is  in  reply 
to  a  letter  previously  received  does 
not  of  itself  render  the  letter  admis- 
sible. KvALE  V.  Keane  (reported  here- 
with) 972.  This  was  upon  the  theory 
that  to  hold  otherwise  would  dispense 
with  the  necessity  of  proof  of  the 
writing  and  mailing  of  the  previous 
letter  and  would,  also  make  the  letter 
proof  of  its  own  genuineness.  ,  And 
s!trict  compliance  with  the  rule  cannot 
be  excused  by  showing  that  the  alleged, 
reply  was  received  in  the  cu9tomar>" 
way  through  the  United  States  mail. 
Ibid. 

-  And  the  fact  that  a  letter  is  In  reply 
to  a  prior  one  mailed  by  tiie  recipient 
does  not  necessarily  bring  it  A^tbln 
the  exception  to  the  gehenil  rtfle;'-jat 
least  where'  the  .safne-  is  sigWMt  %jr' 
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another  than'  the  sendee  of  the  orig-  was  held  that  such  facts  did  not  create 

inal.  For  example  in  Butler  v.  Price  a  prima  facie  case  of  genuineness  or 

(1874)  116  Mass.  578,  where  the  reply  authority.  And  see  Thayer  v.  Schley 

-was  signed  by       wife  of  the  man  to  (1910)  137  App^  Dir.  16^  121  N.  T. 

whom  the  original  had  been  sent,  it  Supp.  1064.  G.  J.  G. 


E.  W.  NEWELL,  Eespt, 

V. 

E.  B.  ft  A.  L.  STONE  COMPANY,  Appt 
OoU/emki  Supreme  Court  (in  a«me}—Oetober  S, 
(_  CaL  — ,  184  Pac.  659.) 

Vendor  and  purchaser  — •  time  of  essence  —  waiver  of  provision. 

1.  Accepting  payment  on  a  land  purchase  contract  after  the  time  specified 
in  the  contract  for  making  such  piasrment  waives  a  provision  that  time  is 
of  the  essence  of  the  contract*  and  notice  that  a  strict  performance  as  to 
future  payment  is  necessary  must  be  given  to  warrant  declaration  of  a 
forfeiture  of  rights  under  the  contract  and  payments  made. 

iSee  note  on  this  question  beginning  on  page  996.] 

—  error  In  notice  —  election  to  re-  —  placing  vendor  in  default  —  neces- 

scind.  ^i^y  tender, 

o  Ti.«                +U-.4.  -   A  j_  8.  A  vendee  in  default  on  a  contract 

2.  The  mere  fact  that  a  vendor  is  ^^r  purchase  of  real  estate  cannot 
m  error  in  giving  notice  that  rights  place  the  vendor  in  default,  so  as  to 
under  the  contract  and  payments  made  be  entitled  to  recover  payments  made, 
are  forfeited  unless  payment  of  the  merely  remaining  quiet,  without 

l»U«e  d».  i.  n..d.  .t  one.  doe.  n.t  t-fc'J  ttrtrLlince^Ze'Su'^I'bl 
convert  the  notice  into  one  of  election  paid  at  once,  or  the  payments  made 
to  rescind.  will  be  forfeited.  . 


Appeal  by  defendant  from  a  judgment  of  the  Superior  Court  for  the 
City  and  County  of  San  Francisco  (Deasy,  J.)  in  favor  of  plaintiff  in  an 
action  brought  for  the  recovery  of  payments  made  by  him  under  a  contract 

for  the  purchase  of  real  estate.  Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  W.  F.  Williamson  and  Brn-    v.  Sausalito  Improv.  Co.  166  Gal.  302, 


est  L.  Brone,  for  appellant: 

Plaintiff,  while  in  default  himself, 
could  not  rescind  the  contract  and  de- 
mand back  the  money  he  had  paid. 

Bradford  v.  Parkhurst,  96  Cal.  102. 

31  Am.  St  Rep.  189, 30  Pac.  1106 ;  Clock 
V;  Howard  &  W.  Colony  Co.  123  Cal.  1, 
43  L.RJ^  199,  69  Am.  St.  Rep.  17,  65 
Pac.  713;  Joyce  v.  Shafer,  97  Cal.  335, 

32  Pac.  820;  Odd  Fellows'  Sav.  Bank 
V.  Brander.  124  Cal.  265,  56  Pac.  1109; 
Cross  V.  Mayo,  167  Cal.  694,  140  Pac. 
283;  Aikman  v.  Sanborn,  5  Cal.  Unrep. 
961.  62  Pac.  729;  Boone  v.  Templeman, 
168  C:al.  290.  139  Am.  St.  Rep.  126, 
110  Pac  947;  Sausalito  Bay  Land  Co. 

9  A.L.R^63. 


136  Pac.  57;  Hansbrough  v.  Peck,  6 
Wall.  497,  18  L.  ed.  520;  Pearson  v. 
Brown,  27  Cal.  App.  125,  148  Pac.  956. 

The  letter  written  by  defendant  was 
well  within  his  rights,  and  was  not  a 
repudiation  or  a  rescission  or  a  con- 
sent to  the  abandonment  of  the  con- 
tract. 

Clock  V.  Howard  &  W.  Colony  Co, 
123  Cal.  1,  43  L.R.A.  199.  69  Am.  St. 
Rep.  17,  55  Pac  713;  Oursler  v.  Thach- 
er,  152  Cal.  739,  93  Pac.  1007;  Empire 
Invest.  Co.  v.  Mort,  171  Cal.  339,  153 
Pac  236;  Odd  Fellows*  Sav.  Bank  v. 
Brander,  124  Cal.  265,  66  Pac.  1109; 
List  V.  Moore.  20  Cal.  App.  616,  129 
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Fac.  963;  Skookum  Oil  Co.  t.  Thomas, 
162  Cal.  539.  12S  Fac.  368;  Scfawerin 
Estate  Realty  Co.  v.  Slye.  173  Cal.  170, 
159  Fac.  420. 

Messrs.  Sloss^  Ackerman,  &  Jbadley 
also  for  appellant. 

Messrs.  Harding  &  Monroe  for  re- 
spondent 

Melyin,  J.,  delivered  the  opinion  of 
the  court : 

The  plamtiff,  E.  W.  Newell,  and 
the  defendant  corporation,  entered 
into  a  written  contract  on  April  7, 
1913,  whereby  the  former  agrreed  to 
^  purchase  and  the  latter  to  sell  cer- 
'  tain  real  property  for  $9,200.  Of 
this  amount  the  sum  of  $500  was 
paid  at  the  date  of  the  agreement 
The  sum  of  $1,500  was  due  August 
1,  1913,  and  the  balance  was  to  be 
paid  in  monthly  instalments  of  at 
least  $200.  There  was  a  provision 
for  the  monthly  payment  of  inter- 
est, time  was  expressly  made  of  the 
essence  of  the  agreement,  and  it  was 
further  provided  that  upon  default 
in  the  payment  of  any  of  the  instal- 
ments the  vendor,  E.  B.  &  A.  L. 
Stone  Company,  might  at  its  option, 
without  notice  to  the  vendee,  de- 
clare the  entire  principal  and  inter- 
est immediately  due. 

The  -vendee  failed  to  pay  the  first 
instalment  of  $1,600,  due  August  1, 
1913,  but  on  December  13,  1913,  a 
payment,  on  account,  of  soinething 
more  than  $500,  was  accepted,  and 
thereafter  other  sums  were  paid, 
at  various  times  not  specified  in  the 
contract,  until  f2,694.S3  had  been 
received  by  thi»  vendor.  On  April 
28,  1916,  the  vendor  (defendant  in 
this  action)  served  upon  plaintiff  a 
notice  reciting  the  terms  of  the 
agreement.  The  notice  contains  the 
following  statement  by  way  of  re- 
cital :  "At  all  times  the  undersigned 
[E.  B.  &  A.  L.  Stone  Company]  has 
stood  ready,  willing,  and  able  to  com- 
ply with  the  terms  of  said  contract, 
and  that  it  is  not  the  intention  of 
the  undersigned  in  any  manner  to 
rescind  or  abandon  said  contract, 
and  nothing  herein  shall  be  con- 
strued to  be  a  consent  in  any  way 


to  a  rescission  or  abandonment  «f 

said  contract." 

Then  follow  recitals  that  time  is 
of  the  essence  of  the  contract,  and 
that  default  has  been  made  by  the 
vendee,  in  consequence  of  which  he 
has  abandoned  the  contract,  and 
the  vendor  notifies  the  vendee  that, 
in  order  to  determine  that  it  is  the 
latter's  "express  intention  as  pur- 
chaser to  abandon  said  contract,"  a 
deed  to  the  land  is  ready  and  is 
thereby  tendered  td  the  vendee  upon 
payment  of  the  balance  of  the  pur- 
chase price,  with  interest  as  speci- 
fied in  the  agreement,  provided  the 
entire  balance  should  be  paid  im- 
mediately upon  receipt  of  the  notice. 
The  closing  words  of  the  notice  are 
as  follows :  "Unless  said  entire  bal- 
ance shall  be  paid  immediately,  as 
aforesaid,  the  undersigned,  in  ac- 
cordance with  the  terms  of  said  con- 
tract, hereby  declares  that  it  shall 
be  relieved  from  all  obligations  in 
law  or  equity  to  convey  the  propsr- 
ty  hereinbefore  described,  or  any 
part  thereof,  and  that  you  shall  for- 
feit all  right  thereto  under  this  con- 
tract, and  all  rights  to  any  and  aD 
moneys  paid  thereon,  which  shall  be 
deemed  payments  for  the  right  to 
have  the  option  to  purdiase  said 
property,  and  none  of  the  same  sbaO 
be  returned,  and  the  undersigned 
hereby  further  notifies  you  that  it 
will  thereupon,  in  acconlance  with 
its  rights,  immediately,  or  at  its  con- 
venience thereafter,  enter  upon  said 
lands  and  premises,  and  take  posses- 
sion thereof,  together  with  the  im- 
provements constructed  ther&n, 
and  the  appurtenances  l^ereunto  be- 
longing." 

On  August  4,  1916  <more  than  a 
year  after  the  service  of  notice), 
the  vendee  demanded  return  of  the 
moneys  paid  under  the  contract, 
and,  this  demand  being  refused,  in- 
stituted the  present  action. 

The  court  found  that  defendant, 
although  it  had  accepted  payments 
from  plaintiff  while  he  was  in  de- 
fault, by  the  writing  of  April  28, 
1915,  "notified  plaintiff  ...  that 
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ft  exerds^  its  option  anAer  said 

.contract  to  cancel  the  same,  and 
notified  plaintiff  that  all  his  rights 
under  said  contract  had  terminated; 
that  the  moneys  paid  to  defendant 
(rere  forfeited*  and  that  defendant 
would  retake. possession  of  said  real 
property,  and  defendant  did  re-enter 
and  take  possession  of  said  real  prop- 
erty in  said  contract  described ;  that 
no  notice  was  ever  given  to  plaintiff 
of  any  intention  on  the  part  of  de- 
fendant to  insist  upon  its  right  to 
forfeit  said  contract,  and  no  notice 
whatever  was  served  upon  plaintiff, 
except  the  notice  of  cancelation  and 
claim  of  forfeiture  above  referred 
to." 

This  finding  is  attacked  by  appel- 
lant as  being  without  justification, 
and  appellant  also  insists  that  the 
further  finding  that  "plaintiff  ac- 
cepted said  notice  of  forfeiture  as  a 
rescission  on  the  part  of  defendant 
of  said  contract"  is  not  sustainable. 

The  question  to  be  determined  by 
this  court  is  whether  or  not  the  giv- 
ing of  the  notice  and  the  conduct 
thereafter  of  the  parties  to  the  con- 
tract amounted  to  a  rescission  by 
their  mutual  consent.  We  are  of  the 
opinion  that  it  did  not.  In  the  first 
place,  there  was  an  express  declara- 
tion by  the  vendor  that  it  was  not 
seeking  to  rescind.  This,  of  course, 
would  amount  to  nothing  if  the  oth- 
er parts  of  the  notice  were  in  con- 
tradiction of  the  vendor's  declared 
intention.  But  we  do  not  so  inter- 
pret them. 

Under  the  authorities  the  vendor, 
by  accepting  payments  after  the 
times  specified  in  the  agreement^ 
waived  the  provi- 
JSrtw?^  sion  with  reference 
ihmm  ot  rMenec—  to  time  being  of  the 
mI^tuiob.  essence  of  the  con- 

tract as  to  those 
payments,  and  could  not  thereafter 
effectually  declare  a  forfeiture  of 
vendee's  right  to  purchase,  and  of 
the  payments  already  made,  without 
notice  that  in  the  future  a  strict 
performance  would  be  required. 
That  is  the  doctrine  of  such  cases 
u  Boone  T.  Templeman,  158  Cal.  290, 
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.139  Am.  St  Hep.  126,  11,0  Pac.  947; 
Stevinson  v.  Joy,  164  Cal.  279,  128 
Pac.  751;  Butte  Creek  Consol.  Dredg- 
;ing  Co.  v.  Olney,  173  CaK  697,  161 
Pac  260,  and  Pearson  v.  Brown,  27 
Cal.  App.  125,  148  Pac, 956.  The 
vendee  was  in  default  oyer  twenty 
jmpitths.at.the  time  tlie  notice  was 
served;  that  is  to  say,  more  than 
$4,000  in  monthly  instalments  had 
not  been  paid  when  due.  If,  within 
a  reasonable  time  after  receipt  of 
the  notice,  the  purchaser  had  ten- 
dered payment  of  the  amounts  due 
under  the  terms  of  the  contract,  per- 
haps the  seller  would  have  been 
bound  to  accept  such  tender.  But 
this  is  not  a  case  in  which  a  vendee, 
having^  offered  to  perform,  seeks  to 
compel  performance  of  the  contract 
by  the  vendor.  By  its  notice  the 
vendor  was  not  seeking  to  rescind 
the  contract,  but  to  declare  the  ven- 
dee's rights  forfeited  and  itself  en- 
titled to  the  moneys  previously  paid 
by  Newell  because  of  the  latter's 
supposed  breach  of  the  agreement. 
The  mere  fact  that  the  vendor  may 
have  been  in  error 

in     supposing     and  no*ice-«Iectlon 

declaring  that,  un- 
less  immediate  payment  were  made 
of  the  entire  balance  of  the  purchase 
price,  it  could  consider  the  rights  of 
the  vendee  foreclosed,  does  not  con- 
vert the  notice  into  a  declaration 
that  the  vendor  elected  to  rescind. 
On  the  contrary,  defendant  sought 
to  stand  ujwn  the  contract  and  to 
enforce  its  terms.  The  corporation 
had  done  no  act  of  abandonment  of 
the  agreement.  On  the  contrary,  it 
had  extended  to  Mr.  Newdl  the 
favor  of  accepting  payments  long 
past  due.  The  plaintiff  could  not 
take  advantage  of  his  own  default 
Clock  V.  Howard  &  W.  Colony  Co. 
123  Cal.  1-19,  43  L.R.A.  199,  69  Am. 
St  Rep.  17,  55  Pac.  713.  Plaintiff 
was  in  default  when  the  notice  was 
received  by  him.  True,  his  prior 
defaults  had  been  condoned,  and  he 
could  have  reinstated  himself  by 
making  prompt  payments  of  the 
balance  due  under  the  terms  of  the 
contract ;  but  he  could  not,  by  mere- 
ly saying  nothing,  gain  the  right  to 
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demand  repayment  of  the  instal- 
ments of  the  pur- 
chase price  pre- 
viously made.  He 
could  not  place  de- 
fendant in  default  unless  he  at  least 
tendered  to  defendant  all  that  was 
due  under  the  agreement  up  to  the 


la  «ef«vlt— 


date  of  his  offer.  Kb  made  no  saA 
tender.    Therefore  he  should  not 
prevail  in  this  suit  ' 
Judgment  reversed. 

We  concur:  Angellotti,  Ch.  J,; 
Shaw,  J.;  Lcniion»  J.;  WilbVv  i.; 
Ohkty,  J. ;  Lawlor,  J. 


ANNOTATION. 

Vendor's  acc^lance  of  payimiat  tendered  after  Inne  «pecifiaJ     wainr  of 
proviuon  inaknig  lime  of  etMnee  of  eontracL 


L  Waiver  of  prior  default: 

a.  General  mle*  996. 

b.  ninitratioM,  998. 

J.  WtOvm-  9f  pHw  a^fimlt. 

«.  Oefiend  rule. 

The  vendor  in  a  contract  for  the  sale 
of  real  estate,  by  accepting  a  pajmient 
on  the  purchase  price  after  the  time 
specified  in  the  agreement,  waives  as 
to  that  payment  a  provision  that  time 
is  of  the  essence  of  the  contract,  and 
cannot  tiiereafter  declare  a  forfeiture 
of  the  vendee's  rights  under  the  con- 
tract because  of  the  failure  to  make  it 
on  time. 

United  States. — Coughran  v.  Blg- 
elow  (1896)  164  U.  S.  301,  41  U  ed. 
442,  17  Sup.  Ct.  Rep.  117. 

Alabama.— Stewart  v.  Cross  (1880) 
66  Ala.  22;  Hurst  v.  Thompson  (1882) 
73  Ala.  158;  Davis  v.  Robert  (1889)  89 
Ala.  402,  18  Am.  St.  Rep.  126,  8  So. 
114;  Sewell  v.  Peavey  (1914)  187  Ala. 
322,  65  So.  803;  Jones  v.  Hert  (1915) 
192  Ala.  Ill,  68  So.  259;  Dinsmoor  v. 
Thomas  (1917)  198  Ala.  481,  73  So. 
820. 

Arkansas. — Braddock  v.  England 
(1908)  87  Ark.  393,  112  S.  W.  883; 
Friar  v.  Baldridge  (1909)  91  Ark.  133, 
120  S.  W.  9S9. 

CaUfomia. — Boone  v.  Templeman 
(1910)  158  Cal.  290,  139  Am.  St.  Rep. 
126,  110  Pac.  947;  Hayt  v.  Bentel 
(1913)  164  Cal.  680,  130  Pac.  432; 
Sausalito  Bay  Land  Co.  v.  Sausalito 
Improv.  Co.  (1913)  166  Cal.  302,  136 
Pac.  67;  Butte  Creek  Consol.  Dredging 
Co.  V.  Oteey  (1916)  173  Cal.  697.  161 
Pac.  260;  Pearson  v.  Brown  (1916)  27 
Cal.  App.  125,  148  Pac.  956;  Hermosa 
Beach  Land  &  Water  Co.  v.  Law  Credit 


n.  Waiver  of  sabsequent  de&idt: 

a.  General  mle^  1001. 

b.  QoalifieatioB  of  rule,  IDOL 

Go.  (1917)  176  Cal.  498,  166  Pae.  B;  : 

Burmester  v.  Horn  (1917)  35CaLApp. 
549,  170  Pac.  674;  La  Chance  v.  Brown  i 
(1919)  _  Cal.  App.  — ,  183  Pac  216;  j 
Debairos  v.  Barlin  (1920)  —  CaL  — , 
190  Pac.  188.  And  see  the  reported 
ease  (Newell  v.  E.  B.  &  A.  L.  Siomi 
Co.  ante,  998). 

Connecticnt.  —  Avery  v.  Eellogg 
(1836)  11  Ckinn.  662;  Grippo  v.  Davis  • 
(1918)  92  Conn.  693,  104  Atl.  165. 

Florida.  —  Shouse  v.  Doane  (1897) 
39  Fla.  95,  21  So.  807. 

Georgia.— Hudson  v.  Duke  (1857) 
21  Ga.  403. 

lUinoiB.— Stow  v.  Russell  (1864)  86 
111.  18;  Smith  v.  Smith  (1870)  66  lU. 
204;  Allen  v.  Woodruff  (1880)  96  lU. 
11;  Wateon  v.  White  (1894)  152  IlL 
364,  38  N.  E.  902 ;  Eaton  v.  Schneider 

(1900)  185  111.  608,  57  N.  E.  421;  Hill 
V.  Alber  (1913)  261  111.  124,  103  N.  E. 
612;  Fitzgerrell  v.  Turner  (1906)  223 
111.  322,  79  N.  E.  76. 

Iowa.— Zunkel  v.  Colson  (1899)  109 
Iowa,  695,  81  N.  W.  175. 

Maine. — Manning  v.  Brown  (1833) 
10  Me.  49;  Unscott  v.  Buck  (1852) 
33  Me.  630. 

Minnesota. — Sylvester  v.  Holasek 

(1901)  83  Minn.  862,  86  N.  W.  S3& 
Missouri.  —  OTallon   v.  Kenn&ly 

(1869)  46  Mo.  124;  Randolph  v.  Ellis 
(1912)  240  Mo.  216,  144  S.  W.  483; 
Robberson  v.  Clark  (1913)  173  Mo. 
App,  301,  158  S.  W.  854. 

Nebraska. — ^Lent  v.  Burlington  &  M. 
R.  Co.  (1831)  11  Neb.  201,  8  N.  W.  431; 
Paulman  v.  Cheney  (1885)  18  Neb. 
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392;  26  N.  W.  496;  Merriam  v.  Goodlett 

(1893)  86  Neb.  384,  54  N.  W.  686; 

White  V.  Atlas  Lumber  Co.  (1896)  49 

Neb.  82.  68  N.  W.  359. 
New  Jersey.  —  Grigg    v.  Landis 

(1870)  21  N.  J.  Eq.  494. 
New  York.  —  McCarty    v.  Myers 
I  (1875)  5  Hun,  83;  Murray  v.  Harbor 

I S.  Bldg.  &  Sav.  Asso.  (1904)  91  App. 
I  Div.  397,  86  N.  Y.  Supp.  799,  affirmed 

in  (1906)  184  N.  Y.  696, 77  N.  E.  1191; 
'  Pettit  T.  Brooklyn  Development  Co. 
■  (1912)  152  App.  Div.  462,  187  N.  Y. 

Sapp.  301;  Church  v.  Bourne  (1913)  79 
'  Hisc.  629,  141  N.  Y.  Supp.  333;  Re 
:  Ashback  (1918)  103  Misc.  147,  169  N. 
:  Y.  Supp.  1058. 

North  Dakota. — Plummer  v.  Kelly 

(1897)  7  N.  D.  88.  73  N.  W.  70. 
Oregon.^ — Maffet  v.  Oregon  &  C.  R. 

Co.  (1906)  46  Or.  443,  80  Fac.  489; 

Miller  v.  Beck  (1914)  72  Or.  140,  142 

Pac.  603. 

Pennsylvania. — Hatton  v.  Johnson 
(1876)  S3  Pa.  219;  Kuhn  v.  Skelley 
(1904)  25  Pa.  Super.  Ct.  185;  Shilan- 
ski  T.  Farrell  (1914)  67  Pa.  Super.  Ct 

;  137. 

Sonth  Carolina. — Cooper  v.  Rutland 
I  (1914)  99  S.  C.  83,  82  S.  E.  994. 
,  Texas.— McCord  v.  Hames  (1905)  38 
'  Tex.  Civ.  App.  239,  85  S.  W.  504. 

Utah.— Kohler  v.  Lundberg  (1919) 
;  -  UUh,  — ,  180  Pac.  590. 

Washington. — Whiting  v.  Doughton 
I  (1903)  31  Wash.  327,  71  Pac.  1026; 
Cash  v.  Meisenheimer  (1909)  63  Wash. 
!  676, 102  Pac  429 ;  Douglas  v.  Hanbury 
I  (1909)  56  Wash.  63,  134  Am.  St.  Rep. 
!  1096,  104  Pac  1110;  Shorett  v.  Knud- 
I  sen  (1913)  74  Wash.  448,  133  Pac. 
1  1029;  Retdt  t.  Smith  (1913)  76  Wash, 
i  S65;  184  Fac  1067. 

'  England.— Hunter  v.  Daniel  (1846) 
I  4  Hare,  432.  67  Eng.  Reprint,  717,  14 
'  L  J.  Ch.  N.  S.  194,  9  Jur.  526. 
I  Canada.- Barber  v.  Allen  (1856) 
I  6  U.  C.  C.  P.  329. 

'  In  an  early  English  case,  the  vice 
ehancellor,  in  discussing  the  qbestion, 
said:  "The  next  point  is  on  the  ques- 
tion of  time.  Nothing  can  be  more 
express  upon  the  agreement,  nor  more 
reasonable  under  the  circumstances, 
than  that  time  should  be  of  the  essence 
of  the  contract.  But  the  question  is 
vhether  that  stipulation  is  not  waived 


by  the  parties  in  this  case.  ^  .  ,  I 
agree  with  the  defendants  that  each 
breach  on  the  part  of  the  plaintiff,  in  . 
the  nonpayment  of  money,  was  a  new 
breach  of  the  agreement;  and  that, 
time  being  of  the  essence  of  the  con- 
tract, each  breach  gave  the  defend- 
ants a  right  to  rescind  the  contract; 
but  that  right  should  have  been  assert- 
ed the  moment  the  breach  occurred. 
The  defendants  were  not  at  liberty  to 
treat  the  agreonent  as  still  subsist- 
ing, and  to  take  the  benefit  of  it  at  the 
expense  of  the  plaintiff,  if  they  meant 
to  insist  that  it  was  at  an  end.  They 
were  at  liberty  to  rescind  it,  but  were 
not  imperatively  bound  to  do  so. 
There  is  no  stronger  reason  for  hold- 
ing that  the  forfeiture  of  a  lease  is 
waived  by  the  acceptance  of  rent  sub- 
sequently accruing,  than  there  is  in 
this  case  for  holding  that  the  accept- 
ance of  an  instalment  of  purchase 
money  (which  was  not  due  unless  the 
agreement  was  to  be  continued)  is  a 
waiver  of  the  right  to  rescind  the 
agreement.  The  defendants  had  no 
right  to  accept  the  money,  but  upon 
the  principle  tiiat  the  agreement  was 
still  subsisting."  Hunter  v.  Daniel 
(Eng.)  supra. 

"The  acceptance  of  payments  of  in- 
stalments on  the  price  by  Templeman, 
without  objection,  long  after  they  had 
become  due,  was  a  waiver  of  all 
breaches  which  had  occurred  at  or 
prior  to  the  time  such  payments  were 
actually  made,  and  he  could  not  after- 
wards insist  upon  a  forfeiture  on  ac- 
count thereof."  Boone  v.  Templeman 
(1910)  158  Cal.  290,  139  AnL  St  Rep. 
126,  110  Pac.  947. 

In  Sansalito  Bay  Land  Co*  v.  Saus- 
alito  Improv.  Co.  (1913)  166  Cal.  302, 
136  Pac.  57,  an  action  to  quiet  title 
two  parcels  of  land,  the  court  said: 
"Where  the  vendor  allows  all  the  pay- 
ments to  become  past  due,  and  there- 
after accepts  partial  payments,  the 
forfeiture  is  waived;  the  payment  of 
the  balance  and  the  execution  of  a 
deed  thereupon  become  dependent  and 
concurrent  conditions.  ...  So  far 
as  plaintiff  is  concerned,  in  the  ab- 
sence of  such  tender  and  refusal,  it 
having  accepted  part  of  the  price  after 
maturity  of  the  whole;,  the  contract 
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would  still  stand,  and  it  could  not  have 
a  decree  declaring  that  it  is  the  owner 
in  fee,  and  that  defendant  has  no  in- 
terest, unless  the  conduct  of  the  de- 
fendant in  the  matter  has  waived  a 
tender,  or  amounts  to  a  refusal  to  per- 
form in  any  event,  or  an  abandonment 
of  the  contract." 

b.  lUuBtrationB. 

In  the  leading  case  of  Boone  t.  Tem- 
pleman  (1910)  1S8  CaL  290.  189  Am. 
St.  Rep.  126.  110  Pac.  947,  the  facto 
were  that  an  agreement  was  entered 
into  by  which  the  seller  agreed  to  con- 
vey land  to  the  buyer  on  payment  of 
the  purchase  price,  which  payment 
was  to  be  made  in  instalments  at  spec- 
ified times.  If  any  instalment  of 
principal  and  interest  was  not  paid 
within  sixty  days  after  it  became  due, 
the  whole  of  the  unpaid  portion  of  the 
price  would,  at  the  election  of  the 
seller,  forthwith  become  due.  in  which 
event  the  seller  was  given  power  to 
sell  the  land  in  order  to  realize  the 
amount  unpaid,  and  all  previous  pay- 
ments were  thereupon  to  become  for- 
feited. Time  was  declared  to  be  of 
the  essence  of  the  contract  The  buyer 
made  the  initial  cash  payment  and  sev- 
eral monthly  payments  on  account,  but 
only  one  of  these  payments  was  made 
when  due,  the  others  being  made  after 
the  time  fixed  by  the  contract.  The 
buyer  finally  stopped  making  pay- 
ments, and  the  seller,  without  any 
previous  demand  for  performance, 
gave  the  buyer  a  written  statement 
purporting  to  rescind  the  contract. 
The  buyer  thereupon  tendered  in  full 
the  balance  due,  on  condition  that  the 
seller  should  perform  on  his  part  by 
executing  the  necessary  deed.  On  the 
seller's  failure  so  to  do  the  buyer  filed 
£,  bill  for  specific  performance.  It  was 
held  that  the  seller's  conduct  in  ac- 
cepting and  retaining  the  payments 
made  amounted  to  a  waiver  of  the  con- 
dition that  time  should  be  of  the  es- 
sence of  the  contract,  and  of  the  right 
to  declare  a  forfeiture  for  nonpayment. 

The  contract  under  consideration  in 
Hurst  V.  Thompson  (1882)  73  Ala.  158, 
provided  that,  on  the  failure  of  the 
purchaser  to  pay  an  instalment  of  the 
purchase  money  at  the  time  it  became 
due,  the  contract  should  cease  to  be 


Qne  of  sale,  and  become'  a  lease  fw  a 
stated  period,  and  the  instalment  then 
falling  due  should  be  considered  as 
rent.  The  purchaser  paid  only  a  part 
of  an  instalment  at  the  time  it  became 
due,  but  soon  thereafter  paid  the  bal- 
ance, which  was  received  by  the  vai- 
dor  without  objection.  It  was  held 
that  ttie  vendor,  by  receiving  such  bal- 
ance, waived  his  right  to  claim  a  for- 
feiture for  the  vendee's  failure  to  pay 
the  instalment  when  it  became  due. 

See  to  the  same  effect,  Stewart  v. 
Cross  (1880)  66  Ala.  22;  Davis  v.  Rob- 
ert (1889)  89  Ala.  402. 18  Am.  St.  Rep. 
126,  8  So.  114;  Jones  v.  Hert  (1915) 
192  Ala.  Ill,  68  So.  269;  Friar  v.  Bald- 
ridge  (1909)  91  Ai^  183,  120  S.  W. 
989;  Pearson  v.  krown  (1915)  27  CaL 
App.  125,  148  Pac.  966. 

So  it  was  shown  in  Braddock  x. 
England  (1908)  87  Ark.  393,  112  S.  W. 
883,  that  a  vendor  continuously  ac- 
cepted payments  on  the  purchase  price 
after  the  date  specified,  and  failed  to 
declare  a  forfeiture  until  after  ^ 
property  had  been  levied  on  by  a  cred- 
itor of  the  vendee.  It  was  held  that 
the  vendee  could  not.  under  these  cir- 
cumstances, declare  a  forfeiture  as 
against  the  purchaser  at  the  execution 
sale,  the  court  saying:  "Braddock'a 
course  of  conduct  in  habitually  permit- 
ting paymento  to  be  made  after  default 
amounted  in  equity  to  a  waiver  of  the 
forfeiture  which  he  had  theretofore 
been  entitled  to  have  demanded,  and 
this  waiver  continued  until  after  Eng 
land  had  acquired  rights  in  the  prop- 
erty by  levy  of  execution  thereon. 
There  could  be  no  nunc  pro  tunc  for- 
feiture." 

Similarly  it  appeared  in  Hermosa 
Beach  Land  &  Water  Co.  v.  Xaw  Credit 
Co.  (1917)  175  Cal.  493.  166  Pac.  22, 
that  a  contract  for  the  sale  of  land 
provided  for  payments  of  the  purchase 
price  in  instalments  at  specified  times. 
It  was  held  that  the  acceptance  1^  the 
vendor  of  payments  on  account  of  in- 
terest on  the  unpaid  balance  long  after 
the  last  instalment  became  due  cob 
stituted  a  waiver  of  the  vendor's  right 
to  declare  a  forfeiture  for  failure  to 
make  paymento  on  time. 

In  Hayt  v.  Bentel  (1913)  164  Cat 
680,  ISO  Pac.  432.  it  appeared  that  the 
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plaintiff  and  the  defendant,  some  time 
previous  to  the  institution  of  the  ac- 
tion, bad  entered  into  a  contract  for 
the  sale  of  real  estate,  which  contract 
was  rescinded  for  defect  in  title.  The 
plaintiff  thereupon  brouj^ht  suit  to  re- 
fover  the  purchase  mon^  pai4  under 
the  contract.  The  claim  was  made 
that  the  plaintiff  was  in  default  in 
payments  under  the  contract,  and  this 
was  advanced  as  a  defense  to  the  ac- 
tion. It  was  held  that  there  was  no 
merit  in  this  claim,  since  the  evidence 
showed  that  the  payments,  although 
made  after  the  expiration  of  the  time 
apecified  in  ttie  contract,  were  accept- 
ed without  question  by  the  vendor. 

Ukewise,  in  Aveiy  v,  Kellogg  (1836) 
11  Conn.  562,  it  was  shown  that  the  de- 
fendant agreed  to  convey  a  farm  to 
the  plaintiff  on  payment  of  the  pur- 
chase price,  which  was  to  be  paid  in 
stipulated  amounts  at  definite  times. 
The  plaintiff^  did  not  pay  the  first  in- 
stalment when  due,  but  subsequently 
made  a  payment  of  part  of  the  instal- 
mest,  which  the  defendant  accepted 
ind  retained.  Before  the  last  instal- 
ment became  due  the  plaintiff  tendered 
to  the  defendant  the  entire  amount  of 
the  purchase  price,  demanding  a  deed. 
The  defendant  refused  to  accept  the 
money  or  execute  a  conveyance,  and 
the  plaintiff  thereupon  filed  a  bill  for 
a  decree  of  redemption  or  specific  per- 
fwmance.  Holding  that  the  accept- 
inee  of  the  payment  after  the  time 
ipecified  constituted  a  waiver,  the  court 
said:  "The  defendant,  then,  having 
received  this  mdney  on  account  of  the 
payment  due  on  the  1st  of  April,  must 
be  considered  as  having  waived  any 
advantage  from  the  omission  of  the 
plaintiff  to  make  the  first  payment  at 
the  day." 

In  Shouse  v.  Doane  (1897)  39  Fla. 
96, 21  So.  807,  it  appeared  that  the  first 
two  notes  on  the  purchase  price  of  cer- 
tain property  were  not  paid  promptly; 
that  the  vendor  collected  them  with 
great  difficulty  and  trouble,  in  frac- 
tional amounts,  at  irregular  times,  and 
that  the  notes  were  not  fully  paid  un- 
til long  after  maturity.  In  reversing 
the  lower  court*  which  denied  a  decree 
for  specific  performance  to  the  vendee, 
the  court  held  that  although  time  was 
made  at  the  essence  of  the  contract. 


and  the  right' was  given  to  declare  a 
forfeiture  for  default  in  payment,  the 
vendor,  by  accepting  payments  past 
due,  waived  the  condition  as  to  all  de- 
faults then  existing. 

In  Hudson  v.  Duke  (1867)  21  Ga. 
403,  a  bill  in  equity  was  filed  to  com- 
pel the  defendant  to  perform  spe- 
cifically an  agreement  for  the  sale  and 
conveyance  of  a  parcel  of  land.  It 
appeared  that  the  defendant  executed 
a  bond  for  title,  agreeing  to  give  title 
to  the  land  in,  question  on  payment  of 
the  purchase  price,  which  was  to  be 
paid  by  an  initial  cash  payment  and 
two  deferred  paymento  on  specified 
dates.  The  first  cash  payment  was 
made  as  agreed,  but  the  second  pay- 
ment was  not  made  at  the  time  speci- 
fied, the  complainant's  assignor  pay- 
ing $50  on  account  of  this  note  about 
two  months  after  it  became  due.  The 
defendant  accepted  and  retained  this 
payment.  The  bond  was  thereafter 
assigned  to  the  complainant,  who 
immediately  tendered  to  the  defend- 
ant the  balance  of  the  purchase 
money,  exhibited  the  bond,  with  the 
transfer  thereon,  and  demanded  title 
for  the  land,  which  the  defendant  re- 
fused to  execute.  It  was  held  that, 
notwithstanding  time  was  of  the  es- 
sence of  the  contract,  the  action  of 
the  defendant  in  accepting  and  re- 
taining a  partial  pe^ent  long  after 
the  note  fell  due  was  a  waiver  of  the 
failure  to  pay  the  note  punctually. 

In  Watson  v.  White  (1894)  152  DL 
364,  38  N.  E.  902,  wherein  it  appeared 
that  the  vendor  in  an  instalment  con- 
tract for  the  sale  of  real  estate  in 
which  time  was  distinctly  declared  to 
be  essential,  accepted  a  payment  on 
the  purchase  price  which  was  not  for 
the  amount  or  at  the  time  specified, 
the  court  said:  "But  an  agreement 
that  time  shall  be  of  the  essence  of  a 
contract  may  be  waived  or  set  aside, 
and  more  especially  so  in  the  contem- 
plation of  a  court  of  chancery,  either 
by  the.  mutual  consent  or  conduct  of 
the  parties,  or  by  the  consent  or  con- 
duct of  the  party  in  whose  favor  and 
for  whose  benefit  such  stipulation  is 
made." 

In  Stow  V.  Russell  (1864)  36  111.  18, 
the  court,  in  holding  that  a  waiver  of 
the  time  stipulation  was  effected  by 
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the  ▼endor'a  acceptance  of  overdue 
payments,  said:  "The  first  payment 
was  made  as  stipulated.  Other  pay- 
ments were  made,  not  punctually,  but 
as  they  were  accepted;  that  was  a 
waiver  of  the  want  of  punctuality  as 
to  the  particular  day,  up  to  the  1st  day 
of  September,  1854." 

See  to  the  same  effect.  Smith  v. 
Smith  (1870)  56  111.  204;  Eaton  v. 
Schneider  (1900)  185  III.  608,  57  N.  E. 
421. 

It  appeared  in  Robberaon  v.  Clark 
(1913)  173  Mo.  App.  301,  168  S.  W. 
864^  that  a  contract  for  tiie  sale  of  land 
provided  for  the  payment  of  the  pur- 
chase price  in  monthly  instalments, 
the  vendor  agreeing  to  deliver  a  war- 
ranty deed  to  the  property  on  comple- 
tion of  the  payments,  and  time  being 
made  of  the  essence  of  the  agreement. 
The  vendee  being  in  default  in  pay- 
ments, the  vendor  accepted  a  payment 
for  the  current  month,  giving  the  ven- 
dee a  memorandum  to  present  at  the 
bank  which  was  making  the  collec- 
tions, directing  it  to  allow  £he  vendee 
to  continue  his  monthly  payments.  It 
was  held  that  the  vendor  waived  the 
right  to  declare  a  forfeiture  for  past 
default  in  making  payments. 

So,  in  Randolph  v.  EUis  (1912)  240 
Mo.  216,  144  S.  W.  483,  an  action  to 
quiet  title,  the  defendant  admitted 
title  in  the  plaintiff,  but  claimed  un- 
der a  contract  with  the  plaintiff's 
grantor,  by  which  it  was  agreed  that 
she  should  occupy  the  premises  as  a 
tenant  for  eighty-five  and  one  third 
months,  paying  f7.60  per  month  rent 
The  contract  provided  that  at  the  end 
of  that  time,  and  on  payment  in  fuU 
of  the  rent,  the  plaintiff's  grantor  was 
to  convey  to  her,  and  that  a  failure  to 
pay  97.50  each  month  should  render 
the  contract  void.  Various  and  numer- 
ous payments  were  made  at  irregular 
times  in  small  amounts,  averaging 
about  $6  or  96  a  time.  The  court 
said:  "Here,  by  the  long-continued 
conduct  of  both  parties,  the  provision 
for  the  payment  of  $7.60  each  month 
was  disregarded,  and  payments  were 
repeatedly  made  at  irregular  intervals 
and  of  different  amounts.  The  for- 
feiture was  waived  and  cannot  be  in- 
sisted on  here." 


In  Merriam  v.  GoodleU  (1893)  36 
Neb.  384,  54  N.  W.  686,  wherein  it  ap- 
peared that  a  vrador  accepted  inter 
est  after  the  date  on  which  the  pur- 
chase money  was  to  be  paid,  it  wu 
said :  "There  is  no  circumstance, 
therefore,  that  would  make  time  the 
essence  of  the  contract,  and  thus  rob 
the  purchaser  of  his  estate.  But  erai 
if  time  was  the  essence  of  the  contract, 
it  has  been  waived  by  the  acceptawBs 
of  the  interest  while  the  Goodletts 
were  in  default.  They  are^  therefore, 
entitled,  upon  payment  of  the  par- 
chase  price,  to  ^ecific  perfoimaneeof 
the  contract** 

In  Paulman  v.  Cheney  (1885)  18 
Neb.  392,  26  N.  W.  495,  the  action  was 
brought  to  enforce  specific  perfonn- 
ance  of  an  instalment  contract  for  the 
sale  of  land.  Under  the  contract  time 
was  made  of  the  essence,  and  prori- 
sion  was  made  for  a  forfeiture  on  foil-  . 
ure  to  make  payments  at  the  time  \ 
specified.    The  vendor  accepted  two 
overdue  payments,  and  thereafter,  no  ! 
further  default  having  been  made  by 
the  vendee,  returned  all  notes  to  the  ; 
vendee  and  declared  the  contract  for^ 
feited.  The  vendee  thereupon  tes-  , 
dered  the  full  amount  of  the  purchase 
price  and  demanded  a  deed,  which  the 
vendor  refused  to  deliver.  It  was  luld  ; 
that  the  vendor's  acceptance  of  over- 
due payments  was  a  waiver  of  the  con-  ; 
ditions  as  to  all  defaults  tiien  exist-  ' 
ing,  and  the  vendor  could  not,  by  tiie  : 
mere  return  of  the  notes  to  the  pur-  j 
chaser,  where  there  had  been  no  sab-  | 
sequent  default,  terminate  tiie  cm-  [ 
tract 

In  Shilanski  v.  Farrell  (1914)  67  Pa.  .. 
Super.  Gt  137,  an  action  of  assumpsit  i 
brought  by  a  vendee  to  recover  pur-  , 
chase  money  paid  undvr  an  instalment 
contract  for  the  sale  of  real  estate  it 
appeared  that  by  the  terms  of  the  con- 
tract $10  was  to  be  paid  on  the  7th 
day  of  each  month,  time  being  express- 
ly declared  essential.  Payments  wen 
accepted  by  the  vendor  at  irregular 
intervals,  the  last  payment  of  |30  be- 
ing t«idered  and  acc^ted  when  tbe 
vendee  was  in  default  over  one  year. 
"Certoinly,"  the  court  said.  *the  ac- 
ceptance of  the  last  payment  of  ISO, 
in  the  absence  of  any  qualifying  fu^ 
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n  eircajnataiice,  raised  the  conclasive 
infmnce  that  the  defendants  inten- 
ttoually  abandoned  and  relinquished 
the  right  to  enforce  a  forfeiture  for 
previous  &ilnres  to  pay  on  the  day." 

Id  Eohler  v.  Lundberg  (1919)  — 
Utah,  — ,  180  Fac.  690,  the  court  had 
under  consideration  an  instalment 
contract  for  the  sale  of  real  estate  in 
which  time  was  declared  to  be  of  the 
essence,  and  containing  a  stipulation 
providing  for  a  forfeiture  in  case  pay- 
ments on  the  principal  and  of  the  in- 
terest were  not  pnnctaally  made.  It 
was  held  tiiat  tiie  vendors,  by  accept- 
ing interest  at  a  later  day  than  pro- 
vided for  in  the  contract,  and  by  fail- 
ing to  inform  or  advise  the  purchaser 
of  their  intention  to  declare  or  insist 
on  a  forfeiture,  had  waived  the  right 
to  a  forfeiture. 

n.  WMner  •/  subsequent  defauU. 
«.  €fmeral  rule. 

A  vendor  in  a  contract  for  the  sale 
ctf  real  estate,  in  which  time  is  an 
wsential  elemttit,  by  accepting  one  or 
more  payments  sabseguent  to  the  time 
specified  in  the  agreement,  does  not 
necessarily  waive  the  vendee's  delin- 
quency as  to  future  payments,  or  the 
right  to  insist  on  strict  performance 
in  the  future;  and  on  the  vendee's  de- 
lault  in  Bobsequent  payments  the  ven- 
dor maj  declare  a  forfeiture. 

Uaitad  States.  ~~  Eastern  Oregon 
Lsnd  Go.  V.  Moody  (1912)  119  C.  C.  A. 
186,  198  Fed.  7,  reversing  (1910)  180 
Fed.  632. 

Alabama. — ^Nelson  v.  Sanders  (1898) 
123  Ala.  616,  26  So.  518;  Davis  v. 
Folmer  (1919)  —  Ala.  — ,  83  So.  60. 

California. — De  Bairos  v.  Barlin 
(1920)  —  Cal.  — ,  190  Pac.  188;  Boone 
v.  Templeman  (1910)  168  Cal.  290,  139 
Am.  St  Rep.  126,  110  Pac.  947;  Mc- 
Adams  v.  Felkner  (1903)  140  Cat.  354, 
73  Pac.  1064. 

Idaho,— Bowers  v.  Bennett  (1917) 
30  Idaho,  188,  164  Pac.  93. 

minoifl^tow  V.  Russell  (1864)  36 
III.  18;  Phelps  v.  Illinois  C.  B.  Co. 
I  (1872)  63  IlL  468;  Fox  v.  Grange 
j  (1913)  261  III.  116,  103  N.  E.  676. 

Iowa. — Mahoney  v.  McCrea  (1898) 
104  Iowa,  735, 74  N.  W.  699. 

Kawasa — ^Kliesen  v.  Equity  Ezch. 


Mercantile  Asso.  (1917)  101  Kan.  188. 
165  Pac.  660. 

Kentocky^Baker  v.  Smith  (1901) 
22  Ky.  L.  Rep.  1878,  61  S.  W.  1014. 

Massachnsetto. — ^Eeefe  v.  Fairfield 
(1904)  184  Mass.  S84,  68  N.  E.  842. 

Minnesota. — ^True  v.  Northern  P.  R. 
Co.  (1914)  126  Minn.  72, 147  N.  W.  948. 

Nebraska.— Resmolds  v.  Burlington 
&  M.  R.  R.  Co.  (1881)  11  Neb.  186,  7 
N.  W.  737;  Lent  v.  Burlington  &  M.  R. 
R,  Co.  (1881)  11  Neb.  201,  8  N.  W. 
431. 

Or^on. — MafFet  v.  Oregon  &  C.  R. 
Co.  (1906)  46  Or.  443,  80  Pac.  489; 
Gray  v.  Pelton  (1918)  97  Or.  239,  186 
Pac.  755. 

Pennsylvania. — Shilanski  v.  Farrell 
(1914)  57  Pa.  Super.  Ct  137. 

Washington. — Cash  v.  Meisenheimer 
(1909)  53  Wash.  576,  102  Pac.  429; 
Rose  V.  Rundall  (1916)  86  Wash.  422. 
160  Pac.  614;  White  Invest  Co.  v.  De- 
marco  (1916)  89  Wash.  84,  168  Pac. 
1060. 

"The  simple  act,  of  receiving  a  pay- 
ment after  the  day  when  the  payee 
was  bound  to  accept  il,  without  more, 
is  no  excuse  for  laches  as  to  future 
payments.  The  effect  of  the  accept- 
ance is  exhausted  upon  the  payment 
made,  and  as  to  those  following,  the 
provisions  of  the  contract  are  1^  to 
operate  with  unimpaired  force.**  Lent 
V.  Burlington  &  M.  R.  R.  Co.  (Neb.) 
supra. 

"In  his  brief  appellant  insists  that 
because,  on  April  24,  1908,  respondent 
accepted  interest  due  April  6th,  he 
waived  time  as  being  of  the  essence 
of  the  contract  We  hold,  however, 
that  he  waived  it  in  regard  only  to 
this  payment,  but  not  as  to  future 
payments."  Bowers  v.  Bennett  (Idaho) 
supra. 

"We  find  [no  decision]  that  goes  so 
far  as  to  hold  that  the  mere  acceptance 
of  one  payment  after  its  maturity  will 
waive  the  right  to  declare  a  forfeiture 
if  default  occurs  in  subsequent  instal- 
ments." Boone  v.  Tranpleaian  (CaL) 
supra. 

In  Phelps  V.  Illinois  C.  R.  Co.  (1872) 
63  UL  468,  a  suit  to  enforce  specifical- 
ly a  real  estate  contract  in  which  time 
was  of  the  essence,  the  court  said: 
*lt  ia  urged  by  appellant  that  the  re- 
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ceipt  by  tiie  company  of  mon«y  on  a 
payment  which  was  past  due  operates 
as  a  waiver  of  the  right  to  deeUxe  a 
forfeiture.  The  argument  amounts  to 
this, — tiiat  inasmuch  as  the  company 
accepted  payments  which  were  long 
du^  therefore  the  company  cannot  in- 
sist upon  the  terms  of  the  contract  as 
to  the  other  payments.  We  do  not  see 
the  force  of  the  argument." 

In  McAdams  v.  Felkner  (Cal.)  sn- 
pra,.an  action  of  ejectment,  ^e  vendee 
contended  that  although  time  was  of 
the  essence  of  the  contract,  this  pro- 
vision had  been  waived  by  the  vendor's 
acceptance  of  payments  past  due.  In 
holding  that  this  waiver  did  not  apply 
to  subsequent  instalments,  the  court 
said:  'The  facts  that  defendant  had 
paid  some  part  of  the  purchase  price, 
and  had  made  some  improvements  on 
the  premises  and  that  defendants  had 
been  allowed  to  make  some  previous 
payments  after  they  had  become  due, 
do  not,  under  the  terms  of  the  con- 
tract constitute  a  defense  to  this  ac- 
tion." 

In  Baker  v.  Smith  (Ky.)  supra,  an 
action  to  enforce  a  vendor's  lien,  the 
court  said:  'The  mere  failure  of  ap- 
pellees to  take  advantage  of  the  first 
default  by  appellant  was  not  prejudi- 
cial to  them,  and  did  not  affect  their 
right  to  rely  upon  such  omission  at 
the  time  this  suit  was  brought,  es- 
pecially as  the  testimony  in  the  case 
shows  that  the  number  of  these  de- 
faults increased  as  the  years  went  by ; 
and  that  he  failed  to  pay  109  demands 
in  the  year  1898,  in  which  the  suit  was 
instituted.  As  appellant  first  neglect- 
ed to  perform  the  duties  imposed 
upon  him  by  the  contract,  appellees 
were  entitled  to  avail  themselves  of 
the  contract  provisions  arising  upon 
such  default,  and  ask  a  sale  of  the 
coupons  held  by  them  as  collateral, 
and  for  an  enforcement  of  their  ven- 
dor's Hen  against  the  real  estate." 

In  True  v.  Northern  P.  R.  Co.  (1914) 
126  Minn.  72,  147  N.  W.  948,  the  court 
in  holding  that  the  acceptance  of  one 
instelment  after  the  date  specified  did 
not  preclude  the  vendor  from  insist- 
ing on  prompt  payment  of  subsequent 
instalments,  said:  ''Plaintiff  contends 
that  defendant  waived  ite  right  to  de- 


<:lare  these  contracts  forftited  by  ac- 
c^ting  a  second  payment  on  one  <tf 
them  some  three  months  after  it  be- 
came due.  Clearly  this  waa  not  a 
waiver  as  a  matter  of  law.** 

In  White  Invest.  Co.  v.  Demarco 
(1915)  89  Wash.  34,  163  Pac.  1060.  a 
vendee  in  an  instalment  contract  in 
which  time  was  made  of  the  essence 
defaulted  in  pajmients,  and  thereupon 
the  vendor  brought  action  to  terminate 
the  contract.  By  agreement  of  the 
parties  the  back  paymente  were  made 
and  the  action  was  dismissed.  After- 
ward the  vendees  were  again  in  de- 
fault, and  after  a  demand  had  been 
made  on  them,  and  they  had  refused 
to  pay,  action  was  brought  by  the 
vendor  to  quiet  title  to  the  proper^. 
In  holding  that  there  was  no  waiver, 
Mount,  J.,  said:  "The  appellanto  ar- 
gue in  their  brief  that,  because  the 
respondent  accepted  paymente  after 
default  had  been  made,  the  respondent 
is  not  now  entitled  to  hold  the  appel- 
lants strictly  to  the  terms  of  the  con- 
tract. But,  as  we  have  seen  above, 
the  only  time  the  respondent  accepted 
payments  in  default  was  after  an  ac- 
tion had  been  brought  to  set  aside  the 
contract.  That  action  was  settled  by 
agreement  by  payment  of  the  amount 
then  past  due,  and  the  action  was  then 
dismissed.  After  that  time,  the  appel- 
lants were  again  in  default,  and  re- 
fused upon  notice  to  make  further  pay- 
ments. This  fact  tekes  the  case  out 
of  the  rule  contended  for  by  the  ap- 
pellanto, that  the  reapondent  has 
waived  the  terms  of  the  contract  by  s 
course  of  conduct." 

If.  QuaUflcatUtn  »f  rule. 
If  the  vendor  in  a  contract  for  the 
sale  of  land,  whereby  time  is  made  of 

the  essence,  repeatedly  receives  pay- 
ments after  the  date  when  they  are 
due,  and  thereby  esteblishes  a  course 
of  dealing  inconsistent  with  insistence 
on  the  strict  performance  of  the  con- 
tract, he  cannot  thereafter  declare  a 
forfeiture  for  a  failure  to  noake  a  pay- 
ment promptly,  unless  he  has  given  no- 
tice to  the  vendee  of  his  intention  to 
require  prompt  payment  in  the  future. 

California.  —  Noyes  v.  Schlegel 
(1908)  9  Cal.  App.  516,  99  Pac.  726; 
Boone  v.  Templeman  (1910)  158  Cal. 
290, 139  Am.  St.  Rep.  126, 110  Pac.  947; 
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Stevioson  v.  Joy  (1912)  164  Cal.  279, 
128.  Pac.  751;  Bishop  v.  Barndt  (1919) 

—  tal.  App.  — ,  184  Pac.  901.  And  see 
Butte  Creek  Consol.  Dredging  Co.  v. 
Olney  (1916)  173  Cal.  697,  161  Pac. 
260;  Bayside  Land  Co.  v.  Phillips 
(1919)  —  Cal.  App.  — ,  184  Pac.  951. 

C<Huiecticat  —  Bronaon  v.  Leibold 
(1913)  87  Conn.  293.  87  Atl.  979; 
Grippo  V.  Davis  (1918)  92  Conn.  693. 
.104  Atl.  165. 

Illinois. — Monson  v.  Bragdon  (1895) 
159  111.  61,  42  N.  E.  383;  Fox  v.  Grange 
(1913)  261  111.  116,  103  N.  E.  576. 

Iowa. — Rump  v.  Schwartz  (1881)  66 
Iowa,  611.  10  N.  W.  99;  Davidson  v. 
Hawkeye  Ins.  Co.  (1887)  71  Iowa.  532, 
60  Am.  Rep.  818.  32  N.  W.  514. 

Kansas.— Shade  v.  Oldroyd  (1888) 
39  Kan.  313.  18  Pac.  198. 

Missouri — Price  v.  Rausche  (1916) 

—  Mo.  — ,  186  S.  W.  968. 

New  York.  —  McCarty  v.  Myers 
(1875)  5  Hun.  83;  Harris  v.  Troup 
i'1840)  8  Paige,  423;  Bamett  v.  Suss- 
man  (1907)  116  App.  Div.  859,  102  N. 
Y.  Supp.  287;  Kibbe  v.  Crossman 
(1910)  139  App,  Div.  838,  124  N.  Y. 
Supp.  8. 

Or^im.  —  Graham    v.  Merchant 

(1908)  43  Or.  294.  72  Pac.  1088;  Gray 
V.  Pelton  (1913)  67  Or.  239,  186  Pac. 
756. 

South  Dakota. — Keator  v.  Ferguson 
^1906)  20  S.  D.  473,  129  Am.  St.  Rep. 
947,  107  N.  W.  678;  Speer  v.  Phillips 

(1909)  24  S.  D.  267.  123  N.  W.  722;  J. 
I.  Case  Threshing  Mach.  Co.  v.  Fams- 
worth  (1912)  28  S.  D.  432.  134  N.  W. 
819. 

''While  a  waiver  of  a  default  in  one 
payment  ^ould  not  operate  as  a  waiver 
of  a  subsequent  failure,  the  court 
should  corisider  all  the  circumstances 
and  the  conduct  of  the  parties  in  their 
dealings  and  treatment  of  the  con- 
tract" Gray  v.  Pelton  (Or.)  supra. 

"Grange,  however,  might  waive  the 
provision  of  the  contract  as  to  time  of 
payment,  and  a  habit  of  accepting  pay- 
ments of  a  less  amount  or  after  the 
time  stipulated  is  one  of  the  usual 
ways  of  waiving  such  a  provision." 
Fox  V.  Granse  (HL)  supra. 

"The  receipt  of  payments  by  the  de- 
fendant on  account  of  the  purchase 
price,  in  varying  amounts  and  at  ir- 


regular times,  through  a  long  period, 
continued  during  the  period  of  inter- 
est of  the  plainti?  until  the  refusal 
to  accept  the  payment  tendered  on 
February  1,  1916,  constituted  a  waiver 
of  the  provision  for  weekly  payments 
during  this  time."  Grippo  v.  Davis 
(Conn.)  supra. 

"When  the  vendor  receives  from  the 
vendee  payments  upon  the  contract 
after  the  day  on  which,  by  its  terms, 
they  are  payable,  the  forfeiture  (if 
nonpayment  at  the  time  designated 
for  payment  produces  a  forfeiture)  is 
thereby  waived;  and  if  the  vendor  de- 
sires that  the  future  payments  shall 
be  promptly  made,  or  if  he  desires  pay- 
ments due  and  unpaid  to  be  paid,  he 
must  in  the  one  case  notify  the  pur- 
chaser that  prompt  payment  thereafter 
will  be  exacted,  and,  in  the  other,  that 
the  money  due  and  unpaid  must  be 
paid  by  a  day  designated;  and  if  the 
purchaser  fails  to  pay  as  required,  the 
vendor  may  forfeit  the  contract  and 
maintain  ejectment  for  the  possession 
of  the  land."  McCarty  v.  Myers  fN. 
Y.)  supra. 

In  Shade  v.  Oldroyd  (Kan.)  supra, 
the  court,  in  refusing  to  enforce  a  for- 
feiture where  payments  were  not  made 
on  the  dates  specified,  said:  "We  are 
very  clear,  too.  that,  under  the  circum- 
stances detailed  in  this  record,  the 
trial  court  did  not  err  in  holding  that 
this  was  a  case  in  which  a  strict  for- 
feiture could  not  be  insisted  upon,  the 
condition  being  one  for  the  payment 
of  mon^  only,  and  all  preceding  pay- 
ments having  been  made  without  much 
regard  to  the  precise  time  of  their 
maturity." 

In  Boone  v.  Templeman  (1910)  158 
CaL  290.aS9  Am.  St.  Rep.  126,  110  Pac. 
947,  after  ireferring  to  the  rule  that 
the  acceptance  of  a  single  delayed  pay- 
ment will  not  waive  as  to  future  pay- 
ments a  provision  that  tune  is  of  the 
essence,  the  court  said:  "But  in  the 
present  case  we  have  much  more  than 
this.  Boone  was  in  the  possession  and 
in  actual  use  of  the  land  during  the 
whole  period.  A  payment  of  $50  was 
due  on  the  price  on  the  6th  day  of 
every  month  after  November,  1901. 
Not  one  of  these  p^nwnts  had  been 
made  on  the  day  they  were  due.  nor. 
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except  the  first,  until  months  after- 
wards.  Fourteen  payments  in  succes- 
sion had  been  accepted  after  maturity, 
and  without  objection  or  protest  of 
any  kind.  Interest  fell  due  each 
month,  but  nothing  was  paid  as  inter- 
est, and  none  was  demanded,  nor  were 
any  objections  raised  on  that  score. 
After  the  acceptance  of  the  last  sum 
paid,  twenty-four  additional  payments 
of  principal  and  interest  fell  due  and 
were  not  paid,  Boone  remainintr  in 
possession  and  Templeman  apparently 
acquiescing  in  the  continuance  of  the 
contract,  giving  no  notice  to  the  con- 
trary, nor  doing  anything  inconsistent 
therewith  for  still  another  period  of 
fourteen  months.  We  think  from  these 
facts  a  court  might  infer  a  waiver  of 
the  conditions  regarding  forfeiture 
and  time." 

The  contract  involved  in  Noyes  v. 
Schlegel  (1908)  9  CaL  App.  516,  99 
Fac.  726,  stipulated  for  payments  in 
instalments,  and  provided  for  a  for- 
feiture for  nonpayment  of  instalments 
when  due,  time  being  declared  an  es- 
sential element.  The  vendor  accepted 
payments  After  the  time  when  they 
became  due,  telling  the  vendee  that  he 
did  not  object  to  the  delay  in  making 
payments  so  long  as  the  entire  amount 
was  paid  within  the  period  prescribed 
by  Hie  contract  The  vendor,  however, 
subsequently  declared  a  forfeiture  of 
the  contract  and  the  vendee,  within  a 
reasonable  time  thereafter,  tendered 
the  total  amount  due  under  the  con- 
tract. The  court  affirmed  a  decree  in 
favor  of  the  plaintiff  for  specific  per- 
formance, holding  that  the  vendor,  by 
his  oral  agreement  and  by  his  accept- 
ance of  overdue  payments,  waived  the 
right  to  declare  a  forfeiture  for  the 
vendee's  failure  to  pay  on  time,  and 
released  the  vendee  from  the  operation 
of  the  time  clause  as  to  the  instal- 
ments which  were  not  paid  promptly. 

It  appeared  in  Stevinson  v.  Joy 
(1912)  164  Cal.  279,  128  Pac.  761,  that 
a  vendor  entered  into  a  written  con- 
tract with  the  vendee,  whereby  the 
vendor  extended  to  the  vendee  the 
privilege  of  purchasing  land  for  a 
specified  sum,  payable  92  weekly  until 
the  total  sum  paid  should  equal  the 
amount  of  the  purchase  price.  Time, 


and,  in  particular,  time  of  payment, 
was  declared  to  be  material  and  of 
the  essence  of  the  contract,  and  a  pro- 
vision was  made  for  forfeiture  in  case 
payments  were  not  made  at  or  witfaio 
the  times  limited.  The  vendor  accept- 
ed from  the  vendee  various  sums  of 
money  at  various  times  long  after  th« 
sabie  were  due,  which  were  credited 
on  the  purchase  price.  It  was  held 
that  this  constituted  a  waiver  of  the 
provision  with  reference  to  time  being 
of  the  essence  of  the  contract,  which 
could  be  renewed  only  by  giving  defi- 
nite notice  of  an  intention  to  enforce 
it. 

In  Bronson  v.  Leibold  (1913)  87 
Conn.  293,  87  Atl.  979,  it  appeared  that 
the  plaintiff  and  the  defendant  exe- 
cuted an  agreement  by  which  the 
plaintiff  agreed  to  sell  to  the  defend- 
ant a  farm,  and  to  give  him  a  deed  for 
the  same  on  his  pajring  therefor  a 
stipulated  amount  in  different  p^r- 
ments  at  named  dates.  The  defendant 
took  possession  of  the  farm,  making 
various  payments  on  account  of  the 
purchase  price,  but  not  at  the  times 
or  in  tiie  amounts  provided  in  the  con- 
tract These  payments  were  received 
by  the  plaintiff  and  applied  on  the  pur- 
chase price.  On  the  last  occasion  that 
defendant  was  delinquent  in  his  pay- 
ment, the  plaintiff's  attorney  wrote 
to  him  concerning  the  contract  The 
defendant  ignorant  of  his  legal  rights, 
quitclaimed  the  property  to  the  plain- 
tiff, who  then  gave  him  a  one-year 
lease  of  the  premises.  Shortly  after, 
having  consulted  an  attorney,  who  ad- 
vised hiip  of  his  rights,  the  defendant 
tendered  the  amount  due  under  the 
contract,  and  demanded  a  conveyance 
of  the  premises.  The  plaintiff  refused 
the  tender,  and  declined  to  execute  the 
conveyance,  subsequently  bringing  an 
action  for  rent,  in  which  the  defend- 
ant counterclaimed  to  cancel  the  deed 
and  procure  a  reconveyance  of  the 
property.  It  was  held  that  the  plain- 
tiff's acceptance  of  payments  on  the 
contract  at  times  other  than  those  con- 
tracted for  constituted  a  waiver  of  his 
right  to  insist  on  a  forfeiture  for  fail- 
ure to  comply  strictly  with  the  con- 
tract, and  the  defendant,  at  the  time 
he  gave  the  plaintiff  a  release  of  his 
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interest  in  the  property  under  the  con- 
tract, had  the  right  to  redeem,  and  no 
lesal  proceeding  less  than  a  fore- 
closure could  have  ousted  him  from 
possession.  , 

In  Monson  v.  Bragdon  (1896)  159 
m.  61,  42  N.  E.  398,  an  action  to  en^ 
force  specifically  an  instalment  con- 
tract for  the  sale  of  real  estate,  it  was 
held  that  a  stipulation  in  the  contract 
declaring  time  to  be  of  the  essence 
was  waived  by  the  vendor's  acceptance 
of  payments  later  than  the  date  speci- 
fied, and  that  the  vendor,  in  order  to 
claim  a  forfeiture,  must  thereafter 
give  a  definite  and  specific  notice  of 
his  intention  so  to  do. 

So,  in  Rump  v.  Schwartz  (1881)  66 
Iowa,  611,  10  N.  W.  99,  a  provision  in 
a  contract  for  the  sale  of  real  estate 
making  time  of  the  essence  was  held 
to  have  been  waived  by  the  vendor, 
who,  after  default  by  the  vendee  in 
making  payments,  enforced  payment 
of  a  portion  of  the  sum  by  the  sale  of 
property  mortgaged  as  security;  and 
the  vendor,  it  was  held,  could  not  in- 
sist on  a  forfeiture  of  the  contract 
after  the  vendee  tendered  the  balance 
due. 

By  the  contract  involved  in  Price  v. 
Rausche  (1916)  —  Mo.  — ,  186  S.  W. 
968,  the  vendor  agreed  to  convey  land 
to  the  vendee  on  the  payment  of 
monthly  instalments  to  the  amount  of 
the  purchase  price,  time  being  made 
of  the  essence  of  the  contract.  The 
vendor  repeatedly  accepted  payments 
on  the  contract  after  the  time  stipu- 
lated. In  ruling  on  the  legal  effect  of 
these  acts  the  court  said:  "Although 
time  is  mentioned  as  of  the  essence  of 
said  contract,  yet  it  was  continuously 
waived  by  the  Beils,  and  payments  ac- 
cepted when  offered.  Under  the  fore- 
going circumstances,  it  became  the 
duty  of  said  Beils,  if  they  concluded 
to  declare  a  forfeiture,  to  notify  the 
purchaser  of  said  lot  that  at  a  reason- 
able time  mentioned,  in  the  future,  if 
said  deferred  payments  were  not  mad^ 
etc,  the  contract  of  sale  should  be- 
e<nne  rescinded.'* 

The  aame  principle  was  declared  in 
Bamett  v.  Sussman  (1907)  116  App. 
Div.  869,  102  N.  .Y.  Supp.  287,  a  case 
where  realty  was  sold  under  a  contract 


providing  for  payments  in  monthly  in- 
stalments at  regular  stated  periods, 
and  stipulating  that,  on  default  in  any 
payment,  the  vendor  might,  thir^  days 
thereafter,  elect,  without  notice,  that 
all  payments  should  become  forfeited 
to  her  as  liquidated  damages.  It  was 
held  that  the  acceptance  by  the  ven- 
dor, from  the  beginning,  of  payments 
not  made  according  to  the  contract, 
but  irregularly  as  to  time  and  amount, 
the  purchaser  being  at  all  times  in  ar-. 
rears,  was  a  waiver  of  the  forfeiture 
clause,  which  could  not  be  revived,  ex- 
cept on  notice  to  the  purchasers  that 
if  ^ey  did  not  pay  the  balance  due 
within  a  reasonable  time  specified,  the 
forfeiture  would  then  be  exercised. 

So,  in  Gray  v.  Pelton  (1913)  67  Or. 
239.  135  Fac.  755,  it  was  held  that  the 
vendor  in  a  contract  for  the  sale  of 
land  calling  for  payments  on  desig- 
nated dates,  and  making  time  of  the 
essence,  had  waived  the  stipulation  as 
to  time,  by  accepting  payments  after 
the  date  specified,  and  could  not  de- 
clare a  forfeiture  without  giving  the 
vendee  a  specific  notice  to  comply  with 
the  terms  of  the  contract,  and  a  rea- 
sonable time  in  which  to  do  so. 

It  was  shown  in  Graham  v.  Merchant 
(1903)  43  Or.  294,  72  Pac  1088,  that 
a  contract  for  the  sale  of  land  pro- 
vided for  the  payment  of  the  purchase 
price  in  instalments  at  specified  dates, 
and  contained  a  provision  for  forfei- 
ture in  case  payments  should  not  be 
made  as  agreed  on.  It  was  held  that 
the  vendor,  by  accepting  payments 
after  the  vendee  was  in  default, 
waived  his  right  to  declare  a  for- 
feiture, and  could  not  thereafter  do 
so  without  giving  notice,  and  allowing 
the  vendee  a  reasonable  time  in  which 
to  comply  with  the  contract. 

Similarly,  in  Speer  v.  Phillips  (1909) 
24  S.  D.  267, 123  N.  W.  722,  it  appeared 
that  the  vendor  received  a  payment 
twenty-eight  days  after  it  was  due,  and 
further  voluntarily  tended  the  time 
for  paying  interest  and  taxes.  It  was 
held  that  he  had  waived  the  benefit  of 
a  provision  in  the  contract  making 
time  of  the  essence,  and  that,  before 
he  could  lawfully  terminate  the  con- 
tract, he  must  give  notice  to  the  ven- 
dee, and  fix  a  further  time  which  would 
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^ve  the  v^dee  H  reasonable  opp'or- 
tanity  to  cOmpIy  -with  the  terms  of  the 
contract. 

In  Keator  t.  Ferguson  (1906)  20  S< 
D.  473,  129  Am.  St.  Rep.  947,  107  K 
W.  678,  the  vendee  of  real  eat^te 
sought  specific  performance  agaiiist 
the  vendor.  The  court  said:  "It 
seems  eminently  just  and  equitable 
that  a  party  who  has  neglected  to  en; 
force  the  provisions  of  his  contract, 
providing  that  time  shall  be  of  the 
essence  of  the  contract,  at  the  time 
the  default  is  made,  and  accepts  per- 
formance of  the  terms  .  thereafter) 
should  not  be  allowed,  upon  a  subse- 
quent default,  to  enforce  the  provision 
without  giving  the  other  party  notic^ 
that  he  intends  to  enforce  the  same, 
and  a  reasonable  opportunity  to  com- 
ply with  the  terms  of  the  contract .  To 
hold  otherwise  would  enable  a  party 
to  take  uhdue  advantage  of  his  c6n- 
tract  by  accepting  payments  after  the 
time  they  were  to  be  paid  by  the  stridt 
terms,  and  after  having  induced  a  party 
to  make  a  number  of  such  payments, 
then,  without  notice,  and  without  giv- 
ing the  party  an  opportunity  to  com- 
ply with  the  terms  of  the  contract,  de- 
clare it  terminated,  and  the  amount 
paid  thereunder  forfeited.  In  the  case 
now  before  us  the  defendant  had  re- 
ceived $400  of  her  principal,  and  cer- 
tain improvements  had  been  made 
upon  the  property ;  she  had  permitted 
the  plaintiff  to  believe,  at  least,  that 
i^e  would  not  insist  upon  a  strict  per- 
formance of  the  terms  of  the  contract 
by  receiving  the  sum  of  $222  some 
twelve  or  thirteen  days  after  the  same 
was  claimed  to  be  due  by  her,,  without 
objection,  and  had  permitted  the  rent 
for  the  year  1900  to  remain  unpaid, 
apparently  without  objection,  and  by 
waiting  until  the  4th  day  of  October, 
thirteen  days  after  she  claimed  the 
payment  to  be  due,  before  notifying 
the  plaintiff  of  her  election;  and  she 
must  therefore  be  regarded  as  having 
waived  the  benefits  of  the  provision 


making  time  the  essence  of'  the  cint- 
"tract  to  the  extent,  at  least,  that  sh^ 
was  required  to  give  the  plaintiff  no- 
tice of  her  intent  to  terminate  the  con- 
tract, and  give  him  a  reasonable  op- 
"portiinity  to  comply  with  the  same."  . 

In  J.  I.  Case  Threshing  Mach:  Co.  T. 
Tamsworth  (1912)  28  S,  D.  432,  134 
N.  W.  819,  action  was  brought  to  en- 
force specifically  two  contracts  for  the 
sale  of  real  property.  It  appeared  thst 
one  contract  provided  that  time  shoald 
be  of  the  essence,  and  farther  pro^ 
^ded  for  the  filing  of  a  declaration  of 
^forfeiture  by  the  vendor  with  the 
registrar  of  deeds,  while  the  other  con- 
tract contained  no  such  provisions. 
The  court  said:  "If  time  had  been  ex- 
pressly declared  to  be  of  the  essence 
of  the  obligation  in  both  contracts,  the 
defendant  was  not  in  position  to  in- 
sist upon  a  forfeiture.  She  had  not 
only  neglected  to  promptly  assert  her 
rights,  but  had,  as  appears  from  un- 
contradicted evidence,  on  December  I, 
1908.  after  the  vendee  was  in  defaalt, 
accepted  a  payment  of  interest,  stat- 
ing: There,  that  settles  that  for  one 
year.'  It  may  be  that  the  receipts  for 
this  interest  did  not  show  an  agTe^ 
itient  to  extend  any  payment,  and  that 
the  payment  of  accrued  interest  was 
not  sufficient  consideration  to  support 
an  oral  extension;  nevertheless,  the 
defendant's  conduct  operated  as  i 
waiver  of  her  right  .to  insist  upon  a 
strict  compliance  with  the  terms  of 
either  contract  as  to  the  time  of  pay- 
ment. .  .  .  The  trial  court  found 
that,  on  or  about  November  15,  1908, 
the  defendant  demanded  of  the  vendee 
payment  in  full  for  all  of  the  lands,  in 
accordance  with  the  terms  of  the  co!> 
tracts.  If  this  means  that  immediate 
payment  jvas  demanded,  it  constituted 
no  defense,  as  the  vendee  was  entitled 
to  a  reasonable  time  in  which  to  per- 
form,— strict  compliance  with  the 
terms  of  the  contract,  as  to  the  time 
of  payment,  having  been  previousl^r 
waived  by  the  vendor."      W.  F.  F. 
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V. 

^AP4tOAD  COMMISSION  OF  WISCONSIN.  R«8pL 
Wiaeanain  Supreme  Court  ^November  4*  1919. 
(—  Wis.  — ,  174  N.  W.  450.) 

Public  Service  Comittifision  —  power  over  jitney  basses. 

1.  No  general  superviMry  power  of  control  over  jitney  busses  rests  in 
the  Railroad  Commission  after  it  has  once  acted  in  issuing  a  certificate 
to  operate  such  vehicle;^  under  statutes  conferring  upon  it  power  with 
respect  to  the  issuance  of  such  certificates,  but  making  no  provision  for 
subsequent  supervision  r  where  suggestions  looking  to  such  supervision 
were  expressly  rejected  by  the  legislature. 

[See  note  on  this  question  beginning  on  page  1011.] 

—  source  of  jnrisdiction. 

2.  All  power  and  jurisdiction  of  the  creating  it,  since  it  is  a  tribunal  of 
Railroad  Commission  must  be  found    purely  statutory  creation. 

within  the  four  comers  of  the  statutes       [See  22  R.  G.  L.  788.] 

(Vinje,  J.,  dissents.) 


Appeal  by  plaintiffs  from  an  order  of  the  Circuit  Court  for  Dane  County 

(Stevens,  J.)  sustaining  a  demurrer  to  the  complaint  in  an  action  brought 
to  have  an  order  of  the  defendant  relating  to  the  operation  of  motor  vehi- 
cles set  aside  and  declared^null  and  void.  Reversed. 
Statement  by  Elschweiler,  J. :  general   route  or  territory  over 

Prior  to  the  commencement  of  which  it  was  proposed  to  operate 
this  action  the  plaintiffs  had  been  such  motor  vehicles, 
operating  motor  vehicles  for  the  The  Milwaukee  Light,  Heat,  & 
carriage  of  passengers  for  hire  in  Traction  Company,  operating  a 
the  city  of  Racine,  Wisconsin,  under  street  railway  system  in  the  said 
the  provisions  of  chapter  546,  Laws  city  of  Racine,  made  application  to 
of  1915,  being  §§  1797-62  et  seq.  the  defendant  Commission,  request- 
Having  given  the  required  bond  and  ing  that  an  investigation  be  made 
made  due  application  for  and  ob-  and  an  order  issued  authorizing  an 
tained  the  certificate  provided  for  increase  in  the  fares  for  street  rail- 
iu  said  law  from  the  defendant,  way  service  in  the  said  city  on  the 
plaintiflFs  respectively  paid  the  li-'  ground  that  the  prevailing  rates  of 
cense  fee  required  under  the  ordi-  fare  were  inadequate  to  care  for  the 
nance  of  said  city,  and  obtained  increased  operating  costs;  and. 
from  its  mayor  and  common  coimcil  further,  that  a  large  number  of 
licenses  to  so  operate.  automobiles    carrying  passengers 

Four  routes  appear  to  have  been  for  hire,  commonly  known  as  jit- 
designated  by  said  Railroad  Com-  neys,  operated  in  the  city  of  Ra- 
mission  for  the  operation  of  such  cine,  and  that  the  service  afforded 
motor  vehicles  in  the  city  of  Racine  by  the  same  was  not  adequate  or 
on  the  printed  form  of  applications  systematized,  and  that  the  said  jit- 
of  the  respective  plaintiffs,  and  one  neys  are  substantially  unregulated 
of  such  routes,  numbered  (1),  and  and  untaxed,  and  that  the  revenues 
the  territory  four  blocks  east,  west,  of  said  street  railway  system  have 
north,  and  south,  was  selected  by  been  substantially  lessened  in  con- 
plaintiffs,  respectively,  as  being  the    sequence  of  such  operation. 
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During  the  pendency  of  the  hear- 
ing of  such  application  the  Commis- 
sion, on  its  own  motion,  determined 
to  make  further  investigation  re- 
lating to  the  routes  and  service  pre- 
scribed for  bonded  carriers  or  jit- 
neys in  the  said  city,  with  a  view 
of  possible  change  and  restricting 
of  the  routes  in  the  city  of  Racine 
over  which  said  bonded  carriers  or 
jitneys  may  operate,  and  thereupon 
gave  notice  that  a  hearing  would  be 
had  before  the  Commission  to 
further  investigate  said  matters 
and  all  questions  relating  to  the 
operation  of  bonded  carriers  or  jit- 
neys in  the  city  of  Racine,  both  as 
to  routes  and  service,  and  fixed  a 
time  and  place  for  such  hearing. 

Objection  was  made  on  behalf  of 
the  plaintiffs  and  others  similarly 
situated  to  the  jurisdiction  of  the 
Railroad  Commission  to  take  such 
proceedings  or  make  any  order  in 
the  premises  with  relation  to  the 
operation  of  such  motor  vehicles. 

December  28,  1918,  an  order  was 
made  by  said  Railroad  Commission 
as  follows: 

"In  the  Hatter  of  the  Application 
of  the  Milwaukee  Lisfht,  Heat,  & 
Traction  Company,  for  a  Revision 
of  the  Rates  of  Fare  on  Its  Street 
Railway  System  in  the  City  of  Ra- 
cine. 

'*In  the  Matter  of  the  InvestigB^ 
tion  on  Motion  of  the  Commission 
of  Routes  and  Service  of  Bonded 
Carriers  or  Jitneys  within  the  City 
of  Racine. 

"An  order  was  entered  in  the 
above-entitled  matter  on  September 
9,  1918,  with  respect  to  street  rail- 
way rates  in  Racine,  jurisdiction  be- 
ing retained  with  respect  to  the 
routes  and  service  of  bonded  car- 
riers or  jitneys.  The  Commission 
has  kept  in  touch  with  the  local  sit- 
uation since  that  time,  and  has  made 
some  further  study  of  the  routes  and 
service  of  the  bonded  carriers. 

"At  the  present  time  there  are  no 
operators  on  routes  Nos.  2,  3,  and 
4,  and  service  on  these  routes  has 
at  no  time  been  satisfactorily  de- 
veloped. It  appears  advisable, 
therefore,  '  to    discontinue  these 
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routes,  and  they  are  hertty  can- 
celed. 

"There  are  at  present  ten  oper- 
ators on  route  No.  1.  In  view  of 
the  popularity  of  this  route,  no 
change  appears  to  be  advisable. 
However,  until  there  is  further  de- 
velopment of  other  possible  routes 
^ich  would  be  serviceable  to  the 
community,  we  deem  it  to  be  in  the 
interest  of  the  public  to  restrict  the 
number  oC^  operators  on  route  No. 
1  to  ten. 

"A  new  route  is  hereby  approved 
and  designated  as  route  No.  2.  The 
route  is  as  follows:  (Description 
omitted). 

"Until  the  above-described  route 
is  developed  and  occupied  by  at 
least  ten  operators,  no  further  ap- 
plications for  route  1  will  be  grant- 
ed, except  to  fill  vacancies  caused  by 
the  withdrawal  of  present  operators 
on  that  route.  New  routes  will  be 
designated  from  time  to  time  should 
conditions  warrant,  and,  if  necessll? 
therefor  arises,  further  restrictions 
will  be  established.  Jurisdiction  in 
this  proceeding  is  retained  for  this 
purpose.** 

Thereupon  the  plaintiffs  com- 
menced this  action  on  their  own  be- 
half, and  on  behalf  of  others  sim- 
ilarly situated,  to  have  said  order 
set  aside,  vacated,  and  declared 
null  and  void.  The  defendants  de- 
murred to  such  complaint,  and. 
upon  the  demurrer  being  sustained, 
the  plaintiffs  appealed. 

Mr.  J.  Elmer  Lehr,  for  appellants: 

The  Railroad  Commission,  under 
chapter  646,  Laws  of  191S.  has  no  au- 
thority, power,  or  jurisdiction  to  desig- 
nate or  establish  a  change  of  routes 
or  limit  the  number  of  "jitneys,"  being 
motor  vehicles  carrying  passengers 
for  hire,  defined  by  §  1797-62,  Wis- 
consin Statutes. 

Messrs.  John  J.  Blaine,  Attorney 
General,  and  J.  F.  Baker,  Assistant  At> 
tomey  General,  for  respondent: 

The  Railroad  Commission  has  the 
power  to  control  motor  vehicles  that 
come  under  the  Jitney  Law,  after  the 
Commission  has  issued  the  certificate 
provided  for  by  T  2,  §  1797-64,  of  the 
statutes. 
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Bsebweiler,  delivend  the  opin- 
ion of  the  court: 

The  question  involved  in  this  ap- 
peal is  whether  there  is  a  general 
supervisory  power  of  control  by  the 
Railroad  Commission  after  it  has 
once  acted,  in  issuing  the  required 
certificate  over  the  motor  vehicles 
operating  in  passenger  transporta- 
tion, commonly  known  as  jitneys. 

The  text  or  substance  of  chapter 
646  of  the  Laws  of  1915,  creating  §§ 
1797-62  to  1797-68  of  the  Stat- 
utes, so  far  as  deemed  necessary 
for  this  case,  is  as  follows : 

Section  1797-62  provides  that 
the  operator  of  any  such  motor  ve- 
hicle "is  hereby  declared  to  be  a 
common  carrier,  and  is  hereby  re- 
quired to  furnish  reasonable  and 
adequate  eervice  at  just  and  reason- 
able rates,  and  is  hereby  required  to 
oi>erate  over  such  general  routes  or 
within  such  territory,  and  during 
such  hours  as  may  be  reasonably  re- 
quired for  the  accommodation  of 
the  public  in  accordance  with  the 
foUowing  provisions." 

Section  1797-63  provides  that 
no  such  vehicle  shall  be  operated 
until  there  shall  have  been  filed  with 
and  accepted  by  the  Railroad  Com- 
mission of  Wisconsin  a  good  and 
sufficient  bond  in  amounts  specified 
for  all  damages  that  may  be  recov- 
ered against  the  operator  of  such 
vehicle  by  reason  of  the  negligent 
use  and  operation  of  such  vehicle. 
And  in  case  such  bond  so  filed 
should  become  inoperative,  such 
vehicle  shall  not  be  operated  until  a 
bond  meeting  the  requirements 
shall  have  been  filed. 

Section  1797-64: 

''Such  bond  shall  be  accompanied 
by  an  application  for  the  acceptance 
thereof  by  the  Railroad  Commis- 
sion, which  application  shall  state 
the  name  and  residence  of  the  ap- 
plicant, the  genera]  route,  or  the 
territory,  over  which  it  is  proposed 
to  operate  the  motor  vehicle  de- 
scribed in  such  bond,  the  proposed 
hours  of  such  operation  and  the  rate 
of  fare  to  be  charged  for  carriage 
therein. 

"If   the   Railroad  Commission 
9  A XA.— 64. 
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shall  determine  that  such  bond  com- 
plies with  the  provisions  of  |  1797 
-63  and  that  ihe  rates  apecined  in 
the  application  accompaiiying  the 
same  are  reasonable  for  such  char- 
acter of  service,  and  that  the  pro- 
posed general  route,  or  territory  to 
be  covered,  and  the  hours  of  such 
operation,  are  reasonably  adapted  to 
the  accommodation  of  the  public,  it 
shall,  regardless  of  any  other  serv- 
ice now  furnished,  accept  such  bond 
and  shall  thereupon  issue  to  such  ap- 
plicant a  certificate  setting  forth  the 
fact  that  the  applicant  has  in  re- 
spect to  the  vehicle  described  there- 
in complied  with  the  provisions  of 
§  1797-63  and  §  1797-64." 

Section  1797-65:  "Every  order 
and  determination  of  the  Railroad 
Commission  under  the  provisions  of 
§  1797-64  shall  be  subject  to  re- 
view in  the  manner  provided  by  § 
1797m-65  to  §  1797m-71." 

Section  1797-67 :  "Any  per- 
son, firm  or  corporation  operating 
any  motor  vehicle  described  in  § 
1797-62  who  shall  fail  to  comply 
with  the  provisions  of  §  1797-63 
and  8  1797-64  and  §  1797-^6, 
shall  transport  in  any  such  vehicle 
a  larger  number  of  passengers  than 
the  number  specified  in  such  bond 
as  the  carrying  capacity  of  such 
vehicle,  shall  charge  a  rate  of  fare 
other  than  that  specified  in  the  ap- 
plication accompanying  such  bond, 
or  shall  fail  to  operate  such  vehicle 
upon  the  general  route,  or  within 
the  territory,  and  during  the  hours 
set  forth  in  such  application,  shall 
be  deemed  guilty  of  a  misdemeanor 
and  upon  conviction  shall  be  fined 
not  less  than  $10  nor  more  than 
$100  for  each  offense  and  in  de- 
fault thereof  may  be  committed  to 
the  county  jail  for  not  less  than  ten 
nor  more  than  ninety  days." 

Section  1797-68:  "Every  city, 
village  or  town  within  or  through 
which  any  motor  vehicle  described 
in  §  1797-62  shall  be  operated  may 
require  that  local  consent  for  the 
operation  thereof  be  procured  and 
as  a  condition  of  such  consent  may 
require  reasonable  compensation 
for  the  repair  and  maintenance  of 
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pavements  and  bridges,  and  com- 
pensation for  the  regulation  of 
street  traffic,  and  for  any  other  ex- 
pense occasioned  by  the  operation 
of  such  motor  vehicle.'* 

The  following  situation  presents 
Itself: 

(1)  There  is  no  express  language 
either  in  the  chapter  here  Involved 
or  the  law  establishing  the  Railroad 

Commission,  which  provides  for 
any  such  subsequent  supervision 
and  control. 

(2)  The  obligation  imposed  by  § 
1797-62,  Stat,  declaring  such 
motor  vehicles  to  be  Common  car- 
riers and  to  furnish  reasonable  and 
adequate  service  at  just  and  reason- 
able rates,  and  to  operate  within 
such  territory  and  during  such 
hours  as  may  be  reasonably  re- 
quired for  the  accommodation  of 
the  public,  would  indicate  that  it  re- 
fers to  a  continuing  service  and 
operation  which  necessarily,  from 
the  nature  of  such  service  and  the 
constantly  changing  conditions,  re- 
quire modifications  from  time  to 
time. 

(3)  That  unless  such  power  as 
was  exercised  by  the  Commission  in 
the  instant  case  is  within  its  juris- 
diction there  is  no  other  board,  com- 
mission, or  tribunal,  except  the 
courts,  by  which  supervisory  con- 
trol could  be  exercised  or  the  ques- 
tions as  to  whether  the  rates  and 
service  are  reasonably  adequate 
for  the  accommodation  of  the  pub- 
lic be  determined. 

(4)  That  by  §  1797-68,  Stat, 
above  quoted,  the  several  municipal- 
ities in  which  such  service  is  pro- 
posed may  give  or  withhold  local 
consent  for  their  operation,  and  as 
a  condition  to  such  consent  may  re- 
quire a  reasonable  cotppensation. 

That  the  hours  of  operation,  the 
territory  to  be  traversed,  and  the 
rates  of  fare  to  be  charged,  are  all 
conditions  that  necessarily  are  sub- 
ject to  change  from  time  to  time 
and  need  constant  supervision  and 
change,  and  that  the  power  to  de- 
termine like  questions  involved  has 
jdready  been  vested  by  the  legisla^ 
ture  in  the  Railroad  Commission  as 


to  similar  questions  ariainff  in  the 

much  broader  fields  of  general  rail- 
road transportation,  urban  and  in- 
terurban  street  railway  service,  and 
of  the  public  utilities  of  the  state,  is 
very  persuasive  in  favor  of  the  con- 
clusion reached  by  the  court  below 
that  such  power  is  in  the  Railroad 
Commission. 

But  the  consideration  of  other 
matters  involved  compels  us  to 
reach  the  opposite  conclusion. 

The  advent  of  such  operation  of 
automobiles  in  the  field  of  common 
carriers  of  passengers  on  the  streets 
of  the  various  municipalities  in  this 
state  produced  a  number  of  bills 
presented  in  both  houses  of  the  leg- 
islature of  1915.  They  were  finally 
all  referred  to  a  joint  committee, 
with  members  from  both  houses, 
and  public  hearings  had,  and  after 
rejection  of  a  number  of  the  pro- 
posed bills  and  suggested  amend- 
ments thereto  the  chapter  as  now 
found  in  the  sections  above  quoted 
was  finally  reported  to  the  two 
houses  as  substitute  amendment 
No.  2S  to  464S,  and  adopted. 

Among  the  provisions  so  pre- 
sented, considered,  and  subsequent- 
ly rejected  were  the  following:  (a) 
In  event  of  the  proposed  change  of 
routing  by  the  jitneys  a  supple- 
mental certificate  j^o  such  effect  was 
to  be  issued  by  the  Railroad  Com- 
mission ;  (b)  that  in  case  any  such 
jitney  should,  without  ten  days' 
prior  notice  thereof  to  the  Railroad 
Commission,  at  any  time  abandon 
its  regular  schedule,  any  deficient^ 
thereby  caused  should  not  be  con- 
sidered in  proceedings  involving 
the  sufficiency  of  street  railway 
service  in  the  same  municipality; 
(c)  for  the  subsequent  cancelation 
by  the  Railroad  Commission  of  such 
certificate  after  notice  and  appli- 
cation therefor  and  then  a  return  of 
the  insurance  policy;  (d)  that  be- 
fore any  ordinance  should  be  grant- 
ed by  a  city  or  village  for  permission 
to  use  the  streets  of  such  municipal- 
ity for  such  service  such  certificate 
should  be  first  submitted  to  and  ap- 
proved by  the  Railroad  Commission 
as  an  amendment  to  §  940b,  Stat.; 
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<e)  thai  fti.p*Ki^ded'^meh'dmeTi^  'tb 
§  ■  mT-*^^'  Statj  tt)  'provide  that  ail 
motor  vehicles  for  the  carriage  of 
persoiiB  for  hite  f or  the  purpose  oi 
tdtotHag  &  means  of  local  street  or 
hisifcway  tnutspoitatidn  should-^ be 
within  the  terra 'Mrailroad." 
.  -  (Maaifestl^  to  -brings  the  ^vehicles 
in  question-here'.under  the  general 
iont)*ol  !and  regulation  of  the  Rsil-^ 
road  Goimnission.) 

It  is  therefore:  evident  that  the 
legislature  considered  ^d  rejected 
provisions  which  would  have  quite 
„  ■  idainly  and  express^ 

f^S^^Si^^SS'Jl'  ly  .  given  to  the 
rSreV  li::^  Railroad  Commis- 
sion such  power  as 
was  attempted  to  be  exercised  1^ 
it  in^the  present  instance. 

By  .§  1797-67,  Stat.*  above 
quoted,  express  provision  has  been 
made,  declaring  certain  violations 
of  the  aet  to  be  misdemeanors,  and 
providing  for  their  punishment,  but 
no  provision  is  to  be  found  declar- 
ing that  a  violation  of  rules,  reg- 
ulations, or  provisions  made  or  de- 
clared by  the  Railroad  Commission 
subsequent  to  the  issuing  of  the 
original  certificate  shall  be  so  pun- 
ished. 

On  the  other  hand,  any  railroad 
by  §  1797-27,  Stat.,  or  public  utility 
by  §  1797m-96,  Stat.,  is  subject  to 
a  penalty  for  violating  or  neglect- 
ing or  refusing  to  obey  any  lawful 
requirement  or  order  made  by  the 


Commission  or  lany'judgiihdnt  natade 
by  any  court  upon  its  application 
for  any  such  violation,  ne^ect»  or 
refusal.       •     i '  ^  i   .  :  i      '  '  ; 

We  should  have  therefore,  if  de^ 
f  andantes  construction  of  the  statute 
were  adopted,  the  somewhat  anoma^ 
lous  situation  of  an  operator,  of  such 
vehicle  being  subject  under  §  1797>- 
67  to  a  conviction  as  for  a  misde^ 
meanor  and  a  consequent  fine  ior 
violation  of  the  conditions  of  ^e 
original  certificate .  issued,  by  the 
Commission,  and  yet  not  subject  to 
aiay  penalty  whatsoever  so  far  aa 
ttan  be  found  in  this  act.for  violating 
any  ^bsequent  change  of  any  old  or 
of  any  new  order  that  might  be 
made  by  the  Commission. 

The  Railroad  Commission  being  a 
tribunal  of  purely 
statutory  creation,  ;^Si^lUtiJm, 
its  power  and  juris- 
diction  must  be  found  withio  the 
four  comers  of  the  statutes,  creat- 
ing it,  and  we  can  find  within  our 
statutes  no  such  power  or  jurisdic- 
tion as  was  attempted  to  be  exer- 
cised in  the  present  case,  and  it  fol- 
lows therefrom  that  the  demurrer 
1;o  plaintiffs'  complaint  should  have 
been  overruled. 

Order  reversed  and  record  re- 
manded, with  directions  to  the  Cir- 
cuit Court  to  overrule  defendant's 
demurrer,  and  for  further  proceed- 
ings according  to  law. 

Vinje,  J.,  dissents. 


ANNOTATION. 

Jnrisdiclxm  of  Public  SernM  Commission  aw  cantes  tran^orting  by  motor 

tracks  or  bmsei. 


The  earlier  cases  upon  this  ques- 
tion are  treated  in  the  annotation  fol- 
lowing Western  Asao.  v.  Railroad  Com- 
mission, 1  A.L.R.  1456,  the  present  an- 
notation merely  covering  the  supple- 
mental cases. 

The  recent  cases  in  the  main  sup- 
port the  general  proposition  laid  down 
in  the  original  annotation,  namely, 
that  the  Jurisdiction  of  Public  Service 
Commissions  extends  to  carriers  trans- 
porting either  passengers  or  goods,  or 
both,  by  motor  trucks  or  busses.  In 


some  jurisdictions  the  statutes  make 
express  provision  to  this  effect,  while 
in  others  the  conclusion  is  the  result 
of  construing  more  general  provisions. 

In  New  York  the  provision  of  the 
Transportation  Corporations  Law  of 
1913,  which  expressly  provided  Utat 
any  person  or  corporation  owning  or 
operating  a  jitney-bus  line  or  motor- 
vehicle  line  or  route  over  state  high- 
ways for  the  trai)8portotion  of  passen- 
gers or  freight  for  hire  was  a  common 
carrier  and  subject  to  the  jurisdiction 
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of  th«  Public  Service  Commiseion  Law, 
but  which  was  repealed  by  Laws  1916, 
chap.  667  (see  annotation  in  1  AX.R. 
1463),  has  been  held  to  have  been  re- 
stored by  an  amendment  in  1919  (Laws 
1919,  chap.  307),  so  that  the  CknnmiB- 
aion  clearly  has  jurisdiction  over  bus 
lines  operated  partly  in  a  village  in 
competition  with  a  street  railway  and 
partly  in  the  country.  Niasara  Gorge 
R.  Co,  V.  Gaiser  (1919)  109  Misc.  88, 
178  N.  T.  Supp.  166.  This  conclusion 
seems  to  obviate  the  necessity  of  draw- 
ing the  lines  as  carefully  as  was  done 
in  the  Re  Troy  Auto  Car  Co.  (1916; 
N.  Y.  2d  Dist.)  P.U.R.1917A,  703.  And 
see  Re  Blevins  (1919;  N.  Y.  2d  Dist) 
P.U.R.1919F,  68.  wherein  the  New 
York  Public  Service  Ck>mmission  ex- 
ercised jurisdiction  over  a  motor-bus 
line  which  was  partly  within  and  part- 
ly without  incorporated  municipali- 
ties. 

And  in  Massachusetts,  by  statute 
enacted  in  1918,  jitneys  were  express- 
ly subjected  to  the  control  and  regu- 
lation of  the  Public  Service  Commis- 
sion by  the  grant  of  the  right  to  re- 
view all  local  rules  and  regulations 
dealing  with  their  operation.  See  Re 
Union  Street  R.  Co.  (1919;  Mass.) 
P.U.R.1919C,  900. 

And  the  IJtah  statutes  in  most  ex- 
plicit language  give  the  Utilities  Com- 
mission exclusive  jurisdiction  over 
auto  corporations  which  carry  passen- 
gers or  freight.  .  It  was  so  ruled  in 
Public  Utilities  Commission  v.  Gar- 
viloch  (1919)  —  Utah,  — ,  P.U.R. 
1919E,  182,  181  Pac.  272,  wherein  it 
was  held  that  an  auto  owner  who  car- 
ried passengers  over  a  route  estab- 
lished in  favor  of  anotiier  carrier,  and 
in  competition  with  the  latter,  was  to 
that  extent  a  public  utility  and  subject 
to  the  jurisdiction  of  the  Commission, 
although  he  himself  had  no  estab- 
lished route  and  did  not  operate  ac- 
cording to  a  fixed  schedule,  but  that 
the  Utilities  Act  did  not  extend  to  the 
carrying  of  passengers  in  a  taxicab 
to  a  point  on  the  established  route, 
where  the  cab  was  under  their  direc- 
tion and  control  for  the  time,  and  was 
operated  for  a  price  agreed  upon  for 
such  special  trip  or  trips. 

And  where  a  state  statute  defines 


the  tern  ''public  utility"  aa  inehidiiir 
every  corporation  that  now  or  here- 
after may  own,  control,  opente^  or 
manage  within  the  state  for  public  use 
any  plant,  equipment,  or  property  used 
or  to  be  used  for  or  in  connection  with 
the  transportation  of  persons  between 
points  witiiin  the  state,  without  any 
limitation  as  to  routes  or  portions  (tf 
routes  outside  the  corporate  Ihnits  of 
a  city  or  village,  it  has  been  held  that 
the  Jurisdiction  of  the  GommlasioB  ex- 
tends  to  all  carriers  of  passengers 
within  such  state,  so  that  the  Commis- 
sion cannot  arbitrarily  deny  a  certifi- 
cate of  convenience  and  necessify  to 
a  motor-bus  line,  on  the  ground  that 
the  act  should  not  apply  to  proposed 
motor^bus  lines  operated  over  the  pub* 
lie  highways  of  the  state  in  part  out-  j 
side  the  corporate  limits  of  a  city  or 
village.  State  Public  Utilities  Ck)m- 
mission  v.  Bartonville  Bus  Line  (1919) 
290  lU.  674»  P.UJL192QB,  310^  126  N. 
E.  373. 

And  it  has  been  held  that,  notwith-' 
standing  a  statute  may  expressly  de- 
clare that  jitney-bus  operators  are 
common  carriers,  and  may  require 
such  operators  to  obtain  certificates  to 
operate,  such  jurisdiction  does  not  ex- 
tend to  general  supervisory  power  of 
control  where  the  statute  makes  no 
provision   therefor,   and  especiaU; 
where  suggestions  looking  to  sudi 
supervision  were  expressly  rejected  by  j 
the  legislature.    MONROE  v.  Railboao  | 
Commission  (reported  herewith)  ante.  | 
1007.  This  it  will  be  remembered  was  \ 
upon  the  theory  that,  since  such  a  ' 
Commission  is  of  purely  statutory  crea- 
tion, all  power  and  jurisdiction  must 
be  found  within  the  creating  statute. 

In  Colorado  the  Public  'Utilities 
O^mmission  has  been  held  not  to  have 
jurisdiction  over  an  automobile  trans- 
portation corporation  which  is  not 
operating  "in  competition  with"  rail- 
roads or  street  railroads.  Thus,  in 
Mills  V.  Rocky  Mountain  Park  Transp. 
Go.  (1920;  Colo.)  P.U.R.1920B,  667.it 
was  held  that  an  automobile  transpor- 
tation corporation,  which,  for  hire,  in- 
discriminately carried  passengers  and 
baggage  between  definite  points,  bat 
not  in  competition  with  railroads  or 
street  railroads,  was  neither  a  "com- 
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MB  evnier^  nor  a  *^blie  utility" 
within  the  meaning  of  the  Colorado 
Pablie  Ittilities  Act,  which,  in  defining 
the  jnrisdicticni  of  the  Commission,  de- 
clared that  the  tenn  ''common  carrier" 
incladed  every  corporation  or  person 
affording  a  means  of  transportation 
aatomobile  or  other  vehicle  what- 
ever, similar  to  that  ordinarily  afford- 
ed Iqt  railroads  or  street  railroads,  and 
in  competition  therewith  .  .  .  be- 
tween fixed-  points  or  over  established 
routes,"  and  that  any  person  or  cor- 
poration "engaged  in  transporting  pas- 
sengers, freight  or  express  for  hire 
in  this  state  in  any  automobile  or  oth- 
er vdiicle  whatever,  and  operating  for 
the  purpose  of  affording  a  means  of 
transportation  similar  to  that  afforded 
by  railroads  or  street  railways,  and  in 
competition  therewith  .  .  .  beween 
fixed  points  or  over  established  routes, 
is  hereby  declared  to  be  affected  with 
a  public  interest,  and  to  be  a  public 
u^ty,'"etc,  and  subject  to  the  juris- 
diction of  the  Commission.  The  Com- 
I  mission  upheld  the  contention  that  one 
I  tramporting  passengers,  etc.,  by  auto- 
mobile was  not  subject  to  the  juris- 
diction of  the  Commission,  even 
though  conducted  over  established 
routes  or  between  fixed  points,  "unless 
such  points  or  routes  are  served  by 
railroad  or  street  car  competition  di- 
rectly," and  overruled  the  contention 
that  the  kind  of  competition  meant  by 
the  statute  was  not  that  for  which 
another  was  striving  at  the  time,  but 
that  by  the  phrase  '*in  competition 
therewith"  was  meant  "the  kind  of 
competition  that  indiscriminately  ac- 
cepts,  discharges,  and  lays  down  pas- 
sengers," etc.,  "between  fixed  points 
or  over  established  routes  similar  to 
that  service  as  ordinarily  furnished 
and  afforded  by  railroads  and  street 
railways."  The  Commission  said : 
"^ut  to  sustain  that  [the  latter] 
tiieoiy  of  interpretation  would  be  to 
ignore  the  ordinary  and  well-under- 
stood meaning  of  tiie  phrase  quoted, 
'and  in  competition  therewith;*  indeed, 
it  would  become  necessary  to  read  the 
statnte  as  though  the  phrase  were  not 
there,  for  without  the  use  of  the  words 
of  qualification,  the  clear  meaning  of 
the  statute  would  be  as  contended  for 


by  complainant   But  nnder  all  the 

canons  of  construction  of  statutes,  no 
court,  much  less  this  Commission,  may 
disregard  the  usual  and  well-known 
meaning  of  words  in  conunon  use ;  for 
when  such  words  are  used  it  is  to  be 
presumed  that  the  legislature  intend- 
ed thereby  the  usual  and  ecmimon 
meaning  as  understood  by  people  gen- 
erally, and  there  would  appear  to  be 
no  doubt  concerning  the  usual  and 
common  meaning  of  the  words  'and  in 
competition  therewith*  to  be  that  striv- 
ing to  secure  an  object  or  thing  in- 
dulged in  by  two  or  more  persons  or 
corporations  at  the  same  time.  The  use 
of  the  word  'competition'  conva^s  to 
the  mind  a  clear,  distinct,  and  definite 
meaning  as  it  ordinarily  is  used  in 
this  statute.  ...  So,  in  this  case  to 
give  to  the  words  *in  competition  there- 
with' the  construction  so  forcibly  con- 
tended for  by  counsel  for  complainant 
*would  be  a  departure  from  the  usual 
course  of  the  human  mind,  as  ex- 
hibited in  composition.*  The  Commis- 
sion is  satisfied  that  the  legislature 
meant  something  by  the  use  of  the 
words,  *or  qualification  or  limitation,' 
and  that  the  meaning  was  such  as 
would  not  be  a  departure  from  *the 
usual  course  of  the  human  mind,  as 
exhibited  in  composition,'  and  that  the 
intent  was  to  give  jurisdiction  to  the 
Commission  only  In  event  an  automo- 
bile service  for  the  carrying  of  pas- 
sengers and  freight  is  in  actual  com- 
petition with  a  railroad  or  street  rail- 
way in  the  conduct  of  its  business  over 
an  established  rente  or  between  fixed 
pointo." 

In  Maryland,  where  the  statutes  con- 
fer jurisdiction  upon  the  Public  Serv- 
ice Commission  over  "common  car- 
riers," which  term  is  defined  as 
including  all  railroad  corporations  and 
all  persons  operating  agencies  for 
public  use  in  the  conveyance  of  per^ 
sons  or  property  within  the  stete,  in- 
cluding "all  automobile  transportation 
companies,  and  all  persons  and  asso- 
ciations of  persons,  whethor  incor- 
porated or  not,  operating  automobiles 
or  motor  cars,  or  motor  vehicles,  for 
public  use  in  the  conveyance  of  per^ 
sons  or  property  within  this  state," 
it  has  been  held  that  the  owner  of  an 
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•mttaaoliUe  who  entered'  ixrio  an  «r- 
.mngament  vnth  five  otbeir'  men  em- 
.pkored  at  the  same  place- aa  himself, 
I  to  cany  them  fer  a  fixed  compensa- 
tion between  their  homes  and  places 
of  .wor}i:,/wi&s  not  a  "common  carrier/' 
and  not  subject  to  the  Jurisdiction  of 
<tibe  Commiflsion,  the  use  of  the  con- 
tractor's auto  beine  limited  to  the 
transportation  of  the  persons  men- 
tioned, to  the  exclusion  of  the  public 
generally.  Towers  v.  Wildason  (1920) 
—  Md.  — ,  P.U.R.1920D,  229,  109  Atl. 
471.  And  the  New  York  Public  Serv- 
ice Commission  has  held  (Re  Interna- 
tional R.  Co.  (1919;  N.  Y.  2d  Dist.) 
P.U.R.1919F.  63)  that  the  operation 
of  a  *'sifl:ht-seeinff  automobile  which 
mAde  a  trip  a  between  two  cities 
at  a  certain  round-trip  fare,  and  which 
visited  points  of  interest  at  both  ter- 
minals, did  not  constitute  the  opera- 
tion of  "bus  line/'  a  "stage  route/'  or 
a  "motor-vehicle  line  or  route"  within 
the  meaning  of  the  New  York  Public 
Service  Commissions  Law,  which  ren- 
dered such  carriers  subject  to  the  ju- 
risdiction of  the  Commission.  It  was 
said  that  the  enterprise  under  consid- 
eration merely  provided  a  pleasure  ex- 
cursion, and  should  not  be  treated  as 
a  "common  carrier"  unless  the  statute 
clearly  so  required,  which  it  did  not. 

In  Chicago  v.  Mayer  (1919)  290  III. 
142, 124  N.  E.  842,  it  was  held  that  the 
Illinois  Public  Utilities  Act  which 
gives  the  Utilities  Commission  juris- 
diction over  "common  carriers/'  which 
term  is  defined  as  including  "all  rail- 
roadfli  street  railroads,  express  com- 


'^ies,  private  car  lUneiS;  r^MplBgnr 
•eompanieB,':fast  freigfat-'li]itt,iBtkAB- 
-  boat  lines,  and  otiie^  eaaaaUm  carrien 

by  water,  and  every  corpOratibn,  com- 
pany, association,"  ett.,  owning,  oper- 
ating or  managing  :/^ny  such  agen^ 
for  public  use  in  the  transportation  <^ 
persons  or  property") within  the  state, 
did  not  apply  to  one  «iga^^  in  flie 
moving  and  express  business  in  a  cHy 
by  means  of  motor  trucks  and  hdrae- 
drawn  vehicles,  the  court' sajring  that 
it  was  obvious  that  the  legislature  did 
not  intend,  when  it  defined  "commm 
carrier,"  that  the  tierm  should  be  nn- 
derstood  to  include  every  person  who  j 
carried  or  transferred  baggage  or  car- 
ried on  any  sort  of  express  busiaess, 
but  rather  that  "it  intended  only  to 
put  within  the  jurisdiction  of  the  Pub-  { 
lie  Utilities  Commission,  railroads,  ' 
street  railroads,  express  companiea, 
and  all  other  companies  organized  for 
the  purpose  of  carrying  on  a  large  aod 
extensive  business  as  a  common  car- 
rier." 

And  that  a  local  stage  or  express 

and  baggage  transfer  line  is  not  a 
common  carrier  within  the  meaning  of 
§  2,  subd.  9,  of  the  New  York  Public 
Service  Commissions  Law,  so  as  to 
prevent  its  being  the  agent,  with  aa- 
tbority  to  stipulate  for  the  usual  terms 
of  transportation,  of  one  who  ordered 
it  to  take  certain  trunks  to  a  railroad 
station  and  express  them  to  a  eertun 
point,  see  Walker  v.  Taylor  (1919)  186 
App.  Div.  544,  174  N.  Y.  Supp.  520. 

G.  J.C. 


STATE  BANK  OF  KINGMAN 

V. 

B.  A.  SHEPHERD,  Appt 
Kanaas  Supreme  Court — /wly  0,  1910, 

(106  Kan.  206,  182  Pac.  663.) 

Exemptions  —  tools  —  contemplated  occnpation. 

1.  Where  a  person  is  engaged  in  an  occupation  which  entitles  him  to 
hold  certain  tools  and  implements  exempt  from  legal  process,  he  cannot 
by  a  mere  unexecuted  intention  to  change  his  calling,  unaccompanied  by 

Headnotea  by  Mason,  J. 
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any  overt)  act,  acquire  the  right  to  claim  exemption  with  sespect  .to  the 
equipment  to'  be  used  in  such  contempja^ted  occupation.-  The  spebial  fiAd- 
ings  in  the  present  case  are  hdd  to  be  ocmsiBtent  with  a  general  verdict  of 
nonexemption. 

{.See  notejm  this  question  hegimldng     page  1020.] 


Morti^ife  —  for  money  to  panhase 
pr^oty  —  purchase  money. 
2.  Where  a  person  has  by  a  single 
contract  arranged  to  purchase  several 
articles,  making  payment  partly  in 
propoty  ftnd  partly  in  cash,  and  obtains 
the  noney  necessary  to  enable  him  to 
earry  oat  the  contract  by  giving  a  nurt- 
gage  upon  all  the  property  purchased. 


under  the  representation  that  It  is  to 
be  used  in  making  payment  therefor, 
the  purdiase-money  character  of  the 
mortgage  as  to  a  part  of  the  property 
cannot  be  defeated  by  a  showing  that 
.the  buyer  and  seller  had  an  understand- 
ing between  themselves  that  the  cash 
piQnnent  was  to  apply  solely  to  another 
put. 


Appeal  by  defendant  from  a  judgment  of  the  District  Court  for  King- 
man Goiinty  (Hay,  J.)  in  favor  of  plaintiff  in  an  action  of  replevin  brought 

to  recover  possession  of  certain  property.  Affirmed. 
The  facts  are  stated  in  the  opinion  of  the  court. 


Mr.  Charles  C.  Calkin,  for  appellant: 
There  is  no  longer  any  doubt  as  to 
the  right  of  one  engaged  in  the  butcher 
basinsa  to  have  exempt  the  "tools  and 
implements"  of  said  business. 

Hoyt  V.  Pullman,  51  Okla.  717,  L.R.A. 
1916B,  1288, 152  Pac  386;  Reeves  &  Co. 
V.  Bascue,  76  Kan.  333,  123  Am.  St. 
Rep.  137,  91  Pac  77;  Bliss  v.  Vedder, 
34  Kan.  57,  55  Am.  Rep.  237,  7  Pac 
599. 

It  has  always  been  the  policy  of  the 
courts  in  Kansas  to  construe  this  ex- 
emption statute  liberally  in  favor  of  the 
person  claiming  the  exemption. 

Reeves  &  Co.  v.  Bascue,  76  Kan.  333, 
123  Am.  St.  Rep.  137,  91  Pac.  77;  Mai- 
lory  V.  Berry,  16  Kan.  293. 

A  chattel  mortgage  covering  exempt 
personal  property  not  joined  in  by  the 
wife  is  void  and  not  voidable. 

Jackman  v.  Lambertson,  71  Kan.  138, 
80  Pac.  65;  Skinner  v.  First  Nat.  Bank, 
63  Kan.  842,  66  Pac  997. 

Defendant  lost  the  right  to  claim  the 
exemption  of  a  fanner,  and  acquired 
the  right  to  claim  the  exemption  of  a 
bntcher,  aa  of  the  date  he  traded  the 
one  business  for  the  other. 

Randolph  v.  Wilhite,  78  Kan.  355,  96 
Pac  492;  Jensen  v.  Griffin,  32  S.  D. 
613,  50  L.R.A.(N.S.)  1128,  144  N.  W. 
U9;  Mallory  v.  Berry,  16  Kan.  293; 
Baker  v.  Willis,  123  Mass.  194,  26  Am. 
Rep.  61;  Smalley  v.  Masten,  8  Mich. 
529,  77  Amu  Dec.  467. 

Hr.  S.  S.  Alexander  for  appellee. 

Hason,.  J.,  delivered  the  opinion  of 
the  court: 

The  State  Bank  of  Kingman 
brought  an  action  against  R.  A. 


Shepherd  for  the  recovery  of  per- 
sonal property  under  a  chattel  mort- 
gage. Judgment  was  rendered  in 
its  favor,  and  the  defendant  appeals. 
The  plaintiff  also  took  an  independ- 
ent appeal,  but  most,  if  not  tdl,  of 
the  assignments  of  error  argued  in 
its  brief,  relate  to  trial  rulings,  and 
it  filed  no  motion  for  a  new  trial. 
If  examination  of  any  of  these  a»- 
sis^ments  would  otherwise  be  re- 
quired, it  is  rendered  unnecessary 
by  the  view  taken  of  the  questions 
raised  by  the  defendant;  therefore, 
this  feature  of  the  case  may  be  dis- 
regarded. 

The  enforcement  of  the  mortgage 
was  resisted  on  the  ground  that  it 
was  void  because  it  lacked  the  signa- 
ture of  Shepherd's  wife,  and  the 
property  in  controversy — ^the  tools 
and  implements  of  a  butcher — was 
exempt  Gen.  Stat.  1915,  §  6506. 
The  bank  contended  that  the  claim 
of  exemption  was  unfounded,  be- 
cause at  the  time  the  mortgage  was 
given  Shepherd  was  a  farmer,  and 
not  a  butcher,  and  also  that  the  lien 
attached  regardless  of  the  question 
of  exemption,  because  it  was  for  a 
part  of  the  purchase  price.  A  gen- 
eral verdict  was  returned  in  favor 
of  the  plaintiff,  and  the  sole  ground 
on  which  the  defendant  asks  a  re- 
versal is  that  several  special  find- 
ings are  inconsistent  with  it. 

The  evidence  tended  to  show  these 


Digitized  by 


Google" 


1016  AMEBICAN  LAW  BS 

facts:  Shepherd  owned  a  farm  near 
Kingman  which  he  wished  to  ex- 
change for  a  butcher's  shop  and 
equipment  in  town.  He  negotiated 
a  deal  to  that  end,  which  involved 
his  paying  the  owner  about  $1,500 
in  cash.  He  arranged  with  the  bank 
to  lend  him  this  amount  to  enable 
him  to  make  the  payment,  upon  his 
agreement  to  secure  the  loan  by  a 
mortgage  on  the  property  he  was  to 
acquire.  This  arrangement  was 
carried  out.  The  mortgage  which 
was  given  covered  the  tools  and 
equipment  in  the  butcher's  shop, 
some  meat  on  hand,  and  a  quanti^ 
of  merchandise, — canned  and  bot- 
tled goods, — and  secured  the  defend- 
ant's entire  indebtedness  to  the 
bank,  including  a  prior  loan  of  some 
$3,500,  on  which  it  held  other  secur- 
ity as  well.  Later,  a  renewal  mort- 
gage was  given,  and  still  later  the 
defendant  became  bankrupt.  The 
bank  then  brought  the  present  ac- 
tion of  reple^,  seeking  to  recover 
the  tools  and  implements,  the  meat 
on  hand,  and  the  stock  of  merchan- 
dise. The  trustee  in  bankruptcy 
was  held  to  be  entitled  to  the  mer- 
chandise other  than  the  meat,  and 
that  decision  is  not  contested.  The 
plaintiff  consented  to  a  judgment 
against  it  on  account  of  the  meat,  so 
tiiat  the  only  property  here  involved 
is  the  outfit  of  tools  and  implements. 

The  verdict  may  have  been 
founded  upon  either  or  both  of  the 
two  theories  presented  by  the  plain- 
tiff,— that  the  property  was  not  ex- 
empt, or  that  the  mortgage  was 
given  for  purchase  money.  The 
judgment  must  be  affirmed  unless 
each  theory  is  rendered  untenable 
by  special  findings  inconsistent 
therewith. 

1.  Under  our  statute,  a  debtor 
who  is  engaged  in  several  occupa- 
tions can  claim  exemption  with  re- 
spect to  the  tools  and  instruments 
used  in  but  one  of  them,  and  that 
must  be  his  main  or  principal  pur- 
suit or  business.  Jenkins  v.  McNall, 
27  Kan.  532,  41  Am.  Rep.  422. 

The  following  are  the  special  find- 
ings relating  to  the  question  wheth- 
er, at  the  time  the  chattel  mortgage 
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was  given,  the  principal  business  of 
the  .defendant  was  running  the 
butcher  shop: 

Did  the  defendant,  R.  A.  Shep- 
herd, hold  a  public  sale  on  his  farm 
on  or  about  December  18, 1917,  and 
forty-one  days  after  the  note  dated 
November  7,  1916,  and  the  chattel 
mortgage  dated.  November  1, 
1917,  were  given? 

Yes. 

Did  R.  A.  Shepherd  eontinae  to 
run  and  manage  his  tma.  till  the 
day  of  the  sale? 

Yes. 

Did  the  defendant,  B.  A.  Shep- 
herd, up  until  the  time  of  his  farm 
sale  in  Decemb^,  continue  to 
spend  his  nights  on  said  farm  and 

look  after  same? 
Yes. 

Were  the  tools  and  implements 
involved  herein  used  and  kept  in 
stock  by  said  R.  A.  Shepherd,  de- 
fendant, on  the  dates  of  the  mort- 
gages,  to  wit,  November  7, 1916,  and 
Mi^  17,  1917,  for  tdie  purpose  of 
carrying  on  the  trade  or  the  busi- 
ness of  a  butcher? 

Yes. 

On  what  date  did  the  defendant. 
Shepherd,  take  charge  of  the 
butcher  business  former^  operated 
by  Clyde  M.  Bay  and  proceed  to  op- 
erate same? 

Sometime  between  the  1st  and 
5th  of  November,  1916. 

These  findings  must  be  given 
any  construction  to  which  they  are 
fairly  open  that  will  harmonize  them 
with  the  general  verdict  The  de- 
fendant testified  that  after  the  trade 
for  the  butcher's  shop  had  been 
agreed  to,  and  prior  to  December  18, 
while  he  was  still  staying  on  the 
farm  at  night,  he  moved  back  and 
forth  every  day,  and  his  son  was 
staying  in  town  and  taking  care  of 
the  shop.  The  findings  that  the  de- 
fendant took  charge  of  the  butcher 
business  between  the  1st  and  6th  of 
November,  and  that  on  the  7th  he 
was  using  the  tools  and  implements 
for  the  purpose  of  carrying  it  on, 
are  readily  to  be  interpreted  as 
meaning  that  he  was,  at  the  time 
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referred  to,  operating  it  through  his 
son,  and  not  in  person.  All  the 
fin^gs,  tiierefore,  are  consistent 
with  the  theory  that,  while  the  de- 
fendant formed  tiie  plan  of  becom- 
xag  a  butcher  as  early  as  November 
li^  he  did  not  carry  it  into  effect 
until  some  five  or  six  weeks  after  the 
mortgage  had  been  given,  and  that 
in  the  meantime  he  continued  to  be 
a  farmer ;  or  that,  even  if  he  might 
be  said  to  be  engaged  in  the  busi- 
ness of  a  butcher  during  that  period, 
fanning  continued  to  be  his  princi- 
occupation.  A  considerable 
anmber  of  farming  implements 
were  included  in  the  trade  for  the 
butcher  shop,  but  no  finding  was 
made  that  these  were  all  the  defend- 
ant had,  and  he  testified  that  he 
had  a  few  others.  If,  after  the 
trade  had  been  made  and  before  the 
public  sale  at  the  farm  had  taken 
place,  a  controversy  had  arisen  in 
which  the  defendant  claimed  that 
the  farming  tools  which  he  still 
owned  were  exempt,  we  discover 
nothing  in  the  findings  quoted  that 
would  necessarily  be  fatal  to  the 
contention  he  would  then  be  making 
that  he  was  still  deriving  his  prin- 
cipal support  from  farming.  The 
court  gave  an  instruction  reading: 
"You  are  instructed  that  personal 
property  cannot  be  impressed  with 
the  claim  of  an  exemption  by  a  mere 
mental  process  on  the  part  of  the 
owner,  unaccompanied  by  any  overt 
act,  whatsoever;  and  that  the  mere 
intention  of  the  defendant.  Shep- 
herd, at  any  future  time,  however 
short,  to  dumsffe  his  occupation  from 
that  of  a  farmer  to  that  of  a 
batcher,  if  this  was  done,  and  take 
possession  of  the  butcher  business, 
and  run  it  as  his  main  and  principal 
business,  would  not  alone  impress 
the  artides  of  personal  property  in 
controversy  with  a  valid  daim  for 
exemption." 

The  defendant  treats  this  instruc- 
tion as  erroneous,  but  does  not  ask 
a  new  trial  on  account  of  it,  main- 
taining that,  if  this  court  will  now 
appty  what  he  regards  as  the  cor- 
rect rule  on  the  subject,  to  the  situa- 
ikm  presented  by  the  special  find- 
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ings  quoted,  the  result  will  be  a 
judgment  in  his  favor.  The  trial 
court  did  not  say  that  the  property 
could  not  have  been  rendered  ex- 
empt without  an  actual  and  physical 
ch^ge  of  occupation  by  the  de- 
fendant, but  merely  ^, 

that  a  naked  inten-  SKf*'*^ 
tion  to'  make  such  SSSaSST* 
change  in  the  future 
could  not,  in  and  of  itself,  accomplish 
that  result  In  this  we  perceive  no 
-  error.  Bush  v.  Adams,  72  Kan.  556, 
84  Pac  122.  Although  in  some  dr^ 
cumstances  property  may  be  ren- 
dered exempt  by  the  purpose  for 
which  it  has  been  acquired,  so  long 
as  a  person  is  in  such  a  position 
that  he  may  assert  an  exemption 
with  respect  to  a  calling  which  he 
has  followed  in  the  past  and  in 
which  he  still  continues,  we  do  not 
think  an  unexecuted  intention 
formed  in  his  mind  to  adopt  another 
calling  can  alone  have  that  effect.  If 
the  facts  established  by  the  special 
findings  had  been  agreed  to  in  ad- 
vance, we  think  the  question 
whether  the  butcher's  tools  were  ex- 
empt would  still  have  been  a  proper 
one  for  submission  to  the  jury. 

The  defendant  places  much  re- 
liance upon  a  case  holding  the  im- 
mediate physical  occupancy  of 
land  required  for  a  homestead  not 
to  be  necessary  to  its  exemption. 
Randolph  v.  Wilhite,  78  Kan.  355. 
96  Pac  492.  There,  however,  all 
questions  of  fact  not  specifically 
found  to  the  contrary  were  by  the 
general  decision  resolved  in  favor 
of  the  exemption,  necessarily  im- 
plying that  the  tract  originally  oc- 
cupied had  ceased  to  be  a  homestead 
at  the  time  the  new  tract  was  pur- 
chased. Here  the  implication  from 
the  general  verdict  is  that  the  de- 
fendant continued  to  make  farming 
his  principal  calling  after  he  had 
executed  the  mortgage.  In  that  case 
the  court  concluded  that  there  was 
a  virtual  although  not  a  physical  oc- 
cupancy; in  this  the  jury  must  be 
regarded  as  having  bdieved  that  no 
change  such  as  would  render  the 
butcher's  tools  exempt  had  been  ef - 
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fected,  although  a  purpose  to  make 
one  in  the  future  had  been  formed. 

2.  The  contract  under  which 
Shepherd  acquired  the  butcher  shop 
was  in  writing.  On  its  face  it  called 
for  the  exchange  of  the  farm  for  the 
butcher  business,  including  the  stodc 
on  hand,  tdols,  and  fixtures^  and  a 
feed  lot.  But  the  evidence  showed, 
and  the  jury  found,  that  the  agree- 
ment as  between  the  parties  to  it 
included  an  additional  stipulation, 
'  which  was  omitted  from  the  writing 
by  mutual  mistake,  to  the  effect  that 
Shepherd  should  pay  in  cash  the 
value  of  the  stock  of  merchandise 
according  to  an  invoice  to  be  made. 
If  the  bank  furnished  Shepherd  for 
that  purpose  the  money  with  which 
he  bought  the  butcher's  tools,  taking 
a  mortgage  upon  them  as  its  secur- 
ity, the  mortgage  was  one  for  pur- 
chase money  (Foster  Lumber  Co.  v. 
Harlan  County  Bank,  71  Kan. 
168,  114  Am.  St.  Rep.  470,  80 
Pac.  49,  6  Ann.  Cas.  44;  Warren 
Mortg.  Co.  V.  Winters,  94  Kan.  615, 
146  Pac.  1012,  Ajin.  Cas.  1916C, 
956;  13  B.  C.  L.  604,  606),  and  was 
valid  without  the  signature  of  his 
wife  (Boggs  V.  O.  S.  Kelly  Mfg.  Co. 
76  Kan.  9,  15  L.R.A.(N,S.)  461,  90 
Pac.  765 ;  Beach  v.  Fireovid,  84  Kan. 
357, 114  Pac.  206,  Ann.  Cas.  1912A, 
670).  The  defendant  does  not  dis- 
pute this,  but  asserts  that,  inasmuch 
as  the  only  cash  payment  made  in 
the  deal  by  which  he  acquired  the 
tools  was  measured  by  the  invoice 
value  of  the  merchandise  which  he 
obtained  at  the  same  time,  the 
money  borrowed  from  the  bank  was 
used  for  the  purchase  of  the  stock 
kept  for  sale,  and  not  for  the  pur- 
chase of  the  implements.  To  this 
the  plaintiff  Responds  that  it  fur- 
nished the  money  upon  the  defend- 
ant's representation  that  he  was  to 
use  it  for  the  purchase  of  the  tools, 
as  well  as  the  other  property,  and, 
inasmuch  as  it  was  used  to  make  the 
cash  payment  required  to  enable  the 
plaintiff  to  make  the  deal  at  all,  the 
mortgage  securing  it  must  be  re- 
garded as  a  lien  for  the  purchase 
price  in  spite  of  the  fact  that  the 
buyer  and  seller  had  an  understand- 
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ing  between  themselves  that  the 
amount  of  the  cash  payment  was  to 
be  determined  by  the  invoice  value 
of  the  merchandise  that  was  in- 
cluded in  the  deal.  There  was  suf- 
ficient evidence  to  support  the  plain- 
tiff's view  of  the  facts  in  this  regard. 
One  of  its  officers  testified  that  the 
defendant  told  him  that  he  had  a 
chance  to  buy  the  butcher  shop,  but 
that  it  would  take  $2,000  to  $2,500 
to  swing  the  deal,  and  asked  if  be 
could  borrow  that  amount  of  the 
bank;  that  he  was  told  the  bank 
could  not  lend  him  that  much ;  that 
later  he  reported  that  he  could  prob- 
ably swing  the  deal  if  he  could  get 
$1,500,  and  was  going  to  try;  that 
the  bank  agreed  to  furnish  this,  tak- 
ing a  mortgage  on  the  entire  meat 
market,  and  that  this  arrangement 
was  carried  out.  The  language  was 
not  as  explicit  as  could  be  framed, 
but  it  was  sufficient  to  present  a  fair 
question  for  the  jury  whether  the 
person  conducting  the  negotiations 
on  the  part  of  the  bank  understood, 
and  the  defendant  intended  that  he 
should  understand,  that  the  money 
was  to  be  used  in  paying  for  the 
butcher's  implements,  as  well  as  for 
the  merchandise. 

The  jury  found  that  the  tools  and 
merchandise  were  sold  to  the  de- 
fendant in  one  contract,  and  that  the 
mortgage  was  given  to  secure  the 
money  to  pay  the  cash  due  under 
it;  that  the  understanding  of  the 
parties  to  the  trade  was  that  the  de- 
fendant should  pay  for  the  stock  of 
goods  at  its  invoice  price;  that  he 
paid  no  other  money  except  the  sum 
so  ascertained.  The  jury  also  stated 
that  the  money  borrowed  from  the 
bank  was  not  used  for  the  purchase 
of  the  tools  and  implements,  but  this 
really  adds  nothing  to  the  other  find- 
ings, being  a  mere  interpretation  of 
the  specific  facts  already  found. 

The  question  presented  is,  there- 
fore, this :  Where  a  person  has  by  a 
single  contract  arranged  to  purchase 
several  articles,  making  payment 
partly  in  property  and  partly  in 
cash,  and  obtains  the  money  neces- 
sary to  enable  him  to  carry  out  the 
contract  by  giving  a  mortgage  upon 


Digitized  by 


STATE  BANK  v.  SHEPHERD. 

{Its  Ktm.  t08t  iSS  Pao.  «».) 


1019 


an  the  pkrbperty  purchased,  under 
tbB  representation  that  it  is  being 
used  in  the  purchase  thereof,  can  the 
purchase^money  character  of  the 
mortgage  as  to  one  part  of  the  prep- 
ay be  defeated- by  a  showing  that 
the  buyer  and  seller  had  an  under- 
standing between  themselves  that 
the  cash  paymoit  was  to  apply  solely 
to  another  part?  Upon  this  phase 
of  the  matter  the  court  gave  an  in- 
struction reading:  "If  the  jury 
find,  and  believe,  from  the  evidence 
in  the  case,  that  the  money  loaned  by 
the  plaintiff  to  the  defendant.  Shep- 
herd, or  any  part  thereof,  was  so 
loaned  by  the  plaintiff  bank  with  the 
understanding  and  agreement  be- 
tween the  said  bank  and  the  said 
Shepherd  that  it  was  being  loaned 
by  said  bank  and  borrowed  by  the 
said  Shepherd  for  the  purpose  of 
purchasing  the  property  in  contro- 
versy, which  might  otherwise  be 
claimed  to  be  exempt  by  the  said  de- 
fendant. Shepherd,  then  I  say  to  you 
that  the  jury  would  be  warranted  in 
finding  that  said  mortgage,  or  mort- 
gages, were  purchase-money  mort- 
gages, and  that  the  same  would  con- 
stitute a  lien  upon  such  property, 
and  that  the  special  interest  of  the 
plaintiff  bank  in  and  to  such  articles 
of  personal  property  would  be  meas- 
ured by  the  amount  of  money  which 
was  advanced  by  the  plaintiff  bank 
to  the  defendant,  Shepherd,  for  the 
'purchase  of  the  property  in  contro- 
versy, and  this  would  be  true,  even 
although  you  further  find  that  all  of 
tihe  money  so  advanced  was  not  used 
by  the  defendant,  Shepherd,  in  pay- 
ing for  such  property.'* 

In  a  sense  the  borrowed  money 
was  not  used  to  pay  for  the  tools,  if 
the  buyer  and  seller  understood  be- 
tween themselves  that  it  was  applied 
specifically  to  the  purchase  of  the 
merchandise.  It  might  be  justifi- 
able, however,  to  say  that  the  money 
became  a  part  of  the  purchase  price 
of  all  the  property  if  its  payment 
was  necessary  (as  appears  to  have 
been  the  case)  to  enable  the  deal  to 
go  through  at  all:  But  this  is  a  mere 
matter  of  the  form  of  expression. 


f      moaer  to 

vrop«rt7>-w- 


We  agree  with  the  trial  ooart  thift, 

if  the  money  was 
furnished  upon  the 
representation  that 
it  was  to  be  used  in 
paying  for  all  the 
property  on  which  t^e  bank  was  to 
have  a  mortgage,  and  it  was  paid  to 
the  seller  as  a  necessary  part  of  the 
performance  of  the  contract,  it  is 
not  prevented  from  being  treated  as 
a  part  of  the  purchase  price  by  the 
fact  that  its  amount  was  determined 
by  the  invoice  of  the  merchandise, 
and  that  the  buyer  and  seller  re- 
garded it  as  applied  to  the  payment 
^eref  or.  This  view  of  the  law  war- 
rants a  verdict  for  the  plaintiff  not- 
withstanding the  specif  findings, 
and  the  jury  must  be  deemed  to  have 
placed  such  interpretation  on  the 
evidence  as  to  make  the  principle 
applicable  and  bring  about  that  re- 
sult. Doubtless,  the  fact  that  a  bor- 
rower obtained  a  loan  on  the  repre- 
sentation that  he  was  to  use  the 
moneiy  in  making  part  payment  on 
property  he  was  buying,  where  he 
did  not  actually  so  use  it,  would  not 
characterize  the  resulting  debt  as 
one  incurred  for  purchase  money- 
But  where  the  money  is  borrowed  on 
that  representation,  and  is  used  in 
making  the  cash  payment  on  a  single 
trading  contract  by  which  the  bor- 
rower acquires  the  stock  in  trade 
and  equipment  of  a  business,  the 
privileged  character  of  the  debt  as 
one  incurred  for  the  purchase  price 
ought  not  to  be  restricted  by  a  pri- 
vate understandng,  to  which  the 
lender  was  not  a  party,  that  the 
money  payment  should  be  consid- 
ered as  applying  to  a  particular  por- 
tion of  it. 

Before  the  giving  of  the  renewal 
mortgage,  on  which  the  action  was 
based,  the  total  indebtedness  cov- 
ered thereby  had  been  reduced,  but 
this  was  apparently  brought  about 
by  the  bank's  realizing  on  security 
which  had  been  given  it  for  the  older 
debt  before  the  $1,500  here  involved 
had  been  furnished.  At  all  events, 
the  p&yments  were  not  shown  to 
have  been  made  in  any  other  man- 
ner, 80  that  the  situation  la  not 
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affected  by  them.  The  defendant  in- 
vokes the  authority  of  a  case  declar- 
ing that  a  mortgage  executed  by  a 
husband  alone  on  the  homestead  of 
himself  and  wife,  a  part  of  the  debt 
secured  having  been  incurred  for 
the  purchase  price  and  the  rest 
for  something  else,  is  enforceable 
only  with  respect  to  the  former 
portion.  Pratt  v.  Topeka  Bank,  12 
Kan.  570.  Of  course,  the  mortgage 
could  create  a  lien  on  the  tools,  if 
they  were  exempt,  only  to  the  extent 
of  the  $1,500  loaned  at  the  time  of 
their  purchase.  The  principle  of  the 
case  cited  has  no  f  urtiier  application 
here,  fay  reason  of  the  use  of  the 


money  by  the  defendant  to  enable 
him  to  make  the  deal  as  a  whole  and 
the  lack  of  any  apportionment  (ao 
far  as  concerns  the  relations  of  the 
borrower  and  lender)  of  the  $1,600 
between  the  different  items  of 
the  property  acquired,^ — conditions 
which  Uie  generid  verdict  must  be 
deemed  to  have  established.  In  this 
situation,  the  whole  of  the  sum  bor- 
rowed became  a  lien  upon  all  of  the 
property.  See,  as  perhaps  having 
some  bearing  on  the  matter,  note  ia 
86  Am.  St.  Rep.  177;  Trammell  v. 
Rosen,  —  Tex.  Civ.  App.  — ^  163^ 
S.  W.  145. 
The  judgment  is  affirmed. 


ANNOTATION. 

What  are  **loo]s,"  "hnplements,*'  'instrmnents,"  "ntennls,''  or  **mfymtamr 
within  tibe  meaning  of  debtor's  ezenifition  bnn. 


The  earlier  cases  on  this  question 
are  discussed  in  the  note  in  2  A.L.R. 
at  page  818. 

A  statute  exempting  "the  tooH,  tool 
chests,  and  implements  of  a  mechanic 
or  artisan,  necessary  to  carry  on  his 
trade,  not  ^seeding  in  value  the  sum 
of  $500,"  does  not  embrace  and  render 
exempt  a  soda  fountain  and  bar  used 
in  a  candy  store  and  soft  drinks  es- 
tablishment, Lindquist  v.  Clayton 
(1919)  —  Utah,  — ,  179  Pac.  655. 

Machinery  connected  with  a  grain 
mill  and  propelled  by  an  electric  mo- 
tor was  held  not  to  be  exempt  as  tools 
and  apparatus  of  the  debtor's  trade 
in  a  bankruptcy  proceeding  in  Pesrton 
V.  Farmers'  Nat  Bank  (1919)  261 
Fed.  326.  The  court  in  distinguish- 
ing the  case  of  Green  v.  Raymond 
(1882)  68  Tex.  80,  44  Am.  Rep.  601. 
discussed  in  the  earlier  note,  says  that 
"that  case  is  probably  to  be  distin- 
guished by  reason  of  the  power  used 
to  propel  the  machinery.  Where  hand 
power  is  used  the  machinery  is  held 
to  be  ^ools  or  apparatus  of  trade,' 
but  where  steam  or  any  other  power 
than  hand  is  used,  machinery  so  pro- 
pelled is  held  not  to  be  included  with- 
in the  statutory  terms/'  The  court  in 
the  Peyton  Case  relies  upon  two  early 
Texas  cases  (Cullers  James,  66 
Tex.  494,  1  S.  W.  314,  and  Willis  v. 


Morris  (1886)  66  Tex.  628,  69  Am. 
Rep.  634,  1  S.  W.  799).  In  the  latter 
case,  which  involved  the  question 
whether  machinery  and  tools  for  the 
manufacture  of  cotton  gins  were  ex- 
empt, the  court  stated  that  "expensive 
and  complicated  machinery  propelled 
by  steam  power  or  any  power  other 
than  hand  is  not  exempt  as  tools  of 
trade,'  tiie  latter  phrase  being  held  to 
apply  only  to  simple  instniments  used 
by  hand.  .  .  .  The  word  'apparatus' 
used  in  the  statute  may  take  a  wider 
range  and  embrace  such  minor  ma- 
chinery as  may  be  operated  by  hand' 
and  such  as  courts  of  higher  authority 
have  held  not  to  be  included  under 
the  term  'tools,'  as  used  in  similar  en- 
actments." In  the  Cullers  Case,  which 
involved  the  machinery  in  a  cotton 
gin  and  gristmill,  the  court  dismisses 
the  claim  to  exemption  with  the  state- 
ments: "The  proposition  that  the  mill 
and  gin  machinery  are  exempt  as  tools 
of  trade  cannot  be  seriously  insisted 
upon.  ...  No  authori^  has  been 
cited  which  has  gone  far  enough  to 
embrace  as  tools  of  trade  this  kind  of 
property,  and  the  analogies  and  rea- 
son of  the  law  do  not  persuade  us  to 
pioneer  such  extreme  doctrine."  See 
the  reported  case  <State  Bank  v. 
Shephebd,  ante,  1014).      W.  A.  E. 
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CENTBAL  CLAY  DRAINAGE  DISTRICT,  Appt, 

V. 

GEORGE  A.  BOOSER  et  al. 
ArJeonaas  Supreme  Co«iH  — MarcA  10,  IMO, 
(—  Ark.  — ,  219  S.  W.  836.) 

Water  —  rlffht  to  close  navigable  stream  —  floating  of  logs. 

1.  A  stream  navigable  only  for  floating  logs  during  a  portion  of  the 
year  may  be  closed  by  the  legislature,  where  the  closing  will  effect  a 
reclamation  of  a  vast  area  of  rich  agricultural  land  and  benefit  the  health 
of  the  community. 

[See  note  on  this  question  beginning  on  page  1025.] 

Constltntional  law  —  police  power  —  its  all  matters  which  tend  to  promote 

aathori^  of  states.  the  peace,  health,  convenience^  and 

2.  The  states  may»  under  their  po-  prosperity  of  their  people, 
lice  power,  regulate  within  their  lim-       [See  6  R.  G.  L,  208.] 


Appeal  by  plaintiff  from  a  decree  of  the  Chancery  Court  for  Clay  County 
(Wheatley,  Ch.)  in  favor  of  defendants  in  a  suit  brought  to  restrain  them 
from  erecting  booms  or  floating  logs  in  a  certain  river  or  in  the  ditches 
constituting  a  part  of  plaintiff's  drainage  system.  Reversed  with  direc- 
tions. 


Statement  by  Hart,  J : 

Appellant  is  a  drainage  district, 
duly  organized  under  the  laws  of 
the  state  of  Arkansas  for  the  pur- 
pose of  reclaiming  lands  for  agri- 
cultural purposes  by  drainage. 
Cache  river  runs  through  Clay  coun- 
ty, Arkansas,  and  its  course  was 
straightened  by  the  drainage  com- 
missioners, and  as  straightened  it 
was  used  as  the  main  drainage  ditch. 
Appellees  claim  that  Cache  river  is 
navigable,  and  as  such  is  one  of  the 
public  highways  of  the  state,  on 
which  they  have  a  right  to  float  logs 
and  to  erect  booms  to  be  utilized  in 
floating  logs.  The  general  assembly 
passed  an  act  closing  Cache  river  to 
navigation  in  Clay  county,  Arkansas. 
Appellant  brought  this  suit  against 
appellees  to  restrain  them  from 
erecting  booms  in  Cache  river  or 
fleeting  logs  in  it,  or  in  the  subsid- 
iary drainage  ditches  in  Clay  coun- 
ty, Arkansas. 

According  to  the  testimony  of  the 
civil  engineer  of  the  Central  Clay 
Drainage  District,  it  was  formed 
under  the  general  laws  of  the  state 
of  Arkansas,  and  Cache  river  runs 


through  the  central  portion  of  Clay 
county.  In  the  central  portion  of  the 
county  Cache  river  flowed  into  a 
large  area  of  sunk  lands,  and  is 
called  Cache  lake.  The  main  drain- 
age ditch  has  been  dug  through 
Cache  lake,  and  on  down  into  Greene 
county,  where  it  again  connects  with 
Cache  river.  The  waters  of  Cache 
river  have  been  diverted  into  this 
main  drainage  ditch,  so  that  Cache 
river,  as  straightened  by  ,  the  drain- 
age ditch,  drains  and  reclaims  large 
areas  of  agricultural  land  which,  be- 
fore the  drainage  ditch  was  con- 
structed, were  not  susceptible  of 
cultivation.  There  are  one  main 
ditch  and  twenty-six  subsidiary 
ditches;  90,000  acres  of  land  are 
drained  by  the  ditches.  Appellees 
have  erected  booms  in  one  of  the 
subsidiary  ditches,  and  are  engaged 
in  floating  logs  down  the  subsidiary 
ditch,  as  well  as  the  main  drainage 
ditch.  The  booms  obstruct  the  flow 
of  the  water  in  the  drainage  ditches, 
and  the  banks  of  the  ditches  are  in- 
jured by  rolling  logs  down  them  into 
the  ditches.  The  main  injury  to  the 
ditches  is  done  by  obstructing  the 
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flov  of  the  water,  and  thereby  caus- 
ing them  to  fill  upland,  thus  defeat 
the  object'^ifbr  which  the  dratnag:e 
district  was  formed. 

According  to  the  testimony  of  ap- 
pellees. Cache  river  is  a  navigable 
stream  in  Clay  cotthty,  although  its 
principal  navigable  use  of  late  years 
has  been  to  float  logs.  About  thirty- 
five  years  ago  a  amall  steamboat,  10 
.pr  12.feet  wide  and  25  feet  long,  plied 
its  waters  in  Clay  county.  It  was 
principally  used  in  towing  logs. 
After  its  use  was  discontinued,  float 
roads  have  been  cut  through  Cache 
lake  into  the  main  channel  of  Cache 
viveTy.  and  logs  have  been  floated 
down  it  every  year.  Cache  river 
can  be  used  for  floating  logs  about 
six  months  in  the  year,  and  it  will 
take  appellees  about  eight  years  to 
.finish  cutting  and  floating  their  logs. 
They  state  that  their  use  of  the  river 
in  floating  logs  does  not  in  any  man- 
ner impair  its  use  as  a  drainage 
ditch. 

The  chancellor  found  the  issues  in 
favor  of  the  appellees  and  dismissed 
the  complaint  of  appellant  for  want 
of  equity,  upon  condition,  however, 
that  appellees  execute  a  bond  that 
they  will  repair  all  damages  to  the 
ditches  or  banks  thereof,  and  remove 
any  logs  that  sink  and  tend  to  ob- 
struct the  channel,  during  the  period 
of  time  they  are  engaged  in  floating 
logs.  The  case  is  here  on  appeal. 

Messrs.  Im  Hunter  and  B.  B.  HoU- 
fleld,  for  appellant: 

If  any  artificial  means  are  necessary 
to  condition  a  stream  or  body  of  wat^ 
for  floating  purposes,  or  for  purposes 
of  navigation,  then  it  cannot  be  navi- 
gable or  floatable. 

Little  Rock,  M.  R.  &  T.  R.  Co.  v. 
Brooks,  89  Ark.  403,  43  Am.  Rep.  277; 
Barboro  v.  Boyle,  119  Ark.  377,  178  S. 
W.  378;  Ligare  v.  Chicago,  M.  &  N. 
R.  Co.  166  111.  249,  46  N.  E.  803;  1 
Famham,  Waters,  103, 124. 
■  Messrs.  Lamb  ft  Friexson,  for  appel- 
lees: 

Cache  river  and  Cache  lake  are 
navigable,  or  floatable,  streams  and 
highways  of  commerce. 

17  R.  C.  L.  1120-1125;  Willow  River 
Club  V.  Wade,  42  L.R.A.  305  and  note^ 
100  Wis.  86.  76  N.  W.  273;  Gaston  v. 


Mace.  5  L.R.A.  392,  and  note,  83  W. 
Va,  14,  25  Am.  St.  Rep.  848,  10  S.  E. 
60;  Hot  Springs  Uaiiii&t  &  Mfg.  Co. 
V.  Revercomb,  106  Va.  176.  9  L.R.A. 
(N.S.)  894,  55  S.  E.  680;  Blackman  v. 
Manldin,  164  Ala.  337,  27  L-RJL 
(N.S.)  670,  51  So.  23;  Carlson  v.  St 
Louis  River  Dam  &  Improv.  Co.  41 
L.RJ^.  371,  and  note,  73  Minn.  128, 72 
Am.  St.  Rep.  610,  75  N.  W.  1044;  Idaho 
Northern  R.  Co.  v.  Post  Falls  Lumber 
Co.  20  Idaho,  695,  38  L.R.A.(N^.)  114. 
119  Pac.  1098,  2  N.  C.  C.  A.  464;  Hen-' 
derson  v.  Doniphan  Lumber  Co.  94 
Ark.  370,  28  L.R.A.(N.S.)  144,  127  S. 
W.  459;  Little  Rock,  M.  &  T.  R.  Co.  v. 
Brooks,  39  Ark.  403,  43  Am.  Rep.  277; 
McKinney  v.  Northcutt,  114  Mo.  App. 
146,  89  S.  W.  351 ;  Kregar  v.  Fogarty, 
78  Kan.  541,  96  Pac.  845. 

The  fact  that  obstructions  must  be 
removed  in  order  to  float  logs  does  not 
prove  Cache  river  and  Cache  lake  non- 
navigable. 

Idaho  Northern  R.  Co.  v.  Post  Falls 
Lumber  Co.  20  Idaho,  695,  88  L.ILA. 
(N5.)  114,  119  Pac.  1098,  2  N.  C.  C 
A.  464;  Brown  v.  Chadbbume,  81  Me. 
9,  60  Am.  Dec.  641. 

Since  Cache  lake  and  Cache  river 
were  navigable  and  established  as 
navigable  highways  by  prescriptive 
use,  then  the  artificial  channel  or  ditch 
which  diverts  and  cuts  off  the  estab- 
lished waterways  is  also  to  be  treated 
as  a  navigable  stream;  hence  these 
ditches  are  navigable. 

Whisler  v.  Wilkinson,  22  Wis.  576; 
Willow  River  Club  v.  Wade,  42  LJI.A. 
323,  and  note;  Chicago,  M.  &  St  P.  R. 
Co.  T.  Minneapolis,  115  Minn.  460,  51 
L.R.A.(N.S.)  236,  133  N.  W.  169,  Ann. 
Cas.  1912D,  1029;  Chicago,  M.  &  St 
P.  R.  Co.  V.  Minneapolis,  232  V.  S. 
430,  58  L.  ed.  671,  34  Sup.  Ct  Rep.  400; 
29  Cyc.  305;  State  ex  rel.  Lyon  v.  Co- 
lumbia Water  Power  Co.  82  S.  C.  181, 
22  L.R.A.(N.S.)  435,  129  Am.  St  Rep. 
876,  63  S.  E.  884,  17  Ann.  Cas.  343; 
Stimson  v.  Brookline,  197  Mass.  568. 
16  L.R.A.(N.S.)  280,  125  Am.  St  Rep. 
382,  83  N.  E.  893,  14  Ann.  Cas.  907; 
Lathrop  v.  Racine,  119  Wis.  461,  97  N. 
W.  192;  Freeman  v.  Weeks,  45  Mich. 
335,  7  N.  W.  904;  Freeman  v.  Weeks, 
48  Mich.  255,  12  N.  W.  215;  Meir  v. 
Kroft.  —  Iowa,  — ,  80  N.  W.  521;  The 
Robert  W.  Parsons  (Perry  v.  Haines) 
191  U.  S.  17,  48  L.  ed.  73,  24  Sup.  Ct 
Rep.  8;  Ligare  v.  Chicago,  M.  &  N.  R- 
Co.  166  111.  249,  46  N.  £!.  803;  Monteitta 
V.  Honey,  185  Ark.  407,  206  S.  W.  812- 


Digitized  by 


CBNTRAL  CLAY  DRAI 

<—  Ark.  — , 

'  "Hart,  J.,  delivered  the  opinion.  «f 
the  court: 

Aecordin^:  to  the  record  the  main 
drainage  ditch  consists  of  Cache 
river,  as  straightened  by  the  ditch 
which  was  dug  through  Cache  lake, 
and  extended  southward  into  Greene 
county,  where  it  again  joins  Cache 
river.  This  artificial  channel  is 
aboat  100  feet  wide  and  10  or  12  feet 
deep.  Counsel  for  appellees  contend 
that  where  an  artificial  channel  is 
cut  for  the  purpose  of  straightening 
a  navigable  stream,  and  the  stream 
as  straightened  is  navigable  in  fact, 
■the  public  have  the  same  right  to 
navigate  it  as  they  did  before  the 
artificial  channel  was  cut.  Hence 
they  claim  that,  Cache  river  being  a 
navigable  stream  before  the  artificial 
channel  was  cut,  the  main  ditch  be- 
came a  part  of  the  channel  of  Cache 
river,  and  that  they  have  a  right  to 
navigate  it  just  as  they  did  before 
the  drainage  ditch  was  created. 

In  naaking  this  contention  they 
have  not  given  full  effect  to  an  act  of 
the  legislature  passed  in  1917,  which 
accepts  the  declaration  of  Congress 
that  Cache  river  is  not  navigable. 
2  Ark.  Acts  1917,  p.  1884.  This  act 
recites  that  the  Congress  of  the 
United  States  in  1916  passed  an  act 
(Act  July  27,  ;916,  chap.  260,  39 
Stat  at  L.  391)  that  Cache  river,  in 
the  state  of  Arkansas,  be  declared  a 
non-navigable  stream  within  the 
meaning  of  the  Constitution  and 
laws  of  the  United  States,  and  that 
this  provision  shall  become  void  af1>- 
er  one  year,  unless  within  that  time 
the  legislature  of  Arkansas  shall 
pass  an  act  expressly  approving  the 
declaration.  The  Arkansas  act  fur- 
ther recites  that  Cache  river  is  not 
in  point  of  fact  navigable,  and  that 
the  necessity  of  making  bridges  over 
it  drawbridges  would  greatly  restrict 
the  development  of  the  adjacent 
country.  Section  1  of  the  act  pro- 
vides that  the  general  assembly  for 
the  state  of  Arkansas  doth  approve 
the  declaration  of  the  Congress  of 
the  United  States  in  declaring  Cache 
river  to  be  non-navigable. 

It  is  contended  by  counsel  for  ap- 
pellees that  the  main  purpose  of  this 
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■.eaet  is  to  provide  for -bridges  over 

Cache  river  without  draws,  and  that 
the  act  has  no  relation  to  navigating 
the  river  by  floating  rafts  and  logs 
on  it.  The  act  must  be  construed 
according  to  the  language  used.  The 
act  of  Congress  plainly  declares  that 
Cache  river  in  the  state  of  Arkansas 
is  declared  to  be  a  non-navigable 
stream  within  the  meaning  of  the 
Constitution  and  laws  of  the  Unit- 
.ed  States.  The  Constitution  of  the 
United  States  (article  1,  §  8)  gives 
Congress  the  power  to  regulate  in- 
terstate commerce,  and  under  it  Coin- 
gress  has  the  power  to  pass  laws 
regulating  the  navigation  of  public 
rivers  and  to  prevent  obstructions 
to  the  navigation  thereof.  The  evi- 
dent purpose  of  the  act  of  Congress 
was  to  withdraw  any  power  Con- 
gress might  have  over  the  naviga- 
tion of  Cache  river,  so  that  it  should 
pass  whoUy  under  the  control  of  the 
state.  This  is  made  manifest  by  the 
language  of  the  act,  which  declares 
Cache  river  to  be  non-navigable,  pro- 
vided within  a  year  thereafter  the 
legislature  of  Arkansas  shall  pass 
an  act  approving  the  declaration. 

It  is  true  the  act  of  the  general 
assembly,  after  reciting  this  fact, 
also  recites  that  the  necessity  of 
making  the  bridges  over  Cache  river 
with  draws  greatly  restricts  the  de- 
velopment of  the  adjacent  country. 
This,  however,  was  only  one  of  the 
reasons  for  legislative  action.  The 
main  fact  is  that  the  legislature  de- 
clared the  stream  to  be  a  non-navi- 
gable one.  This  brings  us  to  a  con- 
sideration of  the  question  of  wheth- 
er or  not  it  had  the  power  to  do  so. 
Numerous  cases  might  be  cited 
which  recognize  the  right  of  states 
to  partially  obstruct  navigation  in 
cases  like  this,  by  the  erection  of 
permanent  bridges  without  dravrs 
across  the  rivers,  and  by  allowing 
booms  to  be  erected  in  the  rivers  for 
the  purpose  of  facilitating  the  float- 
ing  of  logs ;  but  we  do  not  deem  it 
necessary  to  do  so,  and  go  straight 
to  the  discussion  of  the  broader  pow- 
er of  whether  the  state  may  entirely 
dose  a  navigable  river,  when  the 
power  exercised  does  not  conflict 
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with  the  Jnrisdiction  of  Conffreas 
over  it. 

It  is  well  settled  that  the  states, 

under  the  police  power,  have  full 
power  to  regulate  within  their  limits 
all  matters  which 
tend  to  promote  the 
peace,  health,  con.- 
venience,  and  pros- 
perity of  their  people.  In  regard  to 
streams  which  are  navigable  for  only 
a  part  of  the  year  and  for  only  limit- 
sd  purposes,  the  question  of  the  right 
to  close  the  stream  to  navigation  as 
a  measure  of  public  benefit  is  of 
great  public  importance,  and  has 
been  the  subject  of  much  considera^ 
tion.  While  there  is  some  diversity 
of  opinion,  the  question  depends  up- 
on the  importance  of  the  navigation 
as  compared  with  the  interests 
which  would  be  promoted  by  sacri- 
ficing it. 

In  Willson  v.  Black  Bird  Creek 
Marsh  Co.  2  Pet.  245,  7  L.  ed.  412, 
the  Supreme  Court  of  the  United 
States  recognized  the  right  of  the 
state  to  close  Black  Bird  creek 
against  navigation.  There  the  plain- 
tiffs were  authorized  to  construct  a 
dam  across  the  stream,  which  passed 
through  a  deep  level  marsh.  The 
court  said :  "The  value  of  the  prop- 
erty on  its  banks  must  be  enhanced 
by  excluding  the  water  from  the 
marsh,  and  the  health  of  the  in- 
habitants probably  improved.  Meas- 
ures calculated  to  produce  these  ob- 
jects, provided  they  do  not  come  into 
collision  with  the  powers  of  the  gen- 
eral government,  are  undoubtedly 
within  those  which  are  reserved  to 
the  states." 

Again  the  doctrine  was  recog- 
nized in  Oilman  v.  Philadelphia,  3 
Wall.  713,  18  L.  ed.  96,  where  a 
bridge  was  constructed  across  the 
Schuylkill  river  which  had  the  effect 
to  obstruct  the  navigation  of  that 
river.  In  discussing  the  question 
the  court  said :  "It  must  not  be  for- 
gotten that  bridges,  which  are  con- 
necting parts  of  turnpikes,  streets, 
and  railroads,  are  means  of  com- 
mercial transportation  as  well  as 
navigable  waters,  and  that  the  com- 
merce which  passes  over  a  bridge 


may  be  much  greater  than  would 
ever  be  transported  on  the  water  it 
obstructs.  It  is  for  the  municipal 
power  to  weigh  the  considerations 
which  belong  to  the  subject,  and  to 
decide  which  shall  be  preferred,  and 
how  far  either  shall  be  made  subser- 
vient to  the  other.  The  states  have 
always  exercised  this  power,  and 
from  the  nature  and  objects  of  the 
two  systems  of  government  they 
most  always  continue  to  exercise  it, 
subject,  however,  in  all  cases,  to  the 
paramount  authority  of  Congress, 
whenever  the  power  of  the  states 
shall  be  exerted  within  the  sphere 
of  the  commercial  power  which  be- 
longs to  the  nation." 

lii  Iioovy  v.  United  States,  177  U. 
S.  621,  44  L.  ed.  914,  20  Sup.  Ct. 
Rep.  797,  Red  Pass,  a  navigable 
stream,  was  closed  to  navigation  by 
a  dam  across  it,  for  the  purpose  of 
constructing  a  drainage  district  or- 
ganized under  the  laws  of  the  state 
of  Louisiana,  and  it  was  held  that 
under  the  police  power  the  state  had 
the  power  to  construct  the  dum 
across  Red  Pass.  In  discussing  the 
question  the  court  said:  "Nor  are 
we  disposed  to  concur  in  the  doubt 
expressed  whether  any  navigable 
water  wholly  within  the  limits  of  a 
state  can  be  closed- under  the  exer- 
cise of  the  police  power  for  any  pur- 
pose whatever.  Such  a  doubt  might 
be  justified  if  there  was  express  leg- 
islation of  the  United  States  forbid- 
ding the  act  proposed.  But,  as  we 
have  seen,  in  the  present  case  the 
reclamation  of  swamp  and  over- 
flowed lands-  was  not  only  not  for- 
bidden, but  was  recognized  as  the 
duty  of  the  state,  in  consideration  of 
the  grant  of  the  public  lands.  And 
for  the  reasons  already  given  we  do 
not  construe  the  acts  of  Congress 
under  which  this  indictment  was 
brought  as  intended  to  apply  to  the 
case  of  a  stream  of  the  history  and 
character  disclosed  in  this  record. 
Hence  the  state  authorities  were  left 
free  to  act  in  such  a  manner  as  they 
thought  fit  to  promote  the  health 
and  prosperity  of  the  people  con- 
cerned." 

The  question  came  np  for  diaens- 
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sion  by  the  supreme  court  of  Dela- 
ware in  the  case  of  Bailey  t.  Phila- 
delphia, W.  &  B.  R.  Co.  4  Harr. 
(Del.)  389, 44  Am.  Dec.  593,  and  the 
court  said :  "It  is  true  that  in  rela- 
tion to  great  rivers,  which  afford  es- 
sential means  of  commerce  with 
other  states  and  the  world,  certain 
restrictions  are  imposed  on  the 
states  themselves  by  the  Constitu- 
tion of  the  United  States;  but  of 
such  a  river  as  this  it  may  be  as- 
sumed, at  least  since  the  case  of 
Willson  V.  Black  Bird  Creek  Marsh 
Co.  2  Pet  251,  7  L.  ed.  414,  that 
ttie  state  has  the  unrestricted 
right  of  a  proprietor  over  its  waters, 
and  may  obstruct  or  close  the  same, 
if  the  public  interest  or  convenience 
requires  it  to  do  so.  As  a  public 
highway,  it  is  free  to  all  citizens  for 
navigation  or  fishery ;  but  when  the 
legislature  deems  it  more  beneficial 
to  the  public  to  close  this  highway 
by  a  permanent  bridge,  or  to  exclude 
the  fish  from  its  waters  by  a  dam, 
it  is  a  question  only  of  public  ex- 
pediency, and  furnishes  no  just 
ground  of  complaint  from  individ- 
uals who  have  heretofore  enjoyed 
benefits  and  advantages  which  may 
be  abridged  or  cut  off  by  the  im- 
provement." 

In  Sehnan  v.  Wolfe,  27  Tex.  68, 
the  court  said  that  the  legislature, 
if  in  its  judgment  the  public  interest 
will  be  promoted  by  so  doing,  may 
undoubtedly  either  partially  or  whol- 
ly obstruct  navigable  streams  ex- 
clusively within  the  state.  To  the 
same  effect  see  Depew  v.  Wabash  & 


E.  Canal,  5  Ind.  8;  Ingraham  v.  Chi- 
cago, D.  &  M.  ft.  Co.  34  Iowa,  249, 
and  Com.  v.  Breed,  4  Pick.  460. 

In  the  case  at  bar  it  appears  from . 
the  record  that  a  vast  area  of  rich 
agricultural  lands  will  be  reclaimed 
by  the  construction  of  the  proposed 
improvement,  and 
undoubtedly  the  close  Mvivahle 
health  of  the  com- 
munity  will  be  great- 
ly benefited.  It  does  not  appear  that 
the  stream  has  been  used  for  the 
purpose  of  navigation  for  many 
years,  except  for  the  purpose  of 
floating  logs  on  it.  It  is  true  appel- 
lees say  tiiat  this  will  be  the  only 
way  of  gettj^  out  their  logs,  and 
that  it  vnSi  take  them  eight  years 
to  finish  cutting  and  floating  out 
their  logs.  This  was  a  matter  that 
addressed  itself  to  the  legislature. 
It  was  the  proper  judge  of  what  was 
expedient  in  this  behalf.  In  all  cases 
of  this  sort  the  legislature  has  the 
power  to  inquire  when  the  public 
health,  convenience,  and  necessity 
demand  whether  a  stream  like  the 
one  in  question  shall  be  partly  or 
wholly  closed  to  navigation,  when 
such  act  of  the  legislature  is  not 
opposed  to  any  action  of  Congress 
on  the  subject. 

It  follows  that  the  court  erred  in 
dismissing  the  complaint  for  want 
of  equity,  and  for  that  error  the  de- 
cree will  be  reversed,  and  the  cause 
remanded,  with  directions  to  the 
Chancery  Court  to  grant  the  relief 
prayed  for. 


ANNOTATION. 
Ptower  of  atato  to  proUbit  or  regulate  floating  of  logs. 


With  bat  one  exception,  the  cases 
seem  to  be  in  accord  with  the  holding 
of  the  reported  case  (Central  Clay 
Dbainage  Dist.  v.  BOOSSB,  ante,  1021) 
to  the  effect  that  a  state  under  its  po- 
lice power  has  the  right  to  regulate  the 
floating  of  logs  on  a  stream  or  other 
body  of  water,  there  being  no  act  of 
Congress  to  the  contrary.  Hospes  t. 
O'Brien  (1885)  24  Fed.  145;  Evans  t. 
Com.  (1888)  10  Ky.  L.  Rep.  29,  7  S.  W. 
926;  Harrigan  v.  Connecticut  River 
9  A.L.R^— 66. 


Lumber  Co.  (1880)  129  Mass.  680,  37 
Am.  Rep.  387;  Button  t.  Webb  (1900) 
126  N.  C.  897,  59  L.R.A.  44.  86  S.  E. 
341;  Scott  V.  Willson  (1825)  8  N.  H. 
321 ;  Craig  v.  Kline  (1870).  66  Pa.  S99, 
3  Am.  Rep.  636.  See  also  Henry  v. 
Roberts  (1885)  60  Fed.  902;  Treat  v. 
Lord  (1856)  42  Me.  662.  66  Am.  Dec. 
298;  Weat  Branch  Lumbermen's  Exch. 
V.  Fisher  (1892)  160  Fa.  476,  24  Atl. 
735;  French  v.  cionnecticut  River  Lum- 
ber Co.  (1887)  146  Mass.  261, 14  N.  E. 
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113;  Barron  v.  Davis  (1828)  4  N.  H. 
338;  Hynecka  v.  Smith  (1856)  26  Pa. 
499.  Compare  Carson  River  Lumber 
Co.  V.  Patterson  (1867)  83  CaL  884. 

In  the  reported  case  (Central*' Clay 
Drainage  Dist.  v.  Booser)  it  ia  held 
that  an  act  of  the  Arkansas  legisla- 
ture, accepting  the  declaration  of  Con- 
gress that  a  certain  river  within  the 
state  is  not  navigable  and  closing  the 
river  to  navigation,  is  valid,  and  that 
the  floating  of  logs  thereon  may  be  en- 
joined. 

A  statute  of  Minnesota,  authorizing 
the  surveyor  general  to  scale  "all 
rafts,  brails,  or  logs  which  may  pass 
down  or  through  Lake  Croix,"  was 
held  in  Hospes  v.  O'Brien  (1885)  24 
Fed.  146,  to  be  constitutional,  the  court 
saying:  "This  law  is  not  in  viola- 
tion of  the  commercial  clauses  of  the 
Constitution  of  the  United  States. 
Such  legislation  now  exists,  or  has  at 
some  time  existed,  in  nearly  all  the 
states.  Persons  and  property  are  sub- 
ject to  restraint  to  secure  the  general 
comfort  and  prosperity.  Laws  regu- 
lating traffic  and  merchandise  of  all 
kinds  are  on  the  statute  books  of  all 
the  states.  They  are  impediments  and 
restraints  of  trade  in  some  sense,  but 
not  necessarily,  for  that  reason,  regu- 
lations of  interstate  or  foreign  com- 
merce within  the  meaning  of  the  Con- 
stitution." 

Similarly,  in  Craig  v.  Kline  (1870)  65 
Pa.  899,  8  Am.  Rep.  686,  it  was  held 
that  a  state,  in  the  zeroise  of  its  po- 
lice power,  had  the  right  to  regulate 
the  manner  in  wluch  its  streams 
should  be  used  in  the  absence  of  any 
act  of  Congress  to  abridge  that  power, 
and  that  an  act  of  the  legislature  of 
Pennsylvania,  prohibiting  the  floating 
of  loose  logs  between  certain  points  in 
the  Susquehanna  river,  not  being  re- 
pugnant to  any  law  of  Congress  regu- 
lating commerce  on  that  river,  was 
constitutional. 

In  Hutton  v.  Webb  (1900)  126  N.  C 
897,  69  L.R.A.  44,  86  S.  E.  841,  the 
court  recognized  the  power  of  the  leg- 
islature to  I'evy  tolls  and  assessments 
for  keeping  in  order  public  highways 
used  for  floatage,  but  held  that  when 
one  is  deprived  of  a  vested  easement, 
such  as  the  right  to  float  logs,  he  must 


be  compensated  therefor.  Hence  an 
act  imposing  a  toll  on  those  exercising 
such  easement  was  held  tb  be  uncon- 
stitutional, where  there  was  no  cor- 
responding benefit  to  him  who  paid 
the  toll. 

Harrigan  v.  Connecticut  River  Lum- 
ber Co.  (1880)  129  Mass.  680,  37  Am. 
Rep.  387,  was  an  action  for  injuries  to 
the  plaintiff's  boat  caused  by  logs 
floated  down  the  Connecticut  river  by 
the  defendant  The  plaintiff  contend- 
ed that  the  logs  were  being  floated  in 
violation  of  a  state  statute,  providing 
that  "no  person  shall  cause  or  permit 
to  be  driven  or  floated  down  Connecti- 
cut river,  any  masts,  spars,  logs,  or 
other  timber,  unless  the  same  are 
formed  and  bound  into  rafts  and 
placed  under  the  care  of  a  sufficient 
number  of  persons  to  govern  and  man- 
age the  same  so  as  to  prevent  damage 
thereby,"  and  that  therefore  the  de- 
fendant was  prima  facie  guilty  of  neg- 
ligence. It  was  held  that  the  statute 
was  constitutional,  being  a  ^valid  exer- 
cise of  the  police  power,  the  court  say- 
ing: "This  legislation  does  not  at- 
tempt to  deprive  the  Connecticut  river 
of  the  character  of  a  highway.  It  does 
not  interfere  with  any  use  of  it  as 
such,  and  all  interstate  commerce  may 
be  conducted  over  its  waters  with  the 
same  freedom  as  over  its  roads, 
bridged,  and  other  highways.  If  the 
legislature  had  ordered  that  tbe  Con- 
necticut river  should  not  be  used  for 
the  transportation  of  logs,  masts,  and 
spars  from  the  state  of  Vermont  to 
the  state  of  Connecticut,  a  very  dif- 
ferent question  would  have  been  pre- 
sented. That  question  does  not  arise, 
and  need  not  be  discussed.  That  it  is 
competent  for  the  legislature  of  a  state 
to  prescribe  the  mode  in  which  it? 
ways  shall  be  used,  to  avoid  collision 
and  conflict  and  to  prevent  injury  to 
persons  or  property  rightfully  thereon, 
and  to  prevent  obstructions  therein, 
cannot  be  questioned,  and  such  legis- 
lation has  no  relation  to,  and  dees  not 
inteorfere  with»  commerce  between  the 
states."  In  French  v.  Connecticut 
River  Lumber  Co.  (1887)  145  Mass. 
261, 14  K.  E.  113,  a  similar  statute  was 
recognized,  no  question  being  raised 
as  to  its  constitutionality. 
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la  Evans  v.  Com.  (1888)  10  Ky.  L. 
Hep.  29.  7  S.  W.  925.  the  defendant 
was  fined  $200  under  an  act  providing 
that  "hereafter  it  shall  be  unlawful 
for  any  person  or  persons  to  turn 
adrift  on  the  Licking  river,  below  Sal- 
yersville,  in  Magoffin  county,  any  loose 
(lawloffs,  for  the  purpose  of  floating  or 
drifting  the  same  down  said  river 
loose  and  unrafted."  The  court  held 
that  while  tRe  stream  was  navigable, 
and  while  all  persons  have  a  right  to  a 
reasonable  use  of  such  streams,  equal 
to  their  rights  in  a  public  highway, 
the  legislature  may  determine  the 
manner  in  which  this  reasonable  use 
may  be  exercised,  and  prevent  by  leg- 
islation the  obstruction  of  a  navigable 
stream  by  floating  loose  logs  on  it  in 
such  a  way  as  to  destroy  its  use  to  the 
public  for  the  purposes  of  navigation. 
However,  it  was  held  that  the  fine 
should  not  have  been  imposed  in  this 
instancy  because  the  logs  had  been 
in  a  place  where  the  owner  had  a  right 
to  put  them,  and  by  reason  of  a  sud- 
den rise  in  the  river  the  logs  had  scat- 
tered down  the  river.  For  this  reason 
the  judgment  was  reversed. 

In  Scott  V.  Wilson  (1825)  3  N.  H. 
321.  an  act  providing  that  "from  and 
after  the  Ist  day  of  November.  1809, 
all  pine  timber  found  floating  in  said 
Connecticut  river,  without  being  raft- 
ed, or  under  the  immediate  care  and 
control  of  some  person  or  persons,  and 
also  all  pine  timber  which,  by  being 
put  into  said  river  without  being  raft- 
ed or  under  such  control,  shall  be 
found  on  the  banks  or  meadows  ad- 
joining said  river,  shall  and  hereby 
is  forfeited  to  any  person,  who  will 
take  up  the  same,"  was  held  to  be  con- 
stitutional. It  was  contended  that  the 
statute  was  repugnant  to  that  provi- 
sion in  the  Federal  Constitution  that 
Congress  shall  have  power  "to  reg- 
ulate commerce  'with  foreign  nations, 
and  ainong  the  several  states,  and  with 
Indian  tribes,"  but  the  court  said: 
"To  regulate  commerce  among  the 
states  is  to  prescribe  the  rules  by 
which  the  commerce  among  the  states 
shall  be  governed.  The  act  under  con- 
sideration at  this  time  prescribes  no 
rule  by  whidi  the  commerce  between 
any  two  states  is  to  be  governed.  Its 


object  was  to  prevent  the  damage 
which  resulted  to  individuals  from 
floating  timber  down  the  river  in  a 
particular  itianner,  and  not  to  regulate 
the  intercourse  between  states  or  in- 
dividuals. We  are  therefore  of  opin- 
ion that  tills  objection  cannot  prevail." 

In  other  cases  involving  acta  reg- 
ulating the  salvage  of  logs  found  float- 
ing in  a  stream,  no  question  appears  to 
have  been  raised  as  to  the  constitu- 
tionality of  the  statutes.  Barron  v: 
Davis  (1828)  4  N.  H.  338;  West 
Branch  Lumbermen's  Exch.  v.  Fisher 
(1892)  160  Pa.  476.  24  Atl.  736;  Hy- 
necka  v.  Smith  (1866)  26  Pa.  499. 

The  case  of  Treat  v.  Lord  (1856)  42 
Me.  552,  66  Am.  Dec.  298.  contains  a 
dictum  to  the  same  effect  as  the  rule 
heretofore  laid  down.  In  that  case  the 
plaintiff  sought  to  recover  damages 
for  injury  to  his  dams  and  mills  caused 
by  logs  floated  down  the  stream  by  the 
defendants.  The  jury  Ytexe  instructed 
that  a  conveyance  by  the  state  to  the 
plaintiff  of  all  its  right,  title,  and  in- 
terest in  and  to  the  lands  on  which  the 
mills  and  dams  were  situated  did  not 
destroy  the  easement  of  .the  public  to 
float  logs  in  the  stream,  provided  the 
stream  was.  in  its  inherent  capacify, 
suitable  for  the  passage  of  logs.  On 
appeal. the  court,  in  affirming  a  jodg^ 
ment  for  defendant,  said:  "This  in- 
struction is  based  upon  the  fact  that 
the  public  had  an  easement  in  said 
stream  for  tbe  passage  of  logs,  at  the 
time  of  said  conveyance, — an  easement 
which  conferred  upon  all  persons  hav- 
ing occasion  so  to  use  it.  the  right  to 
do  so,  without  any  license  or  grant 
from  said  commonwealth.  It  is  true* 
the  right  to  control,  abridge,  or  even 
destroy  such  easement  then  existed  in 
said  commonwealth,  by  virtue  of  Its 
sovereignty  or  right  of  eminent  do- 
main, disconnected  from>  and  not  de- 
pendent np<ni,  its  ownership  of  the 
soil;  but  until  so  exercised  by  positive 
legislation,  all  persons  might  lawfully 
enjoy  such  easement  in  common  with 
said  commonwealth." 

In  Henry  v.  Roberts  (1892)  GO  Fed. 
902.  it  was  held  that  the  provisions  in 
the  Maryland  Code,  giving  to  the  own- 
er of  land  on  Chesapeake  bay  and  its 
tributaries  a  lien  on  logs  cast  on  the 
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shore,  constituted  a  valid  exercise  of 
the  police  power. 

But  compitre  Carson  Rirer  Lumber 
Co.  V.  Patterson  (1867)  83  CaL  834, 
wherein  the  question  arose  as  to  the 
constitutionality  of  an  act  of  the  Cal- 
ifornia legislature,  providing  for  the 
collection  of  tolls  for  the  floating  of 
logs  down  a  certain  river.  The  ac- 
tion was  brought  on  a  promissory  note 
given  by  the  appellants  to  the  toll 
collector,  for  toUs  claimed  by  him  to 


be  due  under  the  act    It  appeared 

that  the  destination  of  the  logs  was 
the  state  of  Nevada,  and  the  court  held 
that  as  the  power  to  regulate  com- 
merce between  the  states  in  that  par- 
ticular way  was  prohibited  to  the 
states  by  the  Federal  Constitution, 
the  act  was  unconstitutional  and  void, 
tiie  toll  as  hnposed  by  the  act  being 
on  all  lumber  floated  down  the  sfcream, 
irrespective  of  its  destinaMon. 

R.G.B. 


CARL  BOMBARDIER,  by  Next  Friend, 

V. 

ALFRED  GOODRICH. 


Vwmntt  Svpremm  OMut— jr«y  0,  1980, 
(—  vt  — .  110  Atl.  11.) 

Infant  —  disaflBrmance  of  contract  —  effect  of  father's  approvaL 
1.  That  the  father  of  an  infant  was  present  when  the  infant  entered 

into  a  contract,  and  approved  the  same,  does  not  affect  the  right  of  the 

infant  to  disaffirm  it. 

iSee  note  on  this  question  beginning  on  page  1030.] 

Appeal  —  intendment  —  in  favor  of    — BuffidnuT  of  tender. 


judgment. 

2.  All  reasonable  intendmeiita  are 
in  favor  of  the  judgment  below. 

[See  2  R.  C.  L.  219.] 

Rescission  —  infant's  contract  —  ne- 
cessity of  tender  of  property  re- 
ceived, 

3.  Denial  of  rescission  of  an  in- 
fant's contract  because  it  was  ap- 
proved by  the  infant's  father  waives 
the  necessity  of  a  tender  of  the  prop- 
erty received  by  the  infant. 


4.  An  infant  is  required  to  return 
only  the  unexpended  portion  of  the 
money  received  by  him  on  a  trade  to 
secure  a  resdssion  of  the  contract. 

[See  14  R.  C.  L.  238,  2S9.] 

Execution  —  when  certified  execution 
proper. 

5.  A  certified  execution  is  proper  in 
trover  by  an  infant  to  recover  prop- 
erty delivered  under  a  contract  which 
he  has  rescinded  after  the  other  con- 
tracting party  has  refused  to  surren- 
der the  property  to  the  infant  and  sold 
it  to  another. 


Exceptions  by  defendant  to  rulings  of  the  Orange  County  Court  (But- 
ler, J.)  made  during  the  trial  of  an  action  of  trover  for  alleged  conversion 
by  defendant  of  a  horse,  which  resulted  in  a  verdict  for  plaintiff.  Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 


Mr.  Max  L.  Powell,  for  defendant: 
In  case  of  gifts  from  a  father  of 
property  that  requires  care  and  ex- 
pense of  maintenance,  like  a  horse  or 
piano,  given  to  son  or  daughter  in  rec- 
ognition of  services  at  home,  the  fa- 
ther's advice  and  approval  as  to  a 
sale  or  exchange  are  binding,  and  the 


trade,  when  fair  and  free  from  fraud, 
cannot  be  rescinded. 

Baker  v.  Baker,  41  Vt.  58;  22  Cyc. 
684. 

This  is  an  executed  contract  and 
cannot  be  disaffirmed  without  restor- 
ing to  the  other  party  what  has  been 
received. 
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Farr  v.  Sumner.  12  Vt  32,  36  Am. 
Dec  327;  Taft  v.  Pike,  14  Vt.  409,  39 
Am.  Dec.  228;  Welch  v.  Welch,  103 
Mass.  C62;  Hdll  v.  Butterfield,  69  N. 
H.  364,  47  Am.  Rep.  210;  Locke  V. 
Smith.  41  N.  H.  846. 

No  certified  execution  could  be 
flrranted. 

Soule  T.  Austin.  36  Vt.  618;  Watson 
V.  Goodno,  66  Vt.  230,  28  Atl.  987; 
Boutwell  V.  Harriman,  58  Vt.  616,  2 
Atl.  159;  Hill  v.  Cox,  54  Vt  627;  Whit- 
ing V.  Dow,  42  Vt.  262;  Styles  v. 
Shanks,  46  Vt.  612. 
Mr.  Earle  R.  Davis,  for  plaintiff: 
Any  contract  of  a  minor  not  for 
necessaries  is  voidable  at  the  election 
of  the  minor,  if  rescinded  while  an  in- 
fant or  immediately  on  reaching  ma- 
jority. 

Abell  V,  Warren,  4  Vt.  149;  Petson 
V.  Chase,  37  Vt.  647,  88  Am.  Dec.  630; 
Meeker  v.  Kurd,  31  Vt.  639. 

In  order  to  avoid  a  contract,  an  in- 
fant must  offer  to  restore  t*'e  con^'d- 
eration  that  he  has  received,  so  far 
as  it  remains  under  his  control,  but  if 
by  any  means  he  has  lost,  destroyed, 
or  wasted  it,  then  he  need  only  restore 
what  remains,  and  cannot  be  held  to 
account  for  the  use  while  in  his  pos- 
Meaaion. 

Hoyt  T.  Wilkinson,  57  Vt.  404;  Price 
V.  Furman,  27  Vt.  268,  66  Am.  Dec.  194. 

The  sale  of  the  plaintiff's  horse, 
witii  full  knowledge  of  the  boy's  offer 
to  rescind,  was  a  wilful  conversion 
of  it 

Hoyt  V.  Wilkinson,  supra. 

If  tiiis  were  strictly  a  matter  of  ten- 
der, even  then  the  plaintiff  is  excused 
from  further  attempt  to  make  the  ten- 
der by  the  defendant's  refusal  to  ac- 
cept The  plaintiff  was  not  required 
to  do  something  when  he  has  been  ad- 
vised by  the  defendant  if  he  ahould 
do,  it  would  be  useless. 

Jones  V.  Valentine's  School,  122  Wis. 
318.  99  N.  W.  1043;  House  v.  Alex- 
ander, 105  Ind.  109.  65  Am.  Rep.  189, 
4  N.  E.  891. 

The  court  was  justified  in  finding 
that  the  action  arose  from  the  wilfnl 
and  malicious  conduct  of  the  defend- 
ant; and  thereby  was  justified  in  or- 
dering a  certified  execntion  to  issue. 

Watson  V.  Goodno,  e6  Vt  230,  28 
Atl.  987;  Boutwell  v.  Harriman,  58  Vt 
516,  2  AtL  169. 

Powers,  J.,  delivered  the  opinion 
of  the  court: 

The  right  of  an  infant  to  rescind 
his  contoict  is  unaffected  by  the 
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fact  that  his  father  was  present  ad- 
vising and  approving  the  transac- 
tion. The  assent  of 

the  father  adds  ]^'^^^i*'at 
nothing  to  the  bind-  co»tr«ct-*«eot 
ing  force  of  an  in-  SU^^u" 
fant's  promise.  The 
father  is  entitled  to  the  earnings  of 
his  minor  child,  but  by  force  of  his 
relationship,  merely,  he  cannot  bind 
the  minor  by  contracts  made  in  his 
behalf,  and  has  no  authority  to  sell, 
pledge,  or  transfer  the  latter's  prop- 
erty. To  be  sure,  the  father  is  the 
natural  guardian  of  the  minor,  but 
this  relation  only  affects  his  right 
to  the  custody  of  the  person,  and 
does  not  enlarge  his  rights  in  the 
property  of  the  minor.  Sparhawk 
V.  Buell,  9  Vt.  at  p.  73;  Keeler  v. 
Fassett,  21  Vt  539,  52  Am.  Dec. 
71 ;  Ferguson  v.  Phcenix  Mut.  L.  Jns. 
Co.  84  Vt  350,  35  L.R.A.(N.S.)  844, 
79  Atl.  997.  Circumstances  might 
be  such  that  a  father  would  be  en- 
titJed  to  property  acquired  by  a  mi- 
nor child  in  consideration  of  his 
services  which  belonged  to  the 
father,  but  that  is  not  the  case  be- 
fore us. 

This  plaintiff,  then,  a  minor,  who, 
with  the  advice  and  approval  of  his 
father,  had  exchanged  horses  with 
the  defendant,  was  well  within  his 
rights  when  he  rescinded,  or  at- 
tempted to  rescind,  that  contract. 
It  is  quite  apparent  from  the  findings 
that  the  father  did  not  make  the 
contract  of  exchange.  He  merely 
advised  and  approved.  The  plaintiff 
was  the  contracting  party.  The  de- 
fendant asks  us  to  draw  certain  in- 
ferences which  would  materially  fa- 
vor his  case,  but  ^_ 
this  we  cannot  do,  la^teBdment— 
for  that  would  sub-  J;^';^^;,'^' 
vert  the  familiar  - 
rule  that  all  reasonable  intendments 
are  in  favor  of  the  judgment  below, 
and  only  necessary  inferences  are  to 
be  here  drawn  against  it.  Nor  can 
we  heed  the  defendant's  appeal  for 
the  announcement  of  what  he  re- 
gards as  a  more  wholesome  doctrine 
than  the  one  that  has  heretofore  ob- 
tained in  this  jurisdiction,  for  that 
would  be  to  recede  from  the  estab- 
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lished  rules  of  law  applicable  to  the 
subject-matter  of  the  litigation. 

The  contract  here  in  que:jtion  was 
made  in  the  town  of  Williamstown. 
Some  ten  days  later  the  plaintiff 
met  the  defendant  on  the  highway 
between  Jonesville  and  Bolton,  and 
notified  him  that  the  trade  was  re- 
scinded. He  demanded  a  return  of 
the  bay  horse  which  he  traded  to  the 
defendant,  and  offered  to  return  the 
stallion  and  what  he  had  left  of  the 
boot  money  on  the  following  day 
at  the  place  where  the  original  trade 
was  made, 

The  defendant  insists  that  this 
did  not  amount  to  a  valid  rescission 
for  lack  of  a  tender  of  the  property 
acquired  by  the  plaintiff  in  the  ex- 
change. But  we  do  not  need  to  pass 
upon  this  question^  for  the  defend- 
ant refused  to  surrender  the  bay 
horse,  and  refused  to  recognize  the 
rescission,  specifying  as  reason  for 
his  refusal  that  the  plaintiff's  father 
was    present  and 

fnVa^nrrc^ontrae.  agreed    tO    the  CX- 

— neceHitr  of      chauge.     lu  thesc 
ertr  VeraiT^r   circumstances,  *  the 
rescission  was  com- 
plete without  a  tender  bf  the  prop- 


erty acquired  in  the  trade.  Barrett 
V.  Tyler,  76  Vt.  108,  56  Atl.  534; 
Bailey  v.  Manley.  77  Vt  157,  59  Atl. 
200. 

Nor  was  the  validity  of  the  rescis- 
sion in  any  way  affected  by  the  fact 
that  the  plaintiff  offered  to  pay  back 
only  $40  of  the  $50 
boot   money.     He  :?"t"*"d«."'' 
had  spent  $10  of 
this  money  for  veterinary  services 
for  the  stallion,  and  the  law  required 
him  to  return  only  what  he  haii  left 
of  it  Price  v.  Furman,  27  Vt  268, 
65  Am.  Dec.  194. 

There  was  no  error  in  granting  a 
certified  execution.   The  action  was 
tort  in  the  form  of  trover.  The  de- 
fendant's refusal  to 
surrender  the  horse  Execution— 
and  his  subsequent  r/MMtio-"**^ 
sale  of  it  amounted  pmp*"-- 
to  a  deliberate  con- 
version of  it,  and  a  certified  execu- 
tion could  properly  be  granted.  Bout- 
well  v.  Harriman,  58  Vt.  516.  2  Atl. 
159 ;  Watson  v.  Goodno,  66  Vt.  229, 
28  Atl.  987;  Flanders  v.  Mullin,  80 
Vt.  124,  66  Atl.  789,  12  Ann.  Gas. 
1010. 

Judgment  affirmed. 


ANNOTATION. 

ParenVt  approval  or  sanction  of  infant's  contract  as  affecting  tatter's  BalHlitjr 

on,  or  ri^ht  to  disafiimi,  it 


It  is  a  general  and  well-recognized 
rule  that  an  infant's  contract,  except 
for  necessaries  under  certain  circum- 
stances,, is  voidable  at  his  instance, 
and  in  the  few  cases  which  have  dis- 
cussed the  question,  the  view  ia  taken 
that  the  parent's  approval  or  sanction 
of  the  contract  does  not  affect  the  in- 
fant's liability  on,  or  his  right  to  dis- 
affim,  it 

Thus,  in  the  reported  case  (Bom- 
BARDnai  V.  GOODBICH,  ante,  1028),  it  was 
claimed  that  the  consent  of  the  parent 
to  a  horse  trade  by  an  infant  validated 
the  contract  and  prevented  the  sub- 
sequent avoidance  of  it.  The  court 
holds  to  the  contrary,  stating  that  the 
assent  of  the  father  added  nothing  to 
the  binding  force  of  the  infant's  prom- 
ise. 


In  Indianapolis  Chair  Mfg.  Co.  v. 
Wilcox  (1877)  59  Ind.  429,  the  ev- 
idence showed  that  the  plaintiff,  an 
infant,  while  in  the  employ  of  the  de- 
fendant company,  purchased,  with  tbe 
consent  of  his  father,  two  shares  of 
stock  in  the  company,  to  be  paid  for 
in  weekly  instalments.  Before  the 
stock  had  been  completely  paid  for  the 
plaintiff  repudiated  the  contract,  and 
demanded  a  refund  of  his  money.  In 
holding  that  the  father's  consent  to 
the  contract  made  it  none  the  less 
voidable,  the  court  said:  "Under  the 
evidence,  the  wages  of  the  appellee 
belonged  to  him,  and  not  to  his  father ; 
and  his  father's  consent  to  his  contiact 
with  the  appellant,  if  such  consent  had 
been  shown  by  the  evidence,  would  not 
have  made  his  contract  any  the  leas 
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voidable.  The  appellee,  an  infant, 
contracted  with  the  appellant  for  the 
purchase  of  two  shares  of  its  capital 
stodg  at  the  price  of  $200,  for  which 
he  gave  his  note;  and  he  agreed  to 
and  did  pay  for  this  stock  at  f2  per 
vreek  out  of  his  weekly  earnings,  until 
his  payments  amounted  in  the  aggre- 
gate to  $178.76,  the  sum  sued  for.  Un- 
der the  well-settled  law  of  this  state, 
the  appellee's  contract  with  the  appeU 
lant  for  the  purchase  of  the  stock  was 
voidable,  and  could  be  avoided  at  any 
time  by  the  appellee  during  his  minor- 
ity, or  on  his  arrival  at  full  age." 

Similarly,  in  Waller  v.  Chuse  Gro- 
cery Co.  (1909)  241  iU.  398,  28  L.R.A. 
(N.S.)  128.  132  Am.  St.  Rep.  216,  89 
N.  B.  796^  16  Ann.  Gas.  622,  wherein 


it  appeared  that  a  minor  had  paid  for 
and  received  corporate  stock,  it  was 
held  that  he  could  repudiate  the  con^' 
tract  and  recover  the  purchase  mon- 
ey, the  court  saying  that  the  contract 
of  an  infant  gains  no  additional  force 
from  thie  fact  that  the  infant  is  en- 
gaged in  business  for  himself  or  Is 
emancipated. 

Compare  Breed  T.  Judd  (1864)  1 
Gray  (Mass.)  455,  12  Mor.  Min.  Rep. 
293,  wherein  it  was  held  that  an  infant 
could  not  disaffirm  a  contract  which 
was  completely  executed  and  which 
was  reasonable  and  beneficial  to  him. 
It  appeared  that  the  contract  was  en- 
tered into  with  the  assent  of  the  in- 
fant's father,  but  that  fact  does  not 
seem  to  have  influenced  the  court's 
decision.  E.  C.  B. 


JOSEPH  O.  DENTON,  Plif.  in  Err,, 

V. 

CITY  OF  SAPULPA  et  al. 
OMahoma  Supreme  Court -^Api^  20,  1920,  ' 
(—  Okla.  — »  189  Pac.  682.) 

PnbBe  utility  -»  burial  ground  as. 

The  words  "public  utilities,"  as  used  ia  §  27,  article  10,  of  the  Ck>nstitu- 
tion  of  the  state  of  Oklahoma,  embrace  a  burial  ground  or  cemetery  to  be 
purchased,  owned,  and  cbntrolled  by  a  city  and  opened  to  the  use  of  the 
public  under  reasonable  regulations  for  the  burial  of  the  dead. 

[See  note  on  thie  qtieaUon  beginning  on  page  1033.] 

HeacTnote  by  Bailey,  J. 


Ebrob  to  the  District  Ck>urt  for  Creek  County  (Wris^t,  J.)  to  review 
a  judgment  in  favor  of  defendants  in  an  action  brought  to  enjoin  them 
from  issuing  certain  bonds  for  the  purchase  and  maintenance  of  lands  for 
cemetery  purposes.  Affirmed. 

The  facta  are  stated  in  the  opinion  of  the  court 

Mr.  Robert  B.  Keenan,  for  plaintiif    controlled  by  the  city,  is  a  public  util- 


in  error: 

A  cemetery  is  a  private  enterprise, 
which  a  municipality  cannot  engage  in 
under  %  27  of  art.  10  of  the  Constitu- 
tion. 

Mr.  L.  J.  Burt,  for  defendants  in  er- 
ror: 

The  terms  "public  use"  and  "public 
utility"  are  synonymous,  and  a  ceme- 
toT,  where  owned  and  exclusively 


ity  within  the  meaning  of  the  Consti- 
tution. 

State  ex  rel.  Edwards  v.  Millar,  21 
Pkla.  448,  96.  Pac.  747;  State  ex  rel. 
Manhattan  Constr.  Go.  v.  Barnes,  22 
Okla.  191,  97  Fac.  997;  Barnes  v.  Hill, 
23  Okla.  207,  99  Pac.  927;  Oklahoma 
City  V.  State,  28  Okla.  780,  115  Pac. 
1108;  Afton  v.  Gill,  57  Okla.  36,  156 
Pac.  668;  C!oleman  v.  Frame,  26  Okla. 
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193,  31  L.R.A.(N.S.)  B56,  109  Pac.  928; 
Hooper  v.  State,  26  Okla.  646,  110  Pac. 
912;  Dingrman  v.  Sapulpa,  27  Okla.  116, 
111  Pac.  319;  Valley  City  Salt  Go.  v. 
Brown,  7  W.  Va.  191,  6  Mor.  Min.  Rep. 
397 ;  Aldridire  v.  Tuscumbia,  C.  &  D. 
R.  Co.  2  Stew.  &  P.  (Ala.)  199,  23  Am. 
Dec.  307. 

A  burial  ground  which  is  in  fact 
public  is  unquestionably  a  legitimate 
object  in  favor  of  which  the  right  of 
eminent  domain  may  be  exercised. 

Edwards  t.  Stonington  Cemetery 
A^BO.  20  Conn.  466;  Edgeeumbe 
Burlington,  46  Vt.  218. 

Bailey,  J.,  delivered  the  opinion  of 
the  court: 
This  was  an  action  begun  in  the 

district  court  of  Creek  county  by 
plaintiff  in  error,  a  resident  citizen 
and  taxpayer  of  the  city  of  Sapulpa, 
Creek  county,  Oklahoma,  on  behalf 
of  himself  and  other  taxpaying  citi- 
zens, seekinsT  to  enjoin  the  officers 
of  the  city  of  Sapulpa  from  issuing, 
disposing  of,  and  delivering  certain 
negotiable  coupon  bonds  of  the  city 
of  Sapulpa,  which  bonds  had  been 
regularly  and  lawfully  voted  at  an 
election  held  in  the  city  of  Sapulpa. 
Said  bonds  were  voted  for  the  pur- 
pose of  providing  funds  for  the  pur- 
chase of  lands  for  cemetery  pur- 
poses, to  be  owned,  controlled,  and 
managed  exclusively  by  said  city  of 
Sapulpa.  The  trial  court  denied  the 
application  for  injunction. 

Under  an  agreed  statement  of 
facts,  the  court  found  that  the  city 
of  Sapulpa  was  a  city  of  the  first 
class ;  that  the  election  held  for  the 
purpose  of  determining  .  whether 
such  bonds  should  be  issued  was  duly 
called,  held,  and  conducted;  that  the 
land  to  be  purchased  and  owned  was 
to  be  controlled  and  managed  ex- 
clusively by  the  city  of  Sapulpa  for 
cemetery  purposes.  The  court  con- 
cluded as  a  matter  of  law  that  the 
city  is  acting  within  its  legal  and 
lawful  authority  in  voting  and  is- 
suing said  bonds.  Plaihtiff  in  error 
in  his  brief  says:  "The  transcript 
will  disclose  that  the  facts  relevant 
to  the  determination  of  this  contro- 
versy were  agreed  upon  by  both  par- 
ties and  that  there  is  but  one  propo- 


sition of  law  involved:  Is  a  pnUic 
cemetery  a  public  utility?" 

The  answer  to  this  question  mnst 
be  found  in  the  provision  of  §  27, 
article  10,  of  the  Constitution  or  the 
state  of  Oklahoma,  which  provides : 
"Any  incorporated  city  or  town  in 
this  state  may,  by  a  majority  of  the 
qualified  property  tax  paying  voters 
of  such  city  or  town,  voting  at  an 
election  to  be  held  for  that  purpose, 
be  allowed  to  become  indebted  in  a 
larger  amount  than  that  specified  in 
§  26,  for  the  purpose  of  purchasing 
or  constructing  public  utilities,  or 
for  repairing  the  same,  fo  be  owned 
exclusively  by  such  city." 

This  court  has  had  frequent  occa- 
sion to  consider  the  meai^ng  of  the 
words  "public  utilities,"  and  to  de- 
cide what  constitutes  a  public  utility 
within  the  meaning  of  the  provisions 
of  the  Constitution,  this  court  hav- 
ing held  that  such  public  conven- 
iences and  necessities  as  sewers,  a 
convention  hall,  public  parks,  and 
fire  stations  and  equipment  came 
within  the  embrace  of  the  term 
"public  utilities."  State  ex  rel.  fid- 
wards  v.  Millar,  21  Okla.  448,  96 
Pac.  747;  State  ex  rel.  Manhattan 
Constr.  Co.  v.  Barnes,  22  Okla. 
191,  97  Pac.  997;  Barnes  v.  Hill.  28 
Okla.  207,  99  Pac.  927 ;  Ardmore  v. 
State,  24  Okla.  8^,  104  Pac  913 ; 
Coleman  v.  Frame^  26  Okla.  193> 
31  L.R.A.(N.S.)  666,  109  Pac.  928; 
Hooper  v.  State,  26  Okla.  646,  110 
Pac.  912;  Dingman  v.  Sapulpa,  27 
Okla.  116,  111  Pac.  319;  Oklahoma 
City  V.  State,  28  Okla.  780,  115 
Pac.  1108.  These  cases  indicate 
the  weight  and  consideration  given 
by  this  court  to  the  elements  of  pub- 
lic safety,  health,  comfort,  and  pub- 
lic control,  as  such  elements  may 
affect  and  determine  whether  such 
utiUties  constitute  a  public  utility; 
but  this  court  has  also  defined  these 
words  in  a  more  general  sense,  as  is 
stated  in  State  ex  rel.  Manhattan 
Constr.  Co.  v.  Barnes,  22  Okla.  191, 
97Pac.  997,  where  it  is  said:  "The 
term  'public  utility,'  as  used  in  this 
section  of  the  Constitution,  was  be- 
fore this  court  for  construction  in 
State  ex  rel.  Edwards  v.  Millar,  au- 
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pra.  In  that  case  it  was  held  that 
sewers  are  public  utilities,  within  the 
meaning  of  the  term  as  used  in  the 
Constitution,  and  Valley  City  Salt 
Co.  V.  Brown,  7  W.  Va.  191,  5  Mor. 
Min.  Rep.  397,  in  which  the  term 
'public  utility'  is  construed  as  being 
synonymous  with  'public  use,*  was 
qited  with  approval." 

The  meaning  of  the  term  "public 
use"  is  then  fi^ven  careful  considera- 
tion. Accjepting  this  application  of 
the  words  "public  utility"  we  are  not 
without  authority,  for  it  was  said  in 
Evergreen  Cemetery  Asso-.  v.  New 
Haven,  43  Conn.  234,  21  Am.  Rep. 
643:  "The  use  of  land  for  a  bury- 
ing ground  is  a  public  use,  and,  for 
such  a  purpose,  it  may  be  taken,  if 
need  be,  under  the  right  of  eminent 
domain." 

And  in  Fameman  v.  Mt.  Pleasant 
Cemetery  Asso.  135  Ind.  344,  35  N. 
E.  271,  the  supreme  court  of  Indiana 
says:  "It  seems  to  be  settled  law 
that  lands  may  be  condemned  for  the 
purpose  of  a  public  cemetery  where 
the  public  in  general  have  a  right  to 
obtain  interment,  and  that  lands 
taken  for  the  purpose  of  enlarging  a 
public  cemetery  is  devoting  it  to  a 
public  use." 

See  also  Balch  v.  Essex  County, 
103  Mass.  106. 

And  likewise  it  is  held  in  Starr 
Burying  Ground  Asso.  v.  North  Lane 
Cemetery  Asso.  77  Conn.  83,  68  Atl. 
467:  "Where  land  is  appropriated 
for  a  burying  ground  by  a  town  or 
other  municipal  corporation,  .  .  . 
and  the  land  so  appropriated  is  open, 
under  reasonable  regulations,  to  the 
use  of  the  public  for  the  burial  of 
the  dead,  it  may  become  a  public 
burial  ground,  and  its  use  a  public 
use." 

Burifd  places  are  indispensable, 
and  so  strongly  has  it  been  recog- 
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nized  that  the  proper  and  decent 
sepulture  of  the  dead  is  necessary, 
not  only  to  the  health,  but  as  a  min- 
istration to  the  sensibilities  and  feel- 
ings, of  the  living,  that  it  has  been 
held:  "Convenient  to  the  city  of 
the  liv'ng,  a  depository  of  the  dead 
must  be  established  and  maintained. 
It  concerns  the  public  health,  and 
if  such  places  were  not  prepared  by 
xnrivate  enterprise  it  would  be  .the 
duty  of  the  state  to  act  in  the  prem- 
ises." Lake  View  v.  Rose  Hill  Ceme- 
tery Co.  70  111.  191,  22  Am.  Rep.  71. 

The  sentiment  of  mankind  and  the 
civilization  of  the  age  require  and 
demand  that  these  "silent  cities"  be 
furnished  and  maintained,  and  the 
public  peace,  comfort,  and  content- 
ment of  the  people  would  be  dis- 
turbed if  such  places  were  wanting. 
The  necessity  for  the  city  to  make 
such  provisions  is  not  a  question  for 
our  consideration,  but  has  been  con- 
cluded by  the  act  of  the  municipal 
authorities. 

We  have  not  deemed  it  necessary 
to  refer  to  or  discuss  the  statutory 
provisions  relating  to  the  acquisi- 
tion, management,  uid  control  of 
cemeteries  by  municipalities,  for  the 
reason  that  such 
provisions  of  the  fiSKiVSl'lr... 
statute  could  only 
tend  to  strengthen  the  views  we  have 
announced.  We  think  the  situation 
and  facts  presented  easily  bring  th» 
purposes  within  the  term  "public 
use,"  and  therefore  within  the  term 
"public  utility,"  as  used  in  the  sec- 
tion of  the  Constitution  to  which 
reference  has  been  made. 

We  therefore  hold  that  the  trial 
court  did  not  err  in  the  judgment 
rendered,  and  the  same  is  affirmed. 

•Owen,  Ch.  J.,  and  Rainey,  Kane, 
Pitchford,  Johnson,  and  Hi^fins,  JJ., 
concur. 


ANNOTATION. 

What  are  'iiublic  utilitiei"  within  conttitntkmal  or  statubHy  provuioiu  rdating 
to  purchase,  coiutructioii,  or  xcpwx  of  Mine  by  nuinicq;>al  corporatkm. 


The  question  under  annotation  here- 
in, viz.,  what  constitutes  a  "public 
utility"  within  the  meaning  of  con- 


etitutional  or  statutory  provisions  re- 
lating to  the  purchase,  construction,  or 
repair  of  the  same  by  municipal  cor- 
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porations,  has  not  arisen  in  many 
states  for  the  reason  that  the  consti- 
tution or  stalaite  does  not  in  terms  re- 
fer to  "public  utilities."  The  provision 
of  the  Oklahoma  Constitution  involved 
in  the  reported  case  (DENTON  v.  Sa- 
PXJLPA,  ante,  1031),  which,  it  will  be 
observed,  relates  to  the  amount  of 
indebtedness  that  may  be  incurred  for 
the  purposes  named,  has  been  before 
the  courts  of  that  state  a  number  of 
times.  The  term  "public  utilities"  has 
been  held  to  include:  ^ 

— sewers,  State  ex  rel.  Edwards  v. 
Millar  (1908)  21  Okla.  448,  96  Pac. 
747; 

— a  convention  hall  to  be  owned,  con- 
trolled, and  used  exclusively  by  a  city. 
State  ex  rel.  Manhattan  Constr.  Co.  v. 
Barnes  (1908)  22  Okla.  191,  97  Pac. 
997;  . 

— a  public  park,  Barnes  v.  Hill 
(1909)  23  Okla.  207,  99  Pac.  927;  Ard- 
more  v.  State  (1909)  24  Okla.  862,  104 
Pac.  913 ; 

— a  public  waterworks  system,  Dun- 
ag&n  T.  Red  Rock  (1916)  —  Okla.  — , 
158  Pac.  1170; 

— ^public  fire  stations,  Oklahoma 
City  V.  State  (1911)  28  Okla.  780,  116 
Pac.  1108  (but  the  court  in  Coleman 
V.  Frame  (1910)  26  Okla.  193,  31 
L.R.A.(N.S.)  556,  109  Pac.  928,  states 
that  the  term  "fire  department  im- 
provements" includes  "many  things 
that  may  be  'public  utilities,'  but  it 
also  includes  many  that  are  not") ; 

— street  cleaninsr  equipment,  Okla- 
homa aty  V.  State  (1911)  28  Okla. 
780,  115  Pac.  1108. 

An  electric  light  plant  was  assumed 
to  be  a  public  utility  in  Woodward  v. 
Raynor  (1911)  29  Okla.  493,  119  Pac 
964. 

On  the  contrary,  street  improve- 
ments have  been  held  not  to  be  public 
utilities  within  the  meaning  of  this 
provision.  Coleman  v.  Frame  (1910) 
26  Okla.  193,  81  L.R.A.(N.S.)  666,  109 


Pac.  928;  Hooper  v.  State  (1910)  28 
Okla.  646,  110  Pac.  912  (paving  of 
street  and  alley  intersections,  with  the 
necessary  curbing  and  drainage) ; 
Dingman  v.  Sapulpa  (1910)  27  Okla. 
116,  111  Pac.  319  (viaduct  ap- 
proaches). That  streets  are  public 
utilities  is  not  denied  by  the  Oklahoma 
court,  but  the  constitutional  provision 
by  its  terms  requires  the  public  utili^ 
to  be  owned  exclusively  by  the  munic- 
ipali^,  and  as,  under  the  Oklahoma 
law,  streets  are  not  owned  exclusivdy 
by  the  municipality,  it  was  held  that 
street  improvements  were  not  of  that 
class  of  public  utilities  comprehended 
in  the  constitutional  provision. 

So,  a  bridge  to  be  owned  jointly  by 
the  municipality  and  a  township  was 
held,  not  to  be  sjich  a  public  utili^  as 
was'  comprehended  in  this  constitu- 
tional provision,  in  Re  Miami  (1914) 
43  Okla.  205,  141  Pac.  1174. 

A  provision  in  a  municipal  charter 
relative  to  the  acquisition,  construc- 
tion, and  completion  of  public  utilities, 
which  grants  the  power  to  acquire 
"any  public  utility,"  includes  street 
railroads.  Piatt  v.  San  Francisco 
(1910)  168  Cal.  74,  110  Pac.  304. 

In  Schurtz  v.  Grand  Rapids  (1919) 
—  Mich.  — ,  176  N.  W.  421,  a  bill  to 
restrain  a  municipality  from  acquiring 
the  property  of  a  water  company  with- 
out an  aflOrmative  vote  of  the  electors, 
the  court  states :  "We  think'  that  the 
term  'public  utility'  means  every  cor- 
poration, company,  individual,  asso- 
ciation of  persons,  their  trustees,  les- 
sees, or  receivers,  that  may  own,  con- 
trol, or  manage,  except  for  private  use, 
any  equipment,  plant,  or  generating 
machinery  in  the  operation  of  a  public 
business  or  utilil^.  Utility  means  tiie 
state  or  quality  of  being  useful.  Was 
this  plant  one  useful  to  the  public? 
If  so,  it  was  a  public  utility.  We  think 
it  was  such,"  W.  A.  E. 
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CHARLES  H.  BEBB  et  al.,  Copartnera  Doing  Business  under  the  Firm 
Name  and  Style  of  Bebb  &  Gould, 

V. 

F.  M.  JORDAN. 
'  WmakingUni  Supreme  Court  fBept.  So.  2)'~Apra  22,  1920, 

(_  Wash.       189  Pac.  553.) 

Manicipal  c<Hrporation  —  authority  to  prescribe  yard  space  for  bnildini^. 

1.  Statutory  authority  to  regulate  the  manner  in  which  buildings  shall 
be  constructed  and  maintained  empowers  a  city  to  prescribe  th^  court  and 
yard  space  which  must  be  provided  for  the  building. 

ISee  note  on  this  question  hegtnning  on  page  1040.] 

Constitutional  law  —  deprivation  of 
property  —  prescribing  yard  space. 

2.  No  constitutional  rights  of  a 
property  owner  are  infringed  by  pre- 
scribing the  amount  of  court  and  yard 
space  which  must  be  allowed  for  apart- 
ment houses  erected  on  the  property. 

[See  6  R.  C.  L.  213;  19  R,  C.  L.  829.] 
Municipal  corporation  —  building  r^- 
nlations  —  reasonableness. 

3.  Requiring  court  area  of  1,680 
square  feet  and  yard  space  13  feet 
deep  on  the  alley  for  an  apartment 
house  of  eight  stories  in  height  U  not 
arbitrary  or  unreasonable  per  se. 

[See  4  R.  C.  L.  395.] 
Architect  —  right  to  compensation  for 
servic:es  —  unsuitable  building. 

4.  An  architect  employed  to  draw 
the  plans  and  specifications  for  a 
building  on  a  particular  lot  can  re- 
cover no  compensation  if  he  produces 
plans  for  a  building  which,  because  of 
municipal  building  regulations,  can- 
not be  erected  on  the  lot  specified. 

[See  2  R.  C.  L.  401.] 

(Bridges,  J.,  diluents.) 


Cross  appeals  from  a  judgment  of  the  Superior  Court  for  King  County 
(Hall,  J.)  in  favor  of  plaintiffs  in  an  action  brought  to  recover  for  services 
rendered  as  architects  in  designing  and  drawing  plans  and  specifications 
for  an  apartment  building.  Defendant  appealing  from  the  judgment  in 
favor  of  plaintiff,  and  plaintiff  appealing  from  the  amount  of  the  judg- 
ment. Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Grcorge  E.  de  Steiguer  and  unless  the  estimate  is  reasonably  with- 
Peters  &  Powell,  for  defendant:  in  the  actual  cost. 

Where  an  architect  submits  esti-  5  C.  J.  262;  6  Cyc.  30,  31;  Graham 
mates  of  the  probable  cost  of  a  build-  v.  Bell-Irving,  46  Wash.  607,  91  Pac. 
ins,  be  cannot  recover  for  his  plans    8;  2  Am.  &  Bng.  Enc.  Law,  2d  ed.  818; 


—  liability  for  following  specific,  di- 
rections. 

6.  An  architect  is  not  excused  for 
drawing  plans  for  a  building  for  a 
specified  lot,  which  cannot  be  erected 
thereon  because  of  municipal  building 
regulations,  because  his  employer  told 
him  he  wanted  a  building  similar  to 
one  designated  which  also  violated  the 
municipal  ordinances,  if  the  latter 
does  not  know  of  the  violation. 

—  work  done  on  order  subsequently 
countermanded. 

6.  An  architect  is  entitled  to  recover 
for  work  done  upon  plans  which  he 
has  been  employed  to  prepare,  where 
his  employment  is  terminated  by  the 
owner  before  the  plans  are  completed. 

—  right  to  rely  upmi  defenses. 

7.  One  ordering  plans  from  an  urchi; 
tect  cannot  avoid  payment  for  the 
work  done  upon  them  upon  the  ground 
that  they  would  have  called  for  a 
building  which  exceeded  the  agreed 
amount  in  cost,  or  violated  the  mu- 
nicipal ordinances,  if  he  stopped  the 
work  before  they  were  completed. 
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Ada  Street  M.  E.  Church  v.  Gamsey, 
66  in.  132;  Dudley  v.  Strain,  —  Tex. 
Civ.  App.  — ,  130  S.  W.  778;  Feltham 
V.  Sharp,  99  Ga.  260,  25  S.  E.  619; 
Maack  v.  Schneider,  67  Mo.  App.  431; 
Smith  V.  Dickey,  74  Tex.  61,  11  S. 
W.  1049;  Williar  v.  Nagle,  109  Md.  76, 
71  Ati.  427,  16  Ann.  Gas.  982;  Wees  v. 
Warren,  72  Mo.  App.  641. 

In  order  for  plaintiffs  to  recover  at 
all  it  must  be  shown  that  they  deliv- 
ered or  tendered  to  defendant  the 
plans  and  specifications  for  which  they 
seek  to  recover. 

Hill  V.  Sheffield,  117  N.  Y.  Supp.  99; 
Kutts  Pelby,  20  Pick.  65;  Graf  v. 
Laev,  120  Wis.  177,  97  N.  W.  898;  Wan- 
delt  V.  Cohen,  15  Misc.  90,  36  N.  Y. 
Supp.  811;  6  Cyc.  31;  Isaksson  v.  Wil- 
liams, 26  Fed.  642;  Irwin  v.  Williar, 
110  U.  S.  499,  28  L.  ed.  225,  4  Sup.  Ct. 
Rep.  160;  Robbins  v.  Maher.  14  N.  D. 
228,  103  N.  W.  756;  Bernard  v.  Mott, 
89  Mo.  App.  403;  Great  Western  Eleva- 
tor Co.  V.  White,  66  C.  C.  A.  388,  118 
Fed.  406;  Packer  v.  Pentecost,  50  111. 
App.  228;  Pennell  t.  Delta  Transp.  Co. 
94  Mich.  247,  53  N.  W.  1049;  Citizens 
Nat  Bank  v.  Arias,  68  Wash,  449,  123 
Pac.  593;  12  Cyc.  1041. 

It  was  just  as  much  a  part  of  the 
contract,  on  the  part  of  the  architects, 
to  design  a  building  that  would  com- 
ply with  the  fire  and  safety  and  other 
provisions  of  the  Seattle  building  code, 
as  it  was  to  design  a  building  general- 
ly that  would  stand  up  when  it  was 
■built,  and  failing  in  this  they  could 
not  recover. 

Progress  Amusement  Co.  v.  Baker, 
106  Wash.  64,  179  Pac.  81;  Hart  v. 
City  Theatres  Co.  215  N.  Y.  322,  109 
N.  E.  497;  Burger  v.  Koelsch,  77  Hun, 
44,  28  N.  Y.  Supp.  460;  Straus  v.  Buch- 
man,  96  App.  Div.  270,  89  N.  Y.  Supp. 
226. 

Plaintiffs  nowhere  asked  the  court 
to  find  that  the  ordinances  were  in- 
valid or  unreasonable.  Therefore, 
they  cannot  now,  in  review  for  the 
first  time,  raise  this  point,  if  there 
were  in  fact  any  merit  in  the  point. 

Meals  v.  De  Soto  Placer  Min.  Co.  33 
Wash.  804,  74  Pac.  470;  Riverside 
Land  Co.  v.  Pietsch.  36  Wash.  220,  77 
Pac.  196;  Mlelke  v.  Miller,  100  Wash. 
124,  170  Pac.  143;  Thayer  v.  Snoho- 
mish Logging  Go.  101  Wash.  458.  172 
Pac.  532. 

Messrs.  Kerr  &  HcCord  for  plain- 
tiffs. 


Fullerton,  J.,  delivered  the  opin- 
ion of  the  court : 

In  this  action  the  plaintiffs,  Bebb 
&  Gould,  sued  to  recover  from  the 
defendant  Jordan  some  $10,058.16, 
for  services  rendered  as  architects 
in  designing  and  drawing  plans  and 
specifications  for  an  apartment 
building  which  the  defendant  con- 
templated constructing.  After 
issue  joined  the  action  was  tried  by 
the  court  sitting  without  a  jury, 
and  a  judgment  was  awarded  the 
plaintiffs  in  the  sum  of  S4.071.80. 
From  this  judgment  both  parties 
appeal. 

The  record  discloses  that  some- 
time in  October,  1916,  the  defend- 
ant, being  then  the  owner  of  a  va- 
cant lot  in  the  city  of  Seattle,  con- 
ceived the  idea  of  improving  the 
lot  by  erecting  thereon  an  apart- 
ment building.  There  was  then  a 
aix-story  apartment  building  upon 
a  near-by  lot  owned  by  one  W.  D. 
Perkins,  and  known  as  the  Sheri- 
dan Apartments.  The  defendant  ex- 
amined the  building,  and  was  i^ven 
to  understand  that  it  cost  less  than 
$100,000.  He  then  went  to  the 
plaintiffs'  offices,  and,  meeting  Mr. 
Bebb  of  the  plaintiffs'  firm,  told 
him  he  thought  of  improving  his 
lot  and  what  he  had  learned  of  the 
Perkins  buildinjc,  requesting  Bebb  to 
examine  the  building  and  ascertain 
what  a  similar  building  would  cost, 
saying  to  him  further  that  if  the 
cost  of  a  similar  building,  including 
architect's  fees,  would  not  exceed 
$100,000,  he  would-  erect  such  a 
building  upon  his  lot.  Mr.  Bebb 
procured  the  plans  of  the  building, 
consulted  with  a  contractor  who 
had  bid  on  its  construction,  and,  as- 
certaining to  his  own  satisfaction 
that  the  building  could  be  con- 
structed within  the  cost  as  limited, 
so  informed  the  defendant.  The  de- 
fendant thereupon  told  him  to  pre- 
pare the  plans  and  specifications  for 
the  building.  The  work  was  en- 
tered upon,  but  before  the  plans 
were  completed  the  defendant  con- 
ceived the  idea  of  increasing  the 
building  from  a  six-story  structure 
to  one  of  eight  stories.   He  went  to 
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the  plaintiffs'  offices  and,  finding 
that  Mr,  Bebb  was  away  on  a  busi- 
ness trip  in  the  East,  took  the  ques- 
tion up  with  the  person  in  charge 
of  the  offices.  He  was  told  by  this 
person  that  the  addition  of  two 
'^stories  would  add  to  the  cost  of  the 
building  approximately  the  sum  of 
$30,000.  He  thereupon  directed 
plans  to  be  drawn  for  a  building  of 
eight  stories  instead  of  six.  This 
change  required  the  strengthening 
of  the  supporting  parts  of  the 
framework  of  the  lower  stories  to 
take  ciure  of  the  additional  weigHt, 
and  consequently  the  preparation 
of  practically  new  plana  and  specifi- 
cations. While  the  general  plan  of 
the  building  would  remain  the  same, 
the  dimensions  of  the  rooms  would 
not,  as  the  increased  size  of  the  sup- 
porting parts  would  take  up  more 
of  the  available  space.  New  plans 
vvre,  in  consequence,  prepared,  and, 
when  completed,  bids  were  taken  for 
the  construction  of  the  building. 
ITie  lowest  bid  received  was  in  ex- 
cess of  the  estimated  costs  by  ap- 
proximately $40,000.  The  defend- 
ant thereupon  abandoned  the  enter- 
prise, and  refused  to  pay  for  the 
architects'  services.  This  action 
\vas  then  brought,  with  the  result 
before  stated. 

The  defendant  interposed  a  num- 
ber of  defenses,  the  principal  de- 
fense being  that  the  plans  prepared 
'Vere  useless  to  him,  as  a  building 
erected  on  the  lot  in  question  in 
accordance  therewith  would  be  a 
violation  of  the  building  ordinances 
'of  the  city  of  Seattle.  These  ordi- 
tiances  require  for  a  building  of  the 
Hieight  of  this  one  a  court  area  for 
light  and  air  of  1,680  square  feefc, 
viiereaa  the  plans  provide  for  an 
area  of  1,288  feet  only.  The  ordi- 
nances also  require  of  a  building, 
erected  upon  a  lot  in  the  situation 
of  this  lot,  yard  room  on  the  alley 
13  feet  in  depth,  whereas  these 
plans  provide  for  a  building  cover- 
ing the  entire  lot,  leaving  no  space 
as  yard  room.  It  was  testified,  ap- 
parently without  contradiction,  that 
to  make  the  plans  comply  with  the 
first  of  these  conditions  would  ne-' 
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cessitate  the  cutting  out  of  an  apart- 
ment of  two  rooms  on  each  of  the 
floors,  and  that  to  comply  with  the 
second  would  require  a  redrawing  of 
the  entire  plans. 

It  cannot  be  successfully  denied^ 
we  think,  that  defects  of  this  sort 
are  defects  of  substance,  and  not 
mere  immaterial  variances,  and  that 
if  the  city  has  power  to  enact  such 
ordinances,  and  the  particular  ordi-^ 
nance  is  not  an  arbitrary  exercise* 
of  the  power,  the  defendant  could 
not  lawfully  erect  a  building  in  ac- 
cordance with  the  plans  submitted 
on  the  lot  for  which  the  building  waft 
designed.  The  plaintiffs,  hov/sverr 
question  both  tha  power  of  the  city 
to  enact  the  ordinance,  and  its  rea- 
sonableness. The  first  of  these  ques- 
tions does  not  require  discussion  at 
length.  By  the  express  provisions 
of  the  statute  (Rem.  Code,  §  7607), 
municipalities  of  the  first  class  are 
given  power  "to  regulate  the  manner 
in  which  stone,  brick,  and  other 
buildings  .  .  .  sh^l  be  con- 
structed and  maintained."  As  the 
city  of  Seattle  is  of  the  designated 
dassj  and  as  the  ordinance  in  ques* 
tion  is  regulative  in  ^ 
its  nature,  there  IS  eorpor«tlon — 
no  question  of  the  iV^^tii 
city^s  power  to  en- 
act  it  unless  the  leg- 
islature  which  delegated  the  power 
to  the  city  is  itself  without  such 
power.  But  reguhitions  as  to  the 
height  and  character  of  buildings 
which  may  be  erected  in  populous 
communities  are  common,  and,  if 
aimed  at  promoting  the  public 
health,  safety,  or 
welfare,  and  tend  f"'^i"".*V' 

£  1  ,      -  law— deprlvo— 

reasonably  so  to  do,  *iob  of  property- 
are  open  to  no  con-  mi^pu«r" 
stitutiona]  objection 
on  the  question  of  power  to  enact 
such  ordinances. 

Whether  a  particular  ordinance  is. 
arbitrary  or  unreasonable  is  usual^ 
a     more  serious 
question.    In  this  . 
instance  we  cannot  bunding 
conclude  that  the  f^SSZlSteHu. ' 
ordinance    Is  so. 
In  Olympia  v.  Mann,  1  Wash.  389, 
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12  L.R.A.  150,  25  Pac.  337,  we  held 
an  ordinance  establishing  fire  limits 
and  prohibiting  the  construction  of 
wooden  buildings  therein  a  reasona- 
ble exercise  of  the  power,  and  to  the 
same  effect  is  Seattie  v.  Hinckley,  40 
Wash.  468,  2  L.R.A.(N.S.)  398,  82 
Pac.  747,  where  we  held  valid  an 
ordinance  requiring  the  construction 
on  certain  buildings  of  fire  escapes 
of  a  designated  kind.  In  Eubank  v. 
Richmond,  110  Va.  749,  67  S.  E.  376, 
19  Ann.  Cas.  186,  a  statute  author- 
izing cities  and  towns  to  establish 
building  lines  adjoining  a  city  park, 
80  that  buildings  shall  be  at  least  a 
certain  distance  from  the  street  line, 
was  held  to  be  a  valid  exercise  of 
the  police  power.  In  Building  Com- 
mission V.  Kunin,  181  Mich.  604. 148 
N.  W.  207,  Ann.  Cas.  1916C,  959.  a 
provision  in  the  building  ordinances 
of  the  city  named  that  in  the  rear  of 
every  tenement  house  subsequently 
erected,  there  shall  be  a  yard  not 
less  than  15  feet  in  depth  extending 
the  entire  width  of  lot,  open  "from 
the  ground  to  the  sky,"  was  held  to 
be  reasonable  and  a  valid  exercise  of 
the  police  power.  The  principle  of 
these  cases  sustains  the  ordinance 
here  involved.  If  it  be  a  legitimate 
exercise  of  legislative  power  to  pre- 
scribe fire  limits  and  restrict  the 
character  of  buildings  that  may  be 
erected  therein,  or  to  require  build- 
ings to  be  equipped  with  fire  escapes 
of  a  certain  design,  or  to  require 
buildings  to  comply  with  a  pre- 
scribed street  line  facing  a  public 
park,  or  to  require  an  open  space  in 
^e  rear  of  a  tenement  house,  then 
clearly  it  is  a  reasonable  exercise  of 
the  same  power  to  require  that  a 
building  designed  for  apartment 
use  have  a  court  of  a  prescribed 
area  for  light  and  air  and  an  open 
space  in  its  rear.  Ihe  purpose  in 
each  instance  is  the  same,  namely, 
the  protection  of  the  lives,  health, 
and  comfort  of  the  people  of  the 
city. 

The  plans  and  specifications  be- 
ing thus  imsuitable  for  a  building 
on  the  described  lot,  can  the  archi- 
tects recover  on  quantum  meruit  for 
the  reasonable  value  of  their  serv- 


ices in  preparing  them?  Unques- 
tionably, an  architect,  when  em- 
ployed generally  to  draw  plana  and 
specifications  for  a  building  of  a 
given  style  and  dimensions,  may  re- 
cover for  the  reasonable  value  of  his 
services  on  a  compliance  with  the 
terms  of  the  employment,  even 
though  the  building  planned  be  one 
which  the  employer  cannot  erect  at 
the  place  it  is  his  purpose  to  erect  it 
But  the  rule  is  otherwise  where  the 
lot  or  the  location  of  the  lot  on  which 
the  building  is  intended  to  be  erected 
is 'made  known  to  him.  In  such  a 
case  he  is  bound  to  know  the  build- 
ing restrictions  of  the  particular 
place,  and  draw  the  plans  and  speci- 
fications according- 
Iv    pIrp  fnrfeit  hia  Aroiiiteet— riirht 

right  of  recovery  'or  .ei-Tiee*. 
for    his    services,  bauuav. 
This  on  the  familiar 
principle  that  in  all  such  contracts 
of  employment  there  is  an  implied 
condition  that  the  work,  when  com- 
pleted, shall  be  suitable  and  prop- 
er for  the  purposes  intended.  An 
architect  is  an  expert  in  his  partic-'^ 
ular  line  of  work.  He  so  holds  him- 
self out,  and  is  employed  because  he 
is  such.   He  is  not  only  bound  to 
know  the  character  of  materials 
necessary  to  the  construction  of  a 
safe  and  durable  building  of  the  de- 
sign required,  but  is  bound  to  know 
also  the  building  restrictions  im- 
posed by  the  law  of  the  place  where 
he  is  informed  the  building  is  to  be 
erected. 

In  Straus  y.  Buchman,  96  App. 
Div.  270,  89  N.  Y.  Supp.  226,  the 
plaintiff  purchased  a  partially  com- 
pleted building,  and  employed  the 
defendants  as  architects  to  superin- 
tend and  supervise  the  remainder  oi 
the  work  to  be  performed  thereon. 
At  the  time  of  the  purchase,  a 
change  in  the  plans  of  the  building, 
of  which  the  defendants  were  f uUr 
advised,  was  agreed  upon  between 
the  plaintiff  and  his  vendor,  the 
change  requiring  a  new  support  for 
certain  tail  beams.  These  the  ar- 
chitects permitted  to  be  rested  on 
studding  partitions,  contrary  to  the 
requirements  of  a  statute  applicable 


Digitized  by 


BEBB  V. 

( —  Waah.  — t 

to  bniidingB  at  tiiat  place.  The 
bniklmg,  when  completed,  proved  to 
be  defective,  and  the  plaintiff  sued 
the  defendants  in  damages.  Hold- 
ing the  defendants  liable^  the  court 
said:  'The  placing  of  these  timbers, 
and  the  manner  in  which  they  were 
secured,  was  not  only  a  serious  de- 
fect, but  a  direct  violation  of  the 
statute  in  force  at  that  time,  re- 
lating to  the  construction  of  build- 
ings in  the  city  of  New  York  (Laws 
of  1882,  chap.  410,  476,  as  amended 
by  Laws  6f  1892,  chap.  275,  p.  547), 
«hich  provided  that  *in  no  case  shall 
eitiber  end  of  a  beam  or  beams  rest 
on  stud  partitions.'  It  was  the  duty 
of  the  defendants,  under  their  con- 
tract with  plaintiff,  not  only  to  see 
that  the  beams  were  properly  placed, 
but  e9i>ecially  to  see  that  the  plac- 
ing of  them  conformed  to  the  re- 
qnirements  of  the  statute.  This 
they  failed  to  do." 

In  Nave  v.  McGrane,  19  Idaho, 
111,  113  Pac.  82,  the  plaintiff,  an 
architect,  sued  to  recover  for  his 
services  in  drawing  plans  for  a 
building  which  the  defendant  con- 
templated constructing.  At  the  trial 
it  was  shown  that  the  building,  as 
designed  by  the  architect,  violated 
the  building  ordinances  of  the  city 
where  the  building  was  intended  to 
be  erected.  It  was  held  that  the 
architect  could  not  recover,  the  court 
saying:  "So  far  as  an  architect  is 
concerned,  there  is  always  an  im- 
plied contract  that  the  work  shall  be 
suitable  and  capable  of  being  used 
for  the  purpose  for  which  it  is  pre- 
pared. Apart  from  questions  of 
public  policy,  this  principle  would 
prevent  him  from  recovering  upon 
plans  and  specifications  prepared  in 
violation  of  law,  unless  he  was  di- 
rected to  80  prepare  them  by  the 
owner.** 

See  also  Progress  Amusement  Co. 
V.  Baker,  106  Wash.  64, 179  Pac.  81 ; 
Hart  V.  City  Theatres  Co.  215  N.  Y. 
322,  109  N.  E.  497;  Burger  v. 
Koelsch,  77  Hun,  44.  28  N.  Y.  Supp. 
460;  6  C.  J.  260. 

The  trial  court  in  its  findings, 
while  recognizing  that  the  plans  and 
specifications,  as  drawn,  violated  the 
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building  ordinances  of  the  city  of 
Seattle,  held  the  architect  excused 
because  the  defendant  desired  a 
building  in  conformity  with  the 
Sheridan  Apartments,  and  that  this 
building  violated  the  ordinances  in 
the  same  manner  that  the  plans  sub- 
mitted violated  them.  But  we  think 
it  plain  that  this  „  ^„ 
fact  would  not  ex- 
cuse  the  architects.  Jt^f,"... 
The  rule  might  be 
otherwise  had  the  defendant  known 
the  fact  and  directed  plans  to  be 
drawn  in  accordance  therewith  in 
spite  of  such  knovidedge.  But  the 
evidence  makes  it  clear  that  he  had 
no  such  knowledge,  and  that  a  mere 
inspection  of  the  building  and  the 
ordinances  would  not  disclose  the 
fact  to  a  person  not  skilled  in  build- 
ing construction.  On  the  other 
hand,  the  plaintiffs  did  know  of  it, 
or  ought  to  have  kno;wn  of  it,  and 
it  was  negligence  on  their  part  not 
to -80  inform  the  defendant  before 
entering  upon  the  work  of  drawing 
the  plans.  It  follows  there  can  be 
no  recovery  for  the  plans  of  the 
eight-story  building. 

As  to  the  services  performed  on 
the  plans  for  the  six-story  building, 
we  think  the  plaintiffs  are  entitled 
to  recover  their  reasonable  value. 
The  defendant  employed  the  plain- 
tiffs   to    prepare   ^^^^  ^^^^  ^ 

them,    and    stopped  or<er  Bvbae- 

the  work  thereon  IV.did.'^""'*'" 
before  they  were 
completed.  By  these  acts,  unless  a 
sufficient  reason  intervened,  he  ol>- 
ligated  himself  to  pay  such  sum  as 
the  services  performed  thereon 
were  reasonably  worth.  The  de- 
fendant seeks  to  escape  liability  by 
showing  that  the  plans,  as  far  as 
they  had  been  prepared  contem- 
plated a  building  which  could  not 
be  constructed  within  the  limit  of 
cost  agreed  upon,  and  showed,  as  do 
the  plans  for  the  building  of  eight 
stories,  a  violation  of  the  city  ordi- 
nances. As  to  the  first  of  these  ob- 
jections the  evidence  was  contradic- 
tory, and,  to  our  minds,  supports 
the  one  theory  as  well  as  the  other. 
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But  we  think  the  true  answer  is 
that  the  plans  were 
incomplc^  when  the 
defendant  stopped 
work  upon  them,  and  that  he  can*, 
not  now  be  heard  to  say  that 
when  completed  they  would  have 
violated  the  contract  as  to  cost,  or 
the  city  ordinances,  or  would  have 
been  otherwise  defective.  These 
are  matters  that  cannot  now  be  cer- 
tainly %3iown,  and  the  reason  they 
are  in  this  uncertain  condition  is  be- 
cause of  the  defendant's  acts,  not 
because  of  the  acts  of  the  plaintiffs. 

The  plaintiff  Bebb  testified  that 
the  reasonable  value  of  the  services 
rendered  by  his  office  on  these 
plans  was  $3,100.  In  this  he  has 
the  support  of  other  architects, 
while  tiiere  Is  no  evidence  to  the 
contrary.  We  think,  therefore,  that 
the  sum  named  should  be  the  meas- 
ure of  the  plaintiffs*  recovery. 
The  judgm[ent  entered  is  there- 


fore reversed,  and  Uie  cause  re- 
manded, with  instructions  to  enter 
a  judgment  in  favor  of  the  plaintiffs 
for  $3,100. 

Holcomb,  Ch.  J.,  and  Toknan  and 
Mount,  JJ.,  concur. 

Bridges,  J.,  dissenting : 

I  heartily  concur  in  that  part  of 
the  foregoing  opinion  which  denies 
relief  to  respondents,  but  I  cannot 
agree  that  they  are  entitled  to  any 
judgment  in  their  favor.  It  is  plain 
to  my  mind  that  the  original  agree- 
ment for  plans  and  specifications 
for  the  six-story  building  after- 
wards became  merged  in  the  con- 
tract for  the  eight-story  structure. 
I  cannot  agree  that  there  were  two 
contracts,  and  that  recovery  may  be 
had  on  qne  and  denied  on  tiie  oUier. 
I  am  therefore  of  the  view  that  the 
judgment  should  be  reversed,  and 
the  case  remanded,  with  instruc- 
tions to  dismiss. 


ANNOTATION. 

Validity  of  bailding  regdalion  leqiuriug  afens  or  opoi  spaces  for       and  ur. 


The  validity  of  an  ordinance  such  as 
that  involved  in  the  reported  case 
Bebb  v.  Jordan,  ante,  1035)  has  not 
been  before  the  courts  in  many  in- 
stances. See  Building  Commission  v. 
Kunin  (1914)  181  Mich.  604,  148  N. 
W.  207.  Ann.  Cas.  1916C,  959,  set  out  in 
the  reported  case. 

The  constitutionality  of  a  statute 
providing  that  no  dwelling  house  or 
other  building  should  front  upon,  any 
street,  alley,  or  court  which  should  be 
of  less  width  than  20  feet,  without 
being  made  to  recede  so  that  such 
street,  alley,  or  court  should  be  of  that 
width,  the  buildings  on  either  side 
equally  receding,  the  damages  for 
which  widening  shall  be  assessed  and 
paid  to  the  owner,  was  sustained  in 
Re  Ferry's  Ct.  (1873)  30  Phila.  Leg. 
Int.  (Pa.)  110.  This  statute  has  been 
before  the  courts  of  Pennsylvania  in 
a  number  of  instances,  but  no  other 
case  involves  the  question  of  its  valid- 
ity. See  Philadelphia  v.  Michener 
(1873)  30  Phila.  Leg.  Int.  (Pa.)  116; 
Guarantee  Trust  &  S.  D.  Co.  v.  Phil- 


adelphia (1873)  30  Phila.  Leg.  Int. 
(Pa.)  240;  Philadelphia  v.  Neumana 
(1883)  16  Phila.  (Pa.)  99^  Eiche]  v. 

Zimmerman  (1884)  17  Phila.  (Pa.) 

290. 

A  statute  requiring  every  new 
dwelling  house  to  have  an  open  apace 
attached  to  it  in  the  rear  or  at  the 
side,  equal  to  at  least  12  feet  square, 
was  before  the  court  for  construction 
in  Brice's  Appeal  (1879)  89  Pa.  85, 
but  no  question  was  raised  as  to  its 
validity.  This  statute  was  before  the 
court  for  construction  also  in  Zimmer- 
man v.  Heid  (1888)  5  Pa.  Co.  Ct  520; 
Philadelphia  v.  Brown  (1891)  9  Pa. 
Co.  Ct.  670;  Schultz  v.  Doak  (1860)  4 
Phila.  (Pa.)  161;  Eiehel  v.  Zimmer- 
man (18f:6)  17  Phila.  (Pa.).  290. 

A  statute  providing  that  when  a 
tenement  house  runs  from  one  street 
to  another,  and  the  lot  on  which  it  was 
erected  is  of  a  certain  size,  there  shall 
be  a  yard  space  through  the  center 
of  the  lot  midway  between  the  two 
streets,  which  space  shall  extoid 
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across  the  fall  width  of  the  lot,  and  for  constmction  in  People  ex  reL  Ga- 

never  be  less  than  12  feet  in  depth  briel  v.  Butler  (1906)  115  App.  Div. 

from  wall  to  wall,  and.  in  case  of  lots  655, 100  N.  Y.  Supp.  978,  but  there  was 

of  a  larger  size,  never  be  less  than  no  question  as  to  its  validity. 
24  feet  in  depth,  was  before  the  court  W.  A.  E. 


.    S.  O.  WHITE  et  al.'.  PIflfs.  in  Err., 

V. 

E.  A.  HARRIGAN  et  al. 

OHOtthonm  Supreme  Court— November  95,  1910. 
i—  Okla.  -y  186  Pac.  224.) 

Fraad  —  misrepresentation  of  law. 

1.  Generally  speakinff,  a  misrepresentation  of  law  affords  no  grounds 
of  redress  or  relief  on  the  theory  ihat  all  men  are  supposed  to  know  tiie 
law.  It  is  not  universally  true,  however,  that  a  misrepresentation  of  the 
law  is  not  binding  upon  the  party  who  made  it.  Where  one  has  superior 
means  of  information,  professes  a  knowledge  of  the  law,  and  thereby  ob- 
tains an  unconscionable  advantage  of  another  who  is  ignorant  and  has 
not  been  in  situation  to  become  informed,  the  Injured  party  is  entitled 
to  relief  as  well  as  if  the  representation  had  been  made  concerning  a  mat- 
ter of  fact. 

[See  note  on  this  question  beginning  on  page  1051.] 

—  what  constitutes. 

2.  The  record  examined,  and  held 
that  the  representations  made  consti- 
tuted fraud. 

[See  12  R.  C.  L.  296.] 

(Johnson,  J.,  dissents.) 


Eruor  to  the  District  Court  for  Carter  County  (Freeman,  J.)  to  review 
a  judgment  in  favor  of  plaintiffs  in  a  suit  to  cancel  a  deed  alleged  to  have 
been  secured  from  them  by  fraud.   Affirmed,  ■ 

The  facts  are  stated  in  the  opinion  of  the  court 


Messrs.  Potterf  ft  Gray,  for  plain- 
tiffs in  error: 

It  being  true  that  the  plaintiils  had 
paid  ^only  a  part  of  their  agreed  pur- 
chase price,  they  could  not  have 
claimed  as  bona  fide  purchasers  of  the 
title,  but  could  on^  claim  protection 
to  the  extent  of  the  money  they  had 
paid  ont  without  notice  of  Charlie 
Fonaeo's  rights. 

89  Cyc.  1765. 

An  allegation  of  fraud  In  transfer 
of  realty  must  be  sustained  by  prac- 
tical, conclusive  proof. 

Moore  v.  Adams,  26  Okla.  48,  108 
Pac.  392;  Elliott  v.  Merriman,  47  Okla. 
717,  150  Pac.  696;  Kansas  Mill  Own- 
9  A.L.R.— 66. 


ers'  ft  H.  Hut.  F.  Ins.  Co.  v.  Rammels- 
berg,  68  Kan.  631,  60  Pac.  446. 

The  court  erred  in  overruling  the 
motion  of  defendants  for  judgment 
upon  the  pleadings. 

Whitney  v.  Dewey,  10  Idaho,  633.  69 
L.R.A.  572,  80  Pac.  1117;  Dyer  v.  Ska- 
dan,  128  Mich.  348,  92  Am.  St.  Rep. 
461,  87  N.  W.  277;  Wipfler  v.  Wipfler, 
153  Mich.  18,  16  L.R.A.(N.S.)  941,  116 
N.  W.  544;  Holdom  v.  Ayer,  110  111. 
448;  Elphick  v.  Hoffman,  49  Conn. 
331;  McNaughton  v.  Conkllng,  9  Wis. 
316. 

Objection  that  evidence  is  Incom- 
petent, irrelevant,  and  immatericJ  is 
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■efficient  in  the  absence  of  a  request 
for  a  more  specific  statement.  > 

Gilbert  v.  Citizens'  Nat.  Bank,  — 
Okla.  — ,  L.R.A.1917A,  740,  160  Pac. 
636. 

An  amendment  to  conform  to  the 
proof  can  only  be  allowed  for  the  pur- 
pose of  conforminsr  to  testimony  ad- 
mitted without  objection. 
-  1  Enc.  PI.  &  Pr.  585,  586;  Walker  v. 
O'Connell,  59  Kan.  306,  52  Pac.  894; 
Leggat  V.  Palmer,  39  Mont.  302,  102 
Pac.  327. 

Fraud  cannot  be  based  upon  a  mis- 
representation of  law,  or  upon  a  mis- 
representation of  the  legal  effect  of  a 
written  instrument. 

Mutual  L.  Ins.  Co.  v.  Phinney,  178  U. 
S.  327,  44  L.  ed.  1088.  20  Sup.  Ct.  Rep. 
906;  Rheingans  v.  Smith,  Ann.  Cas. 
1913B,  1140,  and  note,  161.  Cal.  362, 
119  Pac.  494;  Thompson  v.  Phoenix 
Ins.  Co.  76  Me.  55,  46  Am.  Rep.  357. 

Messrs.  H.  A.  Ledbetter  and  F.  N. 
Adams,  for  defendants  in  error: 

Harrigan  was  not  given  a  fair 
chance,  and  was  out-managed  by  the 
schemes  and  fraudulent  maneuvers  on 
the  part  of  defepdants,  which  justified 
the  court  in  finding  that  he  was  igno- 
rant, illiterate,  and  inexperienced  in 
business  affairs. 

Hankins  v.  Farmers'  &  M.  Bank,  42 
Okla.  330,  141  Pac.  272;  Thompson  v. 
Vaught,  —  Okla.  — ,  160  Pac.  625. 

The  court  had  a  right  to  hear  all 
the  testimony  and  all  the  surrounding 
circumstances  leading  up  to  the  sup- 
posed title  held  by  S.  O.  White,  and 
by  reason  of  which  it  is  not  at  liberty 
to  set  aside  the  findings  of  fact  at  the 
trial  court  unless,  after  a  considera- 
tion of  the  entire  record,  it  appear 
that  such  findings  were  clearly  against 
the  weight  of  the  evidence. 

Thomas  v.  Halsell,  —  Okla.  — ,  164 
Pac.  458. 

When  it  appears  to  the  court  that 
justice  has  been  done,  the  cause  will 
not  be  reversed,  although  special  re- 
quests for  particular  findings  of  fact 
had  been  made. 

McAlpin  T.  Hixon,  45  Okla.  376,  145 
Pac.  386. 

A  motion  for  judgment  upon  the 
pleadings  should  be  denied  where  the 
pleadings  raise  an  issue  of  fact  to  be 

tried. 

Noland  v.^  Owens,  13  Okla.  408,  74 
Pac.  954;  St.  Louis  &  S.  F.  R.  Co.  v. 
Kerns,  41  Okla.  167,  136  Pac.  169; 
White  V.  Hocker,  f  8  Okla.  38,  158  Pac." 
440;  Robert  v.  Mullen,  —  Okla.  — ,  160 
Pac.  83. 


Fraud  in  eqnity  is  proven  by  circum- 

Wingate  v.  Render,  68  Okla.  656,  160 
Pac.  614;  Chicago,  R.  1.  &  P.  R.  Co.  v. 
Cotton,  —  Okla.  — ,  162  Pac.  763; 
Pevehouse  v.  Adams,  52  Okla.  496,  153 
Pac.  65;  Smith  v.  Skelton,  —  Okla.  — , 
163  Pac.  268;  Thomas  v.  Halsell,  — 
Okla.  — ,  164  Pac.  458;  Schock  v.  Fish, 
45  Okla.  12,  144  Pac.  684;  Wimberly  v- 
Winstock,  46  Okla.  645,  149  Pac.  238; 
Tucker  v.  Thraves,  50  Okla.  691,  151 
Pic.  598. 

It  was  not  error  to  allow  plain- 
tiffs to  amend  their  petition  after  the 
close  of  the  trial. 

E.  Van  Winkle  Gin  &  Mach.  Works 
V.  Brooks,  53  Okla.  411,  166  Pac  11S2; 
Edmondston  v.  Porter,  —  Okla.  — ,,162 
Pac.  692. 

Higgins,  J.,  delivered  the  opinion 
of  the  court : 

In  this  opinion  E.  A.  Harrigan  and 
others  will  be  referred  to  as  plain- 
tiffs, and  S.  O.  White  and  others  as 
defendants;  they  so  appearing  in 
the  trial  court. 

This  is  a  suit  by  the  plaintiffs  to 
cancel  a  deed  alleged  to  have  been 
secured  from  them  by  fraud,  and  cer- 
tain other  deeds  and  instruments  of 
writing,  for  reason  the  same  were 
a  cloud  on  the  title  to  the  lands  in- 
volved in  this  suit.  The  judgment 
of  the  trial  court  was  in  their  fftvor» 
from  which  judgment  an  appeal  to 
review  the  same  has  been  tiUcen  to 
this  court. 

A  deraignment  of  title  of  the  par- 
ties to  this  suit  is  as  follows:  Ed 
Punneo  in  1911,  at  a  sale  of  the  un- 
allotted lands  of  the  Choctaw  and 
Chickasaw  Nations,  purchased  the 
lands  in  question,  and  in  1916  re- 
.ceived  a  patent  tiierefor.  On  No- 
vember 20, 1912,  Ed  Punneo  by  war- 
ranty deed  conveyed  the  land  to  W. 
H.  McQown,  and  on  Decemb^  7, 
1915,  McCown  conveyed  the  same  by 
warranty  deed  to  E.  A.  Harrigan, 
one  of  the  plaintiffs  in  this  suit.  On 
December  2,  1911,  Ed  Punneo  exe- 
cuted to  his  brother,  Charley  'Pun- 
neo, an  instrument  in  writing  as  fol- 
lows: 

Know  all  men  by  these  presents 
that  I,  Ed  Punneo,  of  Fox,  in  Carter 
county  and  the  state  of  Oklahoma, 
party  of  the  first  part,  in  the  con- 
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sideration  of  the  sum  of  $590  to  me 
paid  by  Chas.  Punned,  of  Fox,  party 
of  the  second  part,  the  receipt  where- 
of is  hereby  acknowledged,  have  bar- 
gained, sold,  conveyed,  and  trans- 
ferred, and  by  these  presents  do  bar- 
gain, sell,  grant,  convey,  transfer, 
and  deliver  unto  the  said  party  of 
the  second  parf,  his  executors,  ad- 
ministrators, and  assigns,  the  fol- 
lowing described  propcarty: 

One  bay  horse  mule  branded  F  on 
left  shoulder  and  X  on  left  thigh,  C 
on  left  jaw.  One  gray  mule  branded 
C  on  left  jaw,  and  bay  mare,  wire 
cut  on  left  leg.  One  gray  mare, 
brand  unknown.  One  buggy  Rock- 
iler,  farming  tools,  one  lister  culti- 
vator. One  planter,  one  set  of  bug- 
gy harness,  1,500  feet  of  lumber, 
receipt  against  80  acres  of  land  de- 
scribed as  follows :  N.E.  ^  of  N.E.  ^ 
of  section  20,  T.  2  S.,  3  W. 

To  have  and  to  hold  the  same  unto 
the  said  party  of  the  second  part, 
his  executors,  administrators,  and 
assigns  forever,  and  I  do  warrant 
my  title  to  said  property  and  do 
covenant  and  agree  to  and  with  said 
party  of  the  second  part  to  defend 
the  said  described  property  hereby 
sold  unto  the  said  party  of  the  sec- 
ond part,  his  executors,  administra- 
tors, and  assigns,  against  all  and 
every  person  whomsoever. 

In  witness  whereof  I  have  hereun- 
to set  my  hand  this  the  2d  day  of 
December,  1911. 

Ed  Punneo. 
Witness:    M.  Z.  Cofey.    J.  W. 
Morris. 

Indorsed  as  follows: 

"Bill  of  Sale,  1916.  Ed  Punneo  to 
Chas.  Punneo.  Filed  Jan.  31,  1912, 
at  8:30  o'clock  A.  M.  S.  S.  Tolson, 
Register  of  Deeds,  Garter  County, 
Oklahoma." 

As  this  instrument  is  indorsed  a 
"Bill  of  Sale,''  we  will  hereafter  re- 
fer to  it  as  such. 

On  June  6,  1916,  Charley  Punneo 
by  warranty  deed  conveyed  the  lands 
to  S.  O.  White,  one  of  the  defendants, 
and  Hannah  Punneo,  his  mother. 
On  August  25, 1916,  E.  A.  Harrigan 
and  his  wife,  Nora  Harrigan,  by 
quitclaim  deed  conveyed  the  land  to 
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S.  0.  White,  and  on  the  'same  day 
Hannah  Punneo  by  quitclaim  deed 
conveyed  the  land  to  S.  0.  White. 
On  September  27,  1916,  S.  0.  White 
by  quitclaim  deed  conveyed  the  land 
to  his  father-in-law,  J.  B.  Leach, 
who.  on  the  same  day,  executed  to 
the  attorney  of  S.  0.  White  a  power 
of  attorney. 

This  suit  is  to  cancel  the  deed  of 
'  August  25,  1916,  on  the  grounds  of 
fraud,  and  to- cancel  the  bill  of  sale, 
the  deed  from  Punneo  to  White  and 
Punneo,  the  deed  from  Punneo  to 
White,  the  deed  from  White  to 
Leach,  and  the  power  of  attorney 
executed  by  Leach,  for  the  reason 
that  these  instruments  were  a  cloud 
upon  the  title  of  pUuntiffs  to  the 
lands  involved. 

The  bill  of  sale  was  not  acknowl- 
edged by  a  notary,  itras  not  indexed 
or  recorded,  as  is  required  of  a  real 
estate  mortgage,  and  was  placed 
among  the  files  of  the  chattel  mort- 
gages. The  plaintlif  alleges  that  he 
therefore  knew  nothing  of  the  bill 
of  sale ;  that  he  purchased  the  lands 
in  good  faith,  paying  a  valuable  con- 
sideration. > 

There  is  no  attempt  to  explain  the 
irregularities  of  the  bill  of  sale. 
Noiie  of  the  Punneos  appeared  as  a 
witness.  One  witness  did  testify 
that,  in  a  conversation  with  White, 
he  told  him  that  one  of  the  Punneos 
said  that  Ed  Punneo  was  indebted 
to  J.  S.  Mullen  for  rent,  and  the  bill 
of  sale  given  to  the  brother  was  to 
place  the  property  beyond  an  execu- 
tion. 

At  the  time  the  Harrigans  exe- 
cuted their  deed  to  White  there  was 
paid  them  by  White  the  sum  of  $620, 
which  he  borrowed  from  Leach,  one 
of  the  other  defendants.  White  also 
assumed  and  agreed  to  pay  a  mort- 
gage on  the  land  in  the  sum  of  $1,- 
500. 

In  this  suit  a  tender  back  of  $620 
was  made  in  open  court  and  refused 
by  defendants.  •  It  is  pleaded  that 
Leach  and  the  attorney  to  whom  the 
power  of  attorney  was  granted  were 
either  connected  with  the  fraud  or 
knew  of  the  fraud  in  the  securing  of 
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the  deed  on  August  25,  1916,  from 
the  Harrigana  to  White. 

The  only  contest  before  the  trial 
court  was  whether  there  was  fraud 
in  the  securing  of  the  deed  above  re- 
ferred to  from  Harrigan  to  White. 
The  history  of  the  case  is  as  fol- 
lows: 

Oil  was  discovered  in  Carter  coun- 
ty, and  developments  were  being  had 
in  the  vicinity  of  the  land  involved, 
and  the  land  possessed'a  prospective 
oil  value.  Charley  Punneo  in  1916, 
nearly  five  years  after  the  bill  of 
sale  had  been  executed  to  him,  went 
to  White,  one  of  the  defendants,  and 
told  him  of  this  old  bill  of  sale  which 
was  hidden  away  in  the  files  of  the 
chattel  mortgages  of  the  county 
clerk  of  Carter  county,  though  he 
had  remained  silent  for  nearly  five 
years,  knowing  Ids  brother  had  sold 
the  lands  to  other  parties.  White 
agreed  to  secure  the  land  for  him 
under  this  bill  of  sale  for  one  half 
of  same.  White  was  not  an  attor- 
ney, but  a  clerk  in  the  store  of  his 
father-in-law,  J.  B.  Leach.  White 
procured  an  attorney,  the  one  to 
whom  his  father-in-law  executed  the 
power  of  attorney. 

Charley  Punneo  executed  to  White 
and  to  his  mother,  Hannah  Punheo, 
the  deed  of  June  6,  1916,  no  con- 
sideration therein  passing.  Punneo 
was  to  be  the  owner  of  one  half  of 
the  land,  and  White  and  hia  mother, 
Hannah  Punneo,  waa  to  hold  in  trust 
for  him  this  one  half.  This  deed  of 
June  6,  1916,  was  placed  of  record 
on  the  day  of  its  execution.  It  ao 
happened  that  Harrigan  was  on  a 
trade  with  other  parties  about  this 
date,  agreeing  to  sell  30  acres  for 
$50  an  acr*^,  which  would  pay  off  the 
mortgage  then  on  the  land,  leaving 
him  the  other  portion  clear  of  debt; 
but,  when  the  time  came  to  dose  out 
the  deal,  this  deed  from  Punneo  to 
White  and  Punneo  was  found  of  rec- 
ord, defeating  the  sale.  Harrigan 
commenced  auit  at  once  to  cancel 
the  deed  from  Charley  Punneo  to 
White  and  Hannah  Punneo,  dated 
June  6, 1916,.  as  a  cloud  on  his  title, 
and  while  this  suit  was  pending  the 
transactions  between  White  and  the 
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IlarrigiUis  in  regard  to  the  execatkm 
of  the  deed  of  August  25, 1916,  from 
Harrigan  to  White,  took  place. 

The  history  of  this  matter  is  as 
follows:  White,  who  lived  at  Co- 
manche, accompanied  by  his  lawyer, 
went  to  the  justice  of  the  peace  who 
prepared  the  bill  of  sale  between  the  i 
Punneos,  and  secured  from  him  an 
affidavit  to  that  effect,  sworn  to  be-  j 
fore  a  notary.  They  then  went  to 
the  office  of  the  county  clerk  of  Car- 
ter county,  and  under  the  seal  of 
that  office  secured  a  certified  copy  { 
of  the  bill  of  sale.  Then  with  blank  j 
deeds  they  went  forth  to  prove  thefe 
was  good  title  in  them,  not  to  the 
attorney  who  had  filed  the  suit  to 
cancel  off  the  White-Punneo  deed, 
but  to  the  defendant  himself.  He 
and  his  attorney  drove  out  in  an 
automobile  to  the  western  part  of 
Carter  county,  first  to  the  home  of 
the  father  of  Ed  Harrigan,  having 
gone  there  by  mistake,  and  then,  ac- 
companied by  the  father,  went  to 
the  home  of  E.  A.  Harrigan.  This 
is  the  time  in  which  the  deed  of 
August  25,  1916,  from  the  Harri- 
gana to  White,  was  secured.  It  is 
alleged  that  the  Harrigana  were 
ignorant,  uneducated,  and  illiterate 
persons,  not  versed  in  business,  hot 
having  to  rely  on  others  for  advice 
as  to  business  matters,  and  that 
White  was  a  shrewd  business  man. 

There  was  evidence  introduced  as 
to  the  education  and  experience  of 
E.  A.  Harrigan,— "that  he  had  gone 
to  school  some  five  or  six  months; 
had  got  as  high  as  McGuffey's  Thhrd 
Reader;  his  education  being  at  a 
school  in  Board's  bottom,  between 
the  towns  of  Nebo  and  uSaugherty, 
in  what  is  now  Murray  county, 
Oklahoma.  He  was  twenty-fonr 
years  of  age,  had  a  wife  and  a  baby, 
and  had  followed  farming  as  a  voca- 
tion, and  had  been  making  his  own 
living  since  he  was  fifteen  years  of 
age.  On  the  other  hand,  there  was 
dealing  with  him  to  secure  his  deed 
to  the  land  in  question  White,  a 
clerk  in  a  store,  who  had  with  him 
an  attorney.  The  father  of  E.  A. 
Harrigan,  from  the  evidence,  ap- 
peared to  possess  littie  education. 
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It  is  clearly  to  be  seen  that  in  the 
arguznents  between  the  parties  as  to 
title  to  the  lands  the  Harrigans  were 
at  a  considerable  disadvantage.  The 
record  is  quite  voluminous  as  to  what 
took  place  at  this  meeting.  It  ap- 
pears that  White  first  talked  to  Hai;- 
rifican,  then  his  attorney  talked  to 
him. 

Bud  Remington,  called  by  the 
plaintiffs,  testified  as  follows :  "That 
they  (referring  to  White  and  his  at- 
torney) asked  him  (referring  to 
Harriiran)  in  a  short  time  what  he 
was  going  to  do.  Mr.  Harrigan  said 
at  that  time  he  was  going  to  fight  it 
through;  and  then  Mr.  White  came 
up  with  a  bill  of  sale  on  the  place. 
He  said  he  had  the  first  bill  of  sale 
on  the  place,  the  oldest  bill  of  sale 
trom  Ed  Punneo  to  his  brother, 
Charley  Punneo,  before  he  sold  the 
land  to  McGown,  It  was  filed  for 
record  and  showed  the  date  it  was 
filed  on,  and  then  they  said  it  was 
not  properly  filed^  but  it  was  the 
nesrlect  of  the  clerk, — fault  of  the 
clerk, — and  it  was  just  as  good  as 
if  it  was  properly  filed.  He  said  it 
was  a  bill  of  sale  from  Ed  Punneo  to 
Charles  Punneo  they  was  reading, 
and  when  young  Harrigran  said  he 
gruessed  he  would  fight  it  through, 
White  says,  *We  will  beat  you  and 
McCown  and  oil  companies.'  They 
said  to  young  Harrigan  that  it  was 
a  deed  in  the  form  of  a  bill  of  sale. 
They  said  if  they  had  their  law  book 
so  they  could  show  him.  That  they 
went  over  this  four  or  five  times,  not 
less  than  five ;  they  repeated  it  over 
when  he  refused,  and  then^they 
would  repeat  it  over,  you  know.  I 
do  not  remember  what  the  attorney 
for  White  said  about  the  McCown 
deed  being  void." 

J.  C.  Harrigan,  father  of  £.  A. 
Harrigan,  called  by  the  plaintiffs, 
testified :  That  he  was  present  the 
25th  day  of  August,  1916,  when  the 
conversations  leading  up  to  the  exe- 
cution of  a  deed  by  his  son  to  White 
took  place.  "I  do  not  know  that  I 
can  tell  all  the  conversation ;  I  can 
tell  part  of  it,  what  I  remember. 
They  told  him  they  had  a  bill  of  sale 
to  the  land  that  Ed  Punneo — that 
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was  made  back  away  ahead  of  Mc- 

Cown's  deed  and  made  to  Ed's  broth- 
er; we  know  him  as  Dick — and  went 
on  to  say  this  deed  was  all  right,  it 
was  good  and  would  stand  up  in 
court;  said  it  was  sorry  got  up,  but 
finally  got  a  good  deed  out  of — He 
told  my  son  this  and  said  he  believed 
he  would  be  protected  as  an  innocent 
.purchaser,  so  he  would  get  his  mon- 
ey back  then  and  there  If  he  would 
make  him  a  deed  to  the  place;  he 
held  up  this  supposed  to  be  certified 
copy,  I  believe  he  called  it;  he  says 
it  will  absolutely  stand  up;  they  said 
they  would  buy  him  out;  if  they  did 
not,  they  was  going  to  beat  him 
any  way.  They  said  they  had  abso- 
lutely the  oldest  title.  White  talked 
some;  then  the  attorney  took  it. 
White  started,  and  the  attorney  took 
it.  The  attorney  said  the  title  would 
stand  up;  that  if  he  had  his  law 
book  there  he  would  show  it  to  us; 
he  wished  he  had  it.  My  son  traded 
his  own  cattle  and  stock  with  Mc- 
Cown for  the  place.  He  has  been 
looking  after  his  business  since  he 
was  twenty-one.  You  (referring  to 
the  attorney)  made  him  believe  all 
the  time  he  did  not  have  any  deed; 
that  his  money  was  gone,  and  this 
was  his  only  chance  to  get  it;  that  it 
might  be  that  he  could  get  it  out  of 
the  one  from  whom  he  purchased, 
if  he  was  worth  it;  if  he  could  not 
get  it  out  of  him,  he  would  lose  it. 
Yes,  I  said  I  believed  you  was  a  law- 
yer, and  was  telling  the  truth,  and 
knew  what  you  was  talking  about. 
I  believed  myself  that  was  the  only 
way.  I  didn't  know  nothing  about 
the  land  business.  I  had  no  expe- 
rience. This  is  the  first  place  I  ever 
bought  in  my  life." 

E.  A.  Harrigan,  the  plaintiff,  tes- 
tified as  follows :  "I  will  be  twenty- 
four  years  old  April  5th  next.  My 
wife's  name  is  Nora.  We  have  got 
one  little  baby  boy  bom  right  in  the 
house  where  we  live.  I  have  made 
two  crops  out  there.  I  farm  myself. 
I  bought  the  land  from  W.  H.  Mc- 
Cown. I  was  to  pay  him  $2,000,  of 
which  I  paid  him  $500  in  cash  and 
gave  a  mortgage  for  the  remainder, 
due  in  five  payments,  $300  at  a  pay- 
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ment.  White  and  his  attorney  came 
to  see  me.  There  was  present  my 
father  and  Uncle  Billie  Penninsrton. 
They  said  they  knew  I  bought  as  an 
innocent  purchaser,  and  they  wanted 
to  get  me  out  so  they  could  go  after 
Mc^own  and  Panneo,  go  after  them, 
and  if  they  could  not  take  the  money 
back  they  would  beat  us  all  the  same 
together.  They  drew  a  little  piece  of  • 
paper  and  says,  'This  is  a  deed  in  the 
form~of  a  bill  of  sale,'  and  handed  it 
to  me.  They  said  it  was  not  put  of 
record  properly,  but  it  would  hold  up 
as  good  as  if  it  had  been;  that  it 
wasn't  their  fault.  He  said  he  was 
not  in  fault,  said  something  about 
they  knew  about  it  when  they  hand- 
ed it  to  me,  said  it  was  a  bad  job, 
said  the  old  justice  at  Pooleville 
made  it  out,  and  it  was  a  bad  job, 
but  they  could  make  a  good  deed  out 
of  it.  They  went  on  to  say  that 
McCown  would  beat  me  out  of  what 
I  paid  him;  that  he  was  worth  it 
now,  but  might  not  be  later  on. 
They  left  the  impression  that  every- 
body else  was  going  to  crook  me  but 
them,  and  they  was  coming  straight. 
They  said  I  was  an  innocent  pur- 
chaser and  wanted  to  pay  me  back 
my  money  and  get  me  out  between 
them  and  McCown.  They  wanted  to 
pay  me  the  same  money  back  that 
I  had  been  out  on  the  land.  They 
said  McCown's  deed  was  void,  and 
they  had  the  only  title  to  the  land ; 
that  they  were  going  to  beat  them 
and  me,  too,  provided  I  would  not 
take  the  money  back  now.  I  told 
them  I  had  been  down  and  looked 
over  the.  record,  and  I  did  not  find 
what  they  said  there.  Pa  says,  *You 
do  not  know  where  to  look.'  He 
(White)  said  it  was  there ;  we 
checked  it  upon  the  records,  and  it 
was  absolutely  as  good  as  a  warranty 
deed  on  the  records.  I  had  agreed  to 
sell  30  acres  of  the  land  to  Dr. 
Potter  and  Morris  Sass  for  $50  an 
acre,  $1,500,  the  amount  of  the 
mortgage  to  McCown.  They  (White 
and  his  attorney)  said  the  bill  of 
sale  covered  all  the  80  acres,  and 
said  the  bill  of  sale  would  show  that 
they  had  the  only  true  title  to  the 
land.  I  did  not  read  the  bill  of  sale. 
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I  relied  upon  what  they  said.  I  sure 
would  not  have  given  any  deed  to  it 
to  White  had  I  not  believed  their 
statements  to  be  true  that  they  had 
better  title,  when .  I  could  sell  30 
acres  of  it  for  $50  an  acre,  and  clear 
away  what  I  got  it  for;  what  I  had 
been  out.  I  sold  the  land  to  White 
because  they  made  me  believe  I  had 
no  title,  and  they  was  going  to  beat 
me  out  of  what  I  had  been  out  on  iL 
My  best  recollection  I  spent  $252  of 
the  money  White  paid  me.  My  com- 
plaint is  that  they  told  me  that  they 
had  a  title  absolutely  better." 

W.  H.  McCown,  called  by  the 
plaintiffs,  testified:  "I  bought  the 
land  in  question  from  Ed  Punneo. 
I  have  Imown  Charley  Punneo  for 
several  years.  Never  heard  of  him 
asserting  any  title  to  the  land  until 
this  thing  came  up.  I  sold  the  land 
to  E.  A.  Harrigan  on  August  25, 
1916.  The  -lands  involved  had  a 
market  value  of  $50  to  $75  an  acre.*' 

Morris  Sass,  called  by  plaintiffs, 
testified:  'That  the  market  value  of 
the  land  on  August  25,  1916,  was 
$76  per  acre;  that  is,  he  had  con- 
tracted a  few  days  prior  to  that 
day  with  Harrigan  to  pay  him  $50 
per  acre,  which  they  had  contracted 
to  sell  at  $75  per  acre." 

D.  £.  Barker  testified:  miat  the 
land  had  a  market  value  for  oil  and 
gas  on  August  25,  1916 ;  it  was  sup- 
posed to  be  worth  $50  or  $60  or  $100 
an  acre.  "I  would  not  take  $150  an 
acre  for  mine  about  as  near." 

Wirt  Franklin  testified  that  he 
was  in  the  oil  business,  and  that  on 
August  30,  1916,  White  came  and 
offered  to  sell  him  the  lands  in  ques- 
tion, and  that  he  offered  him  $50  an 
acre  for  all  of  it,  but  the  trade  was 
not  consummated. 

E.  Dunlap  testified:  "That  on  Au- 
gust 25,  1916,  the  market  value  of 
the  lease  on  the  land  was  $40,  $60, 
or  $60  an  acre,  around  $50;  that  in 
the  latter  part  of  September  follow- 
ing the  McMann  well  came  in  in  the 
same  section,  which  would  increase 
the  value  very  materially." 

S.  O.  White,  in  behalf  of  himself 
and  other  defendants,  testified: 
"That  he  lived  in  Comanche;  was 
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in  the  grocery  business;  never  had 
a  lawsuit.  In  June,  1916,  old  man 
Punneo  and  Charley  came  to  the 
store  with  an  instrument  signed  by 
Morris  Sass  and  a  note  signed  by 
Wade  McCown^  asking  Charley  to 
sign  a  deed  and  mail  to  Morris  Sass. 
I  came  to  an  agreement  to  look  after 
the  land  for  one  half  of  it.  A  few 
days  later  Charley  Punneo  executed 
a  deed  to  Hannah  Punneo  and  my- 
self. Hannah  was  Charley's  mother. 
The  same  day  after  I  got  the  deed 
from  the  Harrigans  Hannah  Punneo 
executed  a  deed  to  me.  I  did  not 
pay  her  anything  for  the  deed.  They 
were  putting  the  rest  of  the  title  in 
me,  that  I  might  sell  it  I  saw  Har- 
rigan  for  the  first  time  the  day  I 
took  title  from  him.  I  did  not  know 
of  Harrigan's  deed  when  Charley 
deeded  the  land  to  me  and  his  moth- 
er. I  found  the  bill  of  sale  in  July, 
1916,  and  took  a  certified  copy.  I 
went  out  to  see  Harrigan.  My  at- 
torney went  along.  We  told  him  we 
had  a  bill  of  sale  from  Ed  Punneo  to 
Charley  Punneo.  I  had  the  certified 
copy.  Both  of  the  Harrigans,  father 
and  son,  looked  at  it.  We  discussed 
the  way  the  words  were  spelled.  I 
told  him  the  original  was  in  the 
clerk's  office  in  the  chattel  mortgage 
files.  I  told  him  it  was  a  true  copy, 
and  the  reason  why  people  could  not 
find  it  they  had  been  looking  at  the 
wrong  place  all  the  time.  I  called  it 
a  bill  of  sale.  We  laughed  over  the 
way  the  words  were  spelled.  They 
asked  my  attorney  whether  the  bill 
of  sale  would  transfer  land.  My  at- 
torney says,  *I  am  White's  lawyer,' 
and  he  did  not  think  they  would  re- 
ly upon  what  he  said.  The  father 
spoke  up  and  says  that  this  is  the 
first  time  he  ever  knew  one  could  sell 
land  by  a  bill  of  sale,  and  asked  the 
opinion  of  my  attorney,  who  told 
hhn  that,  where  the  parties  knew 
about  the  bill  of  sale,  the  land  could 
be  delivered,  but  it  couldn't  outside 
of  the  parties  that  knew  about  it; 
that  was  his  opinion.  I  talked  with 
my  attorney.  He  said  I  ought  to  go 
out  and  they  would  settle  it  out  of 
court,  as  the  winner  in  a  lawsuit  is 
the  loser.    I  wanted  my  attorney 
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along  to  draw  the  papers.  My  at- 
torney told  them  they  would  be  pro- 
tected to  the  amount  they  had  in 
the  land  any  way  it  went,  and  he 
was  an  innocent  purchaser.  I  paid 
him  $618,  and-  agreed  to  pay  the 
mortgage  of  $1,500.  Harrigan  and 
his  wife  made  me  a  deed  and  signed 
an  agreement  to  dismiss  the  suit  to 
cancel  deed,  which  suit  also  included 
damages.  Harrigan's  father  asked 
his  son  if  he  could  feet  his  money  out 
of  McCown's  deed,  who  replied  that 
he  would  rather  have  $618  than  any 
man*s  deed,  as  a  bird  in  a  cage  is 
worth  two  in  the  bush.  Harrigan 
and  wife  went  across  line  into 
Stephens  county,  where  the  signa- 
ture and  acknowledgment  of  deed 
was  had  before  a  notary  public.  We 
had  with  us  and  showed  to  Harrigan 
the  afiidavit  of  the  justice  and  the 
deed  of  Charley  Punneo  to  him  and 
Hannah  Punneo.  I  showed  him 
everything.  He  had  put  everything 
on  the  table  for  him  to  look  at.  We 
told  him  that  Ed  Punneo  told  us  that 
McCown  knew  of  the  bill  of  sale.  I 
got  the  $630  from  my  father-in-law, 
Mr.  Leach,  and  I  told  him  about  the 
transaction.  I  had  part  of  the  land 
sold  for  $50  an  acre.  Mr.  Leach 
and  myself  are  partners  in  business. 
The  Punneoa  have  an  interest  in  the 
lands.  They  got  half  of  it.  I  did 
not  tell  my  father-in-law  all  the 
transaction.  I  kept  him  posted 
pretty  well.  I  t:>ld  him  Punneo  was 
getting  half  of  it." 

The  evidence  of  the  attorney  was 
substantially  as  given  by  White, 
claiming  that  no  unfair  advantage 
was  taken  of  Harrigan. 

At  the  conclusion  of  the  evidence, 
the  plaintiffs  were  permitted,  over 
the  objections  of  the  defendants,  to 
amend  their  petition  by  alleging 
facts  largely  in  keeping  with  the  evi- 
dence of  White  and  his  attorney  as 
to  what  they  did  in  the  securing  of 
the  deed  from  Harrigan,  and  that 
Charley  Punneo  still  retained  an  in- 
terest in  the  lands.  At  the  request 
of  defendants,  the  court  made  find- 
ings of  facts  and  conclusions  of  law. 
The  court  found  that  the  deed  of 
August  25,  1916,  from  the  Harri- 
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gans  to  White,  was  secured  by 
fraud,  and  that  the  other  deeds  af- 
fecting the  Harrigans*  title  to  the 
lands  involved  were  a  cloud  thereon. 

The  defendants  assign  as  error: 
First,  that  the  court  erred  in  that 
the  findings  of  facts  are  contrary  to 
and  unsupported  by  the  evidence; 
second,  in  failing  to  make  certain 
findings ;  third,  in  overruling  motion 
of  defendants  for  judgment  on 
pleadings ;  fourth*  in  the  admission 
of  incompetent  evidence;  fifth,  in 
permitting  plaintiffs  to  amend  their 
petition;  sixth,  in  rendering  judg- 
ment contrary  to  the  evidence  and 
failing  to  enter  judgment  for  the 
defendants. 

We  will  iirst  discuss  the  sixth  as- 
signment of  error,  or  that  part 
thereof  that  states  the  judgment  is 
contrary  to  the  evidence.  The  de- 
fendants contend  that  misrepresen- 
tations by  them,  if  any,  were  of  law, 
and  not  of  fact,  and  for  that  reason 
an  action  for  fraud  cannot  be  based 
thereon, — citing  as  authorities  Mu- 
tual L.  Ins.  Co.  V.  Phinney,  178  U.  S. 
327,  44  L.  ed.  1088,  20  Sup.  Ct.  Rep. 
906;  Thompson  v.  Phoenix  Ins.  Co. 
75  Me.  55,  46  Am.  Rep.  357 ;  Rhein- 
gans  V.  Smith,  161  Cal.  362, 119  Pac. 
494,  Ann.  Cas.  1913B,  1140. 

In  Bigelow  on  Fraud,  vol.  1,  pp. 
487  and  488,  it  is  stated :  "Generally 
speaking,  a  misrepresentation  of  law 
Pr«Dd-mi«.  affords  no  ground  of 
rcprMMtatiM  redress  or  relief; 
*  the  misrepresenta- 

tion should  be  of  fact,  .  .  .  The 
ground  upon  which  this  rule  rests  is 
often  said  to  be  that  all  men  are  pre- 
sumed to  know  the  law.  'Ignorantia 
legis  neminem  excusat/  But  this  is 
not  quite  satisfactory.  It  may  be 
doubted  if  the  maxim  was  ever  in- 
tended to  excuse  fraud;  its  more 
natural  explanation  is  that  it  was  in- 
tended not  so  much  as  a  bar  to  the 
innocent  as  a  warning  to  the  guilty, 
and  as  a  rule  for  upholding  the  per- 
formance of  contracts  and  of  writ- 
ten instruments.  The  law  is  a 
special  branch  of  learning,  like  the 
higher  mathematics ;  and  to  know  its 
peculiar  features  one  must  make 
one's  self  a  specialist  in  the  subject. 
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.  .  .  It  is  not,  however,  universally 
true  that  a  misrepresentation  of  the 
law  is  not  binding  upon  the  party 
who  made  it.  .  .  .  Indeed,  where 
one  has  had  superior  means  of  in- 
formation, professes  a  knowledge  of 
the  law,  and  thereby  obtains  an  un- 
conscionable advantage  of  another 
who  is  ignorant,  and  has  not  been  in 
a  situation  to  become  informed,  the 
injured  party  is  entitled  to  relief  as 
well  as  if  the  misrepresentation  had 
been  concerning  matter  of  fact." 

In  12  R.  C.  L.  pp.  295,  296,  it  is 
stated:  "As  a  general  rule,  fraud 
cannot  be  predicated  upon  misrep- 
resentations as  to  matters  of  law, 
nor  upon  opinions  on  questions  of 
law  based  on  facts  known  to  both 
parties  alike.  .  .  .  Reasons  giv- 
en for  this  rule  are  that  everyone 
is  presumed  to  know  the  law,  hotb 
civil  and  criminal,  and  is  bound  to 
take  notice  of  it,  and  hence  hafl  no 
right  to  rely  on  such  representations 
or  opinions,  and  will  not  be  per- 
mitted to  say  that  he  was  misled  by 
them.  .  .  .  The  rule  that  fraud 
cannot  be  predicated  on  misrepre- 
sentations as  to  matters  of  law 
may  be  rendered  inapplicable  by  the 
existence  of  peculiar  facts  and  cir- 
cumstances. .  .  .  The  same  is 
true  where  one  who  himself  knows 
the  law  deceives  another  by  misrep- 
resenting the  law  to  him,  or,  know- 
ing him  to  be  ignorant  of  it,  takes 
advantage  of  him  through  such 
ignorance,  or  where  the  person  to 
whom  the  representations  are  made 
relies  upon  the  supposed  superior 
knowledge  and  experience  of  the 
other  party,  and  on  his  statement 
that  it  is  unnecessary  or  inadvisable 
for  him  to  consult  a  lawyer." 

In  20  Cyc.  19,  20.  it  is  stated: 
"It  is  presumed  that  the  law  is  equal- 
ly within  the  knowledge  of  all  per- 
sons ;  and  assertions  of  law,  al- 
though false,  such  as  misrepresenta- 
tions as  to  the  legal  eifect  of  a  par- 
ticular written  instrument  or  obliga- 
tions are,  as  a  general  rule,  regarded 
as  mere  expressions  of  opinion,  and 
cannot  be  made  the  basis  of  an  ac- 
tion for  deceit.  Where,  however,  a 
confidential  relation  exists  between 
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the  parties,  of  which  one\kxiowingly 
avails  himself  to  mislead  the  other 
by  a  misrepresentation  of  the  law, 
or  where,  as  has  been  said,  one 
knowingly  takes  advantage  of  the 
other's  actual  ignorance  of  the  law 
to  mislead  him  by  misstatements 
thereof,  an  action  may  be  main- 
tained.^' 

The  general  law  that  a  misrepre- 
sentation of  law  affords  no  grounds 
of  redress  or  relief  has  its  excep- 
tions, as  is  seen  by  the  law  laid  down 
by  the  above  textbook  writers^  One 
of  the  exceptions  is  that,  where  one 
of  the  paijjjes  has  had  a  superior 
means  of  information^  professes  a 
knowledge  of  the  law,  and  thereby 
obtains  an  unconscionable  advantage 
of  another  who  is  ignorant,  then  a 
cause  of  action  will  lie  as  if  the  mis- 
representations had  been  concerning 
a  matter  of  fact.  If  the  representa- 
tions here  were  of  law,  as  contended 
by  the  defendants,  then  the  next 
question  to  consider  is  whether  the 
law  was  misrepresented.  In  this 
case  defendants  made  representa- 
tions to  Uie  plaintiff  as  to  the  valid- 
ity of  the  bill  of  sale  and  the  in- 
validity of  the  deed  to  Harrigan. 
Waa  White  or  his  attorney  justified, 
from  a  legal  standpoint,  in  the  mak- 
ing of  such  representations?  The 
bill  of  sale  from  one  brother  to  an- 
other brother  was  not  acknowledged, 
neither  was  it  recorded  or  indexed 
in  a  manner  as  provided  by  law. 
There  was  the  description  of  per- 
sonal property  therein.  The  descrip- 
tion of  land  did  not  describe  any 
land,  and  it  had  been  filed  away  as 
-  though  it  were  fi  chattel  mortgage. 
That  was  what  the  face  of  the  bill 
of  sale  showed.  In  addition  to  that, 
there  was  the  act  of  Charley  Pun- 
neo  in  remaining  silent  for  nearly 
five  years,  until  the  land  had  pos- 
sessed a  speculative  oil  value.  There 
was  no  consideration  for  the  White- 
Punneo  deed.  All  of  this  marks  the 
instrument  as  one  of  a  most  doubt- 
ful nature.  It  becomes  doubly 
doubtful  when  upon  trial  no  effort 
was  made  by  the  defendants  to  up- 
hold'the  good  faith  of  the  Punneo 
bill  of  sale  between  the  brothers, 


though  it  might  be  well  to  say  it  was 
claimed  that  one  of  the  Punneos  was 
out  of  the  state  at  the  time  of  trial, 
but  the  records  fail  to  disclose  that 
the  cause  was  asked  to  be  continued 
for  that  reason.  Another  suspicious 
circumstance  is  that  White  and  his 
attorney  went  to  Harrigan  to  argue 
law,  as  they  contend,  and  not  to  his 
attorney.  It  is  true  there  is  no 
legal  obligation  upon  one  to  go  to 
the  lawyer,  but  it  is  undoubtedly  the 
better  policy  to  do  so,  especially 
when  the  di^erence  is  claimed  to  be 
one  of  law.  Harrigan,  on  the  other 
hand,  had  a  good  record  title,  having 
purchased  the  land  in  good  faith,  for 
a  valuable  consideration. 

A  consideration  of  the  above  facts 
forces  us  to  the  conclusion  that 
White  had  no  title  under  Uie  bill  of 
sale,  and  this  was  known  to  him 
and  his  attorney;  that  they  knew 
that  Harrigan  had  a  good  title  un- 
-  der  his  deeds,  and  that  the  represen- 
tations as  to  title  by  White  and  his 
attorney  deceived  Harrigan  as  to  his 
title,  and  secured  to  them  an  ad- 
vantage ;  to  wit,  title  to  his  lands.  A 
deed  was  immediately  prepared,  exe- 
cuted, acknowledged,  and  delivered 
before  Harrigan  could  place  himself 
in  a  situation  to  be  informed  as  to 
his  rights. 

The  next  question  is  whether  or 
not  Harrigan  acted  under  ignorance 
in  the  execution  of  his  deed  to 
White.  The  record  shows  that  in  all 
his  past  life  he  had  been  to  school 
some  five  or  six  months  at  a  countiy 
school  in  what  is  now  Murray  coun- 
ty, and  this  was  before  he  had 
reached  his  fifteenth  year;  that  he 
had  gone  as  far  as  McGuffey's  Third 
Reader;  that  he  was  twenty-three 
years  of  age  at  the  time  the  deed  was 
executed,  and  was  a  farmer.  We 
would  therefore  say  that  Harrigan, 
when  it  came  to  passing  upon  the 
legality  of  the  deeds  in  question,  was 
an  ignorant  man,  and,  owing  to  the 
fact  that  White  was  represented  by 
an  attorney,  this  necessarily  meant 
that  he  (White)  had  superior  means 
of  information  and  professed  a 
knowledge  of  the  law.  Did  Harri- 
gan act  upon  the  representations 
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made  to  him  by  White  and  the  attor- 
ney? There  was  undoubtedly  some 
impelling  influence  operating  upon 
his  mind,  which  caused  him  to  sell 
his  property  to  White  for  about  half 
its  value.  The  record  does  not  dis- 
close any  influence  other  than  the 
representations  made  by  defendants 
to  him. 

It  appears  from  the  evidence  set 
forth  above  that»  after  much  argu- 
ment by  the  parties^  on  the  day  the 
deed  was  executed,  the  father  of  E. 
A.  Harrigan,  who  was  present,  was 
convinced  by  the  attorney  that  what 
he  said  in  reference  to  title  was  true, 
and,  in  his  ignorance,  he  bowed  to 
the  superior  knowledge  of  the  attor- 
ney, for  he  stated :  "  'Yea,'  I  said,  'I 
believed  you  was  a  lawyer,  and  was 
telling  the  truth,  and  knew  what  you 
was  talking  about.*  I  did  not  know 
nothing  about  the  land  business." 

E.  A.  Harrigan  testified :  "They 
left  the  impression  that  everybody 
else  was  going  to  crook  me  but  them, 
and  they  was  coming  straight.  . 
They  wanted  to  pay  me  the  same 
money  back  that  I  had  been  out  on 
the  land.  They  said  McCown's  deed 
was  void,  and  they. had  the  only 
title  to  the  land,  and  they  were  go- 
ing to  beat  them  and  me,  too,  pro- 
vided I  would  not  take  the  money 
back.  ...  I  relied  upon  what 
they  said.  I  sure  would  not  have 
given  any  deed  to  it  to  White  had  I 
not  believed  their  statements  to  be 
true  that  they  had  better  title,  when 
I  could  sell  30  acres  for  $50  an  acre. 
.  .  .  I  sold  the  land  to  White  be- 
cause they  made  me  believe  I  had  no 
title,  and  they  were  going  to  beat  me 
out  of  what  I  had  been  out  on  it." 

A  consideration  of  this  evidence, 
and  the  fact  that  Harrigan  made  a 
sacrifice  of  practically  one  half  the 
value  of  his  land,  when  the  record 
does  not  show  that 
;;^!;utote».  there  was  any  in- 
fluence other  than 
the  representations  by  defendants 
operating  upon  his  mind,  leads  us 
to  the  very  convincing  certainty  that 
he  believed  the  representations  made 
and  acted  thereupon  to  his  prejudice 
and  to  the  benefit  of  the  defendants. 


We  find  that  the  amended  petition 
sets  forth  a  cause  of  action  based  on 
fraud,  and  the  evidence  was  suf- 
ficient to  enter  judgment  thereon  in 
favor  of  plaintiffs. 

Now,  in  regard  to  the  first  and 
second  assignments  of  error,  we 
have  carefully  examined  the  find- 
ings of  the  court,  and  find  that  the 
same  are  in  keeping  with  the  evi- 
dence on  all  material  issues,  and  that 
a  finding  was  had  on  all  material  is- 
sues. 

TheL.  defendants  contend  in  the 
third  assignment  of  error  that  the 
motion  for  a  judgment  on  the  plead- 
ings should  have  been  sustained  by 
the  court 'for  the  reason  tiiat  no 
reply  was  ever  filed  to  the  answer. 
We  do  not  find  under  the  pleadings 
in  this  case  that  a  reply  was  re- 
quired, but,  .be  that  as  it  may,  the 
defendants  inade  no  objections  to 
going  to  trial  for  failure  to  file  a 
reply,  so  thereby  waived  a  reply,  if 
one  was  required.  Johnson  v.  J.  J. 
Douglass  Co.  8  Okla.  594,  68  Pac. 
743;  Burford  v.  Hughes,  75  Okla. 
150, 182  Pac.  689.  I'he  mere  request 
for  a  judgment  on  the  pleadings, 
without  specifically  calling  the  at- 
tention of  the  court  to  the  fact  that 
no  reply  had  been  filed,  was  not  suf- 
ficient. The  court's  attention  to  the 
failure  to  file  a  reply  must  be  given, 
and  an  objection  to  going  to  trial 
without  one  must  be  made. 

We  have  examined  defendants' 
fourth  assignment  of  error,  and  find 
that  there  is  no  prejudicial  error 
therein.  This  is  in  reference  to  ad- 
mission of  evidence  the  defendants 
claim  not  to  be  at  issue,  and  to  the 
exclusion  of  other  evidence. 

The  defendants  contend  in  their 
fifth  assignment  of  error  that  the 
court  erred  in  permitting  the  amend- 
ed petition  to  be  amended  after 
the  evidence  closed.  This  amend- 
ment largely  covers  the  facts 
brought  out  by  White  and  his  attor- 
ney in  their  evidence  adduced  at  the 
trial.  The  defendants  contend  that 
a  pleading  cannot  be  amended  to  con- 
form to  the  evidence  if  the  evidence 
went  in  under  objections.  The  evi- 
dence in  this  case,  which  went  in 


Digitized  by 


I 


WHITE  V. 
(_  otia.  — , 

under  objections,  was  competent  un- 
der the  first  amended  petition.  We 
believe  the  trial  court  committed  no 
error  in  permitting  tiiis  amendment 
to  the  amended  petition*  but,  in  view 
of  the  fact  that  this  opinion  holds 
that  the  amended  i}etition  on  which 
the  plaintiffs  went  to  trial  stated  a 
cause  of  action,  and  the  evidence 
thereunder  justiiied  the  verdict,  a 
further  discussion  of  this  assign- 
ment of  error  is  not  necessary. 

The  evidence  in  this  case  shows 
that  none  of  the  parties  who  deraign 
theb:  title  or  interest  from  bill  of 
sale  of  Charley  Punneo  hold  the 
same  in  good  faith.  They  were  fa- 
miliar with  what  Charley  Punneo 
and  3.  O.  .White  did  to  secure  title 
to  the  lands  involved,  and  the  evi- 
dence further  shows  that  the  bill  of 
sale,  or  any  claim  Charley  Punneo 
had  to  the  land,  was  unknown  to  Mc- 
Cown  or  Harrigan.  The  contention 
that  Nora  Harrigan,  wife  of  E.  A. 
Hurrigan,  who  joined  with  him  in 
•the  deed,  was  not  a  proper  party 
plaintiff,  is  without  merit. 

The  plaintiffs  tendered  in  the 
pleadings  to  defendants  $620,  the 
sum  so  paid  them  by  defendant  S.  0. 
White,  which  amount  he  borrowed 
from  his  father-in-law,  J.  B.  Leach, 
and  further  made  a  tender  of  this 
sum  in  cash  in  open  court  at  the  time 
of  trial.  They  further  admit  that 
J.  B.  Leach  has  paid  to  W.  H.  Mc- 
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Gown  the  sum  of  $353.50  to  apply 
as  payment  on  notes  executed  by  E. 
A.  Harrigan  to  W.  H.  McCown,  for 
which  a  mortgage  on  said  lands  was 
given.  The  plaintiffs  in  their  brief 
express  a  willingness  that  the  court 
affirm  this  Judgment  upon  condition 
that  this  money  be  paid  back  by 
them. 

The  court  will  not  render  a  con- 
ditional judgment,  but  will  direct 
E.  A.  Harrigan,  plaintiff,  within 
ninety  days  from  date  mandate  is 
spread  of  record,  to  pay  to  the  court 
clerk  of  Carter  county  for  the  bene- 
fit of  J.  B.  Leach,  one  of  the  defend- 
ants, the  sum  of  $353.50,  with  in- 
terest thereon  at  the  rate  of  6  per 
cent  per  annum  from  January  1, 
1917,  and  in  default  of  payment  all 
rights  and  remedies  the  mortgagee 
had  to  enforce  payment  of  same  are 
subrogated  to  J.  B.  Leach. 

Neither  of  the  attorneys  appear- 
ing for  the  defendants  in  this  cause 
was  their  attorney  at  the  time  the 
deed  of  August  25,  1916,  was  exe- 
cuted, in  which  the  finding  here  is 
that  a  fraud  was  perpetrated  on 
plaintiffs. 

The  judgment  is  affirmed. 

Owen,  Ch.  J.,  and  Rainey,  McNeill, 
and  Pitchford,  JJ.,  concur. 

Johnson,  J.,  dissents. 

'Petition  for  rehearing  denied 
January  6,  1920. 


ANNOTATION. 

MirqMMMitation  as  regards  validity  of  ccmveyance  or  trantfo  ol  property  ai 

fraud. 


I.  General    misrepresentation    as  to 

title,  1051. 
II.  Misrepresentation  as  to  legal  ques- 
tion affecting  title,  1054. 
III.  Misrepresentation  of  fact  affecting 
title,  10«2. 

f .  Oenerol  mi«repreaentatto%i  aa  to  title. 

Where  the  facts  affecting  a  title  are 
fully  known  to  both  the  parties  to  a 
transfer  thereof,  a  general  expression 
of  opinion  by  one  of  them  as  to  the 
condition  of  the  title  cannot,  as  a  gen- 
eral rule,  be  made  the  basis  of  a  charge 
of  fnud. 


Alabaoia.  —  Saltonstall  Gordon 
(1C58)  33  Ala.  149. 

Arkansas.  —  Fitzhugh  t.  DaviK 
(1885)  46  Ark.  337. 

California. — Robins  v.  Hope  (1881) 
57  Cal.  493;  Choate 'v.  Hyde  (1900) 
129  Cal.  580,  82  Pac.  118. 

Colorado — Cooper  r.  Hunter  (1896) 
8  Colo.  App.  101,  44  Pac.  144. 

Iirnois.— Drake  v.  Latham  (1869) 
50  111.  270;  Botsford  v.  Wilson  (1874) 
75  111.  132. 

Kentucky. — ^English  v.  Thomasson 
('1884)  82  Ky.  280. 
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Maine.— Hoyt  v.  Bradley  (1847)  27 
Me.  242. 

Oregon. — Fellows  v.  Evans  (1898) 
88  Or.  30,  63  Pac.  491. 

Texas.— Hawkins  v.  Wells  (1897) 
17  Tex.  Civ,  App.  360,  43  S.  W.  816. 

Compare  Moreland  v.  Atchison 
(1867) -19  Tex.  303;  Corbett  v.  Mc- 
Gregor (1904)  —  Tex.  Civ.  App.  — .  84 
S.  W.  278;  Buchanan  v.  Burnett  (1908) 
52  Tex.  Civ.  App.  68,  114  S.  W.  406, 
affirmed  in  (1909)  102  Tex.  492,  132 
Am.  St.  Rep.  900,  119  S.  W.  1141. 

In  Fitzhugh  v.  Davis  (Ark.)  supra, 
the  evidence  showed  that  the  pIainti£F 
purchased  from  the  defendant  certain 
property.  At  the  time  of  the  sale  it 
was  known  to  the  contracting  parties 
that  a  third  person  claimed  an  interest 
in  the  property,  which  interest  was 
afterwards  established  by  judicial  de- 
cree. The  defendant,  at,  the  time  of 
making  the  sale,  informed  the  plaintiff 
that  he  believed  that  there  was  no 
prospect  of  the  claim  ever  being  as- 
serted. Relying  on  these  representa- 
tions, the  plaintiff  purchased  the  prop- 
erty, and,  on  the  establishment  of  the 
title  of  the  third  person,  brought  an 
action  to  rescind  the  contract.  The 
court  held  that  the  statements  of  the 
d^endant  were  expressions  of  opinion, 
and  not  fraudulent,  saying :  "The 
statements  made  by  appellee  in  re- 
gard to  his  title  were,  in  the  absence 
of  artifice  or  concealment,  mere  ex- 
pressions of  opinion  in  regard  to  his 
title,  and  could  not  be  classed  as 
fraudulent  misrepresentations.  The 
validity  of  the  claim  of  Mrs.  Whittaker 
depended  upon  the  construction  of  a 
complicated  will,  about  which  learned 
counsel  differed,  and  the  vigor  with 
which  appellee,  under  advice  of  able 
attorneys,  litigated  the  case  through  a 
long  and  expensive  lawsuit,  showed 
the  sincerity  of  his  belief  in  the  con- 
struction he  then  put  on  this  will.  An 
honest  expression  of  opinion  in  such 
case,  though  erroneous,  is  not  fraud." 

So  it  has  been  held  that  where  a 
purchaser  represents  that  he  has  the 
title,  and  that  the  vendors  have  no 
title,  and  asks  for  a  quitclaim  deed 
from  the  vendors  in  order  merely  to 
confirm  a  prior  deed  of  the  vendors* 
guardian,  which  he  says  is  valid,  the 


r^resentation  is  one  of  law,  and  Is  not 
legally  fraudulent,  since  a  person  is 
always  presumed  to  know  the  state  of 
his  own  title  to  real  property  in  trans- 
actions with  strangers.  Robins  v. 
Hope  (CaL)  supra. 

In  Cooper  v.  Hunter  (Coto.)  supra, 
an  action  on  a  promissory  note,  it  ap* 
peared  that  the  note  was  given  as  con- 
sideration for  a  claim  on  pablie  lands 
quitclaimed  by  the  plaintiff  to  the  de- 
fendant. Subsequent  to  the  filing  of 
his  answer,  the  defendant  moved  to  be 
permitted  to  serve  an  amended  answer, 
which  set  forth  a  representation  made 
by  the  plaintiff  that  he  bad  a  valid 
claim  on  the  public  lands,  and  that  the 
defendant,  relying  on  tfa?  r^resenta- 
tion,  took  the  deed  and  executed  the 
note.  The  court,  in  holding  that  if  the 
amendment  had  been  allowed,  the 
plaintiff  would  still  have  been  entitled 
to  Judgment,  as  a  claim  on  public  lands 
is  a  legal  conclusion  from  facts,  and 
not  such  as  to  afford  ground  for  re- 
lief, said:  *Tt  is  not  stated  that  the 
plaintiff  jrepresented  the  existence  of 
any  facts,  and  therefrom  drew  the 
conclusion  that  he  had  a  claim.  Nei- 
ther are  any  facts  stated  upon  which 
the  falsity  of  the  representations 
might  be  predicated.  When  the  plain- 
'  tiff  said  that  he  had  a  valid  claim,  he 
stated  nothing  but  a  conclusion  of  his 
own;  and  In  averring  that  he  had  not 
a  valid  or  any  claim,  the  defendants 
simply  stated  a  conclusion  of  their 
own.  Grenerally  speaking,  a  misrepre- 
sentation, to  afford  ground  for  relief, 
must  relate  to  facts." 

A  like  decision  was  made  in  Drake  v. 
Latham  (1869)  60  III.  270,  an  action  to 
foreclose  a  mortgage  executed  by  the 
defendants  to  secure  the  payment  of  a 
promissory  note,  the  defense  interposed 
being  that  the  note  was  given  for  the 
purchase  price  of  a  tax  title  to  a  tract 
of  land  occupied  and  owned  by  the 
defendants,  which  the  plaintiff  rep- 
resented to  be  "a  good  tax  title."  It 
was  held  that  the  misrepresentation 
was  one  of  law,  and  therefore  not  ac- 
tionable. The  court  said:  "If  a  per- 
son sells  a  tract  of  land,  claiming  to  be 
the  owner,  and  knowing  that  he  is  not 
so,  he  is  guilty  of  a  fraud,  for  vfaieta 
the  vendee  may  rescind  the  contract; 
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but  if  he  professes  to  sell,  not  the  par- 
amount title,  but  only  a  claim  derived 
from  a  particular  source,  such  as  the 
sale  of  the  land  for  taxes,  and  he  has 
a  claim  thus  derivedt  he  is  not  guilty 
of  a  fraud  for  which  the  vendee  can 
t  rescind,  merely  because  he  expresses 
an  opinion  as  to  the  legal  value  or 
strength  of  his  claim,  which  the  facts 
do  not  justiiy,  so  long  as  he  malces  no 
false  statement  as  to  what  those  facts 
are.  By  telling  his  vendee  that  he  is 
only  selling  him  a  tax  title,  he  puts 
him  on  his  guard.  He  informs  him  of 
the  source  of  his  title,  and  the  vendee 
is  thus  at  liberty  to  investigate  for 
himself  the  validity  of  the  tax  sale. 
We  cannot  hold  that  a  vendor  prof  ess- 
ingr  to  sell  merely  a  tax  title,  though 
he  calls  it  good,  is  to  be  understood 
as  professing  to  sell  the  paramount 
title,  when  it  is  known  to  all  persons 
that  these  titles  have  hardly  ever 
passed  the  scrutiny  of  the  courts, 
when  investigated,  as  a  question  of 
paramount  title.  The  answer  in  this 
case  avers  that  the  facts  showing  this 
title  was  worthless  were  known  to 
Latham,  as  they  appeared  on  the  face 
of  his  title  papers.  But  tn  that  event, 
they  were  equally  known  to  the  ap- 
pellant, and  it  is  immaterial,  as  a  legal 
question,  what  opinion  Latham  may 
have  entertained  or  expressed  as  to 
their  effect  upon  his  claim  or  title, 
when  the  facts  themselves  were  known 
to  the  appellant,  and  Tatham  was 
guilty  of  no  misrepresentation  in  re- 
gard to  them.  While  we  would  by  no 
means  relax  the  rules  which  courts  of 
equity  apply  in  order  to  secure  fair 
dealing,  we  are  of  opinion  that  the 
answer  in  this  case  discloses  nothing 
which  the  law  pronounces  a  fraud,  and 
to  sustain  this  defense  would  be  to 
invite  litigation  in  every  case  where 
the  purchaser  of  either  real  or  per- 
sonal property  finds  he  has  made  a 
foolish  bargain." 

So,  in  English  v.  Thomasson  (1884) 
82  Ky.  280,  an  action  to  enforce  a 
vendor's  Hen  on  property  which  the 
defendant  had  purchased  from  the 
plaintiff,  it  was  alleged  that  at  the 
time  of  the  purchase  the  plaintiff 
fraudulently  and  falsely  represented 
to  the  defendant  that  he  had  a  perfect 


title  to  the  land,  when  in  fact  the  title 
was  defective,  a  considerable  portion 
of  the  properly  being  a  part  of  a  high- 
way. The  testimony  showed  that  the 
miElrepresentation  was  made  innocent* 
ly,  the  plaintiff  believing  the  state- 
ment to  be  true.  The  court  held  that 
the  defense  was  not  good,  stating  that 
a  representation  as  to  the  title,  made 
by  Uie  vendor  to  the  vendee  at  the 
time  of  the  sale,  which  the  former  be- 
lieves to  be  true,  but  which  is,  in  fact, 
untrue,  will  not  authorize  the  rescis- 
sion of  the  contract,  if  it  has  been 
executed  by  the  acceptance  by  the 
vendee  of  a  recorded  conveyance  con- 
taining a  covenant  of  general  warran- 
ty as  to  the  title. 

Where  both  parties  claimed  title  to 
land,  and  the  complainants'  agent  em- 
ployed an  experienced  lawyer  to  in- 
vestigate the  facts  connected  with 
their  conflicting  claims,  and  proposed 
a  compromise  which  the  defendant  ac- 
cepted, it  was  held  that  assertions  by 
the  defendant  during  the  controversy, 
respecting  the  validity  of  his  title, 
were  the  mere  expression  of  an  opin- 
ion, and  could  not  be  made  the  basis  of 
a  charge  of  fraud.  Saltonstatl  v. 
Gordon  (1868)  33  Ala.  149. 

Where  a  grantor  communicated  all 
of  the  facts  concerning  the  title  to 
land  to  his  grantee,  it  was  held  that 
the  grantor  was  not  liable  for  rep- 
resentations that  the  title  was  perfect, 
as  his  statements  were  but  an  expres- 
sion of  opinion  based  on  the  .facts. 
Fellows  V.  Evans  (1898)  33  Or.  SO,  63 
Pac.  491. 

And  in  Hawkins  v.  Wells  (1897)  17 
Tex.  Civ.  App.  860,  48  S.  W.  816,  where 
the  defendant,  a  vendor  of  land,  ex- 
pressed his  opinion  that  the  title  to  the 
land  was  good,  when  conveying  it  to 
the  plaintiff,  it  was  held  that  the  state- 
ment was  merely  the  expression  of  an 
opinion,  and  the  purchaser  was  not 
entitled  to  have  the  sale  rescinded  be- 
cause the  title  proved  to  he  defective. 

But  in  Moreland  v.  Atchison  (1867) 
19  Tex.  303,  it  appeared  that  the  de- 
fendant sold  to  the  plaintiff  a  tract  of 
land  and  represented  that  the  title 
thereto  was  good.  After  title  had 
passed,  the  plaintiff  discovered  that 
although  the  land  was  claimed  by  pre- 
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emption,  it  was  within  a  district  re- 
served from  the  operation  of  the  pro* 
emption  laws.  In  an  action  brousht 
to  cancel  the  deed,  it  wa^held  that  the 
misrepresentation  was  not  only  one  of 
law,  but  also  of  fact,  and  the  plaintiff 
was  entitled  to  recover.  "  The  court 
said:  "The  truth  or  falsehood  of  the 
representation  did  not  depend  upon  a 
mere  question  of  law;  nor  would  a 
knowledge  of  the  law  alone  have  en- 
abled the  plaintilf  to  detect  its  false- 
hood.  He  might  have  known  that  the 
land  included  within  the  boundaries 
of  the  colony  was  reserved  by  law 
from  location  and  pre-emption,  and 
still  have  been  ig^norant  of  the  fact 
that  this  land  was  within  the  bounds 
of  the  reserved  territory.  Whether 
the  defendant  had  or  could  make  a 
good  title  to  the  land  was  a  question 
of  fact  as  -^ell  as  law,  no  less  in  this 
than  in  other  cases  where  there  had 
been  a  prior  appropriation  of  the  land. 
The  naisrepresentation,  therefore,  was 
of  matter  of  fact,  as  well  as  law.  The 
consequence  is,  that  the  defendant  has 
obtained  the  property  of  the  plaintiff 
without  consideration,  and  by  means 
which  do^s  not  devest  the  latter  of  his 
title,  and  ought  not,'  on  principle,  to 
deprive  him  of  his  remedy.  We  con- 
clude that  the  plaintiff  has  stated  a 
case  which  entitled  him  to  his  action 
to  recover  back  his  property  or  its 
'  value." 

So,  in  Corbett  v.  McGregor  (1904) 
—  Tex.  Civ.  App.  — ,  84  S.  W.  278,  an 
action  for  the  rescission  of  a  convey- 
ance of  land' which  was  alleged  to 
have  been  procured  by  fraudulent  mis- 
representations as  to  the  title  of  the 
land  given  in  exchange  therefor,  it 
appeared  that  the  vendor  was  aware 
of  the  defect  in  the  title,  but  concealed 
it  from  the  plaintiff,  referring  him  to 
his  attorney,  who  assured  him  that  the 
title  was  good.  The  court  held  that 
the  plaintiff  was  entitled  to  receive  a 
good  and  marketable  titie,  and  as  it 
appeared  from  the  allegation  of  the 
petition  that  he  was  induced  to  accept 
a  doubtful  title,  the  deed  should  be 
rescinded. 

Similarly,  in  Buchanan  v.  Burnett 
(1908)  52  Tex.  Civ.  App.  68,  114  S.  W. 
406,  affirmed  in  (1909)  102  Tex.  492, 


182  Am.  St.  Rep.  900,  119  S.  W.  1141, 
an  action  to  cancel  a  convc^anoe^  it 
appeared  that  the  vendor  made  r^>- 

resentations  to  the  plaintiff  that  his 
title  was  good,  and,  acting  on  these 
representations,  the  plaintiff  pur- 
chased the  property.  The  title  was  t 
subsequently  found  to  be  defective, 
and  it  was  held  that  an  unqualified 
declaration  by  a  vendor  as  to  the  own- 
ership of  land  and  of  title  thereto  was 
an  affirmation  of  fact  rather  than  an 
expression  of  opinion,  and  therefore 
actionable.  The  court  said:  "An  un- 
qualified expression  of  ownership — of 
absolute  title — is  an  affirmation  of  fact 
notwithstanding  it  may  involve  an 
opinion  as  to  the  legal  sufficiency  of 
the  evidences  of  such  title;  and,  it  is 
well  settled  that  false  representations 
of  the  vendor^  affecting  the  validil^ 
and  sufficiency  of  his  title,  upon  which 
the  vendee  had  a  right  to  rely,  and  did 
rely,  and  which  induced  the  vendee  to 
make  the  purchase,  constitute  such 
legal  fraud  as  authorized  a  court  of 
equity  to  rescind  the  contract  and  de- 
cree a  return  of  the  purchase  mon^- 
paid.  Whether  the  representation 
was  made  with  or  without  knowledge 
of  its  falsity  is  immaterial.  In  either 
event  the  vendor  is  bound  to  make 
reparation  for  the  injury.  Neither 
does  the  fact  that  the  vendee  has  ac- 
cepted conveyance  with  covenants  of 
warrant  deprive  him  of  his  remedy 
of  rescission.". 

II,  Mimreprcsentation  a«  to  legal  qn^- 

Uon  affecUng  tlUe. 

It  the  facts  affecting  a  title  are  fully 
known  to  both  parties  to  a  sale  there- 
of, misrepresentations  by  one  of  the 
parties  as  to  the  law  affecting  the  title 
in  question  cannot  be  made  the  basis 
of  a  charge  of  fraud. 

Alabama.  —  Martin  v.  Wharton 
(1863)  38  Ala.  637;  Beall  v.  McGehee 
(1876)  57  Ala.  438. 

Aiicansas.  —  McDonald  v.  Smith 
(1«10)  95  Ark.  52S,  130  S.  W.  515. 

imiioi8.--Fish  V.  Cleland  (1864)  SS 

III.  238;  Dowdall  v.  Cannedy  (1889)  82 
III.  App.  207. 

Indiana.— Piatt  v.  Scott  (1843)  6 
Blackf.  389,  39  Am.  Dec.  436;  Smither 
V.  Calvert  (1873)  44  Ind.  242;  Conwell 
V.  Clifford  (1873)  45  Ind.  392;  Burt 
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Bowles  (1879)  69  lad.  4;  Fence  v. 
Young  (1899)  22  Ind.  App.  427,  68  N. 
E.  1060. 

Kentucky.— Pickrell  &  C.  Co.  v. 
Castleman  Blakemore  Co.  (1917)  174 
Ky.  1,  191  S.  W.  680. 

Maine.— Abbott  v.  Treat  (1886)  78 
Me.  121,  3  Atl.  44. 

Minnesota.  —  Catlin  v.-  Fletcher 
(1864)  9  Minn.  86,  Gil.  75;  Cobb  v. 
Wright  (1890)  48  Minn.  83,  44  N.  W. 
662. 

New  York.— Anonymous  (1896)  19 
Misc.  197,  43  N.  Y,  Supp.  63,  affirmed 
on  opinion  of  court  below,  in  (1897) 
23  App.  Div.  70,  48  N.  Y.  Supp.  1103. 

Wisconsin, — Prince  v.  Overholser 
(1890)  75  Wis.  646,  44  N.  W.  776.  . 

In  McDonald  v.  Smith  (Ark,)  supra, 
it  appeared  that  a  wife  had  conveyed 
land  to  her  husband,  and  that  a  person 
who  desired  to  purchase  the  land  from 
the  husband  told  the  wife  that  the  hus- 
band could  convey-  without  her  con- 
sent By  reason  of  such  representa- 
tion she  joined  in  a  conveyance  of  the 
land  to  the  purchaser.  It  was  held 
that  the  representation  of  the  purchas- 
er to  the  wife  was  only  an  expression 
of  an  opinion,  and  therefore  was  not 
a  fraudulent  representation.  The 
court  said:  "The  testimony  tends  to 
prove  that  for  twenty  years  her  con- 
v^ance  to  her  husband  had  been  rec- 
ognized and  approved  by  Mrs.  Smith; 
and  for  years,  with  her  knowledge  and 
consent,  he  held  himself  out  to  the 
world  as  the  owner  of  the  land.  When> 
therefore.  King  told  Mrs.  Smith  that 
her  husband  was  endeavoring  to  sell 
the  land,  and  that  he  could  do  so,  he 
made  no  statement  which  he  knew  to 
be  untrue,  or  which  was  necessarily 
false.  Under  the  circumstances  of  this 
case,  it  is  doubtful  if  the  statement 
was  untrue,  although  it  was  only  an 
expression  of  opinion  of  law,  and  not 
strictly  a  statement  of  fact.  It  was 
therefore  not  a  fraudulent  misrep- 
resentation.  2  Pom.  Eq,  Jur.  §  882." 

A  statement' by  a  vendor,  made  while 
negotiations  between  himself  and  the 
purchaser  were  pending,  to  the  effect 
that  his  wife,  if  she  survived  him, 
would  be  entitled  to  dower  only  in  the 
lands  of  which  he  died  seised  and  pos- 
sessed, and  not  in  lands  sold  and  con- 


veyed by  him  during  coverture,  has 
been  held  to  be  merely  a  representa- 
tion as  to  a  matter  of  law,  and  not  to 
constitute  fraud.  Martin  v.  Wharton 
(Ala.)  supra. 

In  Fish  V.  Cleland  -  (111.)  supra, 
wherein  it  appeared  that  the  purchas- 
er represented  to  the  vendor  that  land, 
in  which  the  vendor  had  a  life  estate 
and  the  purchaser,  together  with  oth- 
ers, an  estate  in  remainder,  could  not 
be  sold  without  the  consent  of  all  the 
tenants  in  common,  the  court,  in  hold- 
ing that  there  was  no  legal  fraud, 
said:  "The  representation  of  the  ap- 
pellant that  the  property  could  not  be 
sold  without 'all  the  parties  interested 
therein  consented,  if  understood  to 
mean  that  a  voluntary  sale  could  not 
be  made  without  such  consent,  was 
true,  and  one  which  everyone  must 
know  was  true;  but  if  the  representa- 
tion is  understood  to  mean  that  a  sale 
could  not  be  had  by  an  order  of  court 
without  the  consent  of  all  parties,  then 
it  was  a  representation  in  regard  to 
the  law  of  the  luid,  of  which  the  one 
party  is  presumed  to  know  as  much  as 
the  other.  A  representation  of  what 
the  law  will  or  will  not  permit  to  be 
done  is  one  upon  which  the  party  to 
whom  it  is  made  has  no  right  to  rely, 
and  if  he  does  so,  it  is  his  own  folly, 
and  he  cannot  ask  the  law  to  relieve 
him  from  the  consequences.  The 
truth  or  falsehood  of  such  a  represen- 
tation can  be  tested  by  ordinary  vig- 
ilance and  attention.  It  is  an  opinion 
in  regard  to  the  law,  and  is  always 
understood  as  Buch."* 

So,  in  Piatt  v.  Scott  (1848)  6  Blackf. 
(Ind.)  389,  89  Am.  Dec.  436,  it  was 
held  that  in  the  sale  of  a  United  States 
land  warrant  a  misrepresentation  as 
to  the  character  of  the  lands  on  which, 
under  the  Federal  statute,  the  warrant 
could  be  located,  could  not  be  made  the 
basis  of  a  charge  of  fraud.  See.  to  the 
same  effect.  Prince  v.  Overholser 
(1890)  76  Wis.  646,  44  N.  W.  775. 

And  in  Gonwell  v.  Clifford  (1873) 
45  Ind.  392,  an  action  to  foreclose  a 
mortgage  given  to  secure  a  promissory 
note,  it  appeared  that  the  plaintiff 
fraudulently  represented  to  the  de- 
fendant that  the  heirs  of  a  certain 
person  had  a  good  title  to  the  land  in 
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question.  In  holding  that  an  opinion 
a«  to  title  of  this  nature  would  not 
affect  the  validity  of  the. conveyance, 
the  court  said:  "The  allegation  that 
the  plaintiff  fraudulently  represented 
that  the  heirs,  of  Conwell  had  a  good 
title  to  the  land  does  not  show  the 
representation  of  a  fact,  btit  simply  a 
legal  opinion.  'To  constitute  a  mis- 
representation a  ground  of  fraud  for 
avoiding  the  contract,  or  to  entitle  the 
injured  party  to  his  action,  it  must  be 
in  regard  to  a  material  fact,  operating 
as  an  inducement  to  the  purchase  or 
the  making  of  the  contract^  and  upon 
which  the  purchaser  or  person  making 
the  contract  had  a  clear  Vight  to  rely. 
Frenzel  v.  Miller  (1871)  37  Ind.  17. 
There  is  no  averment  that  the  appel- 
lant made  any  false  representations  of 
any  f&ct,  6r  that  he  concealed  any- 
thing from  the  appellee ;  nothing 
showing  any  inquiry  by  the  appellee 
relative  to  the  title.  An  examination 
of  the  county  record  would  have  dis- 
closed to  him  its  history,  and  put  him 
upon  inquiry,  so  that  he  might  have 
learned  whether  the  auditor's  sale  was 
legal  or  not.  He  was  not  Justified  in 
blindly  relying  upon  the  opinion  of  the 
appellant." 

So,  in  Pence  v.  Young  (1899)  22  Ind. 
App.  427,  63  N.  E.  1060.  where  it  ap- 
peared that  the  plaintiff  was  induced 
to  execute  a  conveyance  of  property 
to  the  defendant's  testator,  her  father, 
by  his  representations  that  the  land  of 
her  maternal  grandparent  descended 
to  him  instead  of  to  her,  it  was  held 
that  the  misrepresentations  were  as  to 
matters  of  law,  and,  the  facts  affecting 
the  title  being  fully  known  to  both 
parties,  an  expression  of  opinion  as  to 
the  law  could  not  be  made  the  basis  of 
a  charge  of  fraud. 

Where  an  administrator  made  a 
statement  that  certain  property  could 
not  be  sold  without  a  decree  of  the 
court,  and  thereby  the  plaintiff  was 
induced  to  quitclaim  her  interest  in 
the  property,  it  was  held  that  the 
statement  was  an  opinion  as  to  a  mat- 
t»  of  law,  and  would  not  invalidate 
the  quitclaim  deed.  Dowdall  v.  Can- 
nedy  (1889)  32  Ul.  App.  207. 

Similarly,  in  Pickrell  &  C.  Co.  v. 
C^stleman  Blakemore  Co.  (1917)  174 


Ky.  1,  191  S.  W.  680,  the  plaintiff  al- 
leged that  a  verbal  agreement  was 
entered  into  at  the  same  time  as  the 
written  contract  which  was  made  the 
sobject  of  the  action,  and  that  the  de- 
fendant made  statements  and  assur- 
ances by  which  the  plaintiff  was  in- 
duced to  consent  to  the  omission  of 
that  agreement  from  the  writing.  The 
court  stated  that  as  the  parties  were 
sui  juris,  and  dealing  at  arm's  length, 
the  misrepresentations  were  not  tiie 
basis  of  an  action,  as  the  false  rep- 
resentations were  as  to  matters  of 
law,  and  without  any  misrepresenta- 
tion or  concealment  of  fact  they  did 
not  amount  to  fraud. 

The  plaintiff  in  Cobb  v.  Wright 
(1890)  43  Minn.  83,  44  N.  W.  662,  was 
induced  to  make  a  conveyance  to  the 
defendants  by  representations  that  his 
title  had  been  devested  by  legal  pro- 
ceedings. Holding  that  the  plaintiff 
was  not  entitled  to.a  reconveyance,  the 
court  said :  "The  case  being  such  aa 
we  have  indicated,  we  think  that  the 
plaintiffs  were  not  entitled  to  recover. 
The  plaintiff,  in  this  negotiation,  stood 
on  an  equal  footing  with  the  defend- 
ant If,  in  fact,  there  was  any.  tend- 
ency in  common  between  them,  he  did 
not,  upon  that  ground,  repose  confix 
dence  in  the  defendant,  for  he  did  not 
know  that  relation;  nor  did  the  defend- 
ant avail  himself  of  such  relation  as  a 
means  to  secure  the  end  complained  of. 
The  parties  dealt  as  strangers.  The 
plaintiff  was  informed,  notwithstand- 
ing the  defendant's  representations, 
that  some  persons  interested  in  the 
land  had  raised  questions  as  to  the 
defendant's  title,  and  that  they  were 
unwilling  to  accept  that  title  without 
a  conveyance  from  the  plaintiffs.  He 
knew  that,  if  the  plaintiffs  had  any 
remaining  interest,  this  deed  would  be 
effectual  to  transfer  it,  and  that  the 
very  purpose  of  it  was  to  effect  that 
result.  .From  the  very  nature  of  the 
representations,  he  must  be  deemed 
to  have  known  that  the  defendant's 
.statements  that  he  had  the  title,  and 
that  the  plaintiff's  interest  had  been 
devested,  could  be  but  the  expression 
of  an  opinion  concerning  the  effect  of 
legal  transactions.  He  had  the  meana 
of  knowledge  equal  to  those  of  the  de- 
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fendant.  If,  under  those  circoia-k 
stances,  he  executed  the  deed  convey- 
ing the  interests  of  the  plaintiffs^  re- 
lying upon  the  mere  representations 
of  the  defendant,  he  is  not  entitled  to 
relief.  He  should  be  deemed  charge- 
able with  want  of  tibe  ordinary  discre- 
tion which  the  law  requires  men  to 
cocercise  in  their  own  behalf,  if  he 
wecated  a  conveyance  of  real  estate 
trusting  to  the  assurance  of  the  gran- 
tee that  it  would  convey  nothing.  Un- 
der such  circumstances,  neither  courts 
of  equity  nor  of  law  will  ordinarily 
afford  relief." 

In  Catlin  v.  Fletcher  (1864)  9  Minn. 
86|  'Gil.  75,  an  action  to  set  Aside  a 
mortgage,  it  appeared  that  the  defend- 
ant, in  order  to  induce  the  pUUotiff  to 
execute  the  instrument,  represented 
to  her  that  he  would  not  enforce  it 
against  her,  but  would  collect  the 
money  from  the  indorser  of  the  note, 
and  that  when  the  money  was  collect- 
ed from  the  indorser,  the  mortgage 
would  be  cleared  off.  It  was  held  that 
the  misrepresentations  were  of  law, 
and  were  not  the  basis  of  an  action. 
The  court  said:  '*With  regard  to  the 
representations  of  defendant  that 
Swift  could  not  enforce  the  mortgage, 
it  may  be  remarked  that  there  are  not 
sufiOcient  facts  before  this  court  to 
show  that  it  was  false  in  fact,  or  that 
defendant  knew  that  the  statement 
was  false.  But,  assuming  that  the 
fttatement  was  not  true,  it  was  not  a. 
misrepresentation  of  a  material  fact, 
but  one  in  regard  to  the  legal  effect  of 
the  conveyance,  and  such  misrep- 
resentations will  not  avoid  the  in- 
Atrument.  ...  If  that  fact  was  in 
any  wise  material  to  plaintiff,  and  she 
chose  to  rely  upon  the  opinion  or  state- 
ment of  the  defendant  in  regard  to  it 
without  consulting  any  other  person, 
not  even  her  husband,  she  certainly 
fails  to  present  a  case  entitling  her 
to  the  interposition  of  a  court  of  equity 
in  her  behalf." 

So,  in  Smither  v.  Calvert  (1873)  44 
Ind.  242,  it  was  held  that  where  the 
language  of  a  deed  was  known  to  the 
grantee,  a  charge  of  fraud  could  not 
be  based  on  a  representation  as  to  the 
legal  effect  thereof,  the  court  saying: 
"As  to  the  part  of  the  ftrst  paragraph 
9  AX.R.— er 


relating  to  the  charaijt^r.  of,  the  deed, 
we  think  there  can  be  no  doubt.  As  we' 
have  ,  seen,  the  deed  was  a  warranty 
deed,  although  not  a  deed  of  general 
warranty.  It  is  alleged,  in  substance, 
that  the  plaintiffs  stated,  when  the 
deed  w»8  offered  to  them,  that  it  was 
not  such  A  deed  as  they  were  entitled 
to  receive,  and  that. they  a^erward 
received  it  upon  tiie  representation  of 
one  of  the  agents  of  the  defendant 
that  it  was  a  warranty  deed,  and  all 
the  kind  of  deed  required  in  the  state  • 
of  Iowa  to  convey  lands.  We  think 
fraud  cannot  be  predicated  upon  such 
a  representation.  It  was  such  a  deed, 
no  doubt,  as  would  convqr  lands  in 
Iowa.  It  was  not  a  general,  warranty 
deed,  and  the  plaintiffs  knew  It  was 
not.  It  showed  upon  its  face  that  it 
was  not  a  general  warranty  deed." 

Likewise,  in  Abbott  v.  Treat  (1886) 
78  Me.  121,  8  Atl.  44,  there  was  ev- 
idence from  which  it  appeared  that  the 
plaintiff  had  conveyed  by  warranty 
deed  to  the  defendant  property  which 
included  part  of  a  body  of  water  in 
which  a  third  person  held  fishing 
rights.  The  third  person  brought  an 
action  against  the  defendant  for  tres- 
pass, and  the  defendaint  falsely  rep- 
resented to  the  plaintiff  that  the  latter 
was  liable  on  his  covenants  in  the  deed 
to  the  dtfendant  to  pay  whatever 
jodgmeat  ti|e^third  part?  might  re- 
cover. The  plaintiff  thereupon  execut- 
ed a  bond  to  the  defendant  for  the 
payment  of  the  judgment.  The  suit 
at  bar  was  in  equity  to  cancel  the  bond 
in  question.  It  was  held  that  the  rep* 
resentation  as  to  legal  liability  did  not 
amount  to  fraud  of  which  a  court  of 
equity  would  take  cognizance,  but  was 
to  be  regarded  as  an  expression  of 
opinion  rather  than  as  the  assertion 
of  a  fact.  The  court  said :  "By  this 
it  should  not  be  understood  that  we 
mean  to  say  that  there  may  be  no  case 
of  misrepreseAtation  in  regard  to  the 
law  where  a  court  of  equity  would  not 
intervene*  It  may  be  that  if  a  party 
should  intentionally  deceive  another 
by  misrepresrating  the  law  to  him,  or 
should  therelqr  knowingly  take  advan- 
tage of  his  ignorance,  knowing  him  to 
be  ignorant  of  for  the  purpose  of 
deceiving  him,  a  court  of  equity  would 
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grant  relief  on  the  ground  of  fraud. 
But  we  do  not  feel  that  this  case  falls 
witiiin  tiiat  principle.  An  examination 
of  the  evidence  leaves  no  doubt  in  the 
mind  that- the  defendant  believed  the 
plaintiff  liable  upon  his  covenants  for 
the  amount  of  damage  and  coat  in  the 
Mathews  snit.  Judgment  had  been 
rendered  against  him.  Costs  and  ex- 
penses had  been  incurred  by  him  in 
attempting  to  maintain  his  title  to 
what  undoubtedly  he  believed  his  deed 
included.  And  if  his  position  is  cor- 
rect as  to  the  location  of  the  line, — - 
if  his  deed  includes  the  shore, — then 
the  plaintiff  was  liable  on  one  or  more 
of  the  covenants  at  ttie  time  the  bond 
was  given." 

In  Anonymous  (1896)  19  Misc.  197; 
43  N.  Y.  Supp.  63,  afRrmed  on  opinion 
of  court  below  in  (1897)  23  App.  Div. 
70,  48' N.  Y.  Supp.  1103,  it  appeared 
that  property  owned  by  the  plaintiff 
having  been  sold  for  taxes  several 
times,  the  defendant  wrote  to  the 
plaintiff  and  obtained  a  release  of  her 
title,  his  letter  stating  that  the  lots 
were  not  very  valuable,  and  that  she 
was  devested  of  all  rights  in  both  par- 
cels, and  that,  as  an  experiment,  the 
defendant  was  going  to  bring  a  series 
of  suits  to  set  those  sales  aside.  It 
was  held  that  the  representations 
were  not  of  fact,  but  of  legal  infer- 
ences, and  fell  short  of  those  reprfr- 
sentations  of  law  which  may  be  the 
foundation  of  a  charge  of  fraud. 

But  in  a  number  of  instances  repre- 
sentations as  to  a  matter  of  law  af- 
fecting a  title  have  been  held  to 
amount  to  legal  fraud  in  view  of  cir- 
cumstances of  confidence,  superior 
knowledge,  or  fiduciary  relations. 

Georgia.— Sims  v.  Ferrill  (1872)  46 
Qa.  585. 

Illinois.  —  Stephens  v.  CoUison 
(1911)  249  111.  225,  94  N.  E.  664;  Hicks 
v.  Deemer  (1900)  87  III.  App.  384,  re- 
versed on  other  grounds  in  (1900)  187 
111.  164,  68  N.  E.  252. 

Iowa.  —  Schneider  v.  Schneider 
(1904)  125  Iowa,  1,  98  N.  W.  159. 

Kentucky. — Bridgewater  v.  Byassee 
(1906)  29  Ky,  L.  Rep.  377,  93  S.  W.  36. 

Maine. — Jordan  v.  Stevens  (1863) 
61  Me.  78,  81  Am.  Dee.  556. 

Massachusette. — Hogan  v.  Wixted 


(1886)  138  Mass.  270;  Buaicre  v.  Beilly 
(1906)  189  Mass.  518,  76  K  £.  968. 
Oktohoaia. — See  the  reported  caM 

(White  v.  Hakkigan,  ante,  1041). 

Texas.— Ramey  v.  Allisom  (1885)  64 
Tex.  697. 

England.— Reynell  v.  Sprye  (1862) 
1  DeG.  M.  &  G.  660,  42  Eng.  Reprint^ 
710,  21  L.  J.  Ch.  N.  S.  6S3. 

In  the  reported  caae  (WHm  v.  Hab^ 
BIGAN,  ante,  1041),  a  suit  wsa  bnmght 
to  cancel  a  deed  alleged  to  have  been 
secured  fraud.    The  evidence 

showed  that  both  parties  claimed  title 
from  a  common  grantor, — the  plaintiff 
by  a  warranty  deed  and  the  defendant 
through  a  bill  of  sale  transferring  per- 
sonalty and  conv^ng  the  realty  in 
question,  which  had  been  executed 
about  a  year  prior  to  the  deed  under 
which  the  plaintiff  claimed  title,  but 
the  bill  of  sale  had  never  been  acknowl- 
edged or  recorded.  The  defendants 
obtained  the  deed  in  question  from, 
the  plaintiff  by  means  of  representa- 
tions that  the  bill  of  sale  constituted 
a  valid  transfer,  and,  having  been  exe- 
cuted prior  to  the  plaintiff's  instru- 
ment, deprived  the  latter  of  all  inter- 
est in  the  realty.  Relying  on  tbeae 
representations  the  plaintiff  executed 
the  instrument  which  was  sought  to 
be  canceled  in  the  suit  at  bar.  It  was 
held  that  a  fraud  had  been  perpetrated 
on  the  plaintiff,  and  that  he  was  en- 
titled to  a  cancelation  of  the  instru- 
ment; the  court  stating  that  although 
a  misrepresentation  of  law  afforded  no 
grounds  of  redress  or  relief,  if  one  of 
the  parties  possessed  a  superior  means 
,  of  Information,  professed  a  knowledge 
of  the  law,  and  thereby  obtained  an 
unconscionable  advantage  of  another 
who  was  ignorant,  then  a  cause  of  ac- 
tion would  He  as  if  the  misrepresen- 
tations had  been  concerning  a  matter 
of  fact. 

So,  in  Jordan  v.  Stevens  (1863)  61 
lie,  78,  81  Am.  Dec.  666,  it  appeared 
that  the  plaintiff  was  given  a  life  lease 
on  certain  property  by  her  father 
shortly  before  his  death,  which  was 
to  take  effect  on  his  death.  The  de- 
fendants, other  children  of  the  de- 
ceased, represented  to  the  plaintiff 
that  the  lease  was  void,  because  it  was 
net  to  take  effect  until  a  future  day. 
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Supposing  from  their  representations 
that  her  title  to  the  homestead  by  the 
lease  had  faffed,  she  was  induced  by 
them  to  relinquish  all  her  interest  in 
the  whole  estate  of  her  father,  in  con- 
sideration of  a  new  life  lease  from 
them  of  the  same  property  embraced 
in  her  first  lease.  It  was  held  that  the 
plaintiff  was  entitled  to  relief,  the 
court  saying:  ''No  government  conld 
be  administered  at  all  under  which 
ignorance  Of  the  criminal  law  should 
be  held  a  sufficient  excuse  for  violat- 
ing it.  •  And  the  same  principle  is  ap- 
plicable to  the  civil  law.  This  is  not 
on  the  ground  that  everyone  is  pre- 
sumed to  know  the  law.  .  .  ;  The 
ground  on  which  the  doctrine  rests  is 
this,— that  it  is  impossible  to  uphold 
the  government,  and  so  to  maintain  its 
administration  as  to  protect  public 
and  private  rights,  except  on  the  prin- 
ciple that  the  rij^ts  and  liabilities  of 
everyone  shall  be  the  same  as  if  he 
knew  the  law.  .  .  .  Instead  of  say- 
ing that  there  are  'exceptions'  to  the 
rule,  it  would  probably  be  mom  cor- 
rect to  say  that,  while  relief  will  never 
be  granted  merely  on  account  of  the 
mistake  of  the  law,  there  are  eases 
where  there  are  other  elements,  not 
in  themselves  sufficient  to  authorize 
the  court  to  interpose,  but  which,  com- 
bined with  such  a  mistake,  will  entitle 
the  party  to  relief.  ...  If  a  party 
who  himself  knows  the  law  should  de- 
ceive another,  by  misrepresenting  the 
law  to  him;  or,  knowing  him  to  be 
ignorant  of  it,  should  therein  take  ad- 
vantage of  him,  relief  would  be  grant- 
ed on  the  ground  of  fraud.  So  that 
such  a  case  Is  within  neith^  the  role 
nor  the  exception.  .  .  *  The  case 
at  bar  is  one  of  this  kind.  The  par- 
ties were  not  on  equal  terms.  The 
plaintiff  was  ignorant,  in  business  af- 
fairs as  well  as  in  other  respects. 
Having  confidence  in  the  defendants, 
she  relied  upon  what  they  told  her. 
It  does  not  appear  that  she  doubted 
the  validity  of  her  father's  lease  to 
her  until  such  doubts  were  communi- 
cated to  her  from  them.  The  proposi- 
tion for  her  to  release  her  interest  in 
all  the  other  property  did  not  origi- 
nate with  her,  but  with  them ;  and  she 
was  Induced  to  accept  it  by  the  fear. 


which  they  had  impressed  upon  her, 
that  she  otherwise  would  have  to  give 
up  the  homestead.  She  acted  under 
their  influence.  They  believed  that 
there  was  a  defect  in  the  first  lease, 
and  they  meant  to  take  advantage  of 
it.  As  was  said  by  the  master  of  the 
rolls,  afterwards  Lord  Kenyon,  in 
Evans  v.  Llewellin  (1787)  1  Cox,  Ch^ 
Gas.  383,  29  Bag:  Reprint,  1191: 
'Thoufi^  there  wias  no  fraud,  there 
was  something  like  fraud;  for  an  un- 
due advantage  was  taken  of  her  situa- 
tion. The  party  was  not  competent 
to  protect  herself;  and  therefore  this 
court  is  bound  to  afford  her  such  pro* 
tection.' " 

Hogan  V.  Wixted  (1886)  188  Maas. 
270,  presented  a  similar  question.  The 
evidence  showed  that  the  plaintiff's 
wife  died,  being  the  owner  in  fee  of 
the  land  a  reconveyance  of  which  was 
sought  in  the  suit  at  bar.  Under  the 
law  of  the  state,  the  plaintiff  was  en- 
titled to  the  whole  estate;  but  the 
defendant  represented  to  him  that  he 
was  entitled  only  to  a  life  estate,  and 
thereby  induced  the  plaintiff  to  part 
with  his  estate  at  much  less  than  its 
actual  value.  In  holding  the  plaintiff 
to  be  entitled  to  relief,  the  court  said: 
"It  does  not  appear  that  the  plaintiff 
made  any  further  inquiry  as  to  his- 
legal  inter^t  in  tiiis  estate;  and,  as- 
It  is  not  shown  that  James  Wixted  in-~ 
aay  way,  either  by  words  or  conduct^ 
fraudulently  or  otherwise^  induced', 
him  to  forbear  inquiry,  it  is  cont«ided- 
— ^npon  the  ground  that,  under  such 
circumstances,  false  representations- 
as  to  the  condition,  situation,  audi 
value  of  real  estate  are  not  actionable* 
— ^that  no  action  can  here  be  msdn- 
tained.  .  .  .  But  it  is  tibus  held  ifor 
the  reason  that  such  r^tresentations,. 
from  their  nature  and  character,  are- 
but  matters  of  opinion*  and  estimate,, 
as  to  which  men  m^  well  differ,  and' 
therefore  that  to  them  the  rule  of 
caveat  emptor  applies.  In  the  case- 
at  bar,  there  was  a  distinct  statement 
known  to  be  untrue.  Even  if  the  plain- 
tiff might  have  discovered  its  falsity 
by  taking  legal  counsel,  as  he  has  been 
deceived  thereby  and  has  acted  there- 
on to  his  own  injury,  he  ia  entitled  t» 
a  remedy." 


Digitized  by 


1060 


AMERICAN  LAW  REPORTS.  ANNOTATBD,         [9  A.LR. 


Similarly,  in  Busiere  v.  Reilly  (1906) 
189  Masa  618,  75  N.  E.  958,  wherein 
it  was  shown  that  the  plaintiff's  intes- 
tate was  induced  to  «ecute  a  deed 
of  property  to  the  defendant,  her 
brother,  by  reason  of  his  representa- 
tions that  the  instrument  would  not 
deprive  her  of  the  rigrht  to  dispose  of 
the  property  during  her  lifetime,  it 
was  held  that  the  deed  should  be  can- 
celed and  the  proper^  reconv^ed. 
The  court  said:  "The  defendant's  rep- 
resentations related  to  a  question  of 
facjt;  namely,  her  title  to  the  property; 
and  were  exactly  the  same  character 
as  in  Motherway  v.  Wall  (1897)  168 
Mass.  333,  47  N.  E.  135.  Moreover,  he 
was  her  brother,  a  visitor  at  her  house 
from  his  home  in  a  distant  state,  and 
so  far  as  the  existence  of  a  relation- 
ship of  trust  and  confidence  between 
him  and  her  had  a  bearing:,  it  must 
now,  after  the  verdict  of  the  jury,  be 
presumed  that  this  was  sufficiently 
proved.  A  mistake  as  to  title  is  a  mis- 
take of  fact,  even  though  arising  from 
an  erroneous  view  of  the  legal  effect 
of  a  deed.  Livingstone  v.  Murphy 
(1906)  1S7  Maas.  815, 105  Am.  St.  Bep. 
400,  72  N.  £.  1012.  And  it  has  been 
held  that  although  a  misrepresenta- 
tion as  to  matter  of  law  may  not  of 
itself  constitute  an  actionable  fraud, 
yet  any  misrepresentation  of  the  legal 
effect  -of  a  deed  or  other  instrument 
which  has  deceived  one  who  had  jasti- 
fiably  reposed  special  tnist  and  cod- 
Adence  in  the  maker  of  such  represen- 
tation may  constitute  such  fraud. 
Townsend  v.  Gowles  (1868)  31  Ala. 
428;  Decker  v.  Hardin  (1819)  6  N.  J. 
L.  579;  Jordan  v.  Stevens  (1862)  61 
Me.  81,  81  Am.  Dec.  566;  Abbott  v. 
Treat  (1886)  78  Me.  126,  8  Atl.  44. 
So,  if  a  grantor  is  ignorant  of  the 
law,  and  the  other  party,  knowing  this 
fact  and  alsC  knowing  the  law,  takes 
advantage  of  his  ignorance  to  mis- 
state the  law,  and  by  inequitable,  un- 
fair, and  deceptive  conduct  confirms 
his  mistake  and  conceals  the  truth, 
the  grantor  has  been  allowed  relief  in 
equity." 

Likewise,  in  Bridgewater  v.  Byassee 
:  1906)  29  Ky.  L.  Rep.  377,  93  S.  W,  35, 
it  appeared  that  the  defendant  was  in 
possession  of  certain  land,  and  the  de- 


fendant's vendor  had  purchased  tbe 
land  from  one  Hall,  ifhpse  wife  had 
not  joined  in  the  deed.  After  the 
death  of  Hall,  his  wife  conveyed  her 
interest' to  the  plaintiff,  who  was  an 
attorney.  The  plaintiff  demanded  pos- 
session of  the  property,  representing 
to  the  defendant  that  the  latter  had 
no  interest  therein.  By  reason .  of 
these  misrepresentations  the  defend- 
ant was  induced  to  execute  a  contract 
for  the  sale  of  the  land^  which  the 
plaintiff  sought  to  enforce  In  the  suit 
at  bar.  It  was  said  that  the  relation 
between  the  parties  was  such  that  the 
plaintiff  took  an  undue  advantage  Qf 
the  defendant  in  securing  the  execu- 
tion of  the  deed,  and  the  misrepresen- 
tations were  such  as  to  warrant  a  can- 
celation of  the  deed. 

A  like  decision  was  nmde  in  Schnei- 
der V.  Schneider  (1904)  126  Iowa,  1, 
98  N.  W.  169,  wherein  it  appeared  that 
the  plaintiff  was  a  resident  of  a  for- 
eign country,  and  the  defendant  was 
the  representative  of  the  estate  of  the 
plaintiff's  brother.  The  intestate  wa? 
survived  by  a  wife,  who  was  confined 
in  an  insane  asylum.  The  defendant, 
in  a  series  of  Icftters,  represented  to 
the  plaintiff  that  the  property  of  her 
brother  was  subject  to  a  life  estate  in 
the  wife,  and  by  such  misrepresenta- 
tions induced  the  plaintiff  to  sell  hw 
interest  in  the  property  to  him  for 
an  inadequate  sum.  In  holding  the 
r^reaentations  to  be  of  fact  and  to 
support  a  charge  of  fraud,  the  court 
said:  "It  is  next  said«  as  a  reason 
why  plaintiff  should  not  be  granted 
relief,  that  defendant's  representa- 
tions were  matters  of  opinion,  or  rep- 
resentations as  to  the  law,  and  there- 
fore will  not  sustain  a  charge  of  fraud. 
The  rule  upon  which  appellee  here 
relies  is  not  without  marked  excep- 
tions. A  statement  respecting  the  con- 
dition of  title  to  property,  while  in 
one  sense  a  legal  conclusion,  is  yet 
in  one  sense  so  far  an  assertion  of 
fact  that,  if  untrue,  it  affords,  under 
some  circumstances,  at  least,  sufficient 
grounds  fbr  equitable  relief  to  the 
imrty  who  thereby  has  been  deceived. 
.  .  .  A  party  having  superior  knowl- 
edge of  the  property  sold,  and  giving 
a  false  opinion  in  regard  to  a  matcer 
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of  fact,  with  intent  to  affect  the  price 
to  be  paid»  is  ffuilty  of  fraud.  .  .  . 
Whether  a  false  statement  of  opinion 
amounts  to  a  fraud  depends  largely, 
if  not  entirely,  upon  whether  the  par- 
ties do  or  do  not  deal  on  equal  terms. 
If  the  person  to  whom  the  statement 
is  made  has  reason  to  rely,  and  does 
rely,  npon  the  other,  as  a  friendly  ad- 
fiser,  and  not  as  one  trying*  to  drive 
i  good  bargain  at  his  expense,  he  will 
be  granted  relief  if  such  confidence 
be  abused.  .  .  .  Where,  in  a  con- 
tract of  sale,  the  parties  are  not  equal- 
ly familiar  with  the  value  of  the  prop- 
erly, and  one  of  them  expressly  relies 
npoa  lAxe  knowledge  and  representa- 
tions of  the  other,  false  statements  of 
value»  which  are  ordinarily  held  to  be 
mere  matters  of  opinion,  are  fraudu- 
lent" 

In  Stephens  v.  Collison  (1911)  249 
UL  225,  94  N.  E.  664,  where  the  repre- 
sentatives of  an  estate  represented  to 
the  plaintiff  that  certain  deeds  could 
Dot  be  set  aside,  it  was  held  that  al- 
tboagh  the  misrepresentations  were  as 
to  matters  of  law,  the  plaintiff  could 
obtain  relief.  The  court  said:  *'The 
rale  Bs  to  misrepresentations  of  law 
is  not  the  same  where  a  fiduciary  re- 
lation exists  as  it  is  where  there  is  no 
mch  relation  between  the  parties. 
Courts  of  eqaity  look  with  suspieion 
upon  any  transaction  by  which  a  per- 
son occupying  a  relation  of  trust  and 
confidence  towards  another  obtains 
any  benefit  from  the  confiding  party, 
and,  under  some  circumstances,  in 
floeh  cases,  will  set  aaid«  a  transaction 
on  the  ground  that  a  confidential  re- 
lation existed,  whether  the  misrepre- 
sentations were  as  to  facts  or  the 
law." 

Where  an  attorney  consulted  by  the 
vendor,  who  was  also  agent  for  the 
purchaser,  represented  to  the  vendor 
that  he  took  only  a  life  interest  under 
a  will,  whereas  he  took  a  fee  simple, 
and  the  conveyance  in  fee  was  made 
in  reliance  on  such  representation,  it 
was  held  that  this  constituted  fraud 
for  which  an  action  for  damages  could 
be  maintained.  Hicks  v.  Deemer 
(1900)  87  ni.  App.  384,  reversed  on 
other  grounds  in  (1900)  187  111.  164,  58 
N.  E.  252. 


So.  in  Sims  v.  Ferrill  (1872)  46  Ga. 
585,  the  Court  said:  "Trust  and  con- 
fidence reposed  in  a  brother-in-law  by 
his  widowed  sister-iurlaw  requires  the 
utmost  good  faith  and  fair  dealing  in 
any  contract  of  sale  -between  them. 
A  misrepresentation  of  the  law  by  the 
brother-in-law  to  bis  sister-in-law, 
whereby  she  is  led  to  believe  her  title 
to  proper^  held  by  her  is  invalid,  and 
6n  this  account  she  sells  it  to  him,, 
which  sale  is  much  to  his  advantage, 
vitiates  the  sale  at  her  election,  even 
though  such  misrepresentation  was 
made  in  good  faith.*' 

And  in  Reynell  v.  Sprye  (1852)  1 
DeG.  M.  &  G.  660,  42  Eng.  Reprint, 
710,  it  appeared  that  one  R.  was  igno- 
rant of  his  contingent  remainder  in- 
terest in  fee  as  an  heir  of  a  distant 
relative.  One  S.,  in  the  treaty  which 
ultimately  led  to  a  conveyance  to  him 
of  a  half  interest  in  the  land,  falsely 
lepresented  that  expensive  litigation 
was  necessary  to  establish  R.'s  right; 
that  it  was  usual  among  men  of  char- 
acter, in  case  of  litigation  the  result 
of  which  was  uncertain,  for  the  plain- 
tiff to  share  the  property  recovered 
with  the  solicitor,  who  agreed  to  bear 
all  expenses;  and  that  R.'8  interest 
was  contingent  on  his  surviving  the 
life  tenant  of  the  property,  whereas 
it  was  merely  contingent  on  the  life 
tenant  not  leaving,  on  her  death,  a 
child, — a  remote  possibility,  as  the  life 
tenant,  a  woman,  had  been  married 
for  over  twenty  years  and  had  had  no 
child.  It  was  held  that  these  were 
siysh  misrepresentations  as  entitled  R. 
to  have  the  conveyance  set  aside.  In 
the  course  of  the  opinion  Lord  Justice 
Cranworth  said:  "It  would  toot  be 
right  that  I  should  leave  unnoticed  an 
argument  much  pressed  at  the  bar,^ 
and  which  carries  a  semblance  of  jus- 
tice, but  to  which  I  have  not  felt  it 
possible  to  yield  my  assent.  It  was  said 
that  during  the  whole  of  the  negotia- 
tions Captain  Sprye  not  only  left  Sir 
Thomas  Beynell  at  perfect  liberty  to 
consult  his  friends  and  professional 
advisers,  but  even  on  several  occasions 
recommended  him  to  do  so.  To  a  great 
extent  this  certainly  was  the  case; 
and  if  the  relief  sought  in  this  suit 
had  rested  on  mere  mistake,  if  Cap- 
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tain  Sprye  had  not  by  misrepresenta- 
tions of  fact,  which  I  cannot  treat  as 
unintentional,  led  Sir  Thomas  Reynell 
to  believe  that  hi^  rights  were  di£Fer- 
«nt  from  what  in  truth  tb«sr  were,  it 
may  be  that  the  argument  to  which  I 
am  now  adverting  would  have  pre- 
vailed. In  such  a  case,  perhaps,  this 
<:ourt  might  have  considered  that  it 
was  the  folly  of  Sir  Thomas  Reynell 
to  have  acted  without  advice,  and 
might  have  refused  to  assist  any  per- 
son who  was  so  singularly  little  alive 
to  his  own  rights.  'Qui  vult  decipi/ 
it  is  said,  'decipiatur.'  But  no  such 
•<iue8ti<m  can  arise  in  a  case  like  the 
present,  where  one  contracting  party 
has  intentionally  misled  the  other,  by 
-describing  his  rights  as  being  differ- 
«nt  from  what  he  knew  them  really  to 
be.  In  such  a  case  it  is  no  answer 
to  the  charge  of  imputed  fraud  to  say 
that  the  party  alleged  to  "be  guilty  of 
it  recommended  the  other  to  take  ad- 
vice, or  even  put  into  his  hands  the 
means  of  discovering  the  truth.  How- 
ever negligent  the  party  may  have 
been  to  whom  the  incorrect  statement 
has  been  made,  yet  that  is  a  matter 
affording  no  ground  of  defense  to  the 
other.  No  man  can  complain  that  an- 
other has  too  implicitly  relied  on  the 
truth  of  what  he  has  himself  stated." 

111.  MUrepreaentaUon  of  fact  aifecUng 
Utte, 

While  misstatements  of  law  alone 
wjill  not  constitute  fraud,  when  euch 
misstatements  are  accompanied  by 
concealment  or  misrepresentation  of 
facts,  they  may  be  made  the  basis  of 
a  charge  of  fraud.  Herman  v.  Hall 
(1897)  140  Ho.  270,  41  S.  W.  733;  Holt 
V.  Gordon  (1915)  —  Tez»  Civ.  App.  — , 
176  S.  W.  902;  Schuttler  v.  Brandfass 
(1896)  41  W.  Va.  201,  23  S.  E.  80S. 
See  also  Lamb  v.  Lamb  (1891)  130 
Ind.  273,  30  Am.  St.  Rep.  227,  30  N.  E. 
26.  Compare  Rheingans  v.  Smith 
(1911)  161  CaL  362, 119  Pac.  494,  Ann. 
€as.  1913B,  1140. 

Where  a  vendor  of  lands  exhibited 
a  deed  from  a  court  for  a  part  of  the 
land  conveyed,  and  stated  to  the  ven- 
dee that  the  deed  exhibited  was  the 
only  conveyance  of  the  land,  and  the 
vendee  was  thereby  induced  to  witti- 
clraw  his  demand  for  an  abstract,  and 


to  rely  on  the  r^resentation  that  there 
was  no  other  entry  of  record  concern- 
ing the  title,  it  was  held  that  the  de- 
fendant was  guilty  of  fraud  in  thus 
inducing  the  plaintiff  to  buy,  it  ap- 
pearing that  there  were  encumA>ninces 
on  the  property.  Herman  v.  Hall 
(1897)  140  Mo.  270,  41  S.  W.  733. 

So,  in  Epp  V.  Hinton  (1914)  91  Kan. 
513,  L.RJV.1915A,  675,  138  Pac.  576. 
order  modified  and  rehearing  denied 
in  (1914)  91  Kan.  919,  139  Pac  379. 
an  action  to  recover  dam&gea  for  mis- 
representations made  as  an  induce- 
ment to  the  purchase  of  real  property-, 
it  appeared  that  the  transaction  out 
of  which  the  controversy  grew  was  an 
exchange  of  lands.  The  plaintiff  re- 
ceived valid  water  rights  with  reter- 
ence  to  a  part  of  the  land  conveyed  to 
him,  and  knew  that  he  was  not  to  re- 
ceive a  similar  format  evidence  of  a 
right  to  use  the  water  on  the  remain- 
der, but  was  led  to  believe  that  water 
was  available  for  irrigating  it,  and 
that  his  ownership  of  the  land  en- 
titled him  to  use  the  water.  It  wa*< 
argued  that,  under  these  conditions, 
the  question  whether  the  owner  of  the 
land  was  entitled  to  water  for  irriga- 
tion was  not  one  of  fact,  bnt  of  opin- 
ion or  law,  and  that  a  written  state- 
ment with  respect  thereto  could  not 
amount  to  such  a  false  representation 
as  to  .constitute  fraud.  In  holding  the 
representation  to  be  one  of  fact  and 
actionable,  the  court  said :  "The  quest- 
tion  whether  land  is  irrigable,  in  the 
sense  that  the  owner  has  a  legal  right 
to  water  to  be  used  upon  it,  neces- 
sarily depends  upon  the  local  law  on 
the  subject.  It  is  said  that  a  false 
representation  as  to  a  matter  of  law 
will  not  support  an  action  for  deceit, 
because  it  is  essentially  an  expression 
of  opinion.  .  .  .  But  the  question. 
What  is  the  law  of  another  state?  is 
regarded  as  one  of  fact  .  .  .  and 
a  misstatement  concerning  it  may  be 
actionable  (20  Cyc.  54).  We  think  the 
representations  here  relied  upon  could 
form  the  basis  of  the  action  apart  from 
this  consideration.  The  matter  did 
not  turn  upon  some  general  proposi- 
tion— a  naked  legal  question.  There 
was  evidence  that  the  plaintiff  was 
told  that  conditions  existed  that  made 
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it  safe  for  him  to  depend  upon  using 
the  water  unchallenged^  from  the  cir- 
ctunstance  that  it  hafl  previously  been 
Qsed  upon  this  land.  As  a  practical 
matter  this  was  a  question  of  fact. 
Tke  modem  tendency — a  wholesome 
one — is  to  restrict  rather  than  extend 
the  immunity  of  one  who  gains  an  ad- 
vantage over  another  by  purposely 
misleading  faim." 

Similarly  it  was  shown  in  Holt  v. 
Gordon  (1915)  —  Tex.  Civ.  App.  — , 
176  S.  W.  902,  that  the  grantee's  at- 
twney  represented  to  tiie  grantor  that 
the  property  covered  by  a  prerious 
deed  of  trust,  and  ottered  as  aecority^ 
was  a  faomesteadf  and  therefore  the 
deed  of  -  trust  was  invalid.  Holding 
that  there  was  fraud,  the  court  said: 
"While  the  alleged  representations 
that  the  property  was  Gordon's  hone- 
stead,  and  therefore  the  deed  ef  trust 
was  invalid  and  unenforceable  were 
but  the  expressions  of  opinions  con- 
cerning the  legal  effect  of  the  deed  of 
trust,  yet  we  are  of  the  opinion  that 
they  furnished  a  sufficient  predicate 
for  Gordon's  plea  t^t  the  deed  of  trust 
was  vitiated  on  account  of  fraud  prac- 
tised by  Holt" 

In  Schttttler  t.  Brandfass  (1895)  41 
W.  Va.  201,  23  S.  E.  808,  it  appeared 
that  the  d^endant,  the  executor  of  a 
will,  represented  to  the  plaintiffs,  chil- 
dren of  the  testator,  that  the  will  was 
worthless,  and  stated  that  unless  they 
signed  an. ^agreement  providing  for. a 
redivision  he  would  proceed  to  sell 
the  property  cowed  thereby,  although 
the  wiU  contained  no  power  of  sale 
ef  the  realty.  The  plaintiffs  were  in- 
duced by  these  representations  to  sign 
the  agreement  and  execute  deeds, 
which  they  sought  later  to  rescind  in 
tiie  suit  at  bar.  It  was  held  tiiat  the 
Vreement  and  deeds  should  be  re- 
scinded, tiie  court  stating  that  while 
misstatements  of  law  will  not  alone 
constitute  fraud,  when  such  misstate- 
ments are  accompanied  by  conceal- 
ment of  facta,  and  advantage  is  taken 
of  one's  ignorance  of  the  law,  or  there 
ia  a  relation  of  trust  and  confidence 
between  the  parties,  it  will  constitute 
such  fraud  as  will  be  relieved  by 
equity. 

In  Lamb  v.  Lamb  (1892)  130  Ind. 


273,  30  Am.  St.  Rep.  227,  30  K.  E.  36, 
it  appeared  that  the  parties  entered 
into  a  contract  of  marriage,  and  the 
plaintiff  was  induced  to  convey  all  of 
her  property  to  her  prospective  hus- 
band by  his  representations  that  the 
instrument  was  executed  to  satisfy  his 
children  as  to  the  propriety  of  the  mar- 
riage. In  holding  that  there  had  been 
such  fraud  as  to  invalidate  the  in- 
strument, the  court  said:  ''If  the  only 
fraud  on  the  part  of  the  appellee  was 
in  misreprepenting  the  legal  effect  of 
the  written  contoacty  there  eould  be 
no  recovery  in  this  case  unless  the 
situation  and  relationship  of  the  par- 
ties are  such  as  to  take  the  case  out 
of  the  ordinary  rtile.  It  is  established 
law  that  where  parties  deal  at  arm's 
length  in  respect  to  ordinary  business 
matters,  the  false  representation  of 
Mh»  legal  effect  of  a  written  instru- 
ment will  not  constitute  fraud.  But 
the  rule  that  the  fblse  representation 
of  the  legal  effect  of  a  written  instru- 
ment will  not  constitute  actionable 
fraud  does  not,  by  any  means,  apply 
to  all  cases;  on  the  contrary*  there  are 
very  many  cases  over  which  it  does 
not  extend.  .  .  .  Bat  there  was  her* 
more  than  the  misroproscntation  of 
the  legal  effect  of  an  iastmment; 
there  was  deception,  and  undue  ad- 
vantage was  taken  of  an  ignorant 
woman  by  one  who  had  obtained  her 
confidence.  There  was  dec^ition  in 
pretending  to  take  the  woman  to  an 
attorney  who  could  act  as  her  adviser 
and  protect  her  interests  as  his  client, 
but  in  fact  taking  her  to  the  attorney 
of  the  defendant,  who  was  under  a 
duty  to  him,  and  could  not  be  19ie  con- 
fidential adviser  of  one  whose  inter- 
ests were  adverse  to  his.  There  was 
undue  advantage  taken  in  putting  the 
woman  off  with  property  so  grossly 
disproportionate  in  value  to  the  es- 
tate of  her  intended  husband,  and  in 
violating  the  duty  the  defendant  was 
under  to  make  no  untruthful  represen- 
tations." 

But  in  Rheingans  t.  Smith  (1911). 
161  Cat  S62,  119  Pae.  494.  Ann.  Caa. 
1913B,  1140,  the  plaintiff  sued  to  can- 
cel a  contract  executed  by  him  to  the 
defendant.  By  the  terms  of  the  con- 
tract the  plaintiff  agreed  to  sell  a  tract 


Digitized  by 


1064  AMERICAN  LAW  REPORTS,  ANNOTATED.  [9  A.L.E. 


of  land  to  the  defendant,  and  it  was 
alleged  that  the  instrument  had  been 
executed  by  the  fraud  of  the  defend- 
ant. The  evidence  showed  that  the 
plaintiff  had  given  an  option  on  the 
land  to  a  corporation,  to  be  exercised 
within  ninety  days.  Before  the  end 
of  that  period  the  defendajit  repre- 
sented to  the  vendor  that  the  option 


had  expired,  and  offered  to  buy  the 
premises,  agreeing  that  if  tiie  corpora- 
tion holding  the  option  should  exercise 
the  right,  the  vendee  would  regard 
the  agreement  between  himself  and 
the  plaintiff  as  ineffective.  It  was  held 
that  tiie  plaintiff  had  failed  to  show 
legal  frand  in  the  false  representt- 
tiens  charged.  E.  C  B. 


CHARLES  L.  DRAKE,  Appt, 

V. 

ALBERTHA  DRAKE,  Respt  , 
Miimemta  Supreme  Courts  April  30,  1990. 
(—  Minn.  ~,  177  N,  W.  624.) 

Husband  and  wife     action  to  enjoin  tort. 

1.  The  husband  caHnot  nudntain  against  his  wife  an  action  in  equity 
to  restrain  ^nd  enjoin  the  commission  of  acts  towaifds  him  which  amount  to 
nothing  more  than  a  tort  or  series  of  torts. 

[See  note  on  this  qi*esti(m  beginning  on  page  1066.] 

—  injonction  against  nagging. 

2.  The  rale  applies  to  acts  and  con-  Stat  1913^.8  7142)  was  not  intended  to 
duct  on  lAe  part  of  the  wife  conunoaly  vest  in  either  husband  or  wife  a  right 
known  as  nagging.  of  action  of  that  kind. 

—'effect  of  statute.  [See  18  R.  C  U-  1396;  note  in  6 

3.  The  Married  Woman's  Act  (Gen.    I'-R^  1088.3 

Headnotes  by  Bbown,  Ch.  J. 


Appeal  by  plaintiff  from  an  order  of  the  District"  Court  for  Hennepin 
County  (Mol3meaux,  J.)  sustaining  a  general  demurrer  to  the  complaint 
in  an  action  brought  to  enjoin  defendant  from  further  acts  and  conduct 
injurious  to  the  health  and  comfort  of  plaintiff.   Affirmed,  - 

The  facts  are  stated  in  the  opinion  of  the  court 

Ur.  Eugene  S.  Bibb  for  appellant:  The  complaint  states  facts  sufficient 
A  husband  can  maintain  an  injunc-    to  warrant  the  court  generally  in  itt- 


tion  suit  against  his  wife. 

Gillespie  v^  Gillespie,  64  Minn.  881, 
67  N.  W.  206;  Chestnut  v.  Chestnut,  77 
111.  346;  Berdell  v.  Parkhurst,  19  Hun, 
358;  Carney  v.  Gleissner,  62  Wis.  494, 
22  N.  W.  735;  Whitney  v.  Whitney,  49 
Barb.  319;  Mason  v.  Mason,  66  Hun, 
386,  21  N.  y.  Supp.  306;  Granger  v. 
Granger,  2  N.  Y.  S.  R.  211;  Lindsay 
V.  Archibald,  65  Mo.  App.  117;  Porter 
V.  Bank  of  Rutland,  19  Vt  410;  Joyce, 
Inj.  %  973;  Stratton  v.  Stratton,  68  N. 
H.  473,  42  Am.  Rep.  604;  Kempaon  v. 
Kempson,  63  N.  J.  Eq.  783,  58  L.R.A. 
484,  92  Am.  St.  Rep.  682,  52  Atl.  360, 
625;  Duvale  v.  Duvale,  56  N.  J.  Eq. 
375,  39  Atl.  687,  40  Atl.  440. 


suing  the  injunction. 

Long  V.  Beard,  4  N.  C.  (Term  Rep. 
266);  22  Cyc.  772;  Re  Debs,  168  U. 
S.  564,  39  L.  ed.  1092,  15  Sup.  Ct  Rep. 
900;  Buck  v.  Massie,  109  La.  776,  33 
So.  767;  Allison  Bros.  Co.  v.  Allison. 
4  Silv.  Sup.  Ct.  222.  7  N.  Y.  Supp.  268; 
McGregor  v.  Case,  80  Minn.  214,  83  N. 
W.  140;  Schurmeier  v.  St  Paul  &  P. 
R.  Co.  8  Minn.  113,  Gil.  88,  83  Am.  Dec. 
770. 

Messrs.  Brady,  Robertsm,  ft  Bonner, 
for  respondent: 

A  husband  cannot  maintain  an  ac- 
tion against  his  wife  for  pure^r  per- 
sonal wrongs  committed  or  threatened 


Digitized  by 


DJRAK£ 
I—  Minn.  —, 

to  be  eommitted  by  her  against  him 
during  eorarture. 

Strom  T.  Strom^  98  Minn.  427,  6 
L.R.A.(N.S.)  191, 116  Am.  St.  Bep.  887, 
107  N.  W.  1047;  IS  R.  C.  L.  p.  1452.  % 
500;  Frankel  v.  Frankel.  78  Am.  St 
R(»>.  280,  note;  22  Cyc.  901. 

uidependent  of  the  existence  of  the 
marital  relation,  the  complaint  far^ 
nishes  no  t»sis  for  equitable  relief. 

5  Pom.  Eq.  Jur.  %  2050;  Goldberg, 
B.  ft  Co.  T.  Stablemen's  Union,  149  CaL 
429,  8  L.B.A.(N.S.)  460,  117  Am.  St. 
Rep.  .146.  86  Pac  806, 9  Ann.  Cas.  1219; 
22  Cyc.  899. 

Brown,  Ch.  J.,  delivered  the  opin- 
ion of  tiie  court: 

The  parties  to  this  action  are  hus- 
band and  wife,  though  they  have  not 
lived  together  as  such  since  Novem- 
ber, 1918,  plaintiff  having  s^arated 
from  defendant  because,  as  he 
claims,  of  her  abusive  conduct 
c&ward  him.  Her  conduct  in  that 
respect,  according  to  the  allegations 
of  the  complaint,  has  been  so  op- 
pressive, persistent,  and  long-con- 
tinued as  to  become  injurious  to 
plaintiff's  health  and  comfort,  and 
he  seeks  by  tMs  action  to  have  her 
restrained  by  injunction  from  fur- 
ther acts  and  conduct  of  the  kind. 

The  complaint  alleges  that  since 
the  year  1916  defendant  has  carried 
on  a  systematic  campaign  against 
plaintiff  of  cruel  and  inhuman 
treatment,  by  annoying  and  other- 
wise making  life  miserable  for  him; 
that  she  goes  to  his  office  and  there, 
in  tile  presence  of  others,  charges 
him  with  being  an  immoral  man, 
and  heaps  upon  him  all  sorts  of 
abuse  by  false  and  untrue  accusa- 
tions; tliat  she  has  attempted  to 
drive  him  into  bankruptcy,  and  has 
practically  ruined  his  health;  that 
by  false  and  untrue  charges  she  has 
caused  societies  to  which  he  be- 
longed to  cancel  his  membership 
therein;  that  when  she  meets  him 
on  the  public  streets  she  creates  a 
scene  by  calling  to  him  in  a  loud 
voice  to  attract  the  attention  of 
passers-by,  causing  plaintiff  great 
annoyance  and  eml»rrassment ;  that 
she  creates  like  scenes  in  the  church 
to  which  plaintiff  belongs;  that  on 
August  29,  1919,  she  employed  pri- 
vate detectives  to  waylay  and  beat 


'.  UKAKE.  1066 

177  JS.  W.  994.) 

him  up.  which  would  have  resulted 
seriously  had  not  third  persons  in- 
terfered for  his  protection;  and 
finally  that,  unless  restrained,  de- 
fendant will  continue  like  acts  of 
misconduct  to  the  annoyance,  cha- 
grin, and  irreparable  injury  of 
plaintiff. 

A  general  demurrer  was  inter- 
posed to  the  complaint,  which  was 
'  sustained,  and  plaintiff  appealed. 
The  single  question  presented  is 
whether,  under  our  statutes,  the 
husband  may  maintain  a  suit  in 
equity  against  the  wife  to  restrain 
conduct  of  .the  character  stated  and 
charged  in  the  complaint.  We 
.  answer  it  in  the  negative. 

The  allegations  of  the  complaint, 
somewhat  indefinite  in  several  re- 
spects, taken  as  a  whole,  charge  acts 
of  misconduct  on  the  part  of  defend- 
ant amounting  to  wliat  is  commonly 
known  and  understood  as  nagging, 
constituting  in  law  nothing  more 
than  a  series  of  personal  torts,  in- 
volving neither  a  breach  of  contract 
nor  specific  property  ri£^t  The  ac- 
tion then  sounds  in  tort,  and  that  it 
cannot  be  main-  H««b«id 
tained  seems  settled  wif«— Mtioa  t* 
by  the  decision  in  •'^•'^ 
Strom  V.  Strom,  98  Minn.  427,  6 
L.R.A.(N.S.)  191,  116  Am.  St.  Rep. 
387,  107  N.  W.  1047.  That  was  a 
similar  action,  one  for  an  alleged  ' 
assault  and  battery  conmiitted  by 
the  husband  on  the  wife,  and  was 
brought  by  the  wife,  and  not  by  the 
husband,  as  in  the  ease  at  bar.  The 
court,  in  disposing  of  the  case, 
recognized  and  referred  to  the  com- 
mon-law disability  of  either  spouse 
to  maintain  such  an  action  against 
the  ol^er,  and  held  that  in  the  enact- 
ment of  the  so-called  Married 
Woman's  Act  (Gen.  Stat  1913,  § 
7142),  by  which  many  of  the  com- 
mon-law disabilities  of  the  wife 
were  removed,  and  she  was  placed 
upon  an  equality  with  the  husband 
in  respect  to  the  management  and 
control  of  her  separate  property,  the 
legislature  did  not  intend  to  abro- 
gate the  rule  of  the  common  law  on 
the  subject,  by  extending  to  the  wife 
te  right  of  action  for  a  tort  commit- 
ted against  her  by  the  husband  dur- 
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ing:  coverture.  In  other  words,  that 
the  rights  and  privileges  granted  by 
the  statute  had  reference  solely  to 
the  management,  control,  and  pro- 
tection of  her  property  rights.  The 
rule  applies  equally  to  the  husband ; 
the  statute  vested  in  him  no  other 
'or  greater  right 
than  that  which 
was  thereby  con- 
ferred upon  the  wife.  No  property 
is  involved  in  this  action,  and  in  the 
Str^m  Case  a  claim  for  damages  for 
an.assault  and  battery  was  held  not 
a  property  right  within  the  intent 
and  purpose  of  the  statute. 

The  authorities  in  other  jurisdic- 
tions are  not  in  harmony,  though  the 
statutory  provisions  upon  the  sub- 
ject appear  substantially  the  same 
in  all.  A  majoiity  in  number  of  ad- 
judicated cases  apply  the  rule  fol- 
lowed in  this  state.  Thompson  v. 
Thompson,  218  U.  S.  611,  54  L.  ed. 
1180, 30  LJt.A.(N.S.)  1153. 31  Sup. 
Ct  Rep-  21  Ann.  Cas.  921; 
there  was  a  dissenting  opinion  in 
that  case  by  Mr.  Justice  Harlan, 
concurred  in  by  two  of  his  asso- 
ciates. Bandfield  t.  Bandfield,  117 
Mich.  80.  40  L.R.A.  757,  72  Am.  St. 
Rep.  550,  75  N.  W.  287;  Schultz  v. 
Christopher,  65  Wash.  496.  38 
L.R.A.(N.S.)  780,  118  Pac.  629;  13 
R.  C.  U  1395.  The  case  of  Peters  v. 
Peters.  166  Cal.  32, 23  LJI.A.  (K.S.) 
699,  103  Pac.  219,  was  similar  to 
that  at  bar,  being  one  by  the  hus- 
band against  th6  wife  for  assault 
and  battery,  and  the  California 
eiupreme  court,  construing  a  statute 
substantially  like  that  of  this  state, 
held  that  it  could  not  be  maintained. 
The  contrary  was  held  in  Brown  y, 
^rown,  88  Conn.  42,  52  L.R.A. 
(N.S.)  185.  89  Atl.  889.  Ann.  Cas. 
1915D,  70.  and  Fiedler  v.  Fiedler,  42 


Okla.  124,  52  L.R.A.(N.S.)  189, 140 
Pac.  1022,  though  the  statutes  of 
those  states  for  all  practical  pur- 
poses are  the  same  as^n  the  states 
where  the  right  of  action  is  denied. 

We  prefer  the  rule  of  the  Strom 
Case,  and  think  it  should  be  adhered 
to  until  such  time  as  the  legislature 
shall  deem  it  wise  and  prudent  to 
.  open  up  a  iield  for  marring  or  dis- 
turbing the  tranquillity  of  family 
relations,  heretofore  withheld  as  to 
actions  of  this  kind,  by  dragging 
into  court  for  judicial  investigation 
at  the  suit  of  a  peevish,  fault-find- 
ing husband,  or  at  the  suit  of  the 
nagging,  ill-t^pered  wife,  matters 
of  no  serious  mo- 
ment,  which,  if  per-  *mi>|>*t 
mitted  to  slumb^  in 
the  home  closet,  would  silently  be 
forgiven  or  fra-gotten.  If  that 
source  of  litigation  is  to  be  opened 
up  at  all,  it  should  come  about  by 
legislation.  Neither  faosband  nor 
wife  is  without  aa  appropriate 
remedy  in  such  matters^  where  of 
a  character  to  be  redressed  by  the 
courts.  The  divorce  courts  are  open 
to  them  when  the  facts  will  justify 
relief  of  that  character,  and  when 
the  misconduct  complained  of  is  of 
a  nature  to  constitute  a  crime,  the 
criminal  laws  will  funSak  adequate 
protection.  But  ttie  welfare  of  the 
home,  the  abiding  place  of  domestic 
Icve  and  affection,  the  maintenance 
of  which  in  all  its  sacredness,  undis- 
turbed by  a  public  exposure  of  triv- 
ial family  disagreemeits,  is  so  essen- 
tial to  society,  demands  and  requires 
that  no  new  grounds  for  its  disturb- 
ance or  disruption  by  judicial  pro^ 
ceedings  be  ingrafted  on  the  law  by 
rule  of  court,  not  sanctioned  or  nuule 
necessary  by  express  legislation. 

Order  affirmed. 


ANNOTATION. 
Itii^  of  one  spowe  to  enjoin  torts  of  ottier. 


In  the  reported  ease  (Dbake  v. 
Drake,  ante,  1064),  an  action  by  a 
husband  to  restrain  his  wife  from  com- 
mitting acts  of  misconduct  amount- 
ing to  what  is  commonly  known  as 


"nagging,"  it  is  held  that  such  acts  are 
nothing  more  than  a  aeries  of  per- 
sonal torts,  and  that  equi^  will  not 
restrain  them.  The  court  follows  a 
previous  decision  to  the  effect  that  the 


Digitized  by  GooQle 


ANNO.— RIGHT  OF  ONE  SPOUSE  TO  ENJOIN  TORTS  OF  OTHER.  1067 


legislature,  by  the  enactment  of  the 
so-called  Married  Woman's  Act,  did 
not  intend  to  abrogate  the  rule  of  the 
common  law  by  extending  to  the  wife 
a  right  of  action  for  torts  committed 
against  her  by  the  husband  daring 
coverture  the  rule  applying  with  equal 
force  to  the  husband. 

No  other  cases  have  been  found  di- 
rectly in  point,  although  Adams  v. 
Adams  (1868)  100  Mass.  365,  1  Am. 
Rep.  Ill,  is  somewhat  similar  in  prin- 
ciple. In  that  case  the  court  recog- 
nized the  writ  of  supplicavit,  where 
its  purpose  was  to  protect  the  com- 
plaining party  from  personal  violence 
or  abuse*  but  held  that  such  writ  could 


not  be  used  between  husband  and  wife 
where  the  acts  complained  of  afforded 
sufiicient  grounds  for  divorce.  ' 

In  Prather  v.  Prather  (1809)  4  S.  C. 
Eq.  (4  Desausa.)  33,  a  writ  of  sup- 
plicavit was  granted,  requiring  the  de- 
fendant to  cohabit  with  his  wife  and 
treat  her  as  a  man  should  treat  his 
wife. 

See  also  Codd  v.  Codd  (1816)  2 
Johns.  Ch.  (N.  Y.)  141.  wherein  the 
question  whether  a  writ  of  supplicavit 
would  issue  to  protect  a  married  wom- 
an from  acts  of  personal'  violence  by 
her  husband  was  raised,  but  not  de- 
cided. R.  G.  R. 


TBEMONT  TRUST  COMPANY 

V. 

LOUIS  BURACK. 

WMHuAweMa  Suprems  JwcUHoi  Court— Apra  1, 

(—  Mass.  — ,  126  N.  E.  782.) 

Bank  —  validity  of  stipulation  —  public  policy. 

1.  A  stipulation  that  a  bank  shall  not  be  liable  for  paying  a  stopped 
chedc  if  it  occurs  through  inadvertence  is  not  invalid  as  against  public 
policy. 

{See  note  on  this  question  beginning  on  page  1069.] 


Contract  ~~  failnre  to  read  —  effect. 

2.  Failure  of  a  depositor  signing  a 
t-equest  to  stop  payment  of  a  check  to 
read  the  provisions  of  the  request 
does  not,  in  the  absence  of  fraud,  re- 
lieve him  from  their  operation. 
Chec&  —  rii^t  to  st<^  paymrat. 

S,  The  drawer  of  a  check  retains  the 
right  to  countermand  its  payment  at 
any  time  before  it  Is  paid  or  is  cer- 
tified and  delivered  to  a  bona  fide  pur- 
chaser for  value. 

[See  6  R.  C.  L.  626-628.] 
Bank  —  payment  of  stopped  cheek  — 

liability. 

4.  In  the  absence  of  express  con- 
tract limiting  its  implied  obligation  to 


the  drawer,  the  drawee  pays  at  its 
peril  a  check,  payment  of  which  haa 
been  stopped.  ' 

—  obligation  to  payee  of  chedL 

5.  The  payee  of  a  check  is  not  an  as- 
signee of  the  fund,  and  the  bank  In- 
curs no  obligation  to  him  before  ac- 
ceptance of  the  check. 

[See  5  R.  C.  L.  488-492.] 

—  payment  due  to  tnadvertcnoe. 

6.  A  contract  relieving  a  bank  from 
liability  for  paying  stopped  cheeks 
ttirough  inadvertence  includes  a  pay- 
ment because  of  failure  to  recognize 
the  check  on  account  of  press  of  other 
business. 


Exceptions  by  plaintiff  to  rulings  of  the  Superior  Court  for  Suifolk 
County  (Morton,  J.) ,  made  during  the  trial  of  an  action  brought  to  recover 
the  amount  alleged  to  have  been  overdrawn  by  defendant,  which  resulted 
in  a  verdict  in  his  favor.  Sustained. 
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It  was  shown  by  the  evidence  that  defendant  had  been  a  depositor  in 
the  plaintiff  bank,  and  was  also  a  stockholder  in  it.  Defendant  denied 
overdrawing  his  account,  and  stated  in  his  answer  that  the  bank  had 
charged  him  the  sum  of  $400  against  his  deposit  account  which  he  claimed 
it  had  no  right  to  do. 

Further  facts  appear  in  the  opinion  of  the  court. 
Messrs.  Arthur  Berensoii  apd  Her-    check,  that  it  was  an  overdraft,  and 


bert  U.  Smith,  for  plaintiff: 

The  promise  on  the  part  of  the  plain- 
tiff to  use  the  best  methods  known  to 
it  to  prevent  oversight  and  accident  in 
stopping  payment  on  the  check  was 
gratuitous  and  without  consideration, 
and  therefore  the  plaintiff  is  not  lia- 
ble unless  it  was  grossly  negligent. 

Smith  V.  First  Nat.  Bank,  99  Mass. 
606,  97  Am.  Dec.  59,  1  Am.  Neg.  Cas. 
623;  Massaletti  v.  Fitzroy,  228  Mass. 
487,  L.R.A.1918C,  264,  118  N.  E.  168, 
Ann.  Cas.  1918B,  1088;  Bergeron  v. 
Forest,  233  Mass.  392,  124  N.  E.  74. 

The  defendant  could  not  stop  pay- 
ment as  against  a  bona  fide  holder  for 
value. 

Gage  Hotel  Co.  v.  Union  Nat.  Bank, 
171  111.  531,  39  L.R.A.  479.  63  Am.  St. 
Rep.  270,  49  N.  E.  420;  Union  Nat. 
Bank  v.  Oceana  County  Bank,  80  lU. 
212,  22  Am.  Rep.  185;  U>an  &  Sav. 
Bank  v.  Fanners  &  M.  Bank,  74  S.  C. 
210,  114  Am.  St.  Rep.  991,  54  S.  B.  364; 
Pease  v.  Landauer,  63  Wis.  20,  53  Am. 
Rep.  247,  22  N.  W.  847. 

Defendant  suffered  no  loss  by  the 
failure  of  the  plaintiff  to  stop  pay- 
ment, since  he  was  absolutely  liable 
to  Burke,  a  bona  fide  holder  for  value. 

Jacks  V.  Darrin,  3  E.  D.  Smith,  557; 
Parker-Fain  Grocer  Co.  v.  Orr,  1  Ga. 
App.  628,  57  S.  E.  1074;  Ames  v. 
Meriam,  98*  Mass.  294;  First  Nat.  Bank 
V.  Harris,  108  Mass.  614;  Robertson  v. 
Coleman,  141  Mass.  231,  55  Am.  Rep. 
471,  4  N.  E.  619;  Pease  &  Dwyer  v. 
State  Nat.  Bank,  114  Tenn.  693,  88  S. 
W.  172;  Bill  v.  Stewart,  156  Mass.  508, 
31  N.  E.  386. 

Messrs.  Hnrwitz  &  Horwitz  and 
Frank  L.  Simpeon  for  defendant. 

Pierce,  J.,  delivered  the  opinion  of 
the  court: 

This  is  an  action  of  contract  to 
recover  from  the  defendant  the 
amount  of  money  which  the  plain- 
tiff (hereinafter  called  the  bank) ,  on 
presentment,  paid  to  a  holder  of  a 
check  drawn  on  the  bank  by  the  de- 
fondant,  in  excess  of  the  deposit 
standing  to  the  credit  of  the  defend- 
ant when  the  check  was  paid.  The 
defendant  admits  that  he  drew  the 


that  it  was  paid  by  the  bank  to  the 
holder  through  the  clearing  house. 
The  plaintiff  and  defendant  are  in 
substantial  agreement  that,  on  the 
day  the  check  was  issued  and  before 
presentment  to  or  pa3nment  by  the 
jbank,  the  defendant  notified  the 
bank  to  stop  payment  of  the  check 
It  is  also  agreed  that,  without  read- 
ing, the  defendant,  at  the  time  when 
he  ordered  the  payment  stopped,  at 
the  request  of  the  plaintiff,  signed  a 
card  upon  which  the  following 
agreement  was  printed: 

"The  Tremont  Trust  Ck>mpany. 
Boston,  Mass.,  will  please  stop  pay- 
ment of  the  above-described  check. 
The  undersigned  agrees  to  hold  the 
Tremont  Trust  Company  harmless 
for  said  amount  and  for  all  expenses 
and  costs  incurred  by  it  on  account 
of  refusing  payment  of  said  check 
and  further  agrees  not  to  hold  the 
Tremont  Trust  Company  liable  on 
account  of  payment  contrary  to  this 
•lequest  if  same  occur  through  inad- 
vertence or  accident, 

"Drawer:  L.  H.  Burack." 
Written  on  other  side  of  card: 
"The  Tremont  Trust  Company 
receives  this  request  with  the  under- 
standing and  upon  the  express  con- 
dition that  it  will  use  the  best  meth- 
ods known  to  it  to  prevent  oversight 
and  accident,  but  that  it  shall  not  be 
in  any  way  liable  for  its  act  should 
said  check  be  paid  by  it  in  the  course 
of  its  business." 

In  passing  it  is  to  be  observed 
that  the  fact  that  the  defendant  did 
not  read  what  was 
printed  on  the  front  S^^'-d^S^rU"" 
and  back  of  the 
card  cannot  affect  the  ri^ts  and 
obligations  of  the  parties,  because, 
in  the  absence  of  fraud,  the  defend- 
ant is  assumed  to  have  assented  to 
all  the  provisions!  of  that  contract, 
and  agreed  to  be  bound  by  its  terms. 
Fonseca  v.  Cunard  S.  S.  Co.  153 
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Mass.  663.  12  L.R.A.  340,  25  Am. 
St  Rep.  660,  27  N.  E.  665. 

By  the  great  weight  of  authority, 
tile  drawer  of  a  check  retains  the 
right  to  counter- 
rttiMwrat!*  numd  its  payment  at 
any  time  before  it 
is  paid  or  is  certified  and  delivered 
to  a  bona  fide  holder  for  value. 
Florence  Min.  Co.  v.  Brown,  124  U. 
S.  385,  31  L.  ed.  424,  8  Sup.  Ct,  Bep. 
631.  See  cases  collected  in  2  Morse, 
Banks  &  Bkg.  and  in  7  C.  J.  §  429; 
Pease  &  Dwyer  y.  State  Nat  Sank, 
114  Tenn.  693,  88  S.  W.  172.  In  the 
absence  of  an  express  contract  limit- 
ing its  implied  obligation  to  the 
drawer,  the  drawee 
pays  at  his  peri) 
when  pas^nent  of 
the  check  has  been  stopped.  Usher 
T.  A.  S.  Tucker  Co.  217  Mass.  441, 
443,  L.R.A.1916F,  826,  106  N.  E. 
360.  The  consideration  for  an  ex- 
press agreement,  or  for  iiie  implied 
obligation  not  to  pay  a  holder  of  a 
check  after  payment  of  it  has  been 
stopped,  is  found  in,  and  springs 
from,  the  mercantile  relation  of  the 
parties  and  the  reciprocal  rights  and 
obligations  which  the  law  attaches  to 
that  relation.  The 
payee  is  not  an  as- 
signee of  the  fund 
and  the  bank  incurs  no  obligation  to 
him  before  its  acceptance  of  the 
check;  his  rights  are  against  the 
drawer  of  the  check.  Rev.  Laws, 
chap.  73,  §  206;  Carr  v.  National 
Security  ^nkt  107  Mass.  46,  9  Am. 
Bep.  6;  BuUard  v.  Randall,  1  Gray, 
605,  61  Am.  Dec.  483. 

In  the  case  at  bar  the  juiy  found 
npMi  innies  mfamitted  to  it  that  the 
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plaintiff  was  "negligent  in  failing  to 
stop  payment  after  receiving  the  or- 
der to  stop."  Upon  the  record  two 
decisive  questions  are  presented: 
(1)  Do  the  terms  of  the  iagreement 
include  negligence?  (2)  Is  it  illegal 
for  a  bank  to  contract  against  tiie 
negligence  of  its  employees  in  fail- 
ing to  atop  the  payment  of  a  check 
after  receiving  an  order  to  stop  its 
payment?  The  word  inadvertence 
in  the  printed  agreement  embraces 
the  effect  of  inattention,  the  result 
of  carelessness,  oversight,  mistake, 
or  fault  of  negligence  and  the  condi- 
tion or  character  of  being  inadvert- 
ent, inattentive,  or  heedless.  The 
word  "accident"  is  used  in  the  sense 
of  a  happening  of  an  event  vrithout 
the  concurrence  of  the  will  of  the 
person  by  whose  agency  it  was 
caused.  It  is  manifest  the  quoted 
words  were  intended  to  exonerate 
the  bank  from  the  kind  of  .negligence 
shown  by  the  record,  and  we  are 
unable  to  see  any- 
thing illegal,  or  any-  rfeV«. 
thing  opposed  to 
public  policy,  in  a  stipulaticm  or 
agreenaent  which  _^wit, 
relieves  a  bank  so  •ti»«iRti<n~ 
circumstanced  from 
the  results  of  the  mere  inattention,, 
carelessness,  oversightedness,  or 
mistakes  of  its  employees.  It  fol- 
lows that  the  plaintiff^s  exceptions 
to  the  charge,  wherein  it  was  said,. 
"The  law,  as  I  understand  it,  does 
not  recognize  the  right  of  the  bttok 
to  contiact  against  its  own  negli- 
gence," were  properly  saved,  as  in- 
consistent with  requests  numbered 
4  and  6,  and  its  exceptions  must  be 
sustained. 


ANNOTATION. 


Vafidily,  oomtractioii,  and  effect  of  atipaiatioB  or  notice  as  to  liabilily  of  bank 
wUcb  faBs  to  coBipty  widi  ocder  sliiqipni|[  pagnnaiift  of  dMdb 


A  eoneluBion  not  altogether  in  ac- 
cord with  that  in  the  reported  case 
(ntncoHT  ntDBT  Co.  v.  BuBACK,  ante, 
lOfi?)  was  reached  by  an  inferior  court 
Ht  New  York.  Elder  v.  Franldin  Nat. 
Bank  (1899)  25  Misc.  7X6,  66  N.  T. 
Supp.  576.  In  that  case  the  depositor's 


pass  book  contained  a  stipulation  that 
**it  is  further  agreed  tluit  tiie  bwk 
shall  not  be  responsible  for  the  execu- 
tion of  an  order  to  stop  payment  of  a 
check  previously  drawn;  that  the  bank 
will  endeavor  to  execute  such  -order, 
hilt  that  no  liability  shall  be  created 
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by  failure  so  to  do,  and  that  no  rule, 
usage,  or  custom  shall  be  construed 
to  create  such  liability."  It  was  found 
as  a  fact  that  the  depositor  had  no 
notice  of  this  stipulation  in  the  pass 
book,  but  the  reyiewins  court  holds 
that  if  he  had  had  notice,  the  bank 
would  still  be  liable  under  the  facts  of 
the  case,  which  were  as  follows; 
After  drawing  the  check,  and  before 
it  was  paid,  the  depositor  sent  a  notice 
in  writing  to  the  bank  not  to  pay  it; 
the  notice  was  duly  received,  and  in 
■accordance  therewith  and  pursuant  to 
the  practice  of  the  bank  an  entry  of  its 
receipt  was  made  by  the  paying  teller 
in  a  book  kept  for  the  purpose,  and  a 
similar  entry  was  made  by  the  book- 
keeper in  his  ledger  against  the  de- 
positor's account;  notwithstanding 
tbis,  when  the  check  in  question  came 
In  tiiroHgh  ttie  clearing  house  it  was 
paid  through  an  oversight  as  tha  bank 
(Officials  testified:  Speaking  of  the 
ifitipulation  la  the  pass  book,  the  court 
:states  that  "it  will  be  observed  that 
such  agreement  does  not  declare  un- 
conditionally that  for  the  failure  to 
observe  a  stop  order  the  bank  shall 
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not  be  liable,  but  it  invites  the  assent 
of  its  depositors  to  the  engagement 
by  agreeing  that  it  wiU  endeavor  to 
execute  such  orders.  This  is  a  moat 
important  qualification,  and  was  doubt- 
less inserted  as  an  assurance  to  them 
that  the  bank  would  still  exercise  some 
care  in  the  matter,  .  .  ..  Upon  a 
proper  construction  of  the  language 
used  in  the  agreement  we  are  of  the 
opinion  that  its  fair  import  was  that 
the  defendant  should  not  be  liable  if 
in  good  faith  it  paid  the  check  that 
had  been  stopped,  unless  it  failed 
properly  to  fulfil  its  agreement  to  en- 
deavor to  comply  with  the  depositor's 
direction^  In  other  words,  the  prom- 
ise to  make  such  endeavor  necessarily- 
imported  the  exercise  by  the  bank  of  ftt 
least  ordinary  care  in  so  doing.  .  .  . 
We  are  clearly  of  the  (^>inion  that  the 
construction  which  we  have  given  to 
the  •pnement  in  qme^en  is  mstaiaed 
by  both  reason  and  authority,  and  as 
the  reeofd  discloses  evidence  enough 
to  sui^rt  the  finding  of  the  trial  jus- 
tice that  the  defendant  had  been  neg- 
ligent, it  follows  ^at  the  judgment 
must  be  afilnned."  W.  A.  E. 


ORA  IRING,  Appt, 

V. 

WALTER  A.  IRING. 

Kentucky  Court  of  Appeals  — May  7,  lff80., 

(_  Ky.  — ,  221  S.  W.  219.) 

Divofiee  —  second  for  same  cause. 

A  divorce  from  her  second  husband  for  cruel  treatment  cannot  l>e  granted 
to  a  woman  divorced  from  her  first  husband  for  that  cause,  under  a  statute 
providing  that  there  shall  not  be  granted  to  any  person  more  than  one 
divorce,  except  for  living  in  adultery,  to  the  person  not  in  fault,  and  for 
the  causes  for  which  a  divorce  may  be  granted  both  husband. and  wife, 
cruel  treatment  being  a  cause  for  divorce  only  to  the  wife. 

[See  note  on  this  question  beginning  on  page  1076.] 


Appeal  by  plaintiff  from  a  judgment  of  the  Chancery  Branch,  Se(^nd 
Division,  of  the  Circuit  Court  for  Jefferson  County,  dismisslnt^  a  petUton 
filed.for  a  divorce.  Affirmed. 
.   The  facts  are  stated  in  the  opinion  of  the  court  ■ 
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Mr.  Clem  W.  Huggins  for  appellant. 
Messrs.  J.  M.  Chilton  and  Nat  C 
Cureton  for  appellee. 

Carroll,  Ch.  J.^  delivered  the  opii^ 
ion  of  the  court: 

Thia  is  a  divorce  case»  and  the 
only  question  is  whether  the  appel- 
lant, Ora  Iring,  was  entitled  to  hAve 
a  divorce  from  her  husband,  ap- 
pellee, Walter  A.  Iring. 

In  her  petition,  which  was  filed  in 
March,  1919,  the  only  ground  upon 
which  she  sought  a  divorce  was 
'*that,  without  like  or  any  fault  on 
her  part,  the  defendant  has  behaved 
toward  her  in  such  cruel  and  inhu- 
man manner  for  not  less  than  six 
months  as  to  indicate  a  settled  aver- 
sion to  her  and  such  as  to  destroy 
permanently  her  peace  and  happi- 
ness." 

To  this  petition  the  defendant  was 
duly  summoned,  but  did  not  appear, 
and  evidence  taken  on  behalf  of 
plaintiff  supported  her  ground  for 
divorce.  After  this  the  county  at- 
torney of  Jefif ers<m  county,  by  leave 
of  the  court,  was  permitted  to  and 
did  file  an  answer,  as  it  was  his  right 
and  duty  to  do  under  §  2119,  Ken- 
tucky Statutes,  resisting  the  appli- 
cation for  divorce  on  the  ground 
that  on  March  5,  1914,  the  plaintiff, 
Ora  Iring,  hdd  filed  an  action  for 
divorce  in  the  Jefferson  circuit  court 
against  her  then  husband,  Lunsford 
Boies,  in  which  petition  it  was  set 
up  as  the  only  cause  of  divorce  re- 
lied on  that  defendant,  Lunsford 
Boies,  **without  like  or  any  fault 
upon  her  part,  has  habitually  be- 
haved toward  plaintiff  for  not  less 
than  six  months  in  such  cruel  and 
inhuman  manner  as  to  indicate  a 
settled  aversion  to  her  and  to  de- 
stroy permanently  her  peace  and 
happiness."  The  answer  further 
averred  that  the  plaintiff  in  that  ac- 
tion, having  taken  evidence  that 
supported  her  cause,  was  in  May, 
1914,  granted  an  absolute  divorce 
from  the  defendant,  Lunsford  Boies, 
and  "therefore  was  not  entitled  to 
have  a  divorce  from  Iring,  as  she 
was  seeking  such  divorce  upon  the 
same  identical  grotmd  that  she  pro* 
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cured  a  divorce  from  her  former 
husband,  Lunsford  Boies." 

To  this  answer  Mrs.  Iring,  by 
counsel,  filed  a  general  demurrer, 
which  was  overruled,  and  there- 
upon, declining  to  plead  further,  her 
petition  was  dismissed,  and  she  has 
brought  the  case  here  by  appeal. 

In  §  2117  of  the  Kentucky  Stat- 
utes it  is  provided  that: 

"Courts  having  general  equity 
jurisdiction  may  grant  a  divorce  for 
any  of  the  following  causes,  to  both 
husband  and  wife : 

"1.  Such  impotency  or  malforma- 
tion as  prevents  sexuiU  inter- 
course. 

"2.  Living  apart  without  any  co- 
habitation for  five  consecutive  years 
next  before  the  application. 

"Also  to  the  psuiy  not  in  fault, 
for  the  following  causes:    .    .  . 

"2.  Living  in  adultery  witii  an- 
other man  or  woman.  .  .  . 

"Also  to  the  wife,  when  not  in 
like  fault,  for  the  following  causes : 

"Habitually  behaving  toward  her 
by  the  husband,  for  not  lees  tiian 
six  months,  in  such  cruel  and  ii^ 
human  manner  as  to  indicate  a  set- 
tled aversion  to  her,  or  to  destroy 
permanently  her  peace  or  happi- 
ness.  .   .  . 

"Also  to  tiie  husband  for  the  fol- 
lowing causes :   .  .  . 

"2.  When  not  in  Uke  fault, 
habitual  drunkenness  on  the  part  of 
the'wife  of  not  less  tlum  one  year's 
duration. 

"3.  Adultery  by  the  wife,  or  such 
lewd,  lascivious  behavior  on  her 
part  as  proves  her  to  be  unchaste, 
without  actual  proof  of  an  act  Uft 
adultery." 

It  is  further  provided  in  §  2118 
that  "a  judgment  of  divorce  author- 
izes either  party  to  marry  again, 
but  there  shall  not  be  granted  to 
any  person  more  than  one  divorce, 
except  for  living  in  adultery,  to  the 
party  not  in  fault,  and  for  the  causes 
for  whidi  a  divorce  may  be  granted 
to  both  husband  and  wiife.'' 

And  in  §  2120  that  "every  judg- 
ment for  a  divorce  may,  at  any 
time,  be  annulled  by  the  court  ren- 
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dering  it  on  the  joint  application  which  the  wife  might  obtain  a 

of  the  parties,  and  they  restored  to  divorce,  her  petition  must  be  dis- 

the  condition  of  husband  and  wife ;  missed. 

but  no  divorce  shall  thereafter  be  From  this  statement  of  the  case 

granted  between  them  for  the  same  it  will  be  seen  titot  the  question  be- 

or  a  like  cause."  fore  us  falls  witiiiii  a  very  narrow 

It  will  be  observed  that  Mrs.  compass,  depending  upon  whether 

Iring  was  granted  a  divorce  from  the  construction  of  §  2118,  insisted 

her  former  husband,  Boies,  upon  the  on  by  counsel  for  Mrs.  Iring,  or  that 

identical  ground  that  she  sought  to  adopted  by  the  lower  court,  shall 

obtain  a  divorce  from  her  husband,  prevail. 

Walter  A.  Iring,  and  therefore  the  In  opposition  to  the  construction 

correctness  of  the  judgment  of  the  put  upon  the  statute  by  the  lower 

lower  court  refusing  her  a  divorce  court,    counsel    for    Mrs.  Iring 

and  dismissing  her  petition  depends  '  earnestly  insist  that  it  would  be 

upon  the  proper  construction  of  §  detrimental  to  public  morals  to  for- 

2118,  supra.  bid  persons  who  had  been  divorced 

Repeating  again  this  section  in  from  marrying  again,  would  have  a 
part,  it  provides  that  **there  shall  tendency  to  encourage  dissolute 
not  be  granted  to  any  person  more  habits,  and,  besides,  would  be  con- 
than  one  divorce,  except  for  living  in  txary  to  justice  as  well  as  cruel  and 
adultery,  to  the  party  not  in  fault,  inhuman  punishment  to  deny  to  a 
and  for  the  causes  for  which  a  good  and  pure  woman  the  right  to 
divorce  may  be  granted  to  both  hus-  secure  a  second  divorce  if  she  was 
band  and  wife and  it  is  contended  so  unfcnftunate  as  to  innocently  con- 
by  counsel  for  Mrs.  Iring  that  tiie  tract  a  second  marriage  with  a  bru- 
meaning  of  this  section  is  that,  ex-  tal,  mean,  or  worthless  man,  and  this 
cept  for  living  in  adultery  and  for  only  because  she  had  previously  ob- 
the  causes  for  which  a  divorce  may  tained  a  divorce  from  a  former  hus- 
be  granted  to  husband  and  wife,  not  band  for  a  cause  other  than  living  in 
more  than  one  divorce  shall  be  adultery  or  that  was  not  available 
granted  to,  the  same  person  from  the  to  both  parties, 
same  person;  or,  in  other  words.  The  eloquent  and  pathetic  descrip- 
tbat  where  a  divorce  is  granted  and  tion  of  the  pitiable  plight  in  which 
the  parties  marry  again,  or  the  the  statute,  according  to  its  con- 
divorce  is  annulled  under  §  2120,  gtruction  by  the  lower  court,  would 
they  may  not  be  divorced  a  second  leave  a  good,  but  unfortunate, 
time  except  for  adultery  or  the  woman  who  had  contracted  a  second' 
causes  that  authorize  a  divorce  to  unhappy  marriage,  is  quite  affect- 
both  husband  and  wife.                .  iag^  but  we  cannot  yield  to  its  per- 

The.  lower  court,  howev^  re-  suasive  and  touching  influence,  be- 
jected  this  construction,  and,  givmg  cause  our  duty  is  to  administer  the 
the  section  a  broader  meaning,  ruled  ja^y  ag  ^e  find  it  written,  when  it  is 
that  not  more  than  one  divorce  within  the  power  of  the  legislature 
could  be  granted  to  any  person  ex-  to  enact  it  and  there  is  no  room  for 
cept  upon  the  ground  that  the  other  difference  of  opinion  as  to  its  mean- 
party  bad  been  living  m  adultery,  jn^. 

or  for  a  cause  for  which  a  divorce  ,  The  courts  have  nothing  to  do 

mic^  be  granted  to  both  huabuid  with  the  making  of  laws  concerning: 

and  wife,  and,  as  the  cause  for  which  ^e  marriage  relation, — ^who  may 

Mrs.  Iring-  was  granted  a  divorce  enter  into  it,  or  the  causes  for 

from  her  first  husband,  Boies,  and  which  divorces  may  be  granted.  The 

the  cause  for  which  she  sought  a  regulation  and  control  of  the  whole 

divorce  from  her  present  husband,  subject,  in  all  of  its  aspects,  have 

Iring,  was  not  a  cause  for  which  a  been  confided  to  the  legislature,  free 

divorce  mii^  be  granted  to  both  from  any  oonrtitutiMia!  limitation, 

parties,  but  on^  a  gnnmd  upon  with  the  exception  that  m  the  third 
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Comtitutioit  of  the  state,  adopted 
in  1860  (art  2,  §  82) »  as  wdl  as  in 
the  present  Constitution^  adopted  in 
1891  (§  59)»  the  legislature  was  pro- 
hibited from  granting  divorces,  a 
practice  that  had  been  freely  in- 
dulged in  by  the  legislature  from  the 
beginning  of  the  state  down  to  the 
adoption  of  the  Constitution  of 
1850. 

To  many  lawyers  of  to-day  it  may 
seem  curious  that  at  every  session  of 
the  legislature  from  the  beginning 
of  the  state  down  to  1850  divorces 
were  granted  by  special  acts;  some 
of  these  acts  divorcing,  under  a  title 
such  as  "An  Act  for  the  Divorce  oi 
R.  Tomlinson  et  al.,"  aa  many  as  a 
dozea  couples.  The  legi^ture»  in 
granting  these  divorces,  did  not  set 
out  in  tiie  acts  the  causes  for  which 
they  were  granted,  contenting  it- 
self with  a  brief  statement  that  the ' 
parties  named  in  the  act  were  di- 
vorced ;  and  in  Berthelemy  v.  John- 
son, 3  B.  Mon.  90,  38  Am.  Dec.  179, 
and  Cabell  v.  Cabell,  1  Met.  <Ky.) 
319,  these  legislative  divorces  were 
held  to  be  valid.  Nor  does  it  appear 
that  prior  to  1809  any  general  law 
prescribing  causes  for  which  di- 
vorces might  be  granted  had  been 
enacted. 

In  1809,  however  (see  liittell's 
Statute  Law  of  Kentudcy,  vol.  4,  p. 
19),  the  legislature  adopted  an  act 
investing  the  circuit  courts  of  the 
state  witii  the  power-  and  jurisdic- 
tion to  decree  divorces  "in  favor  of 
a  husband,  wh^e  his  wife  shall  have 
vt^untarily  left  his  bed  and  board 
with  the  intention  of  abandonment, 
for  the  space  of  three  years,  or 
where  she  shall  have  abandoned  him 
and  lived  in  adultery  with  another 
man  or  men,  or  shall  have  been  con- 
demned for  a  felony  in  any  court  of 
record  within  the  United  States.  In 
favor  of  a  wife,  where  her  husband 
shall  have  left  her,  with  the  inten- 
tion of  abandonment,  for  the  space 
of  two  years;  or  where  he  shall  have 
abandoned  her  and  lived  in  adultery 
with  another  woman  or  other 
women,  or  shall  have  been  con- 
demned for  a  felony  in  any  court  of 
record  within  the  United  States,  or 
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whore  his  treatment  of  her  is  so 
cruel,  barbarous  and  inhuman  as 
actually  to  endanger  her  life." 

And  further  provided  that  the 
decree  "shall  not  operate  so  as  to  re- 
lease the  offending  party,  who  shall 
neverthdess  remain  subject  to  all 
the  pains  and  penalties  which  the 
law  prescribes  against  a  marriage 
whilst  a  former  husband  or  wife  is 
living;  nor  shall  it  authorize  the  in- 
jured party  again  to  contract  matri- 
mony within  two  years  from  the 
time  of  pronouncing  such  final  de- 
cree." 

The  next  general  law  on  the  sub- 
ject was  an  act  of  1843  (see  Acts 
1842-48,  p.  29)  amending  the  Act  of 
1809  by  enlarging  the  causes  for 
which  divorces  might  be  granted 
and  authorizing  the  courts  to  decree 
divorces:  "1st.  In  favor  of  the 
husband,  where  the  wife  shall  be 
pregnant  by  another  man,  before 
the  marriage,  without  the  husband's 
knowledge.  2d.  Where  the  wife 
shall  almndon  the  husband  for  the 
space  of  one  year.  3d.  Where  the 
wife  shall  be  guilty  of  adultery. 
4th.  Where  there  shall  be  such  mal- 
formation as  to  render  sexual  inter- 
course impossible.  5th.  In  favor  of 
the  wife,  where  the  husband  shall 
abandon  her,  and  be  guilty  of  acts 
of  adultery,  or  where  the  husband 
has  abandoned  her  iar  the  space  of 
one  year.  6th.  Where  the  husband 
shall  be  impotent  at  the  time  of 
marriage.  Tth.  Where  the  husband 
shall  habitually  behave  toward  the 
wife  in  so  cruel  and  inhuman  man- 
ner, as  to  destroy  her  peace  and 
happiness.  8th.  Where  the  hus- 
band shall  become  an  habitual 
drunkard,  and  shall  be  wasting  his 
estate,  and  no  provision  shall  be 
made  for  the  support  of  his  wife, 
but  in  such  case,  the  court  shall  ex- 
ercise a  sound  and  cautious  discre- 
tion; and  alimony  may  be  decreed 
in  such  cases." 

This  act  further  provided  "that 
in  all  cases  where  one  party  has 
been  divorced,  the  other  party  is 
hereby  released  from  all  the  obliga- 
tions of  the  marriage  contract,  and 
restored  to  all  the  rights  of  single 
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persons.  That  from  the  rendition 
of  any  decree  for  amy  of  the  above 
causes,  the  party  obtaining  said  de- 
cree, shall  be  entitled  to  all  the 
rights  and  privileges  of  unmarried 
persons." 

In  1850  (see  Acts  of  1849-50.  p. 
54)  another  act  regulating  divorces 
was  enacted,  creating  other  causes 
for  divorce  by  the  provision  "that  in 
all  cases  whatever,  where  either 
party  to  a  marriage  contract  shall 
have  concealed  from  the  other  party 
to  such  contract,  heretofore  entered 
into,  or  which  may  hereafter  be  en- 
tered into,  at  the  time  of  marriage, 
any  contagious  and  loathsome  dis- 
ease under  which  he  or  she  may  be 
laboring;  or  where  such  marriage 
contract  has  been  entered  into  un- 
der duress,  by  force,  or  fraud,  or 
where  such  duress,  force,  or  fraud, 
has  been  practised,  or  may  hereafter 
be  practised,  in  the  procurement  of 
such  marriage,  as  renders  such 
contract,  by  the  rules  of  law.  void  ab 
initio ;  or  where  either  party  to  such 
contract  of  marriage  shall  have  been 
guilty  of  such  immoral  conduct,  or 
is  addicted  to  such  obscene  or  de- 
grading habits  as  are  destructive  of 
^he  happiness  of  the  parties  or 
either  of  them ;  or  where  such  par- 
ties to  such  contract  of  marriage, 
heretofore  entered  into,  or  which 
may  hereafter  be  entered  into,  shall 
have  separated  and  lived  apart, 
without  any  communication  what- 
soever for  the  space  of  five  years  be- 
fore the  commencement  of  any  suit 
for  a  divorce;  or  where  either  puty 
to  such  contract  of  marriage,  here- 
tofore entered  into,  shall  have  been 
guilty  of  such  unbecoming  and  dis- 
respectful conduct  as  exposing,  un- 
necessarily, the  other  to  piiblic  no- 
toriety and  reproach  for  alleged 
abandonment  in  any  public  news- 
papers or  journals  of  this  state  by 
publication,  or  by  other  unnecessary 
and  cruel  conduct,  endeavored  to 
disgrace  the  same,  it  shall  be  lawful 
for  the  judges  of  the  several  cir- 
cuit courts  of  this  commonwealth, 
upon  bill  filed  by  the  party  so  ag- 
grieved or  complaining,  alleging 
such  facts,  or  either  of  them,  as 
above  enumerated,  to  entertain  ju- 
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risdiction  of  the  same,  and  to  cause 
a  jury  to  be  impaneled  and  sworn  to 
try  the  issue  in  said  cause;  and  if, 
thereupon,  it  shall  appear  by  compe- 
tent proof,  that  the  allegation  or 
alles^tions  so  charged,  are  true,  and 
the  jury  so  impaneled,  shall  so  find 
the  same  in  their  verdict,  the  court 
before  whom  such  suit  is  pending, 
shall,  thereupon,  enter  up  a  decree 
of  divorce  upon  such  verdict." 
In  1861  (see  Acts  of  1850-51,  vol. 

1,  p.  217,  and  Revised  Statutes,  vol. 

2,  p.  17).  following  the  Constitution 
of  1850,  a  general  law  on  the  sulv 
ject  of  divorce  and  idimony  was 
adopted,  providing  that  *^he  courts 
having  chancery  jurisdiction  may 
decree  a  divorce  for  any  of  the  fol- 
lowing causes." 

The  causes  set  Out  are,  wiih  the 
exception  of  some  vertMil  differences, 
'  the  same  as  the  causes  that  may  be 
found  in  the  Kentucky  statutes. 

It  was  further  jnnvided  in  this  act 
that  "no  decree  of  divorce  shall  au- 
thorize or  permit  the  party  obtain- 
ing it  to  marry  again  until  one  year 
after  final  decree,  except  where  it  is 
herein  allowed  in  favor  of  both  par- 
ties; nor  shall  the  party  against 
whom  the  decree  is  rendered  marry 
again  in  less  than  five  years  flia?e- 
after." 

In  1854  (see  Revised  Statutes,  vol. 
2,  p.  29)  this  provision  was  amended 
so  as  to  allow  the  party  obtainin^r 
a  divorce  to  marry  again  at  any 
time  after  the  decree,  and  the  party 
against  whom  the  decree  was  ren- 
dered to  marry  at  any  time  within 
one  year  thereafter. 

It  was  further  provided  in  the  Act 
of  1851  (see  Revised  Statutes,  vol. 
2,  p,  20)  that  "every  decree  for  a 
div6rce  may  at  any  time  be  re- 
voked or  annulled  by  the  court  ren- 
dering it,  on  the  joint  application  of 
the  parties,  and  they  thereby  re- 
stored^ to  the  condition  of  husband 
and  wife;  but  no  divorce  shall  there- 
after be  granted  between  them  for 
the  same  or  a  like  cause." 

This  last  section,  which,  with  the 
exception  of  some  immaterial,  ver- 
bal differences,  is  the  same  as  §  2120 
of  the  Kentucky  Statutes,  has  been 
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a  part  of  the  body  of  the  law  since 
that  time. 

In  1873,  when  the  statute  law  of 
the  state  was  enacted  and  put  in  one 
body  under  the  title  of  "General 
Statutes  of  Kentucky/'  the  cauM 
for  which  divorces  mi^ht  be 
sranted  were  set  forth  substantial- 
ly as  in  the  Act  of  1851.  See  Gen- 
eral Statutes  of  Kentucky,  chap.  52, 
art.  3,  p.  522.  It  was,  however,  pro- 
vided that  "a  judgment  of  divorce 
authorizes  either  party  -  to  marry 
again."  In  this  Act  of  1873  (see 
General  Statutes,  chap.  52,  art.  3,  § 
5)  there  appeared  in  the  statute  law 
of  the  state  for  the  first  time  what 
is  now  §  2118  of  the  Kentncky  Stat- 
utes. 

From  this  compendium  of  the  gen- 
eral divorce  laws  of  the  state,  as 
found  in  the  statutes,  it  will  be  aem 
that  from  time  to  thne  the  causes 
for  which  a  divorce  might  be  grant- 
ed have  been  enlarged,  and  that  until 
the  Act  of  1851  a  decree  of  divorce 
authorized  either  party,  without 
limitation,  to  marry.  But  in  Act  of 
1851  the  party  obtaining  the 
divorce,  unless  upon  a  cause  allow- 
ing a  divorce  to  ootb  parties,  could 
not  marry  for  one  year  after  the 
decree,  nor  coukl  the  defendant 
marry  within  less  than  five  years. 

It  will  also  be  noticed  that  the 
Act  of  1809  required  three  years' 
abandonment  to  constitute  a  ground 
for  divorce,  while  in  subsequent  acts, 
and  now,  <me  year  is  sufficient,  and 
that  in  the  Act  of  1842  the  ques- 
tion whether  a  divorce  should  be 
granted  should  be  submitted  to  a 
jury. 

It  is  provided  in  the  Kentucky 
Statutes  (§  2117)  that  "a  jury  shall 
not  be  impaneled  in  any  action  for 
divorce,  alimony  or  maintenance," 
although  before  the  adoption  of 
this  statute  in  1893  there  was  no 
prohibition  against  jiuy  trials;  the 
statute  merely  providing  that  "the 
courts  having  general  equity  juris- 
diction may  grant  divorces." 

It  will  further  be  observed  that  § 
2120  of  the  Kentucky  Statutes,  pro- 
viding that  on  the  joint  application 
of  the  parties  a  decree  of  divorce 
might  be  annulled,  first  made  its  ap- 
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pearance  in  the  statute  law  of  the 
state  of  1851,  and  has  been  a  part  of 
the  law  since  that  time.  But  §  2118 
of  the  Kentucky  Statutes  was  first 
incorporated  into  the  law  in  1873. 

It  is  very  clear  that  §  2120  refers 
to  parties  who,  after  being  divorced, 
remarry,  or  accomplish  the  same 
end  by  having  the  divorce  proceed- 
ings annulled,  and  also  evident  that 
the  legislature  did  not  deem  this 
provision  broad  enough,  and  accord- 
ingly enacted  what  is  now  §  2116, 
and  there  can  be  no  doubt  that  the 
purpose  of  §  2118  was  to  place  a  lim- 
itation upon  the  right  of  divorce  by 
preventing  any  party  from  obtain, 
ing  divorce  except  for  a  cause  for 
which  a  divorce  might  be  granted  to 
both  parties,  or  on  the  ground  of 
adultery. 

The  legislature,  as  we  have  said, 
could  have  failed  to  provide  that  a 
divorce  might  be  granted  for  any 
cause,  and,  if  it  had  not  legislalfed  on 
the  subject  at  all,  no  divorce  could 
be  obtained ;  or  it  might,  after  hav- 
ing allowed  divorces  for  certain 
causes,  have  provided  that  neither 
party  should  ever  marry  again,  or 
that  one  of  them  might,  but  the 
other  could  not,  or  have  placed  any 
limitation  it  saw  proper  upon  the 
right  to  remarry. 

The  legislature  did  not,  however, 
deem  it  wise  to  deny  divorce  or  to 
prohibit  absolutely  the  remarriage 
of  divorced  persons,  but  was  content 
to  say  that  a  party  who  had  ob- ' 
tained  a  divorce  and  afterwards 
married  a  person  other  than  a  for- 
mer spouse  could  not  obtain  a  second 
divorce  except  for  the  cause  of  liv- 
ing in  adultery,  or  for  a  cause  for 
which  a  divorce  might  be  granted  to 
both  husband  and  wife. 

So  that,  under  this  section,  no  per- 
son can  obtain  a  second  divorce  un- 
less upon  the  ground  of  adultery,  or 
for  the  cause  for 
which  a  divorce 
may  be  granted  to 
both  parties.  The  result  of  this  is 
that,  if  a  second  unhappy  marriage 
is  contracted,  and  the  aggrieved 
party  cannot  secure  a  divorce  on 
the  ground  of  adultery,  or  for  a 
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cause  that  will  authorize  a  divorce 
to  both  parties^  the  parties  must 
continue  as  husband  and  wife  until 
there  has  been  a  ''living  apart  with- 
out any  cohabitation  for  five  con- 
secutive years/'  at  the  expiration  of 
which  time  either  may  obtain  a 
divorce,  aa  this  furnishes  cause  to 
both  parties. 


It  follows  from  what  we  have  said 
that  Mrs.  Iring  can  only  obtain  a 
divorce  upon  the  ground  that  Iring 
was  guilty  of  adiUtery,  or  by  'liv- 
ing apart  from  him  without  any  co- 
habitaition  for  five  consecutiva 
years." 

Wherefore  the  judgment  is  af- 
firmed. 


ANNOTATION. 

CwMlnMion  and  «ffecl  of  tlatiite  providing  against  more  dian  one  diwree. 


By  a  Kentucky  statute  which  was 
enacted  in  1878;  it  was  declared  that 
there  shall  not  be  granted  to  any  per- 
son more  than  one  divorce,  except  for 
living  in  adultery,  to  the  party  not  in 
fault;  and  for  the  causes  for  which  a 
divorce  may  be  granted  to  both  hus- 
band and  wife;  and  the  statutes  enu- 
merate such  impotency  or  malforma- 
tion as  prevents  sexual  intercourse, 
and  living  apart  without  any  cohabita- 
tion for  five  consecutive  years,  as  the 
grounds  upon  which  a  divorce  may  be 
granted  to  both  husband  and  wife. 

Under  this  statute  it  has  been  held 
that  a  party  who  has  once  obtained  a 
divorce  cannot  obtain  another  from 
the  same  person  except  upon  the 
grounds  specifically  enumerated;  1.  e., 
adultery,  impotency,  or  living  apart 
for  the  required  period  without  co- 
habitation. Gouge  V.  Gouge  (1893) 
14  Ky.  L.  Rep.  671,  holding  that  a  sec- 
ond divorce  for  drunkenness  cannot 
be  granted  to  a  party  who  has  pre- 
viously obtained  a  divorce  from  tiie 
same  party  for  like  cause. 

Nor  can  a  party  who  has  once  ob- 
tained a  divorce  from  one  spouse  upon 


a  ground  not  among  those  enumerated 

obtain  a  second  divorce  upon  the  same 
ground  from  a  second  and  different 
spouse.  Thus  in  the  reported  case 
(Iring  v.  Iring,  ante,  1070),  it  waf^ 
held  that  a  wife  who  had  obtained  a 
divorce  from  one  husband  on  the 
ground  of  cruel  and  inhuman  treat- 
ment could  not  obtain  a  divorce 
for  the  same  cause  from  a  sub- 
sequent husband.  It  will  be  remem- 
bered that  the  complainant  contended 
that  the  statute  should  be  limited  in 
its  application  to  cases  where  the  sec- 
ond action  was  between  the  same 
parties  as  the  £u:st,  but  this  construc- 
tion, as  above  indicated,  was  rejected 
by  the  court. 

But  it  has  been  held  that  the  word 
"divorce,"  as  used  In  the  statute, 
means  an  "absolute  divorce,"  so  that 
an  absfriute  divorce  upon  the  ground 
of  drunkenness  does  not  prevent  the 
granting  of  subsequent  separation  or 
divorce  from  bed  and  board  to  the 
same  person  upon  the  same  ground. 
Gouge  V.  Gouge  (Ky.)  supra. 

G.  J.  a 


CHRISTINA  GEBHARDT,  Respt, 

V. 

UNITED  RAILWAYS  COMPANY  OF  ST.  LOUIS,  Appt 

MiMOuri  Supreme  Court  (IHv.  No.  j;  —  March  i>,  IffUO. 

(_  Mo.  — ,  220  S.  W.  677.) 

Evidence  —  privileged  communication  —  statement  to  attorney. 

1.  One  employed  to  institute  a  lawsuit  is  not,  after  vrithdrawing  from 
the  case,  prevented  from  testifying  to  statements  made  by  the  client  shoiw- 
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ing  absence  of  any  cause  of  action,  on  the  ground  that  such  statements 
were  privileged. 
[See  note  on  this  question  beginning  on  page  1081.] 


Attorney   and   client  —  absence  of 
cause  of  action  —  withdrawal  from 

case. 

2.  An  attorney  must,  upon  learning 
by  examination  of  his  client  before 
trial  that  he  has  no  cause  of  action 
and  can  succeed  only  by  perjury,  with- 
draw at  once  from  the  case. 

[See  2  R.  C.  L.  958.] 
Evidence  —  admissions  by  infant. 

S.  An  infant  plaintiff  who  has  ar- 
rived at  years  of  discretion  so  as  to  be 
a  competent  witness  may  make  admis- 
.lions  against  interest  which  are  ad- 
missible against  him  at  the  trial. 

[See  1  R.  C.  L.  488;  14  U.  C.  L.  282.] 


Infant      power  of  next  frimd  to  ad- 
mit away  rights. 

4.  A  guardian  ad  litem  or  next 
fnend  of  an  infant  cannot  admit  away 
the  infant's  rights  in  the  pleadings. 

[See  14  R.  C.  L.  291.]      ,  \ 

Evidence  —  of  attempt  at  bribery  — 
conspiracy. 

6.  Where  there  is  evidence  of  a  con- 
spiracy between  an  infant  and  next 
friend  to  defraud  a  defendant  by  a 
false  claim  of  injury,  evidence  is  ad- 
missible of  attempts  by  the  nott  friend 
to  bribe  witnesses  to  give  false  tuti- 
mony  in  the  case. 


Appeal  by  defendant  from  an  order  of  the  Circuit  Court  of  the  City 
of  St.  Louis  (Davis,  J.)  granting  plaintiff's  motion  for  new  trial  in  an 
action  brought  to  recover  damages  for  personal  injuries  alleged  to  have 
been  received  when  defendant's  car  left  the  tradk.  Reversed. 
The  facts  are  stated  in  the  opinion  of  the  court. 
Messrs.  Charles  W.  Bates*  T.  £. 
Francis,  and  Chaoncey  H.  Clarke,  for 
appellant : 


Plaintiff's  admission  to  Fensky,  her 
attorney,  in  the  presence  of  Gillespie, 
tvbo  was  not  her  ali^orney,  that  she 
was  not  on  the  car  at  the  time  of  the 
accident,  was  made  in  pursuance  of 
the  perpetration  of  a  fraud  upon  de- 
f«B(iant. 

,,HamiI  v.  England,  50  Mo.  App.  338 ; 
State  v.  Faulkner.  176  Mo.  646,  75  S. 
W.  116;  State  v.  Lehman,  175  Mo.  619, 
T5  S.  W.  139;  State  v.  McChesney,  16 
Ho.  App.  259. 

Plaintiff's  admission  to  Fensky,  her 
attorney,  was  not  privileged  as  a  con- 
fidential communication  between  at- 
torn^ and  client,  for  the  reason  that 
it  was  not  made  to  him  in  confidence, 
bat  was  made  to  him  in  the  presence 
of  Gillespie,  who  was  not  her  attor- 
ney, but  a  third  party,  and  to  her  a 
total  stranger. 

Doheny  v.  Lacy,  168  N.  Y.  213,  61 
N.  E.  255;  People  v.  Farmer,  194  N. 
T.  251,  87  N.  E.  457. 

A  showing  that  in  the  obtainment 
of  evidence  Gebhardt  was  guilty  of  at- 
traipted  subornation  of  perjury  was 
relevant,  for  the  reason  that  it  re- 
vealed the  fraudulent  nature  of  plain- 
tiff's case,  and  it  was  admissible  under 
the  doctrine  of  respondeat  superior. 

Adams  v.  Hannibal  &  St.  J.  R.  Co. 
74  Mo.  553,  41  Am.  Rep.  333. 


Evidence  of  Gebhardt's  attempted 
subornation  of  perjury  was  admissible 
for  the  reason  that  plaintiff  and  her 
next  friend  were  joint  conspirators  in 
the  attempted  perpetration  of  a  fraud 
upon  defendant,  which  attempt  waa 
made  in  pursuance  of  such  plan  and 
with  reference  to  that  object. 

Hellman  v.  Somerville.  212  Mo.  416, 
111  S..  W.  30;  State  ex  rel.  Kimbrell  v. 
People's  Ice,  Storage  &  Fuel  Co.  246 
Mo.  168,  151  S.  W.  101;  Palmer  v. 
Huckstep,  197  Mo.  App.  512,  196  S.  W. 
1053;  State  v.  Fields,  234  Mo.  616,  138 
S.  W.  518 ;  State  ex  rel.  Redmon  v.  Du- 
rant,  53  Mo.  App.  493. 

The  relationship  of  attorney  and 
client  is  a  prime  prerequisite  to  the  ex- 
istence of  privilege. 

Wilson  V.  Godlove,  34  Mo.  337;  Huff- 
man v.  Huffman,  132  Mo.  App.  44,  111 
S.  W.  848. 

Plaintiff,  although  a  minor,  absent 
a  denial  or  explanation,  is  conclusively 
bound,  as  if  an  adult,  her  admis- 
sions. 

Pledge  V.  Griffith,  199  Mo.  App.  303. 
202  S.  W.  460;  Hamblett  v.  Hamblett, 
6  N.  H.  333;  Atchison.  T.  &  S.  F.  R. 
Co.  V.  Potter,  60  Kan.  808,  72  Am.  St. 
Rep.  386,  58  Fac.  471,  6  Am.  Neg.  Rep. 
512;  Haile  v.  Lillie.  3  Hill.  149;  Mc- 
Coon  v.  Smith,  3  Hill,  147,  38  Am.  Dec. 
623;  1  R.  C.  L.  p.  488,  §  25;  14  R.  C.  L. 
p.  282,  §  51;  Koester  v.  Rochester 
Candy  Works,  194  N.  Y.  92,  19  L.R.A. 
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(N.S.)  788,  87  N.  E.  77,  16  Ann.  Caa. 
589;  Coons  v.  Pritcliard,  69  Fla.  362, 
L.R.A1915F,  558,  68  So.  225,  9  N.  C. 
C.-A  483;  Mather  v.  Clark,  2  Aik. 
( Vt)  209 O'Neill  v.  Read,  7  Ir.  L.  Rep. 
434. 

Messrs.  WUliam  L.  Bohftenknmp  and 
James  T.  Roberts  for  respondent. 

Small,  filed  the  following  opin- 
ion: 

I.  Appeal  from  the  circuit  court 
of  the  city  of  St.  Louis. 
.  Suit  for  $15,000  for  personal  in- 
juries. The  jury  found  for  defend- 
ant. The  court  granted  a  new  trial 
to  plaintiff  on  the  ground  that  the 
court  erred  in  admitting  testimony 
on  behalf  of  defendant,  from  which 
order  defendant  appealed.  Th&  tes- 
timony, so  improperly  admitted  as 
contended  for  by  respondent's 
learned  counsel,  was  that  of  the  wit- 
ness Qharles  Fensky,  who  was  the 
original  attorney  for  plaintiff,  and 
one  Grant  Gillespie,  who  testified  in 
effect  that  plaintiff  told  them  in 
each  other's  presence  that  she  was 
not  on  the  car  as  stated  in  her  peti- 
tion, and  consequently  was  not  in- 
jured by  the  defendant;  and  that 
the  court  iUso  erred  in  admitting  the 
testimony  of  several  witnesses  to 
the  effect  that  Looia  Gebfaardt,  the 
plaintiff's  father  and  next  friend  in 
the  case,  attemjAed  to  bribe  them  to 
commit  perjury  in  testifying  that 
plaintiff  was  on  the  car. 

The  only  question  raised  on  this 
appeal  is  whether  said  testimony 
was  properly  admitted. 

Plaintiff  testified:  That  on  June 
7,  1913,  she  left  the  laundry  where 
she  worked,  at  about  3  o'clock  in  the 
afternoon,  and  took  a  Delmar  avenue 
car  to  go  to  her  honje  on  Wren 
avenue.  That  a  Miss  Laura  Woods 
accompanied  her  to  Union  avenue, 
where  they  took  a  Union  avenue  car 
going  north.  Miss  Woods  rode  with 
her  until  they  reached  Mathews 
avenue,  when  she  alighted.  As  soon 
as  Miss  Woods  got  off,  the  plaintiff 
testified  she  fell  asleep  and  rode  out 
to  the  end  of  the  car  line,  which 
was  a  block  beyond  Wren  avenue 
where  she  intended  to  get  off.  That 
she  did  not  awaken  when  the  car 
turned  around  at  the  end  of  its 
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journey,  but  remained  in  her  seat 
asleep,  riding  backwards,  until  the 
car  on  its  return  trip  reached  Birdi- 
er  road,  where  it  ran  off  the  track 
and  she  was  injured.  She  says  she 
was  acquainted  with  the  conductor, 
a'  Mr.  Daly,  and  that  he  carried  her 
back  to  Bircher  road,  where  the  ac- 
cident happened,  without  awak^- 
ing  her,  or  turning  the  seat,  or  col- 
lecting another  fare  from  her,  or 
putting  her  off  at  Wren  avenue.  . 

There  is  no  controversy  in  the  evi- 
dence that  a  car  did  leave  the  track 
at  Bircher  road,  and  that  there  were 
a  number  of  passengers  on  it  at  the 
time,  some  of  whom  were  injured. 
But  there  was  no  evidence  of  any- 
one to  corroborate  the  story  of  the 
plaintiff  that  she  was  on  the  car  at 
the  time,  or  that  in  going  home  that 
afternoon  she  fell  asleep  and  rode 
out  to  the  end  of  the  car  line,  or  that 
she  remained  sleeping  in  the  car  and 
was  in  the  car  when  it  made  its  re- 
turn journey. 

The  suit  was  originally  brought 
by  Charles  Fensky,  as  attorney  for 
plaintiff,  on  February  16,  1914,  by 
her  father,  Louis  Gebhardt,  as  her 
next  friend.  On  March  13,  1917, 
on  the  suggestion  of  plahttlff  that 
she  had  attained  the  age  of  eighteen 
years,  the  court  ordered  that  her 
next  friend  be  discharged,  and 
that  the  further  prosecution  of  the 
suit  should  be  in  her  own  name 
and  right.  On  the  trial  March  19, 
1917,  Charles  Fensky,  plamtiff's 
original  attorney,  testified  on  behalf 
of  the  defendant  that  he  withdrew 
from  the  case  in  open  court,  before 
it  was  first  set  for  trial,  on  October 
20,  1914,  and  that  the  plaintiff  and 
her  father  were  both  present  in 
court,  and  that  he  (Fensky)  made  a 
statement  to  the  court  in  their  pres- 
ence at  the  time  of  so  withdrawing. 
On  objection  of  counsel  for  plaintiff, 
he  was  not  permitted  to  say  what 
that  statement  was.  But,  over  the 
objection  of  plaintiffs  counsel  that 
the  conversation  was  privileged, 
Fensky  was  permitted  to  state  that, 
about  three  days  before  he  witlv 
drew  from  the  case,  the  plaintiff 
was  in  his  office,  and  that  she  ad- 
mitted in  the  presence  of  another 
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attorney.  Grant  Gillespie,  who  was 
in  no  way  connected  with  her  case, 
that  she  was  not  on  the  car  at  all ; 
that  after  that  statement  he  went 
into  open  coart  and  withdrew  from 
the  case. 

Grant  Gillespie  testified  for  de- 
fendant: That  he  had  an  office  in 
the  same  suite  with  Charles  Fensky, 
and  a  few  days  prior  to  October  20, 
1914,  he  was  called  into  Fensky's 
office,  while  the  plaintiff  was  there. 
Thait  although  he  and  Fensky  had 
discussed  thiis  case  and  had  confer- 
ences about  it  together  as  lawyers 
in  the  case,  he  (Gillespie)  was  not 
an  attorney  in  the  case,  and  was  not 
in  any  wise  connected  with  it.  Over 
the  plaintiff's  objection  that  the 
conversation  was  privileged,  the 
court  permitted  Gillespie  to  testify 
that,  while  he  was  in  Fensky's  office 
on  this  occasion,  the  question  came 
up  as  to  whether  or  not  the  plaintiff 
was  on  the  car,  and  that  she  said 
that  she  took  the  car  and  went  to 
Union  avenue,  and  there  she  trans- 
ferred to  the  Union  avenue  line ;  that 
she  rode  to  the  end  of  the  line  out 
to  Walnut  pazk;  that  she  went  to 
sleep  on  the  car,  and  when  she 
awiUcened  it  was  in  the  crash  of  the 
wreck,  coming  back  somewhere 
near  down  the  raihroad  tt^cks  where 
they  cross  Union  avenue.  That  he 
asked  her  whether  she  was  on  the 
car,  and  she  said,  "Well,  I  must 
have  been."  And  he  said,  ''You 
know  whether  you  were  on  the  car 
or  not/'  and  for  her  to  tdl  the  tmth 
about  it.  Then  she  went  on  "and 
said  she  Vasn*t  on  the  car.'  " 

Soaeph  Logomarsino  testified  for 
defendant  that  he  was  on  the  car 
when  it  was  derailed,  and  that  he 
had  a  case  against  the  company  for 
injuries  to  himself;  that  Charles 
Fensky  was  his  attorney,  and  that 
his  case  was  settled ;  that  he  did  not 
see  the  plaintiff  there.  And,  over 
the  objection  of  plaintiff  that  the 
testimony  was  hearsay,  he  testified 
that  plaintiff's  father,  Louis  Geb- 
hardt,  came  to  see  him  and  asked 
him  if  he  saw  plaintiff  on  the  car, 
and  that  he  told  Gebhardt  that  he 
did  not  see  her.  Gebhardt  came  a 
second  time,  and  this  time  he 
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brought  the  plaintiff  with  him,  and 
the  witness  said:  "I  don't  recog- 
nize her  in  those  clothes."  Geb- 
hardt asked  plaintiff  to  go  home  and 
change  her  clothes,  which  she  did, 
and  returned,  and  still  the  witness 
could  not  recognize  her  as  being  on 
the  car.  The  first  time  Gebhardt 
came,  he  brought  the  witness  nearly 
a  half  a  pint  of  whisky  and  a  cigar. 
The  next  time  Gebhardt  said  to  wit- 
ness, "If  you  can  remember  seeing 
my  little  girl  on  the  car,  I  will  give 
you  $100,"  to  which  the  witness  re- 
plied, "There  is  nothing  doing." 

Mrs.  Dietz,  a  witness  for  defend- 
ant, testified  that  she  was  on  the 
car,  and  that  she  was  one  of  the  in- 
jured, and  had  a  suit  against  the 
company,  and  that  Charles  Fensky 
was  her  attorney ;  that  her  case  ha^ 
been  disposed  of;  that  she  was  ac- 
quainted with  the  plaintiff,  and  with 
the  plaintiff's  father  and  mother; 
that  she  did  not  see  plaintiff  on  the 
car  at  the  time  of  the  accident. 
And  over  plaintiff's  objection  that 
it  was  hearsay,  Mrs.  Dietz  testified 
that  plaintiff's  father,  Louis  Geb- 
hardt, was  a  friend  of  her  hus- 
band's; that  she  saw  him  several 
times  at  her  home,  and  he  said  to 
her,  "he  wanted  to  have  his  case  set, 
and  he  could  not  find  any  witnesses 
for  it,"  and  he  asked  her,  "could" 
she  "do  him  a  favor,  and  he  give 
me  $60  if  I  did  swear  to  it  I  saw  her 
in  the  car;"  that  she  told  him  she 
would  not  do  it,  that  she  would  tell 
nothing  but  the  truth;  that,  after- 
wards, a  few  days  or  a  week  or  so, 
she  had  a  conversation  with  the 
plaintiff,  in  which  the  plaintiff  asked 
her  (the  witness)  to  "do  her  a  fa- 
vor," and  said  to  her:  "Mrs.  Dietz, 
will  you  please,  after  you  come  to 
the  court,  and  they  ask  you  about  it, 
would  you  please  not  say  anything 
about  father  promised  you  money-; 
he  will  beat  me." 

Plaintiff  in  her  testimony  denied 
the  conversation  testified  to  by  all 
the  witnesses  against  her. 

Louis  Gebhardt,  the  father  and 
next  friend  of  plaintiff,  who  brought 
the  suit,  was  not  called  as  a  witness. 

Plaintiff  testified  that  she  had  no 
conversation  with  Grant  Gillespie, 
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but  that  he  was  .  there  with  Charles 
Fensky,  and  she  thought  they  were 
both  attorneys  together,  when  Gil- 
lespie was  there  talldng  with  Fen- 
sky  aboat  her  case.  The  only  tiine 
she  saw  GOlespie  was  when  Fensky 
brought  him  in;  that  she  thought 
that  Gillespie  was  one  of  the  attor- 
neys, but  at  no  ,  time  was  he  one  of 
her  attoiaieys.  He  had  never  had 
anything  to  do  with  her  case,  but 
they  were  there  together  and  dis- 
cussed  the  case  together.  She  had 
no  agreement  nor  contract  of  any 
kind  with  Grant  Gillespie. 

II.  We  have  no  doubt  that  the  tes- 
timony of  the  witness  Fensky  wss 
entirely  proper.  It  is  true  that  after 
a  crime  has  been  committed  the  ac- 
cused or  guilty  person  may  freely 
consult  and  even  disclose  his  guilt 
to  his  attorney,  in  order  to  prepare 
his  defense.  In  such  circum- 
stances, the  law  puts  the  seal  of 
secrecy  upon  such  conmiunications. 
But  neither  under  our  statute  <Mo. 
Rev.  Stat.  1909,  §  6362)^  nor  at  com- 
mon law,  of  which  said  statute  is 
simply  declaratory,  can  a  person 
employ  an  attorney  for  the  purpose 
of  aiding  and  abetting  him  in  the 
commission  of  a  future  crime  or 
fraud,  and  thereby  seal  the  lips  of 
his  lawyer  to  secrecy  and  thus  pre- 
vent the  exposure  or  detection  of 
such  crime  or  fraud.  The  privi- 
leged communication  may  be  a  shield 
of  defense  as  to  crimes  ah*eady  com- 
mitted, but  it  cannot  be  used  as  a 
sword  or  weapon  of  offense  to  en- 
able persons  to  carry  out  contem- 
plated crimes  against  society.  The 
law  does  not  make  a  law  office  a  nest 
of  vipers  in  which  to  hatch  out 
frauds  and  perjuries.  This  case 
was  first  set  for  trial  on  the  20th  of 
October,  1914,  and  it  was  not  only 
.the  right,  but  it  was 

the  duty,  of  Attor- 
Scuon-w?;*-  ney  Fensky,  when 
draw*!  fw»m      he  found,  upon  ex- 

amining  his  client 
before  the  trial,  that  the  case  had 
no  foundation  in  fact  and  could  not 
be  successfully  maintained  without 
perjury,  to  at  once  withdraw  from 


the  case,  as  he  did,  and  to  ptvnuA. 
the  consummation 
of  the  contemplated  ^^l^^l^ 
crime  and  fraud  by  eow»mi«aUM 
testifying   to   the  7^:^:^*'' 
facts  as  related  to 
him  by  the  plaintiff.   Such  commu- 
nication was  not  privileged.   It  is 
unnecessary  to  add  anything  to 
what  has  been  so  forcibly  said  on 
this  subject  by  Judge  Ellison  in 
Hamil  v.  England,  50  Mo.  App.  338, 
and  by  Judge  Gantt  in  State  v. 
Faulkner,  175  Mo.  546, 75  S.  W.  116. 
and  State  v.  Lehman;  175  Mo.  619, 
75  S.  W.  189. 

The  testimony  of  the  witness 
Grant  Gillespie  was  therefore  also 
admissible,  even  if  he  had  been 
plaintiffs  attorney,  which  he  wa^ 
not. 

III.  We  must  also  rule  against  the 
proposition  urged  by  respondent's 
counsel  that  an  infant  is  incapable 
of  making  admissions  of  fact  which 
would  be  admissible  against  him  in 
the  trial  of  his  cause.  The  plaintiff 
in  this  case  had  reached  llie  age  of 
discretion,  and  was  competent  as  a 
witness.  She  was,  therefore,  com- 
petent to  make  admissions  against 
herself,  and  it  was 
for  the  triers  of  S?*i':KS!" 
fact  to  determine 
the  effect  of  any  such  admissions,  in 
view  of  her  age,  intelligence,  and  all 
the  facts  and  circumstances  in  the 
case.  Pledge  v.  Griffith,  199  Ma 
App.  303,  202  S.  W.  460;  Atchison. 
T.  &  S.  F.  R.  Co.  v.  Potter,  60  Kan. 
808,  72  Am.  St.  Rep.  385,  58  Pac 
471,  6  Am.  Neg.  Rep.  512 ;  Chicago 
City.  R.  Co.  v.  Tuohy,  196  Ili. 
410,  58  L.R.A.  270,  63  N,  E.  997: 
Hamblett  v.  Hamblett,  6  N.  H.  349; 
1  R.  C.  L.  488;  14  R.  C.  L.  282,  and 
cases  cited. 

It  is  true  that  a  guardian  ad  litem 
of  an  infant,  in  his 
answer,  or  his  next  S'«ir!S25 
friend,  in  his  peti-  JtrtSiT"  "'"'^ 
tion,  cannot  admit 
away  the  rights  of  the  infant.  But 
it  does  not  follow  from  this  that  the 
infant  himself,  if  -of  sufficient  age 
and  discretion  to  make  him  a  com- 
petent witness,  could  not  be 
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quired  to  testify  to  the  truth,  al- 
though by  so  doing  the  infant's 
cause  or  defense  would  be  de- 
stroyed. If  he  is  competent  to  tell 
the  truth  against  himself  in  court, 
be  is  also  competent  to  tell  the 
truth  by  making  admissions  against 
himself  out  of  court. 

rv.  We  also  hold  that  the  trial 
court  properly  admitted  the  testi- 
mony of  the  witnesses  Mrs.  Dietz 
and  Logomarsino,  to  the  effect  that 
Lonis  Gebhardtf  the  father  and  next 
isvMeaee-         ffiend  of  thc  plaiH- 
■rf  stt^Mpt  at     tiff,  attempted  to 
^H^Smbw    .     bribe  them  to  swear 
falsdy    that  his 
daughter  was  on  the  car.  TTiis  tes- 
timony was  not  admissible  on  the 
ground  that  said  Louis  Gebhardt 
had  brought  the  suit  for  the  plain- 
tiff, as  her  next  friend,  but  on  the 
ground  that  there  was  evidence 
tending  to  show  a  conspiracy  on  the 
part  of  the  plaintiff  and  her  father 
to  bring  Buit  and  recover  judgment 
upon  the  false  claim  that  plaihtiff 
was  injured  as  stated  in  her  peti- 
tion, when  in  truth  she  was  not. 
The  evidence  of  Charles  Fensky  and 
Grant  Gillespie  tended  to  prove  that 
she  knew  her  claim  was  false  and 
fraudulent,  and  had  known  so  from 
the  beginning.   If  this  be  true,  it 
is  a  reasonable  inference  that  her 
faUier  Imew  the-  same  thing  and 
probably  instigated  her  to  bring 
the  fraudulent  suit  It  might  also  be 
inferred  that  they  worked  together 
from  the/  start  to  accomplish  the 
same  illegal  purpose.  According  to 
the    testimony    of  Logomarsino, 
plaintiff  was  with  her  father  the 
second  and  third  times  when  he 
visited  Logomarsino  and  offered 
him  a  bribe.  She  even  changed  her 
clothes  so  that  Logomarsino  might 
recognize  her  as  one  he  had  seen  on 


the  car  when  she  knew  she  was  not 
on  the  car,  according  to  the  state- 
ment of  Fensky  and  Gillespie.  The 
plaintiff  also  requested  Mrs.  Dietz, 
as  stated  by  her,  that  if  she  was 
called  as  a  witness  in  court  and  ques- 
tioned with  reference  to  it,  not  to 
disclose  that  her  father  had  prom- 
ised Mrs.  Dietz  money  to  give  false 
testimony.  There  was  abundant 
evidence,  therefore,  of  a  conspiracy 
between  the  plaintiff  and  her  father, 
of  which  the  latter  was  the  chief 
architect,  but  nevertheless  in  which 
the  plaintiff  participated,  to  bolster 
up  tiie  plaintiff's  case  with  perjury 
and  false  testimony,  and  therdore 
the  acts  and  statements  of  one  of 
them,  even  in  the  absence  of  the 
other,  were  competent  evidence 
against  either  or  both  of  them. 
State  v.  Walker,  98  Mo.  96,  9  S.  W. 
646»  11  S.  W.  1133;  State  ex  i«l. 
Kimbrell  v.  People's  Ice,  Storage  A. 
Fuel  Co.  246  Mo.  loc.  cit.  219,  151 
S.  W.  101 ;  State  v.  Fields,  234  Mo. 
loc.  cit.  615, 138  S.  W.  618;  Hellman 
V.  Somerville,  212  Mo,  loc.  dt.  431^ 
432,  111  S.  W.  30. 

The  order  of  the  Circuit  Court 
sustaining  plaintiff's  motion  for  new 
trial  is  reversed  and  set  aside,  and 
said  court  is  directed  to  make  an 
order  overruling  said  motion  for  new 
trial,  and  to  reinstate  the  judgment 
for  defendant 

Ragland,  C^  concurs. 

Brown,  C,  not  sitting. 

Per  Curiam: 

The  foregoing  opinion  by  .Small, 
C,  is  adopted  as  the  opinion  of  the 
court. 

All  the  Judges  concur. 

Petition  for  rehearing  denied, 
April  10.  1920. 


ANNOTATION. 

Pirmkce  of  to  «ttpr»g|by  ciient  m  attenipt  to  eifhlih  fOam 


The  privilege  of  a  eommunication 
to  an  attorney  by  bis  ellent  in  the  at- 
tempt to  establish  a  false  claim  is  dis- 


cussed in  6  A.L,R.  977.  The  reported 
ease  is  apparently  the  only  recent  case 
which  has  considered  the  sobject 
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In  the  reported  case  (Gebhasdt  v. 
United  R.  §o.  ante,  1076)  the  plaiir- 
tiff  sued  for  alleged  personal  injuries 
received  in  an  accident  on  the  defend- 
ant's railway.  On  the  trial  of  the 
action  the  original  attorney  for  the 
plaintiff  allowed  to  testify  that 
the  plaintiff  had  admitted  to  him  that 
she  was  not  on  the  defendant's  car,  as 
stated  in  her  petition,  and  consequent- 
ly was  not  injured  by  the  defendant. 
It  was  contended  that  such  a  state- 
ment, if  made,  was  a  privileged  com- 


munication. The  court  holds  to  tiie 
contrary,  saying  that  neither  under 
the  Missouri  statute,  nor  at  common 
law,  of  which  the  statute  is  simply 
declaratory,  can  a  person  employ  an 
attorney  for  the  purpose  of  aiding  and 
abetting  him  in  the  commission  of  a 
future  crime  or  fraud,  and  thereby 
seal  the  lips  of  his  lawyer  to  aecrecy 
and  thus  preveat  the  exposure  or  de- 
tection of  such  crime  or  fraud. 

E.C.B. 


ANNA  R.  KELLER,  Plff.  in  Certiorari^ 

V. 

STATE  BANK  OF  ROCK  ISLAND. 
flUnoto  Sfipreme  CovH-~  April  91,  X990, 

(292  nL  668,  127  N.  E.  94.) 

Alteration  of  instnunent  —  redaction  of  amount  of  check. 

1.  Reducing:  the  amount  of  a  check  without  the  consent  of  tiw  drawer 
renders  the  instrument  void. 

{See  note  on  this  quegtion  beginning  on  page  1087.] 


—  effect 

2.  The  material  alteration  of  a  nego- 
tiable instrument  by  a  party  to  it,  with- 
out consent  of  the  maker,  -renders  the 
instrument  void,  and  it  cannot  be  en- 
forced even  by  a  subsequent  purchaser 
in  good  faith  without  notice. 

[See  I  K.  C.  L.  990;  3  R.  C.  L.  1271.] 
Check  —  authority  to  fill  blank. 

3.  Delivery  of  a  check  with  the 
amount  left  blank  confers  implied  au- 
thority upon  the  custodian  of  tiie  paper 
to  fill  the  blank. 

[See  1  R.  C.  L.  1017.] 

—  redncing  amount  —  aToUlne  in* 
strum  ent. 

4.  Reducing,  without  consent  of  the 
drawer,  the  amount  filled  into  a  blank 
check  by  the  payee,  to  bring  it  within 
the  drawer's  deposit  account,  renders 


the  check  void,  although  the  blank 
might  have  been  filled  for  the  correct 
amount  in  the  first  instance. 

[See  1  R.  C.  L.  975,  990.1 
Bills  and  notes  —  power  to  change  in- 
strument. 

S.  A  blank  indorsement  on  a  promis- 
sory note  which  has  been  filled  up  to 
state  the  contract  incorrectly  may  be 
corrected  so  as  to  state  the  contract  cor- 
rectly. 

Appeal  —  rerersal  —  necessity  of  re- 
manding. 

6.  When  the  intermediate  appeHate 
court  reverses  without  remanding  and 
without  finding  the  ultimate  facts  upon 
which  its  judgment  is  based,  Uie  su- 
preme court  must,  upon  reversal,  re- 
mand the  case. 


Certiorari  to  tiie  Appellate  Court,  Second  District,  to  review  a  judg- 
ment reversing  a  judgment  of  the  Circuit  Court  for  Rock  Island  County 
(Ramsay,  J.)  in  favor  of  plaintiff  in  an  action  brought  to  recover  the 
balance  alleged  to  be  due  on  a  bank  account.  Reversed, 

The  facts  are  stated  in  the  opinion  of  the  court 
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i^aa  III.  553, 

Messrs.  Kenw(«tiiy,  Dietz,  Shallbei^, 
Harper,  &  Sinnett,  for  plaintiff  in 
certiorari : 

A  bank  has  no  right  to  charge  the 
payment  of  a  check,  altered  in  any  ma- 
terial matter,  against  the  depositor's 
account,  which  check,  by  reason  of  its 
alteration,  is  never  a  valid  instrument 
for  any  purpose,  and  confers  no  au- 
^ority  on  the  bank  to  pay  the  amount. 

Crawford  v.  West  Side  Bank,  100  N. 
Y.  53,  53  Am.  Rep.  152,  2  N.  E.  881. 

An  alteration  of  a  check  by  the 
holder,  consisting  of  the  changing  of 
the  name  of  the  bank  on  which  the 
^eek  Ib  drawn,  is  a  material  altera- 
tion. 

Morris  v.  Beaumont  Nat.  Bank,  87 
Tex.  Civ.  App.  97,  83  S.  W.  36;  Whitsett 
V.  People's  Nat.  Bank,  138  Ma  App.  81, 
119  S.  W.  999. 

If  a  change  is  shown  to  have  been 
made  after  the  execution  of  the  instru- 
ment, it  will  be  presumed  to  have  been 
made  by  the  party  producing  it,  or  with, 
his  privity,  fraudulently  in  so  far  as 
legal  fraud  attaches  to  the  wilful  change 
of  the  instrument  1^  one  of  the  parties 
thereto. 

Burwell  t.  Orr,  84  III.  465  ;  2  Cye. 
235. 

An  alteration  may  be  material  even 
though  it  may  have  the  effect  of  reduc- 
ing the  liabiUfy  of  the  iHurty  bound  by 
the  instnunent. 

Gardiner  v.  Harback,  21  111.  129; 
Soaps  V.  Eichberg,  42  111.  App.  375; 
New  York  L.  Ins.  Co.  v.  Martindale,  75 
Kan.  142,  21  L.R.A.(N.S.)  1045,  121 
Am.  St.  Rep.  362,  88  Pac.  659.  12  Ann. 
Cas.  677;  Phoenix  Ins.  Co.  v.  McKernan, 
100  Ky.  97,  87  S.  W.  490;  Washington 
Finance  Corp.  v.  Olass.  74  Wash.  653, 
46  LJIJLCN.S.)  1043,  184  Pac.  480; 
Hecht  T.  Shenners,  126  Wis.  27,  105  N. 
W.  809 ;  Cobum  v.  Webb,  66  Ind.  96,  26 
Am.  Rep.  16. 

No  recovery  can  be  had  upon  the  con- 
tract, either  in  its  altered  form  or  in 
its  original  condition. 

H&yea  v.  Wagner,  220  UL  266,  77  N. 
E.  211. 

Where  a  material  alteration  appears 
on  the  face  of  the  instrument,  the  onus 
is  on  the  person  holding  it  to  show  that 
the%lteration  was  made  before  attesta- 
tion or  that  the  alteration  has  been  as- 
sented to  by  tihe  vaakn  of  the  instnx- 
ment. 

Hodge  T.  Gilman,  20  HI.  487;  Walten 
T.  Short,  10  III.  262. 

Any  material  alteration  of  a  written 
instrument,  made  after  its  execution  by 
a  party  claiming  thereonder,  or  with  his 
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pnvity,  without  the  authority  or  con- 
sent of  the  other  party  to  the  instru- 
ment, invalidates  the  instrument  in  the 
hands  of  the  party  responsible  for  the 
alteration  and  his  assigns,  as  to  all  un- 
consenting  parties. 

Hayes  v.  Wagner,  220  lU.  256,  77  N. 
E.  211;  Landt  v.  McCullough,  206  111. 
214,  69  N.  E.  107;  Merritt  v.  Boyden, 
191  111.  136,  85  Am.  St.  Rep.  246,  60  N. 
E.  907;  Ryan  v.  First  Nat  Bank,  148 
HL  349,  35  N.  E.  1120;  Burwell  v.  Orr, 
84  111.  466;  Montag  v.  Linn,  23  IlL  561; 
Gardiner  v.  Harback,  21  IlL  129;  Bab- 
cock  V.  Henkle.  117  111.  App.  640. 

One  party  to  an  instrument  has  no 
right  to  reform  its  language  without 
the  consent  of  the  other  party,  however 
inaccurately  the  real  contract  between 
the  parties  may  be  expressed. 

2  Cyc.  149;  Kelly  v.  Trumble,  74  IlL 
428;  Merritt  v.  Dewey,  218  IlL  606^  2 
L.R.A.(N.S.)  217,  76  N.  E.  1066. 

The  ao-called  finding  of  facts  by  the 
appellate  court  is  not  such  a  finding 
as  the  statute  contemplates  should  be 
made,  where  that  court  reverses  with- 
out remanding,  for  it  is  not  a  finding  of 
any  ultimate  fact,  but  is  a  finding  of  the 
evidentiary  fact  merely,  and  the  finding 
of  an  evidentiary  fact  which  is  not  the 
ultimate  and  controlling  fact  in  case 
will  be  regarded  as  surplusage. 

Laughlin  v.  Norton,  267  IlL  478,  108 
N.  E.  648;  Schaefer  v.  Washington 
Safety  Deposit  Co.  281  IlL  44,  117  N.  E. 
781,  Ann.  Cas.  1918C,  906.  ' 

Petitioner  is  entitled  to  a  review  of 
rulings  made  by  the  trial  court  to  the 
prejudice  of  petitioner,  and  this  court 
will  review  the  findings  of  fact  by  the 
appellate  court  if  it  appears  the  same 
was  influenced  or  affected  by  evidence 
erroneously  admitted  by  the  trial 
court. 

Iroquois  Furnace  Co.  v.  Elphick^  200 
ni.  420,  65  N.  E.  784;  Seeberger  v.  Mc- 
Cormick,  178  111.  407,  53  N.  E.  340. 

Messrs.  Connelly  A  Walker  and 
Hanhall  A  Marshall  for  defendant  in 
certiorari. 

Dunn,  Ch.  J.,  delivered  the  opin^ 
ion  of  the  couri: : 

The  appellate  court  for  the  second 
district  reversed  a  judgment  of  the 
circuit  court  of  Rock  Island  county 
against  the  State  Bank  of  Rock 
Island  in  favor  of  Anna  R.  Keller, 
and  the  case  has  been  certified  to  us 
tor  review  in  response  to  a  writ  of 
certiorari 

On  June  4,  1914,  Mrs.  Pearl  I. 
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Hawley,  who  had  a  savinsrs  account 
in  the  State  Bank  of  Rock  Island, 
went  with  her  mother,  Anna  R.  Kel- 
ler, to  the  bank  and  had  the  account 
changed  and  a  new  book  issued  in 
the  name  of  "Anna  R.  Keller  or 
Pearl  I.  Hawley."  The  change  was 
made  because  Mrs.  Hawley  feared 
that  her  husband  miffht  interfere 
with  the  account.  The  amount  was 
$1,874.76,  which  was  reduced  by 
checks  of  Mrs.  Hawley  paid  from 
time  to  time,  and  interest  was  cred- 
ited semiannually.  Mrs.  Keller 
never  drew  any  checks  against  the 
account.  Mrs.  Hawley  died  January 
I8»  1917,  and  soon  after  Mrs.  Keller, 
claiming  there  was  a  balance  due  on 
the  account,  demanded  payment, 
which  was  refused,  and  thereupon 
she  sued  the  bank  in  assumpsit.  The 
bank  defended  on  the  ground  that  it 
had  paid  the  whole  amount  on 
checks  signed  by  Mrs.  Hawley.  The 
trial  resulted  in  a  verdict  for  the 
plaintiff  and  a  judgment  for  91,059- 
.74.  The  bank  claimed  to  have  paid 
this  amount  on  a  check  of  Mrs.  Haw- 
ley which  the  plaintiif  in  error 
claims  was  not  signed  by  her,  or,  if 
it  was  signed  by  her,  was  materially 
changed  without  her  authority  be- 
fore payment. 

Mra.  Hawley  lived  with  her  hus- 
band, William  G.  Hawley,  on  a  farm 
near  Ainsworth,  Iowa.  The  con- 
tested check  was  written  on  a  blank 
of  the  Commercial  Savings  Bank  of 
Washington,  Iowa,  wi^  a  line 
drawn  through  those  names  and  the 
words  "Rock  Island  State  Bank" 
and  "Rock  Island,  HI.,"  written 
above  them.  It  was  dated  January 
2,  1917,  the  payee  was  the  Ains- 
worth Savings  Bank,  and  its  amount 
was  $1,079.48.  It  was  presented 
for  payment  by  the  People's  Nation- 
al Bank  of  Rock  Island  on  January 
13, 1917.  It  bore  the  rubber  stamp 
indorsements  of  the  Ainsworth  Sav- 
ings Bank,  the  Iowa  National  Bank 
of  Davenport,  Iowa,  and  the  Peo- 
ple's National  Bank.  Payment  was 
refused,  the  check  was  stamped  on 
its  face  "insufficient  funds,"  and  was 
returned  to  the  People's  National 
Bank.  This  bank  returned  it  to  the 
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Iowa  National  Bank,  which  in- 
formed the  Ainsworth  Savings  Banli 
by  telephone  that  payment  had  been 
refused  because  of  insufficient  funds 
and  the  check  was  coming  back. 
Stephens,  the  cashier  of  the  Ains- 
worth Savings  Bank,  then  author- 
ized the  Iowa  National  Bank  to 
change  the  amount,  which  was-don|^ 
fay  L.  G.  Bein,  assistant  cashier  of 
the  Iowa  National  B«ik,  drawing  a 
line  through  the  amounts  written  in 
the  body  of  the  check  and  in  figures 
in  the  margin  and  writing  above 
them  in  red  ink  the  amount  $1,059- 
.74.  Bein  also  wrote  on  the  back  of 
the  <dieck  the  statement  that  the 
amount  had  been  changed  by  that 
bank  and  was  guaranteed  to  be  $1,- 
059.74,  January  15,  1917.  The 
check  so  altered  was  then  deposited 
again  with  the  People's  National 
■Bank,  and  on  January  16, 1917,  was 
presented  to  tibe  defendant  in  error 
and  paid. 

On  the  day  the  check  for  $1,079- 
.48  was  presented  and  dishonored, 
the  bank  wrote  a  letter  to  Mrs.  Haw- 
ley informing  her  that  payment  of 
her  check  had  been  refused  because 
of  insufficient  funds;  that  her  bal- 
ance was  $1,059.74 ;  and  that  a  check 
for  that  amount  would  be  honored. 
Her  husband  testified  that  he 
showed  her  this  letter,  but  not  that 
she  read  it  or  could  have  read  it  or 
was  conscious,  and  that  the  next 
morning  he  went  to  the  Ainsworth 
Savings  Bank.  There  was  no  evi- 
dence of  atay  statement  made 
Mrs.  Hawley  either  at  that  time  or 
when  the  check  was  signed.  The 
plaintiff  in  error  testified  that  Mrs. 
Hawley  was  unconscious  from  Jan- 
uary 9  until  her  death,  on  January 
18,  and  there  is  no  evidence  that  she 
was  not.  Stephens,  the  cashier  of 
the  Ainsworth  Savings  Bank,  testi- 
fied that  the  check  was  first  brought 
to  him  by  Hawley  with  the  nanv  of 
the  pay^e  and  the  amount  blank. 
Stephens  wrote  in  the  name  of  the 
payee  and  the  amount,  which  he  got 
from  Hawley,  who  had  him  figure 
the  interest  on  the  account.  Ste- 
phens then  sent  the  check  to  the 
Iowa  National  Bank  for  collection, 
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and  when  afterward 
Hut  bank  that  the  amount  was  not 
correct  he  conferred  with  Hawley, 
and  then  told  the  bank  that  Hawley 
was  willing  for  them  to  change 
the  amount. 

The  appellate  court  did  not  re- 
mand the  cause,  but  made  a  finding 
of  fact  "that  the  check  of  January 
2,  1917,  drawn  in  favor  of  Ains- 
wort^  Savings  Bank,  was  the  gen- 
uine check  of  Pearl  I.  Hawley,  duly 
signed  and  delivered  by  her." 

The  plaintiff  in  error  insists  that 
the  finding  did  not  include  all  the  ul- 
timate facts  in  the  case  and  was  not 
sufBcient  to  justify  a  judgment 
against  her.  Her  counsel  argue  that 
there  were  two  questions  of  fact  in 
the  case,  viz. :  First,  did  the  check 
bear  the  genuine  signature  of  Pearl 
I.  Hawley?  Second,  was  it  ma- 
terially altered  after  delivery  with- 
out her  authority?  Assuming  that 
these  two  questions  are  in  the 
record,  it  is  manifest  that  the  appel- 
late conrt's  finding  does  not  touch 
the  second.  It  may  be,  and  we  must 
assume,  as  the  appellate  court  has 
found,  that  the  check  of  January  2, 
1917,  was  Mrs.  Hainiey's  genuine 
check;  but  that  check  was  never 
paid.  That  was  a  check  for  $1,079- 
•48,  and  was  dishonored  because  of 
insufficient  funds.  The  material  al- 
teration of  a  negotiable  instrument 

ut«nti«>  of      by  a  party  to  it, 
'■•*"■"•■«-      without  the  consent 
**  of  the  maker,  ren- 

ders the  instrument  void,  and  it  can- 
not be  enforced,  even  by  a  subse- 
qnent  purchaser  in  good  faith  with- 
out notice.  Pankey  v.  Mitchell, 
Breese,  301;  Burwell  v.  Orr,  84  III. 
466i  It  is  immaterial  whether  the 
alteration  is  injurious  or  beneficial 
to  the  party  who  is  liable  on  the  in- 
strument. Reducing  the  amount 
without  the  maker's 
knowledge  will  void 
the  instrument. 
Uoore  V.  Hutchinson,  69  Mo.  429; 
State  Sav.  Bank  v.  Shaffer,  9  Neb.  1, 
51  Am.  Rep.  394, 1  N.  W.  980;  New 
YoriE  L.  Ins.  Go.  v.  Martindale,  75 
Kan.  1^,  21  L.R.A.(N.S.)  1046, 121 
Am.  St.  Rep.  362,  88  Pac.  559,  12 
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informed  by  Ann.  Cas.  677 ;  J<^maton  v.  May,  76 
Xnd.  293;  Hewins  t.  Gargili,  67  Me. 
554;  Chisni  v.  Toomer,  27  Ark.  108; 
Keene  v.  Weeks,  19  R.  I.  309,  33  Atl. 
446 ;  Fillmore  County  v.  Greenieaf , 
80  Minn.  242,  83  N.  W.  157.  The 
question  is,  not  whether  the  change 
is  injurious  or  beneficial  to  the  mak- 
er of  the  instrument,  but  does  it  ma- 
terially affect  his  rights?  Is  the 
changed  instrument  the  contract 
which  he  made?  "In  the  one  case  no 
less  than  in  the  other  the  altered 
paper  is  not  the  contract  which  the 
party  has  made,  and  in  neither  case 
can  the  courts  declare  it  to  be  his 
contract  or  enforce  it  as  sudu  The 
law  proceeds  on  the  idea  that  the 
identity  of  the  contract  has  been 
destroyed, — that  the  contract  made 
is  not  the  contract  before  the  court, 
— ^that  the  party  did  not  make  the 
contract  which  is  before  the  court ; 
and,  so  adjudging,  it  cannot  go  fur- 
ther and  hold  him  bound  by  it,  on 
speculations,  however  probable  and 
plausible,  that  he  would  or  ought  to 
have  entered  into  the  altered  agree- 
ment, because  it  involved  less  liabil- 
ity than  the  original  and  only  paper 
executed  by  him."  Montgomery  v. 
Crossthwait,  90  Ala.  553,  12  L.R.A. 
140,  24  Am.  St.  Rep.  832,  8  So.  498. 

Where  a  person  signs  a  negotiable 
instrument  which  is  incomplete  be- 
cause the  amount  is  left  blank,  and 
delivers  it  for  use,  the  custodian  of 
tile  paper  has  im-  ch«ek- 
plied  authority  to  jntkorftT  t« 
fill  in  the  amount. 
Merritt  v.  Boyden,  191  111.  136,  85 
Am.  St.  Rep.  246,  60  N.  E.  907.  Ac- 
cordingly, when  the  cashier  of  the 
Ainsworth  State  Bank,  at  the  direc- 
tion of  William  C.  Hawley,  wrote 
into  the  paper  bearing  Mrs.  Haw- 
ley's  name  tiie  amount  of  $1,079.48, 
the  papei*  became  her  genuine  check 
for  that  amount,  as  was  found  by 
the  appellate  court.  It  was  not  paid, 
but  after  its  dishonor  the  payee 
caused  the  amount  to  be  changed  to 
$1,059.74.  This  made  another  and 
different  check.  There  is  no  finding 
that  this  change  was  authorized  by 
Mrs.  Hawley  or  that  this  check  was 
her  genuine  check.   When  she  gave 
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her  check  in  blank,  she  gave  the  cus- 
todian implied  autiiori^  to  perfect 
the  check  by  filling  the  blank.  There 
is  no  evidence  of  any  other  authority 
than  that  implied  by  law.  Hawley 
perfected  the  check  by  causing  the 
blank  to  be  filled.  This  was  in  ac- 
cordance with  his  implied  autiiority, 
and  Mrs.  Hawley  became  bound  by 
the  check.  He  was  not,  however, 
authorized  to  bind  her  by  another 
check.    He  had  made  the  check 

which  he  was  au- 
m^^mmt-'  thorized  to  make, 
K^VA'SE...   ^    and  he  could  not 

make  another  with- 
out further  authority. 

Counsel  for  the  defendant  in  error 
refer  to  cases  holding  that  the  hold- 
er of  a  negotiable  instrument  in- 
dorsed in  blsjik  may  correct  the  con- 
tract which  he  has  -written  above  a 
blank  indorsement,  even  as  late  as 
the  trial.  It  is  true  that  a  blank  in- 
dorsement on  a  promissory  note 

Bni.»«-not..-  which  has  been 
•owcr  to  chanve  filled  Up  to  State  the 
contract  incorrectly 
may  be  corrected  so  as  to  state  the 
contract  correctly;  but  in  the  pres- 
ent case  the  blank  was  filled  in  ac- 
cordance with  the  authority  of  the 
agent  and  became  by  that  act  bind- 
ing on  his  principal,  as  the  appellate 
court  has  found.  He  could  not  with- 
out other  authority  bind  her  by  an- 
other check.  , 
The  defendant  in  error  contends 
that  the  plaintiff  in  error  did  not 
argue,  either  in  the  trial  court  or  the 
appellate  court,  that  the  check  was 
void  by  reason  of  the  alterations. 
The  record  of  the  trial  court  pre- 
sents this  question,  the  evidence  was 
all  introduced,  and  the  bill  of  excep- 
tions does  not  show  any  waiver  by 
the  plaintiff  in  error.  We  cannot 
presume  it  was  waived.  The  de- 
fendant in  error  has  obtained  leave 
of  the  court  to  file,  and  has  filed,  a 
copy  of  the  plaintiff  in  error's  appel- 
late court  brief  in  support  of  its  con- 
tention as  to  the  claim  of  the  plain- 
tiff in  error  in  that  court.  From 
this  brief  it  appears  that  the  plain- 


tiff in  error  here,  who  was  the  ap- 
pellee there,  insisted  that  the  <Hiiy 
question  before  either  the  trial  court 
or  the  appellate  court  was  "whether 
pr  not  litis  check  was  a  forgery,  or 
whether  or  not  the  bank  had  any 
right  to  pay  the  same  even  if  it  was 
not  a  forgery,  when  it  had  knowl- 
edge that  the  alterations  on  the  face 
of  the  check  were  not  made  by  tbs 
purported  drawer  of  the  chedc  and 
without  any  inquiry  as  to  whether 
or  not  the  alterations  on  the  face  of 
the  check  were  authorized  by  the 
drawer." 

Again  she  sc^s:  "If  the  check 
'  purporting  to  have  been  drawn  by 
Pearl  L  Hawley  was.  in  fact,  drawn 
by  her  and  the  signature  thereto  was 
her  genuine  signature,  then  when 
that  dieck  was  paid  by  appellant  it 
constituted  full  payment  and  was  a 
full  and  complete  defense  to  this 
case." 

That  check,  however,  was  not 
paid.  There  is  no  finding  and  no 
evidence  that  it  was.  It  is  evident 
that  the  legal  effect  of  the  altera^ 
tions  in  the  check  upon  the  liability 
of  the  defendant  in  error  was  urged 
in  both  courts. 

Errors  occurring  in  the  progress 
of  the  trial  were  assiigned  by  the  de- 
fendant in  error  upon  the  record  of 
the  trial  court,  but  were  not  consid- 
ered by  the  appellate  court  Since, 
the  latter  court  reversed  the  judg- 
ment without  re- 
manding  the  cause  rlwUmi- 
and  without  a  find-  ^^SSS&Sf 
ing  of  the  ultimate 
material  facts  upon  which  its  judg- 
ment was  based,  the  judgment  must 
be  reversed  and  the  cause  remanded 
to  the  appellate  court.  When  the 
cause  comes  before  that  court  again, 
it  will  either  affirm  the  judgment  or 
reverse  it  and  remand  the  cause,  or 
if  it  finds  the  facts  differently  from 
the  trial  court,  it  ma/  reverse  the 
judgment  without  remanding  the 
cause,  reciting  the  facts  so  found  in 
Its  judgment.  ' 

Thompson,  J.,  took  no  part  in  this 

decision. 
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ANNOTATION. 
Altaratun  of  commercial  paper  by  redncms  tfie  amount. 


A  reduction  in  the  amount  of  a  bill 
or  note  after  its  execution  by  a  party, 
and  without  his  consent,  has  been 
held  to  be  a  material  alteration. 
Chism  V.  Toomer  (1871)  27  Ark.  lOB; 
Keller  v.  State  Bank  (reported  here- 
with) ante,  1082;  Hewlns  t.  CargiU 
(1877)  67  Me.  564;  State  Sav.  Bank  v. 
ShaflFer  (1879)  9  Neb.  1,  31  Am.  Rep. 
394,  1  N.  W.  980;  Adams  v.  Faircloth 
(1906)  — *Tex.  Civ.  App.  — ,  97  S.  W. 
507.  The  test  of  a  material  alteration 
according  to  these  cases  is  not  wheth* 
er  an  additional  burden  is  imposed  up- 
on the  complaininsr  party,  but  whether 
the  contract  remains  the  same. 

In  State  Sav.  Bank  v.  Shaffer  (1879) 
9  Neb.  1,  31  Am.  Rep.  394,  1  N,  W.  980, 
supra,  it  was  held  that  there  could  be 
no  recovery  upon  a  promissory  note, 
even  in  the  hands  of  an  innocent  pur- 
chaser before  maturity,  where  the 
payee,  after  delivery  of  the  note  and 
before  maturity,  without  the  consent, 
of  the  makers,  reduced  the  amount 
thereof.  The  court  said  that  the  poli- 
cy of  the  law  is  to  permit  no  tampering 
with  written  instruments,  but  added, 
that  where  an  alteration  is  made  un- 
der an  honest  mistake  of  right,  and 
not  fraudulently  and  with  a  view  to 
gaining  improper  advantage,  a  recov- 
ery may  be  had  upon  the  original  con- 
sideration in  the  note. 

In  most  of  the  foregoing  cases,  how- 
ever, the  alteration  took  place  before 
the  note  was  delivered  as  a  completed 
obligation,  without  the  knowledge  or 
consent  of  the  party  who  had  previous- 
ly signed  the  same;  and  in  some,  at 
least,  there  was  a  change  in  the  cen- 
sideration  corresponding  to  the  change 
In  the  amount  of  the  note.  In  Adams  v. 
Faircloth  (1906)  —  Tex.  Civ.  App.  — , 
97  S.  W.  607,  one  desiring  to  borrow 
money  was  informed  by  the  person  to 
whom  he  applied  that  the  loan  would 
be  made  if  tiie  name  of  a  third  party 
was  secured  on  the  note;  the  third  par- 

informed  the  borrower  that  he  de- 
sired a  sum  of  money  also,  and  that 
the  note  should  be  made  for  the  totel 
of  the  two  amounte:  this  was  done. 


but  when  the  note  was  presented  to 
the  lender  by  the  borrower,  the  latter, 
at  the  former's  request,  erased  the 
figures  and  inserted  the  figures  and 
words  of  the  original  amount  which 
the  lender  had  agreed  te  loan,  the  loan 
being  then  made  and  the  note  deliv- 
ered. In  holding  this  to  be  a  material 
alteration,  not  binding  upon  the  third 
person,  the  court  states  that  the  alter- 
ation changed  the  liability  of  the  third 
person,  and  the  materially  was  not  af- 
fected by  the  fact  that  it  decreased 
his  liability.  In  Chism  Toomer 
X1871)  27  Ark.  108,  the  party  com- 
plaining of  the  alteration  signed  the 
note  and  intrusted  it  to  another  to  ob- 
tain the  signatures  of  others;  after 
the  note  was  delivered  to  the  other  it 
was  reduced  from  $300  to  $110,  and 
as  thus  altered  negotiated.  The  court 
in  this  case-^aid,  in  effect,  that  the 
court  below  seems  to  have  cOme  to  the 
conclusion  that,  inasmach  as  the  de- 
fendant was  not  damnified  by  the  al- 
teration of  his  co-obligors,  the  change 
was  not  material;  but  that  that  was 
not  the  test  to  determine  whether  the 
alteration  was  material;  the  teat  is 
whether  the  alteration  made  it  a  new 
note;  and  not  whether  the  new  note 
was  more  or  less  beneftcial  to  one  of 
the  obligors.  In  a  subsequent  part  of 
the  opinion,  however,  the  court  sug- 
geste  a  different  reason  for  the  deci- 
sion, thus:  "It  may  be  said  that  the 
man  who  was  willing  to  be  held  for 
$300  ought  not  to  be  allowed  to  com- 
plain because  he  is  only  held  for  $110. 
The  answer  is,  that  there  may  have 
been  considerations  which  would  have 
induced  [defendant]  to  have  signed  a 
note  for  $300,  that  would  not  have 
led  him  to  sign  a  note  for  $110.  For 
aught  we  know,  [defendant]  was  to 
have  [been]  paid  a  portion  of  the  $300. 
and  if  so,  the  altering  of  the  note, 
without  his  consent,  to  a  note  for  $110, 
may  have  been  the  means  of  deprivin? 
him  of  the  only  consideration  which 
moved  him  to  sign  the  note  in  the  first 
instance.'*  This  language  suggests  a 
distinction  between  a  case  where  the 
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alteration  is  before  negotiation  and  the 
consideration  ia  reduced  to  correspond 
with  Hie  reduction  in  the  paper,  and 
a  case  where  the  amount  of  the  paper 
is  reduced  after  the  same  has  been  ne- 
srotiated  and  the  consideration  has 
p»ssed,  and  without  any  ^hange  in 
the  amount  or  nature  of  the  considera- 
tion for  which  tiie  paper  was  given.' 
In  Hewins  v.  Garglll  (1877)  67  Me. 
564,  tite  defendant  signed  his  name  on 
the  back  of  a  note  for  $600;  afterwards 
the  note  was  altered  to  one  for  $400 
without  his  knowledge  or  consent. 
It  does  not  appear  whether  the  altera- 
tion was  before  or  ofter  delivery  of  the. 
note  by  the  maker,  nor  whether  there 
was  a  corresponding  reduction  of  the, 
consideration.  The  court  said:  "True/ 
the  change  is  not  disadvantageous  to 
one  who  is  holden  to  pay  it,  since  it 
only  reduces  the  amount  for  which  he 
would  otherwise  be  liable ;  but  it 
makes  another  and  a  different  con- 
tract of  it;  and  any  signer  or  indorser 
has  a  right  to  say,  and  can  say  truly, 
that  the  note  in  its  altered  form  i« 
not  his  contract." 

The  alteration  of  a  tax  collector's 
bond  by  reducing  the  amount  thereof 
was  held  to  be  a  material  alteration  in 
Doane  v.  Eldridge  (1860)  16  Gray 
(Mass.)  264,  for  the  reason,  as  stated 
hy  the  court,  that  Ihereafter  it  did 
not  'truly  represent  the  obligation  in- 
to which"  the  obligors  entered.  The 
alteration  was  made  after  the  bond 
had  been  delivered,  in  order  to  correct 
an  error  due  to  an  excessive  assess- 
ment. The  alteration  of  the  official 
bond  of  a  sheriff,  after  it  had  been 
signed  by  the  principal  and  part  of 
the  sureties,  was  held  to  be  a  material 
alteration,  which  avoided  the  bond  as 
to  those  who  had  not  assented  to  the 
alteration,  in  People  v.  Brown  (1846) 
2  Dougl.  (Mich.)  9.  The  court  says 
that  "whether  the  sureties  were  preju- 
diced or  not  is  wholly  immaterial. 
Any  alteration  In  the  terms  of  their 
contract  by  the  parties  to  it,  which 
changes  their  situation  without  their 
consent,  discharges  them,  when  the 
contract  has  been  actually  made. 
Whether  beneficial  or  not  is  for  them, 
and  them  alone,  to  determine. — not  for 
the  other  parties." 


In  Towles  v.  Tanner  (1908)  21  App. 
D.  C  580,  where  a  reduction  of  a  note 
from  $1,100  to  $1,000  was  treated  as 

a  material  alteration,  which  relieved 
mdorsers  thereon  from  liability  if  the 
alteration  was  made  after  their  in- 
dorsement, and  without  their  assent, 
their  contention  was  that  the  altera- 
tion was  by  the  maker  after  the  note 
had  been  delivered  to  him  for  negoti- 
ation. 

In  New  York  L.  Ins.  Co.  v.  Martin- 
dale  (1907)  75  Kan.  142,  21  L.R.A. 
(N.  S.)  1045,  121  Am.  St  Rep.  362,  88 
Pac.  559,  12  Ann.  Cas.  QTk  where  it 
was  conceded  that  a  note  may  be  yiti- 
ated  by  an  unauthorized  alteration  by 
lowering  ihe  rate  of  interest,  the  court 
■aid  that  the  conversion  was  proper, 
since  the  paper  as  changed  would  be 
different  from  that  entered  into  lay  the 
parties,  and  whether  a  better  or  worse 
one  for  the  obligor  is  not  material. 
Cases  involving  change  in  the  rate  of 
interest  are  not  in  general  included. 

There  is  some  authority  to  the  ef- 
fect that  the  reduction  of  the  amount 
of  a  note  to  correct  a  mutual  mistake 
is  not  such  a  material  alteration  as 
will  avoid  it.  Where  a  mutual  mis- 
take was  made  by  the  parties  to  a  note, 
resulting  from  an  error  in  calculation, 
and  the  erroneous  amount  was  in- 
serted in  the  note,  and  thereafter  the 
marginal  figures  were  struck  through 
with  a  pen  and  the  correct  amount 
written  above  as  follows,  "$118.09  cor- 
rect amount,"  it  was  held  in  Chamber- 
Uin  v.  Wright  (1896)  —  Tex.'  Civ. 
App.  — .  35  S.  W.  707,  that  there  was 
no  such  alteration  as  avoided  the  note 
as  against  the  maker.  The  court  s^rs 
that  "the  supposed  change  was  singly 
indicative  of  a  mistake  to  be  corrected 
to  appellee's  advantage,  and  showed 
an  honest  purpose  on  the  part  of  the 
holder  not  to  avail  himself  of  an.  er- 
ror in  his  favor." 

It  has  been  held  that,  as.  between 
the  parties,  the  striking  oAt  of  the 
word  "forty"  from  an  amount  in  a 
note  for  $840,  and  an  indorsement  on 
the  back  of  the  note  to  the  effect  that 
'this  note  changed  to  $800, — $40  ad- 
vanced October  12.  '99.  G.  G.  Novem- 
ber 2,  '99,"~whlch  indoTMment  was 
made  by  the  payee  after  a  partial  pay- 
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ment  thereof  by  the  nu^er,  who  in- 
atracted  the  payee  to  indorse  the 
amount  on  the  note  as  interest,  but  in- 
stead indorsement  was  made  as  above 
stated,  are  not  material  alterations. 
Whitehead  v.  Emmerich  (1906)  38 
Cdo.  13,  87  Pac.  790.  But  Doane 
V.  Eldridge  (M^.)  supra. 

The  rule  that  the  reduction  of  the 
amount  of  a  note  amounts  to  a  mate- 
rial alteration  has  been  applied  in 
case  of  an  indorsement  of  a  fictitious 
payment  upon  a  note  before  or  at  the 
time  of  negotiation,  without  the  eon- 
sent  of  a  surety,  for  the  purpose  of  re- 
ducing the  amount  of  Uie  note,  the 
court  holding  that  the  Indorsement 
of  such  a  payment  upon  a  note  is  as 
much  a  material  alteration  of  the 
amount  of  the  note  as  if  it  had  been 
effecled  by  assure  and  interlineation 
on  the  face  of  the  note.  Johnston  v. 
May  (1881)  76  Ind.  293;  Washington 
Finance  Corp.  v.  Glass  (1918)  74 
Wash.  668,  46  L.R.A.(N.S.)  104S,  184 
Pac.  480.  It  seems  clear  that  if  the 
indorsement  of  a  fictitious  credit  for 
the  purpose  of  reducing  the  amount 
of  a  note  amounts  to  a  material  al- 
teration, the  actual  reduction  of  the 
amount  on  the  face  of  the  note  is  a 
material  alteration.  Not  all  cases, 
however,  hold  that  the  indorsement 
of  a  credit  for  the  purpose  of  reduc- 
ing the  amount  is  a  material  altera- 
tion; it  has  been  held  that  such  an  in- 
dorsement does  not  amount  to  a  ma- 
terial 'alteration.  Laub  v.  Rudd 
(1873)  37  Iowa.  617. 

In  this  case  a  note  was  executed  by 
a  principal  maker  and  his  surety,  and 
left  in  possession  of  the  principal 
maker  with  the  understanding  that  !t 
was  to  be  delivered  to  the  payee  there- 
in as  evidence  of  the  purchase  price 
of  cattle.  The  principal  maker  pur- 
chased other  cattle,  giving  in  payment 
thereof  the  note  in  question,  and  in- 
dorsed thereon  as  a  credit  the  differ- 
ence in  the  purchase  price  of  the  cat- 
tle. In  holding  this  not  to  be  such  an 
alteration  as  discharged  the  surety 
the  court  says:  "This  indorsement 
effects  no  change  upon  the  face  of  the 
note.  It  is  the  same  note  as  respects 
date,  amount,  payee,  and  time  of  pay- 
ment as  before.  If  the  note  bad  been 
9  A.L.R.— 69. 


negotiated  and  after  that  [the  amount 
of  the  indorsement]  had  been  credited 
thereon,  no  one  would  claim  that  such 
an  alteration  liad  b.een  made  as  would 
discharge  the  surety.  The  effect  is 
just  the  same  when  the  credit  is  in- 
dorsed at  the  time  of  negotiation." 

So,  in  Bland  v.  Fidelity  Trust  Co. 
(1916)  71  Fla.  499,  LJI.A.1916F,  209, 
71  So.  630,  it  is  held  that  an  indorse- 
ment of  payment  on  a  note  has  no 
more  validity  or  effect  than  a  receipt, 
and  the  addition  of  such  an  indorse- 
ment does  uQt  have  the /effect  of  viti- 
ating the  instrument,  - 

In  Hakes  v.  Rubs  (1910)  99  C.  C.  A. 
327,  176  Fed.  751,  it  is  held  that  the 
mere  indorsement  of  a  credit  on  a  joint 
and  several  note  is  not  a  material  al- 
teration. Lurton,  Ch.  J.,  observed  that 
such  a  credit  is  not  a  change  in  the 
amount  of  the  principal  of  a  note  or 
bond,  and  the  cases  which  hold  that 
the  reduction  of  the  amount  of  an  ob- 
ligation is  a  material  alteration  are  not 
in  point.  He  said,  however,  that  if  the 
credit  was  the  result  of  an.  agreement 
to  relieve  certain  persons  from  sign- 
ing the  note,  then  the  failure  to  have 
the  joint  and  several  note  signed  by 
those  persons  according  to  the  agree- 
ment with  each  of  those  who  did  sign 
would  be  a  material  change  in  the 
contract.  In  Voris  v.  Birdsall  (1916) 
—  Okla.  — ,  153  Pac.  673,  however, 
where  it  was  secretly  agreed  between 
the  vendor  of  a  horse  and  two  of  a 
number  of  purchasers  that  if  they 
would  join  the  other  purchasers  as 
joint  purchasers,  jointly  executing 
with  them  the  note  in  controversy, 
thereby  inducing  the  other  defenduits 
to  sign  the  same,  the  vendor  would, 
prior  to  the  delivery  of  the  note,  se- 
cretly, and  without  the  knowledge  of 
the  other  defendants.  Indorse  xtpon 
each  of  the  notes  a  credit  as  ha^hg 
been  paid  by  them,  the  indorsement 
of  such  credit  was  held  to  constitute 
a  material  alteration  of  the  note.  In 
Hawkins  v.  Humble  (1868)  5  Coldw. 
(Tenn.)  531,  where  a  promissory  note 
was  given  for  the  hire  of  a  slave, 
and  before  the  period  of  hiring  ex- 
pired the  slave  returned  to  its  former 
owner  and  there  remained,  and  the 
hirer  and  owner  compromised  the 
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matter  without  the  knowledsre  or  con- 
sent of  the  surety  on  the  note,  and  en- 
tered a  credit  on  the  note  for  th^ 
amount  the  hire  was  reduced  on  ac- 
count of  the  slave's  return,  it  was  held 
there  could  be  no  recovery  on  the  note 
against  the  surety.  The  materialily 
of  the  alteration  seema  not  to  have 
entered  into  the  decision  in  this  case, 
the  basis  of  the  decision  being  that, 
the  slave  having  returned  to  his  own- 
er, there  could  be  no  recovery  on  the 
obligation  for  his  services  except  on 
a  new  contract,  and  it  was  held  not 
competent  for  the  principal  debtor  to 
waive  his  legal  rights  under  the  orig- 
inal contract  and  decline  to  take  ad- 
vantage of  the  forfeiture  so  as  to  bind 
the  surety. 

Where  there  has  been  no  cancela- 
tion of  the  writing  on  the  original 
note,  but  a  memorandum  written 
thereon  indicating  an  obligation  for 
a  lesser  amount  than  that  for  which 
the  writing  was  originally  drawn, 
there  is  some  difference  of  opinion  as 
to  there  being  a  material  alteration. 

In  State  Solicitors*  Co.  v.  Savage 
(1897)  39  Fla.  703,  23  So.  413,  where 
a  bank,  in  discounting  a  note  for  $1,- 
500,  secured  by  the  mortgage  of  a 
third  person,  loaned  only  $1,000  there- 
on, and  indorsed  on  the  note  the  state- 
men^  "the  said  principal  sum  being 
reduced  to  $1,000"  and  also  indorsed 
a  like  statement  on  the  mortgage, 
there  "ftras  held  not  to  be  a  material 
alteration  of  the  note.  The  court  says 
that  "there  has  been  no  change  in  the 
original  physical  form  of  the  note  by 
erasure  or  interlineation;  and  while 
it  may  be  conceded  that  a  note  may 
be  ^tered  by  indorsements  or  memo- 
randa thereon  without  disturbing  its 
physical  appearance,  .  .  .  yet  if  the 
memoranda  or  indorsements  do  not 
have  the  legal  effect  to  alter  the  legal 
import  and  operation  of  the  note,  but 
express  a  new,  distinct,  and  collateral 


agreement  between  the  payee  and 
principal  named  therein,  it  will  only 
be  evidence  of  the  new  agreement  in- 
tended, and  it  cannot  be  said  that  the 
note,  the  evidence  of  the  prior  agree 
ment,  was  thereby  altered.  .  .  . 
This  was  not  an  alteration  of  the 
note,  but  in  legal  effect  a  credit  of 
$500  on  it."  In  Douglass  v.  Wilkinson 
(1837)  17  Wend.  (N.  Y.)  431,  affirmed 
in  (1839)  22  Wend.  559,  an  accommo- 
dation note  for  $2,500,  which  was  in- 
dorsed by  the  payee  with  a  direction 
to  the  cashier  of  the  bank  at  which  it 
was  made  payable  to  "pay  on  within 
$760/'  was  held  to  be  a  valid  obliga- 
tion for  $750.  In  Merchants*  ft  U. 
Bank  v.  Evans  (1876)  9  W.  Va.  878, 
where  a  joint  accommodation  note, 
signed  by  several  parties  for  $^,000, 
was,  without  the  knowledge  of  the 
sureties,  discounted  at  a  bank  for  $4,- 
000,  the  cashier  indorsing  upon  the 
note,  "discounted  for  $4,000,  and 
should  be  so  read/'  such  indorsement 
was  held  not  to  invalidate  the  note, 
since  this  was  equivalent  to  the  bank 
paying  the  full  amount  of  the  note 
and  immediately  receiving  back  the 
difference. 

On  the  contrary,  a  surety  who  had, 
for  the  accommodation  of  another, 
joined  such  other  in  a  note  for  $3,000, 
and  intrusted  it  to  the  other  for  nego- 
tiation, was  held  not  liable  to  the 
payee  bank,  which  refused  to  dis- 
count the  note  for  $8,000,  but  did  dis- 
count it  for  $2,000,  and  wrote  across 
the  face  of  the  note:  "$2,000.  This 
note  was  discounted  for  $2,000,  which 
amount  is  due  upon  it,"  and  signed 
the  memorandum  "John  H.  Ebert, 
cashier/'  it  being  held  that  the  surety, 
not  having  assented  to  the  modifica- 
tion, was  not  liable  upon  the  paper  as 
a  note  for  $2,000,  nor  for  the  money 
loaned  as  upon  his  request.  Portage 
County  Branch  Bank  v.  Lane  (1858) 
8  Ohio  St  406.  W.  A.  £. 
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STATE  OF  BCANSAS 

V. 

E.  C.  WILCOX 
and 

HERMAN  C.  ERICSSON  et  al..  Appts. 

JCoiMM  Supreme  Court-^fune  7,  1918- 
(90  Kan.  80,  132  Pac.  982.) 

Ubd  —  eommnnfcatlon  to  puMic  officer  —  privilege. 

jl.  The  general  rule  that  communications  made  to  a  prosecuting  officer 
are  privileged  when  made  in  good  faiUi,  in  the  prosecution  of  an  inquiry 
reg:arding  a  crime  which  has  been  committed,  cannot  be  successfully  in- 
voked by  the  defendants  in  an  action  for  criminal  libel  where  the  com- 
munications were  made  to  the  prosecuting  officer  in  furtherance  of  a  con- 
spiracy to  commit  an  indictable  offense. 

{See  note  on  this  question  beginning  on  page  1099.] 


hdlctment  —  affidavit  attached  to  in- 
formation —  snfflciency. 

2.  Where  copies  of  affidavits  which 
purport  to  have  been  swom  to  before 
a  notaiy  public  on  a  certain  date  are 
attached  to  an  information  which 
diarges  a  criminal  libel  based  there- 
on, the  information  sufficiently  sets 
forth  the  manner  and  time  of  the  pub- 
lication. 

libel  —  evidence  of  subsequent  pub- 
lications. 

3.  In  a  prosecution  against  several 
persons  for  criminal  libel,  evidence  of 
publications  made  subsequent  to  the 
one  relied  upon  by  the  state,  which 
appear  to  have  been  so  connected  with 
the  main  purpose  as  to  make  them 
part  of  the  res  gestie,  is  admissible  as 
proof  of  malice,  and  where  it  is 
claimed  that  the  several  defendants 
•conspired  and  confederated  tosrether 
for  the  purpose  of  committinsr  the  of- 
fense, such  evidence  is  admissible  s!b 
tending  to  establish  the  conspiracy. 

[See  17  R.  C.  L.  467.] 
Trial  —  libel  —  privilege  —  question 
of  law  and  fact. 

4.  Under  the  facts  stated  in  the 
(pinion,  the  question  of  qualified  privi- 
lege becomes  a  mixed  question  of  fact 
and  of  law,  and  the  court  properly  ad- 
mitted evidence  of  the  communications 
and  submitted  to  the  jury  the  ques- 
tion whether  the  same  were  privileged, 
admonishing  them  that  they  should 
vholly  disregard  the  communications 
unless  th^  found  from  the  evidence 

Headnotee  1-6  by  Pobieb,  J. 


that  when  the  communications  were 
made  to  the  prosecuting  officer,  the  de- 
fendants knew  them  to  be  false  and 
knew  that  no  offense  had  been  com- 
mitted, but  made  them  as  part  of  a 
plan  agreed  upon  between  i£emselves 
to  bring  a  false  and  baseless  accusa- 
tion against  the  libelee. 

Commiracy      declarations  of  co-con- 
spirator. 

6.  In  this  case  it  was  held  that  there 
was  no  violation  of  the  general  rule 
which  requires  that  before  the  acts 
and  declarations  of  one  of  the  alleged 
conspirators  may  be  proved  a  prima 
facie  showing  of  a  conspiracy  must  be 
offered. 

[See  5  R.  C.  L.  1089.] 
Evidence  —  privileged  commonication 
—  statements  to  prosecuting  attor- 
ney. 

6.  There  is  no  relation  of  attorney 
and  client  between  a  prosecuting  at- 
torney and  persons  presenting  a 
charge  to  him,  which  will  make  their 
communications  to  him  privileged,  in 
case  they  are  prosecuted  for  criminal 
libel  growing  out  of  the  charges  made. 

[See  17  R.  C.  L.  337.] 
Libel  —  communications  to  prosecut- 
ing attorney  —  ulterior  purpose. 

7.  Communications  known  to  be 
false,  to  a  prosecuting  attorney  in  or- 
do*  to  instigate  proceedings  against 
an  innocent  person  for  the  wreaking 
of  private  vengeance  or  to  levy  black- 
mail, are  not  privileged. 

[See  17  R.  C.  L.  337.] 


Digitized  by 


1092 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[9  AXJL 


—  conunniiicatioiu  to  notary  public. 

8.  Communications  to  a  notary  pub- 
lic before  whom  affidavits  charsring 


crime  are  verified,  are  not  priTileged 
if  th_^  were  not  made  in  view  of  any 
criminal  proceedinsrs  contemplat-ed. 


Appeal  by  defendants  Ericsson  et  al.  from  a  judgment  of  the  District 
Court  for  Shawnee  County  convicting  them  of  criminal  libel.  Affirmed. 
The  facts  are  stated  in  the  opinion  of  the  court. 


Messrs.  A.  M.  Harvey,  J.  £.  Adding- 
ton,  C  A.  Crowl^,  and  E.  C.  Wilcox 
for  appellants. 

Messrs.  John  S.  Dawson,  Attorney 
General,  W.  E.  Atchison,  A.  L.  Noble, 
J.  N.  Tincher,  Ernest  R.  Simon,  and 
James  A.  McClure  for  appellee. 

Porter,  J.,  delivered  the  opinion,  of 
the  court : 

Herman  C.  Ericsson,  Cory  Black, 
and  E.  C.  Wilcox  were  jointly 
charged  in  one  information  with 
criminal  libel.  On  the  trial  Wilcox 
was  acquitted.  Ericsson  and  Black 
were  found  guilty,  and  appeal. 

The  information,  in  substance, 
charged  that  the  three  defendants, 
together  with  Charlotte  Thomann, 
H.  C.  Medlock,  and  Leta  Foster,  con- 
spiring and  confederating  together, 
and  aiding,  assisting,  and  abetting 
eodi  other,  wilfully  and  maliciously 
intending  to  vilify  and  defame  one 
P.  B.  Gillett,  iH*ociired  to  be  made 
public  and  circulated  certain  false 
and  libelous  affidavits  charging  him 
with  misconduct  with  Leta  Foster, 
a  girl  of  less  than  eighteen  years  of 
age.  Copies  of  the  affidavits  alleged 
to  be  libelous  were  attached  to  the 
information.  Two  of  these  pur- 
ported to  have  been  verified  before  a 
notary  public  of  Shawnee  county  on 
February  10,  1912;  one  by  Leta 
Foster,  the  other  by  Charlotte 
Thomann.  Two  others  purported  to 
be  sworn  to  before  the  same  notary 
February  19,  1912 ;  one  by  Ericsson 
and  one  by  Medlock.  All  the  affi- 
davits purported  to  refer  to  the  con- 
duct of  the  person  libeled  and  the 
said  Leta  Foster  in  a  certain  room 
in  the  National  hotel  in  the  city  of 
Topeka  on  the  morning  of  January 
30, 1912.  E.  C.  Wilcox  has  been  en- 
gaged in  the  practice  of  law  at  An- 
thony for  twenty-five  years,  and  was 
county  attorney  of  Harper  county 
for  the  two  years  ending  in  Janu- 
ary, 1913.    The  person  mentioned 


in  the  information  as  the  libelee, 
and  who  is  the  complaining  witness, 
has  been  the  judge  of  that  district 
for  the  past  fifteen  years.  In  Au- 
gust, 1911,  disbarment  proceedings 
were  filed  in  the  supreme  court 
against  Wilcox,  which  are  still  pend- 
ing. Some  of  the  charges  against 
him  relate  to  matters  alleged  to 
have  occurred  in  his  practice  before 
the  district  court,  and  if  true  in- 
dicate that  for  some  years  he  has 
not  been  on  friendly  terms  with  the 
complaining  witness. 

Defendant  Cory  Black  resides  at 
Council  Grove,  where  he  is  engaged 
in  the  furniture  business.  He 
formerly  lived  in  Harper  county, 
and  for  more  than  twenty  years 
has  been  a  close,  intimate  friend  of 
Wilcox.  It  is  t^e  theoiy  of  the 
prosecution  that  Black  undertook 
the  task  of  assisting  his  friend  out 
of  difficulties,  and  that  in  further- 
ance of  such  design  he  conspired 
with  the  others  mentioned  in  the 
information  to  procure  the  alleged 
false  and  libelous  charge  to  be  made 
in  order  that  it  might  be  used  as 
a  "counterirritant"  in  the  disbar- 
ment proceedings.  While  the  evi- 
dence does  not  show  that  the  com- 
plaining witness  had  been  active  in 
the  proceedings  to  disbar  Wilcox, 
there  was  evidence  which  fairly 
tended  to  show  that  Wilcox  either 
believed  such  to  be  the  case,  or  that 
he  thought  that  the  judge  of  the 
court  possessed  an  influence  over 
others  which,  if  brought  to  bear 
upon  them,  would  result  to  his  ad- 
vantage in  the  disbarment  proceed- 
ings. During  the  holiday  season  of 
1911  Black,  with  his  family,  visited 
for  a  week  at  the  home  of  Wilcox, 
returning  to  Council  Grove  the 
latter  part  of  Decwnber.  Defendant 
Ericsson  is  a  private  detective.  He 
had  recently  spent  some  time  at 
Anthony  at  work  for  the  state  and 
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assisting  Wilcox,  the  county  attor- 
ney, in  prosecuting  liquor  cases. 
Black,  immediately  upon  his  return 
home,  wrote  to  the  ex-chief  of  police 
of  Topeka,  asking  for  the  address  of 
Ericsson.  On  the  4th  or  5th  of  Jan- 
uary Ericsson  appeared  at  Council 
Grove;  before  that  time  he  had 
never  seen  or  heard  of  Black.  After 
a  short  conference,  according  to  his 
testimony,  he  was  employed  by 
Black  at  $5  a  day,  and  expenses,  to 
look  up  the  charges  against  Wilcox 
and  to  find  out  if  there  was  any  col- 
lusion on  the  part  of  any  persons 
who  might  be  prejudiced  against 
Wilcox,  and  he  was  to  look  up  both 
sides  of  that  cade.  Ericsson  was  at 
Anthony  four  days  later  as  a  witness 
in  a  liquor  case  prosecuted  by  Wil- 
cox. In  his  testimony  in  this  case  he 
denied  that  he  had  any  conversa- 
tion with  Wilcox  at  that  time  about 
having  been  employed  by  Black,  but 
admits  that  while  at  Anthony  he 
secured  such  information  as  he 
could  concerning  the  disbarment 
proceedings.  Defendant  Black  tes- 
tified that  he  employed  Ericsson 
without  the  knowledge  of  Wilcox, 
entirely  upon  his  own  initiative,  and 
only  for  the  purpose  of  ascertaining 
whether  the  disbarment  charges 
against  his  friend  were  true  or 
false.  To  assist  him  in  his  investi- 
gation Ericsson  employed  H.  C.  Med- 
lock,  who  lived  in  Topeka.  On  Jan- 
uary 28  Medlock  went  to  Florence 
and  brought  Leta  Foster  to  Topeka, 
where  she  met  Ericsson  and  re- 
ceived her  instructions  from  him. 
It  appears  to  have  been  understood 
that  Judge  Gillett  would  be  in  To- 
peka about  that  time,  in  attendance 
on  the  state  bar  association  and  the 
banquet  of  the  Kansas  Day  Club. 
From  the  time  of  his  arrival  on  the 
28th  until  he  left  the  city,  on  Janu- 
ary 30,  he  was  constantly  shadowed 
by  Ericsson  and  Medlock.  They  sat 
near  him  at  the  banquet  and  fol- 
lowed him  to  the  National  hotel, 
where  he  was  stopping.  The  Tho- 
mann  woman  and  Leta  Foster  by 
prearrangement  were  at  the  Fifth 
Avenue  hotel.  Medlock  registered 
them  under  asaumed  names.  Leta 
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Foster  testified  that  Ericsson  and 
Medlock  and  Mrs.  Thomann  per- 
suaded her  to  go  to  the  National 
hotel  on  the  morning  of  January  30, 
where  a  room  was  procured  for  her ; 
that  she  never  spoke  to  or  with  the 
libelee,  but  that  he  was  pointed  out 
to  her  by  Ericsson  in  the  lobby  of 
the  hotel ;  that  in  the  evenipg,  after 
she  had  returned  to  the  other  hotel, 
Ericsson  brought  a  typewriter  to 
the  room  occupied  by  Medlock  and 
Mrs.  Thomann  and  made  out  a  paper 
which,  at  hut  solicitation,  she  signed 
and  acknowledged  the  next  morning 
before  a  notary  public.  The  paper 
appears  to  have  been  in  the  form  of 
an  affidavit,  but  was  not  sworn  to. 
A  similar  paper  was  signed  and  ac- 
knowledged, but  was  not  sworn  to. 
A  similar  paper  was  signed  and  acs 
knowledged  by  Medlock.  Leta  Fos- 
ter further  testified  that  Ericsson 
promised  to  pay  her  $4&  for  her 
services,  and  assured  her  that  noth- 
ing would  be  done  with  the  paper 
she  had  signed  to  hurt  her  in  any 
way,  and  that  if  the  person  charged 
therein  with  misconduct  toward  her 
should  get  hold  of  the  paper,  he 
would  do  nothing  except  "to  let  his 
lawyer  friend  go."  Immediately 
after  obtaining  the  written  state- 
ments Ericsson  went  to  Council 
Grove  and  made  his  first  report  to 
Black,  and  left  with  him  the  state- 
ments. This  was  on  February  1. 
Black  testified:  "I  told  him  that  I 
wanted  him  to  continue  in  my  em- 
ploy and  secure  additional  informa- 
tion such  as  he  could  on  the  disbar- 
ment case  and  as  regards  these 
statements  he  had  brought  me;  I 
did  not  know  to  what  extent  they 
might  be  of  any  interest.  I  could 
see  no  connection  between  them  and 
the  case  for  which  he  was  employed 
by  me,  but  that  if  he  should  have 
an  opportunity  to  corroborate  them 
in  any  way  and  cared  to  do  so,  he 
might  do  that.  I  told  him  I  thought 
they  were  very  crude  and  incom- 
plete as  proving  the  facts  alleged." 

He  testified  that  on  the  same  day 
he  communicated  with  Wilcox  by 
telephone  and  asked  the  latter  to 
come  to  Conncil  Grove;  that  Wilcox 
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arrived  the  next  day  and  they  dis- 
cussed the  character  of  the  state- 
ments obtained  by  Ericsson.  "I 
asked  him  if  he  considered  them 
of  any  particular  consequence  as 
evidence  and  as  to  whether  or  not 
in  his  opinion,  advising  me  as  an 
attorney,  it  would  be  my  duty  to  do 
anything  with  them,  laying  them 
before  the  prosecuting  attorney. 
He  said  h4  considered  them  very 
crude  and  of  very  little  consequence, 
and  that  unless  it  should  develop 
they  were  clearly  and  completely 
corroborated,  it  would  not  be  wise 
to  do  anything  with  them,  but,  he 
added  further,  that  if  the  affidavits 
were  undisputable  that  a  crime  had 
been  committed,  I,  knowing  these 
facts,  should  present  the  matter  to 
'the  prosecuting  officer.  I  also  told 
him  that  Judge  Gillett  and  I  were 
good  friends  and  it  would  give  me 
pain  to  prosecute  him.  Mr.  Wilcox 
especially  cautioned  me  that  they 
should  not  be  exhibited  to  a  soul 
unless  in  time  they  should  be  so 
thoroughly  corroborated  that  I 
would  feel  it  my  duty  to  lay  it  be- 
fore a  county  attorney.  He  ex- 
pressed, the  thought  that  if  it 
should  become  my  duty  to  bring  a 
prosecution  of  the  kind  I  have  just 
mentioned,  in  view  of  the  fact  that 
he  and  I  were  old  friends,  it  might 
create  a  suspicion  that  I  had  done 
it  with  bad  motives,  and  for  that 
reason  he  especially  cautioned  me." 

On  the  10th  of  February,  Erics- 
son made  his  second  report  to  Black 
and  ddivered  to  him  the  affidavits 
sworn  to  by  the  Foster  girl  and  by 
Mrs.  Thomann,  setting  forth  more 
fully  th6  same  charges  contained  in 
the  former  statements.  Black  ad- 
mits that  at  this  time  he  paid  Erics- 
son for  the  services  performed  and 
took  from  the  latter  the  following 
receipt: 

Council  Grove,  Kansas, 
February  10th,  1912. 
Received  of  C.  W.  Black,  three 
hundred  eighty-nine  15-100  dollars 
in  full  pajnnent  for  my  professional 
services  to  date  in  shadowing  and 
observing  the  conduct  of  one,  Judge 
P.  B.  Gillett,  of  Kingman,  Kansas, 
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and  subsequently  securing  docu- 
mentary evidence  of  his  conduct  and 
circumstances  corroborative  thereof. 

All  services  rendered  and  docu- 
mentary evidence  secured -and  de- 
livered by  me  in  consideration  of 
the  above-mentioned  sum  are  here- 
by vouched  for  as  being  true  and  as 
representing  the  whole  truth  so  far 
as  in  my  power  to  determine  and 
state,  and  were  secured  by  me  in 
a  legitimate  manner  and  entirely  of 
my  own  ^tiative  as  to  methods  and 
details. 

It  being  understood  that  this  evi- 
dence is  to  be  used  in  the  enforce- 
ment of  the  laws  of  the  si:ate  of 
Kansas,  and  in  furtherance  of  the 
public  welfare. 

H.  C.  Ericsson. 

On  February  20,  Ericsson  went  to 
Council  Grove  and  turned  over  to 
Black  an  affidavit  of  Medlock  and 
one  of  his  own  executed  February 
19,  correcting  some  discrepancies  in 
dates  that  had  crept  into  their 
former  affidavits,  and  also  deliv^^ 
to  him  a  photograph  of  the  Foster 
girl  which  he  had  procured  to  be 
made  a  few  days  before  at  Topeka. 

Shortly  afterwards  defendant 
Black  wrote  and  sent  to  the  libelee 
by  registered  mail  the  following 
letter: 

Council  Grove,  Kansas, 
February  29,  1912. 
Hon.  P.  B.  Gillett, 

Kingman,  Kansas. 
Dear  Judge : — 

You  will  no  doubt  remember  the 
writer  as  one  of  your  old-time 
friends  and  supporters.  One  whose 
occupation  was  traveling  at  the  time 
you  first  run  for  judge,  when  we  till 
put  our  shoulder  together  and  beat 
Judge  McKay.  How  are  you.  Judge, 
and  how  are  things  in  the  old  24th 
district  ?  I  hope  "everything  is  love- 
ly and  the  goose  hangs  high." 

A  short  time  since  I  got  "next" 
to  something  that  you  should  know. 
The  matter  has  been  on  my  mind 
ever  since  and  I  have  pondered  seri- 
ously as  to  my  duty  in  the  premises. 
It  is  something  I  would  not  care  to 
tell  you  over  the  phone  or  write 
about  in  detail,  nor  would  I  want  to 
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talk-  about  it  to  anyone  but  for  fear 
some  injustice  might  be  done.  I 
wouid '  not  advise  you  to  commit 
yourself  in  any  way  on  paper,  but 
if  you -feel  sufficient  interest,  come 
and  telk  with  me  personally  and 
privately.  It's  purely  personal  to 
you  and  undoubtedly  needs  your 
urgent  attention. 

I  will  say  this  much,  only.  Judge, 
that  it  relates  to  an  alleged  incident 
at  Topeka  on  the  morning  of  Janu- 
ary 30th  following  the  Kansas  Day 
Banquet,  and  is  covered  by  a  num- 
ber of  very  strong  affidavits  and 
;some  photos.  I  have  seen  part  of 
the  evidence.  Seemed  very  strong 
to  me  and  well  corroborate. 

I  hope  you  may  be  able  to  show 
it  to  be  a  miatidce  and  assure  you 
«f  such  efforts  in  your  behalf  on  my 
part  as  would  be  compatible  with 
law  and  the  public  welfare,  an^, 
whatever  I  can  do,  if  anything,  will 
be  entirely  gratuitous  and  solely  be- 
cause of  the  old  friendship. 

In  order  that  this  communication 
may  reach  no  one  but  you  I  am 
registering  it  with  special  instruc- 
tions not  to  deliver  to  anyone  but 
you  in  person. 

If  you  come,  write  so  that  I  may 
not  be  away. 

Sincerely, 

C.  W.  Black. 

Black's  testimony  is  that  he  re- 
ceived no  reply  to  this  letter.  He 
denies  that  Wilcox  knew  anything 
about  his  sending  the  letter  until 
May  4.  He  claims  to  have  paid  all 
the,  expenses  incurred  in  the  em- 
ployment of  Ericsson  from  his  own 
funds  because  of  his  friendship  for 
Wilcox.  On  May  3,  he  was  served 
with  a  subpoena  to  appear  before  a 
i?rand  jury  in  the  United  States 
court  at  Fort  Scott,  and  immediate- 
ly thereafter  called  Wilcox  by  tele-' 
phone  and  arranged  for  the  latter 
to  go  with  him  to  Fort  Scott  as  his 
attorney.  They  came  to  Topeka  on 
Sunday  by  the  same  train  and  went 
to  the  National  hotel,  where  they 
were  met  by  Ericsson.  There  Wil- 
cox by  telephone  summoned  Mr. 
Simon,  the  county  attorney  of  Shaw- 
nee county,  to  meet  them.  Simon 
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came,  and  Wilcox,  after  a  few  min- 
utes' conversation  with  him,  called 
Black  over  to  them  and  requested 
him  to  state  what  be  knew.  They 
exhibited  to  Simon  the  affidavits 
and  photograph,  and  urged  that,  a 
prosecution  be  commenced  against 
Gillett.  Mr.  Simon  took  the  affi- 
davits and  agreed  to  investigate  the 
matter.  The  defendants  then  re- 
sumed their  journey  to  Fort  Scott, 
where  they  interviewed  Mr.  Bone, 
the  district  attorney,  and  left  with 
him  copies  of  the  affidavits.  In  the 
meantime  the  Foster  girl  had  made 
an  affidavit  denying  the  truth  of  the 
former  affidavit  and  stating  the  cir- 
cumstance»  uilder  which  she  had 
been  induced  to  sign  it.  On  the  Fri- 
day following  Wilcox  returned  to 
Topeka,  called  upon  Mr.  Simon  and 
asked  for  the  return  of  the  affidavits, 
which  the  county  attorney  refused. 
The  next  day  he  called  again  and  re- 
peated his  request,  and  it  was  like- 
wise refused.  The  information  in 
this  case  was  filed  on  May  11. 

The.  objections  to  the  sufficiency 
of  the  information  are  purely  tech- 
nical.    The  court 

rightly  overruled  a  i^a.*^*"*" 
motion  to   require  "ttoched  to 
the   state  to   set  Bwfficuikcr* 
forth  the  particu- 
lar manner  and  time  of  the  publica- 
tion. Both  facts  appeared  from  the 
exhibits  attached  to  the  information 
showing  a  publication  on  a  certain 
date  to  R.  W.  Eaton,  the  notary  pub- 
lic State  v.  Dowd,  89  Kan.  412,  18 
Pac.  483.   The  matters  charged  in 
the  affidavits  were  libelous  ^er  se. 

The  principal  claim  of  error  re- 
lates to  the  admission  of  the  testi- 
mony of  E.  R.  Simon,  county  attor- 
ney, concerning  the  statements  made 
to  him  by  Wilcox,  Black,  and  Erics- 
son at  the  time  the  affidavits  were 
delivered  to  him,  and  the  request 
was  made  that  a  prosecution  against 
the  libelee  be  instituted,  and  also  the 
admission  of  evidence  showing  the 
conversation  a  few  days  later  when 
Wilcox  sought  the  return  of  the  affi- 
davits. It  is  insisted  that  these 
matters  were  privileged  communica- 
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tions.  The  court  properly,  we  think, 
construed  the  ques- 
pri^i;i!^  tion  of  privilege  as 
fX'^^S  fit.  f  mixed  question  of 
law  and  fact,  and 
t|ie  whole  matter  is  covered  by  the 
instructions,  which,  in  substance, 
advised  the  jury  that  on  grounds  of 
public  policy  the  law  forbids  a  coun- 
ty attorney  to  testify  to  statements 
and  communications  made  to  him  by 
third  persons  concerning  t^e  com- 
mission of  an  alleged  offense  or 
crime,  and  that  a  communication  so 
made  to  him  shall  be  kept  secret 
and  not  revealed  without  the  ex- 
press consent  of  the  person  who 
made  it;  and  that  tbey  should 
wholly  disregard  and  dismiss  from 
their  minds  the  testimony  of  E.  R. 
Simon  respecting  the  communica- 
tion between  him  and  the  defend- 
ants, unless  the  jury  should  find 
from  the  evidence  that  at  the  time 
the  communications  were  made  the 
defendants  knew  that  the  matters 
set  forth  in  the  affidavits  were  un- 
true and  that  the  alleged  offense  at 
the  National  hotel  had  not  been  com- 
mitted at  all»  and  that  the  matters 
were  presented  by  the  defendants  to 
the  county  attorney  as  a  part  of  a 
plan,  scheme,  or  agreement  theretcn 
fore  entered  into  by  them  to  make 
a  false  and  baseless  accusation 
against  the  person  charged  therein, 
and  as  a  mere  pretense,  and  not  in 
good  faith.  Upon  reason  and  prin- 
ciple, without  reference  to  authority, 
we  have  little  hesitation  in  approv- 
ing the  doctrine  of  qualified  privilege 
as  thus  declared  by  the  trial  court. 
11  is  absurd  to  say  that  a  rule  es- 
tablished by  public  policy  for  the 
purpose  of  preventing  the  failure  of 
justice  shall  be  employed  to  aid  con- 
spirators in  concealing  the  evidence 
of  the  steps  taken  by  them  in  fur- 
therance of  a  crime  as  despicable  as 
that  of  which  the  defendants  were 
convicted.  Public  policy  is  not 
served  by  withholding  communica- 
tions which  have  not  been  made  in 
good  faith  to  the  prosecuting  officer, 
but  which,  on  the  contrary,  are 
clearly  shown  to  have  been  made  as 
a  part  of  a  vile  conspiracy  to  blacken 


and  defame  one  who  is  known  by 
the  authors  of  the  communications 
to  be  wholly  innocent  of  wrongdo- 
ing. Where  the  reason  for  the  rale 
no  longer  exists,  the  rule  fails. 

The  rule  excluding  evidence  of 
such  communica- 
tions  is  based  whol- 
ly  upon  grounds  of  mi«""?: 
public  policy.  There  proaMutim 
was  no  relation  of 
attorney  and  client  between  the  de- 
fendants and  the  prosecuting  officer. 
The  defendants  rely  upon  the  case  of 
Michael  v.  Mataon,  81  Kan.  360, 
L.R.A.1915D,  1, 105  Pac.  537,  but  in 
that  case  the  entire  good  faith  of 
the  communications  was  assumed. 
In  Mueller  v.  Radebaugh,  79  Kan. 
306,  99  Pac.  612,  it  was  ruled  that 
"a  communication  to  an  officer  of 
the  law  charging  a  person  with  a 
crime,  made  in  an  honest  effort  to 
recover  stolen  property  and  for  the 
purpose  of  detecting  and  punishing 
the  criminal,  is  privileged."   (Syl.  f 
1.) 

Even  in  cases  of  attorney  and 
client  the  existence  of  an  unlawful 
purpose  prevents  the  privilege  from 
attaching.  (1  Taylor,  Ev.  10th  ed.  § 
912).  The  author,  in  the  same  sec- 
tion, stated  the  exception  to  the  gen- 
eral rule  as  follows :  "If  either  firom 
his  (the  attorney's)  a<hnission  or 
from  independent  evidence  it  clearly 
appears  that  the  communication  was 
made  by  the  client  for  a  fraudulent 
or  criminal  purpose,  as,  for  instance, 
if  the  solicitor  was  questioned  as  to 
the  most  skilful  mode  of  effecting  a 
fraud,  or  committing  an  indictable 
offense,  or  apparently,  even  if  there 
is  a  definite  charge  that  the  solicitor 
had  been  consulted  for  an  illegal  pur- 
pose, the  privilege  does  not  exist, 
and  he  is  bound  to  disclose  such 
■guilty  project." 

In  Henry  v.  Sneed,  99  Mo.  407, 17 
Am.  St.'  Rep.  580,  12  S.  W.  663,  the 
question  was  whether  conversations 
between  husband  and  wife  were  er- 
roneously admitted  in  evidence. 
The  coxnt,  after  commenting  upon 
the  fact  that  it  was  made  clearly  to 
appear  that  *'the  husband  was  used 
as  a  conduit  through  which  the 
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fraud-feasoiB  operated  to  induce  the 
wife  reluctantly  to  sign  and  ac- 
knowledge the  deed  of  trust"  (p. 
420),  held  that  the  conversations 
were  admissible  as  part  of  the  res 
gestae,  and  added  that  "in  view  of 
the  other  facts  in  evidence,  it  would 
be  simply  monstrous  to  permit  a 
party  to  take  advantage  of  his  own 
wrong,  and  assist  his  own  fraud  by 
such  an  objection."    (p.  421.) 

In  Briggs  v.  Garrett,  111  Pa.  404, 
56  Am.  Rep.  274,  2  Atl,  521,  it 
was  said  in  reference  to  a  civil  ac- 
tion for  libel  that  it  "is  upon  all 
fours  with  an  action  for  a  malicious 
prosecution.  The  latter  is  but  an 
aggravated  form  of  an  action  for 
libel,  as  in  it  the  libel  is  sworn  to 
before  a  magistrate.  The  cases 
make  no  distinction  between  them." 
(p.  414.) 

In  Newell  on  Slander  and  Libel. 
2d  ed,  p.  423,  the  author  says:  "It 
is  for  the  interest  of  the  public  that 
^reat  freedom  be  allowed  in  com- 
plaints and  accusations,  however 
severe,  if  honestly  made,  with  a  view 
to  have  them  inquired  into,  to  have 
offenses  punished,  grievances  re- 
dressed, and  the  laws  carried  into 
execution.  And  this  extends  not 
merely  to  regular  courts  of  justice, 
but  to  all  inquiries  before  magis- 
trates, referees,  municipal,  military, 
and  ecclesiastical  bodies;  and  they 
are  only  restrained  by  this  rule ;  viz., 
that  they  shall  be  made  in  good 
faith,  to  courts  or  tribunals  having 
jurisdiction  of  the  subject,  and 
power  to  hear  and  decide  the  matter 
of  complaint  or  accusation,  and  that 
they  are  not  resorted  to  as  a  cloak 
for  private  malice." 

Hageman,  in  his  work  on  Priv- 
ileged Communications,  cites  numer- 
ous cases  from  the  English  courts 
with  respect  to  communications 
made  by  a  client  to  an  attorney  in 
which  it  has  been  held  that  the  priv- 
ilege does  not  attach  because  the 
statements  were  made  in  further- 
ance of  an  unlawful  purpose. 
Among  the  cases  cited  in  the  text  is 
the  celebrated  case  of  Annesley  v. 
Anglesea,  17  How.  St  Tr.  1139,  in 
which  Sergeant  Tisdall  lays  down 
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the  rule  thus:  "If  [the  wHitess}  is 
employed  as  an  attorney  in  any  un- 
lawful or  wicked  act,  his  duty  to  the 
public  obliges  him  to  disclose  it;  no 
private  obligations  can  dispense 
with  that  universal  one  which  lies 
on  every  member  of  the  society,  to 
discover  every  design  which  may  be 
formed  contrary  to  the  laws  of  the 
society  to  destroy  the  public  wel- 
fare."   (p.  1229.) 

Another  authority  cited  is  Vice 
Chancellor  Turner,  who  used  this 
language  in  Russell  v.  Jackson,  9 
Hare,  386,  68  Eng.  Reprint,  558: 
"I  am  very  much  disposed  to  think 
that  the  existence  of  the  illegal 
purpose  would  prevent  any  priv- 
ilege attaching  to  the  communica- 
tions." (p.  391.) 

^"So  it  seems  that  everyone, 
whether  counsel,  attorney,  or  other 
person,  is  bound  to  divulge  matters 
communicated  with  a  view  to  the 
perpetration  of  a  crime."  (Hageman, 
Privileged  Communications,  §  81.) 

The  good  faith  of  a  communica- 
tion is  not  to  be  determined  solely 
by  the  motives  which  actuate  the  in- 
former. He  may  have  midicious  mo- 
tives for  bringing  tiie  accused  to 
justice;  may  be  influenced  by  malev- 
olent hatred  in  causing  the  accusa^ 
tion  to  be  made,  provided  he  have 
reasonable  grounds  for  the  belief 
that  a  crime  has  in  fact  been  com- 
mitted. But  when,  knowing  that  in 
fact  no  crime  has  been  committed, 
he  makes  the  com- 
munication in  order  i-ifcej-com- 
that  a  prosecution  to  proBMutins 
shall  be  commenced  SUerioyjnrpoM. 
against  an  innocent 
person,  for  the  purpose  of  wreaking 
private  vengeance,  or  to  levy  black- 
mail, or  for  any  other  unlai^ul  pur- 
pose, he  commits  an  offense  against 
the  law,  and  cannot  claim  the  pro- 
tection which  public  policy  has 
thrown  around  communications 
made  in  good  faith  for  the  purpose 
of  having  an  honest  inquiry  con- 
cerning a  suspected  crime.  The 
English  cases  holding  that  the  pub- 
lication is  not  privileged  where  de- 
fendant's object  is  to  compromise  a 
felony  may  be  found  in  a  note  to  25 
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Cyc.  391.  Manifestly  the  general 
rule  has  no  room 
for  application  to  a 
case  like  the  pres- 
ent, where  the 
communications  were  made  to  a 
prosecuting  officer  in  furtherance  of 
a  conspiracy  to  commit  an  indictable 
offense.  It  can  hardly  be  seriously 
contended  that  there  were  not  suffi- 
cient tacts  and  circumstances  shown 
by  the  state  to  warrant  the  submis- 
sion to  the  jury  of  the  question  of 
qualified  privilege.  In  fact,  the  de- 
fendants utterly  failed  to  bring 
themselves  within  the  general  rule 
as  it  is  thus  stated  by  Newell  in  his 
work  on  Slander  and  Libel,  2d  ed.  p. 
500,  §  98:  "Upon  grounds  of  public 
policy  communications  which  would 
otherwise  be  slanderous  are  pro- 
tected as  privileged  if  they  are  made 
in  good  faith  in  the  prosecution  of 
an  inquiry  regarding  a  crime  which 
has  been  committed  and  for  the  pur- 
pose of  detecting  and  bring  to  pun- 
ishment the  criminal.'' 

The  same  rule  was  followed  by 
this  court  in  Mueller  v.  Radebaufi^ 
79  Kan.  306,  99  Pac.  612.  (See  also 
25  Cyc.  391,  and  cases  cited  in  note.) 
Evidence  of  subsequent  publica- 
tion of  the  libel  was 
admitted,  and  it  is 
claimed  this  was 
error  for  the  reason  that  the  con- 
spiracy, if  one  existed,  necessarily 
terminated  when  the  publication  re- 
lied upon  by  the  state  was  made. 
The  contention  cannot  be  sustained. 
The  publication  to  E.  R.  Simon, 
county  attorney,  and  to  the  United 
States  district  attorney,  were  so  con- 
nected with  the  main  purpose  as 
to  constitute  them  parts,  of  the  res 
gestae,  and  the  evidence  was  more- 
over admissible  as  proof  of  malice 
and  to  establish  the  fact  of  the  con- 
spiracy itself.  The  latter  was  nec- 
essarily shown  by  circumstantial 
evidence.  By  merely  electing  to  rely 
upon  the  publication  on  February 
10,  to  the  notary  public,  the  state 
was  not  precluded  from  offering  evi- 
dence of  subsequent  publications 


—evidence  of 
publication*. 


made  in  furtherance  of  the  origiaal 
purpose. 

It  is  argued  that  the  conversa- 
tions with  the  no- 
tary public  before  ^uiTTT"^ 
whom  the  affidavits 
were  verified  were  privileged;  but 
they  were  not  made  in  view  of  any 
criminal  proceeding  contemplated. 
Ericsson,  who  procured  the  affi- 
davits  to  be  made,  was  a  deputy 
sheriff,  but  he  was  acting  as  a  pri- 
vate detective  under  Black's  em- 
ployment. As  suggested,  in  the 
briefs  of  the  state,  it  is  significant 
that  he  at  once  removed  the  affi- 
davits from  the  county  where  it  was 
alleged  an  offense  had  been  com- 
mitted, and  delivered  them  to  a  man 
who  had  no  connection  whatever 
with  the  prosecution  or  crime  in 
Shawnee  county  or  elsewhere,  and 
they  were  only  produced  by  the  lat- 
ter when  it  became  evident  that  the 
conspiracy  had  failed,  and  that  he 
and  Ericsson  were  about  to  be  called 
to  account  for  their  conduct.  The 
return  of  the  affidavits  was  not 
sought  until  it  became  known  that 
the  Foster  girl  had  made  a  disclos- 
ure of  the  truth  and  had  repudiated 
her  first  affidavit. 

We  are  not  disposed  to  search  the 
record  for  purely  technical  errors 
which  it  is  apx>arent  could  not  have 
worked  to  the  prejudice  of  the  de- 
fendants. Ft  is  extremely  doubtful 
if  any  unprejudiced  person,  after 
reading  the  evidence,  particularly 
that  offered  by  the  defendants  them- 
selves, could  entertain  a  reasonable 
doubt  of  their  guilt.  The  payment 
by  defendant  Black  of  such  a  sum  of 
money  to  the  private  detective  for 
the  purpose  expressly  stated  in  the 
receipt,  which  he  admits  he  prepared 
and  had  signed  by  the  detective,  and 
the  letter  written  by  him  to  the  11- 
b^ee,  were  sufficient  to  warrant  the 
jury  in  finding  him  guilty  as 
charged.  The  evidence  of  Ericsson 
reads  almost  like  an  admission  of 
practically  every  material  averment 
in  t}ie  information. 

It  is  urged  that  it  was  grave  error 
to  admit  evidence  of  statements 
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made  by  one  defendant  in  the  ab- 
sence of  the  others.  They  were  ad- 
mitted upon  the  theory  that  the 
state  would  offer  evidence  sufficient 
to  establish  that  a  conspiracy  as  set 
forth  in  the  information  in  fact  ex- 
isted. The  rule  upon  which  defend- 
ants rely  with  so  much  assurance, 
and  which  requires  that  before  the 
acts  and  declarations  of  one  of  the 
alleged  conspirators  may  be  proved 
a  prima  facie  showing  of  conspiracy 
must  be  made  to  the  trial  court,  was 
not  violated  in  this  case.  Con- 
spiracies of  the  character  in  ques- 
tion are  usually  established  only  by 
circumstantial  evidence.  Much  more 
evidence  than  we  have  attempted 
to  set  oat  in  the  limits  of  this  opin- 
ion was  introduced,  which  tends 
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to  prove  the  existence  of  the  eon- 
spiracy  as  charged  ;  co«pir«^ 
and  we  have  al-  Aec>iB»ti<mM  of 
ready  mentioned 
.facts  proved  which,  in  our  opinion, 
were  sufficient  to  render  the  evi- 
dence complained  of  admissible. 

The  slight  discrepancies  in  the 
original  afHdayits  and  the  copies 
thereof  attached  to  the  information 
were  unimportant  and  could  not 
have  misled  the  defendants. 

The  instructions  given  and  those 
refused,  and  the  objections  and  rul- 
ings upon  the  admission  of  testi- 
mony, have  all  been  carefully  ex- 
amined, and  no  error  is  found. 

The  judgment  is  affirmed.  ^ 

Petition  for  rehearing  denied  July 
6,  1918. 


.  ANNOTATION. 
Evidence:  privilege  of  commimiration  made  to  paUk  officers. 


I.  In  general,  1099. 

n.  ConununicationB  to  judicial  o£BceTB, 
1106. 

'ni.  GomnmnicationB  to  proBeenting  of- 
ficers: 

a.  In  general,  1109. 

b.  By  informers: 

1.  Role  that  the  communica- 

tions are  privileged,  1112. 

2.  Rule  that  the  communica- 

tions are  not  privileged, 
lllS. 

e.  By  the  accnaed,  1119. 

/.  In  general. 

The  privilege  of  communication  to 
tax  officers  is  discussed  in  the  note  in 
2  A.L.R.  1421. 

There  are  several  principles  which 
enter  into  a  determination  of  the  right 
to  procure  the  testimony  of  public  of- 
ficers. One  is  whether  such  officers, 
especially  the  higher  officers,  are 
amenable  to  the  process  of  the  courts. 
This  principle  is  illustrated  in  the  fol- 
lowing cases,  which  hold  foreign  con- 
sols not  subject  to  process  because 
of  treaties:  See  Re  Dillon  (1864)  7 
Sawy.  561,  Fed.  Cas.  No.  3,914;  United 
States  V.  Trambull  (1891)  48  Fed.  94; 
Baiz  V.  Malo  (1899)  27  Misc.  685,  58 
N.Y.Supp.  806.  A  document  which  is 
part  of  the  archives  of  a  foreign  con- 


sulate is  privileged.  Kessler  v.  Best 
(1903)  121  Fed.  439.  In  the  cases  in 
which  the  officer  involved  is  held  not 
amenable  to  judicial  process,  the  fact 
that  a  communication  to  such  officer  is 
involved  is  immaterial;  the  exclusion 
does  not  rest  upon  any  privileged  char- 
acter of  a  communication,  but  upon 
the  broader  ground  that  the  officer  is 
not  subject  to  process.  Such  cases, 
which  have  clearly  based  the  decision 
upon  the  principle  that  the  officer  is 
not  subject  to  judicial  process,  have 
not  been  exhaustively  considered  here- 
in. Where  a  communication  to  suoh 
an  officer  is  involved,  however,  the 
courts  have  not  always  clearly  stated 
the  principle  governing  th  decision. 

Where  the  officer  is  held  to  be  sub- 
ject to  the  process  of  the  courts,  and 
can  be  compelled  to  attend  as  a  wit- 
ness, there  is  still  a  question  whether 
communications  made  to  him  are  not 
privileged  so  that  he  will  not  be  com- 
pelled to  disclose  them.  The  privilege 
in  the  well-recognized  relations  in 
which  communications  are  privileged 
is  for  the  benefit  of  the  individual. 
While  there  is  a  certain  public  policy 
in  holding  the  communications  priv- 
ileged, the  privilege  is,  as  above  stated, 
for  the  individual  benefit.    The  rule 
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prttecting  privileged  communicationB 

between  attorney  and  client  against 
discloaure  is  for  the  benefit  of  the  cli- 
ent. 4  Wigmore,  Ev.  §  2321 ;  5  Chamr- 
berlayne,  Ev.  §  3695.  In  case  of  physi- 
cian and  patientt  for  the  benefit  of  the 
•patient.  4  Wigmore,  Ev.  §  2386;  5 
Chamberlayne,  Ev.  §  3706A.  In  com- 
mnnications  between  husband  and 
wife  the  privilege  belongs  to  the  one 
making  tiie  communication.  4  Wig- 
more,  Ev.  §  2340.  That  it  is  for  the 
benefit  of  the  individual  is  shown  by 
the  fact  that  it  may  be  waived  by  the 
one  for  whose  benefit  the  privilege  is 
raised.  4  Wigmore,  Ev.  §§  2327.  2340, 
2388  ;  6  Chamberlayne,  Ev.  §§  8696, 
3706A. 

Communications  to  public  ofiScers 
may  be  divided  into,  (a)  communica- 
tions relating  to  affairs  of  state,  com* 
monly  known  as  state  secrets,  and  (b) 
communications  relating  to  matters 
affecting  only  an  individual.  In  the 
case  of  communications  to  public  of- 
ficers of  state  secrets,  the  public  in- 
terest is  involved,  and  the  courts 
holding  such  communications  priv- 
ileged have,  in  part  at  least,  based  the 
decision  upon  this  protection  of  the 
public  interest  Even  in  case  of  com- 
munications relating  to  public  matters 
there  is  in  some  instances  a  private 
interest  in  having  the  communication 
held  privileged.  The  distinction  be- 
tween the  protection  of  the  public 
interest  and  the  protection  of  the  in- 
terest of  private  individuals  is  concise- 
ly stated  in  Hennessy  v.  Wright  (1888) 
L.  R.  21  Q.  B.  Div.  (Eng.)  509,  where, 
in  an  action  of  libel  brought  by  a  colo- 
nial governor  against  a  newspaper  for 
statements  made  by  the  newspaper  as 
to  the  reports  made  by  the  governor  to 
the  colonial  secretary  in  which  the 
plaintiff  had  been  directed  by  the  sec- 
retary of  state  not  to  produce  or  dis- 
close certain  documents,  the  court 
states  that  there  are  two  aspects  to 
the  privileged  character  of  such  doc- 
uments :  "First,  the  publication  of  a 
state  document  may  involve  danger  to 
the  nation.  If  the  confidential  com- 
munications made  by  servants  of  the 
Crown  to  each  other,  by  superiors  to 
inferiors,  or  by  inferiors  to  superiors, 
in  the  discharge  of  their  duty  to  the 


-Crown,  were  liabU  to  be  made  public 
in  a  court  of  justice  at  the  instance  of 
any  suitor  who  thought  proper  to  say 
'fiat  justitia  ruat  coelum,'  an  order  for 
discovery  might  involve  the  couDtry 
in  a  war.  Secondly,  the  publication  of 
a  state  document  may  be  injurious  to 
servants  of  the  Crown  as  individuals. 
There  would  be  an  end  of  all  freed(an 
in  their  official  communications  if  th^ 
knew  that  any  suitor — that,  as  in  this 
case,  anyone  of  their  own  body  whom 
circumstances  had  made  a  suitor- 
could  legally  insist  that  any  o&ial 
communication  of  no  matter  how  se- 
cret a  character  should  be  produced  ; 
openly  in  a  court  of  justice.  Other  ex- 
ceptions allowed  by  the  law  to  the 
absolute  right  of  the  suitor  to  discov- 
ery, the  privilege  of  the  communica- 
tions which  pass  between  a  solicitor  , 
and  his  client,  or  that  of  those  made 
by  an  informer  to  a  revenue  officer, 
may  be  explained  in  a  aimilar  man- 
ner." 

It  is  necessary  to  distinguish  be- 
tween the  privilege  of  communicatioiu 
to  public  officers  which  prevents  the 
communications  being  a  basis  for  an 
action  in  libel  or  slander,  and  the  ev- 
identiary question  which  merely  pre- 
vents their  disclosure.  The  former  is 
a  question  of  the  substantive  law  of 
libel;  the  latter,  a  question  of  ev- 
idence. This  discussion  is  limited  to 
the  evidentiary  question.  This  does 
'not  mean,  however,  that  all  actions  of 
libel  or  slander  are  excluded,  for  the 
evidentiary  question  arises  in  such  ac- 
tion the  same  as  in  others. 

Communications  relating  to  matters 
of  state  have  generally  been  held  priv- 
ileged, and  the  officer  entitled  to  re- 
fuse to  disclose  them.  Likewise,  com- 
munications which  do  not  so  clearly 
relate '  to  matters  of  state  have  also 
been  held  privileged.  The  governor  of 
a  state  has  been  held  to  have  a  discre- 
tion to  furnish  or  refuse  a  communica- 
tion contained  in  a  letter  addressed  to 
him  with  reference  to  an  officer  in  a 
subsequent  suit  for  libel.  Gray  v. 
Pentland  (1815)  2  Serg.  &  R.  (Pa.) 
23.  It  was  further  held  that  parol 
evidence  of  the  contents  of  the  writinc . 
could  not  be  required,  the  court  stat- 
ing that  "public  policy  would  seem  to 
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be  in  tbe  way  of  admitting  parol  ev- 
idence as  well  as  of  producing  the 
original  writing,  for  that  would  come 
to  t^e  same  thing  aa  to  the  policy.  It 
would  be  a  check  on  representations 
to  the  competent  authority;  it  would 
'  restrain  the  free  communications  that 
might  be  necessary  for  the  public  good, 
In  ease  of  a  candidate  for  ofitce,  or  of 
one  who  was  alleged  unworthy  to  re- 
tain an  office,  to  lay  it  down  that  a 
governor  or  the  competent  authority 
for  appointing  and  removing  should  be 
compellable  to  produce  papers  for  the 
purpose  of  supporting  an  action  in  a 
court  of  law.^   In  approving  of  this 
case,  the  court,  in  Thompson  v.  Ger- 
man Valley  R.  Co.  (1871)  22  N.  J.  Eq. 
Ill,  states  that  the  governor  will  be 
allowed  to  withhold  any  paper  or  doc- 
Qinent  in  his  possession,  or  any  part 
of  it,  if  in  his  opinion  his  official  duty 
requires  him  to  do  so.  Again,  in  Hart- 
ranft'a  Appeal  (1877)  85  Pa.  433,  27 
Am.  Rep.  667,  the  governor  was  held 
entitled  to  refuse  information  to  a 
grand  jury  concerning  the  military  or 
other  means  used  in  the  suppression 
of  liots  which  were  under  investiga- 
tion by  the  grand  jury,  the  court  stat- 
ing that  the  propriety  of  withholding 
information  required  by  the  grand 
jury  must  be  determined  by  the  gov- 
ernor himself,  and  the  weight  of  the 
reasons  influencing  in  the  conclusion 
at  which  he  arrives  is  for  himself,  and 
not  for  the  court,  to  consider.  The 
secretary  of  state,  adjutant  general, 
chief  officers  of  the  executive  depart- 
ment, and  two  officers  of  the  National 
Guard,  were  held  to  be  governed  by 
the  same  principles  which  governed  in 
the  case  of  the  chief  executive,  the 
court  stating  that  if  the  governor  is 
exempt  from  attachment,  his  immunity 
protects  his  subordinates  and  agents. 

In  Bun's  Trial,  as  reported  by  Rob- 
ertson, it  appears  that  a  subpoena  was 
issued  to  the  President  of  the  United 
States^  directing  him  to  bring  to  the 
trial  a  letter  by  General  Wilkinson;  in 
answer  to  this  subpwna  the  President 
refused  to  attend  the  trial,  but  sent 
the  letter  to  the  United  States  attor- 
ney, authorizing  the  latter  to  exercise 
his  discretion  as  to  disclosing  the 
contents.   Chief  Justice  Marshall,  in 


directing  ijie  issuance' of  the  subpoena, 
stated  that  .if  matter  is  contained  in 
the  letter  which  it  would  be  "impru- 
dent to  disclose,  which  it  is  not  the 
wish  of  the  Executive  to  disclose,  such 
matter,  if  it  be  not  immediately  and 
essentially  applicable  to  the  point, 
will,  of  course,  be  suppressed."  And 
when  the  admissibility  of  the  letter 
after  it  had  been  delivered  to  the 
United  States  attorney  was  under  dis- 
cussion, Chief  Justice  Marshall  admit- 
ted that  the  President  may  have  a 
discretion  as  to  disclosing  certain 
communications  to  him,  but  held  that 
this  is  personal  to  the  President,  and 
in  this  particular  case  not  having  been 
exercised  by  him,  but  intrusted  to 
another,  the  letter  was  ordered  to  be 
t>roduced  under  certain  restrictions, 
1  Burr's  Trial,  pp.  177-189;  2  Burr's 
Trial,  pp.  533-539. 

In  Totten  v.  United  States  (1875) 
92  U.  S.  105,  23  L.  ed.  605,  it  was  held 
that  an  action  could  not  be  maintained 
against  the  government  in  the  court 
of  claims  upon  a  contract  for  secret 
services  during  the  Civil  War,  made 
between  the  President  and  the  claim- 
ant, for  the  reason  that  it  would  be 
necessary  in  such  a  suit  to  ocpose  the 
details  of  dealing  with  individuUs  and 
officers  to  the  serious  detriment  of  the 
public;  that  the  secrecy  which  such 
contracts  imposed  precludes  any  ac- 
tion for  their  enforcement. 

A  paper  submitted  to  the  executive 
council  for  the  purpose,  of  enabling  it 
to  perform  its  executive  functions,  and 
filed  among  its  papers,  ought  not  to  be 
withdrawn  by  the  clerk  without  its  or- 
der; therefore  an  attachment  ought 
not  to  be  awarded  against  the  clerk. 
Morris  v.  Creel  (1860)  2  Va.  Cas.  49. 

In  England  communications  be- 
tween colonial  and  home  officers  have 
been  held  privileged.  In  Hennessy  v. 
Wright  (1888)  L.  R.  21  Q.  B.  Div.  509, 
57  L.  J.  Q.  B.  N.  S.  530,  69  L.  T.  N.  S. 
323,  58  J.  P.  52,  9  Eng.  Rul.  Cas.  570, 
communications  which  passed  between 
the  colonial  secretary  and  the  gov- 
ernor of  a  colony,  and  between  either 
of  these  high-officials  and  a  royal  com- 
missioner appointed  to  investigate  the 
affairs  of  the  colony,  were  held  to  be 
state   documents  and  prima  fscie 


Digitized  by 


1102 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[9  A.L.R 


privileged  from  produotiou.  A  cor- 
respondence which  had  taken  place 
between  the  secretary  of  state  and  a 
colonial  governor  with  reference  to  a 
complaint  which  had  been  made  to  the 
secretary  of  state  against  the  goviemor 
was  held  privileged  in  Anderson  v. 
Hamilton  (1816). 2  Bred.  ^  Bing.  156, 
note,  129  Eng.  Reprint,  917,  note,  8 
Price,  244,  note,  146  Eng.  Reprint, 
1191,  note,  4  J.  B.  Moore,  693,  22  Re- 
vised Rep.  761,  note. 

In  Wright  v.  Mills  (1890)  62  L.  T. 
N.  S.  (Eng.)  658,  the  right  of  the  agent 
general  of  &  colonial  government  to 
refase  to  produce  documents  which  his 
superiors  objected  tha,t  he  should  pro- 
-duce  was  sustained. 

Communications  between  the  attor- 
ney general  of  a  province  and  the  lieu- 
tenant governor  with  reference  to  the 
conduct  of  an  officer  thereof  are  conii- 
dential,  and  cannot  be  disclosed  by  the 
attorney  general  in  a  subsequent  ac- 
tion against  the  lieutenant  governor 
for  libel.  Wyatt  v.  Gore  (1816)  Holt 
N.  P.  (Eng.)  299. 

The  correspondence  which  took 
place  between  the  board  of  directors 
of  the  East  India  Company  and  the 
commissioners  for  the  affairs  of  India 
relative  to  a  disputed  claim  against 
the  East  India  Company  was  held  priv- 
ileged in  Smith  v.  East  India  Co. 
(1841)  1  Phill.  Gh.  60,  41  Eng.  Re- 
print, 550.  A  statute  placed  all  the 
affairs  of  the  East  India  Company  un- 
der the  superintendence,  direction, 
and  control  of  the  commissioners  for 
the  affairs  of  India,  and  it  is  stated 
that,  in  order  that  this  superintend- 
ence and  control  should  be  exercised 
effectively  for  the  benefit  of  the  pub- 
lic, it  was  necessary  that  the  most  un- 
reserved communications  should  take 
place  between  the  directors  and  the 
board  of  control,  and  the  directors 
were  required  by  the  statute  to  make 
communications  of  all  their  acts, 
transactions,  and  correspondence  to 
the  board  of  controL  In  view  of  these 
facts,  it  is  stated  that  if  such  com- 
munications were  subject  to  be  pro- 
duced in  a  court  of  justice  at  the  suit 
of  an  individual,  the  effect  would  be 
to  restrain  the  freedom  of  the  com- 
munications and  to  render  them  more 


cautious,  guarded,  and  reserved,  and 
for  this  reason  the  communication! 
come  within  that  class,  of  official  com- 
munications which  are  privileged. ' 

Political  communications  between 
the  government  and  East  India  Com- 
pany were  held  privileged  in  Wadeer 
V.  East  India  Co.  (1856)  8  DeG.  M.  & 
G.  182,  44.  Eng.  Reprint,  360,  2  Jur. 
N.  S.  407. 

Reports  made  to  the  admiralty  by 
the  commanding  officer  of  a  battleship, 
relating  to  a  collision,  cannot  be  pro- 
duced in  an  action  growing  out  of  such 
collision.  The  Bellerophon  (1Q74)  44 
L.  J.  Prob.  N.  S.  (Eng.)  5,  81  L.  T. 
N.  S.  756,  23  Week.  Rep.  248. 

A  report  made  by  an  inspector  gen- 
eral of  prisons  to  the  lord  lieutenant 
is  privileged  as  a  state  document 
M'Elveney  v.  Connellan  (1864)  17  Ir. 
C.  L.  Rep.  66. 

The  provincial  secretary  cannot 
be  compelled  to  produce  a  document 
filed  with  him  by  an  officer  in  answer 
to  charges  made  against  such  officer. 
Gugyv.  Maguire  (1863)  13  Lower  Can. 
Rep.  (Dec.  des  Tribunaux)  38.  A 
provincial  secretary  cannot  be  com- 
pelled to  produce  a  letter  written  to 
him  charging  another  with  keeping  a 
house  of  ill  fame.  Bradley  v.  Mcin- 
tosh (1883)  5  Ont.  Rep.  227. 

In  Cooke  v.  Maxwell  (1817)  2  Stark. 
(Eng.)  183,  upon  the  theory  that  a 
communication  by  the  governor  of  a 
colony  to  an  officer,  ordering  the  de- 
struction of  a  building,  was  incom- 
petent, the  court  held  the  officer  might 
state  that  he  acted  under  the  gov- 
ernor's orders  in  destroying  the  build- 
ing. 

The  report  of  a  military  inquiry  held 
to  investigate  the  conduct  of  an  officer 
under  the  orders  of  the  commandec  in 
chief,  the  report  being  delivered  to 
the  commander  in  chief  and  retained 
by  him,  is  held  to  be  an  official  doc- 
ument in  possession  of  the  secretary. 
and  not  competent  to  be  disclosed, 
even  if  the  secretary  who  had  posses- 
sion of  the  report  had  been  willing  to 
do  80,  in  Home  v.  Bentinck  (1820)  2 
Brod.  &  B.  136,  129  Eng.  Reprint,  909. 
Statements  made  by  an  officer  before 
a  court  of  inquiry  instituted  by  the 
commander  in  chief,  and  made  a  part 
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of  the  minutes  of  such  proceedings 
and  delivered  to  the  commander  in 
chie^  are  held  to  be  received  by  him  as 
privileged  communications,  which  can- 
not be  produced  or  read  in  evidence 
upon  an  action  in  libel,  in  Dawkins  v. 
Rokeby  (1873)  L.  R.  8  Q.  B.  255,  af- 
firmed in  (1875)  L.  R.  7  H.  L.  744,  38 
L.  T.  N.  S.  196,  23  Week.  Rep.  931,  9 
Eng.  Rul.  Gas.  39.  The  court  in  Home 
V.  Bentinck,  2  Brod.  &  B.  130,  129 
Eng;  Reprint,  907,  in  holding  the 
report  of  a  military  commission  to 
the  commander  in  chief  confidential, 
?.tates:  "Now,  before  I  examine  the 
few  instances  alluded  to  as  applying 
to  cases  of  this  description,  let  us  see 
upon  what  ground  and  principle  the 
present  case  rests.  It  is  agreed  that 
there  are  a  number  of  cases  of  a  par- 
ticular description  in  which,  for  rea- 
sons of  state  and  policy,  information 
is  not  permitted  to  be  disclosed.  To 
begin  with  the  ordinary  cases,  and 
those  of  a  common  description  in 
courts  of  justice:  In  these  courts,  for 
reasons  of  public  policy,  persons  are 
not  to  be  asked  the  names  of  those 
from  whom  they  receive  information 
as  to  the  frauds  on  the  revenue.  In 
all  the  trials  for  high  treason  of  late 
years,  the  same  course  has  been  adopt- 
ed, and,  if  parties  were  willing  to  dis- 
close the  sources  of  their  information, 
they  would  not  be  suffered  to  do  it 
by  the  judges.  What  is  the  ground 
upon  which  these  cases  stand  except 
it  be  the  ground  of  danger  to  the  pub- 
lic good,  which  would  result  from 
disclosing  the  sources  of  such  in- 
formations?— for  no  person  would  be- 
come an  informer  if  his  name  might  be 
disclosed  in  a  court  of  justice,  and  if 
he  might  be  subjected  to  the  resent- 
ment of  the  party  against  whom  he 
had  informed.  Does  not  this  reason- 
ing apply  closely  to  the  case  now  be- 
fore iis?  This  is  an  inquiry  directed 
to  be  made  by  the  commander  in  chief 
with  a  Tiew  to  ascertain  what  the  con- 
duct of  the  par^  suspected  mii^t  have 
been  in  the  course  of  which  a  number 
of  persons  may  be  called  before  the 
court-,  and  may  give  information  as 
witnesses  which  they  would  not  choose 
1»  have  disclosed;  but  if  the  minutes 
of  the  court  of  inquiry  are  to  be  pro- 


duced in  this  way,  on  an  action 
brought  by  the  party,  they  may  reveal 
the  name  of  every  witness  and  the 
evidence  given  by  each.  Not  only  this, 
but  tiiey  also  reveal  what  has  been 
said  and  done  by  eack  member  of  the 
existing  court  of  inquiry.  It  seems, 
therefore,  that  the  reception  of  the 
minutes  would  tend  directly  to  disclose  ^ 
that  which  is  not  permitted  to  be  dis- 
closed, and  therefore,  independently 
of  the  character  of  the  court,  I  should 
say,  on  the  broad  rule  of  public  policy 
and  convenience,  that  these  matters, 
secret  in  their  natures  and  involving . 
delicate  inquiry  and  the  names  of  per- 
sons, stand  protected."  In  holding 
that  the  court  could  not  compel  the 
secretary  of  state  to  produce  a  mil- 
itary report,  it  is  stated  in  Beatson  v. 
Skene  (1860)  6  Hurlst.  &  N.  838,  167 
Eng.  Reprint  1415,  that  "it  is  manifest 
(we  think)  that  there  must  be  a  limit 
to  the  duty  or  the  power  of  compelling 
the  production  of  papers  which  are 
connected  with  acts  of  state.  As  an 
instance,  we  would  put  the  case  of  a 
British  minister  at  a  foreign  court, 
writing  in  that  capacity  a  letter  to  the 
secretary  of  state  for  foreign  affairs 
in  this  country,  containing  matter  in- 
jurious to  the  reputation  of  a  foreign- 
er or  a  British  subject.  Can  it  be 
contended  that  the  person  referred  to 
would  have  a  right  to  con^el  the  pro- 
duction of  the  letter  in  order  to  take 
the  opinion  of  a  jury  whether  the  in- 
jurious matter  was  written  malicious-' 
ly  or  not?  We  are  of  opinion  that,  if 
the  production  of  a  state  paper  would 
be  injurious  to  the  public  service,  the 
general  public  interest  must  be  consid- 
ered paramount  to  the  individual  in- 
terest of  a  Buitor  in  a  court  of  justice ; 
and  the  question  then  arises,  How  is 
this  to  be  determined?  It  is  manifest 
it  must  be  determined  either  by  the 
presiding  judge,  or  by  the  responsible 
servant  of  the  Crown  in  whose  custody  ' 
the  paper  is.  The  judge  would  be  un- 
able to  determine  it  without  ascertain- 
ing what  the  document  was,  and  why 
the  publication  of  it  would  be  injurious 
to  the  public  service, — an  inquiry 
which  cannot  take  place  in  private, 
and  which  taking  place  in  public  may 
do  all  the  mischief  which  it  is  pro- 
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posed  to  guard  against.  It  appears  to 
us,  therefore,  that  the  question  wheth- 
er the  production  of  the  documento 
would  be  injurious  to  the  public  serv- 
ice must  be  determined,  not  by  the 
judge,  but  by  the  head  of  the  depart- 
ment having  the  custody  of  the  paper; 
and  if  he  is  in  attendance  and  states 
'  that  in  his  opinion  the  production  of 
the  document  would  be  injurious  to 
the  public  service,  we  think  the  judge 
ought  not  to  compel  the  production  of 
it.  The  adtninistrfttion  of  justice  is 
only  a  part  of  the  general  conduct  of 
the  affairs  of  any  state  or  nation,  and 
we  think  Is  (with  respect  to  the  pro- 
duction or  nonproduction  of  a  state 
paper  in  a  court  of  justice)  subor- 
dinate to  the  general  welfare  of  the 
communis.  If,  indeed,  the  head  of  the 
department  does  not  attend  personally 
to  say  that  the  production  will  be  in- 
jurious, but  sends  the  document  to  foe 
produced  or  not  as  the  judge  may  think 
proper,  or  as  was  the  case  in  Dickson 
V.  Wilton,  before  Lord  Campfoell  (re- 
ported in  (1859)  1  Fost.  &  F.  (Eng.) 
^5),  where  a  subordinate  was  sent 
with  the  document  witii  inatmctions  to 
object,  but  nothing  more,  the  case  may 
be  different,  .  .  .  Perhaps  cases 
might  arise  where  the  matter  would 
be  so  clear  that  the  judge  might  well 
ask  for  it,  in  spite  of  some  oSicial 
scruples  as  to  producing  it;  but  this 
must  be  considered  rather  as  an  ex- 
treme case,  and  extreme  cases  throw 
very  little  light  on  the  practical  rules 
of  life." 

In  holding  that  a  communication  be- 
tween officers  of  the  government, 
recommending  the  removal  of  a  clerk 
for  inefficiency  and  bad  conduct,  could 
not  be  admitted  in  evidence  to  sustain 
an  action  for  libel  brought  by  the  per- 
son whose  removal  was  recommended, 
the  court,  in  Gardner  v.  Anderson, 
Fed,  Cas.  No.  5,220,  states  that  "com- 
munications in  writing  passing  be- 
tween officers  of  the  government  in 
the  coarse  of  official  duty,  relating  to 
the  business  of  their  offices,  are  priv- 
ileged from  disclosure  on  the  ground 
of  public  policy,  and  the  production 
will  not  be  compelled  by  courts  of  law 
or  aqoity.  Neither  will  secondary  ev- 
idence of  their  contents  be  admissible. 


whether  in  the  form  of  copies  or  of 
oral  statement  of  witnesses  who  have 
read  and  recollected  the  same." 

The  lord  chamberlain,  whose  duty 
it  is  to  decide  the  proper  persona  to 
be  admitted  to  state  functions,  cannot 
be  held  to  disclose  a  communication 
made  to  him  with  reference  to  an  in- 
dividual, in  an  action  by  the  latter 
for  slander  against  the  person  alleged 
to  have  made  the  statement.  West  v. 
West  (1911)  27  Times  L.  R.  (Eng.) 
189,  affinned  as  to  this  point  by  the 
court  of  appeals  (1911)  27  Times  L.  R. 
476. 

Advice  furnished  by  a  corporation 
counsel  to  assessors  under  a  statute 
making  it  the  duty  of  the  corporation 
counsel  to  furnish  every  department 
and  officer  of  the  city  government  such 
advice  and  legal  assistance,  as  coun- 
selor or  attorney  in  or  out  of  court,  as 
may  be  required,  was  held  to  be  priv- 
ileged in  People  ex  rel.  Updyke  v.  Gil- 
Ion  (1889)  18  N,  y.  Civ.  Proc.  Rep. 
109,  9  N.  Y.  Supp.  243. 

It  is  held  in  State  ex  rel.  Douglas  v. 
Tune  (1918)  199  Mo.  App.  404,  203  S. 
W.  465,  that  the  disclosure  of  a  letter 
written  by  citizens  to  a  complaint 
board  cannot  be  compelled  in  an  action 
in  libel  by  the  persons  against  whom 
the  letter  complained,  against  the 
writers.  It  was  urged  that  the  priv- 
ilege, if  any,  belonged  to  the  writers 
of  the  letter,  and  could  not  be  raised 
by  the  officers  of  the  complaint  board. 
In  answer  to  this  contention,  however, 
the  court  states  that  such  officers  may 
claim  the  privilege,  and  properly  so. 

'But  communications  made  to  a  labor 
commissioner  at  a  conference  between 
labor  commissioners  and  an  employer 
and  employees,  and  the  representatives 
of  labor  unions,  with  a  view  of  settling 
a  strike,  are  not  privileged  so  as  to 
exempt  the  commissioner  from  testify- 
ing in  regard  thereto  in  a  suit  for  an 
injunction  against  the  union.  White 
Mountain  Freezer  Co.  v.  Murphy 
(1917)  78  N.  H.  S98, 101  Atl.  S67.  The 
duties  of  the  labor  commissioner,  as 
defined  by  the  statute  involved  in  this 
case,  were  not  to  hear  and  decide  con- 
troversies between  employers  and  em- 
ployees, but  to  endeavor  to  bring  about 
an  amicable  adjustment,  and,  failing 
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that,  to  induce  the  parties  to  submit 
the  dispute  to  arbitrators,  or  to  a  state 
board  of  conciliation  and  arbitration, 
and  in  case  of  failure  to  secure  such 
reference  in  case  of  a  strike  to  inves- 
tigate tiie  cause  of  the  controversy, 
ascertain  which  party  is  mainly  re- 
sponsible, and  make  and  publish  a 
report  assigning  such  responsibili^. 
In  discussinir  the  character  of  the  ac- 
tion taken  by  the  commissioner,  the  re- 
port states  'that  there  is  no  machinery 
provided  for  a  judicial  proceeding, 
that  the  only  trace  of  judicial  action 
that  is  found  in  the  provision  of  the 
statute  is  that  requirii)g  him  to  hear 
all  parties,  and  advise  them,  in  cer- 
tain circumstances,  what,  if  anything, 
ought  to  be  conceded  by  either  or 
both;  and  the  court  continues  that 
'*while  it  may  well  be  that  the  duty  of 
conciliation  imposed  upon  the  commis- 
aloner  can  be  better  performed,  as  the 
legislature  now  seem  to  tiiink  [a  stat- 
ute enacted  since  the  controversy  in- 
volved in  the  case  at  bar  provided  that 
neither  the  proceedings  nor  any  part 
thereof  before  the  labor  commissioner 
should  be  received  in  evidence  for  any 
purpose  in  any  judicial  proceeding, 
before  any  other  court  or  tribunal 
whatever],  if  some  or  all  communica- 
tions to  or  before  him  are  held  priv- 
ileged, the  commissioner  cannot  claim 
the  privilege  of  exemption  as  a  witness 
in  view  of  the  numerous  other  duties 
imposed  on  him,  unless  at  the  time 
about  which  inquiry  is  sought  of  him, 
he  was  engaged  in  a  purely  judicial 
duty.  It  does  not  appear  that  the  in- 
formation sought  of  him  in  the  pres- 
ent case  was  obtained  by  him  while 
acting  in  such  a  capaci^,  and  it  is 
clear  that  judicial  power  which  would 
excuse  him  from  appearing  as  a  wit- 
ness has  not  been  given  to  him." 

A  government  letter  carrier  was 
compelled  to  answer  questions  relating 
to  the  delivery  of  letters  to  a  party  in 
a  divorce  action  and  to  certain  in- 
structions given  by  her  to  him  in 
Smith  V.  Smith  (1899)  2  Penn.  (DeL) 
365, 45  AtL  848,  over  the  objection  that 
the  information  was  privileged  and 
that  public  policy  required  that  he 
should  not  disclose  it. 

A  letter  written  in  answer  to  a  con- 
9  A.L.R.— 70. 


fldential  inquiry  by  a  bank  examiner, 
relating  to  the  character  of  a  bank  in 
which  the  writer  of  the  letter  had 
stock,  stating  to  the  bank  examiner 
that  he  had  become  alarmed  and  dis- 
posed of  his  stock,  is  not  a  privileged 
communication.  Cox  v.  Montague 
(1897)  24  C.  C.  A,  364,  47  U.  S.  App. 
384,  78  Fed.  84S,  appeal  dismissed  in 
(1897)  42  L.  ed.  1213,  18  Sup.  Ct  Rep. 
944. 

Communications  passing  between 
the  applicimt  for  a  patent  and  the  pat- 
ent office  touching  an  unissued  patent 
are  not  privileged.  Edison  Electric 
Light  Co.  V.  United  States  Electric 
Lighting  Co.  (1890)  44  Fed.  294,  s.  c. 
on  subsequent  appeal  (1S91)  45  Fed. 
66.  The  rule  of  the  patent  office  that 
"caveats  and  pending  applications 
are  preserved  in  secrecy.  No  informa- 
tion win  be  given  without  authority 
respecting  the  filing  by  any  particular 
person  of  a  caveat  or  of  an  application 
for  a  patent,  or  for  the  reissue  of  a 
patent,  the  pendency  of  any  particular 
case  before  the  oflSce  or  the  subject- 
matter  of  any  particular  application, 
unless  it  shall  be  necessary  to  the 
proper  conduct  of  the  business  before 
the  office,"— does  not  make  a  communi- 
cation passing  between  the  applicant 
and  the  patent  office  confidential. 

A  communication  to  an  attorney  who 
is  acting  simply  as  notary  public  was 
held  not  privileged  in  Lukin  v.  Haider- 
son  (1900)  24  Ind.  App.  645,  57  N.  E. 
264.  At  least  there  is  no  violation  of 
the  rule  that  communications  between 
attorney  and  client  are  privileged,  in 
permitting  an  attorney  who  acted  as 
notary  to  state  the  place  where  the 
acknowledgment  of  a  deed  was  taken. 
Mutual  L.  Ins.  Co.  v.  Corey  (1889)  54 
Hun,  493,  7  N,  Y.  Supp.  939,  reversed 
on  other  grounds  in  (1892)  135  N.  Y. 
326,  31  N.  E.  1095. 

In  People  v.  Fanner  (1909)  194  N. 
Y.  251,  87  N.  E.  467,  a  prosecution  for 
murder,  in  which  an  attorney  who  had 
taken  an  acknowledgment  of  a  deed 
by  the  defendant  was  called  to  testify 
to  the  transaction,  a  provision  of  the 
Code  prohibiting  the  disclosure  of  a 
communication  to  an  attorney  is  stated 
not  to  be  intended  to  prohibit  the  dis- 
closure "of  a  communication,  so  far  as 
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such  communication  is  necessary  to 
enable  a  public  officer  to  act  in  his  of- 
ficial capacity." 

The  fact  that  a  notary  public  who 
drew  a  deed  and  took  an  acknowledg- 
ment was  also  a  priest  and  spiritual 
adviser  of  the  crrantor  does  not  prevent 
his  testifying  as  to  the  intention  of 
the  grantor  as  to  the  land  to  be  in- 
cluded in  the  deed,  where  it  does  not 
appear  that  the  notary  was  consulted 
in  his  capacity  as  a  priest,  but  was 
called ,  simply  in  his  character  as  no- 
tary public.  Partridge  v.  Partridge 
(1909)  220  Ho.  321,  132  Am.  St  Rep. 
S84,  119  S.  W.  415. 

See  also  the  reported  case  (STATE  v. 
Wilcox,  ante,  1091)  as  to  communica- 
tions to  notaries  public. 

Conversations  of  government  de- 
tectives and  other  agents  with  wit- 
nesses, with  the  purpose  and  effect  of 
inducing  and  influencing  the  evidence 
of  such  witnesses,  do  not  amount  to 
state  secrets  within  the  meaning  of 
the  rule  protecting  such  secrets  from 
disclosure,  and  when  a  witness  so  in- 
duced or  influenced  appears  on  the 
stand  and  testifies,  he  may  be  cross- 
examined  as  to  any  and  all  induce- 
ments made  to  him  on  the  part  of  any- 
one in  connection  with  his  evidence. 
King  V.  United  States  (1902)  60  C.  C. 
A.  647,  112  Fed.  988. 

In  Kain  v.  Farrer  (1877)  37  L.  T. 
N.  S.  (Eng.)  469,  the  right  of  public 
ofiicers  to  refuse  to  testify  as  to  docu- 
ments in  their  possession,  where  such 
testimony  would  violate  public  policy, 
is  recognized,  but  the  affidavits  of  the 
officers  stating  the  grounds  for  refusal 
were  held  insufficient  In  that  case. 

//.  Communicatlona  to  judletal  offlecre. 

It  has  been  laid  down  as  a  general 
proposition  that  a  judge  may  refuse  to 
testify  as  to  proceedings  held  before 
him,  but  that  does  not  render  his  tes- 
timony incompetent.    Hale  v.  Wyatt 

(1916)  78  N.  H.  214,  98  Atl.  379;  White 
Mountain    Freezer   Co.   v.  Murphy 

(1917)  78  N.  H.  398, 101  Atl.  357.  The 
opinion  has  been  expressed  that  judges 
are  not  exempt  from  the  duty  that 
rests  upon  every  citizen  to  disclose, 
when  called  upon,  facts  within  his 
knowledge  essential  to  the  adminis- 
tration of  justice.  White  Mountain 


Freezo:  Co.  v.  Murphy  (N.  H.)  saiira. 
It  is  stated  obiter  in  W^come  ?. 
Batchelder  (1848)  28  He.  86,  that  pub- 
lic policy  authorizes  the  excuaing  of  a 
trial  judge  from  testifying  as  to  the 
testimony  in  a  trial  had  before  him, 
but  it  is  held  to  be  no  ground  of  exer- 
tion that  he  did  not  insist  upon  this 
right  to  be  excused,  and  testified.  It 
is  not  error  to  receive  th^  testimoDr 
of  a  judge,  giv^  without  objection, 
as  to  what  took  place  before  him  in 
a  former  trial  of  a  cause.  Hale  t. 
Wyatt  (N.  H.)  supra.  The  court  here 
recognizes  that  a  judge  may  refuse  to 
testify  to  the  statements  made  before 
him,  but  this  is  held  to  be  a  personal 
privilege  of  which  he  may  avail  him< 
self  or  not  as  he  chooses,  that  such  a 
statement  is  not  privileged,  that  it 
lacks  the  elraient  of  confidentiality 
which  is  essential  to  a  privileged  com- 
munication; accordingly,  the  testi- 
mony of  a  probate  judge  as  to  state- 
ments made  in  appearing  before  him 
was  held  competent  when  testified  to 
by  him  without  objection.  That  an 
arbitrator  cannot  be  examined  in  an 
action  on  his  award  to  give  evidence 
as  to  what  was  done  before  him  is  held 
in  Ellis  T.  Salton  (1808)  4  Car.  &  P. 
(Eng.)  827,  note.'  An  application  to 
procure  the  depositions  of  the  chief 
clerk  and  stenographer  of  the  surro- 
gate for  use  upon  the  hearing  of  a 
motiop  to  open  a  decree  made  by  the 
surrogate  awarding  a  stipulated 
amount  to  an  attorney  for  services  in 
an  estate  matter  was  denied  in  Re 
Cohen  (1919)  174  N.  Y.  Supp.  427. 
The  court  said :  **The  office  of  surro- 
gate is  a  judicial  one,  and  the  chief 
clerk  and  stenographer  stand  in  a  con- 
fidential relationship  to  the  judge  of 
said  court  in  all  matters  in  the  con- 
sulting room.  In  the  usual  public  da- 
ties  of  the  office  of  surrogate  wherein 
the  acts  are  ministerial,  a  confidential 
relationship  does  not  exist.  The  min- 
utes of  testimony  made  by  the  stenog- 
rapher of  the  court  are  made  public 
records  by  law.  Public  policy  de- 
mands, and  it  is  ^  sound  doctrine, 
that  those  standing  in  confidential  re- 
lation with  a  judge  of  a  court  of  rec- 
ord as  a  clerk  and  stenographer  witii 
regard  to  statements  in  proeeedinss 
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pending  before  the  court  should  not 
be  eompcUed  or  allowed  to  betray  the 
trust  and  confidence  which  each  rela- 
tionship implies."  This,  however,  in- 
volved rather  the  process  by  and 
through  which  the  sutrogate  arrived 
at  his  decision,-and  not  a  communica- 
tion. 

At  least  some  of  the  cases  in  the 
foregoing  paragraph  relate  not  strict- 
ly to  communications  as  that  term  is 
ordinarily  understood,  but  to  other 
matters.  The  privileged  character  of 
what  is  strictly  a  communication  has 
been  affirmed,  and  it  has  been  held 
that  a  judge  who  convened  the  grand 
jury,  which  was  investigating  a  crime, 
oannot  be  permitted  to  give  in  evidence 
a  confession  made  to  him  by  a  wit- 
ness called  before  such  jury  who  is 
subsequently  indicted  and  placed  on 
trial,  where  the  witness,  being  unable 
to  obtain  advice  from  a  lawyer  in 
whom  he  has  confidence,  went  to  the 
judge,  and  upon  stating  his  difficulty 
was  told  by  the  judge  that  he  could 
give  him  no  advice,  but  that  he 
should  tell  the  truth,  whereupon  the 
witness  made  the  confession.  People 
V.  PraU  (1903)  133  Mich.  126.  67 
LJl:A.  923,  94  N.  W.  762.  The  court, 
in  discussing  this  question,  states: 
"It  is  to  be  noted  that  the  purpose  of 
the  defendant  (though  this  does  not 
appear  to  have  been  known  to  Judge 
Person)  was  'to  talk  with  someone  he 
had  confidence  in.'  It  is  obvious,,  too, 
that  this  confidence  was  given  by  rea- 
son of  Judge  Person's  professional  and 
official  position  and  of  the  advice 
given  by  him  to  defendant.  Is  the 
communication  made  under  these  eii> 
cumstances  to  be  regarded  as  con- 
fidential and  its  disclosure  forbidden 
by  principles  of  public  policy?  .  .  . 
It  seemd  to  us  that  the  principle  which 
prohibits  the  disclosure  of  communi- 
cations between  attorney  and  client 
prohibits  the  disclosure  under  con- 
sideration. That  principle  is  found  in. 
the  common  law,  and  is  not  confined 
in  its  application  to  cases  where  the 
technical  relation  of  attorney  and 
client  exists."  The  court  then  discusses 
the  rule  governing  a  communication 
between  attorney  and  client,  and  con- 
tinues:   "Have  these  principles  any 


application  to  the  question  under 
consideration  ?  Defendant  informed 
Judge  Person  that  he  wished  advice 
as  to  what  course  he  should  pursue 
for  his  benefit.  When  advised  by 
Judge  Person  to  see  an  attorney  he 
made  known  the  circumstances  which 
prevented  his  acting  in  accordance 
with  this  advice.  Thereupon  Judge 
Person  said:  'I  cannot  ^ive  you  any 
advice  as  to  what  you  ought  to  do  for 
your  personal  benefit,  but  you  are  not 
obliged  to  testify  to  anything  that  will 
incriminate  yourself  but  if  you  do  tes- 
tify I  will  say  this  much  to  you :  Tell 
the  truth  whatever  it  is.'  This  state- 
ment of  Judge  Person  was  obviously 
advice,  and  it  was  advice  which  prop- 
erly should,  and  in  this  case  did.  come 
from  a  lawyer ,  to  a  layman  who  de- 
sired to  be  advised.  It  is  immaterial 
that  the  advice  is  so  simple  that  an  in- 
telligent layman  could  have  given  it. 
This  would  perhaps  characterize  the 
best  legal  advice  that  ever  was  given, 
but  it  would  be  legal  advice  none  the 
less.  If  it  were  true  that  the  course 
of  action  prescribed  by  this  advice  was 
the  only  proper  course  to  pursue,  a 
relation  of  confidence  nevertheless  re- 
sulted from  its  being  given.  But  it  is 
not  true  that  the  course  of  action  pre- 
i)cribed  by  this  advice  is  the  only 
course  an  honest  lawyer  might  have 
advised  defendant  to  follow.  ...  If 
Judge  Person  had  not  been  as  he  was, 
the  judge  of  the  circuit  court  for  the 
county  of  Ingham,  who  had  convened 
the  grand  jury,  the  principles  of  law 
above  referred  to  would  have  pre- 
vented his  disclosing  the  communica- 
tion respondent  made  to  him.  It  is 
true  that  Judge  Person's  position  as 
judge  of  the  circuit  court  prevented 
his  becoming  in  law  respondent's  at- 
torney. But  it  did  not.  in  fact,  pre- 
vent his  advising  respondent  ^hat 
course  to  pursue.  How  is  the  prin- 
ciple which  regards  as  confidential 
communications  between  attorney  and 
client  affected  by  the  fact  that  the  at- 
torney in  this  case  was  also  a  judge? 
If  it  be  true  that  the  fact  that  the 
attorney  was  the  judge  prevented  his 
legally  acting  as  attorney,  it  is  also 
true  that  the  fact  that  he  occupied 
that  position  gave  an  increased  weight 
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to  his  advice.  The  reasons  for  regBrd- 

ing  as  confidential,  communications 
made  in  consequence  of  advice  from 
an  ordinary  attorney,  apply  with  full 
force,  and  are  re-enforced  by  others,' 
when  that  advice  emanates  from  an  at- 
torney who  is  also  a  judge.  The  law 
protects  these  communications  as  con- 
fidential, because  of  the  nature  of  the 
confidence  which  exists  between  the 
client  and  the  attorney  of  his  choice. 
That  confidence  is  not  diminished,  but 
is  increased,  when  the  advice  is  given 
by  the  judge  authorized,  not  merely 
to  express  an  opinion,  but  to  declare 
the  law."  The  court  then  stated  that 
the>  decision  might  be  based  on  an- 
other ground,  viz.,  the  communication 
under  consideration  is  privileged  be- 
cause made  to  the  judge  in  control  of 
deliberations  of  the  grand  jury  for 
whom  defendant  had  been  called  ss  a 
witness.  An  admission  of  guilt  made 
by  an  accused  to  the  justice  before 
whom  he  was  brought  upon  a  charge 
of  assault  with  intent  of  murder, — a 
charge  that  wad  dismissed  upon  the 
subsequent  death  of  his  victim, — when 
the  justice  was  explaining  the  ac- 
cused's rights  as  to  preliminary  ex- 
aminations, ytras  held  not  privileged 
upon  a  subsequent  trial  of  the  accused 
for  murder,  in  People  v.  Sharac  (1920) 
—  Mich.  — ,  176  N.  W.  431.  The  court, 
in  distinguishing  this  case  from  the 
Pratt  Case,  said  that  "we  do  not  think 
these  facts  bring  the  question  pre- 
sented within  the  ruling  in  the  Pratt 
Case.  No  relation  of  attorney  and 
client  here  existed,  nor  could  the  re^ 
spondent  have  so  understood.  He  did 
not  go  to  the  justice  for  legal  advice, 
nor  can  we  find  from  the  record  that 
he  believed  the  justice  was  advising 
him  as  an  attorney.  While  the  record 
does  not  so  state,  it  is  apparent  that 
at  least  the  officer  who  had  him  in 
charge  was  also  present.  There  was 
nothing  said  by  the  justice  to  induce 
the  respondent  to  make  the  statement 
that  he  did,  nor  can  we  conclude  that 
it  was  in  any  way  privileged."  In 
People  V.  Hess  (1896)  8  App.  Div.  143, 
40  N.  Supp.  486,  a  communication 
made  to  a  magistrate  who  conducted 
a  preliminary  examination  as  to  an 
affray  in  which  a  homicide,  of  which 


the  defendant  was  accused,  occnired, 
was  held  not  privileged.  Tlie  ma^s- 
trate  had  been  the  counsel  of  the  de- 
fendant in  all  his  legal  matters  for 
some  time  previous  to  the  homicide. 
At  the  time  the  examination  began,  the 
defendant  said  to  the  magistrate  that 
he  wanted  him  to  be  his  attorney  in 
tiie  case,  but  the  magistrate  replied 
that  he  waa  the  magistrate  in  the  mat- 
ter and  could  not  be  his  attorney; 
thereupon  the  defendant  sent  for 
other  counsel;  subsequently,  however, 
he  made  communications  to  the  magis- 
trate, stating  to  him  that  he  did  oot 
wish  to  talk  to  the  counsel  employed 
by  him  in  this  case,  but  wished  to  talk 
with  the  magistrate.  In  holding  the 
communications  thus  made  not  con- 
fidential, and  therefore  admissible,  the 
court  states  that  "clearly,  according 
to  the  evidence  of  Hallenbeck  [the 
magistrate]  the  relation  of  attorney 
and  client  did  not  exist  between  the 
defendant  and  Hallenbeck  as  to  the 
affair  then  under  consideration,  aod 
the  defendant  was  distinctly  so  in- 
formed. The  fact  that,  as  to  other 
matters,  the  relation  may  have  existed, 
does  not  confer  the  privilege  her^  es- 
pecially when  the  relation  here  is  dis- 
tinctly repudiated  to  the  party." 

In  Lindsay  v.  People  (1919)  —  Colo. 
— ,  —  A.L.R.  — ,  181  Pac.  631,  com- 
munications  to  the  judge  of  a  juvenile 
court  by  a  child  were  held  not  privi- 
leged. This  case,  which  has  been 
widely  commented  upon,  is  pending  in 
the  United  States  Supreme  Court  at 
the  date  of  the  preparation  of  this 
note. 

A  statute  referred  to  in  People  v. 
Atwood  (1915)  188  Mich.  36,  154  N. 
W.  112,  empowers  the  probate  judge 
in  each  county,  and  makes  it  his  duty, 
to  issue  without  publicity  a  marriage 
license  and  tb  celebrate  marriage  is 
certain  cases,  and  provides  that  all 
knowledge  of  any  fact  coming  to  the 
judge  or  his  deputies  should  be  deemed 
to  be  a  privileged  communication,  aod 
any  violation  of  confidence  a  misde- 
meanor, but  provides  that  "such  file 
in  the  probate  court,  and  the  duplicate 
and  record  thereof  in  the  office  of  the 
secretary  of  state,  shall  be  open  to 
inspection  only  upon  the  written  order 
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of  the  judge  of  xay  circuit  or  the  su- 
preme court  of  this  state,  and  only  for 
such  use  as  is  deaignateid  in  such  or- 
der. Such  order  shall  be  made  only 
npoB  the  written  request  of  the  per- 
wa  or  persons  who  were  so  married, 
or  when  necessary  to  the  protection 
of  proper^  rights  arising  from  or  af- 
fected by  such  marriage.'*  The  court 
states  that,  assuming  the  license  and 
marriage  might  have  been  provjed  by 
the  record,  upon  the  order  of  the  court, 
the  other  could  properly  go  no  further, 
and  states  with  reference  to  the  order 
of  the  particular  case,  that  that  did 
not  authorize  either  the  probate  judge 
or  his  clerk  to  state  communications 
and  facts  received  in  confidence  and 
privileged  by  the  law. 

Conununications  to  a  notary  public 
and  ex  officio  juatice  in  regard  to  a 
mortgage  which  the  communicant  de- 
sired to  have  executed  are  not  privi- 
leged communications,  so  as  to  prevent 
tiie  officer  from  teatifying  to  them  at 
a  aubsequent  trial  of 'the  communicant 
for  obtaining  money  under  false  pre- 
tenses, by  mortgaging  property  not  be-* 
longing'  to  him.  Frederick  v.  State 
(1905)  —  Ala.  — ,  39  So.  915. 

Communications  to  an  acting  magis- 
trate who  usually  did  business  for  the 
persona  making  the  communicatiena 
were  held  not  confidential  in  Pierson 
V.  Steortz  (1841)  Morris  (Iowa)  136, 
and  therefore  the  magistrate  was  held 
competent  to  testify  to  them  in  a  sub- 
sequent action  of  trespass  on  the  caae 
for  slander.  The  fact  that  the  person 
to  whom  the  communications  were 
made  was  an  acting  magistrate  is  not 
given  any  emphasis,  the  court  stating 
that  the  rule  of  exemption  within 
which  it  was  sought  to  include  the  case 
has  never  been  extended  further  than 
to  embrace  disclosures  made  to  prac- 
tising attorneys  for  the  purpose  of  ob- 
taining professional  advice. 

Upon  a  habeas  corpus  proceeding  a 
clerk  of  police  and  a  police  justice 
were  permitted  to  testify  as  to  the  af- 
fidavits and  papers  on  which  a  war- 
rant of  commitment  had  been  issued, 
where  neither  the  justice  nor  the  clerk 
ioterposed  any  objection  to  being 
sworn.  Re  Heyward  (1848)  1  Sandf. 
(N.  Y.)  701. 


Hi.  Cammun  lcat4on*  to  proaeeuting  of- 

,  fleers. 

a.  In  general. 

A  deputy  prosecuting  attorney 
whose  duty  it  was  under  a  statute  to 
conduct  without  charge  or  fee  all  pro- 
ceedings for  the  foreclosure  of  cer- 
tificates of  delinquency  of  taxes  was 
held,  not  privileged  from  disclosing  by 
whom  he  was  employed  in  the  fore- 
closure proceedings,  nor  the  terms  of 
such  employment  (Collins  v.  Hoffman 
(1911)  62  Wash.  278,  113  Pac.  625, 
Ann.  Cas.  1913A,  1),  and  could,  there- 
fore, be  held  to  testify  in  a  subsequent 
action  to  set  aside  the  foreclosure  pro- 
ceedings as  fraudulent.  It  is  further 
held  in  this  case  t^at  not  every  act 
and  communication  between  attorney 
and  client,  irrespective  of  its  nature, 
is  within  the  rule  prohibiting  the  dis- 
closure of  certain  communications, 
that  whether  or  not  they  are  within 
the  rule  depends  upon  the  nature  of 
the  communication. 

Information  obtained  by  a  witness 
at  the  instance  of,  or  in  connection 
with,  and  under  the  direction  of,  a 
prosecuting  attorney,  to  use  in  the 
trial  of  indictments  against  members 
of  the  legislature  for  bribery,  is  held 
not  to  be  privileged.  Sullivan  v.  Hill 
(1913)  73  W.  Va.  49,  79  S.  E.  670,  Ann. 
Cas.  1916B,  1115.  Therefore,  the  wit- 
ness may  be  compelled  to  testify  to  the 
same  before  a  legislative  committee 
investigating  the  charges  of  bribery. 
The  objection  by  the  prosecuting  at- 
torney was  that  the  witnesses*  evi- 
dence would  disclose  the  information 
to  the  conwnittee  in  advance  of  the 
trial  of  the  accused  members  on  the 
indictments  found,  and  that  the  juris- 
diction of  the  criminal  court  was  ex- 
clusive of  any  other  authority  to  try 
and  punish  the  offending  members  of 
the  legislature.  The  rule  respecting 
state  secrets  was  also  appealed  to.  In 
answer  to  this  defense,  the  court 
states:  ■  "We  do  not  think  that  rule 
has  any  application  to  the  case  here. 
While  there  are  instances  in  which 
public  officers,  on  grounds  of  public 
policy,  may  not  be  compelled  to  dis- 
close information  obtained  in  the 
course  ot  their  employment,  snch  as 
revenue  officers  and  the  like,  no  princi- 
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pie  of  public  policy  is  involved  here, 
as  between  witness  and  the  state  or 
the  state's  officer.  There  is  no  public 
policy  of  suppressing  knowledge  or  in- 
formation of  the  guilt  or  innocence  of 
persons  accused  of  crime,  no  matter 
how  obtained,  particularly  where  that 
knowledge  or  information  is  sought  by 
a  legislative  committee  in  the  lawful 
pursuit  thereof.  There  may  b^  in- 
stances where  the  mouth  of  a  prose- 
cutor could  be  closed  by  a  citizen  con- 
sulting and  giving  him  information 
for  the  purpose  of  getting  his  advice 
on  the  propriety  of  some  proposed  or 
contemplated  criminal  proceeding. 
There  the  relationship  of  attorney  and 
client  might  be  established,  and  the 
information  become  privileged,  cutting 
off  the  prosecuting  officer  from  disclos- 
ing the  information  so  acquired.  But 
no  such  relationship  of  attorney  and 
client  existed  between  witness  .and 
prosecutor  in  this  case." 

Communications  between  an  em- 
ployer and  the  district  attorney  with 
reference  to  an  assault  upon  a  tiiird 
person  by  the  employee,  who  had  been 
arrested  and  was  being  prosecuted 
criminally,  are  held  to  be  not  privi- 
leged, in  Cobb  v.  Simon  (1903)  119 
Wis.  697,  100  Am.  St.  Rep,  909,  97  N. 
W.  276.  According  to  the  court  "there 
was  no  relation  of  attorney  and  client 
between  the  parties,  and  the  defendant 
[employer]  was  not  even  a  prosecut- 
ing witness.  It  was  rather  an  attempt 
on  the  part  of  the  defendant  to  ex- 
plain matters  to  the  prosecuting  officer 
from  the  defendant's  standpoint."  Ac- 
cordingly, in  a  subsequent  action 
against  the  employer  for  assault  and 
false  imprisonment,  the  district  attor- 
ney was  held  competent  to  testify  that 
in  the  conversation  he  stated  to  the 
defendant  the  version  of  the  person 
assaulted.  ^ 

In  State  v.  Leek  (1911)  162  Iowa, 
12, 130  N.  W.  1062,  where  in  a  criminal 
prosecution  it  was  sought  to  show 
that  the  prosecution  had  been  volun- 
tarily commenced  by  the  prosecuting 
witness,  by  the  testimony  of  the  coun- 
ty attorney  who  had  charge  of  the 
prosecution  at  the  time  the  case  was 
investigated  by  the  grand  jury,  to  the 
effect  that  the  prosecuting  witaess  had 


-previously  filed  an  information  before 
a  justice  of  the  peac^  the  court,  in  ad- 
mitting this  testimony  over  the  objec- 
tion that  the  testimony  related  to  & 
privileged  communication  as  between 
him  and  the  prosecuting'  witness, 
states  that  the  record  does  not  seem 
to  be  such  as  would  justify  discussion 
of  the  question  whether  such  commu- 
nications are  privileged,  for,  in  the 
first  place,  the  defendant  was  not  en- 
titled to  raise  the  question  of  privi- 
lege, inasmuch  as  she  was  not  a  party 
in  any  way  to  the  communication,  and 
in  the  second  place  the  testimony  of 
the  county  attorney  did  not  relate  to 
any  communication,  but  only  to  the 
fact  of  the  filing  of  the  information 
which  the  state  was  allowed  to  prove 
as  bearing  on  the  question  whether  the 
prosecution  was  voluntari^  com- 
menced. 

Communications  to  a  deputy  prose- 
cuting attorney  who  is  conducting  the 
foreclosure  proceedings  of  a  delin- 
quent tax  certificate,  by  a  third  person, 
are  not  privileged  unless  the  third 
person  is  the  actual  owner  of  the  cer- 
tificate for  whom  the  nominal  plain- 
tiff was  actinsr  Collins  v.  Hoffman 
(1911)  62  Wash.  278,  113  Pac.  625. 
Ann.  Cas.  1913A,  1. 

Upon  a  motion  to  dismiss  a  writ  of 
error  upon  the  ground  that  the  dis- 
trict attorney  had  been  instructed  by 
the  Attorney  General  to  dismiss  it,  it 
was  held  in  United  States  v.  Six  Lots 
of  Ground  (1872)  1  Woods,  234,  Fed. 
Cas.  No.  16,299,  that  the  correspond- 
ence between  the  district  attorney  and 
the  Attorney  General  was  confidential 
in  its  nature  and  could  not  be  cited  by 
third  persons. 

A  prosecuting  attorney  who  was 
called  upon,  not  in  the  character  of 
private  counsel,  but  to  make  one  of 
a  committee  with  two  sureties  on  the 
treasurer's  bond  to  obtain  a  surrender 
of  the  treasurer's  property  upon  a  de- 
fault by  him,  may  testify  in  a  snbse- 
quent  action  by  one  of  the  sureties 
against  the  treasurer  to  recover  what 
he  has  been  compelled  to  pay  for  the 
default,  to  matters  occurring  in  the 
course  of  his  swice  on  the  committee. 
Lange  v.  Perley(  1882)  47  Mich.  852, 
11  N.  W.  193. 
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A  commnnieation  relating  to  private 
business,  to  an  attorney  who  is  also 
the  county  attorney,  has  been  exclud' 
ed  on  the  theory  that  it  is  a  confiden- 
tial communication,  but  such  commu- 
nication cannot,  of  course,  be  regarded 
as  one  to  a  public  officer,  the  counfy 
attorney  being  engaged  in  transact- 
ing private  business.  State  v.  Blyden- 
burg  (1907)  185  Iowa,  264,  112  N.  W. 
634,  14  Ann.  Cas.  443. 

The  testimony  of  prosecuting  of- 
ficers involves  some  matters  that  are 
not  strictly  communications,  but  which 
are  very  closely  connected  in  princi- 
ple with  communications.  The  right 
to  require  prosecuting  ofilcers  to  dis- 
close what  took  place  in  the  grand 
jury  room  is  one  of  such  matters. 
While  some  cases  dealing  with  the 
question  have  been  included,  no  ex- 
haustive discussion  thereof  has  been 
attempted.  That  the  relation  of  at- 
torney aird  client  does  not  exist,  and 
therefore  the  prosecuting  attorney  is 
not  precluded  from  testifying  to  state- 
ments made  by  a  witness  before  the 
frrand  jury  in  the  presence  of  the 
prosecuting  attorney,  is  held  in  State 
V.  Van  Buskirk  (1877)  S9  Ind.  384.  3 
Am.  Grim.  Rep.  363.  Where  the  testi- 
mony of  the  county  attorney  relating 
to  matters  occurring  in  the  grand  jury 
room  in  the  presence  of  the  county 
attorney,  who  acted  as  clerk  to  the 
grand  jury,  was  offered,  and  the  per< 
son  making  the  communication  had 
already  opened  up  the  subject  by  at- 
tempting to  explain  her  testimony  be- 
fore the  grand  jury,  it  was  held  that 
the  county  attorney  might  testify  in 
regard  thereto.  State  v.  Hector 
(1913)  168  Iowa,  664,  138  N.  W.  930. 
The  court  states:  "Assuming  that  the 
matter  was  within  the  discretion  of 
the  court,  we  think  it  was  so  vital  to 
the  case  that  the  county  attorney 
should  have  been  allowed  to  testify." 
Where,  in  the  trial  of  a  criminal  case, 
the  prosecuting  witness  testified  con- 
trary to  a  statement  previously  made 
by  her  to  the  state's  attorney,  the 
state's  attorney  may  be  called  to  the 
stand  for  the  purpose  of  contradicting 
her,  according  to  the  court  in  Riggins 
T.  Stote  (1916)  126  Hd.  166,  98  Atl. 
487,  Ann.  Cas.  1916E,  1117,  but,  in  so 


holding,  the  court  states  that  it  does 
not  wish  to  be  understood  as  laying 
down  any  general  rule  to  be  applied 
in  all  cases  of  this  character,  "but 
what  we  here  say  applies  only  to  this 
case  or  to  cases  of  like  facts  and  cir- 
cumstances where  there  is  no  impair- 
ment of  or  interference  with  the  fair 
and  proper  administration  of  justice, 
by  permitting  such  disclosures  to  be 
made." 

And  see  People  v.  Davis  (1884)  52 
Mich.  569,  18  N.  W.  362,  infra. 
•  It  is  held  to  be  the  duty  of  the 
state's  attorney  not  to  divulge  what 
passes  in  the  grand  jury  room  unless 
required  to  do  so  in  a  court  of  justice; 
if  so  required  he  cannot  be  excused 
from  making  the  disclosure.  Clark 
V.  Field  (1839)  12  Vt.  485.  In  a  note 
to  this  decision  by  Redfield,  Judge,  it 
is  stated  that  the  decision,  it  is  pre- 
sumed, was  not  intended  to  settle  the 
question,  how  far,  under  all  circum- 
stances, G(»mnunications  passing  be- 
tween the  attorneys  for  the  state  and 
the  grand  jury  might  be  privileged 
from  disclosure,  but  that  in  all  cases 
"the  object  of  withholding  the  testi- 
mony is  secrecy,  and  when  the  matter 
is  once  made  public,  that  object  be- 
comes impossible.  So  that  in  the  pres- 
ent case,  when  the  testimony  had  been 
taken  down,  it  might  well  be  used.  I 
apprehend  that  the  true  doctrine  in 
regard  to  requiring  a  witness  to  dis- 
close state  secrets  is  that  the  court 
will  exercise  its  discretion  in  each  par- 
ticular case." 

In  holding  that  a  member  of  a  grand* 
jury  who  had  acted  as  chairman  of 
the  court  of  sessions  cannot  be  exam- 
ined at  the  trial  of  a  perjury  alleged 
to  have  been  committed  before  the 
grand  jury,  Patteson.  Judge,  states: 
'It  is  a  new  point,  but  I  should  advise 
the  grand  jury  not  to  examine  him. 
He  is  the  president  of  a  court  of  rec- 
ord, and  it  would  be  dangerous  to  al- 
'ow  such  an  examination,  as  the  judges 
nf  England  might  be  called  upon  to 
i^tate  what  occurred  before  them  in 
court."  Reg.  v.  Gazard.  8  Car.  &  P. 
(Eng.)  596. 

The  question  frequently  arises  in 
prosecutions  of  crime  as  to  the  right 
to  require  a  disclosure  of  the  identity 
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of  informerB.  It  is  a  general  principle 
that  the  names  of  informers  in  public 
prosecutions  cannot  be  disclosed. 
Burr's  Case  cited  in  United  States  v. 
Moses  (1827)  4  Wash.  C.  C.  726*  Fed. 
Cas.  No.  15,825;  Reg.  v,  O'Connell 
(1845)  1  Cox,  C.  C.  (Entf.)  403;  Rex 
V.  Akers  (1790)  6  Eap.  (Eng.)  125, 
note.  This  rule  prevents  public  of- 
ficers froiti  being  compelled  to  make 
the  disclosure,  and  applies  in  subse- 
quent civil  suits  growing  out  of  the 
criminal  charges  (Marks  v.  Beyfua 
(1890)  L.  R.  25  Q.  B.  Div.  (Eng.)  494; 
Humphrey  v.  Archibald  (1893)  20  Ont. 
App.  Rep.  267),  as  well  as  to  the  crimi- 
nal trial.  Upon  the  trial  of  one 
charged  with  crime,  a  police  officer 
who  apprehended  the  accused  is'  not 
bound  to  disclose  the  name  of  the  per- 
son from  whom  was  received  the  in- 
formation which  led  to  the  detection 
and  apprehension  ~  of  the  prisoner. 
United  States  v.  Moses  (Fed.)  supra. 
Upon  the  trial  of  an  information  for 
obstructing  a  customhouse  officer  who 
was  seeking  smuggled  goods,  the  de- 
fendant cannot  inquire  who  gave  the 
information  as  to  the  location  of  the 
smuggled  goods.  Rex  v.  Akers  (Eng.) 
supra.  A  shorthand  writer  employed 
by  the  English  government  to -go  to 
Ireland  and  take  notes  of  speeches  set 
forth  in  an  indictment  cannot  be  asked 
at  whose  suggestion  he  came  to  Ire- 
land. Reg.  V.  O'Connell  (1846)  1  Cox, 
a  0.  (Eng.)  403. 

On  the  contrary,  upon  the  trial  of 
an  indictment  for  administering  poi- 
son, the  police,  who  found  a  bottle 
containing  similar  poison  in  a  place 
used  by  the  defendant,  were  held 
bound  to  disclose  the  identity  of  those 
furnishing  the  information  causing 
,  the  search  of  this  particular  place. 
Reg.  V.  Richardson  (1863)  3  Fost.  & 
F.  (Eng.)  693. 

A  witness  cannot  be  asked  whether 
he  gave  the  information.  Atty.  Gen. 
V.  Briant  (1846)  15  Mees.  &  W.  169, 
113  Eng.  Reprint,  808,  15  L.  J.  Exch. 
N.  S.  265. 

But  in  United  States  v.  Moses  (Fed.) 
supra,  it  was  held  proper  for  the  de- 
fense to  ask  whether  the  person  in 
whose  house  the  defendant  was  appre- 
hended had  told  the  police  officer. 


where  such  a  question  is  asked  for  the 
purpose  of  showing  or  laying  thm 
ground  for  presumindr  that  the  accused 
was  'innocently  at  the  place  where  the 
officer  found  him,  in  consequence  of  an 
insidious  invitation  given  to  him  by 
the  owner  of  the  house. 

The  right  to  compel  a  disclosure  of 
the  identity  of  informers  has  not  been 
generally  considered  herein,  as  no 
communication  is  involved  in  such  a 
case. 

1,  Rule  that  the  eommunteationa  ar9 
privileged. 

Communications  to  prosecuting  of- 
ficers in  regard  to  crime  have  fre- 
quently been  before  the  courts,  and 
there  is  a  disagreement  as  to  the  con- 
fidential character  of  such  communi- 
cations. According  to  one  line  of  au- 
thorities, a  communication  in  regard 
to  an  alleged  crime  made  by  an  in- 
former or  prosecuting  witness  to  a 
prosecuting  officer  whose  duty  it  is  to 
prosecute  crimes  is  a  privileged  com- 
munication and  cannot  bo  disclosed  by 
the  prosecuting  officer  upon  being 
called  as  a  witness  in  a  subsequent 
civil  suit.  Vogel  v.  Gruaz  (1883)  110 
U.  S.  311,  28  L.  ed.  158,  4  Sup.  Ct.  Rep. 
12  (slander) ;  Re  Quarles  (1894)  15S 
U.  S.  532,  39  L.  ed.  1080,  15  Sup.  Ct. 
Rep.  949  (obiter);  Oliver  v.  Pate 
(1873)  43  Ind.  132  (malicious  prose- 
cution) ;  Gabriel  v.  McMirilin  (1905) 
127  Iowa,  426,  103  N.  W.  355  (slan- 
der);  Michael  v.  Matson  (1909)  81 
Kan.  360,  L.R.A.1915D,  1,  106  Pac  637 
(malicious  prosecution) ;  Worthington 
V.  Scribner  (1872)  109  Mass.  487,  12 
Am.  Rep.  736.  See  infra.  Nor  can 
such  communications  be  divulged  in 
the  trial  of  a  criminal  suit  growing 
out  of  the  communications.  State  v. 
Brown  (1896)  2  Marv.  (Del.)  380,  36 
Atl.  458.  But  see  State  v.  Rash  (DeL) 
infra;  State  v.  Houseworth  (1894)  91 
Iowa,  740,  60  N.  W.  221. 

The  case  of  Worthington  v.  Scrib- 
ner (1872)  109  Mass.  487,  12  Am.  Rep. 
736,  was  an  action  in  tort,  in  which 
the  declaration  alleged  "that  the  plain- 
tiff was  engaged  in  importing  books 
into  the  United  States;  that  the  de- 
fendants, conspiring  to  injure  him  and 


Digitized  by 


ANNO.— EVIDENCE— OFFICIAL  COMMUNICATION— PRIVILEGE.  1113 


prevent  his  so  importing  books,  and 
without  probable  cause,  maliciously 
and  falsely  represented  to  the  Treas- 
ury Department  of  the  United  States, 
and  to  the  solicitor  of  the  United 
States  Treasury,  that  the  plaintiff  had 
purchased  books  with  the  intention  of 
bringing  them  into  the  United  States, 
either  altogether  in  fraud  of  the  Unit- 
ed States  revenue,  or  at  a  fraudulent 
undervaluation,  and  thus  induced  the 
Department  and  the  solicitor  to  order 
the  plaintiff's  books  to  be  seized  when 
entered  for  import;"  alleged  that  sun- 
dry cases  of  the  plaintifTa  books  were 
seized  and  libeled  on  information  of 
the  United  States  courts,  and  that  the 
information  was  afterwards  dismissed, 
and  the  books  released.  To  this  dec- 
laration the  defendants  filed  answer 
in  which  they  denied  all  the  plaintifiF's 
allegations,  and  further  alleged  'that 
if  any  communication  was  made  by 
any  person  to  said  solicitor  or  other 
officer  of  the  United  States,  as  alleged, 
or  relative  to  any  anticipated  attempts 
to  introduce  goods  into  the  United 
States  without  payment  of  the  proper 
duties  thereon,  and  not  in  conformity 
with  the  laws  of  the  United  States, 
the  same  would  be  a  privileged  com- 
munication, and  would  not  be  ground 
or  cause  for  this  action."  Although 
the  answer  thus  denies  that  the  state- 
ment would  be  a  ground  or  cause  of 
an  action,  the  court  states  the  ques- 
tion before  it  as  follows:  "The  ques- 
tion now  before  us  is  not  one  of  the 
law  of  slander  or  libel,  but  of  the  law 
of  evidence;  not  whether  the  communi- 
cations of  the  defendants  to  the  offi- 
cers gf  the  Treasury  are  so  privileged 
from  being  considered  as  slanderous 
as  to  affect  the  right  to  maintain  an 
action  against  the  defendants  upon  or 
by  reason  of  them;  but  whether  they 
are  privileged  in  a  different  sense,  so 
that  courts  of  justice  will  not  compel 
or  permit  their  disclosure  without  the 
assent  of  the  government,  to  whose 
officers  they  were  addressed."  The 
court  concludes,  as  follows,  that  "the 
reasons  and  autiiorities  already  stated 
conclusively  show  that  the  communi- 
cations in  question  are  privileged  in 
the  latter  sense,  and  cannot  be  dis- 
closed without  the  permission  of  the 


Secretary  of  the  Treasury."  In  com- 
ing to  this  conclusion  the  court  argues 
that  "it  is  the  duty  of  every  citizeii 
to  communicate  to  his  government  any 
information  which  he  has  of  the  com- 
mission of  an  offense  against  its  laws. 
To  encourage  him  in  performing  this 
duty  without  fear  of  consequences,  the 
law  holds  such  information  to  be 
among  the  secrets  of  state,  and  leaves 
the  question,  how  far  and  under  what 
circumstances  the  names  of  the  in- 
formers and  the  channel  of  communi- 
cation shall  be  suffered  to  be  known, 
to  the  absolute  discretion  of  the  gov- 
ernment, to  be  exercised  according  to 
its  views  of  what  the  interests  of  the 
public  require.  Courts  of  justice, 
therefore,  will  not  compel  or  allow  the 
discovery  of  such  information,  either 
by  the  subordinate  officer  to  whom  it  is 
given  by  the  informer  himself,  or  by 
any  other  person  without  the  permis- 
sion of  the  government.  The  evidence 
is  excluded,  not  for  the  protection  of 
the  witness  or  of  the  party  in  the  par- 
ticular case,  but  upon  general  grounds 
of  public  policy,  because  of  the  con- 
fidential nature  of  such  communica- 
tions," 

It  has  been  held  immaterial  that  the 
words  were  also  spoken  to  persons 
other  than  the  prosecuting  officer 
(Vogel  V.  Gruaz  (1883)  110  U.  S.  311, 
28  L.  ed.  158,  4  Sup.  Ct.  Rep.  12,  su- 
pra), or  to  the  prosecuting  officer  in 
the  presence  of  third  persons  (Gabriel 
V.  McMullin  (1905)  127  Iowa,  426,  103 
N.  W.  355). 

In  a  criminal  prosecution,  the  pri- 
vate stenographer  of  the  attorney 
general  cannot  testify,  for  the  purpose 
of  contradicting  a  witness,  to  state- 
ments made  by  that  witness  to  the  at- 
torney general  while  engaged  with 
the  witness  in  preparing  the  case  for 
prosecution.  State  v.  Brown  (Del.) 
tiupra.  The  court  states  that  the  at- 
torney general  could  not  be  required 
to  disclose  facts  coming  to  his  knowl- 
edge for  the  use  of  the  state  in  the 
prosecution  of  the  accused,  nor  can  his 
private  stenographer  do  so,  as  to  per- 
mit, this  would  be  prejudicial  to  tiie 
public  interest,  and  would  in  many 
cases  defeat  the  ends  of  public  justice. 

Nor  can  the  witness  who  made  the 


Digitized  by 


1114  AMERICAN  LAW  RE 

conunnnication  be  asked  to  state  what 
he  had  said  on  this  occasion  to  the 
attorney  sreneral.  State  v.  Brown 
'(Del.)  supra.  The  court  states  that  in 
public  prosecutions,  witnesses  for  the 
state  or  those  givinsr  information  to 
the  prosecuting  officer  will  not  be  per- 
mitted to  disclose  whether  or  not  tiiey 
have  given  information  to  such  officer, 
that  such  communications  are  regard- 
ed as  secrets  of  the  state,  or  matters 
the  disclosure  of  which  would  be  prej- 
udicial to  the  public  interest;  they  are, 
therefore,  protected,  and  all  evidence 
thereof  excluded  from  motives  of  pub> 
He  policy. 

But  see  State  v.  Rash  (Del.)  infra. 

Where  tiie  communications  were 
made  to  the  prosecuting  officer  in  fur- 
therance of  a  conspiracy  to  commit 
an  indictable  offense;  they  are  not 
privileged;  the  county  attorney  may 
testify  to  them  in  a  subsequent  prose- 
cution for  criminal  libel.  State  v.  Wil- 
cox (reported  herewith)  ante,  1091. 

The  courts  which  hold  such  a  com- 
munication privileged  are  not  agreed 
as  to  the  reason  therefor.  In  fact,  a 
single  court  sometimes  relies  upon  sev- 
eral reasons.  It  has  been  held  to  rest 
upon  the  theory  that  the  prosecuting 
officer  is  the  professional  adviser  of 
the  informer.  Vogel  v.  Gruaz  (1883) 
110  U.  S.  311,  28  L.  ed.  168,  4  Sup.  Ct. 
Rep.  12;  Oliver  v.  Fate  (1873)  43  Ind. 
132.  The  Supreme  Court  of  the  United 
States  in  the  Vogel  Case  said:  "We 
are  of  opinion  that  what  was  said  by 
Bircher  to  Mr.  Cook  was  an  absolutely 
privileged  communication.  It  was  said 
to  Mr.  Cook  while  he  was  state's  at- 
torney, or  prosecutor  of  crimes,  for 
the  county  and  while  he  was  acting  in 
that  capacity.  Bircher  inquired  for 
the  state's  attorney,  and  was  intro- 
duced to  him,  and  stated  to  him  that 
he  wanted  to  talk  with  him  about  a 
matter  he  wanted  to  bring  before  the 
grand  jury  in  regard  to  Gruaz.  He 
laid  the  matter  before  Mr.  Cook,  and 
charged  Gruaz  with  having  stolen  his 
money,  and  was  asked  how  and  stated 
how,  and  inquired  of  Mr.  Cook  if  there 
was  any  law  in  Illinois  by  which  a 
man  could  be  prosecuted  for  that.  The 
grand  jury  was  then  in  session,  and 
Mr.  Cook  advised  Bircher  that  he  had 
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a  good  case,  and  directed  him  to  the 

grand  jury  room,  and  Bircher  went 
before  the  grand  jury.  If  all  this  had 
taken  .place  between  Bircher  and  an 
attorney  consulted  by  him  who  did 
not  hold  the  public  position  which 
Mr.  Cook  did,  clearly  the  communica- 
tion would  have  been  privileged,  and 
not  to  be  disclosed  against  the  objec- 
tion of  Bircher.  Under  the  circum- 
stances shown,  Mr.  Cook  was  the  pro- 
fessional adviser  of  Bircher,  consulted 
by  him  on  a  statement  of  his  case  to 
learn  his  opinion  as  to  whether  there 
was  ground  in  fact  and  in  law  for  mak- 
ing an  atten^t  t»  procure  an  indict- 
ment against  Gruaz.  The  fact  that 
Mr.  Cook  held  the  position  of  public 
prosecutor,  and  was  not  to  be  paid  by 
Bircher  for  information  or  advice,  did 
not  destroy  the  relation  which  the  law 
established  between  them.  It  made 
that  relation  more  sacred  on  the  ground 
of  public  policy."  The  court  in  the 
Oliver  Case  said  that  "the  fact  that 
.  the  state  furnishes  the  attorney  can 
make  no  difference.  The  statement  is 
made  to  one  who  for  the  time  being 
and  for  that  purpose  occupies  the  posi- 
tion of  legal  adviser.  And  that  must 
determine  the  question,  and  not  who 
selects  or  employs  him.  The  prosecu- 
tor acts  as  attorney  and  receives  the 
communication  in  that  capacity.'* 

A  statute  governing  the  decision  in 
State  V.  Houseworth  vJt894)  91  Iowa. 
740,  60  N.  W.  221,  and  Gabriel  v.  Mc- 
Mullin  (1905)  127  Iowa,  426,  103  N. 
W.  315,  provided  that  "no  practising 
attorney  ,  .  .  shall  be  allowed  in 
■giving  testimony  to  disclose  any  con- 
fidential communication  properly  in- 
trusted to  him  in  his  professional  ca- 
pacity, and  necessary  and  proper  to 
enable  him  to  discharge  the  functions 
of  his  office  according  to  the  usual 
course  of  practice  or  discipline."  Un- 
der this  statute  it  was  held  not  to  be 
necessary  that  the  communication  be 
received  from  a  client.  The  court 
states :  "We  do  not  understand  it 
be  questioned  but  that  the  statements 
by  the  prosecuting  witness  to  the  coun- 
ty attorney  were  confidential,  intrust- 
ed to  him  in  his  professional  capacit}'. 
and  were  necessary  and  proper  to  en- 
able him  to  discharge  the  functionft 
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of  his  office  according  to  the  usual 
course  of  practice.  This  being:  true, 
it  becomes  a  question  whether  or  not 
statements  of  a  prosecuting  witness 
in  a  criminal  case  can  come  within 
the  purview  of  the  statute.  Because 
of  remarks  by  the  district  court  while 
the  question  was  pending  before  it, 
we  are  led  to  understand  that  much, 
if  not  controlling,  importance,  was 
given  to  the  fact  of  whether  or  not 
the  relation  of  attorney  and  client  ex- 
isted between  the  prosecuting  witness 
and  the  county  attorn^;  the  court 
thinking  that  it  did  not  eidst,  for  it 
said:  'So  far  as  the  relation  of  attor- 
ney and  client  is  concerned,  none  ex- 
isted in  the  world.'  While  it  is  true 
that,  as  to  attorneys,  such  communica- 
tions are  oftener  made  by  clients  t)ian 
by  others,  we  do  not  think  there  is 
any  such  limitation  upon  the  operation 
of  the  statute,  but  that  it  matters  not 
from  whom  the  communication  is  re- 
ceived, if  it  be  to  a  practising  attor- 
ney in  his  professional  capacity,  and 
necessary  for  him  to  discharge  the 
functions  of  his  office.  Mr.  Ranck  was 
attorney  for  the  state.  What  trans- 
pired at  the  time  of  the  alleged  oifense 
was  necessary  and  proper  to  enable 
him  to  discharge  the  duties  of  his  of- 
fice. His  client  could  not  communi- 
cate with  him,  and  all  communications 
must  be  from  third  parties.  But  the 
statute  nowhere  fixes  the  communica- 
tion to  be  privileged  as  between  at- 
torney and  client,  nor  is  it  there  by 
legal  inference.'*  State  v.  Houseworth 
llowa)  supra. 

Another  theory  upon  which  such 
communications  have  been  held  priv- 
ileged is  that  public  policy  requires 
that  citizens  be  free  to  lay  before  the 
proper  officers  facts  disclosing  the 
commission  of*  crimes  (Vogel  v.  Gruaz 
(1883)  110  U.  S.  Sll,  28  L.  ed.  158,  4 
Sup.  Ct.  Rep.  12;  Oliver  v.  Pate  (1873) 
43  Ind.  132;  Michael  v.  Matson  (1909) 
81  Kan.  360,  L.R.A.1915D,  I,  105  Pae. 
537;  Worthington  v.  Scribner  (1872) 
109  Mass.  487,  12  Am.  Rep.  736) ;  that 
when  this  has  been  done,  the  evidence 
is  excluded,  not  for  the  protection  of 
the  witness  or  of  the  party  in  the  par- 
ticular case,  but  upon  general  grounds 
of  public  policy  because  of  the  con- 


fidential nature  of  such  communica- 
tions. Vogel  V.  Gruaz  (U.  S.)  and 
Worthington  v.  Scribner  (Mass.)  su- 
pra. See  discussion  of  this  case  supra. 
The  court  in  Oliver  v.  Pate  (1878)  43 
Ind.  182,  states  that  **th9  state  fui^ 
nishes  an  attorney  to  prosecute  all 
persons  chained  with  crime.  It  is  es- 
sential that  he  should  be  furnished 
with  facts  to  enable  him  to  success- 
fully prosecute.  Every  good  citizen, 
it  is  presumed,  will  aid  in  the  convic- 
tion of  offenders,  and  communicate  to 
the  prosecuting  attorney  all  the  facts 
within  his  knowledge  tending  to  estab- 
lish the  guilt  of  such  offender;  and  all 
such  communications  and  statements 
made  to  him  must  be  considered  and 
held  to  be  privileged,  and  must  not  be 
divulged  without  the  consent  of  the 
party  making  them.  .  .  .  Public 
policy  requires  that  a  person  in  mak- 
ing communications  to  a  prosecuting 
attorney  relative  to  criminals  or  per- 
sons suspected  of  being  guilty  of 
crime  should  be  at  liberty  to  make  a 
full  statement  to  him  without  fear  of 
disclosure."  In  Michael  v.  Matson 
(1909)  81  Kan.  365,  L.R.A.1915D,  1, 
105  Pac.  537,  where  in  an  action  for 
malicious  prosecution,  the  county  at- 
torney was  called  as  a  witness  by  the 
plaintiff,  and  was  permitted  to  relate 
the  conversation  between  himself  and 
the  defendant  relating  to  the  prosecu- 
tion, out  of  which  the  action  for  mali- 
cious prosecution  grew,  the  court,  in 
excluding  the  evidence,  states:  "The 
defendant  objected  to  this  on  the 
ground  that  his  statements  to  the 
county  attorney  under  the  circum- 
stances were  privileged.  We  think  the 
objection  should  have  been  sustained, 
not  on  the  theory  that  the  relation  of 
attorney  and  client  existed,  thns  ren- 
dering the  communication  incompetent 
under  the  statute,  .  .  but  for  the 
reason  that  the  evidence  was  inadmis- 
sible on  grounds  of  public  policy.  The 
rule  forbidding  an  attorney  to  disclose 
his  client's  secrets  exists  independent 
of  the  statute.  Its  basis  is  not  the 
mere  fact  that  the  communication 
was  confidentially  made.  .  .  .  The 
reason  for  its  existence  is,  .that  the 
law  has  considered  it  the  wisest  pol- 
icy to  encourage  and  sanction  this 
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confidence  by  requiring  that  on  such 
facts  the  mouth  of  the  attorney  shall 
be  forever  sealed.'  .  .  .  The  interest 
of  the  public  in  protecting  the  privacy 
of  a  communication  seems,  indeed, 
greater  when  it  is  made  to  a  prosecut- 
ing officer  in  that  capacity  than  when 
it  is  made  by  a  client  to  his  attorney." 

The  court,  in  State  v.  Houseworth 
(1894)  91  Iowa,  740,  6  N.  W.  221, 
states :  "We  do  not  think  it  necessary 
to  consider  the  question  from  the 
standpoint  of  public  policy,  which  has 
received  some  attention  in  argument, 
as  we  think,  under  the  provisions  of  the 
statute,  the  objection  should  have  been 
sustained."  That  is,  the  communica- 
tion should  have  been  held  confiden- 
tial. But  in  Gabriel  v.  McMulIin 
(1905)  127  Iowa,  426,  108  N.  W.  355, 
the  court  considered  the  question  of 
public  policy  and  states  that,  "aside 
from  the  statute,  we  think  the  rale  of 
exclusion  should  be  applied  to  all  mat- 
ters  concerning  the  administration  of 
justice  on  the  ground  of  public  policy. 
A  county  attoriiey  is  an  officer  whose 
duty  it  is  to  investigate  crime  and 
prosecute  therefor,  not  in  the  interest 
of  the  individual  who  may  have  suf- 
fered, but  for  the  good  of  the  state, 
arid  it  is  very  clear  to  us  that  it  is  not 
only  the  privilege  but  the  duty  of  ev- 
ery citizen  who  knows  of  facts  tending 
to  show  the  commission  of  fi.  crime  to 
communicate  such  information  to  the 
public  officer  whose  duty  it  is  to  inves- 
tigate the  matter  and  to  commence  a 
criminal  prosecution,  if  a  crime  has 
been  committed.  Any  other  rule 
would  hamper  the  administration  of 
justice.  A  party  having  knowledge  of 
facts  tending  to  show  that  a  crime  has 
been  committed  will  hesitate  to  lay 
such  facts  before  the  proper  officer  if 
the  information  thus  given  may  be 
made  the  basis  of  an  action  for  dam- 
ages against  him." 

See  State  v.  Brown  (1896)  2  Marv. 
(Del.)  380,  86  Atl.  468,  supra. 

2.  Rule  lhat  the  communieaUonti  are 
not  privileged. 

On  the  contrary,  communications  to 
prosecuting  officers  by  informer  in  re- 
gard to  an  alleged  crime  have  been 
held  not  privileged.  State  v.  Rash 
(1910)  2  Boyce  (Del.)  77,  78  Atl.  406; 


Granger  v.  Warrington  (1846)  8  111. 
299;  Cole  v.  Andrews  (1898)  74  Minn. 
93,  76  N.  W.  962  (malicious  prosecu- 
tion) ;  Meysenberg  v.  Engelke  (1885) 
18  Mo.  App.  S46  (malicious  prosecu- 
tion). Accordingly,  in  Granger  v. 
Warrington  (1846)  8  IlL  299,  the 
state's  attorney  was  held  a  competent 
witness  in  an  action  for  malicious 
arrest,  imprisonment,  and  prosecution, 
to  testify  that  after  the  commencement 
of  the  trespass  suit  for  which  the  ac- 
tion in  malicious  prosecution  was 
brought,  the  defendant  in  the  mali- 
cious prosecution  action  had  come  to 
him  and  made  complaint  against  the 
plaintiff  in  the  action  for  malicious 
prosecution  relating  to  the  transac> 
tion,  and  sought  an  indictment  against 
him. 

Upon  the  subsequent  i>rosecution  of 
the  informer  for  perjury,  statements 
made  by  the  informer  to  tiie  prosecut- 
ing attorney  investigating  a  charge 
of  bribery  were  held  not  privileged, 
and  the  prosecuting  attorney  was  per- 
mitted to  testify  in  regard  thereto,  in 
State  V.  Rash  (1910)  2  Boyce  (DeL) 
77,  78  Atl.  405. 

A  public  stenographer  who  took 
down  shorthand  notes  and  correctly 
transcribed  the  testimony  of  the  in- 
former before  the  prosecuting  attor- 
ney, and  produced  the  transcript,  was 
permitted  to  testify  to  the  statements 
made  by  the  informer,  in  State  v.  Bash 
(Del.)  supra. 

In  an  action  for  the  sale  of  worth- 
less bank  stock,  an  attorney  who  had 
been  assisting  the  solicitor  general, 
and  who  was  treated  as  an  official,  was 
held  entitled  to  testify  to  communica- 
tions made  to  him  by  the  plaintiff, 
when  an  indictment '  was  being  pre- 
pared against  another  person  for  the 
sale  of  the  same  bank  stock,  the  court 
stating  that  there  was  no  relation  of 
attorney  and  client  between  the  official 
and  the  plaintiff  in  the  present  case, 
who  was  anxious  to  have  an  indict- 
ment returned  against  another  per- 
son; therefore,  the  official  was  not 
incompetent  on  the  ground  of  the  ex- 
istence of  such  confiden^al  relation; 
but  the  court  adds  that  it  may  be  that 
a  case  might  arise  where  it  would  be 
improper  to  allow  a  species  of  "raid** 
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upon  the  office  oi  the  solicitor  general 
in  connecti£n  with  his  preparation  of 
a  pending  case,  but  that  thei  present 
is  not  of  that  character. '  Fite  v.  Ben- 
nett (1914)  1432  Ga.  660, 83  S.  E.  515. 

A  communication  from  the  prosecut- 
ing witness  to  an  attorney  employed 
by  him  to  assist  in  the  prosecution  is 
treated  as  confidential  in  Pinson  v. 
Campbell  (1907)  124  Mo.  App.  260, 
101  S.  W.  621,  but  the  client  is  there 
held  to  have  waived  the  privilege. 

At  least,  there  has  been  held  to  be 
no  relation  of  attorney  and  client  be- 
tween the  prosecuting  witness  and 
state's  attorney  which  confers  any 
privilege  upon  the  witness;  and  the 
state's  attorn^  may  testii^  to  state- 
ments tending  to  discredit  the  tes- 
timony of  the  witness  in  the  trial  of 
a  criminal  prosecution  growing  out  of 
the-  communications.  In  People  v. 
Davis  (1884)  62  Mich.  669.  18  N.  W. 
362,  the  court  states :  "If,  then,  there 
is  any  privilege  in  the  case,  it  must 
be  the  privilege  of  the  state,  in  whose 
interest  O'Rourke  [the  prosecuting 
witness]  assumed  to  act  when  making 
his  communication  to  the  prosecuting 
officer.  And  we  are  not  called  upon 
in  this  case  to  consider  whether  there 
may  not  be  cases  in  which  the  pros- 
ecuting attorney  would  be  excused  in 
the  interest  of  the  state  from  disclos- 
ing what  had  been  told  to  him  with  a 
view  to  the  commencement  of  criminal 
proceedings.  There  would  be  strong 
reasons  in  many  cases  why  the  counsel 
of  the  state  should  be  inviolably-  kept, 
and  nothing  we  shall  say  in  this  ease 
will  be  intended  to  lay  down  a  rule 
except  for  the  very  case  at  bar  and 
others  standing  upon  the  same  facts. 
In  this  case,  the  prosecutor  testified 
that  on  a  particular  day  and  at  a  place 
specified  he  witnessed  the  commission 
of  the  crime  charged.  The  defense 
then  oflfered  to  show  that  in  laying  the 
case  before  the  prosecuting  officer,  the 
prosecutor  stated  that  on  the  day  and 
at  the  place  specified  he  witnessed 
nothing  wrong  between  the  parties. 
If  he  did  so  state  at  that  time,  when 
be  was  laying  before  the  public  au- 
thorities the  very  case  they  were  to 
prosecute,  and  if  he  now  swears  to  a 
case  altogether  different,  it  may  veil 


be  argued  that  he  is  unworthy  of  be- 
lief; and  the  state  has  no  interest  in 
interposing  az^  obstacle  to  the  dis- 
closure of  the  facts,  unless  it  is  in- 
terested in  convicting  accused  parties 
on  the  testimony  of  untrustworthy 
persons.  But  surely  the  state  has  no 
such  interest;  its  interest  is  that  ac- 
cused parties  shall  be  acquitted  unless, 
upon  all  the  facts,  they  are  seen  to  be 
guilty,  and  if  there  shall  be  in  the 
possession  of  any  of  its  officers  in- 
formation that  can  legitimately  tend 
to  overthrow  the  case  made  for  the 
prosecution,  or  to  show  that  it  is  un- 
worthy of  credence,  the  defense  should 
be  given  the  benefit  of  it.  There  was, 
therefore,  no  privilege  to  preclude  the 
giving  of  the  testimony  for  which  the 
defense  called.'* 

Communications  by  a  special  deputy 
sheriff  to  an  attorney  who  is  employed 
by  a  co;inty  were  held  not  privileged 
in  People  v.  Roach  (1916)  215  N.  Y. 
692.  109  N.  E.  618,  Ann.  Gas.  1917A, 
410,  because  made  in  the  presence  of 
other  persons. 

There  is,  according  to  the  cases 
which  hold  such  communicatipns  not 
privileged,  no  relation  of  attorney  and 
client  between  the  informer  and  the 
prosecuting  attorney.  In  holding  that 
there  was  no  relation  of  attorney  and 
client,  the  court,  in  Granger  v.  War- 
rington (1846)  8  111.  299,  states: 
"Did,  tiien«  Granger  employ  Curtias  as 
an  attorney  either  to  investigate  a 
question  of  law  in  which  bis  private 
interests  were  concerned  or  to  com- 
mence or  defend  a  suit  in  which  he 
was  a  party?  He  clearly  had  no  such 
object.  He  had  no  personal  interest 
in  the  result  at  which  Curtiss  should 
arrive,  and  he  did  not  expect  to  com- 
pensate him  for  his  advice.  Conse- 
quently, the  relation  of  client  and  at- 
torney did  not  arise,  and  consequently 
the  conversation  was  not  privileged 
from  being  disclosed  by  Curtiss  as  a 
witness."  After  discussing  the  ques- 
tion of  waiver  and  holding  that  the 
privilege  had  been  waived  by  the  in- 
former, who  testified  to  Vfaat  he  told 
the  county  attorney,  the  court,  in  Cole 
V.  Andrews  (1898)  74  Minn.  98,  76  N. 
W.  962.  states  that  the  evidence  is  ad-, 
missible  on  the  broader  ground  that' 
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"tiie  confidential  relation  of  attorney 
and  client  did  not  exist  between  the 
defendant  and  the  county  attorney. 
The  former  consulted  the  latter  in  his 
offlcial  capacity  as  public  prosecutor 
for  the  purpose  of  having  instituted  a 
prosecution  for  a  public  offense,  or  to 
ascertain  whether  the  facts  made  a 
case  for  such  a  prosecution.  The  de- 
fendant in  making  these  eonununica- 
tions  was  acting  merely  as  a  citizen, 
in  theory,  at  least,  in  the  interests  of 
public  justice,  and  in  receiving  these 
communications  and  giving  advice  up- 
on them  the  county  attorney  must  be 
deemed  to  have  been  acting  solely  in 
his  official  capacity.  This  did  not 
ccmstitute  the  relation  of  attorney  and 
client  within  the  meaning  of  the  stat- 
ute." In  holding  that  there  was  no 
error  in  permitting  an  attorney  who 
represented  the  state  in  a  prosecution 
to  testify  in  a  subsequent  action  for 
malicious  prosecution  as  to  communi- 
cations which  had  passed  between  him 
and  the  defendant  touching  the  crim- 
inal prosecution  against  the  plaintiff, 
the  court,  in  Meysenberg  v.  Engelke 
(1885)  18  Mo.  App.  346,  states  that  he 
never  was  an  attorney  of  the  defend- 
ant touching  it,  and  any  communica- 
tions which  may  have  passed  between 
him  and  the  defendant  with  reference 
to  it  were  not  within  the  rule  of  priv- 
il^e  which  protects  conmiunications 
between  attorney  and  clioat.  In  hold- 
ing that  there  is  no  relation  of  attor^ 
ney  and  client  between  the  prosecut- 
ing witness  and  the  state's  attorney, 
the  court  in  People  v.  Davis  (1884) 
62  Mich.  669, 18  N.  W.  362.  states  that 
the  prosecuting  witness  "was  not,  as 
to  this  prosecution,  the  client  of  the 
prosecuting  attorney,  nor  was  that 
officer  in  any  sense  his  counsel.  He 
was,  on  the  other  hand,  a  sworn  min- 
ister of  justice,  whose  duty  it  was, 
while  endeavoring  to  bring  the  guil^ 
to  punishment,  to  toke  care  that  the 
innocent  should  be  protected.  .  .  . 
Communications  made  to  him  for  the 
purpose  of  invoking  official  action  are 
supposed  to  Ve  made  for  the  purposes 
of  public  justice,  and  the  party  mak- 
ing them  can  assume  no  control  as  to 
the  use  that  shall  be  made  of  them 
subsequently." 


Nor  is  there,  according  to  these 
cases,  any  public  policy  requiring  that 
communications  to  pablic  officers  relat- 
ing to  crime  be  treated  as  confidential. 
The  court  in  Granger  v.  Warrington 
(1846)  8  l\l  299,  sUtos  that  the  in- 
former can  be  considered  in  no  other 
light  than  a  witness  on  the  part  of  the 
people,  communicating  to  the  law  of- 
ficer of  the  government  his  knowledge 
in  relation  to  the  commission  of  dis- 
closed crime,  and  inquiring  of  that 
officer  whether  the  fact  thus  commu- 
nicated amounted  to  an  offense. .  The 
court  continues:  "We  think  that  no 
considerations  of  public  policy  require 
that  the  conversations  between  Gran- 
ger [the  informer]  and  the  state's 
attorney  should  be  regarded  as  con- 
fidential and  privileged.  It  would  be 
an  unnecessary  extension  of  the  rule 
in  relation  to  confidential  communica- 
tions and  ought  not  therefore  to  be  al- 
lowed." 

Communications  by  an  informer  to 
a  public  prosecutor  are  not  privileged 
and  therefore  excluded  from  evidence 
under  the  provisions  of  the  statute 
"that  a  public  officer  cannot  be  exam- 
ined as  to  communications  made  to 
him  in  official  confidence  when  the 
public  i-iterest  would  suffer  by  the  dis- 
closure." Cole  V.  Andrews  (1898)  74 
Minn.  93,  76  N.  W.  962.  The  court 
states  that  '*there  are,  no  doubt,  eases 
where-  eommunieatlons  made  in  con- 
fidence to  a  public  prosecutor  in  rela- 
tion to  the  commission  of  a  crime 
would  fall  within  this  provision.  But 
this  is  not  such  a  case.  In  the  first 
place  the  communications  to  the  coun- 
ty attorney  were  not  made  in  con- 
fidence. Further,  the  defendant  tes- 
tified fully  as  to  all  the  facts,  first, 
before  the  grand  jury,  and  next,  on 
the  trial  of  the  indictment,  and  the 
prosecution  has  terminated.  And  last- 
ly, the  defendant  has  voluntarily  die- 
closed  in  his  answer  in  this  case  that 
he  did  communicate  the  facts  to  the 
county  attorney,  and  he  set  up  that 
fact  as  a  defense.  How  the  public  in- 
terest would  now  suffer  or  how  it 
would  be  any  breach  of  confidence 
towards  the  defendant  to  permit  the 
county  attorney  to  disclose  what  those 
communications  were  is  not  apparent 
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to  as.''  An  opinion  was  expressed  in 

State  V.  Hoben  (1909)  S6  Utah,  186. 
102  Pac.  1000,  that  communications  to 
a  state's  attorney  by  the  prosecuting 
vitneaa  in  an  action  for  statutory  rape 
are  not  privileffed  under  a  statute 
providing  that  "a  public  officer  cannot 
be  examined  as  to  the  communication 
made  to  him  in  official  confidence 
where  the  public  interest  would  suffer 
by  the  disclosure."  The  privilege, 
however,  if  any  existed,  was  held  to 
be  waived  by  the  prosecuting  witness 
in  the  case. 

e.  JBv  the  aecuaeO* 

Testimony  of  the  state's  attorney 

of  disclosures  by  the  accused  to  him 
has  been  rejected.  In  State  v.  Phelps 
(1787)  Kirby  (Conn.)  282,  on  a  crim- 
inal prosecution,  it  was  moved  that 
the  state's  attorney  might  testify  what 
the  prisoner  had  disclosed  to  him,  up- 
on an  application  to  be  admitted  a 
-witness  for  the  state,  but  the  court 
refused,  saying  that  "disclosures  un- 
der such  circumstances  to  the  attor- 
ney ought  to  be  considered  as  confiden- 
tial, and  it  would  tend  to  defeat  the 
benefits  the  public  may  derive  from 
them,  should  they  be  made  use  of  to 
the  prejudice  of  those  from  whom  they 
come." 

On  the  contrary,  an  admission  of 
iruilt  made  by  the  defendant  in  »  pros- 
ecution, to  an  assistant  state's  attor- 
ney, in  giving  his  reasons  why  the 
state  should  dismiss  the  action,  was 


held  not  to  be  privileged,  in  State  v. 
Schumacher  (1911)  21  N.  D.  591,  132 
N.  W.  143.  The  evidence  of  the  as- 
sistant state's  attorney  was  objected 
to  on  the  ground  that  it  was  a  priv- 
ileged communication  as  a  communica- 
tion between  attorney  and  client.  In 
holding  tiiiS'  objection  not  well  taken 
the  court  states  that  the  "facts  con- 
clusively disprove  such  relationship. 
The  defendant,  so  far  as  the  record 
discloses,  appeared  at  the  office  of  the 
state's  attorney  and  sought  to  have 
the  prosecution  against  him  aban- 
doned, and  apparently,  in  giving  his 
reasons  why  the  state  should  dismiss 
the  action,  confessed  his  guilt.  That 
the  state's  attorney  could  not  be  in- 
duced to  drop  prosecution  because  the 
defendant  voluntarily  appeared  and 
confessed  the  crime,  as  a  supposed  in- 
ducement to  procure  such  dismissal, 
offers  no  ground  upon  which  to  as* 
sume  any  relationship  of  attorney  and 
client,  upon  which  to  base  the  objec- 
tion urged."  Accordingly  the  evidence 
of  the  district  attorney  was  admitted 
in  the  prosecution. 

In  Itow  v.  United  States  (1915)  138 
C.  C.  A.  439,  223  Fed.  25,  the  court 
states,  with  reference  to  an  objection 
on  behalf  of  one  accused  of  crime  to 
the  admission  of  a  statement  made  by 
him  after  the  alleged  crime,  to  the 
district  attorney,  on  the  ground  that 
it  was  privileged,  that  the  objection  is 
untenable,  and  was  not  presented  in 
tiie  court  of  appeals.         W.  A.  E. 


CHARLOTTE  WEYANT  et  al..  Reapts., 

V. 

UTAH  SAVINGS  &  TRUST  COMPANY,  Appt 

Utah  Supmtm  OwHt—lfarofc  37,  lOlO. 
(—  Utah,  — ,  182  Pac.  189.) 

Principal  and  sorely  —  liability  for  fraud  of  administratrix. 

1.  The  surety  on  the  bond  of  an  administratrix  is  answerable  for  loss 
caused  to  nonresident  heirs  by  the  fraud  of  the  administratrix  In  falsely 
representing  herself  to  be  neict  of  kin,  and  publishing  notice  of  probate  in 
a  fictitious  name,  and  securing  a  decree  enabling  her  to  appropriate  the 
estate  to  her  own  use. 

iSee  note  on  this  question  heginmng  on  page  1138.] 
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Jud^ent  —  in  proltate  |»roeee«UKgs  — 

binding  effect. 

2.  Where  the  statutory  notice  has 
been  given  in  probate  proceedings,  all 
who  are  interested  in  the  estate  are 
bound  by  all  orders  and  decrees  duly  en- 
tered in  a  particular  case. 

[See  15  R.  C.  L.  996.] 

—  direct  attadc  —  what  i& 

S.  A  proceeding  in  equity  to  set  aside 
a  probate  decree  for  frond  in  procuring 
it  is  a  direct  as  conlradistingnish^ 
from  a  collateral  attack. 

[See  15  R.  C.  L.  729,  S73.3 

Fraud  —  character  —  extrinsic  or  in- 
trinsic. 

.4.  The  fraud  of  one  in  securing  ad- 
ministration of  an  estate  and  a  decree 
distributing  the  estate  to  her,  by  mis- 
representing her  relationship  to  de- 
ceased, is  extrinsic  as  contradistin- 
guished from  intrinsic  fraud  In  its  ef- 
fect upon  the  decree. 

[See  15  R.  C.  L.  762-764.] 
Executor  and  administrator  —  notice 

of  probate  —  fictitious  name. 

5.  Notice  to  heirs  of  a  decedent  of 
application  to  probate  his  estate  is 
without  effect  if  he  is  described  by  a 
fictitious  name,  by  which  he  was  never 
known  to  the  heirs. 

Action  —  fraud  —  materiality. 

6.  The  facts  alleged  and  established 
at  the  trial,  when  applied  to  the  l^w, 
determine  the  nature  and  extent  of  re- 
lief that  a  court  may  grant,  and  not  the 
form  of  action. 

[See  1  R.  C.  L.  881-883.] 

—  abolition  of  form. 

7.  In  Utah  there  is  no  such  thing  as 
a  particular  form  of  action  or  a  conrt 
in  which  particular  forms  of  action  can 
be  prosecuted  or  specif  remedies  ob- 
tained. 

Judgment  —  distribution  of  estate  — 
attack  on  decree  —  liability  of  bond. 

8.  Nonresident  heirs  of  a  person  liv- 
ing under  a  fictitious  name,  whose  es- 
tate is  administered  and  appropriated 
without  actual  notice  to  the  heirs,  by 
one  who  fraudulently  represents  herself 
to  be  next  of  kin,  may,  if  the  right  of 
appeal  from  the  decree  of  distribution 
has  been  lost,  attack  the  decree  for 
fraud,  and  hold  the  surety  on  the  bond 
of  the  administratrix  for  the  property 
misappropriated  by  her. 

[See  15  R,  C.  L.  704.] 

Principal  and  surety  —  administra- 
tor's bond  —  conversion  of  property 
—  liability. 

9.  The  conversion  by  an  administra- 


tor of  property  belonging  to  the  estate 
widiout  making  invratory  of  it  or  dis- 
closing its  existence  renders  his  bond 
liable  for  its  value.  ■ 

[See  11  R.  C.  L.  306.] 
Evidence  —  judgment  against  prin- 
cipal —  action  against  surety. 

10.  Evidence  of  a  judgment  asrainst 
an  administratrix  establishing  the 
amount  of  her  liability  to  the  estate  is 
admissible  in  evidence  in  an  action  to 
hold  the  surety  on  her  bond  liable  for 
defalcation. 

[See  11  R.  C.  L.  315.] 
Judgment  —  against  principal  —  how 
far  binding  on  surety. 

11.  A  surety  on  an  administrator's 
bond  is  bound  by  a  judgment  against 
the  administrator  in  which  it  is  adju- 
dicated that  he  failed  to  discharge  his 
duty  and  breached  the  conditions  of  his 
bond,  unless  the  judgment  is  shown  to 
have  been  obtained  through  froud  or 
collusion. 

[See  11  R.  C.  L.  315.] 

—  attack  upon,  fw  fraud  —  necesed^ 
of  setting  aside. 

12.  A  decree  of  final  distribution  of 
an  estate  and  discharge  of  the  admin- 
istrator need  not  be  expressly  set  aside 
when  found  to  have  been  obtained  by 
extrinsic  fraud,  before  the  surety  on 
the  administrator's  bond  can  be  held 
liable  for  the  defalcation. 

—  effect  oi  snbsequoit  Inconsistent 
decree. 

13.  A  decree  distributing  an  estate 
and  discharging  the  administrator  fails 
when  a  decree  is  entered  in  a  subse- 
quent action  finding  that  the  former 
decree  was  obtained  by  extrinsic  fraud, 
and  charging  the  administrator  with 
the  value  of  the  property  as  for  breach 
of  trust. 

—  scope  —  implied  effect. 

14.  Courts  must  give  effect  to  that 
which  is  unavoidably  and  necessarily 
implied  in  a  judgment  or  decree,  as  well 
as  that  which  is  expressed  in  the  most 
f^)proi»riate  language. 

Principal  and  surety  judgment 
against  principal  —  effect 
16.  The  mere  fact  that^  in  an  action 
establishing  the  defalcation  of  an  ad- 
ministrator, he  is  declared  a  trustee  for 
the  heirs,  and  a  portion  of  the  misap- 
propriated property  recovered,  does  not 
prevent  the  maintenance  of  an  action 
upon  his  bond  to  hold  the  surety  liable 
for  the  defalcation. 
[See  11  R.  C.  L.  309.] 
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Laches  —  what  is  —  acting  promptly 
npMi  notice 

16.  Heirs  cannot  be  charged  with 
laches  in  failing  promptly  to  take  steps 
to  invoke  the  fraud  of  the  administrar 
tor  of  their  ancestor  in  misrepresenting 
himself  as  next  of  kin  and  misappro- 
priating the  estate  to  his  own  use.  if 
they  act  as  soon  as  they  discover  the 
fact  of  the  ancestor's  death  and  the 
perpetration  of  a  fraud  in  administer- 
ing the  estate. 

[See  10  R.  C.  L.  405.] 

Estfmwl  —  act  of  ancestor  —  effect 
on  ndra. 

17.  Nonresident  heirs  are  not  pre- 
cluded from  holding  the  surety  on  the 
bond  of  their  ancestor's  administrator 
liable  for  the  latter's  fraud  in  misreprfr' 
senting  himseilf  to  be  next  of  kin,  and 
obtaining  possession  of,  and  dissipat- 
ing, the  property,  by  the  fact  that  the 
ancestor  was  living  under  a  fictitious 
nam<  and  had  concealed  his  where- 
abouts from  the  heirs. 


ISS  Pac.  189.) 

Subro|;ation  —  right  of  surety  —  sat- 
isfying claiai. 

18.  A  surety  held  liable  for  the  prop- 
erty of  an  estate  fraudulently  misap- 
propriated by  the  administrator  is  sub- 
rogated to  the  rights  of  the  heirs  with 
respect  to  any  property  which  may  be 
discovwed  in  possessitm  of  the  admin- 
istrator. 

[See  25  R.  G.  L.  1332.] 

On  Petition  for  Rehearing. 

Writ  —  publication  of  notice  of  action 
—  fictitious  name. 

19.  The  publication  of  a  notice  of  ad- 
ministration 01  the  estate  of  a  decedent 
who  was  living  under  a  fictitious  namc^ 
unknown  to  his  nonresident  heirs,  in 
such  fictitious  name^  is  insufficient  to 
bring  such  h^rs  before  the  courti  alr^ 
though  it  may  be  sufficient  so  far  as 
those  with  vbom  he  transacted  busi- 
ness and  who  knew  him  by  the  fictitious 
name  are  concerned. 


Appeal  by  defendant  from  a  judgment  of  the  District  Court  for  Salt 
Lake  County  (Bramel.  J.)  in  favor  of  plaintiff  sin  an  action  on  an  adminis- 
tratoi's  bond.  Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  James  Ingebretsen  and  Ash-    Sup.  Ct.  Rep.  369;  Benson  v.  Ander- 


by  Snow,  for  appellant: 

The  probate  proceedings  and  the  de- 
cree rendered  therein*  are  in  rem,  and 
are  conclusive  against  the  whole  world, 
and  cannot  be  impeached  or  opened  by 
another  court,  or  in  or  by  any  other 
action,  but  only  by  appropriate  appli- 
cation in  the  same  proceeding,  or  upon 

Sohler  v.  Sohler,  135  Cal.  323,  87  Am. 
St.  Rep.  98,  67  Pac.  282;  Strauss  v. 
State,  36  N.  D.  594,  L.R.A.1917E,  909, 
162  N.  W.  908;  23  Cyc.  1408,  1411; 
Black,  Judgm.  245,  246;  Schouler, 
Wills,  5th  ed.  1528;  18  Cyc.  628,  642; 
Snyder  v.  Murdock,  26  Utah,  233,  73 
Pae.  22;  Toland  v.  Earl.  129  Cal.  148, 79 
Am.  St.  Rep.  100,  61  Pac.  914;  Williams 
V.  Williams.  73  Cal.  99,  14  Pac.  394; 
Rosenberg  v.  Frank,  58  Cal.  387;  State 
V.  McGlynn,  20  Cal.  233,  81  Am.  Dec. 
118;  Tracy  v.  Muir,  151  Cal.  363,  121 
Am.  St  Rep.  117,  90  Pac.  832;  State  v. 
Blake,  69  Conn.  64,  36  Atl.  1019;  Grig- 
non  v.  Astor,  2  How.  319,  11  L.  ed. 
283;  Wilson  v.  Hartford  F.  Ins.  Co.  19 
L.R.A.(N.S.)  553.  90  C,  C.  A.  593.  164 
Fed.  817;  Kearney  v.  Kearney,  72  Cal. 
591,  15  Pac.  769;  Mohr  v.  Manierre,  101 
V.  S.  417,  26  L.  ed.  1052;  Simmons  v. 
Saul.  138  U.  S.  453,  34  L.  ed.  1060.  11 
9  A.L.R.— 71. 


son,  10  Utah,  135.  37  Pac.  256;  Pom. 
Eq.  Jur.  §  919;  William  Hill  Co.  v.  Law- 
ler.  116  Cal  359,  48  Pac.  323;  Goad  v. 
Montgomery,  119  Cal.  552,  63  Am.  St. 
Rep.  145.  51  Pac.  681 ;  Garr  v.  David- 
son. 25  Utah,  335,  71  Pac  481;  Smith 
V.  Westeriield.  88  Cal.  374,  26  Pac.  206; 
Barrette  v.  Whitney,  86  Utah,  574,  37 
L.R.A.(N.S.)  368,  106  Pac.  522. 

The  probate  decrees  operated  as  a 
complete  and  final  dischfu'ge  6f  and  bar 
in  favor  of  the  surety. 

Freeman,  Judgm.  3d  ed.  660;  Evans 
V.  Evans.  200  Ala.  329,  76  So.  95;  Tur- 
ner v.  Cole,  24  Ala.  364;  Smith  v.  Eu- 
reka Bank,  24  Kan.  528  ;  Woodworth  v. 
Woodworth,  70  Mo.  601;  State  use  of 
Kitchen  v.  Anthony,  30  Mo.  App.  638. 

The  appropriate  and  exclusive  rem- 
edy applied  in  a  court  of  equity  against 
probate  decrees,  where  grounds  for  re- 
lief exist,  is  to  charge  the  property  with 
a  trust,  and  to  hold  the  beneficiary  as  a 
trustee  for  the  original  owner. 

Silva  v.  Santos,  138  Cal.  536,  71  Pac. 
703;  Sohler  v.  Sohler,  135  Cal.  323,  87 
Am.  St,  Rep.  98,  67  Pac.  282;  Curtis  v. 
ScheU,  129  Cal.  208,  79  Am.  St.  Rep. 
107,  61  Pac.  951;  Bamesly  v.  Powel,  1 
Ves.  Sr.  284.  27  Eng.  Reprint,  1034; 
Kerrich  v.  Bransby,  7  Bro.  P.  C.  437.  3 
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Eng.  Reprint,  284;  Andrews  v.  Powy^ 
2  Bro.  P.  C.  504,  1  Eng.  Reprint,  1094; 
Mason  v.  Hawkins,  4  Bro.  P.  C.  7,  2 
Engr.  Reprint,  5;  Stead  v.  Curtis,  123 
C.  C.  A.  507,  205  Fed.  439;  State  v. 
McGlynn,  20  Cal.  233,  81  Am.  Dec.  118; 
Nicholson  v.  Leatham,  28  Cal.  App.  597, 
153  Pac.  965,  155  Pac  98;  Scoville  v. 
Brock,  79  Vt.  449,  118  Am.  St.  Rep. 
975,  65  Atl.  577;  Hanley  v.  Hanley,  114 
Cal.  690,  46  Pac.  736 ;  Goodrich  v.  Fer- 
ris, 145  Fed.  844;  Aldrich  v.  Barton, 
138  Cal.  220,  94  Am.  St.  Rep.  43,  71 
Pac.  169;  Re  Hudson,  63  Cal.  464;  Ex- 
ton  V.  Zule,  14  N.  J.  Eq.  601 ;  Crew  v. 
Pratt,  119  Cal.  139,  51  Pac.  38;  William 
Hill  Co.  V.  Lawler,  116  Cal.  359,  48  Pac 
323;  Cunha  v.  Hughes,  122  Cal.  Ill, 
68  Am.  St.  Rep.  27,  54  Pac.  535 ;  Jewell 
T.  Pierce,  120  Cal.  79,  52  Pac.  132;  Tur- 
ner v.  Cole,  24  Ala.  364;  Patterson  v. 
Dickinson,  118  C.  C.  A.  252,  193  Fed. 
328;  Re  Walker,  160  Cal.  647,  36  L.R.A. 
(N.S.)  89,  117  Pac.  510. 

The  administrator's  bond  furnished 
by  defendant  was  not  broken. 

Clinton  v.  Nelson,  2  Utah,  284;  Evans 
V.  Evans,  200  Ala.  329,  76  So.  96;  State 
nse  of  Kitchell  v.  Anthony,  30  Mo.  App. 
638;  Barker  v.  Stanford,  53  Cal.  461; 
Kirby  v.  State,  51  Md.  383;  State  use 
of  Gable  v.  Cheston.  61  Md.  362;  Neely 
V.  Merritt,  9  Bush,  346;  Perkins  v. 
Lewis,  41  Ala.  649,  94  Am.  Dec.  616; 
Galrter  Bros.  v.  Young,  9  Lea,  210;  He- 
bert  v.  Hebert,  22  La.  Ann.  308 ;  People 
use  of  Brooks  v.  Petrie,  191  HI.  497,  85 
Am.  St.  Rep.  268.  61  N.  E.  499;  Bird 
v.  Mitchell,  101  Ga.  46,  28  S.  E.  674; 
People  use  of  Sterling  v.  Huffman,  182 
111.  391,  66  N.  E.  981;»Cluif  v.  Day,  23 
Jones  &  S.  460;  Hinds  v.  Hinds.  86 
Ind.  312;  Sims  v.  Lively,  14  B.  Mon. 
433;  Warfield  v.  Brand,  13  Bush,  77; 
Brougham  v.  Poulett,  19  Beav.  133,  52 
Eng.  Reprint,  299,  24  L.  J.  Ch.  N.  S. 
233,  1  Jur.  N.  S.  151,  11  R.  C.  L.  306; 
18  Cyc.  1264-1268,  note  26;  Riggin  v. 
Creath,  60  Ohio  St.  114,  63  N.  E.  1100; 
Young  V.  People,  36  111.  App.  363;  Loop 
v.  Northup,  69  Hun,  75,  13  N.  Y.  Supp. 
144:  Ramsey  v.  Cole,  84  Ga.  147,  10  S. 
E.  598;  Turner  v.  Cole,  24  Ala.  364; 
Hessey  v.  Hessey.  1  Ky.  L.  Rep.  424; 
Campbell  v.  American  Bonding  Co.  172 
Ala.  458,  55  So.  306 ;  Leavens's  Estate, 
66  Wis.  440,  27  N.  W.  324;  Bamka  v. 
Chicago,  St.  P.  M.  &  0.  R.  Co.  61  Minn. 
549,  52  Am.  St.  Rep.  618,  63  N.  W. 
1116;  Fisher  v.  Johnson,  90  Misc.  46, 
152  N.  Y.  Supp.  944;  Kager  v.  Brenne- 
man,  47  App.  Div.  68,  62  N.  Y.  Supp. 
339. 

A  judgment  against  an  administrator 


is  conclusive  on  his  surety,  but  thiB 
must  be  a  judgment  (such  as  the  de- 
crees upon  which  we  rely)  rendered  in 
the  probate  court  or  rather  accordine 
to  the  probate  procedure,  and  in  the 
very  proceeding  in  which  the  admin- 
istrator and  his  surety  are  acting. 

Com.  use  of  Stub  v.  Stub,  11  Pa.  150, 
51  Am.  Dec.  515;  Reed  v.  Hume,  25 
Utah,  248,  70  Pac.  998;  Beall  v.  New 
Mexico,  16  Wall.  635,  21  L.  ed.  292; 
Williams  v.  Kiernan,  26  Hun,  355; 
Greer  v.  McNeal,  11  Okla.  626,  69  Pac. 
893';  Treweek  v.  Howard,  105  Cal.  434. 
39  Pac.  20;  Bellinger  v.  Thompson,  26 
Or.  320,  37  Pac.  714,  40  Pac.  229;  Deo- 
bold  v.  Opperman,  111  N.  Y.  531,  Z 
L.R.A.  644,  7  Am,  St  Rep.  760,  19  N. 
E.  94;  Nanz  v.  Oakley,  120  N.  Y.  84. 
9  L.R.A.  223,  24  N.  E.  306;  Stovall  v. 
Banks,  10  Wall.  583,  19  L.  ed.  1036; 
Jochumsen  v.  Suffolk  Sav.  Bank,  3  Al- 
len, 87 ;  Stete  v.  White,  29  N.  C.  (7  Ired. 
L.)  116;  Wales  v.  Willard,  2  Mass.' 120; 
London  v.  Wilmington  &  W.  R.  Co.  88 
N.  C.  584  ;  Irwin  v.  Backus,  26  Cal.  214, 
86  Am.  Dec.  126;  Salyer  v.  State,  5  Ind. 
202;  Lamkin  v.  Heyer,  19  Ala.  228; 
McClellan  v.  Downey,  63  Cal.  520;  Bag- 
gott  V.  Boulger,  2  Duer.  160 ;  Jenkins  v. 
SUte,  76  Md.  255,  23  AtL  608,  790; 
Cleaves  v.  Dockray,  67  Me.  118;  Frye 
V.  Crockett,  77  Me.  167;  State  v.  Con- 
noUy,  75  N.  J.  Eq.  521,  138  Am.  St.  Rep. 
577,  72  Atl.  363;  United  States  Fidelity 
&  G.  Co.  V.  People,  169  111.  App.  36; 
O'Neil's  Appeal,  56  Conn.  409.  11  Atl. 
857;  Fincke  v.  Bundrick,  72  Kan.  182, 
4  L.R.A.(N.S.)  820,  83  Pac  403;  Leav- 
ens's Estate,  65  Wis.  440,  27  N.  W.  324. 

Messrs.  Charles  H.  Hart,  H.  Van 
Dam,  Jr.,  and  D.  N.  Strang  for  re- 
spondents : 

The  district  court  had  jurisdiction  to 
entertain  the  suit  of  Weyant  v.  Mor- 
gan. 

Burke  v.  Bladine,  99  Wash.  383,  169 
Pac.  811 ;  Fincke  v.  Bundrielc.  72  Kan.- 
182,  4  L.R.A.(N.S.)  820.  83  Pac  403; 
Leslie  v.  Procter  &  G.  Mfg.  Ca  102 
Kan.  159,  L.R.A.1918C,  55,  169  Pac. 
193;  Douglass  v.  Ferris,  188  N.  Y.  192, 
34  Am.  St  Rep.  435,  33  N.  E.  1041 ; 
Gillett  v.  WUey,  126  IlL  310,  9  Am.  St 
Rep.  687, 19  N.  E.  287;  Evans  v.  Evans, 
200  Ala.  329,  76  So.  95;  Allison  v. 
Crummey,  —  Okla.  — .  166  Pac.  691 ; 
Vanhom  v.  Nestoss,  99  Wash.  328,  169 
Pac.  807;  Gafford  v.  Dickinson,  87  Kan. 
287,  16  Pac  176;  McAdow  v.  Boten.  67 
Kan.  136,  72  Pac.  629;  18  Cyc  908,  and 
note;  Sohler  v.  Sohler,  136  Cal.  323,  87 
Am.  St.  Rep.  98,  67  Pac  282;  Aldrich 
V.  Barton,  138  Cal.  220,  94  Am.  St  Rep. 
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43,  71  Pac.  169;  Silva  v.  Santos,  138 
Cal.  5S6,  71  Fac.  703;  Re  Buntinff,  80 
Utah.  251,  84  Pac.  109. 

A  suit  against  Mrs.  Morgan  as  ad- 
ministratTix  (had  she  been  administra- 
trix at  that  time)  could  only  bind 
estate  in  her  hands,  and  could  not  af- 
ford adequate  remedy  for  her  breaches 
of  trust.  It  would  be  in  sum  and  sub- 
stance a  suit  against  the  property  re- 
maining in  the  estate  at  that  time. 

Asher  t.  Stull.  —  Okla.  — ,  161  Pac 
808;  Dennie  v.  Smith,  129  Mass.  143; 
Douglass  V.  Ferris.  138  N.  Y.  192,  34 
Am.  St.  Rep.  436.  33  N.  E.  1041;  Gil- 
lett  T.  Wiley.  126  IlL  310.  9  Am.  St. 
Rep.  687.  19  N.  E.  287;  Biggins  t. 
Raisch.  107  CaL  210.  40  Pac  833. 

Generally  speaking,  a  judgment 
against  a  principal  is  prima  facie  evi- 
dence, at  least,  against  a  surety. 

Hoses  V.  United  States,  166  U.  S.  671. 
41  L.  ed.  1119.  17  Sup.  Ct  Rep.  682; 
Beauchaine  v.  McKinnon.  66  Minn. 
318.  43  Am.  St.  Rep.  606.  66  N.  W. 
1066;  Stephens  v.  Shafer.  48  Wis.  64.  33 
Am.  Rep.  793.  3  N.  W.  836;  P.  Ballan- 
tine  &  Sons  v.  Fenn,  84  Vt  117.  40 
LJLA.(N.S.)  698.  78  Atl.  713;  Tr«aa- 
nrer  t.  Schapero.  217  Mass.  71.  104  ^. 
E.  440.  Ann.  Gas.  1916D,  399;  Com.  v. 
FideUty  &  D.  Co.  224  Pa.  96.  182  Am. 
St  Rep.  756.  78  AtL  327 ;  Black.  Judgm. 
SS  687-690;  Jones.  Ev.  §  608  ;  32  Cyc 
136;  mtehelt  v.  Toole,  63  Ga.  93;  Ir- 
win V.  Backus.  25  CaL  214,  86  Am. 
ITec.  125;  National  Surety  Co.  v.  Arter- 
bum.  110  Ky.  32,  62  S.  W.  862;  Barker 
V.  Wheeler.  62  Neb.  470.  83  Am.  St 
Rep.  641,  83  N.  W.  678;  State  use  of 
Whitelock  v.  Banks.  —  Md.  — ,  24  Atl. 
640;  Fire  Assc  of  Phila.  t.  Ruby,  49 
Neb.  684,  68  N.  W.  939;  Douglass  v. 
Ferris.  138  N.  Y.  192.  34  Am.  St.  Rep. 
436,  33  N.  E.  1041 ;  Hailey  v.  Boyd.  64 
Ala.  399. 

Probate  proceedings  and  a  decree 
rendered  in  probate  proceedings  may 
be  assailed  in  a  direct  proceeding  in 
a  court  of  equi^  of  general  jurisdic- 
tion on  the  ground  of  fraud,  or  other 
grounds  of  equitable  recognizance,  for 
the  same  reason  that  other  decrees  and 
judgments  of  nisi  courts  may  be  as- 
sailed in  equity. 

Benson  t.  Anderson,  10  Utah,  136,  37 
Pac.  256;  Clarke  v.  Perry,  5  Cal.  60,  63 
Am.  Dec.  82;  Sanford  v.  Head,  5  Cal. 
298;  Deck  v.  Gerke.  73  Am.  Dec.  668, 
note;  Hayden  v.  Hayden.  46  Cal.  332; 
Sohler  v.  Sohler.  136  Cal.  323,  87  Am. 
St  Rep.  98,  67  Pac.  282;  Froebrich  v. 
Lane.  106  Am.  St  Rep.  634.  notes; 
Dnnlap  v.  Steere,  16  L.R.A.  361.  and 
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note,  92  Cal.  344,  27  Am.  St.  Rep.  143, 
128  Pac.  563;  Hudson's  Estate,  63  Cal. 
454;  Lataillade  v.  Orena.  91  Cal.  566, 
25  Am.  St  Rep.  219,  27  Pac.  924; 
Green  v.  Creighton,  48  Am.  Dec.  746. 
note;  Clarke  v.  Perry.  63  Am.  Dec.  83, 
note;  United  States  v.  Throckmorton, 
98  U.  S.  66,  26  L.  ed.  95;  Bergin.T. 
Haight,  99  CaL  62,  33  Pac.  760 ;  Ewing 
V.  Lamphere.  118  Am.  St.  Rep.  663,  and 
note.  147  Mich.  659.  Ill  N.  W.  187; 
Bacon  v.  Bacon,  150  Cal.  477,  89 
Pac.  317;  Campbell-Kawannanakoa  v. 
Campbell.  162  Cal.  201,  92  Pac  184; 
Pasadena  v.  Superior  Ct  167  CaL  788, 
109  Fac.  623,  21  Ann.  Cas.  1365;  Dela- 
field  V.  Illinois,  2  Hill  (N.  Y.)  169; 
Pom.  Eq.  Jur.  2d  ed.  §g  845-858,  and 
notes ;  Wingerter  t.  Wingerter.  71  Cal. 
105,  11  Pac  863;  Parsons  t.  Weis,  144 
Cal.  410.  77  Pac.  1007;  Moore  v.  Cr»w- 
ford,  130  U.  S.  122.  32  L.  ed.  878,  9 
Sup.  Ct  Rep.  447;  Henderson  t. 
Adams.  15  Utah.  30.  48  Pac.  398; 
Schenck  v.  Wicks,  23  Utah.  576,  66 
Pac  732;  Perry,  Trusts,  §  520;  Blake 
T.  O'Neal,  16  L.R.A.(N.S.)  1148,  and 
notes,  63  W.  Va.  488,  61  S.  E.  410;  89 
Cyc.  222  et  seq.:  Hill  v.  Hill.  38  L.R.A. 
(N.S.)  198,  and  note,  90  Neb.  43,  132 
N.  W.  788. 

An  adjudication  was  had  in  the 
equity  court  against  the  administra^ 
trix.  and  the  amount  of  her  defalca- 
tion fixed  and  determined.  Such  pro- 
ceedings were  binding  upon  the  surety, 
notwithstanding  it  was  not  a  party 
thereto. 

Greer  v.  McNeal,  11  Okla.  626,  69 
Pac.  893;  Treweek  v.  Howard,  105  Ca!. 
434,  39  Pac.  20;  Bellinger  v.  Thomp- 
son, 26  Or.  320.  37  Pac  714.  40  Pac. 
229;  Deobold  v.  Oppermann,  111  N.  Y. 
631,  2  L.R.A.  644.  7  Am.  St.  Rep.  760. 
19  N.  E.  94;  Nanz  v.  Oakley.  9  L.R.A. 
223.  and  note.  120  N.  Y.  84.  24  N.  E. 
306;  Irwin  v.  Backus,  25  CaL  214,  86 
Am.  Dec.  126;  Meyer  v.  Barth.  65  Am. 
St.  Rep.  124,  and  note.  97  Wis.  352,  72 
N.  W.  748;  Stovall  v.  Banks,  10  Wall. 
682.  19  L.  ed.  1036;  Williams  v.  Kier- 
nan,  26  Hun.  866. 

The  sureties  of  an  administrator  or 
guardian  are  not  protected  by  a  final 
settlement  with  wid  discbarge  of  Uieir 
principal,  where  it  is  iftade  fraudu- 
lently and  without  notice  to  the  par- 
ties in  interest 

Brandt.  Suretyship  &  Guaranty,  3d 
ed.  §  712;  State  ex  reh  Goodhue  v. 
Burkam.  23  Ind.  App.  271.  66  N.  E. 
237;  Pass  v.  Pass.  98  Ga.  791,  26  S.  E. 
752;  Jacobs  v.  Pou.  18  6a.  846;  Potter 
V.  Ogden.  136  N.  Y.  384,  88  N.  E.  228; 
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IngeraoU  v.  Mansram,  84  N.  Y.  622; 
Davis  V.  Crandall,  101  N.  Y.  821,  4  N. 
E.  721 ;  Crouter  v.  Crouter,  133  N.  Y. 
56,  30  N.  E.  726;  State  ex  rel.  Lynch  v. 
Whitehouse.  75  Conn.  410,  68  Atl.  897; 
Re  Gall,  182  N.  Y.  270,  74  N.  E.  875; 
Ganfleld  v.  Ganfield,  56  C.  C.  A.  169, 
118  Fed.  1;  Reilly  v.  American  Bond- 
ing Co.  138  La.  315,  70  So.  237;  Pierce 
V.  Maetzold.  126  Minn.  445,  148  N. 
W.  302;  Pollock  v.  Cox,  108  Ga.  430, 
34  S.  E.  213;  Schouler,  Wills,  6th  ed. 
if  1143;  Shalter's  Appeal,  43  Fa.  83,  82 
Am.  Dec.  552;  Cleaves  v.  Dockray,  67 
Me.  118;  Frye  v.  Crockett,  77  Me.  157; 
Mefford  v.  Lamkin,  38  Ind.  App.  33,  76 
N.  E.  1024,  77  N.  E.  960;  American 
Surety  Co.  v.  Piatt,  67  Kan.  294,  72 
Pac.  775;  Elizalde  v.  Murphy,  163  Cal. 
681,  126  Pac.  978;  State  v.  Connolly, 
75  N.  J.  Eq.  521,  138  Am.  St  Rep.  577, 
72  Atl.  363;  United  States  Fidelity  & 
G.  Co.  V.  People,  169  111.  App.  85;  IS 
Cyc.  1275;  O'Neill's  Appeal,  66  Conn. 
409,  11  Atl.  357. 

The  surety  became  liable  upon  the 
bond  the  moment  the  administratrix 
was  guilty  of  a  breach  of  an  execu- 
torial duty. 

Fincke  v.  Bundrick,  72  Kan.  182,  4 
L.R.A.(N.S.)  820,  83  Pac.  403. 

Frlck,  J.,  delivered  the  opinion  of 

the  court : 

The  plaintiffs  named  in  the  title, 
hereinafter  called  respondents,  com- 
menced this  action  in  the  district 
court  of  Salt  Lake  county  as  heirs 
at  law  of  one  Harvey  Weyant,  de- 
ceased. The  action  Is  predicated  up- 
on a  statutory  administrator*a  bond 
executed  by  one  Rosella  Fuller,  as 
principal,  and  the  appellant,  as 
surety;  said  Hosella  Fuller  having 
been  appointed  the  administratrix 
of  the  estate  of  said  Harvey  Weyant, 
deceased.  Respondents  obtained 
.judgment  on  said  bond  against  ap- 
pellant, from  which  it  prosecutes 
this  appeal. 

The  pleadings,  including  the  at- 
tached «chibits,  findings  of  fact,  con- 
clusions of  law,  and  judgments  in 
the  several  proceedings  hereinafter 
referred  to,  cover  157  pages  of  the 
printed  abstract.  It  is  impracticable 
to  set  forth  the  pleadings,  etc.,  in 
this  opinion,  even  in  condensed 
form.  It  is  not  always  an  easy  task 
to  make  a  satisfactory  statement  of 
the  contents  of  the  pleadings  and 
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findings  of  the  court,  where,  as 
here,  these  things  must  be  greatly 
abridged,  and  especially  where  the 
matters  complainea  of  are  alleged  to 
have  been  based  upon  frand,  mis- 
representation, and  deceit.  In  our 
judgment,  however,  the  following 
statement  fairly  and  sufliiciently  re- 
flects the  pleadings,  the  findings  of 
the  court,  and  the  undisputed  facts, 
together  with  the  matters  stated  in 
the  judgment: 

One  Harvey  Weyant,  whose  estate 
constitutes  the  subject  of  this  con- 
troversy, died  intestate  at  Salt  Lake 
City,  Utah,  on  the  26th  day  of  July. 
1910.  The  respondent  Charlotte 
Weyant,  at  the  time  of  the  death  of 
said  Weyant,  was  his  lawful  wife, 
and  all  the  other  respondents  named 
in  the  title,  except  Carry  Miller 
Clark,  were  his  chudren  and  the  is- 
sue of  the  marriage  between  the  de- 
ceased and  said  Charlotte  Weyant, 
while  said  Carry  Miller  Clark  is  a 
grandchild  of  said  Weyant.  Harvey 
\V^eyant  had  lived  with  his  said  wife 
and  children  at  Springfield,  Massa- 
chusetts, for  many  years,  and  until 
May,  1890,  at  which  time  he  aban- 
doned them  and  eloped  with  one 
Rosella  Mclniyre,  a  young  girl  about 
seventeen  years  of  age,  to  parts  un- 
known to  his  family.  Said  Weyant 
and  said  Rosella  Mclntyre,  under 
the  name  of  Rosella  Fuller,  in  due 
time  arrived  at  Salt  Lake  City,  and 
from  tfaencefortii  until  the  death  of 
said  Weyant  lived  in  eaid  city  as  bus- 
band  and  wife  under  the  name  of 
Fuller;  that  is,  said  Weyant  from 
thenceforth  assumed  and  was  known 
by  the  name  of  Harvey  W.  Fuller, 
and  said  Roaella  Mcln^e  was 
known  as  Mrs.  Fuller.  He  conduct- 
ed business  in  that  and  in  no  other 
name  during  the  twenty  years  that 
he  lived  in  Salt  Lake  City.  After  the 
departure  from  his  home  at  Spring- 
field, said  Weyant  never  returned 
thereto,  and  his  place  of  residence 
or  abode  was  unknown  to  his  said 
wife  and  children,  and  althoagh 
they  expended  considerable  money 
searching  for  him,  they  did  not  learn 
of  his  abode  or  death  until  the 
month  of  September,  1915.  The  in- 
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ventory  of  his  estate  disclosed,  that 
Weyant,  at  the  time  of  h^s  death, 
was  possessed-  of  and  owned  real  and 
personal  property  of  the  appraised 
value  of  $29^96.92.  The  court  al- 
so found  that  said  Rosella  Mclntyre, 
on  the  30th  day  of  July,  1910,  in  or- 
der to  cheat  and  defraud  the  re- 
spondents, and  to  convert  to  her  own 
use  the  property  belonging  to  the 
estate  of  said  Weyant,  and  to  which 
she  knew  she  had  no  lawful  riglit 
or  claim,  by  the  name  of  Rostella 
Fuller,  and  as  the  pretended  wife  of 
said  Weyant,  filed  her  petition  in 
the  probate  division  of  the  district 
court  of  Salt  Lake  county  in  said  ea- 
tate,  in  which  petition  she  falsely 
and  fraudulently  alleged  and  repre- 
sented that  she  was  the  lawful  wife 
of  said  Weyant,  deceased,  and  his 
cmly  surviving  heir  at  law,  when,  in 
truth  and  in  fact,  she  well  knew  that 
the  respondent  Charlotte  Weyant 
was  the  lawful  wife  of  said  de- 
cedent, and  that  the  other  resnond- 
&ata  were  his  lawful  heirs,  and  that 
she  had  no  legal  rig^t  or  claim  to 
any  of  the  property  of  which  said 
Weyant  was  possessed  and  owned  at 
the  time  of  his  death ;  and  she  fraud- 
ulently and  deceitfully  withheld  the 
truth  from  said  court,  and  fraud- 
ulently induced  it  to  believe  that  she 
was  the  wife  of  said  decedent,  and 
by  reason  thereof  to  appoint  her  as 
the  administratrix  of  said  estate; 
that  she  thereafter  falsely,  fraud- 
ulently, .  and  deceitfully  conducted 
all  of  the  proceedings  relating  to  the 
administration  of  ti^e  estate  of  said 
Weyant  in  the  name  of  Harvey  W. 
Fuller,  instead  of  in  his  true  name 
of  Harvey  Weyant  ;  that  said  Rosella 
Fuller  thereafter,  in  said  name,  and 
by  virtue  of  her  said  deceit,  and  by 
said  false  and  fraudulent  represen- 
tations obtained  a  family  allowance 
for  herself  out  of  said  estate 
amounting  to  the  sum  of  $1,650,  all 
of  which  she  wrongfully  and  unlaw- 
fully appropriated  to  her  own  use; 
that  thereafter,  on  June  26,  1911, 
said  Rosella  Fuller  filed  her  petition 
in  said  court  for  a  final  settlement 
and  distribution  of  the  estate  of  said 
Weyant,  in  which  petition  she  de- 
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ceitfully,  falsely,  and  fraudulently 
alleged  and  represented  herself  to  be 
the  only  heir  at  law  of  said  Weyant, 
deceased;  that  said  court,  by  being 
deceived  and  misled  by  the  represen- 
tationtf  aforesaid,  on  the  7th  day  of 
July,  1911,  made  and  entered  an  or- 
der in  said  estate  allowing  and  set- 
tling the  final  account  of  said  Rosel- 
la Fuller  as  the  administratrix 
thereof,  and  entered  a  decree  dis- 
tributing to  her  out  of  the  property 
of  said  estate  the  sum  of  $12,675.10 
in  cash,  household  goods  and  other 
property  of  the  appraised  value  of 
$3,410.60,  together  with  certain  real 
estate  situate  in  Salt  Lake  City, 
which  is  particularly  described  in 
said  decree  of  distribution,  all  of 
which  property  she,  said  Rosella 
Fuller,  wrongfully  and  unlawfully 
appropriated  and  converted  to  her 
own  use,  .and  of  which  she  has  de- 
prived the  respondents ;  that  in  pro- 
bating said  estate  no  notice  was  ever 
publi^ed  or  given,  except  in  the 
name  of  Harvey  W.  Fuller,  and  that 
all  the  proceedings  relating  to  the 
administration  of  the  estate  of  said 
Weyant  were  falsely,  deceitfully, 
and  fraudulently  conducted  in  the 
false  and  fictitious  name  of  Harvey 
W.  Fuller  by  said  Rosella  Fuller,  all 
of  which  was  done  by  her  for  the 
purpose  of  cheating  and  defrauding 
the  respondents;  that  the  orders 
that  were  made  by  said  court  in  said 
probate  proceedings,  and  the  ap- 
proval and  settlement  of  said  final 
account,  and  the  decree  of  distribu- 
tion, were  each  and  all  based  upon 
the  false,  fraudulent,  and  deceitful 
statements  of  said  Rosella  Fuller, 
and  that  she  obtained  the  property 
of  said  estate  through  and  by  means 
of  said  deceit  and  fraud,  and  not 
otherwise;  that  neither  of  said  re- 
spondents was  ever  in  the  state  of 
Utah  during  the  lifetime  of  said 
Weyant,  nor  at  any  time  until  the 
month  of  September,  1915,  and  that 
prior  to  said  time  they,  nor  either 
of  them,  had  any  notice  or  knowl- 
edge of  the  residence  of  said  de- 
cedent, nor  of  his  death,  nor  of  any 
of  the  proceedings  herein  referred 
to ;  that  upon  learning  the  facts  be- 
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fore  stated  the  respondents,  on  or 
about  September  30,  1915,  com- 
menced an  action  in  equity  in  the 
district  court  of  Salt  Lake  county 
against  said  Rosella  Fuller,  ^ho  at 
that  time»  by  reastm  of  her  marriage 
to  one  Morgan,  was  known  by  l£e 
name  of  RmcIU  Morgan,  in  which 
last  name  said  action  was  com- 
menced and  prosecuted;  that  such 
proceedings  were  had  in  said  action 
that  on  August  12,  1916,  said  court 
made  findings  of  fact  and  conclu- 
sions of  law  and  entered  judgment 
in  said  action  in  favor  of  the  re- 
spondents. 

In  said  action  the  court  in  sub- 
stance found  the  facts  hereinbefore 
stated,  and  in  effect  further  found 
that  said  Hosella  Fuller,  alias  Mor- 
gan, through  deceit  and  fraud  prao 
tised  by  her  upon  the  court  in  the 
probate  proceeding,  had*  obtained 
the  orders  which  were  made  during 
the  administration  of  the  estate  of 
said  Weyant,  and  that  by  means  of 
deceit  and  fraud  had  also  obtained 
the  allowance  and  settlement  of  her 
final  account  as  administratrix  of 
said  estate  and  a  decree  distributing 
said  property  to  her,  all  of  which  she 
wrongfully  and  fraudulently  has 
converted  to  her  own  use,  and  she 
has  failed  to  account  to  the  respond- 
ents for  said  property  or  any  part 
thereof.  The  court  idso  found  that 
judgment  was  entered  in  said  ac- 
tion against  her  for  the  sum  of 
826,091.47.  The  court  further 
found  that  prior  to  the  issuance  of 
letters  of  administration  to  said  Ko- 
sella  Fuller  in  the  estate  of  said  de- 
cedent she  was  required  by  said 
court  to  furnish  a  bond  for  the  sum 
of  $37,000 ;  that  on  the  20th  day  of 
August,  1910,  she,  as  principal,  and 
the  appellant,  as  surety,  executed, 
delivered,  and  filed  in  said  court  a 
bond  for  said  sum,  in  which  bond  it 
is,  among  other  things,  provided 
that  said  Rosella  Fuller,  as  princi- 
pal, and  the  appellant,  as  surety, 
are  jointly  and  severally  "held  and 
firmly  bound  unto  the  state  of 
Utah,  for  the  use  of  the  heirs  and 
creditors  of  Harvey  W.  Fuller,  de- 
ceased, in  the  sum  of  $37,000."  One 
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of  the  conditions  of  said  bond  is 
that  "if  the  said  Rosella  Fuller 
shall  faithfully  execute  the  duties 
of  the  trust  according  to  law  as  such 
administratrix,  then  this  obligation 
to  be  void ;  otherwise,  to  be  and  re- 
main in  full  force  and  virtue." 

The  court  also  found  that  aaid 
Rosella  Fuller,  in  furttierance  of 
her  deceitful  and  fraudulent  pur- 
pose and  design,  had  wnmgfiiliy 
and  fraudnlent^  converted  money 
and  proper^  of  said  estate  to 
own  use  of  the  value  of  $26,091.47. 
and  tbst  execution  had  been  duly 
issued  against  her  and  returned  un- 
satisfied, except  for  the  sum  of 
$489.35.  In  addition  to  the  forego- 
ing, the  court,  in  the  equity  pro- 
ceeding aforesaid,  upon  a  supple- 
mental complaint  and  proper  pro- 
ceedings had  thereon,  also  made 
supplemental  findings  of  fact  and 
conclusions  of  law,  in  which  it  is  in 
substance  found  that,  in  addition  to 
the  property  aforesaid,  said  Rosella 
Foller,  by  virtue  of  her  appoint- 
ment as  administratrix  of  said  es- 
tate, also  obtained  possession  of 
large  sums  of  money  and  of  a  large 
timount  of  personal  property  be- 
longing to  said  estate,  which  money 
and  property  was  of  the  value  of 
$12,691.40,  and  which  she  had  failed 
and  neglected  to  inventory  as  a  part 
of  aaid  estate,  or  to  account  there- 
for in  the  administration  of  said 
estate,  all  of  which  money  and  prop- 
erty, except  the  sum  of  $ly000,  she 
has  converted  to  her  own  use  and 
still  retains;  that  she  had  wholly 
failed  to  inventory  or  to  account  to 
said  estate  and  to  the  respondents 
for  the  money  and  property  last 
above  mentioned,  amounting  to  the 
sum  of  $11,691.40,  besides,  interest 
and  costs. 

The  conclusions  of  law  are  quite 
long.  They,  however,  fairly  re- 
flect the  findings  of  fact,  and  hence 
we  need  not  repeat  all  of  them  here. 
In  view  of  appellant's  contention, 
however,  as  hereinafter  disclosed,  it 
becomes  necessary  to  set  forth  here 
one  of  the  conclusions  of  law  in  full. 
It  reads:  "That  the  value  of  the 
moneys  and  property  so  converted 
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by  the  said  Rosella  Fuller  as  ad- 
ministratrix, and  while  she  was 
such  administratrix,  and  which  she 
in  violation  of  the  orders  and  judg- 
ments of  the  court  in  the  premises 
has  failed  and  refused  to  account 
for,  in  which>  as  heretofore  found 
and  adjudged,  was  a  breach  of  her 
trast  and  duties  as  such  adminis- 
tratrix of  said  estate,  and  a 
breach  of  the  bond  or  undertaking 
sued  on  in  this  action,  is  the  sum 
of  ?38,414.07." 

The  court  also  found  as  a  con- 
clusion of  law  that  respondents 
were  entitled  to  judgment  against 
the  appellant  for  the  sum  of  $37,- 
000,  with  legal  interest  on  the  sum 
of  $25,732.67  of  said  amount  from 
a  certain  date,  and  with  legal  in- 
terest on  the  sum  of  $11,277.33 
(should  be  $11,267.33)  from  a  cer- 
tain other  date.  Judgment  was  en- 
tered accordingly. 

We  deem  it  essential  to  further 
state  here  that  in  the  probate  pro- 
ceedings, after  the  final  account  of 
Rosdla  Fuller  as  administratrix 
had  been  approved  and  allowed  and 
the  decree  of  distribution  had  been 
entered,  tiie  court  also  entered  an 
order  or  judgment  of  discharge  in 
the  following  words:  "It  is  or- 
dered, adjudged,  and  decreed  that 
said  Rosella  Fuller,  as,  aforesaid, 
has  fully  and  faithfully  discharged 
the  duties  of  her  trust;  that  she  is 
hereby  wholly  and  absolutely  dis- 
charged from  all  further  duties  and 
responsibilities  as  such  administra- 
trix, and  that  her  letters  of  adminis- 
tration are  hereby  vacated;  that  the 
said  estate  is  declared  fully  distrib- 
uted, and  that  trust  settled  and 
closed;  and  the  said  Rosella  Fuller, 
administratrix,  and  her  sureties, 
are  hereby  released  from  any  liabU- 
ity  to  be  hereafter  incurred." 

We  remark  that,  while  the  judg- 
ments or  decrees  against  I^osdla 
Fuller,  alias  Morgan,  go  into  great 
detail,  and  adjudicate  that  all  of 
the  orders,  proceedings,  and  decrees 
that  were  entered  in  the  matter  of 
the  administration  of  the  estate  of 
Harvey  Weyant  were  obtained 
through  and  by  means  of  the  deceit- 
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ful  and  fraudulent  acts  and  repre- 
sentations of  said  Rosella  Fuller, 
alias  Morgan,  as  administratrix  of 
said  estate,  and  that,  so  far  as  re- 
spondents are  concerned,  all  of  said 
orders,,  decrees,  and  proceedings 
were  of  no  force  or  effect,  and  al- 
though the  respondents  prayed  that 
the  final  settlement  of  the  account 
of  said  administratrix  and  decree  of 
distribution  and  the  probate  pro* 
ceedings  be  vacated,  and  also  prayed 
for  general  relief,  yet  the  court  did 
not  in  express  terms  set  aside  or 
vacate  either  of  ^e  orders  afore- 
said, nor  did  the  court  in  express 
terms  vacate  the  order  or  judgment 
of  discharge.  It  further  appears 
from  the  proceedings  that  the  re^ 
spondents  instituted  an  action  in 
Idaho  against  said  Rosella  Fuller, 
alias  Morgan,  for  the  purpose  of 
charging  certain  real  estate  that 
she  had  purchased  there  with  a 
trust,  alleging  and  establishing  that 
she  had  used  the  sum  of  $1,000 
which  she  obtained  from  the  estate 
of  said  Weyant  to  pay  for  said  real 
estate,  and  it  was  accordingly  ad- 
judged that  the  respondents  luive  a 
lien  upon  said  land  for  the  amount 
of  said  $1,000,  which,  it  seems,  they 
subsequently  realized.  It  was  also 
adjudged  in  said  decree  "that  the 
defendant  Rosella  Morgan,  alias  Ro- 
sella Fuller,  held  the  property  de- 
scribed in  paragraph  1  in  trust  for^ 
plaintiffs  herein  according  to  thdir' 
rights." 

While  appellant^s  counsel  have  as- 
signed a  large  number  of  errors, 
yet  in  their  printed  brief  and  in 
their  oral  argument  they  have  con- 
densed them  into  nine  propositions, 
some  of  which,  however,  they  them- 
selves concede  blend  and  overlap 
one  another.  We  shall  consider 
such  propositions  argued  as  we 
deem  material,  and  we  shall  do  so 
witiiout  following  strictly  the  order 
in  which  they  are  presented  in 
counsel's  brief. 

The  first  proposition  contended 
for  by  appellant's  counsel  in  their 
brief  is  stated  thus :  "The  probate 
proceedings  and  the  decree  ren- 
dered therein  are  in  rem,  and  are 
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conclusive  against  the  whole  world, 
and  cannot  be  impeached  or  opened 
by  another  court  in  or  by  any  other 
action,  but  only  by  proper  applica- 
tion in  the  same  proceeding  or  upon 
appeal." 

Counsel  have  cited  a  large  num- 
ber of  decisions  and  text-writers 
which,  they  contend,  support  the 
foregoing  proposition.  We  shall 
not  attempt  to  cite,  much  less  re- 
view, all  of  the  decisions  cited  by 
counsel,  but  shall  cite  only  a  few 
cases  upon  each  proposition  dis- 
cussed, leaving  it  to  the  reporter  to 
make  a  full  citation  of  the  cases  and 
authorities  referred  to  by  counsel 
in  their  respective  briefs. 

Among  the  authorities  cited  and 
relied  on  by  appellant's  counsel  are 
the  foUowing:  23  Cyc.  1407-1411; 
18  Cyc.  628-642;  1  Black,  Judgm.  § 
445;  Toland  v.  Earl,  129  Cal.  148, 
79  Am.  St  Rep.  100,  61  Pac,  914; 
Sohler  v.  Sohler,  135  Cal.  323,  87 
Am.  St.  Rep.  98,  67  Pac.  282 ;  Tracy 
V.  Muir,  151  Cal.  363,  121  Am.  St. 
Rep.  117,  90  Pac.  832;  Simmons  v. 
Saul,  138  U.  S.  463,  34  L.  ed.  1060, 
11  Sup.  Ct.  Rep.  369 ;  State  v.  Blake, 
69  C<m\ii  64,  .36.AtI.  1019.  Counsel, 
however,  frankly  concede  that  the 
territorial  supreme  court  of  Utah, 
in  the  case  of  Benson  v.  Anderson, 
10  Utah,  135,  37  Pac.  266,  held  that 
courts  of  equity  do  possess  power  to 
grant  relief  against  the  orders  and 
judgments  entered  in  probate  pro- 
ceedings upon  the  same  ground  that 
such  courts  can  grant  relief  against 
judgments  ientered  in  other  actions 
or  proceedings.  It  is  also  conceded 
that  the  foregoing  decisioh  is  based 
upon  practically  the  same  statute  on 
which  the  California  decisions  are 
based,  which,  the^  contend,  hold  to 
the  contrary.  It  must  be  conceded 
that  the  supreme  court  of  Cali- 
fornia has,  in  at  least  a  number  of 
casM,  held  that  courts  of  equity  may 
not  interfere  with  the  judgments 
entered  in  probate  proceedings  to 
the  same  extent  that  such  may  be 
done  in  other  civil  actions  or  pro- 
ceedings. It  is  accordin^y  held  in 
California  that,  although  a  court  of 
equity  may  grant  relief  against 


judgments  and  decrees  obtained  in 
probate  proceedings  for  extrinsic 
fraud,  yet  such  relief^  ordinarily  at 
least,  cannot  be  extended  beyond 
charging  the  administrator,  or 
other  person  if  there  be  such,  who 
has  obtained  the  property  of  the  es- 
tate by  fraud,  as  trustee  and  to  re- 
quire him  to  account  to  the  person 
who  has  been  so  defrauded.  Appel- 
lant's counsel  very  urgently  insist 
that  such  is  the  great  weight  of  au- 
thority and  that  this  court  sihould 
so  hold. 

Referring,  now,  to  a  somewhat 
later  California  decision,  zmd  to  at 
least  one  emanating  from  another 
court  which  is  based  upon  the  Cali- 
fornia statute  and  procedure  re- 
lating to  the  administration  of  es- 
tates, we  find  that  in  a  quite  recent 
case  emanating  from  ^e  district 
court  of  appeal  of  California,  name- 
ly, Nicholson  v.  Leatham,  28  Cal. 
App.  597,  153  Pac  965, 155  Pac  98, 
it  is  held  that  the  rtUe  contended 
for  by  counsel  does  not  apply  with 
full  force  in  cases  "where  there  ha* 
been  a  breach  of  duty  arising  from 
a  fiduciary  relation"  and  extrinsic 
fraud  has  been  established.  In  a 
recent  case  emanating  from  the 
United  States  circuit  court  for  the 
northern  district  of  California, 
namely,  Croodrich  v.  Ferris,  145 
Fed.  844,  which  decision  is  based 
upon  the  California  statute  and  pro- 
cedure relating  to  the  administra- 
tion of  estates,  it  is  held  that  "a 
court  of  equity  is  without  jurisdic- 
tion of  a  suit  to  set  aside  a  decree 
of  a  superior  court  of  California, 
entered  after  due  notice  given  as  re- 
quired  by  statute,  distributing  the 
estate  of  a  testator  in  accordance 
with  his  will,  which  has  been  duly 
probated,  and  to  have  the  will  de- 
clared invalid,  uni«ss  under  extra* 
ordinary  circumstdn^es  where  fraud 
or  a  breach  of  trust  extrinsie  to  thr 
proceedings  is  shown"  (Italics 
ours.) 

It  would  seem  that  even  under  thff 
California  rule,  as  construed  by  the 
more  recent  decisions,  conditions 
may  arise  in  probate  proceeding? 
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which^  if  established,  will  authorize 
a  caurt  of  equity  to  grant  relief  in 
an  independent  action.  It  should  be 
observed,  however,  that  in  the  case 
last  above  quoted  from  it  is  express- 
ly said,  "After  due  notice  given  as 
required  by  statute."  Undoubtedly, 
the  giving  of  the  statutory  notice  is 
always  a  prerequisite  to  the  confer- 
ring of  jurisdiction  upon  the  court. 
This  court  is  conunitted  to  the  doc- 
trine contended  for  by  counsel  for 
appellant,  namely,  that  probate 
proceedings  are 
i^^^V'^'^^  in  rem,  and  that 
SKiu*'"^*'*'  where  the  stat- 
utory notice  has 
been  given,  all  who  are  interested  in 
the  estate  are  bound  by  all  orders 
or  decrees  duly  entered  in  a  particu- 
lar case,  and  that,  ordinarily,  the 
only  remedy  is  by  direct  appeal. 
Barrette  v.  Whitney,  36  Utah,  574, 
37  L.RA.(N.S.)  368,  106  Pac.  622. 
This  court  has  also  held  that  judg- 
ments and  decrees  entered  by  courts 
of  competent  jurisdiction,  where 
jurisdiction  of  the  subject  of  the  ac- 
tion and  of  the  person  has  been 
legally  acquired,  can  only  be  as- 
sailed on  direct  appeal  or  in  equity 
for  extrinsic  as  contradistin- 
guished from  intrinsic  fraud.  Cant- 
well  V.  Thatcher  Bros.  Bkg.  Co.  47 
Utah.  150,  151  Pac.  986.  This 
court,  therefore,  is  i^  harmony  vnth 
counsel's  contention  respecting  a 
part  of  tne  statement  we  have 
quoted  above.  This  court,  however, 
never  held  that  where  the  statutory 
notice  has  not  been  given,  or  in 
case  of  extrinsic  fraud,  especially  if 
practised  upon  the  court  as  in  this 
case,  courts  of  equity  are  less  potent 
to  grant  relief  in  probate  proceed- 
ings than  tiiey  are  in  other  civil  ac- 
tions or  proceedings.  Nor  has  it 
been  held  by  this  court  that  appeal 
or  a  direct  application  is  the  only 
available  remedy  in  probate  pro- 
ceedings, regardless  of  how  the 
judgment  or  decree  appealed  from 
was  obtained. 

It  may  as  well  be  stated  here  as 
anywhere  else  in  this  opinion  that 
this  court  is  also  firmly  committed 
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to  the  doctrine  that  attacks  like  the 
one  made  in  this 
case  in  the  equity  ^i^^Znl 
action,    to  which 
reference  is  made  in  the  statement 
of  facts,  is  a  direct  as  contradis- 
tinguished from  a  collateraj  attack. 
Liebhart  v.  Lawrence,  40  Utah,  p. 
243,  120  Pac.  215,  and  cases  dted. 
To  the  same  effect  are  Bacon  v. 
Bacon,  150  Cal.  477,  89  Pac.  317; 
Campbell-Kawannanakoa  v.  Camp- 
bell, 152  Cal.  201,  92  Pac.  184,  and 
Parsons  v.  Weis,  144  Cal.  410,  77 
Pac.  1007. 

The  question  as  to  what  extent 
relief  may  be  granted  by  courts  of 
^quity  in  probate  proceedings  under 
circumstances  disclosed  by  this  rec- 
ord is  now  presented  for  the  first 
time  since  the  creation  of  our  courts 
by  our  Constitution.  In  this  con- 
nection let  it  be  remembered  that 
the  fraud  alleged  to  have  been 
practised  by  the  administratrix  of 
.  the  Weyant  estate,  and  the  fraud 
found  by  the  district  court,  is  what 
is  know  as  extrinsic  ais  contradis- 
tinguished from  intrinsic  fraud.  In- 
deed, if  the  fraud  practised  by  the 
admhiistratrix  in 
the  probate  pro- 
ceedings  of-  Wey- 
ant's  estate  is  not 
extrinsic  fraud,  then  it  would  be 
hard  to  conceive  what  constitutes 
such  fraud.  Practically  all,' if  hot 
all,  of  the  cases  cited  and  relied  on 
by  appellant's  counsel  characterize 
the  fraud  practised  in  the  proceed- 
ings outlined  above  as  extrinsic 
fraud.  We  are  presented  with  a 
case,  therefore,  where  the  fraud  is 
not  only  extrinsic,  but  where  It 
operated  directly  upon  the  court  as 
well  as  upon  the  respondents;  that 
is,  the  administratrix  merely  used 
the  court  as  an  instrumentality,  by 
means  of  which  she  gained  her  end, 
namely,  to  acquire  the  property  be- 
longing to  respondents  through 
legal  forms.  Morever,  this  case  is 
unique,  in  that  the  notice  required 
by  our  statute  was  given  in  form, 
but  in  a  false  and  fictitious  name. 

In  this  connection  counsel  for  ap- 
pelant insist  that  the  statutory 
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notice  was  in  fact  published  in  due 
form  and  for  the  time  required  by 
statute.  As  a  matter  of  form  that 
statement  is  undoubtedly  correct. 
So  far  as  the  creditors  of  Weyant's 
estate  were  concerned,  who  dealt 
with  him  and  knew  him  only  by  the 
name  of  Fuller,  the  notice  referred 
to  may  be  said  to  have  been  duly 
given.  Can  that,  however,  also 
truthfully  be  said  with  regard  to 
the  respondents?  Was  notice  pub- 
lished in  the  name  of  Harvey  W. 
Fulfer  notice  to  them?  Would  it 
not  have  had  the  same  effect  in  law 
if  the  notice  had  been  published  in 
the  name  of  Brown,  or  Jonea,  or 
Smith?  Must  it  not  be  conceded} 
Uierefore,  that,  so  far  as  respond- 
ents are  concerned,  the  matter 
stands  as  though  no 
«diiiini.(r«toiw  notice  was  given? 
'■'ifr*i«=f»™*  Let  us  assume  that 

— ■ctltloBK  name.    .  _  ,  . 

A  prefera  a  claim 
against  B;  that  B  is  absent  from, 
but  has  property  within,  the  state; 
that  A,  although  he  knows  his  claim 
is  false,  fraudulent,  and  fictitious, 
nevertheless  causes  B's  property  to 
be  attached,  and  publishes  notice, 
not  in  the  name  of  B,  but  in  a  false 
and  fictitious  name,  and  gets  judg- 
ment against  B  for  the  amount  of 
his  claim  and  an  order  for  the  sale 
of  the  attached  property,  which  is 
accordingly  sold.  Let  us  further  as- 
sume  that  the  sale  is  reported  to  the 
court  and  is  confirmed  by  it.  Now, 
conceding  the  foregoing  facts,  is  B 
bound  by  such  a  judgment,  unless 
appealed  from?  It  would  seem  that 
no  one  would  seriously  so  contend. 
And  yet  wherein,  in  legal  effect, 
does  Uie  supposed  case  differ  from 
the  case  at  bar?  In  the  case  just 
stated  B  is  despoiled  of  his  prop- 
erty by  reason  of  the  false  and 
fraudulent  statements  of  A,  and  by 
reason  of  the  false  and  fictitious  no- 
tice that  was  published.  Yet  no  one 
would  contend,  even  though  the 
court  had  confirmed  the  sale,  that  B 
may  not  have  complete  redress  in  a 
court  of  equity,  aC  least  as  against 
A  and  those  in  privity  with  him. 

In  this  case  it  is  also  conceded 
that  the  respondents  were  absent 
from  the  state  of  Utah  and  did  not 


learn  nor  have  any  knowledge  of 
the  probate  proceedings  until  long 
after  the  time  for  appeal  had  ex- 
pired. The  only  court  that  was 
open  to  them  was  a  court  of  equity. 
If  equity,  therefore,  is  powerless  to 
grant  relief,  no  relief  is  possible. 
Counsel  for  appellant  concede  that 
equity  may  grant  relief,  but  they  in- 
sist that,  under  the  authorities,  and 
especially  under  the  California  de- 
cisions, the  only  relief  a  court  of 
equity  can  grant  to  the  respondents 
is  to  charge  the  administratrix,  and 
perhaps  such  other  persons  as  may 
have  obtained  the  properly  of  the 
estate  through  fraud  or  with  knowl- 
edge thereof,  as  trustees,  and  make 
them  account  to  the  respondents 
therefor,  but  cannot  reach  the 
sureties  on  the  bond.  The  fore- 
going contention  is,  at  least  in  part, 
based  upon  the  theory  that  probate 
courts  have  exclusive  jurisdiction  of 
the  administration  of  estates,  and 
that  courts  of  equity  may  not  inter- 
fere with  that  jurisdiction  except  in 
exceptional  cases,  and  then  only  to 
a  limited  extent  There  is,  how- 
ever, no  such  court  as  a  probate 
court  in  this  state.  The  only  courts 
having  general — ^we  may  say  uni- 
versal— original  jurisdiction  are  the 
district  courts,  all  of  which  are 
created  by  our  Constitution.  Upon 
those  courts,  in  the  language  of 
article  8,  §  7,  of  our  "Constitution,  is 
conferred  "original  jurisdiction  in 
all  matters  civil  and  criminal,  not 
excepted  in  this  Constitution,  and 
not  prohibited  by  law."  Neither 
the  Constitution  nor  the  laws  of 
this  state  prohibit  those  courts  from 
exercising  original  jurisdiction  to 
any  extent.  Section  9  of  the  same 
article  of  the  Constitution  also  pro- 
vides :  "Appeals  shall  also  lie  from 
the  final  orders  and  decrees  of  the 
court  in  the  administration  of  dece- 
dents* estates,  and  in  cases  of  guard- 
ianship, as  shall  be  provided  by 
law." 

A  reference  to  that  section  of  the 
Constitution  makes  it  manifest  that, 
when  it  says  that  appeals  shall  lie 
from  the  final  orders  and  decrees  of 
the  court,  the  district  court,  and  no 
other  court,  is  referred  to.  The  dis- 
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trict  courts  of  this  state  are  there- 
fore invested  with  jurisdiction  in 
probate  matters  precisely  the  same 
as  they  are  invested  with  9II  other 
civil  and  criminal  jurisdiction. 
They  transact  probate  business  as 
they  do  all  other  civil  business. 
True«  in  administering  estates  they 
follow  the  established  law  and  rules 
of  procedure  applicable  to  those- 
matters,  the  same  as  they  follow 
the  established  law  and  rules  of 
procedure  applicable  to  so-called 
equity  or  law  cases.  Moreover, 
our  Constitution  provides  that 
"there  shall  be  but  one  form  of  ac- 
tion, and  law  and  equity  may  be  ad- 
ministered in  the  same  action." 
We,  therefore,  have  no  courts  which 
are  known  as  probate  courts,  or  as 
law  'courts,  or  as  equity  courts ;  but 
we  have  courts  possessed  of  general 
original  jurisdiction,  which  are 
known  as  district  courts.  The  dis- 
trict courts  of  this  state,  therefore, 
Administer  the  estates  of  decedents 
as  a  part  of  their  original  jurisdic- 
tion, the  same  as  they  hear  and  en- 
ter judgments  on  promissory  notes, 
or  enter  decrees  in  equity,  foreclos- 
ing  mortgages  or  quieting  titles. 
The  Constitution  of  tiiis  state,  how- 
ever, also,  in  article  1,  §  11,  in  which 
is  contained  the  Declaration  of 
Rights*  provides :  "All  courts  shall 
be  open,  and  every  person,  for  an 
injury  done  to  him  in  his  person, 
property  or  reputation,  shall  have 
remedy  by  due  course  of  law,  which 
shall  be  administered  without  denial 
or  unnecessanr  delay." 

Counsel's  uieory  respecting  ac- 
tions and  remedies  is  well  illus- 
trated in  their  reply  brief,  where 
they  insist  that  respondents  could 
have  availed  themselves  of  at  least 
four  civil  remedies.  Strange 
enough  they  also  insist  that  the 
remedy  pursued  by  respondents  is 
not  the  proper  one.  Such  a  position, 
therefore,  assumes  that  forms  of 
action  still  exist  and  that  special  re- 
lief may  be  granted  in  accordance 
with  the  particular  form  of  the  ac- 
tion. This  is  manifestly  failacioua. 
The  respondents  had  but  one  state 
of  facts  to  present  to  the  court,  and- 
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it  is  upon  those  facta  that  relief,  if 
any  is  granted,  must  be  based.  It 
is  the  facts  that  are  alleged  and  es- 
tablished at  the  trial,  when  applied 
to  the  law,  that  de- 
temiine  the  nature  ISlS^rtSSr* 
and  extent  of  the 
relief  that  a  court  may  grant,  and 
not  the  form'  of  the  action. 

From  a  consideration  of  all  the 
foregoing  provisions  and  state- 
ments, it  necessarily  follows  that  in 
this  state  there  is 
no  such  a  thing  as  SS?"'*"  *'  j 
a  particular  form  ' 
of  action,  nor  a  court  in  which  par- 
ticular forms  of  actions  can  be  pros- 
ecuted or  special  remedies  obtained. 
In  this  state,  every  person  who  has 
suffered  injury  to  his  person,  to  his 
property,  or  to  his  reputation,  may 
go  into  the  district  court,  iSae  court 
of  original  jurisdiction,  and  state 
the  facts  concerning  his  grievance, 
and  if  his-statement  of  facts,  when 
applied  to  the  law,  entitles  him  to 
relief,  the  court  is  bound  to  grant 
him  the  relief  to  which  the  estab- 
lished facts,  when  applied  to  the 
law,  whether  legal  or  equitable,,  or 
both,  entitled  him.  True,  the  plain- 
tiff's rights,  and  the  relief  ultimate- 
ly granted,  are  based  upon  and 
measured  by  the  established  rules 
of  law  and  procedure;  but  the  court, 
in  applying  those  Yules,  merely  de- ' 
termines  the  nature  and  extent  of 
the  relief  that  shall  be  granted  and 
enters  judgment  accordingly.  When 
the  respondents  learned  that  they 
had  been  despoiled  of  their  inherit- 
ance, and  under  the  established 
rules  of  law  and  procedure  they 
could  obtain  no  red^'ess  by  direct  .ap- 
peal from  the  decree  of  distribution 
in  the  probate  proceeding,  ttiey 
were  driven  to  seek  redress  in  some 
other  proceeding  and  by  an  attack 
upon  the  decree,  provided  they  could 
establish  the  character  of  fraud 
which  authorized  such  an  attack, 
namely,  extrinsic  fraud.  Under  the 
authorities  already  referred  to, 
such  an  attack,  in  this  jurisdiction, 
is  a  direct  attack.  In  our  judgment 
tiie  courts  of  this  state  —  that  is. 
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the  courts  of  original  jurisdiction--- 
were  open  to  re- 
■Jr-I^K^T/r. ..    spondents  for  the 

fNtate—attnck         pUrpOSO  aOOVd 

Srutric  »2S:    stated,  provided 
they   properly  al- 
leged sufficient  facts  to  invoke  ac- 
tion by  the  court. 

The  facta  they  did  allege  in  the 
proceedings  to  which  reference  has 
hereinbefore  been  made,  and  aa  out- 
lined in  the  statement  of  facts  here- 
in, in  our  judgment,  are  ample  to 
entitle  them  to  the  relief  prated  for 
in  this  action.  We  are  alao  of  the 
opinion  that,  for  the  reasons  already 
advanced,  the  district  court  of  Salt 
Lake  county,  in  the  proceeding  com- 
menced by  respondents  in  Septem- 
ber, 1915,  when  they  first  learned  of 
the  fraud  practised  upon  them  and 
on  the  court  of  Salt  Lake  county  by 
the  administratrix  of  the  decedent's 
estate,  was  not  limited  to  merely 
declaring  her  a  trustee,  and  as  such 
holding  the  property  in  trust  for  re- 
spondents. To  thus  limit  respond- 
ents, in  view  of  the  facts  estab- 
lished in  this  case,  would  amount  to 
a  denial  of  any  substantial  relief. 
True,  aa  counsel  for  appellant  con- 
tend, the  facts  developed  in  a  partic- 
tilar  case  may  nevertheless  be  such 
as  to  entitle  the  complaining  party 
to  limited  relief  only.  The  facts 
and  circumstances  might,  doubtless, 
be  such  that  an  heir,  though  de- 
spoiled of  hia  inheritance  by  the 
wrongful  and  fraudulent  acts  of  the 
administrator,  might  nevertheless 
not  be  permitted  to  recover  from 
the  sureties  on  the  administrator's 
bond. 

In  this  case,  however,  the  admin- 
istratrix, so  far  as  repondents  are 
concerned,  acted  directly  contrary 
to  and  in  the  very  teeth  of  the  duty 
imposed  upon  her  by  law  and  by 
the  bond  that  is  sued  on.  It  was 
the  duty  of  the  administratrix, 
under  the  law,  to  publish  proper  no- 
tice, so  as  to  apprise  the  heirs,  and 
all  others  interested  in  the  estate,  of 
its  true  condition;  and  when  she 
failed  to  do  that,  but  published  no- 
tice in  a  false' and  fictitious  name, 
known  to  her  to  be  so,  she  utterly 


failed  to  ''faithfully  execute  the 
duties  of  the  trust  according  to 
law,"  as  provided  in  the  bond.  Not 
did  she,  as  the  bond  provided,  ad- 
minister the  estate  "for  the  use  of 
the  heirs"  of  the  deceased,  as  she 
was  bound  to  do.  Nor  did  the 
wrongs  committed  by  her  occur 
after  the  decree  of  distribution,  nor 
'when  acting  in  a  capacity  other 
than  that  of  administratrix.  It  is 
sometimes  somewhat  difficult  to  de- 
termine whether  the  wrongful  acts 
complained  of  occurred  at  a  time 
when  the  administrator  was  acting 
as  such,  or  whether  they  occurred 
&ftet  he  had  ceased  to  so  act  and 
acted  in  a  different  capacity.  Some- 
times the  administrator  may  act  in 
a  dual  capacity,  one  as  administrar 
tor  and  the  other  as  trustee,'  ete. 
There  may  thus  be  circumstances, 
as  is  well  stated  in  some  of  the  cases, 
where  an  administrator  may  have 
defrauded  an  heir  while  acting  as 
trustee,  and  after  he  had  ceased  to 
act  as  administrator. 

In  the  probate  proceeding  here 
in  question,  however,  the  adminis- 
tratrix not  only  failed  to  publish 
proper  notice,  so  far  aa  respond- 
ents are  concerned,  but  she  utterly 
failed  to  make  and  return  a  true 
and  complete  inventory  of  the  prop- 
erty belonging  to  the  estate.  Again, 
she  converted  to  her  own  use  about 
$12,000  worth  of  property  of  the 
estate  without  making  an  inventory 
thereof,  and  without  disclosing  its 
existence.  That  „  , 
act    alone    consti-  r^J^i^Sd-"' 

tuted  an  insuffer-  To-i'-l^SL^^^ 
able     fraud     and  "ion  ©«  pr«»*ftr 

manifestly  consti- 
tuted  a  breach  of  the  bond.  18  Gyc 
p.  1267.  Moreover,  all  of  her  acts 
which  resulted  in  despoiling  re- 
spondents of  their  inheritance  oc- 
curred during  the  administration  of 
the  estate,  and  not  after  the  decree 
cf  distribution  had  been  entered,  ^ 
and  when  the  administratrix  was 
acting  in  a  private  capacity,  or  in  a 
capacity  of  trustee  merely.  True, 
she  was  awarded  possession  and 
control  of  the  property  which  was 
inventoried,  and  which  was  left  for 
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distribution,  by  the  decree  of  dis- 
tribution; but  that  decree  was  di- 
rectly based  upon  extrinsic  fraud 
-iiiibiiitrtoF  practised  by  her, 
fraad  of  wMcH  fraud  like- 

•«-.i.ut»tri«.    ^  constituted  a 

breach  of  the  bond  in  question  here. 
In  State  v.  Connolly,  75  N.  J.  Eq. 
521,  138  Am.  St.  Rep.  577,  72  Atl. 
363,  the  law  respecting  the  liability 
of  a  surety  on  an  administrator's 
bond  is  stated  thus:  "The  surety 
of  an  administrator  Is  required  to 
bear  any  injtirious  consequences 
arising  from  loss  to  the  estate 
liirough  the  administrator's  default 
or  fraud,  and  has  no  right  to  any 
favor  or  immunity  that  would  not 
be  accorded  to  the  administrator 
himself." 

Without  pursuing  the  subject 
further,  we  are  clearly  of  the  opin- 
ion that  the  fraudulent  and  deceit- 
ful acts  of  the  administratrix  in  this 
case  were,  each  and  all,  committed 
while  she  acted  in  the  capacity  of 
administratrix,  and  thus  constituted 
breaches  of  the  bond  sued  on. 

Appellant,  however,  also  msists 
that  the  district  court  erred  in  ad- 
mitting in  evidence  against  it  the 
judgment  that  was  entered  against 
the  administratrix  in  the  action 
against  her,  and  to  which  appellant 
was  not  a  party,  and  in  which  the 
amount  and  value  of  the  property 
converted  by  her  was  ascertained 
and  adjudicated.  This  contention, 
in  our  judgment,  is  clearly  unten- 
able. The  great — the  overwhelm- 
ing— ^weight  of  authority  is  to  the 
contrary.    Among  the  many  cases 

that  hold  directly 
j^V^l'UiV  contrary  to  appel- 
•niMt  priMoi-  lant's  contention 
mSuSMmMy,    are  the  following: 

Irwin  V.  Backus,  25 
Cal.  214,  85  Am.  Dec.  125;  Stovall 
V.  Banks,  10  Wall.  583,  19  L.  ed. 
1036;  Bellinger  v.  Thompson,  26  Or. 
320,  37  Pac.  714,  40  Pac.  229;  Deo- 
bold  V.  Oppermann,  111  N.  Y.  531. 
2  L.R.A.  644,  7  Am.  St.  Rep.  760;  19 
N.  E.  94;  Meyer  v.  Barth,  97  Wis. 
362,  65  Am.  St.  Rep.  124,  72  N.  E. 
748 ;  2  Black,  Judgm.  §  599 ;  Jones, 
Ev.  2d.  ed.  §  591;  Brandt,  Surety- 
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ship  &  Guaranty,  §  712.  In  the  an- 
notator's  note,  Ann.  Cas.  1915D,  at 
page  402,  it  is  said:  "The  majority 
of  the  cases  hold  that,  from  the  na- 
ture of  the  obligation  entered  into 
by  the  sureties  on  an  executor's  or 
administrator's  bond,  making  them 
privy  to  the  proceedings  against 
their  principal,  they  are  bound  and 
concluded,  in  the  absence  of  fraud 
or  collusion,  by  a  judgment  against 
their  principal,  even  though  they 
were  not  parties  to  the  proceeding." 

In  support  of  the  foregoing  text 
cases  are  cited  from  twenty-two 
jurisdictions.  We  remark  that  in 
Nebraska,  from  which  state  a  case 
is  cited  in  the  foregoing  note,  it  is 
held  that,  while  the  judgment 
against  the  principal  is  always  ad- 
missible in  evidence  against  the 
surety,  yet  it  is  only  prima  facie 
evidence  against  him.  In  a  great 
majority  of  the  jurisdictions,  how- 
ever, it  is  squarely  held  that,  in  the 
absence  of  fraud  or  collusion,  the 
judgment  against  the  prinicipal  is 
conclusive  against  the  surely.  > 

In  the  section  cited  from  Jones  on 
Evidence  the  author,  in  referring  to 
administrators'  bonds,  says:  "In 
the  opinion  of  the  author  the  weight 
of  authority  sustains  the  view  that 
in  such  cases  the  judgment  is  con- 
clusive against  the  surety,  on  the 
principle  that  he  has  in  effect  con- 
tracted to  be  bound  thereby.*'  j 

In  the  note  in  132  Am.  St  Rep., 
commencing  on  page  764,  in  spew- 
ing of  the  rules  that  apply  to  sure- 
ties on  administrators'  bonds,  it  is 
said :     "A  careful 

search  of  the  au-  i;2f„"fVrf«- 
thorities  will  dis-  eir«i-how  in 
close  that,  mainly  Ji^^tr.* 
on    the  principles 
above  quoted,  practically  the  whole 
of  the  decisions  under  this  head  are 
that  the  sureties  in  probate  matters 
are  bound  by  the  decree  or  judg- 
ment against  their  principals." 

Many  cases  are  cited  in  support 
of  the  text,  which  it  is  not  necessary 
to  refer  to  here. 

It  is  not  necessary  to  pursue  this 
subject  further.  As  we  view  it,  in 
view  that  the  sureties  stand  in  priv- 
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ity  with  the  administrator  they 
necessarily  must  be  held  bound  by 
the  judgment  again  him  in  which  it 
is  adjudicated  that  he  has  failed  to 
discharge  his  duty  and  has  breached 
the  conditions  of  the  bond,  unless 
they  can  show  that  the  judgment 
was  in  truth  and  in  fact  obteined 
through  fraud  or  colluaion. 

It  is,  however,  also  contended 
with  much  force  and  vigor  by  ap- 
pellant's counsel  that  no  judgment 
is  permissible,  indeed,  that  no  ac- 
tion can  successfully  be  maintained 
against  a  surety,  so  long  as  the 
judgment  of  discharge  stands  in 
favor  of  the  principal  and  surety. 
That,  it  is  contended,  is  the  case 
here.  In  other  words,  counsel  con- 
tend that  neither  the  final  settle- 
ment, nor  the  decree  of  distribution, 
nor  the  discharge  of  the  adminis- 
tratrix and  of  their  client,  has  ever 
been  set  aside  or  vacated  by  the 
court.  As  we  pointed  out  in  our 
statement  of  facts,  the  district  court 
did  not  in  express  terms  vacate  or 
set  aside  either  the  decree  of  dis- 
tribution or  the  judgment  or  order 
discharging  the  administratrix  from 
further  liability.  It  must  be  con- 
ceded that  it  is  generally  held  by  the 
courts  that  where  a  final  allowance 
and  settlement  of  the  accounts  of 
the  administrator  have  been  ap- 
proved/ and  a  final  decree  of  distri- 
bution has  been  entered,  which  is 
followed  by  a  discharge  of  the  ad- 
ministrator and  the  sureties  on  the 
bond,  those  orders  and  decrees  must 
be  vacated  before  an  action  can  suc- 
cessfully be  maintained  and  a  judg- 
ment entered  against  the  sureties  on 
the  bond.  But  in  Brandt,  Surety- 
ship &  Guaranty.  §  712,  it  is  said: 
"The  sureties  of  an  administrator  or 
guardian  are  not  protected  by  a 
final  settlement  with,  and  discharge 
of,  their  principal,  when  it  is  made 
fraudulently  and  without  notice  to 
the  parties  in  interest." 

Let  it  be  conceded,  however,  for 
the  purposes  of  this  decision^  that 
where  the  final  account  of  the  ad- 
ministrator has  been  allowed  and 
approved,  and  a  final  decree  of  dis- 
tribution has  been  entered,  which  is 
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followed  by  a  discharge,  it  is  neces- 
sary to  institute  and  prosecute  an 
action  in  which  il^is  found  and  ad- 
judicated that  the  allowance  and 
settlement  of  the  final  account,  the 
decree  of  distribution,  and  the  dis- 
charge, were  each  and  all  obtained 
through  the  extrinsic  fraud  of  the 
administrator,  and  that  the  distrib- 
utee of  the  estate  has  obtained  the 
property  by  means  of  such  fraud. 
Where,  however,  it  is  also  found 
and  adjudicated  that  all  of  the  pro- 
ceedings during  the  administration 
of  the  estate,  and  especially  the  al- 
lowance and  approval  of  the  final 
account,  the  distribution  of  the  es- 
tate, and  the  discharge  of  the  admin- 
istrator and  the  -sureties,  were  each 
and  all  based  upon  and  obtained  by 
means  of  the  extrinsic  and  insuffer- 
able fraud  of  the  administrator 
while  acting  as  such,  must  it  (when 
these  things  are  found  and  adjudi- 
cated) also  be  followed  by  an  ex- 
press statement  in  the  fiiuiinga  and 
judgment  that  the  settlement  and 
the  decree  of  distribution  and  dis- 
charge,  wh^  thus  obtained,  are 
vacated  and  set  aside?   In  such  a 
case,  and  under  such  circumstances, 
but  one  legal  effect  or  conclusion  ia 
permissible,  namely,  that  tibe  or- 
ders, decrees,  and  discharge,  being 
based  on  and  steeped  in  extrinsic 
fraud,  can  have  no  further  force  or 
effect.  That  is  precisely  what  is  ac- 
complished, and  all  that  is  accom- 
plished, by  an  express  statem^t 
that  the  orders,  decrees,  and  dis- 
charge are  vacated  and  held  for 
naught.   It  would  be  impossible  to 
more  completely  hold  for  naught 
the  allowance  of  the  final  account, 
the  entry  of  the  final  decree  of  dis- 
tribution, and  the  discharge  by  any 
statement  which  the  court  would  be 
capable  of  making,  than  is  the  case 
by  what  is  found  and  adjudicated 
in  t^ia  case,  and  an  outline  of  which 
we  have  given  in  the  statement  of 
facts. 

In  our  judgment,  it  would  be  a 
mere  play  upon  words,  and  a  posi- 
tive reproach  to  both  the  law  and 
the  courts,  if,  in  the  face  of  the  find- 
ings and  adjudication  to  which  we 
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have  repeatedly  referred,  it  were 
held  that  the  orders,  final  decree  of 

distribution,  and 
c^'nl^nd^AeB.  discharge,  which 
Slid*'*^"""     were   obtained  by 

fraud,  were  not  set 
aside,  but  still  remain  in  full  force 
and  effect.  As  a  matter  of  law  it  is 
just  as  impossible  for  the  final  set- 
tlement, the  decree  of  distribution, 
and  the  discharge  to  stand  and  be  in 
force  at  the  same  time  that  the  find- 
ings, conclusions  of  law,  and  the  de- 
cree in  the  Morgan  Case  or  action 
are  in  force  and  effect,  as  it  is  im- 
possible in  physics  to  have  two  ob- 
jects occupy  the  same  place  at  the 
same  time.  Moreover,  the  principle 
may  be  applied  here  that  where  sev- 
eral contracts  are  entered  into,  or 
sevenU  statutes  are  passed,  «r  dif- 
ferent judgments  have  been  entered 
covering  the  same  subject,  in  which 
there* are  statements  or  provisions 
that  are  so  repugnant  to  earh  other 
that  both  cannot  stand,  tiien  the 
provision  of  the  contract  that  was 
earliest  in  time,  or  of  the  statute 
that  was  first  passed,  or  the  judg- 
ment that  was  first  entered,  must 
give  way  to  the  conflicting  provi- 
sions of  the  later  contract,  statute, 
or  decree.  In  this  case  the  findings 
and  judgment  in  the  Morgan  Case, 
which  are  later  in  time,  are  utterly 
repugnant  to  the  decree  of  distribu- 

-•■•ct  of  •n^. 

«acBt  iMOK-      charge,  and  for  that 

must  fail,  say  nothing  about  the. 
fact  that  both  are  based  upon  insuf- 
ferable fraud  and  deceit,  and  for 
that  reason  are  also  utterly  devoid 
of  any  force  or  effect. 

We  remark  that  by  what  we  have 
here  said  upon  the  proposition  just 
discussed  no  adverse  criticism  of 
counsel  is  intended.  We  are  well 
aware  that,  in  the  presentation  of 
causes,  circumstances  and  condi- 
tions often  arise  which  are  well  ex- 
pressed by  the  Oriental  poet  in  the 
statement  that — 

**A  hair  perhaps  divides  the  false 
and  true." 

While  counsel  may  be  justified  in 
arguing  that,  in  view  that  the  de- 
cree of  distribution  and  the  dis- 
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charge  of  the  administratrix  have 
not  in  express  terms  been  set  aside, 
and  therefore  they  are  still  in  force 
and  effect,  yet  a  court  would  not  be 
justified  in  holding  that  because  a 
judgment  or  decree  is  not  expressed 
in  particular  phraseology,  or  be- 
cause a  particular  formula  of  words 
was  not  followed,  therefore  it  is 
without  force  or  effect.  To  do  that 
would  be  to  sacrifice  substance  for 
mere  form^  and  refuse  to  give  effect 
to  the  manifest  purposes  and  inten- 
tions of  both  the  court  and  the  par- 
ties to  the  action.  Courts  must  give 
effect  to  that  which  is  unavoidably 
and  necessarily  im- 
plied in  a  judg-  ;JKSr~*"'"** 
ment  or  decree,  as 
well  as  to  that  which  is  expressed  in 
the  most  appropriate  language. 

It  is,  however,^further  contended 
that  all  that  was  accomplished  by 
the  action  against  the  administra- 
trix, and  all  that  was  intended  there- 
in, was  to  charge  her  with  holding 
the  property  of  the  estate  which  she 
had  obtained  by  means  of  her  fraud 
and  wrongdoing  in  trust  for  the 
respondents.  If  that  had  beep  the 
only  purpose,  it  is  not  easy  to  per- 
ceive why  the  present  action  against 
the  appellant  was  commenced.  Be- 
fore tJie  appellant  could  be  pro- 
ceeded against  on  the  bond  on  which 
it  was  surely,  it  was  necessary  to 
establish  I3le  default  of  the  adminis- 
tratrix and  the  extent  of  her  defal- 
cation. That  was  done  in  the  ac- 
tion against  her.  The  mere  fact 
that  in  that  action  she  was  also 
declared  trustee, 
and    that    certain  SS^i^lS^^ 

property  ^  was  re-  7Ai*ei?S5!i1?**t. 
covered,  m  no  w^ 
militates  against  respondents'  rights 
to  maintain  this  action  against  the 
appellant  as  surety  6n  the  bond. 
What  property  was  obtained  in 
the  action  against  the  administra- 
trix was  for  the  benefit  of  appel- 
lant, precisely  the  same  as  it  was 
for  the  benefit  of  respondents,  and 
the  latter  cannot  again  recover  from 
the  appellant  what  they  recovered 
in  that  action  against  the  adminis- 
tratrix. The  fact,  therefore,  that 
the  court,  in  the  action  against  the 
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administratrix,  charged  her  as  trus- 
tee, cannot  affect  respondents' 
rights  to  obtain  judgment  in  this 
action  on  the  bond  for  any  amount 
which  the  administratrix  as  such 
converted  to  her  own  use  and  which 
.was  not  accounted  for  in  the  action 
against  her. 

Appellant  also  contends  that  re- 
spondents were  guilty  of  laches, 
etc.  In  the  face  of  the  undisputed 
facts,  we  cannot  conceive  how  such 
a  contention  can  prevail  against 

i.«««e.-«.b,.  I.  them.  They  moved 
-at^tiMs  prompt-  just  as  soou  as  they 
ly  a„oo  »oti«.  discovered  the  death 
of  the  husband  and  father  and  that 
fraud  had  been  perpetrated  in  ad- 
ministering his  estate.  What  more 
could  they  have  done? 

Something  is  also  said  about  re- 
spondents being  charged  with  Wey- 
ant's  wrong  in  assuming  and  in  liv- 
ing under  a  false  and  fictitious 
Tiame.  No  doubt  the  sins  of  the 
parent  are  often  visited  upon  his 
offspring,  but  we  cftnnot  see  why, 
either  in  law  or  in  justice,  that  bur- 
den should  be  placed  upon  the  re* 
spondents  under  the  circumstances 
of  this  case.  True  it  is  that  sureties, 
ordinarily,  are  deemed  the  favorites 
o'f  the  'taw,  and  while  their  liability 
will  not  be  extended  beyond  the  ex- 
E.ipppei-««t  .f  i?>"«i3  of  their 

aneeNtoiweSect      obUgatlOnS,  yet, 

«.  hein.  ^jjg„    tjjg  obliga- 

tions assumed  by  the  surety  are 
clearly  established  courts  will  en- 
force them  the  same  as  other  obli- 
gations. Blyth-Farco  Co.  v.  Free, 
46  Utah,  233,  148  Pac.  427 ;  Daly  v. 
Old,  35  Utah,  83,  28  L.R.A.(N.S.)  . 
463,  99  Pac.  460.  In  this  case  the 
appellant,  and  not  the  respondents, 
vouched  for  the  official  acts  and  con- 
duct of  the  administratrix.  As  we 
have  seen,  she  violated  her  trust, 
not  only  by  misrepresentation  and 
deceit,  but  she  converted  a  very 
large  sum  of  money  belonging  to  the 
estate  to  her  own  use  without  ever 
(iisclosing  its  existence,  and  she  has 
either  concealed  or  dissipated  prac- 
tically all  of  the  estate,  which  prob- 
ably amounted  to  upwards  of  $40,- 
000,  all  of  which  she  did  by  means 


of  fraud  and  deceit  practised  by  her 

while  acting  in  her  official  capacity. 

If  appellant  can  find  any  property 
belonging  to  the  estate,  it,  in  case  it 
satisfies  the  judgment  in  favor  of 
respondents,  will  be  subrogated  to 
all  Of  their  rights  with  respect  to 
that  property,  and 
may,  for  that  pur-  ria*»  ot  ■arcti'- 
pose,  charge  the  ad- 
ministratrix  as  a  trustee  for  its 
benefit.  Where  one  of  two  innocent 
parties  must  necessarily  suffer,  it  i&- 
not  always  a  matter  of  easy  solution 
which  of  the  two  shall  bear  the  bur- 
den. In  this  case,  the  appellant  ha^, 
however,  placed  itself  in  privity 
with  the  administratrix,  and  ia» 
vouched  for  her  official  acts  and 
conduct,  and  hence  it  should  bear 
the  l«3s  rather  than  the  respond- 
ents. , 

After  a  careful  consideration  of 
the  soifiewhat  peculiar,  if  not 
unique,  facts  and  circumstances  of 
this  case,  and  the  law  applicable, 
we  have  been  forced  to  title  conclu- 
sion that  the  judgment  of  the  Dis- 
trict Court  is  right  and  should  pre- 
vail. 

The  judgment  is  therefore  af- 
firmed, at  appellant's  coats. 

Corfinan,  Weber,  Gideon,  and 
Thurman,  JJ.,  concur. 

A  petition  for  rehearing  having 
been  filed,  Frick,  J.,  on  May  28, 
1919,  handed  down  the  foUowinjr 
additional  opinion: 

Mr.  James  Ingebretsen,  one  of 
appellant's  counsel,  has  filed  a  peti- 
tion for  rehearing,  in  which  two 
grounds  are  stated  why  a  rehearins: 
should  be  granted;  namely,  "(1) 
That  the  court  apparently  failed  to 
note  the  precise  terms  of  the  decree 
rendered  by  Judge  Lewis  in  the 
Weyant-Morgan  case;  (2)  that  the 
court  omitted  to  consider  the  au- 
thorities upon  the  legal  effect  of  this 
decree." 

In  concluding  a  somewhat  vigor- 
ous argument  in  support  of  his  peti- 
tion counsel  says:  "In  view  of  our 
blamelessness,  and  that  the  Wey- 
ants  have  re(»vered  a  Iftrge  part  of 
the  estate,  and  that  part  of  this 
judgment  is  for  items  such  as  rent 
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for  the  property  after  distribution, 
and  that  we  have  parted  with  &ach 
security  as  we  had  and  gained 
nothing  for  ourselves,  and  that  no 
reserve  or  other  precaution  exists 
for  such  a  liability,  I  had  hoped  and 
still  hope  that  the  court  might  kind- 
ly consider  and  follow  the  conclu- 
sion reached  in  the  several  similar 
cases  we  have  cited,  especially  since 
there  camnot  be  found  in  all  the 
world  a  similar  case  in -which  the 
surety  has  been  held." 

In  this  connection  he  also  com- 
plains that  we  did  not  refer  to  some 
of  the  cases  cited  by  him,  and  for 
that  reason  seems  persuaded  that 
we  did  not  consider  them. 

In  the  opinion  the  writer  explicit- 
ly stated  the  reason  why  more  of  the 
numerous  ca&^j  referred  to  by  coun- 
sel were  not  reviewed.  In  a  case 
like  this,  where  so  many  cases  are 
referred  to  which  have  only  a  re- 
mote bearing  upon  the  principal 
question  presented,  and  in  which  the 
controlling  facts  clearly  differ  from 
the  facts  stated  in  the  cited  cases,  it 
is  impracticable,  if  not  impossible, 
to  distinguish  the  numerous  cases 
And  set  forth  the  reasons  at  length 
why  tJiey  are  not  controlling.  The 
writer  took  special  pains  to  set  forth 
at  least  the  controlling  facts  in  de- 
tail in  the  opinion.  No  fault  is 
found  with  the  statement  as  made. 
In  formulating  the  conclusion  he 
again  attempted  to  state  them  as 
explicitly  as  possible  under  the  cir- 
cumstances. The  facts  and  the  rea- 
sons for  the  conclusion  reached,  as 
well  as  the  law  deemed  applicable  to 
the  peculiar  features  of  this  case, 
were  all  thoroughly  considered  by 
all  the  members  of  this  court,  not 
only  once,  but  several  times,  and, 
after  doing  so,  the  conclusion  was, 
and  still  is,  unanimous  that  no  other 
result  save  the  one  announced  in  the 
opinion  is  permissible.  In  view, 
however,  that  counsel  insists  that 
our  conclusion  is  contrary  to  the 
cases  he  cited  in  his  original  brief, 
we  here  cite  all  that  he  now  relies  on 
in  his  petition  for  rehearing;  name- 
ly, Silva  V.  Santos,  138  Gal.  536,  71 
Fac  703;  Curtis  v.  Schell,  129  Cal. 
9  A.L.R.— 72. 
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208,  79  Am.  St.  Rep.  107,  61  Pac. 
951 ;  Hudson's  Estate,  63  Cal.  454 ; 
Re  Walker,  160  Cal.  547,  36  L.R.A. 
(N.S.)  89,  117  Pac.  510;  Evans  v. 
Evans,  200  Ala.  829,  76  So.  95;  Soh- 
ler  V.  Sohler,  135  Cal.  823,  87  Am. 
St.  Rep.  98,  67  Pac.  282 ;  Leavens's 
Estate,  65  Wis.  440,  27  N.  W.  324; 
Turner  v.  Cole,  24  Ala.  364.  We  re- 
fer to  those  cases,  however,  only  so 
that  the  reader  may,  if  he  so  desires, 
examine  t^em,  and  not  for  the  pur- 
pose of  now  reviewing  them. 

In  this  connection  it  is,  however, 
only  fair  to  state  that  we  cannot 
agree  with  counsel's  contention  that 
in  the  foregoing  cases  the  law  is 
stated  that  where  a  couri  adjudges 
that  a  defaulting  administrator 
holds  the  property  which  is  still  in 
his  possession,  and  which  was 
wrongfully  converted  by  him  while 
acting  as  administrator,  in  trust  for 
the  heir  or  creditor  of  Uie  estate,  as 
the  case  may  be,  that,  under  facts 
and  circumstances  like  those  in  the 
case  at  bar,  the  surety  on  his  bond 
may  not  be  held  liable  for  the  value 
■of  the  property  so  wrongfully  con- 
vened and  which  cannot  be  recov- 
ered from  the  administrator.  That 
is  the  crux  of  this  case.  Counsel 
entirely  ignores  or  overlooks  the  all- 
potent  fact  ever  present  in  this  case, 
that  the  respondents  at  no  time 
were  brou^t  into  court.  He  as- 
sumes that,  because  the  notice  pub- 
lished by  ttie  administratrix  in  the 
name  of  Fuller  was  sufficient  to 
bring  those  who  transacted  business 
with  the  deceased  and  who  knew 
him  only  by  that  name  into  court, 
therefore  it  was  suf- 
ficient to  bring  in  Sir,:*7?*noVuV.f 
the      respondents.  »ctioi»-«caa»«» 

Not  80.  The  re- 
spondents were  never  brought  with- 
in the  jurisdiction  of  the  court,  and 
hence  not  into  the  probate  proceed- 
ings, and  therefore  any  decree  ren- 
dered in  those  proceedings,  'so  far 
as  they  were  concerned,  was  a  mere 
nullity. 

That  proposition  is  illustrated  in 
the  case  of  Re  KUlian,  172  N.  Y.  547, 
63  L.R.A.  95,  65  N.  E.  561,  where 
a  party  interested  in  an  estate  was 
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not  served  with  notice,  and  it  was 
there  held  that  the  decree  in  the  pro- 
bate proceeding  had  no  binding 
force  as  to  him.  The  foregoing  prop- 
osition is,  however,  so  elementary 
that  no  citation  of  authority  should 
be  required.  The  following  cases 
also'  clearly  support  the  conclusion 
reached  in  the  principal  opinion; 
namely:  Fisher  v.  Wood,  65  Tex. 
199;  Maney  v.  Casserly,  1S4  Mich. 
252,  96  N.  V/.  478.  In  the  Texas 
case  it  is  expressly  held  that  a  de- 
faulting executor  may  be  tharged  as 
trustee,  and  after  the  property 
found  in  his  hands  is  exhausted 
"the  plaintiffs  will  have  to  look  to 
the  executor  and  his  bondsmen." 
Why  not?  What  is  an  administra- 
tor's bond  given  for,  if  it  is  not  to 
protect  the  heir  against  the  wrong- 
ful official  acts  of  the  administrator 
ill  administering  the  estate?  In 
view  that  in  this  case  the  adminis- 
tratrix practised  fraud  upon  the 
court,  upon  the  surety  on  her  bond, 
and  upon  the  heirs  alike,  does  not 


change  the  rule,  although  her  wrong- 
ful acts  fall  with  peculiar  severity 
upon  the  surety.  The  sure^- 
vouched  for  her  official  conduct,  and, 
however  innocent,  must  neverthe- 
less bear  the  burden  as  against  the 
heirs,  who  are  likewise  innocent, 
and  for  whose  protection  the  law 
required  the  giving  of  a  bond. 

The  cont^tion  that  we  quoted 
the  conclusion  of  law  found  in  the 
second  case,  instead  of  the  one  found 
in  the  first  one,  is  too  trivial  to  re- 
quire special  comment.  The  conclu- 
sion of  law  we  quoted  in  the  opin- 
ion was  inevitable,  in  view  of  the 
facts  f pund  in  both  cases,  and  there- 
fore, although  counsel's  contention 
be  conceded  to  be  correct,  it  has  no 
bearing  upon  the  result. 

We  are  still  of  the  opinion  that 
the  conclusion  reached  is  sound,  and 
hence  should  prevail.  The  petition 
for  a  rehearing  is  therefore  denied. 

Corfman,  Weber,  Gideon,  and 
Thnrman,  JJ.,  concur. 


ANNOTATION. 

Uabifi^  oi  loretiei  <»  bond  of  adminittratrix  vAm  secures  facT  appointmenl 
bj  misriiiresaiting  die  decedent's  identity  or  her  rehrimiship  to  Um. 


The  ultimate  question,  apart  from 
the  questions  of  practice  and  remedies, 
presented  in  the  reported  case  (Wey- 
ANT  V.  Utah  Sav.  &  T.  Co.  ante,  1119) 
as  to  the  liability  of  the  sureties  on 
the  bond  of  an  administratrix  who 
secured  her  appointment  by  fraud- 
ulently misrepresenting  the  identic 
of  the  decedent  and  her  relation  to 
him,  and  under  cover  of  the  adminis- 
tration proceedings  thus  instituted 
wrongfully  secured  the  property  of  the 
estate,  is  one  of  interest  and  difficulty, 
upon  which  there  seem  to  be  no  pre- 
cise precedents.  It  would  seem  that 
the  case  on  its  facts  might  reasonably 
admit  of  diverse  conclusions.  It  will 
be  observed,. as  stated  in  the  rehearing 
opinion,  that  the  court  regarded  as  a 
potent  fact  in  the  situation  that  the 
published  notice  of  the  administration 
proceedings  was  insufficient  to  charge 
the  heirs,  because  it  was  published 
under  a  false  name.    It  is  not  alto- 


gether clear,  however,  that  the  liabil- 
ity of  the  sureties  is  a  logical  sequence 

from  that  fact,  since  they  were  not  in 
the  position  of  distributees  or  even 
purchasers  of  the  property  whose  pos- 
session or  claim  thereto  must  rest  de- 
fensively upon  the  administration  pro- 
ceedings, and  as  against  whom  the 
heirs  would  not  in  the  first  instance 
be  obliged  to  invoke  those  proceedings. 
It  is  further  to  be  observed,  that  the 
administration  of  the  estate,  at  least 
to  the  extent  of  a  widow's  shar^  was 
in  harmony  with  the  theory  and  find- 
ing of  fact  upon  which  the  decree 
granting  the  letters  of  administration 
was  rendered,  and  upon  the  basis  of 
which  the  bond — ^which  must  be  af- 
firmatively invoked  by  the  heirs — was 
^ecuted.  In  this  respect  the  case 
would  seem  to  be  distinguishable  from 
a  case  where,  an  administrator  having 
failed  to  administer  the  estate  in  har- 
mony with  the  decree  appointing  him. 
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tbe  sureties  attempt  to  escape  liability 
upon  the  ground  that  the  appointment 
was  invalid. 

The  unanimous  decision  of  the 
court  in  the  reported  case  (Wetamt 


V.  Utah  Sav.  &  T.  Go.)*  however,  lends 
strong  support  to  the  view  that  the 
sureties  are  liable  even  in  such  cir- 
cumstances of  hardship  as  there  ap- 
pear. G.  H.  P. 


FIRST  STATE  BANK  OF  HILGER,  Respt, 

V. 

H.  H.  LANG,  Appt. 

VenUina  Supreme  Court— Jtcty  0,  lOlS. 

(65  Hont  146,  174  Pac  597.) 

Bank  —  anthority  of  preddent  and  cashier.  ^ 

1.  Neither  the  president,  the  cashier,  nor  both  of  them,  could  release 
a  debtor  of  the  bank  from  his  liability  without  authority  of  the  board  of 
directors. 

ISee  note  m  this  question  beginning  on  page  1146.]  ^ 


Bills  and  notes  —  accMimodatim 

maker  —  Uability, 

2.  One  signing  a  note  as  a  comaker 
is  primarily  liable  thereon  under  a 
statute  providing  Uiat  the  person  pri- 
marily liable  is  tbe  one  who,  by  the 
tenns  of  the  instrument,  is  absolutely 
required  to  pay  the  same,  and  it  is 
imaterial  that  he  was  a  mere  accom- 
modation iqRker. 

rSee  3  R.  C.  L.  1276.} 

—  effect  of  renewal  note  as  payment. 
S.  In  the  absence  of  express  agree- 
ment to  that  effect,  a  renewal  note 
does  not  extinguish  the  original  one, 
although  the  latter  is  surrendered  to 
the  maker. 

[See  3  R.  C.  L.  1217.] 

—  effect  of  atanirfng  note  paid. 

4.  That  the  cashier  of  a  bank  upon 
receiving  a  renewal  note  stamped  the 
original  one  paid  does  not  of  itself  ex- 
tinguish the  original  obligation. 

—  authority  of  cashier. 

5.  The  cashier  of  a  bank  has  no  im- 
plied authority  to  accept  a  renewal 
note  in  payment  of  the  original  so  as 
to  release  the  parties  to  the  latter. 

[See  3  R.  G.  L.  449.] 

—  effect  of  permitthv  cashier  to  man- 
age bank. 

6.  The  directors  of  a  bank  do  not, 
by  turning  over  to  the  cashier  the  en- 
tire management  of  the  bank,  implied- 
ly confer  upon  him  authority  to  re- 
lease the  liability  of  the  president  of 


the  bank  upon  commercial  paper  held 

by  it. 

[See  3  R.  C.  L.  444.  449.] 
—  ratification  of  single  act  —  effect. 

7.  Ratification  by  the  directors  of  a 
bank  of  the  act  of  Its  cashier  in  re- 
newing commercial  paper  held  by  the 
bank  does  not  confer  upon  him  osten- 
sible authority  to  make  such  renewals 
so  as  to  release  persons  liable  on  the 
paper. 

Evidence  —  harden  of  proof  —  deal- 
ings of  corporation  director. 

8.  A  director  dealing  with  his  cor- 
poration has  the  burden  of  showing 
that  his  dealings  have  been  fair  and 
honest. 

Bank  —  authority  of  cashier  in  deal- 
ing with  director. 

9.  The  cashier  of  a  bank  has  only 
such  authority  in  dealing  with  a  di- 
rector as  is  conferred  upon  him  by 
virtue  of  his  office  or  by  repress  grant 
of  the  board  of  directors. 

[See  3  R.  G.  L.  444.] 
Evidence  —  presumption  of  Imowl- 
edge  of  directors. 

10.  Knowledge  of  the  facts  on  the 
part  of  directors  of  a  bank  when  rati- 
fying the  acts  of  its  cashier  cannot  be 
presumed  in  favor  of  the  president, 
who  is  himself  a  director, 

[See  3  R.  C.  L.  456.1 
Bank  —  ratification  of  act  of  cashier 
—  necessity  of  knowledge. 

11.  Ratification  by  the  directors  of 
a  bank  of  the  renewal  of  a  note  by  its 
cashier  will  not  release  the  liability  of 
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the  bank  president  on  the  original  note 
if  the  directors  had  no  knowledge  of 
such  liability  at  the  time  of  ratifica- 
tion. 

[See  3  R.  C.  L.  455.] 
Election  of  remedies  —  attempted  en- 
forcement of  renewal  note  —  effect, 

12.  The  president  of  a  bank  cannot 
avoid  liability  on  a  note  signed  by 
him,  which  was  subsequently  renewed 
without  his  signature,  by  the  fact  that 
the  directors  attempted  to  enforce  col- 
lection of  the  renewal  note  from  its 
maker. 


Laches  —  suit  within  limitation  period 

— s-  effect. 

13.  Laches  is  no  defense  to  an  ac- 
tion against  one  primarily  liable  on  a 
promissory  note  which  is  brought 
within  the  statutory  limitation  period. 
Trial  —  question  of  law  —  autiiority 

of  bank  cashier. 

14.  The  question  of  the  authority  of 
a  bank  cashier  to  release  the  presi- 
dent from  liability  on  a  commercial 
paper  held  by  the  bank  is  one  of  law 
where  the  evidence  is  undisputed. 

[See  16  R.  a  U  189.] 


Appeal  by  defendant  from  a  judgment  of  the  District  Court  for  Fergus 
County  (Ayers,  J.)  in  favor  of  plaintiff  and  from  an  order  denying  a 
motion  for  new  trial  in  an  action  brought  to  enforce  pa3rment  of  a  certain 
promissory  note  and  accumulated  interest.  Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Belden  &  DeKalb,  for  ap-    Co.  6  C.  C.  A.  60,  8  U.  S.  App.  874,  65 


pellant: 

The  management  and  control  of  the 
affairs  of  the  bank  having  beoi 
turned  over  or  abandoned  to  the  cash- 
ier) he  has  all  the  power  of  the  bank. 

1  Morse,  Banks,  S43,  If  165;  Wing  v. 
Commercial  &  Sav,  Bank,  103  Mich. 
565,  61  N.  W.  1009;  Martin  v.  Webb, 
110  U.  S.  7,  28  L.  ed.  49,  3  Sup.  Ct.  Rep. 
428;  7  C.  J.  540,  551,  5-4,  783,  784; 
Davenport  v.  Stone,  104  Mich.  521,  53 
Am.  St.  Rep.  467,  62  N.  W.  722;  Tourte- 
lot  V.  Whithed,  9  N.  D.  467,  84  N.  W. 
8;  Stebbins  v.  Lardner,  2  S.  D.  127, 
48  N.  W.  847;  Skillern  v.  Baker,  82 
Ark.  86,  118  Am.  gt.  Rep.  52,  12  Ann. 
Cas.  243,  100  S.  W.  764;  Merchants' 
Nat.  Bank  v.  State  Nat.  Bank,  10  WaU. 
604, 19  L.  ed.  1008;  Stapylton  v.  Stock- 
ton, 33  C.  C.  A.  542,  63  U.  S.  App.  412, 
91  Fed.  326;  Armstrong  v.  Chemical 
Nat.  Bank,  27  C,  C.  A.  601,  54  U.  S. 
App.  462,  83  Fed.  656 ;  Bell  v.  Hanover 
Nat.  Bank,  57  Fed.  821;  L'Herbette  v. 
Pittsfield  Nat.  Bank,  162  Mass.  137, 
44  Am.  St.  Rep.  3o4,  38  N.  E.  363; 
Iowa  Nat.  Bank  v.  Sherman,  17  S.  D. 
396,  106  Am.  St.  Rep.  778,  97  N.  W. 
12;  Blanchard  v.  Commercial  Bank,  21 
C.  C.  A.  319,  44  U.  S.  App,  556,  75  Fed. 
249;  Cox  v,  Robinson,  27  C.  C.  A.  120, 
48  U.  S.  App.  388,  82  Fed.  277;  Carpy 
V.  Dowdell,  115  Cal.  683,  47  Pac.  695; 
First  Nat.  Bank  v.  Shook,  100  Tenn. 
444,  45  S.  W.  340;  Indianapolis  Rolling 
Mills  Co.  v,  St.  Louis,  Ft.  S.  &  W.  R. 
Co.  120  U.  S.  256,  30  L.  ed.  639,  7  Sup. 
Ct.  Rep.  542;  First  Nat.  Bank  v.  Stone, 
106  Mich.  370,  64  N.  W.  438;  Leicester 
Piano  Co.  v.  Ft.  Royal  &  R.  Improv. 


Fed.  203;  Washington  Sav.  Bank  v. 
Butchers'  &  D.  Bank,  107  Mo.  134,  17 
S.  W.  644;  Kraniger  v.  People's  Bldg. 
Soc.  60  Minn.  94,  61  N.  W.  904;  Calvert 
Idaho  Stage  Co.  25  Or.  412,  86  Pac. 
24;  Ceeder  v.  H.  M.  Loud  &  Sons  Lum- 
ber Co,  86  Mich.  541,  24  Am.  St  Rep. 
134,  49  N.  W.  675;  Thomp.  Corp. 
488S;  United  Stetes  Nat  Bank  v.  First 
Nat  Bank,  24  C.  C,  A.  597,  49  U.  S. 
App.  67,  79  Fed.  296. 

Where  the  principal 'iitt^pts  by  suit 
to  enforce  the  paymetafi  of  notes  re- 
ceived by  the  agent  without  authority, 
he  thereby  impliedly  ratifies  such  act 
or  contract. 

Dick  V,  Flanagan,  122  Ind.  277,  7 
LJt,A.  5S0,  23  N.  E.  765;  Dickinson  v. 
Wright,  56  Mich.  42,  22  N.  W.  312; 
Ingraham  v.  Barber,  72  Ga,  168;  Beid- 
man  v.  Goodell,  56  Iowa,  692,  9  N.  W. 
900;  Eadie  v.  Ashbaugh,  44  Iowa,  619; 
West  Boylston  Mfg,  Co.  v.  Searle,  15 
Pick.  225;  Sherrod  v.  Duffy,  160  Mich. 
488,  1C6  Am.  St.  Rep.  451,  125  N.  W. 
366;  D.  M.  Osborn  Co.  v.  Jordan,  52 
Neb.  465,  72  N.  W.  479;  Corser  v.  Paul, 
41  N.  H.  24,  77  Am.  Dec.  753;  Cham- 
berlain V.  Woodward,  22  Hun,  440; 
La  Grande  Nat.  Bank  v.  Blum,  27  Or. 
215,  41  Pac.  659;  Twentieth  Century 
Co,  V.  Quilling,  136  Wis.  481,  117  N. 
W.  1007. 

The  statement  by  the  cashier  that 
the  note  had  been  paid  was  binding 
upon  the  bank. 

Grant  v.  Cropsey,  8  Neb.  205;  Frank- 
lin Bank  v.  Steward,  37  Me.  519;  Co- 
checho  Nat.  Bank  v.  Haskell,  61  N.  H. 
116,  12  Am.  Rep.  67. 
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Defandsnt  was  disqualified  in  every 
sense  of  the  word  to  pass  upon  or  act 
upon  the  paper  in  question. 

Chamberlain  v.  Pacific  Wool  Grow- 
ing Co.  54  Cal.  103;  Graves  v.  Mono 
Lake  Hydraulic  Min.  Co.  81  Cal.  820, 
22  Pac.  665;  Wickersham  v.  Critten- 
den, 93  Cal.  32.  28  Pac.  788;  Union 
Trust  Co.  V.  Nevada  &  0.  R.  Co.  20 
Fed.  86;  Park  Hotel  Co.  v.  Fourth  NaU 
Bank,  30  C.  C.  A.  409,  68  U.  S.  App. 
674,  86  Fed.  745;  Smith  v.  Los  An- 
jfeles  Immigration  &  Land  Co-op. 
Asso.  78  Cal.  289,  12  Am.  St.  Rep.  53. 
20  Pac.  677;  Curtin  v.  Salmon  River 
Hydraulic  Gold  Min.  &  Ditch  Co.  130 
Cal.  345,  80  Am.  St.  Rep.  132,  62  Pac. 
552;  Star  Mills  v.  Bailey,  140  Ky.  194, 
140  Am.  St  Rep.  370,  130  S.  W.  1077; 
Miner  v.  Belle  Isle  Ice  Co.  93  Mich. 
97,  17  UBJi.  412,  53  N.  W.  218;  Mc- 
Connell  v.  Combination  Min.  &  Mill. 
Co.  30  Mont.  239,  104  Am.  St.  Rep.  703, 
76  Pac.  194;  Haywood  v.  Lincoln  Lum- 
ber Co.  64  Wis.  639,  26  N.  W.  184;  Gar- 
rett V.  Burlington  Flow  Co.  69  Am. 
Rep.  466,  note. 

Messrs.  Charles  J.  Marshall  and 
Gnnn,  Rasch,  &  HaU,  for  respondent: 

The  cashier  had  no  special  or  ex- 
press authority  to  surrender  the  note 
signed  by  Lang  and  accept  a  new  note 
without  his  signature. 

Bank  of  Ravenswood  v.  Wetzell,  58 
W.  Va.  1,  70  L.B.A.  305,  50  S.  E.  886, 
6  Ann.  Cas.  48 ;  State  Bank  v.  Forsyth, 
28  L.R.A.(N.S.)  501,  note;  Bank  of 
Commerce  v.  Hart,  37  Neb.  197,  20 
L.R.A.  780,  40  Am.  St.  Rep.  479,  66 
N.  W.  631;  First  Nat.  Bank  v.  Gunhus, 
133  Iowa,  409,  9  L.R.A.(N.S.)  471.  110 
N.  W.  611;  Cochecho  Nat.  Bank  v. 
Haskell,  51  N.  H.  116,  12  Am.  Rep.  67; 
Dedham  Inst.  v.  Slack,  6  Cush.  408; 
Hodge  v..  First  Nat.  Bank,  22  Gratt. 
ftl ;  Daviess  County  Sav.  Asso.  v. 
Sailor,  63  Mo.  24. 

The  cashier's  act  was  never  ratified. 

Sehart-Patterson  Mill.  Co.  v. 
Hughes,  8  Kan.  App.  514,  56  Pac.  143; 
3  R.  C.  L.  Banks,  §  85;  First  Nat 
Bank  v.  Drake,  29  Kan.  311,  44  Am. 
Rep.  646;  Pacific  Vinegar  &  Pickle 
Works  v.  Smith,  152  Cal.  507,  93  Pac. 
85;  Williams  v.  Broadwater  County, 
28  Mont.  360,  72  Pac.  755;  Smith  v. 
Zimmer,  45  Mont  305,  125  Pac.  420; 
Goodyear  Dental  Vulcanite  Co*,  v. 
Gaduc,  144  Mass.  85, 10  N.  E.  483.  See 
also  Triggs  v.  Jones,  46  Minn.  277.  48 
N.  W.  1113;  East  River  Bank  v.  Ken- 
nedy, 9  Bosw.  543;  Sohn  v.  Morton,  92 
Ind.  170;  Historical  Pub.  Co.  v.  Hart^ 
ranft,  8  Pa.  Super.  Ct  69;  Brown  v. 
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Fowler,  133  Ala.  310,  32  So.  684; 
Gardner  v.  Pitcher,  109  App.  Div.  106, 
95  N.  Y.  Supp.  678;  31  Cyc.  1260. 

The  taking  of  a  renewal  note  and 
returning  the  old  note  to  the  maker 
does  not  discharge  the  old  debt  and 
create  a  new  one  in  the  absence  of 
express  agreement  to  that  effect,  and 
such  agreement  must,  of  course,  be 
made  by  one  having  author!^  to  make 
it. 

First  Nat.  Bank  v.  Cottonwood  Land 
Co.  51  Mont  544,  154  Pac.  582 ;  First 
Nat  Bank  v.  White,  60  N.  J.  Eq.  487, 
46  Atl.  1092;  Welch  v.  AlHngton,  23 
Cal.  322;  State  Bank  v.  Mutual  Teleph. 
Co.  123  Minn.  314,  143  N.  W.  912,  Ann. 
Cas.  1915A,  1082;  Gallery  v.  National 
Exch.  Bank,  41  Mich.  169.  32  Am.  Rep. 
149,  2  N.  W.  198;  Fowler  v.  Walch, 
119  App.  Div.  542.  104  N.  Y.  Supp.  54; 
First  Nat.  Bank  v.  Gunhus,  133  Iowa, 
409,  9  L.R.A.(N.S.)  471,  HON.  W.  611; 
Bridge  v.  Connecticut  Mut  L.  Ins.  Co. 
167  Cal.  774.  141  Pac.  375. 

Defendant  was  primarily  liable  un- 
der the  Negotiable  Instruments  Law. 

3  R.  a  L.  §  506;  Union  Trust  Co.  v. 
McGinty,  28  Ann.  Cas.  525,  and  note, 
212  Mass.  205,  98  N.  E.  679;  Bradley 
Engineering  &  Mfg.  Co.  v.  Heybum, 
56  Wash.  628,  134  Am.  St  Rep.  1127, 
106  Pac.  170;  Cellers  v.  Meachem 
(Sellers  v.  Lyons)  49  Or.  186, 10  L.R.A. 
(N.S.)  133,  89-  Pac.  426,  13  Ann.  Cas. 
997;  Wolstenholme  v.  Smith,  34  Utah, 
300,  97  Pac.  329;  Rouse  v.  Wooten,  140 
N.  C.  557,  111  Am,  St  Rep.  875,  53  S. 
E.  430,  6  Ann.  Gas.  280;  National  Citi- 
zens' Bank  v.  Toplitz,  81  App.  Div. 
593,  81  N.  Y.  Supp.  422;  Vanderford  v. 
Farmers'  &  M.  Nat.  Bank,  105  Md.  164, 
10  L.R.A.(N.S.)  129,  66  Atl.  47;  3  R. 
C.  L.  §  503;  Carver  v.  Steele,  116  Cal. 
116,  58  Am.  St  Rep.  156,  47  Pac.  1007; 
Rogers  v.  Detroit  Sav.  Bank,  146  Mich. 
639,  18  L.R.A.(N.S.)  531,  110  N.  W. 
74;  Gray  v.  Farmers'  Nat  Bank,  81 
Md.  631,  32  Atl.  618;  Carpenter  v.  Mc- 
Laughlin, 12  B.  I.  270,  34  Am.  Rep. 
638. 

Defendant  could  not  protect  his  pri- 
vate interests  to  the  detriment  of  the 
bank's  interests. 

Gallery  v.  National  Exch.  Bank,  41 
Mich.  169,  32  Am.  Rep.  149,  2  N.  W. 
193;  Bowles,  Modem  Law  of  Banking, 
p.  370;  State  Bank  v.  Mutual  Teleph. 
Co.  123  Minn.  314.  143  N.  W.  912,  Ann. 
Cas.  1915A,  1082;  Fowler  v.  Walch. 
119  App.  Div.  642,  104  N.  Y.  Supp.  54; 
First  Nat.  Bank  v.  Gunhus,  133  Iowa, 
409.  9  LJl.A.(N.S.)  471.  110  N.  W. 
611;  Wallace  v.  Oceanic  Packing  Co. 
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25  Wash.  143,  64  Pac.  938;  Smith  v. 
Pacific  Vinegar  &  Pickle  Works,  145 
Cal.  352,  104  Am.  St.  Rep.  42.  78  Pac. 
550;  Rhodes  v.  Webb,  24  Minn.  292; 
Findley  v.  Cowles,  93  Iowa,  389,  61  N. 
W.  998;  Commercial  Bank  v.  Chatfield, 
121  Mich.  641,  80  N.  W.  712;  Lawrence 
V.  Stearns,  79  Fed.  878. 

Defendant  cannot  take  advantage  of 
bis  own  negligence,  as  an  officer  of  the 
bank,  In  failing  to  do  his  duty  as  such 
officer. 

State  Bank  v.  Forsyth,  41  Mont.  249, 
28  L.R.A.(N.S.)  501,  108  Pac.  914; 
Campbell  v.  Watson,  62  N.  J.  £q.  396, 
60  Atl.  120. 

Holloway,  J.,  delivered  the  opin- 
ion of  the  court: 

In  March,  1908,  Charles  W.  Smith 
and  H.  H.  Lang  executed  and  de- 
livered to  the  First  State  Bank  of 
Kendall  their  promissory  note  of 
$1,900,  and,  as  additional  security 
for  the  loan.  Smith  delivered  to  the 
bank  1,000  shares  of  the  capital 
stock  of  the  North  Moccasin  Mining 
Company.  Although  the  note  was 
not  due  until  January,  1909,  as  early 
as  April,  1908, — ^the  month  follow- 
ing its  execution, — Lang  importuned 
Smith  to  make  payment  on  it,  which 
Smith  declined  to  do,  and  the  like  re- 
quests were  repeated  by  Lang  ther^ 
after,  but  unsuccessfully.  On 
November  8,  1908,  Smith  executed 
and  delivered  to  the  bank  a  new  note 
for  $2,695,  due  in  one  year,  in  renew- 
al of  the  Smith-Lang  note  and'a  bal- 
ance due  on  another  note  of  Smith's, 
and  the  original  note  was  stamped 
'Taid/'  and  delivered  to  Smith. 
This  renewal  note  was  not  si^ed  by 
Lang,  but  the  collateral  which  se- 
cure the  two  notes  was  left  with  the 
bank  as  the  only  security  for  the 
new  note.  On  April  2, 1909,  this  re- 
newal note  was  taken  up  and  a  third 
note  for  $3,612.87,  signed  by  Smith 
and  wife,  was  given  in  renewal  of 
that  note  and  for  other  advance- 
ments, and  the .  second  note  was'' 
stamped  "Paid"  and  delivered  to 
Smith.  In  addition  to  the  collateral 
which  secured  the  second  note. 
Smith  and  wife  executed  and  de- 
livered to  the  bank  a  mortgage  upon 
some  real  property  in  Kendall.  On 
March  12,  1912,  suit  was  instituted 
to  enforce  collection  of  this  third 


'ORTS,  ANNOTATED;  ■       [S  A.L.R. 

note,  and  thereafter  judgment  was 
recovered  and  execution  issued,  bat 
nothing  was  collected. 

From  the  organization  of  the  haulu 
until  November,  1912,  Henderson 
was  cashier  and  Lang  was  president 
of  the  bank,  and  each  of  them  was  a 
director.  Plaintiff  is  the  successor 
of  the  First  State  Bank  of  Kendall. 
This  action  was  commenced  against 
Lang  to  enforce  payment  of  the 
Smith-Lang  note  for  $1,900  and 
accumulated  interest.  The  defend- 
ant pleaded:  (1)  That  he  signed  the 
note  as  accommodation  for  Smith, 
and  that  the  bank  extended  the  time 
of  payment  without  his  knowledge 
or  consent;  (2)  that  the  bank  was 
guilty  of  laches  in  prosecuting  its 
claim  against  Smith;  and  (3)  that 
the  note  was  fully  paid  and  dis- 
charged. Upon  the  trial  and  at  the 
close  of  the'^testimony  the  court  di- 
rected a  verdict  for  the  plaintifif,  and 
defendant  has  appealed  from  an  or- 
der denying  him  a  new  trial.  There 
is  not  any  conflict  in  the  evidence 
except  as  to  matters  to  which  refer- 
ence will  be  made  hereaft^. 

Lang  was  general  manager  of  the  . 
North  Moccasin  Mining  Company, 
and  owned  consideiable  of  its  stock. 
The  expenses  of  the  company  far  ex- 
ceeded its  income,  but  notwithstand- 
ing this  fact  the  stock  had  a  market 
value  of  from  $1.90  to  $2  per  share. 
Lang  sold  to  Smith  the  1,000  shares 
heretofore  mentioned  at  $1.90  per 
share.  The  money  with  which  to 
pay  for  the  stock  was  borrowed  from 
the  bank,  and  the  Smith-Lang  note 
executed  and  delivered,  the  money 
received  and  immediately  passed' to 
Lang's  credit,  and  the  certificate  of 
stock  delivered  to  the  bank  as  col- 
lateral. On  November  1,  1908,  the 
mining  company  defaulted  in  the 
payment  of  interest  on  its  bonded 
indebtedness.  In  April,  1909,  min- 
ing operations  ceased.  In  Septem- 
ber, 1909,  a  suit  to  foreclose  was 
brought  and  prosecuted  to  decree 
and  sale,  and  the  stock  became 
worthless. 

Prior  to  November,  1912,  the 
board  of  directors  of  the  bank,  in 
disregard  of  its  by-laws,  held  no 
meetings  except  to  elect  officers. 
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made  no  examinations  of  the  bank's 
affairs,  took  no  part  in  making  or 
approvinsT  loans,  but  permitted  Hen- 
derson to  conduct  the  bank's  busi- 
ness. The  directors,  other  thsui 
Henderson  and  Lang,  knew  nothing 
of  the  Smith-Lang  loan  or  of  the  re- 
newals. In  November,  1912,  at  a 
meeting  of  the  board  at  which 
neither  Henderson  nor  Lang  was 
prc^pent,  certain  of  the  bank's  loans, 
including  the  note  for  $3,612:67, 
signed  by  Smith  and  wife,  were  ap- 
proved. In  January,  1914,  the  board 
discovered  that  Lang  had  signed  the 
original  note  for  $1,900,  and  a  de- 
mauod  was  made  upon  him  to  pay  it, 
and  upon  hia  refusal  this  action  was 
brought. 

1.  Appellant  contends  that,  hav- 
ing signed  the  Smith-Lang  note  as 
an  accommodation  party,  he  was  lia- 
ble only  as  a  surety,  and  was  dis- 
charged by  the  extension  of  time 
granted  to  Smith  without  his  knowl- 
edge or  consent.  With  this  we  do 
not- agree.  A  surety  is  only  liable 
secondari^.  The  note  reads : 

Jan.  10th,  1909,  after  date  we  or 
either  of  us  promise  to  pay  to  the 
order  of  First  State  Bank  of  Ken- 
(iall,  nineteen  hundred  and  no  100 
dollars  for  value  received,  etc.,  and 
was  signed, 

Chas.  W.  Smith, 
H.  H.  Lang. 

Section  6844,  Revised  Codes,  pro- 
vides: **The  person  'primarily*  lia- 
ble on  an  instrument  is  the  person 
who  by  the  terms  of  the  instrument 
is  absolutely  required  to  pay  the 
same.  All  other  parties  are  'sec- 
ondarily' liable." 

By  virtue  of  this  statute  Lang  was 
primarily  liable,  and  his  primary  lia- 

«n.  mm*  .fiH.  bility  was  not  af- 
Be««»Ma«iaifon  fected  by  the  fact 
-«w.^i.Mii.r.  tj^^t  he  signed  the 
note  for  the  accommodation  of , 
Smith,  and  that  this  fact  was  known' 
to  the  bank,  a  holder  for  value.  Sec- 
tion 5877,  Revised  Codes,  deiines  an 
acconnnodation  party,  and  then  pro- 
ceeds: "Such  a  person  is  liable  on 
the  instrument  to  a  holder  for  value 
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notwithstanding  such  holder  at  the 
time  of  taking  the  instrument  knew 
him  to  be  only  an  accommodatfon 
party." 

The  foregoing  statutory  provi- 
sions are  portions  of  the  Uniform 
Negotiable  Instruments  Act.  They 
have  been  construed  frequently,  and 
the  consensus  of  opinion  is  stated  in 
3  R.  C.  L.  p.  1276,  as  foUows :  "Un- 
der the  Negotiable  Instruments  Law 
it  may  be  regarded  as  well  settled 
that  the  accommodation  maker  or 
acceptor  is  primarily  liable  and  is 
not  discharged  by  an  extension  of 
time  given  to  the  indorser,  drawer, 
or  comaker,  for  whose  benefit  he  be- 
came a  party  to  the  instrument, 
without  regard  to  whether  the  party 
suing  on  the  instrument  is  a  party 
thereto  as  a  payee,  and  had  knowl- 
edge of  the  relation  subsisting  be- 
..tween  the  accommodation  maker 
and  the  principal  debtor." 

2.  A  promissory  note  legally  im- 
ports a  promise  to  pay*  in  money  and 
nothing  else.  Unless  there  was  an 
agreement  between  the  bank  and 
Smith  that  the  re-  ^ 
newal  note  of  No-  oeniil  mot*  mm 
vember  8. 1908,  was 

given  by  Smith  and  accepted  by  the 
bank  in  payment  and  discharge  of 
the  debt  represented  by  the  Smith- 
Lang  note,  the  effect  of  the  renewal 
was  merely  to  extend  ttie  time  of 
payment,  and  did  not  discharge  the 
obligations.  First  Nat.  Bank  v.  Cot- 
tonwood Land  Co.  61  Mont.  644,  154 
Pac.  682.  The  fact  that  the  cashier 
stamped  *Taid"  up- 
on the  old  note,  and  TT^IS*:'/.""*" 
delivered  it  to 
Smith,  did  not  operate  to  change 
the  rule.  Bridge  v.  Connecticut  Mut. 
L.  Ins.  Co.  167  Cal.  774, 141  Pac.  375 ; 
Scott  v.  Gilkey,  153  HI.  168,  39  N.  E. 
265 ;  First  Nat  Bank  v.  White,  '60  N. 
J.  Eq.  487,  46  Atl.  1092;  Lowther  v. 
Lowther-Kaufmann  Oil  &  Coal  Co. 
75  W.  Va.  171,  83  S.  E.  49;  8  C.  J. 
572;  1  Michie,  Banks  &  Bkg.  p.  739. 

3.  If  the  evidence  ia  open  to  the 
inference  that  it  was  the  intention  of 
the  cashier  to  accept  the  renewal 
note  in  payment,  and  to  discharge 
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Lang,  the  inquiry  arises,  Had  he  any 
such  authority?  The  cashier  of  a 
bank  is  its  agent,  and  his  conduct  is 
governed  by  the  general  rule  of 
agency.  1  Michie,  Banks  &  Bkg.  p. 

712.  It  is  eiement- 
r^iw??""*'  ary  that,  in  the  ab- 
sence of  special  au- 
thority! an  agent  cannot  accept  pay- 
ment in  anything  but  money. 
United  States  Nat.  Bank  v.  Shupak, 
54  Mont.  642.  172  Pac.  324.  An 
agent  has  such  authority  as  the 
principal  actually  or  ostensibly  con- 
fers upon  him.  Section  5430,  Rev. 
Codes.  It  is  not  contended  that  by 
virtue  of  his  office  the  cashier  had 
authority  to  release  Lang;  neither  is 
it  urged  that  he  had  received  ex- 
press authority  from  the  board  of 
directors  to  do  so;  but  it  is  insisted 

-cSMtt  ef  Mr-  turning 
Mittiair  eaiiiier  ovet  to  the  cashieT 
t.  i.«u.       ^^.j^  manage-- 

ment  of  the  bank,  the  board  im- 
pliedly conferred  upon  him  this 
extraordinary  power,  and  1  Morse 
on  Banks  and  Banking,  H  165, 
is  cited  as  authority  to  support 
this  contention.  But  counsel  mis- 
conceive the  import  of  the  au- 
thor's language,  for  immediately 
following  the  rule  it  is  said : 
"This  doctrine  is  certainly  a  liberal 
one  towards  innotcent  outsiders" 
The  same  general  rule  is  adverted  to 
by  Michie  (1  Michie,  Banks  &  Bkg. 
p.  695),  and  concerning  it  that  au- 
thor says :  "Nor  is  there  any  incon- 
gruity or  departure  from  general 
principles  in  this,  since  it  is  merely 
the  application  of  the  very  general 
principle  that  as  regards  third  per- 
sons the  officers  and  agents  must  be 
deemed  clothed  with  whatever  pow- 
ers the  bank  has  held  them  out  as 
possessing  in  the  same  degree  as  if 
the  authority  had  been  expressly 
granted." 

-  In  other  words,  the  rule  embodies 
the  general  principle  of  ostensible 
authority,  and  those  terms  are  de- 
fined in  §  5432,  Revised  Codes,  as 
follows:  "Ostensible  authority  is 
such  as  a  principal,  intentionally  or 
by  want  of  ordinary  care,  causes  or 
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allows  a  third  person  to  believe  the 
agent  to  possess." 

If  the  directors,  in  disregard  of 
their  duties,  permit  the  cashier  to 
conduct  the  affairs  of  the  bank  for  a 
period  sufficiency  long  to  establish  a 
settled  course  of  business,  his  ao- 
thority  to  do  anything  which  the 
board  might  have  authorized  him  to, 
do  in  the  first  instance  will  be  im- 
plied in  favor  of  an  innocent  tbird 
party,  even  though  the  bank  is  de- 
frauded by  his  acts.  1  Michie, 
Banks  &  Bkg,  p.  714.  But  the  doc- 
trine of  ostensible  authority  camiot 
be  extended  in  favor  of  one  who  is 
familiar  with  the  facts  and  whose 
dereliction  is  relied  apon  to  give  col- 
or to  the  agent's  unauthorized  acts. 
Neither  does  it  aid  appellant  to  say 
that,  being  interested,  he  could  not 
have  participated  as  a  member  of 
the  board  in  passing  upon  the  appli- 
cation of  Smith  for  ^ 
the  renewal  on  No-  ■incie.et- 
vemberS,  1908.  An 
isolated  act  of  the  board  did  not  ffive 
the  cashier  ostensible  authority.  If 
he  possessed  any  such  power,  he  de- 
rived it  from  the  long  course  of  mis- 
conduct on  the  part  of  the  board  in 
which  Lang  participated. 

In  effect,  appellant's  position  is 
this :  For  three  years  prior  to  No- 
vember 8,  1908,  the  directors,  in- 
cluding the  cashier  and  myself,  fla- 
grantly disregarded  the  duties  im- 
posed upon  us  by  law,  and  permitted 
the  cashier  to  run  the  bank  without 
let  or  hindrance.  We  held  him  out 
to  the  world  as  having  authority  to 
do  anything  and  all  things  which  the 
board  of  directors  might  have  au- 
thorized him  to  do;  and  since  the 
board  might  have  authorized  him  to 
release  security,  it  should  be  pre- 
sumed from  my  misconduct  and  the 
misconduct  of  my  associates  that  he 
had  authority  to  release  me  from 
liability  on  the  Smith-Lang  note. 
Such  a  contention  offends  against 
every  principle  of  law  and  morals. 
Campbell  v.  Watson,  62  N.  J.  Eq. 
396,  50  Atl.  120.  Neither  the  presi- 
dent, the  cashier,  nor  both  of  them. 
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eottld  release  a  debtor  of  the 
-•«tb«rit,  of  bank  from  his  lia- 
preaueai  »>d      bihty,  without  au- 

thority  from  the 
board  of  directors  (1  Michie,  Banks 
&  Bkg.  p.  706),  and  the  president 
will  not  be  heard  to  say  that  he  was 
released  of  his  liability,  in  the  ab- 
sence of  clear  and  convincing  proof 
that  the  board  intended  to  clothe  the 
cashier  with  that  extraordinary 
powOT.  Whenever  it  appears  that  a 

director  has  been 
rjito^MT^BMAf  dealing  with  his  cor- 
-4esu>ni*f  poration,  the  bur- 
S?m««w!  "        den  is  at  once  upon 

him  to  show  that 
his  dealings  have  been  fair  and 
honest;  in  other  words,  that  the  cor- 
poration has  not  suffered  as  the  re- 
sult of  his  acts.  Hanson  Sheep  Co. 
V.  Fanners'  &  T.  State  Bank,  63 
Mont.  324, 163  Pac.  1151. 

If  appeUant  should  prevail  in  this 
instance,  the  result  would  be  that 
the  bank,  of  which  he  was  president 
and  a  director,  would  lose  $1,900  and 
the  interest  thereon  as  the  result  of 
his  transaction  with  it.  Whatever 
ostensible  authority  the  cashier  had 
in  dealing  with  strangers,  he  had 

only  such  authority 
S"5;hi"V'""'  in  dealing  with  a  di- 
2FJS!1I^«,'*"*'      rector  as  was  con- 

ferred  upon  bun  by 
virtue  of  his  office  or  by  express 
srant  from  the  board. 

4.  Bat  it  is  insisted  that  the 
board  ratified  the  act  of  the  cashier 
in  releasing  Lang:  (a)  By  bringing 
an  action  to  enforce  collection  of  the 
renewal  note,  and  <b)  by  approving 
the  renewal  loan.  The  suit  upon  the 
renewal  note  was  commenced  on 
March  12,  1912,  while  Henderson 
was  stni  cashier  and  Lang  was  presi- 
dent. The  action  of  the  board  in 
ratifying  the  Smith  loan  for  $3,612- 
.87  was  taken  in  November,  1912. 
On  neither  date  did  any  member  Of 
the  board,  other  than  Henderson  and 
Lang,  know  that  Lang  had  ever  been 
liable  for  the  payment  of  any  por- 
tion of  that  debt.  By  the  terms  of 
§  6429,  Revised  Codes,  it  is  essential, 
in  order  that  the  ratification  of  an 
unauthorized  act  of  an  agent  be 
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valid,  'that  the  principal  have  full 
knowledge  of  all  material  facts  rela- 
tive to  the  transaction,  at  the  time 
of  the  ratification.    31  Cyc.  1253. 
While  knowledge  of 
the  affairs  of  the  ^;l*i^^„^  „, 
bank  by  the  direct-  If."^'"***  *•» 
ors   will   be  pre- 
sumed in  favor  of  an  innocent  third 
party,  no  such  presumption  is  in- 
dulged in  favor  of  the  president,  who 
is  himself  a  director.   3  R.  C.  L.  p. 
456.  In  the  absence  of  any  evidence 
that  the  members  of  the  board  had 
knowledge  of  Lang's 
liability,  they  can-  n«»nk-r«<iiicm- 

,    ,    ''J    It,      1  lion  of  act  of 

not  be  held  to  have  raahlei^neee*- 

ratified  the  act  of 
the  cashier  in  at- 
tempting to  release  him.  But  aside 
from   every    other  consideration, 
Lang  cannot  complain  that  the  bank 
made  an  effort  to  collect  this  debt 
from    Smith    and  ^  „ 
thereby  lessen  his 
liability,  and  this  is  SS5?-S!:5- 
the  legal  effect  of  »Sta*J^'  m^tm- 
bringing  the  action 
upon  the  renewal  note.  Goodyear 
Dental  Vulcanite  Co.  v.  Caduc,  144 
Mass.  85,  10  N.  E.  483. 

5.  There  is  no  merit  in  the  de- 
fense of  laches.  Appellant  was 
primarily  liable  on  the  Smith-Lang 
note,  and  this  action   

was       commenced  w^TtJ^TimJa, 
within   the  period 
of  the  Statute  of 
Limitations.    United  States  Nat. 
Bank  v.  Shupak,  54  Mont  642,  172 
Pac.  324,  above. 

6.  Finally,  it  is  contended  that  the 
trial  court  erred  in  directing  a  ver- 
dict for  plaintiff  because  there  were 
material  issues  of  fact  for  deter- 
mination by  the  jury,  but  vrith  ihia 
we  do  not  agree.  Whether  Hender- 
son had  authority 

to  release  Lang  was  irfitSZtVi!:;^ 
a  question  of  law,  J^JihieS*"'' 
The  evidence  touch- 
ing hia  actual  and  ostensible  powers 
is  undisputed.    Henderson  testified 
that  he  took  the  renewal  note  with- 
out Lang's  signature,  at  Lang's  sug- 
gestion and  request    This  Lang 
denies,  but  if  Henderson  had  no  au- 
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thority  to  release  him,  it  is  "imma- 
terial upon  whose  suggestion  he 

acted. 

The  determination  that  Lang  was 
primarily  liable  upon  the  Smith- 


Lang  note  disposes  of  the  oliier  con- 
tentions  urged  by  appelant. 
The  order  is  affirmed. 

Brantly,  Gh.  J.,  and  SaniiMr,  J., 

concur. 


ANNOTATION. 
Powcn  of  bank  pretiilait  or  prandeiit 


I.  Introdactory,  1146. 

II.  Using  bank's   funds   for  personal 

ends;  adverse  interest,  1146. 

III.  Admissions     and  representations, 

1146. 

IV.  CompromiBinSt  waiving,  or  surren- 

dering corporate  rights,  1146. 
V.  Litigation,  and  employment  of  at- 
torneys, 1146. 
VI.  Miscellaneous  acts  and  contracts, 
1147. 

VIL  Vice  president,  1147. 

I.  Introductory, 

It  is  the  purpose  of  the  present  an- 
notation to  review  the  recent  cases 
discussing  the  powers  of  the  president 
or  vice  president  of  a  bank.  The 
earlier  cases  are  cotlected  in  the  anno- 
tation in  1  A.L.R.  693. 

II.  Uatng   bante't   fundi*   for  personal 
ends;  adveiite  interc^. 

(Supplementing  annotation  in  1 
A.L.R.  p.  699.) 

The  rule  laid  down  in  the  original 
annotation^  that  the  president  of  a 
bank  may  not  bind  it  by  an  agreement 
in  which  he  has  an  interest  adverse 
to  the  bank,  has  been  reaffirmed  in 
First  Nat.  Bank  v.  Rust  (1919)  168 
C.  C.  A.  241,  267  Fed.  29,  wherein  the 
court  held  that  the  issuance  of  a  cer- 
tificate of  deposit  by  the  president  of 
a  bank  in  payment  of  an  individual 
debt  would  not,  in  the  absence  of  a 
contemporaneous  deposit  therefor, 
bind  the  bank. 

But  see  Abmeyer  German-Amer- 
ican State  Bank  (1918)  103  Kan.  356, 
179  Pac.  368,  wherein  the  court  said 
that  even  though  the  president  of  a 
bank  was  acting  in  his  own  interest  in 
inducing  a  customer  by  false  represen- 
tations to  invest  money  in  an  insolvent 
business^  if  he  was  at  the  same  time 
acting  in  the  interest  of  the  bank,  his 
knowledge  ef  the  fraud  might  be  such 


as  wonld  make  his  act  binding  on  the 
bank. 

///.  Admiagionm  and  reprc«entaUoiM. 

(Supplementing  annotation  In  1 
A.L.R.  p.  700.) 

The  view  illustrated  in  the  original 
ennotation,  that  a  bank  may  be  liable 
for  the  fraudulent  representations  of 
its  president,  is  sustained  in  Abmeyer 
v.  German-American  State  Bank 
(Kan.)  supra.  In  that  case  it  ap- 
peared tiiat  the  president  of  a  bank 
induced  a  customer,  through  false  rep- 
resentations, to  purchase  an  inters 
in  an  insolvent  business.  The  court 
held  that  the  retention  by  the  bank  of 
part  of  the  proceeds  of  the  fraud,  with 
knowledge  thereof,  was  a  ratification 
of  his  acts  as  its  agent 

IV.  CompromiHing,  ivalving,  or  mir- 
renderinff  corporate  rights. 

(Supplementing  annotation  in  1 
A.L.R.  p.  702.) 

The  power  of  the  president  of  a 
bank  to  release  a  debtor  of  the  bank 
from  his  liability  without  aathority 
from  the  board  of  directors  is  denied 
in  the  reported  case  (FiBST  STATE 
Bank  v.  Lang,  ante,  1139). 

So,  an  agreement  by  the  president 
and  cashier  of  a  bank  to  release  the 
promisors  of  notes  acquired  by  the 
bank  for  value  has  been  held  not  to 
be  binding  on  the  bank,  and  especially 
so  when  there  was  no  consideration 
for  the  release.  Bank  of  Dexter  v. 
Simmons  (1918)  —  Ho.  App.  — ,  204 
S.  W.  837. 

V.  I^Higaiion,  And  employtneutt  of  mttar- 
neya. 

(Supplementing  annotation  in  1 
A.L.R.  p.  704.) 

Recent  cases  reveal  additional  pow- 
ers of  a  bank  president  relative  to 
legal   proceedings.     Thus,   in  Old 
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Dominion  Trust  Co.  v.  First  Nat.  Bank 
(1919)  -.CCA.  — ,  260  Fed.  22,  the 
court  said  that  the  authority  of  a  bank 
president  to  submit  claims  BgaiBst  a 
decedent's  estate  in  the  proper  coart 
in  a  foreijrn  jurisdiction,  and  to  bind 
the  bank  by  such  action,  was  bejron^ 
question. 

So,  in  North  Georgia  Bkg.  Co.  v. 
Fancher  (1919)  28  Ga.  App.  683.  99  S. 
E.  229,  involving  the  application  of 
i  627  of  the  (Georgia  Civil  Code  of 
1910,  relative  to  service  on  corpora- 
tions in  garnishment  proceedings,  it 
was  hdd  that  the  president  of  a  char- 
tered bank  was  in  law  the  person  in 
charge  of  its  office  and  business,  and 
authorized  to  accept  service  in  its  be- 
half. 

YI.  JIf  fHrrlfaneotM  aeta  and  contraotm, 

(Supplementing  annotation  in  1 
A.L.R.  p.  706.) 

In  People's  Nat.  Bank  v.  Magruder 
(1919)  —  FUu  — ,  81  So.  440.  the  court 
holds  tiiat  where  the  board  of  direc- 
tors of  a  banking  institution  author- 
izes the  president  to  arrange  for  cer- 
tain alterations  to  a  building  in  which 
the  bank  carries  on  its  business,  a 
contract  made  by  him  for  such  work 
is  within  his  authority  and  binding  on 
the  bank.  \ 

The  execution  of  a  deed  of  land  by 
the  president  and  cashier  of  a  bank, 
without  any  special  authority  from 
the  directors  of  the  bank,  who  had  at 
all  times  acquiesced  in  the  acts  of  the 
preaidfflit  and  caahier,  has  been  held 
to  be  within  tb«  scope  of  their  appar- 


ent authority.  Fanners  &  M.  Bank  v. 
Western  Loan  &  Bldg.  Co.  (1918)  108 
Waah.  349,  174  Paq,  1. 

F//.  Tice  preatdetU, 

(Supplementing  annotation  in  1 
A.L.R.  p.  710.) 

•  The  indorsement  of  hia  personal 
note  by  the  vice  president  of  a  bank 
in  the  bank's  name,  and  its  acceptance 
by  another  bank  on  his  false  represen- 
tation, and  under  circumstances  suffi- 
cient to  put  the  second  bank  on  notice 
that  the  vice  president  was  acting  be- 
yond his  authority,  has  been  held  In  a 
recent  case  to  be  an  unauthorized  act, 
in  the  performance  of  which  he  was 
stripped  of  his  representative  capac- 
ity. Drovers'  &  H.  Nat  Bank  v.  First 
Nat  Bank  <1919)  —CCA.  — ,  260 
Fed.  9. 

In  Goldstein  v.  Union  Nat  Bank 
fl9i9)  —  Tea.  — ,  213  S.  W.  584,  the 
agreement  of  the  vice  president  of  a 
bank,  in  its  behalf,  to  apply  future 
deposits  of  a  debtor  of  the  bank  to  the 
payment  of  a  note  executed  by  him- 
self and  another,  and  discounted  by 
the  bank,  wns  held  not  to  evince  such 
an  adverse  interest  as  to  destroy  the 
relation  of  agency;  and  the  act  of  the 
bank  in  making  the  discount  with  no- 
tice of  the  agreement  in  its  behalf 
was  held  to  prevent  the  bank  from  re- 
pudiating the  provisitm  requiring  it 
to  apply  future  depoaits  to  the  pay- 
ment of  the  note,  and  from  applying 
auch  deposits  to  its  own  debt. 

B.E.  B. 
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VIRGINIA-WESTERN  POWER  COMPANY,  Appt, 

V. 

COMMONWEALTH  OF  VIRGINIA  EX  REU  CITY  OF  CLIFTON 

FORGE. 


SAME,  Appt, 

V. 

COMMONWEALTH  OF  VIRGINIA  EX  REL.  TOWN  OF  LEXINGTON. 


SAME,  Appt., 

V. 

COMMONWEALTH  OF  VIRGINIA  EX  REL.  CITY  OF  BUENA  VISTA 


SAME,  Appt» 

V. 

COMMONWEALTH  OF  VIRGINIA  EX  BEL.  TOWN  OF  COVINGTON. 

Virginia  supreme  Count  of  Appeals  — June  19,  1919. 

(—  Va.  — ,  99  S.  E.  723.) 

Pablic  service  corporation  —  franchise  contract  —  rerocabiUty. 
1.  Contracts  made  by  municipal  corporations,  under  ststutory  aBthorit; 

fixinsT  rates  to  be  charged  by  public  service  corporations  for  services  ren- 
dered within  their  limits,  are»  in  view  of  the  contract  clause  of  the  Fedenl 
Constitution,  not  subject  to  change  by  the  Public  Service  Commiaiion 
against  the  protest  of  either  party  during  the  term  fixed  by  them. 
{See  note  on  this  question  beginning  on  page  1165.] 


Municlpa]  corporation  —  power  to  fix 
rates  for  public  service. 

2.  Municipal  corporations  have  no 
inherent  power  to  fix  and  regulate 
rates  of  charges  for  public  service 
within  their  limits. 

[See  19  R.  C.  L.  869,  1169.] 
Public  service  corporation  —  presump- 
tion of  abrogation  of  power  over. 

3.  Abrogation  of  a  continuing  pow- 
er to  regulate  rates  of  public  service 
corporations  is  never  presumed. 

—  power  of  municipality  to  contract 
for  rates. 

4.  While  a  constitutional  provision 
that  no  public  service  corporation 
shall  be  permitted  to  use  the  streets 
of  a  city  without  consent  of  the  mu- 
nicipal authorities  confers  power  to 
stipulate  as  to  what  the  rates  shall 
be  during  the  whole  franchise  period, 
it  does  not  authorize  a  contract  bind- 
ing upon  the  municipality  during  such 
period. 

Municipal  corporation  —  authority  to 
fix  rates. 

5.  A  proviso  in  a  constitutional  pro- 
vision conferring  authority  over  rates 


upon  a  Pul^lic  Service  Conuoission, 
that  nothing  therein  shall  impair  the 
rights  which  may  theretofore  have 
been  or  might  thereafter  be  conferred 
upon  the  authorities  of  any  municipal- 
ity to  prescribe  rates  to  be  observed 
by  public  service  corporations,  refers 
to  the  power  to  regulate  rates,  nottiie 
power  to  fix  rates  by  contract. 

—  Ofnstitutional  power  to  contract  fw 
rates. 

6.  A  constitutional  provision  that 
every  franchise  granted  by  a  munici- 
pal corporation  for  public  service 
within  its  limits  shall  make  provisiouf 
to  secure  efficiency  of  service  at  rea- 
sonable rates  intends  that  municipal- 
ities  shall  be  clothed  with  power  to 
contract  for  rates  for  the  fr&neliiK 
period. 

Public  Service  Commission  —  pom 
to  change  rates  —  change  irf  ««■ 
nomic  conditions. 

7.  Change  of  economic  conditions, 
which  renders  franchise  rates  of  a 
public  service  corporation  insufficient 
to  enable  it  to  render  ^cient  service, 
does  not  justify  an  increase  of  tktts 
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by  the  Public  Service  Commission,  if 
the  corporation  had  entered  into  a 
binding  contract  to  render  the  service 
for  the  rates  named. 

rSee  note  in  6  A.L.R.  1659.] 

Contract  —  foir  public  service  —  po- 
lice power  —  right  to  annul. 

8.  The  state  cannot  revoke  the  po- 
lice power  of  regulating  rates  of  pub- 
lic service  corporations,  which  it  has 
conferred  on  a  municipality,  so  as  to 
nullify  contracts  which  the  municipal- 
ity has  made  fixing  such  rates  for  a 
series  of  years. 

[See  19  B.  C.  L.  1169.] 
Manidpal  oorporation  —  power  to  con- 
tract for  rates  to  consuming  publia 

9.  A  municipal  corporation  may  con- 


:.  EX  REU  CLIFTON  FORGE.  1149 

•  ^■.  E.  7i«,) 

tract  for  rates  to  be  charged  the  con- 
suming public  by  a  public  service  cor- 
poration wichin  its  limits,  as  well  as 
for  rates  to  be  charged  itself  for  auch 
service.  ^ 

[See  12  B.  &  L.  189;  19  R.  C.  L. 
1159.] 

Constitutiraial  law  —  conflict  —  c<m- 
struction. 

10.  A  constitutional  provision  that 
the  right  of  the  state  to  regulate  pub- 
lic service  corporations  and  fix  and 
limit  their  charges  shall  never  be  sur- 
rendered or  abrogated  does  not  pre- 
vent the  conferring  of  the  right  to 
contract  for  such  rates  upon  munici- 
pal corporations  as  authorized  by  an- 
other section  of  the  Constitution. 


Separate  appeals  by  defendant  from  orders  of  the  State  Corporation 
Conunission  refusintr  to  approve  a  certain  schedule  of  rates  so  far  as  they 
apply  to  aervioes  within  the  corporate  limits  of  the  complainant  munic- 
ipalities*  on  the  ground  that  the  rates  are  in  excees  of  those  agreed  upon 
in  their  franchises.  Affirmed. 


Statement  by  Sims,  J.; 

The  above-entitled  cases  are  sep- 
ai«te  ^appeals  from  a  similar  order 
of  "the  State  Corporation  Commis- 
siott,  in  each  case  refusing  to  ap- 
prove the  schedule  of  rates  herein- 
after mentioned  so  far  as  they  apply 
to  services  within  the  corporate 
limits  of  the  citie3  and  towns 
which  are  the  defendants  in  error 
before  us»  on  the  ground  that,  such 
rates  being  in  excess  of  those  agreed 
upon  in  the  franchises  hereinafter 
mentioned,  the  Commission  is  with- 
out authority  or  jurisdiction  to  ap- 
prove of  them. 

The  plaintiff  in  error,  the  Virgin- 
ia-Western Power  Company  (herein- 
after designated  as  such,  or  as  the 
Company),  is  a  public  service  cor- 
poration, and  operates  a  public 
utili^,  as  defined  by  statute,  and. 
in  the  operation  of  such  utili^,  the 
Company  generates  and  furnishes 
electric  current  to  its  customers  for 
light,  i>ower,  and  heating  purposes. 
It  has  for  some  years  been  furnish- 
ing electric  current  to  the  public  as 
its  customers,  within  the  corporate 
Ihnits  of  the  defendant  in  error 
cities  and  towns,  at  rates  of  charges 
fixed  for  the  respective  franchise 
periods  by  the  respective  franchises 


giving  the  authority  to  do  such  busi- 
ness in  such  municipalities  to  the 
extent  that  such  rates  of  charges 
are  fixed  at  all  by  such  franchises. 
None  of  such  franchises  fixes  any 
rates  of  charges  for  such  current 
for  heating  purposes.  In  Clifton 
Forge  the  maximum  rates  of  charges 
to  the  customers  aforesaid  therein, 
other  than  the  municipality,  for  said 
current,  are  fixed  by  the  franchise 
for  lighting  purposes  only.  In 
Buena  Vista,  Covington,  and  Lex- 
ington the  rates  of  charges  to  said 
customers,  other  than  the  mnnidpal- 
ities,  for  such  current,  ak*e  fixed  by 
the  franchises  for  lighting  and 
power  purposes  only,  maximun  rates 
being  so  fixed  in  Buena  Vista,  max- 
imum and  minimum  rates  in  Lexing- 
ton, and  specific  and  minimum  rates 
in  Covington.  Such  rates  of  charges 
as  are  fixed  by  the  franchises  pur- 
port to  be  irrevocably  fixed  thereby 
for  the  whole  period  of  the  respec- 
tive franchises,  and  none  of  such 
periods'  have  yet  expired. 

None  of  the  defendants  in  error 
iiave  any  provisions  in  their  char- 
ters which  are  claimed  to  give  any 
municipal  authority  on  the  subject 
of  irrevocably  fixing  the  rates  afore- 
said during  the  whole  franchise  pe- 
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nod,  except  the  town  of  Lexington. 
That  has  in  its  charter  the  following 
provision:  "...  But  no  com- 
pany shall  occupy,  with  its  works  or 
any  appurtenances  thereof,  the 
streets,  sidewalks,  or  alleys  of  the 
town,  without  the  consent  of  the 
mayor  and  council,  duly  entered 
upon  its  records." 

The  franchises  aforesaid  were  all 
granted  after  the  sections  of  the 
Constitution  of  Virginia  of  1902  and 
the  statutes  presentiy  to  be  referred 
to  and  quoted  went  into  effect. 

Sections  124  and  125  of  said  Con- 
stitution, so.  far  as  material,  provide 
as  follows : 

"Sec.  124.  Consent  of  corporate 
authorities  necessary  to  use  of 
streets,  alleys,  or  public  grounds 
by  certain  companies  or  persons. — 
No  .  .  .  electric  heating,  electric 
lif^t  or  power  .  .  .  company, 
nor  any  corporation,  association, 
perscHi  or  pcrtnership,  engaged  in 
these  or  like  enterprises,  shall  be 
permitted  to  use  the  streets,  alleys, 
or  public  grounds  of  a  city  or  town 
witliout  the  previous  consent  of  the 
corporate  authorities  of  such  city  or 
town. 

"Sec  125.  Sale  of  corporate 
property  and  granting  of  fran- 
chises by  cities  and  towns. — ^Ilie 
rights  of  no  city  or  town  in  and  to 
its  .  .  .  streets,  avenues,  parks, 
bridges,  and  other  public  places,  and 
its  gas,  .  .  .  and  electric  works 
shall  be  sold  except  by  an  ordinance 
or  resolution  passed  by  a  recorded 
affirmative  vote  of  three  fourths  of 
all  the  members  elected  to  the  coun- 
cil, or  to  each  branch  thereof  where  - 
there  are  two,  and  under  such  other 
restrictions  as  may  be  imposed  by 
law  ...  no  ^anchise  .  .  . 
shall  be  granted  for  a  longer  period 
than  thirty  years.  Before  granting 
any  such  franchise  or  privilege  for 
u  term  of  years,  except  for  a  trunk 
railway,  the  municipality  shall  first, 
after  due  advertisement,  receive 
bids  therefor  publicly,  in  such  man- 
ner as  may  be  provided  by  law,  and 
shall  then  act  as  may  be  required  by 
law.  .  .  .  Every  such  grant  shaU 
.  .  .  make  adequate  provision  by 
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way  of  forfeiture  of  the  grant,  or 
otherwise,  to  secure  eM^iency  of 
public  service  at  reasonable  rates, 
and  the  maintenance  of  the  prop- 
erty in  good  order  throughout  the 
teim  of  the  grant.  Nothing  herein 
contained  shall  be  construed  as  pre- 
venting the  general  assembly  from 
prescribing  additional  restrictions 
on  the  powers  of  cities  and  towns 
in  granting  franchises  ...  or  as 
repealing  any  additional  re8trid:ion 
now  required  in  relation  thereto  in 
any  existing  municipal  charter." 
(Italics  supplied  in  tha  body  of  the 
last  section  quoted.) 

Section  166  (b)  of  said  Gcmstitu- 
tion  confers  upon  the  State  Corpo- 
ration Commission  the  power  and 
duty  of  supervising,  regulating,  and 
controlling  certain  corporations,  as 
to  which  it  is  provided  tibat  "the 
authority  of  the  Conmiission  .  .  . 
shall  be  paramount,"  but  electric 
light  and  power  companies  are  not 
among  such  corporations.  As  to 
such  last-named  companies,  how- 
ever, it  is  provided  in  this  section  of 
the  Constitution  that  the  airUiorifT 
of  the  State  Corporation  Canunis- 
sion  "to  prescribe  any  other  rules, 
regulations,  or  requirements  ,  .  . 
shall  be  subject  to  the  superior  au- 
thority of  tile  genersd  assembly  to 
legislate  thereon  by  general  laws: 
Provided,  however,  that  nothing  in 
this  section  shall  impair  the  right 
which  has  heretofore  been,  or  may 
hereafter  be,  conferred  by  law  upon 
the  authorities  of  any  ci^,  town  or 
county  to  prescribe  rules,  regula- 
tions or  rates  of  charge  to  be  ob- 
served by  any  public  service  cor- 
poration in  connection  with  okv 
services  performed  by  it  under  a 
municipal  or  .  county  franchise 
granted  by  such  city,  town  or  coun- 
ty, BO  far  a9  such  service,  mi^  be 
wholly  within  the  limits  of  the  city, 
town  or  county  granting  the  fran- 
chise.  ..."  (Italics  supplied.) 

Section  156  (c)  of  the  said  Con- 
stitution, so  far  as  material,  pro- 
vides in  respect  to  the  State  CJorpo- 
ration  Commission  as  follows: 
"...  The  Commission  may  be 
vested  with  such  additional  poweis 
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and  charged  with  such  other  duties 
(not  inconaiatent  with  this  Consti- 
tution) as  may  be  prescribed  by 
law,  in  connection  with  the  visita- 
tion, regulation  or  control  of  cor- 
porations, or  with  the  prescribing 
and  enforcing  of  rates  and  charges 
tc  he  observed  in  the  conduct  of  any  : 
business  where  the  state  has  the 
Hght  to  prescribe  the  rates  and 
charges  in  connection  therewith/' 
(Italics  supplied.) 

Subsequent  to  the  going  into  ef- 
fect of  the  Constitution  the  statutes 
contained  in  1  Pollard's  Code  Va. 
1904,  §§  1033d,  1033e,  and  1038f, 
were  enacted. 

Section  1033d  is  precisely  in  the 
same  language  as  §  124  of  the  C<m- 
stitution,  above  quoted. 

Section  1083e  is  precisely  in  the 
same  language  as  §  126  of  the  Con- 
stitution, above  quoted,  except  that 
the  words  "by  the  following  section" 
are  substituted  for  the  words  "by 
law,"  in  that  part  of  such  section 
of  the  Constitution  which  has  ref- 
erence to  the  manner  in  which  the 
bids  for  the  franchise  shall  be  re- 
ceived, and  the  following  sentence 
id  aabstituted  for  the  last  sentence 
of  such  section  of  the  Constitution, 
namely ;  "Nothing  herein  contained 
shall  be  construed  as  repealing  any 
additional  restriction  now  required 
in  any  existing  mimicipal  charter,  in 
relation  to  the  powers  of  cities  and 
towns  in  granting  franchises." 

Section  1033f  provides  that  the 
ordinance  proposing  to  make  the 
grant  of  the  franchise,  after  its 
terms  ,  have  been  fixed  upon,  shall 
be  advertised.  It  also  provides  for 
the  manner  of  advertising,  receiv- 
ing, and  acting  on  the  bids  for  the 
franchise,  and  that  "the  highest  and 
best  bid"  shall  be  accepted,  and  that 
the  ordinance  granting  the  franchise 
shall  be  enacted  "as  advertised, 
without  substantial  variation,  ex- 
cept as  to  the  insertion  of  the  name 
of  the  accepted  bidder,"  with  the 
power  in  the  municipal  authorities, 
however,  "to  reject  a  higher  and 
accept^  a  lower  bid"  if  of  opinion 
that  "some  reason  affecting  the  in- 
terest of  the  city  or  town  makes  it 
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advisable  so  to  do."  Such  statute 
also  provides  that  "no  amendment 
that  releases  the  grantee,  or  his  as- 
signee, from  the  performance  of 
any  duty  required  by  the  ordinance 
granting  the  franchise,  or  that  av^ 
tkorizes  an  increase  in  the  charges 
to  be  made  by  such  grantee  or  as- 
signee, for  the  use  by  the  public  of 
the  benefits  of  such  franchise,  shall 
foe  granted  unless  and  until  notice 
of  such  proposed  amendment  shall 
be  given  to  the  public"  by  certain 
advertisement  prescribed  in  the 
statute.    (Italics  supplied.) 

Such  statute  also  contains  the 
following  provisions  to  secure  the 
compliance  both  of  the  grantor  and 
the  grantee  of  the  franchise  with 
their  obligations  in  the  premises, 
namely:  The  grantee  is  required  to 
"execute  a  bond  wtih  good  and  suffi- 
cient security,  in  favor  of  the  city 
or  town,  in  such  sum  as  said  city 
or  town  shall  determine,  conditioned 
upon  the  constructing  and  putting 
into  operation  and  maintaining  the 
plant  or  plants  provided  for  in  the 
franchise,  right,  or  privilege 
granted." 

And  it  is  further  provided  that 
"the  corporation  courts  of  the  cities 
and  the  circuit  courts  of  the  coun- 
ties in  which  the  towns  m»y  be  sit- 
uated shall  have  jurisdiction  by 
mandamus  ...  to  enforce  com- 
pliance fry  said  cities  or  tovms  ai%d 
by  aU  granie^  of  franchises,  .  .  . 
with  <Ul  the  terms  and  contracts  and 
obligattons  of  either  party,  as  con- 
tained in  franchisee."  (Italics  sup- 
plied.) 

Such  was  the  constitutional  and 
statute  law  of  the  state  when  tilie 
frandiises  in  question  were  granted. 
And.  such  is  the  authority  upon 
which  is  based  the  action  of  the  mu- 
nicipalities aforesaid  on  the  subject 
of  fixing  irrevocably  during  the 
whole  periods  covered  by  said  fran- 
chises the  rates  of  charges  afore- 
said. 

The  franchises  were  granted  in 
accordance  with  said  constitutional 
and  statute  law.  They  contained 
provisions  purporting  to  fix  said 
rates  of  charges  as  aforesaid  irrev- 
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ocably  during  the  whole  periods 
covered  by  the  franchises  respec- 
tively. The  franchises  with  such 
provisions  therein  were  accepted 
and  acted  upon  by  the  grantees 
thereof,  the  said  plaintiff  in  error 
company  and  its  predecessorSr  for 
a  number  of  years. 

Subsequently  the  general  assem- 
bly (by  Acts  1914,  pp.  673  et  seq.) 
enacted  a  statute  which  purports  to 
confer  upon  the  State  Corporation 
Commission  the  authority,  as  it  is 
claimed  by  the  plaintiff  in  error,  to 
regulate  and  change  such  rates  of 
charges  or  those  above  mentioned, 
although  purporting  to  be  irrevo- 
cably fixed  by  the  franchises  afore- 
said during  the  respective  periods 
covered  by  such  franchises.  The 
Commission  is.given  no  jurisdiction, 
however,  over  rates,  charged  the  mu- 
nicipalities tiiemselves  for  electric 
current  Such  statute,  among  other 
things,  provides  that  every  such  cor- 
poration as  the  plaintiff  in  error 
shall  file  with  the  State  Corporation 
Commission  schedules  showing  rates 
and  charges  made  by  it,  and  further, 
among  other  things,  provides,  so  far 
as  material,  in  §  7  thereof,  as  fol- 
lows: "7.  Commission  to  fix  rates 
and  regulations. — ^If  upon  investi- 
gation the  rates  .  .  .  charges, 
schedules  ...  of  any  public 
utility  operating  in  this  state  shall 
be  found  to  be  unjust,  unreasonable, 
insufficient  .  .  .  the  State  Cor- 
poration Commission  shall  have 
power  to  fix  and  order  substituted 
therefor  such  rate  or  rates  .  .  . 
charges  or  schedules  as  shall  be  just 
and  reasonable. 

And  §  8  of  such  statute,  so  far  as 
material,  provides  as  follows: 
.  .  The  provisions  of  the  Goide 
of  Virginia  shall  apply  to  the 
companies  included  herein,  and 
whenever  the  two  are  inconsistent, 
the  law  as  embraced  in  the  Code 
shall  prevail." 

The  above-mentioned  statutes,  §§ 
1033d,  1083e,  and  1033f,  were  provi- 
sions of  Pollard's  Code  of  Virginia 
of  1904,  as  aforesaid,  when  said  act 
of  1914  was  passed,  and  also  when 
it  went  into  effect. 
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Subsequently,  to  wit,  on  March 
18,  1918,  the  said  Company  filed 
with  ttie  State  Corporation  Commis- 
sion a  schedule  showing  the  rates  of 
charges  proposed  to  be  made  by  it 
for  furnishing  electric  current  to 
the  public,  its  customers,  in  all  mu- 
nicipalities and  rural  sections  served 
by  it  in  Virginia  (which  municipal- 
ities include  the  cities  and  towns 
which  are  the  defendants  in  error) , 
such  rates  to  be  effective  April  1, 
1918,  and  superseding  all  rates 
theretofore  in  effect 

Such  schedule  contains  uniform 
rates  of  charges  for  electric  current 
for  heating,  lighting,  and  power  in 
municipalities.  Such  rates,  for 
lighting  are  in  excess  of  the  rates 
therefor  allowed  by  the  charters 
granted  by  all  of  the  def  endsuats  in 
error.  Such  rates  for  power  are  in 
,  excess  of  the  rates  allowed  by  the 
charters  granted  by  Buena  Vista, 
Covington,  and  Lexington.  The 
other  rates  named  in  such  schedule 
are  not  in  conflict  with  the  fran- 
chises aforesaid. 

The  issues  in  the  case  befcire  us 
arose  upon  separate  petitions,  filed 
by  the  defendants  in  error  in  the 
name  of  the  commonwealth  at  their 
relation  on  and  before  April  1;1918. 
and  before  the  State  Corporation 
Commission  made  any  investigation 
or  took  any  action  on  said  schedule, 
and  upon  the  separate  answers  of 
the  said  company  to  such  petitions. 
The  answers  raise  no  issues  of  fact 
except  in  the  Clifton  Forge  case.  In 
that  case  the  answer  alleges  that  the 
company  is  not  furnishing  electric 
current  to  the  public  throughout  the 
corporate  limits  under  the  franchise 
granted  by  the  city,  but  that  in 
about  one  half  of  such  territory  it 
if(  furnishing  such  current  in  the  ex- 
ercise of  another  right  so  to  do. 
That  issue  of  fact  was  not  passed 
upon  by  the  State  Corporation  Com- 
miasion  and  is  not  involved  before 
US  on  appeal. 

Messrs.  J.  M.  Perry  and  F.  W.  King, 
for  appellant: 

A  municipal  corporation  is  a  mere 
department  of  gov»nment;  any  acts 
done  by  it,  and  even  its  corporate  ex- 
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istence,  may  be  reroked  by  the  general 
assembly,  its  creator,  at  will. 

Richmond  v.  Richmond  &  D.  R.  Co. 
21  Gratt.  604;  Stafford  County  v.  Luck, 
80  Va.  223. 

If  a  municipality  has  been  'clothed 
with  authority  to  "regulate"  the  rates 
of  a  utility  operating  under  a  fran- 
chise from  such  municipality,  for  the 
service  wholly  within  the  corporate 
limits,  then  this  power  to  "regulate" 
cannot  be  destroyed  by  a  contract 
making  regulation  impossible  during 
the  term. 

Home  Teleph.  &  Teleg.  Co.  v.  Los 
Angeles,  211  -U.  S.  271,  63  L.  ed.  182, 
29  Sup.  Ct.  Rep.  50. 

Unless  the  state  actually  devested 
itself  of  the  right  to  exercise  its  po- 
lice power,  the  agreement  by  which 
the  city  and  company  specified  the 
rates  was  subject  to  tiie  riffht  of  the 
state  to  chantre  them. 

Woodbnrn  v.  Public  Service  Com- 
mission, 82  Or.  114,  L.R.A.1917C,  98, 
P.U.R.1917B,  967,  161  Pac.  591,  Ann. 
Gas.  1917E,  996;  Louisville  &  N.  R.  Co. 
V.  Mottley,  Z19  U.  S.  467,  58  L.  ed.  297, 
34  L.R.A.(N.S.)  671,  31  Sup.  Ct.  Rep. 
265;  Union  Pry  Goods  Co.  v.  Georgia 
Public  Service  Corp.  142  Ga.  841, 
LRJk.l916E,  868,  83  S.  E.  946;  Yeat- 
nuin  v.  Towers,  126  Md.  618,  P.U.R. 
191SE,  811,  96  Atl.  158;  Minneapolis, 
St  P.  &  S.  Ste.  M.  R.  Go.  v.  H«nasha 
Wooden  Ware  Co.  159  Wis.  ISO,  L.R.A. 
1915F,  31  i,  150  N.  W  411;  Benwood  v. 
Public  Service  Commission,  75  W.  Va. 
127,  L.R.A.1915C,  261,  88  3.  E.  295; 
State  ex  rel.  Webster  v.  Superior  Ct. 
67  Wash.  37,  L.R.A.1915C,  287,  120 
Pac.  861.  Ann.  Cas.  1913D,  78. 

Messrs.  O.  B.  Harvey  and  John  W. 
Bear  for  appellee  City  of  Clifton 
Forge. 

Messrs.  O.  C  Jackson  and  Frank 
Moor^  for  appellee  town  of  Lexing- 
ton: 

A  franchise  is  a  grant  by  or  under 
the  authority  of  government,  confer- 
ring a  special  and  usually  a  permanent 
right  to  do  an  act  or  series  of  acts 
of  public  concern ;  and  when  accepted, 
it  becomes  a  contract,  and  is  irrev- 
ocable, unless  the  right  to  revoke  it  is 
expressly  reserved. 

Southampton  v.  Jessup,  162  N.  Y. 
122,  56  N.  E,  538;  People  ex  rel.  Atty. 
Gen.  V.  Utica  Ins.  Co.  15  Johns.  358,  8 
Am.  Dec.  243;  Bank  of  Augusta  v. 
Etrle,  13  Pet.  519,  595,  10  L.  ed.  274, 
Sll;  California  v.  Central  P.  R.  Co. 
9  A.L.R.— 73. 


127  U.  S.  1. 32  L.  ed.  150,  2  Inters.  Cora. 
Rep.  158,  8  Sup.  Ct.  Rep.  1073. 

Franchises,  having  been  granted, 
when^ accepted,  are  binding  contracts 
between  the  parties,  irrevocable,  and 
cannot  be  impaired^ 

Richmond  v.  Virginia  R.  &  P.  Co. 
120  Va.  802,  92  S.  E.  898;  Com.  ex  rel. 
Dowden  v.  Richmond  R.  River  R.  Co. 
115  Va.  756,  80  S.  E.  796;  Louisville 
Home  Teleph.  Co.  v.  Louisville,  130 
Ky.  611,  113  S,  W.  855;  2  Words  & 
Phrases,  2d  series,  p.  627;  Quinby  v. 
Public  Service  Commission,  223  N.  Y. 
244,  3  A.L.R.  685,  P.U.R.1918D,  30,  119 
N.  E.  433;  People  v.  O'Brien,  111  N.  Y. 
1,  2  L.R.A.  255,  7  Am.  St  Rep.  684,  18 
N.  E.  692;  People  v.  Gillson,  109  N.  Y. 
389,  4  Am.  St.  Rep.  465.  17  N.  E.  348. 

The  town  of  Lexington  is  trustee  for 
its  citizens  and  acts  for  their  benefit 

12  R.  C.  L.  189,  §  15;  State  ex  rel. 
Milwaukee  v.  Milwaukee  Electric  R.  & 
Light  Co.  161  Wis.  620,  139  N.  W.  399, 
Ann.  Cas.  1914B,~  123;  McKennie  .v. 
Charlottesville  &  A.  R.  Co.  110  Va.  77, 
65  S.  £.  503,  18  Ann.  Cas.  1027. 

Mr.  H.  S.  Ro^er  for  appellee  city  of 
Buena  Vista. 

Mr.  R.  C.  Stokes  for  appellee  town 
of  Covington. 

'  Sfms,  J.,  delivered  the  opinion  of 
the  court: 

The  assignments  of  error  raise 
the  questions  which  will  be  passed 
upon  in  their  order  as  coiisifiered 
below. 

The  controlling  question  in  ^e 
cases  before  us  is  this: 

1.  Were  the  municipalities  (tite 
defendants  in  error),  in  the  grant- 
ing of  the  franchises  involved  in 
these  cases,  expressly  vested  at  tiie 
time  of  the  granting  thereof  with 
unlimited  authority  to  contract  with 
the  grantee  of  such  franchises  on 
the  subject  of  fixing  the  rates  .which 
might  be  charged  for  the  services 
rendered  the  public  thereunder  dur- 
ing the  whole  of  the  franchise  pe- 
riods ? 

If  so,  because  of  article  1,  §  10, 
of  the  Constitution  of  the  United 
States,  which  prevents  the  impair- 
ment of  the  obli^- 
tion  of  contracts.  MrTice 
it  IS  nrmjy  settled  fra»rhu« 
that  the  rates  as  ^^I^^Mutr. 
fixed  in  the  fran- 
chises are  irrevocable  during  the 
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franchise  periods,  without  the  con- 
sent of  the  municipality,  as  well  as 
of  the  holder  of  the  franchise,  to  a 
change.  Detroit  v.  Detroit  Citizens' 
Street  Co.  184  U.  S.  368,  46  L. 
ed.  692,  22  Sup.  Ct  Bep.  410^  New 
Orleans  Gaslight  Co.  v.  Louisiana 
Light.  &  H.  P.  &  Mfg.  Co.  115  U.  S. 
650,  29  L.  ed.  516,  6  Sup.  Ct.  Rep. 
252;  New  Orleans  Waterworks  Co. 
V.  Rivers.  115  U.  S.  674,  29  L.  ed. 
525,  6  Sup.  Ct.  Rep.  273 ;  St.  Tam- 
many Waterworks  Co.  v.  New  Or- 
leans Waterworks  Co.  120  U.  S.  64, 
80  L.  ed.  563,  7  Sup.  Ct.  Rep.  405; 
WalU  Walla  v.  Walla  Walla  Water 
Co.  172  U.  S.  1,  43  L.  ed.  341,  19 
Sup.  Ct.  Kep.  77 ;  Cleveland  v.  Cleve- 
laB4.  City  Electric  R.  Co.  194  U.  S. 
517.  48  L.  ed.  1102.  24  Sup.  Ct  Rep. 
766;  Cleveland  v.  Cleveland  City 
Electric  R.  Co.  201  U.  S.  629.  50 
L.  ed.  854,  26  Sup.  Ct.  Rep.  513; 
Los'  Ang«les  v.  Los  Angeles  City 
Water  Co.  177  U.  S.  558.  44  L. 
ed.  886,  20  Sup.  Ct.  Rep.  736 ;  Oma- 
ha Water  Co.  v.  Omaha,  12  L.R.A. 
(N,S.)  736.  77  C.  C.  A.  267^  147 
Fed.  1.  8  Ann.  Caa.  614;  Boerth  v. 
ITetroit  City  Gas  Co.  152  Mich.  654. 
18  L.R.A.(N.S.)  1197,  116  N.  W. 
628 ;  Pacific  R.  Co.  v.  Leavenworth. 
1  Dill.  893.  Fed.  Cas.  No.  10.649; 
Northern  C.  R,  Co.  v.  Baltimore.  21 
Md.  93;  Clarksburg  Electric  Light 
Co.  V.  Clarksburg,  60  L.R.A.  142, 
and  note  (47  Wi  Va.  739,  35  S.  E. 
994)  ;  Louisville  Home  Teleph.  Co.  v. 
Louisville,  130  Ky.  61i,  118  S.  W. 
855 ;  Sout^mpton  v.  Jessiip,  162  N. 
Y.  122,  56  N.  E.  538;  McQuillin, 
Mun.  Corp.  §§  1733,  1738.  1739; 
Columbus  R.  &  Light  Co.  v.  Colum- 
bus. 249  U.  S.  399.  63  L.  ed.  669. 
6  A.L.R.  1648,  P.U.R.1919D,  239,  39 
Sup.  Ct.  Rep.  349. 

As  said  fay  the  Supreme  Court  in 
the  case  of  Detroit  v.  Detroit  Cit- 
izens' Street  R.  Co.  supra,  184  U. 
S.  368,  46  L.  ed.  592,  22  Sup.  Ct. 
Rep.  410,  on  the  subject  of  the  au- 
thority of  municipalities  to  make 
an  irrevocable  franchise  contract 
fixing  rates  of  charges  of  a  street 
railway  company:  'There  can  be 
no  <jue8tion  in  this  court  as  to  the 
competency  of  a  state  legislature. 


unless  prohibited  by  constitutional 
provisions,  to  authorize  a  municipal 
corporation  to  contract  with  a  street 
railway  company  as  to  the  rates  fff 
fare,  and  so  to  bind  during  the  spec- 
ified period  any  future  c(»nmon 
council  from  altering  or  in  any  way 
interfering  with  such  contract"— 
citing  a  number  of  the  above^ted 
Supreme  Court  cases. 

In  New  Orleans  Waterworks  Co. 
v.  Rivers,  supra.  115  U.  S.  674,  29 
L.  ed.  525, 6  Sup.  Ct  Bep.  273,  it  was 
held  that  a  franchise  allowing  the 
company  to  fix  water  rales,  but  sub- 
ject to  the  condition  that  its  net 
profits  should  not  exceed  a  certain 
per  cent,  was  a  contract  protected 
by  the  Federal  Constitution,  which 
the  state  itself  could  not  impair  by 
revoking  it.  even  though  the  revoca- 
tion was  attempted  by  the  state 
Constitution  adopted  after  the  grant 
of  the  franchise  and  its  acceptance 
by  the  grantee  of  it  and  action  by 
the  latter  thereunder  in  perform- 
ance of  the  contract  To  the  same 
effect  are  the  cases  of  St  Tammany 
Waterworks  Co.  v.  New  Orleans 
Waterworks  Co.  supra.  120  U.  S.  64, 
30  L.  ed.  663,  7  Sup.  Ct  Rep.  405, 
and  New  Orleans  Gaalight  Ca  v. 
Louisiana  Light  &  H.  P.  &  Mfg.  Co. 
supra,  115  U.  S.  650,  29  L.  ed.  616. 
6  Sup.  Ct  Rep.  252. 

As  said  in  Walla  Walla  v.  Walla 
Walla  Waterworks  Co.  supra,  172 
U.  S.  1,  43  L.  ed.  at  page  345.  19 
Sup.  Ct  Rep.  77:  "This  court  has 
too  often  decided  for  the  rule  to  be 
now  questioned  that  the  grant  of 
a  right  to  supply  gas  or  water  to  a 
municipality  and  its  inhabitants 
through  pipes  and  mains  laid  in  the 
streets,  upon  condition  of  the  per- 
formance of  its  service  by  the  gran- 
tee»  is  ths  grant  of  a  franchise  vested 
in  the  state,  in  consideration  of  the 
performance  of  a  public  service, 
and,  after  performance  by  tiie 
grantee,  is  a  contract  protected  by 
the  Constitution  of  the  United 
States  against  state  legislation  to 
impair  it" — citing  a  number  of 
cases. 

And  it  is  true,  as  also  said  in  sub- 
stance in  the  case  last  cited,  that 
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the  principle  involved  is  the  same 
whether  the  franchise  ia  granted  di- 
rectly by  the  state  or  by  a  munici- 
pality authorized  by  the  state  to  do 
so,  provided  the  authority  is  ex- 
pressly conferred  upon  the  monki- 
pality. 

It  is  said,  in  substance,  in  Los 
Angeles  v.  Loa  Angeles  City  Water 
Co.  supra,  77  U.  S.  558,  44  L.  ed.  at 
page  892,  20  Sup.  Ct  Rep.  736 :  It 
cannot  be  contended  that  it  is  not 
competent  for  the  state  to  give  mu- 
nicipalities the  power  to  bind  the 
state,  so  that  such  a  contract  can- 
not be  revoked  by  the  state  after  it 
has  been  entered  into  by  the  mu- 
nicipality by  granting  the  franchise, 
and  the  grantee  thereof  has  act 
cepted  and  entered  upon  the  part 
performance  of  the  contract  und^r 
the  franchise.  * 

Aa  said  by  the  Supreme  Court  in 
tile  very  recent  case  of  Columbus. 
R.  &  Li^t  Co.  V.  Columbus,  249 
U.  S.  407,  63  L.  ed.  675,  6  A.L.R. 
1648,  P.U.R.1919D,  239,  39  Sup.  Ct. 
Rep.  349:  "That  a  city,  acting 
under  state  authority^  may  in  mat- 
ters of  proprietary  rifi^  make 
Undfng  contracts  of  the  nature  con- 
tained in  these  ordinances,  is  well 
established  by  the  adjudications  of 
this  court" 

And,  as  is  said  by  the  Supreme 
Court  in  Home  Teleph.  &  Teleg.  Co. 
V.  Los  Angeles,  211  U.  S.  265,  53  L. 
ed.  176,  29  Sup.  Ct  Rep.  60:  "It 
has  been  settled  by  this  court  that 
the  state  may  authorize  one  of  its 
municipal  corporations  to  establish 
by  an  inviolable  contract  the  rates  to 
be  charged  by  a  public  siervice  cor- 
poration (or  natural  person)  for  a 
definite  term,  .  .  .  and  that  the 
effect  of  such  a  contract  is  to  sus- 
pend, during  the  life  of  the  contract, 
the  governmental  power  of  fixing 
and  regulating  the  rates," — citing 
cases. 

It  is  true  that  the  power  to  fix 
and  regulate  rates  of  charges  for  a 
public  service,  just  as  is  tiie  power 
to  tax  or  to  exempt  from  taxation, 
ia  a  police  power,  which  is  an  at^ 
•tribute  of  sovereignty  inherent  in 


the  state.  And  the  rule  is  inflexible 

that  municipalities 

have   no    inherent  JSI^t'lfiTR™ 

,  cor  po  rati  oil- 

powers  in  such  mat-  •J^J',*^ 
ters.  In  matters  j^uie  Mrvic«« 
concerning  the  po- 
lice power  municipalities  cannot  ex- 
ceed the  authority  delegated  to 
them.  They  can  exercise  such 
power  only  when  they  have  been  au-  , 
thorized  so  to  do  by  the  state,  by 
constitutional  ordinance,  or  stat- 
utory enactment,  and  even  then  only 
to  the  extent  they  may  be  thus  ex- 
pressly authorized.  Especially  is 
the  power  to  regulate  such  rates 
considered,  normally,  to  be  continu- 
ing power  to  meet  changing  condi- 
tions of  the  future  which  cannot  be 
foreseen.  A  wise  public  policy  re- 
quires that  such  power  should,  aa  a 
rule,  be  reserved  unfettered  that  it 
may  be  exercised  in  adjusting  rates 
from  time  to  time  as  may  be  fair 
and  reasonable  in  the  interest  of  the 
public  amidst  varying  conditions  as 
they  arise.  The  longer  the  future 
period  to  be  covered,  the  more  im- 
perative the  need  for  such  a  safe- 
guard ;  for  the  human  vision  of  com- 
ing events  is  not  fair-reaching.  For 
.  abort  periods  the  fixing  of  rates  by 
contract  may  be  for  the  best  Jnter^ 
est  of  the  public,  but  that  method  is 
not  favored  in  the  law.  For  this 
reason  the  abroga- 
tion of  Buch  con-  f!*;'lJ5:n!?* 
tmuing  power  is  vveBomBtioM  •t 
never  to  be  pre-  j;;?.^?^?,.*' 
sumed.  The  pur- 
pose on  the  part  of  the  state  to 
abrogate  it  or  to  authorize  a  niu- 
nicipality  to  abrogate  it,  even  for  a 
limited  time,  as  for  a  term  of  years 
which  may  be  covered  by  a  fran- 
chise, is  never  to  be  assumed;  for 
that  is  an  extinguishment  pro  tanto 
of  such  continuing  power  of  govern- 
ment A  franchise  contract  :nrhicb 
fixes  irrevocably  such  rates  as  we 
are  considering  for  the  period  cov- 
ered by  the  franchise,  unless  a 
change  thereof  is  consented  to  both 
by  the  grantor  and  grantee  or 
holder  of  the  franchise,  does  ex- 
tinguish such  governmental  power 
pro  tanto.   And,  as  Is  said  by  the 
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Supreme  Court  in  Home  Teleph.  & 
Teteg.  Co.  v.  hoa  Angeles,  supra: 
"For  the  very  reason  that  such  a 
contract  has  the  effect  of  extin- 
guishing pro  tanto  an  undoubted 
power  of  government,  both  its  ex- 
istence and  the  authority  to  make  it 
must  clearly  and  unmistakably  ap- 
pear, and  all  doubts  must  be  re- 
solved in  favor  of  the  continuance 
of  the  power," — citing  numerous 
cases. 

The  authorities  cited  and  relied 
on  by  the  plaintiff  in  error,  the  said 
Company,  are  very  numerous,  but 
they  have  all  been  carefully  con- 
sidered, and  the  holding  of  none  of 
them  goes  beyond  what  is  said  in  the 
next  preceding  paragraph.  They 
cover  cases  arising  under  many  dif- 
ferent statutory  provisions,  so  many 
indeed  as  to  render  it  impracticable 
to  discuss  such  cases  in  detail  in 
this  opinion  with  any  profit,  since 
the  distinguishing  features  of  the 
various  statutes  woUld  have  to  be  de- 
veloped in  order  to  render' such  dis- 
cussion at  all  helpful  to  a  clearer 
view  of  the  issues  involved.  Those 
authorities  are  *8  follows :  Milwau- 
kee Electric  R.  &  Light  Co.  v.  Rail- 
road Commission.  238  U.  S.  179, 180, 
59  L.  ed.  1259.  1260,  P.U.R.1915D, 
591, 35  Sup.  Ct  Rep.  820 ;  Woodbum 
v.  Public  Service  Commission,  82  Or. 
114,  L.R.A.1917C,  98,  P.U.R.1917B, 
967,  161  Pac.  393,  Ann.  Cas.  1917E, 
996;  Benwood  v.  Public  Service 
Commission,  75  W.  Va.  127,  L.R.A. 
1915C,  261,  83  S.  E.  295;  Home 
Teleph.  &  Teleg.  Co.  v.  Los  Angeles, 
supra,  211  U.  S.  271,  273,  53  L.  ed. 
181, 182,  29  Sup.  Ct.  Rep.  50 ;  Mani- 
towoc V.  Manitowoc  &  N.  Traction 
Co.  145  Wis.  13,  140  Am.  St.  Rep. 
1056,  129  N.  W.  930;  Louisville  & 
N.  R.  Co.  V.  Mottley,  219  U.  S.  467, 
55  L.  ed.  297,  34  L.R.A.(N.S.)  671, 
31  Sup.  Ct.  Rep.  265;  Union  Dry 
Goods  Co.  V.  Georgia  Public  Service 
Corp.  142  Ga.  841,  L.R.A.1916E, 
358,  83  S.  E.  946 ;  Yeatman  v.  Tow- 
ers, 126  Md.  513,  P.U.R.1915E,  811, 
95  Atl.  158 ;  Minneapolis,  St.  P.  &  S. 
Ste.  M.  R.  Co.  V.  Menasha  Wooden 
Ware  Co.  169  Wis.  130,  L.R.A. 
1915F,  732, 150  N.  W.  411;  State  v. 


Superior  Ct  67  Wash.  37,  L.R.A. 
1915C,  287,  120  Pac.  861,  Ann.  Cas. 
1918D,  78 ;  Union  Dry  Goods  Co.  v. 
Georgia  Public  Service  Corp,  248  U. 
S.  372,  63  L.  ed.  309,  post,  1420, 
P.U.R.1917C,  60,  39  Sup.  Ct.  Rep. 
117;  Atlantic  Coast  Electric  R.  Co. 
V.  Public  Utility  Comra.  92  N.  J.  L. 
168,  —  A.L.R.  — ,  P.U.R.1919C,  489, 
104  Atl.  218;  Portland  v.  Public 
Service  Commission,  89  Or.  325, 
P.U.R.1919A,  127,  173  Pac.  1178; 
State  ex  rel,  Seattle  v.  Public  Service 
Commission,  103  Wash.  72,  P.U.R. 
1918F,  810,,  173  Pac.  737 ;  Monroe 
V.  Detroit  M.  &  T.  Short  Line  R. 
Co.  187  Mich.  364,  P.U.R.1915E, 
235,  153  N.  W.   669;  Traverse 
City  V.  Michigan  R.  Commission, 
202  Mich.  675,  P.U.R.1918F,  752, 
168  N.  W.  481;  Sandpoint  Water 
& »  Light   Co.   V.   Sandpoint,  31 
Idaho,    498,    L.RJ^.1918F,  1106, 
P.U.R.1918F,  737,  173  Pac.  972; 
State  ex  rel.  Billings  v.  BiUings 
Gas.  Co.  55  Mont.  102,  P.U.R.1918F, 
768,  173  Pac. '799;  State  ex  reL  M. 
0.  Dancigeo  &  Co.  v.  Public  Service 
Commission,  275  Mo.  483.  —  A.L.R. 
— ,  P.U.R.1919A,  353,  205  S.  W.  36; 
Salt  Lake  City  v.  UUh  Light  & 
Traction  Co.  —  Utah,  — ,  3  A.L.R. 
715,  P.U.R.1918J',  377,  173  Pac 
666;  and  People  ex  i^l.  South  Glen 
Falls  v.  Public  Service  Commission, 
225  N.  Y.  216,  P.U.R.1919C,  374, 
121  N.  E.  777.  It  appears  in  vari- 
ous ways  in  these  causes  that  the 
municipalities    either    were  not 
vested  with  the  power  to  contract, 
or,  if  so,  were  not  vested  with  that 
power  unlimited.  And  in  the  cases 
of  the  latter  character  the  limitation 
on  such  power,  consisting  in  the 
reservation  of  the  right  of  future 
exercise  of  the  power  of  regulation, 
is  disclosed  in  various  ways,  as 
where  a  general  state  staute  pro- 
viding for  the  exercise  of  the  con- 
tinuing power  of  regulation  was  in 
torce  at  the  time  of  the  grant  of  tiie 
municipal  power  in  question,  or 
where  it  otherwise  appears  thtt 
such  reservation  of  such  continuing 
power  was  made.    None  of  thffle 
cases  contirovert  the  well-establiahed 
.  rule  of  law  above  adverted  to. 
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namely,  that  if  the  municipality 
which  grants  a  franchise,  such  as 
those  involved  in  the  cases  before 
us,  has  expressly  conferred  upon  it 
by  statute  the  unlimited  power  to 
contract  with  the  grantee  of  the 
fnmcliise  on  the  subject  of  fixing 
the  rates  which  may  be  charged  for 
puUic  service  rendered  thereunder 
during  the  franchise  period,  and  the 
;  municipality  does  so  contract,  and 
'  the  franchise  is  accepted  by  the 
grantee  of  it,  and  the  grantee  acts 
under  it,  the  contract  is  irrevocable 
during  its  life  without  the  assent  of 
the  municipality,  as  well  as  of  the 
holder  of  the  franchise,  to  a  change 
in  rates,  and  the  rates  cannot  be 
changed  in  violation  of  the  fran- 
chise provisions  by  the  consent  of 
only  one  parfy  to  tiie  franchise  con- 
tract. 

Most  of  the  cases  last  above  cited 
isvplve  merely  the  construction  of 
nmnicipal  duuters  or  other  statu- 
tory authority  of  the  municipalities 
to  make  the  contract  as  to  rates  in 
question;  and  in  them  the  contract 

.  as  made  is  either  in  terms  not  irrev- 
ocable during  its  life,  or  the  mu- 
alcipaUiy  has  not  been  plainly  au- 

'  thorized  to  make  such  a  contract. 
Another  circumstance  may  be  men- 
tioned in  connection  with  these 
cases,  namely:  All  of  them  deal 
with  statutory  authority  where 
there  is  no  constitutional  provision 
expressly  authorizing  municipal  ac- 

t  tion  or  expressly  contemplating 
legislative  enactment  authorizing 
municipal  action  in  the  premises. 

In  the  cases  before  us  there  is  no 
question  but  that  the  contracts  as  to 
rates  as  made  by  the  franchises 
mentioned  in  the  statement  preced- 
ing this  opinion  are  in  their  terms 
irrevocable  during  the  life  of  sudi 
franchises  respectively. 

Wie  come  then  to  consider  whether 
the  constitutional  and  statutory  pro- 
visionb  quoted  in  the  statement  pre- 
ceding this  opinion  expressly  con- 
ferred upon,  the  municipalities 
which  are  the  defendants  in  error 
the  authority  to  make  the  contracts 

'  involved  in  these  cases  as  binding 
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contracts  during  the  periods  in 
which  they  purport  to  be  binding. 

Since  there  is  no  conflict  between 
the  statutes,  g§  1033d,  1033e,  and 
1033f,  above  c|ted  and  quoted,  and 
§§  124  and  125  of  the  Constitution 
of  this  state,  it  is  unnecessary  for  us 
to  determine  whether  such  constitu- 
tional provisions  alone  are  sufficient 
to  expressly  confer  the  authority  in 
question.  We,  in  truth,  have  merely 
to  consider  whether'  such  statutes 
expressly  confer  such  authdrity. 
But  in  construing  such  statutes  the 
fact  that  such  constitutional  provi- 
sions not  only  penfiit,  but  in  effect 
are  mandatory  in  their  requirement 
that  the  legislature  must  enact  said 
§§  1033e  and  1033f,  or  at  least  some 
statute  on  the  subject,  so  as  to  carry 
§  125  of  the  Constitution  into  effect, 
IS  illuminating  upon  the  question  we 
have  under  consideration.  For  we 
have  here  not  merely  legislative  ex- 
pression on  the  subject,  but  also 
constitutional  expression. 

Now  §  124  of  the  Constitution, 
and  the  statute  (§  1033d)  in  the 
same  language,  undoubtedly  confer 
upon  municipalities  the  absolute 
power  to  prevent  public  utility  cor- 
porations, such  as  the  plaintiff  in 
error  company,  from  doing  business 
within  the  municipality,  by  refusal 
of  the  consent  mentioned  therein. 
This  power  is  absolute  because  no 
limitation  is  imposed  upon  it.  Con- 
sequently the  municipality  may  im- 
pose any  condition  it  chooses  upon 
its  consent  aforesaid,  however  un- 
reasonable. It  results  from  this 
that  such  i)ower  includes  the  power 
in  municipalities  to  make  a  stipula- 
tion as  to  what  the  rate  charges  of 
the  utility  corporation  shall  be  dur- 
ing the  whole  franchise  period,  as  a 
condition  upon  which  the  consent 
aforesaid  is  given.  Manitowoc  v. 
Manitowoc  &  N.  Traction  Co.  145 
Wis.  IS,  140  Am.  St.  Rep.  1056,  129 
N.  W.  925;  Salt  Lake  City  v,  Utah 
Light  &  Traction  Co.  —  Utah,  — , 
3  A.L.R.  715,  P.U.R.1918F,  377, 173 
Pac.  556;  Detroit  v.  Ft.  Wayne  & 
B.  Q.  R.  Co.  95  Mich.  456,  20  L.R.A. 
79,  35  Am.  St  Rep.  580,  64  N.  W. 
968;  Galveston  &  W.  B.  Co.  v.  Gal- 
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veston,  90  Tex.  398,  36  L.R^.  33. 
39  S.  W.  96;  Pacific  R.  Co.  v.  Leav- 
enworth, supra,  1  Dill.  393,  Fed. 
Cas.  No.  10,649 ;  Atchison  Street  R. 
Co.  V.  Nave,  38  Kan..  744,  5  Am.  St. 
Rep.  800,  17  Pac.  587 ;  Northern  C. 
R.  Co.  V.  Baltimore,  supra,  21  Md. 
93;  Indianapolis  &  C.  R.  Co.  v. 
Lawrenceburg,  34  Ind.  304 ;  Indian- 
ola  V.  Gulf  W.  T.  &  P.  R.  Co.  56  Tex. 
594;  Monroe  v.  Detroit,  M.  &  T. 
Short  Line  R.  Co.  143  Mich.  315, 106 
N.  W.  704 ;  People  ex  rel.  West  Side 
Street  R.  Co.  v.  Barnard,  110  N.  Y. 
548, 18  N.  E.  354 ;  Clinton  v.  Worces- 
ter Consol.  Street  R.  Co.  199  Mass. 
279, 85  N.  E.  507 ;  Omaha  Water  Co. 
v.  Omaha,  supra,  12  L.R.A.(N.S.) 
736,  77  C.  C.  A.  267.  147  Fed.  1,  8 
Ann.  Cas.  614 ;  Walla  Walla  v.  Walla 
WaUa  Water  Co.  supra,  172  U.  S.  1, 
43  L.  ed.  341.  19  Sup.  Ct,  Rep.  77; 
Vicksburg  v.  Vickaburg  Water- 
works Co.  202  U.  S.  453.  50  L.  ed. 
1102,  26  Sup.  Ct.  Rep.  660.  6  Ann. 
Cas.  253.  That  this  was  the  in- 
tended effect  of  §  124  of  our  Con- 
stitution is  placed  beyond  all  ques- 
tion by  a  reading  of  ^e  debaton  on 
such  section  in  the  constitutional 
convention  prior  to  its  adoption.  2 
Debates  Const  Convention  1901-02. 
pp.  1960-1986.  And  such  section 
of  the  Constitution  is  self-executory 
and  needed  no  subsequent  legisla- 
tion to  put  it  into  effect.  More- 
over, it  constitutes  a  limitation 
upon  the  legislative  power,  and  no 
subsequent  legislation  could  take 
away  or  impair  the  absolute  power 
aforesaid  thus  vested  in  municipali- 
ties. But  such  a  power  is  not  neces- 
sarily to  be  regarded  as  a  power  of 
contract.  It  is  a  power  to  impose 
conditions  upon  a  consent  of  munic- 
ipalities which  they  have  the  abso- 
•lute  right  to  withhold  altogether  or 
to  grant  subject  to  such  conditions 
as  they  may  arbitrarily  impose,  but 
it  ia  not,  strictly  speaking,  a  power 
to  contract.  And,  in  view  of  the 
fundamental  considerations  afore- 
said, involved  whenever  the  police 

Sower  of  the  state  is  being  surren- 
ered.  on  principle,  and  in  accord- 
ance with  the  greater  weight  of  au- 
thority (Pond,  Public  Utilities,  §§ 
510  to  523,  citing  Manitowoc  v. 


Manitowoc  &  N.  Traction  Co.  aupra, 
145  Wis.  13,  140  Am.  St.  Rep.  1U66, 
129  N.  W.  925),  it  does  not  follow 
that,  because  the  power  aforesaid 
has  been  thus  conferred  upon  mu^ 
nicipalities  to  make  a  stipulation  as 
to  what  the  rate  charges  aforesaid 
shall  be  as  a  ctmdition  upon  which 
its  consent  aforesaid  is  given,  such 
stipulation  shall  be  regarded  as  a 
contract  which  shall 
as  such  control  the  ^M^iuy 
amount  of  such  Jj,**""**" 
charges  for  the  fu- 
ture after  the  consent  aforesaid  is 
given  and  the  public  service  is  being 
performed.  The  contrary  seems  to 
be  the  prevailing  view  taken  by  the 
best-considered  authorities,  and  that 
we  think  is  the  true  view,  unless  a 
municipal  power  to  contract  is 
plainly  expressed  as  conferred  by 
some  other  constitutional  ordinance 
or  legislative  enactment  on  the  sub- 
ject. And,  in  the  absence  of  such 
other  plain  expression,  the  continu- 
ing power  of  the  state  to  supervise 
and  regulate  such  rate  charges  for 
the  future,  to  the  end  that  they  may 
be  kept  reasonable  and  just  under 
changing  conditions,  will  not  be  held 
to  have  been  surrendered.  Such 
continuing  power,  in  such  case,  will 
be  held  to  be  reserved  by  the  state ; 
whether  dormant  or  already  con- 
ferred for  its  exercise  upon  some 
governmental  agency  of  the  state  is 
immaterial.  If  dormant,  it  may 
nevertheless  be  infused  with  life  by 
appropriate  legislation  and  put  into 
operation  at  any  time  in  the  future. 
And  in  such  case  the  initial  rates 
fixed  by  the  franchise  as  a  condition 
upon  the  municipal  consent  afore- 
said will  be  taken  to  have  been  fixed 
subject  to  the  reserved  power  of  the 
state  to  regulate  the  rates  in  the 
future  as  the  public  welfare  mi^  de- 
mand, and  that  status  will  be  taken 
to  have  been  so  understood  by  the 
grantee  as  well  as  the  grantor  of 
the  franchise.  Therefore,  upon  the 
question  before  us  of  whether  the 
state  irrevocably  surrendered  its 
power  of  future  regulation  of  the 
rates  named  in  the  particular  fran- 
chises involved,  we  must  look  to  con- 
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stitutional  and.  legislative  expres- 
sions on  the  subject  other  than  those 
above  considered. 

The  provision  of  the  charter  of 
the  town  of  Lexington  quoted  in  the 
statement  preceding  ^is  opinion 
goes  no  farther  than  §  124  of  the 
Constitution  and  §  1033d  of  the  stat- 
ute law  aforesaid. 

Section  166  (b)  of  the  Constitu- 
tion, ref^red  to  and  in  part  quoted 
from  in  the  statement  preceding 
this  opinion,  does  not  ex  proprio 
vigore  have  the  effect  of  conferring 
on  municipalities  the  authority  to  fix 
rates  by  contract.  And  the  saving 
provision  therein  to  the  effect  that 
nothing  in  such  section  shall  impair 
the  right  which  may  theretofore 
have  been  or  might  thereafter  be 
"conferred  by  law  upon  the  author- 
ities of  any  city,  town  or  iM>unty  to 
prescribe  rules,  regulations  or  rates 
of  charge  to  be  observed  by  any 
public  service  corporation  in  con- 
nection with  any  services  performed 
by  it  under  a  municipal  or  county 
franchise,  .  .  has  reference, 
„    ,  ,    ,  we  think,  to  the  au- 

c  o  rpo  r  K 1 1  OHM  thority  to  regulate 
t^^M^  *•  rates,  etc.,  and  not 
to  the  fixing  of  rstee 
irrevocably  by  contract 

The  general  power  of  regulating 
rates  of  public  utility  companies 
was  dormant  in  this  state  (Com.  ex 
rel.  State  Corp.  Commission  v.  Vir- 
ginia Pass.  &  Power  Co.  11  Va.  L. 
Reg.  744,  State  Corp.  Com.  Rep.  for 
1905,  p.  162)  until  the  Act  of  1914 
(Acts  1914,  p.  673)  above  men- 
tioned. There  may  be  some  char- 
ters of  municipalities  in  the  state 
granting  such  supervisory  power  or 
restricting  the  municipal  power  to 
contract  aforesaid.  If  so,  the  char- 
ters of  the  defendants  in  error  are 
not  among  them.  There  has  been  no 
general  statute  enacted  conferring 
such  supervisory  power  upon  mu- 
nicipalities, or  restricting  the  mu- 
nicipal power  to  contract  aforesaid. 

So  we  see  that  neither  under  §  156 
(b)  nor  under  any  statute  enacted 
in  pursuance  thereof  was  the  con- 
tract power  conferred  upon  the 


municipalitiea  (the  defendants  in 
error)  of  which  we  are  in  search. 

We  come  next  to  consider  §  156 
(c)  of  tile  CTonstitution,  which  is 
quoted  in  the  statement  preceding 
this  opinion.  That  section  merely 
authorizes  the  legislature  to  confer 
upon  the  State  Corporation  Com- 
mission the  jurisdiction  to  regulate 
such  rates  as  aforesaid  (along  with 
other  powers  of  regulation  not  ma- 
terial to  be  mentioned)  "which  the 
state  has  the  right  to  prescribe;" 
i.  e.,  to  regulate  such  rates. 

It  was  under  this  section  of  the 
Constitution  that  said  Statute  of 
1914  was  enacted.  When  the  state 
first  undertook  to  put  into  active 
effect  its  dormant  power  of  regula- 
tion of  rates  aforesaid,  it  imposed 
the  duty  of  its  exercise  upon  the 
State  Corporation  Commission. 
And  the  Commission  has  undoubted 
jurisdiction  and  authority  under 
such  constitutional  and  statutory 
provisions  to  exercise  such  super- 
visory power  of  regulation  as  to  all 
such  rates,  as  have  not  been  irrevo- 
cably fixed  by  franchise  contracts 
such  as  aforesaid.  But  we  do  not 
find  that  such  section  of  the  Consti- 
tution or  statute  law  confers  the 
municipal  power  of  contract  of 
which  we  are  in  quest. 

We  have  now,  however,  to  con- 
sider §  125  of  the  Constitution 
quoted  in  the  statement  preceding 
this  opinion.  We  see  that  that  sec- 
tion of  the  C(Hi8titution  expressly 
provides  that,  while  nothing  therein 
"contained  shall  be  construed  as  pre- 
venting the  general  assembly  from 
prescribing  aeUUtitmal  restrictions 
on  the  powers  of  cities  and  towns  in 
granting  franchises  .  .  (italics 
supplied),  eveiy  franchise,  such  as 
those  involved  in  the  cases  before 
us,  "shall  .  .  .  make  .  .  . 
provision  to  secure  efiSciency  of  pub- 
lic service  at  rsoMnable  rates; 
.  .  and  we  see  that  that  is  a 
power  to  contract  as  to  the  rates 
during  the  whole  franchise  period. 
And  no  limitation  whate^  is 
placed  on  such  power  to  contract, 
except  that  the  franchise  period  is 
limited  so  that  it  may  not  exceed 
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thirty  years,  and  that  the  franchise 
shall  be  offered  for  sale  after  due 
advertisement;  bids  therefor  to  be 
received  publicly  in  a  manner  to  be 
provided  for  by  law.  There  is  no 
question  raised  in  the  cases  before 
us  but  that  such  requirements  were 
all  fulfilled  in  the  granting  of  the 
franchises  in  question.  And  we  see 
from  the  reading  of  the  whole  of 
this  section  that  it  plainly  expresses 
the  intention  that,  in  the  absence  of 
such  "other  restrictions  (on  their 
powers)  as  may  be  imposed  by  law/' 
municipalities  are  intended  by  this 
section  to  be  clothed  by  the  legisla- 

-.oo.ti.otion.1  ture'with  the  unlim- 
pswcr  to  «oo-     ited  power  to  con- 

tractf«r«t«.      ^^^^  ^j^^  fj.^^, 

chise  with  the  grantee  thereof  on 
the  subject  of  fixing  the  rates  which 
may  be  charged  for  services  ren- 
dered the  public  thereunder  during 
the  whole  franchise  period. 

It  is  true  that  this  section  of  the 
Constitution  is  not  self-executory. 
It  needs  subsequent  legislation  to 
put  into  effect  the  power  conferred 
upon  municipalities  of  making  the 
franchise  contract.  Such  legisla- 
tion might,  prior  to  the  action  of  the 
municipalities,  which  are  the  de- 
fendants in  error,  in  granting  the 
franchises  in  question  before  us, 
have  prescribed  some  limitations  on 
the  aforesaid  power  to  contract, 
consisting  of  restrictitms  upon  their 
power  to  make  the  franchise  con- 
tracts binding  during  tiie  whole 
franchise  period,  as  is  InMSffect  pro- 
vided in  t^e  section  of  the  Constitu- 
tion under  conuderation  might  be 
done ;  but  we  see,  when  we  examine 
the  statutes,  that  they  did  not  im- 
pose any  such  limitation.  On  the 
contrary,  §§  1033e  and  1033f  in 
their  provisions,  quoted  in  the  state- 
ment preceding  this  opinion,  make 
it  plain  that  the  unlimited  power  to 
make  such  binding  contracts  during 
the  whole  franchise  period  is  there- 
by expressly  conferred  upon  the  mu- 
nicipalities. So  expressly  are  they 
authorized  to  make  unlimited  con- 
tracts, and  so  binding  are  the  con- 
tracts as  such,  that  the  courts  men- 
tioned in  §  1033f  are  g^ven  jurisdic- 


tion by  mandamus  .**to  enforce  com- 
pliance by  said  cities  or  towns  and 
by  all  grantees  of  franchises  ,  .  . 
with  all  the  terms  and  contracts  and 
obligations  of  either  party,  as  con- 
tained in  franchises."  (Italics 
supplied.)  The  latter  section  of  the 
statute  furtlier  recognizes  .the  bind- 
ing nature  of  the  franchise  con- 
tract aforesaid,  especially  as  to 
rates,  during  the  whole  of  the  fran- 
chise period,  unless,  of  course,  it  is 
modified  by  the  consent  of  both  par- 
ties thereto,  of  the  municipality  as 
well  as  of  the  grantee  or  holder  of 
the  franchise,  but  puts  a  restriction 
even  upon  the  exercise  on  the  part 
of  the  municipality  of  its  consent  to 
a  modification  of  the  terms  of  the 
contract  by  making  the  provision 
quoted  in  the  statement  preceding 
tills  opinion,  to  the  effect  that  no 
such  consent  as  may  result  in  allow- 
ing "an  increase  in  the  charge  to  be 
made  .  .  .  for  the  use  by  the  pub- 
lic of  the  benefits  of  such  franchise" 
shall  be  given  until  after  certain 
public  advertisement  is  made. 

The  case  of  Com.  ex  rel.  Dowden 
v.  Richmond  &  R.  River  R.  Co.  115 
Va.  756,  80  S.  E.  796,  involved  such 
a  modification  of  the  original  fran- 
chise provisions,  and  this  court  re- 
garded the  franchise  as  a  contract 
with  respect  to  the  street  railway 
rates.   It  is  true  that  the  question 
we  have  under  consideration  was 
not  directly  involved  in  that  case, 
but  it  is  mentioned  because  much 
discussed  in  argument  before  us  in 
the  instant  cases.  Further:  As  the 
Constitution  and  statute  law  stood 
at  the  time  the  franchise  contracts 
in  question  were  entered  into,  the 
provisions  of  such  contract  and  the 
bond  required,  as  set  forth  in  the 
statement  preceding  this  opinion, 
were  alone  relied  upon  to  fix  durint' 
the  life  of  the  franchises  the  rates 
aforesaid.   No  provision  was  made 
by  law  restricting  the  power  of  the 
municipalities  to  an  initial  fixing  of 
such  rates  subject  to  future  regula- 
tion thereof.  And  no  such  provision 
even  yet  exists  in  our  statute  law,  al- 
though it  might  be  enacted  as  afore- 
said.  The  power  is  still  left  vested 


Digitized  by 


VIRGINIA.WESTKRN  P.  CO.  v.  COM.  EX  REL.  CLIFTON  FORGE. 

(_  ra.  —,  99  8.  B.  lis.) 


1161 


ixi  municipalities  to  irrevocably  fix 
such  rates  by  franchise  contract 
during  the  life  of  the  contract. 

We  conclude,  therefore,  l^at  the 
statute  law  in  existence  when  and 
under  which  the  franchises  involved 
in  the  cases  before  us  were  granted 
expressly  delegated  to  the  munici- 
palities the  unlimited  authority  to 
contract  with  the  grantee  of  such 
franchises  oh  the  subject  of  fixing 
the  rates  of  charges  aforesaid  there- 
under during  the  whole  of  the  fran- 
chise periods. 

This  conclusion  is  controlling  of 
our  decision  of  the  cases  before  us 
for  the  reasons  which  are  expressed 
by  the  Supreme  Court  in  the  case  of 
Columbus  R.  Power  &  Light  Co.  v. 
Columbus,  249  U.  S.  412,  63  L.  ed. 
677,  6  A.L.R.  1648,  P.U.R.1919D, 
239,  39  Sup.  Ct.  Rep.  349,  as  fol- 
lows: "If  a  party  charge  himself 
with  an  obligation  possible  to  be 
performed,  he  must  abide  by  it  un- 
less performance  is  rendered  imp<Mi- 
sible  by  the  act  of  God,  the  law,  or 
the  other  party.  Unforeseen  diffi- 
culties will  not  excuse  performance. 
Where  the  parties  have  made  no 
provision  for  a  dispensation,  tiie 
terms  of  the  contract  must  prevail," 
—citing  numerous  cases. 

In  the  cases  before  us  inadequacy 
of  the  rates  to  enable  appellant  to 
render  efficient  service,  due  to  un- 
.    ,       foreseen  change  in 

PvMIc  Service  a* 

<;oiHmiMion—  economic  conai- 
Kt«:i«fc.?A"'*  tions,  is  urged  in 

rrX?*"""  argument  as  the 
gravamen  of  the  ap- 
pellant's complaizKt  upon  the  facts. 
Such  precisely  was  the  case  last 
cited;  and  the  court  in  that  case 
said :  "It  may  be,  and,  taking  the 
allegations  of  the  bill  to  be  true,  it 
undoubtedly  is,  a  case  of  a  hard  bar- 
gain. But  equity  does  not  relieve 
from  hard  bargains  simply  because 
they  are  such.'' 

That  statement  is  equally  true  of 
the  jurisdiction  of  the  State  Cor- 
poration Commission  in  the  cases 
before  us.  The  franchises  involved 
in  the  cases  before  us  being  con- 
tracts duly  authorized  as  aforesaid, 
their  provisions  fixing  the  rates  are 


binding  during  the  franchise  peri- 
ods, unless  and  until  they  are  modi- 
fied by  consent  of  both  parties,  the 
municipalities  and  the  holder  of  the 
franchises;  the  former  acting  in 
that  behalf  in  accordance  with  the 
permissive  provisions  of  the  statute 
on  the  subject  aforesaid. 

2.  It  is  urged,  however,  for  the 
plaintiff  in  error,  that  any  police 
power  delegated  to  municipal  cor- 
porations may  be  revoked  at  pleas- 
ure by  tke  legislature,  although  the 
po^er  be  no  longer  executory,  and 
that  acts  done  tiiereunder  by  the 
municipality  may  be  set  aside  or 
confirmed  at  will ;  and  the  cases  of 
Richmond  t.  Richmond  &  D.  R.  Co. 
21  Gratt  604,  617,  and  Stafford 
County  V.  Luck,  80  Va.  223,  are 
cited  in  support  of  such  position.  In 
the  former  case  the  power  in  ques- 
tion was  the  power  to  tax,  which 
was  delegated  to  the  city  in  its  char- 
ter, and  such  power,  as  involved  in 
that  case,  was  revoked  before  it  was 
exercised.  In  the  latter  case  the 
power  in  question  was  that  of 
bridge  commissioners .  and  a  board 
of  supervisors  to  continue  to  exer- 
cise powers  conferred  by  a  statute 
after  it  was  amended  and  virtually 
repealed  by  a  subsequent  statute. 
The  only  question  involved  was  the 
authori;^  for  future  action.  This 
authority  was  held  to  have  been  re- 
voked by  l^e  later  statute.  This 
also  is  a  case,  therefore,  where  the 
power  or  authority  in  question  was 
revoked  before  it  was  exercised. 
The  validity  of  no  contract  made 
under  the  prior  existing  authority 
was  involved. 

There  is,  of  course,  no  question 
but  that  powers  which  are  con- 
ferred upon  municipalities  by  the 
legislature  may  be  by  the  legisla- 
ture revoked  at  any  time ;  but  such 
revocation  can  af- 
fect only  the  vaUd-  SSlrr.*;;^*iS.-. 

ity  of  future  ac-  rrK'LVtr.T^^. 

tion  of  the  munici- 
palities under  tiie  revoked  author- 
ity. 

On  principle,  contracts  made  by 
municipalities  under  delegated  au- 
thority cannot  differ  from  contracts 
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made  by  any  other  agent  upon  the 
qaestion  of  the  effect  of  the  revoca- 
tion of  the  authority  of  the  agent. 
The  revocation  of  the  authority 
comes  too  late  to  affect  contracts 
previously  made  in  accordance  with 
the  authority.  The  revocation  can 
affect  only  the  authority  of  the 
agent  to  make  contracts  thereafter 
as  binding  on  the  principal.  And 
80  we  find  the  authorities  hold. 
Pond,  on  Public  Utilities,  §  512. 

3.  In  the  case  of  People  ex  rel. 
West  Side  Street  Co.  v.  Barnard 
(1888)  110  N.  Y.  548,  18  N.  E.  354, 
the  conclusion  was  reached  that  the 
general  statute  law  of  the  state  on 
the  subject  of  the  granting  and  sale 
of  franchises  by  municipalities  to 
street  railway  companies  conferred 
on  the  municipalities  the  power  of 
making  contracts  in  the  granting 
of  such  franchises.  That  condu- 
.  sion  was  there  reached  by  a  con- 
sideration of  the  general  statute 
law  in  the  light  of  the  constitu- 
tional provision  on  the  subject. 
However,  the  constitutional  provi- 
sion involved,  in  that  case  was  con- 
fined to  a  prohibition  of  the  legisla- 
ture from  granting  the  right  to  lay 
down  railroad  tracks  without  the 
consent  of  the  local  authorities  and 
certain  landowners;  and  the  gen^ 
eral  statute  law  involved,  while 
similar  in  some  respects  to  the  Vir- 
ginia statute  law  on  the  subject,  no- 
where contained  any  express  men- 
tion of  rates  of  charges,  except  in 
the  provision  that  "the  legislature 
expressly  reserves  the  right  to  reg- 
ulate and  reduce  the  rate  of  fate  on 
such  railroad  or  railway."  N.  Y. 
Laws  1886,  chap.  642,  §  1. 

The  case  does  not  involve  the 
question  of  whether  the  rate  con- 
tract was  irrevocable  during  the 
life  of  the  franchise.  Therefore  we 
do  not  consider  that  case  as  an  au- 
thority to  support  the  conclusion 
we  have  reached  above,  but .  we 
mention  it  as  it  has  been  much  dis- 
cussed in  the  briefs  before  us.  In- 
deed, if  the  statute  law  of  Virginia 
were  no  more  specific  on  the  subject 
in  the  direction  of  an  express  grant 
of  the  power  of  irrevocable  contract 
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by  the  municipality  than  is  the  stsb- 
ute  law  of  New  York  involved  in 
the  case  mentioned,  we  would  have 
come  to  a  different  conclusion  from 
that  which  we  have  reached.  See 
also  Quinby  v.  Public  Service  Com- 
mission (1918)  223  N,  Y.  244,  3 
A.L.R.  685,  P.U.R.1918D,  30,  119 
N.  E.  433,  and  People  ex  rel.  South 
Glens  Falls  v.  Public  Service  Com- 
mission (1919)  225  N.  Y.  216, 
P.U.R.1919C,  374,  121  N.  E.  777. 

4.  We  should  perhaps  especially 
mention  the  case  of  Freeport  Water 
Co.  V.  Freeport,  180  U.  S,  587, 45  L. 
ed.  679,  21  Sup.  Ct.  Rep.  493,  which 
U  not  cited  or  relied  on  by  counsel 
lor  the  plaintiff  in  error,  but  which 
is  frequently  referred  to  in  the  au- 
thorities which  are  above  cited  as 
relied  on  by  the  plaintiff  in  error 
company.  As  that  case  is  some- 
times quoted  from,  it  would  seem 
as  if  it  were  in  conflict  with 
the  other  Supreme  Court  cases  cited 
above  and  with  our  conclusion  on 
the  subject  of  when  a  municipsdity  is 
authorizt-d  to  make  by  the  grant  of  a 
franchise '  an  irrevocable  contract 
during  the  life  of  the  franchise.  In 
that  case  the  charter  of  tiie  city  au- 
thorized it  "to  contract  for  a  supply 
of  water  for  public  use  for  a  period 
not  exceeding  thirty  years,"  and  it 
was  held  that  such  language  did  not 
in  that  case  confer  the  unlimited 
power  to  make  an  irrevocable  con- 
tract during  such  period;  but  such 
holding  was  reached  by  the  major- 
ity opinion  on  the  ground  that  the 
city  was  incorporated  under  the 
general  incorporation  act  of  Illinois, 
of  which  §  9  Kurd's  Rev.  Stat.  (HI.) 
1917,  chap.  32,  provided  that  "the 
general  assembly  shall,  at  all  times, 
have  power  to  prescribe  such  regu- 
lations and  provisions  as  it  may 
deem  advisable,  which  regulations 
and  provisions  shall  be  binding  on 
any  and  all  corporations  formed  un- 
der the  provisions   of  this  act. 

And  the  supreme  court  of  the 
state  had  decided  that  the  provi- 
sions of  such  §  9  entered  into  and 
formed  a  part  of  the  charter  of  the 
city,  and  that  the  continuing  power 
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of  regulation  was  thereby  reserved 
to  the  legislature  of  the  state. 
There  is  nothing  in  the  holding  of 
the  majority  opinion  in  that  case, 
therefore,  which  ia  in  conflict  with 
the  settled  rule  on  the  subject  or 
with  our  conclusion  thereon  afore- 
said. There  was  also  a  minority 
opinion  delivered  in  that  case  by 
Mr.  Justice  White  {afterwards  and 
now  the  Chief  Justice),  in  which 
Justices  Brewer,  Brown,  and  Peck- 
ham  concurred,  taking  the  view 
that  said  §  9  applied  only  to  private, 
not  to  municipal,  corporations,  and 
hence  that  the  unlimited  power  to 
contract  with  respect  to  rates  was 
conferred  on  the  city  by  its  charter. 
Thus  the  minority  opinion  makes  it 
still  more  clear  that  our  dbnclusion 
aforesaid  is  sound. 

5.  The  authorities  reco^ize  no 
difference  in  the  power  of  a  munici* 
pidity  by  franchise  provisions  to 
make  a  contract  binding  on  public 
utility  companies 
with  respect  to  rates 
to  be  charged  the 
consuming  public 
within  the  munici- 
pal limits  from  those  with  respect 
to  rates  to  be  charged  the  municipal- 
ity itself  for  light  or  water 
service  to  it,  or  the  like,  for  its 
streets,  public  buildings,  etc  The 
municipality  is  regarded,  for  the 
most  part,  as  acting  in  the  exer- 
cise of  its  business  powers  in  mak- 
ing both  of  such  character  of 
contracts.  As  said  in  Illinois  Trust 
&  Sav.  Bank  v.  Arkansas  City, 
34  L.R.A.  618,  22  C.  C.  A.  171, 
40  U.  S.  App.  257,  76  Fed.  271: 
"A  city  has  two  classes  of  power^^ 
the  one  legislative,  public,  govern- 
mental, in  the  exercise  of  which  it 
is  a  sovereignty  and  governs  its 
people;  the  other  proprietary,  quasi 
private,  conferred  upon  it,  not  for 
the  purpose  of  governing  its  people, 
but  for  the  private  advantage  of  the 
inhabitants  of  the  city  and  of  the 
city  itself  as  a  legal  personality.  In 
the  exercise  of  the  powers  of  the 
former  class  .  .  .  it  is  ruling  its 
people  and  is  bound  to  transmit  its 
powers  of  government  to  its  succes- 
sive sets  of  officers  unimpaired. 
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But  in  the  exercise  of  the  powers  of . 
the  latter  class  it  is  controlled  by 
no  such  rule,  because  it  is  acting 
and  contracting  for  the  private 
benefit  of  itself  and  its  inhabitants, 
and  it  may  exercise  the  business 
powers  conferred  upon  it  in  the 
same  way,  and  in  their  exercise  it  is 
to  be  governed  by  the  same  rules 
that  govern  a  private  individual  or 
corporation  [citing  authorities]. 
In  contracting  for  waterworks  to 
supply,  itself  and  its  inhabitants 
with  water,  the  city  is  not  exercis- 
ing its  governmental  or  legislative 
powers,  but  its  business  or  pro- 
prietary powers.  The  purpose  of 
such  a  contract  is  not  to  govern  its 
inhabitants,  but  to  obtain  a  private 
benefit  for  the  city  itself  and  its 
denizens  [citing  authorities]." 

See,  to  same  effect,  4  McQuiUin, 
Mun.  Corp.  §  1738. 

So  far  aa  the  public  within  its 
limits  are  concerned,  in  making 
such  business  contracts  as  to  rates 
of  charges  to  them  for  public  serv- 
ice, municipalities  act  as  trustees 
for  the  public.  12  R.  G.  L.  §  15,  pp. 
189,  190. 

6.  However,  this  must  not  be 
taken  to  mean  that  municipalities 
exercise  any  inherent  powers  in 
such  matters.  For  the  fundamen- 
tal, far-reaching,  and  important  rea- 
sons of  public  policy  above  indi- 
cated, the  municipal  authority  to 
make  such  contracts  as  are  under 
consideration,  although  they  are 
business  contracts,  must  be  express- 
ly conferred  by  constitutional  or 
legislative  authority ;  otherwise  they 
will  not  have  the  irrevocable  fea- 
ture aforesaid.  But,  as  we  have 
seen,  such  municipal  authority  was 
expressly  conferred,  in  the  cases  be- 
fore us,  by  the  legislative  enactment 
aforesaid. 

7.  The  plaintiff  in  error  com- 
pany, however,  earnestly  relies 
upon  §  164  of  the  Virginia  Consti- 
tution of  1902  to  sustain  its  position 
that  the  police  power  of  the  state  to 
regulate  the  rates  in  question  was 
not,  and  could  not  have  been,  vested 
in  municipalities  by  the  statute  law 
of  Virginia  aforesaid,  so  as  to  au- 
thorize them  to  make  contracts  sur- 
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rendering  such  continuing  dormant 
power  residing  in  the  state  in  its 
sovereign  capacity,  without  viola- 
tion of  such  constitutional  provi- 
sion. Such  section  of  the  Constitu- 
tion is  as  follows :  "Sec.  164.  Right 
of  regulation  and  control  of  com- 
mon carriers  and  public  service  cor- 
porations never  surrendered  or 
abridged, — The  right  of  the  com- 
monwealth, through  such  instru- 
mentalities as  it  may  select,  to  pre- 
scribe and  define  the  public,  duties 
of  all  common  carriers  and  public 
service  ;  corporations,  to  regulate 
and  coptrol  them  in  the  perform- 
ance of  their  public  duties,  and  to 
fix  and  limit  their  charges  there- 
for, shall  never  be  surrendered  nor 
abridged." 

As  above  seen,  by  the  Constitu- 
tion of  1902  and  the  legislation  up 
to  that  time,  and  indeed  since,  until 
the  Statute  of  1914  aforesaid,  no 
provision  was  made  for  the  exercise 
of  the  power  of  regulation  of  rates 
of  charges  of  such  corporations  as 
is  the  plaintiff  in  error.  Section 
164  of  the  Conscitution,  therefore, 
has  reference  to  the  theretofore  un- 
exercised and  dormant  power  of  the 
state  to  regulate  rates.  But  the  sur- 
render or  abridgment  of  the  power 
to  which  it  refers  is,  of  course, 
not  such  a  surrender  or  abridg- 
ment thereof  as  was  expressly 
co««tniio«i  permitted  and  con- 
■«w-coiiiii«t—  templated  by  other 
sections  of  the  same 
Constitution.  And  §  125  of  the 
same  Constitution,  as  we  have  seen, 
expressly  permits  and  contemplates 
that  the  legislature,  until  such  time 
as  it  shall  itself  curtail  the  powers 
of  municipalities  to  make  the  bind- 
ing contracts  aforesaid  in  granting 
franchises,  should  enact  the  statute 
law  aforesaid,  which,  to  the  extent 
that  the  authority  thereby  con- 
ferred upon  municipalities  may 
have  been  exercised  prior  to  such 
curtailment  of  municipiU  powers, 
did  result  in  a  surrender  and  abridg- 
ment of  the  police  power  in  ques- 
tion pro  tanto.  Such  abridgment 
and  surrender  of  such  power,  being 
so  expressly  permitted  and  contem- 
plated by  the  last-named  section  of 


the  Constitution,  cannot  be  coq- 
sidered  as  prohibited  by  said  §  164 
thereof.  Both  sections  must  be  con- 
strued together,  and,  when  so  con- 
strued, §  164  cannot  be  held  to  pro- 
hibit what  the  preceding  §  125 
expressly  permits  to  be  and  express- 
ly contemplates  may  be  done. 

8.  It  is  contended  by  the  defend- 
ants in  error  that  it  appears  from 
the  concluding  provision  of  §  8  of 
the  Statute  of  1914  aforesaid, 
which  is  quoted'  in  the  statement 
preceding  thig  opinion,  that  said  g§ 
1033e  and  1033f  of  Pollard's  Code 
of  Virginia  are  therein  referred  to, 
and  that  the  ,1914  Statute  was  not 
intended  to,  and  does  not  in  fact, 
confer  jiMisdiction  upon  the  State 
Corporation  Commission  to  regulate 
rates  which  have  been  fixed  by  the 
provisions  of  charters  granted 
under  such  sections  of  Pollard's 
Code. 

The  question  is  not  free  from 
difficulty.  In  view,  however,  of  the 
conclusions  above  reached,  we  shall 
not  enter  upon  a  consideration  of 
that  question. 

For  the  foregoing  reasons,  we 
find  no  error  in  the  orders  of  the 
State  Corporation  Commission 
under  review,  save  to  the  extent 
that  they,  without  any  investigation 
or  consideration  thereof,  refuse  ap- 
proval of  the  rates  filed  with  the 
Commission  by  the  plaintiff  in  er- 
ror which  apply  to  services  within 
the  respective  corporate  limits  of 
the  defendants  in  error  whidi  are 
not  attempted  to  be  fixed  or  af- 
fected by  the  franchises  involved  in 
these  cases.  As  to  the  latter  rates, 
the  Commission  has  jurisdiction 
under  the  Statute  of  1914  aforesaid, 
and  it  should  assume  such  juris- 
diction, making  the  investigatiini, 
and  otherwise  act  with  respect 
thereto  in  accordance  with  the  pro- 
visions of  the  1914  Statute.  With 
a  provision  in  our  order  to  such 
effect,  the  orders  of  the  Commission 
under  review  will  be  affirmed. 

Prentis  and  Burks,  JJ.,  absent. 

Petition  for  rehearing  denied, 
September  23>  1919. 
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Power  of  PdbBc  Scrvioe  ConHniuioii  to  increaw  franduia  rates. 


As  to  "power  of  state  to  change  pri- 
vate contract  rates  for  pubjic  utilities, 
see  note  appended  to  Union  Dry  Goods 
Co.  V.  Georgia  Pub.  Service  Corp.  post. 
1420. 

The  subject  indicated  by  the  title 
of  the  present  note  is  fully  treated  in 
annotation  appended  to  Salt  Lake  City 
V.  Utah  Light  &  P.  Co.  3  A.L.R.  730. 
Only  cases  decided  since  the  prepara- 
tion of  that  note  are  included  herein. 

As  to  right  of  public  service  cor- 
porations to  judicial  relief  from  con- 
tract rates  which  have  become  inad- 
equate, see  note  to  Columbus  R.  Power 
&  Light  Co.  V.  Columbus,  €  A.L.R. 
1669. 

Because  of  the  fact  that  many  of 
the  recent  decisions  are  based  merely 
on  earlier  cases  which  are  cited  under 
various  divisions  of  the  note  referred 
to,  without  a  statement  in  the  later 
cases  of  the  grounds  of  the  decisions, 
no  attempt  is  made  to  classify  the 
cases  herein  according  to  the  outline 
of  the  earlier  annotation,  but  the  deci- 
sions are  ^grouped  by  jurisdictions,  so 
as  to  show  readily  the  power  of  the 
Commission  in  any  particular  juris- 
diction. 

It  may  be  stated  generally  that,  so 
far  as  shown  by  the  decisions,  the  util- 
ity commissions  in  the  various  states, 
exc^t  in  Ohio  and  Virginia,  and  in  the 
case  of  street  railways  in  New  York, 
and  in  a  few  other  exceptional  cases, 
as  certain  home>rule  cities  in  Col- 
orado, have  power  to  increase  fran- 
chise utility  rates.  These  decisions 
do  not  in  general  necessarily  deter- 
mine whether  the  state  may  confer  on 
municipalities  power  to  contract  with 
atilities  for  rates  which  cannot,  dur- 
ing the  period  of  the  contract,  be  in- 
creased by  the  state  without  the 
municipality's  consent,  although  some 
of  the  theories  on  which  the  decisions 
are  sometimes  based  seem  opposed  to 
the  view  that  power  to  make  irrevo- 
cable contracts  may  be  so  delegated. 
The  decisions  hold,  except  in  Ohio  and 
Virginia,  that  at  least  such  power  has 
not  been  conferred  on  the  municipal- 


ities, or  that  the  Commissions  have 
not  been  delegated  the  power  to  in- 
crease the  rates.  This  is  true  of  the 
more  recent  decisions,  and  it  does  not 
appear  that  the  earlier  cases  take  any 
different  view.  The  question  wheth- 
er municipalities  may  be  given  power 
to  make  irrevocable  contracts  should 
be  clearly  distinguished  from  the  ques- 
tion whether  they  have  been  given 
such  power.  On  the  ultimate  question, 
however,  whether  utility  commissions 
may,  under  existing  constitutional  and 
statutory  provisions,  increase  or  ap- 
prove increases  in  franchise  rates,  the 
authorities,  as  stated,  with  a  few  ex- 
ceptions, seem  to  leave  no  doubt  that 
the  power  exists. 

In  Mobile  v.  Mobile  Electric  Co, 
(1919)  203  Ala.  674,  84  So.  816,  the" 
court  said:  "It  is  unquestionably  the 
law  that  a  state  has  authority  to  fix 
reasonable  rates  to  be  charged  by 
corpoMtions  for  supplying  electricity 
to  the  inhabitants  of  a  city,  which 
supersede  other  rates  agreed  on  in  an 
existing  contract  made  previously  be- 
tweeif  the  company  and  the  consumer, 
and  that  a  legitimate  use  of  this  po- 
lice power  does  not  impair  the  obliga- 
tion of  a  contract  or  de]>rive  the  con- 
sumer of  property  without  due  process 
under  the  state  or  Federal  Constitu- 
tions. But  in  this  case  the  statute  did 
not  confer  on  the  Public  Service  Com- 
mission the  general  and  unqualified 
power  to  fix  rates  of  public  service 
corporations,  it  being  said  that  by  the 
statute  the  right*to  fix  rates  was  spe- 
cifically limited  so  as  not  to  affect  any 
subsisting  or  future  rate  agreed  up- 
on between  a  municipality  and  a  pub- 
lic service  corporation." 

The  doctrine  of  the  right  of  the 
Commission  to  increase  franchise 
rates,  as  decided  in  Denver  &  S.  P.  R. 
Co.  v.  Englewood  (1916)  62  Colo.  229, 
4  A.L.R.  966.  F.U.R.1916E,  134,  161 
Pac.  161,  cited  in  the  earlier  note  on 
the  present  question  in  3  A.L.R.  on 
p.  732,  is  approved  by  the  same  court 
in  the  recent  case  of  Ohio  &  C.  Smelt- 
ing &  Ref.  Co.  v.  Public  Utilities  Com- 
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mission  (1920)  —  Colo,  — ,  P.U.R. 
1920D,  197,  187  Pac.  1082,  where  the 
court,  citinsr  the  former  decision,  ap- 
plied the  rule  therein  to  a  case  of  a 
contract  between  a  public  utility  and 
a  private  corporation. 

In  Denver,  v.  Mountain  States 
Teleph.  ft  Teleg.  Co.  (1919)  —  Colo. 
— ,  P.UJt.l920A.  238,  184  Pac.  604,  the 
decision  in  which  is  broader  than  the 
scope  of  the  present  annotation,  it  was 
held  that  the  Colorado  Public  Utilities 
Act  of  1913,  siving  the  Commission  ju- 
risdiction over  public  utility  rates,  is 
not  applicable  to  the  rates  of  a  tel- 
ephone company  for  local  service  with- 
in the  city  and  county  of  Denver, 
jurisdiction  over  such  rates,  under  the 
Colorado  Constitution,  being  vested  in 
the  local  authorities.  This  decision 
was  followed  in  Pueblo  v.  Public  Util- 
ities Commission  (1920)  —  Colo.  ■ — , 
187  Pac.  1026,  where  the  Public  Serv- 
ice Commission  of  Colorado  attempted 
to  increase  the  rates  of  a  gas  company 
in  Pueblo  above  those  fixed  by  op> 
dinance  under  which  the  company  was 
operating.  The  power  of  the  Commis- 
sion over  the  rates  was  denied,  the 
court  stating  that  the  Commission  was  - 
without  jnvisdiction  to  fix  rates  in 
home-rule  cities.  And  it  was  heH  that 
jurisdiction  was  not  given  the  Com- 
mission by  a  provision  of  the  city  char- 
ter that  the  council  should  have  power 
to  fix  rates  of  public  service  corpora- 
tions and  to  change  the  same  every 
five  years,  since  if  the  council  fixed 
rates  which  became  confiscatory  re- 
lief within  the  five-year  term  might 
be  obtained  through  the  courts. 

The  jurisdiction  oi  the  railroad  com- 
missioners of  Florida  to  increase 
street  railway  franchise  rates  was 
sustained  in  State  ex  rel.  Triay  v. 
Burr  (1920)  —  Fla.  — ,  84  So.  61,  it 
being  said  in  the  syllabus  by  the 
court:  "All  regulations  and  contracts 
relative  to  transportation  rates  for 
common  carriers,  whether  made  by 
legislative  authority  or  otherwise,  are 
subject  to  a  proper  exercise  of  the 
police  power  of  the  state,  under  which 
power  such  rates  may  from  time  to 
time  be  increased  or  reduced  or  other- 
wise regulated  as  the  interests  of  the 


public  and  the  organic  property  rig'hts 
of  the  carriers  may  require." 

In  the  syllabus  by  the  court  in  State 
ex  rel.  Swearingen  v.  Railroad  Corars. 
(1920)  —  Fla.  — ,  84  So.  444,  it  is  said 
that  even  if  autbority  is  by  statute 
given  to  a  municipality  to  fix  rates 
for  a  public  service  corporation  op- 
erating tiierein,  such  authority  is  sub- 
ject to  legislative  control;  that  any 
contract  ordinance  passed  by  a  city 
with  statutory  authority  fixing  by 
agreement  street  car  fares,  as  an  in- 
cident to  the  granting  of  franchises 
to  a  street  railroad  company,  is  subject 
to  legislative  control;  and  that  the 
charter  of  the  city  in  question  did  not 
clearly  and  plainly  give  to  it  the  pow- 
er to  prescribe  rates  to  the  exclusion 
of  state  authority. 

In  Georgia  R.  ft  P.  Co.  v.  Railroad 
Commission  (1919)  —  G|u  — ,  5  A.L.R. 
1,  P.U.R.1919D,  546,  98  S.  E.  696.  it  was 
held  that  the  legislature  might  at  any 
time  extend  the  power  of  the  Railroad 
Commission  over  street  railway  fares 
in  a  municipality,  re^rdless  of  ex- 
isting contracts  between  the  munic- 
ipality and  the  railway  company,  that 
the  grant  to  a  innnicipality  of  the 
power  to  make  contracts  as  to  rates 
charged  by  a  public  utility,  such  as  a 
street  railway,  must  clearly  appear 
from  the  powers  granted,  and  will  not 
be  implied,  and  that  the  right  to  fix 
such  rates  does  not  arise  from  provi- 
sions of  a  city  charter  authorizing  it 
to  prescribe  reasonable  charges  for 
hacks,  cabs,  drays  "or  other  licensed 
vehicles  for  the  transportation  of  per- 
sons," nor  from  that  part  of  the  char- 
ter authorizing  the  city  to  pass  or- 
dinances generally  for  a  municipal 
purpose  not  in  conflict  with  the  char- 
ter nor  the  constitutional  laws  of  the 
state  or  of  the  United  States.  In  this 
case  the  statute  conferring  power  on 
the  Railroad  Commission  to  regulate 
street  railway  rates  contained  an  ex- 
press proviso  denying  the  power  to  the 
Commission  to  impair  any  valid  sub- 
sisting contracts  between  a  municipal* 
ity  and  a  street  railway  company.  On 
application  by  the  railway  company 
to  the  Commiasion  for  an  increase  in 
street  railway  fares,  it  was  held  that 
the  Commission  properly  held  that  it 
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had  no  jarisdiction  to  grant  increased 
fares  in  certain  cities  which  were  held 
to  have  made  valid  contracts  with  the 
railway  company,  but  that  the  Com- 
mission had  jurisdiction  in  other  cases 
where  the  contracts  were  invalid  be* 
cause  the  city  had  no  charter  authority 
to  enter  into  such  contracts. 

The  fact  that  the  Railroad  Comraia- 
siion  assented  to  rates  fixed  in  a  con- 
tract between  a  mnnicipalilar  and  an 
electric  corporation  was  held  in  At- 
lanta V.  Georgia  R.  &  P.  Co.  (1919)  — 
Ga.  — ,  P.U.R.1920A,  734,  100  S.  E.  442, 
not  to  prevent  the  Commission's  for- 
bidding an  increase  of  rates  to  meet 
increased  cost  of  operation.  A  stat- 
ute provided  that  the  power  to  deter- 
mine just  and  reasonable  rates  was 
vested  exclusively  in  the  Commission. 
Bat  it  was  contended  that  a  provision 
that  the  statute  should  not  iitipair  or 
invalidate  any  future  contracts  or  or- 
dinance of  any  municipality  as  to  4he 
"public  uses"  of  the  company  tiiat 
should  receive  the  assent  of  the  Rail- 
road Commission  protected  Arom 
change  by  the  Commission  rates  fixed 
in  such  an  ordinance.  Assuming  that 
the  words  "public  uses"  comprehended 
rates  charged  by  a  utility,  the  court 
said  that  the  statute,  properly  con- 
strued, left  it  to  the  municipality  by 
contract  to  specify  rates,  not  uncon- 
ditionally, but  subject  to  the  assent 
of  the  Commission;  that  the  rates 
which  might  be  so  fixed  would  be  sub- 
ject to  the  continued  approval  of  the 
Commission,  and  to  its  authority  to 
revise  them,  since  otherwi-se  the  Com- 
mission, by  assenting  to  rates  reason- 
able at  one  time  under  existing  con- 
ditions, would  be  without  power  to  re- 
vise them  at  other  times,  however  un- 
reasonable they  might  become;  and 
that  this  view  made  the  proviso  har- 
monize with  the  Code  provision  that 
the  commissioners  should  from  time  to 
time,  as  often  as  the  circum»tances 
required,  change  and  revise  the  sched- 
ule of  rates. 

The  Illinois  CommiRsion  in  Re  East 
St.  Louis  &  S.  R.  Co.  (1919;  111.)  P.U.R. 
1919E,  916,  held  that  while  a  rate 
limitation  in  a  franchise  did  not  de- 
prive it  of  jurisdiction  to  increase  the 
rates,  the  fact  that  the  rates  were  so 


limited  would  nevertheless  be  taken 
into  consideration  in  determining 
whether  the  company  was  receiving  a 
fair  return. 

It  was  held  in  State  Public  Utilities 
Commission  ex  rel.  Quincy  R.  Co.  v. 
Quincy  (1919)  290  Ul.  360,  P.U.R. 
1920B,  813,  125  N.  E.  374,  that  the 
Public  Utilities  Commission  had  juris- 
diction to  approve  and  authorize^jBtreet 
railway  fares  in  excess  of  Ukose  pro- 
vided by  an  ordinance  under  which  a 
city  granted  the  right  to  operate  the 
railway  on  the  public  streets,  and  that 
this  was  true  notwithstanding  the  pro- 
visions of  the  Illinois  Constitution  of 
1870  forbidding  the  passage  of  laws 
granting  the  rigbt  to  constmct  and 
operate  railroads  within  municipali- 
ties, without  local  consent. 

State  Public  Utilities  Ctnnmission 
ex  rel.  Quincy  R.  Co.  v.  Quincy  (111.) 
supra,  was  approved  and  followed  in 
Chicago  R.  Co.  v.  Chicago  (1920)  292 
lU.  190;  126  N.  E.  685,  holding  that  a 
contract  between  a  municipality  and 
a  street  railway  company  fixing  street 
car  fares  was  subject  to  legislative 
control,  and  the  Utilities  CTommission 
might  increase  the  rates.  Regarding 
the  Quincy  Case,  the  court  said:  "It 
was  there  determined  that  the  power 
to  regulate  rates  to  be  charged  by  a 
public  utility  is  vested  in  the  general 
assembly;  that  the  general  assembly 
has  never  conferred  upon  any  munici-. 
pality  power  to  make  inviolable  con- 
tracts for  rates  for  a  public  utility; 
that  such  power  of  a  municipality  is 
not  to  be  implied  from  authority  grant- 
ed to  control  streets  and  regulate  the 
use  thereof  by  public  utilities;  that 
§  4  of  article  11  of  the  Constitution, 
providing  that  no  law  shall  be  passed 
by  the  general  assembly  granting  the 
right  to  construct  and  operate  a  street 
railroad  within  any  city,  town,  or  in- 
corporated village  without  requiring 
the  consent  of  the  local  authorities 
having  the  control  of  the  street  or 
highway,  is,  like  all  other  provisions 
of  the  Constitution  concerning  legisla- 
tive power,  a  mere  limitation  upon  the 
power  of  the  legislature,  and  does  not 
imply  authority  to  bind  the  general 
assembly  by  a  contract  regulating 
rates  of  fare ;  and  that  J:he  general 
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assembly  has  never  abdicated  or  re> 
nounced  in  favor  of  any  municipality 
its  lesrialative  power  in  respect  to 
regulating  public  utilities."  The  court 
in  the  Ghicaifo  R.  Co.  Case  particu- 
larly considered  the  question  whether 
the  statutory  provision  following  §  4, 
supra,  of  the  state  Constitution,  and 
prohibiting  the  location  of  a  street 
railw^  along  any  city  street  without 
the  consent  of  IJie  municipality,  but 
authorizing  consent  for  any  period 
not  exceeding  twenty  years  on  such 
terms  and  conditions  as  the  corporate 
authorities  deemed  for  the  best  inter- 
est of  the  public,  gave  municipalities 
the  right  to  contract  for  rates  to  be 
charged  by  street  railway  companies 
beyojid  the  power  of  the  legislature  to 
alter  without  the  municipality's  con- 
flent.  The  court  said  it  was  perfectly 
clear  that  the  statute  did  not  clearly 
and  unmistakably  confer  on  the  cor- 
porate authorities  the  right  to  con- 
tract  with  the  street  railway  company 
for  rates  of  fare  fbr  the  period  men- 
tioned, free  from  legislative  control; 
that  as  the  streets  were  for  the  use  of 
all  citizens  of  the  state,  the  question  of 
rates  of  fare  was  not  one  of  local  con- 
cern merely;  and  that  it  would  not  only 
be  a  strained  and  unreasonable  con- 
struction to  say  that  the  statute  was 
intended  to  s^ve  the  corporate  authori- 
ties the  right  to  fix  rates  under  vary- 
ing conditions,  for  a  period  of  twenty 
yea«,  but  in  the  judgment  of  the  court 
it  would  be  grossly  unreasonable  in 
point  of  time. 

Notwithstanding  maximum  rates 
fixed  in  franchises,  the  Indiana  Com- 
mission has  the  authority  temporarily 
to  increase  rates  to  meet  an  emergency 
situation.  Re  Northern  Indiana  Gas 
&  E.  Co.  (1920;  Ind.)  P.U.R.1920D, 
470. 

The  principle  that  the  municipality, 
in  contracting  with  a  public  utility, 
exercises  a  delegated  power  which  the 
state  may  withdraw,  and  that  the  state 
may  modify  the  contract  so  far  as  the 
municipality  is  concerned,  is  recog- 
nized in  Central  U.  Teleph.  Co.  v. 
Indianapolis  Teleph.  Co.  (1920)  — 
bid.  126  N.  E,  628,  but  the  facts  in 
this  case  do  not  bring  it  within  the 
scope  of  the  ^notation. 


On  facts  beyond  the  scope  of  the 
note,  the  power  of  the  state  to  modify 
contracts  betwMn  public  atilities  and 
municipalities  was  recognized  in  Blaek 
r.  New  Orleans  R.  &  Light  Co.  (1919) 
145  La.  ISO.  82  So.  81,  the  question  be- 
ing as  to  the  authority  of  the  city, 
which  had  contracted  with  the  street 
railway  company  for  5-cent  fares,  to 
give  its  consent  to  a  higher  fare. 

In  overruling  exceptions  by  towns 
from  an  order  of  the  Public  Utility 
Commission  increasing  water  rates 
over  those  fixed  in  contracts  between 
the  towns  and  the  water  companies  for 
the  supply  of  water  for  municipal  and 
domestic  purposes,  the  court  in  Re 
Searsport  Water  Co.  (1919)  —  He.  — , 
P,U.R.1920C,  347,  108  AtL  452,  took 
the  view  that  the  surrender  of  the 
power  of  the  state  to  fix  rates  for  pub- 
lic utilities  should  not  be  inferred 
from  provisions  in  the  charters  of  the 
water  companies,  and  in  a  statute,  au* 
thorizing  the  making  of  contracts  be- 
tween the  towns  and  the  companies 
for  the  supply  of  water  on  suck  t&nas 
and  conditions  as  the  parties  might 
agree;  but  that  the  contracts  should 
be  regarded  as  entered  into  in  con- 
templation of  the  state's  authority  to 
regulate  all  rates  for  public  service, 
and  that  such  regulation  did  not  con- 
stitute an  unconstitutional  impairment 
of  contracts.  It  was  held  also  that  the 
legislature  had  delegated  to  the  Public. 
Utilities  Commission  the  power  to 
change  unreasonable  rates  existing 
under  prior  contracts,  by  a  provision 
in  the  statute  expressly  authorizing 
the  Commission  to  inquire  into  the 
management  of  the  business  of  all 
public  utilities,  which  by  express 
terms  of  the  statute  were  made  subject 
to  the  jurisdiction  and  control  of  the 
Commission,  prohibiting  every  unjust 
and  unreasonable  charge  for  service 
by  such  utility,  and  providing  that 
whenever,  upon  hearing,  any  rate  or 
charge  was  found  to  be  unjust,  un- 
reasonable, insufficient,  or  unjustly 
discriminatory,  or  otherwise  in  viola- 
tion of  the  act,  the  Commission  should 
have  full  power  to  substitute  therefor 
.such  rates  as  should  be  just  and  rea- 
.sorable. 

To  a  simihtr  effect  is  Re  GuiUord 
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Water  Co.  (1919)  —  Me.  — ,  P.U.R.  to  the  Michigan  Railroad  Commission 

1920C,  363,  108  Atl.  446.    It  was  held  by  a  telephone  company  for  permis- 

also  in  this  and  the  preceding  case  sion  to  establish  a  new  schedule  of 

that  the  power  of  the  Maine  Commis-  rates  and  a  new  basis  for  charges,  so 

sion  to  increase  rates,  under  the  Utili-  as  to  yield  greater  revenue,  denied  the 

ties  Act  of  1913»  notwithstandinsr  a  contention  that  because  of  its  so-called 

prior  rate  eontraet  between  a  munici-  faome-rule  charter  the  city  of  Detroit 

pality  and  ft  public  utility,  was  not  had  the  sole  power  to  fix  telephone 

affected  by  a  provision  of  the  act  de-  rates  therein. 

daring  that  the  furnishing  of  public  The  Michigan  Statute  of  1919  abol- 
utiiity  service  at  rates  provided  for  in  ishing  the  I^ilroad  Commission  and 
any  contract  in  existence  oA  January  creating  a  Public  Utilities  Commis- 
1,  1943,  should  not  be  conotnied  as  sion,  in  conferring  on  the  latter  the 
conatitntinff  a  discrimination.  power  to  fix  rates  of  public  utilities, 
The  above  Blaine  cues  were  fol-  provides  that  in  no  case  shall  the  Corn- 
lowed  in  R«  Island  Falls  Water  Co.  mission  have  power  to  change  the 

(1919)  —  Me.  — ,  108  Atl.  469,  whore  rates  iixed  by  any  franchise  or  agree- 
the  court,  in  sustaining  the  authority  ment  theretofore  or  thereafter  grant- 
of  the  Utilities  Commission  to  increase  ed  or  made  by  any  city;  with  a  pro- 
water  rates  for  public  and  private  viao  that  by  mutual  consent  a  munici- 
purposes  above  tluise  stipulated  in  a  pali^  and  public  utility  operating 
contract  between  a  water  company  and  therein  may  join  in  submitting  rate 
a  municipality,  stated  that  tiie  fixing  questions  to  the  Cononinion,  which 
of  rates  by  the  Commission  did  not^  then  shaH  have  power  to  detennlD*  the 
impair  the  obligation  of  the  contract,  same.  Lenawee  Q>nnty  Gfts-&  E.  Co. 
nor  dc^ve  individual  inhabitants  of  t,  Adrian  (1920)  —  Mich. — ,  —  A.LJE. 
the  town,  wr  the  town  itself,  of  prop-  — ,  176  N.  W.  690. 

erty  without  due  process  of  law,  but  As  involving  the  same  principles  as 

was  a  legitimate  result  of  a  valid  exer-  many  of  the  cases  in  the  note,  though 

ciae  of  the  police  power.  not  a  case  presenting  the  question  of 

It  was  held  in.  Fall  River  v.  Public  the  power  of  a  Public  Service  Corn- 
Service  Comrs.  (1917)  228  Mass.  676,  mission  to  increase  fzBnchise  rates, 
P.U.R.m8B,  141,  117  N.  E.  916,  that  sttentlon  is  called  to  Groesbeck  v.  De- 
the  Massachusetts  Public  Service  troit  United  R.  Co.  (1920)  —  Mich.  — , 
Commission  had"  power  under  the  1'?  N.  W.  726,  in  which  it  was  held 
Stetute  of  1913  to  regulate  and  estab-  legislature  might,  by  statute, 
lish  such  rates  for  a  street  railway  without  the  consent  of  a  municipality, 
company  as  would  allow  it  reasonable  increase  franchise  rates  charged  by  a 
compensation  for  the  service  rendered,  f™*  SK™*^  company,  the  court  s*y- 
independently  of  any  conditions  rela-  ™re  remaras  for  eonsidera- 
tive  to  fares  fixed  in  antecedent  grants  question  of  the  legislative 
of  location  to  such  utility  by  a  munici-  increase  the  franchise  rates 
pality  acting  under  legislative  author-  of  a  public  service  corporation  with 
ization.  It  was  held  accordingly  that  the  consent  of  such  corporation,  but 
it  was  within  the  power  of  the  Com-  without  the  consent  of  the  municipal- 
mission  to  allow  a  railway  to  discon-  ity,  an  original  party  to  the  contract, 
tinue  the  sale  of  Bix-for'«-quarter  I  think  it  is  clear  from  the  authorities 
tickets,  provided  for  in  the  original  that  the  legislature  cannot,  by  a  grant 
grant.  of  power  to  the  several  municipalities 

On  the  authority  of  Traverse  City  of  the  state,  devest  itself  of  the  right 

v.  Michigan  R.  Commission  (1918)  202  to  reassume  and  itself  exercise  such 

Mich.  575,  P.U.R.1918F,  752,  168  N.  W.  powers  as  are  granted  it  in  that  be- 

481,  which  is  cited  in  the  earlier  note  half  under  the  .Constitution,  among 

on  this  question,  the  Michigan  court  which  is  thto  power  to  fix  reasonable 

in  Detroit  v.  Michigan  R.  Commission  rates.** 

(1920)  ~  Mich.  — ,  177  N.  W.  806,  Power  to  raise  rates  of  a  street  rail- 
where  an  application  had  been  made  way  company  fixed  by  franchise  agree- 

9  A.L.R.— 74. 
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ments,  so  as  to  permit  the  company  to 
pay  operatinsT  expenses  and  fixed 
charges  increased  by  war  conditions, 
was  held  in  Kansas  City  v.  Public 
Service  CommiBsion  (1919)  276  Mo. 
639.  P.U.R.1919D,  422,  210  S.  W.  881, 
writ  of  error  dismissed  in  (1919)  260 
U.  S.  662.  63  L.  ed.  1190.  40  Sup.  Ct. 
Rep.  64.  to  be  conferred  on  the  Public 
Service  Commission  of  Missouri  by  the 
Statute  of  1913.  empowering  the  Com- 
mission, whenever  it  found  rates 
cfaarsreable  by  a  common  carrier  to  be 
unjust  and  nnreasonable,  and  insuffi- 
cient to  yield  a  reasonable  compensa- 
tion for  the  service  rendered,  to  deter- 
mine just  and  reasonable  rates.  It 
was  held  also  that  a  constitutional 
provision  requiring  local  consent  to 
the  construction  of  a  street  rflilway 
did  not  devest  the  legialatnre  or  ite 
agencies  of  the  power  to  regrulate 
street  railway  fares. 

Thtt  Missouri  Commission  in  Be  But* 
ler-Bieh  Hill  Teleph.  ()o.  (1920;  Mo.) 
P.U.B.1920B,  004.  stated  that  tiie  rule 
that  a  city  cannot  fix  by  contract  rates 
unalterable  by  the  rate-making  power 
of  the  state  to  be  charged  by  a  public 
service  eonspany  for  service  wittiin  the 
city  has  been  settled  beyond  debate, 
the  decisions  in  that  state  so  holding 
being  based  on  the  provision  of  the 
state  Constitution  that  the  exercise 
of  the  police  power  can  never  be 
abridged,  and  on  the  judicial  deter- 
mination that  the  power  to  fix  rates 
arises  from  the  police  power. 

And  statements  in  advertisements 
prior  to  the  ratification  of  a  new 
franchise,  that  there  would  be  no  in- 
crease in  the  rates  specified  therein, 
were  held  in  Re  Independent  Water- 
works Go.  (1919;  Mo.)  P.U.R.1919B, 
599,  not  to  affect  the  power  of  the 
Missouri  Commission  to  authorize  an 
increase  in  rates  of  the  utility. 

Writs  of  error  in  the  cases  of  Ful- 
ton V.  Public  Service  Commission 
(1918)  275  Ma  67,  204  S.  W.  386,  and 
State  ex  rel.  Sedalia  v.  Public  Service 
Commission  (1918)  275  Mo.  201. 
P.U.B.1919C,  507.  204  &  W.  497.  which 
are  cited  in  the  earlier  note  on  this 
question  in  3  A.L.R.  on  page  738,  were 
dismissed  by  the  United  States  Su- 
preme Court  in  (U.  3.  Adv.  Ops.  191^ 
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20,  p.  406)  261  U.  S.  647.  64  L.  ed  -, 
40  Sup.  Ct.  Rep.  842. 

The  power  of  the  state  through  the 
board  of  public  utility  commissiosers 
to  increase  rates  of  a  street  railway 
company  over  those  fixed  by  agreemsnt 
between  the  company  and  a  munici- 
pality, in  order  to  meet  the  increased 
expense  of  opa*ation.  is  affirmed  in 
O'Brien  v.  Public  Utilities  Comrs. 
(1918)  92  N.  J,  L.  587.  P.U.R.1919D, 
774.  106  Atl.  414.  affirming  (1918)  92 
N.  J.  L.  44.  P.U.R.1919B.  866.  106  Ati. 
132.  And  in  this  case  it  was  held  that 
where  the  increase  made  in  the  rates, 
over  what  was  formerly  a  reasonable 
charge,  was  only  sufficient  to  prevent 
a  deficit  in  operation  because  of  new 
and  extraordinary  conditions,  the 
board  might  order  the  increase  in 
rates  without  making  a  vaJuati<m  of 
all  the  property  of  ih%  utility. 

As  respects  rates  for  street  railways 
,flx«d  in  franchises  granted  before  the 
amendment  In  1911  of  the  Public  Serv- 
ice Commission  Law  so  as  to  empower 
the  Public  Service  Commission  to  in* 
crease  franchise  rates  (as  to  the  power 
to  increase  rates  fixed  in  subsequent 
franchises,  see  People  «x  rel.  New 
York  V.  Nixon  (N.  Y.)  infra)  it  will 
be  observed  from  examination  of  the 
New  York  ,  cases  set  put  in  the  anno- 
tation in  3  A.L.R.  on  pages  744-746, 
that  the  New  York  court  has  taken  the 
position  that  the  legislature  has  not 
delegated  power  to  the  Public  Service 
Commission  to  increase  rates  of  fare 
agreed  upon  by  the  railway  company 
and  the  loeal  au^orities.  Whether 
the  legislature  has  Uie  power  to  dele- 
gate to  the  Commission  authority  to 
increase  street  railway  franchise  rates, 
against  the  consent  of  the  municipal- 
ity, where  the  contract  between  the 
railway  company  and  the  city  makes 
no  reservation  in  this  respect,  seems 
still  to  be  an  open  question.  Interna- 
tional R.  Co.  v.  Public  Service  Com- 
mission (1919)  226  N.  Y.  474,  P.U.R. 
1919F.  355.  124  N.  E.  123.  In  this  case 
the  court,  referring  to  the  decision  in 
Quinby  v.  Public  Service  Commission 
(1918)  228  N.  Y.  244.  8  A.L;R.  686, 
P.U.R.1918D.  SO,  119  N.  E.  433,  said 
that  the  court  there  held  that  "in  the 
absence  of  'clear  and  definite  Ian- 
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guage,'  it  would  not  be  assumed  that 
the  legislature  had  authorized  the 
Public  Service  Commission  to  nullify 
conditions  imposed  by  local  authorities 
whose  consent  to  the  construction  and 
operation  of  a  street  railroad  was  re- 
((uired  by  the  Constitution.  .  .  . 
The  Constitution  says  that  'no  law 
shall  autherize  the  construction  or 
operation  of  a  street  railroad*  unless 
the  consent  'of  the  local  authorities 
having  the  control  of  that  portion  of 
n  street  or  highway  upon  which  it  Is 
proposed  to  construct  or  operate  such 
railroad  be  first  obtained.*  Const,  art. 
8,  §  18.  This  consent  may  be  absolute, 
or  it  may  be  subject  to  a  condition. 
.  .  .  The  condition,  if  it  touches 
the  futuire  operation  of  the  road,  has 
the  force  of  a  condition  subsequent, 
and  if  its  terms  are  not  fulfilled,  the 
consent  may  be  revoked.  .  ,  .  It  is 
one  thing  to  annul  an  independent 
covenant,  which,  though  part  of  the 
consideration  for  the  grant,  does  not 
condition  the  grant  itself.  It  is  an- 
other thing  to  annul  a  condition  which 
operates,  by  way  of  defeasance  of  the 
ftmnchise,  to  terminate  the  grant.  Onr 
decision  in  the  Quinby  Case  must  be 
read  in  the  light  of  that  distinction. 
A  municipality  may  be  willing  to  have 
an  electric  railroad  in  its  streets;  it 
may  be  unwilling  to  have  a  railroad 
mn  by  steanL  It  may  be  willing  to 
have  a  railroad  that  can  furnish  cheap 
tran^rtatlon;  it  may  be  unwilling 
to  have  another.  No  contract  can 
withdraw  from  the  legislature  the 
power  of  regulation  while  the  consent 
of  the  municipality  to  the  presence  of 
the  road  continues.  That  is  settled 
beyDnd  doubt.  .  .  .  The  legislature 
may  say  that,  subject  to  the  condi- 
tion subsequent  annexed  to  the  con- 
sent of  the  locality*  there  shall  be  a 
change  of  motive  power  or  an  increase 
of  the  rates.  It  may  say  that  if  the 
local  authorities  do  not  promptly  mani- 
fest the  election  to  revoke,  the  con- 
dition will  be  waived.  The  dou,bt  is 
whether,  going  farther,  it  may  wipe 
out  the  condition  altogether,  and  trans- 
form a  consent  that  was  qualified  into 
one  that  is  absolute.  ...  In  de- 
ciding the  Quinby  Case,  we  left  that 
question  open,  as  we  leave  it  open  now. 


.  .  .  We  found  a  limitation  of  the 
rate  of  carriage  lawfully  imposed  by 
a  municipality  as  one  of  the  conditions 
of  its  consent.  Railroad  'Law,  §  173. 
We  found  nothing  in  the  statute  ex- 
pressly authorizing  its  annulment.  We 
saw  that  the  effect  of  the  annulment 
would  be  to  abrogate  a  defeasance, 
and  impose  upon  the  streets  of  the 
city  a  burden  in  perpetuity.  In  de- 
fault of  'clear  and  definite  language/ 
we  followed  the  settled  rule  that  'a 
statute  must  be  construed,  if  fairly 
possible,  so  as  to  avoid  not  only  the 
conclusion  that  it  is  unconstitutional, 
but  also  grave  doubts  upon  that 
score.* " 

This  interpretation  of  the  Quinby 
Case  (N.  Y.)  supra,  apparently  Iend& 
force  to  the  distinction  pointed  out  in 
the  annotation  in  3  A.L.R.  on  page  745, 
in  the  New  York  decisions  between 
street  railway  cases  and  gas  or  other 
utility  cases,  in  view  of  the  constitu- 
tional provision  requiring  consent  of 
'  the  local  authorities  to  the  construc- 
tion or  operation  of  a  street  railway. 

That  the  New  York  Commisaion  has 
no  power  to  increase  street  railway 
franchise  rates  in  Rochester  is  as- 
sumed in  Re  New  York  State  R.  Co. 
(1920;  N,  Y.)  P.U.R.1920D,  48,  the 
Commission  holding  that  in  view  of 
this  lack  of  power  it  would  not  require 
the  street  railway  company  to  improve 
its  service,  although  conceded^  in- 
adequate, where  such  increased  serv- 
ice would  increase  the  expense  of  the 
company,  and  it  appeared  that  the 
service  was  already  noncompensatory. 

An  appeal  from  the  decision  in 
Westinghouse  Electric  &  Mfg.  Co.  v. 
Binghamton  K.  Co.  (1919)  P.U.R. 
1919C,  780,  256  Fed.  378,  which  is  cited 
in  the  note  in  3  A.L.R.  on  p.  746,  and 
which  recognizes  the  New  York  rule 
with  respect  to  the  lack  of  power  of 
the  Public  Service  Commission  of  New 
York  to  increase  street  railway  fares, 
was  dismissed  in  (1919)  169  C.  a  A. 
14,  257  Fed.  726. 

The  power  of  the  Public  Service 
Commisaion  to  increase  street  railway 
fares  beyond  the  amount  specified  in  a 
contract  with  the  municipality,  it  was 
held  in  People  ex  rel.  New  York  v. 
Nixon   (1919)   109  Misc.  7.  P.U.R. 
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1920B,  368,  179  N.  Y.  Supp.  82,  affirmed 
in  (1920)  190  App.  Div.  612,  P.U.R. 
I920C,  396,  180  N.  Y.  Supp.  130,  was 
not  to  be  inferred  from  the  facta  that 
the  Railroad  Law  permitted  an  In- 
crease of  fares  by  the  legislature  and 
by  the  Public  Service  Commission,  and 
that  the  contract  contained  a  condi- 
tion that  "the  provisions  of  the  Rail- 
road Law  pertaining  thereto  shall  be 
strictly  complied  with  by  the  corn- 
pan^."  A  conclusion  contrary  to  the 
above  was  reached  by  the  New  York 
Commission  in  Goshen  t.  Wallkill 
Transit  Co.  (1919;  N.  Y.)  F.UJL1920A, 
309. 

The  decision  in  People  ex  rel.  New 
York  T.  Nixon  (N.  Y.)  supra,  was  re- 
versed, however,  in  (1920)  229  N.  Y. 
366,  128  N.  E.  246,  on  the  ground  that 
since,  at  the  date  tiie  franchise  fixing 
maximum  street  rftilway  rates  was 
granted,  the  Public  Service  Commis- 
sion was  empowered  by  statute  to  in- 
crease the  maximum  rates  chargeable 
by  any  street  railroad  corporation 
when  found  inadequate  to  yield  a  fair 
return,  and  the  statute  entered  into 
and  became  a  part  of  the  contract, 
the  Commission  had  the  power  to  in- 
crease the  rates.  The  court  said : 
"Contracts  fixing  rates,  if  made  before 
the  enactment  of  these  statutes,  were 
subject  at  the  utmost  to  the  possibility 
of  the  exercise  by  the  state  of  its  police 
power  in  the  future.  Contracts  made 
thereafter  were  subieet  to  a  possibil- 
ity which  had  become  merged  in  a 
reality.  It  was  no  longer  a  question 
of  what  the  state  might  do  at  some 
indefinite  and  unknowable  time.  It 
was  a  question  of  what  the  state  had 
already  done,  drawing  upon  sources  of 
energy  reserves  of  power,  till  then 
latent  and  potential,  and  manifesting 
its  will  in  law.  A  new  public  policy 
had  been  initiated.  A  new  right  had 
been  declared.  Rates  were  thereafter 
to  be  just  and  reasonable  alike  for 
carriers  on  the  one  side  and  for  pas- 
sengers or  shippers  on  the  other. 
Neither  class  would  be  permitted  for 
its  own  benefit  to  set  the  rule  at 
naught.  The  state  through  its  del- 
egate, the  Commission,  would  lower 
the  charges  if  too  high.  It  would 
raise  them  if  too  low." 
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And,  referring  to  the  Quinby  Case 
(N.  Y.)  supra,  as  explained  in  sub- 
sequent decisions,  the  court  of  appeals 
in  People  ex  rel.  New  York  v.  Nixon 
(N.Y.)  supra,  said:  "We  held  .  .  . 
that  the  I^slatare  did  not  intend  to 
clothe  the  Commission  with  the  power 
to  release  the  obligation  of  then-ex- 
isting contracts  between  railroads  and 
municipalities  when  the  contracts  es- 
tablished rates  as  conditions  of  a  fran- 
chise. We  did  not  hold  that  there  was 
any  constitutional  restraint  upon  the 
grant  of  such  a  power.  Restraint  un- 
der the  Federal  Constitution  there  cer- 
tainly was  none.  .  .  ,  We  left  open 
the  question  whether  there  was  any 
under  the  Constitution  of  the  state. 
.  .  .  Limiting  our  ruling  strictly  to 
the  necessities  of  the  case,  we  held 
that  where  the  consent  of  the  munic- 
ipality had  been  granted  upon  condi- 
tions, an  intent  to  permit  the  Com- 
mission to  impair  the  obligation  of 
such  conditions  or  of  the  contract 
which  embodied  them  was  not  to  be 
imputed  to  the  legislature  as  the  result 
of  doubtful  inference.  ...  On  the 
other  hand,  we  expressly  conceded,  as 
we  had  often  before  ho|0,  that  there 
was  plenary  power  in  thMgislature  to 
determine  the  conditions  that  might 
be  attached  by  municipalities  to  con- 
sents to  be  given  in  the  future.  .  .  . 
It  was  the  'annulment'  of  a  condition 
already  imposed,  the  'abrogation  of  a 
defeasance'  already  attached,  the  im^ 
pairment  of  an  obligation  already 
created,  .  .  .  which  we  refused  to 
bring  within  the  jurisdiction  of  the 
Commission  through  words  of  doubt- 
ful import.  ...  A  different  prob- 
lem confronts  us  here.  Here  the  stat- 
ute was  in  existence  when  the  munic- 
ipal consent  was  given.  Recognition 
in  such  circumstaaces  of  the  power  of 
the  Commission  involves  no  interfer- 
ence with  a  grant  already  executed. 
No  condition  is  annulled;  no  defeas- 
ance is  abrogated;  no  obligation  of 
contract  is  nullified  or  impaired.  The 
obligation  of  a  contract  Is  determined 
by  the  law  in  force  when  it  is  made. 
.  .  .  There  are  times  when,  in  the 
exercise  of  the  police  power,  an  obliga- 
tion, once  attaching,  may- be  modified 
or  destroyed  That  problem 
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never  arises  when  the  power  has  been 
exerted  before  the  contract  has  been 
made.  Impairment  is  conceivable  as 
the  result  of  a  statute  passed  there- 
after. Impairment  is  inconceivable 
when,  at  the  time  of  the  contract,  the 
statute  is  in  force.  .  .  .  Statutes 
then  existing  are  read  into  the  con- 
tract. They  enter  by  implication  into 
its  terms.  They  no  not  change  the 
obligation.  They  make  it  what  it  is. 
The  statute  which  clothed  the  Com- 
mission with  jurisdiction  to  increase 
charges,  if  found  to  be  inadequate, 
was  notice  to  municipalities  that  fran- 
chises thereafter  granted  must  be 
coupled  with  no  conditions  inconsist- 
ent with  the  jurisdiction  thus  con- 
ferred. The  Commission  is  now  hold- 
ing the  city  to  terms  which  were 
accepted  by  implication  when  the  con- 
ditions were  hnposed.  This  is  not  to 
'transform  a  consent  that  waa  quali- 
fied into  one  that  is  absolute'  .  .  . 
as  the  result  of  .retroactive  legislation. 
This  is  merely  to  give  effect  to  the 
settled  rule  that  contracts  are  made  in 
submission  to  existing  legislation. 
,  .  .  We  have  held,  in  view  of  the 
constitutional  provisions  requiring  the 
conaent  of  municipalities  to  the  con- 
struction and  operation  of  railroads  in 
their  streets,  that  the  statutes  ought 
not  to  be  interpreted  as  permitting 
the  Public  Service  Commission  in  such 
circumstances  to  nullify  existing  con- 
tracts. We  are  now  asked  to  hold  that 
the  municipalities  by  their  contracts 
may  nullify  existing  statutes.  We  will 
not  go  80  far.  ...  In  thus  holding, 
it  may  be  prudent,  even  though  un- 
necessary, to  say  that  we  decide  the 
case  before  us,  and  no  other.  The  con- 
ditions of  other  franchises  may  supply 
elements  of  distinction  which  cannot 
be  foreseen.  Contracts  made  after  the 
passage  of  the  statute  .  .  .  may 
conceivably  be  so  related  to  earlier 
contracts,  either  by  words  of  refer- 
ence or  otherwise,  as  to  be  subject  to 
the  same  restrictions.  We  express  no 
opinion  upon  these  and  like  questions. 
They  are  mentioned  only  to  exclude 
them  from  the  scope  of  our  decision. 
In  deciding  this  case,  we  put  our  rul- 
ing upon  the  single  ground  that  the 
franchise  contract  of  October,  1912, 


was  subject  to  the  statute,  and  by  the 
statute  may  now  be  changed." 

The  power  of  the  New  York  Pub- 
lic Service  Commission  to  increase 
rates  of  fare  established  by  agreement 
beween  the  city  of  Buffalo  and  cer- 
tain street  railwi^r  companies,  known 
as  the  Milbum  Agreement,  was  sus- 
tained in  International  R.  Co.  v.  Pub- 
lic Service  Commission  (N.  Y.)  supra, 
amrming  (1919)  188  App.  Div.  944, 175 
N.  Y.  Supp.  906,  which  aifirms  (1919) 
106  Misc.  293,  P.U.R.1919G,  S90,  174 
N.  Y.  Supp.  408.  But  in  this  case  the 
agreement,  which  was  ratified  by  the 
legislature,  expressly  provided  that 
nothing  therein  should  be  construed  to 
prevent  the  legislature  from  regulat- 
ing fares  of  the  companies;  and  the 
court  said  that  this  was  not  a  case 
where  demand  was  made  on  the  Com- 
mission to  abrogate  a  defeasance  re- 
served by  the  local  authorities  as  one 
of  the  conditions  of  a  franchise,  but 
a  case  where  the  local  authorities,  in 
imposing  a  condition,  had  consented 
that  the  legislature  might  change  it, 
and  thus  had  renounced  the  right  of 
ferfeiture  or  revocation  that  might 
otherwise  be  theirs;  and  that  in  the 
light  of  this  provision  amendment  ,by 
legislation  must  be  held  to  have  been 
as  much  within  the  contemplation  of 
the  parties  as  amendment  by  agree- 
ment. 

And  the  Public  Service  Comraission 
was  held  in  Niagara  Falls  v.  Public 
Service  Commission  (1919)  108  Misc. 
567,  P.U.R.1920A,  175,  177  N.  Y.  Supp. 
861,  to  have  power  to  authorize  an  in- 
crease of  fares  of  a  street  railway 
company  in  Niagara  Falls,  which  it  ap- 
peared was  not  receiving  income  suffi- 
cient to  meet  actual  expenses  of  opera- 
tion, notwithstanding  limitation  of 
fares  in  the  railway  franchise.  The 
court  said:  "The  municipal  consent 
granted  to  the  International  Railway 
Company  did  not  impose  the  fare  pro- 
vision as  a  condition.  The  charter  of 
Niagara  Falls  does  not  limit  street 
railroad  fares.  There  is  no  special 
contract  fixing  the  rate  of  fare  recog- 
nized by  the  legislature,  and  no  con- 
sent  was  granted  for  construction  and 
operation  within  the  city  of  Niagara 
Falls,  which  was  required  by  the  state 
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Constitution.  It  is  quite  apparent  that 
the  Public  Service  Commission  has  the 
delegated  legislative  power  to  regulate 
fares  and  to  grant  such  a  rate  as  will 
enable  the  carrier  to  live  and  to  fur- 
nish transportation  to  the  people  of  a 
community,  except  and  unless  the  cir- 
cumstances and  conditions  are  ex- 
traordinary. .  .  .  We  gather  that 
the  doctrine  of  the  Quinby  Case  is  not 
to  be  extended  to  cover  local  consents 
or  franchises  which  are  based  upon 
legislative  enactment" 

Also  the  jurisdiction  of  the  New 
York  Commission  over  rates  of  inter- 
urban  railroads  constructed  on  private 
rights  of  way,  but  across  streets  of 
municipalities,  was  sustained  in  Koehn 
V.  Public  Service  Commission  (1919) 
107  Misc.  151,  P.U.R,1919D,  953,  176 
N.  Y.  Supp.  147,  notwithstanding  maxi- 
mum rate  provisions  in  the  municipal 
consents  accepted  by  the  company, 
where  the  consents  had  been  obtained 
since  the  passage  of  the  Public  Service 
Commission  haw,  and  power  to  fix 
rates  in  and  outside  of  the  limits  of 
such  municipalities  had  not  been  con- 
ferred on  them.  • 

The  position  that  the  New  York 
legislature,  at  least  prior  to  the  enact- 
ment of  the  constitutional  provision 
requiring  the  consent  of  local  authori- 
ties to  the  establishment  of  street  rail- 
way lines,  might  have  increased  street 
railway  franchise  rates,  was  taken  by 
the  New  York  Public  Service  Commis- 
sion in  Re  Van  Brunt  Street  &  E.  B.  R. 
Co.  (1919;  N,  Y.)  P.U.R.1919E.  723. 
And  it  is  intimated  that  even  since 
that  time  the  legislature  probably  had 
such  power. 

That  the  Public  Service  Commission 
had  the  power  to  regulate  gas  rates, 
notwithstanding  franchise  provisions 
limiting  the  rat^  was  conceded  in 
Warsaw  v.  Pavilion  Natural  Gas  Go. 
(1920)  111  Misc.  565,  182  N.  Y,  Supp. 
73,  where  the  question  was  whether, 
by  filing  a  new  rate  schedule  with  the 
Commission,  the  rate  could  be  changed 
by  the  utility  in  advance  of  an  order 
of  the  Commission  authorizing  the 
change. 

The  Railroad  Commission  of  North 
Carolina,  it  was  held  in  Southern  Pub- 
lic Utilities  Co.  v.  Charlotte  (1919)  — 


N.  C  — ,  P.U.R.1920C,  907,  101  S.  E. 
619,  has  been  granted  power  to  in- 
crease or  lower  rate's  of  street  rail- 
ways, although  fixed  by  the  terms  of 
the  franchise  by  virtue  of  which  the 
company  is  occupying  the  streets  of  a 
municipality. 

The  North  Dateta  Commission  held 
in  Re  Bismarck  Gas  Co.  (1919;  N.  D.) 
P.U.R.1920A,  877,  that  it  had  juris- 
diction to  increase  gas  rates  notwith- 
standing a  rate  limitation  in  the  fran- 
chise of  the  gas  company,  which  had 
been  construed  by  the  supreme  codrt 
of  the  state  as  a  contract.  Express 
power  in  this  regard  was  apparently 
conferred  on  the  Commission  by  a  stat- 
ute enacted  in  1919  granting  authority 
to  the  board  of  railroad  commissioners 
on  applications  for  increases  in  rates 
over  the  maximum  rates  prescribed  by 
franchise. 

In  the  earlier  note  on  this  question 
in  8  A.L.R.  on  page  7S6,  it  Is  said  that 
the  role  in  Ohio  seems  to  be  definitely 
settled  that  the  municipalities  in  that 
state  have  the  power,  both  constitu- 
tional and  statutory,  to  make  inviola- 
ble contracts  as  to  rates.  In  accord 
with  this  rule  is  the  recent  case  of 
Lima  v.  Public  Utilities  Commission 
(1919)  —  Ohio  St  — ,  126  M.  E.  319, 
holding  that  the  Constitution  of  Ohio 
authorizes  municipalities  to  contract 
with  public  utilities  for  their  product 
or  service  to  be  furnished  to  the  mu- 
nicipality or  its.  inhabitants,  and  that 
when  such  contract,  duly  executed, 
fixes  the  rate  for  fupmishing  such  prod- 
uct, the  Public  Utilities  Commission 
is  not  empowered  to  authorize  the 
utility  to  exact  payment  of  a  rate  in 
excess  of  that  agreed  upon. 

The  Ohio  Commission  held  in  United 
Fuel  Gas  Co.  v.  Ironton  (1920;  Ohio) 
F.U.R.1920C,  553,  that  a  contract  be- 
tween a  municipality  and  a  gas  com- 
pany limiting  the  rate  for  gas  might  be 
enforced  by  the  municipality  whether 
the  rate  was  adequate  or  otherwise, 
and  the  Commission  had  no  juris- 
diction to  hear  and  determine  the 
question  whether  it  was  just  and  rea- 
sonable. 

The  decision  in  Pawhuafca  v.  Faw- 
huska  Oil  &  Gas  Co.  (1917)  —  Okbu 
— ,  P.U.R.1917F,  226,  166  Pac.  1068, 
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which  is  cited  in  the  earlier  note  on 
the  present  question,  was  affirmed  by 
the  United  States  Supreme  Court  in 
(1919)  250  U.  S.  394,  63  L.  ed.  1054, 
P.UJ1.1919E.  178,  39  Sup.  Ct.  Rep.  526, 
the  court  taking  the  view  that  the  mu- 
nicipality was  a  mere  agent  of  the 
state  in  contracting  with  a  gas  utility 
for  the  furnishing  of  gas  at  specified 
rates,  and  that  where  the  state  subse- 
quently empowered  the  State  Corpora- 
tion Commission  to  fix  rates  of  such 
utilities,  and  the  municipality  objected 
to  a  higher  rate  fixed  by  the  Commis- 
sion, no  Federal  question  as  to  im- 
pairment of  contracts  was  presented. 
In  this  case  the  power  of  rate  regula- 
tion was  ra^ressly  reserred,  the  state 
Constitution  at  the  time  the  franchise 
was  granted  providing  that  no  grant 
of  any  franchise  or  other  use  of  the 
streets  of  any  municipality  should  de- 
vest the  state  or  any  of  its  subordinate 
subdivisions  of  their  control  and  regu- 
lation of  such  use;  nor  should  the 
power  to  regulate  charges  for  public 
services  be  surrendered. 

Iii  Hillsboro  v.  Public  Service  Com- 
mission (1920)  —  Or.  — .  P.U.R.1920C 
817,  187  Pac.  617,  a  franchise  provid- 
ing for  free  hydrants  to  a  municipal- 
ity after  a  term  of  years  was  held  to 
be  a  rate-making  contract,  and  sub- 
ject to  modification  by  the  Public  Serv- 
ice Commission  on  application  by  the 
utility,  so  as  to  require  the  payment 
of  a  specified  rate  in  lieu  of  the  free 
hydrants.  The  court  followed  the  case 
of  Woodburn  v.  Public  Service  Com- 
mission (1916)  82  Or.  114,  L.R.A. 
1917C,  98,  P.U.H.1917B,  967,  161  Pac. 
391,  Ann.  Cas.  1917E,  996,  which  is 
cited  in  the  earlier  note  on  the  pres- 
ent question,  and  which,  the  court 
said,  conclusively  determines  that 
whenever  a  city  enters  into  a  fran- 
chise agreement  with  a  public  utility 
involving  rates  for  service,  the  law 
reads  into  such  a  contract  a  stipnla- 
tion  by  the  city  that  the  state  may  at 
any  time  exercise  its  police  power 
and  change  the  rates. 

The  validity  of  a  statute  empower- 
ing  the  Public  Utilities  O>mmi8sion 
to  hear  complaints  and  to  fix  just  and 
reawmable  rates  whenever  it  should 
determine  ttiat  any  existing  rate  or 
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iare  was  unjust  or  unreasonable,  how- 
soever the  same  might  have  been 
originally  established,  was  sustained 
in  Memphis  v.  Enloe  (1919)  141  Tenn. 
618,  P.U.R.1919F,  506,  214  S.  W.  71, 
where  a  municipality  which  had  an 
ordinance  forbidding  street  railway 
companies  from  charging  more  than 
6-cent  fares  sought  to  enjoin  the  Com- 
mission from  hearing  an  application 
filed  by  a  street  railway  company  ask- 
ing authority  to  charge  a  higher  fare. 
The  court,  it  seems,  took  the  view 
that  the  state,  even  if  it  has  delegated 
to  a  municipality  the  rate-fixing  pow- 
er, can  thereafter  change  the  rate,  so 
far  as  the  municipally  is  concerned, 
since  the  latter  is  merely  an  agent  of 
the  state. 

It  is  pointed  out  in  the  note  in  3 
A.L.R.  on  pp.  736-8,  that  under  the 
Constitutions  and  statutes  of  Ohio  and 
Virginia  municipalities  have  been  held 
to  have  power  to  make  inviolable  con- 
tracts with  public  utilities  as  to  rates. 
The  decision  of  the  Virginia  supreme 
court  in  the  reported  case  (Virginia- 
Western  Power  Co.  v.  Cou.  ante, 
1148),  in  holding  that  municipalities 
have  power  to  make  franchise-rate 
agreements  beyond  the  power  of  the 
state  to  alter  against  the  consent  of 
the  municipality,  is  in  accord  with  the 
decisions  in  these  two  states  cited  in 
the  above  note.  The  decision  is  also 
in  accord  with  the  rules  laid  down  in 
the  above  note,  that  the  grant  by  the 
state  of  power  to  make  irrevocable 
rate  contracts  must  be  in  clear  and 
unequivocal  terms,  and  the  intent  to 
make  such  a  delegation  of  power  must 
clearly  and  unmistakably  appear,  and 
will  not  be  implied;  and  that  the  pow- 
er of  a  municipality  to  make  an  in- 
violable contract  as  to  rates  is  not  to 
be  inferred  or  implied  from  the  power 
granted  to  a  municipality  to  control 
its  streets  and  regulate  the  use  there- 
of by  the  public  utility.  It  is  stated 
in  the  opinion  in  the  Vibginu-West- 
EBN  Power  Co.  Case  that  the  authori- 
ties recognize  no  diflference  in  the  pow- 
er of  a  municipality  by  a  franchise 
provision  to  make  a  contract  binding 
on  public  utility  companies  with  re- 
spect to  .  rates  to  be  charged  the  con- 
suming public  within  the  municipal 
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limits  and  with  respect  to  rates  to  be 
charged  the  municipality  itself.  .  This 
point  is  treated  in  subdivision  II.  a,  4, 
of  the  note  referred  to,  from  which  it 
appears  that  some  aathorities  have 
noted  a  distinction  in  this  regard. 

The  power  of  the  Washington  Com- 
mission to  fix  reasonable  and  suffi- 
cient rates  at  the  request  of  the  car- 
rier, notwithstanding  a  franchise  con- 
tract fixing  rates,  was  sustained  in 
State  ex,  rel.  Seattle  v.  Public  Service 
Confmission  (1918)  103  Wash.  72. 
P.U.R.1918F,  810,  173  Pac.  737,  where 
it  was  held  that  the  Commission  had 
power  to  authorize  the  discontinuance 
of  the  sale  of  commutation  tickets  by 
a  street  railway  company,  provided  for 
in  the  franchise. 

Without  setting  out  more  particu- 
larly the  holdings  in  the' various  deci- 
sions, which,  for  the  most  part,  are  of 
cumulative  weight  only,  as  precedents 
on  the  present  question,  in  addition  to 
the  cases  cited  above  and  in  the  earlier 
note  on  this  question, .  attention  is 
called  to  the  following  recent  deci- 
sions, among  possibly  others,  by  the 
utilities  commissions  of  the  various 
states,  which  expressly  or  by  implica- 
tion sustain  the  power  of  the  Commis- 
sion to  increase  franchise  or  munici- 
pal contract  rates: 

Arkansas.' — Re  Arkansas  Light  &  P. 
Co.  (1920)  P.U.R.1920D,  776;  see  also 
Stuttgart  Arkansas  Light  &  P.  Co. 
(1920)  P.U.R.1920D,  763, 

Colorado. — Re  Denver  Gas  &  E.  L. 
Co.  Decision  No.  216, 1.  &  S.  Docket  No. 
30,  Nov.  9,  1918,  cited  in  note  P.U.R. 
1919D,  139. 

Idaho. — Re  Adams  County  Light  & 
P.  Co.  Case  F-2S2,  Order  No.  541,  Dec. 
26, 1918,  cited  in  note  in  P.U.R.1919D, 
139. 

Illinois.— Re  Spring  Valley  Utilities 
Co.  (1919)  P.U.R.1919C,  889;  Re  Chi- 
cago R.  Co.  (1919)  P.U.R.1919D,  673; 
Re  Quincy  R.  Co.  (1919)  P.U.R.m9E, 
390;  Re  Tri-City  R.  Co.  (1919)  P.U.R. 
1919E,  836 ;  Re  Chicago,  L.  S.  &  S.  B. 
R.  Co.  No.  7328.  June  16,  1919,  cited 
in  note  in  P.U.R.1919F,  178  (power  to 
fix  reasonable  rates  notwithstanding 
ordinance  prescribing  rates) ;  Re  Mt. 
Carmel  Public  Utilities  &  S.  Go.  No. 
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7366,  May  7,  1919,  cited  in  note  in 
P.U.R.1919F,  178. 

Indiana. — Re  Northern  Indiana  Gas 
&  E.  Co.  No.  4227,  Feb.  21,  1919,  cited 
in  note  in  P.U.R.1919D,  139;  Re  North- 
ern Indiana  Gas  ft  E.  Go.  (1919)  P.U.R. 
1919F,  567. 

Kansas. — Re  Kansas  City  R.  Co. 
(1919)  P.U.R.1919E,  132;  Re  Topeka, 
R.  Co.  Docket  No.  2914,  June  24,  1919, 
cited  in  note  in  P.U.R.1919F,  177. 

Maine.— Biddeford  &  S.  Water  Co.  v. 
Itself  (1920)  P.U.R.1920B,  580;  Lin- 
coln County  Power  Co.  v.  Itself  (1919) 
P.U.R.1919C,  862;  Re  Presque  Isle 
Water  Co.  (1920)  P.U.R.1920C,  976. 

Maryland. — Warfteld  v.  Cumberland 
&  W.  Electric  R.  Co.  Case  No.  1603, 
Order  No.  4977,  June  5,  1919,  cited  in 
note  P.U.R.1919F,  178  (utility  has 
right  to  file  with  Commission  schedule 
of  rates  in  excess  of  franchise  rates). 

Massachusetts. — Re  Scituate  Water 
Co.  (1919)  P.U.R.1919D,  844. 

MisaonrL  —  Re  Edina  light  Co. 
(1919)  P.U.R.1919C,  616;  Springfield 
City  Water  Co.  v.  Springfield  (1919) 
P.U.R.1919D,  858;  Re  Joplin  ft  P.  R. 
Co.  (1919)  P.U.R.1919F,  171;  Re  Unit- 
ed R.  Co.  (1919)  P.U.R.1919F,  264; 
Re  Missouri  Gas  &  E.  Service  Co.  Case 
No.  1548,  April  28,  1919.  cited  in  note 
in  P.U.R.19ieF,  177;  Re  Missouri  Gas 
ft  E.  Service  Co.  Case  Nos.  1546,  1647, 
April  28,  1919,  cited  in  note  in  P.U.R. 
1919F,  177;  Re  Lafayette  Teleph.  Co. 
(1919)  P.U.R.1920A,  169;  Kansas  City 
R.  Co.  v.  Kansas  City  (1019)  P.U.R. 
1920A,  926. 

Montana. — Re  Mission  Range  Power 
Co.  (1920)  P.U.R.1920C,  66. 

New  Jersey. — Re  Hackensack  Water 
Co.  (1920)  P.U.R.1920G,  160. 

New  York.— Granville  v.  Granville 
Electric  &  G.  Co.  (1919)  P.U.R.i919C, 
540  (gas  and  electric  rates)  ;  Sag  Har- 
bor V.  Long  Island  Gas  (3orp.  (1919) 
P.U.R.1919E,  163  (gas  rates). 

PennsylTania.  —  Chamber  of  Com- 
merce V,  West  Chester  Street  R.  Co. 
(1919)  P.U.R.1919D,  130;  Allied  Print- 
ing Trades  Council  v.  Scranton  R.  Co. 
(1919)  P.U.R.1919D,  138;  New  Castle 
v.  Mahoning  &  S.  R.  &  Light  Co.  (1919) 
P.U.R.1919D.  783;  Beaver  v.  Beaver 
County  Light  Co.  (1919)  P.U.R.1919D, 
894;  Spencer  v.  Waverly,  S.  ft  A.  Trac- 
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tion  Co.  (1919)  P.U.R.1919E,  559; 
Moore  v.  Valleys  R.  Co.  (1919)  P.U.R. 
1919F,  493;  East  Pittsburgh  v.  Penn- 
sylvania Water  Co.  (1919)  P.U.R. 
1919F,  631 ;  Meadville  v.  Northwestern 
Pennsylvania  R.  Co.  (1919)  P.U.R. 
1919F,  637;  Tamaqua  v.  Eastern  Penn- 
sylvania Light,  tieat  &  P.  Co.  (1919) 
P.UJt.l919F,  712;  Seilersville  v.  High- 
land Gas  Co.  (1919)-P.U.R.1920A,  321; 
Fox  V.  Pine  Grove  Electric  Light,  Heat 
i  P.  Co.  (1919)  P.U.R.1920B,  380;  Re 
Lehigh  Valley  Transit  Co.  (1920) 
P.U.R.1920D,  584. 

Utah. — Be  Brigham  City  Municipal 
CV)rp.  (1919)  P.U.R.1919E,  339. 

West  Tirfiuia.— Re  West  Virginia 
Traction  &  B.  Go.  (1919)  F.U.R.1919E, 
»S. 

Wisconsin. — Milwaukee  v.  Railroad 
Commission  (1920)  P.U.R.1920B.  976. 

The  note  does  not  cover  the  question 
as  to  the  conditions  under  which  fran- 
chise nUe  increases  will  be  granted 
by  utility  commissions,  assuming  that 
tke  power  extsts  to  authorize  the  in- 
crease. Sec,  for  example.  Re  St.  Joseph 


Transmission  Co.  (1920;  Mo.)  P.U.R. 
1920C,  670,  where  the  Missouri  Com- 
mission denied  an  application  for  in- 
crease in  rates  for  electricity,  although 
holding  that  it  had  authority  to  grant 
the  increase,  where  the  rates  were 
fixed  in  a  franchise  which  had  been 
entered  into  in  January,  1918,  during 
disturbed  economic  conditions  inci- 
dent to  the  World  War,  the  contract 
providing  that  it  should  be  in  force 
for  ten  years,  and  that  the  rates  dur- 
ing this  period  should  not  be  modified 
or  changed.  The  view  was  taken  that 
the  rate  increase  should  not  be  per- 
mitted in  this  instance,  in  view  of  the 
fact  that  the  utility  had  only  recently 
entered  into  the  franchise  contract, 
and  had  done  so  at  a  time  when  con- 
ditions were  abnormal,  that  the  Com- 
mission in  any  case  would  proceed 
with  caution  in  interfering  with  this 
class  of  contracts,  and  only  do  so  for 
the  public  interest  where  emergencjr 
conditions  arose  after  the  contract  was 
made.  B.  B.  H. 


I.  SILVERSTIN  et  al.,  Reepts., 

V. 

KOHLER  &  CHASE  et  aL,  Appta. 

^  Omlif^mia  Supreme  Court  -(Dept.  If:  9)-^  August  IS,  1B19. 

(_  Cal.  — ,  183  Pac  451.) 

ttwtx  —  conversimi  —  taking  possession  under  cmditional  sale. 

1.  Taking  forcible  possession  of  property  under  a  conditional  sale  after 
default  in  instalments  of  purchase  money  is  not  a  conversion  of  the  prop- 
erty. 

[See  note  on  this  question  beginning  on  page  1180.] 


Sale  —  condition  —  instrument  in 
form  of  lease. 

2.  An  agreement  by  which  one  un- 
dertakes to  lease  a  piano  at  a  specified 
rental  per  month,  and  at  the  termina- 
tion of  a  certain  number  of  months 
pay  when  the  title  shall  vest  in 
hini,  is  a  conditional  sal^  and  not  a 
lease. 

[See  24  R.  C.  L.  449.] 
—  taking  judgment  for  instalments  — 
effect. 

3.  Taking  Judgments  for  the  instal- 
ments of  purchase  price  due  under  a 


conditional  sale,  which  are  less  than 
the  whole  purchase  price,  does  not 
vest  title  in  the  vendee. 

[See  24  B.  G.  L.  4S3.] 
Assault      attempt  to  secure  possca- 

sitm  under  omditional  sale. 

4>  One  attempting  to  secure  posses- 
sion of  property  sold  under  condition- 
al sale,  on  default  in  instalments  of 
purchase  price,  is  liable  in  damages 
for  assault  committed  upon  the  one  in 
possession. 

[See  24  R.  C.  L.  486;  see  note  in  $ 
A.L.R.  1004.1 
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Appeal  —  questiOBB  not  properly  pre- 
sented. 

6.  The  appellate  court  cannot  con- 


sider questions  not  presented  in  the 
briefs  as  required  by  statute. 
[See  2  R.  C.  L.  177.] 


Appeal  by  defendants  from  a  judgment  of  the  Superior  Court  for  Los 
Angeles  County  (Hewitt,  J.)  in  favor  of  plaintiffs  in  an  action  brouj^tto 
recover  the  value  of  a  piano  belonging  to  them,  alleged  to  have  been  con- 
verted  by  defendant,  and  for  damages  for  personal  injuries  to  the  plaintiff 
wife  at  the  time  of  the  forcible  taking  of  the  piano.  Modified  and  affinned. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Lewis  German  Jones,  Hen-    accept   delivery   of   said  instra- 


ry  Wetherhom,  G.  C.  Ringolsky,  and 
H.  A.  I.  Wolch  for  appellants. 

Messrs.  Drew  Pruitt  and  John  Den- 
nison  for  I'espondents. 

Wilbur,  J.,  delivered  the  opinion  of 
the  court : 

Plaintiffs,  husband  and  wife, 
brought  this  action  to  recover  from 
defendants  the  value  of  a  certain 
piano  belonging  to  the  plaintiffs, 
alleged  to  have  been  converted  by 
the  defendant,  and  for  damages  for 
personal  injuries  suffered  by  the 
plaintiff  Ida  Silverstin  at  the  time 
of  the  forcible  taking  of  such  piano, 
and  for  punitive  damages.  The 
court  rendered  judgment  for  $360, 
the  value  of  the  piano,  and  for  $150 
.  actual  damages  for  personal  in- 
juries suffered  by  the  plaintiff  Ida 
Silverstin.  The  controversy  be- 
tween the  parties  grows  out  of  an 
agreement  entered  into  between  de- 
fendants' assignor,  S.  Borax  & 
Company  and  I.  Silverstin,  relating 
to  said  piano,  dated  October  10, 
1913.  This  contract  purports  to 
lease  the  piano  in  question  for 
$500,  $110  of  which  is  acknowl- 
edged to  have  been  received,  and 
the  balance  of  $390  agreed  to  be 
paid  in  monthly  instalments  of  $10, 
commencing  on  the  1st  day  of  No- 
vember, 1918.  The  contract  also 
provides : 

"Third.  When  all  of  said  rental 
with  interest  thereon  as  aforesaid 
is  paid,  then  upon  the  payment  by 
me  of  $1,  as  consideration  therefor, 
the  title  of  said  instrument  is  to  be 
vested  in  me,  and  S.  Borax  &  Com- 
pany is  to  give  me  a  bill  of  sale  ot 
the  same. 

"Fourth.  It  is  also  agreed  that 
in  the  event  that  I  shall  refuse  to 


ment,  or  fail  to  pay  either  of  said 
monthly  instalments,  or  interest 
thereon  at  maturity,  or  violate  any 
provision  of  this  lease,  then  at  the 
option  of  S.  Borax  &  Company  all  of 
said  rental,  together  with  interest 
thereon  as  aforesaid,  shall  in  either 
of  said  cases  immediately  become 
due  and  payable,  and  S.  Borax  & 
Company  may  at  its  option  upon 
such  default  enforce  payment  of 
the  entire  sum  then  unpaid  and  in- 
terest thereon,  or  S.  Borax  &  Com- 
pany may,  at  its  optkfa,  ta^  pos- 
session of  said  instrument  and 
cancel  this  lease,  and  in  that  event  I 
hereby  agree  to  surrender  and  re- 
turn said  instrument  to  it  in  as 
good  condition  as  when  received, 
customary  wear  by  careful  usage 
excepted." 

S.  Borax  &  Company  assigned 
their  interest  in  the  contact  and  in 
the  piano  to  the  defendants  Kohier  & 
Chase.  The  plaintiffs  paid  ^0  and 
no  more.  In  June,  1915,  defend- 
ants sued  I.  Silverstin  for  the 
monthly  payments  then  due, 
amounting  to  $140  principal  and 
$27.30  interest,  obtaining  a  judg- 
ment therefor,  which  judgment  has 
never  been  paid.  Plainttffs  failed 
to  pay  any  subsequently  accruing 
instalments,  and  on  July  19,  1916, 
defendants  took  possession  of  the 
piano. 

It  is  asserted  that  the  trial  court 
decided  the  case  on  the  theory  that 
the  contract  in  question  was  a  con- 
ditional sale;  that  the  sellers,  by 
bringing  suit  for  the  instalments  of 
the  purchase  price,  elected  to  re- 
cover the  purchase  price,  thereby 
confirming  title  in  the  plaintiffs, 
and  thereafter  had  no  right  to  re- 
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cover  poBsaBflion  of  the  property, 
and  that  4heir  act  in  takinfir  posses- 
sion thereof  was  a  conversion  of 

«iue^-di«o«-  the  property.  This 
iBatmnevt  im      agreement  is  a  con- 

t.rm  .f  le«e.        ^itioUAl  Salc  of  the 

piano,  although  in  form  a  lease. 
Van  Allen  v.  Francis,  123  Cal.  474, 
66  Pac  339 ;  Perkins  v.  Mettler,  126 
Cal.  10(L  58  Pac  3^;  Lundy  Furni- 
ture Co.  V.  White,  128  Cal.  170.  79 
Am.  St  Rep.  41,  60  Pac.  759 ;  Mun- 
cy  V.  Brain,  168  Cal-  307,  110  Pac. 
945;  Wiley  B.  Allen  Co.  v.  Wood,  32 
Cal.  App.  76,  162  Pac.  121 ;  Adams 
V.  Anthony,  178  Cal.  158.  172  Pac. 
593;  American  Can  Co.  v.  White, 
130  Ark.  381, 197  S.  W.  695;  Young 
V.  PhUlips.  203  Mich.  666.  169  N. 
W.  822.  The  authorities  through- 
out the  United  States  are  not  uni- 
form on  the  question  as  to  when  a 
vendor  in  a  conditional  sale  must  be 
held  to  have  elected  to  pursue  the 
remedy  of  collecting  the  purchase 
money  rather  than  the  recovery  of 
the  property  itself.  In  many  states 
it  is  held  that  where  Uie  full 
amount  of  the  purchase  price  is 
due,  and  the  seller  brings  an  action 
to  recover  the  same,  he  Uiereby  con- 
firvaa  the  title  in  the  purchaser. 
This  rule  has  been  recognized  in 
this  state.  Parke  &  L.  Co.  v.  White 
River  Lumber  Co.  101  Cal.  37,  35 
Pac  442;  Holt  Mfg.  Co.  v.  Ewing, 
109  Cal.  367,  42  Pac  436;  BaUey  t. 
Hervey.  186  Mass.  172;  Frisch  t. 
Wells,  200  Mass.  429,  23  L.R.A. 
(N.S.)  144,  86  N.  E.  775;  Galbraith 
V.  Mairo,  —  Okla.  — ,  174  Pac.  617, 
and  cases  cited;  Jordan  v.  Peek.  103 
Wash.  94,  178  Pac.  726.  In  Parke. 
&  L.  Co.  v.  White  River  Lumbei*  Co. 
supra,  we  followed  the  Massachu- 
setts rule  as  announced  in  Bailey  v. 
Hervey,  136  Mass.  172.  That  court 
in  a  recent  case  has  clearly  indi- 
cated the  difference  between  a  suit 
for  the  whole  purchase  price  under 
such  a  contract  after  the  entire 
purchase  price  has  become  due  and. 
such  an  action  for  a  part  of  the  pur- 
chase price  where  some  of  the  in- 
stalments alone  are  due.  Russell  v. 
Martin.  232  Mass.  379,  122  N.  E. 
447.  In  that  case  it  was  said :  'The 


plaintiff  [vendor]  undoubtedly  could 
have  sued  on  each  note  as  it  f^l 
due,  and  still  retained  title." 

It  was  expressly  so  held  in  Haynes 
V.  Temple,  198  Mass.  372,  84  N.  E. 
467.  The  recovery  of  possession  of 
the  property  and  of  the  purchase 
price  thereof  are  not  always  incon- 
sistent remedies  under  such  con- 
tracts. In  recent  decisions  of  this 
court  we  have  pointed  out  that  the 
retaking  of  possession  by  a  seller 
under  a  conditional  sale,  for  default 
of  the  purchaser,  is  not  always  to 
be  considered  an  election  to  waive 
pursuit  of  the  purchase  price,  and 
may  be  entirely  consistent  with  the 
rights  of  the  purchaser  to  recover 
such  price.  Matteson  v.  Equitable 
Min.  &  MiU.  Co.  143  CaL  436.  77 
Pac.  144.  See  also  Muncy  v.  Brain, 
158  Cal.  307.  110  Pac  945;  Adams 
V.  Anthony,  178  Cal.  168,  172  Pac 
593. 

In  the  case  at  bar  the  seller  sued 
for  instalments  of  the  purchase 
price  which  were  due  under  the 
terms  of  the  contract,  and  allowed 
the  purchaser  to  remain  in  posses- 
sion according  to  the  contract. 
There  was  nothing  in  this  inconsist- 
ent with  the  terms  of  the  contract. 

The  money  was 
mAVT^r'"**'"     due,  by  its  terms, 

right  to  recover 
the  same.  Civ.  Code,  §  1047.  Such 
recovery  was  not  inconsistent  with 
a  continuing  contract  between  the 
parties.  Peurrung  v.  Carter-Crume 
Co.  (C.  C.  S.  D.  Ohio)  110  Fed.  107. 
There  is  no  difference  in  principle, 
in  favor  of  the  purchaser,  between 
such  recovery  of  the  instalments 
due  and  the  payment  of  those  instal- 
ments by  the  purchaser  without 
suit.  The  seller  was  not  therefore 
put  to  his  election  between  two  in- 
consistent remedies.  If  he  had  ex- 
ercised the  option  given  him  under 
the  contract  to  declare  the  whole  of 
the  purchase  price  due,  and  sued 
for  the  amount,  the  situation  would 
have  been  entirely  different,  under 
the  authorities  cited.  Here  he 
acted  in  accordance  with  the  con- 
tract.   When,  therefore,  the  pur- 
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chaser  subsequently  defaulted  in 
ihG  payment  of  other  instalments, 
defendants  had  a  right,  under  the 
.    tenns  of  the  con- 

Ii^-^HmiSk"'  *°  retake  pos- 

poaavMiDn        fiession,   and  such 
«o«i  MM^.^'     taking,  even  though 
forcible,    did  not 
amount  to  a  conversion  of  the  prop- 
erty. 38  Cyc.  2021,  note  10.  Plain- 
tiflE's  judgment,  therefore,  for  the 
value  of  Uie  piano,  upon  the  theory 
that  the  title  thereto  had  passed  to 
the  purchaser  by  reason  of  the  sell- 
er's suit  to  recover  instalments  of 
the  purchase  price,  is  erroneous.  De- 
fendants are  only  liable  for  the  as- 
sault upon  the  person  of  the  plain- 
tiff Ida  Silverstin, 

mmpITm  were  only 

S^arc  p«wiM>-     justified  in  taking 
MWi«r.^i  mmim,  possession   of  the 
property  without 
process  of  law,  where  such  posses- 


sion could  be  secured  peaceably. 
Rosenthal  v.  McMann,  99  CaL  605, 
29  Pac.  121. 

The  judgment  for  the  personal  in- 
juries suffered  by  the  plaintiff  Ida 
'  Silverstin  is  attacked  because  of  an 
alleged  failure  of  the  evidence  to 
support  the  finding.    This  point 
cannot   be  coiwid- 
ered  for  the  reason  «ucrtioBa  wt 
that  the  app^  is 
based  on  a  type- 
written transcript,  aind  the  evidence 
on  that  subject  is  not  printed  iii  the 
brief,  as  required  by  law.  Code  Civ. 
Proc.  §  953c. 

The  judgment  is  modified  by  re- 
ducing the  amount  thereof  to  i^l50, 
with  interest  from  the  date  of  the 
judgment,  and  is  affirmed  aa  modi- 
fied, appellant  to  recover  costs  of  ap- 
peal. 

We  concur:  Lchbob,  J.;  Mclvin,  J. 


ANNOTATION. 


UMBtf  for  asHmll  or  trespass  in  fbrdMy  retaldng  prapcrlf  soU  ooii£lioiMlly. 


I.  Gttnerml  rule,  1180. 
II.  Futi  diowiiiff  ainult  and  battery 

or  treipan,  1182. 
III.  Liability  of  seller  for  act  of  em- 
ployee, 1182. 

/.  General  rule. 

By  the  great  weight  of  authority  it 
is  held  that  where  the  buyer  of  prop- 
erty upon  conditional  sale  makes  de- 
fault in  his  payments  and  by  the  terms 
of  the  agreement  the  seller  Is  author- 
ised in  such  event,  to  retake  the  prop- 
erty, he  is  entitled  under  this  power 
to  repossess  himself  of  the  property 
if  he  can  do  so  peaceably,  but  if  the 
buyer  objects  and  protests  against  the 
seller's  retaking  the  property,  and  ob- 
structs him  in  so  doing,  it  is  the  duty 
of  the  seller  to  resort  to  legal  process 
to  enforce  his  rights  to  repossession. 
He  is  not  entitled  to  use  force,  and  he 
is  guilty  of  an  assault  and  battery  or 
of  trespass,  as  the  ease  may  be,  if  he 
does  so. 

Alabama. — Stowers  Furniture  Co.  v. 

Brake  (1908)  158  Ala.  639,  48  So.  89; 
Singer  Sewing  Mach.  Co.  v.  Methvin 
(1913)  184  Ala.  564,  63  So.  997;  Crews 


v.  Parker  (1915)  192  AU.  883,  68  So. 
287. 

California. — SiLVsssnN  v.  Kohleb 
(reported  herewith)  ante,  1177. 

Indiana. — Singer  Sewing  Mach.  Co. 
V.  Phipps  (1911)  49  Ind.  App.  116,  94 
N.  E.  793. 

lowa^Bigga  v.  SeuflFerlein  (1914) 
164  Iow&,  241,  L.RJ^.1916F,  673,  145 
N.  W.  607. 

Kentucky.— White  Sewing  Mach.  Co. 
V.  Connor  (1901)  111  Ky.  827.  64  S. 
W.  841. 

Massachusetts. — Levi  v.  Brooks 
(1877)  121  Mass.  601 ;  Drury  v.  Hervej- 
(1879)  126  Mass.  519. 

MinnsBota. — Fredericksen  v.  Singer 
Mfg.  Co.  (1888)  38  Minn.  356,  37  N. 
W.  463. 

New  York.— O'Gonn ell  v.  Samuel 
(1894)  81  Hun,  357.  30  N.  Y.  Supp- 
889;  Peddie  v.  Gaily  (1905)  109  App. 
Div.  178,  96  N.  Y.  Snpp.  662;  Regg  v. 
Butler-Newhall  Co.  (1911)  72  Mise. 
387,  130  N.  Y.  Supp.  172. 

South  Carolina. — Pagan  v.  Drake 
Furniture  Co.  (1905)  73  S.  C.  364.  53 
S.  E.  542. 
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Texas.— Culver  v.  State  (1901)  42 
Tex.  Crim.  Rep.  645,  62  S.  W.  922. 

Washington.— Geisslet  v.  Geissler 
(1917)  96  Waah.  160,  164  Pac.  746, 
166  Pac.  1119. 

Wisconsin. — Gerstein  v.  C.  F.  Adams 
Co.  (1919)  169  Wis.  504,  173  N.  W. 
209. 

In  Biggs  V.  Seuflferlein  (1914)  164 
Iinra,  241,  L.R.A.1915F,  673,  145  N. 
W.  507,  it  is  said  to  be  well  settled 
**that  the  mere  right  to  the  possession 
of  property  does  not  entitle  the  party 
to  take  the  same  from  the  one  in  the 
actual,  rightful  possession  by  force  or 
violence.  But  to  recover  possession, 
under  such  circumstances,  resort  must 
be  had  to  legal  proceedings.  But 
where  one  has  the  actual  right  to  the 
possession  and  obtains  possession  of 
the  property  to  which  he  had  the  right 
of  possession,  from  the  one  actually 
in  possession,  with  his  consent,  he  may 
thereafter  maintain  his  possession  by 
the  use  of  force.  ...  If  one  at- 
tempts to  take,  or  takes,  another's 
property  from  his  possession,  without 
right  and  agaiinat  his  will,  the  owner 
or  person  in  charge  may  protect  his 
possession;  or  retake  the  property,  by 
the  use  of  necessary  force.  He  is  not 
bound  to  stand  by  and  submit  to 
wrongful  dispossession  when  he  can 
stop  it,  and  he  is  not  guilly  of  assault, 
in  thus  defending  his  right,  by  using 
force  sufficient  to  prevent  the  pn^erty 
from  being  carried  away/' 

In  the  foregoing  case,  according  to 
the  seller's  claim,  when  he  called  up- 
on the  buyer  of  a  range  for  the  pay- 
ment of  the  balknce  due,  the  buyer 
told  him  to  take  the  range,  which  he 
proceeded  to  do;  before  he  had  re- 
moved the  range  from  the  buyer's' 
residence,  however,  the  buyer  changed 
her  mind  and  told  him  he  could  not 
move  it.  It  was  held  that  under  these 
ci|pumstances,  if  the  seller's  claim  was 
tme,  he  had  the  right  to  use  necessary 
force  to  remove  the  property.  The 
buyer,  however,  denied  ever  having 
authorized  the  seller  to  take  posses- 
sion of  the  property,  and  claimed  that 
she  at  all  times  objected  thereto,  as 
regards  this  claim,  it  was  held  that  if 
it  was  believed  by  the  jury,  then  the 
seller  was  guilty  of  assault  and  bat- 


tery if  he  used  any  force  to  remove 
the  property. 

In  Singer  Sewing  Mach.  Co.  v. 
Phipps  (Ind.)  supra,  it  is  held  that 
while  the  seller  of  an  article  upon  an 
instalment  contract  may  be  the  lawful 
owner  thereof,  and  may  have  the  right 
to  retake  the  property  upon  default 
of  payment,  yet,  since  the  possession 
of  the  buyer  is  lawful  in  its  inception, 
the  seller  will  be  guilty  of  an  assault 
and  battery  if  he  forcibly  removes  the 
property  against  the  objection  of  the 
buyer. 

But,  in  Lambert  v.  Robinson  (1894) 
162  Mass.  34,  44  Am.  St.  Rep,  326,  37 
N.  E.  753,  construing  a  contract  for 
the  sale  of  chattels  in  the  form  of  a 
lease,  giving  the  lessor,  upon  the  de- 
fault of  the  lessee,  the  right  to  enter 
upon  the  premises  and  retake  the  prop- 
erty, it  was  held  upon  the  assumption 
that  the  right  of  entry  had  arisen  be- 
cause of  default  in  the  rent,  that  this 
license  authorized  the  lessor  to  use 
such  force  as  might  be  necessary  to  re- 
take the  chattels. 

And  in  Wilmerding  v.  Rhodes 
Haverty  Furniture  Co.  (1905)  122  Ga. 
312,  60  S.  E.  100,  according  to  the 
headnotes,  the  vendor  in  a  condition- 
al sale  of  chattels,  by  the  terms  of 
which  he  is  given  a  right,  upon  default 
of  the  buyer,  to  take  possession  with- 
out legal  process,  etc.,  is  not  guilty 
of  a  trespass  where  he  exercises  the 
right  thus  given,  by  seizing  and  re- 
moving the  property  from  the  posses- 
sion of  the  personal  representative  of 
the  deceased  buyer. 

So,  in  W.  T.  Walker  Furniture  Co. 
V.  Dyson  (1908)  32  App.  D.  C.  90,  19 
L.R.A  (N.S.)  606,  it  is  held  that  where 
the  purchaser  of  property  by  condi- 
tional sale  fails  to  make  the  requisite 
payments,  and  the  seller  takes  posses- 
sion of  the  property  and  removes  the 
same,  using  no  more  force  than  neces- 
sary to  overcome  resistance  wrong- 
fully interposed  to  prevent  his  retak- 
ing the  property,  the  buyer  cannot 
recover  in  trespass  for  the  act  of  the 
seller  in  using  such  force.  The  court 
said  that  the  contract  authorized  the 
seller  to  retake  the  goods  upon  a 
breach  of  the  conditions  thereof,  and 
if  he  used  only  such  force  as  was  rea- 
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Bonably  neceaaary  in  overcomins  the 
resistance  the  buyer  wrongfully  inter- 
posed, he  is  not  guilty  of  a  trespass. 
If.  on  the  other  hand,  he  used  ex- 
cess force  he  was  guilty. 

II,  Facta  tiwwtng  amaauU  and  hattery 
or  tre»pass. 

In  Crews  v.  Parker  (1916)  192  Ala. 
383,  68  So.  287,  supra,  the  court  said 
that  "any  act  or  action  manifesting 
force  or  violence,  or  naturally  calcu- 
lated to  provoke  a  breach  of  the  peace, 
in  the  recaption  of  property,  renders 
the  actor  a  trespasser,  and  precludes 
him  from  availing  of  his  right  to  re- 
take the  property.  To  enter  one's 
premises,  and  notwithstanding  the 
possessor's  protest,  and  in  a  rude  and 
rough  manner,  to  take  chattels  against 
his  will,  is,  we  think,  clearly  not  an 
assertion  of  a  right  in  a  peaceable 
manner." 

Where  the  purchaser  of  a  sewing 
machine  upon  conditional  sale,  in  or- 
der to  prevent  the  seller  from  remov- 
ing the  property  from  the  premises, 
sat  upon  the  machine,  and  the  agent 
of  the  seller  tipped  the  machine  suffi- 
ciently to  cause  the  buyer  to  slide  off, 
causing  her  personal  injuries,  the  sel- 
ler is  liable  for  damages  for  an  as- 
sault and  battery.  Singer  Sewing 
Hach.  Co.  V.  Fhipps  (1911)  49  Ind. 
App.  116,  94  N.  E.  793,  supra. 

In  Drury  v.  Hervey  (1879)  126 
Mass.  619,  it  appeared  that  property 
conditionally  sold  was  in  the  posses-i 
sion  of  a  third  person.  The  seller  was 
held  guilty  of  an  assault  and  battery 
where  he  entered  upon  the  premises 
where  this  property  was  located,  and, 
in  order  to  secure  the  property,  pushed 
the  wife  of  the  third  person  in  whose 
possession  the  property  was  aside,  she 
objecting  to  his  teking  the  property 
until  the  buyer  thereof  had  returned, 
which  would  be  in  a  short  time. 

In  Pagan  v.  Drake  Furniture  Co. 
(1906)  78  &  C.  864,  63  S.  E.  642,  it 
was  held  proper  to  instruct  the  jury 
that  if  the  condition  upon  which  prop- 
erty had  been  sold  was  broken,  the  sel- 
ler would  have  the  right  to  take  it 
peaceably  and  quietly,  but  if  he  took 
it  in  a  reckless,  high-handed  manner, 
and  in  taking  it  injured  the  buyer,  he 
was  liable  for  an  assault  and  battery. 


and  punitive  damages  might  be  award- 
ed against  him. 

In  Gerstein  v.  C.  F.  Adams  Co. 
(1919)  169  Wis.  604,  178  N.  W.  209. 
a  corporation  was  held  liable  for  th« 
act  of  its  agent  !n  forcibly  taking  prop- 
erty from  the  buyer,  tearing  her  waist, 
and  punching  her  in  the  abdomen. 

In  Culver  v.  State  (1901)  42  Tex. 
Crim.  Rep.  646,  62  S.  W.  922,  it  ap- 
peared that  the  pnrchaser  of  rugs  up- 
on which  she  had  given  a  mortgage  in 
partial  payment  of  the  purchase  price 
stood  upon  the  rugs  in  order  to  pre- 
vent the  seller  from  retaking  the  same 
for  default  in  payments.  He  was  held 
guilty  of  aggravated  assault  by  strik- 
ing and,  knocking  her  off  the  rugs,  and 
taking  them  away.  The  court  said 
that,  conceding  that  the  mortgage  gave 
full  authority  to  appellant,  upon  de- 
fault in  payment  by  the  prosecafariz 
for  the  irugs,  to  take  peaceable  posses- 
sion of  the  same,  still  he  had  no  right 
to  go  to  the  home  of  prosecutrix  and 
enter  the  same  and  take  possessioa  of 
the  goods  against  her  consent,  the  eri- 
dence  showing  there  was  a  controvert . 
as  to  the  balance  due,  which  she  ift- 
sisted  was  only  60  cents,  while  be  »• : 
sisted  the  amount  wax  |L 

In  Peddle  v.  Gaily  (1906)  IM  App. 
Div.  178,  96  N.  Y.  Supp.  652,  supra,  it 
is  held  that  where  the  servant  of  the 
seller  forced  his  way  into  the  roems 
of  the  buyer,  seized  the  latter,  threw 
her  down  and  kicked  her,  the  employer 
was  liable  for  the  assault  and  hatter; 
thus  committed. 

In  O'Connell  v.  Samuels  (1894)  81 
Hun,  857.  30  N.  Y.  Supp.  889.  it  ap- 
peared that  the  agent  of  the  seller 
overcame  the  resistance  of  the  buyer 
to  his  entrance  into  her  home,  and  in 
doing  so  he  tore  her  dress  and  inflicted 
upon  her  some  bodily  Injuries;  this 
was  held  to  constitute  an  assault  sad 
battery  by  the  seller. 

III.  LiabUUy  of  seller  for  aet  •f  tm- 

It  has  been  held  that  although  tiw 

agent  is  not  instructed  to  use  forcible  ' 
means  to  enter  the  house  of  the  bayer 
or  to  do  acts  of  personal  violence  to 
get  possession  of  goods  sold  on  condi- ; 
tional  sale,  nevertheless,  when  he  pro- 
ceeds to  toke  the  proper^  in  a  Tie- 
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Itut  manner,  acting  in  th«  business  of 
Ms  employer,  he  ia  actinir  within  the 
Kope  of  his  employment  in  the  sense 
that  his  employer  is  liable  for  his  vio- 
lence. O'Connell  v.  Samuels  (1894) 
81  Hun,  367,  30  N.  Y.  Supp.  889,  siipra. 

A  corporation  is  liable  in  the  same 
manner  as  an  individual  to  respond  to 
damages  for  an  assault  committed  by 
its  agent  in  retaking  property  sold  con- 
ditionally, where  the  retaking  of  the 
property  was  within  the  range  of  the 
agenf  s  employment.  The  authority  of 
the  agent  to  enter  the  home  of  the 
buyer  and  take  possession  of  the  prop- 
er^ Is  sufficient  to  render  the  prin- 
cipal liable,  since  he  thereby  vests  the 
agent  with  a  discretion  in  determining 
the  manner  and  method  of  obtaining 
possession.  Singer  Sewing  Mach.  Co. 
T.  Phipps  (1911)  49  Ind.  App.  U6,  94 
N.  E.  793. 

In  Peddle  t.  Gaily  (1906)  109  App. 
DlT.  178,  95  N.  Y.  Supp.  652,  supra,  it 
a  also  held  that  authority  to  remove 
property  conditionally  sold  is  suffi- 
cient to  render  the  employer  respon- 
sible for  an  assault  and  battery  com- 
nittted  by  his  employeea  in  removing 
the  propertjr; 

The  fact  that  the  aeUer,  in  the  au- 
thority giveB  to  the  agent  to  take  pos- 
aesslon  of  goods  sold  conditionally, 
upon  default  of  the  buyer,  expressly 
forbade  him  using  force  or  making  an 
assault  upon  the  buyer,  does  not  re- 
lieve the  seller  from  liability  for  the 
tort  of  his  agent  in  forcibly  retaking 
the  property.  Regg  v.  Buckley-New- 
haUCo.  (1911)  72  Misc.  S87,  130  N.  Y. 
Supp.  172.  The  foregoing  decision  is 
based  upon  the  fact  that  the  princi- 
pal authorized  his  agent  to  retake  the 
goods  from  the  possession  of  the 
buyer,  thereby  vesting  in  the  agent 
a  discretion  in  determining  for  him- 
self whether  the  means  by  which  he 
repossessed  himself  of  the  property 
were  lawful. 

In  Gerstein  v.  C.  F.  Adams  Co. 
(1919)  169  Wis.  504,  173  N.  W.  209,  it 
is  held  that  the  employer  is  liable  for 
the  act  of  his  servant  in  assaulting 
the  buyer  of  goods  purchased  condi- 
tionally, while  he  is  attempting  to  re- 
take the  goods,  notwithstanding  the 
method  adopted  by  the  servant  to  get 


possession  is  not  authorized  1^  the 
employer,  and  even  may  have  been  pro- 
hibited by  him. 

In  Singer  Sewing  Mach.  Co.  v.  Meth- 
vin  (1913)  184  Ala.  654,  63  So.  997. 
supra,  the  facts  are  not  stated,  but 
they  are  held  to  be  sufficient  to  make  a 
case  for  the  jury  aa  to  the  liability  of 
the  seller  of  goods  upon  conditional 
sale  for  the  acts  of  its  agents  in  at- 
tempting to  retake  the  property. 

In  I.ambert  v.  Robinson  (1894)  162 
Mass.  34.  44  Am.  St.  Rep.  326,  37  N.  E. 
763,  it  is  held  that  the  seller  is  liable 
for  the  use  by  his' servants  of  excess 
force  in  retaking  goods  sold  under  a 
contract  of  lease,  and  it  was  further 
held  that  a  sufficient  showing  of  excess 
force  was  made  b^  evidence  that  when 
the  servants  knocked  at  the  door  of 
the  lessee's  home  and  it  was  opened  by 
one  of  his  daughter^  that  they  rushed 
into  the  house  in  a  violent  and  rude 
manner,  throwing  the  girl  back  upon 
the  stairs  and  frightening  her,  and 
tiiat  afterwards  one  of  the  servants 
went  around  to  the  rear  of  the  house 
and  opened  the  window,  jumped 
through  it  into  the  house,  and  pushed 
the  plaintiff's  wife  violently  against 
the  side  of  the  house. 

In  Levi  v.  Brooks  (1877)  121  Mass. 
501,  it  is  held  that  where  the  servants 
of  the  seller  of  goods  by  way  of  a 
lease  commit  an  assault  in  retaking 
the  goods  for  default  of  the  buyer  or 
lessee,  and  the  assault  is  committed  in 
the  execution  of  authority  given  the 
servants  by  the  lessor  to  retake  the 
property,  and  is  also  committed  for 
the  purpose  and  as  a  means  of  se- 
curing the  goods,  the  lessor  is  liable 
for  the  assault.  The  court  said  that 
the  ground  taken  by  the  defendant  that 
the  master  was  not  liable  for  a  wilful 
trespass  committed  by  a  servant  could 
not  be  sustained.  The  test  of  the  li- 
ability of  the  master  is  that  the  act  of 
the  servant  is  done  in  the  course  of 
doing  the  master's  work  and  for  the 
purpose  of  accomplishing  it.  If  so 
done,  it  is  the  act  of  the  master,  and 
he  is  responsible  whether  the  wrong 
done  be  occasioned  by  negligence  or 
by  the  wanton  and  reckless  purpose  to 
accomplish  the  master's  business  in  an 
unlawful  manner.  ' 
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In  Stowers  Furniture  Co.  v.  Brake 
(1908)  158  Ala.  639,  48  So.  89,  sttpra, 
it  was  held  that  where  the  seller  was 
notified  that  his  servants,  aiding  an 
officer  acting  under  an  invalid  writ, 
had  taken  goods  sold  conditionally 
through  the  exercise  of  force,  and  he 
thereafter  retained  the  goods,  al- 
though the  buyer  had  demanded  the 
same,  it  was  a  question  for  the  jury-  as 
to  whether  or  not  the  seller  thus  rati- 
fied the  acts  of  his  servants,  thereby 
rendering  him  liable  in  an  action  for 
assault  and  trespass. 

But  it  has  been  held  that  the  prin- 


cipal is  not  liable  where  the  act  of  tiw 
agent  is  unAuthorized.  As,  for  ex- 
ample, where  the  authority  of  an  agent 
is  limited  to  the  collection  of  instal- 
ments due  for  property  conditionally 
sold,  and  he  is  expressly  forbidden  to 
seize  the  property  sold.  If  in  this  re- 
gard he  violates  his  instractioits  by 
attempting  to  remove  the  proper^ 
from  the  buyer's  possession,  and  in  do- 
ing so  he  commits  an  assault  and  bat- 
tery,  the  principal  is  not  liable  there- 
for. Feneran  v.  Singer  Mfg. '  Co. 
(1897)  20  App.  DIv.  674,  47  N.  Y.Supp. 
284.  A.  6.  a 


CHARLES  S.  OWENS,  Plflf.  In  Err., 

V. 

LOUIS  C.  GREENLEE  et  al. 

CoUtrada  Buprtms  Court  ^  January  S, 

(—  Coio.  — ,  188  Pac.  721.) 

CMtribntSoB     coindoreers  of  negotiable  paper  —  absence  of  Mike  of  di» 
hmior. 

1.  Absence  of  protest  and  notice  of  dishonor  is  not  a  defenss  to  an  actiM 
hy  one  joint  indorser  of  negotiable  paper  to  compel  contribution  by  ^ 

coindorsers  to  the  amount  paid  by  him  upon  the  paper, 
{See  note  on  this  question  beginning  on  page  1188.] 

Contribution  —  insolveat  joint  debtar 
—  proportion. 

4.  Contribution  among  joint  in- 
dorsers  of  commercial  paper  must  be 
in  proportion  to  the  number  of  solvent 
sureties. 

[See  6  R.  C.  L.  1037.] 

Appeal  —  direction  of  jadgMcnt 

5.  Where,  upon  appeal  from  a  judg- 
ment for  defendant  in  an  action  for 
contribution,  the  parties  have  fully 
testified  and  the  right  to  contribution 
is  clearly  manifest,  the  court  wifl» 
upon  reversal,  direct  entry  of 
proper  judgment. 


—  rii^t  «f  accommodation  indorser. 

2.  One  joint  accommodation  in- 
dorser of  commercial  paper  may,  upon 
paying  the  amount  due,  have  ratable 
contribution  from  his  coindorsers. 

[See  6  R.  C.  L.  1036.] 
Joint  debtors  —  eifect  of  extra  secu- 
rity to  one. 

3.  Joint  indorsers  upon  commercial 
paper  are  not  relieved  from  liability 
because  one  of  their  number  obtains 
extra  security  from  the  principal  debt- 
or, if  the  proceeds  of  such  security  are 
credited  upon  the  debt,  so  that  all  are 
placed  on  an  equal  footing. 

[See  21  R.  C.  L.  113S.J 


Error  to  the  District  Court  for  the  City  and  County  of  Denver  (FeriTt 
J.)  to  review  a  judgment  in  favor  of  defendants  in  an  action  for  con- 
tribution. Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court 
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Measrs.  Frederick  T.  Henry,  Carlisle 
Fersnaon,  and  George  Marrs  for  plain- 
tiff in  error. 

Mr.  Gewge  P.  Steele  for  defendants 
in  error. 

Bailey,  J.^  delivered  the  opinion  of 
the  court: 

PlaintifT  brousrht  thi^  action  in 
equity  for  contribution.  At  the  close 
of  his  testimony  an  order  of  nonsuit 
was  entered.  This  order,  and  a 
judgment  of  dismissal  entered  in 
pursuance  thereof,  are  now  here  for 
review. 

It  appears  that  plaintiff  and  de- 
fendants were  joint  accommodation 
indorsers  of  drafts  aggregating 
$10,000,  drawn  at  various  times  dur- 
ing the  year  1913,  by  the  Colorado- 
Wyoming  Power  &  Reclamation 
Company  upon  Westling,  Emmet,  & 
Company,  of  Philadelphia.  The 
amount  thereof  the  plaintiff  ulti- 
mately had  to  pay  to  the  Colorado 
National  Bank  of  Denver,  in  whose 
favor  the  drafts  were  drawn. 

Plaintiff  and  his  coindorsers  were 
stockholders  in  the  Routt  County 
Development  Company.  Greenlee, 
Heberton,  and  Given  were  respec- 
tively president,  vice  president,  and 
secretary  thereof,  and  each  had  a 
salary  as  such  officers.  The  Colo- 
rado-Wyoming Power  &  I^eclama- 
tion  Company  was  organized  to  take 
over  the  business  of  the  Routt 
County  Development  Company,  but, 
owing  to  financial  troubles,  the 
actual  transfer  never  took  place. 

The  first  draft  for  $10,000  was 
drawn  April  1st,  191S,  and  was  pay- 
able to  the  order  of  the  Colorado 
National  Bank  of  Denver,  July  1st, 
1913.  Prior  to  the  delivery  to  the 
bank,  the  draft  was  duly  indorsed 
by  the  defendants  and  the  plaintiff. 
There  appecu^  to  have  been  no  direct 
communication  between  plaint^ 
and'txreenlee  and  Heberton  in  refer- 
ence to  the  conditions  under  which 
the  parties  were  to  indorse,  the  de- 
fendant Given  having  acted  as  inter- 
mediary in  all  negotiations;  each 
one  consented,  however,  as  the 
prooft  show,  to  indorse  only  if  the 
others  did.  Such  was  the  agreement 
and  understanding;  that  is,  common 
9  A.L.R.— 76. 
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indorsement  by  all,  and  mutual  lia- 
bility. 

It  is  shown  conclusively  that  it 
was  necessary  to  promptly  raise 
money  to  save  the  company,  and 
that  the  amount  of  the  dnift  in 
question  could  be  secured  from  the 
Cotorado  National  Bank,  if  Owens 
indorsed.  There  is  abundant  testi- 
mony to  establish  that  the  defend- 
ants knew  that  Owens  would  not 
lend  his  signature  to  the  x>aper  un- 
less the  defendants  also  indorsed. 
Later  it  appears  that  Owens  de- 
manded additional  security,  and  re- 
ceived a  deed  to  certain  Und  from 
the  Reclamation  Company  for  the 
purpose. 

When  this  draft  became  due  it 
was  renewed  by  two  others,  each  for 
$5,000,  indorsed  as  before.  One  of 
them  was  again  renewed  on  Sep- 
tember 1st,  1913,  this  renewal  being 
indorsed  only  by  Owens  and  the  de- 
fendant Given.  The  other  became 
due  in  October  and  was  protested 
and  notice  given  to  Owens,  Given, 
and  the  Colorado  National  Bank. 

The  other  renewal,  which  bore  the 
indorsement  of  Owens  and  Given 
only,  was  likewise  dishonored  at 
maturity  and  protested,  and  notice 
given  as  before.  Both  drafts  were 
thereafter  paid  by  Owens  with  in- 
terest. The  land  deeded  to  Owens 
was  foreclosed,  and  after  deducting 
the  amount  expended  in  clearing  off 
an  encumbrance  thereon,  and  in  dis-  . 
charging  other  necessary  expenses, 
the  balance  of  the  sale  price  was 
credited  on  account  of  the  drafts. 
By  this  suit  plaintiff  seeks  to  recov- 
er ratable  contribution  for  the  bal- 
ance of  his  outlay,  after  giving  cred- 
it for  the  net  amount  realized  from 
the  sale  of  the  land  security. 

It  is  not  denied  that  d^endants 
and  plaintiff  were  joint  accommoda- 
tion indorsers  of  the  paper  in  ques- 
tion, but  the  defendants  contend 
that  they  were  entitled  to  notice  of 
dishonor  and  protest  under  §  4552, 
the  Negotiable  Instruments  Act, 
Rev.  Stat.  1908.  There  is  no  merit 
in  this  claim,  because  this  action  is 
not  brought,  upon  the  drafts  them- 
seives,  but  is  stridly  a  suit  in 
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equity,  for  reimbursement  to  plain- 
tiff for  his  payment  of  a  joint  liabil- 
ity. If  it  were  a  suit  between  a  third 
party,  a  holder  for  value  in  due 
course,  and  the  indorsers,  then  a 
different  rule'  would  prevail ;  but  as 
this  is  distinctively  an  eqaitoble  ac- 
tion, between  coindorsers  only,  to 
such  action  the  pro- 
contrtbnti**-  visions  of  the  Nego- 
nS^^ttabfrpofer  tiable  Instruments 
;r?fi«"Sf  •*  Act,  as  to  notice  of 
diabo-or.  dishonor  and  pro- 

test, have  no  appli- 
cation whatever,  because  no  ques- 
tion concerning  the  negotiation  of 
or  liability  upon  commercial  paper 
is  involved.  Sloan  v.  Gibbes,  56  S. 
C.  480,  76  Am.  St.  Rep.  559,  35  S. 
E.  408;  Mercantile  Bank  v.  Busby, 
120  Tenn.  652,  113  S.  W.  390;  Hun- 
ter V.  Harris,  63  Or.  505,  127  Pac. 
786.  It  is  clearly  manifest  from  his 
written  opinion,  brought  up  in  the 
record,  that  the  learned  trial  judge 
fell  into  the  error  of  holding  that  the 
case  is  controlled  by  the  provisions 
of  the  Negotiable  Instruments  Act, 
and  that  for  lack  of  notice  of  dis- 
honor and  protest  required  thereby, 
and  for  that  reason  alone,  he  errone- 
ously concluded  that  the  defendants 
were  not  liable. 

It  is  admitted  that  Owens  paid 
the  drafts,  and  the  testimony  of  the 
defendants  themselves  shows  that 
they  received  substantial  benefit 
Irom  such  indorsement.  The  par- 
ties, as  joint  accommodation  indors- 
ers, were  alike  liable,  and  since  one 

-PiKbt  of  ««co—  0^  t^em  has  paid 
M»^«*'«n  the  debt,  he  should, 

in  equity  and  good 
conscience,  have  ratable  contribu- 
tion from  his  coindorsers.  The  rule, 
as  stated  in  6  R.  C.  L.  H  2,  page  1036, 
is  as  follows :  "It  is  a  familiar  prin- 
ciple that,  when  several  parties  are 
equally  liable  for  the  same  debt  and 
one  is  compelled  to  pay  the  whol^  of 
it,  he  may  have  contribution  against 
the  others  to  obtain  from  them  pay- 
ment of  their  respective  shares.  It 
is  almost  universally  conceded  that 
this  doctrine  is  not  founded  on  con- 
tract, but  on  an  acknowledged  prin- 
ciple of  equity,  which  requires  that 


those  who  voluntarily  assume  a 
common  burden  should  bear  it  in 
equal  proportions.  And  when  any 
burden  ought,  from  the  relation  of 
the  parties,  or  in  respect  of  propert}' 
held  by  them,  to  be  equally  borne, 
and  each  party  is  an  sequali  jure, 
contribution  is  due." 

In  Hagerthy  v.  Phillips.  83  Me. 
336,  22  Atl.  223,  it  was  sought  to  re- 
cover contribution  for  having  paid  a 
note  upon  which,  with  two  others, 
the  plaintiff  was  an  indorser.  The 
court,  in  holding  that  plaintiff  had 
a  right  to  contribution,  said  (83  Me. 
at  page  339) :  **Does  the  evidence 
justify  the  conclusion?  Not  a  word 
was  spoken  by  one  indorser  to  an- 
other during  the  negotiation.  The 
facts  were  communicated  through 
Mason.  Each  promised  to  sign  if 
others  would.  If  the  act  done  was 
the  act  promised  to  be  done,  the  or- 
der of  signing  was  immatoial,  be- 
cause, it  was  not  a  qualification  of 
the  promise.  Each  indorser  made 
precisely  the  same  promise.  Each 
was  as  much  entitled  to  sign  last  as 
the  other.  The  first  and  second 
signers  required  assurance  that  the 
third  would  sign, — a  useless  for- 
mality if  their  Hsk  was  not  lessened 
thereby.  They  understood  that  the 
indorsers  were  to  be  holden  alike, 
basing  their  conclusion  on  precisely 
the  same  facts  that  were  presented 
to  the  defendant  to  induce  him  to 
sign.  The  request  of  Mason  was 
that  the  defendant  would  indorse  for 
him,  not  for  others.  The  idea  was  to 
divide  the  risk  among  his  friends. 
The  defendant's  promise  was  not  to 
indorse  last,  but  to  indorse.  He  was 
not  to  do  an  act  alone — ^the  three 
were  to  do  the  act.  Thie  three  did  it, 
sharing  obligation  and  risk  alike." 

In  Hunter  v.  Harris,  supra,  the 
court,  in  holding  that  failure  to  nve 
notice  of  dishonor  to  a  cosurety  will 
not  defeat  contribution  as  between 
cosureties,  said,  in  63  Or.  at  page 
509:  "According  to  the  evidence  in 
the  record.  Hunter  and  Harris  each 
proposed  that  he  would  sign  the  note 
in  question  if  the  other  would.  Each 
accepted  the  other's  proposition  by 
signing  the  same.  It  is  not  mat^l 
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by  what  medium  this  proposal  was 
conveyed  from  one  to  the  other, 
whether  by  letter,  wire,,  or  through 
Mr.  Hulse,  the  accommodated  party. 
As  beween  these  two  parties  to  the 
note  they  were  cosureties.  Accord- 
ing to  this  construction  of  the  evi- 
dence the  defendant  would  be  liable 
to  plaintiff  upon  the  theory  of  law 
conceded  by  counsel  for  defendant. 
In  other  words,  we  think  there  was  a 
contract,  understanding,  or  agree- 
ment between  plaintiff  and  defend- 
ant by  which  they  were  to  be  cosure- 
ties on  the  note.  Under  these  cir- 
cumstances defendant,  Harris,  in  so 
far  as  this  plaintiff  is  concerned, 
was  not  entitled  to  notice  of  dishon- 
or as  an  indorser  under  the  provi- 
sions of  §  5922,  L.  O.  L.,  and  was  not 
released  by  want  of  such  notice." 

Discussing  the  nature  of  the  suit, 
the  court  continues:  "It  should  be 
borne  in  mind  that  this  is  an  action 
between  the  parties  to  the  note,  for 
contribution  as  cosureties.  ,  .  . 
Strictly  speaking,  it  is  not  based 
upon  the  note,  which  had  run  its 
course  and  been  paid  before  suit. 
In  the  examination  of  this  question 
it  is  wcHrtby  of  note  that  a  aurety  on 
a  negotiable  instrument  is  not  men- 
tioned in  the  Negotiable  Instru- 
ments Law.  This  law  provides  that, 
in  any  case  not  provided  for  in  the 
act,  the  rules  of  the  Law  Merchant 
shall  govern." 

It  is  admitted  that  all  of  the  in- 
dorsements were  placed  upon  the 
draft  before  it  was  negotiated,  to 
make  it  acceptable  to  the  bank,  and 
from  the  evidence  it  is  plain  that 
this  was  done  chiefly  for  the  advan- 
tage of  the  defendants,  and  it  is  ap- 
parent that  they  in  fact  did  receive 
substantial  benefits  from  the  trans- 
action. The  judgment  rendered  in 
this  case  must,  therefore,  be  re- 
versed under  the  settled  rule  that 
where  several  persons  are  liable  for 
the  same  debt,  and  one  of  them  pays 
it,  he  has  an  action  in  equity  for  con- 
tribution against  his  codebtors. 

Nor  is  there  any  merit  in  the 
claim  that  because  certain  land  was 
conveyed  to  plaintiff  as  partial  se- 
curity the  parties  were  not  placed 
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upon  an  equal  footing.  Since  the 
net  proceeds  from  the  sale  of  the 
land  were  credited  upon  tiie  joint 
liability,  it  is  clear  that  the  defend- 
ants have  and  can  have  no  ground  of 
complaint,  on  that  score.  The  fact 
that  a  cosecurity  d-btor^ 
may  have  in  his  pos-  ^'•ct  »<  extr» 
session  securities  to  "» •»»•- 

indemnify  him  against  the  default 
of  his  principal  in  no  sense  preju- 
dices his  right  to  contribution.  2 
Dan.  Neg.  Inst.  6th  ed.  §  1341;  EUi- 
ott,  Contr.  §  3983;  Crayton  v.  John- 
son, 27  Ala.  503,  606.  The  situa- 
tion of  the  parties  is  equal  when 
they  are  under  a  common  burden  or 
liability,  whether  their  respective 
liabilities  are  in  the  dame  or  differ- 
ent amounts.    13  G.  J.  822. 

Upon  principle  and  authority 
plaintiff  has  a  plain  right  to  the  re- 
lief prayed.  The  whole  purpose  of 
the  Law  Merchant  prior  to  the  adop- 
tion of  the  uniform  Negotiable  In- 
struments Act  was  to  make  bills  of 
exchange  and  checks,  when  put  into 
circulation,  to  that  extent  take  the 
place  of  money.  The  rules  by  stat- 
utes and  decisions  were  so  adopted 
for  the  protection  of  the  purchaser 
for  value  in  due  course,  and  the  mak- 
ers and  mdorsers  in  relation  to  third 
persons.  That  act  simply  endeavors 
to  codify  these  rules,  and  to  adopt 
wKat  seemed  to  be  the  best  and 
most  uniform  for  given  cases. 
Neither  the  Law  Merchant  nor  the 
Negotiable  Instruments  Act  at-^ 
tempted  or  attempts  to  prescribe  or 
determine  the  rights  of  joint  indora- 
ers  or  j  oint  makers  as  between 
themselves.  These  rights  are  left 
to  be  settled  according  to  the  princi- 
ples of  the  common  law  and  the 
equities  between  the  parties.  2  B. 
C.  L.  1123;  8  C.  J.  291;  Sloan  v. 
Gibbes,  56  S.  C.  480,  76  Am.  St.  Rep. 
559,  35  S.  E.  408;  Hunter  v.  Harris,. 
68  Or.  505,  127  Pac.  786,  supra. 

It  is  not  questioned  that  Given  is 
insolvent,  and  plaintiff  prays  judg- 
ment, by  way  of  contribution, 
against  each  of  the  defendants 
Greenlee  and  Heberton  for  one 
third  of  the  amount  which  he  has 
been  compelled  to  pay.   The  meas- 
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lure  of  liability  for  contribution  is  a 
«  ratable  apportion- 

imaoiTCBt  jaiat  mont  amoiig  the 
SStSSZ'"^  aolvent  joint  co- 
debtors.  In  Sloan  v. 
Gibbes,  supra,  in  speaking  to  this 
point,  that  court  said:  "The  next 
matter  we  notice  is  the  measure  of 
the  liability  for  contribution.  The 
circuit  court  has  found,  that  the 
third  indorser, '  Arthur,  was  dead 
and  insolvent,  and  this' fact  is  not 
now  questioned.  In  case  any  surety 
liable  for  contribution  is  insolvent, 
the  rule  is  that  contribution  must  be 
in  proportion  to  the  number  of  sol- 
vent sureties.  Harris  v.  Ferguson, 
18  S.  C.  L.  (2  Bail.  401) ;  McKenna 
V.  George,  19  S.  C.  Eq.  (2  Rich.  22) ; 
1  Story's  Eq.  H  496;  7  Am.  &  Eng. 
£nc.Law,2ded.  341." 

It  appears  from  the  record  that 
the  parties  to  this  action  have  tes- 
tified at  length,  and  the  case  is  now, 
therefore,  before  the  court  upon  a 
full  record.  No  valid  defense,  either 
at  law  or  in  equity,  has  been  pleaded 


or  proved,  and  the  right  of  {daintiS, 
as  a  matter  of  fair  dealing  and 
common  justice^  to  have  contribu- 
tion, is  clearly  manifest.  The  judg- 
ment below,  therefore,  is  reversea 
and  the  cause  re-  ^^^^^.^ 
manded,  with  m-  tion  oi  jn^s- 
structions  to  the  """*• 
trial  court,  in  view  of  the  undisputed 
ioaolvency  of  Given,  to  enter  judg- 
ment for  the  plaintiff  against  each 
of  the  defendants  Greenlee  and  Eb- 
berton,  for  one  third  of  the  amount 
paid  out  by  Owens  in  discharge  of 
the  joint  debt,  with  continuing  in- 
terest thereon  from  the  date  of  sueh 
outlay,  at  the  rate  of  8  per  cent  per 
annum,  to  the  entry  of  the  judg- 
ment hereby  directed. 

Judgment  reversed  and  cause  re- 
manded, with  instructions. 

Garrigoes,  Oh.  J.,  and  Alkm  J., 
concur. 

Petition  for  rehearing  denied 
April  5,  1920. 


ANNOTATION. 

Necessity  of  protest  wad  noAce  as  betwen  cofaiclorMn  of  negotiiiile  psptf< 


There  is  very  little  authority  upon 
the  necessity  of  protest  and  notice  as 
between  colndorsers  of  negotiable 
paper.  In  Hunter  v.  Harris  (1912)  63 
Or.  505,  127  Pac.  786,  cited  in  the  re- 
ported case  (Owens  v.  Greenly,  ante, 
1184),  one  who  signed  as  an  indorser 
of  a  note  under  an  agreement  with  an- 
other, who  signed  on  the  face  of  the 
note  with  the  principal  debtor,  that 
the  two  parties  should  be  cosureties 
cn  the  note  for  the  principal  debtor, 
was  held  not  entitled  to  notice  of 
(tishonor  as  an  indorser,  in  an  action 
against  him  by  the  party  who  signed 
on  the  face  of  the  note  with  the  prin- 
cipal debtor.  That  there  must  be  no- 
tice of  protest  to  a  coindorser  is  as- 
sumed, but  not  expressly  held,  in  Hig- 
gins  V.  Morrison  (1836)  4  Dana  (Ky.) 
100, — an  action  by  one  indorser  against 
his  coindorser  for  contribution.  .It 
has  been  held  that  a  coindorser  need 
not  watt  for  the  note  to  be  protested 
and  notice  given,  but  may,  at  the  ma- 


turity thereof,  pay  the  same  and  re- 
cover of  his  coindorser  in  an  aetioo 
for  contribution ;  especially  where  tbe 

coindorser  knew  of  the  failure  of  the 
maker  to  pay  the  note  shortly  before 
its  maturity,  and  refused  to  make  any 
provision  to  assist  in  its  payment. 
Kerr's  Estate  (1895)  17  Pa.  Go.  a 
193,  4  Pa.  Dist.  R.  696. 

Where  the  joint  Indorsers  of  a  note 
have  been  discharged  by  failure  to 
giVe  notice  of  dishonor,  one  of  them 
cannot  pay  the  note  and  recow,  in 
an  action  for  contribution,  from  the 
other  coindorser,  in  the  absence  of 
consent  to  the  payment  Gantt  v. 
Jones  (1804)  1  Cranch,  C.  C.  210,  M 
Gas.  No.  6,218. 

It  has  been  uiged  in  actions  agtinst 
a  joint  Indorser  who  alone  has  bsss 
given  notice  of  dishonor  that  he  fs 
discharged  by  failure  to  notify  his  co- 
indorsers.  In  sustaining  such  a  de- 
fense, the  court,  in  Bowie  v.  Hume 
(1898)  18  App.  IK  C  286,  says  that 
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notice  of  dishonor  to  each  indorser  is 
raqvired^  in  order  to  preserve  the  right 
of  contribntion  as  between  them.  But 
this  rule  is  held  to  be  chsngred  by  the 
Negotiable  Instruments  Act  in  Wil- 
liams V.  Paintsville  Nat.  Bank  (1911) 
143  Ky.  781,  137  S.  W.  535,  Ann.  Cas. 
3912D,  360,  and  it  is  there  held  that, 
under  that  act,  a  joint  indorser  to 
whom  alone  notice  of  dishonor  is  given 
is  not  discharged  by  failure  to  give 
notice  to  the  other  indorsers,  and  the 
court  says  that  if  he  would  hold  his 
.  coindorsers,  he  must  give  notice  to 
them.  The  Kentucky  case  is  approved 
and  followed  in  Eaves  v.  Keeton 
(1917)  196  Mo.  App.  424,  193  S.  W. 
629,  where  the  court,  although  not 
mentioning  the  right  of  contribution 
as  between  the  coindorsers,  says,  in  a 


case  involving  Joint  indorsers,  that 
any  indorser  to  whom  notice  of  dis- 
honor is  not  given  by  the  holder  is 
discharged  so  far  as  such  holder  is 
concerned,  but  the  party  who  is  noti- 
fied is  thereby  made  liable  to  the  hold- 
er, "and  is  given  the  right  to  protect 
himself  by  giving  notice  to  those  par- 
ties to  the  note  from  whom,  on  his 
paying  the  instrument,  he  is  mtitled 
to  reimbursement." 

The  theory  of  these  cases,  that  an 
indorser  who  has  received  notice  of 
dishonor  must  noti^  his  coindorser, 
who  is  not  given  notice  by  the  holder 
of  the  instrument,  if  -he  would  pre- 
serve his  right  of  contribution,  is  con- 
trary to  tha  holding  in  the  reported 
case  (Owens  v.  Gbsenlbb,  ante,  1184). 

W.A.S. 


MAX  ROSENFIELD 

V. 

JAMES  J.  WALL,  Impleaded,  etc.,  Appt 

Conneeticut  Supreme  CwH  of  £iTom— JVarA  A,  1080, 
(—  Conn.  ^  109  AtL  409.) 

BnAer  —  what  shows  procuring  cause  of  sale. 

1.  That  a  broker  was  the  procuring  cause  for  a  sale  of  real  estate  is  not 
shown  by  the  fact  that  he  introduced  the  purchaser  to  the  owner,  who,  at 
a  subsequent  time,  sold  the  property  to  such  purchaser  at  a  price  in  advance 
of  that  offered  when  the  broker  presented  him. 

ZSee  note  on  this  question  beginning  on  page  1194.] 


—  when  mtitled  to  commission. 

2.  To  entitle  a  broker  to  a  commis- 
sion  for  securing  a  customer  for  real 
estate  he  must  have  been  employed  by 
the  owner  to  sell  the  propert^r  upon 
certain  named  terms,  and  must  have 
procured  a  customer  willing,  ready, 
and  able  to  purchase  upon  those  terms. 

[See  4  B.  a  L.  297,  307;  see  note  1 
A.L.B.  628.] 

Appeal  —  finding  that  broker  was  pro- 
curing caoae  of  sale  —  elTect. 

3.  A  finding  that  a  broker  was  the 
procuring  cause  of  a  sale  is  one  of 
fact,  and  binding  on  appeal,  unless 
contrary  to  or  unsupported  by  tiie  sub- 
ordinate facts,  or  in  conflict  with  the 
settled  rules  of  logic  and  reason,  or 
found  in  violation  of  some  rule  or  prin- 
ciple of  law. 

[See2R.  CL.  203.] 


CGager  and  Case,  JJ.,  dissent.) 


Broker  —  right  to  discharge. 

4.  An  owner  may,  while  negotia- 
tions for  sale  of  his  property  remain 
unsuccessful,  and  before  the  broker 

has  produced  a  customer  able,  ready, 
and  willing  to  buy  on  the  owner's 
terms,  in  good  faith  discharge  his 
broker,  and  a  subsequent  sale  of  the 
property  to  a  customer  produced  by 
the  broker  does  not  entitle  the  broker 
to  a  commission. 

[See  4  R.  C.  L.  268.  416.] 

iVial  —  question  of  fact  —  procuring 
cause  of  sale. 

5.  Which  d  two  brokers  expending 
effort  in  attempting  to  sell  a  parcel  of 
real  estate  was  the  procuring  cause 
of  sale  is  a  question  of  fact  for  tiie 

jury. 
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Appeal  by  ctefendant  Wall  from  a  judgment  of  the  City  Court  pf  Hart- 
ford (Bullard.  J.)  in  favor  of  plaintiff  in  an  action  brought  to  recover  a 
real  estate  broker's  commission.  Reversed, 


Statement  by  Wheeler,  J.: 

On  March  6,  1918,  defendant 
James  J.  Wall  owned  the  premises 
known  as  68-70  Pliny  street,  Hart- 
ford, and  employed  plaintiff.  Max 
Rosenfield,  as  his  agent  to  find  a 
purchaser  for  this  property. 

Plaintiff  in  April  and  May,  1918, 
secured  from  Mrs.  Brody  successive 
<jilers,  the  last  for  $16,200,  and  sub- 
mitted these  to  Wall,  who  rejected 
all  of  them. 

On  June  15th,  Mrs.  Brody  called 
to  her  assistance  a  broker  named 
Pierson,  and  through  him  offered 
Wall  $16,300  for  the  property, 
which  offer  Wall  accepted,  and  the 
sale  was  subsequently  consum- 
mated. 

The  customary  commission  for 
real  estate  brokers  for  the  sale  of 
real  property  is  2  per  centum  of  the 
purchase  price,  in  the  absence  of  an 
agreement  for  a  specific  compensa- 
tion, or  a  special  custom  in  modify- 
ing it. 

Wall  was  a  real  estate  broker  and 
paid  Pierson  $200  as  compensation 
for  his  services  in  the  sale  of  this 
property.  Brokers  frequently 
charge  but  one  half  the  usual  com- 
mission when  the  vendor  is  a  broker. 

The  trial  court  found  that  the 
plaintiff  was  the  procuring  cause  of 
this  sale,  and  rendered  judgment  for 
plaintiff  for  $326,  being  2  per  cent 
of  the  selling  price  of  $16,300. 

Messrs.  Joseph  P.  Tuttle  and  Henry 
J.  Marks,  for  appellant: 

Plaintiff  was  not  the  procuring 
cause  of  the  sale. 

19  Cy.c.  261 ;  Butler  v.  Ouwelant,  90 
Conn.  434,  97  Atl.  310. 

The  court  erred  in  holding  that,  "as 
a  custom  must  be  certain,  uniform, 
and  generally  understood,  and  as  the 
several  brokers  who  testified  were  far 
from  unanimous  as  to  the  existence  of 
the  custom  claimed,  namely,  that  bro- 
kers charge  or  receive  but  one  half 
the  usual  commission  when  the  vendor 
is  also  a  broker,  the  undersigned  is 
unable  to  find  such  a  custom." 

Hichhom  v.  Bradley,  117  Iowa,  130, 
90  N.  W.  592;  Dickinson  v.  Poughkeep- 
sie,  75  N.  Y.  65;  Milroy  v.  Chicago,  M. 


&  St.  P.  R.  Co.  98  Iowa,  188,  67  N.  W. 
276;  Woldert  v.  Arledge,  11  Tex.  Civ. 
App.  484,  33  S.  W.  372;  Farnswortli  v. 
Chase,  19  N.  H.  534,  51  Am.  Dec.  206; 
Hill  V.  Morris,  21  Mo.  App.  266. 
Mr.  A.  B.  Wilson,  for  appellee: 
The  broker  Pierson  was  the  ayent  of 
Mrs  Brody,  the  purchaser,  and  was 
not  engaged  by  the  owner  of  the  prem- 
ises, and  was  not  entitled  to  a  commis- 
sion. 

Sununa  v.  Dereskiawicz,  82  Conn.  , 
547,  74  Atl,  906;  Zimmerman  v.  Gar- 
vey,  81  Conn.  570,  71  Atl.  780;  Wein- 
house  v.  Cronin,  68  Conn.  250,  36  Atl. 
45. 

The  finding  of  the  court  as  to  cus- 
tom was  not  error. 

Crosby  v.  Fitch,  12  Conn.  410,  31 
Am.  Dec.  745;  Leach  v.  Beardslee,  22 
Conn.  404;  Smith  v.  Phipps,  65  Conn. 
302,  32  Atl.  367;  Beach  v.  Travelers' 
Ins.  Co.  73  Conn.  118,  46  Atl.  867. 

Claims  that  the  court  erred  or  was 
wrong  in  weighing  the  evidence  sup- 
porting the  facts  on  which  its  judg- 
ment is  based  ought  not  to  be  and  can- 
not be  considered  on  appeal. 

Bridgeport  v.  Bridgeport  Hydraulic 
Co.  81  Conn.  84,  70  Atl.  650;  Hourigan 
v.  Norwich,  77  Conn.  358,  59  Atl.  487, 
17  Am.  Neg.  Rep.  446;  Russell  Electric 
Co.  V.  Bassett,  79  Conn.  709,  66  AtL  531. 

Wheeler,  J.,  delivered  the  opinion 
of  the  court: 

The  essentials  of  an  action  sueh 
as  this,  to  recover  a  broker's  com- 
mission for  the  sale  of  real  estate, 
^e  the  employment  Broker-wn*. 
of  the  broker  by  the  .e«titi*-d  (»  r»m- 
owner  to  sell  his  - 
real  estate,  upon  certain  named 
terms,  and  the  procurement  by  the 
broker  of  a  customer  willing,  ready, 
and  able  to  purchase  upon  these 
terms.  Abbott  v.  Lee,  86  Conn.  392, 
85  Atl.  526;  Home  Bkg.  &  Realty 
Co.  V.  Baum,  85  Conn.  383,  387,  82 
Atl.  970.  The  difficulty  in  support- 
ing the  judgment  is  that  the  facta 
found  upon  which  the  appeal  must 
be  determined  do  not  disclose  the 
cause  of  action  of  the  complaint, 
nor,  indeed,  any  cause  of  action- 
One  ground  of  error,  and  the 
one  which  we  shall  discuss,  is  in  the 
holding  of  the  court  that  the  plain- 
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tiff  was  the  procuring  cause  of  the 
sale. 

Such  a  finding  is  to  be  regarded  as 
one  of  fact  and  con- 
thvt  broker  w  M  elusive  ^'unless  con- 
:rTri;^"«ec"'*  trary  to  or  unsup- 
ported by  the  sub- 
ordinate facts,  or  in  conflict  with  the 
settled  rules  of  logic  and  reason,  or 
found  in  violation  of  some  rule  or 
principle  of  law."  Seward  v.  M. 
Seward  &  Son  Co.  91  Conn.  190, 193, 
.  99  Atl.  888. 

The  conclusion  of  the  trial  court 
that  the  plaintiff  was  the  procuring 
cause  of  this  sale  rests  on  the  alle- 
gation that  he  found  a  purchaser 
for  the  property,  Mrs.  Brody,  and 
gave  the  defendant  Wall  the  name 
and  address  of  this  purchaser,  and 
subsequently,  upward  of  two 
months  later,  Wall  sold  the  property 
to  Mrs.  Brody  for  the  purchase  price 
of  $16,300. 

It  is  not  alleged  that  this  price 
was  a  part  of  the  terms  of  sale,  for 
which  the  plaintiff  was  employed  to 
.sell.  It  is  not  alleged  that  Mrs. 
Brody  ever  accepted-  these  terms  of 
sale,  or  was  ever  ready,  willing,  and 
able  to  buy  on  these  terms.  There 
is  no  express  allegation  and  no  facts 
from  which  could  be  inferred  that 
the  plaintiff  was  the  procuring 
cause  of  the  sale.  What  occurred 
between  the  time  when  the  plaintiff 
found  Mrs.  Brody  and  June  20th, 
which  induced  or  may  have  in- 
duced Mrs.  Broc^  to  make  this 
definite  offer,  does  not  appear. 
How  the  defendant  came  to  sell  to 
Mrs.  Brody  does  not  appear. 

The  mere  fact  that  the  plaintiff 
brought  the  purchase  of  this  prop- 
erty to  the  attention  of  Mrs.  Brody, 
and  that,  over  two  months  later,  she 
purchased  it,  does  not  of  itself  fur- 

■roke^wh.t  "isl?  a  sufficient 
xhDWM  procar-  basis  from  which 
•.Ke«...f»ie.  jjjg  inference  must 

necessarily  follow  that  the  plaintiff 
was  the  procuring  cause  of  the  sale. 
The  finding  of  facts  does  state  that 
the  plaintiff  was  the  procuring 
cause  of  the  sale,  but  this  is  not  sup- 
ported by  the  subordinate  facts,  and 


10»  Atl.  409.) 

this  conclusion  is  not  consistent 
with  the  facts  found. 

The  facts  found  do  not  show  that 
the  employment  of  the  plaintiff  cov- 
ered the  sale  of  this  property  upon 
Any  stated  terms  or  for  any  stated 
price.  They  do  not  show  that  the 
plaintiff  ever  accepted  any  terms  or 
price  for  which  the  plaintiff  was  au- 
thorized to  effect  the  sale.  They  do 
not  show  that  the  plaintiff  inter- 
ested Mrs.  Brody  to  the  point  that 
she  accepted,  or  was  ready  to  ac- 
cept, the  tenns  of  sale  which  the 
l>laintiff  was  authorized  to  make. 

They  merely  show  that  during 
April  and  May  the  plaintiff  secured 
from  Mrs.  Brody  successive  offers, 
the  last  one  being  $16,200,  and  sub- 
mitted all  of  these  offers  to  Wall  and 
he  rejected  them;  and  that,  on  or 
about  the  following  Jime  15th,  Mrs. 
Brody  called  to  her  assistwce  an- 
other broker,  and  through  him  of- 
fered $16,300  for  the  property, 
which  offer  Wall  accepted  and  sub- 
sequently consummated  the  sale. 

The  finding  of  a  prospective  pur- 
chaser is  not  the  only  service  of  the 
broker;  a  large  part  of  his  effort, 
perhaps  the  greater  part,  is  in  in- 
ducing, either  the  purchaser  to  meet 
the  seller's  terms  and  price,  or  the 
seller  to  make  concessions  in  the 
terms  to  meet  the  purchaser's 
wishes. 

In  this  case,  so  far  as  the  finding 
discloses,  Mrs.  Brody  did  not  pur- 
chase or  offer  to  purchase  upon 
terms  satisfactory  to  the  defendant 
as  1;he  result  of  the  effort  or  service 
of  the  plaintiff.  On  the  contrary,  it 
is  found  that  another  broker,  at  the 
instance  of  the  purchaser,  induced 
the  defendant  to  sell  the  property  to 
Mrs.  Brody  for  $100  more  than  Mrs. 
Brody  had  offered  him  through  the 
plaintiff. 

No  question  of  bad  faith  on  the 
part  of  the  seller,  or  of  Mrs.  Brody, 
arises  on  the'record. 

The  fact  that  the  plaintiff  first 
called  Mrs.  Brody's  attention  to  this 
property  is  not  of  controlling  signifi- 
cance. Who  was  the  procuring 
cause  of  the  sale  is  the  controlling 
factor.  And  it  may  or  may  not  be 
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the  one  who  first  called  the  pur- 
chaser's attention  to  the  purchase  of 
the  property. 

If  tile  prospective  purchaser 
whom  a  broker  introduces  to  the 
owner  is  not  able,  r^idy,  and  willing 
to  buy  on  the  owner's  terms,  or  his 
decision  is  not  reported  to  the  own- 
er, and  thereafter  another  broker 
procures  this  same  purchaser  to  ac- 
cept the  owner's  terms,  or  to  make 
an  offer  which  the  owner  accepts, 
the  first  broker  is  not  entitled  to  re- 
cover a  commission,  since  he  cannot 
be  said  to  be  the  procuring  cause  of 
the  sale.  The  broker's  services  are 
not  the  test,  but  rather  the  success 
of  his  effort  in  effecting  a  sale  or  in 
producing  a  customer  ready,  able, 
and  willing  to  buy  on*  the  owner's 
terms. 

The  employment  of  a  broker  with- 
out naming  a  price  of  sale  places  ft 
in  the  power  of  the  owner  to  reject 
any  offer  brought  to  him.  Cadigan 
V.  Crabtree,  179  Mass.  474.  480, 
481,  S5  h.RJi.  77,  88  Am.  St  Rep. 
397,  61  N.  E.  37. 

An  owner  may,  while  negotiations 
remain  unsuccessful,  and  before  the 
broker  has  pro- 
duced the  customer 
able,  ready,  and 
willing  to  buy  on.the  owner's  terms, 
discharge  the  broker,  and,  if  the 
owner  subsequently  sell  to  the  cus- 
tomer with  whom  tiie  broker  has  un- 
successfully negotiated,  the  owner 
will  not  be  liable  to  the  broker  for 
his  commissions,  provided  he  be  act- 
ing in  good  faith,  and  not  seeking  to 
escape  payment  of  the  commission 
by  making  the  sale  himself.  Leon- 
ard v.  JBldridge,  184  Mass.  594,  696, 
69  N.  E.  337. 

"A  broker  who  does  not  have  the 
exclusive  sale  of  real  estate  does  not 
become  entitled  to  a  commission 
merely  by  bringing  the  property  to 
the  attention  of  the  person  who 
finally  buys  it,  but  he  must  also 
show  that  his  services  were  the  ef- 
ficient or  effective  means  of  bringing  ' 
about  the  actual  sale.  .  .  .  One 
may  have  found  the  customer  who 
otherwise  would  not  have  been 
found,  and  yet  the  customer  .may  re- 


fuse  to  conclude  the  bargain  through 
his  agency ;  and  another  broker  may 
succeed  where  the  first  has  failed." 
Whitcomb  v.  Bacon,  170  Mass.  479, 
481,  64  Am.  St.  Rep.  317,  49  N.  E. 
742. 

The  situation  presented  in  Earp  v. 
Cummins,  54  Pa.  394,  397,  93  Am. 
Dec.  719,  is  that  here,  and  the  su- 
preme court  of  Pennsylvania  thus 
states  the  rule  governing  that  situa- 
tion: "But  if  the  services  of  the 
broker,  whatever  they  be,  fail  to  ac- 
complish a  sale,  and  aevani  months 
after  the  proposed  purchaser  has  de- 
cided not  to  buy,  he  is  induced  by 
other  persons  to  reconsider  hi£ 
resolution,  and  then  makes  the  pur- 
chase as  the  consequence  of  such 
secondary  or  supervening  influence, 
the  broker  has  no  right  to  a  commis- 
sion." 

See  Higgins  v.  Miller,  109  Ky.  209. 
213,  58  S.  W.  580;  Catper  v.  Sweet, 
26  Colo.  547,  548,  59  Pac.  45 ;  9  G.  J. 
vol.  9,  pp.  599,  611,  618;  19  Cyc.  261. 

The  plaintiff  did  not  have  the  ex- 
clusive sale  of  this  pn^»erty,  ani 
upon  the  facts  found  cannot  be 
to  be  the  procuring  cause  of  the  sale. 
If  his  bringing  of  Mrs.  Brody  to  the 
attention  of  the  owner  may  be  nid 
to  be  one  of  the  causes  leading  to 
the  sale,  Pierson's  services  must  also 
be  said  to  be  one  of  the  causes. 
And  between  these 

two  causes  it  would  H'tLi^j^:^:::^ 

be  the  duty  of  the  iSf^**""** 

trier  to  say  which 

was  the  efficient  or  effective  one,— 

which  the  procuring  cause  oi  the 

sale. 

The  facts,  so  far  as  they  appev- 
show  that  the  plaintiff  was  not,  but 
Pierson  was,  the  procariag  cause  of 
the  sale. 

There  is  error;  the  judgment 
set  aside  and  new  trial  ordered. 

The  other  judges  concur,  ex- 
cept Gager  and  Case,  JJ..  who  dis- 
sent. 

Gager,  J.,  dissenting: 

During  April  and  May  the  phiis- 
tiff  secured  successive  offers  for  the 
property  from  Mrs.  Brody.  not 
cepted  1^  the'  defendant.  Mrs.  Brod}' 


Digitized  by 


Google 


did  not  abandon  her  desire  to  pur- 
chase, but  employed  a  broker,  Pier- 
aon,  to  assist  her  in  the  purchase. 
Through  him  she  offered  directly  to 
the  defendant  $100  more  than  her 
last  offer,  made  through  the  plain- 
tiff, which  the  defendant  accepted. 
No  other  person  than  the  plaintiff 
acted  ffor  the  defendant,  either  by 
employment  or  as  a  volunteer,  and 
the  plaintiff  was  not  discharged  by 
the  defendant.  The  case,  put  baldly, 
is :  Pierson  was  Mrs.  Brody's  agent 
alone,  and  therefore  his  acts  were 
hers.  She  then  comes  up  $100  more, 
and  reports  ov'er  the  head  of  the 
plaintiff,  defendant's  agent,  to  the 
defendant,  who  immediately  accepts, 
and  the  majority  opinion  holds  ^at 
the  plaintiff  was  not  the  procuring 
cause  of  the  sale.  If  this  is  so,  the 
case  of  the  broker  is  hazardous  in- 
deed. He  must  isolate  the  intending 
vendee  so  that  he  cannot  procure 
advice  in  determining  how  high  a 
price  to  offer,  and  so  that  the  intend- 
ing vendee  caimot  report  directly  to 
the  owner.  Suppose  Mrs.  Brody, 
after  her  last  offer  to  the  plaintiff, 
had  thought  the  matter  over  entire- 
ly by  herself,  and  then  had  gone  di- 
recUy  to  the  defendant  with  a  high- 
-  er  offer,  which  was  accepted.  Could 
it  reasonably  be  said  that  the  broker 
was  not  the  procuring  cause?  And 
does .  it  alter  the  case  that  she  em- 
ploys someone  to  aid  her  in*  coming 
to  a  conclusion?  It  seems  to  me 
that  the  opinion  from  which  I  dis- 
sent either  overlooks  the  decisive 
fact  that  Pierson  was  the  purchas- 
er's agent  alone,  and  in  no  sense 
represented  the  owner,  or  else  holds 
that  reporting  the  final  offer  directly 
to  the  owner  over  the  broker's  head 
is  effective  to  defeat  the  claims  of 
the  broker.  Neither  of  these  alter- 
natives seems  to  me  good  law  or 
good  business  sense.  ' 

It  is  sought  to  fortify  the  results 
reached  by  two  citations  which  I 
concede  to  be  good  law,  but  quite 
irrelevant  to  the  facts  of  this  case. 
In  Earp  v.  Cummins,  54  Pa.  394,  93 
AnL  Dec.  718,  the  question  was  upon 
the  correctness  of  a  charge  to  the 
jury  that  "it  is  the  sole  business  of 
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the  real  estate  broker  to  bring  buyer 
and  seller  together."  Of  course, 
this  charge  was  held  incorrect.  But 
the  facts  as  stated  in  the  opinion 
were :  "Although  the  property  was 
advertised  by  the  broker,  and  the 
attention  of  the  purchaser  was  first 
called  to  it  in  that  way,  yet  the  evi- 
dence was  that  he  declined  to  pur- 
chase, and  all  negotiations  for  a  sale 
were  abandoned  for  several  months,  ^ 
nor  was  the  purchase  finally  made 
until  other  parties  again  brought 
the  property  to  his  notice,  and  then 
Yottng,  the  purchaser,  says  he 
bought  it,  not  in  consequence  of 
Cummins's  advertisement,  but  by 
reason  of  this  renewed  recommenda- 
tion by  other  parties.  If  anybody 
could  tell  how  he  bought,  in  conse- 
quence of  what  cause.  Young  him- 
self was  the  proper  witness,  and  he 
swore,  'I  was  not  influenced  by  Mr. 
Cummins  at  all  in  making  this  pur- 
chase. I  did  not  know  him  in  the 
transaction;  he  had  nothing  to  do 
with  the  purchase  so  far  as  I 
know.'  " 

Undoubtedly,  with  the  evidence  as 
stated,  the  charge  was  erroneous, 
and  the  jury  should  have  passed 
upon  the  claims  of  the  purchaser 
that  the  original  negotiations  had 
been  abandoned. 

In  t^e  present  case  there  was  no 
abandonment  of  negotiations,  no 
declination  to  purchase  for  several 
months,  and  no  calling  the  attention 
of  the  purchaser  after  several 
months,  by  other  parties,  for  Pier- 
son, by  reason  of  his  employment  by 
Mrs.  Brody,  was  in  legal  effect  Mrs. 
Brody  herself. 

The  other  case  cited  is  Whitcomb 
V.  Bacon,  170  Mass.  479,  64  Am.  St. 
Rep,  317,  49  N.  E.  742.  This  was  a 
case  of  two  independent  brokers, 
each  acting  for  the  owner  of  the 
property.  One  of  them,  the  plain- 
tiff, had  been  employed,  but  not  ex- 
clusively, and  had  not  effected  a 
sale,  and  the  proposed  purchaser  had 
testified  that  he  never  made  an 
offer  to  the  plaintiff,  but  had  told 
him  he  was  done  with  the  matter. 
Later,  another  broker,  leaiiiing  the 
property  was  for  sale,  first  saw  the 
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owner  and  ihsa  opened  negotiations  was  in  no  sense  the  purchaser's 

with  the  first  proposed  purchaser,  agent. 

and  finally  effected  a  sale.    Here       I  think  there  was  no  error, 
again  the  broker  effecting  the  sale       In  this  opinion  Case,  J.,  cemcurB. 

ANNOTATION. 

Right  of  real  estate  brewer  to  commisuoiu  whtfe  he  was  unable  to  procve 
an  offer  of  the  owner's  price  frmn  one  whom  he  utererted,  and  wbo  mAh 
seciaendsr,  withont  his  interventiaii,  purchased  at  that  price. 


As  is  indicated  by  the  title,  the  pres- 
ent annotation  excludes  cases  in  which 
the  owner,  to  effect  the  purchase,  has 
t  dubsequently  made  some  concession  as 
to  price  or  terms  upon  which  he  in- 
sisted at  the  time  the  broker  was  ne- 
gotiating with  the  purchaser. 

One  general  principle  is  well  settled 
relating  to  the  right  of  a  real  estate 
broker  with  whom  property  is  listed  to 
recover  a  commission  upon  a  sale  of 
the  property,  viz.,  that,  in  the  absence 
of  a  special  contract,  he  must  be  the 
procuring  cause  of  the  sale.  When  a, 
real  estate  broker  is  the  procuring 
cause  of  a  sale  is  a  question  of  con- 
siderable difficulty;  in  the  main,  it  is 
a  question  of  fact.  This  being  true, 
while  it  may  be  found,  upon  the  show- 
ing of  some  act  by  the  broker,  that  he 
was  the  procuring  cause  of  the  sale,  it 
does  not  follow  that  the  doing  of  such 
thing  by  the  broker  invariably  en^tles 
him  to  his  commission.  For  example, 
a  broker  may  be  found  to  have  been 
the  procuring  cause  of  a  sale  where 
the  only  act  done  by  him  was  to  show 
the  property  to  the  purchaser,  or  even 
to  call  his  attention  to  it,  the  sale  be- 
ing completed  by  the  owner.  But  it 
does  not  follow  in  every  instance  that 
the  showing  of  the  property  or  calling 
.  attention  to  it  entitles  the  broker  to 
commission.  The  present  discussion 
assumes  that  the  broker  has  been  un- 
able to  obtain  an  olTer  of  the  owner's 
price  from  the  prospective  purchaser 
obtained  by  him.  Where  there  is  no 
agency  for  a  definite  time,  with  an 
agreement  to  pay  commissions  if  the 
property  is  sold  within  this  time,  no 
matter  by  whom,  and  the  broker's  fail- 
ure results  in  an  abandonment  of  his 
efforts,  the  cases  within  the  scope  of 
this  note  adhere  uniformly  to  the  prin- 


ciple that  the  broker  does  not,  by  the 
mere  fact  that  he  had  shown  the  prop- 
erty to  a  prospective 'customer,  or  in- 
terested a  customer  therein,  preclude 
the  owner,  either  by  himself  or 
through  another  broker,  from  selling 
the  property  to  such  customer  without 
liability  for  commissions. 

Colorado.— Carper  v.  Sweet  (1899) 
26  Colo.  547,  59  Pac.  45;  Babcock  v. 
Merritt  (1S91)  1  Colo.  App.  84, 27  Pac. 
882. 

Connecticut. — ^Rosenfield  v.  Wall 
(reported  herewith)  ante,  1189;  Mur- 
phy V.  Linsky  (1920)  —  Conn.  — ,  109 
Atl.  412. 

IIlinDis.— Lipe  v.  Ludewick  (1883) 
14  111,  App.  372;' Carlson  v.  Nathan 
(1892)  43  III.  App.  364;  Clark  v.  Ness- 
ler  (189S)  50  111.  App.  550. 

Massachusetts. — Smith  v.  Kimball 
(1907)  19S  Mass.  582,  79  N.  E.  800. 

Minnesota. — Armstrong  v.  Waan 
(1882)  29  Minn.  126,  12  N.  W.  345. 
See  Fairchild  v.  Cunningham  (1901) 
84  Minn.  521,  88  N.  W.  15,  infra. 

New  York, — Wylie  v.  Marine  Nat. 
Bank  (1875)  61  N.  Y.  415;  White  v. 
Twitchings  (1882)  26  Hun,  503;  Hay 
V.  Piatt  (1892)  66  Hun,  488,  21  N.  Y. 
Supp.  362;  Meyer  v.  Straus  (1899)  42 
App.  Div.  613,  58  N.  Y.  Supp.  904: 
Raynor  v.  Reinhard  (1920)  110  Misc. 
674,  180  N.  Y.  Supp.  690;  Chandler  v. 
Sutton  (1874)  5  Daly,  112;  Harris  v. 
Burtnett  (1867)  2  Dalv,  189;  Goldstein 
V.Walters  (1889)  1 5  Daly,  397,  7  N.  Y. 
Supp.  756.  8  N.  Y.  Supp.  957. 

Pennsylvania. — Earp  v.  Cununins 
(1867)  54  Pa.  394,  93  Am.  Dec.  718. 

A  case  which  quite  clearly  illus- 
trates the  application  of  these  princi- 
ples is  Wylie  v.  Marine  Nat.  Bank 
(1875)  61  N.  Y.  415.  In  that  case  the 
broker  was  authorized  to  sell  the  prop- 
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erty  for  980,000;  he  showed  the  prop- 
erty to  a  prospective  purchaser,  who 
offered  ^75,000, — an  offer  which  was 
(.ommunicated  to  the  owner,  with  a 
request  for  an  interview,  which  was 
declined  by  the  owner  for  a  reason 
stated,  and  the  additional  reason  that 
he  would  rather  put  it  off  until  later; 
*  the  Jbroker  did  not  say  that  he  would 
call  upon  the  owner  a^rain,  or  that  an 
interview  would  be  had  at  the  future 
time  indicated  by  the  owner;  he  report- 
ed to  the  prospective  customer  that 
$80,000  was  the  least  that  would  biiy 
the  property,  that  the  owner  would 
do  nothinjf  about  it  that  day,  and  that 
it  wa»  of  no  consequence  or  use,  or 
something  to  that.effect;  on  the  same 
day  the  prospective  purchaser,  having 
heard  that  other  parties  were  trying 
to  purchase  the  property,  procured  a 
third  person  to  go  to  the  owner  to  see 
how  the  matter  stood ;  after  some  ne- 
gotiations, the  third  person  was  au- 
thorized to  offer  $80,000,  that  offer 
was  accepted,  and  the  sale  was  made. 
In  denying  a  recovery  of  commission 
to  the  first  broker,  the  court  said: 
'Upon  these  facta  I  am  of  opinion  that 
plaintiff  did  not  earn  his  commissions. 
He  was  authorized  to  find  a  purchaser 
at  $80,000.  and  was  informed  that  that 
was  the  least  sum  the  bank  [the  own- 
erj  would  take.  He  had  tried  for  sev- 
eral days  to  find  a  purchaser  at  that 
sum ;  and  after  he  was  informed  that 
that  was  the  least  sum  the  bank  would 
take,  he  made  an  offer  of  only  $76,000 
on  behalf  of  parties  then  unknown  to 
Elwell  [the  bank  president].  When 
that  offer  was  declined  he  gave  no  in- 
timation that  he  could  probably  get 
a  better  offer,  and  made  no  request 
that  the  bank  should  hold  the  prop- 
erly' for  further  negotiation  with  his 
parties.  It  is  true  that  he  requested 
that  the  parties  should  then  be 
brought  together;  but  when  Elwell  de- 
clined this,  and  stated  he  would  rath- 
er put  off  the  meeting  until  Monday, 
there  was  no  intimation  that  he  would 
continue  the  negotiations,  nor  that  he 
had  any  hopes  that  his  parties  would 
be  willing  to  pay  the  $80,000.  He  was 
never,  in  fact,  authorized  by  Seircfc 
and  MuUer  [the  prospective  purchas- 
ers] to  offer  more  than  $75,000;  and. 


so  far  as  appears  in  the  evidence,  had 
no  reason  to  suppose  that  they  would 
pay  any  more.  He  seems  to  have  re- 
garded the  consummation  of  a  con- 
tract between  the  parties  as  hopeless*. 
for,  when  he  reported  to  Seirck  and 
Muller  his  last  interview  with  Elwell, 
and  informed  them  that  $80,000  was 
the  least  the  bank  would  take,  he  said 
to  them  that  it  was  of  no  consequence 
or  of  no  use.  He  made  no  arrange- 
ment  or  request  that  Seirck  and  Mul- 
ler should  raise  their  offer  or  meet 
Elwell  on  Monday.  Under  these  cir- 
cumstances  the  bank  violated  none  of 
his  rights  by  selling  to  the  first  party 
who  would  offer  their  price;  and  it 
matters  not  that  they  sold  to  the  very 
party  with  whom  plaintiff  had  been 
negotiating.  He  failed  to  find  or  pro- 
duce a  purchaser  upon  the  terms  pre- 
scribed in  his  employment,  and  Uie 
bank  was  under  no  obligation  to  wait 
any  longer,  that  he  might  make  fur- 
ther efforts." 

See  discussion  in  Sibbald  v.  Bethle- 
hem Iron  Co.  (18S0)  83  N.  Y.  378,  38 
Am.  Rep.  441,  infra. 

The  facts  on  which  the  broker  has 
been  denied  recovery  have  been  va- 
ried. Where  an  owner  of  property 
had  openly  listed  it  with  two  real  es- 
tate brokers,  one  of  the  brokers,  who 
was  unable  to  effect  a  sale  to  a  cus- 
tomer witti  whom  he  negotiated,  and 
who, made  no  report  to  the  owner  of 
the  result  of  his  efforts,  but  showed 
such  customer  other  and  cheaper  prop- 
erty, indicating  an  abandonment  of 
his  efforts  to  sell  the  property 
in  question,  cannot  recover  commis- 
sions, although,  about  two  months 
thereafter,  the  other  agent  with  whom 
the  property  was  listed,  through  his 
own  efforts,  succeeded  in  selling  to 
the  person  to  whom  the  plaintiff  had 
shown  the  property.  Carper  v.  Sweet 
(1899)  26  Colo.  547,  59  Pac.  45.  A 
broker  employed  to  make  a  cash  ^ale 
for  $7,500,-Lor,  within  a  short,  defi- 
nite, and  limited  time,  at  $7,000  net, — 
who,  being  unable  to  procure  an  offer 
from  a  person  to  whom  he  showed  the 
property,  abandoned  all  effort  to  make 
the  sale,  cannot  recover  upon  a  sub- 
sequent sale  by  the  owner  to  such  per- 
son at  the  price  of  $7,000.  Babcock  v. 
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Merritt  (1891)  1  C<do.  App.  84,  27 
Pac.  882.  The  broker  rented  the  prop- 
erty to  the  purchaser,  and,  with  the 
renting  of  the  property,  seems  to  have 
abandoned  all  effort  to  make  a  sale. 
Upon  a  request  by  an  agent  of  the 
owner,  the  broker  disclosed  to  the 
owner  the  nanu  of  the  prospective  par- 
chaser.  It  was  held  that  disclosure 
of  the  name  of  the  purchaser  created 
no  legal  liability  to  pay  the  broker  a 
commission,  but  at  most  created  only 
a  moral  obligation  to  pay  for  the  in- 
formation received,  if  beneficial. 
Speaking  of  the  right  of  the  broker  to 
recover  commission,  the  court  said 
that  ''they  had  failed  to  find  and  pii>- 
dnce  a  purchaser  under  the  terms  of 
their  employment,  and  the  owner  was 
under  no  obligation  to  wait  longer  or 
indefinitely,  and  they  having  failed  to 
negotiate  a  sale  or  exchange  with  Mr. 
Tompkins,  or  even  get  an  offer  from 
him,  the  fact  that  the  owner  subse- 
quently sold  to  the  same  party  to 
whom  they  had  ineffectually  attempt- 
ed to  sell  has  no  legal  significance. 
.  .  .  I  cannot  indorse  the  proposi- 
tion that  the  placing  by  the  owner  in 
the  hands  of  brokers,  perhaps  two  or 
three  different  firms,  of  property  for 
sale  for  an  indefinite  time,  creates  a 
lien  on  the  property  in  favor  of  the 
broker  for  commissions  in  case  the 
owner  sells,  himself,  at  some  subse- 
quent time."  The  court  in  this, case 
relies  upon  a  statement  by  Daly,  Chief 
Justice,  in  Chandler  v.  Sutton  (1874) 
5  Daly  (N.  Y.)  112,  in  which  the  prop- 
osition is  emphatically  denied  that  a 
broker  employed  to  sell  real  estate, 
who  undertook  to  sell  to  a  particular 
person  and  could  not,  is  entitled  to 
his  commission  upon  a  subsequent 
sale  made  to  that  person  thereafter  no 
matter  how  changed  the  fact  may  have 
been.  In  the  Chandler  Case,  the 
owner  offered  to  sell  the  property  for 
$60,000,  subject  to  a  lease;  the  pro- 
spective purchaser  refused  to  buy,  and 
nothing  further  was  done;  subse- 
quently, through  another  broker,  the 
sale  was  effected  for  $61,000,  the  les- 
see surrendering  the  lease.  A  broker 
authorized  to  sell  property  and  re- 
ceive for  his  commissions  all  he  could 
obtain  over  a  stipulated  price,  who, 


being  unable  to  obtain  any  offer  sat- 
isfactory to  himself,  did  nothing: 
further  in  regard  to  selling  the  prop- 
erty for  six  months,  is  not  entitled  to 
commissions  upon  a  sale  by  the  own- 
er directly  to  the  customer  with  whom 
the  broker  had  negotiated,  at  the  net 
price  which  the  owner  had  fixed  to  the 
broker,  plus  an  additional  amount  on 
account  of  some  improvements  wlhich 
had  been  placed  upon  the  property. 
Lipe  v.  Ludewick  (1883)  14  III  App. 
372.  In  Carlson  v.  Nathan  (1892)  43 
IlL  App.  364,  commissions  were  de- 
nied, where  a  broker  was  unable  to  se- 
cure from  a  prospective  purchaser— 
who  then  desired  to  make  an  exchansre 
of  properties — an  offer  which  the  own- 
er was  willing  to  accept,  whereupon 
all  negotiations  ceased,  although, 
about  a  month  thereafter,  the  owner 
and  the  prospective  purchaser,  being 
introduced  by  a  third  person,  agreed 
upon  a  trade  on  a  basis  more  favor- 
able to  the  owner  than  any  that  tfae 
broker  had  been  able  to  obtain.  I^e 
court  said  that  the  broker's  efforts  to 
procure  terms  which  his  employer 
would  accept  failed;  that  the  trade 
finally  made  was  brought  about  by 
other  influence  after  he  had  aban- 
doned the  business.  A  broker  who 
had  negotiated  with  two  prospective 
purchasers  looking  toward  a  joint  pur- 
chase by  them,  but  who  had  not  per- 
suaded them  to  buy,  and  who  therenp- 
on  ceased  the  negotiations,  is  not  en- 
titled to  commissions  upon  a  sale  by 
the  owner  directly  to  one  of  the  pro- 
spective purchasers  between  two  and 
three  months  after  the  close  of  the 
broker's  negotiations.  ,  Armatrong  v. 
Wann  (1882)  29  Minn.  126,  12  N. 
345.  It  is  stated  by  the  court  that,  in 
order  to  permit  a  recovery  of  coinmis- 
aion,  the  broker  must  have  been  the 
procuring  cause  of  the  sale.  Speak- 
ing particularly  wth  reference  to  the 
facts  above  stated,  the  court  says  that 
"as  plaintiff  made  no  bargain  with 
King,  and  did  not,  in  the  negotiation 
he  had  with  him  and  Eeigher,  bring 
him  to  consent  to  buy,  and  was  not, 
during  the  four  months  after  that  ne- 
gotiation ended,  carrying  on  any  ne- 
gotiations with  him,  nor  using  any 
efforts  with  him  to  induce  him  to  buy, 
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he  was  not  the  procuring  cause  of  the 
sale,  uoless  it  can  be  assumed  that, 
because  of  what  occorred  in  the  un- 
successfal  negotiation.  King  made'  de- 
fendant the  offer  which  was  accepted. 
This  cannot  be  assumed;  it  is  not  in- 
dicated by  the  evidence.  The  fair  in- 
ference  is  that,  after  the  failure  of 
that  negotiation,  King,  either  from 
something  subsequently  occurring,  or 
from  something  occurring  between 
him  and  defendant,  concluded  to  buy." 
"nie  sale  in  this  case  was  made  at  the 
price  at  which  the  broker  was  author- 
ized to  sell,  and  at  which  be  had  of- 
fered it  to  the  two  persons  with  whom 
he  was  negotiating.  A  broker  who  of- 
fered the  properly  to  a  prospective 
purchaser  at  the  stipulated  price,  an 
offer  which  was  rejected  by  th<r  pro- 
spective purchaser,  is  not  entitied  to  a 
commission  upon  a  sale  two  years 
later  at  a  higher  price  to  such  per- 
son, where,  after  the  rejection  of  the 
first  offer,  the  negotiations  had  been 
dropped  and  ended  by  the  broker,  and 
he  did  nothing  toward  bringing  about 
the  sale.  Meyer  v.  Straus  (1899)  42 
App.  Div.  613,  S8  N.  Y.  Supp.  904.  A 
broker  who  was  unable  to  induce  a 
person  interested  by  him  to  pay  the 
price  demanded  by  the  owner  is  not 
entitled  to  a  commission  upon  a  sub- 
aequent  sale  to  such  person  at  the 
price  fixed,  through  other  brokers,  and 
the  mere  fact  that  the  first  broker 
prophesied  that  the  person  thus  inter- 
ested by  him  wool^  at  some  future 
tim^  eome  to  the  owner's  terms,  does 
not  aid  his  case.  Goldstein  t.  Walters 
( 1889)  16  Daly,  397, 7  N.  Y,  Supp.  766, 8 
N.  Y.  Supp.  967.  There  was  a  further 
Uxt,  however,  in  this  caae^  that  the 
owner  did  not  know  the  sale  was  made 
to  the  purchaser  interested  by  the 
first  broker,  but  believed  that  the  sale 
was  made  to  a  member  of  the  second 
brokerage  firm.  Where  a  real  estate 
broker  directed  the  attention  of  a 
prospective  purchaser  to  the  property, 
but  the  latter  declined  to  purchase, 
and  all  negotiations  were  abandoned 
for  several  months,  such  broker  Is  not 
entitled  to  commission  upon  a  sale 
finally  made  to  such  purchaser 
through  other  parties,  who  again 
brought  the  property  to  his  notice. 


Earp  V.  Cummins  (1867)  54  Pa.  394^ 
93  Am.  Pee.  718.  A  real  estate  broker 
who  never  succeeded  in  securing  a 
definite  offer,  at  least  one  that  was  ac- 
ceptable to  the  owner,  and  who,  there- 
fore, allowed  negotiations  to  come  to 
an  end,  cannot  recover  commission  up- 
on the  subsequent  sale  of  the  proper- 
ty by  the  owner  directly  to  a  person 
who  had  originally  been  interested  by 
the  efforts  of  the  broker,  although  the 
owner  was  not  aware  of  the  fact,  the 
sale  having  taken  place  through  the 
efforts  of  tiie  purchaser  himself,  who 
sought  an  introduction  to  the  owner^ 
and  negotiated  directly  with  him. 
Smith  V.  Kimball  (1907)  198  Mam. 
582, 79  N.  E).  800.  A  broker  who  mere- 
ly calls  the  attention  of  a  prospective 
purchaser  to  the  property  and  ^ce 
asked  therefor,  without  obtaining  any 
offer  from  him,  is  not  entitled  to  com- 
missions upon  a  sale  to  such  person  at 
the  stipulated  price,  two  years  later,, 
through  independent  sources.  Hay  v^ 
Piatt  (1892)  66  Hun,  488,  21  N.  Y. 
Supp.  S62.  The  broker  here  claimed 
that  negotiations  between  the  prospec- 
tive purchaser  and  the  owner  wer& 
mere^  held  in  abeyance  until  negotia- 
tions then  being  conducted  by  the  pro- 
spective purchaser  with  relation  to- 
other property  were  determined.  But. 
this  was  denied  by  the  court,  which 
states  that  the  suggestion  that  during- 
the  two  years  of  nonaction,  the  owner 
was  waiting  for  the  prospective  pur- 
chaser to  close  a  southern  negotiation,, 
and  that  in  fact  both  companies  were 
abiding  the  result  of  these  other  nego- 
tiations, was  entirely  without  support 
in  the  evidence.  ^  A  broker  who  se- 
cured an  offer  of  $5,000  for  property,, 
which  he  advised  tike  owner  not  to  ac- 
cept; is  not  entitled  to  etnoamissiona 
upon  a  subsequent  sale  negotiated  by 
the  owner  directly,  at  an  advanced 
price,  to  the  person  who  made  the  of- 
fer. White  V.  Twitchings  (1«82)  26 
Hun  (N.  Y.)  608. 

A  broker  authorized  to  sell  a  store 
for  $2,000,  and  the  bnildhng  in  which 
tiie  store  was  located  for  $7,000,  who 
procures  two  persons  willing  to  pay 
$8,600  for  the  store  and  building,  an 
offer  that  is  refused,  cannot  recover 
commissions,  where,  after  the  broker 
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has  remained  inactive  for  weeks,  the 
owner  in  good  faith  has  aold  to  one 
of  the  persons  niaking  the  above  offer 
through  the  broker,  for  $9,000.  Re 
Nlelspn  (1920)  —  Mass.  — ,  127  N.  E. 
514. 

^  A  broker  who  introduced  a  prospec- 
tive purchaser,  but  failed  to  interest 
llim  in  the  property,  is  not  entitled 
to  his  commission  where  the  owner, 
through  her  husband,  ten  months 
thereafter^  sold  the  property  to  the 
purchaser  thus  introduced,  the  sale 
having  resulted  not  from  the  efforts 
of  the  broker,  but  because  of  some 
road  improvements  leading  to  the 
property.  Ford  v.  Shaffer  (1918)  143 
La.  636,  79  So.  172.  Some  change  in 
the  terms  of  sale  was  made,  the  pur- 
chaser not  taking  cattle  which  were 
to  be  sold  with  the  place  when  of- 
fered by  the  broker,  thus  obtaining  the 
property  at  a  less  price. 

While  this  note  does  not  deal  gen- 
erally with  cases  in  which  the  sale  is 
made  to  a  -person  other  than  the  one 
interested  by  the  broker,  some  cases 
of  this  class  have  been  included  for 
the  reason  that  the  broker's  efforts 
were  indirectly  the  cause  of  interest- 
ing the  person  to  whom  the  sale  was 
finally  made.  A  real  estate  broker 
employed  to  sell  city  property  at  $100 
per  front  foot,  who  obtained  an  offer 
of  $95,  which  was  refused  by  the  own- 
er, who  said  the  price  had  reached 
$125,  and  that  there  was  no  use  brings 
ing  any  lower  offer,  whereupon  the 
real  estate  broker  did  nothing  more 
about  the  transaction,  is  not  entitled 
to  commissions  upon  a  sale  thereafter 
to  a  person  other  than  the  one-  with 
whom  the  broker  was  negotiating,  at 
$100  per  front  foot.  Clark  v.  Nessler 
(1893)  60  111.  App.  560.  In  this  case 
an  offer  was  made  jointly  by  the  per- 
son to  whom  the  sale  was  finally  made, 
and  persons  with  whom  the  broker  had 
been  negotiating.  The  owner  refused 
this,  but  did  sell  to  the  pers<ni  other 
than  the  one  with  whom  the  broker 
was  negotiating.  The  court  states 
that  the  broker  never  found  a  custom- 
er, then  willing  to  buy  on  the  terms 
which  the  owner  afterwards  accepted, 
and  apparently  gave  up  the  attempt 
to  sell  at  all;  that  the  business  as  to 


all  parties  concerned  was  at  an  end; 
and  had  no  sale  afterwards  been  made, 
it  is  not  probable  that  the  broker 

would  ever  have  claimed  any  conmiis- 
sion;  and  further  states  that  the  sale 
that  was  made  was  brought  about 
through  other  influences,  and  there- 
fore the  broker  was  not  entitled  to 
commission.  The  offer  at  $95  per 
front  foot  wast  obtained  in  July.  The 
sale  was  made  by  the  owner  in  Octo- 
ber. A  broker  employed  to  sell  prop- 
erty, who  found  a  prospective  pur- 
chaser who  was  willing  to  take  the 
property  in  part  payment  for  other 
property,  a  proposition  which  the 
broker's  employer  rejected,  is  not  en- 
titled to  commissions  upon  a  sale  of 
the  property  about  a  year  and  a  half 
later,'  to  the  prospective  purchaser, 
as  agent  for  his  wife,  the  broker,  aft- 
er the  rejection  of  the  first  proposi- 
tion, having  done  nothing  looking  to- 
ward the  confirmation  of  the  exchange. 
Harris  v.  Burtnett  (1867)  2  Daly  (  N. 
y.)  189. 

When  the  broker  will  be  deemed  to 
have  abandoned  his  efforts  to  sell  is 
a  question  which  depends  upon  the 
facts  of  the  individual  ease.  In  the 
foregoing  cases  those  facts,  so  far  as 
they  appear  in  the  reports,  hart  been 
shown.  In  few  of  the  casek  has  tiiere 
been  any  discussion  of  what  amonnts 
to  an  abandonment.  In  Lipe  v.  Lude- 
wick  (1883)  14  111.  App.  872,  the  factit 
in  which  are  set  forth  above,  the  brok- 
er had  removed  from  the  vieisitj- 
shortly  after  his  efforts  at  a  sale  had 
failed,  and  for  more  than  six  months 
neither  the  owner  nor  the  prospective 
purchaser  had  heard  from  him.  Up- 
on these  facts  the  court  states  that 
the  owner  was  fully  justified  in  treat- 
ing all  negotiations  for  a  sale  as  aban- 
doned, and  in  making  sale  himself  to 
the  prospective  purchaser.  See  Wylie 
v.  Marine  Nat.  Bank  (1875)  61  N.  Y. 
415,  supra. 

Where  the  owner  has  rightfully  re- 
voked the  broker's  authority  after  un- 
successful efforts  by-  the  broker,  the 
owner  may  sell  to  the  person  with 
whom  the  broker  was  negotiating, 
without  liability  for  commission.  It 
is  stated  in  Fairchild  v.  Cunning^iani 
(1901)  84  Minn.  521.  88  N.  W.  15, 
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*thAt  ''wiiere  an  agent  opens  negotia- 
tiWB'  for  auch  a  sale,  fails  to  bring 
the  intending  parchaaer  to  definite 
tenns,  and  the  aegotiations  are  aban- 
doned, he  is  not  entitled  to  a  commiB- 
sion,  even  though  the  owner  of  the 
property  subsequently  sells  the  same 
to  the  person  ^ith  whom  the  agent 
previously  negotiated."  It  appears, 
however,  in  this  case,  that,  subse- 
quently to  the  failure  to  obtain  an  of- 
fer from  the  purchaser,  the  broker's 
authority  to  sell  was  revoked,  and  the 
occlusive  agency  given  by  the  owner 
to  another  broker.  The  court  states 
that  after  the  revocation  of  his  au- 
thority, whatever  was  done  by  the 
broker  was  wholly  voluntary  on  his 
part.  That  after  the  termination  of 
the  agency  his  authority  to  act  for  de- 
fendants could  be  renewed  only  by 
new  arrangement  with  them.  It  ap- 
peared that  after  the  revocation  of  his 
authority,  a  purchaser  with  whom  he 
had  previously  negotiated  for  the  sale 
of  the  property  inquired  of  him  as  to 
whether  the  property  was  still  for  sale, 
whereupon  the  broker  inquired  of  the 
defendants  whether  the  property  was 
still  for  sale,  and  they  informed  him 
that  it  was  not,  for  the  reason  that  the 
exclusive  agency  of  the  sale  had  b^en 
given  to  the  other  broker.  Here  the 
matter  dropped  as  between  the  broker 
and  the  owner,  but  about  a  month 
later,  the  prospective  purchaser  made 
an  application  to  the  owner  personal- 
ly, and  negotationa  between  them  re- 
sulted in  the  sale  of  the  property.  In 
Sihbald  v.  Bethlehem  Iron  Co.  <1881) 
83  N.  Y.  378.  38  Am.  Rep.  441,  the 
agency  of  a  broker  for  the  sale  of 
steel  rails  was  terminated  by  the  man- 
ufacturer after  several  unsuccessful 
efforts  on  the  former's  part  to  sell  to 
a  certain  company;  subsequently  a 
sale  of  iron  rails  was  effected  to  this 
company,  whereupon  the  broker 
claimed  commission.  This  case  con- 
tains a  very  excellent  general  discus- 
sion of  the  right  of  a  broker  to  commis- 
sion, as  follows :  *'It  follows  as  a  neces- 
sary deduction  from  the  established 
rule,  that  a  broker  Is  never  entitled  to 
commissions  for  unsuccessful  efforts. 
The  risk  of  failure  is  wholly  his.  The 
reward  comes  only  with  his  success. 


That  is  the  plain  contract  and  con- 
templation of  the  parties.  The  brok- 
er may  devote  his  time  and  labor  and 
expend  his  money  with  ever  so  much 
of  devotion  to  the  interests  of  his  em- 
ployer, and  yet,  if  he  fails, — if,  with- 
out effecting  an  agreement  or  accom- 
plishing a  bargain,  he  abandons  the 
effort,  or  his  authority  is  fairly  and  in 
good  faith  terminated, — ^h'e  gains  no 
right  to  commissions.  He  loses  the 
labor  and  effort  which  were  staked  up- 
on success.  And  in  such  event  it 
matters  not  that,  after  his  failure  and 
the  termination  of  his  agency,  what 
he  has  done  proves  of  use  and  benefit 
to  the  principal,  in  a  multitude  of 
cases  that  must  necessarily  result. 
He  may  have  introduced  to  each  oth- 
er parties  who  otherwise  would  have 
never  met;  he  may  have  created  im- 
pressions which,  under  later  and  more 
favorable  circumstances,  naturally 
lead  to,  and  materially  assist  in  the 
consummation  of,  a  sale;  he  may  have 
planted  the  very  seeds  from  which 
others  reap  the  harvest;  but  all  that 
gives  him  no  claim.  It  was  part  of  his 
risk  that,  failing  himself, — not  suc- 
cessful in  fulfilling  his  obligation, — 
others  might  be  left  to  some  extent  to 
avail  themselves  of  the  fruit  of  his 
labors."  And  summing  up  the  law  as 
applied  to  the  facts  of  the  case  at 
bar,  the  court  states  that  "if,  after 
the  broker  had  been  allowed  a  rea- 
sonable time  within  which  to  produce 
a  buyer  and  effect  a  sale,  he  has  failed 
to  do  so,  and  the  seller  in  good  faith 
and  fairly  has  terminated  the  agency 
and  sought  other  assistance,  by  the 
aid  of  which  a  sale  is  consummated, 
it  does  not  give  the  original  broker  a 
right  to  commission,  because  the  pur- 
chaser is  one  whom  he  introduced, 
and  the  final  sale  is,  in  some  degree, 
aided  or  helped  forward  by  his  pre- 
vious unsuccessful  effort." 

Where  the  agency  has  not  been  re- 
voked, or  the  negotiations  abandoned 
by  the  broker,  although  he  has  been^ 
unable  to  effect  a  sale,  the  broker's 
right  to  commission  is  a  question  of 
more  difficulty.  In  E.  S.  Truitt  &  Co. 
V.  Gardner  (1918)  —  Ha  App.  — ,  203 
S.  W.  688,  there  was  held  to  be  a  ques- 
tion for  the  jury  whether  the  broker 
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was  the  procuring  cause  of  the  sale, 
where  he  was  conducting  negotiations 
for  an  exchange  of  property  between 
two  owners,  but  was  unable  to  ob- 
tain a  deAnite  proposition  from  either, 
when  a  second  broker  intervened  and 
obtained  a  proposition  upon  which  the 
trade  was  consununated.  In  sustain- 
ing a  finding  that  the  broker  was  the 
procuring  cause  of  the  sale,  the  court 
states  that  it  was  apparent  that  the 
trade  was  not  ''consummated  while 
the  matter  was  left  in  plaintiff's 
hands,  on  account  of  the  act  of  de- 
fendant in  refusing  to  make  a  propo- 


sition. But  even  if  this  were  sot  tme, 
plaintiffs  worked  up  the  deal  to  a  iMint 
where  it  required  little  else  to  coo- 
ammnate  it  than  that  defendants  nuke 
a  proposition ;  for,  when  the  trade  ms 
pat  into  the  hands  of  Woods,  and  dt 
fendants  consented  to  make  a  propo- 
sition, the  trade  was  soon  coiuuid- 
mated.  Under  all  these  facts,  it  vas 
for  the  jury  to  say  whether  or  not 
plaintiffs  were  the  procuring  cause  of 
its  consummation,  even  though  they 
secured  no  offer  from  either  side  be- 
fore defendants  took  the  deal  orer*  to 
anotiier  agent"  W.  A.  E. 


SAN  GABRIEL  VALLEY  COUNTRY  CLUB 

V. 

LOS  ANGELES  COUNTY. 
ClaUfontia  Svprewte  Wurt  (In  Ban«>  —  JVanA  ij0,  1929, 
(—  Cal.  — ,  188  Pac.  554.) 

Water  —  rigrht  to  prevent  hastening  of  flow. 

1.  A  riparian  owner  has  no  right  to  complain  of  the  constructiott  akmg 
the  bed  of  the  stream  above  his  land  of  an  impervious  channel  to  can? 
the  water,  although  the  effect  is  to  prevent  its  spreading  outside  its  chancel 
and  percolating  through  the  bed  and  sides  and  thereby  to  hasten  the  flow 
through  his  land  to  its  injury,  if  the  improvement  is  reasonably  necesuir 
to  protect  the  properly  past  which  the  water  flows. 

[See  note  on  this  ^piestion  beginning  on  page  1211.] 

-~  artificial  channel  —  effect  of  lapse 
of  time. 

2.  A  channel  formed  across  one's 
land  by  water  concentrated  by  im- 
provements by  settlers  along  its  course 
may  ripen  into  a  natural  watercourse 

by  lapse  of  time. 

—  channel  dry  at  certain  seasons. 

3.  A  channel  with  definite  beds  and 
banks,  canying  water  in  the  winter 
uid  spring,  may  be  a  watercourse^  al- 
thoui^  dry  at  other  seasons  of  the 
year. 

Parties  —  effect  of  ahswM'ft 

4.  No  relief  can  be  afforded  in  an 
action  against  a  eonnty  for  wrongfully 
casting  water  ajpon  oae^s  uropeiiy  for 
water  drained  into  the  channel  by  a 
city  which  is  not  a  party  to  the  action. 
Definition  —  enrface  wat»H. 

5.  Surface  waters  are  such  as  fall 
on  the  land  by  precipitation  from  the 
skies  or  arise  in  springs  and  spread 


over  the  surface  of  the  ground  with- 
out being  collected  into  a  deflsite 

body. 

Water  —         te  diechaxge  watm 
water  in  mass, 

6.  A  landowner  must  not  gather  sur- 
face water  together  on  his  land 
artificial  means,  and  discharge  it  onto 
lower  land  in  greater  volume  or  in  dif- 
ferent manner  than  it  would  natonDj 
be  discharged. 

—  effect  of  exceeding  capad^  «f 
stream. 

7.  The  right  to  hasten  the  drainsie 
along  a  watercourse  is  net  limited  to 
the  natural  capacity  of  the  stream  ao 
as  to  entitle  a  lower  riparian  owner  to 
damages  in  case  his  land  is  flooded  bf 
the  increased  flow  of  the  water. 
Constitutional  law  —  public  iai^oR- 

ment  —  compen8ati<Ri  for  pripa*7 
injured. 

8.  Injury  to  riparian  land  by  the  n- 
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creased  flow  of  the  stream  due  to  pub-    pensation  for  property  taken  or  dam- 
Ik  improvwwnta  is  not   within  a    aged  for  pnblic  use. 
uonstitutional  provlsioa  requiring  com-       [See  9  R.  C.  L.  684.] 


Cross  appeals  from  a  judgment  of  the  Superior  Court  for  Los  Angeles 
County  (Works,  J.)  in  favor  of  plaintiflf  in  part  only,  in  an  action  brought 
to  recover  damages  for  injuries  to  his  land,  alleged  to  have  been  caused 
by  the  construction  of  certain  storm  drains  by  the  defendant  county,  and 
to  enjoin  the  further  use  of  said  drains ;  plaintiff  appealing  from  tiie  re- 
fusal to  grant  an  injunction,  and  defendant  appealing  from  the  judgment 
awarding  damages  to  plaintiff.  Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Hicfccox  &  Crenshaw,  for    243,  31  Sup.  Gt.  Rep.  654;  Barnes  v. 


plaintiff: 

Where  property  is  taken  or  dtunaged 
for  a  public  use  without  compensaUoa 
being  made  or  tendered,  according  to 
the  Taw  providing  therefor,  the  per- 
son who  is  thus  wronged  has  a  right 
to  have  the  taking  or  damaging  re- 
strained until  such  compensation  is 
made. 

Lewis.  Em.  Dom.  §g  888,  902;  Rudel 
V.  Los  Angeles  Coun^,  118  CaL  281,  60 
Pac  400. 

Plaintiff  was  entitled  to  its  injunc- 
tion. 

Learned  v.  Castle,  78  CaL  454,  18 
Pac.  872,  21  Pac.  11;  Mendelson  v.  Mc- 
Cabe,  144  Cal.  230,  103  Am.  St.  Rep.  78, 
77  Pac.  915;  Allen  v.  Stowell,  145  Cal. 
666,  68  LJt.A  223,  104  Am.  St.  Rep. 
80,  79  Pac.  371 ;  Nicholson  v.  Getchell, 
96  CaL  394,  31  Pac.  265;  Connor  v. 
Southern  P.  R.  Co.  122  Cal.  681,  65 
Pac  688;  Geurkink  v.  Petaluma,  112 
CaL  306,  44  Pac.  570;  Shaw  v.  Sebasto- 
poU  159  Cal.  623,  115  Pac.  218;  Sievers 
V.  Root,  10  CaL  App.  337,  101  Pac. 
925;  Galbreath  v.  Hopkins,  159  Cal. 
297. 113  Pac.  174;  Ryan  v.  Weiser  Val- 
ley Land  &  Water  Co.  20  Idaho,  288, 
118  Pac.  769;  Weiser  Valley  Land  & 
Water  Co.  v.  Ryan,  111  C.  C.  A.  221, 
190  Fed.  425;  Holmes  v.  Calhoun  Coun- 
ty, 97  Iowa,  360,  66  N.  W.  146;  Bass  v. 
Metropolitan  West  Side  Elev.  R.  Co. 
39  UR.A.  711.  27  C.  C.  A,  147,  53  U.  S. 
App.  642,  82  Fed.  857;  Spring  Valley 
IK^terworks  ▼.  San  Francisco,  124  Fed. 
674. 

An  action  lies  against  a  county  for 
damages  caused  by  the  construction, 
maintenance,  and  operation  of  im- 
provements under  the  Protection  Dis- 
trict Act  of  1896  and  amendments. 

Rudel  V.  Los  Angeles  Countr,  118 
Gal.  281,  60  Pac.  400;  Pwldns  v. 
BUath,  168  Gal.  782, 127  Pac.  60;  Hop- 
Una  v.  Clemson  AgrL  College,  221  U. 
8.  686,  56  L.  ed.  890,  86  L.RJi.(N.S.) 
•  ALJC— 76. 


District  of  Columbia,  91  U.  S.  640,  28 
L.  ed.  440;  Davenport  v.  Dodge  Coun- 
ty, 105  U.  S.  237,  26  L.  ed.  1018. 

Plaintiff's  amended  complaint  did 
not  set  up  a  different  cause  of  action 
from  that  stated  in  its  original  com- 
plaint, and  is  not  barred  by  ihe  Stat- 
ute of  Limitations. 

Bauer's  Law  &  Collection  Co.  v.  Lef- 
fingwell,  11  CaL  App.  495,  105  Pac. 
427;  Ruiz  v.  Santa  Barbara  Gas  &  E. 
Co.  164  Cal.  188,  128  Pac.  330;  Frost 
v.  Witter,  132  Cal.  421,  84  Am.  St.  Rep. 
53,  64  Pac.  705;  Merchants  Collection 
Agency  v.  Gopcevic,  23  Cal.  App.  216, 
137  Pac.  609;  Barr  v.  Southern  Califor- 
nia Edison  Co.  '24  Cal.  App.  22,  140 
Pac.  47. 

The  rains  of  January  and  February, 
1914,  were  not  of  that  unprecedented 
character  that  brings  them  within  the 
definition  of  "act  of  God." 

Oroville  v.  Indiana  Gold-Dredging 
Co.  166  Fed.  560;  Gulf  Red  Cedar  Co. 
V.  Walker,  132  Ala.  653,  31  So.  374,  11 
Am.  Neg.  Rep.  179;  Willson  v.  Boise 
City,  20  Idaho,  133,  36  L.R.A(N.S.) 
1158,  117  Pac.  115,  1  N.  C.  C.  A.  203; 
Ohio  &  H.  R.  Co.  V.  Ramey,  139  IlL  9, 
32  Am.  St.  Rep.  176,  28  N.  E.  1087; 
Polack  V.  Pioche,  35  CaL  422,  96  Am. 
Dec.  115;  Ghidester  v.  Consolidated 
Ditch  Co.  59  Cal.  197;  Purcell  v.  Stub- 
blefield,  41  Okla.  562,  51  L.R.A.CN.S.) 
1077,  139  Pac.  290;  Hesa  De  Mayo 
Land  &  Live  Stock  Co.  v.  Hoyt,  24  Colo. 
App.  279,  133  Pac.  471,  8  N.  C.  C.  A 
1058;  New  Haven  &  N.  R.  Co.  v.  Quint- 
ard,  6  Abb.  Pr.  N.  S.  128;  Pengra  v. 
Wheeler,  24  Okla.  532,  21  LR.A.  726, 
34  Pac.  854;  Chicago,  R.  I.  &  P.  R.  Co. 
V.  Shaw,  63  Neb.  380,  66  UXLA.  341,  88 
N.  W.  608. 

That  the  storm  drains  were  con- 
structed for  the  beneficial  purpose  of 
protecting  from  the  flood  waters  the 
lands  over  which  the  waters  would 
have  meandered  if  the  storm  drains 
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had  not  been  built  does'  not  relieve 
the  defendant  from  compensating  the 
plaintilT  for  the  damage  caused  to  it 
by  the  burden  imposed  upon  its  land 
by  said  drains. 

Conniff  v.  San  Francisco.  67  Cal.  45, 
7  Pac.  41 ;  Spangler  v.  San  Francisco, 
84  Cal.  12.  18  Am.  St.  Rep.  158,  23  Pac. 
1091;  Los  Angeies  Cemetery  Asso.  v. 
Los  Angeles,  103  Cal.  461,  37  Pac.  375; 
Reardon  v,  San  Francisco,  66  Cal.  492, 
o6vAm.  Rep.  109,  6  Pac.  317;  Stanford 
V.  San  Francisco,  111  Cal.  198,  43  Pac. 
(i05;  Perkins  v.  Blauth,  163  Cal.  782. 
127  Pac.  50. 

The  flow  of  storm  waters  may  not  be 
increased  upon  the  lands  of  a  lower 
proprietor  by  anyone  above  him, 
whether  by  diversion,  combination,  ac- 
celeration, or  augmentation,  even 
though  it  may  be  for  the  increase  of 
the  beneficial  use  of  the  upper  pro- 
prietor. 

Lambert  v.  Alcorn,  144  III.  313,  21 
L.R.A.  611,  33  N.  E.  53;  Peck  v.  Her- 
rington,  109  111.  611,  50  Am.  Rep.  627; 
Todd  V,  York  County,  72  Neb.  207,  66 
L.R.A.  561,  100  N.  W.  299 ;  Dorr  v.  Sim- 
merson,  127  Iowa,  551,  103  N.  W.  806. 

A  lower  proprietor  has  a  right  of 
action  against  those  who,  by  interfer- 
ing with  natural  conditions,  cause  sujch 
flood  waters  to  be  discharged  upon  his 
land  in  greater  quantities  or  in  a  dif- 
ferent manner  than  would  occur  under 
natural  conditions. 

Heier  V.  Krull,  160  Cal.  441,  117  Pac. 
530;  Ogburn  v.  Connor,  46  Cal.  346, 
13  Am.  Rep.  213;  Conniff  v.  San  Fran- 
cisco, 67  Cal.  45,  7  Pac.  41;  McDaniel 
V.  Cummings,  83  Cal.  515,  8  L.R.A.  575, 
'23  Pac.  795;  Stanford  v.  San  Fran- 
cisco, 111  Cal.  198,  43  Pac.  605;  Rudel 
V.  Los  Angeles  County,  118  Cal.  281, 
50  Pac.  400;  Wood  v.  Moulton,  146 
Cal.  319,  80  Pac.  92;  Cashing  v.  Pires, 
124  Cal.  663,  57  Pac.  572;  Shaw  v.  Se- 
hastopol,  159  Cal.  623,  115  Pac.  213; 
Cox  V.  Odell,  1  Cal.  App.  682,  82  Pac. 
1086;  Humphreys  v.  Moulton,  1  Cal. 
App.  257,  81  Pac.  1085;  Peck  v.  Peter- 
son, 15  Cal.  App.  543,  115  Pac.  327. 

The  lands  of  the  plaintiff  are  not 
now  and  never  have  been  riparian  to 
the  Rubio  wash. 

Bathgate  v.  Irvine,  126  C-il.  143,  77 
Am.  St.  Rep.  158,  58  Pac.  442;  Rudel 
V.  Los  Angeles  County,  118  Cal.  281, 
50  Pac.  400;  Galbreath  v.  Hopkins,  159 
Cal.  303,  113  Pac.  174. 

The  California  rule  is  that  of  the 
civil  law  and  the  lower  proprietor  is 
thereby  protected  from  such  change 
in  drainage  as  will  damage  him. 


McDaniel  v.  Cummings,  88  Cal.  516, 
8  L.R.A.  575,  23  Pac  795;  Wood  v. 
Moulton,  146  Cal.  317.  80  Pac.  92;  Le- 
land  Stanford  Junior  Unversity  v. 
Rodley,  38  Cal.  App.  563,  177  Pac.  175; 
Heier  v.  Krull,  160  Cal.  441,  117  Pac. 
530;  Merritt  Twp.  v.  Harp,  141  Mich. 
233,  104  N.  W.  587,  108  N.  W.  746; 
Ogburn  v.  Connor,  46  Cal.  346.  13  Am. 
Rep.  213;  Gray  v.  McWilliams.  98  Cal. 
157,  21  L.R.A.  593,  35  Am.  St  Rep.  163, 
32  Pac.  976;  Larrabee  v.  Cloverdale, 

131  Cal.  96,  63  Fac.  143;  Sanguinetti 
V.  Pock,  136  Cal.  466,  89  Am.  St.  Rep. 
169,  69  Pac.  98. 

The  rule  of  reasonable  use  of  ri- 
parian rights,  even  if  the  rule  of  law 
heretofore  established  by  court  as  to 
storm  waters  is  discarded,  will  pro- 
tect the  plaintiff. 

Ferrea  v.  Knipe,  28  Cal.  S40,  87  Am. 
Dec.  128 ;  Lux  v.  Haggin,  69  Cal.  255, 
10  Pac.  674;  Gould  v.  Eaton.  117  Cal. 
539,  38  L.R.A.  181,  49  Pac.  577;  Mc- 
Clintock  v.  Hudson,  141  Cal.  275,  74 
Pac.  849;  Roso  v.  Mesmer,  142  Cal.  322, 
75  Pac.  905;  Turner  v.  James  Canal 
Co.  155  Cal.  82,  22  L.R.A.(N.S.)  401, 

132  Am.  St.  Rep.  59,  99  Pac.  520.  17 
Ann.  Cas.  823;  Mentone  Irrig.  Co.  v. 
Redlands  Electric  Light  &  P.  Co.  155 
Cal.  323.  22  L.R.A.(N.S.)  382,  100  Pac. 
1D82,  17  Ann.  Cas.  1222;  Gulf,  C.  & 
S.  F.  R.  Co.  V.  Richardson,  42  Okla. 
457,  141  Pac.  1107;  Thompson  v.  An- 
drews, 39  S.  D.  477,  165  N.  W.  9; 
Stanchfield  v.  Newton.  142  Mass.  110, 
7  N.  E.  703;  Trigg  v.  Timmerman,  90 
Wash.  678.  L.R.A.1916F,  424,  156  Pac. 
846;  Kan:ias  City  v.  Slangstrom,  53 
Kan.  431,  36  Pac.  706;  TruUinger  v. 
Howe,  53  Or.  219.  22  L.R.A.  (N.S.)  545, 
97  Pac.  549.  99  Pac.  880;  Jackman  v. 
Arlington  Mills,  137  Mass.  277;  Fris- 
bie  v.  Cowen,  18  App.  D.  C.  381. 

Even  under  the  common-law  rule, 
plaintiff  is  entitled  to  damages,  for  the 
reason  that  defendant  discharged  more 
water  into  a  natural  watercourse  than 
it  was  capable  of  carrying  in  its  nat- 
ural condition. 

Noonan  v.  Albany,  79  N.  Y.  470.  35 
Am.  Rep.  640;  Farnham,  Waters,  li 
488;  6  McQuillin,  Mun.  Corp.  i;  2705; 
Gould,  Waters,  §  274;  Baldwin  v.  Ohio 
Twp.  70  Kan.  102,  67  L.R.A.  642,  109 
Am.  St.  Rep.  414,  78  Pac.  424. 

Messrs.  A.  J.  Hill,  Roy  V.  Reppy, 
and  Salisbary  &  North  for  defendant. 

Olncy,  J.,  delivered  the  opinion  of 
the  court: 

This  is  an  action  by  the  plaintiff^ 
the  San  Gabriel  VaUey  Country 
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Club,  against  the  county  of  Los 
Angeles  to  recover  damages  for  in- 
jury alleged  to  have  been  done  the 
plaintiff's  land  by  the  construction 
of  certain  storm  drains  by  the  de- 
fendant county,  and  to  enjoin  the 
further  use  of  those  drains.  The 
trial  court  found  that  the  plaintiff's 
?and  had,  in  fact,  been  damaged  by 
the  construction  and  the  use  of  the 
^Irains,  and  awarded  the  plaintiff* 
damages,  but  refused  an  injunction. 
From  this  result  both  sides  appeal. 
The  trial  cotfrt  made  detailed  find- 
ings of  facts,  the  correctness  of 
which  neither  side  disputes,  the  con- 
tention of  the  plaintiff  being  that 
upon  the  findings  it  is  entitled  to  the 
injunction  isought,  as  well  as  to 
damages,  and  the  contention  of  the 
defendant  being  that,  upon  the 
findings,  the  injury  done  the  plain- 
tiff's land  was  damnum  absque 
injuria  and  the  plaintiff  is  entitled 
to  neither  damages,  nor  injunction. 

The  material  facts  as  they  appear 
from  the  findings  are  not  particu- 
larly complicated.  The  plaintiflf's 
land  is  situate  about  6  miles  south  of 
the  base  of  the  Sierra  Madre  moun- 
tains. From  the  land  to  the  base  of 
the  mountains  the  country  rises  on 
a  gradual  slope,  and  is  occupied  in 
large  part  by  the  city  of  Pasadena. 
Back  of  the  city  there  debouch  from 
the  mountains,  with  their  mouths 
close  together,  two  canons  known  as 
Las  Flores  and  Rubio.  From  the 
mouths  of  these  carions  there  ex- 
tends fanlike  over  the  plain  for  2 
or  3  miles,  a  debris  cone,  made  up  of 
material  washed  down  by  the  caiion 
streams.  These  streams  are  dry  ex- 
cept during  and  immediately  after 
the  rainy  season — ^that  is,  except 
during  the  winter  and  spring.  Dur- 
ing the  rainy  season,  however,  they, 
at  times  of  storm,  discharge  onto 
the  plain  a  very  lai^  volume  of 
water.  Prior  to  the  building  up  of 
the  locality  these  waters,  on  emerg- 
ing from  the  cafions,  spread  out 
over  the  debris  cone  mentioned,  and 
were  dissipated  without  reaching 
the  plaintiff's  land. 

Between  1870  and  1880  the  lo- 
calily  became  somewhat  settled,  and 
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the  waters  coming  from  the  two 
caiions  were  con^ned  and  together 
formed  a  channel  knovni  as  the 
Rubio  Canon  wash,  in  which  they 
flowed  from  1881  until  the  con- 
struction in  1913  of  the  storm  drains 
here  'complained  of.  This  channel, 
as  it  proceeds  down,  joins  other 
washes  and  ultimately  passes 
through '  the  plaintiff's  land.  The 
channels  run  tiirough  a  porous  and 
sandy  soil,  and  much  of  the  water 
passing  down  them  was  absorbed, 
prior  to  1913,  before  reaching  the 
plaintiff's  land.  In  times  of  heavy 
storm  alstf  the  channels  would  over- 
flow and  a  portion  of  their  waters 
be  lost  in  that  manner  without 
reaching  the  plaintiff's  land. 

In  1913,  the  defendant  county, 
through  the  instrumentality  of  two 
so-called  protection  districts,  con- 
structed the  drains,  two  in  num- 
ber, in  question  here.  They  really 
are  but  a  single  drain,  since  the 
,  second  is  but  a  continuation  of  the 
first.  They,  or  rather  it,  is  a  con- 
crete box,  of  a  capacity  to  carry  all 
the  waters  of  the  Rubio  wash,  which 
it  picks  up  by  means  of  an  intake 
dam  near  the  head  of  the  wash,  and 
empties  intp  it  again  about  a  mile 
above  the  plaintiff's  land.  It  follows 
the  general  direction  of  the  wash, 
and  for  some  of  the  distance  is  laid 
in  it,  but  for  some  of  the  distance 
departs  from  it. 

In  the  same  year  the  city  of 
Pasadena  constructed  a  drain  which 
apparently,  although  the  findings 
are  not  entirely  clear  upon  the  point, 
picked  up  in  similar  fashion  the 
waters  of  East  Pasadena  wash,  one 
of  t^e  tributaries,  so  to  speak,  of 
the  wash  passing  through  the  plain- 
tiff's land,  and  emptied  such  waters 
into  the  county  drain  at  or  near  the 
point  of  junction  of  the  Rubio  and 
East  Pasadena  washes,  with  the  re- 
sult that  from  there  on  the  county 
drain  carried  the  water  of  both 
washes,  just  as  the  wash  below  that 
point  had  previously  done. 

Following  the  construction  of 
these  drains,  in  Japuary  and 
February,  1914,  extraox<dinary  and 
unusual  rains  occurred  in  the  region. 
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and  a  great  volume  of  water  was 
passed  through  the  drain  and  emp- 
tied into  the  wash  below,  and*  con- 
tinuing down  it,  very  substantially 
damaged  the  pUint^'s  land.  The 
plaintiff  thereupon  brought  thia 
action,  because  of  the  injury  so  done 
it  and  the  danger  of  similar  injury 
being  done  again. 

The  court  further  finds;  in  effect, 
that  the  action  of  the  county  drains 
is  solely  upon  the  water  in  the 
washra;  in  other  words,  the  drains 
are  substitute  conduits  for  the 
washes.  It  follows  at  once,  and  the 
court  so  finds,  that,  so  fke  as  aug- 
menting the  volume  of  the  stream 
in  the  wash  below  and  passing  the 
plaintiff's  land,  the  action  of  the 
drains  is  twofold,  and  twofold  only: 
First,  they  prevent  any  water  es- 
caping from  the  channel  above  in 
time  of  flood  and  overflowing  the 
surrounding  country,  and  thereby 
being  in  large  measure  dissipated 
and  lost;  second,  they  act  as  an  im- 
pervious and  direct,  smooth  and  un- 
obstructed, and  therefore  speedier, 
conduit  in  place  of  the  washes  with 
their  pervious  bottoms  and  sides, 
and  indirect,  broken,  and  obstructed, 
and  therefore  slower,  channels.  The 
amount  of  the  absorption  by  the  por- 
ous bottoms  and  sides  of  the  washes 
must  have  been  considerable,  and 
the  court  -so  finds,  and  it  is  plain 
that  to  the  full  extent  of  this  the 
volume  of  water  in  the  stream  below 
the  drains  is  increased.  The  speed- 
ier passage  of  the  water  through 
the  drains  would  also  of  itself  aug- 
ment the  volume  below  in  times  of 
storm,  at  least  to  the  extent  to  which 
it  brings  more  nearly  together  at 
one  time  in  the  channel  tiie  storm 
waters  from  the  mountains  and 
those* from  the  plain  immediately 
about.  But  the  whole  effect  of  the 
drains,  so  far  as  increasing  the  vol- 
ume in  the  stream  is  concerned, 
may  be  summed  up  by  saying  that 
they  add  no  water  to  that  already 
in  the  channel  and  that  which 
would  come  to  it  on  the  way,  but 
merely  serve  to  pass  such  waters 
more  completely  and  more  speedily 
from  one  point  in  the  channel  to  a&- 
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other,  all  entirely  above  the  plain- 
tiff's  land. 

So  far  as  the  velocity  of  the  water 
in  the  wash  as  it  passes  the  plain- 
tiff's land  is  concerned,  it  is  Skpgax- 
ent  that  the  drains  do  not  affect  it 
otherwise  than  to  the  extent  to 
which  the  velocity  is  increased  by  an 
increased  volume  of  water.  The 
plaintiff's  land  is  a  mile  or  more 
•below  the  lower  end  of  the  drains, 
and  any  impetus  the  water  may 
have  as  it  emerges  from  the  drains 
must  be  lost  long  before  reaching 
the  plaintiff's  land.  There  is  no  in- 
crease in  velocity,  in  other  words, 
except  such  as  is  a  necessary  inci- 
dent of  an  increased  volume. 

The  case  presented  by  the  findings 
is  therefore  simply  one  where  a  pub- 
lic authority  has  constructed  an 
artificial  conduit  which,  to  the  extent 
of  its  length,  but  no  further,  acts 
as,  and  only  as,  a  substitute  for  a 
naturiU  channel,  which  continues  on 
down  to  and  through  the  plaintiff's 
land  a  mile  or  so  below.  It  should 
also  be  noted  that  there  is  no  find- 
ing, and  there  is  nothing  to  indicate, 
that  this  artificial  conduit  was  not 
a  reasonable  improvement  for  the 
benefit  and  protection  of  the  terri- 
tory through  which  the  natural 
chiuinel  for  which  it  was  a  substitute 
ran,  or  that  it  was  constructed  in  a 
manner  more  burdensome  to  the 
plaintiff  than  was  required  for  the 
purpose  for  which  it  was  con- 
structed. The  question  presented 
may  be  thus  stated :  Has  the  owner 
of  land  through  which  a  natural 
water  channel  runs  a  right  to  com- 
plain of  an  improvement  of  that 
channel  above  his  land?  For  the 
substitute  conduit  is  but  that,  and 
has  no  other  effect,  when  the  im- 
provement is  a  reasonable  one  for 
the  benefit  of  the  upper  land  through 
which  the  channel  runs,  and  is  not 
constructed  in  an  unreasonable  man- 
ner. 

Before  discussing  this  question, 
there  are  certain  matters  which 
should  be  disposed  of  preliminarily. 
We  have  referred  to  the  Ruble 
Canon  wash  and  the  continuation  of 
it  through  the  plaintiff's  land  as  a 
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iiatural  water  channel.  In  one  sense 
it  is  not  that.  It  did  not  exist  as  a 
definite  watercourse,  at  least  as  far 
as  the  plaintiff's  land,  before  the 
re^on  was  settled  up,  but  was 
created  as  the  result  of  settlement. 
Nevertheless  it  is  natural  in  the 
sense  that  it  was  originally  made 
by  th^  waters  themselves,  and  not 
by  man,  although  it  is  possible  that 
except  for  the  acts  of  man  the  wa- 
ters would  not  have  been  kept  to- 
gether so  as  to  make  a  channel.  In 
any  event  it  has  now  existed  for  such 
a  length  of  time  as  the  channel 
for  the  natural  drainage  of  the  wa- 
tershed tributary  to  it  that  the  man- 
w«t«iw  creation 
wTift^i  ch»M-  is  not  material,  and 
nT^Sum'.  it  has  all  the  attri- 
butes of  a  water 
channel  wholly  natural  in  origin. 
Reading  v.  Althouse,  93  Pa.  400. 

Likewise,  it  is  a  watercourse  in 
the  legal  sense,  al- 
T^ilSZ'i^innV  though  dry  except 
m  the  winter  and 
spring,  and  very  possibly  at  inter- 
vals even  in  these  seasons.  It  is  a 
channel  with  defined  bed  and  banks, 
made  and  habitually  used  by  water 
passing  down  as  a  collected  body  or 
stream  in  those  seasons  of  the  year 
and  at  those  times  when  the  streams 
in  the  region  are  accustomed  to  flow. 
It  is  wholly  different  from  a  swale, 
hollow,  or  depression  through  which 
may  pass  surface  waters  in  time  of 
storm,  not  collected  into  a  defined 
stream.  Conniff  v.  San  Francisco, 
67  Cal.  46, 7  Pac.  41 ;  Spangler  v.  San 
Francisco,  84  Gal.  12,  18  Am.  St. 
Rep.  158, 23  Pac.  1091 ;  Los  Angeles 
Cemetery  Asso.  v.  Los  Angeles,  103 
Cal.  461,  37  Pac.  375. 

Mention  should  also  be  made  of 
the  East  Pasadena  drain,  con- 
structed by  the  city  of  Pasadena. 
Apparently,  from  the  findings,  it  is 
of  the  same  character  as  the  drains 
constructed  by  the  county ;  that  is,  it 
serves  only  to  carry  waters  already 
collected  in  the  East  Pasadena  wash, 
and  does  not  serve  to  collect  other 
waters  and  add  them  to  those  al- 
ready there.  But,  however  this  may 
be,  ttie  drain  was  not  constructed  by 
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the  county,  and  no  relief  in  regard 
to  it  can  be  given  in 


this  action,  which  is  o?^^ 
against  the  county 
alone.  While  it  discharges  into  the 
counly  drains,  this  fact  is  not  ma- 
terial, since,  if  the  latter  were  not 
there,  it  would  discharge  into  tike 
wash,  and  its  waters  would  then,  as 
now,  pass  down  the  wash  to  the 
plaintiff's  land. 

It  should  also  be  observed  at  the 
outset  that  the  present  case  is  not 
concerned  with  surface  waters. 
Such  waters,  in  the  legal  sense,  are 
those  which  fall  on  the  land  by  pre- 
cipitation from  the  skies,  or  arise  in 
springs  and  spread 
over  the  surface  of  SrA:i*i"^r..„. 
the  ground  without 
being  collected  into  a  definite  body. 
McDaniel  v.  Cummings,  83  Cal.  515, 
8  L.R.A.  575,  23  Pac.  795;  3  Faro- 
ham,  Waters,  §  278.  As  to  such  wa- 
ters the  rule  has  been  established  by 
numerous  decisions  in  this  state  that 
a  landowner  may  not  gather  them 
together  on  his  land  by  artificial 
means  and  discharge  them  onto  low- 
er-lying land  in  greater  volume  or 
in  a  different  man- 
ner than  they  would  x:'s:;7;i'iiir 

naturally  be  dis-  water  i> 
charged.  Of  this 
character  are  the  following  decisions 
cited  on  behalf  of  the  plaintiff :  Con- 
niff v.  San  Francisco,  supra;  Stan- 
ford v.  San  Francisco,  111  Oal.  198, 
43  Pac.  605;  Gushing  v.  Pires,  124 
Gal.  663,  57  Pac.  572 ;  Galbreath  v. 
Hopkins,  159  Cal.  297, 113  Pac  174 ; 
Shaw  T.  Sebastopol,  159  Cal.  628, 
115  Pac.  213;  Heier  v.  KruU,  160 
Cal.  441, 117  Pac.  580;  Cox  v.  Odell, 
1  Cal.  App.  682,  82  Pac.  1086;  Peck 
v.  Peterson,  15  Cal.  App.  548,  115 
Pac.  327;  and  Leland  Stanford 
Junior  University  v.  Rodley,  38  CaL 
App.  563,  177  Pac.  175.  But  the 
present  case  is  not  concerned  with 
surface  waters,  and  the  foregoing 
decisions  are  not  in  point.  The  wa- 
ters upon  which  the  drains  here  in 
question  act  have  lost  their  charac- 
ter as  surface  waters  before  they 
reach  the  drains,  and  have  already 
been  gathered  into  a  definite  body 
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flowing  as  a  stream  in  a  water- 
course. The  difference  between  sur- 
face waters  and  those  collected  and 
flowing  in  a  watercourse  is  well 
recognized,  and  the  same  rules  by  no 
means  apply  to  one  as  to  the  other. 

Likewise,  the  distinction  should 
be  observed  at  the  outset,  between 
the  present  case  and  such  decisions 
as  Rudel  v.  Los  Angeles  County,  118 
Cal.  281,  50  Pac.  400,  Larrabee  v. 
Cloverdale,  131  Cal.  96.  63  Pac.  143, 
Wood  V.  Moulton,  146  Cal.  317,  80 
Pac.  92,  and  Humphreys  v.  Moulton* 
1  Cal.  App.  257,  81  Pac.  1085,  which 
are  also  cited  on  behalf  of  the  plain- 
tiff. These  cases  were  all  concerned 
with  water  in  watercourses,  and 
with  improvements  or  changes  in 
drainage.  So  far,  they  resemble  the 
case  at  bar.  But  in  all  of  them,  un- 
like the  present  case,  the  improve- 
ment or  change  did  not  have  the 
effect  merely  of  passing  down  the 
water  in  a  stream  more  completely 
and  speedily  from  one  point  in  its 
channel  to  another,  but  of  diverting 
it  entirely  from  its  channel  and  dis- 
charging it  either  into  a  different 
channel  in  which  it  did  not  naturally 
flow,  or  upon  neighboring  land 
where  there  was  no  channel. 

Of  these  cases  Rudel  v.  Los  An- 
geles County  is  particularly  relied 
upon,  and  we  are  referred  so  strong- 
ly to  it  as  determinative  here  that  a 
statement  of  it  may  not  be  amiss. 
It  involved  an  earlier  attempt  by  the 
county  to  dispose  of  the  same  waters 
as  those  which  are  now  disposed  of 
by  the  present  drains.  Instead,  how- 
ever, of  passing  these  waters  down 
to  a  lower  ptnnt  in  their  channel,  as 
it  is  now  attempted  to  do,  it  was 
planned  to  divert  them  entirely,  and 
to  discharge  them  into  another  wa- 
tercourse to  the  east,  in  which  they 
did  not  normally  flow.  So  to  do  was 
to  impose  upon  such  other  channel 
the  burden  of  carrying  the  drainage 
of  a  watershed  not  tributary  to  it. 
Upon  this  ground  the  carrying  out 
of  the  improvement  was  enjoined, 
at  the  instance  of  a  landowner 
through  whose  property  the  second 
channel  ran.  The  question  so  pre- 
sented and  determined  is  manifestly 


different  from  the  question  here, 
where  the  channel  involved  is  the 
natural  drainage  outlet  for  the  wa- 
ter involved,  and  the  improvement 
complained  of  is  one  which,  as  we 
have  said,  merely  passes  the  water 
more  completely  and  more  speedily 
from  one  point  in  the  channel  to 
another,  both  points  being  entirely 
above  the  plaintiff's  land. 

Passing  now  to  this  question,  the 
ultimate  one  in  the  case,  it  cannot 
be  said  that  there  is  any  decision  in 
this  state  dealing  with  just  such 
facts,  or  which  seems  on  a  first  read- 
ing to  be  directly  in  point.  Bat 
when  the  plaintiff's  position  is  an- 
alyzed, and  the  rule  is  ascertained 
upon  .which  the  plaintiff  must  de- 
pend as  the  law,  in  order  to  have 
a  cause  of  action,  it  ai^ears  clearly 
that  such  rule  is  opposed  to  prevtous 
decisions  by  this  court,  and  is  not 
the  law.  The  plaintiff's  complaint  is 
solely  that  the  drains  increase  the 
volume  and  speed  of  the  water  in 
passing  its  land.  No  complaint  is 
made  of  the  manner  in  which  the 
drains  are  constructed,  or  that  they 
are  not  reasonable  improvemc  its 
for  the  district  they  are  designed  to 
protect,  or  that  they  are  unneces- 
sarily injurious  to  the  plaintiff,  or 
that  they  bring  into  the  channel  wa- 
ter for  which  it  is  not  the  natural 
drainage  outlet,  or,  in  a  word,  that 
there  has  been  any  wrong  committed 
into  which  there  enters  any  factor 
other  than  simp^  an  increase  in  the 
volume  of  the  stream,  and  conse- 
quent increase  of  speed  and  height 
produced  by  artificial  means.  The 
plaintiff's  position  is,  and  must 
necessarily  be,  that  the  owner  of 
land  through  which  a  watercourse 
passes  has  the  right  to  have  the 
stream  flow  by,  exactly  as  it  would 
naturally  flow,  and  may  complain  of 
any  increase  of  volume,  no  matter 
how  caused,  providing  only  it  be 
caused  by  artificial  means.  But  this 
position  is  directly  opposed  to  the 
decisions  of  this  court  that  a  ripari- 
an owner  may  construct  embank- 
ments or  levees  along  the  bank  of 
the  stream  to  prevent  the  overflow 
and  erosion  of  his  land.   Barnes  v. 
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Marshall,  68  Cal.  569,  10  Pac.  115; 
Lamb  v.  Reclamation  Dist.  73  Cal. 
125, 2  Am.  St.  Rep.  775;  14  Pac.  625 ; 
Be  Baker  v.  Southern  California  R. 
Co.  106  Cal.  257,  46  Am.  St.  Rep. 
237,  39  Pac.  610. 

The  inevitable  effect  of  such  an 
embankment,  which  holds  the  wa- 
ters of  the  stream  within  its  channel 
and  prevents  them  from  widening 
the  channel  by  erosion,  is  to  increase 
the  volume  and  speed  of  the  stream 
at  times  of  high  water,  both  in 
front  of  and  below  the  embankment. 
Such  increased  volume  and  speed 
may  damage  lands  below,  and  yet 
the  decisions  mentioned  hold  that 

-rw  prr-  s"ch  damage  is 
vra«  iiaiitriii»B    oamnum  absque 

injuria.  There  is  no 
essential  difference  between  these 
cases  and  the  present.  Under  them 
the  county,  without  any  liability  to 
the  plaintiff,  could  unquestionably 
have  constructed  dikes  along  the 
banks  of  the  Rubio  wash,  which 
would  have  held  within  them  all 
overflow  waters  and  prevented  seep- 
age through  the  banks.  Such 
dikes  would  have  increased  the  vol- 
ume of  water  below,  and  consequent- 
ly its  rate  of  flow,  and  would  also 
have  passed  the  water  along  more 
rapidly  from  one  point  in  the  chan- 
nel to  another.  But  the  drains  here 
complained  of  serve  exactly  the 
same  purpose — that  of  protecting 
the  lands  on  each  side  of  the  stream 
— and  have  identically  the  same 
effect  and  no  other.  The  only  dif- 
ference between  the  drains  and 
such  embankments  is  that  the  for- 
mer accomplish  their  purpose  some- 
what more  completely  and  effective- 
ly than  the  latter  would.  But  the 
purpose  is  the  same,  the  manner  of 
accomplishing  it — ^that  of  restrain- 
ing the  waters — is  the  same,  and 
th^  results  are  the  same  except  for 
some  difference  in  degree.  Nor  is 
this  difference  in  degree  material, 
since,  to  repeat,  there  is  no  conten- 
tion that  the  drains  are  an.unreason- 
able  means  of  accomplishing  the 
purpose  for  which  they  were  built. 
The  complaint  is  not  against  the 
means  adopted,  but  against  the 
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necessary  incidents  of  the  purpose 
itself.  But  the  purpose  is  a  lawful 
one.  and  the  decisions  mentioned  de- 
termine that  no  cause  of  action 
arises  merely  because  of  what  is  a 
necessaiy  incident  of  the  accom- 
plishment of  this  purpose. 

The  plaintiff's  position  is  based  on 
the  much-quoted  maxim,  "aqua  cur- 
rit  et  debere  currere  ut  currere  sole- 
bat."  But  there  are  many  depar- 
tures from  this  rule,  of  which  the 
right  to  a  reasonable  use  of  the  wa- 
ter in  the  stream  by  an  upper  ripari- 
an owner  is  perhaps  the  most  fa- 
miliar. The  exercise  of  this  right  in 
most  Cases  diminishes  the  flow. 
But  there  are  uses  which  at  times 
increase  it,  as,  for  example,  where 
dams  are  put  in  for  the  use  of  mills, 
and  the  water  is  allowed  to  escape 
at  times  in  greater  volume  than  the 
stream  would  then  otherwise  carry. 
In  such  a  case  no  right  of  action  by 
a  landowner  below  exists,  because  of 
the  increase  of  volume  and  conse- 
quent acceleration  of  flow,  provided 
the  use  is  a  reasonable  one  and  exer- 
cised in  a  reasonable  manner.  The 
reason  for  permitting  such  depar- 
ture from  the  maxim  quoted  is  that 
not  to  do  so  would  be  largely  to 
destroy  the  usefulness  of  the 
stream.  2  Famham,  Waters,  §§ 
475,  476. 

The  present  case  is  not  wholly  an- 
alogous to  those  just  mentioned,  but 
the  reason  for  it  is  much  the  same, 
and  is  indeed  stronger.  Not  to  per- 
mit an  upper  landowner  to  protect 
his  land  against  the  stream  would 
be  in  many  instances  to  destroy  the 
possibility  of  making  the  land  avail- 
able for  improvement  or  settlement, 
and  condemn  it  to  sterility  and 
vacancy.  Such  a  rule  would  serious- 
ly interfere  with  the  development 
of  the  country.  Because  of  this,  and 
because  of  the  necessity  of  per- 
mitting the  utilization  for  drainage 
of  the  means  afforded  by  nature  for 
the  purpose,  a  very  great  preponder- 
ance of  the  decisions  in  other  states 
go  further  than  it  is  necessary  to  go 
in  this  case,  and  hold  that  a  riparian 
owner  has  no  right  to  complain  be- 
cause the  volume  of  water  in  the 
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stream  is  increased  by  artificially 
draining  surface  waters  into  it 
above,  provided  only  the  stream  is 
the  natural  drainage  channel  for  the 
lands  so  drained.  Furthermore, 
this  rule  is  adopted  regardless  of 
wheUier  the  so-called  common-law 
rule  concerning  surface  waters  pre- 
vails in  the  particular  jurisdiction* 
or,  as  here,  the  civil-law  rule,  which 
forbids  the  gathering  together  of 
surface  waters  and  discharging 
them  as  a  stream  upon'  adjoining 
lands.  If  the  surface  waters 
are  gathered  and  discharged  into 
the  stream  which  is  their  natural 
means  of  drainage,  so  that  they 
come  to  the  land  below  only  as  a 
part  of  the  stream,  it  is  held  that 
no  action  lies  because  of  their 
being  added:  Kauffman  v.  Griese- 
mer,  26  Pa.  407,  67  Am.  Dec. 
437 ;  Ludeling  v.  Stubbs,  34  La.  Ann. 
935;  Hughes  v.  Anderson,  68  Ala. 
280,  44  Am.  Rep.  147;  Shaw  v. 
Ward,  131  Wis.  646,  111  N.  W.  671, 
11  Ann.  Cas.  1139 ;  Peck  v.  Herring- 
ton,  109  111.  611,  50  Am.  Rep.  627; 
Vannest  v.  Fleming,  79  Iowa,  638,  8 
L.R.A.  277,  18  Am.  St,  Bep.  887,  44 
N.  W.  906;  Thompson  v.  Andrews, 
39  S.  D.  477, 166  N.  W.  9;  Mizzell  v. 
McGowan,  125  N.  C.  439,  34  S.  E. 
538;  id.,  129  N.  C.  93,  85  Am.  St. 
Rep.  705,  39  S.  E.  729;  Waffle,  v. 
New  York  C.  R.  Co.  53  N.  Y.  11, 
13  Am.  Rep.  467.  Mr.  Freeman,  in 
his  note  in  85  Am.  St.  Bep.  727,  re- 
views very  thoroughly  the  authori- 
ties dealing  with  the  right  to  acceler- 
ate or  diminish  the  flow  of  water, 
and  upon  the  particular  point  under 
discussion  says  (page  733) :  "We 
have  just  noticed  the  difference  be- 
tween merely  draining  onto  an- 
other's land,  and  draining  into  a 
natural  channel,  or  watercourse, 
which  flows  across  such  land. 
So  far  as  streams  or  natural 
watercourses  are  concerned,  there 
can  be  no  doubt  that  one  may  drain 
into  them,  and  thereby  increase 
theix  volume,  without  subjecting 
himself  to  liability  for  any  damage 
suffered  by  a  lower  owner." 

If  a  riparian  owner  cannot  com- 
plain if  surface  waters  be  actually 


added  by  artificial  drainage  above  to 
the  volume  of  the  stream,  it  must 
certainly  be  that  he  cannot  complain 
of  a  drainage  improvement  which 
adds  no  water  to  the  stream,  but 
merely  protects  the  adjoining  lands 
against  the  water  already  in  it.  The 
cases  in  which  this  exact  question  is 
presented  are  not  many,  but  so  far 
as  we  have  been  cited  to  them,  they 
all,  with  one  possible  exception,  so 
hold.  Daum  v.  Cooper,  103  HI.  App. 
4;  Fenton  &  T.  R.  Co.  v.  Adams,  221 
111.  201, 112  Am.  St.  Rep.  171,  77  N. 
E.  631;  Dorr  v.  Simmerson,  127 
Iowa,  651,  103  N.  W.  806;  Manteu- 
fel  v.  Wetzjel,  183  Wis.  619,  19 
L.R.A.(N.S.)  167,  114  N.  W.  91; 
Steiner  v.  Steiner,  97  Neb.  449,  ISO 
N.  W.  205. 

Of  these  cases,  Fenton  &  T.  R.  Co. 
V.  Adams  is  perhaps  the  strongest. 
There  a  stream  came  onto  the  land 
of  the  defendants  and  spread  out 
into  a  marsh,  where  its  waters  were 
delayed  and  the  debris  they  carried 
in  time  of  storm  deposited,  and 
thence  continued  on  down  to  the 
plaintiff's  railroad  tracks,  beneath 
which  it  passed  by  a  culvert.  The 
defendants  constructed  a  ditch 
which  diverted  the  stream  from  its 
channel  above  the  marsh  and  con- 
veyed it  by  a  more  direct  route  wiUi 
a  higher  gradient,  avoiding  the 
marsh,  to  a  point  in  the  channel  be- 
low the  marsh,  but  still  upon  the  de- 
foidant's  land.  The  railroad  com- 
pany sought  to  enjoin  the  mainte- 
nance of  the  ditch  on  the  ground 
that  it  would  largely  increase  the 
amount  of  water  coming  to  its  cul- 
vert in  time  of  storm,  and  would  also 
bring  to  the  culvert  a  large  amount 
of  debris  which  would  otherwise  be 
deposited  above.  It  was  held,  how- 
ever, that  the  defendants  had  the 
right  to  improve  the  course  of  .the 
stream  through  their  land;  that 
the  ditch,  although  it  diverted  the 
stream  from  its  channel  for  a  por- 
tion of  ite  distance  on  the  defend- 
ants* land,  was  nothing  more  than 
such  an  improvement,  and  that  the 
railroad  company  had  no  cause  of 
action.    There  is  no  material  dif- 
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ference  whatever  between  such 
facts  and  those  of  the  case  at  bar. 

The  possible  exception  mentioned 
to  these  decisions  is  Grant  v.  Kug- 
lar,  81  Ga.  637. 3  L.R.A.  606, 12  Am. 
St.  Rep.  348,  8  S.  E.  878,  It  is,  how- 
ever, not  possible  to  ascertain  just 
what  the  facts  of  this  case  were,  and 
certainly  the  statement  of  Judge 
Freeman  concerning  it  in  85  Am.  St. 
Rep.  725,  that  the  broad  proposition 
it  £ays  down  is  not  universally  true, 
is  correct.  If  it  is  to  be  considered 
as  in  point  here,  it  is  opposed  to  the 
whole  drift  of  the  decisions  general- 
ly, and  to  the  weight  of  authority 
upon  the  particular  point. 

When  we  say  that  the  decisions 
upon  the  exact  question  here  pre- 
sented are  not  many,  we  are  not  un- 
aware of  the  fact  that  there  are  a 
very  large  number  of  decisions  in 
which  a  change  in  natural  conditions 
increasing  the  volume  or  accelerat- 
ing the  ilow  of  a  stream  has  been  en- 
joined. But  in  these  cases  there  en- 
tered factors  other  than  those  mere- 
ly of  a  change  reasonably  made  for 
the  protection  <^  land  above,  and 
having  the  effect,  only,  of  increasing 
the  volume  and  to  that  extent  the 
speed  and  height  of  the  water  in  the 
channel,  when  it  reached  the  plain- 
tiff's land.  There  was  an  unlawful 
encroachment  upon  the  channel,  or  a 
diverting  of  the  course  or  direction 
cf  the  current,  or  a  pollution  of  the 
stream,  as  where  the  drainage  was 
of  sewage  as  well  as  of  water,  or 
some  other  factor  which  imposed 
upon  the  plaintiff  a  burden  other 
than  merely  that  the  channel  should 
serve  in  an  increased  degree  as  the 
drainage  outlet  for  the  waters  which 
would  naturally  drain  to  and 
through  it.  Our  conclusion  is  that 
an  improvement  for  the  purposes  of 
drainage  of  lands  above  does  not 
give  a  lower  riparian  owner  on  the 
stream  a  cause  of  action,  merely  be- 
cause the  improvement  increases  the 
volume  of  virater  coming  to  his  land 
in  the  stream,  with  the  incidents 
necessarily  accompansnng  such  in- 
crease of  volume,  but  without  affect- 
ing the  stream  in  any  other  manner. 
Such  is  the  present  case. 
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There  remains,  however,  one  point 
which  should  be  discuss^.  It  is  fre- 
quently stated,  and  some  decisions 
perhaps  hold,  that  the  rule  that  no 
action  lies  simply  because  of  an  in- 
crease in  the  volume  of  a  stream 
caused  by  improvements  for  drain- 
age above  is  subject  to  the  limita- 
tion that  thereby  the  natural  capac- 
ity of  the  channel  be  not  exceeded, — 
that  is,  that  the  lands  below  be  not 
flooded.  It  do9s  not  appear  from  the 
findings  in  the  present  case  whether 
the  plaintiff's  land  was  flooded  or 
not.  What  does  appear  is  that  a 
considerable  portion  of  it  was 
washed  away.  This  may  well  have 
happened     without  ^  „. 

the  land  being  ac-  e«e«iBK  Mpmuitr 
tually  overflowed. 
But,  however  this  may  be,  we  are  of 
the  opinion  that  no  such  limitation 
should  be  adopted.  On  one 
hand,  the  authority  for  it  consists 
larg^y  of  dicta  and  casual  state- 
ments, and,  on  the  other  hand,  it  is 
wholly  impracticable,  and  in  many 
cases  destructive  of  the  role  on 
which  it  is  supposed  to  be  only  a 
limitation.  This  is  very  clearly 
pointed  out  and  the  limitation  re- 
jected in  Mizell  v.  McGowan,  129  N. 
C.  93,  85  Am.  St.  Rep.  705,  39  S.  E. 
729.  As  is  there  said : 

"Suppose  the  natural  capacity  of 
the  watercourse  was  made  the  test 
of  the  rule;  it  would  be  so  extreme)^ 
difficult  of  application  aapraetically 
to  destroy  its  value.  What  is  the 
natural  capacity  of  a  stream?  Is  it 
measured  at  low  water  or  at  high 
water?  Almost  any  stream  can 
carry  off  whatever  water  may  be 
made  to  flow  into  it  in  dry  weather, 
or  perhaps  even  in  ordinary  times. 
On  the  contrary,  the  clearing  up  of 
our  lands  is  having  the  double  effect 
of  greatly  accelerating  the  flow  of 
water,  and  at  the  same  time  filling 
up  our  streams  with  sand,  so  that 
very  few  of  them  can  now  carry  the 
water  naturally  flowing  into  them 
after  heavy  rains. 

"Again,  suppose  the  upper  tenant 
were  compelled  to  regard  the  nat- 
ural capacity  of  the  stream;  how 
far  down  would  this  limitation  ex- 
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tend?  Naturally,  many  others 
would  drain  into  the  same  stream, 
so  that  the  landowner  near  its 
mouth  would  get  the  accumulated 
waters  of  all  those  above  him.  hi 
case  of  injury,  how  would  he  appor- 
tion his  damages,  and  where  would 
the  liability  of  each  tort-feasor  be- 
gin and  end?  These  questions,  it 
seems  to  us,  would  severely  tax  the 
utmost  ingenuity  of  the  courts,  and 
leave  the  jury  in  such  a  state  of  per- 
plexity as  to  seriously  endanger 
their  intelligent  determination  of 
the  issues." 

The  reasons  so  stated  may  be  mul- 
tiplied many  fold.  To  them  also  may 
be  added  tiie  query:  Why  should 
there  be  any  difference  between  in- 
jury done  by  flooding,  and  injury 
done  in  any  other  manner  by  an  in- 
crease in  the  volume  of  the  stream. 
If  it  be  the  injury  alone  which  con- 
stitutes the  wrong,  why  should  a  re- 
covery not  be  permitted  whatever 
form  the  injury  takes.  On  the 
other  hand,  if  it  be  not  the  injury 
alone  which  constitutes  the  wrong, 
why  permit  a  recovery  because  of  it 
when  it  takes  the  form  of  flooding? 
The  injury  done  by  erosion,  for  ex- 
ample, is  frequently  much  more 
serious  than  that  done  by  flooding. 
It  was  undoubtedly  so  in  the  present 
case.  No  reason  can  be  seen  why,  if 
injury  by  flooding  is  actionable  in 
such  a  case  as  the  present,  injury  by 
erosion  should  not  be  so  likewise. 
Yet,  if  the  rule  stated,  established 
hy  the  great  weight  of  authority  and 
tnsed  on  strong  considerations  of 
public  good,  be  subject  to  the 
limitation  that  the  increased  volume 
of  the  stream  caused  by  drainage 
improvements  above,  otherwise 
lawful,  do  not  cause  injury  by 
erosion,  the  rule  does  not  in 
reality  exist,  since  there  can  be  no 
increase  in  the  volume  of  the  stream 
without  increasing  its  speed,  and 
consequently  its  erosive  effect,  and 
the  doing  of  a  theoretical  injury,  at 


least,  to  the  banks  past  which  it 
flows. 

Summing  up  the  discussion,  our 
conclusion,  as  we  have  stated,  is  thai 
an  improvement  for  the  purposes 
of  the  drainage. and  protection  of 
lands  above  does  not  give  a  lower 
riparian  owner  on  tiie  stream  a 
cause  of  action,  merely  because  such 
improvement  increases  the  volume 
of  water  in  the  stream  as  it  comes 
to  his  land,  even  though  the  burden 
he  is  necessarily  under  of  protecting 
his  land  against  the  stream  is  there- 
by increased,  and  his  land  is  injured 
because  of  his  failure  to  meet  such 
increast^  burden,  and  further,  that 
the  rule  is  not  subject  to  the  limita- 
tion that  the  increased  volume  must 
not  be  such  as  to  make  the  stream 
exceed  the  capacity  of  its  channel. 
The  injury  to  the  plaintiff's  land 
comes  directly  within  this  rule,  and 
is,  therefore,  not  actionable. 

It  is  apparently  contended  on  be- 
half of  the  plaintiff  that,  even  if  the 
injury  be  damnum  absque  injuria 
as  between  private  parties,  yet. 
when  the  injury  is  inflicted  by  an 
improvement  made  by  public  au- 
thority, it  must  be  compensated  for 
under  the  provision  of  our  Consti- 
tution (art.  1,  §  14)  that  private 
property  shall  not  be  taken  or  dam- 
aged for  a  public  use  without  just 
compensation.     But  the  contrar>- 
has    been   directly  ^ 
decided  since  the  iil-  imiv— pviiii« 
ing  of  the  original  JST^^VJitolr 
briefs  in  this  case, 
in  Gray  v.  Reclama- 
tion Dist.  174  Cal.  622,  163  Pac. 
1024. 

It  follows  that  the  plaintiff  was 

not  entitled,  upon  the  findings, 
either  to  an  injunction  or  to  dam- 
ages. 

Judgment  reversed,  wfth  direc- 
tions to  the  trial  court  to  enter  judg- 
ment for  the  defendant  with  costs. 

We  concur:  Angellotti,  Ch.  J.; 
Shaw,  J.;  Wilbur,  J.;  Lennon,  J.; 
Kerrigan,  Judge  pro  tem. ;  Lawtor,  J. 
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Rigkt  to  hastoi  the  Bow  and  increase  die  volume  of  water  in  a  stream  by  alter- 
ations or  improvements  in  ttie  bed. 


It  is  a  general  principle,  well  sus- 
tained by  authority^  that  a  riparian 
owner  lias  a  right  to  have  a  stream 
flow  in  its  natural  condition.  The 
maxim,  "aqua  currit  et  debit  currere 
ut  currere  solebat,"  controls  the  rights 
in  a  watercourse  at  common  law.  2 
Farnham,  Waters,  p.  1608,  §  476;  1 
Kinney,  Irrig.  p.  947,  §  546. 

This  principle  applies  to  prevent  the 
acceleration  of  tiie  flow  of  water  in  a 
stream  to  the  injury  of  a  lower  pro- 
prietor. 2  Farnham.  Waters,  p.  1632» 
i»  487;  1  Kinney,  Irrig.  p.  947,  §  546. 

These  general  principles  are  admit- 
ted by  the  court  in  the  reported  icase 
(San  Gabriel  Valley  Country  Club 
V.  Los  Angeles  County,  ante,  1200), 
Imt  it  is  there  stated,  what  is  support- 
ed by  a  number  of  authorities,  that 
some  modifications  or  alterations  of 
the  natural  flow  of  the  stream  are  per- 
.  missible,  the  right  to  a  reasonable  use 
of  the  water  in  the  stream  by  an  upper 
riparian  owner  being  stated  to  be  the 
most  funiliar.  The  court  also  refers 
to  the  increase  in  the  flow  of  water 
by  the  construction  of  dams,  and  con- 
elades  that,  there  is  no  right  of  action 
^  by  a  lower  riparian  owner  because  of 
the  increase  of  volume  and  consequent 
acceleration  of  flow,  provided  the  use 
is  a  reasonable  one  and  exercised  in  a 
reasonable  manner.  Under  this  view, 
the  question  is  one  which  must  be  de- 
termined from  the  facts  of  the  in-  . 
dividual  ease. 

The  cases  on  the  question  under  con- 
sideration have  not  reached  a  uniform 
result. 

In  Dorr  v.  Simmerson  (1905)  127 
Iowa,  551.  103  N.  W.  806,  a  landowner 
who  improved  a  natural  watercourse 
by  pUcing  a  tile  drain  therein,  which 
to  some  extent  accelerated  the  flow  of 
water,  but  did  not  unduly  increase  it, 
nor  cast  upon  the  lower  land  more 
than  would  naturally  have  gone  upon 
such  land  had  there  been  no  tile  drain, 
was  held  not  liable  for  damages  to  the 
lower  owner.  The  court  approved  of 


the  rule  that  the  owner  of  the  dom- 
inant estate  has  the  right,  by  ditches 
or  drains,  to  drain  his  own  land  into 
the  natural  and  usual  channels,  even 
though  the  quantity  of  water  cast  up- 
on the  servient  estate  may  be  some- 
what increased. 

It  has  been  held  that  an  owner  of 
land  has  the  right  to  clean  out  and 
tube,  or  wall  up,  a  natural  spring  upon 
his  own  land,  for  his  own  qse  and  con- 
venience, when  he  does  not  thereby 
change  the  natural  course  of  the  flow 
of  the  water  therefrom,  and  makes  no 
change  to*the  injury  of  another  except 
what  may  result  from  an  increased 
flow  of  water  in  the  natural  channel 
and  outlet  of  such  spring.  WaflUe  v. 
Porter  (1871)  61  Barb.  (N.  Y.)  180. 

The  right  to  increase  the  volume  of 
water  in  a  stream,  within  limits,  is 
undoubtedly  supported  by  cases  be- 
yond the  scoj)e  of  the  present  note, 
dealing  with  the  right  to  accumulate, 
in  the  drainage  of  lands,  surface  wa- 
ters falling  in  lands  adjacent  to  a 
stream,  and  cast  them  into  the  stream. 
2  Farnham.  Waters,  p.  1633,  §  488. 

Under  certain  circumstances,  the 
right  to  hasten  or  increase  the  flow 
of  water  in  a  stream  has  been  denied. 
Thus,  an  upper  riparian  owner  who 
removed  a  ledge  of  rocks  which  operat- 
ed as  a  dam  to  keep  back  the  waters 
of  a  stream,  thereby  increasing  the 
volume  of  water  so  that  it  overflowed 
the  banks  at  points  below  where  the 
ledge  was  removed,  was  held  liable  for 
the  damage  caused  tiiereby,  in  Grant  v. 
Kuglar  (1888)  81  Ga.  637,  3  L.R.A. 
606,  12  Am.  St.  Rep.  348,  8  S.  E.  878. 

It  has  been  held  that  a  manufactur- 
ing company  which  acquired  by  pre- 
scription the  right  to  cast  polluted 
water  into  a  stream  which,  by  reason 
of  sluggish  current  and  numerous 
ponds,  was  largely  precipitated  before 
it  reached  the  lower  owner,  could  not 
clean  out  the  channel  in  such  a  way 
as  to  hasten  the  flow  and  cast  the  pol- 
luted water  onto  the  land  of  the  lower 
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owner.  Mississippi  Mills  Co.  v.  Smith 
(1891)  69  Miss.  299,  30  Am.  St.  Rep. 
546,  11  So.  26. 

If  the  channel  of  a  stream  has  been 
gradually  filled  so  that  the  natural 
flow  has  been  altered,  a  riparian  own- 
er cannot,  by  removing  the  accretions, 
restore  the  same  to  its  ancient  course 
and  velocily,  to  the  injury  of  an  upper 
proprietor  who  has  made  improve- 
monts  on  the  faith  of  the  changed  con- 


ditions. Withers  v.  Purchase  (1889) 
60  L.  T.  N.  S.  (Eng.)  819.  Bat  in  an 
earlier  case  it  was  held  that  a  ripariin 
owner  might  remove  shoals  from  the 
stream  without  liability  to  a  lower 
owner  for  overflow  of  the  stream  by 
the  hastening  of  the  flow.  Rhodes  t. 
Airedale  Drainage  Comrs.  (1876)  L 
R.  1  C.  P.  Div.  (Eng.)  402,  46  L  J.  C. 
P.  N.  S.  861,  S6  L.  T.  N.  S.  46.  24  Wed. 
Rep.  loss.  W.  A.  K. 


STATE  OF  MONTANA  EX  BEL.  CHARLES  F.  WOOX^N 

V. 

DISTRICT  COURT  OF  SILVER  BOW  COUNTY  et  aL 
XfofitoMii  Supreme  Odutt— iiprfl  S,  1920. 
(A  M<mt      189  Fac  288.) 

Bfarriase  —  annulment  —  power  to  award  alimony. 

1.  Courts  having  jurisdiction  to  annul  a  marriage  have  inherent  power 
to  award  temporary  alimony  and  counsel  fees  in  a  suit  by  the  hiubaBd 
for  that  purpose,  where  the  power  is  not  conferred  by  statute. 

[See  note  on  this  question  beginning  on  page  1222.] 

Prohibition  —  to  prevent  aUowance 
of  alinumy  and  coonsel  fees. 

2.  Prohibition  lies  to  restrain  the 
wrongful  allowance  of  alimony,  salt 
money,  and  counsel  fees  in  a  divorce 
proceeding,  since  appeal  does  not  fur- 
nish an  adequate  remedy.  ' 

[See  22  B.  C.  L.  9-11.] 
—  iHiat  mmy  be  conaidend. 

8.  To  determine  whether  or  not  the 
lower  court  is  about  to  exceed  its  ju- 


risdiction so  as  to  justify  the  issiuuKe 
of  a  writ  of  prohibition,  the  anpreme 
court  may  examine  not  only  the  plead- 
ings but  the  evidence  before  the  court. 

[See  22  R.  C.  L.  32,  8S.} 
Courts  —  JmMlctlon  —  aotherit;  to 

dissolve  manrlMCfc 

4.  Courts  have  no  inherent  power  to 
dissolve  a  marriage. 

[See  9  B.  a  L.  896.] 


Application  by  relator  for  a  writ  of  prohibition  to  prohibit  the  enforce 
ment  by  respondents  of  an  order  allowing  defendant,  in  an  action  by  rela- 
tor for  an  annulment  of  his  marriage,  alimony,  suit  money,  and  attomey'B 
fees.  Dismissed. 

The  facts  are  stated  in  the  c»pinion  of  the  court 

Messrs.  Nokm  A  Donovan  for  rela^    ant;  and  (b)  that  the  defendant  was 

physically  incapable  of  entering  into 
the  marriage  relation.  Having  de- 
nied generally  the  atlegatioDS  of 
fraud  and  incapacity,  the  defendaot 
applied  for  and  was  allowed  alimony 
pendente  lite,  attorney's  fees,  and 
suit  money,  and  from  the  order  rela- 
tor appealed;  whereupon  defendant 
made  application  for  and  was  al- 
lowed further  alimony,  suit  money, 
and  attorney's  fees,  over  the  objec- 


tor. 

Messrs.  WUliam  Meyer  and  M.  J. 
English  for  respondent. 

Matthews,  J.,  delivered  the  opin- 
ion of  the  court  : 

Relator  brought  action  in  the  dis- 
trict court  of  Silver  Bow  county  for 
the  annulment  of  his  marriage  under 
§  3636,  Revised  Codes,  on  the 
grounds  that :  (a)  His  consent  was 
obtained  by  the  fraud  of  the  defend- 
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tkm  of  relator,  to  enable  her  to  de- 
fend against  the  appeal.  Relator 
then  instituted  this  proceeding  for  a 
writ  of  prohibition  against  the  en- 
forcement of  the  order  last  men- 
tioned, and  the  making  of  any  fur- 
ther orders  of  a  similar  character. 
Respondents  moved  to  quash  on  the 
ground  that  the  relator  is  not  enti- 
tled to  the  relief  demanded,  for  the 
reason  that  his  petition  does  not 
state  facts  sufficient  to  warrant  this 
court  in  granting  him  such  relief 
and  that  he  has  a  plain,  speedy,  and 
adequate  remedy  at  law^  citing  § 
7228.  Revised  Codes;  State  ex  rel. 
Browne  v.  Booher,  43  Mont.  569, 118 
Pac.  271 ;  State  ex  rel.  Topley  v.  Dis- 
trict Ct.  54  Mont.  461, 171  Pac  273, 
and  Poupart  v.  District  Gt  34  Nev. 
336,  123  Pac.  769. 

While  an  appeal  lies  from  an  order 
allowing  alimony  (State  ex  rel.  Nix- 
on V.  District  Ct  14  Mont.  396,  40 
Pac  66;  Bordeaux  v.  Bordeaux.  82 
Mont  169,  M  Pac  6) ,  it  is  ob^ous 
that  an  appeal  is  not  adequate  in  this 
case,  for  each  suc- 
cessive appeal  tfdcen 
JJJ^«^»'  would  be  the  basis 
•m^fMH.  for  a  new  applica^ 
tion  and  a  further 
order  for  alimony  pendente  lite,  at- 
torney's fees,  and  suit  money  to  de- 
fend on  such  appeal.  Neither  would 
the  appeal  be  speedy,  since  the  ac- 
tion is  not  one  calling  for  advance- 
ment on  the  calendar,  and  the  case 
would  be  disposed  of  on  its  merits 
long  before  the  appeal  eould  be 
heard. 

Section  7227,  Revised  Codes,  pro- 
vides: "The  writ  of  prohibition 
•  .  .  arrests  the  proceedings  of 
any  tribunal,  corporation,  hos^d  or 
person,  whether  exercising  func- 
tions judicial  or  ministerial,  when 
aaeh  proceedings  are  without  or  in 
excess  of  the  jurisdiction  of  such  tri- 
bunal, corporation,  board  or  per- 
son." 

In  the  case  of  State  ex  rel.  Schar- 
nikow  V.  Hogan,  24  Mont.  379,  51 
Ii.R.A.  958,  62  Pac  493,  this  court 
hdd  that,  under  article  8,  §  3,  of  the 
Constitution,  the  foregoing  section 
could  not  confer  on  the  supreme 
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court  the  power  to  issue  the  writ  of 
prohibition  to  arrest  proceedings 
not  of  a  judicial  nature ;  but  this  rul- 
■  ing  does  not  affect  the  question  be- 
fore us,  as  we  are  here  dealing  with 
a  judicial  function. 

Under  §  7228,  the  writ  may  be  is- 
sued "in  all  cases  where  there  is  not 
a  plain,  speedy,  and  adequate  rem-' 
edy  in  the  ori^nary  course  of  law." 
State  ex  rel.  Lane  v.  District  Ct.  51 
Mont,  503.  L.R.A.1916E,  1079,  154 
Pac.  200.  If,  then,  under  the  facts 
above  stated,  it  appears  that  the  dis- 
trict court  was  without  jurisdiction 
to  make  the  order  compkdned  of,  the 
writ  of  prohibition  is  the  proper 
remedy.  In  considering  the  ques- 
tion this  court  may 
examine  not  only  7^iS5i«J5Sr 
the  pleadings,  but 
the  evidence  before  the  lower  court, 
in  order  to  determine  whether  the 
lower  court  is  about  to  exceed  its 
jurisdiction.  State  ex  rel.  Boston  & 
M.  Consol.  Copper  &  S.  Min.  Co.  v. 
Second  Judicial  Dist  Ct  22  Hont. 
220,  56  Pac  219. 

The  coiApIaint  alleges  that  the 
plaintiff  and  defendant  intermarried 
in  June  of  1919,  and  "ever  since 
have  been  and  are  now  husband  and 
wife,"  and  then  alleges  fraud  on  the 
part  of  the  defendant,  and  that  at 
the  time  of  the  marriage  she  was 
af!licted  with  a  contagious  and  in- 
fectious disease  of  a  deadly  charac- 
ter, which  appears  to  be  incurable ; 
that  the  plaintiff  was  induced  to  en- 
ter into  marriage  relations  by  fal^e 
representations;  and  that,  if  it  had 
not  been  for  such  false  representa- 
tions and  concealment  practised 
upon  him,  he  would  never  have  con- 
sented to  such  marriage.  He  fur- 
ther avers  that  as  soon  as  he  dis- 
covered the  true  conditions  he  left 
the  defendant,  and  has  not  since  co- 
habited with  her.  All  these  allega- 
tions are  denied  .by  defendant's 
ansvrer,  except  as  to  the  marriage, 
and  that  plaintiff  and  defendant 
"ever  since  have  been  and  are  now 
husband  and  wife." 

The  defendant  was  placed  on  the 
stand  and  established  tiie  fact  of  the 
marriage,  and,  on  cross-examation. 
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admitted  that,  just  prior  to  the  time 
plaintiff  left  her,  she  was  advised  by 
a  physician  that  she  was  afflicted  as 
charged,  and  that  she  told  her  hus- 
band what  the  doctor  had  said.  A 
card  or  chart  from  the  state  depart- 
ment of  health,  showing  the  result 
of  a  "Wasserman  test"  as  "4  plus," 
which  indicates,  according  to  the 
chart,  "very  strongly  positive,"  or 
the  highest  reaction  for  syphilitic 
infection,  was  admitted  in  evidence, 
and  defendant  admitted  that  she  was 
shown  the  card  just  prior  to  the  time 
her  husband  left  her.  She  further 
admitted  that,  if  she  was  so  in- 
fected, the  infection  dated  from  the 
time  of  cohabitation  with  her  for- 
mer husband,  and  antedated  her 
marriage  to  plaintiff.  She  testified 
further,  however,  that  she  had  never 
shown  external  evidence  of  such  in- 
fection, and  that  she  was  twice 
thereafter  examined  by  other 
physicians  who  also  had  such  a  test 
made,  and  that  the  result  of  such 
test  was  negative.  There  was  no  at- 
tempt made  on  the  part  of  the  plain- 
tiff to  establish  fraud  or  misrepre- 
sentations prior  to  her  marriage,  or 
that,  if  infected,  defendant  knew  of 
her  condition  prior  thereto;  on  the 
contrary  the  defendant  testified  that 
she  was  in  good  health  and  sound 
bodily  condition  at  that  time.  She 
further  testified  that  she  was  five 
months  along  with  child,  and  that 
she  is  without  means  of  support  or 
for  the  defense  of  the  action. 

It  is  contended  that  the  court  is 
without  jurisdiction  to  grant  tem- 
porary alimony,  suit  money,  or  coun- 
sel fees  in  an  action  to  annul  a  mar- 
riage, for  the  following  reasons : 
(1)  The  statutes  of  the  state  confer 
no  authority  upon  the  court  to  grant 
the  same  in  such  an  action.  (2) 
The  provisions  of  the  statutes  are 
exclusive,  and  are  the  measure  of 
the  court's  authority  in  matrimonial 
actions. 

1.  Taking  up  the  reasons  assigned 
in  the  order  stated,  we  will  first  con- 
sider the  history  of  this  legislation 
in  Montana. 

That  the  courts  of  this  state  have 


no  inherent  power,  either  as  courts. 

of  law  or  equity,  to 
dissolve  marriage,  JiV;:^';;^,!^^ 
and  that  the  power  «athoritr  t* 
to  decree  a  divorce  mill^^ilje. 
is  purely  statutory, 
has  been  determined  by  this  court. 
Humping  v.  Rumping,  36  Mont  39, 
12  L.R.A.(N.S.)  1197,  91  Pac  1057, 
12  Ann.  Cas.  1090.  This  is  so  be- 
cause of  the  fact  that,  at  the  time 
our  forefathers  brought  with  them 
the  common  law  of  England,  neither 
courts  of  law  nor  equity  had  juris- 
diction in  such  matters;  they  being 
handled  exclusively  by  the  ecclesias- 
tical courts.  2  Bishop,  Marr.  & 
Div.  431.  The  first  legislative  as- 
sembly of  the  territory,  therefore, 
provided  for  actions  for  divorce,  on 
grounds  which  are  now  recognized 
as  applying  only  to  ai^nulment  pro- 
ceedings, as  well  as  those  for  divorce 
proper^  and  provided  for  the  grant- 
ing of  alimony,  both  permanent  and 
temporary,  in  all  such  actions,  laaav 
of  Montana,  First  Sess.  1864-65, 
p.  480.  These  provisions  were 
carried  forward  to  the  Acts  of  the 
Seventh  Session,  1871-72,  p.  457, 
and  were  later  included  in  the  Re- 
vised Statutes  of  1879,  pp.  513,  514. 
and  thereafter  incorporated  in  the 
Compiled  Statutes  of  1887,  as  §§  999 
to  1006,  inclusive. 

Although  it  thus  appears  that  up 
to  1895  the  successive  legislative  as- 
semblies of  this  state  did  not  recog- 
nize the  fact,  there  is  a  clear  dis- 
tinction "between  actions  for  the  an- 
nulment of  a  marriage  on  pre-exist- 
ing grounds,  and  those  for  the  disso- 
lution of  such  a  contract  for  acts 
committed  after  its  solemnization. 
The  first  recognizes  but  a  ceremonial 
or  formal  contract  and  repudiates 
the  idea  that  there  ever  was  in  fact 
a  marriage  between  the  parties,  and 
the  decree  of  the  court,  when  made, 
declares  the  marriage  null  and  void 
ab  initio ;  while  the  latter  recognizes 
the  validity  of  the  marriage,  and 
seeks  a  decree  dissolving  the  bonds 
because  of  the  wrongful  act  of  one 
of  the  parties  during  the  existence 
of  the  marriage  relation. 

"While  a  suit  for  nullity  follows 
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substantially  the  same  rules  as  a 
suit  for  divorce,  yet  it  cuts  deeper 
into  the  soil  of  consequences  than 
the  divorce  suit,  because  the  inter- 
ests and  rights  of  third  persons  are 
more  affected  by  it.  The  children 
especially  have  their  legitimacy  or 
illegitimacy  irrevocably  established 
by  this  suit,  while  they  do  not  by  a 
suit  for  divorce.  Therefore  it  has 
been  said  to  be  a  more  privileged 
suit,  and  it  excites  to  even  greater 
degree  the  vigilance  and  caution  of 
the  courts."  2  Bishop,  Marr.  &  Div. 
294. 

In  codifying  the  laws  of  the  state 
in  1895,  the  legislature  recognized 
the  error  made  theretofore  and  sep- 
arated the  two  classes  of  causes  of 
action.  Codes  of  1895,  §§  110  to 
.203,  inclusive.  These  sections  are 
found  in  chapter  2  of  title  1  of  the 
Civil  Code.  The  chapter  is  entitled 
"Divorce,"  and  is  subdivided  as  fol- 
lows: Article  1.  Nullity.  Article  2. 
Dissolution  of  marriage.  Article 
3.  Causes  for  denying  divorce.  Ar- 
ticle 4.  General  provisions.  This 
chapter  was  carried  forward  to  the 
Revised  Codes  of  1907,  with  but  one 
minor  amendment,  and  the  only 
changes  made  therein  are  that  the 
title  to  article  1  now  reads  "Annul- 
ment of  marriage,"  instead  of  "Nul- 
lity," and  the  sections  are  given  dif- 
ferent numbers  in  accordance  with, 
the  new  arrangement  of  the  Codes. 
Rev.  Codes,  §§  3636  to  3689.  Section 
3677  (IQl)  of  article  4  of  the  chap- 
ter provides :  "While  an  action  for 
divorce  is  pending  the  court  or  judge 
may,  in  its  or  his  discretion,  require 
theiiusband  to  pay  as  alimony  any 
money  necessary  to  enable  the  wife 
to  support  herself  or  her  children, 
or  to  prosecute  or  defend  the  ac- 
tion." It  also  provides  for  actions 
for  support  and  maintenance,  and 
that  "during  the  pendency  of  such 
action  the  court,  or  judge,  may,  in 
its  or  his  discretion,  require  the  hus- 
band to  pay  as  alimony  any  money 
necessary  for  the  prosecution  of  the 
action  and  for  8Upp(»t  and  mainte- 
nance," etc 

It  will  be  noted  that  the  foregoing 
provisions — and  they  are  the  only 
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provisions  in  the  Codes  on  the  sub- 
ject of  alimony — make  no  reference 
to  actions  for  the  annulment  of  a 
marriage. 

While  it  is  true  that,  from  1866  to 
1895,  the  laws  of  this  state  specifi- 
cally empowered  the  court  to  grant 
temporary  alimony  in  this  class  of 
cases,  as  well  as  actions  for  divorce, 
by  including  both  classes  of  actions 
in  one  section,  ^  we  have  heretofore 
seen,  on  the  adoption  of  the  Codes 
with  its  new  classification  of  these 
two  subjects,  all  the  laws  on  the  sub- 
ject then  in  effect  (Comp.  Stat. 
1887,  §§  999-1006)  were  specifical- 
ly repealed  by  §  4673  of  the  Codes  of 
1895,  now  §  6235  of  the  Revised 
Codes.  And,  if  there  still  remained 
any  doubt  as  to  whether  such  sec- 
tions remained  in  force,  it  was  fur- 
ther provided  that  "the  Code  estab- 
lishes the  law  of  this  state  respect- 
ing the  subjects  to  which  it  relates." 
Rev.  Codes,  §  6214.  And :  "No  stat- 
ute, law,  or  rule,  is  continued  in 
force  because  it  is  consistent  with 
the  provisions  of  this  Code  on  the 
same  subject;  but  in  all  cases  pro- 
vided for  by  this  Code,  all  statutes, 
laws,  and  rules  heretofore  in  force 
in  this  state,  whether  consistent  or 
not  with  the  provisions  of  this  Code, 
unless  expressly  continued  in  force 
by  it,  are  repealed  or  abrogated." 
Rev.  Codes,  §  6234. 

It  is  therefore  evident  that  what- 
ever statutory  authority  the  court 
now  has  in  awarding  alimony  must 
be  found  in  said  §  3677,  Revised 
Codes. 

It  is  urged  by  respondents'  coun- 
sel that,  as  said  section  is  found  in 
"General  provisions"  at  the  end  of 
chapter  2  of  the  Civil  Code,  which 
chapter  is  entitled  "Divorce,"  and 
article  1,  on  "Nullity"  or  "Annul- 
ment of  marriage,"  being  a  part  of 
that  chapter,  it  was  intended  that 
such  general  provisions  should  apply 
generally  to  all  actions  provided  for 
in  the  chapter.  The  chapter  was, 
undoubtedly,  taken  bodily  from  the 
California  Code,  including  its  ar- 
rangement and  titles,  and,  while  or 
dinarily  the  arrangement  and  titles 
in  the  Codes  are  given  no  weifjht  i.^ 
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construing  statutes,  for  the  reason 
that  they  are  usually  the  work  of 
codifiers  rather  than  that  of  the  leg- 
islative assembly,  the  fact  that  the 
chapter  was  so  adopted  by. the  legis- 
lative body  itself  might  have  some 
persuasive  force,  were  it  not  for  the 
provisions  of  §  3562  of  our  Codes, 
which  reads  as  follows:  "(3)  The 
arran^ment  and  classiiieation  of 
the  several  parts  of  said  Codes  have 
been  made  for  the  purpose  of  con- 
venience and  orderly  arrangement, 
and  therefore  no  implication  or  pre- 
sumption of  a  legifdative  construc- 
tion is  to  be  drawn  therefrom,  nor 
shall  annotations  be  deemed  any 
part  of  the  statutes." 

It  would  therefore  seem  that  no 
presumption  in  favor  of  the  court's 
authority  can  arise  from  the  fact 
that  this  proceeding  was  brought 
under  article  1  of  the  chapter  enti- 
tled "Divorce the  article  might  be 
taken  from  the  chapter  and  placed 
in  any  other  part  of  the  Code  "for 
the  purpose  of  cdnvenience  and  or- 
derly arrangement/'  and  would  then 
have  not  the  remotest  connection 
with  those  sections  contained  in  the 
article  on  "Greneral  provisions." 

Section  S677  authorizes  the  court 
to  grant  temporary  alimony  in  but 
two  classes  fk  cases,  to  wit,  "while 
an  action  for  divorce  is  pending,'* 
and  "during  the  i)endency  of"  ac- 
tions for  support  and  maintenance. 
We  are  impelled,  therefore,  to  the 
conclusion  that  there  is  no  statutory 
authority  in  this  state  for  the  mak- 
ing of  such  an  award  as  that  com- 
plained of. 

2.  Are  the  statutory  provisions 
the  exclusive  measure  of  the  court's 
jurisdiction  in  cases  involving  the 
marital  relation? 

The  overwhelming  weight  of  au- 
thority answers  the  question  in  the 
negative  and  holds  that  the  right  to 
award  alimony  in  matrimonial  cases 
is  a  part  of  the  fun- 
mHi^SI^         damental  jurisdic- 

;XSrX'-i1S.-r.  tion  of  courts  of 
equity  m  all  cases 
where  authority  is  granted  to  the 

courts  to  hear  and  determine  such 
causes,  and  this  court  has.  to  some 
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extent  at  least,  recognized  such  a 
rule.  Thus,  in  the  case  of  Edgerton 
v.  Edgerton,  12  Mont,  122, 16  L.R.A. 
94, 33  Am.  St.  Rep.  557, 29  Pac.  966, 
decided  in  1892  and  prior  to  the  en- 
actment of  the  statote  permitting 
the  court  to  award  alimony,  etc.,  in 
separate  maintenance  actions,  apart 
from  divorce,  and  before,  by  statute, 
such  an  action  was  maintainable, 
this  court  held  that  "an  action  of 
this  character,  if  maintainable  at  all, 
would  naturally  lie  within  the  equi- 
table jurisdiction  of  the  district 
court." 

After  quoting  the  statutes  here- 
tofore cited,  the  court  said :  "It  is 
contended  that  these  provisions  of 
the  statute  as  to  the  decree  for  ali- 
mony and  maintenance  Vhen  di- 
vorce is  granted,'  by  implication,  ex- 
clude from  the  courts  the  jurisdic- 
tion to  enforce  the  maintenance,  ex- 
cept in  an  action  where  divone  is 
decreed.  Some  have  so  held,  but 
upon  this  phase  of  the  question,  as 
upon  nearly  all  aspects  of  it,  emi- 
nent authorities  are  opposed  to  one 
another  in  the  views  entertained. 
Our  own  conclusion  upon  this  par- 
ticular feature  of  the  question  is 
tha.  the  great  weight  of  reason  is 
against  the  idea  that  the  legislature, 
in  adopting  the  statute  referred  to, 
intended  any  regulation  of  the  right 
of  the  wife  to  maintenance." 

After  discussing  the  history  of 
equitable  jurisdiction,  and  particu- 
larly that  concerning  actions  as  be- 
tween husband  and  wife,  the  court 
concludes:  "We  will  close  the  in- 
quiry upo  i  this  branch  of  the  case 
by  bringing  to  view  certain  statu- 
tory and  constitutional  provisions  of 
this  state,  which  to  some  extent^  we 
thinH,  should  influence  our  deter- 
mination. The  statute  provides  that 
'women  shall  retain  the  same  legal 
existence  and  legal  personality  after 
marriage  as  before  marriage,  and 
shall  receive  the  same  protection  of 
all  her  rights  as  a  woman  which  her 
husband  does  as  a  man.  .  . 
Comp.  Stat.  §  1439,  div.  6.  Oar 
Constitution  provides  that  the  dis- 
trict courts  shall  have  original  juris- 
diction in  all  cases  at  law  and  in 
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^ity,  .  .  .  and  for  such  special 
acdoiis  and  procee<ttngs  as  are  not 
otherwise  provided  for.'  §  11,  art. 
8.  And  further,  that  *there  shall  be 
but  one  form  of  civil  action,  and  that 
law  and  equity  may  be  administered 
in  the  same  action.'  §  28  art  8. 
And  further,  that  'courts  of  jus- 
tice shall  be  open  to  every  person, 
and  a  speedy  remedy  afforded  for 
every  injury  of  person,  property,  or 
character,  and  that  right  and  justice 
shall  be  administered  without  sale, 
denial,  or  delay.'  §  6,  art.  3.  .  .  . 
"Hie  court  is  then  confronted  with 
the  question  whetlier  there  shall  be 
a  denial  of  enforcement  of  this 
right,  except  where  absolute  divorce 
is  granted.  We  think  the  intend- 
ment of  our  Constitution  and  stat- 
utes is  to  negative  that  proposition." 

In  the  case  of  Finkelstein'v.  Fink- 
etefcein,  14  Mont.  1, 84  Pac.  1090,  the 
court  recognized  tiie  distinction  be- 
tween an  action  for  divorce  and  an- 
nulment, and,  although  the  statute 
then  permitted  the  granting  of  ali- 
mony in  all  actions  for  "divorce"  on 
the  grounds  mentioned  in  the  Com- 
piled Statutes  of  1878,  then  in  force, 
determined  the  question  here  before 
us  on  fundamental  grounds,  regard- 
less of  the  statute,  when  it  said: 
"Of  course,  one  of  the  essential  facts 
to  plaintiff's  cause  of  action  is  that 
she  is  the  wife  of  defendant.  If  that 
fact  is  not  present  plaintiff  has  no 
ease.  But  on  tiie  hearing  of  a  mo- 
tion for  alimony  pendente  lite,  it  is 
not  for  the  district  court  to  finally 
determine  that  fact.  The  question  is 
whether  there  is  a  sufficient  prima 
facie  showing  of  tiie  alleged  fact  of 
marriage.  ...  It  may  be  true 
that,  if,  on  a  motion  for  alimony 
pendente  lite,  the  defendant  shows 
facts  and  conditions  which  abso- 
lutely establish  that  there  is  no  mar- 
riage, and  that  plaintiff  is  not  the 
wife  of  defendant,  it  would  not  be 
proper  to  grant  such  alimony.  But 
there  is  no  such  showing  in  this 
case.  To  recapitulate,  the  district 
court  had  before  it  this  situation: 
A  direct  allegation  of  marriage  by 
the  plaiatiff,  which  the  defendant 
deniedJ"  Aga^  the  court  said: 
9  A.L.IL— 77. 
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"The  plaintiff  alleges  marriage  and 
the  present  existence  of  the  relation 
of  husband  and  wife.  The  defend- 
ant sets  up  facts  which  he  claims,  if 
true,  show  that  there  was  no  mar- 
riage and  no  relation  of  husband  and 
wife.  In  our  opinion  this  leaves  the 
matter  of  marriage  simply  in  the 
condition  of  a  contention  between 
the  parties." 

The  court  held  in  effect  that, 
where  there  are  an  allegation  of  mar- 
riage and  a  denial  thereof,  the  facts 
so  alleged  present  a  sufficient  prima 
facie  case  for  the  award  of  tem- 
porary alimony,  suit  money,  etc.,  and 
this  prima  facie  case  must  be  thor- 
oughly defeated  and  the  defense 
fully  established  by  the  husband,  be- 
fore he  will  be  relieved.  Cases  in 
support  of  the  rule  are  cited  in 
plaintiff's  brief  in  that  case. 

In  the  case  of  Twell  v.  Twell,  6 
Mont.  19,  9  Pac.  637,  this  court  held 
that  proceedings  for  divorce  and  ali- 
mony are  of  chancery  jurisdiction, 
and  that  the  power  to  decree  ali- 
mony falls  within  the  general 
powers  of  a  court  of  equity. 

In  the  case  of  Galland  v.  Galland, 
38  Cal.  265,  the  supreme  court  of 
.  California  said :  "There  is  no  provi- 
sion of  the  statute  which  authorizes 
an  application  for  alimony,  except  in 
connection  with  a  prayer  for  di- 
vorce; and  it  is  claimed  on  behalf 
of  the  defendant  that,  inasmuch  as 
provision  is  made  for  the  allowance 
of  alimony  only  on  an  application 
for  divorce,  it  was  the  intention  of 
the  legislature  to  limit  the  power 
of  the  court  to  grant  alimony  to  that 
class  of  cases.  The  maxim  'ex- 
pressio  unius  est  exclusio  alterius' 
is  invoked  as  applicable  to  this  prop- 
osition. But,  in  my  opinion,  it  has 
no  application  to  the  case.  The 
main  subject-matter  of  the  statute 
was  the  regulation  of  divorce;  and. 
only  as  incidental  to  that  subject  the 
statute  prescribes  the  power  of  the 
court  in  respect  to  alimony  in  that 
class  of  cases.  The  legislature  was 
not  dealing  with  the  general  subject 
of  alimony,  as  an  independent  sub- 
ject-matter of  legislation,  but  only 
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as  one  af  the  incidents  of  an  applica- 
tion for  divorce." 

The  court  concludes  that  the  pow- 
er to  award  alimony  falls  wiUiin  the 
general  powers  of  a  court  of  equity, 
and  exists  independently  of  statu- 
tory authority. 

As  we  have  heretofore  stated, 
chapter  2  of  the  Code  of  1895  is 
identical  with  the  laws  of  California 
on  the  subject,  and,  under  such 
identical  provisions,  the  court  there 
held  that,  in  an  action  by  the  hus- 
band to  annul  the  marriage  on  the 
ground  of  fraud,  the  superior  court 
had  authority  to  award  the  defend- 
ant such  an  amount  as  was  neces- 
sary to  enable  her  to  present  her  de- 
fense, the  court  saying:  "Until  her 
alleged  fraud  is  established,  she 
remains  the  lawful  wife  of  the 
petitioner,  and  has  the  same  right 
to  defend  the  action  to  annul  the 
marriage  that  he  has  to  prosecute  it, 
and  until  she  is  provided  with  the 
means  ...  to  make  her  defense, 
she  ought  not  to  be  forced  into  a 
trial."  Allen  v.  Superior  Ct  133 
Gal.  504,  65  Pac.  977. 

And  later,  in  construing  these 
provisions,  in  a  case  on  all  fours 
with  this,  that  court  said :  "For  all, 
the  purposes  of  the  annulment  ac- 
tion, so  long  as  the  action  is  pending, 
to  use  the  language  of  Brinkley  v. 
Brinkley,  60  N.  Y.  186, 10  Am.  Rep. 
460,  'the  relation  actually  exists  up- 
on which  the  right  to  alimony 
depends.'  So  that  even  if  §  137  of 
the  Civil  Code,  providing  for  ali- 
mony and  cost  money  in  an  'action 
for  divorce'  does  not  by  its  terms  in- 
clude actions  for  annulment,  the 
weight  of  authority  is  in  favor  of  the 
existence  of  the  power  as  to  cost 
money,  notwithstanding  the  absence 
of  express  statutory  authority,  and 
by  reason  of  the  general  jurisdiction 
expressly  conferred  to  entertain 
such  actions ;  and  Allen  v.  Superior 
Ct.  133  Cal.  504,  65  Pac.  977.  must 
be  taken  as  deciding  that  such  pow- 
er exists  in  this  state.  In  view  of 
what  we  have  said,  it  must  also  be 
held  that  such  power  exists  as  long 
as  the  annulment  action  is  pending. 
But  there  is  much  force  in  tiie  claim 


that  the  term  'action  for  divorce.' 
in  ^  137,  Civil  ^ode,  includes  such 
actions  for  annulment  as  are  pro- 
vided for  in  §§  81  and  82  of  the 
Civil  Code.  Section  137  is  a  part  of 
article  4  of  chapter  2,  title  1,  part 
3  of  the  Civil  Code,  an  article  en- 
titled 'General  provisions.'  Chapter 
2  is  entitled  'Divorce,'  and  contains 
four  articles;  article  1  being  entitled 
'NuUily*  .  .  .  [being  the  same 
arrangement  as  ours].  It  is  appar- 
ent that  the  term  'Divorce,'  con- 
stituting the  title  of  chapter  2,  was 
used  as  including,  annulment  pro- 
ceedings, as  well  as  divorce  proceed- 
ings, for  causes  occurring  after 
marriage ;  and  it  may  well  be  argued 
that  such  provisions  in  the  subdivi- 
sion entitled  'General  provisions'  as 
are  appropriate  in  actions  for  bxi- 
nulment  are  applicable  thereto. 
However,  it  is  not  necessary  to 
definitely  decide  this  question  here, 
in  view  of  what  we  have  already 
said."  Dunphy  v.  Dunphy,  161  Cal. 
92,  118  Pac.  447. 

The  New  York  coi^rt  of  appeals,  in 
the  case  of  Higgins  v.  Sharp,  164  N. 
Y,  8,  58  N.  E.  10,  laid  down  the  rule 
that  "the  general  jurisdiction  con- 
ferred by  the  statute  to  entertain 
such  actions  carries  witii  it,  by  im- 
plication, every  incidental  power 
necessary  for  its  proper  exer- 
cise. .  .  .  The  power  to  allow 
alimony.and  counsel  fees  to  the  wife 
in  order  to  enable  her  to  live  pend- 
ing the  action,  and  to  present  her 
defense,  if  she  has  one,  must  foe 
regarded  as  incidental  and  necessar>' 
in  all  matrimonial  actions.  With- 
out such  power  the  rights  of  the 
woman,  in  many  cases,  could  not 
be  adequately  protected.  It  seems 
to  us,  therefore,  that  actions  to  an- 
nul a  marriage  are  governed,  with 
respect  to  alimony  and  counsel  fees, 
by  the  same  principles  as  all  other 
actions  for  divorce.  When  the  court 
was  vested  with  the  jurisdiction  in 
such  cases,  the  incidentid  power  to 
guard  and  protect  the  rights  of  the 
wife,  which  had  always  been  re- 
garded as  a  part  of  the  jurisdiction, 
necessarily  followed  anid  attached, 
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Upon  the  plainest  principles  of  rea- 
son and  justice." 

In  that  case,  as  here>  it  was 
argued  that  the  jurisdiction  of  the 
court  in  matrimonial  cases  is  de- 
rived solely  from  statutes,  and  that, 
in  the  absence  of  statutory  author^ 
ity,  the  court  was  without  jurisdic- 
tion to  award  alimony  in  such  cases. 
The  case  of  Higgins  v.  Sharp,  above, 
was  approved  and  followed  in  Hunt 
V.  Hunt,  28  Okla.  490,  22  L.R.A. 
(N.S.)  1202,  100  Pac.  541,  and  in 
Willits  V.  Willits,  76  Neb.  228,  5 
L.R.A.(N.S.)  767, 107  N.  W.  379, 14 
Ann.  Cas.  883,  and  a  similar  rule  an-^ 
nounced  in  Bird  v.  Bird,  1  Lee,  Eccl. 
Rer.  621;  Miles  v.  Chilton,  1  Rob. 
Eccl.  Rep,  684 ;  Vandegrif  t  v.  Vande- 
grif  t,  SO  N.  J,  Eq.  76 ;  Griffin  v.  Grif- 
fin, 47  N.  Y.  134;  North  v.  North.  1 
Barb.  Ch.  241,  48  Am.  Dec.  778; 
Smith  v.  Smith,  1  Edw.  Ch.  255 ;  Ri- 
card  v.  Ricard,  143  Iowa,  182,  26 
L.R.A.(N.S.)  500,  136  Am.  St.  Rep. 
762,  121  N.  W.  525,  20  Ann.  Cas. 
1346 ;  Poupart  v.  District  Ct  34  Nev. 
336,  123  Pac.  769;  Stapleberg  v. 
Stapleberg,  77  Conn.  31,  58  Atl.  233. 

While  there  are  cases — some  of 
them  well  reasoned  and  logical — ^to 
the  contrary,  all  the  modern  writers 
on  the  subject  agree  that,  where 
there  has  been  a  marriage  ceremony 
performed  the  validity  of  which  is 
denied  by  the  husband  and  asserted 
by  the  wife,  the  latter  is  entitled  to 
alimony  pendente  lite,  suit  money, 
and  attorney's  fees ;  for  the  validity 
of  the  marriage  is  the  subject  in 
controversy,  and  the  court  cannot 
decide  the  merits  of  such  a  contro- 
versy on  such  preliminary  applica- 
tion, with  the  exception  that  where, 
on  the  preliminary  hearing,  it  clear- 
ly appears  that  there  was  no  marr 
riage  and  that  the  wife  cannot  pre* 
vail  in  the  action,  the  court  will  re- 
fuse to  grant  the  application.  Thus, 
in  26  Cyc.  917,  918,  the  rule  is  laid 
down  as  follows : 

"As  a  general  rule  the  right  to  ali- 
mony depends  on  a  valid  and  sub- 
sisting marriage,  since  without  thiff 
there  is  no  obligation  for  the  sup- 
port of  the  alleged  wife,  and  before 
it  can  be  claimed  or  allowed,  the 
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marriage  must  be  proved  or  ad- 
mitted, or,  if  it  is  contested,  there 
must  appear  to  the  court  a  fair  prob- 
ability that  it  will  be  established 
[citing  cases] .  Hence,  where  a  wife 
brings  suit  for  the  annulment  of  the 
marriage,  thereby  denying  the  fun- 
damental fact  on  which  a  claim  for 
alimony  should  be  based,  no  allow- 
ance can  be  made  for  her  support 
pending  the  action,  or  for  suit 
money  [citing  a  large  number  of 
cases],  unless  it  be  authorized  by 
statute  [citing  cases]. 

"On  ttie  other  hand,  where  the 
husband  brings  the  suit  and  the  wife 
defends,  asserting  the  validity  of  the 
marriage,  she  is  in  a  position  to 
claim  alimony  pendente  lite  and  an 
allowance  for  the  expenses  of  the 
suit  and  for  counsel  fees,  and  it  will 
be  granted  to  her  on  a  proper  show- 
ing [citing  cases].  But  of  course,  it 
is  otherwise  if  the  wife  as  defendant 
admits  that  the  marriage  was  null 
and  void.  Permanent  alimony  can- 
not be  granted  in  cases  of  this  kind 
for,  if  a  decree  is  made  in  accord- 
ance with  the  prayer  of  the  petition, 
it  must  adjudge  tJie  pretended  mar- 
riage void  ab  initio,  and  consequent- 
ly that  the  parties  never  sustained 
the  relation  of  husband  and  wife.'^ 

Where  an  actual  marriage  ia 
.  .  .  shown,  and  its  existence  in 
law  is  sought  to  be  avoided  by  some 
fact  set  up  by  the  husband,  unless 
he  proves  that  fact,  the  alleged  wife 
is  entitled  to  temporary  alimony. 
Where  the  husband  denies  in  his 
answer  that  a  valid  marriage  ever 
existed,  the  court  still  has  jurisdic^ 
tion  to  allow  temporary  alimony^ 
but  it  will  not  be  allowed  until  some 
evidence  of  a  valid  marriage  ia 
shown."  19  C.  J.  213,  214,  and 
cases  cited. 

And  in  1  Am.  &  Eng.  Enc.  I^aw, 
472^  we  find  the  statement:  ''As 
regards  the  marriage  wibich  must 
exist  to  entitle  the  wife  to  a  decree 
for  temporary  alimony — as  the 
merits  are  not  gone  into,  the  court 
will  be  juETtified  in  granting  the  de- 
cree if  the .  parties  had  lived  tor 
gether,  and  adjusted'  their  property 
rights,  on  the  basis  of  the  validity  of 
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the  marriage.  So  alimony  pendente 
lite  has  been  allowed  in  nullity  suits 
fciting  cases]." 

Under  the  heading  "Annulment 
suit  by  husband,"  the  author,  in  1  R. 
C,  L.  p.  905,  declares: 

"An  action  to  annul  a  marriage 
brought  by  the  husband  stands  on 
an  entirely  different  footing  from 
such  an  action  brought  by  the  wife, 
so  far  as  the  right  to  alimony  pen- 
dente lite  is  concerned.  When  she 
is  in  the  position  of  asserting  and 
defending  the  validity  of  her  mar- 
riage, she  may  consistently  invoke 
the  power  of  the  court  to  compel  a 
provision  for  her  maintenance  until 
the  action  has  determined  the  rela- 
tion of  the  parties.  Her  marriage  to 
the  plaintiff  is  presumed  to  be  legal 
until  the  contrary  is  shown,  and 
tiiere  is  no  sound  reason  in  law  or  in 
morals  why  a  wife  who  has  had  a 
serious  charge  made  against  her 
should  not  have  the  same  right  of 
assistance  from  her  husband  in  de- 
fending against  his  charge  that  she 
would  have  were  he  asking  a  divorce 
[citing  cases]." 

"The  authorities,  therefore,  al- 
most unanimously  hold,  even  in  the 
alienee  of  express  statutory  author- 
ization, that  where  a  husband  seeks 
Tan  annulment  of  the  marriage  on 
grounds  the  existence  of  which  is 
^denied  by  the  wife  under  oath,  she  is 
entitled  to  an  allowance  during  the 
pendency  of  the  suit.  The  fact  that 
the  husband  thereby  admits  the 
existence  of  a  marriage  relation  de 
facto,  taken  with  the  wife's  denial 
of  its  invalidity,  is  sufficient  to  sus- 
tain the  application,  for,  as  has  been 
shown,  the  court  will  not  go  into  the 
merits  of  the  action  at  that  stage." 
The  question  should  be  governed  by 
the  circumstances  of  the  case,  and 
rests  in  the  sound  discretion  of  the 
court,  and  "will  not  be  disturbed  on 
appeal  unless  that  discretion  has 
been  abused."  19  C.  J.  228. 

On  the  question  as  to  whether  the 
court  has  authority  to  make  an 
award  in  the  absence  of  statutory 
provision  therefor,  Mr.  Bishop  has 
fiiis  to  say:  "Let  us  consider  the 
question  sometimes  arising  in  our 


courts,  whether,  when  a  statute 
gives  the  tribunal  jurisdiction  over 
a  specific  cause  of  divorce,  but  is 
silent  concerning  alimony,  gt  pro- 
vides only  for  permanent  alimony, 
the  temporary  can  then  be  awarded; 
and  whether  costs,  as  they  are 
termed  in  England,  or  money  to  de- 
fray the  expenses  of  the  suit,  can 
also  be  given.  This  question  seems 
plain  on  principle;  first,  the  autiior- 
ity  to  maJEe  the  order  belongs  to  the 
court  under  the  law  imported  by  our 
forefathers  to  this  country  ;  second- 
ly, if  this  were  not  so,  still  it  springs 
up  necessarily  out  of  the  legal  rela- 
tion of  the  parties,  and  the  condition 
of  facts  appearing  from  the  record 
before  the  court  to  which  the  appli- 
cation is  made.  And  if  any  one 
principle  of  our  jurisprudence  is 
more  worthy  of  commendation  than 
another,  it  is  that  a  judicial  tribunal 
may  always  be^  pressed  to  action 
when  a  case  is  presented  which 
comes  within  established  legal  rule, 
though  not  within  precedent"  2 
Bishop,  Marr.  &  Div.  §  338. 

In  §  402  of  the  same  work,  it  is 
said:  "The  allowance  cannot  be 
made  until  the  fact  of  marriage  has 
been  either  admitted  or  proved. 
But, the  marriage  need  not  be  valid. 
.  .  ' .  Where  the  man  seeks  to  es- 
tablish the  nullity  of  his  marriage 
on  the  allegation  that  the  woman  has 
a  former  husband  living,  she  may 
have  alimony  pending  the  suit,  and 
money  to  defend.  •  This  question 
having  arisen  before  Sir  George  Lee, 
be  observed :  'The  man  by  his  suit 
admitted  that  he  was  married  to  her 
de  facto;  ...  I  must  presume, 
till  the  contrary  appears  in  evidence, 
that  she  was  his  wife  de  jure  as  well 
as  de  facto,  for  otherwise  she  must 
be  guilty  of  bigamy,  and  is  a  felon; 
but  the  law  presumes,  on  the  con- 
trary, everybody  to  be  innocent  till 
they  are  proved  guilty.'  The  prac- 
tice here  indicated  has  prevailed 
ever  since  this  decision." 

Here  the  plaintiff  himself  sets  up 
the  marriage,  and  alleges  that  "ever 
since  said  date  plaintiff  and  defend- 
ant have  been  and  are  now  husband 
and  wife."    He  then  alleges  facts 
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which,  if  true,  would  render  the 
marriage  null  and  void.  The  evi- 
dence heretofore  set  out,  taken  be- 
fore the  district  court  on  the  hear- 
in?T,  did  not  establish  the  truth  of 
such  allegations  conclusively,  and 
the  court,  in  the  exercise  of  its  dis- 
cretion, allowed  the  application  of 
the  wife.  The  testimony  so  taken 
left  the  question  of  the  validity  of 
the  marriage  a  debatable  question, 
and  we  cannot  say  on  the  record  that 
there  was  any  abuse  of  that  discre- 
tion. To  haye  decided  otherwise 
would  have  been  tantamount  to  a 
declaration  that  plaintiff  and  de- 
fendant never  had  been  husband  and 
wife,  in  disregard  of  her  denials,  un- 
der oath,  of  the  allegations  of  the 
complaint,  and  of  her  assertion  that 
her  marriage  is  valid  and  existing; 
it  would  be  to  prejudge  the  case  on 
its  merits. 

It  is  true  that,  if  on  a  final  hearing 
the  court  finds  that  the  allegations 
are  true,  the  defendant  will  not  be 
entitled  to  alimony,  for  it  will  then 
appear  that  she  never  was  the  wife 
of  the  plaintiff,  and  consequently  he 
was  never  under  legal  obligation  to 
her.  But  on  the  other  hand,  if  the 
plaintiff  fails  in  his  proof,  the  de- 
fendant will  be  declared  to  be  his 
lawful  wife,  and  consequently  to 
have  been  entitled  to  support  from 
him  from  the  beginning  of  the  ac- 
tion, yet  if  she,  without  means  as  she 
has  testified,  be  denied  the  order 
prayed  for,  how  is  she  to  combat  this 
most  grave  charge  against  her,  and 
who  is  to  support  her  while  the  court 
awaits  the  final  presentation  of  the 
case?  Until  she  is  adjudged  not  to 
be  the  wife  <  of  the  plaintiff,  he  is 
bound  to  support  her,  and,  having 
deserted  her,  she  might,  under  the 
statute,  bring  an  action  for  separate 
maintenance  and  in  that  connection 
apply  for  and  receive  alimony. 
Why,  then,  should  not  a  court  of 
equily  decree  her  such  alimony 
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pending  this  action,  rather  than 
force  her  to  a  multiplicity  of  suits? 
She  is  presumed  to  be  innocent,  as 
quoted  from  Sir  George  Lee  above, 
until  she  is  proved  guilty,  and  until 
such  presumption  is  overcome  hy 
competent  evidence  she  is,  as  to  all 
the  world,  the  lawful  wife  of  plain- 
tiff, and  entitled  not  only  to  support 
but  to  the  means  necessary  to  prop- 
erly meet  a  charge  which  will,  if 
proven,  deprive  her  not  only  of  her 
position  as  wife,  but  to  a  great  ex- 
tent destroy  her  reputation  as  a 
woman,  and  it  would  seem  that  the 
reasons  for  awarding  a  woman,  un- 
der such  circumstances,  the  means 
to  defend,  are  more  cogent  than  in 
the  ordinary  case  of  divorce  and  ap- 
peal more  strongly  to  justice  and 
equity. 

We  are,  therefore,  of  the  opinion 
that  the  court,  vested  with  authorit>- 
to  hear  and  determine  actions  for 
the  annulment  of  marriage,  has  fun- 
damental jurisdiction  to  grant  tem- 
porary alimony,  suit  money,  and  at- 
torney's fees  to  the  wife  in  a  suit 
by  her  husband,  on  a  proper  show- 
ing, as  a  power  incidental  to  the 
major  jurisdiction,  though  that  pow- 
er does  not  extend  to  the  granting  of 
permanent  alimony  on  a  final  dis- 
position of  the  case  in  favor  of  the 
husband.  And  that  power  exists  so 
long  as  the  annulment  suit  is  pend- 
ing, whether  in  the  district  court,  or 
in  this  court  on  appeal.  Under  this 
view  of  the  matter,  the  lower  court 
had  jurisdiction  to  make  the  order 
complained  of,  and  acted  within 
such  jurisdiction,  and  still  has  juris- 
diction to  make  like  orders,  if  the 
necessity  therefor  arises. 

The  motion  to  quash  the  alterna- 
tive writ  will  therefore  be  sustained 
and  the  application  dismissed.  It  is 
so  ordered. 

Brantly,  Ch.  J.,  and  HoUoway* 
Horly,  and  Cooper,  JJ.,  concur. 
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Riglit  to  ^hiioiqr»  coiBuel  feet,  or  snt  iwhi^  m  case  d  invalid  marriase. 


An  exhaustive  discussion  of  the 
rijfht  to  alimony,  counsel  fees,  or  suit 
money,  in  the  case  of  an  invalid  mar- 
riagre,  will  be  found  in  the  annotation 
in  4  A.L.R.,  at  page  926.  There  appear 
to  be  bat  few  recent  cases  on  the  Bab- 
ject.  ' 

In  the  reported  case  (State  ex  rel. 
WooTBN  V.  District  Ct.  ante,  1212), 
the  court  holds  that  while  there  is  no 
statutory  authority  in  Montana  for 
the  allowance  to  a  wife  of  alimony 
pendente  lite,  attorney's  fees,  and  suit 
money,  in  an  action  by  the  husband  to 
annul  the  marriage  oh  the  grounds  of 
fraud  and  physical  incapacity,  yet  a 
court  vested  with  authority  to  hear 
and  determine  actions  for  the  annul- 
ment of  marriage  has  fundamental 
jurisdiction  to  make  such  an  allow- 
ance where  the  wife  denies  the  allega- 
tions of  the  husband's  complaint, 
thoagh  such  power  does  not  extend  to 
the  granting  of  permanent  alimony  on 
a  final  disposition  of  the  case  In  favor 
of  the  husband. 

In  Ascher  v.  Ascher  (1919)  —  Mo. 
App.  — ►  216  S.  W.  576,  an  action  by  a 
wife  for  a  divorce,  the  court  on  the 
plaintiff's  motion  entered  an  order 
providing  for  alimony  pendente  lite 
and  counsel  fees.  The  husband  of- 
fered in  d^ense  evidence  which  tend- 
ed to  prove  the  invalidity  of  the  mar- 
riage. Under  a  statute  (Rev.  Stat. 
1909,  §  2375),  providing  that  the  court 
might  decree  alimony  pending  the 
suit,  in  all  cases  where  such  an  allow- 
ance was  just,  it  was  held  that  the 
wife  in  the  case  at  bar  was  entitled 
to  the  alimony.  The  court  said:  "Not- 
withstanding the  fact' that  the  matter 
offered  by  the  defendant  in  defense 
might  make  out  a  prima  facie  case 
against  the  wife,  going  to  the  validity 
of  the  marriage  of  the  parties,  yet  the 
wife  was  entitled  to  be  heard  in  court, 
to  be  allowed  the  assistance  of  counsel, 
and  a  reasonable  counsel  fee,  as  well 


as  alimony  pendente  lite  in  such  sum 
as  the  court  might  deem  proper." 

In  Famham  v.  Famham  (1919)  227 
N.  Y.  155,  124  K.  E.  894,  an  action 
brought  after  the  death  of  a  husband 
by  his  relatives,  for  the  purpose  of 
procuring  a  judgment  annulling  the 
marriage,  the  defendant  widow  was 
allowed  alimony  and  counsel  fees  by 
the  trial  court.  On  appeal,  the  order 
of  allowance  was  reversed,  the  court 
stating  that  after  the  husband's  death 
a  court  had  no  power  to  grant  al- 
imony. It  was  said:  "There  is  no 
authority,  so  far  as  I  am  aware,  jus- 
tifying the  making  of  such  allowance, 
nor  do  I  believe  the  court  had  power 
to  inake  it.  Alimony  and  counsel  fee 
can  only  be  allowed  when  the  relation 
of  husband  and  wife  exists.  The  de- 
fendant has  no  husband.  He  died  in 
June,  1917,  and  after  his  deatii  the 
court  had  no  power  to  make  an  order 
allowing  alimony  and  counsel  fee  in 
an  action  brought  to  annul  the  mar- 
riage. If  the  marriage  were  a  valid 
one,  then  the  statute  defines  what  in- 
terest the  widow  takes  in  the  hus- 
band's estate,  and  that  interest  is 
substituted  for  and  takes  the  place  of 
the  obligation  resting  upon  him,  prior 
to  his  death,  to  support  lier.  Tlio  ob- 
ligation to  support  and  maintain  is  the 
underlying  principle  which  justifies 
the  granting  of  alimony  and  counsel 
fee.  when  the  marriage  relation  is  at- 
tacked. The  plaintiffs,  however,  stand 
in  no  such  position  to  the  defendant 
They  are  strangers  to  her.  The  stat- 
ute clothes  them  with  authority,  as 
interested  parties,  to  maintain  an  ac- 
tion to  test  the  validity  of  the  mar- 
riage, and  they  are  under  no  more 
obligation  to  furnish  her  with  means 
to  defend  the  action  than  they  are  to 
support  her.  She  is  not  a  privileged 
suitor  against  them,  but  only  against 
her  husband  while  he  lived." 

E.  C.  B. 
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HAMMOND  LUMBER  COMPANY  et  aL,  Appts., 

V. 

PUBUC  SERVICE  COMMISSION  OF  OREGON,  Reapt 

Oregon  Supreme  Own*  (Dept.  No.  3)— Mag  11,  1990* 
(_  Or.  — ,  189  Pac  639.) 

Rates  —  replacement  of  plant. 

1.  A  public  carrier  is  entitled  to  earn  enough  not  only  to  meet  the  ex- 
pense of  repairs,  but  also  to  provide  means  for  replacing  the  parts  of  the 
plant  when  they  can  no  longer  be  used. 

{See  note  on  this  question  beginning  on  page  1232.] 

Courts  —  power  to  compel  carrierB 
to  render  service. 

2.  The  power  to  compel  railroads  to 
render  adequate  service  and  charge 
reasonable  rates  for  such  service  is 
legislative,  and  not  judicial,  in  its  na- 
ture. 

[See  4  R.  G.  L.  606  et  seq.] 

—  power  to  set  aside  finding  of  Com- 
niaaion. 

S.  A  court  will  set  aside  a  finding  of 
the  Public  Service  Commission  fixing 
rates  to  be  diarged  by  a  carrier^  which 
is  without  evidoice  to  support  it,  or 
:^inst  the  evidence. 

[See  4  R.  C.  L.  629.] 

—  wisdnn  of  ruling. 

4.  Courts  will  not  set  aside  a  finding 
of  a  Public  Service  Commission  fixing 
the  rates  to  be  charged  by  a  carrier, 
merely  upon  their  conception  of  the  wis- 
dom of  the  ruling. 

[See  4  R.  C.  L.  629.] 
Rates  —  charge  for  amortization. 

5.  A  railroad  whose  sole  use  is  to  re- 
move the  timber  to  be  cut  from  a  tract 


of  land  is  entitled  to  charge  rates  which 
will  yield  not  only  a  return  on  the  value 
of  the  proper^,  but  also  joovide  for 
alHiorbing  its  depreciation. 
—  interest  on  InTMtment. 

6.  A  rate  to  be  charged  hy  a  public 
carrier  should  include  a  reasonable  rate 
of  interest  on  the  Investment  from  the 
beginning  of  the  undertaking. 

tSee  4  R.  C.  L,  641.] 
Public  Service  Commis^on  —  ruling 
based  on  personal  inapectlMi  —  va- 
lidity. 

7.  A  ruling  of  a  Public  Service  Com- 
mission fixing  rates  to  be  charged  by 
a  railroad  cannot  be  set  aside  because 
it  is  based  in  part  upon  a  personal  in- 
spection of 'the  road  by  a  member  of 
the  Commission. 

Rates  —  mathematical  correctness. 

8.  It  is  impossible  to  fix  rates  for  a 
public  carrier  which  will  be  mathe- 
matically correct  and  exactly  applicable 
to  all  the  new  conditions  that  may  arise 
even  in  the  immediate  future. 


Appeal  by  plaintiifs  from  a  decree  of  the  Circuit  Court  for  Marion 
County  (Bingham,  J.),  affirming  an  order  of  the  defendant  Commission 

in  a  suit  brought  to  set  aside  the  rates  fixed  by  it.  Affirmed. 


Statement  by  Burnett,  J.: 
The  plaintiffs  are  owners  of  large 
tracts  of  timber  in  Columbia  county 
in  a  region  served  by  the  Columbia 
&  Nehalem  River  Railroad  Com- 
puty,  which  owns  and  operates  a 
railroad  about  27  miles  in  length  in 
that  county,  mainly  for  the  purpose 
of  hauling  logs  to  the  Columbia 
river.  The  railroad  company  filed 
with  the  Public  Service  Commission 
of  Oregon  its  schedule  of  freight 
rateSi  which  was  contested  before 
the  C<nnmission  by  the  plaintiffs 


here,  as  to  the  rate  to  be  charged  on 
logs.  After  a  hearing  before  the 
Commission,  in  which  the  plaintiffs 
and  the  railroad  company  were  both 
represented,  the  Commission  made 
an  order  fixing  the  rate  on  logs  at 
certain  figures.  Dissatisfied  with 
this  order,  the  plaintiffs  instituted 
this  suit  against  the  Commission  to 
set  aside  the  rates  fixed  by  it.  The 
circuit  court  affirmed  the  order  of 
the  Commission,  and  the  plaintiffs 
have  appealed. 
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Messrs.  Joseph  N.  Teal  and  William 
C.  McCnlloch,  for  ai^ellants: 

A  suit  in  equity  is  an  appropriate 
remedy  to  test  ^e  lawfulness  of  an 
order  of  a  Railroad  Gommiasion. 

Mississippi  R.  Commission  v.  Mobile 
&  0.  R.  Co.  244  U.  S.  388.  61  L.  ed. 
1216,  37  Sup.  Ct  Rep.  602;  Interstate 
Commerce  Commission  v.  Diffenbaugn, 
222  U.  S.  42,  56  L.  ed.  83,  32  Sup.  Ct. 
Rep.  22;  Skinner  &  E.  Corp.  t.  United 
States,  249  U.  S;  667,  63  L.  ed.  772,  39 
Sup.  Ct  Rep.  376. 

A  shipper's  right  to  have  his  prop- 
erly carried  at  a  reasonaUe  rate  in  the 
transaction  of  his  business  is  a  right 
of  property,  to  enforce  which  he  may 
seek  in  a  court  of  equity  injunctive  re- 
lief against  an  unwarranted  order  of  a 
Commission. 

McLean  Lumber  Co.  v.  United  States, 
237  Fed.  460. 

The  Ridlroad  Commission  Act  of  Ore- 
gon does  not  empower  the  Commission 
to  authorize  tiie  creation  of  a  fund  to 
amortize  or  replace  the  capital  invest- 
ment of  a  railroad  at  tiie  end  of  any 
stated  period  of  time,  on  the  theory 
that  the  traffic  possibilities  of  the  road 
then  will  have  been  exhausted. 

People  ex  rel.  New  York  R.  Go.  v. 
Public  Service  Commission,  223  N.  Y. 
373,  P.U.R.1918F,  125, 119  N.  B.  848. 

The  Commission  is  a  creature  of 
statute,  and  possesses  no  power  except 
what  the  statute  expressly  confers  upon 
it. 

State  V.  Gorvallis  &  E.  R.  Co.  69  Or. 
450, 117  Pac  980. 

In  making  an  allowance  for  amortiza- 
tion in  the  rates  prescribed  the  Com- 
mission exceeded  its  jurisdiction  and 
went  beyond  its  powo-  to  fix  just  and 
reasonable  rates,  and  assumed  to  en- 
force Its  conceptions  of  a  wise  and  fair 
legislative  policy,  and  its  order  to  that 
extent  was  therefore  unlawful  and  un- 
reasonable, and  ought  to  be  vacated  and 
«et  aside. 

Darnell  v.  Edwards,  209  Fed.  99,  af- 
firmed in  244  U.  S.  664,  61  L.  ed.  1317, 
P.U.R.1917F,  64,  37  Sup.  Ct.  Rep.  701; 
Southern  P.  Co.  t.  Interstate  Commerce 
Commission,  219  U.  S.  433,  56  L.  ed. 
283,  31  Sup.  Ct  Rep.  288;  Northern  P. 
R.  Go.  V.  North  Dakota,  236  U.  S.  585, 
59  L.  ed.  7J5,  L.R.A.1917F,  1148,  P.U.R. 
1915C  277,  36  Sup.  Ct.  Rep.  429,  Ann. 
Cas.  1916A,  1. 

The  cost  of  original  construction  and 
of  making  subsequent  betterments  or 
improvements  of  a  permanent  character 
is  not  a  lawful  charge  to  operating  ex- 
pense. 
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Darnell  v.  Edwards,  244  U.  S.  564, 
61 L.  ed.  1317,  P.UJt.l917F,  64,  37  Sup. 
Ct  Rep.  701;  Receivers  &  S.  Asso.  t. 
Cincinnati,  N.  O.  &  T.  P.  R.  Co.  IS 
Inters.  Com.  R^  440;  Re  Advances  in 
Bates,  20  Inters.  Com.  Rep.  243. 

Expenditures  for  permanent  im- 
provements and  equipment  should  not 
be  charged  to  the  operating  expenses  of 
a  single  year,  for  the  purpose  of  testing^ 
the  reasonableness  of  an  increased 
freight  rate. 

Illinois  C.  R.  Co.  v.  Interstate  Com- 
merce Commission,  206  U.  S.  441,  51 
L.  ed.  1128,  27  Sup.  Ct  Rep.  700. 

Carriers  have  no  right  to  advance  a 
rate  which  is  already  reasonably  high, 
and  which  yields  an  adequate  return 
for  the  service  rendered,  solely  because 
additional  revenue  is  needed. 

Tift  V.  Southern  R.  Co.  10  Inters. 
Com.  R^.  648;  Ladd  v.  Gould  South- 
western R.  Go.  86  Inters.  C<mi. .  Rep- 
179;  Boice  Lumber  Co.  v.  Pacific  &  I. 
N.  R.  Co.  33  Inters.  Com.  Rep.  109. 

Interest  on  bonds  and  dividends  on 
stock  may  not  he  included  properly  in 
operating  expenses. 

Minneapolis  &  St.  L.  B.  Co.  v.  Minne- 
sota, 186  U.  S.  267,  46  L.  ed.  1X61,  22 
Sup.  Ct.  Rep.  900;  State  ex  reL  Rail- 
road Comrs.  V.  Ftorida  East  Coast  R. 
Co.  72  Fla.  379,  P.U.R.1917B,  1023,  73 
So.  171,  Ann.  Cas.  1918E,  1206. 

If  an  order  is  unlawful  only  in  part, 
its  enforcement  to  that  extei^  may  be 
restrained  by  an  injunction. 

Irelan  v.  Portland,  91  Or.  471,  179 
Pac.  286. 

What  a  common  carrier  by  railroad 
is  entitled  to  demand,  in  order  that  it 
may  have  just  compensation,  is  a  fair 
return  upon  the  reasonable  value  of  the 
property  at  the  time  it  is  being  used  for 
the  public. 

Minnesota  Rate  Cas^  (Simpson  v. 
Sh^Murd)  230  U.*  S.  352,  57  L.  ed.  1511, 
48  L.B.A.<N.S.)  1151,  33  Sup.  Ct  Rep. 
729,  Ann.  Cas.  1916A,  18;  Darnell  v. 
Edwards,  244  U.  S.  564,  61  L.  ed.  1317, 
P.U.R.1917F,  64,  37  Sup.  Ct  Rep.  701; 
Southern  P.  Co.  v.  Campbell,  189  Fed. 
182. 

The  aggregate  amount  of  outstand- 
ing stock  and  bonds  of  a  railroad  com- 
pany is  not  a  proper  measure  of  the 
value  of  its  proper^  for  rate-fixing  pur- 
poses. 

Texas  &  P.  R.  Co.  v.  Railroad  Com- 
mission. 112  C.  C.  A.  538,  192  Fed.  280: 
State  V.  Southern  P.  Co.  23  Or.  424,  31 
Pac.  960;  Interstate  Commerce  Com- 
mission V.  Louisville  &  N.  R.  Go.  118 
Fed.  613. 
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No  allowance  should  be  made  for 
financing,  discount,  or  brokerage. 

Kane  v.  Spring  Water  Co.  P.U.Ii. 
1919C  404;  Lima  Teleph.  &  Teleg.  Co. 
V.  Public  Utilities  Commission,  98  Ohio 
St  110,  P.U.R.1919A,  888,  120  N.  E. 
330. 

The  test  of  the  reasonableness  of  a 
rate  is  not  the  amount  of  the  profit  in 
the  business  of  a  shipper,  but  whether 
the  rate  yields  a  reasonable  compensa- 
tion for  the  service  rendered. 

Central  Yellow  Pine  Asso.  v.  Illinois 
C.  R.  Go.  10  Inters.  Com.  Rep.  606; 
Oregon  &  W.  Lumber  Manufacturers* 
Asso.  V.  Union  P.  R,  Co.  14  Inters.  Com. 
Rep.  1;  Re  Advances  in  Rates,  20 
Inters.  Com.  Rep.  307. 

Messrs.  George  M.  Brown,  Attorney 
General,  O.  Bailey,  Assistant  Attor- 
ney General,  and  Veazie  &  Veazie,  for 
2-espondent: 

Control  of  the  rates  of  carriers  is 
coniided  to  the  Public  Service  Commis- 
sion, and  not  to  the  courts,  and  there 
is  a  strong  presumption  that  the  Com- 
mission has  acted  lawfully  and  justly. 

Pennsylvania  Co.  v.  United  States, 
236  U.  S.  351,  59  L.  ed.  616,  P.U.R. 
1915B,  261,  35  Sup.  Ct.  Rep.  370;  Mc- 
Grew  v.  Missouri  P.  R.  Co.  230  Mo.  496, 
132  S.  W.  1076;  Atchison,  T.  &  S.  F,  R. 
Co.  V.  State,  28  Okla.  476,  114  Pac.  721; 
State  ex  reL  Great  Noii;hem  R.  Co.  v. 
Public  Service  Commission,  81  Wash. 
276, 142  Pac.  684 ;  State  ex  rel.  Railroad 
Comrs.  v.  Louisville  &  N.  R.  Co.  62  Fla. 
:a6,  5/  So.  175;  Bluefield  v.  Bluefield 
Waterworks  &  Improv.  Co.  81  W.  Va. 
201,  P.U.R.1918B,  25,  94  S.  E.  121; 
Fall  River  v.  Public  Service  Comrs.  228 
Mass.  675,  P.U.R.191SB.  141,  117  N.  £. 
915. 

It  is  not  the  province  of  the  courts  to 
review  the  decisions  of  the  Commission 
upon  disputed  questions  oi^  fact,  or  upon 
questions  of  business  judgment,  expe- 
iiiency,  or  public  policy. 

Interstate  Commerce  Commission  v. 
Illinois  C.  R.  Co.  215  U.  S.  452,  54 
L.  ed.  280,  30  Sup.  Ct.  Rep.  155; 
Interstate  Commerce  Commission  v. 
Delaware,  L.  &  W.  R.  Co.  220  U.  S.  235, 
-55  L.  ed.  448,  31  Sup.  Ct.  Rep.  392; 
Portland  R.  Light  &  P.  Co,  v.  Portland, 
200  Fed.  890;  Detroit  &  M.  R.  Co.  v. 
Michigan  Railroad  Commission,  203 
Fed.  864;  Central  of  Georgia  R.  Co.  v. 
Railroad  Commission,  209  Fed.  76; 
Pennsylvania  R.  Co.  v.  Towers,  126  Md. 
59,  P.U.R.1916D,  398,  94  Atl.  330,  Ann. 
Cas.  1917B,  1144;  Minneapolis,  St.  P. 
&  S.  Ste.  M.  R.  Co.  V.  Railroiid  Commis- 
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sion,  136  Wis,  146,  17  L.R.A.(N.S.) 
821,  116  N.  W.  905. 

Errors  in  the  admission  of  evidence, 
or  other  mistakes  in  procedure,  do  not 
invalidate  the  result  if  the  rate  fixed 
is  in  fact  supported  by  competent  evi- 
dence. 

Interstate  Commerce  Commission  v. 
LouisviUe  &  N.  R.  Co.  227  U.  S.  88,  67 
L.  ed.  431,  33  Sup.  Ct  Rep.  185;  Lin- 
cobi  Gas  &  E.  L.  Co.  v.  Lincoln,  250  U. 
S.  256,  63  L.  ed.  968,  39  Sup.  Ct.  Rep. 
464;  Chicago  &  N.  W.  R.  Co.  v.  Rail- 
road Commission,  156  Wis.  47,  146  N, 
W.  216,  974;  State  ex  rel.  Seattle  v. 
Public  Service  Commission,  76  Wash. 
492,  136  Pac.  850;  State  ex  rel.  North- 
ern P,  R.  Co.  V.  Public  Service  Commis- 
sion, 95  Wash.  376,  P.U.R.1917E,  87, 
163  Pac.  1143,  166  Pac.  793;  State  ex 
rel.  Tacoma  Eastern  R.  Co.  v.  Northern 
P.  R.  Co.  104  Wash.  405,  P.U.R.1919B, 
924,  176  Pac.  539. 

The  scope  of  judicial  review  of  the 
orders  of  the  Commission  is  limited. 

Hocking  Valley  R.  Co.  v.  Public  Utili- 
ties Commission,  92  Ohio  St.  362, 
P.U.R,1916B,  406,  110  N.  E,  952;  Pol- 
litz  V.  Public  Utilities  Commission,  96 
Ohio  St  560,  P.U.R.1918B,  262,  118- 
N.  E.  107;  State  v.  Great  Northern  R. 
Co.  130  Minn.  57,  P.U.R.1915D,  467, 
153  N.  W.  247,  Ann,  Cas.  1917B,  1201; 
State  V.  Great  Northern  R.  Co.  136 
Minn.  19,  P.U.R.1917B,  413,  159  N.  W. 
1089 ;  Grand  Rapids  &  I.  R.  Co.  v,  Mich- 
igan R.  Commission,  188  Mich.  108, 
P.U.R.1915F,  805,  164  N.  W.  15;  Chi- 
cago, B.  &  Q.  R.  Co.  V.  Railroad  Ccm- 
mission,  152  Wis.  654,  140  N.  W.  296 ; 
Public  Service  Commission  v.  Northern 
C.  R.  Co.  122  Md.  355,  90  Atl.  105; 
Michigan  C.  R.  Co.  v.  Michigan  R.  Com- 
mission, 160  Mich,  355,  125  N.  W.  549; 
Brogger  v.  Chicago,  St.  P.  M,  &  0.  R. 
Co.  137  Minn.  338,  163  N.  W.  662,  164 
N.  W.  368;  United  Fuel  Gas  Co.  v.  Pub- 
lic Service  Commission,  73  W.  Va.  571, 
80  S.  E.  931. 

The  traffic  of  logging  railroads  must 
often  be  limited  by  the  existing  stand  of 
timber,  and  they  are  in  many  other 
characteristics  radically  different  from 
ordinary  commercial  railroads. 

Consumers'  League  v.  Colorado  &  S. 
R.  Co.  53  Colo.  54,  125  Pac  577,  Ann. 
Cas.  1914A,  1168. 

It  is  a  fundamental  rule,  limiting 
public  control '  of  rates,  that  a  rate 
which  does  not  give  the  carrier  or  util- 
ity more  than  a  fair  return  upon  the 
value  of  its  property  devoted  to  public 
use  is  not  unreasonable. 

Northern  Pae.  B.  Go.     North  Da- 
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kota,  236  U.  S.  585,  59  L.  ed.  735,  L.R.A. 
1917F,  1148,  P.U.R.1915C,  277,  35  Sup. 
Ct.  Rep.  429,  Ann.  Cas.  1916A,  1;  Shep- 
ard  V.  Northern  P.  R.  Co.  184  Fed.  765; 
State  Public  Utilities  Commission  ex 
rel.  Mitchell  v.  Chicago  &  W.  T.  R.  Co. 
275  111.  555,  P.U.R.1917B,  1046,  114  N. 
E.  325,  Ann.  Cas.  1917C,  50. 

As  a  necessary  consequence  of  this 
rule,  a  carrier  or  utility  having  limited 
duration  should  be  allowed  such  earn- 
ings as  will  enable  it  to  replace,  through 
a  depreciation  or  amortization  account, 
30  much  of  its  capital  investment  as  is 
necessarily  lost  or  consumed  in  its 
operations. 

Kansas  City  Southern  R.  Co.  v. 
United  States,  231  U.  S.  423,  58  L:  ed. 
296,  52  L.R.A.(N.S.)  1,  34  Sup.  Ct.  Rep. 
125;  Milwaukee  Elec.  R.  &  Light  Co.  v. 
Milwaukee,  87  Fed.  577 ;  Logansport  & 
W.  V.  Gas  Co.  v.  Peru,  89  Fed.  185; 
Ft  Smith  Light  &  Traction  Co.  t.  Ft. 
Smith,  202  Fed.  581 ;  Landon  v.  Public 
Utilities  Commission,  P.U.R.1917A,  120, 
234  Fed.  152;  Bellamy  v.  Missouri  & 
N.  A.  R.  Co.  L.R.A.1915A,  1,  131  C.  C. 
A.  326,  215  Fed.  18;  Re  Advances  in 
Rates,  20  Inters.  Com.  Rep.  243;  State 
Journal  Printing  Co.  v.  Madison  Gas  & 
E.  Co,  4  Wis.  R.  C.  501 ;  Re  New  York 
&  N.  S.  Traction  Co.  3  P.  S.  C.  (Ist 
Dist.  N.  Y.)  63;  Fuhrmann  v.  Cataract 
Power  &  Conduit  Co.  3  P.  S.  C.  2d 
Dist.  (N.  Y.)  6.6;  Re  Charges  for  Nat- 
ural Gas,  Cal.  R.  C.  Dec.  1145;  Re  Third 
Ave.  Bridge  Co.  3  P.  S.  C.  (Ist  Dist 
N.  Y.)  209;  Milwaukee  v.  Milwaukee 
Electric  R.  &  Light  Co.  10  Wis.  R.  C.  1. 

The  Commission  was  amply  warrant- 
ed in  fixing  a  value  approximately  equal 
to  its  actual  cost,  less  normal  deprecia- 
tion. 

Rowland  v.  Boyle,  244  U.  S.  106,  61 
L.  ed.  1022,  P.U.R.1917C,  685,  37  Sup. 
Ct  Rep.  577;  Southern  P.  Co.  v.  Bar- 
tine,  170  Fed.  725;  Missouri,  K.  &  T, 
R.  Co.  V.  Public  Utilities  Commission, 
103  Kan.  Ill,  172  Pac.  1022;  O'Brien  v. 
Public  Utility  Comrs.  92  N.  J.  L.  44, 
P.U.R.1919B,  865,  105  Atl.  132,  92  N. 
J.  L.  587,  P.U.R.1919D,  774,  106  Atl. 
414. 

The  order  is  in  no  way  invalidated 
by  observations  in  the  findings,  and 
which  are  shown  clearly  by  the  findings 
to  have  had  no  e£fect  upon  the  rateB 
fixed. 

Interstate  Commerce  Commission  v. 
Louisville  &  N.  R.  Co.  227  U.  S.  88,  67 
L.  ed.  431,  33  Sup.  Ct  Rep.  185;  Lin- 
coln Gas  &  E.  L.  Co.  v.  Lincohi,  250  U. 
S.  256,  63  L.  ed.  968,  89  Sup.  Ct  Rep. 
454;  State  ex  ret  Tacoma  Eastern  R. 


Co.  V.  Northern  P.  R.  Co.  104  Wash. 
405,  P.U.R.1919B,  924,  176  Pac  539. 

Experience  is  the  fii^  test  of  the  rea- 
sonableness of  a  rate,  and  its  results 
should  generally  be  awaited  before  ja- 
dicial  r^ief  is  invoked. 

Lincoln  Gaa  &  E.  L.  Co.  v.  Lincoln, 
supra. 

Bnrnetty  J.,  delivered  the  opinion 
of  the  court: 

The  authority  for  a  suit  of  this 
nature  is  found  in  L.  O.  L.  §  6910, 
reading  thus:  "Any  railroad  or 
other  person,  persons  or  corporation 
Interested  in  or  affected  by  any  or- 
der of  the  Commission  fudnsr  any 
rate  or  rates,  fares,  charges,  classifi- 
cations, joint  rate  or  rates,  or  any 
order  fixing  any  regulations,  prac- 
tices or  service,  being  dissatisfied 
therewith,  may  commence  a  suit  in 
the  circuit  court  of  Marion  count}' 
against  the  Conmiission  as  defend- 
ant to  vacate  and  set  aside  any  such 
order  on  the  ground  that  the  rate  or 
rates,  fares,  charges,  classifications, 
joint  rate  or  rates,  fixed  in  such  or- 
der, is  unlawful,  or  that  any  such 
regulation,  practice  or  service  pre- 
scribed or  fixed  in  such  order  is  un- 
reasonable, in  which  suit  a  copy  of 
the  complaint  shall  be  served  with 
the  summons  as  in  civil  actions. 
The  Commission  shall  serve  and  file 
its  answer  to  said  complaint  within 
ten  days  after  the  service  thereof, 
whereupon  said  suit  shall  be  at  issue 
and  stand  ready  for  trial  upon  ten 
days'  notice  by  either  party.  All 
suits  brought  under  this  section 
shall  have  precedence  over  any  civil 
cause  of  a  different  nature  pending 
in  said  court,  and  the  circuit  court 
shall  always  be  deemed  open  for  the 
trial  thereof,-  and  the  same  shall  be 
tried  and  determined  as  a  suit  in 
equity.  In  all  trials  under  this  sec- 
tion, and  §S  6911,  6912,  and  6913 
hereof,  the  burden  of  proof  [shall] 
be  upon  the  plaintiff  to  show  by 
clear  and  satisfactory  evidence  that 
the  order  of  the  Commission  com- 
plained of  is  unlawful,  or  unreason- 
able, as  the  case  may  be." 

Primarily,  the  right  to  fix  the  rate 
for  transportation  is  lodged  in  the 
carrier  (Laws  1913,'  chap.  361),  but 
subject  to  control  and  revision  by 
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the  Public  Service  Commission, 
either  on  its  own  motion  or  at  the 
complaint  of  interested  parties  (L. 
O.  L.  6906).  The  object  to  be  at- 
tained, and  the  canon  by  which  all 
the  activities  of  the  Commission  are 
controlled,  is  to  establish  a  reason- 
able rate  for  services  rendered  or  to 
be  rendered  by  the  carrier;  every 
unjust  and  unreasonable  charge  be- 
ing  prohibited  as  unlawful.  L.  0.  L. 
6887.  The  power  to  compel  rail- 
roads  to  render  ad- 
M**^!r^^*'  equate  service  and 
^:deVUV;i<».  to,  charge  reason- 
able rates  for  such 
service  is  legislative  in  its  nature, 
and  not  judicial.  It  has  been  held 
in  State  v.  Corvallis  &  E.  R.  Co.  59 
Or.  450,  117  Pae.  980,  that  4he  ap- 
pointment of  a  commission  to  fix 
certain  rates  and  practices  as  rea- 
sonable is  not  a  delegation  of  legis- 
lative power;  the  principle  being 
that,  while  a  legislative  assembly 
cannot  delegate  its  powers  to  enact 
laws,  it  may  direct  the  application  of 
a  statute  to  a  specified  state  of  facts 
which  depend  upon  the  existence  of 
certain  conditions  to  be  determined 
in  a  particular  manner.  The  ascer- 
tainment of  the  conditions  govern- 
ing the  reasonableness  of  rates  to  be 
charged  for  transportation  of  people 
and  property  is  confided  to  the  Com- 
mission, and  at  least  in  an  ancillary 
sense  this  may  be  classed  as  a 
branch  of  the  legislative  power. 

The  supreme  court  of  Wisconsin, 
from  the  enactments  of  which  state 
our  Public  Service  Commission  Stat- 
ute is  copied  in  large  measure, 
speaking  by  Mr.  Justice  Timlin  in 
Minneapolis,  St  P.  &  S.  Ste.  M.  R. 
Co.  v.  Railroad  Commission,  136 
Wis.  146,  17  L.R.A.(N.S.)  821,  116 
N.  W.  905,  uses  this  language: 

"This  law  (Laws  1905,  chap. 
362),  establishes,  and  thenceforth 
assumes,  the  existence  of  rates, 
charges,  classifications,  and  services 
discoverable  by  investigation,  but 
undisclosed,  which  are  exactly  rea- 
sonable and  just.  It  commits  to  the 
Railroad  Commission  the  duty  to  as- 
certain and  disclose  that  particular 
rate,  charge,  classification,  or  serv- 
ice.  The  law  intends  that  there  is 


laS  Pae.  639.) 

only  one  rate,  charge,  or  service  that 
is  reasonable  and  just.  When  the 
order  of  the  Commission  is  set  aside 
by  the  court,  it  is  because  this  rea- 
sonable and  just  rate,  charge,  classi- 
fication, or  service  has  not  yet  been 
correctly  ascertained.  When  the  or- 
der of  the  Commission  has  been  re- 
scinded or  changed  by  the  Commis- 
sion because  of  changed  conditions 
it  is  because  there  is  a  new  reason- 
able rate  to  be  ascertained  and  dis- 
closed, applicable  to  such  new  condi- 
tions, and  fixed  by  force  of  law  hn- 
mediately  when  the  new  conditions 
come  into  existence.  But  the  theory 
and  the  mandate  of  the  law  is  that 
this  point  always  exists  under  any 
combination  of  conditions,  and  is 
always  discoverable,  although  not- 
always  discovered.  Until  it  is  dis- 
covered and  made  known  the  former 
rates  and  service  prevail.  The  order 
of  the  Commission  is  prima  facie 
evidence  that  the  rate,  charge,  or 
service  found  and  fixed  by  it  is  the 
particular  rate,  charge,  or  service 
declared  by  the  legislature  in  gener- 
al terms  to  be  lawful  and  to  be  in 
force.  If  it  were  conceded  that  the 
Commission  had  power  or  discretion 
to  fix  one  of  several  rates,  either  of 
which  would  be  just  and  reasonable, 
it  would  be  hard  to  say  that  this  was 
not  a  delegation  of  pure  legislative 
power  to  the  Commission.  But  the 
theory  of  this  law  is  to  delegate  to 
the  Commission  the  power  to  ascer- 
tain facts  and  to  make  mere  admin- 
istrative regulations. 

"If  this  court  or  the  circuit  court 
were,  by  the  statute  in  question,  au- 
thorized to  investigate  the  subject 
anew,  to  put  iteelf -in  the  place  of  the 
Commission  and  search  for  this  rea- 
sonable and  just  rate,  with  power  to 
substitute  its  own  judgment  of  what 
is  reasonable  and  jiist  for  the  judg- 
ment of  the  Commissioners,  the  stat- 
ute might  be  subject  to  grave  criti- 
cism. But  the  courts  are  not  by  this 
statute  so  authorized.  The  author- 
ity given  to  the  circuit  court  is  not 
to  search  for  or  disclose  or  declare 
this  'reasonable  and  just'  rate  or 
service,  but  merely  to  determine 
whether  the  order  of  the  Commis- 
sion is  'unreasonable'— -quite  a  dif- 
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ferent  thing.  We  think  the  legisla- 
ture was  within  its  power  in  confer- 
ring upon  the  courts  such  authority 
to  inquire  whether  or  not  the  or- 
der of  the  Commission  was  unrea- 
sonable^  and  to  vacate  the  order  if 
so  found.  In  doing  so  the  courts  are 
required  to  exercise  no  legislative 
power,  to  ascertain  and  disclose  no 
rates,  to  declare  no  rule,  or  no  law, 
unreasonable,  but  merely  to  exer- 
cise judicial  power  to  ascertain  and 
determine  whether  the  Commission 
has  so  far  failed  in  its  search  for 
this  lawful,  just,  and  reasonable 
rate  as  to  have  found  instead,  and 
declared,  that  which  is  unreason- 
able. The  result  of  the  reversal  of 
the  order  of  the  Commission  is  not 
to  establish  this  fact,  or  ascertain 
this  point  of  reasonableness,  but  to 
leave  it  undisclosed,  leaving  the 
former  rates  to  stand  or  requiring 
the  Commissioners  to  try  over  again 
to  find  it  In  reviewing  the  order  of 
the  Railroad  Commission  the  in- 
quiry is  not,  whether  the  rate,  regu- 
lation, or  service  fixed  by  the  Conv- 
mission  is  just  and  reasonable, 
but  whether  the  order  of  the  Com- 
mission is  unreasonable  or  unlawful. 
The  nature  of  the  inquiry  is  changed 
at  this  point,  and  the  court  is  not  in- 
vestigating for  the'purpose  of  estab- 
lishing a  fixed  point.  Whether  or 
not  the  order  is  within  the  field  of 
reasonableness,  or  outside  of  its 
boundaries,  is  the  question  for  the 
court.  It  is  quite  a  different  ques- 
tion from  that  which  was  before  the 
Commission  in  this  respect.  The 
order,  being  found  by  the  court  to 
be  such  that  reasonable  men  might 
well  differ  with  respect  to  its  cor- 
rectness, cannot  be  said  to  be  unrea- 
sonable. From  this  aspect  it  is 
within  the  domain  of  reason,  not 
outside  of  its  boundaries.  This  is 
the  viewpoint  of  the  reviewing 
court.  Doubtless  the  court  may,  for 
the  purpose  of  comparison  and  to 
aid  it  in  ascertaining  how  far  the 
order  diverges  from  a  reasonable 
standard,  take  evidence  of  and  con- 
sider such  criterion.  But  this  is 
only  for  comparison.  The  court 
cannot  legally  adjudicate  or  declare 
this  statutory  standard. 


"Unless  the  plaintiff  is  able  to 
■show  by  clear  and  satisfactory  evi- 
dence that  the  order  of  the  Commis- 
sion complained  of  is  unlawful  or 
unreasonable,  as  the  case  may  be, 
the  order  must  stand.  The  words 
•clear  and  satisfactory  evidence'  are 
significant,  because  at  the  time  of 
the  enactment  of  this  statute  th^ 
were  used  in  the  law  of  this  state  to 
describe  a  degree  of  proof  greater 
than  a  preponderance  of  evidence, 
and  such  as  was  necessary  in  order 
to  establish  fraud  by  that  party  to 
an  action,  upon  whom  the  burden  of 
proof  rested  [citing  authorities]." 

A  finding  without  evidence,  or 
against  the  evidence,  is  arbitrary 
and  beyond  the  _^„„*„.et 
power  of  the  Com-  «»id*  flndimc 
mission ;  and  an  or- 
der  based  thereon  is  contrary  to  law 
and  subject  to  be  set  aside  by  a  court 
of  competent  jurisdiction.  "In  a 
case  like  the  present,  the  courts  will 
not  review  the  Commission's  conclu- 
sions of  fact  ...  by  passing  upon 
the  credibility  of  witnesses,  or  con- 
flicts in  the  testimony.  But  the  legal 
effect  of  evidence  is  a  question  of 
law."  Interstate  Commerce  Cora- 
mission  v.  Louisville  &  N.  R.  Co.  227 
U.  S.  88,  67  L.  ed.  431,  33  Sup.  a 
Rep.  186.  In  Public  Service  Com- 
mission V.  Cleveland,  C.  C.  &  St.  L. 
R.  Co.  ^  Ind.  — ,  P.U.R.1919B,  837, 
121  N.  E.  116,  it  is  held,  in  a  suit 
to  set  aside  the  findings  of  l^e  Com- 
mission, that  on  appeal  to  the  su- 
preme court  the  decision  of  the  tri^ 
court  will  be  approved  if  there  is 
any  evidence  to  sustain  it.  See  also 
Hocking  Valley  R.  Co.  v.  Public  Util- 
ities Commission,  92  Ohio  St.  9, 
L.R.A.1918A,  267,  P.U.R.1916A, 
1062,  110  N.  E.  521,  Ann.  Cas. 
1917B,  1154;  Id.,  92  Ohio  St.  362. 
P.U.R.1916B,  406,  110  N.  E.  952. 

The  reasonableness  of  t^e  rate  is 
the  only  justiciable  question  in  con-  . 
tentions  of  this  sort, 
and  the  court  will  TJittS?"  " 
not     assume  the 
place  of  the  Commission  or  set  its 
order  aside  on  the  court's  conception 
of  its  wisdom .     State  v.  Great  ■ 
Northern  R.  Co.  ISO  Minn.  57, 
P.U.R.  1915D,  467,  153  N.  W.  247, 
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Ann.  Gas.  1917B,  1201.  State  v. 
Great  Northern  R.  Co.  135  Minn.  19, 
P.U.R.1917B.  413,  159  N.  W.  1089, 
was  a  case  where  the  Commission 
was  called  upon  to  require  the  de- 
fendant company  to  construct  a  new 
depot  at  Ada,  a  station  on  its  lines. 
In  speaking  of  the  rules  and  orders 
made  by  the  Commission,  the  court 
said: 

"The  making  of  such  reffulationa 
is  a  legislative  or  administrative, 
and  not  a  judicial,  function.  The 
reasonableness  of  such  an  order  is, 
however,  a  judicial  question.  The 
court  may  review  the  orders  of  the 
Commission,  but  only  so  far  as  to 
determine  whether  they  are  reason- 
able. The  order  may  be  vacated  as 
unreasonable  if  it  is  contrary  to 
some  provision  of  the  Federal  or 
state  Constitution  or  laws,  or  if  it  is 
beyond  the  power  granted  to  the 
Commission,  or  if  it  is  based  on  some 
mistake  of  law,  or  if  there  is  no  evi- 
dence to  support  it,  or  if,  having  re- 
gard to  the  interest  of  both  the  pub- 
lic and  the  carrier,  it  is  so  arbitrary 
as  to  be  bey-ond  the  exercise  of  a  rea- 
sonable discretion  and  judgment. 
.  .  .  The  court  does  not  consider 
the  wisdom  or  expediency  of  the 
order.  The  court  ascribes  to  the 
findings  of  the  Commission  'the 
strength  due  to  the  judgments  of  a 
tribunal  appointed  by  law  and  in- 
formed by  experience,'  and  its  con- 
clasion,  when  supported  by  substan- 
tial evidence,  is  accepted  as  final." 

**If  the  conclusion  arrived  at  by 
the  Commission  finds  justification  in 
the  testimony,  this  court  will  not 
substitute  its  judgment  for  that  of 
the  Commission."  Grand  Rapids  & 
I.  R.  Co.  v.  Michigan  R.  Commisson. 
188  Mich.  108,  P.U.R.1915F,  805, 
154  N.  W.  15. 

This  is  the  manifest  substance  and 
effect  of  our  own  statute;  for  the 
suit  is  authorized  not  to  make  new 
rates,  but  only  to  set  aside  those 
established  by  the  order  of  the  Com- 
mission. In  brief,  the  function  of 
the  court  is,  in  a  sense,  to  review  the 
proceedings  of  the  Commission,  and 
to  ascertain  if  it  has  violated  any 
principle  of  law,  or  gone  beyond  the 
scope  ef  its  duly  in  making  the  or- 


is* Pac.  S39.) 

der.  However  much  the  judged 
hearing  the  case  at  any  stage  of  the 
judicial  proceedings  might  differ  on 
the  conclusion  of  the  Commission,  as 
to  its  wisdom,  or  as  to  its  determin- 
ation, of  any  pure  question  of  fact, 
the  courts  must  respect  the  decision 
of  the  Commission,  if  it  has  not  de- 
parted from  the  scope  of  its  author- 
ity  established  by  the  legislative 
power  of  the  state. 

The  case  was  tried  in  the  circuit 
court  solely  on  the  testimony  taken 
before  the  Commission.  Neither  the 
objectors,  plaintiffs  here,  nor  the 
railroad  company,  tendered  any 
additional  testimony.  The  principal 
grievance  voiced  by  the  plaintiffs  is 
that  the  Commission  considered  as 
one  of  the  elements,  in  making  up 
the  rates  which  the  railroad  com- 
pany was  entitled  to-  charge,  the 
amortization  of  the  reasonable  value 
of  the  plant  of  the  company,  and  as 
incidental  to  that  reckoned  the  dis- 
count upon  the  bonds  of  the  com- 
pany which  it  sold  at  5  per  cent  less 
than  par  to  obtain  funds  with  which 
to  build  the  road.  It  is  contended  by 
plaintiffs  tiiat  all  the  shipper  is  re- 
quired to  pay  is  for  carriage  of  its 
products,  a  sufficient  amount  to 
cover  a  reasonable  rate  of  interest 
on  the  value  of  the  plant  employed  in 
the  carriage.  For  the  defendant  it 
is  maintained  that  the  company,  as^ 
time  goes  on,  is  entitled  to  charge 
such  a  rate  as  will  not  only  afford  a 
fair  return  of  interest  on  the  value 
of  the  plant,  but  will  provide  for  and 
absorb  the  depreciation  of  the  prop- 
erty under  all  the  circumstances  of 
the  particular  case.  The  carrier  de- 
votes its  private  property  to  public 
service,  but  it  is  none  the  less  on 
that  account  within  the  protection 
of  the  Constitution  that  such  prop- 
erty shall  not  be  taken  for  public 
use,  nor  the  particular  services  of 
any  man  demanded,  without  just 
compensation.  Or.  Const,  art.  1,  §  18. 
Thus  to  devote  its  property  means 
that  it  gives  to  the  public  the  rig^t 
or  option  to  demand  its  service  or 
the  use  of  its  property,  but  this  is  al- 
ways subject  to  the  condition  of  just 
compensation.  Neither  the  public 
nor  any  of  its  component  purts  ia 
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^compelled  to  exercise  this  right  or 
option,  but,  if  it  is  exercised,  it  can 
be  only  under  the  attendant  consti- 
tutional condition.  It  is  said  that  a 
shipper  should  not  be  compelled  to 
buy  the  company's  railroad.  But  it 
is  equally  true  in  principle  that  the 
company  is  entitled  to  such  rates  as 
will  fairly  compensate  it  for  the 
service  rendered,  and  for  deprecia- 
tion of  its  plant  employed  in  such 
service,  even  though  it  reaches  the 
vanishing  point.  In  other  words, 
the  company  ought  to  be  allowed  to 
come  out  even,  in  an  undertaking 
which  may  reasonably  be  expected 
to  exhaust  itself,  and,  besides  quit- 
ting whole,  to  receive  a  fair  compen- 
sation for  its  services.  The  carrier 
ought  not  to  be  compelled  to  sac- 
rifice its  plant,  and  be  content  mere- 
ly with  compensation  amounting 
only  to  interest  on  its  value.  To 
ignore  this  principle  would  be  to 
violate  the  constitutional  inhibition 
already  quoted.  A  public  service 
corporation  cannot  be  expected  to 
sacriiice  its  property  for  ttie  public 
good.  Nor  is  it  bound  to  see  its 
property  gradually  wasted  by  wear 
and  decay,  without  making  provi- 
sion for  its  replacement.  It  is  enti- 
tled to  earn  enough  not  only  to  meet 
the  expenses  of  current  repairs,  but 

also  to  provide 
meat"7c  puVtr    mcans  for  replacing 

the  parts  of  the 
plant  when  these  can  no  longer  be 
used.  Cedar  Rapids  Gaslight  Co. 
V.  Cedar  Rapids,  144  Iowa,  426,  48 
L.R.A.  (N.S.)  1025, 138  Am.  St.  Rep. 
299, 120  N.  W.  966.  The  whole  sub- 
ject involved  in  this  litigation  is  ably 
and  exhaustively  treated  in  the  note 
to  Kansas  City  Southern  R.  Co.  v. 
United  States,  52  L.R.A.(N.S.)  1. 

There  was  testimony  before  the 
Commission  to  the  effect  that  almost 
the  only  freight  that  could  be  carried 
by  the  railroad  company  consisted 
of  the  logs  cut  from  the  timber  in  a 
restricted  section  in  Columbia 
county,  amounting  to  about  2,000,- 
000,000  feet,  and  that  when  this  was 
exhausted  the  plant  of  the  company 
would  have  only  a  scrap  value.  In 
other  words,  aside  from  the  junk 
vidue  of  the  plant,  it  would  perish 
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in  the  using.  The  doctrine  that  the 
shipper  shoidd  be  required  to  pas- 
such  a  rate  as  would  not  only  yield  a 
reasonable  return  on  the  value  of  the 
property,  but  also  provide  for  ab- 
sorbing its  depreciation,  is  abun- 
dantly established  in  cases  involving 
roads  whch  are  permanent  in  their 
character  and  which  may  reasonably 
be  expected  to  have  a  flourishing 
traffic  perpetually,  or  at  least  as  long 
as  carriage  by  railroad  shall  con- 
tinue in  vogue.  The  precept  is 
equally  applicable  to  a  road  the  ac- 
tivity of  which  is  circumscribed  by 
the  fact  that  freight  available  for  it 
will  be  exhausted  in  the  near  future. 
The  principle  is  the  same,  and  the 
two  cases  differ  only  in  the  degree 
and  rapidity  of  depreciation.  A 
fully  equipped  railroad,  built  on  a 
circle  with  a  radius  of  a  hundred 
miles  from  the  North  Pole,  would  be, 
at  the  present  day,  utterly  valueless. 
There  would  be  no  traiRc  for  it,  and 
nothing  to  use  it  for.  Differing  only 
in  degree  would  be  a  railroad  run- 
ning into  a  logged-off  barren,  where 
there  was  nothing  for  it  to  haul  and 
no  use  to  which  it  could  be  put. 
There  was  testimony  from  which  the 
Commission  could  arrive  at  the  con- 
clusion that  this  would  be  the  fate  of 
the  railroad  here  involved,  in  the 
near  future.  .  It  was  within  the 
scope  of  the  Commission's  authority' 
to  establish  such  a  rate  as  would 
amortize  this  depreciation,  as  well 
as  to  yield  to  the 
carrier  a  fair  return  ^"SituBtto.. 
for  its  services.  To 
hold  otherwise  would  be  to  say  that, 
when  an  individual  or  corporation 
devotes  property  to  public  uses,  it 
amounts  to  a  voluntary  .sacriiice 
or  Uiank  offering  on  the  public  altar. 
Under  our  Constitution  no  such 
gratuity  is  contemplated.  In  proper 
cases,  under  the  law  of  eminent 
domain,  the  public  may  condemn 
and  take  the  property  of  a  private 
concern,  of  course  accompanied  by 
an  award  of  just  compensation.  The 
individual  may  voluntarily  devote 
his  property  to  the  public  service, 
without  awaiting  condemnation, 
granting  to  the  public  the  option  of 
taking  it  and  using  it,  but  only  on 
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the  condition  that  such  remunera- 
tion shall  be  afforded  as  will  enable 
the  individual  to  come  out  even. 

Objection  is  made  also  to  the 
effect  that  the  Commission  had  no 
right  to  consider  the  discount  suf- 
fered by  the  bonds  of  the  company 
in  the  market  in  the  endeavor  to 
raise  the  funds  necessary  to  com- 
plete the  road.  It  is  by  no  means 
clear  that  the  Commission  included 
this  in  making  up  the  valuation  of 
the  road.  It  is  true  that  in  the  re- 
port or  decision  of  the  Commission 
the  various  elements  accompanying 
the  construction  of  the  road  are  tab- 
ulated, wherein  appears  an  item, 
grouped  with  others,  of  interest  dur- 
ing construction.  In  giving  a  his- 
tory of  the  undeilaking,  the  sale  of 
the  bonds  is  narrated,  and  in  wind- 
ing up  the  table  of  all  of  the  items 
the  value  of  the  investment  on  Janu- 
ary 1, 1918,  is  fixed  at  $1,373,778,79. 
But  after  considering  all  of  the  sit- 
uation, the  Commission  fixed  the 
value  of  the  property  for  rato-mak- 
ing  purposes  at  $1,263,883,  making 
a  difference  in  the  way  of  deduction 
of  $109,895.79.  This  more- than 
covers  all  the  discount  in  any  waj' 
connected  with  the  undertaking, 
which  is  shown  to  be  $61,037.50.  It 
is  enough  to  say  on  this  branch  of 
the  case  that  the  plaintiffs  have  not 
shown  that  in  making  up  the  value 
of  the  property  for  rate-making  pur- 
poses  the  Commission  included  any- 
thing whatever  for  discount  on 
bonds.  In  other  words,  the  plain- 
tiffs have  not  made  out  their  case  on 
that  point.  The  statute  under  which 
they  proceed  declares  that  "in  all 
trials  under  this  section,  and  §§ 
6911, 6912,  and  6913  hereof,  the  bur- 
den of  proof  [shall]  be  upon  the 
plaintiff  to  show  by  clear  and  satis- 
factory evidence  that  the  order  of 
the  Commission  complained  of  is  un> 
lawful,  or  unreasonable,  as  the  case 
maybe."  L.  O.  L.  §  6910. 

We  might  well  rest  here;  but,  as 

to  interest  on  the  in- 
i;'"«t»V«r       vestment,  it  seems 

that  a  reasonable 
rate  should  be  allowed  from  the  be- 
gimjing  of  the  undertaking.  It  is 
fair  compensation  for  the  use  of  the 


money,  and  it  matters  not  whether 
that  is  paid  directly  to  the  company, 
or  is  passed  on  to  the  one  from 
whom  the  company  borrows  the 
money.  If  the  charge  is  reasonable, 
it  ought  to  be  allowed.  It  is  quite  a 
different  thing  from  allowing  a  re- 
turn on  what  is  colloquially  known 
as  "watered  stock."  No  carrier  is 
entitled  to  a  return  upon  fictitious 
or  inflated  values,  and  this  is  the 
principal  evil  against  which  rate- 
making  legislation  and  laws  estab- 
lishing Public  Service  Commissions 
have  been  directed.  The  intent  of 
the  law  is  to  allow  a  fair  compensa- 
tion,- based  upon  fair  and  reasonable 
value  of  the  service  and  the  utilities 
employed.  The  bench  mark  to 
which  the  rates  are  referable  is  the 
reasonable  value  of  the  plant,  which 
includes  all  of  the  elements  of  fair 
and  reasonable  expense  in  establish- 
ing it,  qualified,  of  course,  by  the  de- 
preciation which  has  already  oc- 
curred. 

In  Chicago  &  N.  W.  R.  Co.  v.  Rail- 
road Commission,  166  Wis.  47,  145 
N.  W.  216,  974,  it  was  held  in  sub- 
stance that  the  reference  by  the 
Commission  in  its  decision  to  ex- 
traneous matters  does  not  neces- 
sarily mean  that  it  has  reached  a 
conclusion  without  evidence.  And 
in  State  ex  rel.  Seattle  t.  Public 
Service  Commission,  76  Wash.  492, 
136  Pac.  850,  it  is  taught  that  the 
Commission  has  a  right  to  supple- 
ment evidence  offered  by  the  parties 
with  an  inquiry  on  its  own  motion, 
and  when  so  doing  is  not  acting  ju- 
dicially. These  cases,  and  others  like 
them,  dispose  of  the  minor  conten- 
tion of  the  plaintiffs,  urged  in  their 
complaint  but  not  insisted  upon  in 
their  brief,,  that  the  Commission 
considered  a  person- 
al examination  of 
the  railroad  by  one 
member  of  the 
board.  The  Com- 
mission is  charged,  as  steted,  with 
statutory  duties  closely  allied  to  the 
legislative  power  of  the  state.  In 
very  truth,  it  is  a  part  of  the  co-or- 
dinate branch  of  the  government, 
with  the  dnties  of  which  the  judicial 
part  of  the  fabric  may  not  interfere. 


public  Sei-rtc* 
Commliialan— 
rollHK  1>a«etl  oii 
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■except  as  already  stated,  to  wit,  upon 
the  judicial  questions  involved. 

The  plaintiffs  have  not  main- 
tained the  burden  of  proof  of  show- 
ing that  the  Commission  exceeded 
its  powers  or  acted  in  violation  of 
any  principle  of  law.  Moreover,  in 
the  very  nature  of  things,  the  fac- 
tors involved  in  an  inquiry  of  this 
kind  are  so  many  and  so  variable 
that  it  is  impossible  to  fix  rates  that 
will  be  mathematically  correct,  or 
exactly  applicable  to  all  the  new  con- 
fi^tmm-  ditions   that  may 

Mathvnatieai  arise,  evcn  in  the 
c.rr«...«».  immediate  future. 
In  practice,  it  is  reasonable  and  just 
in  most  instances  to  give  the  rates  in 
question  a  fair  trial  under  actual 
operation.  This  is  the  teaching  of 
Darnell  v.  Edwards,  244  U.  S.  564. 
61  L.  ed.  1317,  P.U.R.1917F,  64,  87 
Sup.  Ct.  Rep.  701,  a  leading  case 
cited  by  the  plaintiffs.  See  also  Lin- 
coln Gas  &  E.  L.  Co.  v.  Lincoln,  250 
U.  S.  266,  63  L.  ed.  968,  39  Sup.  Ct 


Rep.  464.  Besides  all  this,  the  es- 
tablishment of  a  given  rate  sheet  is 
not  absolutely  final  and  conclusive 
for  all  time,  for  new  conditions  may 
arise  to-morrow  which  will  make 
unreasonable,  one  way  or  the  other, 
a  rate  which  to-day  is  just  and  fair. 
The  whole  matter  is  continually  un- 
der the  scrutiny  of  the  CommissioD, 
in  the  exercise  of  a  flexible  adminis- 
trative authority,  and  can  be  re- 
opened at  any  time,  either  on  its 
own  motion  or  on  the  petition  of  in- 
terested parties.  L.  0.  L.  §  6906. 

For  the  reasons  stated,  we  are 
constrained  to  respect  the  Commis- 
sion's decision,  and  to  affirm  the  de- 
cree of  the  Circuit  Court,  without 
prejudice  to  renewed  inquiry  here- 
after, as  the  Commission  may  be  ad- 
vised. 

McBride,  Ch.  J.,  and  Bennett  and 
Johns,  JJ.,  concur. 

Petition  for  rehearing  denud 
June  29,  1920. 


ANNOTATION. 


Bif^tA  (rf  carrier  to  rates  wliich  will  amortize  cost  of  roaul. 


The  question  under  consideration  in 
the  reported  case  (Hamuond  Luu- 
BER  Co.  v.  PuBuc  Service  Commission, 
ante,  1223),  as  to  whether  the  railroad 
company  there  involved  was  entitled 
to  a  charge  which  would  provide  for 
an  amortization  of  the  cost  of  the  rail- 
road, is  an  unusual  one.  Ordinarily, 
railroads  are  constructed  to  be  per- 
manently ased,  and  the  question  re- 
solves itself  into  one  of  maintenance 
or  charges  for  depreciation,  a  question 
beyond  the  scope  of  the  present  dis- 
cussion. It  was  held  in  Darnell  v.  Ed- 
wards (1917)  244  U.  S.  '564,  61  L.  ed. 
1817,  P.U.R.1917F,  64,  37  Sup.  Ct.  Rep. 
701,  that  one  twentieth  of  the  amount 
expended  by  the  owner  of  a  railway 
in  the  construction  of  a  road  could 
not  be  charged  against  the  annual 
operating  revenue,  in  determining 
whether  rates  fixed  under  state  author- 
ity were  confiscatory  as  not  yielding 
a  proper  return,  merely  because  of  a 
contract  whereby  the  ownership  of  the 
road  was  to  be  transferred  at  the  end 


of  twenty  years  to  a  connecting  rail- 
road, without  payment  of  any  par- 
chase  price..  The  court  states  that, 
"in  determining  whether  rates  are  con- 
fiscatory because  not  yielding  a  prop- 
er return,  the  basis  of  calculation  i^ 
the  fair  value  of  the  property  used  in 
the  service  of  the  public.  Smytii  v. 
Ames  (1898)  169  U.  S.  466,  646, 42  L 
ed.  819,  849,  18  Sup.  Ct.  Rep.  418;  HiD- 
nesota  Rate  Cases  (Simpson  v.  Shep- 
ard)  (1913)  230  U.  S.  352,  434,  57  L 
ed.  1511, 1556,  48  L.B,A.(N.S.)  1151.33 
Sup.  Ct.  Rep.  729,  Ann.  Cas.  1916A, 
The  hypothetical  annual  payments  of 
one  twentieth  of  the  cost  of  the  road  to 
Darnell  were  not  a  proper  rent  charge, 
and  bore  no  relation  to  the  actual 
value  of  the  property.  They  arose  obt 
of  the  contractual  arrangement  be- 
tween Darnell  and  the  Illinois  Centnl 
and  were  in  the  nature  of  an  amortisa- 
tion charge  to  take  account  of  iii^ 
diminishing  interest  in  the  road.  Bat 
upon  that  theory  the  interest  <tf  ti>e 
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lUinois  Central  increased  in  value  by 
as  much  as  that  of  Darnell  decreased. 
In  any  aspect,  the  transference  of  his 
interest  to  the  Illinois  Central,  and 
an;  ehar^  on  that  account,  made  by 


him  for  purposes  of  his  own  bookkeep- 
ing, had  no  proper  relation  to  the 
question  of  the  value  of  the  property, 
and  hence  were  of  no  concern  to  the 
public."  W.  A.  K. 


D.  C0LIX>TTA,  Appt., 
WESTERN  UNION  TELEGRAPH  COMPANY. 

Miaaoufi  Supivme  Court  (In  Bano)  —  ^aHttar»  12,  1930. 

(—  Miss.  — ,  83  So.  401.) 

Telegram  —  messenger  as  agent  of  sender  of  message. 

A  rule  of  a  telegraph  company  that,  in  carrying  messages  from  senders 
to  the  transmitting  office,  its  messengers  act  as  agents  of  the  senders,  is 
reasonable,  and  therefore  the  company  cannot  be  held  liable  for  failure 
to  transmit  a  message  which  the  messenger  to  whom  it  was  committed 
never  took  to  the  transmitting  office. 

ISee  note  on  this  question  beginning  on  page  1236.] 


Appeal  by  plaintiff  from  a  judgment  of  the  Circuit  Court  for  Sunflower 
County  (Elmore,  J.)  in  favor  of  defendant  in  an  action  brought  to  recover 
damages  alleged  to  have  been  sustained  by  its  failure  to  transmit  and  de- 
liver a  telegram.  Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  J.  B.  Harris  for  appellant.  ing  Yazoo  City  lOFBB  West  Point 

Mr.  Frank  E.  Everett  for  appellee.  LUOIF  both  inflame.  [Signed]  S. 
Stevens,  J„  delivered  the  opinion    Zemurray.   Paid  rush  rush  rush.'* 


of  the  court: 

Appellant,  as  plaintiff  in  the  cir- 
cuit court,  sued  to  recover  damages 
alleged  to  have  been  sustained  by 
reason  of  the  failure  of  the  Western 
Union  Telegraph  Company  to  trans- 
mit and  deliver  a  telegram  addressed 
to  him  at  Indianola,  Mississippi. 
Appellant  was  engaged  in  the  busi- 
ness of  handling  fruits,  including 
bananas,  in  carload  lots.  In  May, 
1918,  plaintiff  ordered  from  one  S. 
Zemurray,  of  New  Orleans,  Louisi- 
ana, two  cars  of  bananas,  one  car  to 
be  shipped  to  Yazoo  City,  the  other 
to  West  Point.  The  shipper  under- 
took to  wire  appellant  by  way  of  the 
Wwtem  Union  Telegraph  Company, 
and  claims  to  have  written  out  and 
delivered  to  the  company  the  follow- 
ing telegram:  "May  18,  5:35pmc. 
D.  Collotta,  Indianola,  Miss.  Shock- 
9  A.L.R.— 78. 


This  telegram  was  never  deliv- 
ered, and  as  a  result  of  the  failure  to 
receive  the  telegram  appellant  claims 
that  the  bananas  rotted,  and  that  he 
was  damaged  in  the  sum  of  $756.59. 
The  defendant  in  the  court  below 
filed  the  general  issue  and  four 
special  pleas.  The  first  and  second 
special  pleas  undertook  to  raise  a 
Federal  question  by  reason  of  the 
fact  that  the  message  was  an  inter- 
state message.  The  third  and 
fourth  special  pleas  set  forth 
and  pleaded  the  benefit  of  the  fol- 
lowing stipulation  appearing  on  the 
telegraph  blank  as  a  part  of  the 
contract  between  Zemurray,  the 
sender,  and  the  telegraph  company : 
"No  responsibili^  attaches  to  this 
company  concerning  telegrams  until 
same  are  accepted  at  one  of  its 
transmitting  offices,  and  if  the  tele- 
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gram  is  sent  to  such  office  by  one  of 
^e  eompanr's  messengers,  he  acta 
for  that  purpose  as  agent  of  the 

Bender." 

And  the  pleas  expressly  averred 
that  the  message  in  question  was 
given  by  the  sender  to  a  messenger, 
and  was  never  delivered  to  the  com- 
pany at  its  transmitting  office,  and 
that  the  company  never  in  fact  re- 
ceived, and  tiierefore  never  under- 
took to  transmit,  the  message.  A 
demurrer  was  interposed  to  the 
third  and  fourth  special  pleas,  chal- 
lenging their  sufficiency  in  law.  The 
demurrer  submits  that  the  stipula- 
tian  relied  upon  by  the  telegraph 
company  is  against  public  policy  and 
void;  that  the  pleas  admit  the  deliv- 
ery of  the  message  to  a  messenger, 
and  a  delivery  to  a  messenger  should 
be  construed  to  be  a  delivery  to  the 
company,  for  the  reason  tiliat  the 
company  cannot  plead  its  own  negli- 
gence. 

A  demurrer  was  also  interposed  to 
special  pleas  1  and  2.  For  the  pur- 
pose of  this  opinion  it  is  unnecessary 
to  set  forth  the  first  and  second 
special  pleas,  or  to  notice  the  dispo- 
sition which  the  trial  court  made  of 
these  pleas  and  the  demurrer  there- 
to. 

The  demurrer  to  the  third  and 
fourth  special  pleas  was  overruled, 
and,  the  plaintiff  declining  to  plead 
further,  judgment  was  entered  in 
lavor  of  the  defendant.  The  present 
appeal  challenges  the  ruling  of  the 
trial  court  in  sustaining  the  demurer 
to  the  third  and  fourth  pleas  and  in 
entering  final  judgment  thereon. 

The  only  question  for  decision  is 
whether  the  quoted,  printed  provi- 
sion on  the  telegraph  blank,  to  the 
effect  that  the  company's  messenger, 
in  receiving  the  telegram  for  trans- 
mission, acts  for  that  purpose  as 
agent  for  the  sender,  is  a  reasonable 
and  therefore  a  law- 
»v«»?ifl^M  ful  stipulation.  The 
Sf  Me.«iSr**'  authorities,  we 
think,  are  in  accord 
in  upholding  the  valiaity  of  this  stip- 
ulation. Gray,  Communication  by 
Teleg.  1[  13,  p.  23;  Jones,  Teleg.  & 
T6leph.  Co.  §§  278  and  409 ;  27  Am. 


&  Eng.  Enc.  Law,  2d  ed.  1051 ;  Ayns 
v.  Western  U.  Teleg.  Ca  65  App. 
Div.  149,  72  N.  Y.  Supp.  634;  Stam- 
ey  V.  Western  U.  Teleg,  Co.  92  Ga. 
613.  44  Am.  St.  Rep.  95,  18  S.  E. 
1008.  . 

The  special  pleas  set  forth  in  de- 
tail that  the  telegram  was  given  to  a 
messenger  and  was  never  received 
at  the  transmitting  office  of  the  com- 
pany and  never  accepted.  If  the 
provision  relied  upon  by  the  tele- 
graph company  is  a  reasonable  and 
lawful  provision,  it  follows  that  the 
sendee  cannot  base  an  action  in  tort 
for  a  failure  to  deliver  the  message. 
The  reasons  why  the  stipulation  un- 
der review  should  be  regarded  as 
a  reasonable  regulation  are  well 
stated  by  Judge  Lumpkin,  speaking 
for  the  Georgia  court,  in  Stamey  v. 
Western  U.  Teleg.  Co.  supra.  The 
opinion,  among' other  things,  says: 
"The  work  performed  by  the  mes- 
senger in  carrying  the  message 
from  the  office  or  residence  of  the 
sender  to  the  transmitting  office  of 
the  company  forms  no  part  of  the 
transmission  of  the  message  by  the 
company,  for  which  latter  purpose 
alone  the  company  makes  a  chajge. 
There  is  nothing  onerous  or  Mie- 
sided  about  the  rule.  It  dictates  no 
terms  to  the  sender,  and  gives  no  ad- 
vantage to  the  company.  It  is  nei- 
ther obligatory  nor  arbitrary.  In  a 
word,  it  gives  the  sender  the  alter- 
native of  delivering  his  despatch  to 
the  messenger,  to  be  delivered  hy 
him  at  the  office  of  the  company  on 
the  condition  prescribed,  or  of  mak- 
ing such  delivery  either  in  person  or 
by  his  own  servant.  We  have  bees 
unable  to  find  a  direct  adjudication 
upon  this  rule  by  any  court,  and  ve 
think  this  shows,  or  tends  to  show, 
the  consensus  of  public  and  profes- 
sional opinion  in  favor  of  its  reason- 
ableness. The  rule  is  held  to  be  rea- 
sonable in  the  work  of  Gray  on  Com- 
munication by  Telegraph,  §  13,  top 
of  page  23.  Assuming,  then  the  rea- 
sonableness of  the  rule,  it  follows,  in 
the  absence  of  other  facts  to  the  con- 
trary, that  the  message  was  not  de- 
livered to  the  company,  because  it 
was  not  presented  at  one  of  its  trans- 
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niitting  offices  by  the  agent  of  the 
senders,  and  was  not  accepted  by  the 
company.  .  .  .  Messengers  of  a 
telsgraph  company  are  not  sent  out 
from  the  company's  oflSce  to  solicit 
telegrams^  and,  being  engaged  in  a 
most  subordinate  work  of  tiie  com- 
pany's service^  it  Is  to  be  presumed 
that  they  are  not  invested  by  the 
company  with  tiie  powers  of  receiv- 
ing the  company's  charges  or  fees 
for  the  transmission  of  telegrams, 
and  that  they  have  no  powers  of  re- 
jecting telegrams  offered  to  them, 
either  for  the  nonpayment  in  ad- 
vance of  the  company's  charges  for 
transmission,  or  for  being  illegibly 
written,  or  for  containing  matter 
which  would  make  the  company  lia- 
ble in  tort  or  otherwise  for  trans- 
mitting an  indecent  or  immoral  tele- 
gram,— all  of  which  are  powers  re- 
served by  law  to  the  company  for  its 
protection,  and  with  which  it  is 
known  to  l^e  public,  or  should  be, 
the  receiving  agent  of  the  company 
at  its  transmitting  offices  is  in- 
vested." 92  Ga.  615-617. 

Mr.  Jones  observes:  "It  is  well 
known  that  the  messengers  are 
usually  young  and  inexperienced 
boys,  and  of  course  are  not  familiar 
with  the  rules  in  regard  to  the  prop- 
er messages  to  be  accepted  for 
transmission." 
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And,  further,  that,  if  a  delivery  to 
a  messenger  boy  should  be  consid- 
ered a  delivery  to  the  company,  "the 
latter  would  be  liable  for  failure  to 
send  a  message  delivered  to  its  mes- 
senger, althou^  to  do  so  would  sub- 
ject the  company  to  an  indictment  or 
to  an  actionable  wrong."   §  278. 

Mr.  Gray  adds  a  further  and  per- 
suasive reason  that  "knowledge  of 
the  condition  of  the  company's  lines, 
and  generally  of  the  company's  abil- 
ity to  communicate  a  message,  is 
peculiarly  within  the  scope  of  an 
operator's  business;  and  it  is  his 
right  and  duty,  on  one  hand,  to  dis- 
close the  fact  if  the  company  is  un- 
able to  achieve  what  it  undertakes  to 
do,  and,  on  the  other,  to  be  informed 
of  any  facts  which  may  aid  him  in 
correctly  performing  the  contract." 
§  13,  p.  23. 

There  is  no  fact  or  circumstance 
in  this  case  to  estop  the  company  or 
to  take  the  .case  out  of  the  general 
rule  under  discussion.  The  point 
arises  in  this  case  upon  the  suffi- 
ciency of  the  defendant's  special 
pleas,  and  the  learned  circuit  judge 
was  correct  in  overruling  the  de- 
murrer. The  plaintiff  declined  to 
plead  further,  and  so  the  final  judg- 
ment appealed  from  must  be 
affirmed. 


ANNOTATION. 


VaHdity^  of  rule  or  stipulation  making  messenger  in  empiojrment  of  telegraph 
company  agent  of  sender  in  taking  message  to  office  for  transmisswn. 


It  appears  from  the  cases  hereinaft- 
er referred  to  that  the  blanks  fur- 
nished by  telegraph  companies  in  the 
United  States  ordinarily  have  printed 
on  the  back  thereof  a  stipulation  sub- 
stantially as  follows:  "No  respon- 
sibility regarding  messages  attaches 
to  this  company  until  the  same  are 
presented  and  accepted  at  one  of  its 
transmitting  offices,  and  if  a  message 
is  sent  to  such  office  by  one  of  the 
company's  messengers,  he  acts  for 
that  purpose  as  the  agent  of  the  send- 
tr.**  With  but  a  single  exception  the 
cases  passing  on  the  question  have 
held  this  rule  to  be  reasonable  and 


valid.  Applying  that  rule,  the  courts 
hold  that  where  a  person  to  whom  a 
telegram  is  delivered  by  a  messenger 
in  the  employ  of  a  telegraph  company 
writes  a  reply  thereto  on  a  blank  bear- 
ing a  stipulation  of  that  kind,  and 
pends  it  to  a  transmitting  office  by  the 
messenger,  he  cannot  recover  for  the 
failure  of  the  messenger  to  deliver  it 
promptly  for  transmission.  Stamey  v. 
Western  U.  Teleg.  Co.  (1894)  92  Ga. 
613,  44  Am.  St.  Rep.  95,  18  S.  E.  1008; 
Ayres  v.  Western  U.  Teleg.  Co.  (1901) 
eS  App.  Div.  49,  72  N.  Y.  Supp.  634; 
Carter  v.  Western  U.  Teleg.  Co.  (1916) 
101  S.  C.  284,  86  S.  E.  584.   See  also 
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the  reported  case  (.COLLOTTA  v.  West- 
fc-RN  U.  Teleg.  Co.  ante,  1233),  where- 
in the  validity  of  the  stipulation  in 
question  is  sustained,  but  it  does  not 
appear  under  what  circumstances  the 
telegram  was  delivered  to  the  mes- 
senger. 

A  different  view  was  taken  in  Will 
V.  Postal  Teleg.  Cable  Co.  (1896)  8 
App.  Div.  22,  87  N.  Y.  Supp.  988.  In 
that  case  it  appeared  that  a  telegram 
was  received  from  the  plaintiff,  who 
was  in  the  city  of  New  York,  ad- 
dressed to  his  firm  in  the  city  of 
Buffalo,  which  not  only  bore  on  its 
face  evidence  that  it  related  to  impor- 
'tant  bu8in«8S  affairs  which  required 
prompt  attention,  but  also,  in  express 
terms,  demanded  an  immediate  reply. 
With  a  full  appreciation  of  its  impor- 
tance as  well  as  of  its  requirements, 
the  defendant's  manager  sent  it  to  the 
plaintiff's  firm^  with  directions  to  the 
messenger  boy  by  whom  it  was  sent 
to  wait  for  an  answer.  The  answer 
was  obtained  by  tiie  mpssenger  and 
placed  in  his  pocket,  where  it  remained 
until  accidentally  discovered  some 
time  on  the  following  day.  Although 
he  returned  to  the  defendant's  office 
soon  after  leaving  the  sender's  place 
of  business,  it  did  not  appear  that 
either  the  operator  or  the  manager 
bestowed  sufficient  thought  on  the  sub- 
ject to  inquire  if  the  plaintiff's  firm 
had  furnished  him  with  an  answer. 
The  defendant  sought  immunity  from 
the  negligence  established  by  the  facts 
in  a  provision  on  the  telegraph  blank, 
in  effect,  that  whenever  a  message  is 
sent  to  its  office  by  one  of  its  messen- 
gers, he  is  to  be  deemed  the  agent  of 
the  sender.  It  was  held  that  this 
regulation  was  not  reasonable  in  its 
character,  or  in  accord  with  public 
policy,  and  that  the  company  was  li- 
able for  the  fault  or  omission  of  the 
messenger.  The  court  said:  "This  is 
certainly  a  most  ranarkable  'regula- 
tion,' and  it  is  one  of  which,  we  have 
no  hesitation  in  saying,  the  defendant 
should  not  be  permitted  to  avail  itself. 
It  is  a  well-known  fact  that,  as  com- 
petitive agencies,  the  various  telegraph 
^mpantes  in  this  country  have  wires 
and  appliances  placed  in  the  stores 
Hnd  offices  of  their  patrons  in  the  larg- 


er cities,  1^  means  of  which  a  mes- 
senger can  be  summoned  from  the 
central  office  at  any  time  to  take  a 
despatch  to  that  office.  These  mes- 
sengers are  in  the  employ  of  the  cam- 
panies,  and  they  are  sent  in  response 
to  calls  for  their  services  in  order  to 
obtain  business  for  the  companieB 
which  they  represent;  and  it  appean 
that  the  defendant  was  at  this  very 
time  making  use  of  this  agency  to  io- 
crease  its  patronage  in  the  city  of 
Buffalo.  Now,  it  would  be  a  singaUr 
condition  of  affairs  if  a  patron  of  one 
of  these  companies,  through  an  io- 
strumentality  which  the  latter  had 
furnished,  should  summon  a  messen- 
ger who  was  in  its  employ  fortius  verr 
purpose,  deliver  to  him  k  message  to 
be  transmitted  by  the  company  for  a 
money  consideration,  and  then,  when  it 
became  necessary  to  pall  the  compaio 
to  account  for  some  omission  of  ds^' 
upon  the  part  of  the  messenger,  dis- 
cover that,  in  order  to  avail  himwlf 
of  the  means  thus  provided,  he  had 
been  obliged  to  stipulate  fhat  tiie. 
messenger  was  his,  and  not  the  com- 
pany's, agent,  and  that  he  had  therebv 
released  the  company  from  all  rt- 
flponsibility  so  far  as  the  acts  or  omU> 
sions  of  the  messenger  were  conceraed. 
It  is  undoubtedly  witiiin  the  power  of 
a  telegraph  cwnpany,  as  it  is  of  an*' 
other  corporation,  to  make  rales  and 
regulations  for  the  proper  conduct  of 
its  business,  but  such  rules  shoald  be 
reasonable  in  their  character  asd  in 
accord  with  good,  sound  public  policy- 
The  one  under  consideration  vas 
neither;  on  the  contrary,  it  was  an 
imposition'  upon  the  public  and  apon 
every  patron  of  the  defendant  wbo 
had  not  the  time  or  disposition  to  go 
in  person  to  its  transmitting  office  for 
the  purpose  of  sending  a  message- 
Telegraph  companies  are  creatores  of 
the  state.  They  are  organized  and 
transact  business  because  of  the  pecu- 
niary gain  which  they  exepect  to  reap 
from  the  public,  and  they  are  certain- 
ly under  an  obligation  to  render  serf- 
ice  which  shall  furnish  some  fair 
equivalent  for  the  compensation  tbos 
received;  but  if  they  are  to  be  pennit- 
ted  to  establish  a  regulation  like  tbe 
one  in  question,  there  is  no  reason  whr 
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they  ahoald  not  impose  upon  their 
patniw,  as  a  ctadition  of  t»nsactiiiff 
fktoT  bnainess  and  receiving  their 
money,  the  requirement  that  the  op- 
eratcHr,  and  the  messenger  at  the  other 
end  of  the  line,  shall  be  regarded  as 
their  agents;  and  it  consequently  be- 
comes merely  a  question  of  time  when, 
in  this  manner,  the  companies  shall 
esc^»e  what  little  liability  they  still 
assume.  We  have  chpsen  thus  far  to 
eonsider  this  case  upon  the  lines  in- 
dicated, for  the  reason  that  we  believe 
it  to  be  the  duty  of  the  courts  to  place 
some  wholesome  limitations  upon  the 
mle  under  which  corporations  are  at- 
tempting*  by  shrewd  and  ingenious 
devices,  to  escape  all  responsibility  for 
their  negligent  acts;  but  we  do  not 
regard  this  case  as  necea3arily  resting 
upon  the  principle  thus  enunciated, 
for  the  evidence  shows  quite  conclu- 
.<iively  that  the  defendant's  messenger 
boy  was  directed  to  obtain  an  answer 
to  the  message  in  question,  and  that  he 
did  in  fact  solicit  and  receive  one. 
This  being  the  case,  he  was  unques- 
tionably  the  defendant's  agent,  even 
if  the  'regulation'  were  to  be  given 
the  full  e£Fect  claimed  for  it.  In  other 
words,  by  asking,  waiting  for,  and  re- 
ceiving the  plaintiff's  message  the 
defendant  ignored  and  waived  the  rale 
of  which  it  is  now  seeking  to  avail, 
itself." 

However,  in  Ayres  v.  Western  U. 
Teleg.  Co.  (1901)  65  App.  Div.  149,  72 
N.  Y.-  Supp.  634,  a  similar  stipulation 
was  held  to  be  a  reasonable  provision. 
It  was  proved  in  that  case  that  a  mes- 
senger of  the  defendant  delivered  a 
message  to  the  plaintiff,  and  the  lat- 
ter immediately  wrote  out  a  reply  and 
gave  it  to  the  messenger,  but  the  mes- 
sage was  not  promptly  transmitted 
and  delivered.  The  defendant  for  a 
defense  alleged  that  the  message  was 
written  on  one  of  the  company's 
blanks,  which  contained  the  stipula- 
tion heretofore  referred  to.  It  was 
held  that  this  provision  was  reason- 
able and  enforceable,  and  no  liability 
attached  for  the  negligence  of  the 
messenger  in  returning  the  message 
to  the  office.  The  case  of  Will  v.  Pos- 
tal Teleg.  Cable  Co.  (N.  Y.)  supra,  was 
distinguished,  the  court  stoting  that 


in  that  case  the  messenger  was  con- 
stituted an  agent  of  the  company  to 
receive  the  answer  by  the  defendants 
manager.  In  discussing  the  validity 
of  such  stipulations,  as  a  general  rule, 
the  court  said:  "I  also  think  that  the 
regulation  upon  the  back  of  this  tel- 
egram by  which  the  sender  agreed 
that  the  messenger  to  whom  he  deliv- 
ered the  answer  at  Monmouth  beach 
should  be  considered  as  his  agent,  and 
not  the  agent  of  the  company,  in  de- 
livering the  message  to  the  operator 
of  the  defendant,  was,  under  the  cir- 
cumstances of  this  case,  a  reasonable 
regulation  for  the  transaction  of  the 
defendant's  business.  The  messenger 
who  delivered  the  telegram  to  the 
plaintiff,  to  which  the  one  in  question 
was  an  answer,  was,  so  far  as  appears, 
an  employee  authorized  to  deliver  tel- 
egrams, and  not  to  receive  them. 
There  is  nothing  to  show  that  this 
messenger  of  the  company  had  any 
authority  from  the  defendant  to  re- 
ceive telegrams  to  be  transmitted  by 
the  company, — ^nothing  to  show  that  it 
was  the  custom  of  the  company  to 
allow  its  messengers  to  receive  tel- 
egrams. There  was  no  payment  made 
to  this  messenger  by  the  plaintiff. 
The  message  was  written  upon  one  of 
the  blanks  of  the  company,  which  had 
upon  it  plainly  the  statement  that  the 
telegram  was  sent  subject  to  the  con- 
ditions indorsed  upon  its  back,  which 
conditions  were  agreed  to  by  the  send- 
er of  the  message.  In  the  absence  of 
evidence  to  the  contrary,  he  must  be 
assumed  to  have  been  familiar  with 
the  terms  upon  the  back  of  the  mes- 
sage, and  the  request  to  send  the 
message  was  subject  to  the  conditions 
which  were  agreed  to  by  the  sender. 
Those  terms  and  conditions  were  that 
no  responsibility,  regarding  the  mes- 
sage should  attach  to  the  company' 
until  the  same  was  presented  and  ac- 
cepted at  one  of  the  defendant's  trans- 
mitting offices.  These  messengers 
were  employed  to  deliver  messages 
only.  If  the  messenger  was  sent  with 
several  messages  to  deliver  in  a  coun- 
try district  where  residences  are  at  a 
distance  from  each  other,  and  the  de- 
livery of  which  would  require  some 
Jme  before  the  messenger  could  return 
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to  the  company's  transmittinsr  office, 
it  would  be  unreasonable  to  charge 
the  company  with  gross  negligence,  if 
the  messenger  did  n^t  return  to  the 
oSBce  at  once.  Indeed,  others  to  whom 
messages  were  addressed  could  com- 
plain if  their  messages  were  delayed 
because  the  messenger  employed  to 
deliver  messages  was  required  to  car- 
ry answers  back  to  the  telegraph  office. 
If  the  plainti£f  had  wished  to  insure 
the  immediate  transmission  of  his 
message^  he  could  have  taken  it  him- 
self to  the  transmitting  office;  but, 
with  knowledge  of  this  regulation, 
which  he  agreed  to,  if  he  trusted  the 
message  to  the  messenger  who  had 
delivered  to  him  a  telegram,  the  com- 
pany would  not  be  responsible  for  its 
transmission  until  it  was  actually  re- 
ceived at  the  transmitting  office.  This 
certainly  was  not,  under  the  circum- 
stances, an  unreasonable  regulation, 
within  the  principles  established  in 
Kiley  v.  Western  U.  Telpg.  Co.  (1888) 
109  N.  Y.  236,  16  N.  E.  75,  for,  as  was 
there  said:  'They  have  the  right  to 
make  reasonable  regulations  for  the 
transaction  of  their  business,  and  to 
protect  themselves  against  liabilities 
which  they  would  otherwise  incur 
through  the  carelessness  of  the  nu- 
merous agents,  and  the  mistakes  and 
defaults  incident  to  the  transaction  of 
their  peculiar  business.' " 

A  limitation  of  the  general  rule  to 
the  effect  that  when  a  company  sendp 
a  messenger  for  the  express  purpose 
of  taking  a  message  the  stipulation  is 
not  controlling  was  recognized  and 
applied  in  Alexander  v.  Western  U. 
Teleg.  Co.  (1912)  158  N.  C.  473,  42 
L.R.A.(N.S.)  407,  74  S.  E.  449,  where- 
in the  evidence  showed  that  the  mes- 
sage in  question  was  written  on  a 
regular  blank,  and  the  sender's  sec- 
retary then  called  the  telegraph  office 
by  telephone  and  asked  thai  a  boy  be 


sent  for  the  telegram.  The  -mesaage 
was  given  to  the  messenger,  bat  was 
never  delivered  at  the  transmitting 
office.  In  an  action  against  the  tel- 
egraph company  for  failure  to  trans- 
mit and  deliver  the  message,  it  was 
held  that  a  stipulation  on  the  blank, 
to  the  effect  that  the  messenger  boy 
was  deemed  to  be  the  agent  of  the 
sender  in  taking  a  telegram  to  the  of- 
fice for  transmission,  was  not  appli- 
cable. 

In  Postal  Teleg.-Cable  Co.  v.  W.  C. 
Craig  ft  Co.  (1913)  106  Hiss.  279.  6S 
So.  573,  it  was  shown  that  while  the 
plaintiff  delivered  a  telegram  to  a 
messenger  of  the  defendant  company, 
it  was  in  fact  promptly  delivered  by 
him,  and  the  delay  complained  of  oc- 
curred in  transmission.  In  holding 
that  the  stipulation  making  the  mes- 
senger the  agent  of  the  sender  had  no 
application  to  the  facts  shown,  the 
court  said:  "This  regulation  or  con- 
dition, analyzed,  means  that  the  com- 
pany will  not  be  responsible  for 
messages  delivered  to  one  of  its  mes- 
sengers until  the  messenger  delivers 
it  to  its  office;  and  it  notifies  senders 
that,  if  they  choose  to  send  the  mes- 
sage by  their  messenger,  they  take  the 
risk  of  his  failure  to  deliver  same. 
The  messenger  is  made  the  agent  of 
vender  to  get  the  message  to  the  com- 
pany. This  condition  was  written  by 
the  company,  and  cannot  be  given  a 
meaning  broader  than  its  language  im- 
ports. There  was  no  failure  to  deliv- 
er; the  message  was  delivered  and 
accepted  at  the  office  of  the  company. 
The  raespenger  was  the  agent  of  the 
fompany,  except  as  provided  by  the 
printed  condition.  Conceding  that  the 
printed  matter  binds  persons  usin^ 
the  blanks,  we  can  find  nothing  in  the 
condition,  relied  on  by  appellant,  to 
support  its  contention."       E.  C.  B. 
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GHABLES  H.  BILLINGS  et  al.,  Exrs.,  etc.,  of  Samuel  F.  Dobbins, 

Deceased, 

V. 

MARSHALL  FURNACE  COMPANY  et  al. 
and 

CHARLES  W.  DOBBINS,  Appt 

Michigan  SwfiVeme  Court  — April  10,  10SO, 

(—  Mich.  — ,  177  N.  W.  222.) 

Will  —  creation  of  voting  trust  of  corporate  Btoclc  —  validity. 

1.  The  attempt  by  a  testator  to  create  a  voting  trust  of  stock  standing 
in  his  name  in  a  corporation,  and  exclude  for  a  fixed  period  his  representa- 
tives from  the  exercise  of  their  personal  judgment  in  the  management 
of  the  affairs  of  the  corporation,  and  to  perpetuate  certain  persons  in  con- 
trol of  the  corporation  without  regard  to  the  rights  of  minority  stock- 
holders, is  contrary  to  public  policy  and  void. 

ISee  note  on  this  question  beginning  on  page  1242.] 

CfnpcMration  —  right  of  represent- 
atives of  deceased  stockholder  to  a  right  to  vote  with  respect  to  stock 
vote.  standing  on  the  corporate  books  in  the 

2.  Representatives  of  a  deceased  name  of  decedent, 
holder  of  stock  in  a  corporation  have       [See  7  R.  C.  L.  346.] 


Appeal  by  defendant,  Charles  W.  Dobbins,  from  a  decree  of  the  Circuit 
Court  for  Calhoun  County,  in  Chancery  (North,  J.)  construing  the  will 
of  Samuel  F.  Dobbins,  deceased.  Affirmed. 
The  facts  are  stated  in  the  opinion  of  the  court 


Mr.  Joaeph  L.  Hooper,  for  appel- 
lant: 

The  executors'  daties  as  executors, 
under  the  will,  are  inseparably  blend- 
ed and  merged  with  their  duties  as 
trustees.  ' 

39  Gyc.  249,  260. 

A  person  may  by  will  create  a  trust 
for  the  voting  of  a  majority  of  the 
stock  in  a  corporation,  which  will,  in 
effjBct,  absolutely  control  the  destinies 


uating  themselves  and  their  successors 
in  office  and  control  of  the  company, 
not  only  daring  their  own  lives,  but 
for  years  after  their  death,  without 
regard  to  the  rights  of  the  minority 
of  the  directors  and  stockholders,  is 
deemed  prima  facie  illegaL 

7.  R.  C.  L.  361;  Snow  v.  Church,  IS 
App.  Div.  108.  42  N.  Y.  Supp.  1072; 
Clarke  v.  Central  B.  ft  Bk^.  Co.  16 
L.R.A.  683,  and  note,  60  Fed.  338; 


of  the  corporation  for  the  period  dur^  -Morel  v.  Hoge.  16  LJt.A.(N.S.)  1136, 


ing  which  the  trust  is  to  continue. 

Fletcher,  Cyc.  Corp.  p.  2874. 

Mr.  James  W.  Mackey,  for  all  de- 
fendants except  appellant: 

Restrictions  in  i  10  of  will  in  ques- 
tion do  not  apply  to  the  plaintiffs,  for 
they  are  acting  solely  as  executors, 
and  not  as  trustees  under  said  will. 

Be  Erdman,  179  Mich.  667,  146  N. 
W.  400;  Michigan  Home  Missionary 
Soc.  V.  Coming,  164  Mich.  397,  129  N. 
W.  686. 

A  stock-voting  agreement  entered 
into  by  a  majority  of  the  directors  and 
owners  of  a  majority  of  the  stock  of  a 
corporation  for  the  purpose  of  perpet- 


14  Ann.  Cas.  936,  and  notes,  ISO  6a. 
625,  61  S.  E.  487;  Gage  v.  Fisher,  6  N. 

D.  297,  81  L.B.A.  567,  65  N.  W.  809; 
Smith  V.  San  Francisco  &  N.  P.  R.  Co. 
66  Am.  St.  Bep.  140,  note;  Harvey  v. 
Linville  Improv.  Co.  118  N.  C.  693,  82 
LJt.A.  265,  64  Am.  St  Rep.  749,  24  S. 

E.  489;  Cone  v.  Russell,  48  N.  J.  Eq. 
208,  21  Atl.  847  ;  6  Thomp.  Corp.  § 
6604;  Kreissl  v.  Distilling  Go.  of 
America,  61  N.  J.  Eq.  6.  47  Atl.  471; 
Warren  v.  Pirn,  66  N.  J.  £q.  86S,  59 
Atl.  773;  Shepaug  Voting  Trust  Cases, 
60  Conn.  666,  24  Atl.  82. 

While  it  is  true  t^at  in  some  in- 
stances voting  trust  agreements  have 
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been  upheld,  it  is  only  in  those  classes 
of  cases  wherein  the  purpose  of  the 
.-thareholders  entering  into  said  voting 
trust  agreement'  was  for  the  better- 
ment of  the  corporation  and  the  ad- 
vantage of  all  the  shareholders  of  the 
company,  and  in  those  classes  of  cases 
the  voting  agre^ent  was  revocable 
at  the  will  of  any  of  the  stockholders 
to  the  agreement. 

7  R.  C.  L.  '350;  Smith  v.  San  Fran- 
cisco &  N.  P.  R.  Co.  56  Am.  St.  Rep. 
199,  and  note.  115  Cal.  584,  35  L.R.A. 
309,  47  Pac.  582;  Hall  v.  Merrill  Trust 
Co.  106  Me.  465,  138  Am.  St.  Rep.  355, 
76  Atl.  926;  Carnegie  Trust  Co.  v.  Secu- 
rity L.  Ins.  Co.  31  L.R.A.(N.S.)  1186, 
note;  Morel  v.  Hoge,  14  Ann.  Cas.  938, 
note. 

Executors  have  the  power  to  vote 
the,  stock  of  their  testator  at  all  meet- 
ings, being  the  personal  represent- 
atives of  such  decedent,  and  until  a 
;4ettlement,  and  division  of  the  estate 
the  stock  of  a  decedent  belongs  to  his 
personal  estate. 

7  R.  C.  L.  346;  Schmidt  v.  Mitchell, 
101  Ky.  570,  72  Am.  St.  Rep.  427,  41 
S.  W.  929;  Jones  v.  Green,  129  Mich. 
203,  95  Am.  St.  Rep.  433,  38  N.  W. 
1047;  Tunis  v.  Hestonville,  M.  &  F. 
Pass.  R.  Co.  149  Pa.  70,  16  UR.A.  665, 
24  Atl.  88. 

The  right  to  vote  is  inseparable 
from  the  right  of  ownership  of  stock, 
unless  with  the  owner's  consent;  and 
therefore  a  proxy  to  vote  the  stock,  to 
be  valid,  must  have  been  given  by  the 
person  who  is  the  legal  owner  of  the 
utack  and  entitled  to  vote  the  same  at 
the  time  it  is  voted. 

Marshall,  Corp.  910;  Re  Mohawk  &. 
H.  R.  Co.  19  Wend.  135;  Tunis  v.  Hes- 
tonville, M.  &  F.  Pass.  R.  Co.  149  Pa. 
70,  15  L.R.A.  665,  24  Atl.  88;  Cook, 
Stockholders,  §  610;  Morawetz,  Corp. 

486;  Com.  ex  rel.  Dickinson  v.  Det- 
willer,  131  Pa.  614,  7  L.R.A.  357, 18  Atl. 
390,  992. 

Mr.  Burritt  Hamilton,  for  appellees : 
The  direction  to  trustees  does  not 
apply  to  the  executors,  even  though 
the  same  persons  are  named  for  both 

offices. 

23  Am.  &  Eng.  Enc.  Law,  2d  ed.  986, 

936. 

A  voting  agreement  by  which  one  of 
the  parties  to  the  agreement  is  to  re- 
ceive an  office  in  the  corporation,  or 
where  the  arrangement  is  made  for 
the  sole  benefit  of  the  parties  to  the 
agreement,  and  not  for  the  general 
welfare  of  the  corporation  and  aJl  of  its 
stockholders,  is  invalid. 


Shepaug  Voting  Trust  Cases,  60 
Conn.  579,  24  Atl.  41;  Guernsey  v. 
Cook.  120  Mass.  501;  Woodruff  t. 
Wentworth,  133  Mass.  309;  Cone  v. 
Russell,  48  N.  J.  Eq.  208,  21  Atl.  847; 
Robotham  v.  Prudential  Ins.  Co.  64 
^.  J.  Eq.  673,  53  Atl.  842;  Fennessy  v. 
Ross,  5  App.  Div.  342,  39  N.  Y.  Supp. 
323;  Gage  v.  Fisher,  5  N.  D.  297,  31 
L.R.A.  557,  65  N.  W.  809;  Withers  v. 
Edmonds,  26  Tex.  Civ:  App.  189,  62  S. 
W.  795;  Noyes  v.  Marsh,  123  Mass. 
286;  Snow  v.  Church,  13  App.  Div.  108. 
42  N.  Y.  Supp.  1072;  3  Clark  &  M. 
Corp.  §  657,  p.  2018 ;  Wilbur  v.  StoepeL 
82  Mich.  344,  21  Am.  St.  Rep.  568,  46 
N.  W.  724. 

No  case  has  been  found  which  has 
Kone  so  far  as  to  hold  that  one  who 
has  died  seised  of  a  majority  of  the 
.•itock  of  a  corporation  may  control 
corporate  elections  and  corporate  ac- 
tion from  his  grave. 

Tunis  v.  Hestonville,  M.  &  F.  Pass. 
R.  Co.  149  Pa.  70,.  15  L.R.A.  6S5.  24 
Atl.  88. 

The  legal  title  to  decedent's  stock 
is  in  the  executors,  and  the  right  asd 
duty  to  vote  in  accordance  wiUi  th^: 
dictates  of  their  judgment  and  con- 
science follows  the  legal  title. 

Jones  V.  Green,  129  Mich.  203,  95 
Am.  St.  Eep.  433,  88  N.  W.  1047. 

A  minority  is  always  entitled  to  the 
good-faith  exercise  of  the  discretion 
of  the  majority  stockholders. 

6  Fletcher,  Cyc.  Corp.  8986,  p.  6790: 
Miner  v.  Belle  Isle  Ice  Co.  93  Mich.  97. 
17  L.R.A.  412,  53  N.  W.  218;  Luthy  v. 
Ream,  270  111.  170,  110  N.  E.  373,  Am. 
Cas.  1917B,  368;  Morel  v.  Hoge.  ISO 
Ga.  625,  16  L.R.A.  (N.S.)  1136,  61  S. 
E.  487,  14  Ann.  Cas.  935. 
'  Corporate  control  is  exercisable  by 
stockholders  only. 

Luthy  v.  Ream,  270  111.  170, 110  N.  E. 
373,  Ann.  Cas.  1917B,  368;  Snow  t. 
Church,  13  App.  Div.  108,  42  N.  Y. 
Supp.  1072. 

Clark,  J.,  delivered  the  opinion  of 

the  court : 

From  a  decree  construing  the  will 
of  Samuel  ^.  Dobbins,  who  died  in 
1917,  this  case  is  brought  here  by 
appeal  of  one  of  the  defendants.  The 
plaintiffs,  named  as  executors  and 
trustees  in  the  will,  were  appointed 
executors  by  the  probate  court  of 
the  county  of  Calhoun  and  entered 
upon  the  discharge  of  their  duties. 
The  greater  portion  of  the  estate 
consists  of  1,070  shares  of  the  cim>- 


Digitsed  by 


Google 


BILLINGS  V.  MARSHALL  FURNACE  CO. 


1241 


ital  stock  of  the  Marshall  Furnace 
Company,  a  Michigan  corporation 
organized  under  the  provisions  of 
Act  232  of  the  Public  Acts  of  1903. 
The  par  value  of  the  1,070  shares  is 
$107,000,  which  constitutes  more 
than  two  thirds  of  the  total,  $150,000, 
authorized  capital  stock  of  the  com- 
pany, all  of  which  is  issued  and  out- 
standing. The  defendants  are  the 
'  above-named  corporation,  Grace 
Dobbins,  testator's  widow,  devisee 
and  legatee  under  the  will.  Dale  M. 
Dobbins,  Samuel  F.  Dobbins,  Jr., 
and  Charles  W.  Dobbins,  testator's 
sons,  legatees  under  the  will.  The 
minority  stockholders  of  the  cor- 
poration were  permitted  to  inter- 
vene as  defendants.  All  of  the  de- 
fendants appeared  and  answered. 

The  particular  language  sub- 
mitted for  construction  is  the  tenth 
paragraph  of  the  will,  and  is  as  fol- 
lows: "I  hereby  direct  my  said 
trustees  to  so  vote  upon  the  shares 
of  stock  of  said  Marshall  Furnace 
Company  belonging  to  said  trust  es- 
tate, that  my  two  sons,  Dale  M.  Dob- 
bins and  Charles  W.  Dobbins,  and  at 
least  one  of  said  trustees  above  men- 
tioned, during  the  term  of  this  trust, 
shall  be,  if  possible,  elected  annually 
to  serve  as  directors  of  said  Mar- 
shall Furnace  Company,  and  that 
the  by-laws  of  said  company  during 
said  trust  period  remain  as  now 
fixed,  providing  for  a  board  of  five 
directors,  qualified  to  serve,  and  who 
will  serve,  be  elected  in  each  year, 
and  that,  in  the  event  of  the  death, 
disqualification,  or  resignation  or  re- 
fusal to  serve  of  any  director,  an 
active,  competent  successor  for  such 
director  shall  be  immediately 
chosen,  and  that  the  directors  as 
such  shall  receive  no  salary,  and  that 
my  said  trustees,  so  far  as  lies  with- 
in their  power  through  control  of 
the  membership  of  said  board  of  di- 
rectors, shall  see  to  it  that  no  person 
eonnected  with  said  company  shall 
receive  any  salary  not  reasonably 
proportionate  to  the  value  of  the 
services  by  such  person  actually  ren- 
dered in  said  company." 

-A  resolution  to  increase  the  cap- 
Hti  stock  of  the  corporation  from 


$150,000  to  $300,000  is  before  the 
stockholders.  To  adopt  the  resolu- 
tion a  vote  of  two  thirds  in  interest 
of  the  capital  stock  is  required.  A 
stockholder,  at  present  l^e  success- 
ful manager  of  the  business  to  whom 
nearly  all  of  the  rights  of  subscrip- 
tion have  been  assigned,  has  offered 
to  take  the  increase  of  1,500  shares 
at  $130  per  share,  a  total  of  $195,000. 
The  plaintiffs,  nearly  all  of  the  de- 
fendants, and  the  trial  court,  agree 
that  it  is  advisable  and  necessary  to 
increase  the  capital  stock  of  the 
company,  and  that  such  action  will 
be  beneficial  to  the  company .  and 
hence  to  the  etrtate.  The  plaintiffs 
as  executors  have  refrained  from 
voting  upon  the  resolution  because' 
of  the  paragraph  of  the  will  above 
stated,  and  for  the  reason  that  as  a 
result  of  such  increase,  if  authorized, 
the  estate  may  become  a  minority 
stockholder  and  the  executors  and 
trustees  therefore  may  be  unable  to 
comply  with  the  quoted  provisions 
of  the  will.  The  relief  prayed  is  that 
the  tenth  paragraph  of  the  will  be 
held  void,  and  that  the  executors  and 
trustees  under  the  will  be  decreed  to 
have  full  and  free  right  to  vote  at 
any  and  all  meetings  of  the  stock- 
holders and  upon  said  resolution  the 
shares  of  capital  stock  held  by  the 
estate.  . 

The  decree  of  the  trial  court,  in 
part: 

"That  the  true  construction  and 
interpretation  of  said  will  is  that  the 
word  'trustees,'  when  used  in  ^  10  of 
said  will,  refers  equally  to  the  execu- 
tors named  in  said  will,  and  that 
the  provisions  of  1[  10  apply  with 
equal  force  to  the  executors  and  to 
the  trustees  named  in  said  will,  and 
to  their  successors  in  ofiice ;  and 

"That  in  so  far  as  the  provisions 
of  ^  10  of  said  will  attempt  to  create 
a  testamentary  voting  trust,  said 
provisions  are  void. 

"That  the  voting  instructions  to 
executors  and  trustees  set  forth  in 
1l  10  of  said  will,  whereby  said  tes- 
tator attempted  to  determine  the 
personnel  of  a  majority  of  the 
board  (rf  said  Marshall  Furnace 
Company,  and  to  prevent  amend- 
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ment  of  the  by-laws  thereof,  for  a 
period  of  ten  years,  are  invalid,  and 
that  said  executors  and  trustees  are 
not  bound  thereby. 

"That  said  voting  instructions 
were,  under  the  terms  of  said  will 
as  construed  by  this  court,  to  be  car- 
ried out  only  in  the  event  the  same 
were  found  possible,  and  that  ob- 
servance of  said  voting  instructions, 
although  physically  possible,  is  not 
legally  possible,  and  that  said  execu- 
tors and  trustees  are  therefore  un- 
der no  obligation  or  legal  require- 
ment to  observe  the  same. 

.  "That  there  is  nothing  in  said  will 
which  in  any  way  prevents  said  ex- 
ecutors and  trustees,  plaintiffs  here- 
in, from  co-operating  in  the  plan  of 
increasing  the  capital  stock  of  said 
company  and  in  making  the  pro- 
posed sale  thereof  in  accordance 
with  the  plan  submitted  to  this 
court  .  or  in  accordimce 
with  any  other  lawful  plan." 

The  court  had  jurisdiction  to  con- 
strue the  will.  Dean  v.  Mumford, 
102  Mich.  510,  61  N.  W.  7. 

Representatives  of  the  deceased 
have  the  right  to 

Corporation—  yotc  with  rCSpBCt  tO 
rlffht  of  repre- 

nentatlTes  of         stoCK    Standing  OH 

k^a^toV^"^  the  corporate  books 
in  the  name  of  the 
testator.  See  10  Cyc.  334. 

"It  is  clear  that  executors  have 
power  to  vote  the  stock  of  their 
testator  at  all  meetings,  being  the 
personal  representatives  of  such 
decedent,  and  that  until  a  settlement 
and  division  of  the  estate  the  stock 


of  a  decedent  belongs  to  his  persontl 
representative.  Similarly,  eoipo- 
rate  stock  standing  in  the  name  of 

an  administrator  may  be  voted  by 
him,  in  electing  directors,  as  against 
those  holding  a  beneficiary  interest 
therein.  ...  In  the  case  of  shares 
in  the  hands  of  a  trustee,  if  the  trust 
is  of  such  a  nature  that  the  trustee 
has  the  control  and  management  of 
the  property,  and  is  to  exercise  his 
discretion  concerning  it,  then  he  is 
the  proper  person  to  represent  and 
vqte  upon  it.  And  the  corporaticn 
cannot  be  required  to  examine  into 
the  nature  of  the  trust,  with  a  view 
to  decide  as  to  the  rifi^it  to  vote." 
"7  R.  C.  L.  p.  346. 

See  also  Jones  v.  Green,  129  Mich. 
203,  96  Am.  St  Rep.  433,  88  N.  W. 
1047. 

The  tenth  paragraph  of  the  will, 
wherein  the  testator  attempts  to 
create  and  direct  a 
testamentary  voting  Jl^^ 


period  of  irrevoca- 
bility, and  to  exclude  for  a  fiied 
period  his  representatives  from  ^ 
exercise  of  their  personal  judgment 
as  to  the  management  of  affairs  of 
the  corporation,  and  to  perpetuate 
certain  persons  in  office  and  contrd 
of  the  company  wifiiout  regard  to 
the  rights  of  minority  stockholders, 
is  contrary  to  public  policy  and  void. 
7  R.  C.  L.  p.  361;  14  C.  J.  p.  917; 
Morel  V.  Hoge,  130  Ga.  625,  16 
L.R.A.(N.S.)  1136,  61  S.  E.  487,14 
Ann.  Cas.  935. 
The  decree  is  affirmed. 


ANNOTATION. 

Vafidily  wand  effect  of  pronrions  in  will  to  control  voting  power  of  ceiponfa 

stock. 


The  few  cases  foand  on  this  subject 
leave  the  matter  in  an  unsettied  con- 
dition. 

It  will  be  observed  that  it  is  held  in 
the  reported  case  (Billings  v.  Mabsh- 
ALL  Furnace  Ca  ante,  1289)  that  the 
attempt  of  a  testator  owning  two 
thirds  of  the  stock  of  a  corporation  to 
control  by  his  will  its  policy  for  a 
fixed  period  after  his  death  is  void  as 


against  the  rights  of  minority  stoek- 
holders.  It  appears  by  brief  of  cons- 
sel  that  this  was  a  friendly  suit,  aad 
that  the  testator's  executors  and  tm- 
tees  were  not  individually  oppoaed  to 
the  desires  of  the  minority  stoelAi^ 
ers. 

It  is  to  be  regretted  that  the  ctae 
hereafter  referred  to  arising  under 
the  Lafferty  and  Boyle  wills  (except 
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the  case  in  149  Fa.)  were  not  (so  far 
as  appears)  brought  to  the  court's  at- 
tration,  al^ouirh  in  those  cases  .no 
qnestion  was  raised  by  minority  stock- 
holders  as  sach. 

In  Tania  v.  Hestonville,  M.  &  F. 
Pass.  R.  Co.  (1892)  149  Pa.  70^  15 
UR.A.  666,  24  Atl.  88,  it  appeared 
tiiat  Charles  Lafferty  by  his  will  be- 
queathed his  stock  in  a  corporation, 
of  which  he  owned  between  one  sixth 
and  one  seventh  of  the  stock,  to  three 
ocecutors  and  trustees,  one  of  whom 
ma  hia  son,  and  by  a  codicil  directed 
that  ms  to  all  elections  said  stock 
should  be  voted  as  his  son  should 
direct  and  appoint,  stating  that  "my 
executors  are  directed  to  give  a  proxy 
or  authority  to  vote  said  stock  as  he 
may  desire  to  vote  the  same/'  Upon 
an  election  the  son,  who  was  president 
•f  the  corporation,  tendered  one  ballot 
and  his   eoexecutors   and  trustees 
another  opiipsinsr  ballot,  and  both  bal- 
lots were  held  properly  rejected  on  the 
^und  that  joint  owners  must  agree, 
the  court  not  deciding  whether  the 
proxy  provided  for  by  the  codicil  could 
have  beeil  compelled.    Later,  in  Laf- 
ferty's  Estate  (1893)  164  Pa.  480,  26 
AtL  388,  the  son  sued  hia  cotrustees 
:  to  compel  them  to  give  him  the  prox>- 
directed  by  the  codicil,  and  the  lower 
court,  though  divided  in  opinion,  held 
that  the  proxy  must  be  given;  the  su- 
;  preme  court  being  equally  divided,  the 
:  lower  court's  decision  prevailed.  The 
:  defendants  had  answered  that  the  cod- 
icil was  not  capable  of  enforcement, 
because  it  deprived  the  defendants  of 
the  right  of  franchise,  which  was  one  of 
the  essential  elements  of  ownership  of 
stock,  and  that  the  son  was  acting  for 
Us  corrupt  purposes  in  re-electing  him- 
self and  a  subservient  board  of  direc- 
tors; that  he  had  doubled  his  salary, 
depressed  the  stock  so  that  the  estate 
I  could  not  sell,  and  that  the  estate  had 
\  received  no  revenue  from  the  stock 
^ring  the  son's  control;  but  that 
vwing  to  the  disfranchisement  of  the 
,  stock  of  the  estate  the  other  stock- 
l^kolders  had  been  able  to  elect  an  hon- 
;  est  board  of  directors,  who  had  in- 
I  creased  the  earnings  of  the  road.  The 
[  tower  court  in  its  majority  opinion 
i  aaid  that  there  was  nothing  in  the 


codicil  subversive  of  the  doctrine  that 
the  franchise  was  an  incident  of  own- 
ership, that  the  testator  ha^  tried  to 
prevent  the  loss  of  the  vote  of  the 
stock  through  dissensions,  *'and  while 
he  vested  the  title  to  the  stock  in  three 
persons,  he  delegated  the  vote  which 
it  authorized  to  one  whom  he  selected 
out  of  the  three.  Whether  his  selec- 
tion of  that  person  was  a  tribute  to 
the  fitness  of  the  voter,  or  was  the 
arbitrary  utterance  of  his  own  will,  is 
of  little  consequence;  he  had  at  least 
this  warrant  for  his  action,  tiiat  di- 
vided councils  would  not  disfranchise 
the  stock,  and  that  the  party  who 
should  cast  the  vote  would  be  an  own- 
er, and  would  have  an  equal  interest 
with  the  other  owners  in  voting  wise- 
ly. The  device  by  which  the  testator 
sought  to  carry  out  his  plan  was 
clumsy  in  this, — that  ^  prescribing  a 
formal  proxy,  where  the  proxy  had  in 
fact  been  already  given  in  the  will,  he 
put  it  in  the  power  of  either  of  the 
respondents  to  prevent  the  stock  from 
being  voted  at  all.  ...  If  the  tes- 
tator had  said  that  they  should  sell 
only  in  case  one  of  their  number,  whom 
he  designated,  should  deem  it  expedi- 
ent to  sell,  what  right  of  the  trustees, 
or  of  the  cestuis  que  tirust,  would  be 
infringed?  and  has  he  done  more  in 
saying  that  they  shall  vote  as  the  pe- 
titioner, to  whom  he  has  intrusted  the 
duty,  shall  decide?"  As  to  the  charges 
against  the  plaintiff,  the  court,  while 
stating  that  no  other  stockholdw  had 
called  him  to  account  and  that  no 
fraud  against  tiie  estate  or  the  cor- 
poration was  established  by  the  evi- 
dence, said:  "If  these  charges  had 
been  made  out,  we  should  still  doubt 
our  power  to  refuse  the  relief  which 
had  been  demanded  the  petitioner. 
Upon  the  ground  that  he  was  imperil- 
ing the  estate,  we  might  dismiss  him 
from  the  trust,  but  so  long  as  we  suf- 
fered him  to  remain  a  trustee,  we 
could  not  well  abridge  the  authority 
which,  in  that  capacity,  has  been  given 
him  by  the  will.  .  .  .  Nor  were  the 
acts  of  the  petitioner  which  are  com- 
plained of  acts  committed  as  a  ^stee, 
but  as  president,  whose  evils  to  the 
trust  are  only  a  reflex  of  the  injuries 
to  the  corporation.  And  if  the  answer 
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of  the  respondents,  so  far  as  it  is  re- 
sponsive to  the  petition,  must  be  ac- 
cepted a^  true  until  overcome  by  ade- 
quate evidence,  we  must  enter  upon 
an  inquiry  affectinj^  a  corporate  body 
which  is  not  before  ua,  and  which  can- 
not be  affected  by  our  decree.  We  are 
doing  this,  too,  at  the  instance,  not  of 
shareholdez^  as  such,  but  of  cestuis 
que  trust.  It  is,  perhaps,  the  first 
time  in  which  a  court  of  our  limited 
jurisdiction  has  sat  in  judgment  upon 
the  internal  management  of  a  corpora- 
tion, which  was  not  at  the  same  time 
ii  trustee.  The  respondents  and  their 
beneficiaries  have  a  forum  open  to 
them,  but  they  have  preferred  no  com- 
plaint '  ther^  nor  in  the  corporation 
where  the  wrongs  are  said  to  have 
been  done."  There  was  a  dissenting 
opinion  in  the  lower  court,  stating  that 
it  was  not  clear  that  the  defendants 
were  intended  to  be  absolutely  with- 
out voice,  and  that  the  plaintiff  had 
not  come  up  to  the  standard  of  deserv- 
ing the  help  of  the  court. 

In  Boyle  v.  John  Boyle  &  Go.  (1910) 
136  App.  Div.  367,  120  N.  Y.  Supp. 
1048,  affirmed  without  opinion  in 
(1911)  200  N.  Y.  597,  94  N.  E.  1092, 
the -testator  directed  that  a  corpora- 
tion be  formed  to  can^  on  his  busi- 
ness, naming  his  wife,  his  son,  and 
four  other  persons  as  directors,  and 
stating:  "In  the  incorporation  of  any 
company  as  above  directed,  whatever 
is  done  shall  be  done  with  the  approval 
of  my  wife  or  such  of  the  directors 
above  named  as  shall  serve,  or  a  ma- 
jority of  them.  .  .  .  Fourteenth. 
That  the  stock  of  the  corporation  or- 
ganized to  continue  my  business  .  .  . 
shall  be  voted  by  the  executors  and 
trustees  as  directed  by  the  six  per- 
sons above  namefi  to  serve  as  directors 
of  said  proposed  corporation,  or  their 
survivors,  or  such  of  them  as  shall 
consent  to  act  as  directors,  and  in  the 
event  of  their  disagreement  and  the 
dissent  of  any  two  of  their  number,  the 
stock  shall  be  voted  as  the  corporate 
executor  or  trustee  shall  deem  best." 
The  will  directed  further  that  the 
executors  and  trustees  should  pay  over 
to  the  testator's  wife  6  per  cent  of  the 
income  from  his  business  and  a  cer- 
tain proportion  of  the  remaining  prof- 


its and  income.  The  corporation  was 
formed  and  a  large  part  of  the  resid- 
uary estate  was  turned  over  to  it.  It 
was  held  that  the  corporation  rightly 
refused  to  turn  over  to  the  executors 
and  trustees  out  of  the  surplus  ac- 
cumulated in  good  years  property  to 
make  up  for  lack  of  dividends  in  poor 
years.  The  court  said:  "Instead  of 
measuring  their  rights  by  the  shares, 
instead  of  submitting  to  and  obeying 
the  14th  paragraph  of  the  will,  the 
trustees  leap  over  and  disregard  them 
and  seek  a  control,  possession,  and 
title  that  would  have  belonged  to  them 
if  no  transfer  and  investment  in  the 
corporation  had  been  made,  but  which 
the  will  and  law  both  deny  them. 
Whatever  the  testator  directed  done 
he  presumably  intended  to  be  done 
pursuant  to  and  in  subjection  to  the 
law  of  the  state.  When  he  directed 
the  creation  of  a  corporation,  he  meant 
a  legal  entity  coming  into^b^ng  as  the 
statute  directed,  to  be  conducted  pur- 
suant thereto,  having  the  powers  and 
subject  to  the  constraints  placed  there- 
on by  the  statute.  He  intended  that 
the  directors  thereof  shooldtbe  amen- 
able to  and  obey  the  law;  he  did  not 
intend,  he  did  not  suggest,  narrowing 
their  capacities  or  duties  so  that  they 
would  disobey  the  law,  so  that  tfaey 
would  in  the  conduct  of  the  corpora- 
tion use  less  judgment,  wisdom,  dis- 
cretion, or  power  than  the  law  con- 
templates. What  other  directors  may 
legally  do,  they  were  endowed  with 
ability  to  do;  and  yet  if  the  plaintiffs* 
contention  is  true,  they  are  the  crea- 
tures of  the  will,  and  not  the  statute: 
it  is  the  will  that  commands  them;  it  is 
the  will  that  circumscribes  their  pow- 
er, so  that  the  usual  legal  ability  to 
create  a  reserve  is  taken  away;  it  is 
the  will  that  fixes  the  tenure  of  the 
property  of  the  corporation.  In  my 
judgment  the  will  does  not  seek  to  con- 
strain them,  but  merely  directs  that 
a  corporation  such  as  the  law  contem- 
plates be  formed,  that  to  it  the  trust 
property  be  transferred,  and  that  the 
corporation  be  conducted  only  as  the 
law  commands." 

The  same  will  came  before  the  court 
again  in  Elger  v.  Boyle  (1910)  69 
Misc.  273.  126  N.  Y.  Supp.  946.  The 
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testator  had  appointed  as  executors 
and  trustees  his  wife,  his  son,  and  one 
other  person, — all  of  them  *  being: 
among  the  six  persons  named  by  him 
to  be  directors  Of  the  proposed  cor- 
poration, but  he  appointed  no  cor- 
porate executor  or  trustee.  The  son 
declined  to  act  as  director  and  the 
widow  dissented  from  the  other  four 
directors.  The  court  held  that  by  the 
14th  clause  of  the  will  the  trustees 
were  controlled  in  their  voting  of  the 
stock  by  the  persons  named  in  the  will, 
and  said:  "I  find  no  force  in  the  con- 
tention that  the  trustees,  as  holders  of 
the  stock,  cannot  be  controlled  in  their 
manner  of  voting.  The  power  to  vote 
stock,  incidental  to  ownership  of  the 
stock  itself,  may  not  be  taken  from 
the  holder  in  invitum;  but  he  may  cer- 
tainly qualify  his  ownership  by  his 
own  consent  that  another  may  vote  for 
him,  as  in  the  familiar  instance  of  a 
vote  by  proxy,  or  may  accept  the  own- 
ership with  a  condition  which  involves 
that  consent,  as  here.  These  trustees 
became  possessed  of  the  stock,  not  as 
their  own  asset,  but  solely  by  virtue 
of  the  will  and  of  the  conditions  which 
the  will  imposed.  One  condition  in- 
volved their  consent  to  a  restriction 
of  tiieir  voting  power^  and  no  rule  of 
law  or  of  public  policy  is  offended  by 
giving  effect  to  that  consent.'* 

Where  under  the  will  of  the  owner 
of  the  majority  of  the  stock  of  a  cor- 
poration the  right  to  vote  the.  stock 
of  the  deceased  passed  to  his  widow 
and  his  counsel  jointly,  as  executors 


and  trustees,  and- differences  arose  be- 
tween them,  and  an  application  had 
been  made  to  the  surrogate's  court  to 
remove  the  counsel,  and  the  surrogate 
had  enjoined  him  from  voting  on  the 
stock  pending  the  trial  in  that  court, 
the  Federal  court  pending  that  pro- 
ceeding, and  on  the  application  of  the 
salaried  vice  president  of  the  corpora- 
tion owning  one  fifth  of  the  stock,  en- 
joined the  widow  from  voting,  and 
postponed  the  time  of  election.  Villa- 
rail  v.  Hirsch  (1905)  138  Fed.  690. 

Where  a  testator  by  his  will  left  his 
stock  in  two  corporations  to  his  three 
executors  as  trustees,  and  directed 
that  "my  said  executors  shall  vote  the 
said  shares  of  stock  at  any  corporation 
meeting,  and  shall  otherwise  dispose 
thereof  or  enter  into  any  agreement  in 
relation  thereto  by  their  Joint  action, 
and  not  otherwise,"  it  was  held  that 
the  voting  and  the  attendance  of  one 
executor  only  was  not  binding  on  the 
estate.  Townsend  v.  Winbum  (1919) 
107  Misc.  44S,  177  N.  Y.  Supp.  757. 

It  may  be  noted  that  it  was  held  in 
Schmidt  v.  Mitchell  (1897)  101  Ky. 
570,  72  Am.  St.  Rep.  427,  41  S.  W.  929, 
that  a  proxy  given  by  one  of  three 
executors  is  revoked  if  one  of  the 
other  executors  attends  and  votes  the 
stock  of  the  estate. 

For  a  devise  and  bequest  for  a 
charitable  purpose  to  a  corporation  to 
be  created  after  the  death  of  the  tes- 
tator, see  St.  John  v.  Andrews  Inst. 
(1908)  191  N.  Y.  264,  83  N.  £.  981,  14 
Ann.  Cas.  703.  B.  B.  B. 


DR.  J.  FREDERICK  HEMFEL»  Appt., 

V. 

JOSEPHINE  G.  HALL, 
jrorylond  Court  of  A^peaUi—rebruarn  SO,  1990, 
(_  Md.  — .  110  AtL  210.) 

Antomobile  —  doty  of  pedestrian  to  look  at  street  intersectloii. 

1.  A  pedestrian  about  to  cross  one  street  at  the  intersection  of  another 
is  not,  as  matter  of  law,  guilty  of  negligence  in  failing  to  look  along  the 
latter  street  for  approaching  automobiles. 

[See  note  on  this  question  beginning  on  page  1248.] 
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—  duty  to  sound  warning  at  comer. 

2.  The  driver  of  an  automobile  may 
be  found  to  be  negligent  in  failing  to 

sound  a  warning  when  approaching  a 
.street  comer  which  he  intends  to  turn. 
[See  2  R.  C.  L.  1193.] 


Trial  —  question  for  Jury  — '  oedOdl- 
ity  of  police  officer. 

3.  The  question  of  the  credibili^ 
of  a  police  oflScer  testifying  with  re- 
spect to  an  automobile  accident  is  for 
the  jury. 

[See  16  R.  C.  L.  ISa.] 


Appeal  by  defendant  from  a  judgment  of  the  Baltimore  City  Court 
(Duffy,  J.)  in  favor  of  plaintiff  in  an  action  brought  to  recover  damages 
for  personal  injuries  alleged  to  have  been  caused  by  defendant's  ne^i- 

gence.  Affirmed. 
The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  E.  Allan  Sauerweint  Jr.,    jured  by  the  automobile  of  ap- 


Robert  R.  Carman,  James  T.  Carter, 
and  Victor  I.  Cook,  for  appellant: 

There  was  no  negligence  on  the  part 
of  the  defendant. 

Carnaggio  v.  Chapman,  131  Md.  285, 
101  Atl.  672;  Sullivan  v.  Smith,  123 
Md.  546,  91  Atl.  456;  Havermale  v. 
Houck,  122  Md.  82,  89  Atl.  314;  Git- 
tings  V.  Schenuit,  122  Md.  282,  90  Atl 
51;  Baltimore  Traction  Co.  v.  Helms; 
84  Md.  515,  36  L.R.A.  216,  36  Atl.  119, 
1  Am.  Neg,  Rep.  63. 

Plaintiif  was  guilty  of  negligence. 

Gittings  v.  Schenuit,  122  Md.  282.  90 
Atl.  51;  Cook  v.  United  R.  &  Electric 
Co.  132  Md.  553,  104  Atl.  37;  Baltimore 
Traction  Co.  v.  Helms,  84  Md.  515,  36 
L.R.A.  215,  36  Atl.  119,  1  Am.  Neg. 
Rep.  63;  Huddy,  Automobiles,  §  464. 
p.  568;  O'Reilly  v.  Davis,  136  App.  Div. 
386,  120  N.  Y.  Supp.  883. 

Messrs.  William  Colton  and  Brodie 
&  Sachs,  for  appellee: 

Plaintiff  was  not  guilty  of  contrib- 
utory negligence. 

Buscher  v.  New  York  Transp.  Co. 
106  App.  Div.  493,  94  N.  Y.  Supp.  798, 
18  Am.  Neg.  Rep.  575;  Huddy,  Auto- 
mobiles, 6th  ed.  pp.  308,  378;  Holder- 
man  v.  Wltmer,  166  Iowa,  406,  147  N. 
W.  926;  Gouin  v.  Ryder,  —  R.  I,  — , 
87  Atl.  185;  Taxicab  Co.  v.  Emanuel, 
125  Md.  246,  93  Atl.  807;  Baltimore 
Traction  Co.  v.  Helms,  84  Md.  615,  36 
L.R.A.  216,  36  Atl.  119,  1  Am.  Neg. 
Rep.  63;  Sullivan  v.  Smith,  123  Md. 
556,  91  Atl.  4:6;  Winner  v.  Linton,  120 
Md.  276,  87  Atl.  674;  Maryland  Ice 
Cream  Co.  v.  Woodburn,  133  Md.  295, 
105  Atl.  269. 

Adkins,  J.,  delivered  the  opinion  of 
the  court: 

On  October  30,  1918,  at  10  o'clock 
P.  M.,  appellee,  while  crossing  Tenth 
street  or  Windsor  Mill  road  in  the 
city  of  Baltimore,  was  struck  and  in- 


pellant,  which  he  was  then  driving. 
The  testimony  shows  that  both  of 
them  before  the  accident  happened 
were  going  on  North  avenue  west  to- 
wards Tenth  street.  The  only 
exception  in  this  case  is  to  the  grant- 
ing of  plaintiff's  prayer  and  to  the 
rejection  of  defendant's  first,  second, 
and  fourth  prayers.  The  plaintiff's 
prayer  was  the  usual  damage 
prayer,  and.  was  properly  granted 
unless  the  case  should  have  been 
withdrawn  from  the  jury.  The  de- 
fendant's fourth  prayer  was  er- 
roneous at  least  in  failing  to  rec- 
ognize the  right  of  way  which  the 
automobile  law  of  this  state  gives  to 
pedestrians  at  crossings. 

In  the  brief  of  appellant  it  is  said : 
"There  is  only  one  error  assigned  in 
the  case,  and  that  is  the  fa^ure  of 
the  court  to  direct  a  verdict  for  the 
defendant,"  and  that  was  the  only 
point  argued  before  us.  So  the  onb' 
question  we  have  to  decide  is; 
Should  the  court  below  have  granted 
either  the  first  prayer  of  the  de- 
fendant, which  asked  the  court 
to  instruct  the  jury  that  there  was 
no  evidence  legally  sufficient  to  en- 
title the  plaintiff  to  recover;  or 
the  second,  which  sought  to  have 
the  jury  instructed :  "That  it  ap- 
pears from  the  uncontradicted 
evidence  in  this  case  that  the  plain- 
tiff's injuries  were  caused  directly 
by  the  failure  of  the  plaintiflf  to  ex- 
ercise such  care  and  caution  for  her 
own  safety  as  is  ordinarily  exer- 
cised by  a  prudent  person  un^er 
similar  circumstances,  and  the 
dict  of  the  jury  shall  therefore  be 
for  the  defendimt."  ■  ( 
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These  pray^^^s  both  assume  the 
truth  of  all  of  plaintiff's  testimony, 
so  in  this  case  it  will  be  necessary 
to  refer  to  very  little  of  it. 

She  testified  substantially  as  fol- 
lows : 

That  after  stepping  down  from 
the  sidewalk  into  the  street,  in  the 
act  of  crossing  Tenth  street,  appel- 
lant's machine  swung  around  from 
North  avenue  into  Tenth  street  and 
hit  her,  and  that  is  all  that  she  re- 
members as  to  the  accident ;  that  be- 
fore stepping  off  from  the  pavement 
to  the  street  she  looked  both  to  her 
right  and  to  her  left,  that  is,  up  and 
down  Tenth  street,  and  no  automo- 
bile was  then  in  sight;  then  imme- 
diately, almost,  after  this,  she 
stepped  into  the  street  and  started 
to  cross,  and,  just  as  she  started 
to  cross,  the  automobile  swung 
around  the  corner  from  North 
avenue  and  struck  her;  that  no  sig- 
nal of  any  kind  was  given  that  a 
machine  was  coming;  "absolutely 
none that  she  is  positive  no 
horn  was  sounded;  that  her  eye- 
sight and  hearing  were  very  good. 
Appellant  testiiied  that  he  was 
going  only  8  miles  an  hour;  that 
he  blew  his  horn  before  he  got 
to  Tenth'streetj  and  again  before  he 
made  his  turn  into  Tenth  street. 

On  the  issue  of  the  negligence  of 
the  defendant,  if  he  failed  to  blow 
his  horn,  that  was  enough  to  send 
the  case  to  the 
iw^^^loS^d  jury.  The  plaintiff 
JSS;^*  •*  testified  positively 
that  he  did  not 
blow  it;  and  she  was  within  a  few 
feet  of  where  he  says  he  blew  it  and 
where  it  was  his  duty  to  blew  it; 
and,  moreover,  at  the  time  she  was 
in  a  position  where  it  was  her  duty 
to  be  listening  before  crossing  a 
mudi-used  thoroughfare  wiUi  which 
she  was  familiar,  and  the  danger  of 
which  she  knew. 

In  United  R.  &  Electric  Co.  v. 
Cndn,  123  Md.  332,  91  Atl.  406,  10 
N.  C.  C.  A.  571,  which  is  a  case  of 
collision  between  a  street  car  and 
an  automobile  at  a  crossing  in  Bal- 
timore county,  Judge  Pattison, 
speaking  for  the  court,  says:  "The 
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record  in  this  case  discloses  no  le- 
gally'sufficient  evidence  of  any  neg- 
ligent act  of  the  defendant  having 

any  causal  connection  with  the  ac- 
cident complained  of  unless  it  be 
that  it  failed  to  give  the  required 
signal  of  its  approach  to  the  cross- 
ing." 

Then,  after  setting  out  the  tes- 
timony of  the  motorman  and  sev- 
eral passengers,  witnesses  for  de- 
fendant, who  swore  positively  that 
the  whistle  was  blown,  and  of  sev- 
eral witnesses  for  the  plaintiff,  one 
of  whom  siyore  there  was  no 
whistle,  and  others  that  they  did 
not  hear  any  whistle,  and  citing  a 
number  of  cases  from  other  states, 
and  the  cases  of  Baltimore  &  0.  R. 
Co.  v.  State,  96  Md.  67,  53  Atl.  672. 
and  Northern  C.  R.  Co.  v.  State,  100 
Md.  404,  108  Am.  St  Rep.  439,  60 
Atl.  19,  3  Ann.  Cas.  445,  the  judge 
goes  on  to  say :  "It  may  be  safely 
stated,  from  the  above-cited  author- 
ities and  others,  that  where  the  at- 
tention of  those  testifying  to  a  nega- 
tive was  not  attracted  to  the  occur- 
rence which  they  say  they  did  not 
see  or  hear,  and  where  their  situa- 
tion was  not  such  that  they  prob- 
ably would  have  observed  it,  their 
testimony  is  not  inconsistent  with 
that  of  credible  witaiesses  who  were 
in  a  situation  favorable  for  obser- 
vation, and  who  testified  afiirm- 
atively  and  positively  to  the  occur- 
rence. Chicago  &  N.  W.  R.  Co.  v. 
Andrews,  64  C.  C.  A.  399,  130 
Fed.  65.  But  if  it  be  shown  that 
the  witness  could  have  observed  the 
signal,  had  it  been  given,  and  that 
his  attention  was  attracted  there- 
to because  of  a  duty  imposed  upon 
him  in  connection  therewith,  or  be- 
cause of  the  known  position  of  dan- 
ger in  which  he  was  at  the  time 
placed,  naturally  suggesting  that 
he,  for  his  own  safety  and  protec- 
tion, should  look  and  listen  for  liie 
warning  or  signal  of  danger, 
...  the  fact  that  he  did  not  hear 
the  signal  is  evidence  suificient  to- 
go  to  the  jury,  tending  to  show  that 
such  warning  or  signal  was  not 
given." 

The  court  held  the  cade  was  prop- 
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erly  aubmitted  to  the  jury.  In 
such  cases  the  jury  is  properly  left 
to  weigh  the  conflicting  testimony. 

But  appellant  insists  that  ap- 
pellee .was  guilty  of  contributory 
negligence  in  failing  to  look  up  and 
down  North  avenue  as  well  as 
Tenth  street.  If  she  had  done  so 
and  had  seen  the  automobile,  she 
could  not  have  known  it  would  turn 
around  the  comer.  Indeed,^  she 
would  have  had  the  right  to  assume 
that  it  would  not  make  the  turn  if 
it  be  true,  as  she  swore,  that  no 
horn  was  blown. 

Assuming,  as  we  must,  appellee's 
testimony  to  be  true,  it  cannot  be 
said  that  her  conduct  was  such  as 
to  justify  the  court 
^dMtriWn  to  in  saying  as  a  mat- 
J!IJSJi.flS!I"*  ter  of  law  she  was 
guilty  of  contribu- 
tory negligence.  To  give  such  an  in- 
struction, the  court  must  be  satisfied 
that  the  case  presents  "some  such 
feature  of  recklessness  as  could 
leave  no  opportunity  for  difference 
of  opinion  as  to  its  imprudence  in 
the  minds  of  ordinary,  prudent 
men."  Baltimore,  C.  &  A.  R.  Co. 
V.  Moon,  18  Md.  380,  84  Atl.  536; 
New  Theatre  Co.  v.  Hartlove,  123 


Md.  78,  90  Atl.  990;  Chesapeake  & 
P.  Teleph.  Co.  v.  Casey,  124  Md. 
527,  93  Atl.  11;  Taxicab  Co.  v. 
Emanuel,  125  Md.  246,  93  Atl  807; 
Commissioners  of  Delmar  v.  Ven- 
ables,  125  Md.  471.  94  Atl.  89. 

We  are  not  unmindful  of  the  tes  - 
timony  of  George  A.  Hayward  of 
the  police  department,  who,  testi^- 
ing  for  appellant,  said  that  shortly 
after  the  accident,  and  after  her 
fractured  leg  had  been  set,  in  a  con- 
versation with  him,  appellee  told 
him  she  was  hurrying  to  catch  a 
street  car,  aad  stepped  down  f rooa 
the  sidewalk  in  front  of  the  auto- 
mobile. Appellee  swore  she  was  told 
that  a  police  officer  was  down  to  the 
hospital  to  see  her,  but  had  no  rec- 
ollection of  having  talked  with  him 
or  anyone  else,  or  of  having  the  con- 
versation he  testi-  , 
fled  to.  The  cred-  SJTte- "* 
ibility  of  the  police-  ;Sif« 'iS&S 
man  as  well  as  of 
appellant  was  a  question  for  the 
jury. 

There  was  no  error  in  the  rejec- 
tion of  defendant's  flrst  and  second 
prayers. 

Judgment  affirmed,  with  costs  to 
appellee. 


ANNOTATION. 


Doty  of  pedestrian  b^ore  crotsing  street  to  look  for  vdiicles  mpptomAia^  on 

intersectmg  street. 


As  a  general  rule  a  pedestrian  who 
is  about  to  cross  a  street  is  under  no 
duty  to  look  up  and  down  the  street 
which  intersects  the  one  he  is  about 
to  cross,  to  see'  if  there  are  any  ve- 
hicles approaching  from  such  direc- 
tion, and  his  failure  to  so  look  is  not 
contributory  nesrligence  as  a  matter 
of  law,  but  his  negligence  is  a  question 
for  the  jury.  Johnson  v.  Thomas 
(1896)  5  Cal.  Unrep.  256,  43  Pac.  678; 
Hempel  v.  Hall  (reported  herewith) 
ante,  1245;  Keaveny  v.  Moran  (1911) 
208  Mass.  277,  94  N.  E.  274;  Rotten- 
berg  V.  Segelke  (1893)  6  Misc.  3,  25 
N.  Y.  Supp.  997,  affirmed  without  opin- 
ion in  (1895)  148  N.  Y.  734,  42  N.  E. 
725;  Buscher  v.  New  York  Transp.  Co. 
a905)  106  App.  Div.  493.  94  N.  Y. 


Supp.  798,  18  Am.  Neg.  Rep.  676; 
Spina  V.  New  York  Transp.  Co.  (1906) 
96  N.  Y.  Supp.  270. 

Thus,  it  was  held  in  Keaveny  v. 
Moran  (1911)  208  Mass.  277,  94  N.  E. 
274,  affirming  a  judgment  for  plaintiff, 
that  a  pedestrian  crossing  a  street 
upon  the  proper  crosswalk,  walking  in 
the  usual  way,  after  having  looked  in 
each  direction  for  approaching  vehi- 
cles upon  such  street,  was  not  bound 
to  anticipate  that  a  horse  and  wagon 
would  come  rapidly  down  an  intersect- 
ing street,  turn  suddenly  into  the 
street  he  was  crossing,  and  run  against 
him. 

And  in  the  reported  case  (Hemps^  v. 
Hall,  ante,  1246)  a  pedestrian  struck 
by  an  automobile  turning  aroi^nd  the 
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corner  from  sn  intersecting  street  was 
held  not  to  be  guilty  of  contributory 
negligence  as  matter  of  law»  because 
she  failed,  before  crossing,  to  look  in 
the  direction  from  which  it-  came,  the 
court  saying  that  if  she  had  done  so 
and  had  seen  the  automobile,  she  could 
not  have  Icnown  it  would  turn  around 
the  comer,  but,  on  the  contrary,  would 
have  had  the  right  to  assume  that  it 
would  not  make  the  turn,  because  no 
horn  was  blown. 

And  a  pedestrian  knocked  down  and 
run  over  6y  a  horse  and  wagon  tam- 
ing into  the  street  which  he  was  cross- 
ing, from  an  intersecting  street,  was 
held  not  guilty  of  contributory  negli- 
gence as  matter  of  law  in  Johnson  t. 
Thomas  (CaL)  supra,  where  it  ap- 
peared that  such  pedestrian  first  saw 
the  horse  and  wagon  a  block  away, 
otnUing  down  the  intersecting  street, 
when  he  was  near  the  center  of  the 
street  which  he  was  crossing,  and  sup- 
posing from  the  rapidity  with  which 
the  horse  was  being  driven  that  it 
would  continue  on  straight  down  the 
street,  he  did  not  further  observe  it 
or  look  tor  it  until  at  or  about  the 
mmnent  he  was  struck  down.  The 
court,  in  this  case,  said:  "To  hold 
that  a  foot  passenger,  in  crossing  a 
aide  street,  must  watch  and  plan  to 
escape  injury  from  vehicles  upon  a 
main  street,  without  some  indication 
that  the  latter  are  about  to  leave  such 
main  street,  and  that  a  failure  so  to 
do  is  conclusive  evidence  of  negli- 
gence, is  to  carry  the  doctrine  of  con- 
tributory negligence  to  a  romantic  and 
unwarranted  length." 

In  Rottenberg  v.  SegeUce  (1893)  6 
Misc.  8,  26  N.  T.  Supp.  M7,  affirmed 
without  opinion  in  (1896)  148  N.  Y. 
734,  42  N.  E.  725,  the  case  was  held 
properly  submitted  to  the  jury,  where 
it  appeared  that  the  plaintiff,  an  in- 
fant of  the  age  of  eight  years,  was  on 
her  way  to  school,  accompanied  by  her 
sister,  four  years  old,  and  while  in  the 
act  of  crossing  a  st»et  both  children 
were  knocked  down  bf  a  horse  at- 
taahed  to  a  wagon,  which  came  up  an 
intersecting  street  at  a  rapid  rat^  and 
suddenly,  without  warning,  turned 
into  the  street  which  the  children 
were  crossing,  and  the  coort  said: 
9  A.L.R— 79. 


*^ere  is  no  duty,  as  matter  of  law, 
upon  a  person  crossing  the  street, 
either  at  a  crosswalk  or  elsewhere*  to 
look  up  and  down  to  avoid  an  ap- 
proaching wagon.  ...  In  this  case 
the  plaintiff  had  the  right  to  assume 
that  the  driver  would  not  turn  a  sharp 
comer  and  run  over  her  without  warn- 
ing." 

In  an  action  by  a  father  to  recover 
for  loss  of  services  of  his  minor  son. 
who  was  injured  by  collision  with  an 
automobile  at  the  Intersection  of  two 
streets,  it  was  held  that  it  could  not 
be  said  as  matter  of  law  that  the  boy 
was  guilty  of  contributory  negligence, 
where  the  son  testified  that  he  was 
going  north  on  the  left  side,  that  he 
looked  east,  but  did  not  observe  any 
wagon,  and  that  he  had  taken  three 
steps  into  the  street  in  order  to  cross 
when  he  was  struck  by  the  automobile, 
and  that  he  did  not  see  the  automobile 
until  it  struck  him,  and  his  witnesses 
testified  that  the  automobile  came 
south  along  the  right  side  of  the  inter- 
secting street,  and  swung  into  the 
street  of  the  accident  in  a  westerly 
direction.  Spina  v.  New  York  Transp. 
Co.  (1905)  96  N.  Y.  Supp.  270. 

And  the  question  as  to  the  con- 
tributory negligence  of  a  boy  of  eight 
years,  run  over  by  an  automobile  in 
crossing  a  street,  was  held  to  be  for 
the  jury  in  Buscher  v.  New  Yorit 
Transp.  Co.  (1905)  106  App.  Div.  493, 
94  N.  Y.  Supp.  798,  IS  Am.  Neg.  Rep. 
675,  where  the  evidence  showed  that 
the  deceased  was  a  bright,  active  boy, 
capable  in  some  degree  of  caring  for 
himself  while  on  the  street;  that  the 
automobile  was  running  at  a  very 
rapid  rate  itt  speed  on  an  intersecting 
street;  that,  as  it  reached  the  comer 
of  the  street  which  the  boy  was  cross- 
ing, it  turned  Into  such  street  without 
slackening  its  speed,  and  without  giv- 
ing any  signal  of  its  approach;  that 
two  pedestrians  crossed  the  street 
ahead  of  the  automobile  before  the  ac- 
cident happened,  and  were  obliged  to 
hurry  to  get  out  of  its  way,  the  boy 
at  that  time  standing  on  the  sidewalk, 
and  that,  as  th^y  crossed  the  street, 
their  backs  were  toward  the  antomo- 
bile,  and  almost  immediately  they 
heard  a  scream,  tamed,  and  saw  the 
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hiDd  wheel  of  the  automobile  paasing 
over  the  boy's  body,  about  2  feet  dis- 
tant from  the  curb.  In  this  case  the 
court  said  that  a  person,  whether  adult 
or  infant,  had  the  ris^ht  to  assume  that 
the  defendant,  in  tiie  operation  of  the 
automobile,  would  exercise  care  and 
respect  the  risfats  of  pedestrians,  when 
it  had  occasion  to  turn  the  comer  of 
the  street. 

In  Sandy  v.  Swift  &  Co.  (1908)  159 
Fed.  271,  afiSrmed  in  (1908)  92  C.  C. 
A.  56, 1£5  Fed.  022,  where  it  appeared 
timt  a  wagon  turned  suddenly  from  an 


intersecting:  street  into  the  street 
which  a  lady  was  crossing,  and  passed 
so  close  to  her  that  she  was  iDjured 
in  an  attempt  to  extricate  herself  fioie 
the  sudden  peril  which  arose  from  tbf 
driver's  negfligellt  actions,  the  coart 
said  that  she  had  a  right  to  be  where 
she  was  at  the  time,  and  to  cross  the 
street  as  she  did,  and  had  a  right  to 
assume  that  the  driver  would  continQf 
along  the  intersecting  street;  or  at 
least  had  a  right  to  expect  him  not  to 
turn  so  suddenly  as  to  put  her  in  dua- 
ger  of  personal  injury.        6.  V.  L 


CHRISTIAN  SIMONSEN,  Appt., 

V. 

SAMUEL  A.  SWENSON. 

Sebtxmka  Supreme  Court  —  Ffhruary  t4,  1920. 

(—  Neb.  — ,  177  N.  W.  881.) 

Physldaii  —  HftbHity  tm  disctosing  nature  of  disease. 

1.  Where  a  physician  makes  a  disclosure  of  information  imparted  by  a 
patient  to  secure  treatment,  believing  that  a  disclosure  was  necessary  tc 
prevent  the  spread  of  the  disease,  and  when  the  disclosnre  is  made  to  one 
who,  it  is  reasonaJi>Ie  to  believe,  might  otherwise  bfe  exposed,  and  when  the 
physician  acts  in  entire  good  faith,  with  reasonable  grounds  for  his  diag- 
nosis and  without  malice,  he  cannot  be  held  liable  in  damages  by  his  pa- 
tient, even  though  he  is  mistaken  in  his  diagnosis  and  has  reported  that 
his  patient  was  afflicted  with  a  disease  which  in  fact  he  did  not  have. 

[See  Tiote  on  this  Question  beginning  on  page  1254.] 

—   confidential   cfHrnnanications   —  Is  then  privileged  to  make  so  mpch  of 

contagions  disease.  a  disclosure  to  such  persons  as  is  raa- 

2.  The  information  given  to  a  physi-  sonable  and  necessary  to  prevent  the 
cian  tfy  his  patient,  fhough  confiden-  spread  of  the  disease. 

tial,  is  given  subject  to  the  under-  [See  21  R.  C.  L.  377,  378.] 

standing,  coaclnsively  presumed  in  Definition  —  betrayal, 

law,  that,  if  the  patient's  disease  is  3.  The  word  "betrayar  in  the  stat- 

found  to  be  of  a  dangerous  and  so  ute  forbidding  betrayal  of  profession- 

highly  contagious  or  infectious  a  na-  al  secrets  by  a  physician  means  & 

tare  that  it  may  be  transmitted  to  wrongful  disclosure  of  a  professita- 

others  unless  the  danger  of  transmis-  a)  secret  in  violation  of  the  trust  im- 

»ion  is  disclosed  to  them,  the  physician  posed  by  the  patient. 

Headnotes  1  and  2  by  Flansbubg,  Q, 


Appeal  by  plaintiff  from  a  judgment  of  the  District  Court  for  Sort 
County  (Troup.  J.)  in  favor  of  defendant  in  an  action  brought  to  recow 
damages  for  alleged  breach  of  confidential 'relationship  between  defendant 
and  plaintiff  as  physiciaii  and  patient.  Affirmed. 

The  facts  are  fltated  in  the  Conmiissioner's  qiiinion. 
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Messrs.  Franlt  V,  Lawwrn  and  Gray 
&  Brumbaugh,  for  appellant: 

A  physieiah'a  knowledge  gained  of 
a  patient's  condition,  as  well  as  con- 
versation, is  privileged. 

Sovereign  Camp,  W.  W.  v.  Grandon, 
64  Neb.  39.  89  N.  W.  448. 

Where  the  law  creates  or  imposes  a 
dat7  upDM  one  person  toward  anotbw, 
a  violati<m  of  such  duty,  whit^h  is  the 
proximate  cause  of  injuiy  to  one  to 
whom  the  duty  is  owing,  creates  a 
liability  in  favor  of  the  person  injured 
thereby,  providing  he  is  not  guilty  of 
n^ligenee  wfaidi  contribvtefi  to  sueii 
fnjury. 

Steiert  v.  Coulter,  64  Ind.  App.  648, 
iOS  N.  E.  118,  108  N.  S.  117.  4  K.  C. 
G.  A.  661. 

Where  a  ptaysioiaa  wrongfully  di- 
vulges confidential  communications 
of  a  jpatient,  a  cause  of  action  will 
arise  in  fovor  of  the  latter. 

21  R.  C.  L.  p.  378,  §  24;  Smith  v. 
Driscoll,  94  msh.  441,  L.R.A.1917C, 
1.128,  162  Pac.  672. 

Mr.  Alvfn  F.  Johnson,  for  appellee: 

Any  prohibition  by  law  against  dis- 
closure of  communications  between 
physician  and  patient  must  depend 
upon  statute. 

Jones,  Ev.  §  759;  Thrasher  v.  State, 
92  Neb.  110,  188  N.  W.  320,  Ann.  Cas. 
1913E,  882. 

The  interest  of  the  public  at  large 
sihould  be  of  first  consideration  in  de- 
termining whether  disclosures  by 
physicians,  elsewhere  than  in  judicial 
proceedings,  are  inmroper. 

Sovereign  Camp,  W.  W.  v.  Grandon, 
64  Neb.  39,  89  N.  W.  448;  Re  Gray,  88 
Neb.  885,  33  L.R.A.(N.S.)  319,  130  N. 
W.  746,  Ann.  Cas.  1912B,  1087 ; 
Thrasher  v.  State,  92  Neb.  110,  138  N. 
W.  120,  Ann.  Cas.  I913E,  882;  Re  Wat- 
son. 88  Neb.  211,  119  N.  W.  451;  Os-' 
senkop  v.  Stote,  36  Neb.  539.  126  N.  W. 
72;  Farley  v.  Peebles,  50  Neb.  723,  70 
N.  W.  231;  Basye  v.  Stete,  45  Neb.  261, 
*i3  N.  W.  811;  Brady  v.  State,  39  Neb. 
529,  58  N.  W.  161 ;  Western  Travoters' 
Acci.  Anso.  v.  Munson,  73  Neb.  868,  1 
L.R.A.{N.S.)  1668,  108  N.  W.  688. 

The  law  does  not  favor  concealment 
of  contagious  and  infectious  diseases, 
or  the  withholding  of  information 
with  reference  thereto,  even  by  physi- 
cians occupying  a  confidential  rela- 
tionship to  an  afflicted  penwn. 

Brown  r.  Manning.  103  Neb.  640, 172 
N.  W.  822. 

A  eoannaaication  is  iHrivileeed  when 
mado  In  good  Mth  in  anirwer  to  one 
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having  an  interest  in  the  information 
sought,  or  if  volunteered,  when  thf' 
party  to  whom  the  communication  is 
made  has  an  interest  in  it  and  the  t 
writer  or  vptaiMx  stands  in  sueh  rela- 
tion to  him  as  to  make  it  a  reasonable 
duty,  or  at  least  proper,  that  ho  should 
give  thp  information. 

Pokrok  Zapadu  Pub.  Co.  v.  Zizkov- 
sky,  42  Neb.  65,  60  N.  W.  358;  Pierce 
v.  Oard,  23  Neb.  828,  37  N.  W.  677;  25 
Cyc.  393;  Alpin  v.  Morton,  21  Ohio 
St.  586. 

Plaintiff  should  show  not  only-  that 
he  baa  austaiiMd  .damages,  and  tiiat 
the  defendant  has  conndtted  a  tort, 
bnt  that  the  daaace  is  tae  clear  aead 
necessirry  conaeqaence  of  the  twt, 
and  that  it  can  be  clearly  defined  and 

Earbach  v.  Fogel,  63  Neb.  601,  88 
N.  W.  659;  Dennison  v.  Daily  NewP 
Pub.  Co.  82  Neb.  675.  28  L.R.A.(N.S.> 
362,  118  N.  W.  568. 

Flansbnrg,  C,  filed  the  following 
opinion : 

Action  for  damages  for  alleged 
breach  of  duty  arising  from  confi- 
dential relationship  between  defend- 
ant, who  is  a  physician,  and  plain- 
tifT,  who  was  his  patient  At  the  close 
of  the  testimony  the  court  directed  a 
verdict  in  favor  of  the  defendant, 
and  plaintiff  appeals. 

Plaintiff,  with  other  employees  of 
a  telephone  company,  was  working 
at  Oakland,  Nebraska.  He  was  a 
stranger  at  the  place,  and  wan 
stopping  with  these  men  at  a  small 
hotel .  operated  by  a  Mrs.  Bristol. 
He  became  afflicted  with  sores  on 
hia  body,  and  went  to  the  defendant, 
a  practisinsT  physician  at  that  placf . 
who  .took  the  history  of  plaintifTn 
trouble,  gave  him  a  physical  exam- 
ination, and  informed  him  that  he 
believed  his  disease  to  be  syphilis. 
He  further  stated,  however,  liiat  it 
was  impossible  to  be  positive  with- 
out making  certain  Wasserman 
tests,  for  which  he  had  no  e^p- 
ment. 

Defendant  was  the  physician  of 
the  Bristol  family,  and  acted  as  their 
hotel  doctor  when  one  was  needed. 
He  told  plaintiff  that  there  wonld 
be  much  danger  of  his  communicat- 
ing the  disease  to  others  in  the  hotel 
if  he  remained  there,  and  requertod 
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that  he  leave  the  next  day,  Which 
plaintiff  promised  to  do. 

On  the  following  day  the  defend- 
ant, while  makinsr  a  professional  call 
upon  Mr.  Bristol,  who  was  ill, 
learned  that  plaintiff  had  not  moved 
firom  the  hotel.  He  therefore 
warned  Mrs.  Bristol  that  he  thought 
plaintiff  was  afflicted  with  a  "con- 
tagious disease,"  and  for  her  to  be 
careful,  to  disinfect  his  beddothing, 
and  to  wash  her  hands  in  alcohol 
afterwards.  Mrs.  Bristol,  acting 
upon  this  warning,  placed  all  of 
plaintiff's  belongings  in  the  hallway, 
and  funigated  his  room.  Plaint^ 
was  forced  to  leave. 

The  testimony  of  the  phyaidans 
discloaed  that  this  particular  disease 
is  Very  readily  transmitted  in  its 
early  stages,  and  could  be  carried 
through  drinking  cups,  eating  uten- 
sils, and  other  articles  handled  or 
used  by  the  diseased  person. 

After  leaving  Oakland,  plaintiff 
consulted  another  physician.  He 
gave  to  this  physician  a .  history, 
lowing  that  he  might  have  been  ex- 
posed a  few  weeks  before  to  such  a 
disease,  and  was  s^ven  a  physical 
examination  by  this  doctor.  One 
Wasserman  test  was  made,  which 
proved  negative.  That  test  alone, 
however,  this  physician  testified, 
proved  nothing,  since  the  presence 
or  absence  of  such  disease  could  not 
be  positively  known  without  extend- 
ed tests.  These  had  not  been  made, 
and  this  doctor  said  that  it  was  im- 
possible for  him  to  say  whether  the 
plaintiff  had  or  had  not  the  disease 
when  he  examined  him.  He  went  on 
further  to  say  that  the  symptoms 
and  information  upon  which  the  de- 
fendant acted  were,  however,  rea- 
sonably fiui!icient  to  cause  the  de- 
fendant to  believe  as  he  did. 

The  testimony  is  practically  with- 
out conflict;  plaintiff  having  called 
the  defendant  to  testify  as  his  own 
witness: 

the  plaintiff  contends  that,  hav- 
ing sb6wn  the  relationship  of  phy- 
sii^ati  and  patient,  the  law  prohibits 
^sqlutely  a  disclosure  of  any  con- 
fidenti?^  communication^  at  any  time 
or  under  any  circumstances,  and 


that  a  breach  of  this  dut^r  of  secncy, 
on  the  part  of  the  physician,  gives 
rise  to  a  cause  of  action  in  damages 
in  favor  of  the  patient. 

At  common  law  there  was  no  priv- 
ilege as  to  communications  between 
physician  and  patient,  and  this  rule 
still  prevails  when  not  changed  by 
statute.  Thrasher  State,  92  Ndi. 
110,  188  N.  W.  120,  Ann.  Gas. 
1913E,  882  ;  40Cyc.  2881. 

Section  7898,  Rev.  Stat.  1913, 
provides  that  a  physician  shall  not 
be  allowed  to  disclose,  on  the  witness 
stand,  any  confidential  commimica- 
tion  intrusted  to  him  in  his  profes- 
sional capacity.  The  disclosure  of 
confidences  in  this  case  was  not  hr 
the  defendant  as  a  sworn  witness, 
and  this  statute,  therefore,  obvious- 
ly does  not  apply  and  has  no  bearing 
upon  this  case. 

There  is  a  further  provision  of 
our  statute,  however  (Bev.  Stat 
1913,  §  2721),  providing  that  no 
physician  shall  practise  medicine 
without  a  license  from  the  board  of 
health,  and  that  such  a  license  may 
be  revoked  when  a  physician  is 
found  guilly  of  "unprofessional  or 
dishonorable  conduct."  Among  the 
acts  of  such  misconduct  defined  by 
the  statute  is  the  "betrayal  of  a  pro- 
fessional secret  to  the  detriment  of 
a  patient.". 

By  this  statute,  it  appears  to  ns, 
a  posiHve  duty  is  imposed  upon  the 
physician,  both  for  the  benefit  and 
advantage  of  the  patient  as  well  as 
in  the  interest  of  general  public 
policy.  The  relation  of  physicias 
'and  patient  is  necessarily  a  highly 
confidential  one.  It  is  often  neces- 
sary for  the  patient  to  give  informa- 
tion about  Wmself  which  would  be 
most  embarrassing  or  hai:mful  to 
him  if  given  general  circulation. 
This  information  the  physician  is 
bound,  not  only  upon  his  own  pro- 
fessional honor  and  the  ethics  of  his 
high  profession,  to  keep  secret,  bat 
by  reason  of  the  affirmative  man- 
date of  the  statute  itself.  A  wrong- 
ful breach  of  such  confidence,  and  a 
betrayal  of  such  trust,  would  (iv« 
rise  to  a  civil  action  for  the  damages 
ziaturally  flowing  from  such  wxMtf* 
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Ib  anch  a  rule  of  secrecy,  then,  sub- 
ject to  any  qualifications  or  excep- 
tions? The  doctor's  duty  does  not 
necessarily  end  with  the  patient; 
for,  on  the  other  hand,  the  malady 
of  his  patient  may  be  such  that  a 
duty  may  be  owing  to  the  public  and, 
in  some  cases,  to  other  particular  in- 
dividuals. Recognition  of  that  fact 
is  given  by  the  statutes  in  this  state, 
which  delegate  power  to  the  state 
board  of  health,  and  to  municipal- 
ities generally,  to  require  reports  of, 
and  provde  rules  of  quarantine  for, 
diseases  which  are  contagious  and 
dwigerous.  An  ordinance  in  Omaha 
enacted  under  such  power,  provid- 
ing quarantine  of  communicable 
venereal  diseases,  has  been  sustained 
by  our  court  in  Brown  t.  Manning, 
108  Neb.  640, 172  N.  W.  522. 

When  a  physician,  in  response  to 
a  duty  imposed  by  statute,  makes 
disclosure  to  public  authorities  of 
private  confidences  of  his  patient,  to 
the  extent  only  of  what  is  necessary 
to  a  strict  compliance  with  the  stat- 
ute on  his  part,  and  when  his  report 
is  made  in  the  manner  prescribed  by 
taw,  he  of  course  has  committed  no 
breach  of  duty  toward  his  patient, 
and  has  betrayed  no  confidence,  and 
no  liability  could  result  Can  the 
same  privilege  be  extended  to  him  in 
any  instance' m  the  absence  of  an  ex- 
press legal  enactment  imposing  upon 
him  a  strict  duty  to  report?  The 
statute  making  the  "betrayal  of  a 
professional  secret"  misconduct  on 
the  part  of  a  physician  is  in  deroga- 
tbn  of  the  common  law,  and  should 
be  strictly  construed.  We  believe 
the  word  "betrayal" 
is  used  to  signify  a 
wrongful  disclosure 
of  a  professional  secret  in  violation 
of  the  trust  imposed  by  the  patient. 

No  patient  can  expect  that  if  his 
malady  is  found  to  be  of  a  danger- 
ously contagious  nature  he  can  still 
require  it  to  be  kept  secret  from 
those  to  whom,  if  there  was  no  dis- 
closure, such  disease  would  be  trans- 
mitted. The  information  given  to  a 
physiciiin  by  his  patient  though 
confidential,  must,  it  seems  to  us,  be 
ffiven  and  received  subject  to  the 
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qualification  that  if  the  patient's  dis- . 
ease  is  found  to  be 

of    a    dangerous  S'-';SJSSa 
and  so  highly  con-  conmuicRttuu 
tagious    or    infec-  TuSS!^^ 
tlous  a  nature  that 
it  will  necessarily  be  transmitted  to 
others  unless'  the  danger  of  conta- 
gion is  disclosed  to  them,  then  tte 
physician  should,  in  that  event,  if  no 
other  means  of  protection  is  i)ossi- 
ble,  be  privileged  to  make  so  mu(^  of 
a  disclosure  to  such  persons  as  is 
necessary  to  prevent  the  spread  of 
the  disease.    A  disclosure  in  such 
case  would,  it  follows,  not  be  a  be- 
trayal of  the  confidence  ,of .  tift 
patient,   since  the 
patient  must  know, 
when   he   imparts  SgJ^," 
the  information  or 
subjects  himself  to  the  examinatJop, 
that,  in  the  exception  stated,  his  dis- 
ease may  be  disclosed. 

In  order  that  such  a  privilege  of 
making  a  disclosure  be  available  to 
a  physician,  however,  he  must  have 
had  ordinary  skill  and  learning  of 
a  physician,  and  must  have  exer- 
cised ordinary  diligence  and  care  in 
making  his  diagnosis ;  otherwise  be 
could  be  subjected  to  an  action  for 
negligence  in  making  a  wrongful 
report  Harriott  v.  Plimpton,  166 
Mass.  585,  44  N.  E.  992. 

In  making  such  disdosnre  a  plur- 
sieian  must  also  be  governed  by  ue 
rules  as  to  qualifiedly  privileged 
communications  in  slander  and 
libel  cases.  He  must  prove  that  a 
disclosure  was  necessary  to  prevent 
spread  of  disease,  that  the  cosnmn- 
nication  was  to  one  who,  it  was  rea- 
sonable to  suppose,  might  otherwise 
be  exposed,  and  that  he  himself 
acted  in  entire  good  faith,  with  rea- 
sonable grounds  for  his  diagnosis 
and  without  malice. 

The  plaintiff  cites  the  case  of 
Smith  V.  Driscoll,  94  Wash.  441, 
L.R.A.1917C,  1128,  162  Pac.  572, 
and  contends  that  this  case  holds 
that  any  disclosure  by  a  physician 
of  a  confidential  communication 
from  his  patient  is  actionable. 
That  was  a  case  to  hold  a  physician 
liable  for  divulging  professional  se- 
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crets  in  his  testimony  in  court,  and 
when  his  statements  were  claimed 
to  be  not  relevant  nor  pertinent  to 
tiie  issues  involved  in  the  case.  The 
court,  held  the  petition  against  the 
physician  demurrable  under  the  law 
in  that  state,  for  the  reason  that  it 
contained  no  allegations  that  the 
matter  of  which  he  testified  >was 
irrelevant,  and  not  pertinent  to  the 
issues  of  the  case.  In  a  dictum  the 
court  stated :  "Neither  is  it  neces- 
sary to  pursue  at  length  the  inquiry 
of  whetiier  a  cause  of  action  lies  in 
favor  of  a  patient  against  a  physi- 
cian for  wrongfully  divulging  con- 
fidential communications.  For  the 
purposes  of  what  we  shall  say,  it 
will  b^  assumed  that,  for  so  palpable 
a  wrong,  the  law  provides  a 
remedy." 

The  instant  case  is  a  novel  one. 
No  cases  bearing  directb''  upon  the 
question  have  been  cited  by  counsel, 


and  our  search  has  been  unsuccess- 
ful. 

It  appears  to  us  that  the  facts 
disclosed  by  tiie  record  in  this  case 
show  that,  the  occasion  was  priv- 
ileged ;  that  the  defendant  had  rea- 
sonable grounds  for  his  belief;  that 
he  made  no  further  disclosure  than 
was  reasonably  necessary  under  the 
circumstances;  and  that  he  acted  in 
good  faith  and  without  malice. 

Had  the  plaintiff  put  in  issue  any 
of  these  facts,  the  case  should  have 
gone  to  the  jury,  but,  as  we  take  it, 
the  testimony  introduced  raises  no 
issues  upon  those  questions. 

For  ue  reasons  given,  we  recom- 
mend the  case  be  affirmed. 

Per  Cariam: 

For  Hie  reasons  stated  in  the 
foregoing  opinion,  the  judgment  of 
the  District  Court  is  itRrmed,  and 
this  opinion  is  adopted  by  and  made 
the  opinion  of  the  court. 


ANNOTATION. 
LUbffilsr  t4  phifmdam  ot  nvgwHi  tot  diicleMig  prnfaiiin— I 


Search  has  revealed  very  little  in- 
fonnation  upon  this  subject.  As 
stated  in  the  reported  case  (Sihonsen 
V.  SwENSON,  ante,  1250) ,  there  was  no 
privilege  as  to  communications  be- 
tween physician  and  patient  under  the 
tiommon  law.  The  disclosure  of  pro- 
fessional secrets  by  a  physician  is  now 
)?enerally  prohibited  by  statute,  and 
reason  and  the  little  authority  found 
would  seem  to  indicate  that,  as  a  gen- 
eral rule,  he  would  be  liable  for  the 
damages  resulting  to  the  patient  there- 
from. The  reported  case  (Simonsen 
V.  SWBNSON)  ;  Smith  v.  Driscoll  (1917) 
94  Wash.  441,  L.R.A.1917C,  112S,  162 
Pac.  672;  A.  B.  v.  C.  D.  (1905)  7  F. 
CScot)  72,  as  set  out  in  2  Butter- 
worth's  Ten  Years'  Dig.  p.  850,  T  1- 

The  authority  found  for  this  rule  is, 
however,  not  very  strong,  as  such  hold- 
ing in  the  reported  case  (SiMONSEN 
r.  SWENSON)  is  apparently  based  in 
part  at  least  on  a  statute  providing 
that  the  license  of  a  physician  may  be 
revoked  when  he  is  found  guilty  of 
unprofessional  or  dishonorable  con- 
duct, which  is  defined  as  consisting. 


among  other  things,  in  the  betrayal 
of  a  professional  secret  to  the  detri- 
ment of  a  patient. 

Smith  V.  Driscoll,  which  is  suflScient- 
ly  set  out  at  the  close  of  the  opinion 
in  the  reported  case,  was  decided  upon 
a  point  of  pleading,  and  what  is  there 
said  upon  the  question  of  substantive 
law  is  obiter. 

And  the  holding  of  the  case  of  A. 
B.  v.  C.  D.  (1905)  7  F.  (Scot)  72,  is 
based  upon  the  meager  report  of  that 
case  in  Butterworth's  Ten  Years'  Di- 
i^Qst,  vol.  2,  p.  860,  t  li  which  reads 
-IS  follows :  "Information  obtained  by 
a  medical  man  by  examining  or  ques- 
tioning a  patient  is  confidential,  and 
ought  not  to  be  disclosed  to  othors; 
hut  it  must  depend  upon  all  the  cir- 
cumstances of  the  case  whether  any 
disclosure  made  to  others  is  an  action- 
able wrong." 

It  will  be  observed  that  the  decision 
in  the  reported  case  against  liability 
rested  upon  facts  and  circumstances 
which,  in  view  of  the  court,  justified 
the  disclosure  and  protected  the  physi- 
cian even  though  mistaken  in  his 
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diagnosis.  The  opinion,  it  will  be  ob- 
served, applies  the  rules  as  to  quali- 
fladly  privileged  conununieations  in 
libel  and  slander  cases;  summarizing 
in  this  connection  the  necessity  of  dis- 
closure to  prevent  spread  of  the  dis- 


ease; communication  to  one  who,  it 
was  reasonable  to  suppose,  might  oth- 
erwise be  exposed;  good  faith  and  ab- 
sense  of  malice  on  the  part  of  defend- 
ant, and  reasonable  grounds  for  his 
diagnosis,  6.  V.  L 


ABMSTBONG-TURNER  MILUNERY  COMPANY,  Appt, 

V. 

MRS.  E.  ROUND. 

Xansaa  Supreme  Court  —  Jttntutrif  iO,  3930. 
•  (106  Kan.  146,  186  Pac  979.) 

Bzcmptioiis  —  *^tock  in  trade." 

1.  "Stock  in  trade,"  within  the  meaninir  of  the  act  exemplsnajicertain 
property  from  sale  upon  execution  or  other  process,  means  thatform  of 
property  owned  by  a  craftsman  upon  which  he  exercises  his  art,  skill,  or 
workmanship,  and  upon  which  he  uses  the  tools  of  his  trade  or  business. 

[See  note  <m  this  question  beginning  on  page  1269.] 


—  milUner^s  material  for  hats. 

2.  Under  the  eighth  subdivision  of  § 
4700  of  the  General  Statutes  of  1915, 
ex^pting  to  the  head  of  a  family  $400 
worth  of  her  stock  in  trade  from  sale 
upon  execution  or  other  process,  the 
materials  npon  which  a  milliner  exer^ 
cised  her  skill  and  workmanship  tn 
making  and  trimming  women's  hats, 
the  silks,  velvets,  ribbons,  feathers, 
flowers,  hat.  frames,  etc.,  and  the  fin- 
ished hats  made  by  herself,  are  her 
''stock  in  trade,"  and  are  protected 
from  forced  proems  invoked  against 
her  by  a  creditor. 

Headnotes  IS  by  Dawbon,  J. 


—  insurance  —  proceeds  of  exonpt 
property. 

3.  The  proceeds  of  an  insurance  pol- 
icy which  covered  personal  property 
which  was  exempt  from  forced  process 
as  stock  in  trade,  and  which  was  de- 
stroyed by  fire,  stand  in  the  place  of 
the  exempt  property,  and  are  likewise 
^empt'from  forced  process,  and  to  the 
same  extent. 

[See  11  R.  C.  L.  532.] 
Statute  —  construction  —  fordgn  in- 
terpretation. 

4.  The  Kansas  court,  in  construing 
the  state  exemption  law,  does  not  fol- 
low the  decisions  of  other  states. 


ApraAL  by  plaintiff  from  a  judgment  of  the  District  Court  for  Norton 
Couniy  (Falconer,  J.)  in  his  favor  in  part  only,  in  an  action  brought  to 
recover  tije  amount  alleged  to  be  due  for  millinery  goods  sold  by  plaintifL 
to  defenduit,  with  garnishment  against  the  proceeds  of  an  insurance  policy 
covering  the  goods.  Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  E.  N.  Boatman,  for  appellant:  City,  55  Kan.  60,  38  Pac.  219;  18  bye. 
There  is  no  exemption  to  a  mer-    1420 ;  Hillyer  v.  Remore,  42  Minn.  254, 


chant,  or  of  merchandise  bought  for 
resale  at  a  profit. 

Guptil  V.  McFee,  9  Kan.  30;  Bequil- 
lard  V.  Bartlett,  19  Kan.  382,  27  Am. 
Rep.  120;  Ritchie  v.  Kansas,  N.  &  N. 
D.  R.  Co.  56  Kan.  36,  39  Pac.  718; 
r>odge  City  Water  Supply  Co.  v.  Dodge 


44  N.  W.  116. 

The  burden  of  proof  rested  upon  the 
defendant  to  show  herself  entitled  to 
the  exemption  claimed. 

18  Cyc.  1493;  10  R.  C.  L.  p.  901,  § 
62;  Ely  v.  Blacker,  112  Ala.  311,  20 
So.  570;  Joyce  v.  Miller,  59  Iowa,  761, 
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18  N.  W.  664;  Bates  t.  Lyman«  36  Kan. 
634,  12  Pac  83;  ColUer  v.  Monger,  75 
Kan.  660,  89  Pac.  1011. 

An  otder  affecting  a  substantial 
right,  made  in  a  special  proceeding, 
is  a  final  order. 

Carlyle  t.  Smith,  36  Kan.  614,  14 
Pac  156. 

There  are  no  exemptions  at  common 
law»  and*none  exist  except  where  cre- 
ated by  statute.  No  exemption  of  in- 
surance was  provided  by  our  legisla- 
ture. 

.Smith  V.  Ratcliff,  66  Miss.  683,  14 
Am.  St.  Rep.  606,  6  So.  460;  Wooster 
V.  Page,  54  N.  H.  125,  20  Am.  Rep. 
128;  Monniea  v.  German  Ins.  Co.  12 
lU.  App.  240. 

The  proceeds  of  a  sale  of  exempt 
personal  property  are  not  exempt. 

Robinson  v.  Burke,  70  N.  H.  2,  85 
Am.  St  Rep.  595,  45  Atl.  713;  Knabb  v. 
Drake,  23  Pa.  489,  62  Am.  Dec.  352. 

A  policy  of  insurance  is  purely  a 
personal  contract,  and  does  not  attach 
to  or  run  with  the  title  of  the  property. 

14  R.  C.  L.  p.  1365.  §  535;  ShadgeU 
T.  Phillips  &  C.  Co.  131  Ala.  478.  56 
L.R.A.  461.  90  Am.  St  Rep.  96.  81  So. 
20;  Continental  Ins.  Co.  v.  Munns,  120 
Ind.  30,  5  L.R.A.  430,  22  N.  E.  78. 

Mr.  L.  H.  Wilder,  for  appellee: 

Defendant's  millinery  stock  to  the 
amount  of  $400  was  eacempt  to  her  as 
stock  in  trade. 

Bequillard  ▼.  Bartlett,  19  Kan.  386, 
27  Am.  Rep.  120;  Fish  v.  Street,  27 
Kan.  270. 

The  proceeds  of  such  property  in  the 
form  of  Insoranoe  money  are  also  ex- 
empt. 

Tillotaon  Wolcott.  48  N.  Y.  188; 
HuUiken  v.  Winter,  2  Dut.  256,  87  Am. 
Dec  496;  Leavitt  v.  Metcalf.  2  Vt.  342, 

19  Am.  Dec.  718;  Ellis  t.  Pratt  City, 
111  AU.  629,. 83  L.R.A.  264,  66  Am.  St. 
Rep.  76,  20  So.  649;  Crawford  v.  Car- 
roll, 98  Tenn.  661,  26  L.R.A.  415,  42 
Am.  St.  Rep.  943,  27  S.  W.  1010. 

Dawson,  J.,  delivered  the  opinion 
of  the  court: 

This  appeal  calls  for  an  examina- 
tion of  the  Kansas  Exemption  Law, 
so  far  ajB  it  relates  to  "stock  in 
trade." 

The  defendant  kept  a  millinery 
store  in  Norton.  Her  stock  and  fix- 
tures were  destroyed  by  fire.  The 
loss  was  covered  hy  insurance.  The 
defendant  owed  the  plaintiff  about 
$700  on  an  open  account  for  milli- 
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nery  goods*  and  plaintiff  garnisbed 
theproceeds  of  the  insurance  policy. 

The  trial  court  held  that  $400  of 
the  insurance  money  was  exempt  as 
proceeds  of  insurance  upon  defend- 
ant's exempt  stock  in  trade,  but  sus- 
tained the  garnishment  as  to  the 
residue. 

Plaintiff  appeals,  contending  that 
the  millinery  goods  destroyed  by 
the  fire  were  merchandise,  and  not 
stock  in  trade,  and  contending  also 
that,  even  if  the  goods  had  been  ex- 
empt, the  proceeds  of  the  insurance 
policy  which  covered  the  goods  were 
not  exempt. 

The  evidence  disclosed  that  the 
defendant,  who  was  the  head  of  a 
family,  kept  an  ordinary  millinery 
store;  that  her  stock  consisted  of 
shapes  of  hats,  hat  frames,  and 
piece  goods,  such  as  silks,  velvets, 
ribbons,  feathers,  and  flowers,  and 
that  she  used  these  goods  in  trim- 
ming hat  frames  and  in  preparing 
them  for  sale.  She  had  a  separate 
price  for  each  of  these  articles,  and 
the  price  of  each  hat  was  the  sum  of 
the  separate  articles  composing  it. 
plus  a  charge  for  her  skill  and  work 
in  putting  them  together.  Plainti£F 
was  in  the  habit  of  selling  these 
millinery  materials  not  made  up,  as 
occasion  arose,  but  only  about  6  per 
cent  of  her  stock  was  thus  retailed. 
At  the  time  of  the  fire  she  also  had 
on  hand  some  "pattern"  hats  which 
she  bought  and  sold  as  merchan- 
dise, and  about  fifty  hats  which  she 
had  made  up  from  the  mRtftrials  in 
her  stock. 

The  Kansas  Exemption  Statute  is 
very  lenient  towards  debtors,  and  it 
has  stood  for  sixly  years  practical- 
ly unmodified  by  tiie  legislature.  So 
far  as  here  pertinent,  it  reads : 

"Every  person  residing  in  this 
state,  and  being  the  head  of  a 
family,  shall  have  exempt  from  seiz- 
ure and  sale  upon  any  attadiment, 
execution  or  other  process  issued 
from  any  court  in  this  state,  the  fol- 
lowing articles  of  personal  prop- 
erty: .  .  . 

"Eighth,  the  necessary  tools  and 
implements  of  any  mechanic,  miner 
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or  other  person^  used  and  kept  in 
stock  for  the  pnrpose  of  carryinsr  on 
his  trade  or  bnsiness,  and  in  addi- 
tion thereto*  stock  in  trade  not  ex- 
ceeding $400  in  value."  Gen.  Stat. 
1915.  §  4700.' 

"None  of  the  personal  property 
mentioned  in  this  -act  shall  be  ex- 
ea;ipt  from  attachment  or  execution 
for  tile  wages  of  any  clerk,  mechan* 
ic,  laborer  or  servant"  Id.  §  4708. 

See  also  Kaa.  Stat  1859  (Terri- 
torial) chap.  67,  §  11 ;  Comp.  Laws 
1862,  chap.  92,  §  11;  Gen.  Stat 
1868,  chap.  38,  §  3. 

Under  the  humane  and  generous 
purposes  of  this  exemption  clause, 
it  has  been  held  that  the  materials 
out  of  which  watches  are  made,  to- 
gether with  the  finished  watches 
made  by  the  debtor  himself,  are 
stock  in  trade  of  a  jeweler,  and  are 
exempted  firom  execution  if  he  is  the 
head  of  ii  family.  Bequillard  v.  Bart- 
lett,  19  Kan.  382,  syl.  H  4,  27  Am. 
Rep.  120.  It  has  been  held  that  the 
finished  cheeses  made  by  a  cheese- 
maker  herself  were  exempt  from  at- 
tachment as  well  as  the  equipment 
necessary  for  iiiaking  them.  Fish 
V.  Street,  27  Kan.  270.  The  cloth 
and  trimmings  out  of  which  a  mer- 
chant tailor  made  clothing  were  held 
to  be  exempt  as  stock  in  trade.  Rice 
V.  Nolan,  83  Kan.  28,  5  Pac  437. 
Tin  used  for  making  tinware  and 
for  making  a  tin  roof  for  a  building, 
as  well  as  the  tinware  made  by  the 
tinner,  was  held  to  be  exempted  as 
stock  in  trade  in  Miller  v.  Weeks,  46 
Kan.  807^  26  Pac.  694. 

The  critical  student  of  this  exemp- 
tion clause  will  readily  discern  that 
it  exempts  two  distinct  lands  of 
property:  (1)  Tools  and  imple- 
ments for  use  in  the 'debtor's  trade 
or  business;  and  <2)  in  addition 
thereto,  stock  in  trade  to  the  amount 
of  $400  in  value.  Under  our  statute, 
therefore,  "stock  in 
S^^*^..  trade"  means  that 
form  of  property 
owned  by  a  craftsman  upon  which 
he  exercises  his  art,  skill,  or  work- 
manship, and  upon  which  he  uses 
the  tools  of  his  trade  or  business. 


It  seems  clear  that  t))^  materials 
which  composed  the 
defendant's  prop-  materiia 
erty  and  upon 
which  she  exercised  her  craft  as  a 
milliner  constituted  her  stock  in 
trade,  and  up  to  the  value  of  $400 
they  were  exempt  from  seizure  un- 
der forced  process.  Of  course,  the 
"pattern"  hats  were  merchandise; 
but  the  fact  that  a  small  percentage 
of  the  goods  wA  sold  as  merchan- 
dise when  opportunity  offered,  and 
that  they  were  all  susceptible  of  be- 
ing sold  as  merchandise,  did  not  al- 
ter their  inherent  status  as  stock  in 
trade.  18  Cyc.  1420.  Any  other 
view  would  practically  nullify  the 
humane  purposes  of  the  legislature 
in  enacting  the  statute.  The  stock 
in  trade  of  any  artisan  is  susceptible 
of  sale  as  merchandise,  and  it  would 
not  do  to  say  that  if  such  artisan 
dared  to  sell  as  merchandise  a  few 
articles  of  his  stock  in  trade,  he 
would  imperil  or  waive  his  statutory 
exemption  of  $400  worth  of  it  from 
forced  process.  Since  the  margin  of 
insurance  money  above  $400,  upon 
which  plaintiff's  garnishment  was 
allowed  to  operate,  was  more  than 
sufficient  to  equal  the  value  of  the 
"pattern"  hats  sold  as  ordinary  mer- 
chandise, that  detail  of  the  case  will 
need  no  attention. 

It  will  next  be  considered  whether 
the  proceeds  of  the  insurance  policy 
covering  the  exempted  stock  in  trade 
were  likewise  exempt  from  seizure 
under  forced  process.  Appellant  cites 
cases  from  other  jurisdictions  hold- 
ing that  the  proceeds  of  insurance 
upon  exempt  prop^iy  are  not  ex- 
empt But  it  was  held  long  ago  that 
our  Exemption  Law  is  in  effect  a 
Kansas  institution,  to  be  interpreted 
and  applied  in  the 
spirit  of  Kansas  ju- 
risprudence.  and  St'lSr..^.^. 
that  Kansas  leads 
and  does  not  follow  in  the  interpre- 
tation of  laws  of  this  character.  Jen- 
kins V.  McNalU  27  Kan.  5S2,  633.  41 
Am.  Rep.  422 ;  Rice  v.  Nolan,  33  Kan. 
28,  31,-  5  Pac.  437;  Bliss  v.  Vedder, 
34  Kan.  67,  60.  7  Pac.  599,  65  Am. 
Rep.  237.  In  our  own  decisions,  an- 
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alogous  precedents  are  not  wanting. 
It  has  been  held  that»  where  a  span 
of  horses  which  was  exempt  prop- 
erty was  sold  OB  execution,  the- 
money  derived  tbe  s^e  of  the 
horses  was  likewise  exempt,  and 
was  recoverable  by  the  debtor 
without  set-off  by  his  too  insistent 
creditor.  Treat  v.  Wilson,  65  Kan. 
729,  732,  733,  70  Pac.  893.  Where 
a  homestead  was  sold  to  satisfy 
valid  liens,  the  surplus  in  cash 
after  pajrment  of  the  liens  was 
held  to  be  exempt  from  seizure 
by  another  judgment  creditor  who 
held  no  lien,  so  long  as  the  debtor 
intended  to  use  it  in  purchasing  an- 
other homestead.  Mitchell  v.  Mil- 
hoan,  11  Kan.  617,  syl.  HH  3,  4.  In 
Continental  Ins.  Co.  v.  Daly,  33  Kan. 
601,  608, 7  Pac.  168,  it  was  said  that 
the  insurance  money  paid  as  com- 
pensation for  the  loss  of  an  exempt 
property  (a  dwelling  house)  would 
also  foe  exempt,  and  that  the  collec- 
tion of  such  insurance  money  was 
chiefly  the  concern  of  the  heirs  of 
the  insured,  and  not  of  bis  adminis- 
tratrix. 

It  would  not  be  helpful  to  go  very 
far  into  the  decisions  of  other  juris- 
dictions on  the  question  whether  the 
proceeds  of  an  insurance  policy  cov- 
ering exempt  property  are  likewise 
exempt,  for  a  square  conflict  among 
those  decisions  is  discovered  as  soon 
as  we  open  the  books.  In  Iowa,  New 
York,  Texas,  and  California,  the . 
view  to  which  this  court  inclines 
seems,  to  be  upheld,  while  New 
Hampshire,  Illinois,  and  Mississippi 
hold  to  the  contrary.  See  note  in  19 
L.RA.  34. 

In  Rejmolds  v.  Haines,  83  Iowa, 
342, 18  L.R.A.  719,  32  Am.  St.  Rep. 
311,  49  N.  W.  851,  where  a  creditor 
sought  to  garnish  the  proceeds  of  an 
insurance  policy  covering  the  (ex- 
empt) library  of  a  physician,  the 
court  said:  "The  statute  must  be 
liberally  construed,  to  carry  out  its 

gnrpose  and  spirit  .  .  .  The 
ooks,  instruments,  etc.,  of  the  phy- 
sician, and  surgeon,  may  be  kept 
subject  to  the  authority  to  change 
them,  by  sale  or  otJierwiae,  in  order 
to  procure  those  of  better  character 


or  improved  construction.  It  is 
plain  that  the  {diysician  may  sell  Us 
books  and  replace  tbm  1^  better 
ones.  Such  sale  is  a  prc^per  use  cut 
his  books  and  instruments  in  his 
profession.  Another  inroper  use  at 
his  books  and  instruments  is  their 
preservation  from  injury  and  de- 
struction. He  may  insure  them,  to 
protect  himself  and  family  from 
loss  from  fire.  The  fact  that 
they  were  insured  would  not  makt 
th^  subject  to  his  debts.  If  ttw}- 
are  destroyed  fay  fire,  the  indenmit}' 
secured  by  insurance,  stands  in 
the  place  of  the  books.  It  is  in- 
tended to  preserve  the  physician's 
library  by  securing  means  for  its 
restoration  after  it  is  lost  by  fire. 
Surely  that  indemnity  which  is  the 
indebtedness  of  the  insurance  com- 
pany, or  the  money  paid  by  it,  stands 
in  the  place  of  the  library,  and  ongfat 
to  be,  as  it  is,  exempt  from  execu- 
tion. The  money  due  on  the  policy 
stands  in  the  place  of  the  propertj- 
destroyed,  and  this  must  be  true 
whether  the  money  takes  the  pliict 
of  the  property  by  contract,  or  is  ae- 
quired  in  invitum  by  proceeding 
against  the  owner." 

See  also  18  Gyc.  1444;  11  R.  a  t 
532. 

We  doubt  if  either  the  true  intw- 
est  of  creditors  or  the  interest  of  the 
debtor  or  of  society  would  be  served 
by  a  narrow  construction  of  our  Ex- 
emption Law.  If  this  woman  is  to 
discharge  her  duty  to  her  familyr- 
and  that  is  the  chief  concern  of  ex- 
emption acts  (18  Cyc.  1374),— die 
should  be  protected  and  encouraged 
to  reimbark  in  her  vocation  and  to 
reinvest  the  proceeds  of  the  insur- 
ance in  a  new  supply  of  her  stock  in 
trade.  She  will  thus  relieve  sodetr 
of  concern  touching  the  support  of 
her  family,  and  she  will  be  enabled 
in  time  to  pay  the  plaintiff  creditor 
all  that  she  justly  owes.  It  was  on 
the  faith  of  her  honesty,  ability,  and 
diligence  in  the  pursuit  of  her  revo- 
cation that  plaintiff  sold  goods  to  ber 
upon  an  open  account,  and  not  on 
the  assumption  that  it  could  seize  aO 
her  insurance  money  if  a  fire  should 
destroy  her  exempt  stock  in  trade- 
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If  aD  the  insnruice  money  which  policy  of  this  state  ia 
stands  in  the  place  of  defendant's 
stock  in  trade  is  subjected  to  plain- 
tiiTs  gaxnisiunent, 
this  woman  will 
have  no  means  with 
which  to  resume  her 
business.  The  oft-declared  public 
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that  she 
should  be  encouraged  to  do  sa 

The  trial  court's  judgment  with- 
h(^ing  ^00  of  the  insurance  money 
from  forced  process  and  sustainiixg 
the  plaintiiTs  garnishment  as  to  the 
residue  was  correct 
The  judgment  is  affirmed. 


ANNOTATION. 


What  it  "stock  in  trade' 

As  Imalvdlac  •■17  c»oda  aMBof  Mtomd 
br  dabtor. 

In  some  jurisdictions,  the  statute 
eacempting  a  "stock  in  trade"  so  close- 
ly connects  it  with  the  tools  and  im- 
plements of  an  artisan  that  the  courts 
construe  the  statute  as  exempting  only 
a  stock  of  goods  manufactured  or  con- 
stituting raw  material  for  manufac- 
ture by  the  debtor.  Be  Jones  (1872) 
2  Dill.  348,  Fed.  Cas.  No.  7.446  (Kan- 
sas statute) ;  Gnptil  McFee  (1872) 
9  Kan.  30;  Bequillard  v.  Bartlett 
(1877)  19  Kan.  382,  27  Am.  Rep.  120; 
Rice  V.  Nolan  (1885)  83  Kan.  28,  5 
Fac  437;  Miller  v.  Weeks  (1891)  46 
Kan.  307,  26  Fac.  694;  Wilson  v.  El- 
liot (1866)  7  Gray  (Mass.)  69;  Reed 
V.  Neale  (1867)  10  Gray  (Mass.)  242; 
Rayner  v.  Whicher  (1868)  6  Allen 
(Mass.)  292;  Eager  v.  Taylor  (1864) 
9  Allen  (Mass.)  156;  Grimes  v.  Bryne 
(1858)  2  Minn.  89,  Gil.  72;  McAbe  v. 
Thompson  (1880)  27  Minn.  134,  6  N. 
W.  479;  Prosser  v.  Hartley  (1886)  35 
BUnn.  840,  29  N.  W.  156;  Hillyer  v. 
Remore  (1890)  42  Minn.  254,  44  N.  W. 
116.  And  see  the  reported  case  (Arm- 
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The  statutes  of  Kansas  and  Miune- 
•iota  are  identical,  exempting  "the 
tools  and  implements  of  any  mechanic, 
miner,  or  other  person,  used  and  kept 
for  the  purpose  of  carrying  on  his 
trade  or  business,  and,  in  addition 
thereto,  stock  in  trade."  not  exceeding 
a  certain  sum.  The  court  held  in 
Grimes  v.  Bryne  (1858)  2  Minn.  89, 
Gil.  72,  that  this  statute  applied  only 
to  the  stock  in  trade  kept  and  used  by 
persons  using  tools  and  implements  in 
their  trade  or  business,  and  that  it  did 
not  exonpt  the  stock  in  trade  kept  for 
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sale  by  a  merchant .  or  shopkeeper. 
See  to  the  same  effect;  Prosser  v. 
Hartley  (1886)  35  Minn.  340,  29  N. 
W.  166.  In  Grimes  v.  Bryne  (Minn.) 
supra,  it  was  said:  "In  addition  to 
what?  Why,  manifestly,  in  addition 
to  the  tools  and  implements  above  ex- 
'  empted.  The  legislature  did  net  in- 
tend to  leave  the  tools  of  the  shoe- 
maker and  hantess  maker  in  his  hands, 
and  deprive  him  of  the  means  of  using 
them;  they  gave  him  a  stock  of  ma- 
terial to  work  upon  to  render  the  previ- 
ous exemption  of  some  utility.  The 
two  clauses  must  stand  together  to 
bring  either  in  harmony  with  the  spirit 
of  the  law;  the  stock  would  be  worQi- 
less  without  the  tools,  and  the  tools 
idle  without  the  stock.'* 

Following  the  previous  decisions.  It 
was  held  in  Hillyer  v;  Remore  (1890) 
42  Blinn.  264,  44  N.  W.  116,  that  al- 
though the  statutory  exemption  did 
not  extend  to  the  stot^  in  trade  of  a 
mere  merchant,  the  articles  manufac- 
tured by  a  milliner,  in  whole  or  in 
part,  were  exempt,  and  that  it  made 
no  difference  that  th^  were  placed  on 
sale  with  the  nonexempt  goods. 

And  in  McAbe  v.  Thompson  (1880) 
27  Mmn.  134,  6  N.  W.  479,  it  was  held 
that  unfinished  burial  cases  were  ex- 
empt as  "stock  in  trade"  when  owned 
and  held  by  a  manufacturer  for  the 
purpose  of  being  so  finished  and  made 
fit  for  use  by  him.  It  was  said  that 
the  term  "stock  in  trade"  had  refer- 
ence to  any  materials  belonging  to  a 
mechanic,  and  which  he  had  provided 
and  held  for  the  purpose  of  enabling 
him  to  make  their  use  a  beneficial  or 
profitable  one  as  a  means  of  support. 
It  was  further  stated  that  it  included 
all  the  materials  procured  and  hehl 
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for  that  purpose,  in  whatever  condi- 
tipn  or  state  of  preparation  for  use 
they  might  b^,  so  tiiat  they  were  suit- 
able and  adapted  to  the  end  in  view 
and  to  the  particular  business  in 
which  the  merchant  was  engaged, 
wherein  the  use  of  such  tools  was  nec- 
essary. 

In  Gaptil  v.  McFee  (1872)  9  Kan. 
30,  meats  and  the  like,  constituting 
the  stock  of  a  meat  market,  were  held 
not  to  be  exempt,  following  Grimes 
V.  Bryne  (Minn.)  supra. 

In  the  case  of  Re  Jones  (1872)  2 
Dill.  348,  Fed.  Cas.  No.  7,446,  the  court 
held  that  the  Kansas  statute  exempted 
goods  purchased  and  held  by  a  mer-. 
chant  tailor,  not  with  a  view  to  selling 
Aem,  but  for  the  purpose  of  making 
them  op  into  clothing  for  custmners  on 
'         ftpeclal  orders. 

So,  in  Rice  t.  Nolan  (1886)  83  Kan. 
28,  6  Pac.  437,  it  was  held  that  a  mer- 
chant tailor  was  entitled  to  an  exemp- 
tion of  the  stock  in  trade  of  cloth  and 
trimmings  oat  of  which  he  made  cloth- 
ing. 

The  same  rale  was  stated  in  Be- 
quillard  v.  Bartlett  (1877)  19  Kan. 
382,  27  Am.  Rep.  120,  wherein  the  evi- 
dence showed  that  the  plaintiff  was  a 
watchmaker  and  jeweler  by  trade,  and 
mat  ha  carried  on  the  business,'all  in 
one  ro<mi,  of  making  and  repairing 
i^atdies  and  jewelry,  and  of  buying 
and  selling  watches  and  jewelry.  He 
kept  one  lamp  to  light  this  room,  two 
show  cases  in  which  to  show  and  dis- 
play his  watches  and  jewelry,  two 
tables  on  which  to  support  the  show 
cases,  and  one  Iron  frame  to  protect 
one  of  the  show  cases.  These  articles 
were  all  used  in  the  plaintiff's  busi- 
ness, and  were  so  used  with  respect 
.  to  the  goods  manufactured  by  the 
plaintiff  himself,  as  well  as  to  those 
purchased  of  others.  The  defendant, 
as  assignee  for  the  benefit  of  the  plain- 
fjfPs  creditors,  took  possession  of  all 
these  articles,  and  also  took  thirty- 
deven  articles  of  jewelry  manufac- 
tured by  the  plaintiff  himself  for  the 
purpose  of  sale,  and  kept  by  him  for 
tiat  purpose.  Several  of  these  thirty- 
.seven  articles  were  not  fully  completed 
when  the  defendant  took  them,  but  the 
most  of  them  were.    The  defendant 


also  took  a  large  number  of  other  arti- 
cles of  jewelry  purchased  by  the  plain- 
tiff for  sale,  and  kept  by  him  for  that 
purpose.  The  ctnirt  said:  "Thet  words, 
'stock  in  trade,'  we  think,  are  broad 
enough  to  cover,  not  only  the  raw 
materials  from  which  the  mechanic  in- 
tends to  manufacture  goods,  bat  also 
to  cover  the  manufactured  goods  thrat 
selves;  and  they  are  also  broad  enough 
to  cover  not  only  goods  manufactured 
for  particular  customers  upon  special 
orders,  but  also  to  cover  goods  manu- 
factured for  sale  to  customers  gen- 
erally, or  to  any  person  who  might 
afterward  choose  to  purchase.  Some 
mechanics  or  tradesmm,  like  tailors, 
manufacture  nearly  all  tiieir  goods 
upon  special  orders,  while  others,  like 
miners  of  coal  (and  the  statute  spe- 
cially mentions  'miners') ,  prepare 
their  goods  for  customers  generally, 
and  without  reference  to  special  or- 
ders, or  to  whom  any  specific  articles 
shall  go.  Now  we  would  suppose  that 
the  coal  procured  by  a  miner  for  eua- 
tomers  generally  would  be  equally  ex- 
empt with  the  coat  made  by  a  tailor 
for  a  particular  customer.  The  amount 
exempted  as  'stock  in  trade'  is,  of 
course,  limited;  and  if  the  mechanic, 
miner,  or  tradesman  takes  a  portion  of 
It  in  noanufactured  goods,  he  cannot, 
of  course,  take  so  much  of  it  in  raw 
material.  In  the  aggregate,  the  value 
of  the  articles,  manufactured  and  an- 
manufactured,  exempted  as  'stock  in 
trade,'  cannot  exceed  ^00.*' 

And  in  Miller  v.  Weeks  (1891)  46 
Kan.  807,  26  Pac.  694,  it  was  held  Oat 
the  stock  in  trade  of  a  tinner,  neces- 
tiary  to  carry  on  the  trade  of  a  tinner, 
and  used  for  that  purpose,  was  exempt 
from  seizure  and  sale  under  the 
emption  Law. 

In  the  reported  case  (ArustkonG- 
TuitNER  MiLUNEEY  Co.  V.  RouND,  ante. 
1256)  it  is  held  that  the  material  used 
by  a  milliner,  and  on  which  she  exer- 
cises her  craft,  constitute  her  stock 
in  trade,  and  are  exempt  to  the  stato- 
tory  amount. 

In  Massachusetts  the  statute  ex- 
empts "materials  and  stock  designed 
and  procured**  by  a  debtor,  and  ''neces- 
sary for  carrying  on  his  trade  aod 
business,  and  intencted  to  be  used  and 
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wrought  therein."  In  Wilson  v.  Elliot 
11866)  7  Gray  (Mass.)  69,  in  denying 
an  exemption  to  a  stock  of  goods,  con- 
sisting of  the  customary  assortment 
of  dry  goods  and  groceries  of  a  "coun- 
try store,"  the  court  said:  "In  his 
business  as  a  «ountiy  storekeeper,  the 
plaintiff  had  no  work  to  do  which  re- 
quired to  be  wrought  1^  the  aid  and 
instrumentality  of  tools  and  imple- 
ments. In  that  respect,  bis  business 
bore  no  resemblance  to  the  occupation 
or  the  necessities  of  the  artisan,  me- 
chanic, or  actual  cultivator  of  the 
soil.  The  real  purpose  and  meaning 
of  the  provisions  of  these  statutes 
seem  to  be  fully  developed  in  the  re- 
cent act  of  the  legislature,  in  which 
the  materials  and  stock  of  the  debtor, 
to  be  exempted  from  attachment,  are 
described  to  be  such  as  are  designed 
and  procured  by  the  debtor  for  carry- 
ing on  his  trade  and  business,  and  nec- 
essary therefor,  and  intended  to  be 
used  and  wrought  therein.  .  .  .  The 
property  of  which  the  plaintiff  was 
possessed,  at  the  time  of  his  applica- 
tion for  the  benefit  of  the  act  for  the 
relief  of  insolvent  debtors,  not  having 
been  of  that  description,  nor,  within 
the  meaning  of  the  provisions  of  law, 
exempt  from  attachment,  passed  by  as- 
signment to  the  defendants."  See  to 
the  same  effect,  Reed  v.  Neale  (1857) 
10  Gray  (Biass.)  242.  In  Eager  v. 
Taylor  (1864)  9  Allen  (Mass.)  156,  it 
appeared  that  the  plaintiff  was  an  in~ 
solvent  debtor,  and  for  fifteen  years 
had  carried  on  the  business  of  nuJdng, 
r^airing,  and  painting  carriages,  and 
making  harnesses,  and  had  a  general 
manufactory  and  place  of  business, 
and  a  general  superintendence  of  the 
whole  business  and  of  the  men  em- 
ployed. He  kept  on  hand  articles  to  be 
used  in  these  occupations,  and  would 
'tccasionally  sell  any  of  them  to  a  cus- 
tomer or  stranger,  if  called  for,  but 
he  never  advertised  or  held  himself 
out  as  a  vendor  of  any  of  them.  He 
originally  learned  the  trade  of  paint- 
ing, but  afterwards  became  acquainted 
with  other  branches  of  his  business, 
and  could  himself  perform  work  in  all 
of  them.  In  August,  1861,  he  went 
into  insolvency,  and  the  defendant, 
who  was  his  assignee  in  insolvency, 


delivered  to  him  all  the  stock  and  tools 
belonging  exclusively  to  the  painting^ 
department,  amounting  to  $10  in  value, 
and  sold  the  rest,  which  were  worth 
over  $100,  without  the  plaintiff's  con- 
sent. It  was  held  that  the  fact  that 
the  plaintiff  occasionally  sold  articles 
to  a  customer  from  his  stock  would 
not  render  them  liable  to  be  seized  on 
execution,  as  the  articles  were  in  real- 
ity kept  for  the  purpose  of  being  used 
in  his  own  business.  In  Rayner  v. 
Whicher  (1863)  6  Allen  (Mass.)  292, 
the  court,  after  quoting  the  statute, 
said:  "As  to  this  class  of  articles,  an 
essential  element  in  their  exemption 
from  attachment  is,  that  they  are 
goods  intended  by  the  debtor  to  be 
used  in  carrying  on  his  trade  and  busi- 
ness. If,  therefore,  it  appears  that  the 
debtor  having  such  stock  or  materlalH 
designed  and  procured  for  carrying  on 
his  trade  and  business,  the  entire  value 
of  which  exceeds  $100,  changes  his 
purpose  to  use  the  same  in  his  busi- 
ness, and  determines  to  sell  the  same, 
and  does  in  fact  sell  the  same  to  a 
third  person,  such  bargain  being  made 
to  defraud  creditors,  and  this  pur- 
pose being  participated  in  by  the  ven- 
dee, the  conveyance  gives  no  title  to 
the  purchaser,  and  the  same  may  be 
claimed  and  held  by  the  assignee,  in 
an  action  against  the  purchaser. 
Stevenson  v.  White  (1862)  5  Allen 
(Mass.)  148.  The  right  of  the  as- 
.^ignee  to  recover  for  the  kid  skins, 
linings,  rubber  gorings,  and  shoe  up-, 
pers,  articles  alleged  to  be  exempt  af^ 
stock  and  materials,  may  be  sustained 
under  the  rule  of  law  above  stated,  if 
the  same  are  held  by  a  sale  made  un- 
der such  circumstances." 

As  imolmdinc  (oods  bouslit  for  resale 
by  debtor. 

In  some  jurisdictions  an  exemption 
of  a  "stock  in  trade"  is  held  to  extend 
not  only  to  the  stock  o£  an  artisan,  but 
to  that  of  a  merchant,  purchased  by 
him  for  resale.  Re  BJomstad  (1878) 
9  Biss.  13,  Fed.  Cas.  No.  1,453  (Wis- 
consin statute) ;  Martin  v.  Bond 
nSOO)  14  Colo.  466,  24  Pac.  326;  Weil 
V.  Nevitt  (1892)  18  Colo,  10,  31  Pac. 
487;  Stewart  v.  Welton  (1875)  32 
Mich.  56;  Hutchinson  v.  Roe  (1880) 
44  Mich.  389.  «      W.  870;  Fischer  v. 
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Mclntyre  (1887)  66  Mich.  681,  3S  N. 
W.  762;  Wicker  v.  Comstock  (1881)  52 
Wta.  815,  9  N.  W.  25.  Compare  Re  Pea- 
body  (1877)  16  Nat.  Bankr.  Reg.  243, 
Fed.  Cas.  No.  10,866  (Colorado  stat- 
ute) ;  Ex  parte  Robinson  (1876)  7  Biss. 
125,  Fed.  Cas.  No.  11,933  (Wisconsin 
statute);  Walsch  v.  Call  (1873)  32 
Wis.  159. 

The  exemption  statutes  of  Colorado 
and  Wisconsin  contain  the  following 
provision:  "The  tools  and  implements 
or  stock  in  trade  of  any  mechanic, 
miner  or  other  person,  used  and  kept 
for  the  purpose  of  canying  on  his 
trade  or  business,  not  exceeding  $200 
in  value."  The  use  of  the  disjunctive 
"or"  la  the  language,  "the  tools  and 
implements  or  stock  in  trade  of  any 
mechanic,  miner  or  other  person,"  is 
deemed  to  indicate  a  purpose  of  pro- 
viding for  two  classes  of  persons ;  that 
is  to  say,  for  mechanics,  miners,  and 
(^ers,  to  the  exercise  of  whose  trade 
or  business  tools  or  implements  are 
necessary,  and  to  another  class  of  per- 
sons, like  merchants,  to  whose  busi- 
ness stock  in  trade  is  essential,  but 
tools  and  implements  are  not.  Wicker 
V.  Comstock  (1881)  62  Wis.  315,  9  N. 
W.  26,  wherein  the  court  said:  "Look- 
ing through  these  statutes  we  find  no 
adequate  provision  in  favor  of  mer- 
chants or  shopkeepers  as  a  class,  un- 
less it  is  contained  in  the  statute  un- 
der consideration.  Their  little  stocks 
in  trade  may  be  as  indispensable  to 
the  support  of  their  families  as  are 
the  tools  of  thi  mechanic  or  miner,  the 
press  and  types  of  the  printer,  or  the 
library  to  the  lawyer.  Why  should 
they  not  have  the  same  protection  as 
the  others?  And  when  we  find  lan- 
guage in  a  statute  which  may  fairly 
be  construed  as  giving  them  the  same 
protection  extended  to  other  classes 
of  debtors,  why  should  not  that  con- 
struction be  adopted?" 

A  like  construction  was  put  on  the 
Wisconsin  statute  in  the  case  of  Re 
Bjorostad  (Fed.)  supra,  wherein  it 
was  held  that  the  stock  of  a  merchant 
was  exempt,  the  court  saying:  '1 
t^iink,  at  any  rate,  the  language  will 
fairly  bear  this  construction.  It  is 
ce'Hainly  broad  enough,  if  interpreted 
anyway   literally,   to   include  mer- 


chants, and  considering  the  beoeficent 
purpose  of  the  law  to  make  reasonable 
and  equal  provision  for  all  classes  of 
the  community,  I  am  disposed  to  think 
that  the  maxim  "noscitur  a  aociis" 
should  not  in  this  case  prevail  overall 
other  principles  of  construction,  so  as 
to  deny  to  so  large'and  useful  a  class 
of  the  community  an  equal  participa- 
tion and  enjoyment  of  the  Exemption 
Law." 

But  in  the  case  of  Ex  parte  Robin- 
son (1876)  7  Biss.  125,  Fed.  Cas.  No. 
11,933,  a  different  conclusion  was 
reached.  The  court  so  construed  tha 
Wisconsin  statute  as  to  deny  to  a  mer- 
chant exemption  as  to  his  stock  in 
trade.  It  was  said:  "Now  can  it  be 
said  that  any  article  which  a  merchant 
buys  merely  for  the  purpose  of  ex- 
changing for  money  or  other  valaable 
property,  or  that  a  watch  bought  by  i 
jeweler  for  the  purpose  of  selling,  is 
a  part  of  the  stock  in  trade  used  sod 
kept  for  the  purpose  of  carrying  on 
his  business?  He  buys  to  exch&ntre; 
he  does  not  use  and  keep  it  for  the 
purpose  of  carrying  on  his  business, 
whereas  the  tools  and  implements,  or 
any  other  article  that  a  mechanic  or 
miner  uses  and  keeps  for  carrying  a 
his  business,  is  something  differeat 
For  example,  take  the  case  of  jeweler; 
while  it  may  be  said  that  the  wstelws 
or  silverware  or  jewels  which  be  boTS 
simply  to  exchange  for  money  are  sot 
used  and  kept  for  the  purpose  of  ca> 
rying  on  his  business,  yet  other  thisjES 
about  his  establishment,  as  show  cases 
and  all  the  instruments  connected 
with  the  business,  are  used  and  kfft 
for  that  purpose,  just  as  the  tools  or 
implements  of  a  mechanic  are  used 
and  kept.  I  am  not  aware  that  this 
view  of  the  case  has  been  taken  by 
the  supreme  court  of  this  state,  bat  it 
seems  to  me  to  be  worth  consideration, 
and  there  may  be  some  doubt  whether 
a  proper  construction  of  this  language, 
when  examined  critically,  can  refer 
to  articles  purchased  simply  for  ex- 
change. They  may  be  said  not  to  be 
used  and  kept  for  the  purpose  of  ear^ 
rying  on  a  man's  business,  but  to  con- 
stitute the  business  itself.  But  how- 
ever this  may  be,  I  think  it  i^  clear 
that  this  case  is  not  within  any  of  tto 
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decisions  which  have  been  made  by 
the  supreme  court  of  this  state.'* 

In  Martin  t.  Bond  (1890)  14  Colo. 
466, 24  Pac.  S26,  a  writ  of  attachment 
vas  served  on  the  defendant,  and  the 
latter  claimed  that  a  portion  of  the 
property  levied  on  was  exempt  under 
fills  statute,  alleging  that  she  pos- 
sessed a  stock  of  merchandise  with 
which  she  carried  on  a  business.  The 
court,  following  the  decision  of  Wick- 
er V.  Comstock  (Wis.)  supra,  held  that 
the  statute  applied  to  a  merchant  or 
shopkeeper  as  well  as  to  a  mechanic, 
aftad  that  the  defendant  was  entitled  to 
the  exemption. 

Walseh  V.  Gall  (1873)  32  Wis.  159, 
was  an  action  to  recover  the  posses- 
sion of  certain  liquors,  and  it  appeared 
on  the  trial  that  the  defendant  seized 
the  liquors  by  virtue  of  a  writ  of  at- 
tachment against  the  property  of  the 
plaintiffs.  It  further  appeared  that 
at  the  time  of  the  seizure,  the  plain- 
tiffs were  engaged  in  keeping  a  saloon 
for  the  sale  of  liquors  by  the  glass,  to 
be  drunk  on  the  premises,  and  they 
had  no  license  to  do  so  from  the  prop- 
er village  authorities.  It  was  held 
that  the  plaintiffs  were  not  entitled  to 
the  statutory  exemption,  the  court 
saying:  'The  question  to  be  deter- 
mined is,  therefore,  whether  the  stock 
in  trade  of  the  plaintiffs,  who  were 
thus  unlawfully  engaged  in  the  busi- 
ness of  selling  intoxicating  liquors, 
was  exempt  law  from  seisure  on  at- 
tachment It  seems  almost  too  clear 
to  admit  of  argument  or  dispute  that 
this  question  must  be  answered  in  the 
negative.  If,  when  the  liquor  was 
seized,  the  plaintiffs  had  not  been  en- 
gaged in  any  business,  the  liquor 
would  most  certainly  have  been  liable 
to  seizure  on  the  attachment.  For  in 
such  case  the  essential  condition  of 
the  exemption,  that  the  property  must 
he  used  and  kept  for  the  purpose  of 
carrying  on  the  trade  or  business  of 
its  owner,  could  not  be  complied  with. 
Now,  the  doctrine  that  while  the  plain- 
tiffs obeyed  the  law  their  property  was 
liable  to  seizure,  but  as  soon  as  they 
Elated  the  law  and  committed  a  mis- 
demeanor, perhaps  scores  tit  tiiem,  by 
nigaging  in  an  unlawful  business,  the 
Mune  properly  became  exempt  from 


seizure,  cannot  be  tolerated  for  a  mo- 
ment." ^ 

But  in  Weil  v.  Nevitt  (1892)  18  Colo. 
10,  31  Pac.  487,  it  appeared  that  the 
debtor  was  engaged  in  the  liquor  busi- 
ness, and.  while  thus  engaged  a  por- 
tion of  his  stock  of  liquor  was  levied 
on  by  virtue  of  an  execution  in  favor 
of  the  defendant.  In  holding  that  the 
debtor  was  entitled  to  have  this  prop- 
erty exempted,  the  court  said:  "No 
matter  what  opinion  individuals  may 
entertain  regarding  the  Kcpediency  or 
morality  of  the  liquor  traffic,  so  long 
as  the  government  recognizes  the  sale 
of  Intoxicating  liquors  as  lawfdl,  any- 
one regularly  carrying  on  business  as 
a  saloon  keeper  is  entitled  to  have  his 
property  in  such  liquors  protected  the 
same  as  other  property ;  he  is  a-  liquor 
merchant,  and  his  liquors  are  his 
'stock  in  trade.* " 

In  the  case  of  Re  Peabody  (1877) 
16  Nat.  Bankr.  Reg.  248,  Fed.  Gas.  No. 
10,860,  it  was  held,  under  tiie  Colo- 
rado act,  that  the  stock  In  trade  of  a 
merchant  was  not  exempt. 

In  Fischer  v.  Mclntyre  (1887)  66 
Mich.  681,  38  N.  W.  7«2,  it  was  held 
that  masquerade  Suits  owned  by  a 
tailor,  which  had  been  made  by  him 
during  times  when  there  was  no  work 
in  his  trade,  and  kept  by  him  for  rent- 
ing out,  were  exempt  under  a  statute 
exempting  "the  tools,  implements,  ma- 
terials, stock,  apparatus  ...  or 
other  things  to  enable  any  person  to 
carry  on  the  profession,  trade,  occupa- 
tion, or  business  in  which  he  is  wholly 
or  principally  engaged."  Under  the 
same  act  in  Hutchinson  v.  Roe  (1880) 
44  Mich.  389,  6  N.  W.  870,  the  court 
held  to  be  exempt  a  small  quantity  of 
shingles  and  lumber  owned  by  a  car- 
penter, which  he  was  using  In  the 
erection  of  a  house  on  his  homestead. 
In  Stewart  v.  Welton  (187S)  S2  Mich. 
56,  an  action  of  trespass  in  justice's 
court  for  the  unlawful  taking  of  cer- 
tain property,  it  was'  shown  that  the 
plaintiff's  principal  -business  was 
blacksmithing,  and  during  his  leisure 
hours  he  manulactured  wagons  and 
whippletrees  for  dale,  the  proceeds  to 
be  used  in  canying  on.  his  basinoBS. 
The  defendants 'clahned^to- have  pur- 
chased tlie  properl^'-M  an  execution 
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sale.  It  was  held  that  the  property 
ahould  be  exempted,  the  court  saying: 
It  is  very  evident  that,  to  sustain 
this  position  and  hold  that  the  prop- 
erty in  question,  under  the  facts  as 
found  in  this  case,  was  subject  to  seiz- 
ure and  sale  upon  execution',  would  be 
to  discourage  debtors  engaged  in  a 
profession*  trade,  or  occupation  from 
makbkg  proper  use  of  their  leisure 
time,  and  thus  prevent  them  from  ef- 
fectually and  profitably  carrying  on 
their  principal  business.  A  jeweler 
who  is  principally  engaged  in  cleaning 
and  repairing  watches  and  jewelry 
surely  may  employ  his  leisure  time  in 
finishing  and  completing  watches  pur- 
chased by  him  in  a  rough  and  unfin- 
ished condition,  and  then  offer  them 
for  sale.  If,  however,  under  such  cir- 
cumstances they  would  be  subject  to 
seizure  by  his  creditors  whenever  fin- 
ished, then  he  had  better  have  re- 
mained idle,  so  far  as  himself  and 
family  would  be  concerned,  than  to 
have  invested  what  little  means  he 
otherwise  might  have  appropriated  to 
their  support,  thereby  losing  what  he 
invested  and  his  labor  besides.  The 
mechanic,  who,  in  order  to  support 
himself  and  family,  must  have  no  idle 
moments,  in  case  he  cannot  obtain  cus- 
tom work  sufficient  to  keep  him  busily 
engaged  all  the  time,  must  he  remain 
idle,  although  by  so  doing  those  de- 
pendent on  his  exertions  are  suffering 
for  the  bare  necessaries  of  life?  Or 
can  he,  when  not  otherwise  engaged, 
make,  either  in  whole  or  in  part,  isome 
article  properly  pertaining  to  his  prin- 
cipal business,  then  sell  the  same,  and 
from  the  proceeds  of  such  sale  replen- 
ish his  stock  and  continue  bis  busi- 
ness? We  have  no  doubt  but  that  he 
has  this  right,  and  that  all  such  prop- 
erty, not  exceeding  in  value  the  limit 
fixed  by  the  statute,  would  be  exempt, 
not  only  before,  but  after  its  comple- 
tion, and  while  being  offered  for  sale." 

In  Edgewood  Distilling  Co.  v.  Rosser 
(1914)  116  Va.  624.  82  S.  E.  716,  the 
action  was  brought  by  the  infant  chil- 
dren of  a  deceased  debtor  to  recover 
alleged  exemptions  due  from  the  pro- 
ceeds of  the  personal  estate.  It  was 
claimed  by  the  creditors  of  the  estate 
that  the  exemptioos  should  not  be  al- 


lowed, as  the  statute  provided  that 
snch  exemption  "shall  not  be  claimed 
or  held  in  a  shifting  stock  of  merchan- 
dise." The  evidence  showed  that  the 
deceased  had  been  a  retail  liquor  deal- 
er. The  court,  in  holding  that  the 
claimants  were  entitled  to  the  exemp- 
tion, said :  "The  exemption,  in  this  in- 
stance, does  not  come  within  the  in- 
hibition. It  is  true  the  fund  in  ques- 
tion is  in  part  the  product  of  the  sale 
of  goods  in  stock  in  Ro8ser*8  lifetime, 
and  at  that  time  constituted  a  shifting 
stock  of  merchandise  within  the  mean- 
ing of  the  prohibition;  but  upon  hiB 
death,  by  operation  of  law,  title  to  all 
his  personal  assets  devolved  upon  his 
administrator,  who  had  neither  added 
to  the  stock  by  purchase  nor  dimin- 
ished it  by  sale.  In  other  words,  the 
business  absolutely  terminated  with 
the  death  of  Rosser,  and  the  stock 
ceased  to  be  shifting  and  became  fixed 
and  stable,  and  sd  remained  intact  un- 
til, as  renoarked,  it  was  converted  into 
money  by  the  administrator  by  a  sale 
at  public  auction  and  in  bulk." 

In  Endrizzi  v.  Peto  (1917)  —  R  C. 
— ,  [1917]  1  West.  Week.  Rep.  1439,  it 
was  held  that  the  safe,  cash  register, 
and  counter  of  a  merchant  were  "stock 
in  trade"  within  a  proviso  of  the  Ex- 
emption Law,  and  hence  not  exempt 
from  seizure.  The  court  said:  "The 
defendant  here  is  a  trader.  If  he  were 
just  planning  to  enter  into  business 
as  a  trader,  he  must  fkcst  ascertain 
what  he  needs  to  carry  on  hia  business 
and  what  capital  would  be  required. 
I  should  be  of  the  opinion  that  what- 
ever he  would  need  to  carry  on  his 
business,  not  only  of  merchandise 
which  he  places  upon  his  shelves  or 
counter  for  sale,  but  such  other  ma- 
terials as  he  would  need  for  measur- 
ing, weighing,  or  cutting  such  mate- 
rials, or  for  keeping  his  book^,  or  cash 
in  connection  with  his  business,  would 
constitute  the  'stock  in  trade  of  his 
business.'  .  .  .  I  am  of  the  opinion, 
therefore,  that  the  goods  in  question 
here  come  within  the  meaning  of  the 
phrase  'stock  in  trade  of  the  defend- 
ant's business,'  and  are  consequently 
not  exempt  from  seizure." 

E.  C.B. 
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JOHN  O'CONNOR,  Appt 

Jflitfiewte  Supreme  Court  ~- FehruaVif  6,  t9Z0. 

(—  Minn.  — .  176  N.  W.  166,) 

Highway  —  trees     right  of  public. 

1.  Section  2560,  Gen.  Stat.  1913/in  so  far  as  it  authorizes  local  hifi^way 
ofScials,  without  notice  to  the  abutting  landowner  or  opportunity  'by  him 
to  be  heard,  as  a  penalty  for  his  failure  to  pay  the  expense  of  cutting  down 
trees  thereby  authorized  to  be  removed  from  the  highway,  to  make  an  ex 
parte  sale  of  the  trees  and  appropriate  the  proceeds  to  the  use  of  the 
municipality,  even  though  the  amount  niay  greatly  exceed  such  expense, 
28  unconstitiitional  and  void  as  an  attempt  to  deprive  the  owner  of  his 
property  without  due  proceto  of  law. 

{See  note  on  this  question  beginning  on  page  1239.] 

—  title  of  abattiiig  owner. 

2.  The  title  of  the  owner  of  lanct  in,  of  which  he  can  be  deprived  for 
abutting  on  a  public  highway  extends  the  public  use  by  due  process  of  law 
to  the  center  of  the  road  and  includes  only. 

all  trees  standing  and  growing  there-       [See  4  R.  C.  L.  78;  18  R.  C.  U  132.1 
Headnotes  by  BaowN.  Ch.  J. 

(Hallam  and  Dibdl,  JJ.,  disaent) 


Appeal  by  defendant  from  a  judgment  of  the  District  Court  for  Jack- 
son County  (Dean,  J.)  in  favor  ^  plaintiff  in  an  action  broufi^t  to  recover 
the  cost  and  expense  incurred  in  cutting  down  certain  trees  standing  in 

the  highwaj'  along  defendant's  farm.  Reversed. 
The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  F.  B.  Faber,  for  appellant:  109  N.  W.  840;  Cassidy  v.  Smith,  13 

'Hie  statute  involved,  as  applied  to    Minn.  129,  Gil.  122;  I^le  v.  Chicago, 


this  case,  is  unconstitutional  and  void 
as  depriving  an  abutting  property 
owner  of  his  property  in  trees  growing 
in  roads  without  compensation  and 
without  due  process  of  law. 

37  Cyc.  203,  204 ;  15  Am.  &  Eng.  Enc, 
Law,  2d  ed.  416,  417;  Glencoe  v.  Reed, 
93  Minn,  518,  67  L.R.A.  901,  101  N.  W. 
966,  2  Ann.  Gas.  694;  Althen  v.  Kelly, 
32  Minn.  280,  20  N.  W.  188;  Rich  v. 
Minneapolis,  37  Minn.  423,  5  Am.  St. 
Rep.  861,  35  N.  W.  2;  Brisbine  v.  St. 
Paul  &  S.  C.  B.  Co.  23  Minn.  114;  El- 
liott.  Roads  &  Streets,  410,  411; 
Chase  v.  Oshkosh,  81  Wis.  313,  15 
L.R.A  553,  29  Am.  St.  Rep.  898.  51  N. 
W.  660;  Palatine  v.  Kreuger,  121  III. 
72,  12  N.  E.  75;  Cole  v.  Drew,  44  Vt. 
49,  8  Am.  Rep.  363. 

There  is  no  showing  that  'the  road 
in  question  was  within  the  statute. 

Meyer  v.  Petersburg,  99  Minn.  460, 
9  A.L.R.— 80. 


M.  &  St.  P.  R.  Ca  56  Minn.  223,  56  N. 

W.  820. 

Mr.  E.  H.  Nicholas^  for  respondent: 

The  statute  seeks  to  compel  land- 
owners to  remove  trees  from  the  high- 
way when  their  presence  in  the  high- 
way has  become  &  nuisance,  and  when 
they  interfere  with  the  proper  mainte- 
nance of  the  highway  for  public  travel. 

Vanderhurst  v.  Tholcke,  113  Cal. 
147,  85  UR.A.  267,  45  Pac.  266;  Chase 
V.  Oshkosh,  81  Wis.  313, 16  L.R.A.  653, 
29  Am.  St.  Rep.  898,  61  N.  W.  560; 
Taylor  v.  Reynolds,  92  Cal.  573.  28  Pac. 
688;  Marini  v.  Graham,  67  Cal.  130.  T 
Pac.  442;  Turner  v.  Ringwood  High- 
way Bd.  L.  R.  9  Eq.  418,  21  L.  T.  N.  S. 
746,  IS  Week.  Rep.  424. 

In  case  the  abutting  landowner  re- 
fuses to  abate  the  nuisance  and  to  re- 
move the  obstruction,  the  public  may 
do  so  and  may  tax  the  expense  of  abat- 
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ing  such  nuisance  to  such  abutting 
landowner. 

2  Hare,  Am.  Const.  Law,  p.  766; 
Sed^.  Stat.  &  Const.  Law,  435;  1 
Dill.  Mun.  Corp.  p.  212;  Re  Jacobs,  98 
N.  Y.  98,  50  Am.  Rep.  636;  People  v. 
Gillson,  109  N.  Y.  389,  4  Am.  St.  Rep. 
465,  17  N.  E.  343;  Carthage  v.  Freder- 
ick, 122  N.  Y.  268,  10  L.R.A.  178,  19 
Am.  St.  Rep.  490,  25  N.  E.  480. 

Brown,  Ch.  J.,  delivered  the  opin- 
ion of  the  court: 

The  town  board  of  supervisors  of 
the  town  of  Rost,  Jackson  county,  on 
July  13,  1914,  acting  under  the  au- 
thority conferred  by  chapter  235,  § 
73,  General  Laws  1913  (Gen.  Stat. 
1913,  §  2560),  made  and  promul- 
gated an  ex  parte  order  to  the  effect 
that  the  public  interests  required  the 
removal  of  certain  trees  standing  in 
a  highway  as  it  extended  along  the 
farm  of  defendant.  Defendant  was 
thereafter  notified  of  the  order  by 
"registered  mail"  and  directed  to 
"cut  down  the  trees  and  take  them 
off  the  highway  within  ninety  days 
of  this  notice."  If  defendant  re- 
ceived the  notice,  he  gave  it  no  at- 
tention, and  did  not  comply  with  its 
command.  Thereafter,  on  the  12th 
and  13th  days  of  November,  the  road 
overseer,  acting  on  the  orders  of  the 
town  board,  proceeded  to  the  prem- 
ises, and  with  the  assistance  of  a 
crew  of  men  cut  down  the  trees  em- 
braced within  the  order,  about  200 
in  number,  ranting  in  size  from  10 
to  30  inches  in  circumference  and  30 
feet  in  height.  They  were  not  then 
removed  from  the  highway,  and  on 
December  21st  defendant  by  "regis- 
tered mail"  was  notified  that  the  cost 
and  expense  of  cutting  the  trees  was 
$42,  and  that  he  might  claim  them 
by  paying  the  amount  thereof  to  the 
town  treasurer  within  sixty  days. 
If  defendant  received  that  notice, 
he  paid  no  attention  to  it,  and  sub- 
sequent to  the  date  thereof  took 
possession  of  the  trees  and  removed 
them  from  the  highway,  convert- 
ing them  to  his  own  use. 

The  town  thereafter  brought  this 
action  to  recover  the  cost  and  ex- 
pense of  cutting  the  trees  on  the 
theory  that  by  taking  them  away 
defendant  by  necessary  implication 
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obligated  himself  to  reimburse  the 
town  to  the  amount  of  the  expense 
stated.  The  action  was  commenced 
in  justice  court,  thence  appealed  to 
the  district  court,  where  plaintiff 
had  judgment  for  the  amount 
claimed.    Defendant  appealed. 

The  only  question  presented  b>' 
the  assignments  of  error  which  we 
deem  necessary  to  consider  is  the 
constitutionality  of  the  statute  un- 
der which  the  proceedings  were  had 
by  the  town  board.  If  the  statute 
be  invalid,  and  that  is  our  conclu- 
sion, there  is  an  end  of  the  case, 
and  plaintiff  cannot  recover,  foe  its 
asserted  right  of  action  rests  tKere- 
on.  All  other  questions  are  there- 
fore of  no  material  importance,  and 
they  are  passed- without  statement 
or  comment. 

The  section  of  the  statute  in- 
volved (Gen.  Stat.  1913,  $  2560)  is 
composed  of  three  subdivisions,  the 
first  of  which  confers  upon  the 
tovm  board  authority  to  order  the 
cutting  down  of  trees  and  hedges 
within  highway  limits  whenever 
they  shall  determine  that  public  in- 
terests require  such  action,  subject, 
however,  to  the  following  restric- 
tions, namely :  "Provided,  that 
trees,  other  than  willow  trees,  shall 
not  be  so  cut  down  unless  the  cent^ 
of  such  trees  is  more  than  six  (6) 
feet  from  the  side  of  any  road  as 
established  by  statutory  proceed- 
ings or  dedicated  specifically  to 
public  use:  provided,  such  trees  or 
hedges,  or  either  of  them,  interfere 
with  keeping  the  surface  of  the 
road  in  good  order,  or  cause  the 
snow  to  drift  onto  or  accumulate 
upon  said  road  in  quantities  that 
materially  obstruct  travel." 

Subdivision  2  provides  that  when 
the  town  board  shall  determine  to 
take  the  action  thus  authorized  no- 
tice shall  be  given  the  owner  of  the 
abutting  land  to  cut  down  the  trees 
within  ninety  days  from  such  no- 
tice. It  further  provides  that.  If 
the  abutting  owner  fails  or  refuses 
to  comply  with  the  order,  the  town 
board  mky  cause  the  trees  to  be  cut 
down  "at  the  expense  pf  tlu  town/' 
It  also  provides  that  tbei  timber  and 
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wood  of  the  trees  shall  belong  to  the 
abutting  landowners :  "Provided 
they  pay  the  expense  of  cutting 
down  said  trees  or  hedges  and  re- 
move the  same  from  the  roadside 
within  sixty  (60)  days.  If  such 
timber  or  wood  is  not  removed  with- 
in said  time,  the  town  board  shall 
sell  the  same  or  destroy  it  if  it  can- 
not be  sold  at  a  profit,  and  if  sdd, 
pay  the  proceeds  thereof  into  the 
road  and  bridge  fund  of  said  town." 

The  third  subdivision  is  unim- 
portant. It  simply  authorizes  the 
use  of  town  funds  to  carry  out  any 
particular  proceeding  conduete« 
under  subdixisiona  1  and  2. 

The  contention  of  defendant  is 
fhat  the  statute  violates  §  7  of  ar- 
ticle 1  of  the  state  Constitution,  in 
that  it  makes  no  provision  for  no- 
tice to  interested  landowners,  or 
otherwise  secure  to  them  an  oppor- 
tunity to  be  heard  upon  any  of  the 
questions  involved  in  the  proceed- 
ing, and  that  it  violates  §  13  of  arti- 
cle 1  of  the  Constitution  in  that  it 
authorizes  the  taking  of  private 
property  for  public  use  without 
compensation. 

It  is  fundamental  that  the  right 
of  private  ownership  of  property 
cannot  be  abridged  or  impaired  in 
the  interests  of  &e  public  except  by 
due  process  of  law  and  the  payment 
of  just  compensation.  Due  process 
of  law  means  notice  and  opportu- 
nity to  be  heard  at  some  stage  of  the 
proceeding  in  which  it  is  proposed 
to  so  appropriate  private  property, 
and  statutes  authorizing  a  taking 
or  appropriation  without  are  null 
and  void. 

In  this  state  the  title  of  the  owner 
of  land  extends  to  the  center  of  a 

■«..hw.y-titie  street  or  highway 
«r  ■hnttin*  abuttmg  thereon, 
owoer.  includes  aU 

trees,  sand,  gravel,  and  other  ap- 
purtenances situated  or  being  upon 
or  within  the  same,  subject  to  the 
general  public  right  to  take  and  use 
any  thereof  as  may  be  necessary  in 
the  improvement  of  the  highway  for 
public  use.  That  is  settled  law  in 
this  state  and  elsewhere.  Glencoe 
v.  Reed,  93  Minn.  618,  67  L.R.A. 
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901,  101  N.  W.  956,  2  Ann.  Cas. 
594;  West  v.  White  Bear,  107  Minn. 
237,  119  N.  W.  1064;  2  Elliott, 
Roads  &  Streets,  §8  876  et  seq.  The 
municipal  authorities,  having  in 
charge  the  care  and  maintenance  of 
the  public  roads,  no  doubt  possess 
the  general  right  to  cut  down  trees 
standing  therein,  when  so  located 
as  to  impair  the  usefulness  of  the 
way.  The  right  is  inherent  and 
arises  from  the  general  obligation 
imposed  upon  them  by  law,  within 
the  limits  of  funds  at  their  disposal, 
to  keep  and  maintain  the  roads  and 
highways  within  their  respective 
jurisdictions  in  suitable  condition 
for  public  use.  But  the  statute  in 
question  expressly  grants  the  au- 
tiioriiy  subject  to  Uie  restrictions 
and  conditions  imposed  by  the  pro- 
visos above  quoted,  by  which  the 
private  ownership  of  the  txees  is 
recognized  and  an  ineffective  at- 
tempt made  to  protect  it. 

Under  the  statute  the  local  tri- 
bunal proceeds  ex  parte,  determines 
the  facts,  and  makes  its  order,  and 
the  &:st  information  the  landowner 
has  on  the  subject  comes  after  the 
order  has  been  made  and  in  the 
form  of  notice  or  command  to  him 
to  cut  down  the  trees.  If  he  fails 
to  comply  therewith,  the  board  is 
authorized  to  cut  them  down  "at 
the  expense  of  the  town,"  with  the 
proviso,  in  recognition  of  the  lani^ 
owner's  title  to  the  trees,  that  he 
may  have  them  if  he  pays  the  ex- 
penae  incurred  by  the  town.  He  is 
given  no  oppiHrtunity  to  question 
the  reasonableness  of  the  expense, 
and  as  a  penalty  for  his  refusal  to 
pay  it  the  statute  declares  the  town 
board  shall  sell  the  trees,  if  thereby 
a  profit  may  be  realized,  deposit- 
ing the  proceeds  in  the  town  road 
and  bridge  fund.  The  landowner  is 
given  no  notice  of  the  time,  place,  or 
manner  of  the  intended  sale,  and  by 
the  ex  parte  proceeding  is  deprived 
of  the  proceeds,  though  the  amount 
may  greatly  exceed  the  expense  in- 
curred by  the  town. 

It  seems  clear  that  the  statute,  hi 
so  far  as  it  authorizes  an  ex  parte 
sale  of  the  trees  and  the  apprt^ria- 
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tion  of  the  entire  proceeds  to  the  use 
of  the  town,  though  the  amount  in  a 

particular  instance 
■Jmi^^'^*^'   nwy  largely  exceed 

the  expense  in- 
curred by  it,  invades  rights  pro- 
tected by  the  Constitution,  render- 
ing the  statute  in  this  respect  null 
and  void.  1  Dunnell's  Dig.  (Minn.) 
^§  1637  and  3085;  Minnesota  Lin- 
seed Oil  Co.  V.  Palmer,  20  Minn. 
468,  Gil.  424;  Lyle  v.  Chicago,  M. 
&  St.  P.  R.  Co.  56  Minn.  223,  56  N. 
\V.  820;  Lyon  County  v.  Lien,  105 
Minn.  55,  116  N.  W.  1017;  State  v. 
McGuir«.  109  Minn.  88,  122  N.  W. 
1120;  State  v.  Bumes,  124  Minn. 
471,  145  N.  W.  377;  State  ex  reL 
Murray  v.  District  Ct.  138  Minn. 
204,  164  N.  W.  815.  There  would 
be  less  objection  to  the  statute  if  the 
provisions  as  to  a  sale  of  the  trees 
were  limited  to  a  purpose  of  reim- 
bursing the  town  for  the  expense, 
authorizing  a  sale  of  so  much  there- 
of as  might  be  necessary  for  that 
purpose,  as  in  other  local  municipal 
improvements.  But  the  statute 
does  not  so  provide;  on  the  con- 
trary, by  its  express  language  and 
terms  it  puts  the  town  in  the  posi- 
tion of  a  profiteer,  declaring  that  on 
the  default  of  the  landowner  to  pay 
the  bill  of  expense  the  trees  shall  be 
destroyed,  unless  they  may  be  sold 
at  a  profit,  and  if  a  profit  may  be 
realized  by  a  sale,  then  the  whole 
proceeds,  however  much  in  excess 
of  the  expense,  goes  into  tjie  town 
treasury  as  a  part  of  Hs  road  and 
bridge  fund.  Thus  is  the  property 
of  the  landowner,  even  the  one  who 
resides  in  some  adjoining  county 
remote  from  the  scene  of  action, 
without  notice  or  opportunity  to  be 
heard,  arbitrarily  taken  from  him 
and  devoted  to  tiie  public  use. 
Surely  the  legislature  is  without 
constitutional  authority  to  so  pro- 
vide. 

The  exact  value  of  the  trees,  some 
200  in  number,  does  not  appear. 
But  that  is  not  important.  C^tain 
trees  similarly  situated  and  pro- 
ceeded against  by  road  officers,  and 
valuable  only  for  ornamental  puiv 
poses,  w&re  protected  in  equity  in 


West  V.  White  Bear,  107  Minn.  237, 
119  N.  W,  1064,  and  Gilbert  v. 
White  Bear,  107  Minn.  239,  119  N. 
W.  1063.  And,  moreover,  we  may 
assume,  and  properly  so,  that  200 
trees  of  the  dimensions  of  those  in 

Question,  for  use  on  a  farm  either 
or  fencing  or  fuel  purposes,  are  of 
far  greater  worth  and  value  than 
the  town  expense  here  incurred  in 
cutting  them  down,  or  as  an  orna- 
ment to  a  summer  cottage  on  tbi 
shores  of  a  lake. 

The  case  of  Viliski  v.  Minneapo- 
lis, 40  Minn.  304,  3  L.RJV.  831,  41 
N.  W.  1060,  is  not  in  point  That 
controversy  invplved  a  lot  of 
crushed  rock  and  other' waste  mate- 
rial resulting  from  excavations  in  a 
street  for  the  purpose  of  construct- 
ing a  sewer.  The  court  ther«- 
awarded  the  whole  remnant  of  such 
material  to  the  municipality  on  the 
theory  that  it  would  be  impossible 
to  separate  from  the  common  mas.*^ 
the  portions  belonging  to  the  sev- 
eral lot  owners,  and  as  a  short  cut 
gave  the  whole  to  the  city.  Thi' 
court  conceded  that  there  was  no 
authority  to  support  the  decision  in 
that  respect,  and  was  careful  to  ex- 
clude therefrom  timber,  trees,  and 
mineral  rights  similarly  situate^l 
and  involved.' 

Statutes  authorizing  local  munici- 
pal officers  to  otder  and  require  the 
destruction  of  noxious  weeds  by 
owners  of  land  abutting  upon  public 
highways  are  not  in  point.  No 
private  property  is  there  taken  oi- 
appropriated  to  public  use  as  au- 
thorized  by  the  statute  in  question. 

This  covers  the  case  and  all  ques- 
tions necessary  to  be  considered. 
PlaintifTs  whole  case  rests  on  the 
statute,  and  since  the  statute  in  tho 
respect  stated  is  invalid,  no  right  of 
recovery  is  shown,  and  defendant  is 
entitled  to  judgment  accordingly. 
There  was  no  appearance  by  de- 
fendant in  any  of  the  proceedings 
such  as  to  deprive  him  of  his  right, 
nor  was  he  notified  thereof  in  a 
manner  required  by  due  process. 
The  only  evidence  of  notice  was 
that  he  was  ''notified  by  registered 
maiL"     That,  whatever  it  mar 
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mean,  has  not-'  heretofore  beeM 
recognized  or  provided  by  la*-  as  a 
Substitute  for  phonal  service  in 
proceedings  wherein  a  personal 
obligation  is  sought  to  be  created  or 
enforced. 

The  judgment  appealed  from 
reversed,  and  the  cause  remanded 
to  the  court  beIow»  with  directions 
to  dismiss  the  action. 

Haihiin,  J.,  dissenting: 

I  dissent.  My  opinion  in  this 
case  is  as  follows: 

It  is  not  necessary  for  a  town  to 
give  a  properly  holder  notice  before 
determining  the  necessity  of  an 
iirdinary  public  improvement  of  a 
highway  adjacent  to  his  land,  even 
though  the  improvement  may  be  of 
pecuniary  concern  to  him.  Henne- 
pin County  v.  Bartleson,  37  Minn. 
343,  34  N.  W.  222;  Rosenthal  v. 
Goldsboro;  149  N.  C.  128,  20  L.R.A. 
(N.S.)  809,  62  S.  E.  905,  16  Ann. 
Cas.  639;  Chase  v.  Oshkosh,  81  Wis. 
313, 15  L.R.A.  553,  29  Am.  St.  Rep. 
898,  51  N.  W.  560,  2  Beach,  Pub. 
Corp.  §  1234.  When  it  becomes 
necessary  to  remove  trees  for  im- 
provement of  the  hif^way  the  legis- 
lature has  the  constitutional  power 
to  provide  that,  after  first  giving 
the  abutting  owner  an  opportunity 
to  remove  them,  the  town  may  re- 
move them  and  dispose  of  the  tim- 
ber, without  accounting  to  him. 
Viliaki  v.  Minneapolis,  40  Minn. 
304,  308,  S  L.RJ^.  831,  41  N.  W. 
1050.  See  also  2  Lewis,  Em.  Dom. 
§  853;  Denniston  v.  Clark,  126 
Mass.  216;  Grover  v;  Comet,  135 
Mo.  21.  35  S.  W.  1143.  The  Viliski 
Case  determined  that  much  and 
more.  The  decision  in  that  case 
is  summajrized  in  these  words: 
"Whenever  it  becomes  reasonably 
necessary,  for  purposes  connected 
with  the  use  or  improvement  of  a 
.  .  •  street,  .  .  .  to  have  .  .  . 


rock  excavated  and  removed  there- 
from, and  where  it  is  impracticable 
.  .  .  to  commit  to  the  ownera  of 
the  soil  the  work  of  excavation  and 
removal,  the  public  Authorities  may 
do  this,  unembarrassed  by  claims  of 
private  ownership  and  right  of  dis- 
posal. The  public  may  dispose  of 
the  material  which  it  is  required  to 
remove  .  .  without  account- 
ability to  the  owner  of  the  soil." 
"This  is  properly  incident  to  the 
public  easement." 

The  constitiftional  rights  of  an 
owner  are  the  same  whether  his 
property  be  stone  or  trees.  In  the 
Viliski  Case  the  court  intimated 
that  a  distinction  may  be  drawn  in 
case  of  trees,  but  only  to  the  extent 
indicated  in  the  following  quotation. 
The  court  said :  "We  have  not  as- 
sumed to  state  the  law  as  to  the  re- 
moval of  trees  standing  in  the  high- 
way. It  may  be  that  in  general  it 
would  be  practicable  to  allow  adjar 
cent  proprietors  to  remove  them  if 
they  shall  elect  to  do  so,  when  re- 
moval becomes  necessary." 

This  is  just  what  the  law  here  in 
question  does.  The  decision  in  the 
Viliski  Case  seems  to  me  decisive 
of  this  case. 

The  portion  of  the  statute  which 
gives  the  property  owner  the  right 
to  take  the  timber  after  severance, 
upon  pajnnent  of  the  expense  of 
severence,  simply  accords  him  a  fur- 
ther privilege  which  the  state  was 
not  required  by  any  proviaion  of  the 
Constitution  to  give. 

When  defendant  took  the  timber, 
he,  in  my  opinion*  took  upon  him- 
self the  obligation  to  make  pi^rment 
of  the  expenses  which  the  statute 
imposes  as  a  condition  to  the  right 
to  such  possession. 

Dibell,  J.: 

I  dissent  from  the  m«jorify 
opinion. 


ANNOTATION.  - 

Pw^Hfly  riffats  of  abutting  owner*  m  trees  cat  or  removed  from  street  or 

faii^way. 


The  genera)  question  of  ownership 
and  control  of  euch  trees  as  bearing 
upon  the  right  to  remove  them  or  pre- 


vent their  removal,  or  upon  a  right  of 
action  for  injuries  to  them,  is  not 
within  the  scope  of  the  note.  The  re- 
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ported  case  (ROST  v.  O'CONNOE,  ante,  . 
1266),  it  will  be  seen,  is  in  accord  witii 
the  great  weight  of  authority  thst,^; 
onc«  the  trees  are  severed  from  the 
floil,  the  profits  in  than  belong  to  the 
abutting:  owner. 

Thus,  in  I^an  v.  Arnold  (1828)  5 
Mason,  196,  Fed.  Cas.  No.  8,626,  it  is 
said  by  Judge  Story:  "Where  a  high- 
way is  made  over  another's  land  the 
soil  still  remains  in  the  owner  subject 
to  the  easement.  If  there  are  trees  on 
it  they  are  his.  If  it  be  necessary  to 
cut  them  down  and  remove  them,  in  or- 
der to  make  the  highway,  still  the 
property  of  the  trees  so  cut  down  is 
unchanged." 

So,  too,  in  Barclay  v.  Howell  (1832) 
6  Pet.  (U,  S.)  498,  8  L.  ed.  477,  it  is 
said  that  "by  the  common  law  the  fee 
in  the  soil  remains  in  the  original  own- 
er, where  a  public  road  is  established 
over  it  .  .  .  and  while  it  is  used  as  a 
highway,  he  is  entitled  to  the  timber 
and  grass  which  may  grow  upon  the 
surface." 

And  Lord  Mansfield  said  in  Good- 
title  ex  dem.  Chester  v.  Alker  (1757) 
1  Burr.  134,  97  Eng.  Reprint,  231:  "1 
Rolle,  Abr.  392,  letter  B,  pi.  1,  is  ex- 
press,— that  the  King  has  nothing  but 
the  passage  for  himself  and  his  people, 
but  the  freehold  and  all  profits  belong 
to  the  owner  of  the  soil.'  So  do  all  the 
trees  upon  it." 

On  the  appropriation  of  land  for  the 
purpose  of  a  road  the  right  of  property 
in  the  timber  growing  upon  such  land 
is  not  changed,  but  remains  in  the 
abutting  owner.  Deaton  v.  Polk  Coun* 
ty  (1859)  9  Iowa,  594. 

And  although  village  authorities 
have  the  right  to  cut  down  and  remove 
timber  in  a  roadway  dedicated  as  a 
village  street,  for  the 'purpose  of  open- 
ing the  same,  the  trees  when  cut  down 
belong  to  the  owners  of  the  soil,  and 
they  may  recover  for  any  timber  taken 
away.  Niagara  Falls  Suspension 
Bridge  Co.  v.  Bachman  (1871)  4  Lang. 
(N.  Y.)  523. 

In  Claric  v.  Dasso  (1876)  34  Mich. 
86,  it  was  held  that  the  selling  of 
shade  Irees  along  the  highway  was  not 
justified  under  a  statute  providing 
''that  whenever  it  shall  appear  to  the 
board*  of  commissioners  for  highways 


ORTS,  ANNOTATED.         [9  AXJL 

in  any  town  in  this  state  tlwt  amr 
shade  or  oraamenta]  trees  or  ahrttba 
are  an  obstructtcm  or  an  injoiy  to 
any  highwi^,  said  trees  or  shrubs  may 
be  cut  down  and  removed  by  order  of 
the  aforesaid  board  of  c<nnmis&ioners 
of  highways."  The  court  said:  ''It 
seems  hardly  necessary  to  say  that 
the  commissioner  has  not  acted  under 
this  section.  He  has  found  some  shade 
trees  belonging  to  the  plaintiff  stand- 
ing in  the  highway,  and  he  has  pro- 
ceeded to  sell  them.  For  this  he  will 
find  no  authority  whatever  in  the  stat- 
ute. Being  prosecuted  for  this  action 
which  he  had  no  right  to  take,  he  falls 
back  upon  what  he  might  have  done 
but  which  he  has  not  attempted.  Sell- 
ing a  tree  is  a  very  different  thing 
from  ordering  its  removal.  The  at- 
tempted justification,  therefore,  fails 
entirely.  .  .  .  It  is  to  be  remem- 
bered that  the  trees  are  the  property 
of  the  adjacent  owner,  who  cannot 
lawfully  be  deprived  of  any  species  of 
property  in  the  summary  mode  which 
was  adopted  in  this  casei  If  the  trees 
must  be  removed  he  may  prefer  to  take 
them  as  living  trees  and  transplant 
them  elsewhere, — perhaps  in  more 
suitable  localities  in  the  street;  and 
he  should  not  be  compelled  to  cot  them 
down  where  removal  is  preferred.  The 
order  of  removal  should,  therefore,  be 
given  to  him,  and  he  should  be  allowed 
a  reasonable  time  to  comply  with  it 
before  the  c(»nmissioner  should  act 
further.  .  .  .  The  cutting  of  the 
trees  in  this  case  was  entirely  regard- 
less of  plaintiff's  rights.  It  is  not 
shown  that  ^jlalntiff  could  not  have 
been  notified,  but  the  trouble  was  not 
taken  to  inform  him  of  what  was  pro- 
posed." 

And  in  Stretch  v.  GassopoUs  (1900) 
125  Mich.  167,  61  L.R.A.  345,  84  Am. 
St.  Rep.  567,  84  N.  W.  61.  it  was  held, 
citing  Clark  v.  Wasso  (Midi.)  supra, 
as  authority,  that  the  removal  by  a 
municipality  of  shade  trees  from  a 
street  without  giving  the  abutting 
owner  who  owns  the  fee  of  the  street 
any  notice  of  the  public  necessity  for 
the  removal,  or  any  opportunity  to 
transplant  them  or  to  remove  them 
himself,  constitutes  an  invasion  of  the 
owner's  legal  rights,  for  which  the 
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municipality  is  liable  In  damages. 
There  is  no  other  view,  the  court 
stated,  consistent  with  the  ownership 
of  the  trees  by  the  adjacent  owner. 
True  this  title  is  subservient  to  the 
public  right,  but  the  public  right  may 
well  be  exercised  in  a  manner  not  to 
entail  entire  loss  of  property  upon  the 
iTwner. 

In  Makepeace  v.  Worden  (1816)  1 
■  N.  H.  16,  where  surveyors  of  highways 
in  repairing  the  highway  cut  down 
and  converted  to  their  own  use  trees 
growing  thereon,  it  was  held  that  the 
abutting  owner  was  entitled  to  judg- 
ment-for  the  value  of  the  wood.  The 
court  stated  that  whether  towns  have 
a  right  to  use  trees  thus  cut,  in  the 
construction  of  the  road,  was  a  ques- 
tion not  necessary  to  be  settled  in  this 
case. 

However,  in  the  later  case  of  Baker 
V.  Shephard  (1851)  24  N.  H.  208,  that 

aaestion  was  presented,  and  it  was 
iere  held  that  by  the  laying  out  of 
a  public  highway  the  public  acquires 
no  right  to  use  any  trees  or  timber 
growing  upon  the  land  for  the  purpose 
of  building  or  repairing  the  road,  but 
only  the  right  to  cut  and  remove  to 
a  convenient  distance,  for  the  use  of 
the  owner,  such  trees  as  it  is  necessary 
to  remove  in  order  to  make  and  repair 
the  road  in  a  proper  and  reasonable 
tibmner. 

Trees  and  brushwood  growing  upon 
land  condemned  to  the  uses  of  a  high- 
way are  not  included  in  the  condemna- 
tion and  estimate  of  damages,  and, 
when  ranoved  by  the  surveyor  of  high- 
ways for  the  purpose  of  opening  and 
building  the  highways,  are  to  be  left 
for  the  owner  of  the  land,  and  cannot 
be  used  in  the  building  of  the  road- 
ways. Tucker  v.  Eldred  (1860)  6  R.  I. 
404.  In  reply  to  the  contention  that 
the  assessment  of  damages  for  the 
laying  out  of  the  highway  included 
the  use  of  the  wood  as  an  item  of  these 
damages,  the  court  said:  "The  dam- 
ages for  which  the  statute  provides  are 
the  dapiages  which  the  owners  of  the 


land  shall  sustain  by  means  of  such 
highway  passing  through  their  lands;* 
that  is,  the  damages  which  they  may 
suffer  from  the  right  of  the  public  con- 
tinually to  pass  over  their  lands, — ^the 
adaptation  of  the  soil  to  that  passage, 
— ^the  removal  of  everything  therefrom 
which  may  interfere  with  tiie  travel, 
and  the  fact  that  they  must  hy  such 
use  be  deprived  to  a  great  extent  of 
the  profit  of  the  sAil;  the  growth  of 
timber  thereon  being  one  source  of 
profit.  These  damages  are  necessarily 
assessed  before  the  land  is  entered  up- 
on for  the  purpose  of, making  the  way; 
and  therefore  cannot  be  for  all  the  in- 
jury, necessary  or  unnecessazy,  which 
may  be  actually  done  by  the  surveyor 
or  other  person  in  making  the  way  and 
opening  it  for  travel.  The  assessment 
can  only  be  for  such  damages  as  nec- 
essarily will  be  done  to  the  owner  of 
the  land  in  order  that  the  public  might 
be  enabled  conveniently  to  pass  over 
the  land.  The  use  of  the  timber  in  the 
construction  of  the  way  is  certainly 
not  reasonably  necessary  to  the  pas- 
sage of  the  public;  though  the  removal 
Of  it  from  the  path  may  be  and  would 
be.  Until  such  necessity  is  shown  no 
reason  is  shown  why  the  value  of  the 
timber  should  be  an  item  of  damages 
to  be  awarded  to  the  owner  of  the 
land." 

In  Felch  v.  Oilman  (1849)  22  Vt  38, 
on  the  other  hand,  it  was  held  that 
trees  found  within  the  limits  of  a  high- 
way may  be  cut  down  and  the  timber 
used  in  a  reasonable  manner  for  the 
purpose  of  repairing  the  road  or 
bridges. 

The  court  in  this  case  stated  that  it 
is  a  common  principle  that  when  the 
law  gives  a  right,  it  at  the  same  time 
impliedly  gives  what  is  necessary  to  a 
reasonable  enjoyment  of  that  right, 
and  this  incidental,  and  to  some  ex- 
tent a  contingent,  right  should  no 
doubt  be  taken  into  account  in  assess- 
ing the  landholders*  damages. 

J.H.B. 
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RE  FRANCIS  C,  GARY. 

Minaeaota  Suprmm^  Court  — i7(uie  #,  1930. 

(—  Minn.  — ,  177  N.  W.  80i:) 

Attoni«y  and  cHcnt  —  excessiTe  chargre  for  senrkes. 

1.  A  charge  by  an  attorney  of  one  half  of  what  the  state  might  appro- 
priate for  injuries  received  in  fifirhting  a  forest  fire,  which  required  merely 
the  securing  of  a  few  affidavits  and  preparing  and  presenting  the  bills  to 
the  legislature*  shows  the  attorney  to  be  morally  unfit  to  be  permitted  tc> 
practise  his  profession. 

[See  note  on  this  question  be^nning  on  page  1277.] 

Evidence  —  sufficiency  —  -dishonesty  services  he  was  to  render  iti  securing 

of  attorney.  their  passage  as  to  show  him  guilty  of 

2.  The  evidence  sustains  the  charges  dishonesty  and  bad  faith  towards  his 
that  the  accused  attorney  at  law  wil-  clients. 

fully  made  false  and  fraudulent  rep-  Attorney  and  client  —  dishmiesity  — 

resentation  to  a  legislative  commit-  disbarment, 

tee  with  reference  to  hi8  pecuniary  in-  3.  Misconduct  indicative  of  moral 

terest  in  certain  bills  then  being  con-  unfitness  for  the  profession,  whether 

sidered  by  the  committee,  and  also  it  be  professional  or  nonprofessional, 

that  he  obtained  from  the  beneficiaries  justifies  dismissal,  as  well  as  exclusion 

named  in  said  bills  agreements  to  pay  from  the  bar. 

such  exorbitant  compensation  for  the  [See  2  R.  C.  L.  1089,  1099.] 

Headnotes  2  and  3  by  the  Court. 


Petition  by  the  Secretary  of  the  State  Board  of  Law  Examiners  for  the 
disbarment  of  Francis  C.  Gary,  an  attorney,  because  of  unprofessional 
conduct  to  which  he  entered  plea  of  not  guilty.  JudgmeTU  of  diabarment 
entered. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  J.  D.  Sullivan  and  Vernon    nor  anyone  connected  with  his  law 


C.  Pidgeon  for  petitioner. 
Mr.  C  D.  O^wien,  for  respondent: 
The  charges  against  respondent 

should  not  be  sustained. 
Re  Hertz,  189  Minn.  604,  166  N.  W. 

397. 

Per  Curiam: 

The  secretary  of  the  state  board 
of  law  examiners  presented  a  peti- 
tion to  this  court,  accusing  Francis 
C.  Gary,  an  attorney  at  law  duly  ad- 
mitted to  practise  in  this  state, 
of  unprofessional  conduct  in  this: 
(1)  That  during  the  1919  general 
iiession  of  the  legislature  he  ap- 
peared before  the  committee  on 
finance  of  the  senate,  advocating 
favorable  action  upon  four  bills, 
then  under  consideration  by  the 
committee,  appropriating  money  to 
certain  persons,  and  falsely  and  de- 
ceitfully represented  to  the  members 
of  said  committee  that  neither  he 


firm  had  any  pecuniary  interest  in 
the  money  to  be  appropriated,  when 
as  a  matter  of  fact  he  then  had  an 
agreement  with  each  of  the  four 
beneficiaries  in  said  bills  wherein 
he  was  to  receive  one  half  of  any 
money  appropriated,  and  that  his 
conduct  toward  the  committee  was 
wilfully  deceitful  and  unprofes- 
sional. (2)  That  the  compensation 
exacted  from  the  beneficiaries  was 
so  unreasonably  large  that  it 
amounted  to  dishonest  and  uncon- 
scionable conduct  towards  his 
clients^  In  response  to  an  order  of 
this  cdurt  requiring  Francis  C.  Gary 
to  answer  the  accusations  made  in 
the  petition,  he  appeared  and  en- 
tered the  plea  of  not  guilty.  There- 
upon Honorable  Frederick  N. 
Dickson  was  designated  to  act  for 
the   court   in    the   taking  sudh 
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evidence  as  might  be  tendered  by 
the  parties,  and  which  he  deemed 
material  and  pertinent  to  the 
iasues.  The  evidence  thus  taken 
has  been  reported  to  ua,  and 
the  briefs  and  arguments  tiiereon 
presented. 

1.  As  to  the  alleged  deception 
practised  on  the  senate  committee. 
The  billg  referred  to  in  the  petition 
and  respondent's  connection  with 
them  arose  in  this  wise:  On  Oc- 
tober 12,  1918»  a  frightful  forest 
fire  swept  over  the  northeastern 
part  of  the  state,  bringing  death, 
injury,  and  destitution  over  a  wide 
range  of  territory,  completely  wip- 
ing out  not  only  farm  structures, 
but  villages  and  even  cities.  The 
Minnesota  Home  Guards  were 
called  out  by  the  governor  and  did 
heroic  relifef  work.  In  this  service 
some  of  its  members  met  death  or 
were  seriously  injured.  Respon- 
dent, a  major  and  acting  judge  advo- 
cate in  the  Guards,  was  on  duty  at 
Moose  Lake,  when  in  November, 
1918,  he  came  in  contact  with  Mrs. 
Colles,  whose  husband  had  died 
while  on  military  duty  in  this  re- 
lief service,  and  he  suggested  to  her 
that  the  legislature  might  be  in- 
duced to  appropriate  money  for  her 
relief.  He  silso  found  another 
widow,  Mrs.  Yader,  in  the  same 
situation;  and  Martin  Larson,  a 
member  of  the  Guards,  who  had 
been  seriously  injured  on  duty. 
These  three  claims,  so-called,  were 
among  the  office  files  of  respondent, 
when,  in  January,  1919,  one  H.  H. 
Rolfe  entered  the  employ  of  re- 
spondent's law  firm  as  a  derk  or 
"handy  man,"  at  a  salary  or  "draw- 
ing account"  of  $100  per  month, 
and  extra  pay  upon  any  business  he 
might  bring  the  firm.  Upon  dis- 
covering the  three  claims  mentioned 
in  tiie  office  files,  it  occurred  to  him 
Uiat  one  John  H.  Paulzine,  whose 
son,  a  member  of  the  Guards,  con- 
tracted death  in  the  relief  service, 
might  likewise  be  entitled  to  the 
state's  bounty.  Through  Rolfe's  ef- 
forts Paulzine  came  to  the  office  and 
made  a  written  agreement  with  re- 
spondent, or  his  law  firm,  under 
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whidi  the  claim  was  to  be  presented 
to  the  legislature  and  for  the  serv- 
ices rendered  the  compensation 
should  be  one  half  of  whatever  sum 
might  be  appropriated.  Unfortu- 
nately the  copy  of  the  contract  given 
Paulzine  was  destroyed  by  him  after 
he  thought  it  had  served  its 
purpose.  The  duplicate  retained  in 
the  office  files  was  not  produced. 
Respondent's  relation  with  Mrs. 
Colles,  and  the  agreement  with  her 
as  to  fees,  appears  inferentially  but 
clearly  from  letters  written  by  him. 
Some  of  the  lett^s  were  signed  by 
him  with  the  name  of  his  law  firm, 
others  were  signed  with  his  own 
name,  appending  the  letters  "J.  A.,"' 
standing  for  "Judge  Advocate." 
Under  date  of  March  3,  1919,  he 
writes  her:  "I  feel  that  something 
ought  to  be  done  in  your  case  to 
hurry  along  information  on  which 
we  can  base  a  bill  through  the  legis- 
lature, I  believe  it  would  be  well 
to  make  arrangements  vrith  a 
lawyer  to  undertidEe  this  on  a  com- 
mission basis  so  that  he  would  make 
it  his  business  to  get  the  bill  intro- 
duced and  push  on  it  until  the  bill 
would^go  through.  ...  I  have 
in  mind  an  attorney  that  we  could 
employ  in  your  behalf  who  would 
charge  nothing  whatever  if  he 
doesn't  get  the  bill  through,  and 
would  charge  one  half  of  whatever 
was  gotten  if  the  bill  goes  through. 
!  really  believe  it  is  the  best  thing  to 
do  and  I  believe  he  would  get  a  bill 
through  that  would  get  something 
for  you  to  help  you  <^ong.  If  you 
feel  the  same  way  about  it  please 
write  me  and  I  will  take  the  matter 
up  with  him  and  try  and  get  it  mov- 
ing." 

On  March  16,  he  wrote,  among 
other  matters :  "We  believe  you  are 
as  deserving  as  anyone  could  be  of 
getting  relief  from  the  state,  and 
we  want  to  do  all  we  can  to  help. 
We  have  made  arrangements  with 
Henry  H.  Rolfe,  a  lawyer  who  is 
specializing  in  this  work,  to  handle 
the  claims  on  a  50  per  cent  basis. 
If  he  does  not  succeed  he  gets  no 
pay  whatever,  so  that  you  cannot 
lose  anything;  if  he  does  get  a  good 
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Hllowance  for  you  you  will  be  that 
much  ahead.  He  has  specialized  on 
this  work,  and  for  that  reason  it  is 
better  to  pay  him  in  case  you  win, 
and  we  will  make  arrangements  for 
him  to  handle  it  for  you  with  us. 
iHe  is  also  a  lieutenant  in  the 
National  Guard  and  will  do  every- 
thing in  his  power  to  get  the  claim 
allowed." 

We  think  this  correspondence  in- 
dicates an  emplo3rment  by  re- 
spondent, and  that  Rolfe's  name 
was  only  used  as  a  subterfuge  to 
make  it  easier  to  obtain  the  coveted 
lees.  Rolfe  absolutely  denies  that 
the  claim  was  turned  over  to  him, 
or  that  he  was  employed  to  handle 
it.  In  answer  to  a  letter  from 
Captain  Swedberg,  the  commander 
of  CoUes,  Vader,  and  Larson,  re- 
spondent, under  date  of  March 
5,  1919,  wrote,  signing  the  name  of 
his  law  firm  to  the  con^munication : 
"Answering  your  letter  of  March 
4,  regarding  Pvt  Geo.  Vader  and 
Corp.  Martin  Larson,  beg  to  state 
that  the  law  Arm  I  am  connected 
with  will  handle  these  cases  for  the 
interested  parties  to  the  best  of 
their  ability." 

This  clearly  enough  shows  tiiat 
respondent  had  procured  employ- 
ment from  Mrs.  Vader  and  Martin 
Larson.  There  was  also  direct 
testimony  from  Mrs.  Larson  that  re- 
spondent was  employed,  and  that 
he  made  the  bargain  for  one  half 
of  what  might  be  secured  as  fees 
for  his  services.  Respondent  con- 
tends that  whatever  he  did  in  the 
premises  was  gratuitous  and  as 
an  official  assisting  members  of  the 
Guards  or  their  dependents,  and 
that  Rolfe  was  the  attorney  whio 
handled  the  matters  and  bargained 
for  and  earned  the  fees.  This 
Rolfe  absolutely  denies,  except  that 
on  the  Paulzine  claim,  which  he 
brought  into  the  office,  he  was  to  re- 
ceive one  third  of  whatever 
respondent  obtained  as  fees. 

We  are  convinced,  and  so  find  the 
fact  to  be,  that  whether  or  not  any 
of  the  contracts  with  the  four 
claimants  was  made  in  the  name  of 
Rolfe  ostensibly,  it  was  for  the  bene- 


fit of  respondent,  and  that  respond- 
ent was  the  real  parly  to  receive  all 
the  fees  bargained  for  with  each  of 
said  claimants,  except  that  Rolfe 
was  to  receive  one  third  of  the  fees 
obtained  by  respondent  in  the  Paal- 
zine  matter.  We  also  find  that  such 
was  the  situation  in  regard  to  the 
arrangement  for  compensation 
when  respondent  appeared  before 
the  senate  committee  on  finance,  as 
hereinafter  stated. 

In  January,  1919,  the  legislature 
convened.  Some  time,  presumably 
in  March,  four  bills  were  prepared  in 
respondent's  ofiice  and  under  his  di- 
rection and  supervision,  on  the  four 
claims  mentioned,  viz.:  (1)  For 
the  relief  for  Gertrude  CoUes  for  the 
death  of  her  husband,  $2,000;  (2) 
for  the  relief  of  John  H<  Paulzine, 
on  account  of  the  death  of  his  son. 
$2,000;  (3)  for  the  relief  of  Martin 
Larson,  for  disabilities  suffered, 
$5,000;  (4)  for  the  relief  of  Mrs. 
G.  Vader  for  the  death  of  her  hus* 
band,  $2,500.  He  brought  the 
bills  to  the  capitol  and  procured 
members  of  the  legislature  to  intro- 
duce them  in  the  house  and  senate. 
When  they  were  considered  by  the 
senate  committe  on  finance,  respond- 
ent appeared  before  the  committee, 
urging  favorable  action.  Rolfe  was 
also  present  and  took  part.  On  this 
occasion  different  members  of  the 
committee  questioned  respondent 
very  pointedly  as  to  whether  he  or 
anyone  connected  with  bis  firm  had 
any  pecuniary  interest  in  the  bills. 
To  everyone  respondent  answered 
that  neither  he  nor  anyone  con- 
nected with  his  law  firm  were  to  re- 
ceive 1  cent  for  their  services. 
Respondent  wore  a  major's  uniform, 
and  stated  to  the  committee  that  he 
was  "a  dollar  a  year  man."  Re- 
spondent does  not  now  deny  that  he 
answered,  in  effect,  as  above  stated. 

We  find  that  respondent  made 
the  representations  to  the  com- 
mittee that  neither  he  nor  anyone 
connected  with  his 
law  firm  had  any  ^in'^^S^^La*. 
pecuniary    interest  ^Som%^.^ 
in  the  bills  men- 
tioned as  charged  in  the  petiton,  and 
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that  such  representations  were  wil- 
fully false,  and  made  with  intent  to 
deceive  the  committee. 

The  bills  as  introduced  were  em- 
bodied and  passed  in  the  General 
Appropriation  Act  (Laws  1919, 
chap.  464,  §§  39^)  for  the  spe- 
cific sum  named  in  the  bills.  Re- 
spondent caused  the  beneficiaries 
to  give  Rolfe  a  power  of  attorney, 
and  armed  therewith  the  latter  pro- 
cured the  auditor's  warr.ants  on  the 
treasurer  payable^  to  Mrs.  Colles, 
Martin  Larson,  and  John  H.  Paul- 
zine.  For  some  reason,  not  dis- 
closed by  the  evidence,  Mrs.  Vader's 
warrant  was  not  secured.  Rolfe  de- 
livered the  three  warrants  men- 
tioned to  respondent.  He  pro- 
cured the  payee's  indorsements. 
One  of  the  warrants  respondent  de- 
posited to  the  credit  of  his  in- 
dividual bank  account,  and  the  other 
two  he  exchanged  for  certificates  of 
deposit  payable  to  his  own  order. 
Respondent  provided  the  cash  by 
which  the  payee  or  clients  received 
their  one  half  of  the  amount  of  the 
warrants.  He  sent  his  stenogra- 
pher with  $1,000  in  currency  to 
Moose  Lake,  with  instructions  to 
pay  it  to  Mrs.  Colles  upon  her  in- 
dorsement of  the  warrant,  which 
was  brought  back  to  respondent. 
Mr.  Paulzine  was  likewise  paid 
$1,000  in  currency  at  the  office  by 
the  same  stenographer,  upon  in- 
dorsing his  warrant,  which  was  also 
recdved  and  disposed  of  by  re- 
spondent as  above  stated.  Martin 
Larson  died  before  the  warrant  was 
procured  or  paid.  Respondent's  law 
firm  secured  the  appointment  of  an 
administrator  for  his  estate,  to 
whom  respondent  paid  $2,600  in 
cash,  and  at  the  same  time  inform- 
ing the  administrator  that  Larson 
had  agreed  that  the  balance  was  to 
be  retained  by  respondent  for  his 
services,  also  saying  that  the  ex- 
penses were  heavy  and  that  Rolfe 
was  to  have  some  compensation  out 
of  it.  The  contention  of  respondent 
now  is  that  out  of  the  $4,500,  with- 
held from  the  beneficiaries  named  in 
the  bills,  $500  only  went  to  respond- 
ent's law  firm,  and  that  said  sum 
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was  not  payment  for  services  ren- 
dered by  him  or  his  firm,  but  to  re- 
pay the  firm  for  money  advanced 
Rolfe  on  his  drawing  account.  In 
short,  that  Rolfe  received  the  whole 
$4,500,  but  allowed  $500  thereof  to 
be  applied  upon  his  drawing  ac- 
count Rolfe  positively  denies  this, 
and  claims  that  in  the  whole  matter 
he  was  employed  merely  as  a  clerk 
by  respondent's  law  firm,  and  did 
what  he  was  told ;  that  he  never  re- 
ceived aflything  out  of  the  several 
claims,  except  $200,  which  respond- 
ent gave  him  out  of  the  fees  ob- 
tained from  Paulzine,  with  the 
statement  that  that  amount  was  one 
third  of  the  fees  received  after  de- 
ducting the  expenses.  Respondent 
has  no  book  entries  showing  any 
payment  to  Rolfe;  he  has  no  re- 
ceipts or  other  written  evidence 
whatever  that  Rolfe  received  any 
part  of  the  $4,500  traced  into  the 
hands  of  respondent,  or  any  other 
money  from  respondent,  or  from  his 
firm,  except  small  checks  issued  to 
Rolfe  at  various  times  during  the 
employment,  evidently  in  payment 
of  his  salary  and  for  some  trifling 
disbursements  made  for  the  firm, 
and  except  the  $200  which  Rolfe 
says  he  got  upon  the  Paulzine  mat- 
ter.  There  is  nothing  to  show  that 
respondent's  partner,  now  dead,  re- 
ceived any  part  of  the  proceeds. 
Indeed,  respondent  testified  that  his 
partner  never  knew  that  any  of 
these  claims  were  in  the*  office  or  had 
any  existence  until  after  the  bills 
were  passed;  that  nothing  in  re- 
gard to  the  claims  or  proceeds  ever 
appeared  on  the  firm  books;  and 
that  no  services  whatever  were  ren- 
dered by  his  partner  to  secure  the 
appropriations  from  the  state.  As 
to  his  partner's  freedom  from  &ny 
connection  with  either  the  claims  or 
proceeds  we  are  willing  to  accept  re- 
spondent's testimony. 

We  find  that  respondent  received 
and  kept  for  his  own  use  $4,300  of 
the  amounts  received  upon  the  war- 
rants issued  in  payment  of  the 
Colles,  Paulzine,  and  Larson  appro- 
priations. 

On  the  argument  it  was  suggested 
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that  respondent's  appearance  before 

the  finance  committee  of  the  senate 
was  not  in  any  legal  proceeding, 
and  therefore  his  deceit  there  can- 
not come  under  the  designation  of 
unprofessional  conduct  as  an  attor- 
ney. We  cannot  adopt  the  sugges- 
tion. In  People  ex  rel.  Chicago  Bar 
AsBO.  V.  M^erovitz,  278  lU.  356, 
116  N.  £.  189,  the  court  said:  "The 
weight  of  authoHty  holds  that  mis- 
conduct of  an  attor- 
ney  outside  his  pro- 
bS^me'^tT**'"  fessional  dealings 
may  afford  good 
ground  for  disbarment" 

Such  is  also  the  h<dding  in  De- 
lano's Case,  58  N.  H.  5,  42  Am.  Rep. 
555;  Be  Wilson,  79  Kan.  674,  21 
L.R.A.(N.S.)  517,  100  Pac.  635,  17 
Ann.  Caa.  690;  Sanborn  v.  Kimball, 
64  Me.  140;  Re  Radford,  168  Mich. 
475,  134  N.  W.  472;  Re  Peck,  88 
Conn.  447,  L.R.A.1915A,  663, 91  Atl. 
274,  Ann.  Gas.  1917B,  227,  it  was 
said:  "Professional  honesty  and 
honor  are  not  to  be  expected  as  the 
accompaniment  of  dishonesty  and 
dishonor  in  other  relations.  So  ,it  is 
that  we,  in  common  with  other 
courts,  hold,  as  did  Lord  Mansfield 
more  than  a  century  ago,  that  mis- 
conduct, indicative  of  moral  unfit- 
ness for  the  profession,  whether  it 
be  professional  or  nonprofessional, 
justifies  dismissal  as  well  as  exclu- 
sion from  the  bar." 

The  senate  committee  was  en- 
gaged in  important  public  duties,  as 
respondent  well  knew,  and  he  un- 
doubtedly also  well  knew  of  the 
practice  that  obtained  with  the  com- 
mittee of  making  provisions  in  the 
bill  for  attorney's  fees  or  other  ex- 
penses that  the  state  should  bear, 
so  that  what  the  legislature  meant 
to  give  would  reach  the  object  of  its 
bounty  intact.  The  motive  for  re- 
spondent's deceit  is  readily  dis- 
cerned, and  the  facts  above  found 
prove,  without  further  comment, 
that,  if  he  ever  had  that  good  char- 
acter which  entitled  him  to  enter  the 
profession,  he  has  lost  it  and  is  no 
longer  worthy  to  continue  therein. 
Even  if  there  were  any  truth  in  his 


claim  that  Bolfe  was  the  one  who 

represented  the  parties  named  in  the 
bills  and  received  all  the  feea^  it 
would  make  respondent's  coDdnct 
and  representations  just  as  repre- 
hensible and  deceitfid.  Rolfe  was 
an  employee  of  respondent's  law 
firm,  and  respondent  knew  that  the 
agreements  for  compensation  which 
he  claims  to  have  made  with  Rolfe 
were  so  exorbitant  and  unconscion- 
able that  the  committee  would  at 
once  have  taken  steps  to  prevent  tide 
exaction. 

2.  We  also  have  no  hesitancy  in 
finding  that  the  fee  or  compensation 
which  respondent  induced  his  cli- 
ents to  agree  to  pay  was  so  excessive 
in  comparison  with  the  services  in 
contemplation  that  it  shows  dis- 
honesty and  bad  faith  to  the  cli- 
ents. There  was  to  be  no  lesal  bat- 
tle, no  tedious  work  in  the  prepara- 
tion of  a  trial  in  court  It  was  & 
mere  matter  of  procuring  some  affi- 
davits from  persons  conversant  with 
the  facts.  And,  outside  the  imme- 
diate claimants,  such  affidavits  could 
no  doubt  be  furnished  by  the  com- 
panions in  arms  of  the  dead  or  in- 
jured involved  in  the  bills.  Under 
those  circumstances  to  bargain  for 
half  of  what  the  state  might  be  will- 
ing to  give  the  sufferers  seems  to 
us  downright  rob- 
bery, and  shows  a  ^S^'JJ 

person       of      such  mwrU^m, 

greed  t^at  he  ought 
not  to  be  in  a  position  to  bargain  for 
professional  fees.  By  what  is  here 
spM  we  do  not  mean  to  hold  that 
every  bargain  for  excessive  fees  by 
an  attorney  merits  disbarment.  In 
the  ordinary  litigation  there  are 
contingencies  that  justify  large  fees. 
But  this'  particidar  employment 
does  not  come  under  the  head  of  liti- 
gation. 

Our  conclusion  is  that  the  find- 
ings hereinbefore  made  require  that 
Francis  C.  Cary  be  removed  from 
office. 

It  is  ordered  tiiat  respondent  be 
removed  from  his  oflice  of  attorney 
at  law  in  this  state  and  a  forma: 
judgment  of  disbarment  be  entered. 
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Attoriiey't  nuscondoct  with  regard  to  proposed  legislation  as  gRnmd  for 

disbannent 


It  will  be  seen  that  it  is  held  In  the 
reported  case  (Re  Cabs,  ante,  1272) 
that  an  attorney  may  be  disbarred 
where,  having  a  large  contingent  in- 
terest in  the  passage  by  the  legisla- 
ture of  bills  for  the  relief  of  his 
^clients,  ha  advocates  ttie  bills  before 
*  a  committee  of  the  legislature*  and  on 
^being  questioned  by  members  ef  the 
■  committee  denies  that  he  has  a  pecu- 
niary iBterest  in  tin  bills. 

Notwithstanding  the  eases  on  the 
subject  of  the  validity  of  contracts  be- 
tween attorney  and  client  for  services 
in  relation  to  the  passage  of  bills  by 
the  legislature,  no  case  has  been  found 
directly  upon  the  subject  of  this  note 
other  than  the  reported  ease  (Re 
Cast). 

In  a  case  of  alleged  bribery  of  mem- 
bers of  the  legislature  in  connection 
with  the  election  of  a  United  States 
Senator,  it  was  held  that  "a  lawyer 
who  is  guilty  of  wilful  bribelry  of  mem- 
bers of  the  legislature  is  unworthy  of 
the  honors  and  responsibilities  accom- 
panying the  office  of  an  attorney  and 
oouBselor  at  law;  and  if,  after  fair. 


impartial,  and  searching  investigation, 
a  lawyer  be  clearly  proiren  guilty  of 
such  an  offense,  it  is  due  to  the  pro- 
fession, and  to  the  courts  of  which  he 
is  an  officer,  and  to  the  state,  that  his 
license  to  practise  be  revoked,  or  that 
he  be  suspended  from  the  performance 
of  the  duties  of  his  high  office  for  a 
stated  period  of  time."  Re  Wellcome 
(1899)  2S  Hottt  218,  68  Pac  47.  See 
alse'dietom  in  Re  Wellcone  (1899)  28 
Hont  140,  88  Fac.  45. 

It  may  be  noted  that  in  Marshall 
V.  Baltimore  &  O.  R.  Co.  (1853)  16 
How.  (U.  a)  ?14,  14  L.  ed.  953,  Grior, 
J.,  said :  "Where  persons  act  as  coun- 
sel or  agents,  or  in  any  representative 
capacify,  it  Is  due  to  those  before 
whom  they  plead  or  solicit,  that  thi^ 
should  honesty  appear  in  their  tme 
charaeten,  so  that  their  arguments 
and  representations,  openly  and  can- 
didly made,  may  receive  their  just 
weight  and  consideration.  A  hired 
advocate  or  agent,  assuming  to  act  in 
a  different  character,  is  practising  de- 
ceit on  the  legislature."  See  also 
Rose's  Notes  to  this  case.    B.  B.  B. 
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CWtfpinfa  Jypiwiia  Ourt  (In  Bttnc)'~Fe1muaT/  9,  1019, 
(162  CaL  164, 121  Pac  884.) 

Tax  —  necessity  of  participation  by  board  of  cqoaHEation. 

1.  To  enable  a  taxpayer  to  assail  a  fraudulent  valuation  of  his  property 
for  taxation  by  the  assessors,  he  must  show  that  the  fraud  was  participated 
in  by  the  board  of  equalization. 

'  [See  note  on  this  question  beginning  on  page  1284.] 


—  cfHiclnsion  of  assessing  <^cer8  — 
power  of  conrts. 

2.  The  conclusion  of  assessing  offi- 
cers as  to  the  vahie  of  property  for  the 
purpose  of  taxation,  when  honestly  ar- 
rived  at,  and  when  not  made  in  pur- 
suance of  some  fixed  rule  or  general 


system,  the  result  ef  which  Is  neces- 
sarily discriminatory  and  inequitable, 
is  conclusive  on  the  courts,  however 
erroneous  the  conclusion  may  be. 

-~  right  to  assail  foandulent  assees- 
ment. 

8.  A  taxpayer  may  assail  hi  the 
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courts  an  assessment  which  was  fraud- 
ulently and  corruptly  made  with  ttie  in- 
tention of  discriminating  against  him, 
and  for  the  purpose  of  causing  him  to 
pay  more  tiian  his  share  of  the  public 

LSee  26  R.  C.  L.  246J 

—  curing  fraud. 

4.  A  finding  by  the  boaird  of  equal- 
ization that  ti^e  value  of  certain  prop- 
erty for  purposes  of  taxation,  fixed  ay 
the  assessors,  was  fair,  renders  imma- 
terial whatever  fraud  the  assessors 
may  have  been  guilty  of  in  fixing  the 
value. 

—  feiAing  of  boarrtl  «f  eqaelisatien  — 

condnsiveBeas. 

5.  A  Andiae  by  the  board  of  equ«l- 
ization  that  specified  property  was  asn 
sesaed  for  taxation  at  the  same  value 
proportionately  as  all  the  other  prop- 
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erty  in  the  county  is  conclusive  on  the 
question  of  fairness  of  the  valuation, 
unless  ttie  board  proceeded  arbitrarily 
and  in  wilful  disregard  of  the  Law  in- 
tended for  its  gruidance  and  control, 
with  the  evident  purpose  of  imposing 
unequal    burdens    upon   certain  ta:;- 

J payers,  or  there  is  something  equiva- 
ent  to  fraud  in  the  action  of  the  board. 

—  use  of  different  method  of  Tahmtion. 

6.  The  rule  that  the  judgment  of  thi 
board  of  equalization  is  conclusive 
upon  the  que8ti<m  of  vahiation  of  prop- 
erty for  uixation  allies  even  in  case 
the  complaint  is  <Mf  IntenUoiial  use,  for 
purposes  of  discrimintftkni,  of  a  method 
of  assessment  different  frcnn  that  ap- 
plied to  other  property,  if  tbe  tm\y  al- 
leged effect  of  the  assessors'  action  is 
overvaluation  of  tiie  proper^  about 
which  complaint  Is  made. 
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Appeal  by  defendant  from  a  judsrment  of  the  Superior  Court  for  Los 
Angeles  County  <Bordw^,  J.)  in  favor  of  plaintiff*  and  from  an  order 
denying  a  new  trial  in  an  action  brought  to  recover  the  amount  of  state" 
and  county  taxes  paid  by  plaintiff  under  protest.  Reversed, 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  J.  D.  Frederidcs  and  flairt-    viewing  board  participated  in  tb» 


ley  Shaw,  for  appellant: 

The  action  of  the  board  of  equaliza- 
tion in  refusing  to  reduce  plaintiff's 
assessment  is  conclusive  upon  the 
plaintiff. 

27  Am.  &  Eng.  Enc.  Law,  2d  ed.  720; 
People  V,  Whyler,  41  Cal.  354;  San 
Jose  Gas  Co.  v.  January,  57  Cal.  6J4; 
Ballerino  v.  Mason,  83  Cal.  449,  23  Pac. 
530;  Henne  v.  Los  Angeles  County,  129 
Cal.  299,  61  Pac.  1081 ;  La  Grange  Hy- 
draulic GoM  Min.  Co.  v.  Carter,  142 
Cal.  565,  76  Pac.  241;  California  Do- 
mestic Water  Co.  v.  Los  Angeles  Coun- 
ty, 10  Cal.  App.  185,  101  Pac.  547; 
Stanley  v.  Albany  County.  121  U.  S. 
535,  30  L.  ed.  1000,  7  Sup.  Ct  Rep. 
1234;  Western  U.  Teleg.  Go.  v.  Mis- 
souri. 190  U.  S.  427,  47  L.  ed.  1122,  23 
Sup.  Ct  Rep.  730;  Pittsburgh,  €.  C.  & 
St.  L.  R.  Co.  V.  Backus,  154  U.  S.  421. 
434,  38  L.  ed.  1031,  1039,  14  Sup.  Ct. 
Rep,  1114;  Western  U.  Teleg.  Co.  v. 
Taggart,  163  U.  S.  30,  41  L.  ed.  60. 
16  Sup.  Ct.  Rep.  1054;  Albuquerque 
Nat.  Bank  v.  Perea,  147  U.  S.  87,  37 
L.  ed.  91,  13  Sup.  Ct  Rep.  194;  Mc- 
Leod  V.  Receveur,  18  C.  C.  A.  188,  34 
U.  S.  App.  583.  71  Fed.  466. 

Even  in  a  case  where  fraud  in  the 
assessment  is  charged,  the  taxpayer  is 
not  entitied  to  relief  unless  the  re- 


fraud. 

La  Grange  HydrauUc  Gold  Min.  Co. 
v.  Carter,  142  Cal.  565,  76  Pac.  241; 
Cooley,  Taxn.  2d  ed.  p.  1459;  27  Am. 
&  Enfe.  Enc.  Law,  2d  ed.  728;  State  v. 
Central  P.  R.  Co.  21  Nev.  178,  26  Pac. 
225,  1109;  Southern  Oregon  Co.  v.  Coop 
County,  39  Or.  185,  64  Pac.  646;  Bur- 
ton Stock  Car  Co.  v.  Traeger,  187  111. 
9,  58  N.  E.  418;  Crawford  v.  Polk 
County,  112  Iowa,  118.  83  N.  W.  825. 

Where  fraud  is  charged^  the  com- 
plaint must  clearly  and  distinctly  al- 
lege all  the  necessary  facts. 

20  Cyc.  97;  Cosgrove  v.  Fisk,  90  Cal. 
75,  27  Pac  56;  Heller  v.  Dyerville  Mfg. 
Co.  116  Cal.  127,  47  Pac.  1016;  Truett 
V.  Onderdonk,  120  Cal.  581,  63  Pac.  26. 

The  taxpayer  cannot  attack  the  as- 
sessment in  court  for  overvaluation. 

Cooley,  Taxn.  3d  ed.  1387;  27  Am.  & 
Ehg.  Enc.  Law,  2d  ed.  726;  Crawford  v. 
Polk  County,  112  Iowa,  118,  83  N.  tV. 
825;  Los  Angeles  v.  Glasaell,  4  Cal. 
App.  43,  87  Pac.  241 ;  Henne  v.  Los  An- 
geles Countj',  129  Cal.  299.  61  Pac. 
1081. 

A  mistake  on  the  part  of  the  as- 
sessor as  to  the  value  of  plaintiff's 
property,  or  bis  use  of  different  evi- 
dence to  ascertain  its  value,  does  not 
constitute  a  discrimination. 

San  Jose  Gas  Co.  t.  January,  57  C-al. 


Digitized  by 


LOiS  ANGELES  GAS  &  E.  GO 

(/i;;  Cai.  iGi, 

014 ;  Cummingii  v.  Merchants'  Nat. 
Bank,  101  U.  S.  153-157,  26  L.  ed.  903- 
905;  German  Nat  Bank  v.  Kimball,  103 
U.  S.  732,  26  L.  ed.  469;  Stanley  v. 
Albany  County,  121  U.  S.  535,  30  L. 
ed.  1000,  7  Sup.  Ct.  Rep.  1234;  New 
York  V.  Barker,  179  U.  S.  279,  45  L. 
ed.  190,  21  Sup.  Ct.  Rep.  121;  Taylor 
V.  Louisville  &  N.  R.  Co.  31  C.  C.  A. 
537,  60  U.  S.  App.  166,  88  Fedv  350; 
Coulter  V.  Louisville  &  N.  R.  Co.  196 
V.  S.  599-604,  4«  L.  ed.  615,  616,  25 
Sup.  Ct.  Rep.  342;  First  Nat.  Bank  v. 
Treasurer,  25  Fed.  752;  Raymond  v. 
Chicago  Union  Traction  Co.  207  U.  S. 
20,  52  L.  ed.  78,  28  Sup.  Ct.  Rep.  7,  12 
Ann.  Cas.  757;  People  v.  McCreery,  34 
Cal.  458;  1  Cooley,  Taxn.  3d  ed.  p.  383; 
State  V.  Virginia  &  T.  R.  Co.  23  Nev. 
288,  85  L.R.A.  759,  46  Pac.  723. 

Messrs.  WlUiaai  A.  Oheney,  George 
P.  Adams,  and  heRay  M.  Ediwarda,  for 
respondent : 

Where  the  assessor  intentionally 
adopts  and  employ^  a  different  rate 
and  method  in  assessing  the  property 
of  one  person  than  that  used  and 
adopted  by  him  in  assessing  all  other 
property  of  the  same  kind,  the  party 
injured  by  this  unequal  assessment  is 
denied  the  equal  protection  of  the  laws, 
and  the  courts  will  correct  the  evil. 

Raymond  v.  Chicago  Union  Traction 
Ca  207  U.  S.  20,  52  L.  ed.  78,  28  Sup. 
Ct.  Rep.  7,  12  Ann.  Cas.  757;  Randell 
V.  Bridgeport,  63  Conn.  321,  28  Atl. 
523;  Judson,  Taxn.  p.  608;  Bureau 
County  V.  Chicago,  B.  &  Q.  R.  Co.  44 
111.  229 :  Chicago  B.  &  Q.  R.  Co.  v.  At- 
chison County,  54  Kan.  781,  39  Pac. 
1039;  Taylor  v.  Louisville  &  N.  R.  Co. 
31  C.  C.  A.  537,  60  U.  S.  App.  166,  88 
Fed.  860;  Ex  parte  Ft.  Smith  &  V.  B. 
Bridge  Go.  62  Ark.  461,*  86  S.  W.  1060. 

The  judgm^t  of  a  board  of  equal- 
ization is  not  final  in  a  case  where  the 
tax  is  void,  or  where  the  complaining 
party  has  been  denied  the  equal  pro- 
tection of  the  laws. 

Raymond  v.  Chicago  Union  Traction 
Go.  supra;  Cummings  v.  Merchants* 
Nat.  Bank,  101  U.  S.  153.  25  L.  ed.  903; 
Taylor  v.  Louisville  &  N.  R.  Co.  31  C. 
C.  A.  537,  60  U.  S.  App.  166,  88  Fed. 
350;  Whatcom  County  v.  Fairhaven 
Land  Co.  7  Wash.  101,  34  Pac.  563; 
Columbia  Sav.  Bank  v.  Los  Angeles 
County,  137  GaL  467,  70  Pac  308; 
Pueblo  County  v.  Wilson,  16  Colo.  90, 
24  Pac  563. 

Aiitrelk>tti,  J.,  delivered  the  opin- 
ioii  of  the  court: 

TIris  is  an  appeal  from  a  judfc- 
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ment  and  from  an  order  denying  the 
defendant's  motion  for  a  new  trial 
in  an  action  brought  by  plaintiff  to 
recover  $11,728.12  atate  and  county 
taxes  paid  by  plaintiff  under  protest 
for  the  fiscal'  year  1906-7.  The 
judgment  was  in  favor,  of  plaintiff 
for  the  full  amount  claimed. 

The  amount  sought  to  be  recov- 
ered was  a  portion  of  the  taxes  paid 
■by  plaintiff  upon  certain  tangible  as- 
sets, such  as  its  gas  pipes,  meters, 
regulators,  electric  service,  poles, 
wire,  electric  underground  system, 
gas  woi^cs  plant,  electric  works 
plant,  etc.,  And  was  the  amount 
claimed  to  have  been  illegally  col- 
lected by  reason  of  an  overvaluation 
of  such  prc^erty  by  the  assessor  of 
Los  Angeles  county.  Recognizing 
the  general  rule  that  no  remedy  can 
be  had  in  the  courts  for  mistakes 
honestly  made  in  the  valuation  of 
property  for  purposes  of  taxation 
by  the  assessing  officers  and  tribu- 
nals appointed  by  law  for  the  review 
o£  assessments,  such  as  our  county 
boards  of  equalization,  the  theory  of 
plaintiff's  complaint  was  that  the 
excessive  valuations  of  its  property 
were  the  result  of  an  arbitrary  plan 
adopted  by  the  assessor  for  the  val- 
uation thereof,  varying  from  that 
employed  by  him  with  reference  to 
the  property  of  other  taxpayers, 
and  resulting  in  placing  upon  its 
property  an  unequal  burden  of  tax- 
ation, whieh  plan  was  wilfully  and 
designedly  adopted  by  him  for  the 
purpose  of  discriminating  against 
plaintiff.  The  result  was,  it  is 
ciaimed,  not  that  the  property  was 
assessed  for  a  sum  exceeding  its 
cash  value,  but  that  it  was  assessed 
at  a  greater  proportion  of  such 
value  tiian  any  other  property,  and 
especially  the  property  of  its  two 
competitors  in  business,  thus  bring- 
ing about  inequality  of  taxation  and 
denying  plaintiff  the  equal  protec- 
tion of  the  laws.  While  the  trial 
court  found  tiiat  the  allegations  of 
1^  complaint  to  the  effect  that  the 
assessor  acted  with  corrupt  or 
nnalicions  motives  or  fraudulently' 
were  untrue,  it  did  find  that  "tho 
extreme  disparity  between  the  val- 
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uatlon  of  plaintiff's  property  and 
other  property  of  substantially  the 
same  character  and  value  .  .  . 
all  arose  from  a  design  on  the  part 
of  the  assessor  to  discriminate 
against  plaintiff,  and  the  adoption 
and  use  by  said  assessor  of  an  taiten- 
tionally  radically  differoit  method 
in  arriving  at  the  value  of  plaintiff's 
property  from  that  used  in  all  other 
cases  involving  properly  of  the 
same  character  and  similarly  sit- 
uated, and  from  an  entire  failure  on 
the  part  of  the  assessor  to  make  any 
examination  whatever  of  any  of  the 
properties  of  plaintiff  so  assessed, 
and  that  by  reason  of  said  inten- 
tional discrimination  and  the  use  of 
said  radically  different  method 
plaintiff  was  inevitably  assessed 
upon  a  very  much  larger  proportion 
of  its  properties'  values  than  were 
other  taxpayers  and  propety  owners 
in  the  county  of  Los  Angeles,  and 
tiian  were  its  competitors  in  busi- 
ness in  said  county." 

There  was  no  attempt  to  state  in 
the  complaint  or  to  prove  on  the 
trial  anything  in  the  nature  of  wil- 
ful fraud  on  the  part  of  the  county 
board  of  equalization,  to  which  ap- 
plication was  made  by  plaintiff  for  a 
reduction  of  Its  assessment,  and  by 
which  such  application,  so  far  as 
the  particular  property  here  in- 
volved is  concerned,  was  denied. 
The  only  allegation  in  this  behalf 
was  as  follows:  "Plaintiff  alleges 
that  so  many  other  protests  and  pe- 
titions for  reductions  of  assess- 
ments were  fUed  after  plaintiff's 
said  protest  and  petition  (alleged  to 
have  been  filed  July  13,  1906)  were 
filed,  heard,  and  submitted,  and  the 
time  of  the  said  board  ot  supervis- 
ors in  which  to  hear  and  pass  upon 
the  same  was  so  short,  that  the  said 
board  of  supervisors  did  not  have 
time  in  which  to  consider  in  detail 
said  protest  of  plaintiff,  and  by  rea- 
son thereof  refused  to  reduce  or  al- 
ter said  assessment  values  in  any 
manner  whatsoever."  It  is  possible 
that  after  judgment  this  allegation 
might  properly  be  construed  in  sup- 
port of  the  judgment  as  alleging 
that  the  board  refused  to  reduce  or 


even  consider  the  assessment  soidy 
because  it  did  not  have  time  to  give 
it  any  consideration,  but  there  wa^ 
no  evidence  in  the  record  tending  to 
support  any  such  conclusion.  The 
trial  court  found  that  "said  board 
did  not  take  time  in  which  to  con- 
sider in  detail  said  protest  of  plain- 
tiff, and  said  protest  was  not  fully 
heard  or  considered  by  said  board, 
and  plaintiff  was  not  given  time  and 
opportunity  to  introduce  fully  aD 
evidence  offered  by  it  in  support  of 
its  protest,  and  said  board  did  not 
act  with  fairness  and  justice  in  the 
matter,  and  failed  and  refused  to 
give  plaintiff's  application  careful 
and  proper  consideration,  and  the 
action  of  said  board  in  passing  upon 
said  protest  and  claim  of  plaintiff 
and  refusing  to  reduce  or  alter  said 
assessment  values  in  any  manner 
whatsoever  was  merely  perfunctory 
in  character  and  hardly  more  than 
a  mere  form,  and  did  not  constitute 
a  hearing  of  plaintiff's  protest" 

It  is  not  disputed  that  tbe  conclu- 
sion of  assessing  officers  as  to  the 
value  of  property  ^'  ,  . 
for  purposes  of  tax-  of  «Ra«uiav 
ation,  when  honest-  ZSl^SZVli 
ly  arrived  at,  and 
when  not  made  in  pursuance  of 
some  fixed  rule  or  general  system, 
the  result  of  which  is  necessari^ 
discriminatory  and  inequitable,  is 
conclusive  on  the  courts,  however 
erroneous  the  conclusion  of  those 
oflScers  may  be.  T|ie  law  necessari- 
ly leaves  the  determination  of  the 
question  of  the  fact  of  value  to  cer- 
tain oflicers,  and  when  it  appoints 
tribunals  for  that  purirase,  as  in 
this  state  primarily  the  assessor, 
and,  for  purpose  of  review,  the 
board  of  supervisors  acting  as  a 
county  board  of  equalization,  the 
conclusion  of  those  tribunals  on 
such  a  question  of  fact  constitutes  a 
judgment  that  is  not  collaterally  as- 
sailable in  the  courts.  This  is  the 
universal  rule,  and  has  been  so  held 
in  this  state.  San  Jose  Gas  Co.  v. 
January,  57  Cal.  614 ;  Henne  v.  Lof 
Angeles  County,  129  Gal.  297,  61 
Pac.  1081.  See  also  Gray,  Limita- 
tions of  Taxing  Power,  §  146a  As 
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put  in  Taylor  v.  Louisville  &  N.  R. 
Co.  81  C.  C.  A.  537,  60  U.  S.  App. 
166,  88  Fed.  360,  such  an  attack  will 
not  lie  in  the  courts  "where  the  in- 
jury complained  of  arises  only  from 
the  erroneous  but  honest  judgment 
of  the  lawfully  constituted  tax  tri- 
bunal." But  it  is  likewise  univer- 
sally held  that  a  taxpayer  may  so  as- 
-ri.i..t«....ii  sail  an  aaaessment 
fraaoirat  m  the  courts,  where 
««.«»«»t.  ^  "fraudulent- 
ly and  corruptly  made  with  the  in- 
tention of  discriminating  against 
him.  and  for  the  purpose  of  causing 
him  to  pay  more  than  his  share  of 
the  public  taxes,"  and  it  has  that 
effect,  or  where  there  is  something 
equii^ent  to  fraud  in  the  maldng  of 
the  assessment,  producing  such  ef- 
fect See  Los  Angeles  County  v. 
Ballerlno,  99  Cal.  593,  32  Pac.  581, 
34  Pac.  329;  Paciiic  Postal  Teleg. 
Cable  Co.  v.  Dalton,  119  Cal.  604,  51 
Pac.  1072;  Oregon  &  C.  R.  Co.  v. 
Jackson  County,  38  Or.  589,  599,  64 
Pac  307,  65  Pac.  369,  and  cases 
there  cited.  This  is  as  true  where  the 
injurious  eifect  so  produced  is 
caused  by  inequality  of  valuation  as 
by  any  other  cause,  for,  as  said  in 
Judson  on  Taxation,  p.  608 :  "It  is 
obvious  that  where  taxation  is  upon 
property  that  requires  valuation,  in- 
equality of  taxation  is  produced  as 
surely  by  inequality  of  valuation  as 
by  inequality  of  the  rate  of  tax." 
We  ard,  however,  satisfied  that  it 
should  be  held,  even  if  we  assume 
that  there  is  enough  in  the  evidence 
to  warrant  a  conclusion  that  there 
was  anything  equiv- 
alent to  fraud  in  the 
**'-SlSt'i54!:i  matter  of  the  val- 
uation  of  this  prop- 
erty by  the  assessor,  that,  to  enable 
plaintiff  to  prevail,  it  must  be  made 
to  appear  that  the  county  board  of 
equalization  in  some  manner  partici- 
pated in  the  fraud  when  the  matter 
came  before  it  on  application  for  re- 
duction. Under  our  law,  the  county 
board  of  supervisors  is  a  county 
board  of  equalization,  invested  with 
the  power,  after  giving  notice  in 
such  manner  as  it  may  by  rule  pre- 
scribe, "to  increase  or  lower  the  en- 
9  A.L.R.-41. 
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tire  aisse&sment  roll,  or  any  assess- 
ment contained  liierein,  so  as  to 
equalize  the  assessment  of  the  prop- 
erty contained  in  said  roll,  and  make 
the  assessment  conform  to  the  true 
value  of  such  property  in  money." 
Pol.  Code,  §  3673.  When  completed, 
the  assessment  roll  must  be  deliv- 
ered to  its  clerk,  who  must  give  no- 
tice of  the  time  at  which  the  board 
will  meet  to  equalize  assessments. 
Pol.  Code,  §  3654.  The  board  must 
meet  on  the  first  Monday  of  July  in 
each  year  for  equalization  purposes, 
and  continue  in  session  until  such 
business  is  disposed  of,  but  not  later 
than  the  third  Monday  in  July.  Pol. 
Code,  §  3672.  No  reduction  can  be 
made  except  upon  IJie  verified  ap- 
plication of  the  taxpayer,  showing 
the  facts  upon  which  it  is  claimed 
the  reduction  should  be  made  (Pol. 
Code,  §  3674),  and  on  tiie  hearing 
the  board  must  examine  on  oath  the 
taxpayer  or  his  agent,  and  may  sub- 
poena witnesses,  and  hear  and  take 
such  evidence  as  in  its  discretion  it 
may  deem  proper.  Pol.  Code,  §§ 
3675,  3676.  Upon  such  hearing  it 
is  the  duty  of  such  board  to  de- 
termine the  value  of  the  property 
under  consideration  for  assessment 
purposes  upon  such  basis  as  is  used 
in  regard  to  other  property,  so  as  to 
make  all  the  assessments  as  equal 
and  fair  as  is  practicable.  In  dis- 
charging these  duties  the  board  is 
exercising  judicial  functions,  and 
its  decision  as  to  the  value  of  the 
property  and  the  fairness  of  the  as- 
sessment so  far  as  amount  is  con- 
cerned constitutes  an  independent 
and  conclusive  judgment  of  the  tri- 
bunal created  by  law  for  the  de- 
termination of  that  question,  which 
abrogates  and  takes  the  place  of  the 
judgment  of  the  assessor  upon  that 
question.  Where  the  only  alleged 
effect  of  the  fraud  of  the  assessor  is 
excessive  valuation  of  the  property 
of  the  taxpayer  for  assessment  pur- 
poses, the  conclusion  of  the  board  of 
equalization  t^t  t^e  fair  value  for 
such  purposes  is  Ihe  amount  fixed 
by  the  assessor  ^.rt..f««a. 
would  appear  to 
render  the  fraud  of  that  officer  im- 
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material,  for  it  is  in  no  way  injuri- 
ous. According  to  the  conclusion  of 
the  board  the  property  is  assessed 
at  the  same  value 
homrd  of  **  proportionately  as 

Cr"i"""«"n"e7«.  all  the  other  prop- 
erty in  the  county. 
Unless  that  determination  can  be 
avoided,  it  is  conclusive  on  the  ques- 
tion of  fairness  of  the  valuation, 
hence  on  the  question  of  injury. 
Under  the  authorities  it  cannot  be 
avoided  unless  the  board  has  pro- 
ceeded "arbitrarily  and  in  wilful 
disregard  of  the  law  intended  for 
their  guidance  and  control,  with  the 
evident  purpose  of  imposing  unequal 
burdens  upon  certain  of  the  taxpay- 
ers" (Oregon  &  C.  R.  Co.  v.  Jackson 
County,  38  Or.  689,  599,  64  Pac.  307, 
65  Pac.  369),  or  unless  there  be 
something  equivalent  to  fraud  in  the 
action  of  the  board.  Mere  errors  in 
honest  judgment  as  to  the  value  of 
the  property  will  not  obviate  the 
binding  effect  of  the  conclusion  of 
the  board.  Such  a  board  is,  "in  the 
absence  of  fraud  or  malicious  abuse 
of  its  powers,  ...  the  sole  judge 
of  questions  of  fact  and  of  the 
values  of  property."  La  Grange 
Hydraulic  Gold  Min.  Co.  v.  Carter, 
142  Cal.  665,  76  Pac.  243. 

The  precise  question  under  dis- 
cussion has  never  been  determined 
by  this  court,  but  what  we  have  said 
not  only  appears  to  be  true  on  prin- 
ciple, but  is  supported  by  ample  au- 
thority. In  State  v.  Central  P.  R. 
Co.  21  Nev.  178,  26  Pac.  225,  1109, 
an  action  to  recover  taxes,  it  was 
said  that  while  fraud  in  the  assess- 
ment is  a  good  defense,  it  clearly 
must  be  such  fraud  as  works  some 
damage,  that  a  fraudulent  overval- 
uation of  property,  attempted  by 
the  assessor,  can  do  no  harm  if  cor- 
rected by  the  board  of  equalization, 
and  that  "if  the  board  bring  their 
honest  judgment  to  bear  upon  the 
matter,  and  determine  that  the 
property  has  not  been  overvalued, 
this  determination  is  conclusive  that 
the  assessor's  attempted  fraud  has 
done  the  defendant  no  damage."  In 
Southern    Oregon    Go.    v.  Coos 


County,  39  Or,  186,  64  Pac.  646,  the 
complaint  was  similar  to  the  com- 
plaint made  here;  namely,  fraud- 
ulent discrimination  on  the  part 
of  the  assessor,  resiUting  in  an 
overvaluation  of  plaintiff's  prop- 
erty as  compared  with  the  valua^ 
tion  put  upon  other  property  of 
equal  value  and  similarly  situated. 
The  court  said  that  "when  the  as- 
sessment is  attacked  because  arbi- 
trarily and  fraudulently  made,  the 
charge  must  go  further  than  to 
inculpate  the  assessor,"  and  **that 
it  must  likewise  involve  the  board 
of  equalization  and  the  county  court 
sitting  as  an  equalizing  body,  as 
the  judgment  of  the  latter  is  para- 
mount."   In    Burton    Stock  Car 
Co.  v.  Traeger,  187  111.  9,  58  N. 
E.  418,  where  the  board  of  review 
had  full  power  to  correct  the  as- 
sessment if  unjust  in  any- respect, 
but,  after  hearing,  had  allowed  the 
assessor's  valuation  to  stand,  it  was 
held,  no  fraud  being  charged  on  the 
part  of  the  board,  that  even  if  there 
was  fraudulent  conduct  on  the  part 
of  the  assessor  in  making  the  valua- 
tion, "such  .  .  .  fraud  is  purged 
by  the  hearing,  review,  and  action 
of  the  board  of  review."    See  also 
California  Domestic  Water  Co.  v. 
Los  Angeles  County,  10  Cal.  App. 
185,  191,  101  Pac.  547;  Crawford  v. 
Polk  County,  112  Iowa,  118,  83  N. 
W.  825  ;  27  Am.  &  Eng.  Enc.  Law, 
728;  Cooley,  Taxn.  3d  ed.  p.  1459. 
note.    No  case  cited  is  opposed  to 
our  views  on  this  point.   The  ques- 
tion was  not  considered  in  either 
Los  Angeles  County  v.  Ballerino,  99 
Cal.  593,  32  Pac  681,  34. Pac  329, 
or  Pacific  Postal  Teleg.  Cable  Co.  v. 
Dalton,  119  Cal.  604,  51  Pac  1072, 
and  apparently  could  not  have  been 
involved  in  the  latter  case.  Learned 
counsel  for  plaintiff  appear  to  con- 
cede that  the  judgment  of  the  board 
of  equalization,  honestly  given,  "is 
conclusive  on  value,  a  matter  of 
fact,"  but  say  that  this  is  "not  a  case 
of  excessive  valuation,  .  .  .  but  a 
plain  case  of  the  intentional  use  for 
the  purpose  of  discrimination  of  a 
different  method  of  assessnaent." 
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But  in  view  of  the  fact  that  the  only 
alleged  effect  of  the 
»!t^i  diffeFe»«  assessor's  action 

Method  oi 

vKin«ti«B.  was  an  overvalua- 
tion of  plaintiff's 
property,  as  compared  with  the  val- 
uation of  other  property,  the  ques- 
tion was  simply  whether  there  was 
such  an  overvaluation  of  plaintiff's 
property,  a  pure  question  of  fact  for 
the  board  of  equalization  to  deter- 
mine. As  said  in  Crawford  v.  Polk 
County,  112  Iowa,  118,  83  N.  W. 
825:  "An  error  in  overvaluation, 
.  .  .  if  fraudulent,  differs  from 
others  (errors)  only  with  respect  to 
the  motive  of  the  assessor.  The 
same  remedy  is  available."  The 
case  just  cited  is  also  authority  for 
the  proposition  that  in  such  a  case 
fraud  on  the  part  of  the  assessor 
does  not  make  the  assessment  void, 
but  that  the  taxpayer  must  pursue 
the  method  pointed  out  by  the  statute 
for  any  review  thereof.  The  cases 
of  Columbia  Sav.  Bank  v.  Los  Ange- 
les County,  137  Cal.  46X,  70  Pac. 
308,  and  Pueblo  County  v.  Wilson, 
15  Colo.  90,  24  Pac.  563,  are  not  at 
all  in  point,  as  is  shown  by  the  quo- 
tations therefrom  contained  in 
plaintiffs  brief.  In  neither  case 
was  there  any  question  of  valuation 
of  property  concerned.  In  one  the 
assessment  was  upon  United  States 
bonds,  which  could  not  be  assessed 
at  all,  and  was  absolutely  void,  and 
in  tibe  other  the  questions  raised 
were  regarding  the  construction 
and  validity  of  statutes  and  the  le- 
gality of  a  tax  imposed,  none  of 
which  questions  could  be  conclusive- 
ly determined  by  the  board  of  equal- 
ization. In  the  Colorado  case  it  was 
said :  "If  the  ris^t  to  tax  property 
was  unquestioned,  and  the  only 
questions  were  those  of  valuation 
and  amount  of  tax,  we  might  hold 
their  (the  board's)  action  conclu- 
sive." 

We  have  already  set  forth  the 
finding  of  the  trial  court  regarding 
the  proceedings  before  the  board  of 
equalization.  In  so  far  as  it  may  be 
held  to  imply  any  lack  of  opportu- 
nity to  plaintiff  to  fully  present  its 
case  on  the  application  for  a  reduc- 
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tion  to  that  body,  or  any  lack  of  dili- 
gence or  fairness  on  the  part  of  the 
members  thereof  in  the  hearing, 
consideration,  and  decision,  or  that 
the  action  of  the  board  was  hardly 
more  than  a  mere  form,  not  consti- 
tuting a  hearing  of  plaintiff's  pro- 
test, we  are  satisfied  that  it  must  be 
held  to  be  without  sufficient  support 
in  the  evidence.  By  reason  of  the 
fact  that  plaintiff's  application  was 
not  filed  until  three  days  before  the 
time  when- the  board  of  equalization 
must  finally  adjourn,  and  that  there 
were  numerous  other  applications 
for  reduction  of  assessment,  the 
'time  for  the  consideration  of  plain- 
tiff's application  was  necessarily 
short.  It  is  also  apparent  that  the 
proceedini^  before  the  board  were 
not,  and  could  not  be,  conducted 
witii  the  same  degree  of  order  and 
formality  that  is  ordinarily  attained 
in  a  well-regulated  court  of  justice. 
But  there  is  no  pretense  that  plain- 
tiff did  not  introduce  all  the  evi- 
dence that  it  offered,  or  that  it  was 
deprived  of  opportunity  to  offer  all 
the  evidence  it  desired,  or  that  the 
members  of  the  board  did  not  do 
their  best  to  arrive  at  a  fair  and 
honest  decision  in  the  matter. 
There  is  some  complaint  to  the  effect 
that,  by  reason  of  noise  and  confu- 
sion in  the  manner  of  conducting 
the  proceedings,  the  members  of  the 
board  could  not  hear  and  under- 
stand all  that  was  said  by  the  wit- 
nesses, but  this  claim  appears  to  be 
based  solely  on  the  expressed  doubt 
of  one  of  the  representatives  of 
plaintiff  whether  they  could,  under 
the  circumstances,  hear  all  that  was 
said.  An  official  stenographer 
heard  all  the  evidence  and  took  it 
down  in  shoirthand,  and  all  of  the 
members  of  the  board  who  testified 
(four  of  the  five  members)  said  that 
they  heard  such  evidence  and  con- 
sidered it.  It  appears  from  the  evi- 
dence that  when  it  came  to  a  deci- 
sion, the  application  of  plaintiff  for 
a  reduction  of  its  assessment  was 
granted  in  part  upon  some  property, 
but  denied  as  to  the  property  in- 
volved in  this  case.  The  record  does 
not  show  what  evidence  was  given 
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before  the  board  of  equalization  as 
to  the  value  of  the  property  here  in- 
volved. The  finding  as  to  the  action 
of  the  board  being  properly  attacked 
by  specifications  of  insufficiency  of 
evidence,  and  the  statement  on  mo- 
tion for  a  new  trial  purporting  to 
contain  all  the  evidence  given  in  the 
lower  court  on  all  matters  covered 
by  such  specifications,  there  is  abso- 
lutely no  warrant  for  holding  that 
the  decision  of  the  board  was  not  an 
absolutely  fair  and  correct  decision 
upon  the  evidence  introduced  before 
it,  a  decision  to  the  effect  that,  ap- 
plying the  same  method  as  was  ap- 
plied in  the  ascertainment  of  the 
value  for  assessment  purposes  of  all 
the  property  in  the  county,  the  value 
apportioned  to  plaintiff's  property 
was  not  excessive.  We  can  find  no 
warrant  in  the  record  for  avoiding 
the  decision  of  the  board  of  equali- 
zation, and  that  being  so,  it  must  be 


held  that  it  is  an  adjudication  that 
the  valuations  placed  upon  plain- 
tiff's property  here  involved  were 
not  excessive,  and  that  such  prop- 
erly was  not  Msessed  at  a  greater 
proportion  of  its  value  than  any 
other  property  in  the  coun^,  an  ad- 
judication which  is  conclusive  upon 
the  courts.  The  conclusion  we  have 
reached  renders  it  unnecessary  to 
consider  any  other  proposition  dis- 
cussed in  this  appeal. 

The  judgment  and  order  denying 
a  new  tri^  are  reversed. 

Lorigan,  J.,  Sloss,  J.,  Allen,  J.,  pro 
tem.,  and  Henshawt  J.,  concur. 

Justice  Allen  of  the  district  court 
of  appeal  of  the  second  district  par- 
ticipates herein,  under  order  of  the 
supreme  court,  in  place  of  Justice 
Lucien  Shaw,  who  deemed  himself 
disqualified  by  reason  of  relationship 
to  one  of  the  attorneys. 
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Action  of  board  ooiiclu«lve. 

A  fraudulent  overvaluation  of  prop- 
erty by  ail  assesaor  will  not  be  set 
aside  where  it  appears  that  the  board 
of  equalization  has  brought  its  honest 
judgment  to  bear  on  the  matter,  and 
determined  the  true  value  of  the 
property.  Such  action  by  the  board  is 
conclusive  on  the  question  of  fairness 
of  valuation  and  hence  on  the  question 
of  injury  to  the  taxpayer  by  the  at- 
tempted fraud  of  the  assessor.  Spring 
Valley  Coal  Co.  v.  People  (1895)  157- 
lU.  543.  41  N.  E.  874;  Burton  Stock  Car 
Co.  V.  Traeger  (1900)  187  III.  9,  58  N. 
E.  418 ;  State  v.  Central  P.  R.  Co.  ( 1891) 
21  Nev.  178,  26  Pac.  225,  1109;  South- 
ern Oregon  Co.  v.  Coos  County  (1901) 
39  Or.  185.  64  Pac.  646;  Clawson  Lum- 
ber Co.  V.  Jones  (1899)  20  Tex.  Civ. 
App.  208,  49  S.  W.  909.  And  see  the 
reported  case  (Los  Angeles  Gas  &  £. 
Co.  T.  Los  Angeles  CouNTr,  ante, 
1277). 

Thus,  in  Southern  Oregon  Co. 
Coos  County  (1901)  39  Or.  185,  64  Pac. 
646.  supra,  it  was  alleged  that  the 


assessor  had  fraudulently  assessed 
the  complainant's  property  at  a  high- 
er rate  than  neighboring  property 
similarly  situated.  An  appeal  was 
taken  to  the  board  of  review,  which 
reduced  the  complainant  s  assessment. 
A  Rub.tequent  appeal  was  taken  to  the 
court  on  the  ground  of  the  assessor's 
/raud,  no  fraud  on  the  part  of  the 
board  of  review  being  alleged.  It  was 
held  that  the  board's  action  was  con- 
clusive as  to  the  value  of  the  land,  the 
court  saying:  "'The  board  is  given 
much  larger  power  than  the  assessor, 
being  invested  with  revisory  jurisdic- 
tion ;  so  that  the  act  of  the  board  can- 
not be  deemed  in  any  sense  to  be  the 
act  of  the  assessor.'  Thus  it  may 
transpire  that  the  assessment  made  by 
the  assessor  may  have  been  ever  so 
arbitrarily  and  capriciously  made  and 
extended,  while  those  adopted  by  the 
board  may  be  eminently  fair  and 
equitable.  It  follows,  therefore,  log 
ically  and  necessarily,  that,  when  the 
assessment  is  attacked  because  arbi- 
trarily and   fraudulently  made,  the 
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charge  must  go  further  than  tp  incul- 
pate the  assessor  merely.  It  must  like- 
vise  involve  the  board  of  equalization 
and  the  county  court  sitting  as  an 
equalizing  body,  as  the  judgment  of 
the  latter  is  paramount.'* 

So,  in  State  t.  Central  P.  R.  Go. 
(1891)  21  Nev.  178,  26  Pac.  1109, 
wherein  it  appeared  that  the  board  of 
equalization  had  sustained  an  alleged 
fraudulent  assessment,  and  no  allega- 
tion of  fraud  on  the  part  of  the  board 
was  made,  it  was  held  that  the  action 
of  the  board  was  conclusive  against 
the  complainant.  The  court  said: 
"The  answer  alleges  that  the  assessor, 
with  knowledge  that  the  road  was  only 
of  the  value  of  $10,000  per  mile,  fraud- 
ulently assessed  it  at  $14,000;  but 
there  is  no  charge  that  the  board  of 
equalization  acted  fraudulently,  or 
otherwise  than  in  good  faith,  in 
equalizing  the  value  at  the  same 
amount.  Under  these  circumstances 
we  are  of  the  opinion  that  this  defense 
is  not  open  to  the  defendant.  It  was 
evidently  the  intention  of  the  legis- 
lature that,  in  the  absence  of  fraud, 
the  action  of  the  board  should  be  Anal. 
No  review  of  or  appeal  from  their  de^ 
cision  is  provided  for.  That  is  the 
tribunal  specially  charged  with  the 
duty  of  equalizing  values.  If  any  tax- 
pi^er  is  aggrieved  by  the  action  of  the 
assessor,  his  remedy  is  by  appeal  to 
this  board;  and  if  the  members  there- 
of act  fairly  and  in  good  faith  in  the 
matter,  their  judgment  concerning  the 
valuation  of  property  is  not  to  be  re- 
vised by  a  court  which  has  no  better 
opportunity  than  the  board  for  arriv- 
ing at  a  correct  conclusion." 

Likewise,  in  Clawson  Lumber  Co.  v. 
Jones  (1899)  20  Tex.  Civ.  App.  208,  49 
S.  W.  909,  it  appeared  that  the  board 
of  equalisation,  in  good  faith,  had  ap- 
proved an  alleged  fraudulent  assess- 
ment by  the  assessor.  It  was  held  that 
the  valuation  of  the  property  was  con- 
elusive,  the  court  saying:  "The  ap- 
proval by  the  board  of  equalization  of 
the  tax  rolls  containing  the  assessment 
of  appellant's  property  eliminated  all 
question  of  fraud  on  the  part  of  the 
assessor  in  placing  an  excessive  val- 
uation thereon." 

The  complainant,  it  appeared  in 


Burton  Stock  Car  Co.  v.  Traeger 
(1900)  187  m.  9,  58  N.  E.  418,  alleg- 
ing fraujl  on  the  part  of  the  assessor, 
had  appealed  to  the  board  of  equaliza- 
tion, which  found  the  true  value.  The 
court  said:  "As  the  board  of  review 
is  not  charged  with  having  been  guil- 
ty of  any  fraud,  it  will  be  presumed 
that  they  did  their  duty,  and  exercised, 
m  a  fair  and  reasonable  way,  the  judg- 
ment and  discretion  conferred  upon 
them  by  the  statute.  If  there  was  a 
mistake  in  the  judgment  of  the  board 
of  assessors,  or  even  fraudulent  con- 
duct on  their  part  in  making  the  val- 
uation, such  mistake  or  fraud  is 
purged  by  the  hearing,  review,  and 
action  of  the  board  of  review."  And 
see  Spring  Valley  Coal  Co.  v.  People 
fl89S)  157  III  543,  41  N.  E.  874, 
wherein  the  court  said:  "Even  if  we 
should  assume  that  the  values  as  fixed 
by  the  assessor  .  .  .  were  fraud- 
ulently made  by  him,  the  results 
claimed  by  appellant  do  not  follow.  It 
petitioned  the  town  board  of  review, 
and  secured  reductions  in  some  of  the 
values.  It  then  appealed  to  the  coun- 
ty board,  and  had  before  it  a  full  hear- 
ing as  to  its  supposed  grievances,  and 
secured  from  it  still  further  reduc- 
tions of  values.  There  is  no  intima- 
tion that  the  county  board  was 
governed  or  influenced  by  either  fraud 
or  intimidation.  Appellant,  having 
availed  itself  of  the  remedies  afforded 
by  the  statute,  the  decision  made  by 
the  board  of  supervisors  was  final  and 
conclusive,  and  it  must  be  regarded 
that  the  fraud,  if  any,  that  there  was 
in  the  original  assessment,  was  purged 
out  of  it;  otherwise  it  would  be  in  the 
power  of  appellant,  by  securing  the 
election  of  a  prejudiced  or  dishonest 
assessor,  to  avoid  the  payment  of  any 
taxes  whatever  upon  its  large  and  val- 
uable property." 

Aotlon  of  bomrd  mot  eoaolnsive. 

However,  the  fraudulent  or  illegal 
action  of  a  board  of  equalization  in 
sustaining  a  fraudulent  assessment  by 
an  assessor  is  not  conclusive,  but  will 
be  reviewed  by  the  courts.  Oregon  & 
C.  R.  Co.  V.  Jackson  County  (1901)  38 
Or.  689,  64  Pac.  307,  66  Pac.  369.  And 
see  the  reported  case  (Los  Angeles 
Gas  ft  E.  Go.  v.  Los  Angeles  County, 
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ante,  1277).    See  also  New  Haven 

Clock  Co.  V.  Kocheraperger  (1898)  175 
Ul.  383,  51  N.  E.  629. 

In  Oregon  &  C.  R.  Co.  v.  Jackson 
County  (Or.)  supra,  the  plaintiffs  al- 
leged that  the  assessor  had  made  a 
fraudulent  assessment  of  their  prop- 
erty, and  charged  that  the  board  of 
equalization,  "well  knowing  that  the 
pame  was  fraudulent  and  oppressive 
as  to  the  plaintiffs,  and  arbitrarily  and 
illegally  made,  conspired  and  confed- 
erated with  the  assessor  to  perpetuate 

.  such  assessment,  and  that  they  togeth- 
er refused  to  award  plaintiffs  any 
relief,  and,  intending  arbitrarily  to 
wrong  and  defraud  plaintiffs,  permit- 
ted said  illegal  and  fraudulent  assess- 
ment to  stand."  In  granting  relief  to 
the  plaintiffs,  the  court  said :  "It  must 
be  conceded  that  assessors,  in  fixing 
valuations  and  making  assessments, 
and  boards  of  equalization  sitting  in 
review  of  their  work,  act  in  a  judicial 
capacity,  or  in  the  exercise  of  a  judi- 
cial function;  and  when  the  roll  is 
made  up  it  stands  in  the  nature  of  a 

'  judgment.  .  .  .  Hence  their  find- 
ings and  judgments  are  not  subject  to 
review  or  revision  except  in  the  man- 
ner pointed  out  by  law,  nor  can  they 
be  disturbed  or  annulled  except  when 
they  proceed  arbitrarily  and  in  wilful 
disregard  of  the  law  intended  for  their 
guidance  and  control,  with  the  evident 
purpose  of  imposing  unequal  burdens 
upon  certain  of  the  tucpayers.  In  the 
latter  case,  their  acts  being  designedly 
oppressive  and  fraudulent,  equity  will 
interpose  to  prevent  the  consummation 
of  such  purpose,  as  there  exists  no  ad- 
equate, certain,  and  complete  remedy 
at  law." 

In  New  Haven  Clock  Co.  v.  Kochers- 
perger  (III.)  supra,  an  action  to  en- 
join the  collection  of  excessive  taxes, 
it  was  alleged  by  the  complainant,  and 
assumed  on- appeal  to  be  true,  that  the 
property  of  the  complainant  was  as- 
sessed at  two  and  a  half  times  its  cash 
value  as  part  of  a  general  plan  of  dis- 
honest spoliation.  The  complainant 
appealed  to  the  county  board,  which 
"undertook  to  devest  itself  of  the  dut^- 
imposed  upon  it  by  law  by  resolving 
that  it  was  impossible  to  go  into  in- 
equalities and  injustice  against  in- 


dividuals and  to  hear  and  decide  the 

case  as  required  by  law."  It  was  held 
that  the  complainant  was  not  entitled 
to  injunctive  relief  because  it  had 
failed  to  pursue  the  remedy  allowed  by 
law;  viz.,  an  application  for  a  writ  of 
mandamus  to  compel  the  county  board 
to  consider  its  complaint.  The  court 
said:  "Fraud  is  a  familiar  ground  of 
equity  jurisdiction,  and  if  an  assess- 
ment is  fraudulent,  equity  should 
relieve  against  it  where  the  taxpayer 
has  been  diligent  in  seeking  the  rem- 
edy which  the  statute  affords.  In 
matters  of  revenue  it  is  important  that 
all  questions  should  be  speedily  set- 
tled, and  the  taxpayer  should  first  aeA 
the  remedy  given  by  the  statute,  which 
it  is  presumed  will  be  sufficient.  If  he 
fails  to  do  so,  it  is  his  own  neglect  or 
folly.  The  remedy  against  fraud  is  of 
an  equitable  nature,  and  should  be 
applied  where  the  injured  party  has 
been  diligent  for  his  own  protection, 
but  we  think  it  should  be  withheld  in 
a  case  of  this  kind,  where  the  party 
has  failed  to  insist  upon  a  legal  right 
which  probably  would  have  given  full 
relief.  The  reports  of  the  committee 
to  the  board  plainly  show  that  in  its 
judgment  assessments  returned  by 
some  of  the  assessors,  and  complained 
of,  were  unequal  and  unjust.  The 
board  merely  refused  to  do  its  dut^' 
and  decide  the  cases.  Although  com- 
plainant was  denied  a  hearing  before 
the  county  board,  it  had  an  adequate 
remedy  to  compel  its  performance." 

In  Washington  the  rule  seems  to  be 
that  the  courts  will  grant  relief -from 
a  grossly  inequitable  and  palpably  ex- 
cessive valuation  of  real  property  for 
taxation  as  constructively  fraudulent, 
even  though  the  assessing  officers  may 
have  proceeded  in  good  faith,  and 
without  regard  to  the  action  of  the 
board  of  equalization.  First  Thought 
Gold  Mines  v.  Stevens  County  (1916) 
91  Wash.  43.7,  157  Pac.  1080;  Grays 
Harbor  Constr.  Co.  v.  Grays  Harbor 
County  (1917)  99  Wash.  184,  168  Pac. 
1138.  See  also  Northern  P.  R.  Co.  v. 
Pierce  County  (1914)  77  Wash.  315, 
137  Pac.  433,  Ann.  Cas.  1916E,  1194. 
A  similar  result  was  reached  in  Knapp 
V.  King  County  (1897)  17  Wash.  567. 
50  Pac.  480,  where  the  court  enjoined 
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the  collectioli  of  a  tax  on  real  property 
based  on  an  assessment  which,  al- 
thousrh  approved  by  the  board  of  coun- 
ty commissioners,  was  declared  by  the 
court  to  be  "excessive,  unequal,  un- 
just, and  illegal,"  and  to  have  been 
made  ''arbitrarily  and  without  regard 
for  the  actual,  true,  and  fair  value 
thereof  in  money.'*  So,  in  Andrews  v. 
King  County  (1890)  1  Wash.  46,  22 
Am.  St  Rep.  137,  23  Pac.  409,  it  ap- 
peared that  the  board  of  equalizati6n 
had  confirmed  assessments  of  mort- 
gages at  their  par  value,  while  other 
property  was  assessed  at  much  less 
than  its  cash  value.  The  complaint  al- 


leged fraud  by  both  the  assessor  and 
the  board  of  equalization.  In  enjoin- 
ing the  collection  of  the  tax  the  court 
said:  "The  conclusion  is  inevitable 
that  the  honest  judgment  of  the  officer 
was  not  exercised;  and  that  a  rule  or 
system  of  valuation  was  adopted  by 
the  assessor,  and  confirmed  by  the 
board  of  equalization,  which  was  de- 
signed to  discriminate  unfairly  against 
one  class  of  taxpayers,  and  which  was 
in  plain  contravention  of  the  constitu- 
tional law  which  provides  that  'all 
taxes  shall  be  uniform,  and  that  the 
assessment  shall  be  according  to  the 
value  of  the  proper^.'"     A.  S.  M. 


CHARLES  H.  KEITH,  Trustee,  Appt, 
v. 

FREDERICK  M.  KILMER,  Trustee. 

RE  NATIONAL  PIANO  COMPANY.  Bankrupt 

IMted  Statea  Cireiiit  Cvnrt  of  Avpeat^,  Firnt  Circuit— ZToveMbar  iS,  1019. 

(261  Fed.  733.) 

Bankmptcy  —  stockholder  of  corporation  as  creditor. 
A  holder  of  stock  in  a  corporation  cannot  be  converted  into  a  creditor, 

so  as  to  be  entitled  to  prove  under  the  Bankruptcy  Act,  by  an  executory 
contract  for  sale  of  his  stock  to  the  corporation,  which  ia  not  disclosed  by 
tiie  records  or  books  oi  th^  corporation. 

[See  note  oti  this  question  beginning  on  page  1296.] 


Appeal  by  the  trustee  in  bankruptcy  from  an  order  of  the  District 
Court  of  the  United  States  for  the  District  of  Massachusetts  (Morton,  Jr., 
J.)  aUowingr  a  claim  of  appellee  Kilmer  for  alleged  breach  of  contract  for 
l^e  purchase  of  certain  shares  of  corporate  stock.  Reversed, 

The  facts  are  stated  in  the  opinion  of  the  court. 

Argued  before  Bingham,  Johnson,     31,  86  Atl.  361;  Crandall  v.  Lincoln. 


and  Anderson,  Circuit  Judges. 

Messrs.  Lee  M.  Friedman  and  Percy 
A.  Atherton,  for  appellant : 

The  corporation  could  not  legally 
purchase  its  own  stock,  or  make  a 
legal  contract  so  to  do. 

Re  Brockway  Mfg.  Co.  89  Me.  121,  56 
Am.  St.  Rep.  401,  35  Atl.  1012;  Trevor 
V.  Whitworth,  L,  R.  12  App.  Cas.  409, 
57  L.  J.  Ch.  N.  S.  28,  57  L.  T.  N.  S. 
457,  36  Week.  Rep.  145;  Hamor  v.  Tay- 
lor-Rice Engineering  Co.  84  Fed.  392; 
Currier  v.  Lebanon  Slate  Co.  56  N.  H, 
262,  13  Mor.  Min.  Rep.  559;  Latulippe 
V.  New  England  Invest,  ^o.  77  N.  H. 


52  Conn.  73,  52  Am.  Rep.  660;  Hall  v. 
Alabama  Terminal  &  Improv.  Co.  173 
Ala.  398,  56  So.  235;  St.  Louia  Rawhide 
Co.  V.  Hill,  72  Mo.  App.  142;  Schaun 
V.  Brandt,  116  Md.  560,  82  Atl.  551; 
Cartwright  v.  Dickinson,  88  Tenn.  476. 
7  L.R.A  706,  17  Am.  St.  Rep.  910,  12 
S.  W.  1030;  Bank  of  San  Luis  Obispo 
V.  Wickersham,  99  Cal.  655,  34  Pac. 
444;  Abeles  v.  Cochran,  22  Kan.  405. 
31  Am.  Rep.  194;  Tait  v.  Pigott,  38 
Wash.  59,  80  Pac.  172;  Coppin  v. 
Greenlees  ft  R.  Co.  88  Ohio  St.  275,  43 
Am.  Rep.  426;  Grasselli  Chemical  Co. 
V.  ^na  Explosives  Co.  268  Fed.  66; 
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Re  Brueck  &  W.  Co.  258  Fed.  69;  Jes- 
8on  V.  Noyes,  167  C.  C.  A.  842,  245  Fed. 
46;  Re  Tichenor-Grand  Go.  208  Fed. 
720. 

Even  where  a  corporation  has  the 
power  to  purchase,  or  to  agree  to  pur- 
chase, its  own  stock,  it  cannot  do  so 
to  the  detriment  of  creditors. 
Re  Fechheimer  Fishel  Co.  129  C.  C. 
.  33,  212  Fed.  357;  Olmstead  v.  Vance 
I.  Co.  196  III.  236,  63  N.  E.  634; 
Chicago,  P.  &  S.  W.  R.  Co.  v.  Mar- 
seilles, 84  III.  643;  Clapp  v.  Peterson, 
104  111.  26;  Re  S.  P.  Smith  Lumber  Co. 
132  Fed.  618,  affirmed  in  72  C.  C.  A. 
682,  140  Fed.  988;  Coleman  v.  Tepel, 
144  C.  C.  A.  361,  230  Fed.  63;  Clark  v. 
E.  C.  Clark  Mach.  Co.  151  Mich.  416, 
115  N.  W.  416;  Union  Trust  Co.  v. 
Amery,  67  Wash.  1,  120  Pac.  539;  Cole- 
man V.  Booth,  268  Mo.  64,  186  S.  W. 
1021 :  Atlanta  &  W.  Butter  &  Cheese 
Asso.  V.  Smith,  141  Wis.  377,  32  L.R.A. 
(N.S.)  137,  135  Am.  St.  Rep.  42,  123 
N.  W.  106;  Melntyre  v.  E.  Bement's 
Sons,  146  Mich;  74,  109  N.  W.  45,  10 
Ann.  Cas.  143;  Adams  &  W.  Co.  v. 
Deyette,  6  S.  D.  418.  48  Am.  St.  Rep. 
887,  69  N.  W.  214.  affirmed  on  rehear- 
ing in  8  S.  D.  119.  31  L.R.A.  497,  59 
Am.  St.  Rep,  751,  66  N.  W.  471;  Re 
0*Gara  &  Maguire,  44  Am.  Bankr.  Rep. 
49. 

Section  47  (a)  of  the  Bankruptcy 
Act,  as  amended  in  1910,  gives  to  a 
trustee  in  bankruptcy  all  the  rights  of 
a  levying  creditor. 

Hamor  v.  Taylor-Rice  Engineering 
Co.  84  Fed.  399 ;  King  v.  Pomeroy,  58 
C.  C.  A.  209,  121  Fed.  287;  Pittsburg 
Carbon  Co.  v.  McMillin.  119  N.  Y.  46, 
7  L.R.A.  46,  23  N.  E.  530;  Coddington 
V,  Canaday,  157  Ind.  243,  61  N.  E.  567; 
Hayes  v.  Pierson,  65  N.  J.  Eq.  353,  45 
Atl.  1091;  Cushing  v.  Perot,  175  Pa. 
66,  34  L.R.A.  737.  52  Am.  St.  Rep.  835, 
34  Atl.  447;  34  Cyc.  289. 

As  long  as  the  corporation  is  un- 
der the  domination  of  the  wrongdoing 
officials,  their  silence  or  their  failure 
to  prosecute  the  corporation's  rights 
does  not  preclude  the  corporation  from 
afterwards  asserting  its  rights. 

Re  Roanoke  Furnace  Co.  166  Fed. 
944;  Crum's  Appeal,  66  Pa.  474;  Wil- 
liams V.  Riley,  34  N.  J.  Eq.  398;  Oliver 
V.  Rabway  Ice  Co.  64  N.  J.  Eq.  596,  54 
Atl.  460;  Kenyon  Realty  Co.  v.  Nation- 
al T>eposit  Bank,  140  Ky.  133,  31  L.R.A. 
(N.S.)  169,  130  S.  W.  965;  Chamber- 
lain V.  Pacific  Wool-Growing  Co,  54 
Cal.  103 ;  Old  Dominion  Copper  Min.  & 
Smelting  Co.  v.  Bigelow,  188  Mass. 
315.  108  Am.  St.  Rep,  479,  74  N.  E. 


653;  Mallory  v.  Mallory  Wheeler  Co. 
61  Conn.  131,  23  Atl.  708. 

Mr.  Samuel  D.  Elmore,  for  appellee : 

Appellee  was  entitled  to  recover  un- 
der the  written  contract,  and  proof  of 
a  formal  record  vote  was  not  neces- 
sary or  required. 

Sherman  v.  Fitch,  98  Mass.  59: 
North  Anson  Lumber  Co.  v.  Smith,  209 
Mass.  833,  96  N.  E.  838;  Com.  v.  Suf- 
folk Trust  Co.  161  Mass.  6  0,  37  N.  E. 
757 ;  St.  James  Parish  v.  Newburyport 
&  A.  Horse  R.  Co.  141  Mass.  600,  6  N. 
E.  749;  Lyndeborough  Glass  Co.  v. 
Massachusetts  Glass  Co.  Ill  Mass. 
315;  York  v.  Mathis,  103  Me.  67.  68 
Atl.  746;  Peirce  v.  Morse-Oliver  Bldg. 
Co.  94  Me.  409,  47  Atl.  914;  Merchants' 
Nat.  Bank  v.  Citizens'  Gaslight  Co.  159 
Mass.  503,  38  Am.  St.  Rep.  453,  34  K. 
E.  1083;  Nims  v.  Mt  Hermon  Boys' 
School,  160  Mass.  177,  22  L.R.A.  364. 
39  Am.  St.  Rep.  467,  36  N.  E.  776;  Kel- 
ley  V.  Newburyport  &  A.  Horse  R.  Co. 
141  Mass.  496,  6  N.  E.  745;  Eastern 
Bldg.  &  L.  Asso.  V.  Williamson,  189  U. 
S.  122,  129,  47  L.  ed.  736,  740.  23  Sup. 
Ct.  Rep.  527. 

The  company  was  liable  to  appellee 
upon  breach  of  the  implied  contract 
to  pay  for  the  common  stock. 

Cromwell  v.  Norton,  193  Mass.  291. 
118  Am.  St.  Rep.  499,  79  N.  E.  433; 
Miller  v.  Roberts,  169  Mass.  134,  47 
N.  E.  £85;  Dix  v.  Marcy,  116  Mass. 
416;  Root  T.  Burt,  118  Mass.  621;  Hol- 
brook  V.  Clapp,  165  Bfass.  663,  43  N. 
E.  508. 

A  solvent  corporation,  having  sufli- 
cient  property  or  funds  therefor  in 
excess  of  the  amount  of  its  then-ex- 
isting debts,  has  power  to  purchase  its 
own  stock. 

Dupee  V.  Boston  Water  Power  Co. 
114  Mass.  37;  New  England  Trust  Co. 
v.  Abbott,  162  Mass.  148,  27  L.RJ^. 
271,  38  N.  E.  432;  Iieohard  v.  Draper. 
187  Mass.  536,  73  N.  E.  644. 

The  corporation  is  estopped  from 
asserting  its  own  wrong,  and  cannot 
be  excused  from  payment  upon  the 
plea  that  the  contract  was  beyond  its 
own  power. 

"  Eastern  Bldg.  &  L.  Asso.  v.  WillianH 
son,  189  U.  S.  122,  129,  47  L.  ed.  785. 
740,  23  Sup.  Ct.  Rep.  527;  Bumes  v. 
Burnes,  132  Fed.  486,  70  C.  C.  A.  357. 
137  Fed.  781;  Com.  v.  Suffolk  Trust 
Co.  161  Mass.  560,  37  N.  E.  757. 

If  the  company  is  liable  to  the  ap- 
pellee, his  claim  is  provable  and  an 
allowable  one  in  bankruptcy. 

Bennett  v.  ^tna,  Ins.  Co.  201  Haas. 
554, 131  Am.  St.  Rep.  414,  88  N.  E.  385; 
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Security  Warehousing  Co.  v.  Hand,  206 
U.  S.  415,  423,  51  L.  ed.  1117,  1122,  27 
Sup.  Ct.  Rep.  720,  11  Ann.  Cas.  789; 
Abele  v.  S.  A.  Meagher  Co.  227  Mass. 
427,  116  N.  E.  805;  Merchants'  Nat. 
Bank  v.  Citizens'  Gaslight  Co.  159 
Mass.  505,  38  Am.  St.  Rep.  453,  34  N. 
B.  1083;  Leonard  v.  Draper,  187  Mass. 
536,  73  N.  E.  644;  William  Filenc's 
SoBB  Co.  T.  Weed.  245  U.  S.  597,  62  U 
«<).  497,  38  Sup.  Ct  Rep.  211. 

Anderson,  Circuit  Judge,  deliv- 
ered the  opinion  of  the  court; 

This  is  an  appeal  by  the  trustee 
in  bankruptcy  of  the  National  Piano 
Company,  a  Maine  corporation, 
from  an  order  of  the  district  court, 
reversing:  the  referee  and  allowing 
the  claim  of  Kilmer  in  the  sura  of 
$31300.  Kilmer's  claim  is  based 
upon  the  breach  of  an  alleged  con- 
tract dated  February  3,  1913,  be- 
tween him  and  the  corporation,  for 
the  purchase  from  him  at  par  of  318 
shares  of  the  bankrupt's  capital 
stock  in  instalments  of  3  shares  a 
month,  beginning  on  July  1,  1916. 
The  corporation  was  adjudicated  a 
bankrupt  in  June,  1916. 

For  present  purposes  we  assume, 
without  decitJing,  that  the  court  be- 
low was  correct  in  finding  the  con- 
tract was  sufficiently  authorized  or 
ratafled,  or  both,  by  the  directors 
and  stockholders,  although  in  pass- 
ing it  may  be  noted  that  a  minority 
of  the  stockholders  appear  to  have 
had  no  knowledge  of  the  transaction, 
and  therefore,  if  unanimous  assent 
was  requisite  (Von  Arnim  v.  Amer- 
ican Tube  Works,  188  Mass.  515, 
518,  74  N.  E.  680).  the  corporation 
might  not  be  bound;  that  question 
we  pass.  In  like  fashion,  we  assume 
that  the  court  below  was  right  in 
finding  that  at  the  time  of  the  trans- 
action the  corporation  was  solvent, 
and  the  contract  not  tainted  by 
fraud  in  fact, — an  intent  to  cheat 
creditors,  existing  or  prospective. 

But  it  is  entirely  clear  that  the 
transaction  out  of  which  the  alleged 
contract  grew  was  entered  into,  not 
for  the  benefit  of  the  corporation 
itself,  but  for  the  benefit  of  certain 
stockholders.  In  brief,  junior  and 
minority  stockholders  desired  to  buy 
out  the  senior  and  majority  stoek- 
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holders;  and,  having  no  money  with 
which  to  buy,  the  parties  agreed, 
not  for  the  benefit  of  the  corpora- 
tion, but  for  the  benefit  of  the  trad- 
ing stockholders,  to  have  the  cor- 
poration, in  form  at  any  rate,  agree 
to  buy  and  pay  for  a  large  part  of 
the  stock  intended  thus  to  pass  ulti- 
mately from  the  seniors  to  the 
juniors,  thus  giving  them  control  of 
the  corporation  and  its  offices,  with 
the  emoluments  thereof.  The  cor- 
poration was,  so  to  speak,  made  an 
accommodation  purchaser  for  the 
benefit  of  certain  vending  and  pur- 
chasing stockholders.  Over  $32,000 
was  thus  paid  by  the  bankrupt  to, 
or  for  the  benefit  of,  its  trading 
stockholders,  before  bankrupt^ — 
the  natural  result  of  such  unbusi- 
nesslike and  unlawful  methods — 
overtook  the  concern.  Kilmer  now 
seeks  to  prove  a  similar  claim  for 
$31,800  more.  The  question  pre- 
sented, then,  is  whether,  by  execu- 
tory contract  between  a  Maine  cor- 
poration and  one  of  its  stocldiolders, 
such  stockholder  may  be  trans- 
muted from  a  stockholder  ^ihto  a 
creditor,  and  as  such'  be  permitted 
to  share  in  the  assets,  pari  passu 
with  merchandise  and* other  ordi- 
nary creditors,  proving  claims  in 
bankruptcy.  No  authority  is  cited 
which,  on  analysis,  sustains  this 
proposition. 

Under  the  laws  of  many  states 
corporations  may  not  purchase  their 
own  capital  stock  under  any  circum- 
stances. See  cases  cited  in  1 
Machen,  Corp,  §  627,  note  6;  8 
Thorhp.  Corp.  §  4076.  This  is  not 
the  rule  in  Massachusetts  as  to 
Massachusetts  corporations.  But 
there  is  no  case  in  Massachusetts 
which  sustains  the  proposition 
which  underlies  the  present  claim* — 
that  a  stockholder,  contracting  with 
the  corporation,  not  for  its  own 
benefit,  but  for  the  benefit  of  him- 
self and  other  stockholders,  with 
whom  he  is  dealing,  may,  through 
an  executory  contract,  cease  to  foe  a 
stockholder,  and  become  a  creditor, 
to  share  in  competition  with  other 
creditors  in  the  assets  of  the  cor- 
poration when  bankrupt 

Dupee  V.  Boston  Water  Power  Co. 
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114  Mass.  37,  generally  cited  as  the 
leading  case  in  support  of  the  propo- 
sition that  a  corporation  may  buy 
its  own  stock,  was  a  bill  in  equity  by 
minority  stockholders  to  prevent  the 
defendant  company  from  selling 
land,  taking  one  half 'the  pay  in  the 
stock  of  the  corporation  at  $75  a 
share,  alleged  to  be  much  more  than 
the  market  value  of  the  stock.  The 
case  was  heard  on  the  bill  and 
answer.  The  court,  by  Colt,  J., 
said :  "There  is  nothing  in  the  gen- 
eral laws  of  the  commonwealth,  or 
in  the  company's  charter,  which  for- 
bids the  sale  proposed.  The  power 
to  purchase  and  hold  implies  the 
power  to  sell,  and  to  sell  upon  such 
terms  as  to  secure  the  highest  price. 
The  whole  capital  Is  now  represented 
by  these  lands,  from  the  sale,  and 
not  from  the  income  or  use,  of  which 
the  shareholders  must  derive  their 
return.  In  the  absence  of  legisla- 
tive provision  to  the  contrary,  a  cor- 
poration may  hold  and  sell  its  own 
stock,  and  may  receive  it  in  pledge 
or  in  payment  in  the  lawful  exercise 
of  its  corporate  powers.  Leland  v, 
Hayden,  102  Mass.  542;  American 
Railway-Frog  Co.  v.  Haven,  101 
Mass.  398,  S'Am.  Rep.  377 ;  Nesmith 
V.  Washington  Bank,  6  Pick.  324, 
329." 

The  doctrine  that  the  power 
exists,  because  there  is  no  "legisla- 
tive  provision  to  the  contrary,"  does 
not  accord  with  the  usual  rule  as  to 
construing  corporate  charters. . 
Thomas  v.  West  Jersey  R.  Co.  101 
U.  S.  71,  25  L.  ed.  950;  Morawetz, 
Corp.  2d  ed.  §  316. 

Leland  v.  Hayden,  102  Mass.  542, 
was  a  bill  for  instructions  by  trus- 
tees under  a  will  as  to  the  disposi- 
tion of  stock  purchased  out  of  ac- 
cumulated profits  and  then  dis- 
tributed to  its  stockholders  as  a 
dividend.  No  question  of  the  rights 
of  creditors  of  the  corporation 
arose.  The  court  said,  by  Chapman, 
Ch.  J.,  as  to  the  course  of  the  rail- 
road company  in  investing  surplus 
proilts  in  the  purchase  of  its  own 
stock:  "This  they  might  legally  do, 
taking  the  transfer  to  a  trustee,  in- 
stead of  investing  the  money  in  Hhe 
.stocks  of  some  other  company,  or 
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lending  it,  in  order  that  it  might  be 
earning  some  income  until  they 
i^ould  be  ready  to  divide  or  other- 
wise dispose  of  it." 

This  was  said  obiter,  when  tbe 
mind  of  the  court  was  fixed  upon 
the  proper  disposition  of  a  trust  es- 
tate. The  relation  of  the  stockhold- 
ers to  creditors  of  the  corporation 
was  not  before  the  court 

In  American  Railway-Frog  Ca  v. 
Haven,  101  Mass.  398,  3  Am.  Rep. 
377,  the  question  was  whether  stock 
which  had  been  transferred  to  a 
trustee  for  the  benefit  of  the  corpo- 
ration continued  to  have  votbig 
rights.  The  court  held  that  it  did 
not.  Here,  again,  there  was  no  ques- 
tion of  the  confiicting  ri^ts  of  cred- 
itors and  stockholders. 

New  England  Trust  Co.  v.  Ab- 
bott, 162  Mass.  148,  27  L.R.A.  271. 
38  N.  £.  432,  was  a  bill  brought  by 
the  plaintiff  trust  company  to  con^- 
pel  the  executors  of  a  deceased  stoclc- 
holder  to  turn  in  the  decedent's 
stock  for  purchase  by  the  company, 
pursuant  to  provisions  in  the  by- 
laws. No  rights  of  cr^itors,  exi^ 
ing  or  prospective,  were  considered 
by  the  court.  The  gi5t  of  the  case 
was  whether  such  provision,  intend- 
ed to  keep  the  corporation  a  cl<Me 
corporation,  could,  as  between  the 
corporation  and  its  stockholders,  be 
made  legally  effective.  The  court 
held  that  it  could. 

Leonard  v.  Draper,  187  Mass. 
536, 73  N.  E.  644,  was  a  suit  upon  a 
promissory  note  given  by  a  street 
railway  company  in  payment  of  the 
purchase  price  of  shares  of  its  cap- 
ital stock.  No  rights  of  creditors  of 
the  corporation  were  involved;  tiie 
court  overruled  the  objection  that  a 
Massachusetts  street  railway  com- 
pany could  not  legally  purchase  i\s 
own  stock. 

None  of  these  cases  presented  the 
<iue8tion  of  the  effect  of  such  con- 
tracts upon  the  rights  of  either 
existing  or  future  creditors.  Com- 
pare Lindsay  v.  Arlington  Co-op. 
Asso.  186  Mass.  371,  71  N.  E.  797; 
Jones  V.  Brown,  171  Mass.  318,  50 
N.  E.  648;  Whiton  v.  Batcfaelder£ 
L.  Corp.  179  Mass.  169,  60  N.  £■ 
483 ;  Von  Amim  v.  American  Tobe 
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Works,  188  Mass.  520, 74  N.  E.  680; 
Hayward  v.  Leeson,  176  Mass.  310, 
49  L.R.A.  725,  57  N.  E.  656;  Old 
Dominion  Copper  Min.  &  Smelting 
Co.  V.  Bigelow,  188  Mass.  315,  108 
Am.  St  Rep.  479,  74  N.  E.  653. 

Obviously,  if  a  corporation  may 
make  an  executory  contract  with  its 
stockholders  for  the  purchase  of 
their  stock  at  par,  the  statutory  pro- 
visions as  to  the  reduction  of  capital 
stock  are,  so  far  as  the  rights  of 
future  creditors  are  concerned,  of 
00  validity.  If,  as  the  decision  of 
the  distoict  court  necessarily  im- 
ports, contracts  between  a  corpora- 
tioii  and  its  stockholders  for  the 
purchase  of  their  capital  stock  are 
to  be  held  valid,  pari  passu,  with 
contracts  for  merchandise  and  other 
dealings  in  the  usual  and  ordinary 
course  of  its  business,  the  theory 
that  capital  stock  is  a  trust  fund  for 
creditors  is  rejected.  Compare 
Morawetz,  Corp.  2d  ed.  §§  111-113; 
Machen,  Corp.  §§  626-634;  1  Cook, 
Corp.  7th  ed.  §§  309,  311,  and  cases 
dted  and  reviewed. 

Such  a  doctrine  also  controverts, 
by  necessary  implication,  the  deci- 
sions in  which  unpaid  assessments 
are  held  assets  reachable  by  or  in 
behalf  of  creditors.  Compare  Up- 
ton v.  Tribilcock,  91  U.  S.  45,  23  L. 
ed.  203,  and  cases  cited ;  Handley  v. 
Stutz,  139  U.  S.  417,  35  L.  ed.  227, 
U  Sup.  Ct.  Rep.  530;  10  Cyc.  653. 

The  language  of  Lord  Herschell 
in  Trevor  v.  Whitworth,  L.  R,  12 
App.  Cas.  409,  414,  is  most  perti- 
nent: "The  result  of  the  judg- 
ment in  the  court  below  is  certainly 
somewhat  startling.  The  creditors 
of  the  company  which  is  being 
wound  up,  who  have  a  right  to  look 
to  the  paid-up  capital  as  the  fund 
out  of  which  their  debts  are  to  be 
discharged,  find  coming  into  com- 
petition with  them  persons  who,  in 
respect  only  of  their  having  been, 
and  having  ceased  to  be,  sharehold- 
ers in  the  company^  claim  that  the 
company  shall  pay  to  them  a  part  of 
that  capital.  The  memorandum  of 
association,  it  is  admitted,  does  not 
authorize  the  purchase  by  the  com- 
pany of  its  own  shares.  It  states^  as 
tile  objects  for  which  the  company 


is  established,  the  acquiring  certain 
manufacturing  businesses  and  the 
undertaking  and  carrying  on  -the 
businesses  so  acquired,  and  any  other 
business  and  transaction  which  the 
company  consider  to  be  in  any  way 
auxiliary  thereto,  or  proper  to  be 
carried  on  in  connection  therewith.'^ 

In  this  case  the  House  of  Lords 
considered  carefully  this  question, 
disapproved  of  tiie  reasoning,  if  not 
the  decision,  of  certain  earlier  cases 
which  looked  in  the  same  direction  as 
the  Massachusetts  cases,  and  settied 
the  law  of  England  in  favor  of  ^e 
proposition  that  stockholders  can- 
not thus  be  transmuted  into  credi- 
tors, to  share  in  bankruptcy  or  wind- 
ing-up proceedings  with  outsiders, 
who  have  presumably  trusted  the 
corporation  on  the  faith  of  its  being 
what  it  appeared  to  be  and  what  the 
law  required  it  to  be. 

In  Handley  v.  Stutz,  139  U.  S. 
417,  427,  35  L.  ed.  227,  234,  11  Sup. 
Ct.  Rep.  534,  tile  court,  by  Mr.  Jus- 
tice Brown,  said:  "Ever  since  the 
case  of  Sawyer  v.  Hoag,  17  Wall. 
610,  21  L.  ed.  731,  it  has  been  the 
settled  doctrine  of  this  court  that  the 
capital  stock  of  an  insolvent  corpora- 
tion is  a  trust  fund  for  the  payment 
of  its  debts;  that  the  law  implies  a 
promise  by  the  original  subscribers 
of  stock  who  did  not  pay  for  it  in 
money  or  other  properly  to  pay  for 
the  same  when  called  upon  by  credi- 
tors; and  that  a  contract  between 
themselves  and  the  corporation,  that 
the  stock  shall  be  treated  as  fully 
paid  and  nonassessable,  or  other- 
wise limiting  their  liability  there- 
for, is  void  as  against  creditors. 
The  decisions  of  this  court  upon  this 
subject  have  been  frequent  and 
uniform,  and  no  relaxation  of  the 
general  principle  has  been  admitted. 
Upton  v.  Tribilcock,  91  U.  S.  45,  23 
L.  ed.  203 ;  Sanger  v.  Upton,  91  U. 
S.  56,  23  L.  ed.  220;  Webster  v.  Up- 
ton, 91  U.  S.  65,  23  L.  ed.  384; 
Chubb  V.  Upton,  95  U.  S.  665,  24  L. 
ed.  523;  Pullman  v.  Upton,  96  U.  S. 
328,  24  L.  ed.  818 ;  Morgan  County 
V.  AUen,  103  U.  S.  498,  26  L.  ed. 
498;  Hawkins  v.  Glenn,  131  U.  S. 
319,  S3  L.  ed.  184,  9  Sup.  Ct.  Rep. 
739;  Graham  v.  X41  Crosse  &  M.  B. 
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Co.  102  U.  S.  148, 161, 26  L.  ed.  106, 
111;  Richardson  t.  Green  (Wash- 
bum  T.  Green)  133  U.  S.  30,  33  L. 
ed.  516, 10  Sup.  Ct.  Rep.  280." 

In  Sawyer  v.  Hoag,  supra,  the 
court,  by  Mr.  Justice  Miller,  stated 
the  principle  as  follows:  "Though 
it  be  a  doctrine  of  modern  date,  we 
think  it  now  well  established  that 
the  capital  stock  of  a  corporation, 
especially  its  unpaid  subscriptions, 
is  a  trust  fund  for  the  benefit  of  the 
general  creditors  of  the  corporation. 
And  when  we  consider  the  rapid 
development  of  corporations  as 
instrumentalities  of  the  commercial 
and  business  world  in  the  last  few 
years,  with  the  corresponding 
necessity  of  adapting  legal  princi- 
ples to  the  new  and  varying  exi- 
gencies of  this  business,  it  is  no  solid 
objection  to  such  a  principle  that  it 
is  modern,  for  the  occasion  for  it 
could  not  sooner  have  arisen." 

In  Upton  V.  Tribilcock,  91  U.  S. 
45, 47, 23  L.  ed.  203, 204,  Mr.  Justice 
Hunt  said :  "The  capital  stock  of  a 
moneyed  corporation  is  a  ,fund 
for  the  payment  of  its  debts.  It  is 
a  trust  fund,  of  which  the  directors 
are  the  trustees.  It  is  a  trust  to  be 
managed  for  the  benefit  of  its  share- 
holders during  its  life,  and  for 
the  benefit  of  its  creditors  in  the 
event  of  its  dissolution.  This  duty 
is  a  sacred  one,  and  cannot  foe 
disregarded.  Its  violation  will  not 
be  undertaken  by  any  just-minded 
man,  and  will  not  be  permitted  by 
the  courts.  The  idea  that  the  capital 
of  a  corporation  is  a  football  to  be 
thrown  into  the  market  for  the  pur- 
poses of  speculation,  that  its  value 
may  be  elevated  or  depressed  to  ad- 
vance the  interests  of  its  managers, 
is  a  modem  and  wicked  invention. 
Equally  unsound  is  the  opinion  that 
the  obligation  of  a  subscriber  to  pay 
his  subscription  may  be  released  or 
surrendered  to  him  by  the  trustees 
of  the  company.  This  has  been 
often  attempted,  but  never  suc- 
cessfully. The  capital  paid  in,  and 
promised  to  be  paid  in,  is  a  fund 
which  the  trustees  cannot  squander 
or  give  awa^.  They  are  bound  to 
call  in  what  is  unpaid,  and  carefully 
to  husband  it  when  received." 


The  question  of  allowing  dtimE 
in  bankruptcy  grounded  on  sueh 
contracts  came  before  the  coutt  of 
appeals  for  the  second  circuit  in  the 
case  of  Re  Fechheimer  Fishel  Co. 
129  C.  C.  A,  33,  212  Fed.  357.  Ife 
court  there,  by  Rogers,  Circuit 
Judge,  cited  and  discussed  some  of 
the  chief  authorities,  and  reached 
the  conclusion  that  the  note  of  a 
New  York  ccnrporation,  given  in 
payment  of  its  own  stock,  thoagh 
given  in  good  faith  and  at  a  time 
when  the  company  was  solvent,  was 
unenforceable  as  against  creditors 
if  the  corporation  was  insolvent  at 
the  time  of  maturity ;  holding  that 
in  effect,  such  note  is  but  a  promi» 
to  pay  out  of  surplus  profits  if  such 
payment  can  be  made  without  preju- 
dice to  creditors.  Judge  Rogers 
says: 

"If,  at  the  time  the  stockfaolda 
receives  pasrment  for  his  stock,  the 
payment  prejudices  the  creditors, 
payment  cannot  be  enforced.  If  a 
stockholder  sells  his  stock  to  a  cor- 
poration which  issued  It,  he  aelbat 
his  peril,  and  assumes  the  risk  of  tlte 
consummation  of  the  transactioD 
without  encroachment  upon  the 
funds  which  belong  to'  the  corport 
tion  in  trust  for  the  payment  of  its 
creditors. 

"The  right  of  the  creditors  of  the 
corporation  cannot  be  defeated  by 
the  fact  that  at  the  time  the  trans- 
action was  entered  into  the  seller 
of  the  stock  and  the  officers  of  the 
company  who  purchased  it  were 
acting  in  good  faith  and  supposed 
that  the  company  was  solvent 

"The  supreme  court  of  Illinois  in 
Commercial  Nat.  Bank  v.  Burch,  141 
111.  519,  33  Am.  St.  Rep.  331,  31  N. 
E.  420,  said:  'Purchase  of  its  own 
stock  by  a  corporation  by  the  ex- 
change of  its  property  of  eqnal 
value,  though  made  in  good  faith 
and  without  any  element  oi 
fraud,*  or  'anything  in  ti»e  appar«it 
condition  of  the'  corporation  *to 
interfere  with  the  making  of  the  ex- 
change, will  not  be  allowed  wfaa« 
it  injuriously  affects  a  creditor  of 
the*  corporation,  'even  though  the 
fact  of  the  indebtedness  was  not 
at  the  time  established  or  known 
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to  the  stockholders.  .  . 
capital  stock  of  a  corporation  'is 
a  fund  set  apart  for  the  payment 
of  its  debts,  and  the  directors  .  .  . 
hold  it  in  trust  for  that  pur- 
pose. .  .  .  The  shareholders  of 
the  corporation  are  conclusively 
charged  with  notice  of  the  trust 
character  which  attaches  to  its 
capital  stock.  As  to  it,  they  can- 
not occupy  the  status  of  innocent 
purchasers,'  and,  when  *they  have 
in  tiieir  hands  any  of  the  trust  fund, 
they  hold  it  cum  onere,  subject  to 
all  equities  which  attach  to  it' 

''In  Clapp  V.  Peterson  (1882)  104 
III.  26,  the  same  court,  after  stating 
that  the  shareholders  of  a  corpo- 
ration are  conclusively  charged  with 
notice  of  the  trust  character  which 
attaches  to  its  capital  stock,  and  that 
when  they  have  any  of  this  trust 
fund  in  their  hands  they  hold  it  cum 
onere,  subject  to  all  the  equities 
which  attach  to  it,  went  on  to  say : 
'It  is  objected,  against  the  principles 
above  stated,  that  the  cases  in  which 
they  were  declared  were  where  there 
was  actual  or  constructive  fraud  or 
unfairness,  where  the  corporations 
were  insolvent,  or  in  process  of  be- 
ing wound  up.  The  question 
naturally  would  arise  mostly  in  such 
circumstances,  but  the  principles 
enunciated  are  general  in  scope,  fol- 
lowing from  the  nature  of  the  capi- 
tal stock  of  corporations,  and  the  re- 
lation of  a  stockholder  to  the 
corporation,  and  we  know  of  no 
limitation  of  their  application  as 
above  suggested.' 

"In  this  statement  we  fully  con- 
cur. There  can  be  no  such  limita- 
tion of  the  principle. 

*The  supreme  court  of  Connecti- 
cut, in  Crandall  v.  Lincoln  (1884) 
52  Conn.  73,  52  Am.  Rep.  560,  said : 
*If  the  view  we  have  taken  of  the 
character  and  nature  of  this  stock 
is  sound,*  that  it  is  a  trust  fund  for 
the  security  of  creditors,  'and  we 
have  no  doubt  that  it  is,  the  con- 
clusion inevitably  follows  that  under 
no  circumstances  can  a  stockholder 
sell  his  stock  to  the  company  and 
take  therefor  his  portion  of  the  capi- 
tal stock  to  the  prejudice  of 
creditors.     The  illegali^  of  the 
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The  transaction  does  not  at  all  depend 
upon  the  actual  knowledge  or  mala 
fides  of  the  seller;  if  he  in  fact  sells 
to  the  company  and  receives  in  re- 
turn a  part  of  the  capital,  the  policy 
of  the  law  requires  him  to  know  it, 
and  conclusively  charges  him  with 
knowledge.  Thus  selling,  he  sells 
at  his  peril.  In  no  other  way  can  the 
rights  of  creditors  be  protected. 
The  seller,  can  protect  himself  by 
selling  to  other  parties,  or  he  may 
hold  his  stock,  taking,  as  he  is 
bound  to,  the  risk  of  his  investment. 
The  creditor  is  not  bound  to  assume 
any  part  of  the  stockholder's  risk, 
and  he  has  no  way  of  protecting 
himself.  The  law  is  his  only  pro- 
tection.' 

"The  above  cases  were  not  baaed 
on  any  local  statute,  but  upon  gen- 
eral principles. 

"In  saying  that  the  assets  of  a 
corporation  constitute  a  trust  fund, 
we  are  to  be  understood  as  refer- 
ring to  the  assets  of  an  insolvent 
corporation.  A  solvent  corporation, 
of  course,  holds  its  property  as  any 
individual  holds  his.  But  when  a 
corporation  becomes  insolvent,  a 
trust  arises  in  respect  to  the  ad- 
ministration of  its  assets  for  ihe 
benefit  of  its  creditors.  HoUins  v. 
Brierfield  Coal  &  I.  Co.  (1893)  150 
U.  S.  371,  381,  383,  37  L.  ed.  1113, 
1115,  1116,  14  Sup.  Ct  Rep.  127; 
McDonald  v.  Williams  (1899)  174 
U.  S.  397,  401,  43  L.  ed.  1022,  1023, 
19  Sup.  Ct.  Rep.  743.  Hence,  when 
a  corporation  buys  its  own  stock, 
payment  cannot  be  made  with  funds 
which,  upon  insolvency,  belong  to 
its  creditors,  instead  of  to  its  stock- 
holders. 1  Cook,  Corp.  7th  ed.  §  9, 
pp.  42,  43." 

See  also  Re  Tichenor-Grand  Co. 
(D.  C.)  203  Fed.  720,  where  Hand, 
District  Judge,  dealt  with  a  similar 
question  arising  as  to  a  New  York 
corporation. 

In  Grasselli  Chemical  Co.  v. 
MtD&  Explosives  Co.  (D.  C.)  258 
Fed.  66,  Mayer,  District  Judge, 
reached  the  same  result,  to  wit,  that 
a  note  of  a  New  York  corporation, 
given  in  payment  of  stock,  is  en- 
forceable only  as  against  a  surplus; 
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that  it  cannot  be  let  into  competi- 
tion with  creditors. 

Re  Brueck  &  W.  Co.  (D.  C.)  258 
Fed.  69,  is  another  recent  decision 
by  Judge  Mayer  to  the  same  effect. 

Obnatead  v.  Vance  &  J.  Co.  196 
III.  236,  63  N.  E.  634,  is  another 
well-considered  case,  in  which  the 
same  result  is  reached.  It  was  there 
held  that  an  agreement  by  a  corpo- 
ration to  buy  its  own  stock  cannot 
be  enforced'  to  the  injury  of  cred- 
itors— such  an  agreement  being  the 
equivalent  of  a  contract  to  diminish 
its  capital ;  that  the  stockholders  of 
a  corporation  are  charged  with  no- 
tice that  the  capital  stock  is  a  trust 
fund  for  the  payment  of  debts,  and 
hold  their  stock  subject  to  all  the 
equities  which  attach.  The  court 
said:  "This  court  has  repeatedly 
held  that,  as  against  the  claims  of 
creditoi39,  it  is  immaterial  what 
private  arrangements  subscribers 
may  make  with  the  corporation,  and 
that  any  device  by  which  members 
of  the  corporation  seek  to  avoid  the 
liability  imposed  upon  them  by  law 
is  void  as  to  creditors,  whether  bind- 
ing or  not  as  between  themselves 
and  the  corporation.  Clapp  v.  Pe- 
terson,  104  111.  26;  Ailing  v.  Wen- 
zel,  133  111.  264,  24  N.  E.  551 ;  Cole- 
man v.  Howe,  154  111.  458,  45  Am. 
St.  Rep.  133,  39  N.  E.  725.  If  such 
an  arrangement  as  that  made  be- 
tween the  Smith  &  Jones  Company 
and  Bentley  &  Olmstead  could  be 
enforced,  a  corporation  might  then, 
at  the  time  of  its  organization,  make 
such  a  contract  with  each  of  its 
stockholders  as  to  totally  destroy 
the  capital  stock  of  the  concern  and 
deprive  the  creditors  of  all  security 
from  this  trust  fund.  The  capital 
stock  is  a  trust  fund  furnished  for 
the  benefit  of  the  creditors  of  the 
corporation,  and  equity  will  not  per- 
mit it  to  be  destroyed  or  impaired  to 
their  injury  for  the  benefit  of  stock- 
holders. The  creditors  of  this  cor- 
poration had  a  right  to  rely  upon 
the  application  of  the  capital  stock 
toward  the  payment  of  their  claims, 
and  to  permit  this  plaintiff  in  error 
to  cancel  his  stock  upon  this  inequit- 
able agreement,  and  to  receive  a 
premium  of  10  per  cent  in  addition. 
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would  be  in  violent  disregard  of  a 
long  line  of  decisions  of  tills  court" 

Other  authorities  sustaining  the 
same  general  doctrine  are:  Cran- 
dall  V.  Lincoln,  52  Conn.  73,  62  Am. 
Rep.  560,  citing  and  reviewing 
many  of  the  earlier  cases;  Cart- 
wright  V.  Dickinson,  §8  Tenn.  476, 7 
L.R.A.  706,  17  Am.  St.  Rep.  910,  12 
S.  W.  1030;  White  Mountains  R.  Co. 
V.  Eastman,  -34  N.  H.  124,  140;  8 
Thomp.  Corp.  2d  ed.  §§  4075,  4076. 

Mr.  Morawetz,  in  his  book  on  Cor- 
porations, says  (vol.  1,  §  112) :  "No 
verbiage  can  disguise  the  fact  that  a 
purchase  by  a  corporation  of  shares 
in  itself  really  amounts  to  a  reduc- 
tion of  the  company's  assets,  and 
that  the  shares  purchased  do  in  fact 
remain  extinguished;  at  least  until- 
the  reissue  has  taken  place.  The 
fact  that  such  a  transaction  may  not 
necessarily  be  injurious  to  any  per- 
son is  not  a  sufficient  reason  for  sup- 
porting it.  It  is  contrary  to  the  fun- 
damental agreement  of  the  share- 
holders, and  is  condemned  by  the 
plainest  dictates  of  sound  policy.  To 
allow  the  directors  to  exercise  such 
a  power  would  be  a  fruitful  source 
of  unfairness,  mismanagement,  and 
corruption.  It  is  for  these  reasons 
that  a  shareholder  cannot  be  al- 
lowed to  withdraw  from  the  corpo- 
ration, with  his  proportionate 
amount  of  capital,  either  by  a  re- 
lease and  cancelation  before  the 
shares  have  been  paid  up,  or  by  a 
purchase  of  the  shares  with  the  com- 
pany's funds." 

Machen  (vol.  1,  §  628)  states  the 
rule  as  follows :  "In  America,  many 
courts  uphold  the  same  sound  and 
wholesome  doctrine  as  the  English 
cases.  But  it  must  be  conceded  that 
a  somewhat  larger  number  of  the 
American  courts  have  taken  the 
view  that  a  corporation  may,  with- 
out express  statutory  authority, 
purchase  its  own  shares,  provided 
the  purchase  is  entered  into  bona 
fide  and  does  not  endanger  the 
claims  of  creditors.  It  should  be  ob- 
served that  the  American  cases 
which  agree  with  the  English  doc- 
trine are  often  well  considered  and 
fully  reasoned,  whereas  those  which 
uphold  the  contrary  view  generally 
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lack  any  extended  examination  of 
the  subject." 

The  court  below  apparently  as- 
sumed that  the  bankrupt  was  a 
Massachusetts  corporation.  In  fact 
it  is  a  Maine,  corporation.  While 
there  is  no  decision  by  the  Maine  su- 
preme court  dealing  flatly  with  the 
power  of  a  Maine  corporation  to 
purchase  under  any  circumstances 
shares  of  its  own  capital  stodc,  the 
decision  in  the  case  of  Re  Brockway 
Mfg.  Co.  89  Me.  121,  .56  Am.  St. 
Rep.  401,  35  Atl.  1012,  accords  with 
the  doctrine  of  the  Supreme  Court 
of  the  United  States  and  with  the 
decisions  above  cited  in  the  circuit 
court  of  appeals  and  the  district 
courts,  to  the  effect  that  such  a  claim 
cannot  be  sustained  as  against  the 
rights  of  creditors,  existing  or  sub- 
sequent 

In  this  case  the  treasurer  of  the 
corporation  had  used  its  funds  to 
pay  for  the  stock  of  the  corporation 
purchased  by  him  and  other  stock- 
holders. It  was  held  that  the  treas- 
urer was  responsible  for  the  whole 
amount  of  the  money  so  used,  so  far 
as  necessary  to  satisfy  the  claims  of 
creditors,  even  though  all  the  stock- 
holders had  assented  to  the  pur- 
chase. The  court,  by  Peters,  Ch.  J., 
said  (89  Me.  125) :  "Whatever  rule 
might  obtain,  if  this  were  a  proceed- 
ing to  enforce  the  liabilities  of  a 
stockholder  under  our  statutes,  we 
think  that  the  case  discloses  in  its 
facts  a  diversion  of  its  property'  and 
assets  to  the  detriment  of  creditors. 
The  case  is  very  like  that  of  a  trus- 
tee secretly  applying  the  trust  prop- 
erty to  his  own  use.  To  hold  other- 
wise would  be  a  contradiction  of  the 
plain  proposition  that  the  stock  and 
property  of  every  corporation  are  to 
be  regarded  as  a  trust  fund  for  the 
payment  of  its  debts,  and  that  its 
creditors  have  a  lien  thereon  and  the 
right  to  priority  of  payment  over  any 
stockholder.  The  payment  of  the 
amount  claimed  by  Haskell  for  the 
benefit  of  the  corporation  amounted 
in  law  to  an  application  of  that  sum 
in  reduction  of  his  indebtedness  to 
the  company,  and  therefore  a  reduc- 
tion of  its  assets  to  that  extent.  It 
is  well  settled  by  numerous  author- 
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ities  that  the  stockholders  of  a  cor- 
poration have  no  rights  until  all 

other  creditors  are  satisfied.  They 
have  the  full  benefit  of  the  profits 
made  by  the  establishment,  but  can- 
not take  any  portion  of  the  funds 
until  all  other  claims  on  them  are 
extinguished.  Their  rights  are  not 
to  the  capital  stock,  but  to  the  re- 
siduum after  all  demands  on  it  are 
paid.  Wood  v.  Dummer,  3  Mason, 
311,  Fed.  Cas.  No.  17,944;  Sanger  v. 
Upton,  91  U.  S.  60,  23  L.  ed.  220. 
Creditors  may  hold  the  company's 
agents  liable  for  wasting  assets 
which  are  needed  to  satisfy  their 
claims,  on  the  ground  that  it  consti- 
tutes a  misapplication  of  trust 
funds." 

The  Maine  corporation  statutes 
expressly  authorize  their  corpora- 
tions to  deal  in  the  shares  of  "any 
other  corporation."  This  express 
inclusion  of  power  to  deal  in  the 
shares  of  other  corporations  certain- 
ly implies  a  lack  of  power  to  deal  in 
its  own  shares.  Compare  Mora^ 
wetz,  Corp.  2d  ed.  §  316.  At  any 
rate,  there  is  nothing  in  the  Maine 
decisions  holding  that  a  Maine  cor- 
poration can,  by  process  of  contract 
with  its  stockholders,  reduce  a  fund 
to  which  its  creditors,  existing  or 
prospective,  are  entitled  to  look  for 
the  payment  of  their  debts.  If  such 
contracts  can  be  sustained,  the  stat- 
utory provisions  as  to  the  reduction 
of  capital  stock  are  waste  paper. 

Even  in  Wisconsin,  where  the 
trust  fund  doctrine  as  to  capital 
stock  is  not  entertained,  a  transac- 
tion such  .as  this  at  bar  is  regarded 
as  constructively  fraudulent.  Atlan- 
ta &  W.  Butter  &  Cheese  Asso,  v. 
Smith,  141  Wis.  377,  32  L.RA. 
(N.S.)  137,  135  Am.  St  Rep.  42, 
123  N.  W.  106. 

A  fortiori,  under  the  decisions  of 
the  Supreme  Court  of  the  United 
States,  holding  the  capital  stock  to 
be  a  trust  fund  for  Uke  benefit  of 
creditors,  it  cannot  „  , 
be  allowed  to  be  dis- 
sipated  by  execu-  J^jr^V*** 
tory  contracts  be- 
tween the  corporation  and  its  stock- 
holders, not  disclosed  in  the  public 
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records  of  the  corporation,  or  even 
in  its  own  books  of  account. 

The  decree  of  the  District  Court 
is  reversed,  and  the  case  is  remand- 
ed to  that  court,  with  directions  to 
enter  an  order  disallowing  the 
claim,  and  the  appellant  recovers  his 
costs  of  appeal. 

A  petition  for  rehearing  having 
been  filed,  the  following  Per  Curiam 
response  was  handed  down  on 
January  6,  1920 : 

The  appellee  has  filed  a  petition 
for  rehearing,  accompanied  by  a 
long  brief,  arguing  many  questions 
not  arising  on  this  record,  and 
therefore  not  touched  upon  by  the 
court  in  the  opinion.  This  petition 
points  out  no  error  of  fact  or  of 
law;  it  must  be  denied.  But,  to 
avoid  possible  confusion,  it  may  be 
desirable  to  add  a  few  words  as  to 
what  is  not  decided  by  tiiis  court  in 
this  case. 

This  record  raises  no  issue,  and 
this  court  intimates  no  opinion,  as 
to  the  power  of  a  corporation  organ- 
ized under  the  laws  of  the  state  of 


Maine,  or  of  any  other  state,  to  con- 
tract to  purchase  its  own  stock,  pay- 
ing therefor  only  out  of  surplus  or 
accumulated  profits.  Compare  Re 
O'Gara  &  Maffuire,  259  Fed.  935; 
Jesson  V.  Noyes,  157  C.  C.  A.  342, 
245  Fed.  46,  50.  The  only  question 
presented  in  this  case,  and  decided 
by  this  court,  is  as  to  whether  a 
stockholder  may  prove  damages  for 
a  breach  of  such  contract,  accruinF 
after  bankruptcy,  against  general 
assets,  and  in  competition  with  ordi- 
nary creditors.  That  question  we 
answer  in  the  negative.  As  to  any 
other  questions  concerning  con- 
tracts by  corporations  for  the  pur- 
chase of  their  own  stock,  arising  un- 
der different  conditions,  no  opinion 
is  intimated. 
Petition  denied. 

Petition  for  a  writ  of  certiorari 

denied  by  the  Supreme  Court  of  the 
United  States,  March  8, 1920  (U.  S. 
Adv.  Ops.  1919-20,  p.  408)  —  U.  S. 
— ,  64  L.  ed.  — ,  40  Sup.  Ct.  Rep. 
344. 


ANNOTATION. 

Claim  of  one  wiling  to  corpwratkm  its  own  stock  as  provable  against  its  estate 
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Apparently  as  an  outgrowth  of  the 
trust-fund  doctrine,  it  is  consistently 
held  that  where  a  stockholder  sells  or 
agrees  to  sell  his  stock  to  the  corpora- 
tion, and  the  corporation  is  thereafter 
adjudicated  a  bankrupt,  the  stockhold- 
er is  not  entitled  to  prove  his  claim 
for  the  price  or  on  the  contract  against 
the  estate,  in  competition '  with  cred- 
itors, but  is  entitled  to  compensation 
only  in  case  a  surplus  remains  after 
all  the  creditors  have  been  paid. 
Hamor  v.  Taylor-Rice  Engineering  Co. 
(1897)  84  Fed.  392;  Re  S.  P.' Smith 
Lumber  Co.  (1904)  132  Fed.  618;  Re 
Tichenor-Grand  Co.  (1913)  203  Fed. 
720;  Re  Fechheimer  Fishel  Co. 
(1914)  129  C.  C.  A.  33,  212  Fed.  357, 
writ  of  certiorari  denied  in  (1914)  2S4 
U.  S.  760,  58  L.  ed.  1580,  34  Sup.  Ct. 
Rep.  777;  Grasselli  Chemical  Go.  v. 
^tna  Explosives  Co.  (1918)  258  Fed. 
66;  Re  Brueck  ft  W.  Co.  (1919)  268 


Fed.  69;  Re  O'Gara  &  Maguire  (1919) 
259  Fed.  935;  Olmstead  v.  Vance  &  J. 
Co.  (1902)  196  IlL  236,  63  N.  E.  634; 
Clark  V.  E.  C.  Clark  Mach.  Go.  (1908> 
151  Mich.  416, 115  N.  W.  416.  And  see 
the  reported  case  (Keith  v.  Kilmsi. 
ante,  1287. 

In  the  case  of  Re  S.  P.  Smith  Lumber 
Co.  (1904)  132  Fed.  618,  an  appeal  was 
taken  from  the  disallowance  by  a  ref- 
eree in  bankruptcy  of  a  claim  baaed  on 
two  promissory  notes  executed  by  the 
bankrupt  company.  The  evidence 
showed  that  stock  of  the  bankrupt  cor- 
poration had  been  owned  by  the 
claimant  and  another.  The  claimant, 
being  desirous  of  severing  his  connec- 
tion with  the  company,  transferred  his 
stock  to  the  other  stockholder,  and 
the  entire  consideration  for  this  trans- 
fer was  advanced  in  the  form  of  nego- 
tiable instmments  uecuted  by  the 
company.   As  a  result  of  this  trans- 
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action,  the  corporation  became  in- 
solvent and  bankruptcy  proceedinsrs 
resulted.  In  holdinfr  that  the  purchase 
of  the  shares  with  the  funds  of  the 
corporation  was  a  fraud  on  the  cred- 
itors and  rendered  the  claim  invalid, 
the  court  said:  "In  event  of  the  dis- 
solution of  a  corporation  the  share- 
holders are  only  entitled  to  their 
aliquot  part  of  the  capital  remaining 
after  all  debts  are  paid.  Menefee,  by 
his  sale  to  Smith,  withdrew  from  the 
company,  ahead  of  all  creditors,  a  sub- 
f^tantial  part  of  the  consideration  for 
his  shares  in  cash  and  property,  there- 
by reducing  the  company  to  insolven- 
cy. He  now  seeks  to  prove  and  have 
allowed  as  a  debt  against  the  bank- 
ruptcy estate  the  notes  executed  by 
the  bankrupt,  and  given  him  as  de- 
ferred payments.  He  seeks  to  share 
in  the  distribution  of  the  estate  with 
the  creditoi's  for  whose  pecuniary  in- 
jury and  financial  loss  he  is  in  part 
responsible.  The  purchase  of  his 
shares  by  Smith  with  the  funds  and 
property  of  the  company  operated  as 
a  fraud  upon  its  creditors,  and  the 
holding  of  the  referee  thdt  the  sale 
was  invalid,  and  his  consequential  re- 
fusal to  allow  the  claim  of  Menefee, 
is  approved  and  confirmed." 

Similarly,  in  the  case  qf  Re  O'Gara 
&  Maguire  (1919)  269  Fed.  936.  it 
appeared  that  the  bankrupt  corpora- 
tion purchased  sevefal  shares  of  its 
capital  stock  belonging  to  the  clahn- 
ant,  and  gave  its  three  promissory 
notes  in  payment.  After  the  corpora- 
tion was  adjudged  a  bankrupt,  a  claim 
was  presented  for  the  amount  remain- 
ing unpaid  on  these  notes.  It  was  held 
that  a  contract  by  a  corporation  for 
the  purchase  of  Its  capital  stock  could 
not  be  enforced  except  out  of  surplus 
earnings  or  accumulated  profits;  and 
since,  at  the  time  of  the  transfer  of 
the  stock,  the  liabilities  of  the  com- 
pany were  greater  than  its  resources, 
the  capital  stock  could  not  be  impaired 
to  the  injury  of  creditors  1^  allowing 
the  claims  based  on  the  notes  in  ques- 
tion to  stand. 

So,  in  Hamor  v.  Taylor-Rice  En- 
gineering Co.  (1897)  84  Fed.  392.  a 
claim  was  filed  against  a  bankrupt 
corporation  for  the  amount  due  on 
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several  notes  executed  by  the  corpora- 
tion to  the  claimant.  The  receives  of 
the  insolvent  corporation  excepted  to 
the  allowance  of  the  claim,  alleging 
that  the  notes  were  given  by  the  cor- 
poration as  consideration  for  ■  the 
transfer  to  it  of  the  stock  "of  the  pur- 
chasing company  held  by  the  claimant. 
It  was  held  that  the  corporation  could 
not  purchase  the  shares  of  its  own 
stock  if  the  transaction  would  impair 
the  company's  capital  stock — the  court 
saying:  "The  consideration  for  the 
original  note  was  the  surrender  by 
Willard  to  the  defendant  of  certain 
shares  of  its  capital  stock  held  by  him. 
He  DOW  seeks  to  be  recognized  as  one 
of  the  creditors  of  the  defendant.  Was 
the  money  whteh  the  defendant  under- 
took to  pay  him  for  his  surrender  of 
stock  to  come  out  of  any  surplus  or 
fund  of  net  profits,  on  the  one  hand, 
or,  on  the  other,  out  of  the  fund  rep- 
resented by  the  capital  stock?  The 
defendant  was  adjudged  insolvent, 
and  receivers  were  appointed  within 
four  months  after  the  giving  of  the 
original  note;  and  it  is  admitted  that 
there  are  not  sufficient  funds  or  prop- 
erty in  their  hands  to  pay  the  cor- 
porate indebtedness,  exclusive  of  the 
alleged  claim  of  Willard.  In  so  far  as 
the  existence  of  a  surplus  or  fund  of 
net  profits  at  the  time  of  the  taking 
of  the  original  note  might  tend  to  the 
establishment  of  a  right  on  his  part 
to  compete  with  the  creditors  of  the 
defendant,  the  burden  of  proof  rested 
upon  him  to  show  the  existence  of  such 
surplus  or  profits.  No  such  showing 
has  been  made;  and  it  cannot  be  as- 
sumed that  such  was  a  fact.  The  note 
must  be  treated  as  an  undertaking  by 
the  defendant  to  dispose  of  part  of  its 
capital  stock  to  secure  a  surrender  of 
Willard's  shares.  It  was  a  contract 
to  do  what  was  ultra  vires  of  the  de- 
fendant, as  against  its  creditors,  and 
was  a  nullity;  and,  therefore,  the  note 
given  in  renewal  is  void."  See.  to  the 
same  effect,  Olmstead  v.  Vance  &  J. 
Co.  (1902)  196  IlL  236.  63  N.  E.  634. 

Likewise,  it  appeared  in  Clark  v.  E. 
C.  Clark  Mach.  Co.  (1908)  151  Mich. 
416,  115  N.  W.  416.  that  a  corporation 
purchased  some  of  its  own  stock,  for 
which  it  gave  three  promisson'  notes, 
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secured  by  a  chattel  mortgage.  The 
corporation,  at  the  time  it  made  the 
purchase*  owed  less  than  fSOO.  The 
assets  of  the  corporation  were  worth 
about  $9,000.  The  stockholders  had 
all  agreed  to  the  purchase,  and,  if 
there  were  any  creditors  existing  at 
the  time  of  the  purchase,  none  of  them 
complained.  All  the  creditors  who  did 
oomplain  were  subsequent  creditors, 
who  gave  credit  with  the  mortgage  on 
file  in  the  proper  office,  but  who  insist- 
ed that  it  was  not  notice  to  them  that 
the  assets  of  the  company  had  been 
used  to  purchase  some  of  the  capital 
stock.  The  court  said  that  the  assets 
of  a  corporation  constituted  a  trust 
fund  not  only  for  the  benefit  of  exist- 
ing but  also  for  future^c  red  iters,  and 
that  they  could  not  be  used  in  the  pur- 
chase of  outstanding  stock  to  the  ex- 
clusion of  subsequent  creditors,  add- 
ing: **lt  is  apparent  under  the  record 
as  it  now  stands  that  the  assets  will 
be  more  than  sufficient  to  pay  the 
debts.  Should  this  prove  to  be  the 
case,  Mr.  Wells  (whose  stock  the  com- 
pany purchased)  will  be  entitled  to 
receive  out  of  the  surplus  sufficient  to 
pay  this  amount.  The  decree  will  be 
modified  in  accordance  with  this  opin- 
ion." 

So  it  has  been  held  that  the  claim 
df  a  stockholder  who  had  sold  his  stock 
to  the  corporation  should  be  postponed 
until  it  was  apparent  that  the  rights 
of  the  creditors  of  the  corporation 
would  not  be  defeated.  Re  Fechheim- 
er  Fischel  Co.  (1914)  129  C.  C.  A.  33, 
212  Fed.  367,  writ  of  certiorari  denied 
in  (1914)  234  U.  &  760,  58  L.  e^.  1580, 
34  Sup.  Ct.  Rep.  777. 

In  the  reported  case  (Keith  v.  KlL- 
MEK,  ante,  1287)  the  trustee  in  bank- 
ruptcy appealed  from  an  order  allow- 
ing a  claim  of  a  former  stockholder 
who  had  contracted  to  sell  his  stock 
to  the  corporation.  The  court  re- 
versed the  order  and  entered  a  decree 
disallowing  the  claim.  It  is  stated 
that  a  stockholder  may  not  sell  his 
shares  of  stock  to  the  corporation,  and 
subsequently,  when  the  corporation  is 
bankrupt,  put  in  a  claim,  and  share 
in  like  proportion  with  other  creditors. 


Similarly,  where  a  claim  was  made 
against  the  receiver  of  an  insolvent 
company  to  recover  a  sum  alleged  to 
be  due  under  a  contract  by  the  terms 
of  which  the  corporation  agreed  to 
repurchase  the  claimant's  stock  at  the 
end  of  a  stated  time,  it  was  held  that 
the  claim  should  not  be  allowed,  as 
there  was  no  sutplus  out  of  which  pay- 
ment could  be  made,  and  the  claimant 
was  not  entitled  to  be  let  into  com- 
petition with  bona  fide  creditors. 
Grasselli  Chemical  Co.  v.  ^tna  Ex- 
plosives Co.  (1918)  268  Fed.  66.  See. 
to  the  same  effect,  Re  Bnieck  &  W.  Co. 
(1919)  268  Fed.  69. 

In  the  case  of  Re  Tichenor-Grand 
Co.  (1913)  203  Fed.  720,  it  was  shown 
that  a  corporation  agreed  with  a  sub- 
scriber to  stock  to  repurchase  the 
same  after  a  stated  time.  On  a  claim 
based  on  that  agreement,  against  the 
estate  of  the  corporation  iik  bankrupt- 
cy, it  was  held  that  the  agreement  was 
invalid,  the  court  saying:  "I  must 
say  that  all  such  rights  appear  to  me 
to  be  quite  contrary  to  a  reasonable 
protection  of  creditors,  unless  they 
are  limitedi  to  purchases  which  leave 
the  original  capital  intact, — L  e.,  pur- 
chases from  surplus, — because  they 
necessarily  result  in  keeping  up  the 
appearance  of  a  capital  which  has 
been  actually  depleted.  If  a  corpora- 
tion has  received  property  into  its 
treasury  of  the  value  of  its  authorized 
shares,  that  is,  no  doubt,  subject  to 
the  vicissitudes  of  its  enterprises, 
which  will  be  represented  by  public 
knowledge  of  its  success  or  of  the  val- 
ue of  its  shares.  If,  however,  it  pur- 
chases its  own  shares,  this  affects 
neither  the  value  of  the  other  shares, 
the  success  of  its  enterprises,  nor  the 
amount  of  its  apparent  share  capital. 
It  is 'merely  a  method  of  secret  dis- 
tribution, against  the  deceit  of  which 
its  creditors  have  absolutely  no  means 
of  protection.  The  fund  which  th^ 
have  the  right  to  rely  upon  has  been, 
surreptitiously  taken  from  them.  It 
seems  to  me  v^ry  little  relief  against 
the  evils  which  such  a  right  causes,  to 
limit  it  to  cases  where  the  corporation 
is  thought  to  be  solvent."    E.  C.  B. 
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ESTATE  OF  ANNA  C.  BRACKETT,  Deceased, 

V. 

ESTATE  OF  CHAUNCEY  BURNHAM,  Deceased,  Flif.  in  Err, 
XUMgan  Supreme  Ctnurt  — October  e,  19 IP. 
(Re  Buniham,  207  Mich.  861,  174  N.  W.  121.) 

Husband  and  wife  —  right  of  wife  to  compensation  for  services. 

1.  To  enable  a  married  woman  to  recover  for  personal  services  rendered 
to  a  stranger,  he  must  have  had  knowledge  that  her  husband  had  con- 
sented to  her  receiving  the  compensation  for  her  services,  and  must  have 
assented  to  and  acquiesced  in  the  arrangement. 

[See  note  on  this  qmstwn  beginning  on  page  1303.] 


Evidence  —  of  knowledge  of  eman- 
cipation of  married  woman. 
2.  A  mere  statement  by  a  man  who 
was  beingr  cared  for  in  the  home  of  a 
married  couple  that  he  wanted  them 
to  have  what  he  had,  to  pay  for  what 


the  wife  had  done  for  him,  does  not 
,show  that  he  understood  that  she  had 
been  emancipated  so  that  she  person- 
ally could  recover  from  his  estate  for 
the  services  rendered. 


Error  to  the  Circuit  Court  for  Kalamazoo  County  (Weimer,  J.)  to  re- 
view a  judgment  in  favor  of  claimant  in  a  proceeding  to  recover  for 
services  rendered  to  decedent  while  boarding  with  claimant  and  her  hus- 
band. Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  Lincoln  H.  Titos,  for  plaintiff  Putnam  v.  Detroit  United  R.  Go.  164 
in  error:  Mich.  S42,  129  N.  W.  860;  McManiccle 

In  order  to  bind  the  defendant  es-    v.  Detroit  United  B.  Co.  193  Mich. 


tate,  it  is  incumbent  upon  the  claim- 
ant to  prove  by  a  preponderance  of  the 
evidence  that  deceased  knew  that  Anna 
C.  Brackett  intended  to  charge  him  for 
the  items,  which  she  now  claims,  and 
that  he  assented  to  the  arrangement. 

Mason  v.  Dunbar,  43  Mich.  407,  38 
Am.  Rep.  201,  5  N.  W.  432;  Boughton 
V.  Houghton,  111  Mich.  26,  69  N.  W. 
94;  Heral  v.  McCabe,  171  Mich.  630, 
137  N.  W.  237. 

There  is  no  evidence  showing  that 
ihe  arrangement  claimed  to  have  been 
made  between  claimants,  that  the  wife 
"might  have  whatever  she  earned/'  if 
she  would  allow  Chaunc^  Bumham  to 
come  to  their  home  to  live;  was  ever 
communicated  to  him,  or  that  such  an 
arrangement  was  ever  accepted  by 
him,  and  therefore  plainti£F  cannot  re- 
cover. 

Ibid. 

Messrs.  Alfred  S.  Frost  and  Corwin 
A  Norcross,  for  defendant  in  error: 

The  case  was  properly  submitted  to 
the  jury  to  determine  the  extent  and 
value  of  claimant's  services,  and,  their 
verdict  being  within  the  evideiuse,  the 
judgment  should  be  afllrmed. 


530,  160  N.  W.  423;  Hook  v.  Solomon, 
194  Mich.  517,  160  N.  W.  839;  Arm- 
strong V.  Rachow,  205  Mich.  168,  171 
N.  W.  889;  Re  Young,  39  Mich.  429; 
Crarapton  v.  Newton,  132  Mich.  149, 
93  N.  W.  250;  Longwell  v.  Mierow,  130 
Wis.  208,  109  N.  W.  943;  Lancaster  v. 
O'Brien,  136  Ky.  589,  124  S.  W.  854; 
McCoy  V.  McCoy,  —  Ky.  — ,  125  S.  W. 
177;  Ashley  v.  Smith,  152  Mich.  197, 
115  N.  W.  1062;  Mason  v.  Dunbar,  43 
Mich.  407,  38  Am.  Rep.  201,  5  N.  W. 
432;  Re  Barclay,  146  Mich.  650,  110  N. 
W.  49;  Re  De  Spelder,  181  Mich. 
1F3,  147  N.  W.  589;  Re  Tolsma.  183 
Mich.  314,  149  N.  W.  1050;  Jason 
V.  Antone,  131  Mass.  634;  Jenks  v. 
Dyer,  102  Mass.  235;  Kendall  v.  Kings- 
ley,  120  Mass.  94;  Burns  v.  Maurer,  72 
Misc.  481,  131  N.  Y.  Supp.  344;  Day- 
ton V.  Ewart,  28  Mont  153,  98  Am.  St. 
Rep.  649,  72  Pac.  420. 

Stone,  J.,  delivered  the  opinion  of 

the  court : 

This  is  the  second  apnearance  of 
this  case  in  this  court.  When  here  on 
the  former  occasion,  it  will  be  found 
reported  in  199  Mich.  326,  165  N. 
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W.  665.  For  a  full  statement  of  the 
history  of  the  case,  reference  is  had 
to  the  former  opinion.  The  case 
was  reversed,  and  a  new  trial  or- 
dered, for  the  single  error  there 
pointed  out.  The  case  has  been  re- 
tried, resulting  in  a  verdict  and 
judgment  for  the  claimant  in  the 
sum  of  $1,302.36,  and  the  defendant 
has  brought  the  case  here  upon  writ 
of  error. 

Mary  errors  are  assigned  by  ap- 
pellant, but  in  our  opinion  the  single 
meritorious  question  presented  by 
the  record  is  whether  tiiere  was  any 
evidence,  upon  the  retrial,  showing 
that  the  arrangement  which  it  was 
claimed  was  made  between  claim- 
ant's husband  and.  herself  "that  she' 
might  have  whatever  she  earned," 
if  she  would  allow  Chauncey  Bum- 
ham  to  come  to  the  home  of  William 
A.  Brackett  and  Anna  C.  Brackett 
to  live,  was  ever  communicated  to 
Chauncey  Bumham,  or  that  such  an 
arrangement  was  ever  accepted  by 
him,  or  understood  or  acquiesced  in 
by  him.  When  the  case  was  here  be- 
fore we  said:  "We  think  the  case 
should  have  been  submitted  to  the 
jury  upon  the  clfdm  of  Anna  C. 
Brackett  for  her  own  services  only." 

The  question  now  presented  was 
not  presented  or  considered  upon 
tiie  former  hearing. 

The  evidence  upon  the  retrial,  as 
well  as  upon  the  first  trial,  upon  the 
right  of  Anna  C.  Brackett  to  have 
her  claim  presented  to  the  jury  at 
all,  was  based  upon  a  claimed  con- 
versation between  Mr.  and  Mrs. 
Brackett,  not  in  the  presence  of 
Chauncey  Bumham,  and  was  testi- 
fied to  by  Mr.  Brackett  as  follows: 

Q.  Any  conversation  that  you  had 
that  was  in  his  presence  would  not 
be  admissible,  but  the  conversation 
that  was  not  in  his  presence  would 
be;  so  do  not  say  anything  in  regard 
to  any  conversation  had  while  he 
was  present.  What,  if  anything, 
was  said  by  you  to  your  wife  about 
his  staying  there  when  you  were 
talking  with  her,  when  Mr.  Burn- 
ham  was  not  present? 

A.  T  told  her,  if  she  wanted  to 
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keep  him,  she  could,  and  she  could 
have  what  she  could  earn. 

On  crbss-examination  as  follows: 
Q.  Mr.  Brackett.  what  you  have 
told  the  jury  is  what  you  and  your 
wife  have  talked  about  when  Chaun- 
cey Burnham  was  not  present;  is 
that  right? 
A.  Yes,  sir. 

The  rule  of  law  in  this  state  seems 
to  be  that,  under  such  an  arrange- 
ment as  claimed  between  husband 
and  wife,  before  the  wife  can  recov- 
er for  services  rendered  under  such 
circumstances,  this  agreement  must 
be  brought  home  to  the  knowledge 
of  the  party  to  be 
charged,    and    it  STr^AthVit 

must    appear     that  wHe  to  eompea- 

such  party  assented 
to  and  acquiesced 
in  such  arrangement.  It  is  not 
enough  to  show  that  the  husband 
has  given  the  wife  her  services,  but 
the  other  party  ^  must  also  under- 
stand that  contract  relations  be- 
tween himself  and  the  wife,  exist, 
and  that  the  wife  expects  compen- 
sation. 

It  was  and  is  the  position  of 
claimants  counsel  that  uiis  part  of 
the  case  is  sustained  by  the  testi- 
mony of  the  witness  Amelia  Planck, 
which  was  as  follows : 

Q.  And  what,  if  anything,  did  he 
[Bumham]  say  to  you?  How  did 
this  conversation  come  up,  and 
what  was  said  to  you? 

A.  At  different  times,  and  one 
time  especially,  he  was  alone  in  the 
store  and  wasn't  feeling  very  well, 
and  I  says,  "Why  don't  you  get 
married?"  and  he  says,  "I  don't 
want  to  get  married.  I  have  got  a 
home  over  to  Mrs.  Brackett's  and 
she  takes  care  of  me  and  does  all 
my  washing  and  ironing  and  every- 
thing." And  in  the  conversation  he 
said,  "I  guess  I  ain't  got  nobody  that 
I  care  for,  and  I  want  them  to  have 
all  I  got,  and  I  want  them  to  have  it 
to  pay  for  everything  she  has  done 
for  me."  And  I  said,  "Why  don't 
you  make  a  will?"  And  he  said. 
"Because  they  would  fight  over  a 
will and  he  says,  "Whatever  I  owe 
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them,  they  can  lUways  put  in  a  claim 
and  get  it.  I  have  enough  property 
or  money,  so  they  can  always  get 
what's  coming  to  them." 

At  the  close  of  the  plaintiff's  evi- 
dence, defendant's  counsel  moved 
for  a  directed  verdict,  upon  the 
ground  (among  others)  that  there 
was  no  evidence  to  show  that  the  de- 
ceased knew  that  Anna  C.  Brackett 
intended  to  charge  him  for  the 
items  claimed,  or  agreed  to  it.  This 
motion  was  denied,  and  exception 
taken.  Defendant  requested  the 
court  to  charge  the  jury  (among 
other  things)  as  follows :  "  (2)  The 
plaintiff,  or  claimant,  ha\ing  failed 
to  produce  any  evidence  that  de- 
ceased, Chauncey  Burnham,-  knew 
that  Anna  C.  Brackett,  wife  of  Wil- 
liam A.  Brackett,  claimant,  intended 
to  charge  him  for  any  services  she 
rendered  him,  and  for  which  she 
now  claims  compensation,  and  that 
he  assented  to  the  arrangements, 
neither  she  nor  her  estate  can  re- 
cover in  this  action ;  for,  in  order  to 
bind  the  estate  of  Chauncey  Bum- 
ham,  it  is  incumbent  upon  the  claim- 
ant to  ^rove  by  a  preponderance  of 
the  evidence  that  the  deceased, 
(^uncey  Burnham,  knew  that 
Anna  G.  Brackett  intended  to 
charge  him  for  the  items  for  which 
she  now  claims,  and  that  he  assented 
to  the  arrangements  [citing  cases]. 
Your  verdict  will  be  for  the  defend- 
ant, no  cause  of  action." 

This  request  was  refused,  and  the 
case  was  submitted  to  the  jury.  The 
court,  in  the  course  of  its  charge, 
did  charge  the  jury  as  follows:  "It 
must  appear  to  your  satisfaction  by 
a  preponderance  of  the  evidence 
that  William  Brackett,  husband  of 
Anna  C.  Brackett,  relinquished  to 
his  wife  the  right  to  have  whatever 
she  might  earn  in  caring  for  Chaun- 
cey Burnham,  and  that  Chauncey 
Burnham  himself  understood  and 
accepted  such  arrangement." 

The  infirmity  of  ^e  case  is  that. 

in  .our  opininn, 
?rkMwi^««of  there  was  no  evi- 
<.>M«etpii«ii»  of  dence  to  warrant 
the  subminnion  of 
the  question  to  the  jury.  Neither  the 
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testimony  quoted,  nor  any  evidence 
in  the  case,  tended  to  show  that 
Chauncey  Burnham  ever  knew  that 
the  claimant  had  been  emancipated, 
or  knew  of  the  claimed  arrange- 
ment between  the  husband  and  wife, 
or  knew  that  contract  relations  be- 
tween himself  and  the  claimant  ex- 
isted. This  is  not  a  new  question  in 
this  state.  That  such  evidence  is 
necessary  has  often  been  held  by 
this  court.  In  Mason  v.  Dunbar,  43 
Mich.  407,  38  Am.  Rep.  201,  5  N.  W, 
432,  Justice  Cooley,  speaking  for  the 
court,  said:  "The  plaintiff  claims 
that  her  husband  and  herself  alter- 
nately took  charge  of  the  husband's 
father,  who  in  his  extreme  old  age 
was  blind  and  imbecile,  and  re- 
quired constant  care  and  supervi- 
sion, day  and  night,  and  that  it  was 
distinctly  agreed  between  herself 
and  her  husband  that  for  her  own 
services  she  should  receive  compen- 
sation from  the  father.  If  such  was 
the  fact,  and  if  the  father  under- 
stood the  arrangement  and  assented 
to  it,  the  court  is  of  opinion  that  she 
would  be  entitled  to  recover  what 
would  be  just  and  reasonable.  The 
husband  had  the  right  to  give  her 
for  this  purpose  her  services,  or  to 
refuse  to  give  tliem,  at  his  option; 
and  if  he  made  the  gift,  the  legal 
right  to  deal  with  the  father  aai  a 
stranger  mi^t  would  follow.  But 
we  are  all  of  opinion  that  the  father 
must  have  been  made  aware  of  the 
arrangement,  and  must  expressly  or 
by  implication  have  assented  to  it 
before  he  could  have  been  charge- 
able with  any  legal  claim  in  plain- 
tiff's favor.  The  legal  presumption 
is  that  the  wife  is  employing  her 
services  in  her  husband's  interest; 
and  where  she  is  working  with  her 
husband,  as  was  the  case  here,  a 
great  wrong  would  sometimes  be 
done  if  each  might  present  and  re- 
cover upon  separate  claims,  when 
the  other  party  supposed,  and  had  a 
right  to  suppose,  he  was  dealing 
with  the  husband  alone.  It  is  not 
enough  to  show  that  the  husband 
has  given  the  wife  her  services,  but 
tiie  other  party  must  also  under- 
stand that  contract  relations  be- 
tween himself  and  the  wife  exist  and 
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that  the  wife  expects  compensa- 
tion." 

This  case  has  been  approved  and 
followed  many  times,  as  is  evidenced 
by  the  following  cases:  Barnes  v. 
Moore,  86  Mich.  585.  49  N.  W.  585; 
Boughton  V.  Boughton,  111  Mich. 
26-28,  69  N.  W.  94 ;  Slack  v.  Norton, 
111  Mich.  213-215,  69  N.  W.  947; 
Decker  v.  Kanous,  129  Mich.  146, 
88  N.  W.  398 ;  Re  Barclay,  146  Mich. 
650, 110  N.  W.  49 ;  Heral  v.  McCabe, 
171  Mich.  530-539,  137  N.  W.  237. 

In  Re  Barclay,  146  Mich.  650, 110 
N.  W.  49,  Jus1»ce  Ostrander,  in 
speaking  of  an  objection  to  the  ad- 
missibility of  certain  testimony, 
said :  "The  specific  objection  to  the 
introduction  of  this  testimony  was 
that  such  a  bargain  between  hus- 
band and  wife  must  be  shown  to 
have  been  brought  home  to  the  dece- 
dent, and  to  have  been  assented  to 
by  her.  See  Mason  v.  Dunbar,  43 
Mich.  407,  38  Am.  Rep.  201,  5  N.  W. 
432.  If  there  was  an  arrangement 
that  claimant  should  be  paid,  laiown 
and  assented  to  by  the  husband,  to 
the  knowledge  of  decedent,  so  that 
liability  to  the  wife  personally  was 
affirmed  and  liability  to  the  husband 
was  negatived,  the  rule  that  'it  is 
not  enough  to  show  that  the  hus- 
band has  given  the  wife  her  serv- 
ices, but  the  other  party  must  also 
understand  that  contract  relations 
between  himself  and  the  wife  exist, 
and  that  the  wife  expects  compensa- 
tion' (ibid.)  is  not  violated." 

The  difficulty  with  the  instant 
case  is  that  there  was  no  such  evi- 
dence, the  necessity  of  which  is 
above  indicated.  The  language  is: 
"And  I  want  them  to  have  all  I  got, 
and  I  want  them  to  have  it,  to  pay 
for  everjrthing  she  has  done  for  me. 
.  .  .  Whatever  I  owe  them,  they 
can  always  put  in  a  claim  and  get  it. 
T  have  enough  property  or  money,  so 
thetf  can  always  get  what's  coming 
to  them." 

Such  language  falls  far  short  of 
indicating  that  Bumham  supposed 
that  contract  relations  existed  be- 
tween himself  and  the  claimant,  or 
that  he  was  dealing  with  her. 

In  Heral  v.  McCabe,  supra,  Chief 
Justice  Moore,  speaking  for  the 


ORTS,  ANNOTATED.  L9  AXA. 

court>  after  quoting  from  Mason  y. 
Dunbar,  said :  '*There  is  not  a  paiv 
tide  of  evidence  in  the  case  from 

which  the  inference  can  be  fairlj- 
drawn  that  the  defendant  under- 
stood that  he  was  dealing  with  the 
plaintiff  and  that  he  was  to  pay  her 
for  her  services." 

That  language  is  very  pertinent 
here. 

Counsel  fqr  claimant  have  called 
our  attention  to  Ashley  v.  Smith. 
152  Mich.  197, 115  N.  W.  1052.  and 
especially  to  the  following  lan- 
guage: "It  is  urged  by  defendant's 
counsel  that  such  contract  would 
not  be  good  unless  Smith  did  know 
of  this,  but  we  think  this  point  is  not 
well  taken.  If  she  had  the  right, 
and  was  competent  to  make  such 
contract  on  her  part,  and  he  did 
make  it  on  bis,  it  would  bind  him, 
whatever  he  may  have  thought 
about  it." 

It  would  appear  from  a  casual 
reading  of  the  above  excerpt  that  it 
is  in  conflict  with  the  cases  which 
we  have  cited;  but  a  more  careful 
reading  shows  that  it  was  not  the 
contract  relation  that  was  referred 
to  there,  but  the  right  on  the  wife's 
part  to  make  a  contract  If  the 
contract  was  actually  made  between 
claimant  and  deceased,  and  it  turned 
out  that  she  was  authorized  to  make 
it,  another  question  would  arise, 
which  is  not  the  precise  question  we 
have  been  discussing,  which  is  the 
contracfr  relation.  No  cases  are 
cited,  and  we  do  not  think  it  was  the 
intention  to  overrule  the  long  line  of 
decisions  above  cited  without  refer- 
ence to  them.  It  is  also  urged  by  ap- 
pellant that  the  record  in  that  case 
discloses  that  the  questions  here 
presented  were  not  raised  on  the 
trial  of  that  case.  An  examination 
of  the  record  verifies  that  statement. 

Many  other  reasons  are  urged  by 
appellant  why  the  case  should  be  re- 
versed, especially  the  weakness  of 
the  testimony  as  to  the  time  and 
value  of  the  services.  We  think, 
however,  that  enough  was  shown  to 
take  tiie  case  to  the  jury  upon  those 
questions. 

Other  questions  raised  and  dis- 
cussed will  probaUy  not  arise  upon 


Digitized  by 


BKACKETT  v. 

iRe  Bumham,  207  MUsh. 

a  new  trial.  Much  as  we  regret  to 
reverse  this  case  again,  we  see  no 
escape  from  it,  if  our  numerous  de- 
cisions are  to  be  observed. 

The  judgment  will  be  reversed, 
and  a  new  trial  granted,  because  of 
the  error  discussed.  One  of  the  rea- 
sons why  we  grant  a  new  trial  is 
because  the  effect  of  Act  No.  196  of 
the  Public  Acts  of  1911  (3  Comp. 
Laws  1915,  §  11,478),  entitled,  "An 
Act  Defining  and  Regulating  the 
Right  of  Married  Women  to-Their 
Own  Earnings,"  has  neither  been 
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raised  nor  discussed.  What  effect 
tiiat  act  should  have  in  a  case  where, 
as  here,  no  express  contract  is  relied 
upon  as  to  services  rendered  after 
that  act  took  effect,  may  be  a  ma- 
terial question.  It  is  claimed  that 
the  period  of,  services  extended  to 
November  21,  1914.  See  Re  Scully, 
199  Mich.  181,  165  N.  W.  688.  Ap- 
pellant will  recover  its  costs  of  this 
court,  to  be  taxed. 

The  late  Justice  Ostrander  took 
no  part  in  this  decision. 


ANNOTATION. 

Coiuent  oi  hmbwul  to  rendition  of  services  by  wife  m  prwreqmsite  to  her  re- 

^  covery  dier^or. 


The  reported  case  (Brackett  v. 
BURNHAM,  ante,  1299)  holds  that  the 
consent  of  the  husband  to  l^e  rendi- 
tion of  services  by  his  wife  is  essen- 
tial to  a  recovery  by  her  of  her 
earnings.  This  note,  confining  itself 
to  that  point,  presents  but  few  cases, 
though  there  have  been  a  great  num- 
ber of  decisions  on  closely  related 
questions.  At  common  law  a  husband 
was  .entitled  to  his  wife's  earnings, 
and  she  could  receive  them  only  by  his 
consent.  See  13  R.  C.  L.  p.  1089.  The 
property  rights  of  married  women  are 
now  so  generally  regulated  by  statute 
that  the  cases  arising  at  common  law 
are  practically  obsolete  and  valueless, 
and  they  are  accordingly  omitted  from 
the  present  discussion. 

In  the  gradual  development  of  the 
married  women's  separate  property 
acts,  the  earlier  acts  dealt  primarily 
with  the  right  of  a  married  woman 
to  hold  "property,"  and  considerable 
litigation  arose  as  to  whether  "earn- 
ings" were  covered  by  statutes  of  this 
type.  These  cases  are  deemed  to  be 
b^ond  the  scope  of  the  present  discus- 
sion, as  are  the  cases  dealing  gener- 
ally with  the  right  of  a  wife  to  faer 
earnings  under  any  form  of  statute, 
and  those  which  concern  the  rights  of 
a  wife  as  a  "sole  trader." 

But,  granting  a  statutory  right  of  a 
wife  her  own  earnings,  the  question 
arises  whether  that  right  is  absolute 
or  whether  the  consent  of  the  husband 


to  her  performance  of  services  on  her 
own  account  must  be  shown.  A  stat- 
ute providing  that  the  earnings  of  a 
wife  shall  be  her  s^arate  property 
does  not  of  itself  emancipate  her  from 
the  duties  which  she  owes  to  her  hus- 
band as  a  member  of  his  household 
(see  13  R,  C.  L.  p.  1090),  and  the 
rights  of  a  wife  with  respect  to  her 
earnings  are  liifiited  strictly  to  the 
terms  of  the  statute  granting  them. 
See  Porter  v.  Dunn  (1892)  131  N.  Y. 
314,  80  N.  E.  122. 

In  many  jurisdictions  the  statutes 
apparently  give  the  right  to  a  married 
woman  to  recover  her  own  earnings, 
irrespective  of  the  consent  of  her  hus- 
band, so  clearly  that  in  actions  for 
such  earnings  the  courts  base  the 
right  to  recover  on  the  statute,  and 
ignore  the  matter  of  consent.  This 
note,  therefore,  shows  an  apparent 
preponderance  of  authority  in  favor  of 
the  view  that  consent  is  necessary, 
though,  taking  into  account  the  stat- 
utes which  so  plainly  dispense  with 
consent  as  to  have  evoked  no  decision 
on  the  point,  the  majority  rule  is  prob- 
ably otherwise. 

The  case  of  Bechtol  v.  Ewing  (1913) 
89  Ohio  St.  63,  L.R.A.1917E,  279,  105 
N.  E.  72,  Ann.  Cas.  1916C,  1183,  holds 
squarely  that  consent  of  the  husband 
is  not  essential,  the  court  saying  that 
to  hold  otherwise  would  stultify  the 
plain  provision  of  a  statute  permitting 
married  women  to  enter  into  any  "en- 
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gagement  or  transaction"  to  the  same 
extent  as  if  unmarried. 

So,  the  court  said  in  Carver  v. 
Thoman  (1913)  15  Ariz.  38,  135  Pac. 
724 :  "The  restriction  against  the 
wife's  power  to  contract  concerning 
the  common  property,  in  our  opinion, 
has  reference  to  property  in  esse  as  a 
tangible  asset  of  the  community,  and 
never  was  intended  as  a  limitation 
upon  the  power  of  the  wife  to  acquire 
property*  during  coverture  by  personal 
efforts  along  any  of  the  varied  lines 
of  business.  She  has  the  same  legal 
right  to  contract  as  the  man,  except 
that  she  cannot  bind  by  her  contract 
the  common  property.  Her  acquisi- 
tions of  whatever  kind,  while  living 
with  her  husband,  except  those  ob- 
tained by  'gift,  devise,  or  descent/  are 
common  property,  and  when  once 
brought  into  the  community  are  sub- 
ject to  the  control  and  domination  of 
the  husband,  except,  of  course,  as  pro- 
vided by  T  3104,  Revised  Statutes  of 
1901.  But  her  ability  and  right  to  ac- 
quire property  otherwise  than  by  'gift, 
devise,  or  descent'  implies  the  power 
and  right  to  contract  her  services." 

Similarly,  in  Turner  v.  Davenport 
a901)  63  N.  J.  Eq.  288,  49  Atl.  463, 
a  bill  by  a  married  woman  to  recover 
from  the  defendant  firm,  of  which  her 
husband  was  a  member,  pay  for  her 
services,  the  court  said:  *1t  is  clear 
that,  under  our  statute,  a  married 
woman  may  engage  for  wages,  by  con- 
tract, with-  any  person  other  than  her 
husband,  and  that,  whether  her  hus- 
band consent  or  not,  she  may  receive 
the  moneys  due  her  for  such  service 
aa  her  separate  property,  and,  as  it 
seems  to  me,  this  statute  expressly 
negatives  the  right  of  the  husband  to 
reduce  such  wages  to  possession,  by 
declaring  that  such  wages  'shall  be 
her  sole  and  separate  property,'  for  at 
common  law  he  could  not  reduce  prop- 
erty of  her  sole  and  separate  estate  to 
his  possession  to  such  an  extent,  at 
leasi  aa  to  be  free  from  liability  to 
account  to  her  therefor  in  equity." 

Compare  Stevenson  v.  Akarman 
(1912)  83  N.  J.  L.  468,  46  L,R.A.  (N.S.) 
238,  85  Atl.  166,  as  to  services  rendered 
by  the  wife  in  the  home. 

On  the  other  hand,  it  was  held  in 


Koberts  v.  Haines  (1901)  112  Ga.  842,  ' 
38  S.  E.  109,  that  the  plaintiff  eouU 
not  recover  in  the  absence  of  consent 
by  her  husband  to  the  rendition  of  | 
services.  The  court  said:   "Thepeti-  ■ 
tion  in  this  case  fails  to  allege  that 
there  was  any  consent  or  agreement 
either  express  or  implied,  on  the  part 
of  the  husband,  that  the  earnings  of  | 
his  wife  should  be  retained  by  her  as  | 
her  separate  estate.   At  common  law,  I 
the  earnings  of  the  wife  belonged  to  | 
her  husband.    In  Georgia,  since  the  j 
Act  of  1866,  the  husband  may,  by  con> 
sent  or  agreement  with  his  wife,  ex- 
press or  implied,  allow  her  to  engage 
in  an  independent  business  on  her  own 
account,  and  to  keep  as  her  separate 
estate  any  earnings  that  she  may  main 
in  such  business.  In  the  absence,  how- 
ever, of  such  an  agreement,  expre.ss  or 
implied,  the  husband  is  entitled  to  his 
wife's  earnings  made  during  cover- 
ture.  The  petition  in  the  present  case 
alleges  that  the  plaintiff  contributed 
from  her  earnings  a  portion  of  the 
purchase  money  of  the  proper^  in  dis- 
pute, but  it  is  nowhere  claimed  thif 
these  earnings  were  her  separate  es- 
tate.  It  is  upon  the  theory  that  the 
husband  is  ordinarily  entitled  to  the 
earnings  of  his  wife  that  the  law  allow?  ! 
him  to  recover  in  his  own  right  for 
personal  injuries  sustained  by  her 
while  they  are  living  together  in  a 
state  of  coverture.    While  it  is  true 
that  the  Act  of  1866  has  wrought  mu}' 
changes  in  the  law  with  reference  to  i 
the  separate  estate  of  a  married  worn-  I 
an,  there  is  still  imposed  upon  the  hus- 
band the  obligation  to  support  his  wife, 
with  the  corresponding  right  to  ber 
services  and  earnings  during  eorer- 
ture." 

See  to  the'  same  effect.  Central  of 
Georgia  R.  Co.  v.  Cheney  (1917)  20Ga. 
App.  393,  93  S.  E.  42. 

So,  in  Wren  v.  Wren  (1893)  lOO 
Cal.  276,  38  Am.  St.  Rep.  287,  34  Pac 
776,  the  court  said:  "The  earnings 
of  a  wife  during  marriage,  and  while 
living  with  her  husband  and  tn  his 
house,  are  community  property,  and. as 
such,  are  subject  to  the  management, 
control,  and  disposition  of  the  hus- 
band ;  but  the  husband  may  relinquish 
to  the  wife  the  right  to  such  earnings. 
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and  when  he  has  done  so  they  become 
the  separate  property  of  the  wife." 
See  to  the  same  effect.  Kaltschmidt  v. 
Weber  (1904)  145  Cal.  596,  79  Pac. 
272,  and  Larson  v.  Larson  (1911)  15 
CaL  App.  581,  116  Pac.  S40.  And  see 
Moore  v.  Crandall  (1913)  124  C.  C.  A. 
U,  206  Fed.  689,  applying  law  of  Cali- 
fornia. 

It  was  held  in  Allen  v.  Eldridge 
(1871)  1  Colo.  287,  that  by  chapter  .60, 
Revised  Statutes  454,  a  husband  had 
no  interest  in  the  earnings  of  his  wife, 
and  that  she  might  bring  action  in  her 
own  name  regardless  of  the  consent 
of  her  husband.  The  court  said:  "The 
right  of  a  married  woman  to  the  pro- 
ceeds of  her  own  labor  under  this  stat- 
ute cannot  be  doubted.  The  language 
of  the  act  is  clear  and  explicit,  and 
the  husband  is  deprived  of  all  interest 
in  the  labor  of  his  wife,  rendered  to 
third  persons.  It  may  be  contended 
that  the  words  'on  her  sole  and  sepa- 
rate account,'  in  the  first  clause  of  § 
6,  restrict  the  woman's  right  to  cases 
in  which  she  declares  her  intention  to 
appropriate  the  proceeds  of  her  labor 
to  her  own  use.  But  there  is  little 
room  for  such  construction.  It  must 
be  presumed  that  everyone  who  labors 
for  hire  is  seeking  his  own  personal 
emolument;  for  men  do  not  sow  that 
ethers  may  reap.  The  highest  claim 
to  the  fruits  of  labor  is  vested  in  him 
who  performs  it,  and  none  other  need 
be  asserted.  We  do  not  doubt  the 
right  of  defendant  in  error  to  recover 
in  her  own  name  the  value  of  her  serv- 
ices personally  rendered  to  plaintiff 
in  error,  and  this,  whether  the  con- 
tract for  payment  is  express  or  im- 
plied." 

Xn  Tucker  v.  Anderson  (1915)  172 
Iowa,  277,  164  N.  W.  477,  Ann.  Cas. 
1918A,  769,  it  was  held  that,  under  a 
statute  (Code,  §  3162)  providing  that 
a  wife  might  recover  in  her  own  name 
for  services  rendered  by  her,  a  mar- 
ried woman  might  recover  for  nursing 
where  her  husband  had  consented  to 
her  rendition  of  such  services.  See  to 
the  same  effect,  Lindsey  v.  Lindsey 
(1902)  116  Iowa,  480,  89  N.  W.  1096. 

The  same  rule  was  laid  down  in 
Vason  V.  Dunbar  (1880)  43  Mich.  407, 
38  Am.  Rep.  201,  6  N.  W.  432,  wherein 


the  court  said:  "The  plaintiff  claims 
that  her  husband  and  herself  alter- 
nately took  charge  of  the  husband's 
father,  who  in  his  extreme  old  age  was 
blind  and  imbecile,  and  required  con- 
stant care  and  supervision,  day  and 
night,  and  that  it  was  distinctly  agreed 
between  herself  and  her  husband  that 
for  her  own  services  she  should  re- 
ceive compensation  from  the  father. 
If  such  was  the  fact,  and.  if  the  father 
understood  the  arrangement  and  as- 
sented to  it,  the  court  is  of  opinion 
that  she  would  be  entitled  to  recover 
what  would  be  just  and  reasonable. 
The  husband  had  the  right  to  give  her 
for  this  purpose  her  services,  or  to  re- 
fuse to  give  them,  at  his  option;  and  if 
he  made  the  gift,  the  legal  right  to 
deal  with  the  father  as  a  stranger 
would  follow."  And  see  the  reported 
case  (Bracketf  v.  Burnhau,  ante, 
1299),  wherein  it  is  further  held  that 
the  person  for  whom  services  are  per- 
formed by  a  married  woman  must  be 
cognizant  of  her  husband's  consent 
thereto. 

In  Minnesota  the  consent  of  the  hus- 
band to  the  rendition  of  services  by 
his  wife  is  necessary,  but  the  person 
with  whom  she  contracts  need  not 
know  of  the  consent.  Riley  v.  Mitchell 
(1886)  36  Minn;  3,  29  N.  W.  588. 

The  New  York  cases  hold,  in  the 
main,  that  consent  of  the  husband  is 
essential  to  a  recovery  by  a  married 
woman  for  services.  Thus,  it  was  held 
in  Sheldon  v.  Button  (1876)  6  Hun 
(N.  Y.)  110,  that  since  the  passage  of 
chapter  200  of  the  Laws  of  1848,  a 
wife  might  recover  for  services  ren- 
dered, provided  the  husband  consented 
to  the  rendition  of  such  services.  So, 
in  Beau  v.  Kiah  (1875)  4  Hun  (N.'  Y.) 
171,  it  appeared  that  the  plaintiff,  a 
married  woman,  in  keeping  house  for 
her  husband,  supporte<d  her  mother 
and  sister,  who  promised  to  pay  her 
for  her  services.  The  court  held  that 
she  could  not  recover,  as  her  services 
belonged  to  her  husband,  and  he 
alone  could  recover,  saying:  "In  the 
present  case  there  is  no  evidence  that 
the  husband  knew  anything  about  the 
services.  If  we  reverse  the  judgment, 
we  must  hold  unqualifiedly  that  every 
time  when  a  married  woman  does  any 
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work  for  a  person  other  than  her  hus- 
band, her  earnings  are  separate.  If 
this  be  so,  I  do  not  see  why  she  is  not 
entitled  to  be  paid  by  her  husband 
when  she  does  work  for  hira, — nurses 
him  in  sickness,  or  sews  on  his  buttons 
in  health.  If  we  are  to  take  the  stat- 
ute literally:  The  earnings  of  any 
married  woman  from  her  .  .  .  labor 
and  services  shall  be  her  sole  and  sepa- 
rate property,'  why  not  her  earnings 
in  the  work  of  the  household?  The 
section  must  be  read  as  a  whole.  *A 
married  woman  may,  etc.,  perform  any 
labor  and  services  on  her  sole  and 
separate  account,  and  her  earnings 
.  .  .  from  [such]  her  .  .  .  labor 
and  services  shall,'  etc.  That  is,  she 
may  carry  on  business,  and  she  may 
perform  labor,  on  her  separate  ac- 
count. But  not  necessarily  all  busi- 
ness carried  on  or  labor  performed  by 
her  is  on  her  separate  account."  On 
the  same  principle  it  was  held  in 
Stokes  V.  Pease  (1894)  79  Hun,  304, 
29  N.  Y.  Supp.  430,  that  a  wife  could 
recover  where  her  husband  had  knowl- 
edge of  the  services  rendered  by  her, 
under  a  statute  (Laws  1884,  chap.  381) 
providing  as  follows:  "A  married 
woman  may  contract  to  the  same  ex- 
tent, -with  like  effect,  and  in  the  same 
form,  as  if  unmarried,  and  she  and 
her  sepwate  estate  shall  be  liable 
thereon,  whether  such  contract  relates 
to  her  separate  business  or  estate  or 
otherwise,  and  in  no  case  shall  a  charge 
upon  her  separate  estate  be  neces- 
sary." The  court  said :  "Under  these 
statutes  if  a  married  woman,  with  the 
knowledge  of  her  husband,  renders 
f^ervices  to  a  third  person,  pursuant  to 
a  contract  for  compensation,  she  may 
maintain  an  action  to  recover  the  price 
agreed  or  the  value  of  the  services 
rendered."  So,  in  Carver  v.  Wagner 
a900)  51  App.  Div.  47,  64  N.  Y.  Supp. 
747,  it  appeared  that  a  married  woman 
took  her  sister  into  her  house  under 
a  contract,  made  with  her  husband's 
consent,  to  render  her  services.  It 
was  held  that  the  wife  might  inter- 
pose a  counterclaim  for  the  balance 
due  her  under  the  agreement  with  her 
sister,  in  an  action  by  the  latter  to 
fondose  a  mortgage.  Likewise,  the 
court  said  in  Snow  v.  Gable  (1879)  19 


Hun  (N.  T.)  280:  'It  plainly  appears 
that  the  agreement  counted  on  was 
with  the  plaintiff  as  a  feme  sole,  with 
her  husband's  express  approval.  As 
to  this  fact  there  is  no  question.  It  is 
most  unequivocally  proved.  Her  hus- 
band permitted  her  to  engage  in  the 
defendant's  service,  for  herself,  on  her 
own  account,  and  in  her  own  right,  and 
he  consented  to  the  use  of  her  prop- 
erty for  the  defendant's  benefit,  under 
an  arrangement  between  the  parties 
that  recompense  should  be  made  to 
her.  The  husband  might,  as  he  did 
do,  permit  his  wife  to  engage  in  bosi- 
ness  on  her  own  account,  and  have 
her  own  personal  earnings.  In  such 
case  the  avails  or  proceeds  are  her 
own ;  and  she  may  claim  them,  and  re- 
cover them  the  same  as  if  she  were  a 
feme  sole.'*  In  Briggs  v.  Devoe  (1903) 
89  App.  Div.  115,  84  N.  Y.  Supp.  1063. 
it  was  said:  ''Where  a  wife  renders 
services  and  furnishes  meals  to  a 
stranger  under  an  agreement  made 
between  herself  and  her  husband  that, 
in  case  she  renders  such  services  and 
furnishes  such  m^ls,  she  alone  shall 
receive  the  recompense  therefor,  and 
that  it  shall  become  her  separate  prop- 
erty, the  common-law  rights  of  the 
husband  to  his  wife's  services  are 
abrogated,  and  she  mxy  enforce  the 
claim  in  her  own  name  and  right." 
But  it  was  held  in  Re  Dailey  (1904) 
43  Misc.  552,  89  N.  Y.  Supp.  538,  that  * 
by  chapter  289  of  the  Laws  of  1902, 
£  wife  could  itecover  for  services  ren- 
dered in  her  own  and  separate  right, 
and  that  the  husband  had  no  right  to 
her  earnings  unless  it  was  positively 
.shown  that  he  was  to  receive  such 
earnings;  and  that  unless  in  fraud  of 
creditors,  she  might  recover  for  serv- 
ices rendered  of  which  the  husband 
had  knowledge.  So,  the  plaintiff  re- 
covered in  Rowe  v.  Comley  (1882)  1 
City  Ct.  Rep.  (N.  Y.)  466,  without 
proof  of  consent  on  the  part  of  her 
husband  to  the  services  which  she  ren- 
dered. The  court  said:  "We  are  also 
of  the  opinion  that  where  a  married 
woman  proves  a  contract  made  by  her- 
self for  her  own  personal  services,  and 
payment  is  to  be  made  to  her,  it  will 
be  presumed,  in  the  absence  of  any 
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proof  or  circumstances  tending  to  the 
contrary,  that  such  services  are  to  be 
performed  on  her  sole  and  separate 
account"  In  Pursell  v.  Fry  (1880)  19 
Hun  (N.  Y.)  5^5,  it  was  held  that 
where  a  wife  is  living  apart  from  her 
husband,  she  may  recover  without 
showing  consent  on  his  part. 

In  Gage  v.  Gage  (1914)  78  Wash. 
262,  138  Pac  886,  it  appeared  that  an 
agreement  had  been  made  between  the 
plaintiff  and  her  husband  that  her 
earnings  should  be  her  private  prop* 
erty.  The  court  held  that  such  an 
agreement  was  valid,  and  that  the 


plaintiff  could  recover  for  services 
rendered  to  the  defendant. 

The  court  said  in  Jones  v.  Reid 
(1877)  12  W.  Va.  350,  29  Am.  Rep.  456: 
"We  have  examined  a  number  of  au- 
thorities upon  the  subject,  and  con- 
clude that  where,  by  the  husband's 
consent,  the  wife  earns  money,  with 
the  agreement  or  understanding  be- 
tween them  that  it  is  to  be  hers,  and 
the  rights  of  creditors  do  not  inter- 
vene, it  will  in  a  court  of  equity  be 
given  to  her,  as  against  the  devisees 
or  distributees  of  the  husband." 

M.  J.  Q. 


GULF  TRANSPORTATION  COMPANY.  Appt, 

V. 

FIREMEN'S  FUND  INSURANCE  COMPANY. 

Uiaataatppi  Supreme  Court  (In.  Bono)  —  Jfarefc  a,  1090. 

(—  Miss.  — ,  83  So.  780.) 

Inaiinuice  —  marine  — -  peril  of  sea  —  what  is. 

1.  The  breaking  of  a  vessel  under  the  weight  6f  her  own  cargo  when 
being  towed  in  perfectly  smooth  and  placid  water,  within  thirty  minutes 
after  starting  on  her  journey,  is  not  within  a  policy  of  marine  insurance 
against  perils  of  the  sea. 

[See  note  on  this  question  beginning  on  page  1314.] 

Appeal  —  reversal  on  facts. 

2.  The  chancellor's  finding  of  facts 
will  not  be  reversed  unless  clearly  and 
manifestly  wrong. 

[See  2  R.  C.  L.  203.] 


Appeal  by  defendant  from  a  decree  of  the  Chancery  Court  for  Harrison 
County  (Denny,  Jr.,  Ch.)  in  its  favor  for  less  than  the  amount  claimed  in 
a  suit  brought  to  enjoin  the  prosecution  by  it  of  a  suit  on  a  marine  insur- 
ance policy.  Afjh'med. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  J.  A.  Leathers  and  Mize  ft  Mfg.  Co.  v.  American  Credit  Indem- 
Mize,  for  appellant:  nity  Co.  52  C.  C.  A.  671,  115  Fed.  77; 

The  chancellor  should  have  allowed  Continental  L.  Ins.  Co.  v.  Chamberlain, 
the  claim  for  $35,000  in  full,  with  in-  132  U.  S.  304,  33  L.  ed.  341,  10  Sup.  Ct. 
terest  from  the  26th  of  January,  1918,  Rep.  87;  Cook  v.  Federal  Life  Asso.  74 
the  date  of  notice  of  abandonment.        Iowa,  746,  35  N.  W.  600;  Western 

Bell  v.  Beveridge,  4  Dall.  272,  1  L.  Assur.  Co,  v.  Southwestern  Transp. 
ed.  830;  American  F.  Ins.  Co.  v.  King  Co.  16  C.  C.  A.  67,  30  U.  S.  App.  373, 
Lumber  &  Mfg.  Co.  74  Fla.  ISO,  77  So.     68  Fed.  923. 

168.  250  U.  S.  2.  63  L.  ed.  810,  39  Sup.        Plaintiff  is  estopped  to  deny  that  the 
Ct.  Rep.  431 ;  Rivara  v.  Queen's  Ins.     vessel  was  seaworthy. 
Co.  62  Hiss.  728;  Wood,  Fire  Ins.  641,       Sassoon   v.   Western   Assur.  Co. 
648.  650.  661;  Carrollton  Furniture    [1912]  A.  C.  661,  Ann.  Gas.  1912D, 
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1037,  81  L.  J.  P.  C.  N.  S.  231,  106  L.  T. 
N.  S.  929,  17  Com.  Cas.  274,  49  Scot.  L. 
R.  1045;  Arnould,  Marine  Ins.  9th  ed. 
1017,  §  610;  Weir  v.  Aberdeen,  2  Bam. 
&  Aid.  320,  106  Eng.  Reprint.  383,  20 
Revised  Rep.  450;  Parfitt  v.  Thomp- 
son, 13  Mees.  &  W.  392,  153  Eng.  Re- 
print, 163,  14  L.  J.  Exch.  N.  S.  73; 
Marine  Fire  Ins.  Co,  v.  Burnett,  29 
Tex.  433;  Joyce,  Ins.  2d  ed.  §  2169,  pp. 
3706-3708 ;  Hoxie  v.  Home  Ins.  Co.  32 
Conn.  21,  85  Am.  Dec.  240;  Fro^t  v. 
Saratoga  Mut.  Ins.  Co.  5  Denio,  154, 
49  Am.  Dec.  234;  Agricultural  Ins.  Co. 
V.  Anderson,  120  Miss.  278,  82  So.  146; 
Union  Mut.  L.  Ins.  Co.  v.  Wilkinson, 
13  Wall.  222,  20  L.  ed.  617;  McMasters 
V.  New  York  h.  Ins.  Co.  183  U.  S.  25, 
46  L.  ed.  64,  22  Sup.  Ct.  Rep.  10;  Vance, 
Ins.  Hombrook  Series,  p.  381;  14 
R.  C.  L.  1166,  1167,  §  347;  Globe  Nav. 
Co.  V.  Maryland  Casualty  Co.  39  Wash. 
299,  81  Pac.  826;  Givens  v.  Times- 
Republican  Printing  Co.  62  C.  C.  A. 
40,  114  Fed.  92:  Draper  v.  Oswego 
County,  Fire  Relief  Asao.  190  N.  Y. 
12,  82  N.  E.  755. 

The  barge  was  injured  by  the  perils 
of  the  sea  when  she  sank  in  Houston 
Mhip  channel. 

Crescent  Ins.  Co.  v.  Vicksburg,  Y.  & 
S.  River  Packet  Co.  69  Miss.  208,  30 
Am.  St.  Rep.  537,  13  So.  234;  Arnould, 
Marine  In.s.  9th  ed.  1914,  p.  1016, 

812;  Rayner  v.  Godmond,  5  Barn.  & 
Aid.  225,  106  Eng.  Reprint,  1175,  24 
Revised  Rep.  335;  Carruthers  v.  Syde- 
botham,  4  Maule  &  S.  77,  105  Eng.  Re- 
print, 764,  16  Revised  Rep.  392;  Pat- 
rick V.  Hallett,  3  Johns.  Cas.  76;  Gar- 
rigues  v.  Coxe,  1  Binn.  592,  2  Am.  Dec. 
493;  Baker  v.  Manufacturers'  Ins.  Co. 
12  Gray,  603;  Starbuck  v.  Phenix  Ins. 
Co.  19  App.  Div.  139,  45  N.  Y.  Supp. 
095;  American-Hawaiian  S.  S.  Co.  v. 
Bennett  &  Goodall,  12>  C.  C.  A.  172. 
207  Fed.  510;  Liverpool  &  G.  W.  Steam 
Co.  V.  Phenix  Ine.  Co.  (The  Montana) 
129  U.  S.  397,  32  L.  ed.  788,-  9  Sup.  Ct. 
Rep.  469;  Union  Ins.  Co.  v.  Smith,  124 
U.  S.  405,  31  L.  ed.  497.  8  Sup.  Ct.  Rep. 
534. 

The  Firemen's  Fund  Insurance  Com- 
pany is  liable. 

Bell  V.  Beveridge,  4  Dall.  271,  1  L. 
ed.  830;  Fireman's  Fund  Ins.  Co.  v. 
Globe  Nav.  Co.  149  C.  C.  A.  614,  236 
Fed.  618;  Titus  v.  Glens  Falls  Ins.  Co. 
81  N.  Y.  419;  2  Arnould,  Marine  Ins. 
9th  ed.  1487,  §  1192;  26  Cyc.  702,  703; 
Germania  F.  Ins.  Co.  v.  Pitcher,  160 
Ind.  392,  64  N.  E.  921,  66  N.  E.  1003; 
Roby  V.  American  Cent.  Ins.  Co.  120 
N.  Y.  518.  24  N.  E.  810;  Pratt  v. 


Dwelling  House  Mut  F.  Ins.  Go.  ISO 
N.  Y.  206,  29  N.  E.  117;  Gordon  v. 
Massachusetts  F.  &  M.  Ins.  Co.  2  Pick. 
249;  Searles  v.  Western  Assur.  Co.  88 
Miss.  260,  117  Am.  St.*  Rep.  741,  40  So. 
866;  Great  Western  Ins.  Co.  v.  Fogar- 
ty,  19  Wall.  640,  22  L.  ed.  216;  WaUer- 
atein  v.  Columbian  Ins.  Co.  44  N.  Y. 
204,  4  Am.  Rep.  ?64. 

Messrs.  Dart,  Kernan,  &  Dart  and 
White  &  Ford,  for  appellee : 

The  "Bert"  was  not  damaged  by  rea- 
son of  any  casualty  or  peril  insured 
against  while  on  her  voyage  in  the 
Houston  ship  channel  on  July  7, 1917. 
but  became  disabled  as  a  result  of 
structural  weakness. 

Arnould.  Marine  Ins.  8th  ed.  §  783; 
The  G.  R.  Booth,  171  U.  S.  450,  460,  4S 
L.  ed.  230,  240,  19  Sup.  Ct.  Rep.  9; 
General  Mut.  Ins.  Co.  v.  Sherwood,  14 
How.  352,  14  L.  ed.  452;  The  Gulnare. 
42  Fed.  861 ;  The  Arctic  Bird,  109  Fed. 
167;  The  Polmina  (Jahn  v.  The  Fol- 
mina),  212  U.  S.  354,  53  L.  ed.  546,  29 
Sup.  Ct.  Rep.  36S,  15  Ann.  Cas.  748: 
Miller  v.  California  Ins.  Co.  76  Cal. 
146.  9  Am.  St.  Rep.  184,  18  Pac:  155; 
Joyce,  Ins.  §  2797;  Magnus  v.  But- 
temer,  11  C.  B.  876,  138  Eng.  Reprint, 
720.  21  L.  J.  C.  P.  N.  S.  119,  16  Jur. 
480. 

The  insurers  did  not  waive  and  are 
not  estopped  from  pleading  the  breach 
of  the  warranty  as  a  defense  to  this 
action. 

Richelieu  &  0.  Nav.  Co.  v.  Boston 
Marine  Ins.  Co.  136  U.  S.  408,  34  L.  ed. 
898,  10  Sup.  Ct.  Rep.  934;  4  Joyce,  Ins. 
2d  ed.  §  2161 ;  Hoxie  v.  Home  Ins.  Co. 
32  Conn.  21,  85  Am.  Dec.  241;  Flem- 
ming  v.  Marine  Ins.  Co.  33  Am.  Dec. 
37,  and  note,  4  Whart.  59;  Whitney  v. 
Ocean  Ins.  Co.  14  La.  485,  33  Am.  Dec. 
595;  Lapene  v.  Sun  Mut.  Ins.  Co.  5S 
Am.  Dec.  671,  note.  . 

Neither  the  doctrine  of  estoppel  nor 
that  of  waiver  applies. 

New  York  L.  Ins.  Co.  v.  Fletcher. 
117  U.  S.  519,  29  L.  ed.  934,  6  Sup.  Gt. 
Rep.  837;  Union  Mut.  L.  Ins.  Co.  v. 
Wilkinson,  13  Wall.  222,  20  L.  ed.  617: 
16  Cyc.  723;  Turnipseed  v,  Hudson,  60 
Misc.  436.  19  Am.  Rep.  15;  Maloney  v. 
Northwestern  Masonic  Aid  Asso.  8 
App.  Div.  576,  40  N.  Y.  Supp.  918;  Le- 
high Valley  R.  Co.  v.  Providence 
Washington  Ins.  Co.  97  C.  C.  A.  62, 172 
Fed.  364;  Portland  &  F.  R,  Co.  v.  Spill- 
man,  23  Or.  587,  32  Pac.  689;  Bennecke 
V.  Connecticut  Mut.  L.  Ins.  Co.  105  U- 
S.  3-^9,  26  L.  ed.  992;  Barber  v.  Vinton, 
82  Vt.  327,  73  Atl.  881;  Enterprise 
Mfg.  Co.  v.  Oppenheixn,  114  Md.  368, 
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38  L.R.A.(N.S.)  664,  79  Atl.  1007; 
Alexander  v.  North  Carolina  Sav. 
Bank  ft  T.  Co.  166  N.  C.  124,  71  3.  E. 
69. 

The  law  requires  the  assured  to  de- 
cide whether  he  will  keep  the  vessel 
or  abandon  it;  and  when  the  assured 
elects  to  retain  the  vessel,  he  cannot, 
months  afterwards,  change  his  mind 
and  abandon  it. 

5  Joyce,  Ins.  2d  ed.  0  2951-2954; 
2  Amould,  Marine  Ins.  9th  ed.  §  1192. 

Stevens,  J,,  delivered  the  opinion 
of  the  court: 

Appellant,  a  Mississippi  corpora- 
lion,  had  constructed  and  is  the 
owner  of  a  certain  wooden  barge 
"Bert."  This  barge  was  con- 
structed at  Gulfport,  Mississippi,  in 
1916,  and  on  August  2,  1916,  ap- 
pellee, the  Fireman's  Fund  Insur- 
ance Company,  a  foreign  corpora^ 
tion  of  San  Francisco,  California, 
executed  a  time  policy  of  marine 
insurance  whereby  it  undertook  to 
insure  the  said  Gulf  Transportation 
Company  for  a  period  of  one  year, 
and  in  the  sum  of  $35,000,  against 
any  loss  or  damage  to  said  barge 
caused  by  the  perils  of  the  sea  as 
named  and  set  forth  in  the  written 
contract.  The  perils,  accidents,  or 
contingencies  insured  against  are 
set  forth  in  the  following  clause: 
"Touching  the  adventures  and 
perils  which  the  said  insurance  com- 
pany ip  contented  to  bear  an  !  take 
upon  itself  in  this  voyage,  they  are 
of  the  seas,  fire,  barratry  of  the 
master  (unless  the  insured  be  an 
owner  of  the  vessel),  and  of  the 
mariners  and  all  other  losses  and 
misfortunes  which  have  or  shall 
have  come  to  the  damage  of  the  said 
property  or  any  part  thereof,  to 
which  insurers  are  liable  by  the 
rules  and  customs  of  insurance  in 
Boston,  subject  to  the  provisions  or 
conditions  referred  to  by  clauses  in 
Ais  policy." 

The  barge  was  constructed  for  the 
transportation  of  oil,  and  soon  after 
it  was  constructed,  and  the  polity  of 
insurance  written,  it  was  towed 
from  Gulfport  to  Tampico,  Mexico, 
where  it  was  used  in  carrying  oil 
from  Tampico  to  Lobos  island,  mak- 
ing several  trips.    In  Februar>% 
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1917,  it  started  upon  a  voyage  from 
Tampico  to  New  Orleans,  Louisi- 
ana, in  tow  of  a  tug.  On  this  voyage 
it  encountered  a  storm  which  badly 
water-logged  and  otherwise  dam- 
aged the  barge  to  such  an  extent 
that  it  was  compelled  to  put  into  the 
port  of  Galveston  for  repairs. 
Thereupon  appellee  company  ap- 
pointed one  T.  J.  Anderson,  a  ship 
surveyor,  to  make  a  survey  and  re- 
port to  the  insurance  company.  Mr. 
A.  E.  Fant  appears  to  be  the  princi- 
pal owner,  the  active  agent,  and 
dominant  influence  in  appellant 
company.  Mr.  Fant  went  to  Gal- 
veston to  look  after  the  interest 
of  his  company  and  th»re  received 
from  Andersoi^,  the  surveyor,  rec- 
ommendations as  to  what  should 
be-  done  to  repair  the  damage  to 
the  barge.  Without  referring  to 
immaterial  conflicts  in  the  testimony, 
it  may  be  said  generally  that  these 
negotiations  between  Fant  and  An- 
derson led  to  the  preparation  by 
Mr.  Anderson  of  plans  and  specifi- 
cations for  the  necessary  repairs, 
and  that,  based  upon  th^e  specifi- 
cations, Fant,  acting  for  the  Gulf 
Transportation  Company,  contract- 
ed with  one  Weaver  to  repair  or 
rebuild  the  barge  in  accordance 
with  Anderson's  specifications.  In 
the  course  of  the  work,  Fant  made 
payment  to  Weaver  on  the  contract 
in  accordance  with  the  O.K.  or 
recommendation  of  Mr.  Anderson. 
The  total  expense  of  these  repairs 
appears  to  have  been  $20,504.54, 
and  under  the  terms  of  the  policy 
appellant  claimed  and  recovered 
$16,964.21  as  the  amount  for  which 
the  Insurance  Company  was  charge- 
able. Weaver  completed  his  con- 
tract, and  thereupon  Anderson,  at 
Mr.  Fant's  request,  gave  a  certifi- 
cate of  seaworthiness,  upon  which 
Frank  B.  Hall  &  Company,  the  New 
York  agents  of  appellee  company, 
reinstated  the  policy  for  the  full 
amount  of  $35,000;  the  additional 
premium  to  be  paid  when  appellee 
settled  for  the  loss  incurred  as  above 
stated.  Mr.  Fant  thereupon  leased 
the  barge,  as  repaired,  to  Charles 
Clark  &  Company,  which  company 
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had  the  barge  towed  up  Houston 
ship  channel  to  Lynchburg,  Texas, 
where  she  was  loaded  with  oil  and 
proceeded  on  a  voyage  down  Hous- 
ton ship  chaifnel  to  Port  Arthur, 
Texas.  After  going  a  short  dis- 
tance, about  thirty  minutes  after 
she  started,  and  while  in  smooth  and 
placid  waters,  she  gradually  began 
to  settle,  the  oil  began  to  seep  out  of 
the  barge  and  make  its  appearance 
in  the  wake  of  the  barge,  and  to  pre- 
vent further  sinkinsr  the  captain 
"shoved  her  out  of  the  channel  in 
shallow  water  and  anchored  the 
barge  and  then  proceeded  to  Gal- 
veston light  to  report."  The  cap- 
tain left  the  barge  anchored  over 
night,  and,  returning  the  next  morn- 
ing, states:  "She  was  resting  on 
the  bottom  in  about  12  feet  of  wa- 
ter." That  he  thereupon  "pumped 
water  out  of  her  and  she  floated, 
and  we  got  back  in  the  channel  and 
carried  her  back  to  Lynchburg." 

The  parties  failed  to  adjust  or 
agree  upon  the  loss  or  amount  prop- 
erly chargeable  under  the  terms  of 
the  policy,  whereupon  the  Gulf 
Transportation  Company  instituted 
a  suit  on  the  policy  in  the  circuit 
court  of  Harrison  county  for  the  re- 
covery, first,  of  the  sum  of  $16,964. 
21  under  the  first  loss ;  and  for  the 
sum  of  $35,000,  alleged  total  loss  for 
the  accident  in  Houston  sh!p 
channel.  It  was  the  contention  of 
the  plaintiff  that  the  barge  opened 
up,  became  hogged,  and  so  badly 
went  to  pieces  in  Houston  ship  chan- 
nel that  she  is  no  longer  fit  for  the 
purpose  for  which  she  was  con- 
structed, and  that  inasmuch  as,  un- 
der certain  estimates  obtained  by 
appellant,  it  would  require  at  least 
$40,000  to  make  the  barge  sea- 
worthy, she  is  now  a  total  loss.  The 
barge  at  the  time  this  suit  was  insti- 
tuted, and  at  the  time  it  was  tried  in 
the  lower  court,  was  anchored  at 
Galveston,  and  a  photograph  of  the 
barge  as  she  lies  at  anchor  is  made  a 
part  of  the  record.  Before  the  case 
was  tried  in  the  circuit  court,  ap- 
pellee filed  its  bill  in  the  chancery 
court  of  Harrison  county  to  enjoin 
the  prosecution  of  the  suit  at  law, 


and  seeking  to  transfer  the  issues  to 
a  court  of  equity  for  reasons  unnec- 
essary here  to  set  out.  To  this  InO 
appellant,  as  plaintiff  in  the  action 
at  law,  filed  an  answer  and  cross 
bill,  and  consented  to  equity  juris- 
diction. The  pleadings  were  tiiere- 
upon  drawn  in  accordance  with  the 
practice  in  chancery,  and  the  cause 
submitted  to  the  chancellor  upon  the 
pleadings  and  proof,  and  a  decree 
rendered  awarding  to  appellant  the 
full  amount  of  $16,964.21,  together 
with  interest  tiiereon,  as  the  appro- 
priate amount  of  loss  incurred  as  a 
result  of  the  storm  and  as  a  conse- 
quence of  the  repairs  made  by 
Weaver,  but  denied  any  recovery  on 
account  of  the  alleged  second  disas- 
ter in  the  Houston  ship  channel. 
Appellant  company  was  satisfied 
witii  the  recovery  awarded  for  the 
first  loss  and  elects  to  accept  the 
amount  found  to  be  due  for  the 
first  disaster,  but  prosecutes  its  ap- 
peal from  that  portion  of  the  de- 
cree denying  the  claim  of  $35,000  on 
the  policy  as  restored  for  the  loss 
alleged  to  have  been  sustained  in  the 
.Houston  ship  channel.  The  only  is- 
sue presented  by  this  appeal,  there- 
fore, is  the  question  whether  or  not 
appellant  is  entitled  to  recover  dam- 
ages claimed  to  have  been  sustained 
on  the  last  voyage. 

On  the  question  of  liabili^  two 
main  contentions  are  made  by  coun- 
sel for  appellant:  First,  that  the 
repairs  at  Galveston  were  under  the 
direct  supervision  of  T.  J.  Ander- 
son, a  surveyor  for  the  insurance 
company ;  that  Anderson,  as  a  sur- 
veyor for  appellee  company,  issued 
a  certificate  of  seaworthiness;  that 
acting  upon  tHis  certificate  of  sea- 
worthiness the  insurance  company 
restored  the  policy  for  the  full 
amount,  and  the  barge  started  upon 
the  journey  which  resulted  in  dis- 
aster ;  and  that  the  insurance  com- 
pany is  accordingly  estopped  from 
pleading  or  successfully  maintain- 
ing that  the  barge  was  not  sea- 
worthy. Second,  that  the  gradual 
settling  or  threatened  sinking  of  the 
barge,  which  the  captain  prevented 
by  anchoring  in  shallow  water,  was 
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a  peri!  of  the  sea  contemplated  and 
covered  by  the  terms  of  the  policy. 
Much  is  said  in  the  bill  of  complaint 
and  the  cross  bill  as  to  the  authority 
of  Mr.  Anderson,  the  surveyor,  and 
the  alleged  fraud  of  Mr.  Fant  in 
procuring  the  certificate  of  sea- 
worthiness from  Anderson ;  but  the 
lengthy  averments  on  these  points 
have  little  or  no  bearing  on  the 
point  discussed  in  this  opinion. 
Complaint  is  likewise  made  that  the 
barge  went  to  pieces  on  July  7, 1917, 
and  appellant  did  not  give  formal 
notice  of  abandonment  until  Jan- 
uary 26,  1918.  There  was  no  cross 
appeal  by  appellee  company  from 
that  portion  of  the  decree  awarding 
damages  for  the  first  loss.  There  is 
an  express  warranty  of  seaworthi- 
ness, and  upon  this  written  clause  of 
the  policy  appellee  relies.  Appellee 
furthermore  contends  that  the  prox- 
imate cause  of  the  damage  alleged  to 
have  been  sustained  on  July  7, 1917, 
was  not  one  or  more  of  the  perils 
which  appellee  company  agreed  to 
bear.  In  reference  to  the  proximate 
cause  of  the  damage,  there  is  evi- 
dence tending  to  show  tiiat  the. 
barge  was  structurally  weak  a'^d 
not  suited  for  the  purposes  for 
which  she  was  built;  that  the  new 
work  done  by  Mr.  Weaver,  the  con- 
tractor, .in  Galveston,  gave  way 
when  the  barge  was  loaded  and 
started  on  the  voyage  down  Houston 
ship  channel,  and  that  "she  broke 
under  the  weight  of  her  cargo;" 
that  in  Houston  ship  channel  the 
water  was  smooth  and  placid ;  there 
was  no  collision,  no  obstructioiis, 
and  no  negligence  on  the  part  of  the 
master  of  the  crew;  that  the  barge 
became  hogged  and  water-logged  as 
a  result  both  of  structural  weakness 
and  the  fact  that  the  repairs  were 
not  properly  made ;  that  there  were 
not  sufficient  longitudinal  timbers  to 
make  her  strong  enough  for  the 
Gulf  of  Mexico  trade ;  that  the  longi- 
tudinal bulkheads  were  halved  into 
one  another,  and  as  a  consequence 
thereof  they  do  not  furnish  the 
strength  that  they  should ;  and,  fur- 
thermore, that  the  contractor  who 
originally  constructed  this  barge 
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has,  since  this  accident,  placed  more 
longitudinal  timbers  in  barges  sub- 
sequently constructed  under  similar 
plans  to  avert  an  accident  of  the 
kind  here  complained  of.  We  shall 
quote  certain  portions  of  this  testi- 
mony in  disposing  of  the  one  and 
only  law  point  which,  in  our  judg- 
ment, is  decisive  of  this  appeal. 

Our  view  of  the  law  as  applied  to 
the  particular  facts  leads  to  an 
affirmance  of  the  decree  complained 
of.    Aside  from  any  other  question 
in  the  case,  and  especially  the  ques- 
tion of  estoppel  so  much  relied 
upon,  any  loss  occasioned  by  the 
last  voyage  in  the 
Houston  ship  chan-  m"in"J!r*" 
nel  was  not  proxi-         7J  ■•^ 
mately  caused  by 
any  of  the  perils  insured  against. 
Mr.  Amould,  the  leading  authority 
on    marine    insurance,  observes: 
"Causa  proxima  non  remota  specta- 
tur  is  a  principle  which  is  more  rig- 
orously applied  to  cases  of  marine 
insurance  than  to  those  of  other  lia- 
bilities." 

Amould,  Marine  Ins.  9th  ed.  II 
788.  The  loss  or  damage  sued  for  is 
not  the  result  of  any  violent  action 
of  wind  or  waves,  a  collision,  or  ob- 
struction. It  affirmatively  appears 
that  the  barge  on  its  last  journey  en- 
countered no  storm  or  rough  weath- 
er, struck  no  rock  or  other  obstacle, 
but,  on  the  contrary,  while  being 
towed  in  perfectly  smooth  and 
placid  waters,  and  in  thirty  minutes 
after  starting  on  the  journey,  broke 
under  the  weight  of  her  own  cargo. 
The  testimony  of  Mr.  Fant  himself 
is  conclusive  on  this  point.  He  testi- 
fies that  the  original  hogged  and  un- 
fit condition  of  the  barge  was  the 
result  of  the  storm,  which  he 
thought  could  be  remedied  "by 
building  the  bulkheads  back  up 
and  down  her,  and  putting  in 
sheathing  on  the  inside,  4x12  inside 
the  frame  to  hold  her  back  in  her 
shape;"  that  this,  he  thought,  would 
make  her  strong  enough  to  go  to  sea. 
But,  continuing,  he  says:  "Thnt 
would  hold  her  when  she  was  light; 
but  after  putting  in  a  cargo  tnese 
4xl2'3  were  so  strained  that  they 
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save  way»  I  suppose,  and,  the 
fastenings  being  already  once 
worked,  she  hogged  again  with  the 
first  cargo."  Captain  Larche,  the 
United  States  inspector  of  hulls, 
among  other  things,  says:  "Since 
she  went  down  the  second  time,  I 
concluded  that  a  great  many  of  the 
fastenings  had  been  broken  and  the 
new  fastening  would  not  hold,  and 
she  broke  under  the  weight  of  her 
cargo." 

Mr.  Grant,  a  marine  surveyor  em- 
ployed by  appellant  company  after 
this  second  disaster,  held  a  regular 
survey  of  the  barge,  and  solemnly 
makes  a  report  in  which  he  certifies : 
"After  careful  examination  of  the 
barge,  I  am  of  the  opinion  she  is 
s^cturally  weak  and  not  suited  for 
the  purposes  she  was  constructed 
for.  ...  It  was  further  ascer- 
tained that  the  longitudinal  bulk- 
heads were  halved  into  one  another. 
This  method  of  construction  practi- 
cally takes  all  the  strength  out  of 
the  longitudinal  bulkheads." 

Mr.  Walmsley,  appellant's  wit- 
ness, says:  "The  port  stern  was 
broken  or  damaged  to  such  an  ex- 
tent that  it  was  lower  than  the  star- 
board side,  and  that  condition 
would  show  the  barge  is  not  staunch 
and  strong  enough  for  carrying  bulk 
cargo.  It  might  be  termed  hogged, 
but  I  call  it  broken.  Hogged  in  the 
barge  would  mean  a  bend  about 
amidship  whether  up  or  down,  but 
being  on  the  corners  I  would  call  it 
broken.  ThQ  weight  of  the  oil 
caused  this.  Her  condition  shows 
that  the  barge  was  not  staunch  and 
strong  enough  for  the  purpose  of 
carrying  oil,  .  .  .  and  that  con- 
dition existed  before  the  oil  was 
loaded  in  the  barge." 

Both  witnesses  Haden  and  Collin 
testified  as  to  structural  weakness 
and  lack  of  sufiicient  longitudinal 
timbers. 

It  is  elementary  that  we  should 
not  reverse  the  chancellor  on  the 

App«K>-  ^^^^^    unless  his 

reversal  findings  are  clear- 

o-f.of.  jy  '^manifestly" 

wrong.  Appellant  relies  largely  up- 
on legal  presumptions.   It  contends 
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the  appellee's  agent  supervised  the 
repairs  at  Galveston  and  admitted 
that  the  barge  was  seaworthy  for 
the  last  voyage,  and  on  that  account 
is  not  only  estopped  from  relying  up- 
on the  breach  of  warranty  pleaded 
in  this  case,  but  is  furthermore 
estopped  from  insisting  that  the 
barge  settled  or  began  to  sink  as 
the  result  of  unseaworthiness.  It 
may  be  conceded  that  in  proper 
cases  the  insurance  company  cas 
admit  the  seaworthiness  of  a  vessel 
and  be  estopped  from  relying  upon 
a  promissory  warranty  of  sea- 
worthiness. But,  if  it  be  granted 
that  appellee  admitted  the  sea- 
worthiness of  the  vessel  at  the 
commencement  of  the  voyage  down 
Houston  ship  channel,  it  does  not 
follow  tiiat  appellant  is  thereby  en- 
titled to  recover  under  the  policy. 
TJhe  loss  complained  of  must  be  one 
within  the  terms  of  the  policy.  Cer- 
tainly if  the  vessel  broke  under  the 
weight  of  her  own  cargo,  without 
encountering  any  perils  of  the  sea. 
there  can  be  no  recovery.  The  testi- 
mony in  the  case  justifies  such  a 
conclusion  of  the  chancellor;  and  so 
any  presumptions  or  conjectures 
must  yield  to  the  proof.  It  is  not 
a  case  where  a  vessel  sinks  without 
any  known  cause.  Competent  sur- 
veyors have  examined  the  barge 
since  the  last  mishap  and  give  th«r 
testimony  as  experts  on  the  re^ 
efficient  cause  of  the  accident  Un- 
der this  view,  it  is  uimecessary  to 
indulge  in  any  presumptions  in 
favor  of  seaworthiness,  or  as  to  the 
burden  of  proof  on  this  point 
Aside  from  Uie  usual  presumptions 
so  much  discussed  in  the  briefs, 
there  was  no  extraordinary  circum- 
stance or  weather,  mnd,  rock,  sand, 
or  any  other  fortuitous  event 
which  contributed  in  whole  or  in 
part  to  the  loss  complained  of.  It 
if.  not  a  case  of  stranding,  and 
therefore  a  loss  under  the  policy. 

Uounsel  for  appellant  cite  Amould 
on  Marine  Insurance,  9th  ed.  %  694, 
to  the  point  that,  if  the  ship  starts 
seaworthy,  the  underwriters  are 
precluded  of  any  defense  baaed 
upon    any    alleged  unseaworthy 
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condition.  :  The  author  is  there  dis- 
cussing cases  in  which  the  under- 
writera  on  the  face  of.  the  policy  "al- 
lowed the  vessel  to  be  seaworthy  tor 
the  voyage/'  and  the  effect  of  sUoh: 
a  provision   on   a   loss  ''caused 
remotely  by  the  ship  having  become 
iinseaworthy,  but  proximately  by  a 
peril   insured    against."  Counsel 
have  cited  no  case  which  does  not 
require  the  loss  to  be  "proximately 
caused"  by  one  of  the  perils  insured 
against.    Surely  the  contract  must 
govern  the  rights  and  oblisations  of 
the  parties,  and,  as  stated  by  counsel 
for  appellee,  "an  insurance  policy  is 
not  a  promissory  note."  It  is  cer- 
tainly not  our  purpose  to  define  the 
term  "perils  of  the  sea,"  or  to  indi- 
cate all  the  losses  comprehended  by 
a  policy  of  marine  insurance.  Our 
duty  in  the  case  at  bar  is  to  deter- 
mine whether  the  misfortune  is  an 
extraordinary    or    fortuitous  ac- 
cident against  which  indemnity  is 
given,  or  an  ordinary  event  which 
is  not  contemplated  by  the  policy. 
Mr.  Amould,  in  H  812,  quotes  from 
Lord  Herschell  as  follows:  "There 
must  be  some  casualty,  something 
which  could  not  be  foreseen  as  one 
of  the  necessary  incidents  of  the 
adventure.    The  purpose  of  the 
pfdicy  is  to  secure  an  indemnity 
against  accidehts  which  may  hap- 
pen, not  against  events  which  must 
happen." 

And,  further:  "Bule  7  of  the 
Rililes  for  Construction  of  Policy  in 
the  First  Schedule  of  the  Marine  In- 
surance Act,  1906,  declares  that  the 
term  **perils  of  the  seas"  refers  only 
to  fortuitous  accidents  or  casualties 
of  the  seas.  It  does  not  include  the 
ordinary  action  of  the  winds  and 
waves.' " 

In  19  Am.  &  Eng.  Enc.  of  Law,  2d 
ed.  1028,  it  is  said :  "In  considering 
what  18  and  what  is  not  a  peril  of 
the  sea  the  question  is  whether  the 
loss  arose  from  injury  from  with- 
out or  from  weakness  within." 
'  In  ttie  case  of  Sassoon  v.  Western 
Aasur.  Co.  [1912]  A.  C.  561,  Ann. 
Cm.  1912D,  1087,  it  appears  that 
ttie  leak  through  which  sea  water 
perccdated  was  wholly  due  to  the 
»  AL.IU-SS. 
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rotten  hulk.  Lord  Mersey  observes  : 
"There  wae-  no  weather,  nor>  any 
other  fortuitous  circumstance,  con- 
tributing to  the  incursion  of  the 
water ;  ttie  water  merely  gravitated 
by  it  own  weight  through  the  open- 
ing in  the  decayed  wood  and  so  dam- 
aged the  opium.  It  would  be  an 
abuse  of  language  to  describe  thi» 
as  a  loss  due  to  perils  of  the  sea." 

The  contention  that  the  under- 
writers are  estopped  to  deny  that 
tiie  barge  was  seaworthy  presents  a 
more  debatable  question,  and  one 
which,  under  our  view  of  the  vital 
and  controlling  issue,  it  Is  unneces- 
sary to  decide.  In  the  opinion  of ' 
the  writer  there  is  much  difficultj' 
in  the  way  of  applying  the  doctrine 
of  estoppel  in  tlus  case.  It  is  in  evi- 
dence that  not  only  Anderson,  but 
that  Captian  Larche  approved  the 
original  specifications  for  the  re- 
pairs, and  that  both  Anderson  and 
Fant  believed  the  barge  would  be 
seaworthy  when  the  contractor, 
Weaver,  had  done  the  work  in  ac- 
cordance with  these  jqtecifications. 
It  affirmatively  appears  that  both 
parties  to  the  contract  thought  the 
barge  would  be  seaworthy,  and 
therefore  it  is  not  a  case  where  the 
underwrites,  with  knowledge  of  the 
unseaworthy  condition  of  the  vessel, 
nevarthflless  admit  that  the  vessel  is 
seaworthy.  How  can  appdlee  com- 
pany waive  a  condition  which  it  did 
not  know  to  exist?  Mr.  Arnould,  in 
H  688,  observes :  "Whether  the  as- 
sured were  ignorant  of  the  unsea- 
worthiness of  the  ship  or  not  also 
makes  no  difference ;  if  i^e  ship  was 
not,  in  fact,  seaworthy  at  the  outset 
of  the  adventure,  either  in  the  de- 
gree commensurate  with  her  then 
risk,  or  for  the  voyage,  as  the  case 
may  be,  that  state  of  things  never 
existed  which  was  the  foundation 
for  the  underwriter's  promise,  and 
he  subsequently  can  never  be  bound 
thereby." 

But,  as  stated,  it  is  unnecessary 
to  decide  wheth^  there  was  a 
breach  of  the  warranty  in  this  case. 
It  is  significant  that  the  very  con- 
tractor who  did  the  work  not 


Digitized  by 


1314 


AMERICAN  LAW  REPORT^,  ANNOTATED. 


[»  AJJl 


used  M  a  witness  by  either  party, 
and  there  is  evidence  which  tends 
to  show  that  the  repairs  which  Mr. 
Weaver  did  were  not  sufficiently 
substantia],  and  that  the  money 
paid  to  Weaver  is  a  clear  loss. 


This,  under  the  issues,  fB  appeStantTs 
misfortune.  . 

On  the  law  and  the  facts  the  de- 
cree of  the  learned  chancellor  nuut 
be  ^affirmed. 

Petition  for  rehearing  denied. 


ANNOTATION. 

hihcMt  deiect  fat  vmmI  m  afticlBg  qnertioii  whedur  lots  k  doe  t»  "pA 
of  dw  soa"  williB  poBcy  of  mariM  infMuee. 


Although  the  question  whether  par- 
ticular losses  were  caused  by  a  "peril 
of.  the  sea"  has  frequently  been  de- 
cided, and  there  are  many  cases  in- 
volving a  warranty  of  seaworthiness 
in  a  policy  of  marine  insurance  (see 
14  R.  C.  L.  pp.  1043,  1203),  there  are 
few  decisions  which  determine  the  ex- 
a^ct  point  decided  in  the  reported  case 
(Gulf  Transp.  Co.  v.  Firemen's  Fund 
Ins.  Co.  ante,  1307),  as  to  whether 
the  action  of  the  elements  on  a  ves- 
sel which  Is  inherently  unseaworthy 
constitutes  a  "peril  of  the  sea."  These 
decisions,  however,  all  confirm  the 
rule  announced  in  that  case,  that  a 
loiBs  directly  due  to  an  inherent  defect 
or  anseaworthlnesB  of  a  vessel  is  not 
within  the  meaning  of  the  term  "perils 
of  the  sea,"  as  used  in  a  policy  of 
marine  insurance. 

Thus,  in  Charles  Clarke  ft  Co.  v. 
Mannheim  Ins.  Co.  (1919)  —  Tex.  — , 
210  S.  W.  628,  reversing  (1913)  — 
Tex.  Civ.  App.  — ,  167  S.  W.  291.  it 
was  said:  "Loss  or  damage  occa- 
sioned by  natural  deterioration  or  de- 
cay, or  by  ordinary  wear  and  tear  of 
the  vessel,  are  not  within  the  term 
'perils  of  the  sea.'  .  .  .  Whether  ex- 
pressed in  the  contract  of  insurance  or 
carriage  or  not,  there  is  an  implied 
warranty  that  the  vessel  is  seaworthy; 
that  is,  that  she  is  so  constructed, 
manned,  supplied,  equipped,  and  in 
such  condition  of  repair,  as  to  he  able 
reasonably  ^o  perform  the  service  in 
which  she  is  engaged;  from  which  it 
follows  that  any  loss  proximately 
caused  by  unseaworthiness  of  the  ves- 
sel at  the  time  of  leaving  port  is  not  a 
loss  by  peril  of  the  sea." 

So  it  was  held  in  Thompson  v.  Hop- 
per (1866)  6  El.  ft  Bl.  172.  119  Eng. 


Reprint,  828,  that  a  plea  alleging  that 
the  plaintiffs  sent  the  ship  to  sea  io 
a  state  of  unseaworthiness  "at  a  time 
when  it  was  dangerous  for  the  ship  to 
go  to  sea  in  the  state  and  condition  in 
which  she  then  was;"  and  that  they 
••wrongfully  and  improperly  caused 
and  pemxitted  the  said  ship  to  be  and 
ren^in  on  the  high  seas  near  to  the 
seashore,  for  a  great  length  of  time, 
in  the  state  and  condition  aforesaid," 
was  a  good  defense  to  an  action  on  a 
policy  of  marine  insurance  for  loss 
occasioned  by  "perils  of  the  seV' 

In  West  India  P.  Tel^.  Co.  v.  Home 
ft  C.  Marine  Ins.  Co.  (1880)  L.  R.  6 
Q.  B.  Div.  (Eng.)  57,  50  L.  J.  Q.  B.  R 
41, 43  L.  T.  N.  S.  420. 29  Week.  Rep.  92. 
4  Asp.  Mar.  L.  Gas.  Sil,  it  was  held  that 
a  loss  occasioned  by  the  bursting  of  a 
boilOT  was  a  peril  not  within  the  gen- 
eral term  "perils  of  the  sea." 

See,  to  the  same  effect,  Miller  t.  Cali- 
fomU  Ins.  Co.  (1888)  76  CaL  140^  9 
Am.  St.  Rep.  184,  18  Pac.  156. 

In  Sassoon  v.  Western  Assur.  Co. 
[1912]  A.  C.  (Eng.)  661,  81  L.  J.  P. 
C.  N.  S.  231,  106  L.  T.  N.  S.  929,  17 
Com.  Caa.  274, 49  Seot  L.  R.  1045,  Aon. 
Cas.  1912D,  1087,  it  was  held  that 
where  a  cargo  stored  in  a  wooden  hulk 
moored  in  a  river  was  damaged  by 
water  percolating  through  a  leak 
caused  by  the  rotten  condition  of  the 
hulk,  the  damage  was  not  caused  by  a 
peril  of  the  sea,  within  the.  meaning 
of  a  policy  of  marine  insurance,  bnt 
was  caused  by  the  unseaworthiness  of 
the  hulk,  although  the  damage  was 
proximately  due  to  sea  water. 

In  The  Gulnare  (1890)  42  Fel  861. 
a  suit  on  a  policy  of  marine  insarkn^ 
Hhe  claim  of  the  petij;^oner  .;wa8  n* 
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,  jeeted,  the  court  holding  that  since  the  return  voyage,  sprang  a  leak,  she  was 
evidence  disclosed  that  the  Teflsel,  id-  unseaworthy,  and  the  loss  waa  noi  dna 
most  immediately  after  starting  on  a    to  a  peril  of  fhe  aea.         W.  F.  F. 


STATE  OF  MISSOURI  EX  REL.  B.  F.  BUSH,  Receiver  of  St  IjOVIb,  Iron 
Mountain,  &  Southern  Railway  Company, 

V. 

JOHN  T.  STURGIS  et  ai.,  Judges. 

mtaaouH  Supreme  Court  (DiviMon  S'o.  2)-^M€trch  ia,  1090. 
i—  Mo.  — ,  221  S.  W.  91.) 

Ralboad  —  injury  on  highway  erossins  —  trespaw  In  tamlinf  tracks. 

1.  One  injured  by  a  railroad  train  while  on  a  public  highway  crossing 
is  not  a  trespasser,  whether  he  reached  the  crossing  by  traveling  the  public 
highway  or  the  railroad  tracks. 

[See  note  on  this  question  heginmng  on  page  1322.] 

Appeal  —  review  of  dedslm  of  court 
of  appeals  —  sc^q^ 

2.  Upon  certiorari  to  review  a  deci- 
sion of  the  court  of  appeals  because  it 
contravenes  decisions  of  the  supreme 
court,  the  power  of  the  latter  court  is 
limited  to  determining  whether  or  not 
the  decision  of  the  court  of  appeals 
discloses  such  .conflict. 

—  difference  in  theory  of  case. 

3.  A  mere  difference  in  findings  as 
to  l^e  conditions  under  which  an  ac- 
cident arose  between  the  trial  and  ap- 
pellate courts  does  not  warrant  a 
quashing  of  the  decision  of  the  latter 
court  on  the  ground  of  difference  in 
theory  of  the  case,  unless  the  differ- 
ence ia  such  as  to  constitute  an  essen- 
tial factor  in  dotermining  Xh»  result 
Bvidnice  —  burden  of  showing  liabil- 
ity of  def^dant. 

4.  If  an  injury  m^  result  from  one 
of  't.wo  causes,  for  one  of  which,  and 
not  for  the  other,  the  d^endant  is 
liable,  plaintiff  must  show  with  reason- 
able certainty  that  the  cause  for  whidi 
defendant  was  liable  produced  the  re- 
sult which  may  have  resulted. 
Appeal  —  dieory  of  case  —  difference 

In  findings. 

6.  The  manner  in  which  one  injured 


by  a  train  on  a  public  highway  cross- 
ing reached  such  crossinjp,  wh^her  by 
the  highway  or  traveling  the  railroad 
trades,  is  immaterial,  and  therefore  not 
an  issue  in  the  case,  so  as  to  constitute 
a  difference  in  findings  upon  it  between 
the  trial  and  appellate  court  a  differ- 
ence in  theory. 

—  law  of  case  —  mling  on  former  ap- 

peaL 

6.  The  rule  that  a  ruling  en  first  ap- 
peal is  the  law  of  the  ease  on  a  second 
appeal  is  apposite  only  when  the  for- 
mer ruling  is  determinative  of  some  is- 
sue in  the  case.  ^ 

—  differ^ce  in  facts. 

7.  The  doctrine  of  law  of  the  case 
cannot  be  invoked  where  the  facts 
shown  on  the  second  trisl  are  different 
from  those  shown  on  the  first  one. 

[See2R.  C.  L.  224,  225.] 

Pleadings  —  reliance  on  facts  stated 

in  r^ly. 

8.  A  decision  cannot  be  reversed  be- 
cause based  upon  matters  stated  in 
the  reply  instead  of  in  the  petition* 
if  the  reply  was  given  no  other  office 
by  the  court  than  to  infonn  defendant 
of  the  facts  which  plaintiff  intended 
to  prove  in  rebuttal  of  the  plea  of  con- 
tributory negligence. 


Petition  for  a  writ  of  certiorari  to  review  the  record  of  the  Springfield 
Court  of  Appeals,  in  a  case  against  relator,  which  affirmed  a  judgment 
of  the  Circuit  Court  for  Christian  County  (Stewart,  J.)  in  favor  of  plain- 
tiff in  an  action,  brought  to  recover  damages  for  the  alleged  nen^ignnt 
Ulling  of  her  husband.  Writ  qmhed. 

facts  are  stated  in  tiie  opinion  of  flie  court 
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Messrs.  J.  ¥.  Green  and  Barboar  & 
McDavMf  for  relator : 

In  disposing  of  the  case  on  appeal, 
xespondents  have  done  so  on  a  theory 
not  presented  below,  and  thus  have  at- 
fimted  the  cause  on  issues  never  pre- 
sented to  the  trial  court  or  jury  by 
.  itle&dinif^  or  instructions ;  whirii  is  not 
permissible. 

Brunswick  v.  Standard  Acci.  Ins.  Co. 
—  Mo.  — ,  7  A.L.R.  1213,  318  S.  W.  46; 
Degonia  v.  St.  Louis,  I.  M.  &  S.  R.  Co. 
224  Mo.  588,  123  S,  W.  807;  Chinn  v. 
Naylor,  182  Mo.  696,  81  S.  W.  1109; 
Deschner  v.  St.  Louis  &  M.  River  R. 
Co.  200  Mo.  332,  98  S.  W.  737;  Mir- 
-  rielees  v.  Wabash  R.  Co.  163  Mo.  486, 
63  S.  W.  718;  Meyer  Broe.  Drug  Co.  v. 
Bybee.  179  Mo.  369,  78  S.  W.  679; 
Henry  County  v.  Citizens  Bank.  208 
Mo.  226,  14  L.R.A.(N.S.)  1052,  106  S. 
W.  622. 

A  plaintiff  must  recover,  if  at  all,  on 
the  matters  alleged  in  the  petition,  and 
may  not  -ake  out  such  petttidn  by  mat- 
ters brought  into  the  case  by  reply. 
!  Mathieson  v.  St  Louis  &  S.  F.  R. 
Co.  219  Mo.  552,  118  S.  W.  9;  Milliken 
T.  Thyson  Commission  Co.  202  Mo.  664, 
100  S.  W.  604;  Moss  v.  Fitch,  212  Mo. 
502,  126  Am.  St.  Rep.  568,  111  S.  W. 
475;  HiU  v.  Rich  Hill  Coal  Min.  Co. 
119  Mo.  so;  24  S.  W.  228. 

Crossing  signals  are  for  the  benefit 
only  of  travelers  on  the  public  high- 
way, and  not  for  trespassers,  and  tres- 
passers may  not  expect  or  depend  upon 
signals,  and  they  may  not  expect  or  de- 
peiid  upon  headlishte. 

Degonia  v.  St  Louis.  1.  M,  &  S.  R. 
Co.  224  Mo.  692,  123  3.  W.  807;  Bur- 
ger v.  Missouri  P.  R.  Ca  112  Mo.  246, 
84  Am.  St  Rep.  S79,  20  S.  W.  439; 
Frye  v.  St.  Louis,  I.  M.  ft  S.  R.  Co.  200 
Mo.  407,  8  L.R.A.(N.S.)  1069,  98  S. 
W.  666;  Bell  v.  Hannibal  ft  St  J,  R. 
Co.  72  Mo.  S8;  Maxey  v.  Missouri  P.  R. 
Co.  113  Mo.  11,  20  S.  W.  654;  Gurley 
V.  Missouri  P.  R.  Co.  104  Mo.  223,  16 
S.  W.  11;  Evans  v.  Atlantic  &  P.  R.  Co. 
«2  Mo.  67;  Ayers  v.  Wabash  R.  Co.  190 
Mo.  237,  88  S.  W.  608. 

Where  a  case  has  been  tried  and  ap- 
pealed, the  opinion  rendered  by  t)}e  ap- 
pellate court  on  such  an  appeal  becomes 
the  law  of  that  case  for  any  subse- 
quent trial,  and  is  binding  on  the  triid 
court  the  parties  in  interest,  and  on 
the  appellate  court  on  any  subsequent 

May  V.  Crawford,  150  Mo.  624,  51  S. 
W.  693;  Benton  v.  St.  Louis,  248  Mo. 
102, 154  S.  W.  478;  Gracey  v.  St  Louis, 
221  Mo.  6,  119  S.  W.  949;  Armor  v. 
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Frey,  263  Mo.  466,  161  S.  W.  829; 
Southern  Illinois  ft  M.  Bri^  Co.  v. 
Stone,  194  Mo.  184,  92  S.  W.  475. 

Messrs.  George  Tbomsberry,  Haa- 
lin  &  Hamlin,  and  Colling,  Holladir, 
&  Stoogh,  for  respondents: 

Deceased  had  a  right  to  assume  that 
defendant  would  give  statuto^  aigMls 
and  warn  him  of  the  approachilig  ti'aht 

Kenney  v.  Hannibal  ft  St  J.  R.  Co. 
106  Mo.  270,  15  S.  W.  983,  16  S.  W. 
887;  Crumpiey  v.  Hannibal  ft  St  J,  R. 
Co.  Hi  Mo.  158,  19  S.  W.  820. 

The  failure  to  riog  the  bell  or  sound 
the  whistle  makes  a  prima  facie  case 
for  a  jury. 

Byars  v.  Wabash  R.  Co.  161  Mo.  App. 
702,  141  S.  W.  92«;  Kenney  v.  Hanii- 
bal  ft  St.  J.  R.  Co.  105  Mo.  270,  16  S. 
W.  983,  16  S.  W.  837;  King  v.  Missouri 
P.  R.  Co.  98  Mo.  236,  11  S.  W.  5«B; 
McNulty  V.  St  LouU  ft  S.  F.  R.  Go. 
203  Mo.  476,  101  S.  W.  1082. 

There  need  be  no  proof  that  the  ftil- 
ure  to  ring  the  beH  or  sound  fte 
whistle  caused  the  injury.  The  law 
supplies  that  proof,  and  casts  the  bar- 
den  upon  the  defendant  to  show  tiut 
the  failure  to  ring  the  bell  or  sovnd  the 
whistle  was  not  the  cause  of  the  in- 
jury. 

McNulty  V.  St  Louis  ft  S.  F.  R.  Co. 
203  Mo.  477,  101  S.  W.  1082;  Hoeb- 
hold  V.  St.  Louis.  I.  M.  ft  6.  R.  Go.  90 
Mo.  564,  2  S.  W.  794;  Crumptar  v. 
Hannibal  ft  St  J.  R.  Co.  Ill  Mo.  162. 
19  S.  W.  820;  Lane  r.  Miaseari  F.  R. 
Co.  132  Mo.  4,  38  S.  W.  646,  1128; 
Barr  Hannibal  ft  St  J.  R.  Ca  30  Ho. 
App.  248 ;  Kerr  v.  Bash,  198  Mo.  App 
607,  200  S.  W.  672. 

The  law  presttmes  t^iat  deceased  «t- 
ercised  due  care  for  hfe  own  safefy. 

Stotler  V.  Chicago  ft  A.  R.  Co.  200 
Mo.  146,  98  S.  W.  509;  Byars  v.  Wa- 
bash R.  Co.  161  Mo.  App.  702,  141  S. 
W.  926;  Kerr  v.  Boah,  198  Mft,  App- 
607,  200  S.  W.  672. 

Whether  or  not  deceased  should  ban 
stopped  in  approaching  the  crossing,  in 
addition  to  looking  and  listening,  w 
a  question  for  the  jury. 

Byars  v.  Wabash  R.  Co.  161  Mo.  App- 
708,  141  S.  W.  926;  Mayes  v.  St  Louis, 
K.  ft  N.  W.  R.  Co.  71  Mo.  App.  140; 
Frank  v.  St.  Louis  Transit  Co.  99  Mo. 
App,  323,  73  S.  W.  239. 

Even  if  plaintiff  had  no  poaitive  evi- 
dence that  no  bell  was  rung  or  wiiistle 
sounded,  and  her  sole  evidence  on  tia^ 
score  was  n^cative  evidence,  as  against 
positivB  CfvifteBoe  on  b^ialf  of  defend- 
ant,  it  would  be  for  ijbe  Jttry  .4)>ii>W? 
whether  it  would  tftke.  the  i^ecative 
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evidence  in  preference  to  positive  evi- 
dence. 

Johnson  v.  Sinringfield  Traction  Co. 
176  Mo.  App.  191.  161  S.  W.  1193; 
State  ex  rel.  Essex  v.  Kansas  City»  Ft. 
S.  &  M.  R.  Co.  70  Mo.  App.  641;  MiUi- 
gan  V.  Chicaffo,  B.  &  Q.  R.  Co.  79  Mo. 
App.  393. 

Whether  the  deceased  negligently 
caused  his  death  was  solely  a  question 
for  the  jury. 

Lagarce  v.  Missouri  P.  R.  Co.  183 
Mo.  App.  70,  166  S.  W.  1063;  Goflf  v. 
St.  Louis  Transit  Co.  199  Mo.  694,  9 
L.R.A.CN.S.)  244,  98  S.  W.  49. 

Under  the  facts  in  this  case,  if  plain- 
tiff is  entitled  to  anything,  she  is  en- 
titled to  the  full  amount  awarded  her; 
and  as  to  the  amount  of  the  verdict 
under  this  record*  defendant  is  not  at 
all  injured. 

Hufford  v.  Metropolitan  Street  R.  Co. 
180  Mo.  App.  644,  109  S.  W.  1062; 
Parman  v.  Kansas  City,  106  Mo.  App. 
691,  78  S.  W.  1046;  Wheeler  v.  Bowles, 
163  Mo.  398,  63  S.  W,  675;  Haymaker 
V.  Adams,  61  Mo.  App.  581 ;  Browning 
V.  Wabash  Western  R.  Co.  124  Mo.  55, 
27  S.  W.  644;  Waddell  v.  Metropolitan 
Street  R.  Co.  213  Mo.  8,  111  S.  W.  542; 
Mintei;  v.  Bradstreet  Co.  174  Mo.  491, 
78  S.  W.  668;  Smith  v.  Foniyce,  190 
Mo.  82,  88  S.  W.  67^. 

The  defendant  should,  if  he  desired, 
have  aislted  for  more  definite  and  ex- 
plicit instructions  pointing  out  the 
proper  element  of  damages,  and  ex- 
cluding anj'  improper  element. 

Winston  v.  Lusk.  186  Mo.  App.  381, 
172  S.  W.  76 ;  Hawkins  v^  St.  Louis  & 
S.  F.  R.  Co.  189  Mo.  App.  201.  174  S. 
W.  129;  O'Malley  v.  Muaick,  191  Mo. 
App.  405,  177  S.  W.  749;  Rickards  v. 
Kansas  City,  181  Mo.  App.  338.  168 
S.  W.  845;  Nelson  v.  United  B.  Co. 
176  Mo.  App.  429.  158  S.  W.  446; 
State  ex  rel.  United  R.  Co.  v.  Reynolds, 
257  Mo.  38,  165  S.  W.  729;  Lathrop  v. 
Quiney,  O.  &  K.  C.  .R.  Co.  135  Mo. 
App.  16,  115  S.  W.  493;  Gummerson 
V.  Kansas  City  Bolt  &  Nut  Go.  185  Mo. 
AppL  16,  171  S.  W.  969,  8  N.  C.  C.  A. 
907. 

The  credibility  of  its  eleventh-hour 
witnesess,  Levert  and  Williams,  was 
a  question  for  the  jury;  and  what  the 
jury  "bound"  in  the  trial  court  will 
not  be  "loosed"  in  this  court. 

Kerr.v.  Bush,  198  Mo.  App.  610,  200 
S.  W.  672;  16  Cyc  1051;  United  States 
v.  Ross,  92  U.  S.  283,  23  L,  ed.  707; 
Glick  V.  Kansas  City,  Ft.  S.  &  M.  R. 
Co.  57  Mo.  App.  104;  1  Rice.  Ev.  p. 
53,  $  34;  Lawson,  Presumptive  Ev.  p. 
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569,  Rule  118;  Bird  v.  Sellers,  lia 
Mo.  580,  21  S.  W.  91;  Philadelphia 
City  Pass.  R.  Co.  v.  Henrice.  92  Pa. 
431,  37  Am.  Rep.  699. 

Where  the  facts  bearing  on  the  issue 
are  disputed,  or  are  undisputed,  but 
admit  of  different  construoti(ais  and 
infetences  (presumptions),  it  must  be 
leffr  to  the  jury  to  decide. 

Powers  V.  St  Louis  Transit  Co.  202 
Mo,  280,  100  S.  W.  655;  Berry  v.  Mis- 
souri P.  R,  Co.  124  Mo.  223,  25  S.  W. 
229;  Eckhard  v.  St.  Louis  Transit  Co. 
190  Mo.  593.  89  S.  W.  602;  Marshall 
v.  Schricker,  63  Mo.  308;  Ostertag  v. 
Pacific  R.  Co.  64  Mo.  421 ;  Mauerman  v.. 
Siemerta,  71  Mo.  101 ;  Charles  v.  Patch,. 
87  Mo.  450;  Tabler  v.  Hannibal  &  St. 
J.  R.  Co.  93  Mo.  79,  5  S.  W.  810; 
Fletcher  v.  Atlantic  &  P.  E.  Co;  64 
Mo.  484;  Huhn  v.  Missouri  P.  R.  Co. 
92  Mo.  440.  4  S.  W.  937;  Roddy  v.  Mis- 
souri P.  R.  Co.  104  Mo.  234,  12  LJl.A. 
746,  24  Am.  St.  Rep.  333,  15  S.  W.  1112; 
Bell  V.  Hannibal  &  St.  J.  R.  Co.  72  Mo, 
50;  Nagel  v.  Missouri  P.  R.  Co.  76  Mo, 
653,  42  Am.  Rep.  418;  Petty  v.  Han* 
nibal  A,  St  J.  R.  Co.  88  Mo.  806. 

■  Walker,  J.,  delivered  the  opinion 
of  the  court: 

Certiorari  to  the  Springfield  court 
of  appeals  to  review  the  record  of 
that  court  in  the  case  of  Susie  E. 
,  Kerr  against  Bush,  receiver  of  the 
St.  Louis,  Iron  Mountain,  &  South- 
em  Railway  Company,  for  damages 
for  the  killing  of  her  husband 
through  the  negligence  of  that  com- 
pany. Upon  a  trial  before  a  jury 
a  verdict  was  rendered  in  her 
favor  in  the  sum  of  $3,500.  Prom 
this-finding  an  appeal  was  perfected 
to  the  Springfield  court  of  appeals,, 
which  affirmed  the  judgment  of  the- 
trial  court  ( —  Mo.  App.  — ,  216 
S.  W^893).  We  are  asked  to  quash 
the  record  of  the  court  of  appeals  on 
the  ground  that  its  ruling  con- 
travenes certain  decisions  of  this 
court. 

I.  The  limit  of  our  review  is  the 
opinion  of  the  court  of  appeals.  If 
it   does    not    dis-  e-new 
dose  a  conflict  with 
the  formw  rulings  ^l),^^ 
of  this  court,  then 
our  power  of  superintendence  is  at 
an  end.  State  ex  rel.  United  R.  Co. 
V.  Reynolds,  257  Mo.  19,  165  S.  W. 
729;  State  ex  rel.  Dunham  v.  El- 
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lison.  —  Mo.  213  S.  W.  459; 
State  ex  rel.  Commonwealth  Trust 
Co.  V.  Reynolds,  —  Mo.  — ,  213  S. 
W.  804. 

n.  The  first  contention  as  to  a 
contrariety  of  opinion  is  that  the 
court  of  appeals  disposed  of  the  case 
upon  a  different  theory  from  that 
upon  which  it  was  tried  below.  As 
to  the  theory  at  the  trial,  the  opinion 
states  that  'the  negligence,  alleged 
in  the  petition,  is  the  failure  of  de- 
fendant to  give  the  statutory  signal 
by  bell  or  whistle  on  the  train  in 
question  approaching  and  passing 
over  this  public  road  crossing.  The 
petition  aUeges,  and  the  jury  found, 
that  [the  deceased}  reached  this 
crossing  by  traveling  the  public 
highway.  In  plaintiff's  reply,  pri- 
marily to  meet  the  defense  of  con- 
tributory negligence  in  that  [the 
deceased]  went  on  the  railroad 
track  in  front  of  the  moving  train 
heedlessly  and  without  looking  or 
listening,  it  is  alleged  that  the 
night  was  very  dark,  the  engine 
without  a  headlight  and  pushing  a 
car  in  front,  and  that  no  signal 
whatever  was  given  for  this  cross- 
ing." 

The  court,  after  reviewing  the 
testimony  at  length,  states  "that 
diere  is  neither  any  presumption 
nor  any  evidence  on  which  to  base 
a  finding  that  deceased  approached 
the  crossing  where  he  was  killed 
along  the  dirt  road,  and  not  along 
the  railroad." 

Following  this  conclusion,  the 
court  adds  that  "if  .  .  .  defend- 
ant's liability  is  to  rest  on  the  find- 
ing that  the  deceased  approached 
this  crossing  along  the  public  road, 
then  to  sustain  such  verdict  would 
be  violative  of  the  rule  that,  where 
the  injury  may  with  equal  or  great- 
er probability  have  resulted  from  a 
different  cause  for  which  the  defend- 
ant is  not  liable,  then  the  verdict 
cannot  stand ;  for  it  devolves  on  the 
plaintiff  to  prove  with  reasonable 
certainty  that  the  cause  for  which 
defendant  is  liable  produced  the  re- 
sult, and  this  cannot  be  left  to  con- 
jecture [citing  cases]." 

It  is  evident,  therefore,  that  the 
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specific  nature  of  rotor's  conten- 
tion as  to  a  variance  between  the 
theory  of  the  trial  court  and  the 
court  of  appeals  consists  in  their 
respective  findings  as  to  the  manner 
in  which  the  deceased  approached 
the  crossing.    This  difference,  to 
avail  the  defendant,  must  be  of  such 
a  nature  as  to  constitute  an  essen- 
tial factor  in  determining  defend- 
ant's liability.    A  mere  difference 
in  findings  not  so 
determinative    will  tSSnr^wuw. 
not  authorize  a  rul- 
ing adverse  to  the  judgment.  This 
in  no  wise  militates  against  the  well- 
established  rule  that  if  an  injury 
may  have  resulted 
from  one  of  two  £ 
causes,  for  one  of  SjfeJSJS"'  *' 
which,  and  not  the 
other,  the  defendant  is  liable,  the 
plaintiff  must  show  with  reasonable 
certainty  that  the  cause  for  which 
the  defendant  is  liable  produced  the 
result,  and  if  the  evidence  leaves  it 
to  conjecture,  the  defendant  is  not 
liable. 

To  this  effect,  and  no  further,  is 
our  ruling  in  Degonia  v.  St.  Louis, 
I.  M.  &  S.  R.  Co.  224  Mo.  loc  cit 
588, 123  S.  W.  807,  in  which  we  held 
that,  although  there  was  a  good  case 
on  the  facts,  it  was  not  submitted 
upon  a  proper  theory  of  the  law, 
and  hence  the  judgment  could  not  be 
sustained. 

In  Henry  County  v.  Citizens  Bank, 
208  Mo.  loc.  cit.  225,  14  L.R.A. 
(N.S.)  1052, 106  S.  W.  622,  we  helW 
that  a  suit  could  not  be  brous^it 
upon  one  cause  of  action  and  a  re- 
covery had  upon  another,  and  that 
a  case  could  not  be  tried  upon  one 
theory  and  a  recoveiy  had  upon  an- 
other on  appeal. 

In  Deschner  v.  St.  Louis  &  M. 
River  R.  Co.  200  Mo.  loc.  cit.  332. 
98  S.  W.  737,  we  held  that,  where 
a  case  was  tried  and  instructions  on 
both  sides  proceeded  on  the  theory 
that  it  was  the  motorman's  duty  to 
see  and  warn  the  injured  party,  Hie 
case  will  be  reviewed  upon  that 
theory  in  the  appellate  court. 

In  McGrath  v.  St.  Louis  Transit 
Co.  197  Mo.  loc.  cit.  105,  94  S.  W. 
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872»  specific  acts  of  nefiligence  hav- 
ing been  pleaded,  a  recovezy,  if  had 
at  all,  must  be  upon  the  acts  as 
pleaded. 

In  Ghinn  v.  Naylor,  182  Mo.  loc. 
cit.  594,  81  S.  W.  1109,  where  the 
case  was  tried  below  upon  the  the- 
ory that  the  land  in  controversy  was 
an  accretion  to  the  shore  land  of 
plaintiff,  the  latter  would  not  be 
heard  upon  appeal  upon  a  different 
theory. 

In  Meyer  Bros.  Drug  Co.  v.  By- 
bee,  179  Mo.  loc.  cit.  369.  78  S.  W. 
579,  we  held  that  litigants  will  not 
be  permitted  to  contest  a  proceeding 
upon  one  theory,  and,  on  appeal, 
shift  their  position  by  demanding 
formal  proof  of  facts  practically 
admitted  in  the  court  below. 

In  Mirrielees  v.  Wabash  R.  Co. 
163  Mo.  loc.  cit.  486,  63  S.  W,  718, 
where  both  parties  tried  the  case 
upon  the  theory  that  the  defendant 
was  bound  to  exercise  ordinary 
care  to  prevent  injury  to  a  trespass- 
er after  it  knew  of  his  peril,  we  are 
relieved  upon  a  review  of  the  case 
here  from  considering  whether  a 
carrier's  liability  is  limited  to  wilful 
or  wanton  injuries,  or  extends  to  in- 
juries caused  by  want  of  ordinary 
care. 

From  these  cases,  relied  upon  by 
relator,  and  many  others  which 
might  be  cited  to  the  same  effect,  it 
appears  that  the  difference  in  theorr 
between  the  trial  of  a  case  and  its 
review  and  disposition  upon  appeal 
must,  to  authorize  the  invoking  of 
the  rule,  involve  a  matter  essential 
to  the  rendition  of  the  judgment. 
The  correctness  of  this  conclusion  is 
rendered  more  apparent  when  we 
consider  the  province  of  an  appel- 
late court,  which  is  ttiat  of  review. 
Such  review  is  for  the  purpose  of 
ascertaining  if  the  real  matters  in 
issue  were  tried  without  error. 
Other  than  this  the  court  has  no  con- 
cern, because  the  trial  court's  rul- 
ing upon  an  immaterial  matter  is 
not  error.  Lesser  Cotton  Co.  v.  St. 
Louis,  I.  M.  &  S.  R.  Co.  52  C.  C.  A. 
96, 114  Fed.  133,  11  Am.  Neg.  Rep. 
528;  Drew  v.  School  Twp.  146  Iowa, 
721,  126  N.  W.  815.  Further  than 
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this,  the  ap|>ellate  court,  having  no 
original  jurisdiction,  cannot,  on  ap- 
peal, consider  a  matter  not  sub- 
mitted below.  Woods  v.  Bryan,  41 
S.  C.  74,  44  Am.  St  Rep.  688, 19  S. 
E.  218.  An  illuminating  dissenting 
opinion  of  Wheeler,  J.,  in  Coles  v. 
Kelsey,  2  Tex.  541, 47  Am.  Dec.  661. 
is  apposite  in  this  connection.  It  is 
to  this  effect:  If  an  objection  not 
raised  in  the  court  below  could  be 
considered  in  the  appellate  court, 
there  would  be  no  assurance  there 
would  ever  be  an  end  to  the  litiga- 
tion; for,  should  the  judgment  be 
reversed  on  such  ground  and  the 
cause  be  again  brought  before  the 
appellate  court,  some  new  objection, 
not  before  taken,  would  require  the 
judgment  to  be  reversed  and  the 
cause  remanded,  and  the  same  proc- 
ess might  be  continued  indefinitely. 
See  also  3  C.  J.  p.  691,  §  580,  and 
notes,  and  4  C.  J.  p.  661,  §  2656,  and 
notes. 

It  remains  to  be  determined, 
therefore,  whether  the  diverse  find- 
ings of  the  trial  court  and  the  court 
of  appeals  in  regard  to  the  manner 
in  which  the  deceased  approached 
the  crossing  are  of  such  a  nature  as 
to  bring  the  case  within  the  rule  of 
a  difference  in  theory  between  the 
trial  and  the  appellate  court  The 
court  of  appeals  holds  that  if  de- 
fendant's liability  is  to  rest  up<m  the 
finding  of  the  trial  court  in  this  re- 
gard, the  verdict  cannot  stand. 
Considered  alone,  this  is  an  unquali- 
fied holding  of  nonliability  under  the 
facts  stated,  but.  construed  with 
reference  to  the  nature  of  the  facta 
found,  and  in  connection  with  the 
court's  8ubs€M3uent  language,  and  its 
disposition  of  the  case  upon  issues 
essential  to  a  recovery,  it  cannot  be 
held  to-be  a  determinative  ruling 
upon  a  matter  at  issue. 

While  it  is  true,  as  stated  by  the 
court  of  appeals,  that  '*it  devolves 
upon  a  plsdntiff  to  prove  with  rea- 
sonable certainty  that  the  cause  for 
which  a  defendant  is  liable  produced 
the  result,"  the  manner  of  the  ap- 
proach of  Uie  deceased  to  the  cross- 
ing had  no  relation  to  or  connection 
with  the  cause  which  resulted  in  his 
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death.  This  cause  was  the  manner 
in  which  the  defendant's  train  ap- 
proached the  crossing.  The  duty  of 
the  defendant  was  to  give  some 
effective  warning  to  free  itself  from 
a  charge  of  negligence,  taking  into 
consideration  the  physical  location, 
at  the  time^  of  the  deceased,  and  his 
status  towards  the  defendant,  due 
to  said  location.  The  evidence  dis- 
closes that  he  was  on  the  public 
crossing  v4ien  struck  by  defend- 
ant's train.  Thus  located,  he  was 
not    a .  trespasser, 

hiKhway  evMs-  far  as  conQcms  the 
lUT^iVSn^:^  liability  of  the  de- 
fendant, regardless 
of  the  manner  in  which  the  deceased 
approached  the  crossing.  This  con- 
clusion accords  with  reason,  and  is 
in  harmony  with  our  ruling  in  the 
recent  case  of  Torrance  v.  Pryor, 
—  Mo.  — ,  210  S.  W.  430,  which  was 
followed  by  the  court  of  appeals. 
Graves,  J.,  speaking  for  the  court  in 
that  case,  said  in  effect  that  "whilst 
in  a  public  highway  one  cannot  be 
a  trespasser,  an  intention  to  shortly 
leave  the  highway  (along  the- rail- 
road) would  not  change  a  person's 
right  to  be  in  the  street,  nor  make 
her  a  trespasser  upon  the  railroad 
property  in  the  street." 

This  case  fixes  the  status  of  the 
person  Injured  as  a  nontrespasser, 
and  as  a  consequence  defines  the 
conditions  of  defendant's  liability. 
In  so  holding,  the  immateriality  of 
the  fact  as  to  the  manner  in  which 
the  injured  party  reached  the  high- 
way is  clearly  indicated.  Being  im- 
material, it  is  not  an  issue.  Not  be- 
ing an  issue,  it  cannot  be  held  to  con- 

ippeai-theorr  stitute  a  theory 
of  <a.«— differ-     upon  which  the  case 

hence  the  relator's  contention  must 
be  overruled. 

III.  No  discussion  is  required  to 
demonstrate  the  inapplicability,  un- 
der the  facts  in  this  case,  of  the  rule, 
sought  to  be  invoked  by  relator,  that 
crossing  signals  are  for  the  benefit 
of  travelers  on  the  public  highway, 
and  not  for  trespassers.  We  have 
ithown  that  the  deceased  was  not  a 


trespasser,  and  hence  not  subject  to 
the  rule.  The  numerous  cases  cited, 
therefore,  in  support  of  this  rule, 
with  the  correctness  of  which  un- 
der a  proper  state  of  facts  we  have 
no  controversy,  are  not  in  contra- 
vention of  the  ruling  of  the  court  of 
appeals  in  this  case,  and  their  cita- 
tion is  futile  to  affect  its  judgment. 

IV.  On  a  former  appeal  of  this 
case,  198  Mo.  App.  loc.  cit  615, 200 
S.  W.  672,  the  court  of  appeals  held 
that,  if  the  deceased  came  upon 
crossing  by  walking  along  tiie  rail- 
road track,  instead  of  the  public 
road,  he  was  not  entitled  to  recover 
on  t^e  negligence  alleged  as  though 
his  approach  was  by  such  public 
road.  In  the  present  opinion  the 
court  held  liiat,  although  the  de- 
ceased did  approach  the  crossing  by 
walking  along  the  railroad  track, 
the  defendant  was  nevertheless  lia- 
ble. This,  rdator  contends,  is  error 
under  the  rule  that  the  former  opin- 
ion, absent  any  new  evidence,  be- 
came the  law  upon  a  subsequent  ap- 
peal. This  rule  becomes  apposite 
only  when  the  rul- 
mg  m  the  former  r«UBvo> 
opinion  is  determi- 
native  of  some  issue  in  the  case.  We 
have  shown  that  the  finding  as  to 
the  manner  of  the  approach  of  the 
deceased  to  the  crossing  was  not  to 
be  so  dassified.  Decisive  of 
nothing,  it  could  not,  therefore,  then 
or  thereafter,  become  the  law  of  the 
case.  This  c<»icIU8ion  aside,  how- 
ever, there  is  in  this  case  an  equally 
potent  reason  why  the  rule  cannot 
under  its  express  limitations,  be 
made  applicable.  The  facts  as  to  the 
manner  in  which  the  deceased  ap- 
proached the  crossing  are  not  the 
same  in  the  instant  as  in  the  former 
case.  Note  the  language  pertinent 
hereto  of  the  court  of  appeals  in  it? 
opinion  here  under  review  ( —  Mo. 
App.  ~,  215  S.  W.  loc  cit  395) : 
"On  this  point  t^e  evidence  is  not  the 
same  as  at  the  previous  trial.  On 
the  other  appeal  we  said,  and  such 
was  then  the  evidence,  that  no  one 
saw  the  deceased  after  he  left  the 
town  of  Galena,  going  eastward 
toward  his  home,  and  no  one  testi- 
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fied  as  to  whether,  on  leaving  the 
tQvn  and  crossing  James  river  on 
the  bridge,  he  chose  to  follow  the 
public  road  or  to  foUoW  a  much-used 
ptath  onto  and  along  the  railroad 
track  to  the  fatal  crossing.  Consid- 
ering the  muddy  condition  of  the 
dirt  road  and  the  dangers  of  going 
along  the  railroad,  one  could  'guess' 
at  which  he  did.  But  on  this  trial 
the  defendant  produced  two  wit- 
nesses .  .  .  who  each  testified 
that  they  saw  the  deceased  going 
toward  his  home  along  the  railroad 
track  on  the  evening  he  was  killed. 
Neither  had  testified  at  the  other 
trial,  and  each  said  he  had  not  told 
anyone  of  seeing  the  deceased  going 
along  the  track  till  just  before  this 
trial.  .  .  .  According  to  the  posi- 
tive evidence  of  these  two  witnesses, 
the  deceased  went  onto  the  railroad 
after  crossing  the  bridge  just  east 
of  Galena,  and  walked  along  said 
track  toward  his  home." 

This  excerpt  is  sufficient  to  show 
that  in  this  regard  there  was  a  ma- 
terial diiference  in  tiie  testimony  at 
the  two  trials.  Under  such  circum- 

stances  the  doctrine 
I^SE^"*        as  to  the  binding 

force  of  a  former 
ruling  cannot  be  effectively  invcdced* 
A  review  of  the  cases  on  this  sub- 
ject is  confirmatory  of  this  conclu- 
sion :  State  t.  Powell,  266  Mo.  loc. 
cit.  106,  180  S.  W.  851 ;  Armor  v. 
Frey,  253  Mo.  loc.  cit  465, 161  S.  W. 
829;  Curtis  v.  Sexton,  252  Mo.  loc. 
cit.  248,  159  S.  W.  512;  Benton  v. 
St  Louis,  248  Mo.  102,  154  S,  W. 
473;  Gracey  v.  St  Louis,  221  Mo. 
loc.  cit  5,  119  S.  W.  949;  Southern 
Illinois  &  M.  Bridge  Co.  v.  Stone, 
194  Mo.  184,  92  S.  W.  475;  May  v. 
Crawford,  150  Mo.  loc.  cit.  524,  51 
S.  W.  693;  Keeton  v.  National 
Union,  —  Mo.  App.  — .  182  S.  W. 
798. 

V.  Relator  further  contends  that 
the  opinion  affirma  the  judgment  of 
the  trial  court  upon  issues  and  mat- 
ters contained  only  in  the  reply,  and 
not  in  the  petition,  in  contravention 
of  the  rule  that  a  plaintiff  must  re- 
cover, if  at  all,  on  the  matters  al- 
leged in  the  petition,  and  not  eke  out 
the  latter  by  matters  brought  into 
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the  case  by  the  reply.  This  conten- 
tion, inadvertently,  of  course,  does 
not  correctly  state  the  court  of  ap- 
peals findings.  Af t^  stating  the 
substance  of  the  pleadings,  which 
we  have  set  out  in  hec  vetbA  in 
paragraph  II.  of  this  opinion,  the 
court  indicates  the  manner  in  which 
it  construed  the  reply  in  so  far  as 
the  latter  affected  Uie  disposition 
of  the  case,  in  that  its  effect  and  pur- 
pose was  "primanly  to  -meet  the  de- 
fense of  contributoiT  negligence  set 
up  in  the  defendant's  answer." 

was  in  harmony  with  the 
theory  upon  which  tlu  case  was 
tried,  in  which  the  instructions  lim- 
ited the  plaintiff's  right  of  recovery 
to  the  grounds  of  negligence  stated 
in  the  petition ;  the  language  of  the 
opinion  being  that: 

"On  an  examination  of  the  entire 
record,  we  find  tb&t  the  case  was 
actually  tried  and  determined  on 
this  theory.  The  real  issue  pre- 
sented and  tried  was  whether  any 
signals  were  given  or  any  effective 
warning  sound  made  by  this  train 
in  approaching  and  passing  this 
crossing,  and  whether  any  conspicu- 
ous light  was  being  displayed;  the 
dark  and  stormy  cQndition  being 
practically  conceded.  The  evidence 
is  such  that  the  juiy  must  have 
found,  either  that  the  full  statutory 
signals  were  s^ven  by  this  train,  or 
that  no  warning  signals  whatever 
were  given;  that  either  the  head- 
light was  burning  as  usual,  or  that 
no  light  was  displayed.  No  middle 
ground  was  presented.  Under  the 
evidence  and  instructions,  the  jury 
could  have  acquitted  the  deceased  of 
contributory  nej^igence  only  by 
finding  that  t^is  train  approached 
this  crossing  and  struck  deceased 
thereon  without  any  sufficient  warn- 
ing, by  sound  or  whistle,  to  apprise 
him,  in  the  exercise  of  due  care,  of 
its  approach. 

"Such,  also,  are  the  issues  pre- 
sented by  the  pleadings  taken  as  a 
whole;  for,  while  the  petition  counts 
on  the  failure  to  give  the  statutory' 
signals,  the  reply  is :  'The  plaintiff 
for  her  reply  denies  that  her  hus- 
band could  have  seen  or  heard  the 
train  prior  to  going  upon  the  track. 
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because  the  nisrht  was  V9ry  dark  and 
the  engine  drawinsr  said  train- was 
running  without  a  light  upon  the 
front  end,  and  that  a  car  was  at- 
tached to  the  front  end  of  said  en- 
gine, and  was  being  pushed  in  front 
of  said  engine ;  that  no  signal  what- 
ever was  given ;  no  light  upon  said 
engine.  Therefore,  owing  to  the 
conditions  aforesaid,  her  husband 
had  no  warning  of  the  approach  of 
said  train.'  * 

"The  defendant  was  therefore 
fully  informed  of  the  exact  facts 
which  -plaintiff  intended  to  prove, 
and  which  plaintiff's  evidence,  aft  be- 
lieved by  the  jury,  did  prove.  It  is 
also  true  that,  while  plaintiff's  in- 
structions predicate  liability  on  fail- 
ure to  give  the  arbitrary  statutory 
signals  by  bell  or  whistle  on  ap-/ 
proaching  this  crossing,  yet  to  so 
find  under  the  evidence  necessarily 
was  to  find  that  no  signals  or  warn- 
ing whatever  were  given;  and  by 
defendant's  instruction  on  contrilv- 
utory  negligence  the  finding  must 
have  been  for  defendant  if  the  de- 
ceased could,  by  using  due  care  in 
looking  and  listening,  have  dis- 
covered tile  coming  train  in  time  to 
have  avoided  being  struck  by  it." 

Tliat  tiie  reply,  therefore,  either 
at  the  trial  or  upon  appeal,  had  or 
was  attempted  to  be 
^SSS^        given    any  other 

form  the  defendant 
of  the  facts  which  plaintiff  intended 


to  prove  in  rebuttal  of  the,  ito  «f 
contribut<»y  negligence,  ia  not  ap- 
parent from  the  record. 

The  plaintiff's  right  of  leeoveiy 
haying  been  limited  to  the  cause  of 
action  stated  in  her  petition,  and  the 
teiers  of  the  facts  having,  under 
proper  instructions,  so  found,  there 
IS  no  substantia]  merit  in  this  con- 
tention. As  a  consequence  the  fol- 
lowing cases:  Mathieson  v.  St 
Louis  &  S.  F.  R.  Co.  219  Mo.  loc  dt 
652, 118  W.  9 ;  Milliken  v.  Thyacm 
Cknnmission  Go.  202  Ho.  loc  cH. 
m,  100  S.  W.  604;  Moss  v.  Fitch. 
212  Mo.  loc.  cit  503,  126  Am.  St 
Rep.  568.  Ill  S.  W.  476,  and  case 
re>dewed  therein;  Hill  v.  Ridi  HU) 
Coal  Co.  119  Mo.  9,  24  S.  W.  223; 
and  Rhodes  v.  Holladay-Klotz  Land 
&  Lumber  Co.  106  Mo.  App.  279,  79 
S.  W.  1145,  which  announce  the  doc- 
trine, well  established  in  this  juris- 
diction, that  a  plaintiff  must  recov- 
er, if  at  all,  upon  the  cause  oi  action 
stated  in  the  petition,  and  not  tqjton 
one  stated  in  the  reply,  are  inap- 
plicable. 

Finding  no  contravention  in  the 
opinion  of  the  Court  of  Appeals 
with  the  last  previous  rolings  of  this 
court,  there  exists  no  ground  for 
our  interference  with  the  judgment, 
and  our  writ  is  tberefoze  quadied. 

All  concur. 

Petition  for  rehearing  denied 
Starch  26,  1920. 


ANNOTATION. 


Status  of  one  at  twSkomd 


nAo  has  miked 
tracks. 


or  uiIcdJs  to  walk  along 


0«mer»l  nda. 

Railroad  companies  have  a  right  to 
a  clear  track  in  the  prosecution  of 
their  lawful  business,  and  where  a 
railroad  right  of  way  is  the  exclusive 
property  of  the  railroad  company,  no 
person  wilbont  authority  has  a  right 
to  be  on  the  track,  except  at  a  crossing, 
or  to  use  it  for  any  purpose;  and  one 
so  doing  is  usually  considered  to  be  a 
trespasser,  and  as  such  entitled  only 
to  such  protection  as  a  trespasser  can 


rightfully  claim;  namely,  that  the  rail- 
road company  shall  abstain  from  wil- 
fully or  wantonly  injuring  him  after 
his  peril  is  discovered.  22  R.  C.  L. 
p.  935.  In  a  few  cases  the  question 
has  arisen  as  to  the  status  of  a  per- 
son at  a  railroad  crossing  who  hap 
walked  or  intends  to  walk  along  the 
tracks,  and  the  decisions  are  practical- 
ly unanimous  in  holding  that  a  person 
80  situated  is  not  a  trespasser,  and 
consequently  is  entitled  to  all  of  the 
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conunoa-law  and  statutory  riirhts.  and 
safeguards  due  to  a  person  crossing: 
a  railroad  track  at  a  public  highway. 

ArkaiUM^^hicago*  R.  I.  &  P.  R. 
Co.  T.  Batsel  (1911)  100  Ark.  526.  140 
S.  W.  726. 

Georgia. — Compare  Central  R.  & 
Bkg.  Co.  V.  Raiford  (1889)  82  6a. 
400.  9     S.  169. 

Illinoia^McGuire  v.  Chicago  &  E. 
I.  R.  Co.  (1906)  120  ill.  App.  112;  Chi- 
cago, B.  ft  Q.  R.  Co.  T.  Sample  (1907) 
1S8  lU.  App.  96,  aiBrmed  in  (1908)  233 
IlL  564.  84  N.  E.  648. 

HisBoori. — Torrance  v.  Pryor 
(1919)  —  Mo.  — ,  210  S.  W.  480.  And 
see  the  reported  case  (State  ex  BEL. 
Bush  v.  Stukgis.  ante.  1815) ;  Stevens 
V.  Missouri  P.  R.  Co.  (1896)  67  Mo. 
App.  356;  Kerr  v.  Bush  (1919)  —  Ho. 
App.— ,216  S.W.S9S. 

Peunvylvaiiia. — Compare  Matthews 
V.  Philadelphia  ft  R.  R.  Co.  (1894)  161 
Pa.  28,  28  Atl.  936. 

Virginia.— Shiveley  v.  Norfolk  ft  W. 
R.  Co.  (1919)  —  Va.  — ,  99  S.  E.  650. 

West  Virginia.— Bowles  v.  Chesa- 
peake ft  O.  R.  Co.  (1907)  61  W.  Vb. 
272,  67  S.  E.  131. 

AppUeatl«M  «f  r«Ie. 

Thu8,  in  Torrance  v.  Pryor  (Mo.) 
supra,  cited  and  Jtollowed  in  the  re- 
ported case,  the  court,  in  answer  to 
the  contention  of  the  railroad  com- 
pany that  the  plaintiff  was  a  trespass- 
er, said:  'This  is  answered  by  the 
fact  that  at  the  time  of  the  injury  she 
was  upon  and  within  a  public  street 
crossing.  She  was  in  Scott  street 
when  struck.  She  had  been  in  Scott 
street  for  nearly  the  width  of  the 
street  (60  feet)  before  she  was  struck. 
It  is  true  that  she  was  going  across 
Scott  street  i^om  south  to  north;  but 
she  was  in  Scott  street,  and  at  a  pub- 
lic crossing.  One  within  a  public 
street,  at  a  public  crossing,  is  not  a 
trespasser.  The  general  public  has 
rights  in  streets  as  well  as  railroads 
crossing  such  streets.  Whilst  in  n 
public  highway,  as  here,  a  person  can- 
not be  a  trespasser.  Her  intention  to 
shortly  leave  the  public  highway 
would  not  change  her  right  to  be  in  the 
street,  and  would  not  make  her  a  tres- 
passer upon  the  railroad  property  in 
the  street  We  fail  to  see  the  force  of 


this  contention  under  the  practically 
ondispnted  facts  of  the  case.  She 
might  have  intended  to  become  a  tres- 
passex';  but  so  long  slb  she  was  in  a 
public  highway,  where  the  public  has 
at  least  a  qualified  right  to  be,  she 
could  not  be  a  trespasser." 

So,  in  Stevens  v.  Missouri  P.  R.  Co. 
(1896)  67  Mo.  App.  356,  the  court 
said:  "That  plaintiff  intended,  when 
passing  over  the  street  crossing,  to 
go  upon  defendant's  right  of  way  (.out- 
aide  of  crossing),  and  thence  over  its 
private  yards  to  his,  plaintiff's,  dwell- 
ing, can  have  no  bearing  on  the  merits- 
of  the  case.  He  had  an  undoubted 
right  to  pass  over  the  street  crossing, 
whether  thereafter  intending  to  go 
east,  west,  north,  or  south.  The  ma- 
twial  question  is,  Was  he,  at  the  time 
he  was  run  over  by  the  cars,  within 
the  llmiti  of  tiie  street  crossing? 
What  course,  or  ovor  what  property^ 
he  intended  subsequently  to  travel* 
was  wholly  immaterial." 

Kerr  v.  Bush  (Mo.)  supra,  was  an 
action  for  damages  for  the  killing  of 
the  plaintiff's  husband  by  one  of  the 
defendants  trains.  The  accident  oc- 
earred  at  a  public  road  crossing,  and 
the  negligence  alleged  was  the  failure 
of  tbe  defendant  to  give  the  statutory 
signal  by  bell  or  whistle  when  the 
toain  in  question  approached  and 
passed  over  this  public  crossing.  It 
was  held  that  while  the  arbitrary  stat- 
utoiy  requirements  of  signals  at  cross- 
ings are  intended  for  the  protection  of 
persons  crosdng  the  track  thereat,  and 
not  for  those  walking  along  the  track, 
yet,  where  a  person  of  the  latter  class 
is  injured  on  the  crossing,  a  failure 
to  give  the  statutory  signals  is  evi- 
dence of  eommon-law  negligence.  Cit- 
ing the  case  of  Torrance  v.  Pryor 
(Mo.)  supra,  the  court  pointed  out 
that  in  the  Torrance  Case  the  plaintiff 
was  relying  on  the  common-law  duty 
rather  than  the  statutory  requirenmit 
as  to  giving  adequate  warning  when 
about  to  run  a  train  across  a  public 
highway.  The  court  said:  "We  see 
no  difference  in  principle,  though  the 
common-law  duty  and  requirements 
are  far  more  flexible  and  less  arbi- 
trary." In  the  course  of  the  opinion  it 
was  said  further:   *' While,  therefore. 
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a  failure  to  give  the  arbitrary  stat- 
utory signals  may  not  be  negligence 
per  se  toward  one  using  the  track  as  a 
roadway,  a  sufficient  warning  to  consti- 
tute due  care  being  given  in  other 
respects,  yet,  had  this  case  proceeded 
on  the  theory  that  the  deceased  was 
injured  on  the  crossing,  and  that  the 
train  approached  and  passed  over  ^is 
public  crossing  on  a  dark,  stormy 
xiignt,  without  any  headlight  or  other 
warning  light,  and  without  giving  any 
warning  sound  or  signal  of  its  ap- 
proach, then,  such  facts  being  found 
to  be  true,  tiie  plaintiff  is  entitled  to 
recover  under  the  ruling  In  Torrance 
T.  Pryor  (Mo.)  supra,  notwithstanding 
the  deceased  had  approached  such 
crossing  along  the  railroad  track." 

The  same  principle  was  announced 
in  Chicago,  R.  I,  &  P.  R.  Co.  v.  Batsel 
<1911)  100  Ark.  526,  140  S.  W.  728, 
an  action  to  recover  damages  for  per- 
sonal injuries  sustained  by  the  plain- 
tiff by  being  run  over  by  one  of  the 
defendant's  toains  at  a  public  crbssing. 
The  defendant  contended  that  the 
plaintiff  could  not  recover,  as  the  evi- 
dence disclosed  that  he  was  a  tres- 
passer on  the  defendant's  property. 
The  court  said:*  "We  do  not  think  it 
necessary  to  pass  upon  the  question 
as  to  whether  or  not  the  public  was 
ubihg  the  railroad  right  of  way  along 
the  vacant  block  as  a  highway  by  im- 
plied invitation  or  permission  of  de- 
fendant, or  whether  the  use  thereof 
by  the  public  and  the  plaintiff  as  a 
footpath  was  so  general,  long  con- 
tinued, and  oft  repeated  that  the  de- 
fendant must  have  known  it  and  ac- 
quiesced in  it,  Mid  thus  have  consti- 
tuted the  plaintiff,  while  in  the  use 
thereof,  a  licensee,  and  not  a  trespass- 
er. <  The  injury  did  not  occur 
upon  the  railroad  right  of  way  in  this 
vacant  Mock,  but  it  occurred  at  the 
public  croBsinff  in  *  public  street.  The 
fact  that,  prior  to  that  time  the  plain- 
tiff had  been  walking  on  the  roadbed 
between  the  tracks  along  the  vacant 
block,  whether  he  was  then  a  trespass- 
er or  not,  could  not  affect  his  rights 
at  the  time  when  he  was  actually  on 
the  public  crossing.  When  he  was  in 
the  street  at  this  public  crossing,  he 
then  became  a  traveler  in  a  public 


highway  at  the  crossing  of  defendant's 
track,  and  he  had  then  the  right  to  use 
such  crossing  equally  with  the  defend- 
ant. At  that  place  and  time  he  was 
not  a  trespasser  upon  defendantfs 
right  of  way." 

So,  in  Bowles  v.  Chesape^  ft  O. 
R.  Co.  (1907)  61  W.  Ya.  272,  67  S.  E. 
131,  the  defense  asked  the  trial  court 
to  give  the  following  instraction : 
"The  court  instructs  the  jury  that  the 
undisputed  facts  in  this  case  show 
that  John  H.  Bowles  was  niUawfulIy 
walking  on  defmdant's  tra4^  for  hia 
own  convenience  in  going  to  Wood's 
restaurant,  and  altSiough  he  may  have 
been  atrudc  on  or  near  the  croBsiikK. 
yet  his  administratrix  cannot  recover 
damages  for  his  death,  even  if  legal 
signals  were  not  given  nor  lights  dis- 
played, unless  you  find  from  the  evi- 
dence that,  after  he  was  discovered 
on  the  track,  the  defendant's  employ- 
ees, by  the  exercise  of  reasonable  care, 
could  have  avoided  striking  him."  In 
holding  that  this  instruction  was  mis- 
leading and  was  properly  refused,  the 
court  said:  "I  would  held  that  even 
if  Bowles  had  been  walking  en  the 
track,  when  he  reached  the  crossing 
he  ceased  to  be  a  trespasser.  When 
be  set  foot  in  the  crossing  it  became 
immaterial  how  he  reached  it,  whether 
by  coming  off  tiie  track  or  from  the 
county  highway,  because  over  the 
ground  covered  by  the  crossing  the 
company  was  bound  to  furnish  pro- 
tection and  safety  for  all  persons  on 
it."  . 

Likewise,  in  Chicago,  B.  ft  Q,  R.  Co. 
V.  Sample  (1907)  138  UL  App.  96,  af- 
firmed in  (1908)  233  111.  564.  84  N.  E. 
648,  wherein  the  specific  act  of  negli- 
gence charged  against  the  railroad 
company  was  its  failure  te  keep  in  re- 
pair the  crossing  and.  approaches 
thereto,  it  was  held  ^t  when  once  a 
person  is  within  the  boundaries  of  a 
railroad  crossing  he  has  a  right  to 
travel  thereon  in  any  direction,  with- 
out regard  to  the  place  or  direction 
whence  he  may  have  approached  and 
entered  on  the  crossing,  or  irrespec- 
tive of  whether  he  was  a  trespasser 
immediately  prior  tp  going  on  the 
crossing. 

The  same  conclusion  was  reached 
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in  McGuire  v.  Chicago  &  E.  I.  R.  Co. 
(1905)  120  IlL  App.  112,  which  was  an 
action  to  recover  damages  for  the  kill- 
ing of  the  plaintifTs  intestate  by  a 
passenger  train  of  the  defendant  at 
the  crossing  of  its  railroad  with  a 
street  in  an  incorporated  village.  The 
coart  said:  "The  daceasod  had  the 
undoubted  right  to  travel  this  public 
street  *in  the  pursuit  of  his  business, 
pleasure,  or  even  caprice;'  and  we  are 
of  opinion  that  if,  at  the  time  he  met 
with  his  death,  he  was  passing  over 
or  along  the  rli^t  of  way,  within 
the  limits  of  the  street,  he  was  where 
he  had  a  right  to  be»  and  net  a  tres- 
passer. And  thia  ia  so  wtthoat  regard 
to  whence  he  came  or  whitiier  h«  was 
going." 

In  Shiveley  v.  Norfolk  &  W.  R.  Co. 
(1919)  —  Va,  — >  99  S.  E.  650.  the  evi- 
doice  disclosed  that  the  plaintiff's  in- 
testate waa  walking  along  the  defend- 
ant's right  of  way,  and  was  struck  by 
a  train  when  he  reached  a  public  cross- 
ing. The  defiendant  insisted  that  the 
statute  (Code,  §  1294d,  subd.  24)  re- 
quiring crossing  signals  to  be  sounded 
had  no  application  under  the  facts,  be- 
cause the  deceased  was  traveling 
along  the  railroad  track,  and  not  along 
the  highway.  It  was  held  that  the  de- 
ceased was  ratitled  to  such  safe- 
gilftrds  when  on  the  crossing,  althoni^ 
hie  had  reached  the  crossing  by  travel- 
ing along  the  railroad  right  of  way. 

However  in  Matthews  v.  Philadel- 
phia &  R.  R.  Co.  (1894)  161  Pa.  28,  28 
Atl.  936.  wherein  it  appeared  that  the, 
plaintiff's  hnaband  waa  killed  at  a  pub- 
lic railroad  crossing,  negligence  was 
alleged  on  the  part  of  the  company  in 
not  lowering  the  safety  gates  or  giving 
any  warning  of  the  approaching  train. 
It  Was  held  that,  ae  the  deceased 
reached  the  crossing  by  walking  along 
the  track,  he  was  a  trespasser,  and  waa 
in  BO  sense  a  traveler,  and  l^t  the 
lowering  of  the  gates  waa  a  safeguard 
to  keep  people  from  going  on  the  cross- 
ing on  the  approach  of  trains,  not  to 
vam  them  to  get  off,  and  a  compulsory 
nonsuit  waa  held  to  have  been  proper- 
ly entered. 


In  Central  R.  &  Bkg.  Co.  v.  Raiford 
(1889)  82  Ga.  400,  9  S.  E.  169,  the 
plaintiff,  It  appeared,  was  walking 
along  a  railroad  track,  and  at  about 
the  time  be  reached  a  public  crossing 
was  struck  by  a  train  which  ap- 
proached from  the  rear.  It  was  al- 
leged that  the  defendant  was  guilty 
of  gross  negligence  in  failing  to  give 
the  signals  required  by  law  on  ap- 
proaching the  street  crossing,  either 
by  ringing  the  bell  or  blowing  the 
whistle  of  the  engine;  and  that,  when 
the  train  approached  the  crossing,  ttie 
defendant's  employees  failed  to  slack- 
en ita  apeed  and  to  have  it  under  con- 
trol 80  as  to  stop.  Th9  court  aaidr 
"Whether  he  was  then  upon  the  cross- 
ing or  slightly  beyond  it  ia  uncertain; 
but  in  either  case  there  was  negligence 
on  the  part  of  the  railroad  employees,, 
under  §§  708,  709,  and  710  of  the  Code,, 
in  failing  to  ring  the  bell  and  cheek 
the  train.  While  ttiese  measures  of 
statutory  diligence  are  intended  for 
the  protection  of  persons  crossing  th& 
track,  and  not  for  those  walking  along 
the  track,  yet,  relatively  to  the  latter, 
as  well  as  the  former,  a  failure  to  com- 
ply  with  the  statute  is  evidence  of  neg- 
ligence, to  be  considered  by  the  jury. 

.  .  On  the  part  of  the  company 
there  seeps  to  have  been  no  negligence- 
whatever  except  in  failing  to  ring  the 
bell  and  check  the  train,  as  required 
by  the  statute.  With  knowledge  that 
the  train  was  behind,  and  was  soon  to 
pass  along  the  track,  Raiford,  while- 
walking  along  the  track  in  frdht  of  it, 
was  bound  to  come  up  to  that  measure- 
of  diligence  which  a  prudent  person' 
would  have  exercised  for  his  own- 
safety  under  like  circumstances.  He- 
may  have  exercised  that  degree  of 
care  which  auch  a  person  would  have 
used  in  crossing  a  railroad  upon  a  pub- 
lic crossing,  but  that  would  not  suffice: 
for  one  who  walks  upon  a  railway- 
track,  using  and  intending  to  use  it  a» 
a  passway,  not  only  at  the  crossing,, 
but  on  both  sides,  must,  even  when  at 
the  crossing,  be  much  more  on  tiie 
alert  tiian  when  he  merely  attempts 
to  cross  firom  aide  to  aide  of  the  rail- 
road," W.  F.  F. 
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V, 

J.  WAYNE  DE  LONG,  Substituted  as  Admr.  c  t.  a.  of  John  W.  De  Lob& 

Deceased,  Appt  , 

PewMirhwnte  Supreme  Omirt  —  Apru  l»,  l»90. 

(—  Pa.  — »  110  AU.  251.) 

Party  wall  —  rlfht  to  remove  building. 

1.  The  owner  of  a  building  supported  by  a  party  wall  may  replace  it 
with  a  new  one  without  liability  to  the  co-owner  if  his  work  is  properly 
done.  , 

[See  note  on  this  question  beginning  on  page  1329.] 


—  easement. 

2.  The  existence  and  use  of  a  party 
wall  for  twenty-one  years  establudies 
an  easement  in  favor  of  each  co-owner 
which  the  other  cannot  destroy. 

(See  20  R.  G.  L  1086.] 
Trial  —  question  for  Jury  —  custom. 

3.  The  question  of  the  existence  of 
a  custom  which  depends  upon  jmnA  evi- 
dence is  for  the  jury. 

—  assuBiptiui  Iqr  court. 

4.  The  court  cannot  assume  the  ex* 
istence  of  a  custom  to  protect  a  patty 
wall  upon  removingr  one  building  sup- 
ported by  it. 

Damages  —  for  removal  of  party  wall. 

5.  The  owner  of  a  building  supported 
hy  a  party  wall  injured  by  jthe  negli- 
^nt  failure  of  the  co-owner  to  protect 
the  wall  when  removing  his  building 
may  recover  all  damages  resulting 
from  the  unlawful  act  or  negligence 
of  such  co-owner  which  could  not  have 
been  avoided  by  Ihe  exercise  of  rea- 
sonable care  on  his  own  part. 

{See  20  R.  C.  U  1090,  1093.1 


—  failure  to  protect  wall  —  preven- 
tion. 

6.  The  owner  of  a  party  wall  cannot 
recover  for  injury  to  his  personal  prop- 
erty by  the  failure  to  protect  the  wall 
upon  removal  of  the  adjoining  building 
which  protection  he  himself  prevented. 
Appeal  —  admission  of  evidence  — 

photc^raph. 

7.  There  is  no  error  in  admitting  in 
evidence  photographs  the  accuracy  of 
which  is  shown  by  witnesses  although 
ihey  did  not  take  them. 

[See  10  R.  C.  L.  1163, 1164.] 

—  evidence  as  to  ciwirtitioii  of  Indu- 
ing. 

8.  In  an  action  fOr  injury  to  persons! 
property  in  a  building  supported  hy  a 
party  wall  by  the  ronoval  of  13ie  othw 
building  so  supported,  it  is  not  error  to 
admit  evidence  of  the  condition  of  the 
wall  and  plaintiff's  property  five 
months  after  the  building  was'  re- 
'  moved. 

[See  10  R.  C.  L.  943.1 


Appeal  by  defendant  from  a  judgment  of  the  Court  of  Ck>mmoa  Fleas 
No.  1  for  Philadelphia  County  (Patterson,  J.)  in  favor  of  plaintiff  in  an 
action  brought  to  recover  damages  for  injury  to  plaintiff's  property  aUeged 
to  have  been  caused  by  defendant's  negligence.  Reverted, 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Robert  M.  Boylm  and  David    Thome  v.  Travellers  Ins:  Co.  80  Pa. 


J.  Myers,  for  appellant: 

Pliantiff,  who  since  November  11, 
IBIQ.  used  an  illegal  and  partially  built 
<}ivi^ion  wall,  containing  openings  and 
other  defects,  may  not  base  an  action 
thereon  for  injuries  resulting  froni  the 
exposure  of  said  wall  and  opening  My 
the  razing  of  the  adjoining  building. 

Volfaner'8  Appeal,  61  Fa.  118;  Fowler 
V.  Scully,  72  Pa.  456,  18  Am.  Rep.  699; 


15,  21  Am.  Rep.  89;  Pbffiiffx  Silk  Mfg. 
Co.  V.  Reiily,  187  Pa.  526,  41  Aa  523; 
Evans  v.  Myers.  25  Pa.  114,  15  Mor. 
Min.  Rep.  243;  Plymouth  Coal  Co.  v. 
Kommiskey.  116  Pa.,  365,  9  Atl.  646. 

Plaintiff, '  in  afty"  event,'  -  was  jbintiy 
bound  to  finish  the  wall,  by  building  in 
the  openings,  and  is,  hence,  chaigeaUe 
with  contributory  negligence. 
Heil  V.  Glanding,  42  Pa.  498.  82  Am. 
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X>oc  *687;  Waters  v.  Wing,  59  Pa.  211; 
Decker  V.  New  York  C.  &  H.  R.  K.  Co. 
W  Pa.  Super.  Ct.  432. 

,  Tlie  wall  was  inherently  def ective^ 
and  Hence  defendant  is  not  liable  for 
resulting  consequences. 

Richait  V;  Scott,  7  Watts,  460,  82 
Am.  Dec.  779;  Jackman  v.  Rosenbamn 
Co.  263  Pa.  158,  106  Atl.  238. 

Neither  the  defective  wall,  nor  the 
open  spaces  therein,  nor  the  razing  of 
defendaiit's  old  building,  was  the  di- 
rect cause  of  the  injury  alleged,  lEach 
may  have  been  a  condition,  but  not  the 
proximate  cause;  for  without  rain  and 
3Q0W,  which  plaintiff  was  bound  in 
common  experience  to  expect,  no  dam- 
age would  have  occurred. 

Herr  v.  I^banon,  149  Pa.  222,  16 
L.R.A.  106.  34  Am.  St.  Rep.  60S,  24 
Atl.  207;  King  v.  Lehigh  Valley  R  Co. 
245  Fa.  25,  91  Atl.  214. 

Mr.  Frederick  H.  Warner^  for  ap- 
pellee : 

The  wall  'was  not  illegal,  and  it  was 
not  a  party  wall.  A  division  wall  is 
only  a  party  wall  where  at  the  time  of 
its  erection  the  properties  it  separates 
were  owned  by  different  persons. 

Amer  v.  Longstreth,  10  Pa.  146; 
D<^le  V.  Ritter,  6  Phihi.  577. 

There  was  no  tnor  in  admitting  Uie 
photographs. 

Com.  V.  Connors,  156  Pa.  147,  27  Atl. 
366 ;  Com.  v.  Swartz,  40  Pa.  Super.  Ct 
370. 

Plaintiff  was  entitled  to  compensa- 
tion for  inconveniences  suffered. 

Baker  v.  Pennsylvania  R.  Co.  236  Fa. 
479,  84  Atl.  969;  Swisher  Sippt,  19 
Pa.  Super.  Ct.  43. 

WaHing,  J.,  delivered  the  opinion 
of  the  court: 

This  is  an  action  of  trespass  be- 
tween ovmers  of  adjoining  property. 
Some  forty  years  ago,  the  owner  of 
the  lot  on  the  south  side  of  Chelton 
avenue,  west  of  Pulaski  avenue,  Phil- 
adelphia, built  thereon  a  three-story 
double  house,  called  twin  houses, 
atone  and  brick  construction,  with  a 
division  wall  of  like  material  sepa- 
rating the  two  houses.  He  sold  each 
house  to  a  separate  purchaser,  with 
the  center  of  the  wall  as  the  dividing 
line;  Thereafter  plaintiff  bought  the 
west  house  in  1910,  and  defendant 
the  east  house  in  1916»  and  removed 
ft  the  same  year  to  make  room  for 
a-  luiw  two-fltory  brick  garage.  Thiv 
•afcpMed  the  dinsion  wi^,  which  was 
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found  loosely  constructed  and  of  de- 
fective material ;  in  fact,  there  were 
holes  through  the  waU  especially 
near  the  rafters.  In  erecting  his 
sarage,  defendant  built  a  new  wall 
two  stories  in  height,  adjoining  the 
old  wall,  which  1^  the  third  story 
of  the  latter  exposed  to  the  weather ; 
and  the  evidence^for  plaintiff  is  to 
the  effect  that  the  defendant  so  re- 
moved the  joists  of  his  old  building 
from  the  division  wall  as  to  nuie 
additional  openings  therein;  and 
that  at  the  second  floor  of  the  ga- 
rage he  inserted  steel  beams  into  the 
old  wall  by  which  it  was  overloaded 
and  greatly  damaged;  also,  that  he 
entirely  neglected  to  protect  the  ex- 
ix}sed  wall,  or  to  place  flashing  be- 
tween ft  and  the  roof  of  the  garage. 
I^laintiff  resided  on  the  third  floor 
of  his  house  and  occupied  the  bal- 
ance thereof  as  a  store  and  shop 
wherein  ht  made,  repaired,  and 
stored  furniture  and  materials 
therefor;  and  the  evidence  on  his 
behalf  tends  to  show  that  the  rain 
and  snow  came  through  the  exposed 
wall,  and  also  went  down  between 
the  new  and  old  waUs  and  filtered 
through  the  latter,  by  reasm  of 
which  large  quantities  of  water  en- 
tered i^aintiff's  building  doing  great 
injury  both  to  it  and  its  contents, 
for  which  plaintiff  brought  1^  suit. 
Each  side  submitted  evidence,  and 
the  yixT^  found  for  the  plaintiff. 
This  appeal  by  defendant  is  from 
judgment  entered  upon  the  verdict. 

Notwithstanding  the  division 
wall,  or  the  defects  ther^  (Rich- 
art  V.  Scott,  7  Watts,  460,  32  Am. 
Dec.  779),  defend-  p,rtTw«ii_ 

ant    might    lawfully   r^X^t  to  remorr 

replace  his  old  build- 
ing  with  a  new  one ;  and,  if  proper- 
ly done,  he  would  be  in  tiie  exercise 
of  a  right,  and  not  liable  to  the  ad- 
joining owner.  See  opinion  of  this 
court  by  -Mr.  Justice  Hoschzisker, 
in  Jackman  v.  Aosenbaum  Go.  263 
Pa.  168,  170,  106  Atl.  288;  also 
Buck  V.  Weeks,  194  Pa.  522,  45  Atl. 
325,  and  Swisher  v.  Sipps,  19  Pa. 
Super.  Ct  4S.  However,  the  old 
wall  had  been'  a  division  wall,  fAip- 
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porting  both  buildings  for  over 
twenty-one*  years, 
^•••■MMt.  and  plaintiff  had  an 
easement  in  defend- 
ant's part  thereof  which  the  latter 
conld  not  destroy  (Bright  v.  Mot- 
gan,  218  Pa.  178, 67  Atl.  68, 11  Ann. 
Cas.  626;  Lukens  v.  Lasher,  202  Pa. 
327,  51  Atl.  887;  McVey  v.  Durkin, 
136  Pa.  418,  20  AtL  541;  Bright  v. 
Allan,  203  Pa.  394,  93  Am.  St.  Rep. 
769,  53  Atl.  251 ;  Medara  v.  Du  Bois, 
187  Pa.  431. 41  Atl.  322) ,  and  in  fact 
mode  no  claim  of  a  rufht  to  do  so. 

As  no  part  of  the  old  wall  was  re- 
moved and  the  new  wall  was  built 
entirely  upon  defendant's  own  land, 
the  question  as  to  the  construction 
or  reconstruction  of  a  party  wall  is 
not  involved;  nor  is  it  material  to 
this  case  whether  it  is  technically 
a  party  wall  or  merely  a  division 
wall.  Plaintiff's  claim  is  based  up- 
on charges  of  negligence,  and  he 
contends  that  it  was  defendant's 
duty  to  protect  the  exposed  wall  by 
a  permanent  covering  of  some  suit- 
able material.  This  is  supported  by 
the  evidencfe  of  two  building  experts 
to  the  effect  that  such  is  &e  gtaierai 
cntftom  and  dn^  of  one  ^o  has  ex- 
posed a  division  or  party  wall. 
Plaintiff  fiirth^  contends  that  de- 
fendant was  negligent  in  leaving  an 
opening  between  the  roof  of  the  ga- 
rage ttod  the  old  wall,  by  making 
holes  through  the  latter  in  the  re- 
moval of  the  joists,  and  by  overload- 
ing it  with  the  new  girders,  etc.  The 
evidence  as  to  these  contentions  was 
conflicting,  except  as  to  the  alleged 
custom,  uid  that  dq>ended  upon  the 
Tri.iP^.e^ti..  credibility  of  ^ol 
forjvry^  BVidence,  and,  with 
.•■■ttoH.  jjjg  other  questions, 

was  for  the  jury.  In  the  main  the 
case  was  well  tried,  but  the  affirm- 
ance of  plaintiff's  second  point 
(ninth  assignment),  viz.,  "plaintiff 
was  under  no  legal  obligation  to  pro- 
tect the  party  wall  on  the  De  iJong 
side,  after  being  exposed  by  De 
Long's  acts;  but  tMs  obligation 
rested  entirdy  on  the  defendant  in 
this  case" — was  error.  For  except 
as  the  jury  found  theore  was  a  gen- 
eral custom  to  that  effeet,  the  obli- 


gation did  not  rest  upon  defendaat 
to  protect  the  so-called  party  waS, 
although  he  might  still  be  liable  if 
the  jury  found  against  him  on  the 
other  s^legation  of 
negligence;  but  the  Z?*"rrt"** 
court  could  not  as- 
sume the  existence  of  the  custom 
or  of  the  negligence  complained  of. 

As  the  case  goes  back  for  a  new 
trial,  it  may  not  be  amiss  to  refer 
to  the  question  of  dunages.  If  en- 
titled to  recover,  plaintiff  shouM  be 
compensated  for  tiie  actual  damages 
resulting  from  tiie  o»«,«„«_ 

unlawful      acts      or  tornmm-waM  t 

neglect  of  the  de- 
fendant.  Irvine  v.  Smith,  204  Pa. 
58,  53  Atl.  610.  However,  plaintiff 
cannot  recover  for  any  damages 
which  could  have  heea  avoided  by 
the  exercise  of  reasonable  care  on 
his  part  (17  G.  J.  767),  and  the  test 
is  ymAt  would  an  ordinarily  prudent 
man  be  expected  to  do  under  like 
circumstances  (id.  770).  There  can 
l^e  no  recovery  for  damages  which 
by  the  exercise  of  reasonable  care 
plaintiff  might  have  avoided  (id. 
926).  If  he  knew,  or  by  the  exer- 
cise of  reasonable  care  should  have 
known,  that  his  personal  property 
was  being  injured  by  the  dampness, 
and  did  not,  when  he  could,  remove 
it  to  a  suitable  place,  he  must  bear 
the  loss.  Haverly  v.  State  Line  & 
S.  R.  Co.  135  Pa.  50,  60,  20  Am.  St 
Rep.  848,  19  Atl.  1018;  Krum  & 
Peters  v.  Anthony,  115  Pa.  431*  8 
Atl.  698;  Scowden  v.  Erie  R.  Co.  26 
Pa.  Super.  Ct.  15;  Decker  v.  New 
York  C.  &  H.  R.  R.  Co.  57  Pa.  Super. 
Ct.  432,  439;  Foehr  v.  New  York 
Short  Line  R.  Co.  40  Pa.  Super.  Ct 
9,  28;  13  Cyc.  71.  Or  if  plaintiff 
received  furniture  and  materials 
therefor  into  his  house  and  know- 
ingly stored  the  same  in  damp 
rooms,  he  must  bear  the  loss  result- 
ing therefrom;  for  one  cannot  re- 
cover damages  occasioned  by  a  vd- 
untary  exposure  of  his  person  or 
prop^y  to  a  known  danger.  29 
Cyc.  518;  20  R.  C.  h.  p.  116.  It  is 
incumbent  on  an  iiuived  party 't« 
do  whatever  he  reasonably  ■  pan  txt 
lessen  the  injury.  Chuv|b«FliV:.T. 
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Morgan,  68  Fa.  168.  One  cannot 
stand  idly  by  and. see  his  property 
destroyed  by  water,  if  by  a  reason- 
able c^ort  on  hifi  part  the  injury 
may  be  avoided.  Taylor  v.  Canton 
Twp.  30  Pa.  Super.  Ct.  305.  To  like 
effedt  is  the  opinion  of  that  eminent 
jurist.  President  Judge  Edwards,  in 
Campbell  t.  Olyphan^  10  Lack.  Jur. 
369.  Plaintift  makes  complaint  of 
inconvenience  and  loss  of  use  of  the 
building,  etc.;  but  there  ia  no  evi- 
"dence  as  to  the  amount  of  damages 
thereby  sustained. 

There  is  some  evidence  that  de- 
fendant's employees  were  taking 
-taitarr  to  proper  steps  to  pro- 
vratMt  wKii-  tect  the  wall,  but 
were  prevented 
from  so  doing  by  plaintiff ;  if  so,  he 
could   not   recover  for  damages 


V.  DE  LONG.  1829 

lit  Atl.  til.) 

thereafter  resulting  from  the  wall 
being  unprotected. 

It  is  better  practice  to  show  the 
accuracy  of  photographs  by  the  ar- 
tist who  took  them,  yet,  as  those 
here    in  question 
were  shown  by  oth-  ad£iut^B  •< 
er  witnesses  to  be  SSSSlwwfc. 
correct,  there  was 
no  error  in  admitting  them.  Com. 
V.  Connors,  166  Fa.  147,  27  Atl. 
•366;  Com.  v.  Swaitz,  40  Pa.  Super. 
Ct,  370.  Neither  was  it  error  to  ad- 
mit evidence  of  the  ^.^^^.^  „ 
condition    of    the  e*ii<uioa 
wall  and  plaintiff's 
property  five  months  after  the  old 
building  was  removed. 

The  ninth  assignment  of  error  is 
sustained,  and  the  judgment  is  re- 
versed, with  a  venire  facias  de  novo! 


ANNOTATION. 


Rigiitofa 


of  a  parly  or.dmnon  wall  to  ranovo  or  demoluh  h»  own 
bnSding. 


It  is  held  in  the  reported  case 
(Thompson  v.  De  Long,  ante,  1326) 
tiiat  an  owner  who  tears  down  his 
house  and  builds  a  new  one  not  so 
high  EH  the  old  is  not  bound  to  protect 
from  rain  and  snow  the  portion  of  a 
party  wall  thus  flxposed. 

It  would  seem  that  the  co-owner  of 
a  party  wall  6ught  not  to  be  required 
to  preserve  his  building  for  the  sake 
of  the  party  wall. 

In  Fisher  v.  Seaboard  Air  Line  R. 
Co.  (1904)  102  Va.  363,  46  S.  E.  381, 
1  Ann.  Cas.  622.  it  was  held  that  a 
pleading  was  demurrable  which  al- 
leged that  the  defendant  did  pull  down 
and  carry  away  the  building  upon  its 
lot  in  such  manner  that  the  partition 
wall,  with  communicating  doors,  be- 
tween the  houses  of  the  plaintiff  and 
the  defendant,  "was  left  unprotected, 
oposed,  and  in  a  most  unsightly  con- 
dition, by  means  whereof  the  plain- 
tiff's-said  tenement  has  been  greatly 
injured  and  depreciated  in  value,"  as 
the  act  complained  of  "is  one  which 
the  defendant  had  a  right  to  do.  It 
was  the  owner  of  the  building  which 
it  pulled  down,  and  itsliability,  if  any, 
9  A.L.R— 84. 


results  from  its  doing  a  lawful  act  in 
an  unlawful  or  negligent  manner." 

It  is  clear  indeed  upon  the  authori- 
ties that  the  owners  of  a  party  wall  do 
not  have  a  reciprocal  easement  of  sup- 
port from  each  other's  buildings. 
Clwneaa  v.  Speed  (1892)  98  Ky.  284, 
19  LRJ^.  240.  19  S.  W.  660;  Bicak  v. 
Runde  (1912)  78  Misc.  358,  138  N.  Y. 
Supp.  413;  Fisher  v.  Seaboard  Air  Line 
R.  Co.  (1904)  102  Va.  363,  46  S.  E. 
381,  1  Ann.  Cas.  622.  supra;  Demers  v. 
Lemieux  (1900)  Rap  Jud.  Quebec  21 
C.  S.  26. 

The  owners  of  a  party  wall  do  not 
have  a  reciprocal  easement  of  support 

from  each  other's  buildings,  but  either 
of  them  may  remove  his  own  building^ 
without  liability  for  resulting  damage 
to  the  other,  provided  be  gives  proper 
notice  of  the  removal  and  uses  reason- 
able care  and  caution  to  protect  the 
wall  and  remaining  building,  Clemens 
V.  Speed  (Ky.)  and  Demers  v.  Lemieux 
(Quebec)  supra. 

In  Bicak  v.  Runde  (1912)  78  Misc. 
368,  138  N.  Y.  Supp.  413,  supra,  where 
the  defendant  razed  a  party  wall,  the 
court  said  that  if  the  damages  to  the 


Digitized  by 


1330 


AMKKICAN  LAW  KEPORTS,  ANNOTATED. 


1.9  A.L.R. 


plaintiff's  house  "were  caused  by  sag- 
ging of  the  plaintiff's  house  through 
the  loss  of  lateral  support  caused  by 
f^e  removal  of  defendant's  house,  the 
defendant  is  not  liable,  for  she  was 
under  no  obligation  to  give  this  sup- 
port." 

But  there  is  in  one  case  a  statement 
indicating  that  an  owner  must  pre- 
serve his  house  if  its  preservation  is 
necessary  for  the  safety  of  a  party 
wall  which  has  not  fallen  into  decay. ' 
Thus  in  Earl  v.  Beadleston  (1877)  10 
Jones  &  S.  (N,  T.)  294,  in  reversing 
a  judgment  for  the  plaintiff,  Sedgwick, 
J.,  said :  "There  is  no  denial  that  the 
defendant  had  the  right  at  his  pleas- 
ure  to  take  down  his  own  house,  ex- 
cepting such  part  of  it  as  was  portion 
of  the  pkTtj  wall,  and  the  ends  of  the 


beams  in  the  wall.  If  th<e  weakening 
of  the  party  wall  perpendicularly  was 
a  necessary  consequence  of  1;he  taking 
down  of  the  house,  then,  the  party 
wall  itself  not  having  fallen  into  de- 
cay, the  defendant  would  be  respon- 
sible for  the  damage,  whether  he  hired 
woi^men  to  pull  the  building  down  or 
did  it  through  a  contract." 

(  In  this  connection,  however,  refer- 
ence may  be  made  to  Negus  v.  Becker 
(1894)  143  N.  Y.  803,  26  L.R.A.  667. 
42  Am.  St.  Rep.  724,  ^  N.  E.  S90, 
where  the  defendant  had  a  right  to 
increase  the  height  of  a  party  wall 
between  him  and  the  plaintiff,  and  the 
new  part  of  the  wall  fell  on  the  plai&- 
tiff*s  roof,  and  it  was  held  that  the 
defendant  was  not  liable  in  the  ab- 
sence of  ;iegligence.)  B.  B.  B. 
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LOCUST  MOUNTAIN  COAL  COMPANY  et  aL 

.Pninivlvafite  Supreme  Court —  jray  J  7,  J(A0O. 

(—  Pa.  — >  110  Atl.  242.) 

Hfffhway  —  right  to  nmove  undwlying  minerals. 
1.  One  over  whose  property  a  public  hisrhway  is  laid  has,tlie  right  to 

remove  the  coal  from  beneath  the  highway,  provided  he  does  not  injure 
the  surface  or  create  a  condition  which  may  cause  injury. 
iSee  note  on  this  question  beginning  on. page  1333.] 


—  right  to  interfere  with  surface. 

2.  The  owner  of  the  fee  of  a  high- 
way cannot  strip  the  surface  to  secure 
the  coal  lying  beneath  and  thereby  in- 
terrupt the  public  use  of  the  highway. 

[See  13  B.  C.  L.  129;  18  R.  C.  L. 
1178.3 

—  ri|^  to  sttimlate  for  vacation. 

3.  The  attorneys  in  an  action  1^ 
township  (MDlcials  ^o  enjoin  interference 
with  a  highway  by  mining  coal  beneath 
it  cannot  stipulate  that  the  highway 
may  be  vacated  to  permit  the  mining  to 
continue. 

Parties  —  action  to-  protect  highway. 

4.  Township  superWsors  are  proper 
parties  to  ask  for  a  mandate  to  compel 


desistence  from  interference  with  a 

public  highway. 

Injunction  —  to  prevent  Interference 
with  highway. 

5.  Injunction   lies  to  {nrevent  tiie 
stripping  t>f  the  surface  from  a  high- 
way to  secure  the  coal  beneath  it. 
Highway  —  right  to  consent  to  inter- 
ference with. 

6.  Township  supervisor  have  no  au- 
thority to  consent  to  the  stripping  of 
the  surface  from  a  public  highwi^  for 
the  purprae  of  securing  the  coal  be- 
neath it 

Nuisance  —  effect  of  lapse  of  time. 

7.  Lapse  of  time  will  not  legalize  a 
public  nuisance. 

,[See20R.C.L.498.] 


Digitized  by 


BREISCH  V.  LOCUST  MOUNTAIN  COAL  CO.  1331 

(—  Pa.  —,  IIU  All.  :,'i>.| 

Appeal  by  plaintiffs  from  a  decree  of  the  Court  of  Common  Pleas  for 
SchuylkUl  County  (Berber,  J.)  in  favor  of  defendants  in  an  action  brought 
to  enjoin  interference  with  a  highway  by  coal  mining.  Reversed. 
The  facts  are  stated  in  the  opinion  of  the  court. , 


Mr.  E.  P.  Leuschner  for  appellants. 
Messrs.  H.  S.  Drinker  and  O.  W. 
Kaercher  for  appellees. 

Kephart,  delivered  the  opinion 
of  the  court: 

It  is  admitted  defendants  are  the 
owners  in  fee  of '  the  coal  under- 
lying and  on  either  side  of  the  pub- 
lic highway,  as  it  affects  the  present 
ease.  There  is  nothing  to  show  how 
Krebs  road  originally  became  a  pub- 
lic highway.  If,  in  the  original  tak- 
ing, tile  right  of  property  in  any 
aspect  had  been  injuriously  affected, 
the  owner  would  have  been  entitled 
to  damages;  but,  as  the  ownership 
of  the  coal  is  not  in  dispute,  it  is 
clear  that  when  the  road  was  laid 
out  the  owner  had  f  uU  dominion  and 
control  over  the  coal  with  the  right 
of  an  absolute  owner  to  it,  subject, 
however,  to  the  easement  in  favor  of 
the  public.  He  has  the  right  to  mine 
and  remove  it,  but  the  removal  must 
be  done  in  such 
manner  as  not  to  in- 
jure the  surface  of 
the  highway,  or  cre- 
ate a  condition  whereby  injury  may 
later  follow.  The  servient  estate 
must  always  be  in  such  condition 
that  the  road  may  be  continued  as 
a  highway  for  the  traveling  public 
in  the  future.  From  the  undisputed 
facts  this  servient  estate  owed  to  the 
road  above  such  support  as  will  at 
all  times  preserve  and  keep  it  from 
subsiding. 

Ah  abutting  owner  may  use  the 
Umd  (the  surface)  for  his  own  pur- 
poses in  any  way  not  inconsistent 
with  the  public  easement,  and  is  en- 
titled to  all  profit  and  advantage 
that  may  be  derived  therefrom.  13 
B.  C.  L.  5  107,  p.  121. 

"The  rights  and  title  of  an  abut- 
ting owner  .  .  .  are  subject 
.  .  .  to  the  easement  and  servi- 
tude in  favor  of  the  public,  and  to 
the  right  of  the  public  authorities  to 
occupy  the  space  above  [and  below] 
the  surface  of  iho  way  for  any  pur- 
pose within  the  scope  of  the  public 


Mi»#iml«. 


uses  to  which  highways  may  be 
put."   13  R.  C.  L.  §  108.  p,  123. 

But  above  and  beyond  this  reason- 
able use  of  the  public,  the  owner  un- 
doubtedly retains  the  right  to  use 
his  land,  and  so  it  has  been  held, 
where  one  owns  the  fee  in  the  min- 
erals under  the  surface  of  the  high- 
way, and  the  mines  on  the  surface 
adjacent  thereto,  they  may  work 
such  mines,  but  must  do  so  in  such 
way  as  not  to  cause  the  road  to  sub- 
side. 17  E.  B.  C.  p.  554. 

The  coal  under  the  highway  could 
not  be  removed  without  disturbing 
the  surface ;  to  mine  it  the  surface 
itself,  which  includes  the  highway, 
must  be  physically  displaced, 
stripped  so,  that  the  coal  might  be 
taken  out.  The  company's  right  to 
do  this  was  subdrdinate  to  the  right 
of  the  public  to  the  highway.  lids 
use,  encroaehment,  .,1^^^ 
or  obstruction  by  imtertarc  wita 
the  company  was  a 
nuisance  per  se,  which  could  not  be 
legalized  unless  the  highway  ceased 
to  exist  as  such ;  in  that  event,  the 
land  reverts  to  the  owners,  and  its 
use  is  no  longer  a  public  one. 

To  cause  tite  *1aiid"  to  revert,  liie 
road  must  be  vacated  in  the  man- 
ner provided  by  law,  and,  as  public 
highways  are  within  the  control  of 
the  commonwealth,  the  statutory 
directions  for  their  creation  and 
abolishment  must  be  foBowed. 
When  counsel  in  this  case  agreed 
that  the  road  should  be  vacated, 
thus  permitting  the  coal  company  to 
continue  the  nuisance  and  the  pub- 
lic to  be  deprived  of  the  use  of  the 
highway  for  travel, 
they  clearly  ex-  'op 
ceeded  any  author- 
ity  they  had  as  attorneys,  and  they 
attempted  to  do  something  which 
even  the  supervisors  had  no  power 
to  do ;  and  the  same  may  be  said  as 
to  supplying  the  road  vacated.  To 
permit  such  an  evasion  of  a  legisla- 
tive mandate  as  to  highways  would 
be  to  create  an  easy  method  to  have 
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important  highways  changed  to  suit 
the  convenience  of  a  few  persons 
without  notice  to  others  interested 
who  might  be  injured  tJiereby.  The 
Acts  of  1836  (P.  L.  566)  or  1911 
(P.  L.  123)  should  have  been  in- 
voked. 

The  supervisors,  as  municipal  au- 
thorities»  were  proper  officers  to  ask 

p.r«i«.— etc.  for  a  compulsory 
to  »rot«^  mandate  to  redress 

hi«h«.,.  the  injury.  It  should 

not  have  been  denied,  as  a  clear 
legal  right  existed.  Where  there 
has  been  an  invasion  of  a  public 
right  by  the  use,  for  private  pur- 
poses, of  that  which  belongs  to  the 
public,  whether  the  injury  be  great 
or  small,  it  is  the  continuing  depri- 
vation of  that  right  which  gives 
cause  for  equitable  intervention  to 
prevent  the  creation  or  the  continu- 
ance of  such  wrongful  exercise. 
For  a  broader  reason  should  this  be 
recognized  where  the  injury  is  sub- 
stantial and  material,  calculated  not 
only  to  interfere  with  the  right  and 
comfort  of  the  public  as  such,  but 
possibly  to  the  damage  of  individ- 
uals. So  it  has  been  hdid  that  in- 
junctiwis  to  re- 
strain  encroach- 

wiVb  hrshw.r.  highways, 
though  they  should 
be  granted  with  care,  will,  when 
public  rights  are  invaded,  be 
granted.  In  such  case  no  questiqn 
of  the  amount  of  damages  is  raised, 
but  simply  the  one  of  the  invasion 
of  a  right  Reimer's  Appeal,  100 
Pa.  182,  187,  45  Am.  Rep.  373.  A 
nuisance  per  se,  when  public  in  its 
character,  may,  upon  Information 
by  tihe  attorney  general,  or  at  the 
suit  of  a  municipali^,  be  enjoined. 
Mint  Realty  Co.  v.  Wanamaker,  231 
Pa.  277,  279,  79  Ati.  614. 

The  defendants  did  not  acquire 
any  right  to  excavate  the  Krebs  road 
for  the  purpose  of  their  stripping 
operation  because  of  any  consent  the 
superrisors  of  the  township  might 
».  ^  _  liave  given,  official 
r«"?o:S:SfS''*  or  otherwise.  In 
"irttfc?*'''"*^  Pennsylvania.  a 
highway  «  is  the 
property      the  people, — ^not  of  a 


particular  district,  but  of  the  whole 
state, — and,  when  a  public  right  has 
been  acquired,  it  cannot  be  lost  by 
nonuser  or  by  municipal  action  not 
expressly  authorized  by  law.  Any 
occupation  of  the  property  incon- 
sistent with  the  public  right  is  a 
nuisance,  and  no  length  of  time  will 
legalize  a  public 
nuisance.  Pitts-  e«*rt  •f  im^m* 
burgh  V.  Epping-  " 
Carpenter  Co.  194  Pa.  318,  45  Atl. 
129.  While  laches  may  be  imputed 
to  the  commonweidth,  or  its  repre- 
sentatives, it  is  done  only  in  rare 
cases,  as  stated  by  our  present  chief 
justice  in  Bradford  v.  New  York  & 
P.  Teleph.  &  Teleg.  Co.  206  Pa.  582, 
56  Atl.  41.  Under  the  circum- 
stances of  this  case,  appellants  lost 
no  right  in  the  prosecution  of  thin 
litigation.  They  acted  under  what 
they  believed  to  be  lawful  orders  of 
the  court ;  but  defendants  will  not  be 
heard  to  complain  of  this,  as  they 
have  not  met  the  obligation  assumed 
in  the  unauthorized  agreement  and 
order. 

The  decree  of  the  court  below  is 
reversed,  and  a  mandatory  injunc- 
tion is  directed  to  issue  as  prayed 
for ;  and,  owing  to  the  peculiar  cir- 
cumstances caused  by  the  orders  of 
the  first  Judge  who  heard  the  case, 
the  issuahce  of  the  writ  to  be  with- 
held for  a  period  of  six  months, 
pending  which  time  appellees  may 
institute  proper  proceedings  to  have 
Krebs  road  vacated  and  supplied,  if 
it  is  thought  proper  so  to  do;  or 
within  which  time  the  parties  m^, 
under  the  Act  of  1911,  change  the 
location  of  the  road  as  therein  pro- 
vided, on  the  conditions  stated  in 
the  act,  that  the  cost  and  expense 
should  not  exceed  the  sum  of  $300. 
This  would  not  limit  the  amount  re- 
spondents may  decide  to  pay  in  or- 
der to  accomplish  the  result.  If  the 
proceedings  as  instituted  are  prose- 
cuted with  due  vigor,  but  are  uncom- 
pleted at  the  end  of  the  six  months, 
the  court  below,  in  its  sound  discre- 
tion, may  grant  a  further  extension 
of  time. 

The  decree  is  reversed,  at  the  cost 
of  the  appellees. 
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Duty  of  one  remutiug  miiMral  maiAiar  Ug^wajr  to  sopport  carface. 


■  As  a  g«neral  rule  one  removing  min- 
erala  under  a  highway  is  under  the 
duty  of  supposing  the  surface  of  the 
highway.  Scranton  v.  People's  Coal 
C9.  (1916)  256  Pa.  332,  100  Atl.  818; 
BsEiscH  V.  Locust  Mountain  Coal  Co. 
(reported  herewith)  ante,  1330; .Ben- 
fleldslde  T.  Consett  Iron  Co.  (1877) 
L.  R.  3  Exch.  Div.  (Eng.)  54,  47  L 
J.  Exch.  N.  S.  491,  88  L.  T.  N.  S. 
580,  26  Week.  Rep.  114;  Atty.  Gen. 
V.  Conduit  Colliery  Co.  (1895)  64  L 
J.  Q.  B.  N.  3.  (Eng.)  207,  [1896]  1  Q. 
B.  301,  16  Reports,  267,  71  L.  T.  N.  S. 
771.  43  Week.  Rep,  366,  59  J.  P.  70; 
Lodge  Holes  Colliery  Go.  t.  Wednes* 
bury  (1908)  77  L.  J.  K.  B.  N.  S.  (Enff.) 
847,  [1908]  A,  C.  323,  99  L.  T.  N.  S. 
210,  72  J.  P.  417,  6  L,  G.  R.  924,  24 
Times  L.  R.  771,  52  Sol.  Jo.  620. 

Thus,  it  is  held  in  Scranton  t.  Peo- 
ple's Coal  Co.  (Pa.)  supra,  and  in  the 
reported  case  (Breisck  v.  Locust 
Mountain  Coal  Co.  ante,  1830)  that 
the  removal  of  coal  under  a  street  in 
such  a  nu^ner  as  to  cause  a  aubsidence 
of  the  surface  of  the  road  is  a  nuisance 
which  will  be  restrained  at  the  in- 
atance  of  the  proper  municipal  au- 
thorities. 

In  Benfieldside  t.  Cpnaett  Iron  Co. 
.{1877)  L.  R.  3  Exch.  Div.  (Eng.)  64, 
47  L.  J.  Exch.  N.  S.  491.  38  L.  T.  N.  S. 
530.  26  Week.  Rep.  114.  where  public 
highways  were  laid  out  by  commis- 
.-ioners  under  a  local  inclosure  act  re- 
serving to  the  lord  of  the  manor  and 
his  assigns  all  mines,  with  power  to 
do  any  act  necessary  for  the  working 
of  such  mines  the  same  as  if  the  act 
had  not  been  made,  Vflthouti  paying 
s^y- damages  or  making  any  satisfac- 
tion for  so  doing,  it  was  held  that  such 
reservation  did  not  authorize  the  re- 
moval of  minerals  under  the  highways 
without  leaving  any  support,  and  did 
not  protect  the  assignees  of  the  lord 
of  ■  the  manor  from  liability  for  dam- 
ages for  causing  a  subsidence  of  the 
surface  of  the  highways  by  the  re- 
'  moval  of  the  minerals  thereunder. 

In  Atty.  Gen.  v.  Conduit  Colliery 
Coal  Co.  (1895)  64  L.  J.  Q.  B.  N.  S. 


(Eng.)  207,  [1896]  1  Q.  B.  301.  16  Re* 
ports,  267,  71  L.  T.  N.  S.  771,  43  Week. 
Rep.  366,  69  J.  P.  70,  where  it  appeared 
that  from  the  woricing  of  a  coal  mine 
under  a  highway  a  gradual  and  uni- 
form subsidence  of  the  surface  re- 
sulted in  such  a  manner  that  no  actual 
damage  was  done  to  the  highway 
thereby,  nor  was  it  rendered  less  con- 
venient for  travel,  but  a  railroad  com- 
pany, whose  tracks  crossed  the  high- 
way on  the  level,  made  an  embankment 
to  retain  the  track  on  the  original 
level,  thus  completely  obstructing  the 
highway,  it  was  held  that  tiie  mine 
owners  were  not  liable  in  damages  for 
the  obstruction  of  the  highway  caused 
by  Uie  railroad  company,  but  it  was 
held  by  one  of  the  judges  that,  since 
the  subsidence  of  the  highway  was 
substantial,  the  highway  authorities, 
although  no  appreciable  damage  re- 
sulted to  the  hlghwiy  by  such  sub- 
sidence, could  recover  nominal  dam- 
ages for  the  injuries  to  their  proprie- 
tary rights  in  me  highway.  \ 

And  in  Lodge  Holes  Colliery  Co.  v. 
Wednesbury  (1908]  77  L.  J.  K.  B.  N. 
S.  (Eng.)  847,  [1908]  A.  C.  323,  99  L. 
T.  N.  S.  210'  72  J.  P.  417,  6  L.  G.  R. 
024,  24  Times  L..  R.  771,  52  Sol.  Jo.  62Q. 
an  action  by  the  local  authorities 
against  mine  owners  whose  workings 
had  caused  a  road  to  subside,  there 
was  no  dispute  except  as  to  thb  famount 
of  the  damages,  it  being  admitted  or 
assumed  that  the  mine  owners  in  re- 
moving minerals  under  the  road  were 
bound  to  support  the  surface. 
-  The  following  cases,  while  not 
strictly  in  point,  tiirow  some  light 
upon  this  question:  In  Atty.  Gen.  v. 
Roe  [1915]  1  Ch.  (Eng.)  236,  84  L.  J. 
Ch.  N.  S.  322,  112  L.  T.  N.  S.  681.  79 
J.  P.  263,  13  L.  G.  R.  335,  where  it  ap- 
peared that  a  prior  owner  of  a  worked- 
out  quarry  adjoining  a  highway,  be- 
cause of  the  danger  to  travelers  from 
the  excavation,  built  a  retaining  wall 
alongside  the  road,  and  that  such  wall 
long  after  collapsed  and  fell  into  the 
quury.  causing  the  surface  of  the  road 
to  fall  in  also,  it  was  held  that  a  sub- 
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sequent  owner  of  the  land  was  under 
the  obligation  of  maintaining  the  wall, 
and  a  mandatory  order  was  made  re- 
quiring him  to  abate  the  nuisance  by 
restoring  the  road  to  its  condition 
prior  to  the  subsidence  by  rebuilding 
the  wall. 

In'  Clarendon  t.  Medina  Quarry  Co. 
(1905)  102  App.  Div.  217,  92  N.  T. 
Supp.  680,  it  was  held  that  the  public 
easement  in  a  highway  must  not  be 
unnecessarily  interfered  with  in  quar- 
rying stone  underneath  the  highway; 
but  where  the  highway  is  in  the  coun- 
try and  little  traveled,  the  quarry  com- 
pany in  removing  the  stone  need  not 
ke^  the  highway  open  to  its  full 
width,  while  the  quarrying  is  iroing  on, 
but  ought  to  be  required  to  keep  a 
passageway,  open  upon  the  surface  of 
the  ground,  or  by  bridges,  of  width 
sufficient  to  enable  teams  to  pass  each 
other  tiiereon,  and  keep  it  in  good  re- 


pair. The  court  suggested  in  this  ease 
that  the  safer  and  better  way  to  take 
care  of  travel  while  the  quarrying  was 
being  done  would  be  to  build  a  road 
adjacent  to  the  highway  for  "temporary 
use,  but  as  the  highway  commiesioD- 
ers  could  not  be  compelled  to  permit 
such  a  tranporary  change  in  the  road, 
it  ceuld  only  be  done  with  their  con- 
sent. 

And  in  Dean  v.  Carroll  (191S)  143 
N.  y,  Supp.  12,  stone  was  quarried  un- 
der a  country  highway,  under  a  con- 
tract with  the  highway  authoritiet: 
that  the  quarry  company  was  to  main- 
tain a  good  temporary  road,  and  after 
the  removal  of  the  stone  restore  the 
original  road,  the  action  being  to  com- 
pel the  quarry  company  to  restore  the 
original  highway,  and  for  damages  be- 
cause they  had  not  restored  the  road 
within  the  time  prescribed  by  the  con- 
tract G.V.L 


WALTER  E.  GREENFIELD,  Appt, 

V. 

ANDREW  RliSSEL,  Auditor  of  Public  Accounts,  et  aL 

JiniMte  Supreme  Court  —  AprU  91^  1090, 

(292  HL  892,  127  N.  E.  102.) 

Lcfislatiire  — •  power  to  condoct  investigation  of  private  institution. 

1.  The  legislature  cannot  conduct  a  public  or  judicial  investigation  tt 
charges  made  against  any  private  institution  or  individual  under  the  pn- 
tense  or  cloak  of  its  power  to  investigate  for  the  purpose  of  legislation. 

[See  note  on  thia  question  btgiiming  on  page  1341.] 

Constitntional  law  —  power  of  legis-  iect  the  rights  of  individuals  against 

latore  to  institBte  proceedings.  legislative  investigation  by  rising  to 

2.  The  legislature  has  no  power  to  permit  the  legislature  thus  to  invade 
invoke  or  set  in  motion  any  pubUc  or  the  jurisdiction  of  the  court 
private  taw  for  the  purpose  of  secur-       rgge  6  R.  C.  L.  157,  168.1 

ing  to  individuate  any  remedy  or  re- 
lid  from  alleged  wrongs.  Injunction  —  against  paymeirt  of  cx- 
[See  6  R.  C.  L  16&-163.]  penses  of  legislative  invertigatioB. 
Courts  —  power  to  protect  Jnilsdic-  4<  Payment  of  expenses  of  a  l^risla- 
tion.  tive  investigation  whi^  is  wholly  lUe- 
8,  it^  is  the  duty  of  the  court  to  pro-  gal  should  be  enjoined.      -  - 


Appeal  by  petitioner  from  an  order  of  the  Circuit  Court  for  Sangamon 
County  (Burton,  J.),  denying  leave  to  file  a  Mil  of  complaint  to  restrain 
defendants  from  paying  out  funds  of  the  state.  Beversed, 

The  facts  are  stated  in  the  opinion  of  the  court 
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Messrs.  Felsciitli^  Wilson,  ft 
Strucfanann,  and  llieodore  Forby,  for 
appellant: 

The  powers  of  the  government  of  the 
Htate  of  Illinois,  hy  t£e  Constitution  of 
t870,  are  divided  into  three  distinct  de- 
partments: legislative^  ezecative,  and 
judicial;  and  no  person  or  collection  ot 
persons,  being  one  of  these  depart- 
ments, shall  fflurciBe  power  properly 
belonging  to  either  of  the  othnrs,  ex- 
cept as  hereinafter  expressly  directed 
or  permitted. 

Kilbourn  v.  Thompaon,  lOS  U.  S.  168. 
26  L.  ed.  377;  Ke  Day,  181  111.  73,  60 
L.R.A.  519,  54  N.  E.  646;  People  ex  rel. 
Martin  v.  Mallary,  196  lU.  582,  88  Am. 
St  Rep.  212,  63  N.  E.  608;  Cleveland, 
C.  C.  &  St.  L.  R.  Co.  V.  People,  212  111. 
688,  72  N.  E.  726;  Witter  v.  Cook  Coun- 
ty, 266  III.  616, 100  N.  E.  148;  State  ex 
reL  Robertson  Realty  Co.  v.  Guilbert. 
75  Ohio  St.  1,  78  N.  E.  934;  12  a  J.  p. 
807,  §  239;  People  ex  rel.  MacDonald 
V.  Leubischer,  34  App.  Div.  57*?,  54  N. 
Y.  Supp.  869;  Merrill  v.  Sherburne,  1 
N.  H.  199,  8  Am.  Dec  52;  Newland  t. 
Marsh.  19  111.  876. 

No  person  shall  be  deprived  of  life, 
liberty,  or  property  without  due  proc- 
ess of  law. 

Cleveland.  C.  C.  &  St.  L.  R.  Co.  v. 
People,  212  111.  638.  72  N.  E.  725;  Peo- 
ple ex  reL  Martin  t.  Mallary,  195  111. 
590.  88  Am.  St  Rep.  212,  68  N.  E.  508. 

The  legislative  deparhnent  is  with- 
oat  aotiiority  to  pass  an  act  or  resda- 
tiott  authorizing  an  investii^ion  lay 
committees  where  such  investigation  ia 
Judicial  in  its  nature. 

Kilbourn  v.  Thompson,  103  U.  S.  168, 
26  L.  ed.  877;  State  ex  rel.  Robertson 
Realty  Co.  v.  Guilbert.  76  Ohio  St  1, 
78  N.  E.  934;  State  «x  rel.  Rulison  v. 
Gayman,  31  Ohio  C.  C.  59;  People  ex 
rel.  MacDonald  t.  Leubischer,  34  App. 
Div.  677,  54.  N.  Y.  Supp.  869. 

A  tas^ayer  may  resort  to  a  court  of 
e^ity  in  the  event  of  an  attempted 
misapplication  of  public  funds  where 
appropriation  has  been  made  by  the 
legislature  for  the  payment  of  such 
fonds,  based  upon  Hnconstitntionsl  ac- 
tion or  legislation. 

Fergns  v.  Russel,  270  111.  304,  110 
N.  E.  130,  Ann.  Cas.  1916B.  1120. 

The  appropriation  provided  for  In 
House  Bill  No.  602  is  illegal  and  void. 

HaU  V.  Hamilton,  74  111.  437;  Hogan 
V.  Stophlet,  179  lU.  150,  44  L.R.A.  809. 
53  N.  E.  604;  Bruce  v.  Diekey,  116  111. 
527,  6  N.  E.  436;  Whittemore  v.  Peo- 
ple, 227  lU.  463,  81  N.  E.  427.  10  Ann. 
C&R.  44. 
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Messrs.  Edward  J.  Bmndage.  Attor- 
ney General,  and  Clarence  N.  Boord. 
Assistant  Attorney  General,  for  ap- 
pellees: 

The  Constitution  is  not  a  grant  of 
power  to  the  legislature,  but  is  a  limi- 
tation on  its  powers.  The  legislature 
possesses  plenary  powers  of  legislation 
except  where  limited  1^  the  Constitu- 
tion, and  has  every  power  not  delegated 
to  some  other  department,  or  expressly 
denied  to  it      the  Constitution. 

Winch  Tobin,  107  IlL  212;  People 
ex  rd.  Woodyatt  t.  Thompson.  166  lU.' 
451.  40  N.  E.  307;  Harder*s  Fire  Proof 
Storage  ^  Van  Co.  v.  Chicago,  236  111. 
58,  86  N.  E.  245,  14  Ann.  Cas.  536. 

The  legislature  and  its  committees 
have  the  power  to  investigate  for  the 
purpose  of  securing  information  upon 
which  it  may  act  in  enacting  or  refus- 
ing to  enact. lavre. 

Cooley,  Const  Lim.  7th  ed.  198;  Fer- 
gus V.  Russel,  270  HI.  304,  110  N.  E. 
130  Ann.  Cas.  1916B,  1120;  Burnham 
V.  MorrissOT,  14  Gray,  22i5,  74  Am. 
Dec.  676;  Ex  parte  Parker,  74  S.  C. 
466,  114  Am.  St.  Rep.  1011,  56  S.  E. 
122.  7  Ann.  Cas.  874;  State  ex  rel. 
'  Rosenhein  v.  Frear,  138  Wis.  178.  119 
N.  W.  894;  People  ex  rel.  McDonald  v. 
Keeler.  99  N.  Y.  463,  62  Am.  Rep.  48, 
2  N.  E.  615. 

The  courts  will  not  question  the  mo- 
tive of  the  legislature  if  it  has  the 
power  to  do  the  thing  it  undertakes  to 
do.  If  it  has  the  power  to  act.  the 
court  wUl  presume  its  motives  to  be 
proper. 

People  ex  reL  Woodyatt  v.  Thomp- 
son, 165  III.  461,  40  N.  E.  307;  People 
ex  rel.  Heflfeman  v.  Carlock,  198  111. 
150,  65  N.  E.  109;  People  ex  reL  Bruce 
V.  Dunne,  258  IlL  441,  45  L.R.A.(N.S.) 
500,  101  N.  E.  560;  People  ex  reL  Mc- 
Donald V.  Keeler,  99  N.  Y.  468.  62  Am. 
Rep.  49.  2  N.  E.  615. 

The  courts  have  no  power  to  inters 
fere  with  l^rislative  investigations 
.properly  conducted  for  the  purpose  of 
securing  information  upon  which  to 
base  r(»nedial  legislation. 

People  ex  rd.  McDonald  v.  Keeler^ 
supra. 

The  investigation  authorized  by 
House  Joint  Resolution  No.  11  is  a 
proper  legislaive  ac^  and  does  not  en- 
croach upon  the  judicial  department  of 
government 

Ibid.;  State  ex  rel.  Rosenhein  v. 
Frear,  138  Wis.  173,  119  N.  W.  894; 
Gushing,  Law  &  Practice  of  Legislative 
Assemblies,  S  S^l* 
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Duncan,  J.,  delivered  the  opinion 
of  the  court: 

Appellant  presented  a  petition  to 
the  circuit  court  of  Sangamon 
counl^r,  accompanied  by  a  bill  of 
complaint,  to  reetrain  appellees,  as 
auditor  of  public  accounts  and  state 
treasurer,  respectively,  from  paying 
out  funds  of  the  state  by  reason  of 
House  Bill  No.  602,  and  asked  leave 
to  file  the  bill.  The  circuit  court  re- 
fused to  allow  the  bill  to  be  filed, 
and  this  appeal  followed. 

The  petition'  was  filed  in  accord- 
ance with  *'An  Act  in  Relation  to 
Suits  to  Restrain  and  Enjoin  the 
Disbursement  of  Public  Moneys  by 
Officers  of  the  State."  Laws  of 
1917,  p.  634:  That  act  provides  Uiat 
a  suit  in  equity  to  restrain  and  en- 
join the  disbursement  of  public 
moneys  by  the  proper  officer  or 
officers  of  the  state  may  be  main- 
tained either  by  the  attorney  gen- 
eral or  by  any  citizen  and  taxpayer 
of  the  state,  and,  when  begun  by  a 
citizen  of  the  st&te,  shall  be  com- 
menced by  a  petition  for  leave  to 
file  a  bill  in  equily,  etc.  If,  upon  a 
hearing,  the  court  or  the  judge 
thereof  shall  be  satisfied  that  there 
is  reasonable  ground  for  the  filing 
of  such  bill,  such  court  or  judge  may 
grant  the  petition  and  order  the  biU 
to  be  filed  and  process  issued,  and, 
if  such  petition  is  denied,  an  appeal 
may  be  prosecuted  to  this  court. 

The  material  allegations  in  the 
bill,  relied  on  by  appellant,  are; 
That  the  petitioner  is,  and  for  sev- 
eral years  has  been,  a  citizen  and 
resident  and  taxpayer  of  this  state, 
and  that  the  appellees,  Andrew  Rus- 
sel  and  Fred  E.  Sterling,  are,  respeo-. 
tively,  the  auditor  of  public  accounts 
and  treasurer  of  the  state  Illi- 
nois; that  a  certain  joint  resolution 
was  introduced  and  passed  by  the 
house  of  representatives  and  the 
senate  of  Illinois,  known  as  House 
Joint  Resolution  No.  7,  and  was 
afterwards  superseded  by  another 
joint  resolution  known  as  House 
Joint  Resolution  No.  11,  the  latter 
being  the  same  as  the  former,  with 
slight  amendments;  and  that,  as 


amended,  the  resolution  is  as  fol- 
lows: 

House  Joint  Resolution  No.  11. 

Whereas,  an  institution  tailing  it- 
self "The  Christian  Catholic  Apos- 
tolic Church  of  Zion,"  located  at 
Zion  City,  in  the  state  of  Illinois, 
and  one  Wilbur  Glenn  Voiiva,  the 
owner  or  pretended  owner  of  al! 
or  nearly  all  the  real  estate  in  said 
city,  and  by  profession  claims  to  be 
endowed  with  supernatural  powers 
and  is  represented  as  claiming 
direct  communication  with  divine 
power ;  and 

Whereas,  it  is  represented  that 
said  institution  and  its  said  pre- 
tended owner  and  overseer,  Wilbur 
Glenn  Voiiva,  through  such  super- 
natural and  divine  powers  is  and 
has  been  enticing  and  encouraging 
citizens  of  this  and  ot^er  states  to 
invest  large  sums  of  money  in  leases 
of  land  in  said  city  and'in  other  Zion 
enterprises,  and  by  and  throus^ 
such  leases  pretending  to  extend 
over  a  period  of  a  thousand  years, 
it  is  charged  that  the  same  is  a  mere 
means  and  pretense  to  secure  and 
inveigle  the  moneys  and  property  oi 
innocent  persona  under  tiie  guise- of 
a  false  and  fictitious  reli^on,  and 
that  said  institution  throu^  that 
and  other  means  is  using  the  citj- 
government  of  Zion  City,  the  schools 
of  said  city  and  the  courts  of  said 
city  to  carry  out  its  illegal  and 
fraudulent  purposes  in  securing 
property  and  oi>pre88ing  those  citi- 
zens of  the  state  of  Illinois  who  do 
not  conform  to  the  pretended  be- 
liefs of  said  institution,  and  tiiat  in 
many  other  and  divers  ways,  as  it  is 
represented,  the  said  institution  and 
its  overseer,  by  controlling  ttie 
rents,  lots  and  homes,  the  business, 
the  municipal  school  and  judicial 
government  of  said  city,  is  and  has 
become  a  blot  upon  the  state  of 
Illinois  and  is  and  has  been  depriv- 
ing citizens  of  said  city  of  the  rights 
of  citizenship  and  of  a  free  govern- 
ment, and  is  and  has  been  misrepre- 
senting and  fraudulently  stating  to 
the  public  its  financial  status  and  its 
religious  beliefs,  and  is  being  run 
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for  the  purpose  of  defrauding  the 
public ;  and 

Whereas,  there  are  other  persons, 
institutiotis  and  pretended  organiza>~ 
Hons  soliciting  funds,  deceiving  the 
people  and  preying  upon  the  public 
of  the  like  and  similar  nature: 

Therefore  be  it 

Resolved  by  the  house  of  repre- 
sentatives, the  senate  concurrin^r 
therein,  that  a  committee  of  nine  be 
appointed,  five  from  the  house  and 
four  from  the  senate,  to  investigate 
the  said  institution  and  said  other 
persons^  institutions  and  pretended 
organizations;  and  be  it  further 

Resolved,  that  said  committee  is 
hereby  fully  authorized  to  take  evi- 
dence and  have  the  power  to  sum- 
mon before  it^  or  such  subcommittee 
as  said  committee  may  appoint,  wit- 
nesses and  documents  as  said  com- 
mittee may  find  necessaiy  to  do  to 
fully  and  completely  investigate 
and  examine  into  all  of  the  affairs  of 
said  institutions  and  said  overseer 
and  said  other  persons,  institutions 
and  pretended  organizations,  and  to 
report  the  same,  with  the  recom- 
mendations of  said  committee,  to 
both  houses  of  the  general  assem- 
bly ;  and  be  it  further 

Resolved,  that  said  committee 
have  full  power,  with  the  assent  of 
the  speaker  of  iihe  house,  to  employ 
a  sergeuit  at  arms. and  a  secretary 
and  such  stenographers  as  may  be 
necessary  to  fully  and  completely 
carry  out  said  investigation. 

It  is  further  alleged  that  the 
words,  "There  are  other  persons, 
institutions  and  pretended  organi- 
zations soliciting  funds,"  etc.,  which 
are  found  in  the  third  paragraph  of 
the  resolution  above  set  forth,  all  in 
italics,  were  added  to  the  original 
resolution  as  a  mere  subterfuge, 
and  in  an  attempt  to  create  a  legal 
and  lawful  subject  of  inquiry  of  said 
committee,  and  that  it  was  never  in^ 
tended  that  the  committee  should  in- 
vestigate any  other  persons  than 
those  named  in  the  original  resolu- 
tion. It  is  also  alleged  that  House 
Bill  No.  602  was  regularly  passed  by 
both  branches  of  the  legislature  and 
signed  by  the  governor,  providing. 
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in  substance,  that  there  is  appro- 
priated by  the  general  assembly  the 
sum  of  $5,000  for  the  necessary  ex- 
penses of  a  joint  committee  created 
by  resolution  No.  11,  and  providing 
that  the  auditor  of  public  accounts 
is  authorized  to  draw  his  warrants 
on  that  appropriation,  upon  presen- 
tation of  vouchers  certified  to  as  cor- 
rect by  the  chairman  of  the  com- 
mittee and  approved  by  the  speaker 
of  the  house  of  representatives  and, 
the  president  of  the  senate,  and  that 
the*  state  is  authorized  and  directed 
to  pay  them,  and  that  it  became  a 
law  at  once  by  an  emergency  clause ; 
that,  pursuant  to  said  resolution,  a 
committee  of  ten  members,  five  from 
each  house,  was  selected,  and  that 
they  met  at  Chicago  and  proceeded 
to  hear  evidence  in  accordance  with 
the  resolution,  after  selecting  a 
chairman ;  that  it  is  their  purpose  to 
hold  other  meetings  and  incur  fur- 
ther expenses  in  carrying  out  said 
resolution,  and  to  present  vouchers 
for  all  such  expenses;  that  the  aud- 
itor intends  to  and  will  issue  vouch- 
ers for  said  expenses,  and  that  the 
treasurer  threatens  and  intends  to 
pay  the  same  unless  prevented  by 
order  of  court.  The  prayer  of  the 
bill  is  that  appellees  be  restrained 
and  enjoined  from  drawing  or  pay- 
ing any  warrants  for  such  expenses. 

Two  grounds  are  urged  by  iq)pel- 
lant  for  a  reversal  of  the  decree  of 
the  court:  (1)  That  the  general  as- 
sembly was  without  authority  or 
power  to  gasa  said  resolution  or  to 
incur  any  expenses  whatever  there- 
under, as  charged  in  the  bill;  (2). 
that  the  members  of  the  committee, 
being  members  of  the  legislature, 
are  not  legally  entitled  to  be  paid 
their  personal  expenses  for  such 
services. 

When  properly  analyzed,  the  fore- 
going resolution  is  in  three  parts. 
The  first  part — ^the  first  paragraph 
of  the  resolution — sets  forth  the 
subject  or  the  persons  that  are  to  be 
particularly  and  specially  considered 
or  treated.  These  persons  are  set 
forth  in  that  paragraph  as  the 
Christian  Catholic  Apostolic  Church 
of  Zion,  located  at  Zk>n  City,  in  this 
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state,  and  one  Wilbur  Glenn  Voliva, 
who  is  referred  to  as  the  owner  or 
pretended  owner  of  ajl  or  nearly  all 
of  the  real  estate  in  that  city,  and 
one  who  by  profession  claims  to  be 
endowed  with  supernatural  powers 
and  claims  direct  communication 
with  divine  power.  The  second  part 
of  the  resolution  consists  of  various 
charges  of  offenses  or  misdoings  by 
said  church  and  Wilbur  Glenn 
Voliva,  the  latter  being  styled  over- 
seer and  pretended  owner  of  said 
church.  These  charges  profess  to 
be  on  information,  and  are  made 
much  after  the  fashion  and  style  of 
an  indictment  found  by  a  grand 
jury.  The  chajrges  are,  in  sub- 
stance, that  said  church  and  its 
overseer  have  been  securing  and  in- 
veigling the  moneys  and  properties 
of  innocent  persons  under  the  guise 
of  a  false  and  fictitious  religion  and 
through  a  claim  of  supernatural  and 
divine  power,  and  by  falsely  pre- 
tending that  the  leases  of  land  in 
said  city  in  which  such  innocents 
are  induced  to  invest  extend  over  a 
period  of  a  thousand  years;  that 
said  church  and  its  overseer  are 
using  the  city  government  of  Zion 
City,  the  schools  of  said  city,  and 
the  courts  of  said  city  to  carry  out 
their  illegal  and  fraudulent  purposes 
and  for  oppressing  those  citizens 
who  do  not  conform  to  the  pretended 
beliefs  of  said  church;  and  that  in 
many  other  and  divers  ways  said 
church  and  its  overseer,  by  control- 
ling the  rents,  lots,  and  homes,  the 
business,  the  municipal  schools,  and 
■judicial  government  of  the  city,  are 
and  have  been  depriving  citizens  of 
said  city  of  the  rights  of  citizenship 
and  of  free  government,  and  are 
and  have  been  misrepresenting  and 
fraudulently  stating  to  the  public 
the  financial  status  of  said  church 
and  its  religious  beliefs;  and  that  it 
is  being  run  for  the  purpose  of  de- 
frauding the  public.  The  third 
part  of  the  resolution  immediately 
follows  the  second,  and  consists  of 
the  resolutions  of  the  general  as- 
sembly to  appoint  a  committee  from 
its  body,  and  to  empower  it  to  sum- 
mon witnesses  and  documents  neces- 


sary to  fully  and  completely  investi- 
gate and  examine  into  all  of  the 
aifairs  of  said  institution  and  of 

said  ovferseer,  and  of  all  other  per- 
sons and  institutions  soliciting 
funds,  deceiving  the  people,  and 
preying  upon  the  public,  of  the  like 
and  similar  nature  as  said  church 
and  its  overseer,  and  to  report  the 
same,  with  recommendaiions  of  the 
committee,  to  both  houses  of  the 
general  assembly. 

We  are  convinced,  from  a  consid- 
eration of  this  resolution,  that  it 
was  not  passed  by  the  general  as- 
sembly with  a  view  to  have  this 
committee  investigate  said  charge, 
and  for  the  purpose  of  future  legis- 
lation if  the  same  should  be  deemed 
advisable.  This  resolution  does  not 
anywhere  in  it  contain  language 
that  expresses  such  a  purpose  or  in- 
tention. The  purposes  sought  to  be 
accomplished  by  the  investigation 
are  not  disclosed  by  the  resolution. 
It  is  the  past  conduct  of  a  private 
party  and  a  private  institution  that 
is  to  be  investigated,  and  the  com- 
mittee is  to  investigate  all  the 
ivffairs  of  said  institution  and  of  said 
party.  It  a'ppears  that  the  private 
party  to  be  investigated  is  not  a  pub- 
lic officer  of  any  character  in  this 
state,  and  that  the  institution  to  be 
investigated  is  not  a  municipality  or 
corporation  organized  under  the 
state  law.  The  church  is  not  char- 
tered under  the  state,  as  it  appears 
in  this  case.  The  bill  in  this  case  is 
sworn  to  and  its  allegations  must  be 
taken  to  be  true.  It  is  expressly 
averred  in  the  biH  that  it  was  at  no 
time  the  intention  of  the  legislature 
to  investigate  anyone  except  said 
institution  and  its  overseer,  and  that 
the  amendment  of  the  resolution,  as 
Jilready  indicated,  was  for  the  mere 
purpose  of  making  the  resolution  ap- 
pear to  be  legal  and  general  in  its 
application,  and  not  specially  di- 
rected to  the  conduct  of  said  individ- 
uals. A  careful  examination  of  the 
original  resolution  and  the  amended 
resolution  also  indicates  that  this 
averment  in  the  bill  is  true,  as  the 
resolution  as  amended  is  still  di- 
rected, in  its  first  clause,  to  only  the 
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private  Individual  and  institution 
aforesaid.  .To  state  the  matter 
briefly,  the  legislature  has  made 
charges  of  past  misconduct  of  said 
church  and  of  its  overseer,  and  a 
committee  is  appointed  and  em- 
powered to  investigate  that  conduct 
and  to  report  concerning  the  same, 
with  recommendations,  and  this 
i-esolution  has  evidently  been  in- 
spired by  the  complaint  of  some  un- 
known party,  as  it  is  made  upon  in- 
formation. A  careful  consideration 
of  the  charges  made  must  also 
necessarily  lead  to  the  conclusion 
that  no  legislation  was  contem- 
plated by.  the  legislature,  as  the  ag- 
grieved parties  already  had  reme- 
dies provided  for  them  under  the 
law  as  it  then  existed,  and  that  the 
legislature  had  no  power  or  right  to 
invoke  or  set  in  motion  any  public 
or  private  law  for  the  purpose  of 
securing  to  the  par- 

law-nowe  ^^'^  remedy  or 
i«ffui«inr«  relief  from  the 
wrongs  alleged  to 
have  been  inflicted, 
as  the  exercise  of  such  a  power  and 
right  is  necessarily  the  exercise  of 
judicial  functions. 

Article  3  of  our  present  Constitu- 
tion provides  as  follows :  'The 
powers  of  the  government  of  this 
state  are  divided  into  three  distinct 
departments* — ^the  legislative,  ex- 
ecutive and  judicial;  and  no  person, 
or  collection  of  persons,  being  one 
of  these  departments,  shall  exercise 
any  power  properly  belonging  to 
either  of  the  others,  except  as  here- 
inafter expressly  directed  or  per- 
mitted." 

The  exceptions  "directed  or  per- 
mitted" by  the  foregoing  article  are 
the  following: 

Article  4,  §  9:  "Each  house  shall 
determine  the  rules  of  its  proceed- 
ings, and  be  the  judge  of  the  elec- 
tion»  returns  and  qualifications  of 
its  members;  shall  choose  its  own 
officers;  and  the  senate  shall  choose 
a  temporary  president  to  preside 
when  the  lieutenant  governor  shall 
not  attend  as  president  or  shall  act 
as  governor.  ...  No  member 
shall  be  expelled  by  either  house  ex- 
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cept  by  a  vote'  of  two  thirds  of  all 
the -members  elected  to  that  house, 
and  no  member  shall  be  twice  ex- 
pelled for  the  same  offense,'  Each 
house  may  punish,  by  imprison- 
ment, any  person  not  a  member,  who 
shall  be  guilty  of  disrespect  to  the 
house  by  disorderly  or  contemptuous 
behavior  in  its  presence." 

Article  6»  §  80:  "The  general  as- 
sembly may,  for  cause  entered  on 
the  journals,  upon  due  notice  and 
opportunity  of  defense,  remove  from 
office  any  judge,  upon  concurrence  of 
three  fourths  of  all  the  members 
elected,  of  each  house." 

The  foregoing  provisions  are  the 
only  ones  in  the  Constitution  that 
expressly  define  the  powers  of  gov- 
ernment that  are  vested  in  the  gen- 
eral assembly,  and  it  cannot. tran- 
scend the  powers  thus  given  in  the 
exercise  of  its  functions  of  govern- 
ment. Our  general  assembly  may 
exercise  all  the  legislative  power 
which  the  Parliament  of  Great 
Britain  possesses,  except  as  re- 
stricted by  the  Constitution.  It  can- 
not, however,  exercise  any  judicial 
functions  csEcept  those  that  are 
specially  pennitted  or  granted  by 
the  Constitution,  as  that  ,  power  is 
specially  vested  in  the  judiciary  of 
this  state.  Re  Day,  181  HI  73,  60 
L.R.A.  519,  64  N.  E.  646.  To  state 
it  in  another  way:  Our  legislature 
possesses  every  power  not  delegated 
to  some  other  department  of  the 
state  or  to  the  Federal  government, 
or  not  denied  to  it  by  the  Constitu- 
tion of  the  state  or  of  the  United 
States.  Winch  v.Tobin,  107 111.212; 
People  ex  rel.  Woodyatt  v.  Thomp- 
son, 155  HI.  451,  40  N.  E.  307.  It 
must  also  be  conceded  that  a  state 
legislature  has  power  to  obtain  in- 
formation upon  any  subject  upon 
which  it  has  power  to  legislate,  with 
a  view  to  its-  enlightenment  and 
guidance.  'Riis  is  essential  to  the 
performance  of  its  legislative  func- 
tions, and  it  has  long  been  exercised 
without  question.  Ex  parte  Parker, 
74  S.  C.  466, 114  Am.  St.  Rep.  1011, 
55  S.  E.  122,  7  Ann.  Cas.  874,  and 
note.   While  this  is  true,  it  cannot 
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violate  the  constittttiona]  rights  of 
any  institution . .  or 
<>*  any  individual 
duot  inTcatisa-  by  conducting  a 
i««t«'ti55r"**  public  and  judicial 
investigation  of  any 
charges  made  against  such  person 
or  institution  under  the  pretense  or 
cloak  of  its  power  to  investigate  for 
the  purpose  of  legislation.  This  is 
true  no  matter  whether  the  investi- 
gation be  for  the  purpose  of  insti- 
tuting prosecutions,  for  the  aid  and 
benefit  of  a  grand  jury  in  finding  in- 
dictments, or  for  the  purpose  of  in- 
tentionally injuring  or  vindicating 
any  institution  or  individual.  All 
'  such  investigations,  when  judicial  in 
character,  made  by  the  general  as- 
sembly, are  absolutely  without  au- 
thority and  In  violation  of  the  con- 
stitutional ri^ts  of  the  parties 
whose  conduct  is  so  publicly  investi- 
gated. Kilboum  v.  Thompson,  103 
U.  S.  168, 26  L.  ed.  377 ;  State  ex  rel. 
Robertson  Realty  Co.  v.  Guilbert,  76 
Ohio  St.  1,  78  N.  E.  931. 

There  can  be  no  question  but  that 
the  investigation  in  question  is  judi- 
cial in  character.  "The  distinction 
between  the  functions  of  the  legis- 
lative and  the  judicial  departments 
is  that  it  is  the  province  of  the 
legislature  to  establish  rules  that 
shall  regulate  and  govern  in  mat- 
ters or  transactions  occurring  subse- 
quent to  the  legislative  action,  while 
the  judiciary  determines  rights  and 
obligations  with  reference  to  trans- 
actions that  are  past  or  conditions 
that  exist  at  the  time  of  the  exer- 
cise of  judicial  power."  12  C.  J. 
807;  Newland  v.  Marsh,  19  111.  376. 
The  declared  purx>08e  of  the  resolu- 
tion was  to  investigate  cluurges  ^t 
had  been  made  against  this  institu- 
tion and  its  overseer,  and  it  was  an 
investigation  of  all  past  conduct 
with  reference  to  the  matters  here- 
tofore stated.  The  investigation 
was  not  of  a  character  that  the  legis- 
lature could  undertake  under  the 
provisions  of  the  Constitution.  All 
criminal  charges,  if  any  there  were 
against  these  parties,  and  all  inva- 
sions by  them  of  the  private  rights 
of  others,  could  only  be  investigated 


legally  by  a  grand  jury  or  a  conrt 
l^ally  constituted  for  the  purpose. 
If  the  rights  of  private'  individuaU 
and  private  institutions  could  be  in- 
vaded by  the  legislature  in  that 
manner,  their  reputation  and  their 
character  and  their  business  would 
be  greatly  endangered  if  not  entire- 
ly destroyed,  and  they  would  not 
have  or  enjoy  in  such  public  investi- 
gaktions  their  constitutional  right  of 
answering  and  making  a  defense  to 
such  charges,  however  false  thej' 
might  be.  This  whole  investigation 
may  have  been  started  with  the  very 
best  of  motives  on  the  part  of  the 
members  of  the  legislature,  and  it 
may  have  been  carried  out  by  the 
committee,  so  far  as  it  did  conduct 
the  investigation,  with  the  utmost 
fairness  possible.  Nevertheless,  the 
act  of  the  general  assembly  in  ques- 
tion was  not  only  an  invasion  of  the 
private  rights  of  the  individual  and 
institution  investigated,  but  it  was 
^so  an  invasion  of  the  province  of 
the  judiciary.  Under  such  circum- 
stances, it  is  the  duty  of  the  courts 
to  protect  tiierighte  c««rt^w, 
of  mdmduals  by  re- 
fusing  to  permit  the 
legislature  to  thus  invade  the  juris- 
diction of  the  court.  A  judicial  in- 
vestigation should  at  all  times  pro- 
ceed in  an  orderly  manner  before  a 
tribunal  legally  constituted  to  make 
such  investigation,  and  in  such  a 
manner  as  to  give  all  parties  there- 
by affected  a  complete  and  full  hear- 
ing and  an  adjudication  that  will 
determine  and  settle  the  rights  of 
the  parties.  An  investigation  by  the 
legislature  that  can  in  no  way  be 
serviceable  to  it  in  future  legisla- 
tion, and  that  must  necessarily  en- 
danger the  constitutional  rights  of 
private  individuals,  ought  never  to 
be  made,  and  such  an  investigation 
is  prohibited  by  the  Constitution  of 
Illinois. 

We  have  considered  the  authori- 
ties submitted  by  appellees  and  find 
that  they  are  inapplicable  to  the 
facts  in  this  case,  and  discussion  of 
them  need  not  be  made.  There  are 
a  number  of  cases  that  recognise 
that  a  legislature  has  a  rig^t  to  in- 


DigitizGd  by 


\'e8tjgate  the  conduct  of  corpora- 
tions chartered  by  it,  and  the  con- 
duct of  public  officers.  In  this  case 
such  conduct  is  not  in  question,  as 
the  parties  investigated  are  private 
parties  as  distinguished  from  cor- 
porations and  public  officers. 

As  the  investigation  in  question 
was  wholly  unwarranted  and  illegal, 
appellant,  as  a  taxpayer,  has  a  right 
to  resort  to  a  court  of  equily  to  pre- 
vent the  niisappli  cation  of  public 
funds  in  the  payment  of  the  ex- 
penses of  such  an  investigation. 
Fergus  v.  Bussel,  270  111.  304,  110 
N.  E.  130,  Ann.  Cas.  1916B,  1120. 

As  the  enti^  act  of 

;;^":r.'^:7«-t  legialaUon  is  void, 
oi^xp«n»c«  all  expenses  made  m 
i^t£!!tiira!uoB.  such  investigation 
are  illegal,  and  their 
payment  should  be  restrained  under 
the  allegations  of  this  bill. 

There  is  no  charge  or  intimation, 
in  the  bill  of  complaint  that  any 
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member  of  the  committee  has  made 
or  intends  to  make  any  charge  or 
claim  for  his  personal  expenses,,  to 
be  paid  out  of  such  appropriation. 
The  bill  appropriating  the  money 
only  appropriates  mon^  for  neces- 
sary expenses  of  the  committee,  and 
we  are  not  to  understand  hy  that 
that  anything  but  the  necessary  and 
legitimate  expenses  will  be  charged 
for  and  paid.  However,  this  is  im- 
material, as,  under  our  holding,  the 
whole  expenses  of  this  investigation 
were  unvrarranted. 

The  court  erred  in  refusing  to" 
allow  the  bill  to  be  filed.  The  de- 
cree is  therefore  reversed,  and  the 
cause  remanded,  with  directions  to 
allow  the  bill  to  be  filed  and  to  per-' 
mit  an  amendment  as  to  the  second 
feature  of  the  bill  if  appellant  shall 
see  fit  to  so  amend. 

Reversed  and  remanded,  with  di- 
rections. 


ANNOTATION. 


Power  of  legislative  to  invettigate  conduct  ol  fnivaU  penon,  oofi^oraliDB,  or, 

nnnramni* 


I.  General  rule,  1341. 
II.  Investigation  within  power  of  legis- 
lature. 1342. 
ni.  Investi^tion  not  within  pow«r  «f 
loKisIatnre,  1348. 

/.  Oenerat  rule. 

The  rule  deducible  from  the  authori- 
ties seems  to  be  that  the  power  of  a 
legislature  to  investigate,  through  a 
committee  or  commiBsiOD,  l^e  affairs 
of  a  private  person,  corporation,  or  in- 
stitation,  exists  only  when  such  af- 
fairs are  directly  related  to  the  legiti- 
mate subjects  of  legislation.  As  is 
aaid  in  the  reported  case  (Greenfield 
V.  RussEL,  ante,  1834) ,  a  legislature  has 
power  to  obtain  information  concerning 
any  subject  on  which  it  has  power  to* 
legislate,  with  a  view  to  its  enlighten- 
ment and  guidance,  but  it  cannot  vio- 
late the  constitutional  rights  of  any 
institution  or  individual  by  conduct- 
ing a  public  and  judicial  investigation 
of  any  charges  made  against  such  per- 
son or  institution  under  the  pretense 


or  cloak  of  its  power  to  investigate  for 
the  purpose  of  legislation.  See  Ihe- 
fotlowing  cases  which  support  the 
general  rule:  Kilboum  v.  Thimtpson 
(1881)  108  U.  &  168,  26  L.  ed.  S77, 
limiting  and  partly  overruling  Ander- 
son  V.  Dunn  (1821)  6  Wheat.  (U.  S.) 
204,  e  L.  ed.  242;  Re  Pacific  R.  Com- 
miasion  (1887)  12  Sawy.  659,  82  Fed. 
241;  Re  Bunkers  (1906)  1  Cal.  Aj>p. 
61,  81  Pac.  748;  Burnham  v.  Morrissey 
(1869)  14  Gray  (Mass.)  226,  74  Am. 
Dec.  676;  Wright  v.  Lothrop  (1889) 
149  Mass.  S86.  21  N.  E.  963;  Sheppard 
V.  Bryant  (1906)  191  Mass.  591,  78  N. 
E.  394,  6  Ann.  Cas.  802.  And  see  the 
reported  case  (Gkeenpield  v.  Rusm, 
ante,  1834).  See  also  Interstate  Com- 
merce Commission  v.  Harriman  (1908) 
211  U.  a  407,  53  L.  ed.  263.  29  Sup.  Gt. 
Rep.  116;  Weber  v.  Lane  (1903)  99 
Mo.  App.  68,  71  S.  W.  1099;  Allen  v. 
Buchanan  (1873)  »  Phila.  (Pa.)  283; 
Re  Railway  Porters'  Club  (1906)  11 
n.  C.  398.   Compare  Commercial  ft  F. 
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Bank  t.  Worth  (1896)  117  N.  C  146, 
30  ULA.  261,  2S  S.  E.  160. 

It.  Inveatifiation  UfMhta  power  of  leffin- 
UUure. 

The  affairs  of  corporations  subject 
to  the  control  of  the  legislature  may 
be  investigated  by  its  committee  with 
a  view  to  the  modification  or  r^al 
of  their  charters.  Bumham  v.  Mor- 
rissey  (1869)  14  Gray  (Mass.)  226,  74 
Am.  Dec.  676.  Compare  Allen  v.  Bu- 
chanan (1873)  9  Phila.  (Pa.)  283,  cited 
infra  in  subdivision  III.,  "Investiga- 
tion not  within  power  of  legislature." 

In  Wright  v.  Lothrop  (1889)  149 
Mass.  385.  21  N.  E.  963,  it  was  held 
that  a  committee  of  the  state  house  of 
representatives  had  the  power  to  in- 
vestigate the  advisability  of  making 
tenants  at  will  liable  for  damages 
from  fire  caused  by  their  carelessness. 

So,  a  legislative  committee  may  be 
authorized  to  conduct  an  investigation 
concerning  the  monopoly  of  the  coal 
market,  with  a  view  to  rraiedial  legis- 
latioA.  Sheppard  V.  Bryant  (1906)  191 
Mass.  591,  78  N.  E.  394,  6  Ann.  Gaa. 
802,  wherein  the  court  said:  'The 
committee .  was  appointed  while  the 
community  was  suffering  from  the  con- 
sequences of  the  great  coal  strike  of 
1902.  The  duties  of  the  committee,  as 
expressed  in  the  joint  order  under 
which  it  was  appointed,  were  to  in- 
vestigate the  conditions  under  which 
coal  is  received,  supplied,  and  sold  in 
the  city  of  Boston  and  vicinity.  To 
ascertain  if  any  attempt  is  being  made, 
or  has  been  made,  to  prevent  coal  from 
being  transported  to  and  delivered  at 
its  destination,  or  placed  on  the  mar- 
ket as  speedily  as  it  might  be,  and  to 
determine  whether  the  high  prices  at 
which  coal  is  sold  and  has  been  sold 
are  unavoidable,  or  the  result  of  an 
attempt  on  the  part  of  the  dealers,  at 
wholesale  or  retail,  to  make  excessive 
profits.'  Subsequently,  before  the 
hearing,  the  committee  was  ordered 
to  extend  the  investigation  'through- 
out the  commonwealth,'  and  to  inves- 
tigate and  ascertain  whether  vessels 
or  barges  loaded  with  coal  have  been 
held  or  detained  in  harbors  or  at 
wharves  for  an  unreasonable  time  be- 
fore being  unloaded.'  It  is  very  evi- 
dent that  the  legislature,  in  view  of 


the  state  of  things  then  and  imme- 
diately theretofore  existing  in  this 
community  as  to  the  lack  of  coal,  was 
thorough^  aroused,  and,  with  a  view 
to  some  legislation,  was  determined, 
if  possible,  to  probe  to  the  bottom  the 
circumstances  relating  to  the  supply 
of  coal.  The  order  was  very  sweep- 
ing. Under  it  the  committee  properly 
could  inquire  into  the  conduct  of  ever^' 
coal  dealer  in  the  commonwealth,  so 
far  as  it  related  to  receiving,  supply- 
ing, or  selling  coal,  or  holding  or  de- 
taining or  unloading  coal  barges  at 
the  harbors  or  wharves." 

In  Re  Bunkers  (1905)  1  CaL  App.  61. 
81  Pac.  748,  it  appeared  that  a  cer- 
tain statute  (Civil  Code,  §  383)  pro- 
vided as  follows:  "The  legislature, 
or  either  branch  thereof,  may  examine 
into  the  affairs  and  condition  of  any 
corporation  in  this  state  at  all  times: 
and,  for  that  purpose,  any  committer 
appointed  by  the  legislature,  or  either 
branch  thereof,  may  administer  all 
necessary  oaths  to  the  directors,  of- 
ficers, and  stockholders  of  such  cor- 
poration, and  may  examine  them  on 
oath  in  relation  to  the  affairs  and  con- 
dition thereof;  and  may  examine  the 
safes,  books,  papers,  and  documents 
belonging  to  such  corporation,  or  per- 
taining to  its  affairs  and  condition, 
and  compel  the  production  of  keys, 
books,  papers,  and  documents  by  sum- 
mary process,  to  be  Issued  on  applica- 
tion to  any  court  of  record  or  any 
judge  thereof,  under  such  rules  and 
regulations  as  the  court  may  pre- 
scribe." It  was  held  that  a  committee 
of  the  legislature  had  the  power  to- 
investigate  the  affairs  of  building  and 
loan  corporations,  and  that  a  member 
of  the  committee  was  acting  as  a  legis- 
lator when  serving  on  it  to  the  extent 
that  he  might  be  convicted  of  bribery 
as  a  member  of  the  legislature.  The 
court  said:  "What  the  limit  is  o£>the 
powers  which  may  be  exercised  under 
these  provisions  of  the  Constitution 
and  the  statute  is  not  necessary  now 
to  prescribe.  But  whatever  that  limit 
may  be,  we  are  clearly  of  the  opinion 
that  it  was  not  reached  by  the  com- 
mittee of  the  legislature  in  entering 
upon  an  investigation  of  the  affairs  of 
the  corporation  mentioned  in  the  in* 
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dictment,  which  investigation  we  must 
presume  was  either  within  its  regular 
and  ordinaiy  duties  under  standing 
rules  of  the  senate,  or  was  specially 
devolved  upon  it  by  that  body.  It  the 
legislature  cannot  exercise  this  power 
through  a  committee,  it  had  not  the 
power  to  create  a  board  of  commis- 
sioners of  loan  associations  upon 
which,  by  the  Act  of  March  23,  1893 
(Stat.  1893,  p.  299),  even  greater 
powers  are  conferred  than  were  al- 
leged to  have  been  assumed  by  the 
legislative  committee  of  which  peti- 
tioner was  a  member.  Similar  powers 
also  are  being  exercised  by  the  bank 
commissioners  and  other  bodies  cre- 
ated by  the  legislature.  The  argument 
which  would  destroy  the  power  of  the 
legislature,  through  its  committees,  to 
inquire  into  the  affairs  of  corpora- 
tions, with  a  view  to  correct  corporate 
abuses,  would  also  destroy  the  power 
.of  the  commission  created  by  it  for 
that  purpose.  But  such  exercise  of 
legislative  power  has  been  long  exer- 
cised and  universally  acquiesced  in, 
and  is,  we  think,  unquestionably  in- 
trenched in  our  system  of  govern- 
ment" ' 

Where  the  board  of  aldermen  of  a 
city  appointed  a  committee  to  investi- 
gate charges  made  against  a  dram- 
Bh(H>  keeper  in  such  city,  it  was  held 
that  the  appointment  was,  within  the 
board's  discretion,  and  that  it  was  not 
liable  for  the  resulting  injury  to  the 
plaintiff's  business  unless  the  mem- 
bers of  the  board  were  actuated  by 
malice.  Weber  v.  Lane  (1903)  99  Mo. 
App.  69,  71  S.  W.  1099. 

In  the  case  of  Re  Railway  Porters* 
Club  (1905)  11  a  C  898,  it  was  held 
that  a  commissioner  mijj^t  be  appoint- 
ed by  the  lieutenant  governor  in  coun- 
cil, under  authority  of  statute,  to  in- 
vestigate societies  incorporated  under 
the  Benevolent  Societies  Act.  The 
court  said:  *'The  power  of  the  lieu- 
tenant governor  in  council  to  dissolve 
these  Bocietiea  is  one  of  the  powers  of 
goramment,  exercisable — under  the 
autlioritr  of  a  legislative  raactment — 
by  tiie  executive  of  the  province.  The 
investigation  of  the  facts,  the  delibera- 
tion on  the  facts,  leading  to  a  conclu- 
sion «n  the  question  whether  the  pow- 


ers shall  be  exercised,  as  well  as  thc 
xietermination  to  exercise  it,  and  the 
executive  act  in  which  the  determina- 
tion culminates,  are  all  matters  which', 
in  the  language  of  the  section,  are 
'connected  with  the  good  government 
of  this  province;'  and,  in  my  opinion, 
are  as  well  matters  concerning  and 
connected  with  the  conduct  of  the 
'public  business'  of  the  province." 

In  Commercial  &  F.  Bank  v.  Worth 
(1895)  117  N.  C.  146,  30  L.R.A.  261. 
23  S.  E.  160,  it  seems  to  have  been  held 
that  a  committee  of  the  legislature 
might  be  clothed  with  the  power  to 
investigate  all  matters  growing  out 
of  litigation  and  all  other  troubles  be- 
tween a  specific  woman  and  her  hus- 
band, and  all  other  persons  and  things 
concerning  or  in  any  other  way  apper- 
taining to  her  matters  in  connection 
with  the  litigation. 

HI.  inveaUgatloH  not  within  power  of 
legtatature. 

In  Kilboum  v.  Thompson  (1880)  103 
U.  S.  168,  26  L.  ed.  877,  it  appeared 
that  the  firm  of  Jay  Cooke  &  Ck)mpany 
were  debtors  of  the  United  States,  and 
it  was  alleged  that  they  were  inter- 
ested in  a  "real-estate  pool"  in  the  city 
of  Washington,  and  that  the  trustee  of 
their  estate  and  effects  had  made  a 
settlement  of  their  interest  with  the 
associates  of  the  firm,  to  the  disad- 
vantage and  lose  of  numevoos  credit- 
ors, Including  the  government  of  the 
United  States.  The  House  of  Repre- 
sentatives, by  a  resolution  reciting 
these  facts,  authorized  the  Speaker  to 
appoint  a  committee  of  five  to  inquire 
into  the  matter  and  history  of  said 
"real-estate  pool,"  and  the  character 
of  the  settl^eh^  with  the  amount  of 
the  property  involved,  in  which  Jay 
Cktoke  &  Company  were  interested,  and 
the  amount  paid,  or  to  be  paid,  in  said 
settlement,  with  power  to  send  for 
persons  and  papers,  and  report  to  the 
House.  The  committee  was  appointed 
and  organized,  and  proceeded  to  make 
the  inquiry  directed.  A  subpoena  was 
issued  to  one  Kilboum,  commanding 
him  to  appear  before  the  committee  to 
testify  and  be  examined  touching  the 
matters  to  be  inquired  into,  and  to 
bring  with  him  certain  designated  rec- 
ords, papers,  and  maps  relating  to  the 
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Inquiry.  Kilbourn  appeared  before 
the  committee,  and  was  asked  to  state 
the  names  of  the  five  members  of  the 
real-estate  pool,  and  where  each  re- 
sided, and  he  refused  to  answer  the 
question,  or  to  produce  the  books 
which  fiad  been  required.  The  com- 
mittee reported  the  matter  to  the 
House,  and  it  ordered  the  Speaker  to 
i.ssu^.hi3  warrant,  directed  to  the  ser- 
geant iitarms^  to  arrest  Kilbourn,  and 
bring  him  before  the  bar  of  the  House, 
to  answer  why  he  should  not  be  pun- 
ished for  contempt.  On  being  brought 
before  the  House,  Kiiboum  persisted 
in  his  refusal  to  answer  the  question, 
and  to  produce  the  books  and  papers 
i-equired.  He  was  thereupon  held  to 
be  in  contempt,  and  committed  to  the 
custody  of  the  sergeant  at  arms  until 
he  should  signify  his  willingness  to 
appear  before  the  committee  and  an- 
swer the  question  and  obey  the  aub- 
pcena  duces  tecum;  and  it  was  ordered 
that,  in  the  meantime,  the  sergeant  at 
urma  should  cause  him  to  be  confined 
in  the  common  jail  of  the  District  of 
Columbia.  He  was  accordingly  con- 
fined in  that  jail  for  forty-five  daya, 
when  he  was  released  on  habeas  cor- 
pus by  the  chief  justice  of  the  supreme 
court  of  the  District  of  Columbia.  On 
his  release  he  brought  suit  against 
the  Speaker  of  the  House  the  members 
of  the  committee,  and  the  sergeant  at 
arms  for  his  forcible  arreat  and  c<m- 
flnement.  The  defendants  pleaded  the 
facts  recited,  to  which  plea  the  plain- 
tiff demurred.  The  demurrer  was 
overruled,  and  judgment  ordered  for 
the  defendants.  On  a  writ  of  error  to 
the  United  States  Supreme  Court  the 
judgment  was  affirmed  as  to  all  the 
defendants  except  the  sergeant  at 
arms.  They,  being  members  of  the 
House,  were  held  to  be  protected  from 
prosecution  for  their  action.  But,  as 
to  Thompson,  the  judgment  was  re- 
versed, and  the  cause  remanded  for 
further  proceedings.  In  the  Supreme 
Court  the  questions  involved  received 
thorough  consideration;  and  it  was 
held  that  the  subject-matter  of  the 
investigation  was  judicial,  and  not 
legislative,  and  that  there  was  no  pow- 
er in  Congress,  or  in  either  House,  on 
the  allegation  that  an  insolvent  debtor 


of  the  United  States  was  interested  in 
t:  private  business  pilrtnership,  to  in-c 
vestigate  the  affairs  of  that  partner- 
ship, and,  consequently,  no  authority 
to  compel  a  witness  to  testify*  on  the 
subject.    The  court  said :    "In  all  the 
argument  of  the  case  no  suggestion 
ban  been  made  of  what  the  House  of 
Representatives  or  the  Congress  could 
have  done  in  the  way  of  remedying 
the  wrong  or  securing  the  creditors  of 
Jay  Cooke  &  Company,  or  even  the 
United  States. .  Was  it  to  be  simply 
a  fruitless  investigation  into  the  per- 
sonal affairs  of  individuals?    If  so, 
the  House  of  Representatives  had  no 
power  or  authority  in  the  matter  more 
than  any  other  equal  number  of  gen- 
tlemen  interested   for  the  govern- 
ment of  their  country.  By  *fruit- 
lesB*  we  mean  that  it  coald  resoU 
in  no  valid  legislation  on  the  sub- 
ject to  which  the  inquiry  referred. 
What  was  this  committee  charged 
to  do?    To  inquire  into  the  nature 
and  history  of  the  real-estate  pooL 
How  indefinite!    What  was  the  real- 
estate  pool?   Is  it  charged  with  any 
crime  or  offense?    If  so,  the  cmtrts 
alone  can  punish  the  members  of  it. 
Is  it  charged  with  a  fraud  against  the 
government?  Here,  again,  the  courts; 
and  they  alone,  can  afford  a  remedy. 
Was  it  a  corporation  whose  powers 
Congress  could  repeal?   There  is  no 
suggestion  of  the  kind.    The  word 
*pool,*  in  the  sense  here  used,  is  of 
modem  date,  and  may  not  be  well  un- 
derstood ;  but  in  this  case  it  can  mean 
no  more  than  that  certain  individuals 
are  engaged  in  dealing  in  real  estate 
as  a  commodity  of.  traffic;  and  the 
gravamen  of  the  v;hole  proceeding  is 
that  a  debtor  of  the  United  States  may 
be  found  to  have  an  interest  in  the 
pool.  Can  the  rights  of  the  pool,  or  of 
its  members,  and  the  rights  bf  the 
debtor,  and  of  the  creditor  of  the  debt- 
or, be  determined  by- the  report  of  a 
committee  or  by  an  act  of  Congress? 
If  they  cannot,  what  authority  has  ibe 
House  to  enter  upon  this  investiga- 
tion into  the  private  affaini  of  indi- 
viduals who  hold  no  office  under  the 
government?   .  .   .  We  are  of  opin- 
ion ..   .  that  the  resolution  of  the 
House  of  Representatives  aathoriiing 


Digitized  by 


ANNO.-^PRIVATE  INSTITUTION— POWER  TO  INVESTIGATE.  1345 


the  investigation  was  in  excess  of  the 
power  conferred  on  that  body  by  the 
Constitution;  that  the  committee, 
therefore,  had  no  lawful  authority  to 
require  Kilbourn  to  testify  as  a  wit- 
ness beyond  what  he  voluntarily  chose 
to  tell;  that  the  orders  and  resolution 
of  the  House,  and  the  warrant  of  the 
Speaker,  under  which  Kilbourn  was 
imprisoned,  are,  in  like  manner,  void 
for  want  of  jurisdiction  in  that  body, 
and  that  his  imprisonment  was  with- 
out any  lawful  authorify." 

The  foregoing  case  was  followed 
Re  Pacific' R.  Commission  (1887)  12 
Sawy.  669,  82  Fed.  241,  wherein  the 
court  was  called  on  to  consider  the 
right  of  a  legislative  commission  to  in- 
vestigate the  private  affairs,  books, 
and  papers  of  the  officers  and  em- 
ployees of  railroads  which  had  re- 
ceived aid  from  the  United  States. 
After  discussing  the  Kilbourn  Case, 
and  holdiijg  that  the  commission  war. 
without  authority  to  make  the  investi- 
gation, the  court  said:  "This  case 
will  stand  for  all  time  as  a  bulwark 
against  the  invasion  of  the  right  of 
the  citizen  to  protection  in  his  private 
affairs  against  the  unlimited  scrutiny 
of  investigation  by  a  congressional 
committee.  The  courts  are  open  to 
the  United  States  as  they  are  to  the 
private  citizen,  and  both  can  there  se- 
cui^  by  regular  proceedings,  ample 
protection  of  all  rights  and  interests 
which  are  entitled  to  protection  under 
a  government  of  a  written  Gonstitn- 
tion  and  laws.  The  act  of  Congress 
not  only  authorizes  a  searching  in* 
vestigation  into  the  methods,  affairs, 
r,Dd  business  of  the  Central  Pacific 
Railroad  Company,  but  it  makes  it 
the  duty  of  the  railway  commission  to 
inquire  Into,  ascertain,  and  report 
whether  any  of  the  directors,  officers, 
or  employees  of  that  company  have 
been,  or  are  now,  directly  or  indirect^ 
ly,  interested,  and  to  what  extent,  in 
any  railroad,  steamship,  telegraph, 
express,  mining,  construction,  or  other 
business  company  or  corporation,  and 
with  which  any  agreements,  under- 
takings, or  leases  have  been  made  or 
entered  into.  There  are  over  100  of- 
^cers,  principal  and  minor,  of  the  Cen- 
tral Pacific  Railroad  Company,  and 
9  A.L.R.— 86. 


nearly  6,000  employees.  It  is  not  un- 
reasonable to  suppose  that  a  large 
portion  of  these  have  some  interest, 
as  stockholders  or  otherwise,  in  some 
other  company  or  corporation  with 
which  the  rallwi^  company  may  have 
an  agreement  of  sonie  kind,  and  it 
would  be  difficult  to  state  the  extent 
to  which  the  explorations  of  the  com- 
mission into  the  private  affairs  of 
these  persons  may  not  go  if  the  man- 
date of  the  act  could  be  fully  carried 
out.  But,  in  accordance  with  the  prin- 
ciples declared  in  the  case  of  Kilbourn 
V.  Thompsoi^  and  the  equally  impor- 
tant doctrines  announced  in  Boyd  v. 
United  States  (1886)  116  U.  S.  616, 
29  L.  ed.  746,  6  Sup.  Ct.  Rep.  624,  the 
commission  is  limited  in  its  inquiries 
as  to  the  interest  of  these  directors, 
officers,  and  employees  in  any  other 
business,  company,  or  corporation,  to 
such  matters  as  these  persons  may 
choose  to  disclose.  They  cannot  be 
compelled  to  open  their  books,  and  ex- 
pose such  other  business  to  the  inspec- 
tion and  examination  of  the  commis- 
sion. They  were  not  prohibited  from 
engaging  in  any  other  lawful  busi- 
ness because  of  their  interest  in  and 
connection  with  tiie  Central  Pacific 
Railroad  (Company,  and  that  other 
buBinees  might  as  well  be  the  con- 
struction and  management  of  other 
railroads  as  the  planting  of  vines,  or 
the  raising  of  fruit,  in  which  some  of 
those  directors  and  officers  and  em- 
ployees have  been  in  fact  engaged. 
And  th^  are  entitled  to  the  same  pro- 
tection and  exemption  from  inquisi- 
torial investigation  into  such  business 
as  any  other  citizens  engaged  in  like 
business." 

In  Interstate  Commerce  Commission 
V.  Harriman  (1908)  211  U.  &  407,  63 
L.  ed.  253,  29  Sup.  Ct.  Rep.  116,  the 
power  of  Congress  to  regulate  the  op- 
eration of  interstate  carriers  was  con- 
sidered and  the  court,  in  discussing 
the  right  of  a  commission,  appointed 
by  Congress,  to  make  investigations, 
said:  "The  purposes  of  tiie  act  for 
which  the  commission  may  exact  evi- 
dence embrace  only  complaints  for 
violation  of  the  act,  and  Investigations 
by  the  commission  upon  matters  that 
might  have  been  made  the  object  of 
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complaint.  As  we  already  have  im- 
plied, the  main  purpose  of  the  act  was 
to  regulate  the  interstate  business  of 
carriers,  and  the  secondary  purpose, 
that  for  which  the  commission  was 
established,  was  to  enforce  the  regula* 
tions  enacted.  Thesej  in  our  opinion, 
are  the  purposes  referred  to ;  in  other 
words,  the  power  to  require  testimony 
is  limited,  as  it  usually  is  in  English- 
speaking  countries,  at  least,  to  the 
only  cases  where  the  sacrifice  of  pri- 
vacy is  necessary, — ^those  where  the  in- 
vestigations concern  a  specific  breach 
of  the  law." 

In  the  reported  case  (Greenfield  v. 
RUBSEL,  ante,  1384)  it  is  held  that  a 
Joint  resolution  of  the  Illinois  general 
assembly,  providing  for  the  appoint- 
ment of  a  committee  to  investigate  a 
certain  church  and  the  overseer  or 
pretended  owner  thereof,  is  unconsti- 
'  tutional,  it  appearing  that  the  resolu- 
tion was  not  adopted  with  a  view 
to  have  the  committee  investigate 
charges  of  misdoings  by  the  church 
and  its  overseer,  and  for  the  purpose 
of  future  legislation  if  the  same 
should  be  deemed  advisable. 

In  Allen  v.  Buchanan  (1873)  9 
Phila.  (Pa.)  283,  it  appeared  that  a 
legislative  committee  investigated  the 
affairs  of  a  medical  college,  and,  on 
reconunendatiOB  of  the  committee,  an 


act  was  passed,  repealing  the  charter 
of  the  corporation.  In  holding  that 
the  repeal  was  void,  the  court  said: 
"The  recital  in  the  preamble  of  the 
Act  of  1872,  that  it  had  been  ascer^ 
taiaed  by  evidence  produced  before  a 
committee  of  the  senate,  that  the 
Eclectic  Medical  College  had  been 
guilty  of  unlawful,  discreditable,  and 
dangerous  acts,  on  which  the  repeal 
was  thereupon  declared,  does  not  help 
the  case.  The  committee  had  no  judi- 
cial power,  and  could  not  turn  i*se\t 
into  a  court  of  justice  to  take  jurisdic- 
tion, summon,  and  try  the  corporation 
for  its  offenses.  It  was  but  a  portion 
of  the  legislative  body  itself,  charged 
with  a  function,  merely  ancillary  to 
legislation.  Its  judgment  was  no  more 
than  the  judgment  of  the  body  con- 
ferring upon  it  the  power  of  inquiry. 
The  Act  of  1872,  repealing  the  charter, 
was  therefore  without  legislative  force 
and  void.  The  corporation  is  entitled 
to  a  trial  in  due  course  of  law,  to  as- 
certain its  breach  of  du^,  before  its 
charter  can  be  taken  away.  A  fran- 
chise is  a  valuable  privilege,  and  is 
property  in  the  contemplation  of  law; 
and  the  body  possessing  it  is  as  much 
entitled  to  a  judicial  determinacion  of 
its  right  or  want  of  right,  to  hold  it, 
as  a  natural  person  is  of  hia  right  to 
his  lands  or  his  goods."       E.  C.  B. 


ADDIS  BRYAN,  Appt, 

V. 

IRA  COMSTOCK. 

ArhansM  Sufnvms  Court  — AprU  13,  1020, 

(—  Ark.  — ,  220  S.  W.  475.) 

Arrest  —  at  nl^ht  —  validity  —  liability  of  offlcer. 

The  arrest  late  at  night  of  a  reputable  citizen  of  the  community  for 
driving  his  automobile  without  the  necessary  lights,  refusing  to  permit 
him  to  make  bail,  and  lodging  him  in  jail  because  of  unwillingness  to  dis- 
turb a  magistrate,  is  an  abuse  of  discretion  rendering  the  officer  liable 
in  damages. 

ISee  note  on  this  question  beginmng  on  page  1850.] 
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(—  Ark.        tiO  B.  W.  i75.) 

Appeal  by  defendant  from  a  judgment  of  the  Circuit  Court  for  Craw- 
ford County  (Cochran,  J.)  in  favor  of  plaintiff  in  an  action  brought  to 
recover  damages  for  his  alleged  illegal  and  wrongful  arrest  and  imprison- 
ment. Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  W.  H.  Neal  and  Evans  &    one  lighted  lamp,  which  shall  be  sa 


Evans,  for  appellant : 

The  provisions  of  the  Motor  Vehicle 
Law  are  made  not  only  to  enable  the 
driver  to  proceed  with  safety,  bnt  also 
to  protect  other  users  of  the  public 
highway. 

Babbitt,  Motor  Vehicles,  §  409. 

Defendant  had  the  right,  and  it  was 
his  duty,  to  arrest  the  ptaintiff. 

2  Hale,  P.  C.  p.  95;  11  R.  C.  L.  pp. 
800,  801 ;  Leger  v.  Warren,  62  Ohio  St. 
500,  51  L.R.A.  193,  78  Am.  St.  Rep.  738, 
57  N.  E.  506  ;  3  Cyc.  859;  Huber  v. 
Walker,  62  Pa.  Super.  Ct.  299;  Drifoos 
V.  Jonesboro.  107  Ark.  102,  154  S.  W. 
196;  Ex  parte  Williams,  99  Ark.  476, 
138  S.  W.  985;  Tiyou  v.  Pingree,  112 
Mich.  338,  37  L.R.A  222,  67  Am,  St. 
Rep.  898,  70  N.  W.  905;  Howard  v. 
State,  137  Ark.  Ill,  208  S.  W.  298;  St. 
Louis,  I.  M.  &  S.  R.  Co.  v.  Hudson.  95 
Ark.  606,  180  S.  W.  534. 

Messrs.  Sam  R.  Chew  and  C  M. 
Wofford  for  appellee. 

Smith,  J.,  delivered  the  opinion  of 
the  court: 

Appellant  was  deputy  constable 
of  Van  Buren  township,  Crawford 
county,  and  on  the  night  of  Septem- 
ber 21, 1918,  arrested  appellee  upon 
the  alleged  false  charge  of  being 
drunk  and  of  running  his  automo- 
bile without  headlights,  and  this  suit 
was  brought  to  recover  damages  on 
that  account.  There  was  a  verdict 
and  judgment  for  $500,  from  which 
comes  this  appeal. 

When  appellee  was  arrested  he 
was  carried  to  jail,  and  the  charge 
then  preferred  against  him  was  that 
of  being  drunk,  but  it  is  not  now 
claimed  that  he  was  drunk,  and  no 
justification  of  appellant's  action  is 
made  on  that  ground.  It  is  insisted 
that  appellee  violated  the  statute 
which  requires  that  "every  motor 
vehicle  shall  carry  during  the  peri- 
od from  sunset  to  one  hour  before 
sunrise,  at  least  two  lighted  lamps, 
showing  white  lights  visible  at  least 
200  feet  in  the  direction  towards 
which  each  motor  vehicle  is  proceed- 
ing, and  shall  also  eachibit  at  least 


situated  as  to  throw  a  red  light  visi- 
ble in  the  reverse  direction."  Pub. 
Acts  1911,  p.  94,  §  4.  Act  134. 

It  is  not  denied  that  the  tail  light 
of  appellee's  car  was  shining,  as 
was  also  one  of  the  front  lights,  but 
it  is  said  that  only  one  of  the  front 
lights  was  shining,  and  that  appel- 
lee was  therefore  guilty  of  a  misde- 
meanor, in  that  both  front  lights 
were  not  shining.  It  appears,  how- 
ever, that  appellee  was  tried  upon 
this  charge  and  acquitted,  and  at 
the  trial  from  which  this  appeal 
comes  the  jury  was  told  that  appel- 
lant had  the  right,  and  that  it  was 
his  duty,  to  arrest  appellee,  and  that 
he  would  not  be  liable  in  damages 
for  such  arrest  if  appellee  "was 
operating  an  automobile  on  the 
streets  or  highways  without  having 
at  least  two  lighted  lamps  showing 
white  lights  visible,"  etc.  We  may 
assume,  therefore,  that  appellee  was 
not,  in  fact,  guilty  of  that  offense 
alleged  to  have  been  conunitted  in 
appellant's  presence. 

According  to  appellee,  the  circum- 
stances of  his  arrest  were  as  fol- 
lows: He  and  a  young  lady,  who 
was  his  fianc^,  and  who  became  his 
wife  before  the  trial  in  the  court  be- 
low, had  read  a  book  upon  which  a 
moving  picture  play  was  based, 
which  was  then  being  shown  in  Ft. 
Smith,  and  they  drove  to  that  city 
for  the  purpose  of  seeing  the  pic- 
ture. They  arrived  somewhat  late 
and  were  unable  to  obtain  seats,  so 
they  waited  for  and  attended  the 
second  show.  Before  the  show  was 
over  they  concluded  they  might  be 
late  in  reaching  the  young  lady's 
home,  so  they  1^  the  theater  before 
the  performance  was  ended.  In 
driving  to  Van  Buren  from  Ft 
Smith  appellee  discovered  that  a  car 
was  behind  him,  and  during  the 
trip  over  he  several  times  drove  his 
car  over  to  Uie  aide  of  the  road  to 
permit  the,  other  car  to  pass,  but  it 
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did  not  do  so.  When  he  arrived  in 
Van  Buren  he  stopped  his  car  for 
some  purpose  in  front  of  the  court- 
house, whereupon  appellant,  who 
proved  to  have  been  the  driver  of  the 
car  which  had  followed  Yam,  came  to 
his  car  and  pulled  him  out  of  it,  and 
told  him  he  was  under  arrest.  Ap- 
pellee is  hard  of  hearing,  and  did 
not  at  first  understand  what  was 
happening,  but,  when  told  that  he 
was  being  arrested,  demanded  to 
know  the  cause,  but  the  requested 
information  was  not  given  him.  He 
asked  to  be  allowed  to  take  the 
young  lady  to  her  home,  and  asked 
the  officer  to  accompany  him  to  her 
home  for  that  purpose,  but  appel- 
lafli  refused  to  do  so,  and  proceeded 
to  take  appellee  to  jail,  while  the 
young  lady  was  left  unattended  in 
the  car.  Appellee  asked  the  privi- 
lege of  makhig  bond,  and  also  asked 
that  his  father,  who  was  then  living 
in  Ft  Smith,  be  telephoned,  and  his 
phone  number  was  furnished  for 
that  purpose;  but  neither  of  these 
requests  was  granted.  Upon  reach- 
ing the  jail  appellant  reported  to  the 
jailer  tiiat  he  had  a  drunken  man 
whom  he  wanted  locked  up  for  the 
night,  and  that  formal  charge 
against  the  drunken  man  would  be 
preferred  the  following  morning. 
Appdlee  was  locked  in  jail  and  de- 
tained there  for  from  twenty  to 
forty  minutes.  The  jailer  knew, 
when  the  prisoner's  name  was  fur- 
nished and  entered  by  him  on  the 
jail  books,  that  his  prisoner  was  a 
member  of  a  well-known  and  re- 
spectable family  which  for  many 
years  had  resided  in  that  county, 
and  having  some  misgivings  about 
what  had  happened,  he  reported  the 
occurrence  to  the  sheriff.  Fortu- 
nately, the  sheriff  was  a  man  of  dis- 
cretion, and  he  went  at  once  to  the 
jail  and  had  appellee  released  and 
carried  him  to  his  home,  where  he 
spent  the  night,  and  the  next  morn- 
ing gave  him  his  breakfast,  after 
which  appellee  and  the  sheriff  set 
out  in  search  of  the  automobile, 
which  they  found  in  a  garage,  where 
it  had  been  taken  by  appellant  after 
having  put  appellee  in  jail. 
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Appellant  attempted  to  justify  his 
conduct  by  stating  that  the  trafHc 
laws  both  of  the  state  and  of  the 
city  of  Van  Buren  were  being  fla- 
grantly violated  by  many  autoists  at 
night,  and  he  had  been  instructed  by 
the  justice  of  the  peace  of  the  town- 
ship to  break  up  uiis  unlawful  prac- 
tice. The  court  permitted  the  intro- 
duction of  this  testimony  as  tending 
to  show  appellant's  good  faith.  Ap- 
pellant admitted  that  appellee  re- 
quested to  be  allowed  to  make  bail, 
and  that  he  be  carried  before  the 
justice  of  the  peace  for  that  pur- 
pose; but  appellant  says  he  did  not 
comply  with  the  request  because  the 
hour  was  late,  dnd  he  had  been  in- 
structed by  the  justice  of  the  peace 
not  to  disturb  him,  and  that  if  any 
violators  of  the  law  were  arrested  at 
night  to  confine  them  in  jail  until 
the  following  morning.  According 
to  appellee,  the  arrest  occurred 
about  11  P.  M.,  while,  according  to 
appellant,  the  arrest  was  made 
shortly  after  midnight. 

Exceptions  were  saved  to  the  ac- 
tion of  the  court  in  giving  and  in  re- 
fusing to  give  different  instructions; 
but  all  the  questions  raised  are  dis- 
posed of  by  the  discussion  of  ap- 
pellant's instruction  numbered  8, 
which  was  refused,  and  appellee's 
instruction  numbered  5,  which  was 
given,  which  instructions  read  as 
follows : 

"  (8)  The  defendant,  Bryan,  after 
he  arrested  the  plaintiff  without  a 
warrant,  had  no  authority  to  admit 
the  plaintiff  to  bail  for  said  offense, 
and  was  not  required  by  law  to  car- 
ry the  plaintiff  instantly  to  a  magis- 
trate at  a  late  hour  of  the  night  in 
order  that  the  magistrate  mi^t  al- 
low the  plaintiff  to  give  bail  to  an- 
swer the  charge  for  which  he  had 
been  arrested." 

"(5)  The  defendant,  as  deputy 
constable  of  Van  Buren  township, 
of  Crawford  county,  Arkansas,  was 
authorized,  under  the  law,  to  arrest 
the  plaintiff  for  any  misdemeanor 
committed  in  his  presence  in  the 
county  of  Crawford  and  state  of 
Arkansas  without  a  writ  of  arrest, 
but  upon  making  his  arrest  it  be- 
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came  and  was  the  duty  of  the  de- 
fendant to  take  plaintiff  before  some 
masristrate  and  obtain  from  the 
magistrate  a  warrant  of  arrest  and 
a  writ  of  commitment  to  the  county 
jail  in  default  of  bond,  the  amount 
of  which  said  bond  to  be  fixed  by 
said  magistrate.  Unless  you  find 
from  the  evidence  in  this  case  that 
this  was  done,  then  you  are  instruct- 
ed that  the  arrest  and  imprisonment 
was  illegal  and  actionable." 

In  testing  the  correctness  of  the 
court's  action  in  refusing  one  in- 
struction and  in  giving  the  other,  it 
will  be  borne  in  mind  that  appellee 
was  not. drunk,  nor  in  such  condi- 
tion as  io  make  it  probable  that  he 
would  commit  some  act  of  violence, 
or  might  disturb  the  peace,  or  be 
injured  himself  because  of  his  in- 
ability to  take  care  of  himself;  nor 
was  any  attempt  made  to  show  that 
unless  appellee  was  immediately 
taken  into  custody  he  would  depart 
the  jurisdiction  and  not  be  present 
when  his  presence  was  required  for 
trial. 

It  is  because  of  the  contemplation 
of  some  one  of  the  matters  just  men- 
tioned, or  of  some  reason  of  a  simi- 
lar nature,  that  the  law  confers  up- 
on a  peace  officer  the  authority  to 
make  an  arrest  without  a  warrant 
when  a  public  offense  has  been  com- 
mitted in  his  presence.  Kirby's  Dig. 
§  2119.  Where  a  peace  officer  makes 
an  arrest,  pursuant  to  the  author- 
ity of  §  2119  of  Kirby's  Digest,  it  is 
his  duty  to  carry  the  person  arrested 
forthwith  before  the  most  conven- 
ient magistrate  of  the  county  in 
which  the  arrest  is  made,  to  the 
end  that  appropriate  action  may  be 
had  for  granting  bail,  if  the  offense 
charged  is  bailable,  and  to  make  any 
necessary  order  in  regard  to  a  trial 
of  the  charge  preferred.  Kirby's 
Dig.  §  2128. 

The  purpose  of  the  statute  is  to 
promote  the  orderly  enforcement  of 
the  law,  and  it  is  not  to  be  assumed 
that,  in  giving  a  peace  officer  the 
right  to  arrest  when  a  public  offense 
is  committed  in  his  presence,  it  was 
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intended  to  diminish  or  impair  the 
constitutional  right  of  making  bail. 

Of  course,  a  peace  officer  is  clothed 
with  certain  discretion  as  to  the  con- 
ditions under  which  he  should  make 
an  arrest  without  a  warrant  for  an 
offense  committed  in  his  presence, 
and  with  what  expedition  he  should . 
carry  the  person  arrested  before  the 
officer  having  jurisdiction  of  the  of- 
fense. But  here  there  was  no  exer- 
cise of  discretion ;  rather,  there  was 
a  very  gross  abuse  of  discretion. 
Appellant  stood  upon  the  letter- of 
his  legal  right  to  make  the  arrest, 
without  the  existence  of  any  neces- 
sity for  the  strict  exercise  of  that 
right.  He  should  therefore  have 
given  appellee  the  benefit  of  the 
strict  letter  of  his  right  to  be  carried 
forthwith  before  a  magistrate;  and 
the  only  reason  given  for  denying 
appellee  this  right  was  appellant's 
unwillingness  to  disturb  the  justice 

of  the  peace.    Un-  Arr.«t-»t  m^nt 
der  the  circumstan — v«iiditj-Ma- 
ces  stated,  this  was 
not  a  sufficient  excuse  for  subjecting 
appellee  to  the  humiliation  of  being 
arrested  and  locked  in  jail. 

In  5  C.  J.  421,  it  is  said :  "But  ar- 
rests at  night  and  on  Sunday,  or  the 
eve  of  Sunday,  when  it  is  hard  to 
obtain  bail,  are  deemed  oppressive 
and  unjustifiable,  except  in  cases  of 
pressing  necessity." 

As  bearing  upon  the  officer's  duty 
in  the  circumstances  and  in  the  man- 
ner of  its  exercise,  see  Sheehan  v. 
Holcomb,  1  Tex.  App.  Civ.  Cas. 
(White  &  W.)  215;  Markey  v.  Grif- 
fin, 109  111.  App.  212;  Bishop  v. 
Lucy,  21  Tex.  Civ.  App.  326,  50  S. 
W.  1029;  Moses  v.  State,  6  Ga.  App. 
251,  64  S.  E.  699;  Linnen  v.  Ban- 
field,  114  Mich.  93,  72  N.  W.  1; 
Myers  v.  Dunn,  126  Ky.  548,  13 
L.R.A.(N.S.)  881,  104  S.  W.  352; 
Wiggins  V.  Norton,  83  Ga.  148,  9  S. 
E.  607;  Malcomson  v.  Gibbons,  66 
Mich.  459,  23  N.  W.  166. 

We  find  no  prejudicial  error  in 
the  record,  and  the  judgment  is 
therefore  affirmed. 
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Twie  at  whidi  «b  arrest  u  made  ai  affecting  ^  legality  or  laalMlilf  lor 


The  present  annotation  is  confined 

to  cases  which  pass  upon  the  legality 
of  an  arrest  or  liability  for  making  a;i 
arrest,  as  affected  by  the  hour  of  the 
day  or  the  day  of  the  week  upon  which 
it  was  made.  This  limitation,  of 
course,  exclude  certain  classes  of 
cases  which  might  be  regarded  as  fal- 
ling within  the  title  outlined,,  s'uch, 
for  example,  as  those  which  pass  up- 
on the  general  question  of  the  right 
of  an  officer  to  make  an  arrest  for  a 
crime  not  committed  in  his  presence, 
but  which  do  not  involve  any  question 
as  to  hour  of  day  or  day  of  week;  those 
which  involve  the  arrest  of  a  person 
while  in  attendance  at  court  as  a  wit- 
ness; those  where  an  arrest  is  made 
under  an  execution  after  the  expira- 
tion of  the  time  within  which  it  was 
made  returnable,  or  which  pass  upon 
the  question  whether  or  not  an  arrest 
was  made  within  a  reasonable  time 
after  the  issuing  of  a  warrant;  and 
those  where  the  arrest  was  made  dur- 
ing the  vacation  of  the  courl^  under 
a  warrant  commanding  the  officer  to 
bring  the  accused  forthwith  before 
fluch  court. 

The  general  rule  has  been  declared 
to  be  that,  in  the  absence  of  control- 
ling statute  to  the  contrary,  an.  ar- 
rest may  be  made  on  a  criminal  charge 
on  any  day  ot  the  week  and  at  any 
time  of  the  day  or  night.  See  Wil- 
liams V.  State  (1870)  44  Ala.  41;  Keith 
V.  Tuttle  (1848)  28  Me.  326;  Ex  parte 
Carroll  (1884)  9  Ohio  Dec.  Reprint, 
261;  State  v.  Smith  (1818)  1  N.  H.  346; 
and  Mackalley's  Case  (1611)  9  Coke, 
662,  77  Eng.  Reprint,  828,  which  is  set 
out  and  approved  in  Waite  v.  Stoke 
(1618)  Cro.  Jac.'496,  79  Eng»  Reprint, 
423. 

In  Mackalley's  Case  (Eng.)  supra, 
the  defendant  contended  that  his  ar- 
rest was  tortious  because  it  was  made 
in  the  night,  counsel  arguing  as  fol- 
lows: "The  night  ia  a  time  of  rest  and 
repose,  and  not  to  arrest  any  by  his 
body,  for  thereof  would  ensue  (as  in 
hoc  causa  accidit)  bloodshed;  for  the 


officer  and  minister  cannot  have  such 

assistance,  nor  can  the  peace  be  so 
well  kept  in  the  night,  that  is  to  say, 
intenebris.  as  in  the  day,  in  aperta- 
luce;  and  the  prisoner  cannot  know 
the  officer  or  minister  of  Justice  in  the 
night;  nor  can  the  prisoner  so  soon 
find  sureties  for  his  appearance  in  the 
night,  and  thereby  avoid  his  imprison- 
ment, as  he  may  in  the  day but  the 
court  answered  that  an  arrest  in  the 
night  is  lawful  because  the 'officer  or 
minister  of  justice  ought  to  arrest 
when  the  offender  can  be  found,  for 
otherwisie  he,  perhaps,  might  never  be 
found.  It  was  also  said  that  no  incon- 
venience will  ensue  upon  an  arrest  in 
tiie  night,  for  although  the  accused 
cannot  see  the  of&^r,  yet,  when  he 
hears  him  say,  'I  arrest  you,*  etc.,  he 
ought  to  obey  him;  and  that,  "as  to  the 
finding  of  sureties,  the  law  is,  that  he 
ought  to  remain  in  prison  till  he  finds 
sureties,  be  it  in  the  day  or  in  the 
night."  It  was  also  contended  in  the 
Mackalley  Case  that  an  arrest  cannot 
be  made  on  Sunday,  since  the  day  is 
not  "dies  juridicus,"  to  which  it  was 
answered  and  resolved  *that  no  judi- 
cial act  ought  to  be  done  on  that  day, 
but  ministerial  acts  [such  as  the  mak- 
ing of  a  necessary  arrest]  may  be  law- 
fully executed  on  the  Sunday;  for 
otherwise  peradventure  they  can  never 
be  executed;  and  God  permits  things, 
of  necessity  to  be  done  that  day." 

Very  often  it  is  expressly  declared 
by  statute  that  an  arrest  may  be  made 
on  any  day  and  at  any  hour.  For  stat- 
utes illustrative  of  those  which  ex- 
pressly provide  that  an  arrest  may  be 
made  on  any  day  or  at  any  time  of  the 
day  or  night,  see  Ind.  Crim  Code,  § 
36  (2  Ind.  Rev.  Stat.  1876,  p.  379). 
as  set  out  in  State  v.  Douglass  (1880) 
69  Ind.  544;  N.  Y.  Code  Crim.  Proc.  I 
170,  as  set  out  in  M'urphy  v.  Kron 
(1887)  20  Abb.  N.  C.  (N.  Y.)  259;  Peo- 
ple V.  Howard  (1895)  13  Misc.  763.  35 
N.  Y.  Supp.  233,  and  People  v.  Brad- 
ley (1908)  58  Misc.  507,  111  N.  Y. 
Supp.  625  (provision  of  New  Yoric 
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statute  ejcpressly  confined  to  felo- 
nies) ;  and  Shannon's  Code  (Tenn.)  §§ 
6992-6994,  as  set  out  in  McCasHn  v. 
McCord  (1906)  116  Tenn.  693,  94  S.  W. 
79,  8  Ann.  Cas.  246  (Tennessee  stat- 
ute applies  to  "public  offenses,*'  with 
reception  that  if  the  arrest  is  made 
by  a  private  person,  tiie  offense  must 
have  been  a  felony).  And  that  the 
Texas  Code  of  Criminal  Procedure 
provides  that  "an  arrest  may  be  made 
en  any  day  or  at  any  time  of  the  day 
or  night,"  see  Stinson  v.  State  (1878) 
5  Tex.  App.  31.  And  see  Lindsay  v. 
State  (1898)  39  Tex.  Crim.  Rep.  468, 
46  S.  W.  1046.  wherein  it  is  in  effect 
said  that  Texas  Code  Crim.  Proc.  art. 
275,  authorizes  an  arrest  on  Sunday. 
And  in  Porto  Rico,  if  the  offense 
charged  is  a  felony,  the  arrest  may  be 
made  on  any  day  and  at  any  time  of 
day  or  night ;  but  if  a  misdemeanor,  the 
arrest  cannot  be  made  at  night  unless 
upon  the  direction  of  a  magistrate,  in- 
dorsed upon  the  warrant.  People 
Ramos  (1912)  18  P.  R.  R.  954,  quotinflr 
the  statute  (Code  Crim.  Proc.  §  120), 
and  holding  that  it  does  not  prevent  an 
arrest  at  night  without  a  warrant  for 
a  public  offense  such  as  a  misdemeanor 
committed  in  an  officer's  presence. 
And  that  an  officer,  in  executing  a  pre- 
•cept  commanding  him  to  arrest  the 
body  of  an  individual,  has  the  right  to 
select  such  particular  time  of  day  as 
he  thinks  most  expedient  under  the 
circumstances,  see  Johnson  v.  Scott 
(1909)  134  Ky.  736,  121  S.  W.  695,  and 
Wright  V.  Keith  (1844)  24  Me.  158. 
In  Wright  v.  Keith  (Me.)  supra,  the 
court  discussed  .the  right  of  an  officer 
to  choose  the  time  of  day  for  the  mak- 
ing of  an  arrest  and  said :  "The  par- 
ticular moment  of  time  when  it  should 
be  done,  anterior  to  the  return  day  of 
the  precept,  was  intrusted  to  the  dis- 
cretion of  the  defendant.  He  would 
be  expected  to  select  the  moment  when 
it  could  best  be  accomplished.  Much 
precaution  would  be  requisite  in  ar- 
resting some  individuals;  while,  as  to 
others,  an  officer  would  know  that  it 
•could  be  done  at  any  time,  and  without 
difficulty.  The  dwellings  of  some  in- 
■dlviduals  must  be  approached^  stealth- 
ily for  the  purpose;  and  hence  the 
■evening  would  be  selected,  and  aid  al- 


so. The  defendant,  in  making  the  ar- 
rest in  question,  made  use  of  these  pre- 
cautions ;  with  what  propriety  may  be 
gathered  from  the  conduct  of  the 
plaintiff,  the  evidence  in  reference  to 
which  comes  from  his  son.  The  plain* 
tiff  objected  to  going  with  the  defend- 
ant that  evening,  and  insisted  on  a 
postponement  till  the  next  day.  It  was 
not  for  him  to  control  the  defendant 
in  this  particular."  And  that  in  New 
York  an  officer  may  at  night,  without 
a  warrant,  arrest  any  person  whom  he 
has  reasonabie  cause  for  believing  to 
have  committed  a  felony,  see  People  v. 
Ryan  (1890)  28  N.  Y.  S.  R.  489,  8  N. 
Y.  Supp.  369,  which  applies  New  York 
Code.  Crim.  Proc.  §  179.  And  that, 
where  by  statute  the  service  of  none 
but  civil  process  is  prohibited  on  the 
Lord's  Day,  "warrants  against  persons 
charged  with  any  crimes  whatever  may 
be  lawfully  served  on  l^at  day,"  see 
Pearce  v.  Atwood  (1816)  13  Mass.  324. 
And  that  in  Vermont,  by  virtue  of  ex- 
press statutory  provision,  a  person 
'  who  wilfully  injures  sheep  may  be  ar- 
rested on  the  Sabbath,  see  Corbett  v. 
Sullivan  (1882)  64  Vt  619.  So  in  Con- 
necticut the  statutes  expressly  era- 
power  peace  officers  to  arrest  persons 
unlawfully  traveling  on  the  Sabbath. 
Ward  V.  Green  (1836)  11  Conn.  466. 
And  that  in  Nova  Scotia  the  statutes 
permit  an  arrest  on  Sunday  for  viola- 
tion of  the  Canada  Temperance  Act, 
see  Rex  v.  McGillivray  (1907)  41  N. 
S.  321.  But  that  in  Nova  Scotia  an 
arrest  on  Sunday  for  default  in  pay- 
ment of  a  fine  for  violation  of  the 
Canada  Temperance  Act  is  void,  see 
Ex  parte  Frecker  (1897)  S3  Can.  L.  J. 
N.  S.  248. 

And  in  Phillips  v.  Ronald  (1867)  3 
Bush  (Ky.)  244,  96  Am.  Dec.  216,  it 
was  held  that  a  statute  authorizing  a 
sheriff  having  an  order  of  arrest  to 
enter  any  house  or  inclosure  for  the 
purpose  of  executing  it  must  be  re- 
garded as  full  authority  to  an  officer 
"having  a  writ  of  arrest,  for  the  pur- 
pose of  executing  it  at  any  time, 
whether  night  or  day,  to  break  into 
any  house  or  inclosure,"  so  that  an 
officer  could  not  evade  liability  for 
failure  to  make  an  arrest  on  the 
ground  that  he  was  not  obliged  to  ex- 
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ecute  process  at  night,  especially 
where  a  reasonable  discharge  of  his 
duty  required  that  the  process  be  ex- 
ecuted at  night. 

The  statutes  of  some  jurisdictions 
expressly  provide  that  no  arrests  shall 
be  made  on  Sunday  except  for  treason, 
felony,  or  breach  of  the  peace;  but  the 
exception  includes  many  public  of- 
fenses. For  instance,  under  a  statute 
of  this  character  it  has  been  held  that 
every  indictable  misdemeanor  is  a 
"breach  of  the  peace,"  so  that  a  per- 
son can  be  arrested  on  Sunday  for 
playing  baseball  in  violation  of  a  stat- 
ute, which  was  declared  to  make  such 
play  an  indictable  n^sdemeanor.  Ex 
parte  Carroll  (1884)  9  Ohio  Dec. 
Reprint,  261.  And  in  Com  t.  Googesky 
(1907)  34  Pa.  Co.  Ct.  197,  it  was  held 
that  a  person  could  be  arrested  on 
Sunday  on  a  warrant  charging  assault 
upon  an  officer  and  obstructing  the  ex- 
ecution of  process^  the  court  saying 
that  a  "breach  of  the  peace'*  was  in- 
volved. And  see  Com.  v.  Overton 
(1914)  42  Pa.  Co.  Ct.  446,  wherein  the 
court  refused  to  quash  an  indictment 
for  selling  liquor  on  Sunday  and  keep- 
ing a  disorderly  and  gambling  house, 
it  appearing  that  the  warrant  had  been 
issued,  the  arrest  made,  and  the  hear- 
ing had,  on  Sunday.  And  in  England, 
under  29  Car.  II.  chap.  7,  §.6,  which 
expressly  rendered  void  the  service  of 
any  writ,  process,  .warrant,  etc.,  on 
Sunday,  except  in  cases  of  treason, 
felony,  or  breach  of  the  peace,  it  has 
been  held  that  the  following  offenses 
wer6  within  the  statute,  and  that  an 
arrest  therefor  could  lawfully  be  made 
on  Sunday:  "All  indictable  offenses,** 
including  conspiring  to  depriye  a  per- 
son of  peaceable  possession  of  his 
house  (Rawlins  v.  Ellis  (1846)  16 
Mees,  &  W.  172,  153  Eng.  Reprint, 
1147,  10  Jur.  1039,  16  L.  J.  Exch.  N.  S. 
5)  ;  escape  from  custody,  unless  volun- 
tary (Parker  v.  More  (1704)  6  Mod. 
95,  87  Eng.  Reprint,  852,  3  Salk.  148,  91 
Eng.  Reprint,  744,  2  Ld.  Raym;  1028,  92 
Eng.  Reprint,  183;  Featherstone'haugh 
V.  Atkinson  (1736)  Barnes,  373,  94 
Eng.  Reprint,  961) ;  contempt  of  court 
(Anonymous  (1744)  Willes,  459,  125 
Eng.  Reprint,  1267,  and  Ex  parte  Whit- 
church (1749)  1  Atk.  56,  26  Eng.  Re- 


print, 37.  both  of  which  held  that  snch 
an  offense  was  a  breach  of  the  peace. 
And  see  Cecil  v.  Nottingham  (1700) 
12  Mod.  348,  88  Eng.  Reprint,  1371). 
And  that  a  principal  may  be  taken  on 
Sunday  by  his  bail,  see  Anonymous 
(1704)  6  Mod.  231,  87  Eng.  Reprint, 
982;  Ex  parte  Gibbons  (1747)  1  Atk. 
288,  26  Eng.  Reprint,  163.  But  for  a 
holding  to  the  effect  that  the  bail  to  a 
sheriff  cannot  retake  and  surrender 
the  defendant  on  a  Sunday.  se# 
Brookes  v.  Warren  (1779)  2  W.  Bl. 
1273,  96  Eng.  Reprint,  748. 

And  see  the  following  cases,  where- 
in, without  setting  out  the  particular 
statutory  provisions  involved,  it  was 
expressly  held  that  arrests  made  on 
Sunday  were  valid:-  Weldon  v.  Col- 
quitt (1879)  62  Ga,  449,  35  Am.  Rep. 
128;  Main  v.  McCarty  (1854)  15  IlL 
442;  Ri6e  v.  Com.  (1867)  3  Bush  (Ky.) 
14;  Watts  t.  Com.  (1869)  6  Bush  (Ky.) 
309;  Kammerer  V.  Com.  (1910)  137  Ky. 
315,  125  S.  W.  723;  Reg.  v.  Ramsay 
(1867)  16  Week.  Rep.  191  (Irish  case). 
But  where  uncontrolled  by  statute. 
,  the  general  rule  that,  in  the  absence 
{  of  a  statute  to  the  contrary,  an  arrest 
may  be  made  at  any  time,  is  generally 
regarded  as  subject  to  the  exception 
that  arrests  should  not  be  made  at 
night  or  on  Sunday  except  in  case  of 
]  pressing  necessity.  At  least  it  has 
been  so  held,  the  theory  being  that 
1  such  an  arrest  in  the  absence  of  neces- 
sity is  oppressive  and  unjustifiable  be- 
:  cause  of  the  difficulty  of  obtaining  bail 
at  such  a  time.  This  rule  was  laid 
down  in  the  reported  case  (Bryan  t. 
COMSTOCK,  ante,  1346),  wherein  an  ar- 
rest made  late  at  night  upon  a  trivial 
charge  was  held  to  be  a  gross  abuse  of 
discretion  upon  the  part  of  the  officer 
making  the  same.  So,  in  Malcolmson 
V.  Gibbons  (1885)  56  Mich.  459,  23  N. 
W.  166,  the  court  laid  down  the  rule 
that  night  arrests  and  arrests  on  the 
eve  of  Sunday,  or  when  the  ordinary 
resources  for  immediate  deliverance 
are  not  at  hand,  are  unjustifiable  and 
oppressive  except  in  case  of  pressing 
necessity;  and,  applying  it,  held  that 
an  arrest  made  late  on  Saturday  night 
was  cruel  and  oppressive,  it  not  ap- 
pearing that  there  was  any  reason  why 
it  could  not  have  been  postponed  nntil 
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Uonday.  And  in  Keith  t.  Tuttle 
(1848)  28  Me.  326,  it  was  said  that  an 
arrest  on  Sunday  is  unlawful  if  it  is 

unnecessary  to  make  it  on  that  day. 
And  that  the  fact  that  an  arrest  is 
unnecessarily  made  near  midnight  and 
cn  the  eve  of  Sunday  necessarily  ag- 
gravatea  the  grievance  to  a  man  who 
has  no  accessible  meuis  of  relief, 
counsel,  or  deliverance  at  hand,  see 
Stensrud  v.  Delaznater  (1886)  66  Mich. 
147,  22  N.  W.  272.  And  see  Com.  v. 
Eyre  (1815)  1  Serg.  &  R.  (Pa.)  347, 
wherein  the  court  seems  to  have  been 
of  the  opinion  that  Sabbath-breaking 
by  working  without  noise  or  disorder, 
was  not  an  offense  of  so  pressing  a  na- 
ture as  to  require  an  immediate  and 
forcible  arrest. 

And  in  many  jurisdictions  express 
statutory  provisions  prohibit  the  mak- 
ing of  arrests  for  certain  crimes  at 
night  or  on  Sunday.  For  example,  see 
N.  Y.  Code  Crim.  Proc.  §  170,  which  pro- 
vides that  an  arrest  for  a  misdemeanor 
cannot  be  made  under  a  warrant  on 
Sunday  or  at  night  unless  by  direction 
of  the  magistrate,  indorsed  upon  the 
warrant,  as  set  out  and  applied  in 
MacDonnell  v.  McConvllle  (1911)  148 
App.  Dlv.  49,*  132  N.  Y.  Supp.  1085, ' 
affirmed  without  opinion  in  (1913)  210 
N.  Y.  529,  103  N.  E.  1126;  Murphy  v. 
Kron  (1887)  20  Abb.  N.  C.  (N.  Y.) 
259;  People  v.  Howard  (1895)  13  Misc. 
763,  35  N.  Y.  Supp.  283;  and  People 
V.  Bradley  (1908)  58  Misc.  507,  111 
N.  Y.  Supp.  625.  So  In  Pennsylvania, 
by  the  Act  of  1705,  an  arrest  cannot 
be  made  on  Sunday  on  a  warrant 
charging  a  mere  misdemeanor.  Com. 
v.  DePuyter  (1895)  16  Pa.  Co.  Ct,  589 
(warrant  charged  selling  liquor  with- 
out a  license  on  Sunday) ;  Com.  ex  rel. 
Volpe  V.  Superintendent  of  County 
Prison  (1896)  5  Pa.  Dist.  R.  635 
(same).  At  least,  unless  the  warrant 
also  alleged  a  breach  of  the  peace. 
Com.  V.  DePuyter  (Pa.)  supra.  And 
in  North  Carolina  the  arrest  of  a  per^ 
son  on  Sunday  pursuant  to.  process  is- 
sued in  a  civil  action  was  held  to  be 
unlawful  "and  in  violation  of  the  stat- 
ute, Rev.  Code.  chap.  31  §  54,  which 
so  expressly  declares." 

And  in  New  York  it  has  been  held 
that  a  statute  which  prohibits  the  serv- 


ice on  Sunday  of  any  writ,  warrant, 
or  other  proceeding  of  any  court  or 
(^cer  of  justice,  except  in  cases  of 
"breach  of  the  peace  or  for  the  appre- 
hensidn  of  persons  charged  with 
crimes  or  misdemeanors,"  etc.,  but 
which  does  not  in  terms  iifclude  arrests 
without  process,  nevertheless  prohib- 
its arrests  without  process  on  Sunday 
for  offenses  such  as  a  violation  of  a 
nranicipal  ordinance,  which  offense  is 
neither  a  "breach  of  the  peace"  nor  a 
"crime  or  misdemeanor."  Wood  v. 
Brooklyn  (1862)  14  Barb.  (N.  Y.)  425. 
The  court  said:  "This  provision  does 
not  include,  in  terms,  arrests  with- 
out process  in  the  cases  not  excepted, 
hut  they  are  directly  within  the  evil 
which  was  intended  to  be  averted,  and 
are  on  many  accounts  more  objection- 
able than  where  some  process  war- 
ranting them  has  been  issued;  and  are 
therefore,  upon  the  principle  of  con- 
struction applied  to  remedial  statutes, 
included  within  the  prohibition.  A 
violation  of  the  second  section  of  the 
ordinance  in  question  is  neither  a 
breach  of  the  peace,  nor,  as  has  been 
decided  by  the  supreme  court  in  simi- 
lar cases,  a  crime  or  misdemeanor,  nor 
an  infraction  of  either  of  the  two  arti- 
cles specified  in  the  section  which  I 
have  last  quoted.  The  only  other  ex- 
cepted cases  are,  where  the  service 
shall  be  especially  authorized  by  law. 
I  have  not  seen  any  authority  which 
sanctions  the  arrest,  without  process, 
of  any  person  on  Sunday,  for  a  viola- 
tion of  a  corporation  ordinance." 

And  under  general  statutes  which 
expressly  prohibit  arrests  on  Sunday 
except  in  cases  of  treason,  felony,  or 
breach  of  the  peace,  various  offenses 
have  been  held  not  to  be  such  as  per- 
mitted the  arrest  of  the  perpetrator  on 
Sunday.  Thus,  in  Com.  v.  Eyre  (1815) 
1  Serg.  &  R.  (Pa.)  347,  it  was  held 
that  Sabbath-breaking  by  working 
without  noise  or  disorder  was  not 
such  an  actual  breach  of  the  peace  as 
would  warrant  the  making  of  an  ar- 
rest therefor  on  Sunday.  And,  of 
course,  a  statute  providing  that  no 
writ,  process,  warrant,  etc.,  shall  be 
executed  or  served  on  Sunday  except 
in  cases  of  treason,  felony,  or  breach 
of  peace,  as  does  the  English  Act  of  i 
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.  29  Car.  II.,  chap.  7,  §  6,  does  not  permit 
an  arroBt  on  civil  process  on  a  Sunday. 
Rez  V.  Myers  (1786)  1  T.  R.  265^  99 
Eng.  Reprint^  1086  (holding  that  an 
arrest  on  Sunday  for  failure  to  pay  a 
penal^  upon  conviction  under  the 
Ensrlish  Lottery  Act  was  in  the  nature 
of  a  civil  proceeding) ;  Atkinson  v. 
Jameson  (1792)  6  T.  R.  25,  101  Eng. 
Reprint,  14;  Wells  v.  Gurney  (1828) 
8  Bam.  &  G.  769,  108  Eng.  Reprint, 
1229;  Re  Egsington  (1868)  2  El.  ft 
Bl.  717,  118  Eng.  Reprint,  936,  2  C.  L. 
R.  386,  23  L.  J.  Mag.  Cas.  N.  S.  41.  18 
Jur.  224.  2  Week.  Rep.  10,  76  (holding 
that  an  arrest  of  a  town  official  for 
failure  to  perform  a  ministerial  duty 
was  in  the  nature  of  a  civil  proceed- 
ing). And  see  Wilson  t.  Tucker 
(1696)  1  Salk.  78,  91  Eng.  Rf^rint,  74; 
and  I^ord  v.  Tyrrel  (1794)  1  Anstr. 
86,  146  Eng.  Reprint.  807,  3  Revised 
Rep.  663.  And  in  England,  by  9  Geo. 


IV.  chap.  31,  §  23,  it  is  expressly  made 
a  crime  to  arrest  a  clergjrnum  on  any 
civil  process  while  he  shall  be  ptx- 
forming  divine  service,  or  while  going 
to  or'returning  from  the  performance 
thereof,  and  an  arrest  in  violation 
thereof  is  an  abuse  of  process  which 
entitles  the  accused  to  his  discharge. 
Goddard  v.  Harris  (1831)  7  Ring.  320, 
131  Eng.  Repnnt,  124.  6  Moore  &  P. 
122,  9  L.  J.  C.  P.  109. 

Where  the  common  law  as  adopted 
includes  both  the  common  law  of  Eng- 
land as  opposed  to  written  or  statute 
law,  and  the  early  acts  of  Parliament, 
it  has  been  held  that  the  English  act,. 
29  Car.  II.,  chap.  7,  §  6,  under  which 
arrests  on  Sunday  were  prohibited  ex- 
cept for  treason,  felony,  and  breach 
of  the  peace,  is  a  part  of  the  common 
law,  80  that  an  arrest  in  a  civil  action 
on  Sunday  is  void.  Valentine  v.  Rob- 
erts (1902)  1  Alaska,  636.     G.  J.  C. 


BEN  CROSS,  Flif .  in  Err., 

V. 

STATE  OF  TENNESSEE. 
Tmrnegaee  auprmie  Court— Jfay  ISt  IMO,  * 
(—  Tenn.  — »  221  S.  W,  489.) 

Evidence  —  Impeachment  —  evidence  of  confession. 

1.  An  accused  cannot  be  cross-examined  with  respect  to  the  making  of 
a  confession,  for  the  purpose  of  impeachment,  if  the'  confesaion  itself  is 
inadmissible  because  induced  by  hope  or  fear. 

\See  note  on  this  question  beginning  on  page  1358.] 

. —  confession  —  when  admissible.  not  testify  that  one  brought  before  him 

2.  A  confession  induced  by  hope  or  on  a  murder  charge  pleaded  guilty,  if 
fear  is  not  admissible  in  evidence  he  did  not  follow  the  statutory  man- 
against  an  accused.  date  requiring  him  to  give  information 

[See  1  R.  C.  L.  554,  657.]  as  to  right  to  counsel  and  use  against 

—  of  c<wnmitting  magistrate  — :  failure  him  of  any  statements  which  he  might 

to  warn.  make. 
S.  The  committing  magistrate  can-       [See  1  R.  C.  L.  567.] 


Error  to  the  Circuit  Court  for  Lauderdale  County  (Baptist,  J.)  to 
review  a  judgment  convicting  defendant  of  murder  in  the  first  degree. 

Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  W.  W.  Craig,  for  plaintiff  in  Harrold  v.  Oklahoma,  94  C.  C.  A. 
error:  415,  169  Fed,  47,  17  Ann.  Cas,  868; 

An  involuntary  confession  cannot  be  1  R.  C.  L.  §  120,  pp.  575,  576;  Morales 
used  to  impeach  a  defendant's  testi-  v.  State,  36  Tex.  Crim.  Rep.  234,  36 
mony.  S.  W.  436,  846;  Harrold  v.  Territory, 
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17  Ann.  Cas.  873, 
Yeaton,  75  Cal.  415,  17  Pac.  544;  Shep- 
hard  v.  State,  88  Wis.  185,  59  N.  W. 
449;  1  Greenl.  £v.  16th  ed.  §  449,  p. 
696. 

It  was  error  to  admit  the  testimony 
of  the  justice  of  the  peace  who  held  the 
committing  trial,  to  the  effect  that  he 
had  read  the  warrant  to  tiie  defend- 
ant wh«i  the  committing  trial  ms 
called*  and  asked  him  whether  he  was 
guilty  or  not  guilty,  and  that  the  de- 
fendant had  said  that  he  pleaded 
guilty. 

Nelson  t.  State,  2  Swan,  231;  Al- 
fred V.  State,  2  Swan,  681;  State  v. 
Clifford,  41  Am.  St.  Rep.  624,  note; 

1  R.  C.  L.  651,  653;  Swang  t.  State. 

2  Coldw.  212,  88  Am.  Dec.  693;  An- 
onsrmoua,  1  Overt  4S7;  1  R.  C.  L.  671; 
Matthews  v.  State,  66  Ala.  187.  28  Am. 
Rep.  699;  Coffee  'State,  25  Fla.  501, 
28  Am.  St  Rq>.  626,  6  So.  493;  Daniels 
V.  State,  78  6a.  98,  6  Am.  St  Rep.  242; 
McNish  State,  46  Ha.  88,  110  Am. 
St.  Rep.  66,  34  So.  219,  12  Am.  Crim. 
Rep.  125. 

The  effect  of  the  admission  of  the 
alleged  confession  as  impeaching  tes- 
timony of  tiie  defendant  and  the  ad- 
mission of  the  evidence  of  the  magis- 
trate as  to  the  statement  or  plea  of  the 
defendant  at  t^e  committing  trial,  was 
far-reaching  and  led  to  his  conviction. 

Decherd  v.  Morrison,  2  Swan,  S05; 
Shephard  v.  SUtel  88  Wis.  185,  59  N. 
W.  449;  Nelson  v.  State,  2  Swan,  237; 
Riley  v.  State,  9  Humph.  661. 

Mr.  W.  W.  Swiggart  Assistant  At- 
tomey  General,  for  the  State. 

McKinney,  J.,  delivered  the  opin- 
ion of  the  court: 

The  plaintiff  in  error,  Ben  Cross, 
was  indicted  and  convicted  of  mur- 
der in  the  first  degree,  and  the  jury 
fixed  his  punishment  at  twenty-one 
years  in  the  state  penitentiary.  He 
has  appealed  to  tlds  court,  and  has 
assigned  errors. 

On  the  trial  of  the  case  the  state 
undertook  to  prove  that  the  plaintiff 
in  error,  before  the  trial,  had  made 
a  written  confession  of  his  guilt.  In 
the  absence  of  the  jury  the  court 
heard  t^e  evidence 
as  to  said  alleged 
confession,  and  it 
appearing  that  said  confession  was 
not  made  freely  and  voluntarily,  but 
was  induced  by  hope  or  fear,  the 
court,  very  properly,  held  that  the 
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note;  People  v.    evidence  as  to  tiie  confession  was  in- 
competent. 

In  Deathridge  v.  State,  1  Sneed, 
79,  this  court  said:  "But  if  the 
confession  be  the  result  of  hope  or 
fear,  induced  or  incited  by  a  person 
having  power  over  the  prisoner,  it 
becomes  incompetent;  for,  in  such 
case,  it  can  have  no  tendency  to 
prove  that  the  prisoner  is  guHty  of 
the  crime." 

In  Strady  v.  State,  6  Coldw.  307. 
the  court  said:  "But  a  confession 
forced  from  the  mind  by  the  flat- 
tery of  hope  or  the  torture  of  fear 
comes  in  such  a  questionable  shape, 
when  it  is  to  be  considered  as  the 
evidence  of  guilt,  that  no  credit 
ought  to  be  given  to  it;  and  there- 
fore it  is  rejected." 

In  Self  V.  State,  6  Baxt  253,  it 
was  said:  ''But  unless  confessions 
are  made  freely  and  voluntarily, 
without  the  influence  of  hope  or 
fear,  they  are  not  received  as  com- 
petent evidence." 

The  state,  in  its  cross-examination 
of  the  plaintiff  in  error,  over  the  ob- 
jection of  his  counsel,  was  permitted 
by  the  court  to  ask  him  if  he  had 
not  made  a  written  statement,  to 
which  he  replied  that  he  did  not  re- 
member making  it.  He  was  then 
asked, .  over  the  objection  of  his 
counsel,  if  he  did  not  make  the  oral 
statements  admitting  his  guilt  of  the 
murder,  committed  in  the  manner 
detailed  in  the  written  confession, 
and  replied  that  he  did  not  remem- 
ber making  such  statement. 

The  trial  judge  admitted  this  evi- 
dence as  an  impeachment  of  the 
witness,  and  in  rebuttal,  over  his 
objection,  permitted  the  witnesses 
Wood  and  Rice  to  testify  that  he 
made  said  confession  to  them. 

lliis  action  of  the  trial  judge  is 
assigned  as  error,  and  we  think, 
both  upon  principle  and  authority, 
this  evidence  was  incompetent  and 
highly  prejudicial  to  _i«,,«,fc«e«t- 
the  plaintiff  in  er-  «vid««oe  of 
ror.    The  effect  of 
its  admission  was  to  permit  the 
state  to  prove  indirectly  what  the 
court  had  held  it  could  not  prove  di- 
rectly.   We  are  unable  to  under- 
stand how  evidence  which  is  entitled 
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to  no  credit,  and  which  does  not  tend 
to  prove  the  guilt  of  the  prisoner, 
can  be  competent  for  the  purpose  of 
contradicting  statements  made  by 
the  accused  on  the  witness  stand. 
If  the  statements  drawn  from  the 
accused,  while  in  custody,  by  the 
flattery  of  hope,  or  by  threats,  are 
entitled  to  no  credit  as  being  truth- 
ful statements  of  what  occurred,  by 
the  same  parity  of  reasoning  audi 
statements  can  have  no  force  as 
contradictions  of  the  testimony  of 
the  plaintiff  in  error  on  the  witness 
stand.  The  same  reasons  which  for- 
bid their  admissibility  in  the  one  in- 
stance would  make  them  incompe- 
tent in  the  other.  It  would  certainly 
be  unjust  to  impeach  a  witaess  by 
testimony  which  had  been  wrong- 
fully obtained.  The  exclusion  of  the 
confession  by  the  court  was,  in  ef- 
fect, holding  that  the  same  had  been 
improperly  obtained.  If  it  were 
thus  obtained, — that  is,  by  force,  or 
by  threats,  or  by  influence  of  hope, 
— it  was  n(Jt  the  free,  voluntary 
'  statement  of  the  accused,  and  it 
would  be  most  cruel  to  say  that  the 
witness  is  discredited,  and  that  he  is 
not  entitled  to  be  believed  because  of 
the  confession  made  by  him  under 
such  circumstances. 

In  Harrold  v.  Oklahoma,  94  C.  C. 
A.  415,  169  Fed.  47.  17  Ann.  Cas. 
868,  Judge  Sanborn,  in  a  very  able 
opinion,  in  which  the  authorities  are 
reviewed,  says : 

"*A  person  charged  with  crime 
shall,  at  his  own  request,  but  not 
otherwise,  be  a  competent  witness, 
and  his  failure  to  make  such  request 
shall  not  create  any  presumption 
against  him,  nor  be  mentioned  at 
the  trial.' 

"Now  the  confession  of  this  de- 
fendant was  incompetent  evidence 
against  him.  Did  the  fact  that  he 
availed  himself  of  the  privilege  ac- 
corded to  him  by  this  statute  make 
it  competent?  If  so,  did  that  fact 
make  all  incompetent  evidence  ad- 
missible against  him?  Did  it  make 
the  confession  and  all  other  facts 
tending  to  establish  his  guilt  prov- 
able against  him  by  hearsay?  Did 
it  make  his  disclosure  regarding  his 
guilt,  if  any,  to  his  attorney,  for  the 
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purpose  of  his  defense,  admissible 
in  evidence  against  him?  AU  L^iese 
questions  must  be  answered  in  tlie 
negative,  because  the  reason  of  the 
rule,  and,  therefore,  the  rule  itself, 
apply  with  at  least  as  much  force  to 
an  involuntary  confession  after,  as 
before,  it  is  denied  by  the  testimony 
of  the  accused.  When  it  is  offered 
by  the  prosecutor  in  chief,  it  is  in- 
competent evidence  to  overcome  the 
simple  presumption  of  the  defend-  ^ 
ant's  innocence,  because  it  is  un-  * 
worthy  of  belief.  It  cannot  be  more 
worthy  of  belief,  or  more  competent 
to  overcome  botii  that  presumption 
and  the  testimony  of  the  defendant, 
after  he  has  denied  that  he  ever 
made  it."    (Citing  authorities.) 

"The  privilege  granted  to  an  ac- 
cused person  of  testifying  on  his 
own  behalf  would  be  a  poor  and  use- 
less one  indeed  if  he  could  exercise 
it  only  on  condition  that  every  in- 
competent confession  induced  by  the 
promises,  or  wrung  from  him  by  the 
unlawful  secret  inquisitions  and 
criminating  suggestions,  of  arrest- 
ing or  holding  officers,  should  be- 
come evidence  against  him." 

In  People  v.  Yeaton,  75  Cal.  415, 
17  Pac.  544,  the  holding  of  the  court 
is  succinctly  contained  in"  the  sylla- 
bus (75  Cal.).  which  is  as  follows: 
"The  defendant  in  a  criminal  prose- 
cution, who  is  a  witness  in  her  own 
behalf,  cannot  be  compelled,  on 
cross-examination,  to  testify  to 
statements  made  by  her  out  of  court, 
which  amount  to  a  confession  of  the 
crime,  unless  it  be  first  shown  that 
the  confession  was  voluntary.  And 
this  is  so,  although  the  evidence  be 
offered  by  the  prosecution,  not  as  a 
confession,  but  merely  as  contradic- 
tory statements,  for  the  purpose  of 
impeaching  the  witness." 

In  Shephard  v.  State,  88  Wis.  185, 
59  N.  W.  449,  the  court  said :  "The 
confession  was  rejected  because  it 
was  extorted.  It  was  unfair  to  the 
accused,  and  should  not  be  proved 
against  him.  and  is  condemned  by 
the  court  and  ruled  out.  When  the 
defendant  was  asked  if  he  made  that 
confession,  and  denied  it,  the  same 
witnesses  who  extorted  the  confes- 
sion, and  whose  testimony  was  dis- 
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allowed  on  that  account,  Sre  allowed 
to  testify  to  the  confession,  however 
wickedly  or  wrongrly  it  was  obtained, 
on  the  exceedingly  narrow  theory 
that  it  is  not  admitted  as  a  confes- 
sion, but  merely  to  contradict  the 
witness.  The  confession  is  allowed 
to  go  to  the  jury,  and  have  its  ef- 
fect in  convicting  the  defendants, 
end  override  the  ruling  of  the  court 
that  it  was  inadmissible  as  evidence 
against  him,  and  for  such  a  petty 
reason.  The  confession  is  just  as 
objectionable  as  evidence,  and  as 
incompetent  and  hurtful,  when  of- 
fered in  one  way  as  in  another.  If 
no  other  evidence  on  the  ground  of 
contradicting  the  defendant  as  a 
witness  could  be  found,  he  had  bet- 
ter have  gone  uncontradicted  than 
that  his  legal  rights  as  a  prisoner 
should  be  so  violated  and  his  convic- 
tion obtained  by  such  unlawful  testi- 
mony. The  object  is  to  get  the  con- 
fession in  evidence.  It  cannot  foe 
done  directly,  but  it  can  be  done  in- 
directly. It  cannot  be  used  to  con- 
vict, but  it  can  be  used  to  contradict, 
the  defendant,  and  in  that  way  it  is 
used  to  convict  him  all  the  same. 
We  cannot  adopt  such  a  principle  or 
practice  in  the  administration  of 
criminal  law.  It  is  unreasonable  as 
well  as  unjust." 

In  Greenleaf  on  Evidence,  15th 
ed.  vol.  1,  §  449,  it  is  said:  "It  is  a 
well-settled  rule  that  a  witness  can- 
not be  cross-examined  as  to  any  fact 
which  is  collateral  and  irrelevant  to 
the  issue,  merely  for  the  purpose  of 
contradicting  him  by  other  evidence, 
if  he  should  deny  it,  thereby  to  dis- 
credit his  testimony."  (Citing  au- 
thorities.) 

We  therefore  hold  that  the  trial 
court  was  in  error  in  permitting  the 
state  to  cross-examine  the  witness 
as  to  said  alleged  confession. 

It  is  further  assigned  as  error: 
"That  the  trial  court  erred  in  ad- 
mitting the  testimony  of  N.  W.  Bar- 
bour, the  justice  of  the  peace  who 
held  the  committing  trial,  to  the 
effect  that  he  had  read  the  warrant 
to  the  defendant  when  the  commit- 
ting trial  was  called,  and  asked  him 
whether  he  was  guilty  or  not  guilty, 
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and  that  the  defendant  had  said  that 
he  pleaded  guilty." 

As  to  this  incident  BIr.  Barbour 
testified  as  follows: 

"That  when  the  case  was  called, 
he  read  the  warrant  to  him  (the 
defendant)  and  called  his  attention 
to  the  fact  that  he  was  charged  with 
murder  in  thelSrst  degree,  and  asked 
him  what  his  plea  was,  and  he  said 
he  was  guilty. 

'"When  this  warrant  was  read  to 
Ben  Cross,  he  was  not  represented 
by  counsel,  and  W.  W.  Craig,  a 
member  of  the  Ripley  Bar,  being 
present  in  court  upon  another  mat- 
ter, arose  and  stated  to  the  court 
that  the  defendant  was  entitled  to 
have  counsel  appointed  to  represent 
him  in  this  maUer,  if  he  wanted  it, 
and  to  have  the  advice  of  counsel  in 
the  matter,  and  thereupon  the  court 
appointed  the  said  W.  W.  Craig  to 
represent  the  defendant,  and  after 
consulting  with  the  defendant,  the 
case  was  proceeded  with,  the  state 
witnesses  were  examined,  some  ex- 
ceptions were  made  by  defendant's 
counsel  to  the  testimony,  and  the 
paper  writing  which  the  state 
sought  to  introduce  was  excepted  to 
by  tiie  defendant  to  the  extent  that 
it  was  excluded  by  the  court,  and 
the  cause  was  conducted  by  the  de- 
fendant's counsel  in  his  defense 
from  then  on  as  any  other  cause; 
and  that  he  could  not  state  whether 
Ben  Cross  understood  the  nature 
and  extent  of  the  charge  against 
him  nor  what  his  plea  meant,  and 
did  not  know  whether  he  simply 
meant  to  admit  that  he  had  shot 
Luther  Hartsfield,  or  what  he  meant 
by  his  plea  of  guilty." 

The  plaintiff  in  error,  Ben  Cross, 
testified  as  follows:  "When  I  was 
brought  to  trial  before  the  magis- 
trate, he  read  some  sort  of  a  paper 
to  me  and  asked  me  if  I  was  guil^, 
and  I  thought  he  meant  to  ask  if  I 
was  guilty  of  killing  Mr.  Hartsfield, 
and  I  replied  that  I  had  shot  Mr. 
Hartsfield,  but  I  did  not  understand 
that  I  was  admitting  that  I  did  it 
without  any  justification.  Mr.  Craig 
told  the  court  that  I  was  entitled  to 
have  counsel  to  advise  me,  and  the 
court  appointed  him  to  represent 
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me,  and,  after  he  had  Calked  with 
me,  he  went  ahead  and  fought  the 
case  for  me." 

There  are  several  provisions  of 
Thompson's  Shannon's  Code  setting 
forth  the  duties  of  the  committing 
magistrate  in  a  case  of  this  nature 
as  follows : 

"Sec.  7008. .  When  the  defendant 
is  brought  before  a  magistrate  upon 
arrest,  either  with  or  without  war- 
rant, on  a  charge  of  having  com- 
mitted a  public  offense,  the  magis- 
trate shall  immediately  inform  him 
of  the  offense  with  which  Jie  is 
charged,  and  of  his  right  to  aid  of 
counsel  in  every  stage  of  the  pro- 
ceedings. 

"Sec.  7009.  The  magistrate  shall 
allow  the  defendant  a  reasonable 
time  to  send  for  counsel,  and,  if  nec- 
essary, shall  adjourn  the  examina- 
tion for  that  purpose. 

"Sec.  7010.  The  magistrate  shall, 
as  soon  as  may  be  after  the  defend- 
ant appears,  or,  if  the  defendant 
require  the  aid  of  counsel,  after 
waiting  a  reasonable  time  therefor, 
proceed  to  examine  the  case." 

"Sec.  7015.  At  the  examination, 
the  magistrate  shall  examine  the 
witnesses  for  the  prosecution,  on 
oath,  in  the  presence  of  the  defend- 
ant, and  such  other  witnesses  as  may 
be  produced  by  the  defendant. 


"Sec.  7016.  When  the  examina- 
tion of  the  witnesses  on  the  part  of 
the  state  is  closed,  the  magistrate 
shall  inform  the  defendant  that  it 
is  his  right  to  make  a  statement  in 
reference  to  the  charge  made  against 
him,  or  that  he  may  waive  the  same ; 
and  such  waiver  cannot  be  used 
against  him  on  the  examination  be- 
fore the  magistrate  or  on  trial." 

In  Nelson  v.  State,  2  Swan,  237, 
and  Alfred  v.  State,  2  Swan,  581, 
it  was  held  that  the  magistrate  must 
advise  the  defendant  of  his  rights, 
and  warn  him  that  statements  made 
by  him  can  be  uaed  against  him  on 
the  trial  in  the  circait  court,  before 
they  can  be  introduced  against  him. 

From  the  foregoing  it  is  apparent 
that  the  magistrate  did  not  follow 
the  mandate  of  the 
statute  above  quot-  m»»tat«ite- 
ed.  Hence  his  testi- 
mony  that  the  plaintiff  in  error  said 
that  he  was  guilty  was  incompe- 
tent. 

It  is  conceded  by  the  state  that  if 
the  evidence,  which  we  hold  was  in- 
competent, is  excluded,  a  case  of 
iirst-degree  murder  has  not  been 
made  out. 

Since  the  case  will  have  to  be  re- 
versed and  remanded  for  a  new 
trial,  we  refrain  from  conamentin^ 
upon  the  facts  of  the  case. 


ANNOTATION. 


Lbe  of  cwrfeiiion  imptopvAy  (Obtained,  for  ptfpote  of  inpeachkiK  defendant 

as  a  witness. 


While  there  Is  a  conflict  of  opinion 
as  to  the  question  under  annotation, 
the  great  weight  of  authority  seems 
to  support  the  rule  that  a  defendant 
in  a  criminal  prosecution  who  is  a  wit- 
ness in  his  own  behalf  cannot  be  com- 
pelled  on  crosB-examination  to  testify 
to  statements  made  by  him  out  of  court 
which  amount  to  a  confession  of  the 
crime,  unless  it  be  first  shown  that 
the  cmfesslon  was  voluntary;  despite 
the  fact  that  the  evidence  is  offered 
by  the  prosecution  not  as  a  confession, 
but  merely  aa  a  contradictory  state- 
ment, for  the  purpose  of  impeaching 


the  defendant  as  a  witness  in  his  own 
behalf. 

Thus,  that  a.  confession  inadmis- 
sible as  evidence  on  behalf  of  the 
prosecution,  because  not  obtained 
properly,  cannot  be  used  for  the  pur- 
pose of  impeachment,  has  been  held 
in  People  v.  Yeaton  (1888)  75  Cal. 
415,  17  Pac.  544;  Harrold  v.  Oklahoma 
(1909)  94  C.  C.  A.  415,  169  Fed.  47.  IT 
Ann.  Cas.  868,  reversing  (1907)  18 
Okla.  396, 10  L.R.A.(N.S.)  604,  89  Pac. 
202,  11  Ann.  Cas.  818;  Shephard  v. 
State  (1894)  88  Wis.  185,  59  N.  W. 
449;  Jones  v.  State  (1914)  97  Neb.  151, 
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149  N.  W.  327;  State  v.  Wllaon  (1916)  , 
89  Ner.  298,  166  Pae.  929;  CROSS  v. 
State  (reported  herewith)  ante,  1S64. 

The  court  in  Harrold  v.  Oklahoma, 
said:  "Involuntary  confessions  of  ac- 
cused persons  are  inadmissible  to  im- 
peach them  as  witnesses,  on  the  same 
xroond  that  hearsay  and  all  other  in- 
competent evidraee  is  inadmisgible  to 
impeach  other  witnesses,  because  they 
are  unworthy  of  belief.  And  right  here 
is  the-  limitation  of  the  waiver  by 
an  accused  person  of  his  constitutional 
privilege  under  the  second  rule  by 
testifying,  and  here  is  the  evidence  of 
the  violation  of  that  rule  in  this  case. 
He  may  not  'be  compelled  in  any  crim- 
inal case  to  be  a  witness  against  him- 
self.' When  he  testifies  as  a  witnesa 
he>  waives  this  privilege  of  silence  and 
subjects  himself  to  cross-examination 
and  impeachment  to  the  same  extent 
as  any  other  witness  would  subject 
himself  thereto  in  the  same  situation, 
but  no  farther.  He  may  be  cross-ex- 
amined upon  the  subjects  of  his  direct 
examination,  but  not  upon  other  sub- 
jects; impeaching  questions  relative 
to  facts  not  collateral  to  the  issue — 
that  is  to  say,  relative  to  facts  which 
the  prosecutor  is  entitled  to  prove  as 
part  of  his  case — may  be  lawfully  pro- 
pounded to  him,  .  .  .  but  such 
questions  relative  to  facts  that  may 
not  be  80  proved  may  not  be  asked 
him;  and  he  may  be  impeached  by 
competent  proof  of  statements  made 
1^  him  contoadlctory  to  his  answers  to 
such  lawful  questions,  but  not  by 
proof  of  answers  contradicting  unlaw- 
ful questions.  For  these  are  the  lim- 
its of  cross-examination  and  of  the 
lawful  evidence  of  impeachment  of 
other  witnesses.  .  .  The  impeaching 
questions  asked  the  defendant  and  the 
involuntary  confession  introduced  to 
contradict  his  answers  were  beyond 
the  limits  of  legal  cross-examination 
of  him  or  of  any  other  witness  in  his 
situation,  because  they  did  not  relate 
to  the  subjects  of  hia  direct  examina- 
tion, and  because  they  were  not  ger- 
mane to  any  fact  which  the  prosecutor 
was  entitled  to  prove  as  part  of  his 
case.  Hence,  the  defendant  did  not 
waive  his  constitutional  and  statutory 
right  to  refuse  to  testify  concerning 


the  statements  in  his  confession,  and 
the  propounding  of  the  questions  con- 
cerning them  and  the  introduction  of 
the  involuntary  confession  were  vio- 
lations of  that  right." 

And  in  Shephard  v.  State,  the  court 
said:  "The  method  here  adopted  to 
get  the  confession  of  Joseph  Shephard 
in  evidence  after  it  had  been  excluded 
by  the  court  as  being  incompetent  and 
inadmissible  by  reason  of  its  having 
be«i  extorted  1^  promises  of  immuni- 
ty and  threats  of  injury  and  by  false- 
hood was  certainly  very  ingenious  and 
plausible.  .  .  .  The  confession  is 
just  as  objectionable  as  evidence  and 
as  incompetent  and  hurtful  when  of- 
fered in  one  way  as  in  another.  If  no 
other  evidence  on  the  ground  of  con- 
tradicting the  defendant  as  a  witness 
could  be  found,  he  had  better  have 
gone  uncontradicted  than  that  his  le- 
gal rights  as  a  prisoner  should  be  so 
violated  and  his  conviction  obtained 
by  such  unlawful  testimony.  The  ob- 
ject is  to  get  the  confession  in  evi- 
dence. It  cannot  be  done  directly,  but 
it  can  be  done  indirectly.  It  cannot 
be  used  to  convict,  but  it  can  be  used 
to  contradict  the  defendant,  and  in 
that  way  it  is  used  to  convict  him  all 
the  same.  We  cannot  adopt  such  a 
principle  or  practice  in  the  adminis- 
tration of  criminal  law.  It  is  unrea- 
sonable as  well  as  unjust.  This  evi- 
dence was  inadmissible  on  13ie  famil- 
iar ground  that  a  witness  cannot  be 
cross-examined  and  contradicted  in 
respect  to  matters  not  admissible  In 
evidence  as  part  of  the  case." 

And  in  State  v.  Wilson,  the  court 
said  that  "the  contention  of  respond- 
ent that  the  defendant,  having  sub- 
mitted himself  as  a  witness  in  his  own 
behalf,  thereby  subjected  himself  to 
cross-examination  and  impeachment 
to  the  same  extent  as  any  other  wit- 
ness, is,  in  our  judgment,  answered  by 
the  familiar  rules  that  a  witness  can 
be  impeached  only  as  to  matters  with- 
in the  legitimate  scope  of  cross-exam- 
ination, and  that  no  witness  may  be 
impeached  by  incompetent  evidence." 

On  the  other  hand,  it  has  been  held 
that  an  accused  who  offers  himself 
as  a  witness  may  be  impeached  by 
proof  of  confessions  not  shown  to  have 
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been  voluntary.  Hicks  v.  State  (1892) 
99  Ala.  169,  13  So.  375;  Smith  v.  State 

(1902)  137>  Ala.  22,  34  So.  896,  13  Am. 
Grim.  Rep.  410;  State  v.  Broadbent 

(1903)  27  Mont.  342,  71  Pac.  1;  Kelly 
V.  State  (1909)  160  Ala.  48,  49  So. 
635  (dictum) ;  Com.  t.  TolUver  (1876) 
119  Mass.  312. 

The  court  in  the  Tolliver  Case  said : 
"By  availing:  himself  of  the.  right  to 
take  the  stand  as  a  witness,  the  de- 
fendant became  a  general  witness  in 
the  case,  subject  to  the  same  tests  of 
truthfulness  and  the  same  rules  as  to 
examination  and  cross-examination  as 
are  applicable  to  all  other  witnesses. 
Being  sw.om  to  tell  the  truth,  the 
whole  truth,  and  nothing  but  the 
truth,  he  waived  all  right  to  keep  any- 
thing back,  even  in  the  case  of  ques- 
tions the  answers  to  which  would  tend 
to  criminate  himself.  .  .  .  Among 
the  modes  of  impeachment,  he,  like 
any  other  witness,  may  be  cross-exam- 
ined as  to  a  conflicting  account  of  the 
matter,  given  by  him  on  some  other 
occasion.  Such  an  inquiry  may  be 
gone  into  not  for  the  purpose  of  prov- 
ing the  truth  of  the  former  account, 
but  as  an  impeachment  of  his  credit 
as  a  witness.  ...  He  would  still 
be  at  liberty  to  testify  that  his  alleged 
confession  was  not  true,  and  to  offer 
such  explanation  as  to  the  induce- 
ments and  circumstances  under  which 
he  gave  it  as  he  may  see  fit.*' 

And  in  Smith  v.  State,  the  courts 
stated  that  a  defendant  in  a  criminal 
case,  by  exercising  the  privilege  of 
testifying  given  him  by  the  statute, 
waives  the  constitutional  right  to  pro- 
tection against  compulsion  to  give  evi- 
dence against  himself,  and  becomes 
subject  to  cross-examination  and  im- 
peachment, as  are  other  witnesses. 

In  Texas  the  earlier  decisions  fol- 
lowed the  rule  that  a  confession  of 
accused,  although  not  admissible  as 
direct  evidence,  because  he  had  not 
been  cautioned,  as  required  by  stat- 
ute, could  be  used  by  the  state,  not 
for  the  purpose  of  proving  guilt,  but 
for  the  purpose  of  impeachment. 
Thus,  it  was  so  held  in  Rains  v.  State 
(1894)  33  Tex.  Grim.  Rep.  294,  26  S. 
W.  398;  Phillips  v.  State  (1896)  36 
Tex.  Crim  Rep.  480,  34  S.  W.  272; 
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Thompson  v.  State  (1896)  86  Tex. 
Grim.  Rep.  611,  34  S.  W.  629;  Quintans 
V.  State  (1891)  29  Tex.  App.  401,  26 
Am.  St  Rep.  730,  16  S.  W.  258.  But 
if  inducements  were  held  out  to  make 
the  confessions,  they  were  inadmissi- 
ble for  purposes  of  impeachment,  evea 
though  defendant  was  warned.  Bains 
V.  State  (1894)  33  Tex.  Crim.  Bep.  294» 
26  S.  W.  398. 

The  rule  of  the  earlier  cases,  how- 
ever, was  repudiated  in  Morales  v. 
State  (1896)  36  Tex.  Grim.  Rep.  234, 
36  S.  W.  436,  846.  and  the  rule  now 
followed  in  that  jurisdiction  is  that 
confessions  made  while  in  custodyt 
wi^out  the  warning  required  by  stat- 
ute, are  inadmissible  for  the  purpose 
of  impeachment.  Wright  v.  State 
(1896)  86  Tex.  Crim.  Rep.  427,  37  S. 
W.  782;  Bailey  v.  State  (1899)  40  Tex. 
Crim.  Rep.  160,  49  S.  W.  102;  Walton 
V.  State  (1900)  41  Tex.  Crim.  Rep.  454. 
56  S.  W.  666;  Parker  v.  State  (1900) 
—  Tex.  Grim.  Rep.  — ,  67  S.  W.  668; 
Johnson  v.  State  (1902)  43  Tex.  Crim. 
Rep.  476,  66  S.  W.  845;  Brown  v.  State 
(1909)  55  Tex.  Crim.  Rep.  572,  118  S. 
W.  139  (decided  under  a  new  statute 
in  relation  to  confessions). 

The  court  in  Morales  v.  State  said: 
"The  statute  says  that  a  confession 
made  by  a  defendant  while  in  jail  can- 
not be  used  against  him  unless  he  was 
duly  warned.  This  statute  is  with- 
out limitation  and  apprehends  that  the 
confession  cannot  be  used  against 
him  for  any  purpose;  and  to  use  it 
for  the  purpose  of  impeaching  him 
would  certainly  be  using  it  against 
him.  .  .  .  It  is  true  in  this  case 
the  court  limited  the  purpose  of  this 
testimony  to  the  impeachment  of  the 
defendant  as  a  witness.  While,  as 
stated,  there  was  a  limitation,  yet  it 
was  an  authority  to  the  jury  to  use 
the  confession  for  a  purpose  against 
the  defendant.  The  confession  Itself 
was  a  direct  confession  of  guilt,  made 
by  the  defendant  while  in  jail  and 
without  proper  caution.  If  it  had 
been  made  out  of  jail,  or  under  proper 
warning  given,  it  could  have  been  used 
as  original  evidence  against  the  de- 
fendant of  the  most  damaging  char^ 
acter ;  and  however  much  the  jury  may 
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have  felt  constrained  to  regard  the 
testtinony  only  as  directed  hy  the 
court,  it  would  present  to  them  an  ex- 
ceedingly difficult  problem  to  do  so. 
However  that  may  be,  in  our  opinion 
the  testimony  could  not  be  used 
against  defendant  for  any  purpose, 
and  whatever  is  said  in  the  cases 
above  cited  that  indicates  a  contrary 
view  is  hereby  overruled."  ■ 

So.  in  Brown  v.  State  (1909)  -56  Tex. 
Grim.  Rep.  672, 118  S.  W.  139,  the  trial 
having  occurred  after  the  Act  of  1907 
went  into  effect,  which  required  that 
the  confession  or  voluntary  statement 
made  by  a  person  nnder  arrest,  not 


before  an  examining  court,  shall  be 
made  in  writing,  which  shall  show  that 
the  person  making  it  had  been  warned, 
it  was  held  that  the  statute  not  having ' 
been  complied  with  in  that  respect, 
the  alleged  statements  or  confessions 
could  not  be  used  on  cross-examina- 
tion for  the  purpose  of  impeaching  the 
defendant  as  a  witness.  The  court 
observed  that,  even  before  that  act,  it 
had  been  held  that  confessions  of  a 
party  under  arrest,  made  without 
warning,  could  not  be  used  against 
him,  even  for  the  purpose  of  impeach- 
ment, citing  the  cases  already  referred 
to.  J.  H.  B. 


EX  PARTE  CLIFTON  HUDGINS. 

IFast  Virginia  Supreme  Court  of  Appeals  —  Majf  30,  S990. 

(_  w.  Va.  — ,  108  S.  E.  827.) 

Constitutional  law  —  aniversal  labor  law. 

1.  Section  2  of  chapter  12,  Acts  1917,  Second  Extraordinary  Session 
(Code  Supp.  1918,  chap.  151,  §  IGbll.  [§  5457b] ) ,  providing  that  every 
able-bodied  male  resident  of  this  state  between  the  ages  of  sixteen  and 
sixty  years,  except  bona  fide  students  during  school  term,  who  shall  fail 
or  refuse  to  regularly  and  steadily  engage  for  at  least  thirty-six  hours  per 
week  in  some  lawful  and  recognized  business,  profession,  occupation,  or 
employment,  shall  be  held  to  be  a  vagrant,  and  be  guilty  of  a  misdemeanor, 
and  punished  as  therein  provided,  regardless  of  the  financial  ability  of  such 
person  to  maintain  himself  and  his  dependents  without  performing  such 
labor,  and  regardless  of  his  ability,  to  obtain  such  employment,  except  as 
therein  provided,  is  unconstitutional  and  void  as  imposing  unnecessary  and 
unreasonable  restraint  upon  personal  liberty,  and  as  having  no  just  or 
reasonable  relation  to  the  things  generally  comprehended  within  the  police 
power  of  the  state. 

{See  mte  on  this  question  beginning  on  page  1366.] 


D^nition  —  vagrancy. 

2.  At  common  law  vagrancy  consists 
in  going  about  from  place  to  place  by 
a  person  without  visible  means  of  sup- 
port, who  is  idle,  and  who,  though  able 

Headnota  1  by  Muja,  J. 


to  work  for  his  or  her  maintenance,  re- 
fuses to  do  so,  but  lives  without  labor, 
or  on  the  charity  of  others. 
[See  8  R.  G.  L.  339.] 


Apfucation  for  a  writ  of  habeas  corpus  to  secure  petitioner's  release 
from  custody,  to  which  he  liad  been  committed  for  alleged  violation  of 
the  Vagrancy  Statute.  Petitioner  discharged. 

The  facts  are  stated  in  the  opinion  of  the  court 

9  A.L.R.— 86. 
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Messrs.  Lltz  ft  Hannan  and  Jmeph 
M.  Crockett  for  petitioner. 
Mr.  G.  L.  Counts  for  respondent. 

BfiUer,  J.,  delivered  the  opinion  of 
the  court: 

Petitioner  seeks  his  dischargre 
from  custody,  the  petition  and  re- 
turn of  the  officer  showincr  that  he  is 
being  restrained  of  his  liberty  by 
the  judgment  of  conviction  by  con- 
fession and  sentence  upon  two  in- 
dictments found  by  the  grand  jury 
on  May  13,  1920,  the  first,  number 
one,  charging  that  being  then  and 
there  an  able-bodied  male  resident 
of  McDowell  county.  West  Virginia, 
between  the  ages  of  sixteen  and  six- 
ty years,  and  not  being  then  and 
there  a  bona  fide  student  during 
school  term,  he  did  unlawfully  fail 
and  refuse  to  regularly  and  steadily 
engage  for  at  least  thirty-six  hours 
for  one  week,  beginning  March  29, 
1920,  and  ending  April  6,  1920,  in 
some  lawful  and  recognized  busi- 
ness, profession,  occupation,  and 
employment,  whereby  he  might  con- 
tribute to  the  support  of  himself  and 
those  legally  dependent  upon  him; 
the  second,  number  two,  charges 
him-  with  a  like  offense  committed 
during  the  week  beginning  April  6, 
1920,  and  ending  April  12,  1920. 

The  grounds  alleged  and  relied  on 
are :  First,  that  the  time  prescribed 
within  which  the  statute  was  to  re- 
main in  effect  had  expired  by  limita- 
tion when  petitions  is  alleged  to 
have  committed  the  several  offenses ; 
second,  that  the  said  act  is  uncon- 
stitutional and  void,  being  violative 
(1)  of  the  13th  Amendment  of  the 
Constitution  of  the  United  States, 
providing  that  "neither  slavery  nor 
involuntary  servitude,  except  as  a 
punishment  for  crime  whereof  tl^ 
party  shall  have  been  duly  convict- 
ed, shall  exist  within  the  United 
States,  or  any  place  subject  to  their 
jurisdiction;"  (2)  of  §  1,  article  3, 
Bill  of  Rights,  of  the  Constitution 
of  West  Virginia,  sa^ng  that  "all 
men  are,  by  nature,  equally  free  and 
independent,  and  have  certain  in- 
herent rights,  of  which  when  they 
enter  into  a  state  of  society,  they 
cannot,  by  any  compact,  deprive  or 
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devest  their  posterity,  namely :  the 
enjoyment  of  life  and  liber^,  "With 
the  means  of  acquiring  and  possess- 
ing property,  lind  of  pursuing  and 
obtaining  happiness  and  safety;" 
(3)  §  3,  article  1,  of  the  Constitu- 
tion of  West  Virginia,  providing: 
"The  provisions  of  the  Constitution 
of  the  United  States,  and  of  this 
state,  are  operative  alike  in  a  period 
of  war  «s  in  time  of  peace,  and  aiiy 
departure  therefrom,  or  violation 
thereof,  under  the  plea  of  necessity, 
or  any  other  plea,  is  subversive  of 
good  government,  and  tends  to  an- 
archy and  despotism." 

The  statute  on  which  the  indict- 
ments were  found  is  §  2  of  chapter 
12  of  the  Acts  1917,  Second  Extra- 
ordinary Session,  and,  so  far  as  per- 
tinent to  the  questions  presented,  is 
as  follows:   "Section  2.   From  the 
time  this  act  becomes  effective,  and 
thenceforward  until  six  months  aft- 
er the  termination  of  the  present 
war  between  the  United  States  and 
the  Imperial  German  Government, 
any  able-bodied  male  resident  of  this 
state  between  the  ages  of  sixteen 
and  sixty,  except  bona  flde  students 
during  school  term,  who  shall  fail 
or  refuse  to  regularly  and  steadily 
engage  for  at  least  thirty-six  hoars 
per  week  in  some  lawful  and  recog- 
nized business,  profession,  occupa- 
tion or  employment,  whereby  he  may 
contribute  to  the  support  of  himself 
and  those  legally  dependent  upon 
him,  shall  be  held  to  be  a  vagrant 
within  the  meaning  and  effect  of  this 
act,  and  shall  be  guilty  of  a  misde- 
meanor, and  upon  conviction  there- 
of, shall  be  fined  not  more  than  $100 
for  each  offense,  and  as  a  part  of 
such    sentence    and  punishment 
.  .  .  shall  be  by  the  trial  court  or- 
dered to  work  not  exceeding  sixty 
days  upon  the  public  ro^s  or 
streets,  or  upon  some  other  puWie 
work  being  done  by  and  in  the  coun- 
ty in  which  such  person  shall  be  con- 
victed, or  by  any  municipality  there- 
in." 

The  judgment  for  the  first  offense 
was  confinement  in  the  jail  of  the 
county  at  hard  labor  for  thirty  days, 
and  a  fine  of  925,  the  labor  to  be 
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performed  on  the  public  roada>  and 
if  the  fine  was  not  paid»  the  im- 
joisonment  and  labor  were  to  con- 
tinue until  the  fine  should  be  paid, 
at  the  rate  of  $1  per  day.  And  for 
the  second  offense  the  judgment  of 
imprisonment  was  for  forty-five 
days,  commencing  at  the  end  of  the 
term  imposed  under  the  first  indict- 
ment, and  $36  fine,  with  like  condi- 
tions If  this  fine  was  not  itaid. 

The  petitioner  alleges,  and  there 
is  no  traverse  of  the  fact,  that  at 
the  outbreak  of  the  war  he  was  a 
soldier  in  Company  "K,"  Second 
West  Virginia  Infantry,  and  re- 
mained there  until  the  summer  of 
1917,  when  he  was  discharged  for 
physical  disability;  that  later,  Feb- 
ruary 4,  1918,  he  enlisted  in  the 
Army  of  the  United  States,  and  was 
assigned  to  the  Signal  Corps,  79th 
Divison,  then  in  training  at  Camp 
Meade,  Maryland,  and  in  May,  1918, 
was  transported  over  seas,  and  was 
serving  in  said  division  and  partici- 
pated in  the  battel  of  St.  Mihiel. 
various  battles  around  Verdun,  and 
the  Meuse-Argonne  offensive,  and 
was  with  the  division  at  Sedan  when 
actual  hostilities  between  the  United 
States  and  the  Imperial  German 
Government  ended  November  11, 
1918;  that  in  May,  1919,  he  was  dia- 
efaarged,  and  was  informed  that  all 
the  soldiers  who,  like  himself,  had 
enlisted  for  the  duration  of  the  war, 
had  long  since  been  discharged,  and 
the  Army  disbanded. 

The  military  services  rendered  by 
petitioner  are  perhaps  not  very  ma- 
terial, but  they  should  not  he  over- 
looked in  the  administration  of  a 
law  of  this  nature,  limited  as  it  is 
to  the  duration  of  the  war,  which 
the  petitioner  contends  had  ended 
before  the  offenses  with  which  he 
was  charged  were  committed. 
Whether  the  war  had  then  ended 
vnlJiin  the  provisions  of  this  act,  we 
need  not  decide,  for  we  have  reached 
the  conclusion  that  the  act  is  uncon- 
stitational  and  ought  to  be  so  de- 
clared. 

The  act  is  not  conditioned  on 
whether  or  not  the  offender  has  oth- 
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er  means  of  support,  or  dependents, 
for  if  no  depend-* 
ents,  by  the  provi-  ^iS^ 
sions  of  the  act,  no 
payments  need  be  made  by  the  coun- 
ty or  municipality  on  account  of  his 
labor.  At  the  common  law  vagrancy 
consists  in  going  about  from  place 
to  place  by  a  person  without  visible 
means  of  support,  who  is  idle,  and 
who,  though  able  to  work  for  his  or 
her  maintenance,  refuses  to  do  so, 
but  lives,  without  labor,  or  on  Ute 
charity  of  others.  29  Am.  &  Eng. 
Enc  Law,  568;  Ex  parte  Strittmat- 
ter,  58  Tex.  Crim.  Rep,  166,  124  S. 
W.  906,  137  Am,  St.  Rep.  937,  note 
944,  id.  21  Ann.  Cas,  477,  note  478. 
But  as  these  authorities  point  out, 
in  the  face  of  the  many  different 
statutes,  in  this  country,  the  com- 
mon-law rule  is  of  little  importance ; 
and  it  is  generally  conceded  that, 
within  certain  broad  limitations,  the 
legislature  may  by  statute  define 
vagrancy  and  impose  punishment 
for  the  offense. 

The  broad  ground  taken  by  peti- 
tioner and  his  counsel  is  that  the 
statute  sought  to  be  enforced 
against  him  is  an  unjust  and  unrea- 
sonable restraint  upon  his  personal 
liberty,  guaranteed  by  the  state  and 
Federal  Constitutions.  What  is  per- 
sonal liberty  under  the  law?  As  de- 
fined by  Blackstone,  it  "consists  in 
the  power  of  locomotion,  of  chang- 
ing situation,  or  moving  one's  per- 
son to  whatsoever  place  one's  own 
inclination  may  direct,  without  im- 
prisonment or  restraint  unless  by 
due  course  of  law."  "In  organized 
society,"  says  Cooley,  Constitutional 
Limitations,  7th  ed.  488,  "liberty  is 
the  capture  of  law,  and  every  man 
will  possess  it  in  proportion  as  the 
laws,  while  imposing  no  unneces- 
sary restraints,  surround  him  and 
every  other  citizen  with  protections 
against  the  lawless  acts  of  others." 
The  qualifications  and  restraints 
which  the  law  may  properly  impose 
on  personal  liberty,  classed  accord- 
ing to  their  purpose,  as  said  by  the 
same  high  authority,  are,  first,  those 
of  public,  second,  those  of  private 
nature.  The  first  class  involves  the 
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relative  duties  and  obligations  of  a 
citizen  to  society  and  his  fellow  cit- 
izens, and  ia  subdivided  by  Mr. 
Cooley  as  follows:  "(1)  Those  im- 
posed to  prevent  the  commission  of 
crime  which  is  threatened;  (2) 
those  in  punishment  of  crime  com- 
mitted ;  (3)  those  in  punishment  of 
contempts  of  court  or  legislative 
bodies,  or  to  render  their  jurisdic- 
tion effectual;  (4)  those  necessary 
to  enforce  the  duty  citizens  owe  in 
defense  of  >  the  state;  (6)  those 
which  may  become  important  to 
protect  the  community  against  the 
acts  of  those  who,  by  reason  of 
mental  infirmity,  are  incapable  of 
self-control.  .  .  The  second 
class  are  those  which  spring  from 
the  helpless  or  dependent  condition 
of  individuals  in  the  various  rela- 
tions of  life."  Cooley,  Const.  Lim. 
484.  ' 

Tested  by  these  general  rules, 
what  may  be  properly  determined  of 
the  statute  here  involved  7  To  bring 

it  within  these  limitations  it  must 
have  some  reasonable  relation  to  one 
or  more  of  the  subjects  over  which 
the  state  may  properly  exercise  its 
police  power.  Manifestly  the  enact- 
ment of  the  statute  was  intended  as 
a  war  measure,  for  it  is  limited  in 
its  effect  to  the  period  of  the  war 
and  six  months  after  termination 
thereof.  The  state,  under  our  Con- 
stitution, has  no  power  to  declare 
war;  the  war  power,  so  far  as  it 
exists  under  the  Constitution  and 
laws  of  this  state,  is  in  the  governor 
as  commander  in  chief  of  the  mili- 
tary forces,  except  when  called  into 
the  service  of  the  United  States,  to 
call  out  such  forces  to  execute  the 
laws,  suppress  insurrection,  and  re- 
pel Invasion.  Const.  §  12,  art.  7; 
Code,  §§  6  and  6,  chapter  18  (§§ 
783,  784) .  The  statute  in  no  way 
relates  to  the  raising  or  organiza- 
tion of  the  military  forces  of  the 
state,  for  state  or  Federal  purposes. 

It  is  apparent  that  the  legisUture 
has  attempted  to  justify  the  meas- 
ure on  the  theory  that  the  persons 
against  whom  it  was  directed  were, 
or  jiught  become,  charges  upon  the 
public;  but  by  its  terms  it  is  lim- 
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ited  to  the  period  of  the  war,  and  six 
months  thereafter;  and  that  during 
that  term  the  productive  resources 
of  the  state  should  be  brought  up  to 
the  highest  standard,  for  war  pur- 
poses. With  the  state,  however,  this 
could  amount  only  to  a  semblance  of 
right  While  greater  production 
during  the  period  of  the  war  might 
be  desirable,  is  that  a  subject  with 
which  the  state  had  the  right  to 
deal  ?  We  think  not  Certainly  not 
by  accusing  all  citizens  coming 
within  its  provisions  with  vagrancy, 
and  as  criminals,  without  reference 
to  their  ability  to  support  and  main- 
tain themselves  and  their  depend- 
ents without  work.  And  as  further 
evidence  that  the  protection  of  the 
state  against  vagrancy  was  not  the 
real  object  of  the  statute,  it  else- 
where provides  that  "^o.  no  case 
shall  the  possession  by  the  accused 
of  money,  property,  or  income  suf- 
ficient to  support  himself  and  those 
legally  dependent  upon  him  be  a  de- 
fense to  any  prosecution  under  this 
act;"  and  furthermore,  that  "in  no 
case  shall  the  claim  by  the  accused 
of  inabilily  to  obtain  wofk  or  em- 
ployment be  a  defense  to  prosecu- 
tion hereunder,  unless  it  ...  be 
proved  that  the  accused  promptly 
notified  the  proper  representative  of 
the  state  council  of  defense  of  his 
inability  to  obtain  employment  and 
requested  that  work  or  employment 
be  found  for  him,  and  that  such  em- 
ployment was  not  furnished  him.*' 
[Code  Supp.  1918,  §  6467b.]  It  is 
suggested  in  argument  that  the 
state  council  of  defense  had  com- 
pleted its  work  and  been  discharged 
long  before  the  alleged  offenses  were 
Committed  by  defendant.  However, 
that  fact  does  not  appear  in  the 
record,  and  it  is  immaterial  in  our 
view  of  the  law. 

So  the  purpose  of  the  statute  was 
not  to  subserve  any  of  the  purposes 
for  which  a  citizen  may  rightfully 
be  deprived  of  his  liberty.  Its  effect 
was  to  require  every  able-bodied 
male  resident  of  the  state,  between 
the  ages  specified,  regardless  of  his 
financial  ability*  to  work,  not  sim- 
ply long  enoui^  each  day  of  tbe 
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week  to  acquire  means  of  support 

for  himself  and, his  dependents,  but 
for  the  number  of  hours  required. 
It  is  made  applicable  alike  to  young 
and  old  within  these  ages.  If  a 
citizen,  say  of  fifty  or  fifty-five  years 
of  age,  had  worked  diligently  earlier 
in  life,  and  had  laid  up  a  competency 
with  which  to  support  himself  and 
his  dependents  in  his  or  their  sta- 
tions of  life,  that  he  might  for  the 
rest  of  his  days  live  in  comparative 
ease  and  freedom  from  the  burdens 
of  his  earlier  years,  he  could  not  de- 
lend  himsdf  on  that  account,  nor 
escape  the  penalties  imposed  for  a 
violation  of  the  statute,  characteriz- 
ing him  as  a  vagrant  and  punishable 
as  such.  Can  such  a  statute  find  jus- 
tification in  the  police  power  of  the 
state?  Though  this  power  has 
never  as  yet  been,  and  probably 
never  will  be,  accurately  defined, 
yet,  under  the  Constitution,  it  is 
confined  to  matters  relating  to  the 
public  health,  the  public  morals, 
and  the  public  safety.  Booth  v. 
People,  186  111.  43,  50  L.R.A.  762,  57 
N.  E.  798,  78  Am.  St.  Rep.  229,  and 
note  235 ;  State  v.  Peel  Splint  Coal 
Co.  36  W.  Va.  802, 17  L.R.A.  385, 15 
S.  E.  1000.  And  this  power  must  be 
exercised  so  as  not  to  impose  unjust 
or  unreasonable  restraints,  upon 
personal  liberty.  liawrence  v.  Bar- 
low, 77  W.  Va.  289,  87  S.  E.  380. 
Where  the  statute  undertakes  to  im- 
pose restraints  on  liberty,  it  should 
be  confined  to  the  things  generally 
comprehended  within  the  police 
power. 

Illustrative  of  unreasonable  re- 
straint upon  personal  liberty,  an 
ordinance  whidi  prohibited  anyone 
knowingly  to  associate  with  persons 
having  the  reputation  of  being 
thieves,  burglars,  pickpockets,  pig- 
eon droppers,  bawds,  etc.,  or  any 
other  person,  for  the  purpose  or 
with  the  intent  to  agree,  conspire, 
combine,  or  confederate,  first,  to 
commit  any  oifense,  or  second,  to 
cheat  or  defraud  any  person  of  any 
money  or  property,  etc,  was  held 
unconstitutional.  It  was  said  to  be 
as  utijust  and  unreasonable  for  a 
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legislative  body  to  undertake  to  for- 
bid certain  associations  as  to  com- 
mand with  whom  one  should  asso- 
ciate; and  that  without  some  overt 
act  done  it  is  beyond  the  power  of 
human  agency  to  discran  and  de- 
termine with  what  intent  or  purpose 
the  human  heart  is  actuated.  Ex 
parte  Smith,  135  Mo.  223, 83  L.R.A. 
.606,  36  S.  W.  628,  58  AnL  St  Rep. 
576,  note  580.  In  People  ex  rel. 
O'Connell  v.  Turner,  55  111.  280,  8 
Am.  Rep.  645,  a  statute  was 
declared  unconstitutional  which  au- 
thorized the  commitment  to  the  re- 
form school  of  children  between  the 
ages  of  six  and  sixteen  years,  "who 
are  destitute  of  proper  parental  care 
and  growing  up  in  mendicancy,  ig- 
norance, idleness,  and  vice,"  but 
who  may  have  committed  no  crime. 
This  case  was  distinguished  or  not 
followed  in  Wisconsin,  in  construing 
a  similar  statute,  in  Milwaukee  In- 
dustrial School  V.  Milwaukee 
County,  40  Wis.  328,  22  Am.  Rep. 
7j02.  In  Ruling  Case  Law  it  is  laid 
down  as  the  law  of  the  land  that  lib- 
erty as  used  in  the  Constitution  is 
not  dwarfed  into  mere  freedom 
from  physical  restraint  of  the  per- 
son of  the  citizen,  but  is  deemed  to 
embrace  the  right  of  a  man  to  be 
free  in  the  employment  of  the  facul- 
ties with  which  he  has  been  endowed 
by  his  Creator,  subject  only  to  such 
restraints  as  are  necessary  for  the 
common  welfare.  "It  includes  the 
right  to  be  free  to  use  his  faculties 
in  all  lawful  ways ;  to  live  and  work 
where  he  will.  6  R.  C.  L.  pp.  259, 
260,  §  244.  In  Bailey  v.  Alabama, 
219  U.  S.  219,  55  L.  ed.  191,  31  Sup. 
Ct.  Rep.  145,  the  Federsd  anti-peon- 
age acts,  founded  on  the  13th 
Amendment,  inhibiting  involuntary 
servitude,  were  held  to  be  violated 
by  a  statute  which  sought  to  compel 
service  of  labor  by  making  it  a 
crime  to  fail  or  refuse  to  perform 
it.  It  was  said  in  that  case  that,  al- 
though the  court  might  not  impute 
to  a  state  an  actual  motive  to  op- 
press by  a  statute,  yet  it  should 
consider  the  material  operation  of 
such  a  statute  and  strike  it  down  if 
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it  becomes  an  instrument  of  coer- 
cion forbidden  by  the  Federal  Con- 
stitution. That  decision  involved  an 
act  of  the  legislature  which  made  it 
prima  facie  evidence  of  an  intent  to 
defraud,  forbidden  by  the  statute, 
for  anyone  obtaining  money  from 
his  employer  to  refuse  without 
cause  to  perform  the  labor  provided 
for  in  the  contract,  -without  return 
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of  the  money;  but  the  principle  in- 
volved, we  think,  co«tit-ii«ri 
has  application  to  inw-oBin-enwi 
the  statute  involved 
here,  in  so  far  as  it  imposes  an  uq- 
just  and  unreasonable  restraint  on 
personal  liberty. 

Our  conclusion  is  that  the  peti- 
tioner is  entitled  to  be  discharged 
from  custody,  and  it  is  so  ordered. 


ANNOTATION. 

CmulitiitiMufity  oi  stattrte  requiriiig  peTKHis,  regtfdlen  of  tuuJiliuii, 
to  engage  m  some  bmrnen,  profession,  occnpatkm,  or  emplc^nient 


A  thorousrh  search  has  disclosed  but 
one  case  other  than  the  reported  case 
(Ex  PARTE  HuDGiNS,  ante.  1361)  dis- 
cussing the  constitutionality  of  a  stat- 
ute requiring  persons,  irrespective  of 
their  financial  means,  to  engage  in 
some  business  or  employment.  Both  of 
these  cases  consider  the  validity  of 
the  so-called  "work  or  fight"  laws, 
which  were  enacted  in  many  states  for 
the  purpose  of  stimulating  production 
and  preserving  order  during  the  recent 
world  war. 

In  the  reported  case  (Ex  parti 
HUDGZNS)  wherein  the  question  arose 
on  a  petition  for  a  writ  of  habeas  cor- 
pus,  it  appeared  that  the  petitioner 
was  convicted  under  a  statute  of  West 
Virginia  which  provided  that  any  able- 
bodied  male  resident  of  that  state  be- 
tween the  ages  of  sixteen  and  sixty, 
excepting  students,  who  should  fail  or 
refuse  to  engage  regularly  for  at  least 
thirty-six  hours  per  week  in  some 
lawful  and  recognized  business,  pro- 
fession, occupation,  or  employment, 
flhould  be  held  to  be  a  vagrant  and 
punished  by  fine  and  by  being  com- 
pelled to  labor  on  some  public  work. 
The  court,  in  releasing  the  prisoner 
from  custody,  holds  that  the  act  is  an 
unjust  and  unreasonable  restraint  of 
personal  liberty  as  guaranteed  by  the 
state  and  Federal  Constitutions.  The 
court,  by  way  of  illustration,  says  that 
a  citizen  fifty  or  fifty-five  years  of  age, 
who  possessed  sufllcient  means  to  sup- 
port himself  and  his  dependents  for 
the  rest  of  his  life,  could  not  defend 
himself  on  that  account,  or  escape  the 


penalties  imposed  for  a  violation  of 
such  a  statute. 

On  the  other  hand,  in  State  v.  Mc- 
Clure  (1919)  —  Del.  — ,  105  AtL  712, 
a  similar  statute  was  upheld  on  the 
ground  that  it  was  a  war  measure, 
tending  to  aid  in  the  winning  of  the 
war  by  increasing  the  production  of 
food  supplies,  and  by  saving  tlie  loss 
incident  to  the  maintenance  of  those 
male  citizens  between  the  ages  of 
eighteen  and  fifty-five,  who  were  en- 
gaged in  no  useful  or  lawful  occupa- 
tion. The  court  said:  "One  of  the 
objects  of  the  act,  as  expressed  in 
§  1,  was  to  preserve  order  within  the 
state.  The  passage  of  the  act  com- 
pelling male  residents  of  the  state  be- 
tween the  ages  of  eighteen  and  fifty- 
five  to  be  employed  during  the  period 
of  the  war  and  six  months  thereaft^. 
we  believe  was  a  reasonable  exercise, 
under  the  circumstances,  of  the  police 
powers  vested  in  the  legislature.  In 
Webber  v.  Virginia  (1881)  103  U.  & 
344,  26  L.  ed.  S65,  the  Supreme  Court 
of  the  United  States  defined  police 
powers  to  be  'those  powers  by  which 
the  health,  good  order,  peace,  and  gen- 
eral welfare  of  the  conununity  an 
promoted.'  It  is  generally  known  that 
the  demands  of  the  national  govern- 
ment in  waging  the  present  war  have 
greatly  curtailed  the  means  of  pre- 
venting crime,  and  reduced  the  num- 
ber of  men  available  to  protect  the 
lives  and  property  of  the  public.  It 
was  proper  for  the  legislature,  having 
this  in  mind,  to  pass  reasonable  and 
just  laws  to  preserve  order  within  the 
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state  and  to  protect  the  lives  and  prop-    certain  ages  should  be  engaged  in 
er^  of  those  within  its  borders  by  pro-    some  useful  or  lawful  occupation." 
Tiding  that  male  residents  between  R.  G.  R. 


CITY  OF  DBRMOTT  et  al..  Appts., 

V. 

H.  C.  STINSON. 

Arkauaam  Supreme  Court'^Majf  24,  10SO. 

(— Ark.  — ,  222  S.  W.  54.) 

Adverse  possession  —  of  common  property  —  effect. 

1.  Adverse,  open,  and  continued  possession  of  a  public  common  by  an 
abutting  owner  for  the  statutory  period  vests  title  in  him. 

ISee  note  on  this  question  beginning  on  page  1373.] 


—  notice  of  claim, 

2.  The  fencing  by  a  property  owner 
of  tise  portion  of  a  common  lying  be- 
tween his  property  and  a  public  high- 
way  as  part  of  his  own  property  is 
notice  to  the  city  authorities  of  his  ad- 
YBTSB  claim  to  i^e  property. 

tSee  1  R.  C.  L.  698,  786.] 
Contract  —  to  repay  cost  of  sidewalk 
—  effect 

3.  An  agreement  between  a  munic- 
ipal corporation  and  a  property  owner 
into  has  fenced  as  put  of  his  property 
a  portion  of  a  &imnum  lying  between 
his  property  and  tiie  highw^,  that» 
if  he  should  ever  be  devested  of  the 


common,  it  will  rep^  him  tiie  cost  of 
a  sidewalk  laid  by  him  upon  tiie  high- 
way, does  not  affect  his  advene  claim 
to  the  common. 

Estoppel  —  to  claim  adverse  posses- 
sion —  reimbarsement  of  cost  of 
sidewalk. 

4.  One  who  has  acquired  by  adverse 
possession  title  to  a  portion  of  a  com- 
mon lying  between  his  property  and  a 
highway  is  not  estopped  to  rely  upon 
his  title  by  accepting  from  t^e  munic- 
ipality the  amount  which  he  expended 
in  laying  a  sidewaHc  along  tiie  high- 
way. 


Appeal  by  defendants  from  a  decree  of  the  Chancery  Court  for  Chicot 
County  (Scott,  Special  Ch.)  in  favor  of  plaintiff  in  an  action  brought  to 
enjoin  defendants  from  (q;>ening  a  certain  common  within  the  city  limits. 
Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  D.  Dudley  Crenshaw,  for  appel-    9  N.  E.  269;  Paragould  v.  Lawson,  88 


lants: 

Where  lands  are  occupied  permis- 
sively,  and  the  occupation  and  use  are 
not  manifestly  inconsistent  with  the 
right  of  the  grantee,  notice  of  the  hos- 
tility of  the  claim  must  in  some  way  be 
brought  home  to  the  grantee  before  the 
Statute  of  Limitations  will  begin  to 
run. 

Stuttgart  V.  John,  85  Ark.  620,  109 
S.  W.  541;  Graham  v.  St  Louis,  I.  M. 
A  S.  R.  Co.  69  Ark.  562,  65  S.  W. 
1048,  66  S.  W.  344;  Little  Rock  v. 
Wright  58  Ark.  142,  23  S.  W.  876;  1 
Am.  &  Eng.  Enc.  Law,  2d  ed.  818.  819; 
Connor  v.  Bell,  152  Pa.  444,  25  Atl. 
802;  Lake  View  v.  Le  Bahn,  120  111.  92, 


Ark.  478,  115  S.  W.  379;  Texarkana  v. 
Leach,  66  Ark.  40,  74  Am.  St.  Rep.  67, 
48  S.  W.  807;  3  Dill.  Mun.  Corp.  lith 
ed.  §§  1102,  1160. 

Plaintiff  was  one  of  the  owners  of 
the  land  platted,  and  signed  the  in- 
denture filed  therewith.  This  was  a 
complete  dedication  to  the  public,  and 
a  dedication  which  is  not  revocable. 

Hope  v.  Shiver,  77  Ark.  177,  90  S. 
W.  1003 ;  Brewer  v.  Pine  Bluff,  80  Ark. 
489,  97  S.  W.  1084;  Stuttgart  v.  John, 
85  Ark.  520,  109  S.  W.  541;  Paragould 
V.  Lawson,  88  Ark."  478,  115  S.  W.  379; 
Frauenthal  v.  Slaten,  91  Ark.  350,  121 
S.  W.  395;  Brookfield  v.  Block,  123  Ark. 
153,  184  S.  W.  449;  Porter  v.  Stuttgart, 
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135  Ark.  48,  204  S.  W.  607;  9  Am.  & 
Eng.  Enc.  Law,  2d  ed.  57,  59;  8  B.  C. 
L.  894,  906. 

Messrs.  Streett  &  Barnaide,  for  ap- 
pellee: 

If  plaintiff  had  acquired  title  to  the 
land  in  controversy  by  adverse  posses- 
sion for  more  than  thirty-five  years, 
no  act  or  admission  on  his  part  at  this 
time  could,  of  itself,  devest  him  of  the 
title,  and  the  title  would  remain  in  him 
until  he  devested  himself  thereof  by  a 
solemn  conveyance,  duly  executed  as 
required  by  law, 

Hudson  V.  Stillwell,  80  Ark.  578,  98 
S.  W.  356;  Turquett  v.  McMurrain,  110 
Ark.  197,  161  S.  W.  175;  Shirey  v. 
Whitiow,  80  Ark.  444,  97  S.  W.  444; 
Hutt  V.  Smith,  118  Ark.  10,  175  S.  W. 
399 ;  Clements  v.  Lampkin,  34  Ark.  598 ; 
Parham  v.  Dedman,  66  Ark.  26,  48 
S.  W.  673;  Broad  v,  Beatty,  73  Ark.  110, 
83  S.  W.  339. 

Wood,  J.,  delivered  the  opinion  of 
the  court : 

The  city  of  Dermott,  through  its 
council,  passed  a  resolution  to  open 
a  certain  common  within  the  city 
limits. 

The  appellee  instituted  this  action 
against  the  appellants  to  enjoin  the 
opening  of  the  common.  He  alleged 
that  he  is  the  owner  of  lots  3  and  4 
of  the  original  hamlet  of  Dermott, 
as  platted  by  S.  A.  Duke,  March  30, 
1882,  which  plat  was  duly  recorded 
in  Chicot  county.  He  alleged  that 
he  occupied  these  lots,  with  an  ad- 
ditional strip  contiguous  thereto,  as 
his  homestead,  and  that  he  and  his 
predecessors  in  title  had  been  in  the 
continuous,  open,  and  adverse  pos- 
session of  same  for  more  than 
thirty-five  years,  claiming  to  own 
same.  He  alleged  that  the  strip  of 
land  which  adjoined  his  lots  is  a 
part  of  what  was  designated  in  the 
plat  filed  by  Duke  as  a  "common;" 
that  about  the  year  1883,  by  com- 
mon consent  of  the  owners  of  the 
lots  adjoining  upon  said  common, 
the  same  was  Inclosed  by  the  respec- 
tive owners,  thus  extending  their 
holdings  the  width  of  each  of  tiieir 
said  lots  west  to  the  public  road, 
which  afterwards  was  incorporated 
and  became  a  part  of  the  Main  street 
of  the  city  of  Dermott;  that  until 
July  8,  1918,  no  legal  steps  had  ever 
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been  taken  to  question  the  appellee's 
title  or  right  to  possession  of  said 
tract.  But  on  the  above  date  the 
city  of  Dermott  caused  notice  to  be 
served  upon  the  appellee  to  vacate 
the  property,  and  that  appellants 
are  now  threatening  to  enter  upon 
and  tear  down  the  fence,  and  com- 
mit other  acts  of  waste  and  trespass, 
to  the  irreparable  damage  of  the 
appellee.  Appellee  prayed  that  the 
appellants  be  enjoined  and  that  his 
title  to  the  tract  of  land  be  quieted. 

The  appellants  answered  and  de- 
nied the  allegations  of  the  appellee's 
complaint,  and  pleaded  that  the 
appellee  was  estopped  by  an  in- 
strument which  he  and  S.  A.  Duke, 
the  original  owner  and  dedicator  of 
the  lands  t^en  constituting  the  ham- 
let, now  the  city,  of  Dermott,  and 
others,  signed  on  March  30,  1882, 
and  which  was  duly  recorded  on 
March  13, 1883.  In  that  instrument 
it  was  recited,  among  other  things^ 
that  the  original  plat  filed  by  Duke 
was  a  correct  plat  of  the  hamlet  of 
Dermott;  that  the  streets,  alleys,  and 
commons  as  designated  on  that  plat 
shall  forever  be  common  property 
for  the  use  and  benefit  of  the  owners 
of  property  in  Dermott  and  the  pub- 
lic generally ;  that  the  streets,  alleys, 
and  commons  should  never  be  occu- 
pied or  used  for  any  other  purpose 
except  by  the  unanimous  consent  of 
every  owner  of  real  estate  in  the 
hamlet. 

The  appellee  testified  that  he  is 
the  owner  of  lots  3  and  4  in  block  4 
of  the  original  hamlet  of  Dermott. 
abutting  on  the  strip  of  land  in  con- 
troversy; that  he  had  been  in  the 
possession  of  these  lots  since  March 
25,  1882,  at  which  time  he  pur- 
chased the  same  from  S.  A.  Duke 
and  obtained  a  warranty  deed, 
which  he  introduced;  that  he  had 
been  in  possession  of  the  strip  of 
land  in  controversy  immediately 
west  of  his  lots  and  between  them 
and  Main  street  of  the  city  of  Der- 
mott since  his  acquisition  of  title  to 
the  lots  mentioned;  that  he  and 
other  parties  joined  with  Duke,  the 
original  owner  of  the  lots,  in  the 
deed  and  plat  of  original  dedication 
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to  fhe  hamlet  of  Dermott;  that 
the  fence  at  that  date  was  where 
it  is  now;  that,  a  short  time  after 
this  instrument  was  signed  by 
him  and  others,  the  signers  there- 
of agreed  to  abrogate  the  deed 
of  dedication  and  continue  their 
fences  out  to  the  boundaty  of 
the  public  road  as  it  then  existed; 
that  at  the  time  of  dedication  and 
continuously  thereafter  the  strip  of 
land  in  controversy  has  remained 
inclosed ;  that  the  strip  of  property 
has  been  inclosed  and  held  as  a  part 
of  his  property  ever  since  that  date; 
that  no  attempt  had  been  made  by 
the  city  to  oust  him  from  the  pos- 
session of  the-  strip  in  controversy 
until  the  summer  of  1918;  that  he 
used  the  front  of  his  place,  the  strip 
in  controversy,  for  a  pasture;  that 
January  10,  1910,  he  accepted  a  so- 
called  "contract"  from  the  town  of 
Dermott,  which  is  as  follows : 

"TKis  contract,  made  and  entered 
into  by  and  between  the  incorpo- 
rated town  of  Dermott  and  H.  G. 
Stinson,  witnesseth : 

"Whereas,  the  said  H.  C.  Stinson 
has  caused  to  be  constructed  along 
tlie  west  boundary  line  of  that  part 
of  the  common  lying  in  front  and 
west  of  lots  3  and  4  in  block  4  in  the 
original  town  of  Dermott,  owned  by 
him,  concrete  sidewalk,  and  has  paid 
for  the  same; 

**The  said  town  of  Dermott  here- 
by agrees  to  and  with  the  said  H.  C. 
Stinson  that  in  the  event  the  said  H. 
C.  Stinson  should  ever  be  devested 
of  that  part  of  the  said  common  ly- 
ing west  of  said  Jot  by  any  act  or 
consent  of  said  town,  then  in  that 
event  it  will  repay  to  said  H.  C. 
Stinson  any  and  all  sums  of  money 
expended  in  the  construction  of  side- 
walk, without  interest. 

"And  the  said  H.  C.  Stinson  here- 
by agrees  on  his  part  that  he  will 
maintain  said  sidewalk  and  a  rea- 
sonably good-looking  fence  along 
said  western  boundary  of  said  com- 
mon where  same  is  situated  in  front 
or  west  of  his  lots  S  and  4  in  blodc 
4." 

Appellee  testified  with  reference 
to  this  contract  that,  when  he 
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signed  the  agreement  about  the 
sidewalk,  he  did  not  recognize  the 
town's  right  to  the  property ;  that  he 
knew  the  town  claimed  it  and  he 
claimed  it;  that  he  took  the  money 
back  as  a  condition  of  his  surrender 
of  the  contract;  that  he  thought  as 
long  as  the  town  had  used  his  money 
six  or  seven  years,  he  might  use  the 
money  himself ;  that  he  received  no- 
tice from  the  town  to  move  his  fence 
back,  but  did  not  remember  whether 
it  was  before  or  after  he  accepted 
the  money;  that  he  did  not  move  the 
fence  when  he  accepted  the  money 
or  when  he  received  notice  to  move 
same ;  that  he  got  out  the  injunction 
because  he  did  not  intend  to  give  it 
up ;  that  the  north  end  of  the  com- 
mon is  occupied  by  a  brick  building, 
and,  so  far  as  he  can  tell,  is  stand- 
ing where  the  original  building 
stood  in  1882  and  1883 ;  that  no  por- 
tion of  the  conmion  has  been  open 
to  the  public  since  1883,  and  the  city 
has  not  since  that  time,  until  the 
matter  of  the  sidewalks  came  up  in 
1910,  sought  to  eject  any  of  the  own- 
ers from  the  strip  of  land  dedicated 
as  the  common. 

R.  A.  Buckner  testified  that  he 
came  to  Dermott  in  1884,  and  that 
at  that  time  the  common  was  occu- 
pied out  to  the  street  and  he  knew 
nothing  of  its  existence  for  several 
years;  that  the  appellee  and  other 
owners  of  lots  abutting  the  strip  in 
controversy  were  then  and  have 
since  been  in  possession  of  same; 
that  it  was  inclosed  and  had  been 
occupied  since  1884;  that  appellee 
claimed  the  common  as  his  prop- 
erty; that  he  had  never  heard  the 
title  or  right  to  possession  of  the 
common  called  in  question  until  five 
or  six  years  ago,  when  witness  was 
employed  as  town  attorney;  at  that 
time  some  of  the  council  wished  to 
take  it,  others  did  not ;  at  that  .time 
appellee  claimed  the  common  abut- 
ting his  lots  as  his  own,  and  witaess 
believed  other  property  owners  did 
likewise;  that  at  the  time  the  ques- 
tion of  building  the  sidewalks  was 
up  before  the  council  appellee 
claimed  the  property  and  talked  to 
witness  about  making  defense  if  the 
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cify  ever  attempted  to  assert  title  to 

the  property.  Different  individuals, 
among  them,  members  of  the  city 
council,  had  talked  about  whether 
they  ought  to  take  possession  of  the 
common  or  not,  but  there  was  never 
any  action  taken  by  the  council. 

Other  witnesses  testified  substan- 
tially corroborating  the  testimony  of 
the  above  witnesses.  One  of  the 
witnesses,  stated  that,  so  far  as  he 
knew;  no  owner,  of  property  in  that 
plat  had  ever  recognized  the  right  of 
the  public  in  that  land ;  that  he  had 
known  the  property  since  1900 ;  that 
when  the  town  required  the  prop- 
erty owners,  along  the  strip  in  con- 
troversy, to  put  down  sidewalks, 
there  was  a  question  raised  at  the 
time  as  to  the  right  of  the  town  to 
require  that  sidewalks  be  put  down. 
Witness  asked  whether,  if  the  prop- 
erty owners  should  put  it  down 
themselves,  they  could  put  it  back  on 
the  line.  The  city  authorities  as- 
sured witness  that  there  was  no 
danger  of  the  property  owners  los- 
ing their  property,  but,  for  their 
protection,  the  city  would  give  them 
a  ninety-nine  year  lease.  The  town 
did  not  claim. the  title  to  the  land 
when  it  offered  them  the  ninety-nine 
year  lease.  Witness  only  wanted  it 
to  settle  any  dispute  that  Uiere 
might  be  as  to  the  title. 

Witness  J.  T.  Crenshaw  testified 
for  the  appellants  that  he  bad  been 
a  resident  of  Dermott  since  1881; 
that  he  had  been  connected  with  the 
city  government  at  various  times  as 
alderman,  mayor,  and  recorder, 
since  it  was  incorporated.  The 
strip  in  controversy  was  dedicated 
to  the  hamlet  of  Dermott  by  Major 
Duke,  who  wanted  to  put  out  trees 
on  it.  Dermott  was  a  small  place 
then,  and  no  one  took  any  interest  in 
it.  While  witness  was  a  member  of 
the  council  and  had  charge  of  the 
city  business,  "the  common  was 
recognized  as  belonging  to  the  town, 
but  the  people  along  there  recog- 
nized it  as  belonging  to  them." 
There  were  two  opinions  about  it. 

Witoess  did  not  know  that  the 
property  owners  claiined  the  com- 
mon as  their  own.  The  people  there 
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liad  fenced  it  and  lived  tiiere  and 

were  using  it.  The  common  was  al- 
ways recognized  as  city  property. 
Witness  could  not  say  whether  the 
owners  of  the  lots  abutting  the  com- 
mon ever  recognized  it  as  city  prop- 
erty or  not.  They  recognized  it  as 
their  own  property  and  had  it 
fenced  in.  There  had  always  been  a 
dispute  about  it.  The  city  took  ac- 
tive steps  last  year  towards  the  as- 
sertion of  its  rights  when  they  made 
one  Belser  move  his  house  up  when 
they  found  it  to  be  on  the  parkway. 
Witness  could  think  of  no  ot^er  as- 
sertion of  right  by  the  city. 

Other  witnesses,  some  of  them 
owneca  of  lots  abutting  the  common, 
testified  that  they  did  not  claim  the 
common,  and  that,  in  conversation 
with  other  abutting  owners,  the 
right  of  the  city  to  the  common  was 
recognized. 

Witness  Raybom  had  lived  in 
Dermott  since  1880,  during  which 
time  he  had.  held  all  of  the  ofiices  of 
the  city  except  treasurer.  During 
his  administration  there  were  so 
many  discussions  concerning  the 
common  tiiat  he  could  not  name  any- 
certain  time  only  when  the  sidewalk 
was  built;  that  while  he  was  in 
office  the  town  authorities  were 
never  notified  that  any  of  the  own- 
era  of  property  abutting  the  com- 
mon claimed  the  property  in  front 
of  their  lots  as  their  own,  but  they 
all  recognized  that  the  town  owned 
it;  that  he  was  mayor  a  long  time, 
the  last  time  in  1913  ;  that  in  1918 
the  appellee  said  to  witness :  "This 
is  where  Delaney.  run  the  line  be- 
tween our  property  and  the  city 
property.  He  run  it  a  little  too  close 
to  my  house,  a  little  over  the  line, 
because  the  line  is  where  the  cedar 
trees  are,  in  front  of  where  Petti- 
cord  used  to  live,  because  Petticord 
set  those  cedar  trees  on  the  line." 

Witness  further  testified  that  the 
abutting  owners  all  had  good  fences 
on  their  lines  and  did  not  present 
claim  to  any  of  the  city  property  un- 
til after  the  death  of  Duke;  that 
while  witness  was  connected  with 
the  council  there  was  no  action 
taken  by  the  city  to  open  the  com- 
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mon,  "because  there  was  an  agree- 
ment for  the  people  to  move  when 
they  were  dissatisfied  and  wanted 
the  common  opened." 

W.  D.  Trotter  testified  that  he  had 
lived  in  the  community  since  1874 ; 
that  the  common  since  the  city  was 
incorporated  had  been  generally  re- 
garded as  public  property;  that  he 
had  never  heard  of  a  controversy 
about  the  property  until  the  one 
came  up  with  Belser ;  that  that  part 
of  the  common  had  been  inclosed  all 
the  time  witness  had  resided  in  Der- 
mott. 

The  above  are  substantially,  the 
facts  upon  which  the  trial  court 
found  that  the  appellee  had  been  in 
open,  continuous,  and  adverse  pos- 
session for  more  than  thirty-five 
years  of  the  strip  of  land  designated 
as  the  common;  that  appellee  was 
not  estopped  from  setting  up  title  by 
limitation ;  and  that  he  had  acquired 
title  to  the  property. 

The  court  thereupon  entered  a  de- 
cree perpetually  enjoining  the  ap- 
pellants from  interfering  with  the 
appelUe's  possession.  From  that  de- 
cree is  this  appeal. 

The  undisputed  testimony  shows 
that  in  1882  S.  A.  Duke,  the  original 
owner  of  the  land  in  controversy, 
owned  a  farm  in  Chicot  county, 
Arkansas ;  that  he  platted  a  part  of 
the  same  into  blocks  and  lots  with 
streets  and  alleys  and  a  strip  of  land 
designated  as  the  public  common,  of 
which  the  land  in  controversy  is  a 
part;  that  he  designated  the  lands 
thus  platted  as  the  hamlet  of  Der- 
mott;  that  on  March  25,  1882,  he 
sold  lots  3  and  4,  block  4,  of  the  ham- 
let of  Dermott,  to  the  appellee.  Of 
the  lands  thus  platted  he  had  sold 
other  lots  to  A.  E.  Fetticord  and  C. 
P.  freeman.  On  March  30, 1882,  all 
of  the  then  property  owners  of  the 
lands  which  had  been  platted  by 
Duke  as  the  hamlet  of  Dermott 
signed  the  instrument  set  out  in  the 
statement,  dedicating  the  streets, 
alleys,  and  common  to  the  public  of 
the  hamlet  of  Dermott.  That  In- 
strument recites  that  the  common 
thus  donated  by  Duke  should  never 
be  "occupied,  inclosed,  or  used  for 
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any  other  purpose  except  by  the 

unanimous  consent  of  every  owner  of 

real  estate  in  the  said  hamlet." 

The  appellee  testified  that,  a  very 
short  time  after  the  plat  was  made 
and  the  instrument  above  mentioned 
was  signed  by  him,  the  then  owners 
of  the  property  agreed  among  ttiem- 
selves  to  abrogate  that  contract  and 
continue  their  fences  out  to  the 
boundary  of  the  public  road  as  it 
then  existed.  He  states  that  the 
parties  interested  at  that  time 
agreed  to  take  what  was  designated 
as  the  common  into  their  lots  and 
hold  it  as  a  part  of  their  property. 
All  the  other  original  signers  of  the 
instrument  are  dead.  This  testi- 
mony of  the  appellee  is  undisputed. 

The  testimony  of  the  appellee  is 
positive  to  the  effect  that  there  had 
never  been  a  time  since  he  took  pos* 
session  of  the  strip  of  land  that  it 
had  not  been  inclosed  and  held  by 
him  as  a  part  of  his  property.  The 
evidence  is  undisputed  that  the  pos- 
session of  the  strip  known  as  the 
common  was  taken  and  held  by  the 
owners  of  the  abutting  lots,  and  a 
preponderance  of  the'  evidence 
shows  that  these  abutting  property 
owners  were  holding  the  common 
adversely  to  the  ci^  of  Dermott. 
All  except  one  of  the  owners  of  lots 
abutting  the  strip  designated  as  the 
common  testified  corroborating  the 
testimony  of  the  appellee  that  they 
went  into  the  possession  and  were 
holding  as  their  own,  and  adversely 
to  "the  city,  the  part  of  the  strip 
abutting  their  lots,  and  the  width  of 
each  lot  to  the  public  road  which  is 
now  Main  street  of  the  cily  bf  Der- 
mott. 

The  testimony  of  the  appellee  that 
the  strip  designated  as  the  common 
was  held  adversely  by  the  abutting 
lot  owners  is  corroborated  by  wit' 
nesses  who,  it  occurs  to  us,  were  in 
the  best  situation  to  know  the  facts, 
and  who  gave  the  most  direct  and 
specific  testimony  concerning  the 
adverse  claim.  For  instance,  J.  T. 
Crenshaw,  one  of  the  oldest  resi- 
dents of  the  town,  and  who  had  been 
officially  connected  with  tiie  city 
government  ever  since  it  became  an 
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incorporated  town,  testified  that 
"the  common  was  recognized  as  be- 
longing to  the  town,  but  the  people 
along  there  recognized  it  as  belong- 
ing to  them." 

His  testimony  thus  shows  that,  so 
far  as  the  city  was  concerned,  it 
claimed  the  property  as  its  awn; 
but,  so  far  as  the  property  owners 
were  concerned,  they  were  claiming 
it  as  their  own  property. 

Likewise,  the  testimony  of  Ray- 
bom,  who  was  an  old  resident  and 
had  held  all  the  offices  of  the  city 
except  treasurer,  shows  that  there 
had  been  discussions  concerning  the 
common  in  the  city  council  so  many 
times  during  his  administration 
that  he  could  not  name  any  certain 
time. 

The  testimony  of  these  witnesses 
proves  clearly  that,  so  far  as  the  city 
was  concerned,  it  did  not  recognize 
that  the  abutting  property  owners 
had  any  title  to  the  common,  but  it 
also  as  clearly  shows  that  the  matter 
was  in  dispute.  It  clearly  shows 
that  the  city  fathers  must  have 
known  the  circumstances  and  have 
known  that  the  abutting  lot  owners 
were  holding  and  claiming  to  own 
the  property,  and  yet  took  no  steps 
to  oust  them  from  possession  and  to 
open  the  common  to  the  public  until 
notice  was  served  upon  them  in 
1918  to  remove  their  fences. 
•  The  testimony  shows  that  the  so- 
called  "common"  was  not  inclosed 
by  the  property  owners  by  one  com- 
mon fence,  but  that  each  had  t^e 
part  claimed  by  him  in  a  separate 
inclosure,  extending  his  lot  ite  entire 
width  to  Main  street  of  the  city  of 
Dermott.  The  character  of  these 
inclosures  and  holdings  was  such  as 
to  give  notice  to  the  members  of 
Ad«r.«  the  city  coundl  tiiat 

poiiB«Bsi«B-  the  owners  of  abut- 
M«ti«o£ci«i-.  ting  lote  were  claim- 
ing  the  atrip  designated  as  the  com- 
mon adversely. 

The  instrument  of  January  10, 
1910,  between  the  appellee  and  the 
city,  designated  as  a  "contract," ' 
concerning  the  building  of  side- 
walks, is  not|  as  we  construe  it,  a 


recognition  by  the  appellee  of  title 
in  the  city  of  Dermott  to  the  land  in 
controversy.   On  the  contrary,  this 
instrument  appears  to  us  to  be 
rather  a  reco^ttion  e«..r«t-*« 
by  the  city  of  Der-         eo«t  oi 
mott  that  the  ap- 
pellee  was  the  owner,  and  had  a 
right  to  the  possession  of  the  prop- 
erty. 

We  conclude,  therefore,  that  ap- 
pellee's occupancy  of  the  land  from 
1883  to  1918,  when  he  was  given 
notice  to  remove  his  fence,  was  of 
such  a  character  as  to  be  entirely 
inconsistent  with  the  idea  of  mere 
permissible  possession  by  the  city  of 
Dermott.    A  preponderance  of  the 
evidence,  on  the  contrary,  shows 
that  it  was  adverse,  open,  and  con- 
tinuous for  the  statutory  period,  and 
that   he  therefore 
acquired  title  by  ad-  p'h" «io— 
verse  possession. 
Gee  v.  Katley,  114 
Ark,  384,  170  S.  W.  72.   The  trial 
court  was  correct  in  so  holding. 

We  are  also  convinced  that,  after 
having  acquired  such  title,  appellee 
was  not  estopped  by  accepting  from 
the  city  of  Dermott  the  amount  that 
had  been  expended  in  the  construc- 
tion of  the  sidewalk,  and  surrender- 
ing the  contract  concerning  same. 
If  we  are  correct  in  our  view  that 
appellee  had  acquired  title  by  ad- 
verse possession,  then  appellee's 
contract  with  Dermott  concerning 
the  sidewalk  would  _  ^  , 
not  operate  to  de-  clRlm  adverse 
vest  him  of  thp  titl**  po«»*»»i«n— 

and  mvest  title  m  «'  «>' 
the  city.  Such  was 
not  the  purport,  nor  the  effect,  of 
that  "contract."  Hudson  v.  Stillwell, 
80  Ark.  575-578,  98  S.  W.  356.  See 
also  Broad  v.  Beatty,  73  Ark.  110. 83 
S.  W.  339;  Shirey  v.  Whitlow,  80 
Ark.  444,  97  S.  W.  444 ;  Turquett  v. 
McMurrain,  110  Ark.  197. 161  S.  W. 
175;  Hutt  v.  Smith,  118  Ark.  10, 
175  S.  W.  399. 

The  decree  is  correct 

Affirmed. 

Petition  for  rehearing  denied 
June  14, 1920. 
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ANNOTATION. 
Advene  potaeuiwi  of  conmion. 


The  reader  will  remember  that  ad- 
verse posseBsion  against  the  pablic 
depends  in  general  upon  statute  and 
the  local  view  in  regard  to  the  maxim, 
"nullum  tempus  occurrit  regi."  Cases 
decided  on  the  ground  that  the  maxim 
applies  are  not  included. 

It  will  be  seen  that  in  the  reported 
case  (Derhott  v.  Stinson,  ante,  1867) , 
it  IB  held  that  title  to  a  so-called  com- 
mon  could  be  gained  as  against  a  city 
by  adverse,  open,  and  continuous  oc- 
cupancy for  the  statutory  period. 

There  is  very  little  to  be  found  on 
the  subject  of  this  note. 

.  In  Pella  v.  Scholte  (1868)  24  Iowa, 
283,  95  Am.  Dec.  729,  where  it  was 
held  that  there  had  been  no  dedication 
of  an  alleged  square  to  a  city,  the  court 
held  further,  assuming  there  had  been 
dedication,  that  the  statute  would  have 
run  against  the  city,  tfae  circumstances 
being  as  stated  by  the  court:  "De- 
fendant .  .  .  was  in  the  open  and 
visible  possession  of  the  square,  claim- 
ing title  to  it  at  the  time  the  city  was 
incorporated.  He  continued  in  such 
possession,  without  any  interruption, 
until  .  .  .  slightly  less  than  ten 
years  from  the  date  of  the  plaintiff's 
corporate  organization,  when  the  city 
of  Fella  passed  an  ordinance  'concern- 
ing the  Garden  square,'  directing  the 
marshal  of  the  city  *to  tak;e  immediate 
possession  of  the  square/  to  remove 
9ueh  portion  of  the  fence  and  hedge 
around  said  square,  and  to  train,  cut 
down,  or  destroy  such  trees  thereon, 
as  the  mayor  might  direct.'  The  mar- 
shal proceeded  to  execute  the  or- 
dinance, whereupon  the  present  de- 
fendants (Seholte  and  wife)  brought 
their  bill  to  enjoin  the  officer,  and  ob- 
tained an  injunction,  and  at  once  re- 
sumed possession.  Thus  the  defend- 
ant, with  the  exception  of  the  forcible 
interruption  by  the  marshal  for  a  few 
days,  continued  to  remain  in  posses- 
sion until  this  suit  was  brought  by 
the  city."  And  it  was  held  that  the 
statute  did  not  cease  to  run  when  the 
marshal  undertook  to  execute  the  or- 
dinance. 


In  Rowan  v.  Portland  (1848)  8  B. 
Hon.  (Ky.)  232,  it  was  held  that  prop- 
erty on  a  river  bank  between  a  town 
and  a  river,  and  dedicated  to  the  town, 
may  be  the  subject  of  adverse  posses- 
sion against  the  town. 

Similarly  in  St.  Paul, v.  Chicago,  M. 
ft  St.  P.  R.  Co.  (1891)  45  Minn.  387, 
48  N.  W.  17,  a  railway  company  was 
held  to  have  acquired  by  adverse  pos- 
session land  dedicated  to  a  ci^  for  a 
levee. 

But  the  result  was  in  favor  of  the 
town  on  a  bill  to  restrain  a  town  from 
removing  a  boathouse  from  a  landing 
place,  where  the  statute  provided  that 
when  the  boundaries  of  a  landing 
place,  among  other  public  places  men- 
tioned, can  be  made  certain  (as  here), 
"no  length  of  time,  less  than  forty 
years,  shall  justify  the  continuance  of 
a  fence  or  building,  or  any  .  ,  . 
landing  place."  The  court,  in  dis- 
missing the  bill,  said :  "There  is  noth- 
ing in  the  evidence  in  the  case  at  bar 
to  show  that  the  original  boathouse 
was  put  up  under  a  claim  of  right,  or 
that  it  was  maintained  adversely.  But 
if  this  were  otherwise  the  judge  fur- 
ther found  that  the  plaintiff's  devisor 
made  no  use  of  the  building  during  a 
period  of  about  eight  years  preceding 
his  death;  'and  that  during  that  time, 
as  admitted  at  the  hearing,  he  was 
mentally  incapacitated  to  act  or  to 
have  a  purpose  to  act  or  assert;  that 
during  that  period,  and  for  some  years 
before,  the  building  had  been  neglect- 
ed, suffered  to  fall  into  decay  and  sub- 
stantial ruin;  that  in  the  year  1897, 
when  it  was  contended  that  the  limit 
of  time  had  run,  there  was  and  had 
been  for  many  years  a  substantial 
abandonment  of  the  use  to  which  the 
building  had  formerly  been  put.*" 
Gifford  T.  Westport  (1906)  190  Mass. 
323,  76  N.  E.  1042. 

In  Reuter  v.  Lawe  (1896)  94  Wis. 
300,  34  L.R.A.  733,  59  Am.  St.  Rep. 
891,  68  N.  W.  955,  it  was  held  that  an 
equitable  estoppel  will  preclude  the 
pablic  from  claiming  as  a  pablic  park 
land  so  designated  on  a  recorded  plat. 
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where  it  made  no  claim  to  the  land 
except  by  failing  to  assess  it  for  taxes 
for  many  years,  and  then  the  owner 
filed  a  new  plat  on  which  the  land  was 
described  as  his  own  property,  after 
which  he  continued  in  possession  as  he 
always  had  done,  took  down  the  old 
fence  and  made  a  new  one,  expended 
money  in  other  improvements  upon  it, 
paid  taxes  for  a  series  of  years  upon 


it,  and  built  a  sidewalk  along  one  side, 
order  of  the  city  authorities,  and 
there  was  an  express  adoption  of  his 
new  plat  about  seven  years  after  It 
was  filed  by  an  act  incorporating  the 
city. 

For  encroachment  of  fence  on  high- 
way as  affecting  title  or  rights  of  pub- 
lic, see  the  annotation  to  Pine  v.  Rey- 
nolds, 6  A.LJt.  1210.  B.  B.  B. 


JACOB  BERSCH 
■  V. 

MORRIS  &  COMPANY,  Appt 

Manaaa  Supreme  Court— Way  8,  1080, 

(106  Kan.  800,  189  Pae.  934.) 

Workmen's  compensation  —  meaning  of  *%ilf  oL*' 

1.  The  meaning  of  the  word  **wilful/'  aa  used  in  the  statute  denying 
compensation  to  a  workman  injured  through  wilful  failure  to  use  a  guard 

agrainst  accident  provided  by  his  employer  (Laws  1917,  chap.  226,  §  27), 
is  not  necessarily  fulfilled  by  voluntary  and  intentional  omission,  but  in- 
cludes the  element  of  intractableness,  tiie  headstrong  disposition  to  act  by 
the  rule  of  contradiction. 

[See  note  on  this  question  beginning  on  fage  1377.] 

Evidence  —  sufficiency. 


2.  Findings  of  fact  and  evidence  sus- 
taining the  general  verdict  considwed, 
4nd  held,  the  plaintiff,  who  was  injured 
because  of  failure  to  replace  guards 

Headnotes  by  Bubch,  J. 


which  he  had  removed  from  a  casing 
machine  which  he  was  cleaning,  was 
not  precluded  by  the  statute  from  re- 
covering compensation. 


APPEAL  by  defendant  from  a  judgment  of  the  District  Court  for  Wyan- 
dotte County  (McCamish,  J.)  in  favor  of  plaintiff  in  an  action  brought 
under  the  Workmen's  Compensation  Act  to  recover  compensation  for 
personal  injuries  alleged  to  have  been  sustained  while  in  ttie  employ  of 
defendant.  A^rmed, 

The  facts  are  stated  in  the  opinion  of  the  court 

Mr.  C.  W.  Trickett.  for  appellant:  214,  16  Am.  Neg.  Rep.  248;  Re  Mallon, 
While  it  may  be  that  in  criminal  law    43  Misc.  569.  89  N.  Y.  Supp.  654;  State 


the  word  "wilful"  is  to  be  construed 
as  something  more  than  an  Intentionsi 
act,— something  done  with  a  wrongful 
purpose,  or  witih  a  design  to  injure,  or 
committed  out  of  mere  wantonness  or 
lawlessness, — ^in  the  Compensation  Act 
the  word  should  not  be  given  any  mean- 
ing or  definition  beyond  an  intentional 

Roberts  v.  United  States,  61  C.  C. 
A.  427,  126  Fed.  897;  Klenk  v.  Oregon 
Short  Line  R.  Co.  27  Utah.  428,  76  Pac 


ejE  rel.  Register  v.  McGahey,  12  N.  D. 
585,  97  N.  W.  865,  1  Ann.  Caa.  650,  14 
Am.  Crim.  Rep.  283 ;  Haddock  v.  North- 
ern P.  R.  Co.  43  Mont.  8, 113  Pac.  1119; 
Atchison,  T.  &  S.  F.  R.  Co.  v.  State,  33 
Okla.  371,  125  Pac  721;  Vandalia  R. 
Co.  V.  Clem,  49  Ind.  App.  94,  96  N.  E. 
789. 

The  violation  of  rules  or  orders  de- 
signed especially  to  safeguard  the  em- 
ployee is  generally  held,  as  a  matter  of 
fact,  to  constitute  serious  and  wilful 
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miflcoDdoct,  and  to  bar  tiie  employee    ley  into  the 
from  any  riffht  to  recover  compenBa^ 
tion. 

Dailly  v.  Watson,  2  Sc.  Sess.  Cas.  6th 
Series,  1044,  37  Scot  L.  R  782,  7  Scot 
L.  T.  73;  Donnachie  United  Collier- 
ies [1910]  S.  C.  503,  47  Scot  L.  R.  412; 
George  v.  GlaS£:ow  Coal  Co.  [1909]  A. 
C.  128.  99  L.  T.  N.  S.  782,  78  L,  J.  P.  C. 
K.  S.  47.  25  Times  L.  R.  57.  [1909]  S. 
C.  1,  46  Scot.  L.  R.  28.  2  B.  W.  G.  C. 
125;  O'Hara  v.  Cadzow  Coal  Co.  6  Sc. 
Sess.  Gas.  6th  Series,  439;  Brooker  v. 
IVarren.  23  Times  L.  R.  201;  Bay 
Shore  Laundry  Co.  v.  Industrial  Acci. 
Commission,  36  CaL  App.  647, 172  Fac. 
1128. 

Mr.  W.  W.  McCanles,  for  appellee: 

Failure  of  plaintiff  to  put  the  guards 
on  before  deaning  the  machine  was 
not  and  could  not  be  wilful. 

Messick  v.  McEntire,  97  Kan.  818, 
166  Pac  740. 


1376 


Bnrch,  J.,  delivered  the  opinion  of 
the  court: 

The  action  was  one  for  compensa- 
tion for  injuries  received  by  a  work- 
man while  cleaning  a  caaing 
machine  in  the  defendant's  padcing 
house.  The  defense  was  that  the 
plaintiff  wilfully  failed  to  use  a 
guard,  provided  by  the  employer, 
which  would  have  prevented  the  ac- 
cident The  plaintiff  recovered,  and 
the  defendant  appeals. 

A  witness  for  the  defendant  de- 
scribed the  machine  as  follows: 
"The  machine  weighs  about  2,500  or 
3,000  pounds,  and  consists  of  a  scra- 
per, a  clipper,  a  drum,  a  big  iron 
cylinder  or  roller,  a  cast-iron  roller, 
and  two  small  rubber  rollers.  They 
have  got  iron  through  the  center, 
and  there  is  rubber  around  the  out- 
side of  them  and  they  are  covered 
with  canvas.  What  we  call  the  scra- 
per and  the  clipper  both  revolve  the 
same  way  around  and  clean  the  cas- 
ing. The  casing  runs  in  between 
the  drum  and  the  scraper,  and  there 
18  where  it  ia  cleaned.  The  small 
rollers  are  about  18  inches  long  and 
about  4  or  6  inches  in  diameter. 
Under  these  are  spray  pipes.  The 
machine  is  run  by  a  belt  which  runs 
to  another  pulley  on  a  shaft  line. 
There  is  a  lever  comes  down,  and 
you  throw  the  belt  from  a  loose  pul- 


pulley  that  runs  the 

machine." 

There  is  a  cover  or  guard  in  front 
of  the  scrai>er,  another  at  the  rear 
of  the  machine,  and  a  piece  of  sheet 
iron  with  a  handle  is  laid  over  the 
top. 

After  a  day's  work,  the  operator 
of  a  machine  cleans  it  A  witness 
for  the  defendant  described  the 
method  of  cleaning  the  machine  as 
follows :  "To  clean  the  machine  he 
has  to  take  a  hose  and  wash  the  ma- 
chine off  with  the  hose.  Then  he  is 
supposed  to  stop  the  machine  and 
wipe  the  knives  off,  or  blades,  on  the 
scraper.  They  are  not  knives ;  they 
are  blades.  They  are  hoop  iron, 
rounded  off.  They  are  about  li 
inches  wide  and  18  inches  long.  He 
is  supposed  to  stop  the  machine. 
.  .  .  Then  after  wiping  off  the 
blades,  we' put  the  guards  on,  and 
then  start  the  machine  rimnifig,  and 
then  wipe  the  drum." 

Another  witness  for  the  defend- 
ant testified  as  follows:  "To  clean 
the  machine,  when  you  get  done 
with  the  casing,  we  take  the  top  part 
back  behind  the  guard,  you  know, 
take  that  off,  and  turn  the  hose  of 
hot  -water,  and  shoot  right  into  the 
knives,  into  the  blades,  in  order  to 
wash  it  all  off.  When  we  done 
washed  it,  we  stop  the  machine, 
and  take  the  front  guard  off.  Then 
we  take  the  front  guard  off  and  take 
a  rag  and  wipe  the  blade  off  rigbit 
clean.  When  we  done  wiped  it,  we 
put  the  front  guard  on  and  start 
the  machine  again  and  oil  the  drum, 
take  and  oil  it  like  that.  After  we 
get  done  oiling  the  drum,  then  we 
stop  the  machine  again  and  take  the 
front  guards  off  and  oil  the  blades 
afterwards ;  then  you  done  with  it." 

With  a  verdict  for  the  plaintiff, 
the  jury  returned  the  following  find- 
ings of  fact : 

Q.  1.  Did  the  foreman,  L.  Roeb- 
ling,  instruct  the  plaintiff  to  never 
run  said  machine  with  the  front 
guard  removed? 

Answer:  Yes. 

Q.  2.  Did  the  plaintiff  remove  the 
front  guard  from  said  machine 
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shortly  before  the  time  of  the 
dent? 
Answer:  Yes. 

Q.  3.  Did  the  plaintiff  neglect  to 
replace  said  guard  before  starting 
the  machine? 

Answer:  Yes. 

Q.  4.  Would  this  accident  hare 
oeeniTed,  had  the  plaintiff  replaced 
the  guard  on  said  machine? 

Answer:  No. 

The  plaintiff  was  bom  in  Russia, 
spoke  German,  and  testified  throng 
an  interpreter.  His  meaning  is  not 
always  dear,  but  he  testified  to 
this  effect:  The  method  of  clean- 
ing the  machine  was  to  take  off 
the  guards,  wash  the  machine 
with  the  hose*  and  then  use  the  dry- 
ing cloth,  drying  the  big  drum  at  the 
bottom  first,  and  then  the  blades. 
Tile  machine  was  kept  running  until 
the  time  came  to  dry  the  blades, 
when  it  was  stopped.  It  will  be  ol>- 
served  that  this  order  of  perform- 
ing the  work  is  quite  different  from 
that  described  by  witnesses  for  the 
defendant.  The  plaintiff  used  a 
cloth  to  dry  the  machine  after  wash- 
ing it.  The  interpreter  reported 
him  as  saying  the  doth  got  caught 
while  he  was  drying  the  small  rolls 
on  top.  Afterwards  he  said  he  was 
hurt  while  be  was  drying  the  big 
drum.  Of  course,  that  was  the  ac- 
count of  the  injury  which  he  in- 
tended to  give.  The  plaintiff  said 
he  could  not  clean  the  machine  with 
the  cover  on,  and  that  he  took  the 
guards  off  so  he  could  dean  the  ma- 
chine with  hose  and  water.  After 
telling  how  he  washed  and  driecl  the 
machme,  the  plaintiff  said:  "I 
couldn't  put  the  guards  back  on  un- 
til it  was  all  done."  Of  course,  he 
could  have  stopped  the  machine  and 
replaced  the  guards  at  any  time,  and 
he  probably  meant  that  replacing 
the  guards  was  the  last  act,  as  tak- 
ing them  off  was  the  first  act,  per- 
formed in  the  process  of  cleaning 
and  drying  the  machine. 

Conflicts  in  the  evidence  not  set- 
tled by  the  findings  of  fact  were  re- 
solved by  the  jury  in  the  plaintiff's 
favor.  The  plaintiff  was  not  at 
fault  because  the  machine  was  run- 


ts AJJL 


inng.  He  was  wiping  the  drum,  and 
it  was  proper,  as  the  defendant's 

witnesses  admitted,  that  the  drum 
should  be  revolving,  under  api^ica- 
tion  of  power.  If  it  were  irregular 
for  the  plaintiff  to  remove  the  front 
guard  in  order  to  wash  the  machine 
with  the  hose,  lemoval  of  the  guard 
did  not  cause  his  injury.  His  fault, 
if  any,  lay  in  not  replacing  the 
guard  before  wiping  the  drum.  To 
the  plaintiff  it  appeared  to  be  neces- 
sary to  remove  the  front  as  well  as 
the  back  guard  in  order  to  wash  the 
machine.  If  he  measurably  compre- 
hended the  instruction  not  to  run 
the  machine  at  all  with  the  front 
guard  off,  as  the  jury  ma^  have 
doubted,  it  did  not  seem  to  hmi  that 
Uie  instruction  applied  to  the  proc- 
ess of  flushing  the  machine,  because 
in  his  judgment  he  could  not  do  that 
with  the  cover  on.  If  he  ought  to 
have  replaced  the  guard  before  at- 
tempting to  wipe  and  oil  the  drum, 
he  did  just  what  the  third  finding 
indicatesr— he  neglected  to  replace 
the  guard.  While  he  did  this  con- 
trary to  instruction,  and  so  may  be 
said  to  have  been  guilty  of  con- 
scious, voluntary  omission,  he  did 
not  mean  to  oppose  his  will  to  the 
will  of  his  employer,  in  any  perverse 
or  refractory  sense.  At  least,  the 
members  of  the  jury,  who  saw  the 
man,  gauged  his  capadty,  formed 
an  opinion  of  his  disposition,  and 
waighed  his  testi- 
mony, were  author-  SS^?SS7. 
ized  to  reach  that 
conclusion. 

In  the  case  of  Thorn  v.  Edgar 
Zinc  Co.  106  Kan.  73,  186  Pac.  972, 
the  court's  interpretation  of  the 
statute,  "wilful  failure  to  use .  a 
guard  or  protection  against  acci- 
dent required  pursuant  to  any  stat- 
ute and  provided  for  him"'  (Laws 
1917,  chap,  226,  §  27)  was  fore- 
shadowed :  "Nor  is  it  material  that 
the  defendant  may  have  been  guilty 
of  a  high  degree  of 
negligence.      Mes-  ^mi^U««»- 
sick  v.  McEntire,  97  StTBSSi*  ** 
Kan.  813,  156  Pac 
740.    To  warrant  a  reversal  the 
court  must  dedare  as  a  matter  of 
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law  that  the  injaiy  resulted  from 
his  wilful  failure  to  use  a  guard  and 
protection  furnished  by  his  employ- 
er. It  has  been  said  that,  in  order 
to  defeat  an  award  because  of  a  stat- 
utory exception,  the  case  must  be 
brought  clearly  within  it  (Wick  v. 
Gunn,  —  Okla.  — ,  4  A.L.R.  107, 169 
Pac.  1087, 17  N.  C.  C.  A.  377).  and 
that  the  mere  voluntary  and  inten- 
tional omission  of  a  workman  to 
use  a  guard  or  protection  furnished 
to  him  is  not  necessarily  to  be  re- 
garded as  wilful  (Ibid.;  also,  Gen- 
eral American  Tank  Car  Corp.  v. 
Borchardt.  —  Ind.  App.  — ,  122 
N.  E.  433 ;  to  the  contrary,  see  Bay 
^ore  Laundry  Co.  v.  Industrial 
Acci.  CommiBsion,  86  Cal.  App.  647, 
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172  Pac  1128);"  Thorn  v.  Edgar 
Zinc  Go.  106  Kan.  73,  75,  186  Pac. 
973. 

In  harmony  with  the  views  ex- 
pressed in  the  Indiana  and  Okla- 
homa cases  cited,  the  court  now 
holds  that  the  meaning  of  the  word 
•*wilful,"  as  Used  in  the  statute,  in- 
cludes the  element  of  intractable- 
ness,  the  headstrong  disposition  to 
act  by  the  rule  of  contradiction. 
Such  is  a  general  and  popular  sig- 
nification of  the  term. 

"Governed  by  will  without  yield- 
ing to  reason;  obstinate;  perverse; 
stubborn ;  as,  a  wilful  man  or 
horse."  Webster's  New  Int.  Diet, 

The  judgment  of  the  District 
Court  IB  affirmed. 


ANNOTATION. 


Workmen's  compmsation:  provinon  doiying  compensaticm  for  injary  ttrongh 
wilful  faflure  to  use  guard,  or  safety  appliance. 


Generally  as  to  serious  and  wilful 
misconduct  of  employee  as  bar  to  com- 
pensation, see  annotation  to  Baltimore 
Car  Foundry  Co.  v.  Ruzicka,  4  A.L.R. 
116. 

As  indicated  by  the  title,  this  note 
covers  only  cases  involving  provi- 
sions of  workmen's  compensation  acts 
specifically  excluding  liability  for  in- 
juries sustained  through  wilful  fail- 
ure to  use  a  "guard,"  or  safety 
appliance,  and  does  not  include  cases 
involving  the  right  to  recover  under 
general  provisions  of  such  acts,  ex- 
cluding liability  in  case  of  serious  and 
wilful  misconduct  of  employee. 

The  few  cases  on  the  above  question 
approve  the  rule  that  in  order  to  pre- 
clude a  recovery  under  the  provisions 
of  the  workmen's  compensation  acts, 
excluding  liability  fbr  injuries  through 
wilful  failure  to  use  a  guard,  or  safety 
appliance,  tiiere  must  be  something 
beside  a  mere  voluntary  and  intention- 
al failure  by  the  workman  to  use  a 
guard,  and  that  sdme  element  of  ob- 
stinacy, headstrongness,  or  intentional 
wrongdoing  must  be  shown.  Haskell 
&  B.  Car  Co.  v.  Kay  (1918)  —  Ind. 
App.  — ,  119  N.  E.  811;  General  Amer- 
ican Tank  Car  Corp.  v.  Borchardt 
0919)  —  Ind.  App.  — ,  122  N.  E.  488; 
9  A.L.R.— 87. 


BERSCH  V.  Morris  &  Co.  (reported 
herewith)  ante,  1374;  Messick  v.  Mc- 
Entire  (1916)  97  Kan.  813,  1S6  Pac. 
740;  Thorn  v.  Edgar  Zinc  Co,  (1920) 
106  Kan.  73,  186  Pac.  972;  Wick  v. 
Gunn  (1917)  —  Okla.  — .  4  A.L.R.  107, 
169  Pac.  1087,  17  N.  C.  C.  A.  377. 

It  will  be  observed  that  in  the  re- 
ported case  (Bersch  v.  Morris  &  Go. 
ante,  1374)  the  word  **wilful,"  as  used 
in  the  Kansas  Workmen's  Compensa- 
tion Act,  denying  a  right  to  compensa- 
tion where  a  workman  wilfully  failed 
to  use  a  guard  provided  by  the  em- 
ployer, was  held  to  include  the  element 
of  intnictableness,  the  headstrong  dis- 
position to  act  by  the  rule  of  contra- 
diction, so  that  a  right  to  compensation 
would  not  be  barred  by  a  mere  vol- 
untary and  intentional  omission,  and 
a  judgment  for  the  plaintiiT  based  on 
a  finding  that  the  workman  was  not 
guilfy  of  a  wilful  failure  to  use  a 
guard  was  here  afiirmed. 

And  in  another  Kansas  case.  Thorn 
V.  Edgar  Zinc  Co.  (1920)  106  Kan.  73. 
186  Pac.  972,  where  the  statute  pro- 
vided that  if  it  was  proved  that  injury 
to  a  workman  resulted  from  his  wilful 
failure  to  use  a  guard  required  by  stat- 
ute, or  a  reasonable  and  proper  guard 
voluntarily  futnished  by  his  employ- 
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er,  any  compensation^  in  respect  to 
that^  injury  should  be  <lisallowed»  and 
it  appeared  that  the  injured  employee 
was  engaged  in  feeding  otp  into  a 
crusher,  and  was  furnished  with  a 
long-handled  maul  for  breaking  ore 
when  it  clogged  the  lollera,  and  was 
ordered  to  stop  the  machine  in  case 
a  breaker  became  clogged,  and  that 
he  was  injured  while  attempting  to 
remove  ore  which  had  stuck  with  a 
small  stick  which  was  drawn  into  the 
machine  and  his  hand  injured,  it  was 
held  that  he  was  not  precluded  from 
recovering  compensation,  since  he 
had  not  wilfully  failed  to  use  a  guard 
and  protection  within  the  meaning  of 
the  act.  The  court  stated  that  many 
of  Ijie  compensation  acts  deny  com- 
pensation to  a  workman  whose  injury 
is  attributable  to  his  own  "serious  and 
wilful  misconduct,"  but  that  the  Kan- 
sas statute  had  never  contained  this 
provision,  and  further  said  that .  a 
mere  voluntary  and  intentional  omis- 
sion of  a  workman  to  use  a  guard  fur- 
nished him  was  not  necessarily  to  be 
regarded  as  wilful,  that  neither  the 
maul  nor  the  switch  furnished  for 
stopping  the  crusher  constituted  a 
guard  and  protection  furnished  by  the 
employer. 

And  in  an  earlier  Kansas  case, 
Messick  v,  McEntire  (1916)  97  Kan. 
813,  156  Piac.  740,  it  was  held  that  the 
workman's  injury  did  not  result  from 
his  failure  to  use  a  guard  provided  for 
his  protection  within  the  meaning  of 
a  clause  of  the  Workmen's  Compensa- 
tion Act,  providing  that  if  an  injury 
resulted  from  wilful  failure  to  use  a 
guard,  or  protection  against  accident 
required  by  statute,  or  furnished  by 
his  employer,  no  compensation  should 
be  allowed,  where  it  appeared  that  in 
order  to  clean  a  felt  machine  it  was 
necessary  to  remove  safety  covers  or 
hoods  covering  cylinders;  that  the 
workman  removed  such'  covers  and 
proceeded  to  clean  the  machine  with 
compressed  air  as  was  customary,  ex- 
cept that  he  put  the  machine  in  motion 
and  took  the  hose  and  climbed  upon 
the  endless  belt  in  the  middle  of  the 
machine,  although  he  could  have  stood 
on  the  ground,  and  in  some  way  lost 
his  balance  and  atmck  bis  hand  on  the 
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revolving  machinery,  since  the  guards 
were  not  intended  to  afford  any  pro- 
tection while  the-  machine  was  being 
cleaned. 

In  Wick  V.  Gunn  (Okla.)  supra,  un- 
derthe  Oklahoma  Workmen's  Compen- 
sation Act,  relieving  the  employer 
from  liability  to  a  workman  "where 
the  injury  results  directly  from  the 
wilful  failure  of  the  injured  employee 
to  use  a  guard,  or  protection  against 
accident  furnished  for  his  use  pursu- 
ant to  any  statute,  or  by  order  of  the 
state  labor  commissioner,"  it  was  held 
that  the  mere  voluntary  and  inten- 
tional failure  of  a  workman  to  use 
such  safety  appliance  did  not  neces- 
sarily render  the  omission  wilful,  but 
that  the  wilful  failure  contemplated 
carried  with  it  the  idea  of  premedita- 
tion, obstinacy,  and  Intentional  wrong- 
doing. The  finding  of  the  Commission 
in  this  case,  that  the  workman's  fail- 
ure to  use  the  guard  on  the  edger  and 
planer  on  which  he  was  working  was 
not  wilful,  was  held  supported  by  the 
evidence,  where  it  tended  to  show  that 
he  was  an  experienced  workman ;  that 
he  had  operated  machines  the  same  as 
that  on  which  he  was  working  without 
a  guard,  and  that  such  use  was  not 
unusual;  that  the  guard  furnished  by 
the  employer  was  out  of  date  and  was 
not  as  safe  or  easy  to  handle  as  isae 
automatic  guard  approved  by  the  la- 
bor commissioner;  that  to  save  time 
on  the  short  job  at  which  he  was  in- 
jured he  ran  the  piece  of  timber  which 
caused  the  injury  through  without  us- 
ing \he  guard. 

In  Haskell  &  B.  Car  Co.  v.  Kay 
(1918)  —  Ind.  App.  — ,  119  N.  E.  811. 
where  the  Indiana  Workmen's  Com- 
pensation Act  provided  that  no  ccnn- 
pensation  should  be  allowed  for  injury 
or  death  due  to  the  employee's  "wilful 
failure  or  refusal  to  use  a  safety  ap- 
pliance," it  was  held  that  the  statute 
contemplated  the  use  of  a  safe^  ap- 
pliance proper  for  the  work  heiag 
done,  but  that  a  fttere  failure  to  use 
the  proper  safety  appliance  would  not 
defeat  a  claim  for  compensation ;  that 
to  have  such  elTect  the  failure  must 
amount  to  wilfulness,  or  to  a  refusal 
within  the  meaning  of  the  statute ;  and 
the  evidence  in  the  case  was  held  not 
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to  show  as  a  matter  of  law  that  the 
workman  was  guilty  of  "wilful  failure 
or  refusal  to  use  a  safety  appliance," 
it  appearing  that  he  was  employed  on 
a  drilling  machine;  that  two  safety 
devices  had  been  designed  by  the  em- 
ployer to  prevent  the  piece  being 
drilled  from  whirling;  that  another 
device  was  sometimes  u^d  by  the 
workmen  which  was  not  safe  for  some 
kinds  of  work;  that  the  employee  was 
using  the  latter  device  when  he  was 
injured  by  the  whirling  of  the  piece 
being  drilled,  which  was  a  small  job 
lequiring  the  device  of  the  employer ; 
that  it  was  customary  to  use  one  of 
the  devices  furnished  by  the  employer 
where  there  was  danget  of  the  work 
flying  around;  it  being  held  that  the 
evidence  did  not  exclude  the  assump- 
tion that  it  was  left  to  the  workmen's 
judgment  when  it  was  necessary  to 
use  the  devices  furnished  by  the  em- 
ployer.   The  court  said:    "In  deter- 
mining the   question   of  wilfulness 
here,  we  do  not  believe  that  we  should 
be  justified  in  reviewing  the  decided 
cases  with  their  respective  and  char- 
acteristic facts.   If  the  evidence  here 
'  were  sufficient  to  justify  a  finding  that 
appellant  had  ordered  or  directed  de- 
cedent to  use  a  clamp  on  the  particular 
kind  of  work  which  he  was  doing  when 
injured,  or  if  by  virtue  of  a  custom  or 
otherwise  decedent  knew  that  only 
such  an  appliance  should  be  used  on 
that  kind  of  work,  and  if  the  board  had 
so  founds  and  if  under  such  circum- 
stances and  with  such  knowledge 
decedent  had  failed  to  use  such  ap- 
pliance, then  under  any  ordinary  cir- 
cumstances, and  unless  there  was 
!!omething  exceptional  in  the  situation, 
we  should  feel  impelled  to  sustain  a 
finding  of  the  board,  if  made,  that  such 
a  failure  was  wilfuL    But  the  evi- 
dence being  insufficient  to  establish 
conclusively  the  existence  of  any  such 
specific  order  or  direction,  or  any  rule 
to  that  effect,  or  at  least  being  very 
uncertain  and  indefinite  on  that  sub- 
ject, as  well  as  respecting  decedent's 
knowledge,  we  are  not  ready  to  hold 
as  a  matter  of  law,  and  against  the 
finding  of  the  board,  that  decedent's 
failure  to  use  a  clamp  was  character- 
ised hy  obstinacy  or  stabbomness,  or 


a  reckless  disregard  of  consequences, 
and  therefore  that  such  failure  was 
wilful.  The  evidence  being  uncertain, 
as  indicated,  and  decedent,  shortly 
prior  to  his  injury,  having  been  en- 
gaged in  drilling  where  a  clamp  was 
not  required,  and  being  directed  by  the 
foreman  to  do  a  small  job  that  did 
require  a  clamp,  according  to  appel- 
lant's view  of  the  matter,  we  cannot 
say  as  a  matter  of  law  that  his  conduct 
amounted  to  anything  more  than 
thonghtlessness.  We  do  not  feel  that 
the  situation  justifies  us  in  going  any 
further  than  this,  even  on  the  assump- 
tion that  decedent  knew  that  the 'use 
of  the  plug  was  attended  by  a  degree 
of  danger.  As  we  have  said,  however, 
the  evidence  does  not  compel  a  deduc- 
tion any  stronger  than  that  the  choice 
of  appliances  in  any  situation  was 
committed  to  decedent's  discretion. 
At  any  event,  we  cannot  say  as  a  mat- 
ter of  law  that  his  conduct  was  any- 
thing more  reprehensible  than  mere 
negligence." 

And  in  General  American  Tank  Car 
Corp,  V.  Borchardt  (1919)  —  Ind.  App. 
— ,  122  N.  E.  433,  where  the  Work- 
men's Compensation  Act  provided  that 
no  compensation  should  be  allowed 
for  an  injury  or  death  due  to  wilful 
failure  or  refusal  to  use  a  safety  ap- 
pliance, it  was  held  that  compensation 
for  death  of  a  painter  was  not  barred 
on  the  ground  of  his  wilful  failure  to 
use  a  safety  appliance,  where  it  ap- 
peared that  he  was  employed  to  paint 
the  inside  of  tank  cars  and  furnished 
with  a  respirator,  which  he  was  told 
to  use,  but  which,  on  account  of  its 
being  defective,  he  failed  to  do,  and 
was  killed  by  the  poisonous  fumes  of 
the  paint  The  court  here  said :  "  'Wil- 
ful miscottducf  means  a  deliberate 
purpose  not  to  discharge  some  duty 
necessary  to  safety.  It  implies  ob- 
stinacy, stubbornness,  design,  set  pur- 
pose, and  conduct  quasi  criminal  in 
nature.  .  .  .  There  is  no  evidence 
that  the  deceased  ever  refused  to  obey 
orders  or  to  follow  instructions.  The 
fair  and  reasonable  inference  to  be 
drawn  from  the  finding  of  the  board, 
as  well  as  from  the  evidence,  is  that, 
if  the  respirator  had  not  become  oat 
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of  order,  he  would  have  used  it  He 
put  it  on  and  tried  to  use  it,  but  for 
some  unknown  cause  it  was  out  of 
order  and  would  not  work.   Hia  fail- 


ure to  use  the  respirator  waa  not  be- 
cause of  Wilfulness  on  hia  part,  but 
because  of  the  fact  that  it  was  out 
of  order."  J.  T.  W. 


MBS.  OCIA  HADDAD.  Appt, 

V. 

COMMERCIAL  MOTOR  TRUCK  COMPANY. 
Loutataita  Supreme  Oeurt-^ManA  1,  1090. 
(146  La.  897.  84  So.  197.)  ' 

Workmen's  compensation  —  driving:  (tf  motor  truck  —  operation  of  cDSine. 

1.  One  employed  in  driving  a  motor  truck  is  engaged  in  the  operation  of 
an  engine  within  the  meaning  of  the  Workmen's  Compensation  Act,  pro- 
viding compensation  for  persons  injured  in  such  employment 

[See  note  on  this  question  beginriing  on  page  1382.] 

Evidence  —  judicial  notice  —  opera-    Appeal  —  reversal  —  remand. 

9*Ti?/«^,?J?'*n"f*'i:   ■  A-    ^  3.  Reversal  upon  appeal  from  the 

2.  The  court  will  take  judicial  notice        i.  •  •      *  L  - 

of  the  fact  that  motor  trucks  are  oper-    »f  of  an  exception  of  no  cause 

ated  or  propelled  by  gasolene  engines  ***  action  requires  a  remanding  for  de- 
or  motors.  cfsion  on  the  merits. 

[See  16  R.  C.  L.  1104.] 

(Provosty,  J.,  dissents.) 


Appeal  by  plaintiff  from  a  judgment  of  the  Judicial  District  Court  for 
the  Parish  of  Caddo  (Land,  J.),  sustaining  an  exception  of  no  cause  of 
action  in  an  action  brought  under  the  Employers'  Liability  Act  to  recover 
damages  for  the  death  of  plaintiff's  husband  while  in  the  employ  of  de- 
fendant. Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Hnrff  &  Mabry  for  appel-    B.  &  Q.  R.  Co.  v.  Harrington,  241 

U.  S.  177,  60  L.  ed.  941,  36  Sup.  Ct. 
Rep.  517,  11  N.  C.  a  A.  992;  Hooks  v. 
New  Orleans  &  N.  E.  R.  Co.  Ill  Miss. 
743,  72  So.  147. 

The  burden  of  proving  the  facts  nec> 
essary  to  justify  recovery  under  the  act 
is  upon  plaintiff. 

Piske  V.  Brooklyn  Cooperage  Co.  143 
La.  455,  78  So.  734;  Mueller  Constr. 
Co.  T.  Industrial  Bd.  LR.A.1918F,  904, 
note;  Rayner  v.  Sligh  Furniture  Co. 
LR.A.1916A,  39,  40,  134,  213,  note. 

An  accident  will  not  be  inferred 
where  there  is  no  evidence  of  any 
strain,  and  the  evidence  adduced  is 
equally  as  consistent  with  the  fact  of 
no  accident,  as  with  the  fact  of  an  ac- 
cident. 

Adams  V.  Acme  White  Lead  &  Color 
Works,  LR.A.1916A,  294.  note;  Barna- 
bas V.  Bersham  Ctiliery  Co.  ICS  L.  T. 


lant. 

Messrs.  Wise,  Randolph,  Rendall,  & 
Freyer,  for  appellee: 

The  petition  of  a  widow  for  damages 
for  the  death  of  her  husband  in  sei;^- 
ice,  which  does  not  allege  that  the  death 
was  by  accident  arising  out  of  and  in 
the  course  of  the  employment,  shows 
no  cause  of  action  under  the  Employ" 
ers*  Liability  Act. 

Arthur  v.  Alexandria  Lumber  Co.  143 
La.  207,  78  So.  463. 

The  true  test  of  the  application  of 
the  Compensation  Act  is  the  nature  of 
the  work  being  done  by  the  employee 
at  the  time  of  the  accident. 

Seaboard  Air  Line  R.  Co.  v.  Koen- 
oecke.  239  U.  S.  362,  60  L.  ed.  324,  36 
Sup.  Ct.  Rep.  126,  11  N.  C.  C.  A.  165; 
Osborne  v.  Gray,  241  U.  S.  16,  60  L.  ed. 
866,  36  Sup.  Ct  Rep.  486;  Chicago, 
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M.  S.  613.  66  SoL  Jo.  68;  Kerr  v. 
Ritchies,  60  Scot,  L.  R.  434  [1913]  S.  C. 
613,  [1913]  W.  a  &  Ins.  Rep.  297,  6 
B.  W,  C.  C.  419;  Beaumont  v.  Under- 
ground Electric  R.  Co.  [1912]  W.  C. 
Rep.  123,  5  B.  W.  C.  C.  247. 

Dawkins»  J.,  delivered  the  opinion 
of  the  court: 

Plaintiff  appeals  from  a  judgment 
sustaining  an  exception  of  no  cause 
of  action,  after  a  trial  on  the  merits 
in  this  case.  The  exception  had 
formerly  been  overruled  by  another 
judge  of  the  same  court,  prior  to  the 
trial  on  the  merits. 

The  action  vtraa  brought  under  the 
Employers'  Liability  Law,  and  the 
petition  alleges  that  the  husband  of 
plaintiff  was  killed  while  in  the  dis- 
charge of  his  duties,  "driving  a  mo- 
tor truck,  the  property  of  said  com- 
pany, on  the  public  road  near  Grand 
Cane,  Louisiana.  Her  husband  was 
killed  by  falling  from  said  motor 
truck,  some  of  the  wheels  of  which 
passed  over  his  body." 

Defendant  admits  the  employ- 
ment of  the  deceased,  but  denies 
that  it  is  engaged  in  any  of  the 
businesses  mentioned  or  contem- 
plated by  the  Employers'  Liability 
Statute,  or  that  the  said  Haddad 
was  performing  any  service  which 
fell  within  that  category. 

The  question  of  whether  or  not 
the  petition  discloses  a  cause  of  ac- 
tion depends  upon  the  interpreta- 
tion to  be  giveii  to  the  following  sen- 
tence of  subdivision  (a)  of  ^  2  of  § 
1  of  Act  No.  20  of  1914,  to  wit: 

"Every  person  performing  serv- 
ices arising  out  of  and  incidental  to 
his  employment  in  the  course  of  his 
employer's  trade,  business  or  occu- 
pation in  the  following  hazardous 
txad^,  businesses  and  occupations: 

"The  installation,  repair,  erec- 
tion, removal  or  operation  of  boil- 
ers, furnaces,  engines  and  other 
forms  of  machinery." 

The  petition  alleges,  in  addition  to 
the  nature  of  the  work  which  the 
deceased  was  performing  at  the 
time  of  his  death,  "that  her  said 
husband  was  an  employee  of  the 
Commercial  Motor  Truck  Company 


prior  ^to  and  at  the  time  of  his 
death;  said  company  is  a  corpora- 
tion organized  under  the  laws  of  the 
state  of  Louisiana,  domiciled  at 
Shreveport,  Louisiana,  with  W.  H. 
Jordan  as  president;  said  M.  G. 
Haddad  having  worked  for  said 
company  or  corporation  for  some 
time  as  a  driver  of  motor  trucks, 
selling  and  delivering  same,  and 
performing  any  other  duties  he  was 
called  on  to  do  in  cozmection  with 
said  company's  motor-truck  busi- 
ness." 

The  effect  of  this  and  the  other 
allegations  of  the  petition  is  to 
charge  that  the  defendant  was 
engaged  in  the  handling,  selling, 
operation,  and  delivery  of  motor 
trucks,  and  the  issue,  therefore,  is 
as  to  whether  or  not  it  was  operat- 
ing "engines"  or  "other  forms  of 
machinery,"  within  the  meaning 
and  contemplation  of  the  clause  of 
the  statute  above  quoted. 

We  think  we  may  take  cognizance 
of  the  fact  that  motor  trucks  arc 
operated    or  pro- 
pelled  by  gasolene 
engines  or  motors,  SJITtoVi^Sck' 
which,  by  the  use  of 
gasolene,  produce  their  own  energy 
or   motive  power. 
The  driving  of  such  ^^^'JJS^l^on- 
motor  trucks  neces-  drivins  oi  motor 
sarily  involves  the  i'^^SS"/.!'*""" 
operation   of  such 
engines. 

"The  word  'engine'  is  defined  as 
an  ingenious  or  skilful  contrivance 
used  to  effect  a  purpose,  and  is  often 
synonymous  with  the  word  'ma- 
chine.' Within  such  definition,  an 
electric  passenger  elevator  is  an  en- 
gine. Lefler  v.  Forsberg,  1  App.  D. 
C.  41."  3  Words  &  Phrases,  p.  2395. 

An  engine,  according  to  the  Cen- 
tury Dictionary,  is:  "A  skilfully 
contrived  mechanism  or  machine, 
the  parts  of  which  concur  in  pro- 
ducing an  intended  effect;  a  ma- 
chine for  applying  any  of  the  me- 
chanical or  physical  powers  to  effect 
a  particular  purpose;  especially  a 
self-contained,  self-moving  mechan- 
ism for  the  conversion  of  energy 
into  useful  work;  as  a  hydraulic  en- 
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sine  for  utilizing  the  pressure  of 
water;  a  steam,  gas,  or  air  engine, 
in  which  the  elastic  force  of 
steam,  gas,  or  air  is  utilized." 

According  to  the  same  authority, 
machinery  is  defined  as  follows : 
''The  parts  of  a  machine  considered 
collectively ;  any  combination  of 
mechanical  means  designed  to  work 
together  so  as  to  effect  a  given  end, 
as  the  machinery  of  a  watch,  or  of  a 
canal  lock;  .  .  .  any  complex 
system  of  means  and  appliances,  not 
mechanical,  designed  to  carry  on 
any  particular  work,  or  keep  any- 
thing in  action;  or  to  effect  a  spe- 
cific purpose  or  end;  as  the  machin- 
ery of  government." 

There  could  be  but  little  doubt  that 
if  the  deceased  had  been  required,  in 
the  course  of  his  employment,  to 
operate  a  stationary  gasolene  en- 
gine on  the  premises  of  the  defend- 
ant, the  service  would  have  fallen 
clearly  within  the  provisions  of  the 
Employers*  Lability  Law,  no  matter 
for  what  purpose  its  use  might  have 
been  intended.  Cbh  it  be  said  that, 
because  he  was  required  to  operate 
the  same  character  of  engine  in  a 
self-propelling  vehicle,  the  statute 
does  not  apply  ?  We  think  not. 
Would  the  driver  of  a  motor  bus  for 
the  transportation  of  freight  and 
passengers  be  engaged  in  the  opera- 
tion of  an  engine  or  machinery?  We 
think  so.  Not  only  does  the  opera- 
tion of  a  motor  truck  involve  the 
operation  of  an  engine  (gasolene), 
but  also  the  operation  of  machinery. 


in  its  broader  sense,  as  defined  by 

the  authority  above  cited.  It  in- 
volves the  operation  of  the  gasolene 
engine,  as  a  part  of  the  machinery 
of  the  truck,  which,  in  the  ordinary, 
common,  and  everyday  use  of  tiie 
word,  is  a  "machine." 

We  therefore  ttiink  that  the  ex- 
ception of  no  cause  of  action  should 
be  overruled. 

Inasmuch  as  the  lower  court  did 
not  pass  upon  the  merits,  and  the 
case  is  before  us  upon  appeal  from 
the  judgment  sustaining  the  excep- 
tion of  no  cause  of  ippe^i— 
action  alone,  it  will  reversal— 
be  necessary  to  re- 
mand  the  same  for  a  decision  on  the 
merits.    Parks  v.  Hughes,  145  I^a. 
221,  82  So.  202. 

For  the  reasons  assigned,  it  is 
therefore  ordered,  adjudged,  and  de- 
creed that  the  judgment  appealed 
from  be,  and  the  same  is  hereby, 
annulled  and  reversed;  and  it  is 
now  ordered  ,  and  decreed  that  the 
exception  of  no  cause  of  action,  filed 
by  defendant,  be,  and  same  is  here- 
by, overruled.  It  is  further  ordered 
that  this  case  be,  and  the  same  is 
hereby,  remanded  to  the  lower  court 
for  a  decision  upon  the  merits ;  the 
costs  of  this  appeal  to  be  paid  by  the 
appellee,  and  all  other  costs  to  await 
final  judgment.  ' 

Provosty,  J.,  dissents. 

O'Niell,  J.,  concurs  in  the  decree. 

Petition  for  rehearing  denied 
April  5,  1920. 


ANNOTATION. 

Woriaium's  compaasatioii:  operation  of  aaitom(»bile  or  witomobile  truck  m  a 

haxardous  ckccqpaticHi. 


It  will  be  observed  that  in  the  re* 
ported  case  (Haddad  v.  Combcercial 
MOTOR  Truck  Co.  ante,  1380),  the  driv- 
er of  a  motor  truck,  who  was  killed  by 
falling  from,  and  being  run  over  by  it, 
was  held  to  be  engaged  in  operating 
"engines"  or  "other  forms  of  machin- 
ery," within  the  meaning  of  a  clause  of 
the  liouisiana  Workmen's  Compensa- 
tion Act,  defining  hazardous  trades  and 
businesses  as  "the  installation,  repair. 


erection,  removal,  or  operation  of  boil- 
ers, furnaces,  engines,  and  other  forma 
of  machinery." 

In  Hendricks  v.  Seeman  Bros. 
(1915)  170  App.  Div.  133,  155  N.  Y. 
Supp.  638.  it  was  conceded  that  the 
operation  of  an  automobile  delivery 
truck  of  wholesale  grocers  came  with- 
in the  section  of  the  Workmen's  Com- 
pensation Act  defining  "the  operation 
of  trucks"  on  the  highway  as  a  hazard- 
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ouB  employsnent,  and  it  was  held  that 
a  helper  on  such  a  truck,  whom  his 
employers  found  it  necessary  to  send 
with  the  driver,  was  ens^aged  in  the 
operation  of  the  vehicle,  and  that  a 
recovery  might  be  had  under  the  act, 
where  he  fell  and  was  killed  while  at- 
tempting to  drive  boys  from  the  back 
of  Uie  tryck. 

And  in  Kennedy  v.  Loggie  Bros. 
1 1916)  175  App.  Div.  957,  161  N.  Y. 
Supp,  1130,  under  the  New  York  act, 
classifying  as  hazardous  the  operation 
of  trucks  and  other  vehicles,  the  deci- 
sion of  the  Industrial  Commission 
awarding  compensation  for  the  death 
of  an  nnployee  of  automobile  dealers, 
who  received  injuries  while  driving 
an  automobile,  delivering  tires,  was 
affirmed  without  opinion. 

And  in  Markham  v.  United  Breed- 
ers Co.  (1916)  175  App.  Div.  967, 
161  N.  Y.  Supp.  1184,  the  court  unani- 
mously affirmed,  without  opinion  an 
award  of  the  Didnstrial  Commission 
to  a  salesman,  who,  together  with 
another  agent,  was  going  from  place 
to  place  soliciting  orders  in  an  auto- 
mobile, when  he  was  injured  while 
cranking  the  machine. 

And  in  Mulford  v.  Pettit  (1917)  220 
N.  T.  642,  116  N.  E.  344,  a  salesman 
for  a  company  engaged  in  the  lumber^ 
coal,  and  feed  business,  a  nonhaz- 
ardous  occupation,  was  held  to  be 
within  the  protection  of  a  provision 
of  the  New  York  Workmen's  Compen- 
sation Act,  defining  as  hazardous,  "the 
operation,  otherwise  than  on  teacks, 
on  streets,  highways,  or  elsewhere,  of 
can^  tmeks,  wagons,  or  other  vehicles, 
and  rollers  and  engines  propelled  by 
steam,  gas,  gasolene,  electric,  mechan- 
ical, or  other  power,"  it  appearing  that 
he  was  injured  while  driving  a  motor- 
cycle Aimished  by  his  employer  for 
the  purpose  of  taking  orders  and  col- 
lecting accounts. 

But  in  Wincheski  v.  Morris  (1917) 
3  79  App.  Div.  600,  166  N.  Y.  Supp. 
873,  where  the  proprietor  of  a  store 
owned  an  automobile  delivery  truck, 
and  also  a  touring  car,  used  principal- 
ly for  pleasure,  but  occasionally  for 
delivering  goods,  the  deceased,  who 
was  employed  as  chauffeur  to  operate 
both  cars,  having  been  killed  while 
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repairing  the  touring  car,  preparatory 
to  taking  the  employer's  family  for 
a  pleasure  ride,  it  was  held  that,  while 
engaged  in  operating  the  automobile 
truck,  delivering  merchandise,  he  was 
engaged  in  a  hazardous  employment 
conducted  by  the  employer  for  pecu- 
niary gain,  within  the  Workmen's 
Compcgisation  Act;  but  that^  as  a 
chauffeur,  operating  the  touring  car 
for  the  pleasure  of  i^e  employer's 
family,  he  was  not  engaged  in  a  haz- 
ardous employment  conducted  for 
pecuniary  gain,  and  that,  as  he  was 
engaged  in  the  latter  capacity  when 
killed,  no  liability  accrued  under  the 
act. 

And  in  Sickles  v.  Ballston  Refrig- 
erating Storage  Co.  (1916)  171  App. 
Div.  108,  166  N.  Y.  Supp.  864,  an  em- 
ployee was  held  not  to  have  been  in- 
jured while  engaged  in  a  hazardous 
employment,  within  the  meaning  of  a 
section  of  the  New  York  Workmen's 
Compensation  Act,  classing  the  storage 
business  as  a  hazardous  employment, 
where  it  appeared  that  the  employer 
was  engaged  in  the  storage  business, 
and  also  in  buying  and  selling  fruit, 
and  that,  when  injured,  he  was  going 
about  in  an  automobile,  inspecting  and 
buying  fruit,  and  was  injured  when 
the  machine  overturned,  the  court 
holding  that  the  work  he  was  per- 
forming when  injured  had  no  connec- 
tion with  the  storage  buriness.  No 
mention  was  made  in  this  case  of  the 
provision  of  the  act  involved  in  the^ 
preceding  cases,  defining  the  operation' 
of  vehicles  on  the  highway  as  haz- 
ardous. 

And  in  Hochspeier  v.  Industrial  Bd. 
(1917)  278  IlL  523,  L.R.Aa918F.  227, 
116  N.  E.  121,  it  was  held  that  an  em- 
ployer was  not  engaged  in  the  occupa- 
tion or  business  of  carriage  by  land, 
which  was  defined  as  hazardous, 
where  he  conducted  an  undertaking 
establishment,  and  maintained  auto- 
mobiles and  chauffeurs  for  carrying 
people  at  funerals,  and  which,  when 
not  using  them  himself,  he  sometimes 
rented  to  other  undertakers,  and  ac- 
cordingly a  chauffeur  employed  to 
drive  one  of  the  cars  was  held  entitled 
to  no  compensation  under  the  act  for 
an  injury  received  while  driving  the 
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car  for  another  undertaker,  who  had 
rented  it 

And  it  has  been  held  that  one  em- 
ployed as  a  helper  of  the  driver  of  an 
automobile  truck,  and  injured  while 
attempting  to  crank  it,  after  havins: 
been  ordered  to  go  on  a  certain  trip 
with  it,  was  not  engaged  in  an  en^tloy- 


ment  which  brought  him  within  the 
provisions  of  the  Washington  Work- 
men's Compensation  Act,  as  the  em- 
ployment in  which  he  was  engaged 
was  not  classified  in  the  act  as  extra- 
hazardons.  Collins  v.  Terminal  Trans- 
fer Co.  (1916)  91  Wash.  463,  167  Pac. 
1092.  J.  T.  W. 


MILLER  R.  FOULKE,  Appt, 

V. 

NEW  YORK  CONSOLIDATED  RAILROAD  COMPANY,  Respt. 

Sew  Toric  Court  of  Appeals  ~~  March  IB,  lOZO. 

(228  N.  Y.  269,  127  N.  E.  237.) 

Carrier  — -  right  to  custody  of  property  left  by  passenger. 

1.  The  carrier  has,  as  against  a  fellow  passenger,  the  right  to  custody 
of  property  inadvertently  left  by  a  passenger  in  the  car. 
,  '  [See  note  on  this  question  beginning  on  page  1388.] 


A^Kal  —  review  of  dismissal  of  com- 
plaint. 

2.  In  reviewing  a  judgment  dismiss- 
ing a  complaint^  the  court  must  give 
pU^ntiff  the  advantage  of  all  facts  prop- 
erly presented,  and  of  every  favorable 
inference  that  can  reasonab^r  be  drawn 
therefrom. 

Abandonment  —  leaving  in  railway 
car. 

5.  A  package  cannot  be  found  to  have 
been  abandoned  merdy  because  it  was 
left  by  a  passenger  on  the  seat  of  a 
railway  car. 

[See  17  R,  C.  L.  1199.] 
Lost  property  —  package  left  in  train. 

4.  A  package  left  by  a  passenger  on 
the  seat  of  a  railway  train  is  not  lost 
property. 

[See  17  R.  C.  L.  1199.] 
Bailment  —  creation  —  package  left 

in  car. 

6.  A  carrier  in  whose  car  a  package 


is  inadvertently  left  fay  a  passenger  may 
assert  in  it  the  right  of  a  gratuitous 
bailee,  although  no  contractual  relation 
establishing  a  bailment  exists. 
[See  3  R.  a  L.  83.  95.] 

Larceny  —  taking  package  tam  car. 

6.  One  who  takes  from  a  car  a  pack- 
age inadvertently  left  by  a  fellow  pas- 
senger, and  who  refuses  to  surrender 
it  to  the  carrier  on  demand,  may  be. 
charged  with  petit  larceny. 

[See  17  R.  C.  L  39,  40.] 

'False  Imprisonment  —  charging  pas- 
senger with  larceny. 

7.  A  carrier  is  not  liable  for  falae 

imprisonment  and  malicious  prosecu- 
tion in  lodging  a  charge  of  larceny 
against  a  passenger  who  takes  from  the 
car  a  package  left  by  another  passenger, 
and  reuses  to  surrender  it  to  the  car- 
rier upon  demand. 


(Hogan  and  Elkns,  JJ.,  dissent) 


Appeal  by  plaintiff  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court,  Second  Department,  affirming  a  judgment  of  a  Trial  Term, 
Part  I.,  for  Kings  County  (Manning,  J.),  dismissing  a  complaint,  and 
from  an  order  denying  a  new  trial,  in  an  action  brought  to  recover  dam- 
ages for  aUeged  false  imprisonment  and  malicious  prosecution.  Affirmed, 

The  facts  are  stated  in  the  opinion  of  the  court 
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FOULKE  V.  NEW  YORK 
(t»  y.  y.  tt9, 

Mr.  Geofse  P.  Foulk,  for  appellant: 

Upon  an  appeal  from  a  judgment  dis- 
missing' the  complaint  at  the  close  of 
plaintiff's  case,  the  testimoi^  given  fay 
plaintiff  must  be  taken  as  true. 

McNally  v.  Phoenix  Ins.  Co.  187  N.  Y. 
389,  33  N.  E.  475;  Pierce  t.  Atlantic, 
G.  &  P.  Co.  216  N.  Y.  209,  110  N.  E. 
437,  rerersing  159  App.  Div.  258,  144 
N.  Y.  Supp.  330. 

The  evidence  established  that  the 
plaintiff  had  been  illeg^ly  arrested  and 
in^risoned,  and  the  burden  of  proof 
was  upon  the  defendant  to  show  that 
the  plaintiff  was  arrested  under  circum- 
stances justifying  the  arrest. 

McDonald  v.  Metropolitan  Street  R. 
Co.  167  N.  Y,  70,  60  N.  E.  282;  Gillespie 
V.  Brooklyn  Heights  R.  Co.  178  N.  Y. 
ass,  66  L.R.A.  618,  102  Am.  St  Rep. 
503.  70  N.  E.  857,  16  Am.  Neg.  Rep. 
181;  Smith  v.  New  York  Anti-Saloon 
League,  121  App.  Div.  600,  106  N.  Y. 
Supp.  251 ;  Snead  v.  Bonnoil,  166  N.  Y. 
325,  59  N.  E.  899 ;  Mandeville  v.  Guern- 
sey, 51  Barb.  99,  affirmed  in  50  N.  Y. 
669;  Schultz  v.  Greenwood  Cemetery, 
190  N.  Y.  276,  83  N.  E.  41;  Parke  v. 
FeUman.  146  App.  Div.  836,  130  N.  Y. 
Supp.  361;  Scott  v.  Dennett  Surpassing 
Coffee  Co.  61  App.  Div.  326,  64  N.  Y. 
Supp.  1016. 

A  criminal  prosecution  was  instituted 
and  carried  on  against  the  plaintiff 
without  legal  authority  or  justification, 
and  it  cannot  be  said,  as  matter  of  law, 
that  there  was  probable  cause  for  the 
prosecution. 

■  New  York  &  H.  R.  Co.  v.  Haws,  56 
N.  Y.  178;  People  v.  Anderson,  14 
Johns.  295,  7  Am.  Dec.  462;  Reg.  v. 
Dixon,  7  Cox,  C.  C.  35,  Dears.  C.  C.  580, 

25  L.  J.  Mag.  Cas.  N.  S.  39;  Cooley, 
Torts,  p.  387;  Hazzard  v.  Flury,  120 
N.  Y.  223,  24  N.  E.  194;  Long  Island 
Bottlers'  Union  v.  Seitz,  180  N.  Y.  243, 
73  N.  E.  20:  Nicholson  v.  Sternberg,  61 
App.  Div.  51,  70  N.  Y.  Supp.  212;  Ross 
V.  Hixon,  46  Kan.  550,  12  L.R.A.  760, 

26  Am.  St.  Rep.  123,  26  Pac.  955;  Peo- 
ple ex  rel.  Perkins  v.  Moss,  187  N.  Y. 
419,  11  LJl.A.(N.S.)  628,  80  N.  E.  383, 
10  Ann.  Cas.  309;  Parr  v.  Loder,  97 
App.  Div.  218.  89  N.  Y.  Supp.  823;  2 
Wharton,  Crim.  Law,  p.  136,  §  1140; 
People  V.  Cogdell,  1  Hill,  94,  37  Am. 
Dec.  297;  Newell,  Malicious  Prosecu- 
tion, p.  237;  Tatum  v.  Sharpless,  6 
Phila.  18;  Hamaker  v.  Blanchard,  90 
Pa.  879,  36  Am.  Rep.  664;  Hoagland  v. 
Forat  Faric  Highlands  Amusement  Co. 
170  Ho.  335.  94  Am.  St.  Rep.  740,  70 
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S.  W.  878;  Bowen  v.  SuUivaq,  62  Ind. 
281, 30  Am.  Rep.  172. 

like  defendant  did  not  have  a  special 
proper^  in  the  article  left  on  its  car, 
nor  was  it  liable  to  the  owner  for  its 
loss. 

2  Parsons,  Contr.  p.  96;  Tower  v. 
Utica  &  S.  R.  Co.  7  Hill,  47,  42  Am. 
Dec  36;  Weeks  v.  New  York,  N.  H.  & 

H.  R.  Co.  9  Hun,  671. 

Mr.  H.  h.  Warner,  with  Mr.  George 
D.  Yeomans,  for  respondent: 

The  oHnplaint  was  properly  dis- 
missed as  to  the  cause  of  action  for 
false  imprisonment. 

Hopkins  v.  Crowe,  7  Car.  &  P.  373, 
4  Ad.  &  El.  774,  111  Eng.  Reprint,  974, 
2  Harr.  &  W.  21,  6  L.  J.  K.  B.  N.  S. 
147;  Newman  v.  New  York,  L.  £.  &  W. 
R.  Co.  54  Hun,  335,  7  N.  Y.  Supp.  560; 
Hyatt  v.  New  York  C.  &  H.  R.  R.  Co.  162 
App.  Div.  367,  147  N.  Y..  Supp.  810; 
Lubliner  v.  Tiffany  &  Co.  54  App.  Div. 
326,  66  N.  Y.  Supp.  669;  Mulligan  v. 
New  York  &  R.  B.  R.  Co.  129  N.  Y.  611. 
14  L.R.A.  791,  26  Am.  St.  Rep.  639,  29 
N.  E.  952. 

.  The  complaint  was  properly  dis- 
missed as  to  the  cause  of  action  for 
malicious  prosecution. 

Schultz  V.  Greenwood  Cemetery,  19P 
N.  Y.  276,  83  N.  E.  41 ;  Kutner  v.  Fargo, 
34  App.  Div.  817,  54  N.  Y.  Supp.  832; 
Rawaon  v.  Leggfitt,  184  N.  Y.  604,  77 
N.  E.  662;  Burt  v.  "Smith,  181  N.  Y. 

I,  73  N.  E.  495,  2  Ann.  Cas.  576;  Wil- 
lard  V.  Holmes,  Booth  &  Haydens,  1^ 
N.  Y.  497,  37  N.  E.  480;  Freer  v. 
Schmitt.  116  App.  Div.  462,  101  N.  Y. 
Supp.  787;  Clark  ▼.  Palmer,  116  App. 
Div.  117,  101  N.  Y.  Supp.  769;  People 
V.  M'Garren,  17  Wend.  460;  Loucks  v. 
Gallogly,  1  Misc.  22,  28  N.  Y.  Supp. 
126;  McAvoy  v.  Medina,  11  Allen,  64S, 
87  Am.  Dec.  733;  Kincaid  v.  Eaton,  98 
Mass.  139,  93  Am.  Dec.- 142;  Smith  v. 
Bell  &  F.  Foundry  Co.  127  App.  Div. 
278,  111  N.  Y.  Supp.  202. 

Collin,  J.,  delivered  the  opinion  of 
the  court: 

The  complaint  alleges  two  causes 
bf  action  to  recover  damages  for 
(a)  false  imprisonment  and  (b)  a 
malicious  prosecution,  arising  out 
of  the  same  transactions.  The  trial 
justice  dismissed  the  complaint,  and 
the  appellate  division  unanimously 
affirmed  the  consequent,  judgment. 
We  are  to  determine  wheUier  or  not 
the  evidence  presented  an  issue  of 
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fact.  In  reviewing  it  we  must  give 
Ap^i-r«^«w  the  plaintiff  the  ad- 
ot  diBHiBssi  Qf  vantage  of  all  the 
e«mpi.i.t.  fg^j^g  properly  pre- 
sented and  of  every  favorable  infer- 
ence that  can  reasonably  be  drawn. 

The  cardinal  facts,  as  the  jury 
might  have  found  them,  are:  In 
July,  1915,  the  defendant  was  oper- 
ating a  subway  railway.  The  plain- 
tiff, while  a  passenger  on  the  rail- 
way, saw  a  package  on  a  seat  oppo- 
site Mm,, left  by  a  passenger  who 
had  alighted.  He  went  to  and  picked 
up  the  package.  He  examined  it 
and  found  no  name  or  mark  upon  it. 
He  had  not  an  idea  as  to  who  owned 
it  He  disembarked  at  the  first  sub- 
sequent station  stop  of  the  train, 
taking  the  package  with  him.  He 
was  about  10  feet  from  the  car  when 
a  railway  guard  in  whose  charge  the 
car  was  touched  him  on  the  shoulder 
and  said,  "What  are  you  going  to  do 
with  that  package?"  to  which  he 
replied,  "I  am  going  to  keep  Uiis  and 
advertise  for  the  owner."  Forth- 
with the  general  train  master  of  the 
defendant,  Mr.  Blewitt,  asked  the 
same  question,  to  which  he  replied, 
"What  authority  have  you?"  and 
Blewitt  stated,  "I  am  the  superin- 
tendent of  this  line."  The  plaintiff 
then  said,  "I  guess  that  is  imma- 
terial ;  I  am  going  to  keep  this  pack- 
age and  advertise  for  the  owner;  I 
will  give  you  my  name  and  address." 
Blewitt  said,  "No ;  I  don't  want  any- 
thing like  that ;  either  turn  the  pack- 
age over  to  the  railroad  company  or 
I  will  have  you  arrested."  The  plain- 
tiff replied,  "If  you  have  made  up 
your  mind  to  do  that,  I  will  go  witti 
you  to  an  officer."  Thereupon  Blew- 
itt started  toward  and  went  through 
the  waiting  room  of  the  station, 
followed  by  the  plaintiff  at  some 
little  distance  behind  him.  Blewitt 
.  reached  and  spoke  to  a  police 
officer  and  returned  with  the 
officer  to  the  plaintiff,  and  then  told 
the  officer,  "This  man  found  a 
package  on  the  train  and  refuses  to 
turn  it  over  to  the  company."  After 
a  brief  conversation  the  plaintiff, 
the  officer,  and  Blewitt  went  to  the 


police  station,  where  Blewitt  made 
the  charge  or  complaint  that  the 
plaintiff  found  the  package  on  the 
train  of  the  defendant  and  reJ^sed 
to  surrender  same  to  officials  of  the 
railroad  company.  The  police  cap- 
tain in  charge  of  the  station  then 
held  the  plaintiff  in  $500  bail,  and 
he  was  put  and  remained  in  a  cell 
until  the  bail  was  furnished.  In  the 
meantime  the  package  had  been 
opened  and  fonnd  to  contain  a  loaf 
of  bread.  The  next  morning  the 
plaintiff  appeared  in  the  magis- 
trate's court.  Blewitt  then  and  there 
verified  a  written  complaint  which 
stated  that  the  plainl^,  "with  in- 
tent to  deprive  the  true  owner  of  his 
property  in  the  view  and  presence 
of  complainant,  did  wilfully  steal, 
take,  and  carry  awi^  from  a  car 
of  the  Sea  Beach  Line  a  parcel  con- 
taining a  loaf  of  bread  of  the  value 
of  about  6  cents,  the  property  of  a 
passenger  who  had  left  said  car  at 
Fifty-ninth  street  station  and  had 
left  said  parcel  behind  him.  Where- 
fore deponent  charges,  said  def^d- 
ant  with  the  crime  of  petit  larceny." 
The  plaintiff  was  held  to  answer  in 
bail  for  the  court  of  spedal  sesraons. 
In  the  court  of  special  sessions  the 
plaintiff  was  tried  and  acquitted. 
Thereupon  this  action  was  bron^t. 

The  evidence  did  not  permit  the  ' 
jury  to  find  that  the  package  was 
abandoned.    ,  The 
abandonment      of  *■  mui- 

property  is  the  re- 
linquishing  of  all-  title,  •possession, 
or  claim  to  or  of  it, — a  virtual  in- 
tentional throwing  away  of  it.  It 
is  not  presumed.  Proof  sujiporting 
it  must  be  direct  or  affirmative,  or 
reasonably  beget  the  exclusive  in- 
ference of  ■  the  throwing  away. 
Abandoned  property  is  owned  by 
him  who  takes  it  into  Ms  owner- 
sMp.  Eads  V.  Brazelton,  22  Ark. 
499,  79  Am.  Dec.  88;  Livermore  v. 
White,  74  Me.  452,  43  Am.  Rep.  600 ; 
Kuykendall  v.  Fisher,  61  W.  Va.  87. 
8  L.R.A.(N.S.)  94,  66  S.  E.  48,  11 
Ann.  Cas.  700. 

The  package  was  not  **lost  prop- 
erty."   It  was  "mislaid  property" 
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or  "Jeft  property."    In  Lawrence 

L*.«  pFopertr-  V-  state,  1  Humph, 
i«ft  i>  228,  34  Am.  Dec. 
644,  is  this  dec- 
laration: **To  lose  is  not  to  place 
or  put  anything  carefully  and  vol- 
untorily  in  the  place  you  intend  and 
then  forget  it ;  it  is  casually  and  in- 
voluntarily to  part  from  the  posses- 
sion; and  the  thing  is  then  usually 
found  in  a  place  or  under  circum- 
stances to  prove  to  the  finder  that 
the  cwner'jS  will  was  not  employed 
in  placing  it  there.  To  place  a 
pocketbook,  therefore,  upon  a  table, 
and  to  omit  or  forget  to  take  it 
away,  is  not  tp  lose  it  in  the  sense 
in  which  the  authorities  referred  to 
speak  of  lost  property." 

Other  cases  we  will  cite  declare 
the  same  doctrine.  In  several  cases 
which  are  not  cited  it  is  recognized, 
though  the  facts  did  not  permit  its 
application,  as  in  Bowen  v.  Sullivan, 
62  Ind.  281,  287,  30  Am.  Rep.  172.  . 
We  hold  it  is  well  founded  and 
sound. 

While  the  presumptive  owner  of 
the  package  in  question  was  in  the 
car  with  it  and  it  was  in  his  posses- 
sion, the  defendant  had  a  certain  re- 
sponsibility concerning  it.  The  de- 
fendant was  obligated  to  use  reason- 
able and  ordinary  care  and  watch- 
fulness to  protect  the  possession  of 
the  owner  as  against  the  plaintiff 
and '  other  passengers  or  persons. 
The  guards  and  conductor  of  the 
train  or  car  could  not  stand  by  idly 
or  negligently  and  see  the  plaintiff 
or  other  person  take  it  from  the  car 
or  from  the  owner.  Sperry  v.  Con- 
solidated R.  Co.  79  Conn.  565,  10 
L.RJ^.(N.S.)  907,  65  Atl.  962,  118 
Am.  St.  Rep.  169,  9  Ann.  Cas.  199 ; 
Carpenter  v.  New  York,  N.  H.  &  H. 
R.  Co.  124  N.  Y.  53,  11  L.R.A.  759, 
21  Am.  St.  Rep.  644,  26  N.  E.  277; 
Whicher  v.  Boston  &  A.  R.  Co.  176 
Mass.  275,  79  Am.  St.  Rep.  314,  57 
N.  E.  601,  8  Am.  Neg.  Rep.  48. 

After  the  passenger  owner  had 
left  the  car,  forgetting  to  take  the 
package  with  him,  the  plaintiff 
knew  the  package  was  not  lost  prop- 
erty. It  or  the  custody  of  it  did  not 
belong  to  him  then  any  more  than  it 
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did  while  its  owner  was  in  the  car. 
He  saw  and  knew  the  owner  had 
forgotten  it,  had  left  it  by  mist^e. 
It  then  had  become  in  the  custody 
and  the  potential  actual  possession 
of  the  defendant.  It  was  the  right 
of  the  defendant,  and  its  duty,  to  be- 
come as  to  it  and  its  owner  a  gra- 
tuitous bailee.  It  was  its  right  and 
duty  to  possess  and 
use  the  care  of  a  ^^'.'JSroi^^roS 

gratuitous  bailee  S5l*e«i*e?.'' 
for  the  safe-keeping 
of  the  package  until  the  owner 
should  call  for  it.  Reg.  v.  Pierce,  6 
Cox,  C.  C.  117;  State  v.  Courtsol,  89 
Conn..  564,  L.R.A.1916A,  465,  94 
Atl.  973 ;  Reg.  v.  West,  6  Cox,  C.  C. 
415,  Dears.  C.  C.  402,  3  C.  L.  R.  86, 
24  L.  J.  Mag.  Cas.  N.  S.  4,  18  Jur. 
1030,  3  Week.  Rep.  21;  Kincaid  v. 
Eaton,  98  Mass.  139,  93  Am.  Dec. 
142;  McAvoy  v.  Medina,  11  Allen, 
548,  87  Am.  Dec,  733;  Foster  v. 
Fidelity  Safe  Deposit  Co.  264  Mo. 
89,  L.R.A.1916A,  655,  174  S.  W. 
376,  Ann.  Cas.  1917D,  798;  Hoag- 
land  v.  Forest  Park  Highlands 
Amusement  Co.  170  Mo.  335, 
94  Am.  St.  Rep.  740,  70  S.  W,  878; 
Ferguson  v.  Ray,  44  Or.  557,  1 
L.R.A.(N.S.)  477,  102  Am.  St.  Rep. 
648,  77  Pac.  600,  1  Ann.  Cas.  1; 
Hamaker  v.  Blanchard;  90  Pa.  377, 
35  Am,  Rep.  664;  Deaderick  v- 
Oulds,  86  Tenn.  14,  6  Am.  St  Rep. 
812,  5  S.  W.  487;  Griggs  v.  State, 
58  Ala.  425,  29  Am.  Rep.  762 ;  Reg. 
v.  Moore,  8  Cox,  C.  C.  416,  Leigh  & 
C.  C.  C.  1,  30  L.  J.  Msg.  Cag.  N,  S. 
77,  7  Jur.  N.  S.  172,  3  L.  T.  N.  S. 
710,  9  Week.  Rep.  276;  People  v. 
M'Garren,  17  Wend.  460;  State  v. 
McCann,  19  Mo.  249. 

In  case  the  plaintiff  had,  through 
the  inattention  or  noninterference 
of  the  defendant,  with  the  honest 
intention  of  endeavoring  to  deliver 
it  to  uie  owner,  carried  the  package 
away,  he  would  have  been  a  mere 
custodian  of  it  for  the  owner.  The 
right  of  the  defendant  to  the  custody 
and  actual  possession  of  the  package 
was  superior  and  paramount  to  the 
taking  of  the  plaintiff. 

The  package  having  been  left, 
though  inadvertently,  in  the  car  of 
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the  defendant,  while  the  owner  was 
still  constructively  in  possession  of 
it»  the  defendant  had  the  right  to 
and  did  assert  in  it  the  special  or 
_  actual  possession  of 
?i?^«tio^  a  gratuitous  bailee. 

p.«i»ffe  left  im  Bailment  does  not 
necessarily  and  al- 
ways, thougrh  generally,  depend  up- 
on a  contractual  relation.  It  is  the 
element  of  lawful  possession,  how- 
ever created,  and  duty  to  account 
for  the  thing  as  the  property  of  an- 
other, that  creates  the  bailment, 
regardless  of  whether  such  posses- 
sion is  based  on  contract  in  the 
ordinary  sense  or  not.  Phelps  v. 
People,  72  N.  Y.  334,  357;  Bums 
V.  State,  145  Wis.  373,  140  Am.  St. 
Rep.  1081,  128  N.  W.  987.  As  to 
everybody  except  the  true  owner  of 
the  package,  the  defendant  had  the 
right  of  the  owner  to  have  and  de- 
fend its  custody  and  direct  posses- 
sion. Phelps  V.  People,  supra ; 
Osgoodby  v.  Liemberner,  22  Albany 
L.  J.  114,  and  cases  above  cited. 

The  facts  were  sufficient  to  con- 
stitute 'a  legal  ground  for  an  ac- 
i.ape«iir-  cusation    of  petit 

inkinir  paek»v«  larcony  against  the 
«ro««r.  plaintiff.    The  su- 

perior and  paramount  right  of  the 


defendant  to  the  direct  possession 
of  the  package, — indeed,  its  absolute 
right  as  to  all  except  the  owner, — 
its  physical  possession  of  the 
package  through  the  fact  it  was  in 
its  car,  and  its  asserted  claim  of 
possession,  the  taking  by  the  plain- 
tiff, his  refusal  to  surrender,  his 
felonious  intent  to  deprive  the  true 
owner  of  it,  as  a  jury  or  trial  court 
might  find,  constituted  lawful 
grounds  for  an  accusation,  arrest, 
and  prosecution.  It 
is  sufficient  if  the  . 
package  was  taken  chanrimK  pm* 
from  the  possession  ES^STy.''"* 
of  the  defendant  by 
the  plaintiff  with  the  intent  of  de- 
priving the  true  owner  thereof. 
Whether  or  not  the  felonious  intent 
existed  was  a  question  of  fact,  to  be 
determined  upon  the  trial  of  the  ac- 
cusation. Penal  Law  (Consol. 
Laws,  chap.  40)  §§  1290, 1294, 1296, 
1298;  State  v.  Tillett,  173  Ind.  133, 
140  Am.  St.  Rep.  246.  89  N.  E.  589, 
20  Ann.  Cas.  1262;  State  v.  South, 
28  N.  J.  L.  28,  75  Am.  Dec.  250. 

The  judgment  should  be  affirmed, 
with  costs. 

Hiscock,  Gh.  J.,  and  Poand,  Mc- 
Laughlin, and  Andrews,  JJ.,  concur. 

Hogan  and  Elkus,  JJ.,  dissent 


ANNOTATION. 

Respective  rights  of  carrier,  or  of  one  in  similar  relaiion  to  owner,  and  of 
finder  oS  property  lost  or  mislaid. 


I.  Introductory,  1388. 
II.  Right  to  mislaid  property,  1390. 
III.  Bight  to  lost  property.  1802. 

I.  Introdwjtorif. 

Where  the  owner  of  personal  prop- 
erty unintentionally  leaves  it  on  prem- 
ises to  which  he  has  resorted  for  some 
business  purpose,  or  in  a  vehicle  in 
which  he  has  been  riding,  and  it  is 
there  found  by  a  third  person,  the 
question  necessarily  arises  whether 
the  right  to  its  custody  and  control  is 
in  iha  finder  or  in  the  owner  of  the 
premises.  This  question,  to  the  dis- 
cnssion  of  which  the  present  annota- 
tion is  devoted,  is  determined  by  the 


courts  according  to  whether  the  prop- 
erty has  been  lost  by  the  owner  or 
mislaid  by  him.  Lost  property,  for 
this  purpose,  may  be  defined  as  prop- 
erty which  unwittingly  passes  out  of 
the  possession  of  its  owner,  and  the 
whereabouts  of  which  he  does  not  at 
any  time  thereafter  know.  Mislaid 
property  is  that  which  the  owner  in- 
tentionally places  where  he  can  again 
resort  to  it,  and  then  forgets.  As  was 
stated  in  Loucks  v.  Gallogly  (1892)  1 
Misc.  22,  23  N.  Y.  Supp.  126:  "Whilst 
the  place  of  finding  is  held  immaterial 
if  the  property  be  actually  lost,  yet 
it  is  of  importance  as  bearing  on  the 
question  whether  the  proper^  was 
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i«ally  lost  or  merely  left.  In  the  cases 
last  cited,  where  the  money  or  proper- 
ty was  found  on  the  table  of  a  barber 
shop,  on  the  desk  of  the  banking 
bonse,  on  the  counter  of  a  store,  the 
property  was  not  considered  lost,  on 
the  ground  that  the  place  where  it  was 
found  indicated  that  the  owner  had 
pat  it  there  purposely  and  voluntarily; 
therefore  it  was  not  lost  and  could  not 
be  found,  in  the  legal  sense.  As  to  the 
roll  of  bills  in  question,  found  by 
plaintiff  on  the  -banking-house  desk 
f one  at  which  persons  stand  to  write) , 
what,  in  the  absence  of  any  direct 
proof,  are  we  to  conclude  as  an  in- 
ference of  fact  from  the  situation  of 
the  Vnoney  when  discovered  by  him? 
Is  not  the  inference  stronger  and  more 
reasonable  than  any  other  that  it  was 
consciously  and  voluntarily  placed 
there  by  the  owner  while  temporarily 
engaged,  writing  or  otherwise,  at  the 
desk,    and    then    inadvertently  or 
tiioughtlessly  left?   Does  not  the  fact 
that  the  money  was  discovered  on  the 
desk,  and  not  on  the  floor,  indicate 
that  it  had  been  voluntarily  placed 
there  with  the  intention  of  retaking  it, 
rather  ^an  that  it  had  unconsciously 
and  accidentally  fallen  from  the  per- 
son of  the  owner?    If  it  had  been 
found  on  the  floor,  as  in  the  ca^es  re- 
ferred to,  where  a  customer  found  a 
purse  on  the  shop  floor,  and  where  the 
servant  in  a  hotel  found  a  roll  of  bank 
notes  on  the  floor  of  the  public  parlor, 
that  fact  would  lead  to  the  conclusion 
that  it  had  been  involuntarily  dropped 
by  the  owner,  and  hence  lost." 

The  distinction  appears  to  have 
been  recognized  in  the  leading  case  of 
Bridges  v.  Hawkesworth  (1851)  15 
Jur.  (Eng.)  1079,  wherein  Fatteson, 
J.,  said :  "The  notes  which  were  the 
subject  of  this  action  were  incidental- 
ly dropped,  by  mere  accident,  in  the 
shop 'of  the  defendant  by  the  owner  of 
them.  The  facts  do  not  warrant  the 
supposition  that  they  had  been  depos- 
ited t^ere  intentionally,  nor  has  the 
case  been  put  at  all  on  that  ground. 
T^e  plaintiff  found  them  on  the  floor. 
.  .  .  The  notes  never  were  in  the 
ensftody  of  the  defendant,  nor  within 
protection  of  his  house,  before 
tiisy  were  found,  as  they  would  have 


been  had  they  been  intentionally  de- 
posited there;  and  the  defendant  has 
come  nnder  no  responsibility,  except 
fiK»n  the  communication  made*  to  him 
by  th9  plaintiff,  the  finder,  and  the 
steps  taken  by  way  of  advertisement." 

In  Foster  v.  Fidelity  Safe  Deposit 
Co.  (1915)  264  Mo.  89,  L.R.A.1916A, 
655,  174  S.  W.  376,  Ann.  Cas.  1917D, 
798,  the  distinction  was  discussed 
more  fully  as  follows:  "Property," 
said  the  court,  "may  be  separated  from 
the  owner  by  being  abandoned,  or  lost, 
or  mislaid.  In  the  first  instance,  it 
goes  back  into  a  state  of  nature;  or, 
I  as  is  most  commonly  expressed,  it  re- 
turns to  the  common  mass,  and  be- 
longs to  the  first  finder,  occupier,  or 
taker.  In  the  second  instance,  to  be 
lost,  it  must  have  been  unintention- 
ally or  involuntarily  parted  with;  in 
which  case  it  is  also  an  object  which 
niay  be  found,  and  the  finder  is  en- 
titled to  the  possession  against  every- 
one but  the  true  owner.  But,  if  it  is 
intentionally  put  down,  it  is  not  lost 
in  a  legal  sense,  though  the  owner  may 
not  rem«nber  where  he  left  it,  and 
cannot  find  it  For  'the  loss  of  goods, 
in  legal  and  common  intendment,  de- 
pends upon  something  more  than  the 
knowledge  or  ignorance,  the  memory 
or  want  of  memory,  of  the  owner,  as 
_to  their  locality  at  any  given  moment.' 
Lawrence  v.  State  (1839)  1  Humph. 
(Tenn.)  228,  34  Am.  Dec.  644.  From 
these  uniformly  recognized  rules  of 
law  on  the  subject  of  lost  property 
has  naturally  sprung  the  importance 
of  the  condition  or  situation  in  which 
property  is  alleged  to  have  been 
found.  And  the  law  in  this  instance, 
as  in  so  many  others,  founds  its  rule 
upon  the  natural  action  of  men,  and 
liot  upon  a  possibility.  Thus,  articles 
of  property  may  be  such  and  circum- 
stances may  be  such  as  to  make  clear 
they  have  been  voluntarily  abandoned 
by  the  owner.  But,  normally,  men  do 
not  voluntarily  abandon  their  money. 
Therefore  if  money  be  discovered  in 
the  highway,  or  on  the  ground,  or  on 
the  floor,  it  will  not  be  considered  as 
abandoned,  nor  will  It  be  considered 
as  placed  there  voluntarily,  for  that 
would  be  unnatural,  but  as  having  been 
lost,— that  is,  casually  and  unknowing^ 
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ly  dropped.  But  if  !t  be  discovered  in 
a  drawer  or  on  a  table,  it  will  be  con- 
sidered as  having  been  placed  there 
purposely  by  the  owner,  and  it  is  not 
classed  by  the  law  as  lost  proper^. 
The  circumstance  of  it  being  after- 
wards forgotten  does  not  go  back  and 
characterise  the  original  act." 

//.  Bight  to  mifiUiid.  property. 

As  to  property  which  has  been  mis- 
laid, that  is,  intentionally  placed  by 
the  owner  where  he  can  again  obtain 
custody  of  it,  but  afterward  forgotten, 
a  finder  acquires  no  right  to  its  pos- 
session. The  right  of  possession  as 
against  all  except  the  true  owner  is  in 
the  owner  or  occupant  of  the  premises 
where  the  property  is  discovered,  since 
he  has  custody  of  the  proper^,  and 
owes  a  duty  to  the  owner  as  a  gratui- 
tous bailee,  with  respect  thereto. 

United  States;— See  Gardner  v.  99 
•  Gold  Coins  (1899)  111  Fed.  552. 

Connecticut — State  v.  Courtsol 
<1915)  89  Conn.  564,  L.R.A.1916A. 
465.  94  Atl.  973. 

Massachusetts. — McAvoy  v.  Medina 
(1865)  11  Allen,  548,  87  Am.  Dec.  733; 
Kincald  v.  Eaton  (1867)  98  Mass.  139, 
-93  Am.  Dec.  142. 

Missouri. — ^Foster  Fidelity  Safe 
Deposit  Co.  (1915)  264  Mo.  89,  L.R,A. 
1916A.  655,  174  S.  W.  376,  Ann.  Cas. 
19I7D,  798. 

New  York. — Loucks  v.  Gallogly 
tl892)  1  Misc.  22,  23  N.  Y.  Supp.  126. 
And  see  the  reported  case  (Foulke  v. 
New  York  Consol.  R.  Co.  ante,  1384). 
See  also  New  York  &  H.  R.  Co.  v.  Haws 
(1874)  66  N.  Y.  175. 

Pennsylvania. — Commercial  Bank  v. 
Pleasants  (1841)  6  Whart.  375.  Com- 
pare Tatum  V.  Sharpless  (1865)  6 
Phila.  18;  Batteiger  v.  Pennsylvania 
Co.  (1916)  64  Pa.  Super.  Ct.  195. 

Rhode  Island.— See  Durfee  t.  Jones 
(1877)  11  R.  I.  688,  23  Am.  Rep.  628. 

England^Reg.  v.  Pierce  (1852)  6 
Cox,  C.  C.  117. 

Canada. — Heddle  v.  Bank  of  Hamil- 
ton (1912)  17  B;  C.  306,  6  B.  R.  C,  256, 
5  D.  L.  R.  11. 

Thus,  in  Heddle  Bank  of  Hamil- 
ton (1912)  17  a  C.  306,  6  B.  R.  C. 
266,  6  D.  Lb  R.  11,  it  appeared  that  the 
plaintiff,  a  clerk  in  a  bank,  discovered 
a  wallet  containing  $800  on  a  desk 


in  the  bank.  He  delivered  the  money 
to  the  defendant  bank  for  the  purpose 
of  holding  it  for  the  owner.  The  own- 
er never  appeared.  Thereafter,  the 
plaintiff  claimed  the  money  as  finder 
thereof.  It  was  held  that  he  was  not 
entitled  to  it  The  court  said:  '*The 
English  courts,  as  well  as  the  Ameri- 
can courts,  distinsruish  between 
things  tost  and  things  mislaid  or  for- 
gotten; 9S,  see  Cartwright  v.  Green 
(1803)  8  Ves.  Jr.  405.  32  Eng.  Reprint. 
— ,  2  Leach,  C.  C.  952,  7  Revised  Rep. 
91,  and  Merry  v.  Green  (1841)  7  Mees. 
&  W.  623,  151  Eng.  Reprint,  916,  10 
L.  J.  Mag.  Cas.  N.  S.  154;  and,  having 
regard  to  this  distinction  and  the  evi- 
dence and  circumstances  detailed  in 
the  case  at  bar,  I  cannot  find  that  the 
wallet  with  its  contents  can  be  des- 
ignated iost  property,'  so  as  to  give 
the  plaintiff  possession  thereto  against 
all  the  world  except  the  rightful  own- 
er. The  location  where  the  wallet  was 
discovered  evidenced  that  it  was  not 
involuntarily  dropped,  but  placed 
there  intentionally  by  some  person; 
and  under  such  circumstances,  as  I 
understand  the  law,  the  discoverer  of 
the  wallet  has  no  right  of  possession 
as  against  the  bank,  within  whose 
premises  it  wa's  found.**  In  Loueka  v. 
Gallogly  (1892)  1  Misc.  22,  23  N.  Y. 
Supp.  126,  it  was  also  held  that  one 
who  found  bank  notes  lying  on  a  desk 
used  by  customers  of  a  bank  was  not 
entitled  to  the  notes  as  against  the 
bank.  So.  in  Foster  v.  Fidelity  Safe 
Deposit  Co.  (1916)  264  Hou  89,  L.R.A. 
1916A.  655,  174  S.  W.  376,  Ann.  Cas. 
1917D,  798,  it  was  decided  that  one 
who  found  money  on  a  desk  in  a  pri- 
vate room  of  a  safe  deposit  company 
had  no  right  to  possession  of  the 
money  as  against  the  company.  And 
in  Kincaid  v.  Eaton  (1867)  98  Haas. 
139,  93  Am.  Dec.  142,  it  was  decided 
that  the  ofilcers  of  a  bank  were  the 
proper  custodians  of  an  article  volun- 
tarily placed  in  a  banking  house  on  a 
desk  provided  for  the  use  of  persona 
having  business  with  the  bank,  and 
that  the  finder  of  the  article  was  not 
entitled  to  a  reward  for  tiie  return 
thereof. 

In  Commercial  Bank  ▼.  PleMants 
(1841)  6  Whart  (Pa.)  376,  it  appeared 
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that  one  .Cist^  an  agent  of  the  Commer^ 
cial  Bank  of  Cincinnati,  had  in  his  pos- 
session a  package  containing  $100,000. 
He  placed  this  package  in  a  fireproof 
vault  in  the  office  of  one  Macalister. 
Thereafter  Ciat  made  arrangements 
with  a  bank  in  Philadelphia  for  the  de- 
posit of  the  money.  When  he  started 
for  the  bank  he  thought  that  he  had 
the  money  with  him,  bat  later  discov- 
ered that  he  did  not  have  it,  and 
thought  that  he  had  lost  it.  He  com- 
municated with  the  officers  of  the 
Bank  of  Cincinnati,  who  offered  a  re- 
ward of  $10,000  to  the  finder  of  the 
package.  Pleasants,  who  was  an  em- 
ployee of  Macalister,  discovered  the 
package  in  a  comer  of  the  fireproof 
vault,  where  it  had  been  placed  by 
Cist,  and  claimed  the  reward.  It  was 
held  that  he  was  not  entitled  to  it.  as 
the  package  vaa  not  lost  property. 

In  McAvoy  v.  Medina  (1866)  11  Al- 
len- (Mass.)  648,  87  Am.  Dec.  733.  it 
appeared  that  the  plaintiff  discovered 
a  pocketbook  containing  money  which 
had  been  left  by  a  third  person  on  a 
table  in  the  defendant's  barber  shop. 
It  was  held  that,  as  between  the  plain- 
tiff-and  the  defendant,  the  former  had 
no  right  to  the  pocketbook.  The  court 
said:  "But  this  property  is  not,  un- 
der the  circumstances,  to  be  treated  as 
lost  property  in  that  sense  in  which 
a  finder  has  a  valid  claim  to  hold  the 
same  until  called  for  by  the  true  own- 
er. This  property  was  voluntarily 
placed  upon  a  table  in  the  defendant's 
shop  by  a  customer  of  his  who  acci- 
dentally left  the  same  there  and  has 
never  called  for  it.  The  plaintiff  also 
came  there  as  a  customer,  and  first 
saw  the  same  and  took  it  up  from  the 
table.  The  plaintiff  did  not  by  this 
acquire  the  right  to  take  the  property 
from  the  shop,  but  it  was  rather  the 
duty  of  the  defendant,  when  the  fact 
became  thus  known  to  him,  to  use  rea- 
sonable care  for  the  safe-keeping  of 
the  same  until  the  owner  should  call 
for  it."  See  also  Lawrence  v.  State 
(1839)  1  Humph.  (Tenn.)  228,  84  Am. 
Dec.  644. 

In  State  v.  Courtsol  (1916)  89  Conn. 
664,  L.R.A.1916A,  465,  94  Atl.  973,  the 
court  said:  "The  evidence  shows  that 
it  [a  package  of  money]  was  left  upon 


a  public  conveyance  by  its  owner  upon 
a  bench  or  seat  where  he  had  placed 
it.  He  remembered  where  he  left  it. 
and  speedily  sought  it,  and  found  that 
the  accused  had  taken  it.  It  is  well 
settled  that  property  so  left  is  not  lost, 
but  is  mislaid  property.  The  owner 
is  treated  as  still  constructively  in  pos- 
session of  it,  although  its  custody  may 
be  in  another,  in  whose  shop  or  car 
it  has  been  left."  In  a  nisi  prius  case. 
Reg.  V.  Pierce  (1852)  6  Cox,  C.  C. 
(Eng.)  117.  it  was  held  to  be  the  duty 
of  a  defendant  who  found  a  dressing 
case  in  a  railway  coach  to  take  it  to 
an  officer  of  the  railway  company.  In 
summing  up.  Williams,  J.,  observed: 
"It  was  absurd  to  say  that  this  case 
was  analogous  to  that  of  the  finder  of 
lost  property.  It  was  nothing  like  lost 
property."  So,  in  the  reported  case 
(FouLKE  V.  New  York  Consou  R.  Co. 
ante,  1384),  it  is  held  that  a  carrier 
owes  a  duty  to  the  owner  of  a  parcel 
left  on  the  seat  of  one  of  its  cara  to 
use  reasonable  and  ordinary  care  for 
the  protection  thereof;  and  that, 
therefore,  the  carrier  has  a  right  to 
the  parcel  superior  to  that  of  a  finder. 

In  Gardner  v.  99  Gold  Coins  (1899) 
111  Fed.  552,  a  doubt  was  expressed 
as  to  whether,  if  a  person  whose  iden- 
tity could  not  be  discovered,  died  in  a 
hotel,  a  chambermaid  who  found 
money  on  his  person  would  be  entitled 
to  retain  it. 

Two  Pennsylvania  cases  appear  to 
be  in  conflict  with  the  rule  as  hereto- 
fore  stated.  In  Tatum  v.  Sharpless 
(1865)  6  Phila.  (Pa.)  18,  it  appeared 
that  a  conductor  found  a  pocketbook 
on  one  of  the  seats  of  a  railway  coach. 
It  was  the  custom  of  employees  to  hand 
in  articles  so  found  at  the  office  of  the 
company,  and  if,  after  the  lost  article 
had  been  advertised,  the  owner  did 
not  claim  it,  the  property  was  returned 
to  the  finder.  Accordingly  the  pocket- 
book  was  placed  in  the  hands  of  the 
receiver  of  the  railroad  eompanyt  and, 
after  efforts  to  find  the  owner  proved 
unsuccessful,  was  claimed  by  the  con- 
ductor. On  the  refusal  of  the  receiv- 
er to  surrender  the  purse,  an  action 
was  brought  for  conversion.  It  was 
decided  that  the  conductor  was  en- 
titled to  recover  the  value  of  the  purse 


Digitized  by 


139S 


AMERICAN  LAW  BEPOKTS.  ANNOTATED. 


[9  A.L.R. 


and  contents  from  the  receiver.  Sim- 
ilarly, in  Batteiger  v.  Pennsylvania 
Co.  (1916)  64  Pa.  Super.  Ct.  196,  it 
was  held  that  a  passenger  who  found 
a  purse  on  a  seat  as  he  was  about  to 
sit  down  was  entitled  to  the  purse  and 
contents,  as  against  the  carrier  com- 
pany, advertisements  for  the  owner 
having  failed  to  disclose  his  identity. 
"The  facts  in  this  case,"  said  the 
court,  "do  not  aid  us  in  drawing  any 
satisfactory  conclusion  as  to  whether 
this  purse  was  lost  or  mislaid,  even  !£ 
such  distinction  would  be  necessary  to 
be  made.  It  was  found  by  a  passenger 
in  a  conveyance  to  which  the  traveling 
public  was  invited,  and  in  a  place  ac- 
cessible to  all  classes  of  persons,  and 
for  the  occupancy  of  anyone  liable  to 
use  it.  The  finder,  as  to  this  article, 
was  not  the  servant  of  the  owner  of 
the  public  vehicle  and  there  is  noth- 
ing to  indicate  whether  It  was  invol- 
untarily lost  or  temporarily  mislaid  by 
the  real  owner,  or  designedly  placed 
by  an  alarmed  thief,  where  it  would 
likely  be  found.  .  .  .  The  real  own- 
er has  not  claimed  it.  .  .  .  So  far  as 
this  case  is  concerned,  he  must  be 
treated  as  having  lost  his  purse,  and 
cannot  urge  that  the  carrier  has  not 
discharged  its  du^  to  him.  .  .  .  The 
railroad  company,  in  whose  possession 
the  lost  purse  now  is.  as  bailee  of  the 
plaintiff,  owed  to  the  real  owner  no 
higher  or  greater  duty  than  the  plain- 
tiflF.  The  law  fixes  the  responsibility 
of  each  to  account  to  the  real  owner 
for  the  found  article." 

777.  Bl^t  to  lost  property. 

With  respect  to  lost  property,  that 
is,  property  which  the  owner  has  part- 
ed with  accidentally,  and  of  which  he 
does  not  at  any  time  know  the  location, 
the  finder  has  a  right  superior  to  that 
of  the  owner  or  occupant  of  the  prem- 
ises where  the  property  is  found. 

Arkansas.  —  Eads  v.  Brazelton 
(1860)  22  Ark.  501,  79  Am.  Dec.  88. 
See  also  Brewer  v.  State  (1910)  93 
Ark.  479,  SO  L.R.A.(N.S.)  839,  126  S. 
W.  127,  20  Ann.  Cas.  1378. 

Indiana. — Bowen  v.  Sullivan  (1878) 
62  Ind.  281,  80  Am.  Rep.  172. 

Mfesouri^Hoagland  v.  Forest  Park 
Highlands  Amusement  Co.  (1902)  170 


Ho.  386,  94  Am.  St.  Rep.  740,  70  S.  W. 
878. 

OregOTL — See  Severn  v.  Yoran 
(1888)  16  Or.  269,  8  Am.  St  Rep.  293, 
20  Pac.  100;  Danielson  v.  Roberts 
(1904)  44  Or.  108,  65  L.R.A.  526,  102 
Am.  St.  Rep.  627,  74  Pac.  913;  Rober- 
son  V.  Ellis  *(1911)  58  Or.  219,  35 
L.R.A.(N.S.)  979, 114  Pac.  100. 

Pennsylvania. — Hamaker  v.  Blanch- 
ard  (1879)  90  Pa.  379,  35  Am.  Rep.  664. 

Tennessee. — Deaderick  v.  Quids 
(1S87)  86  Tenn.  14,  6  Am.  St  Rep. 
812,  5  S.  W.  487. 

England. — ^Bridges  v.  Hawkesworth 
(1851)  7  Eng.  L.  Eq.  Rep.  424,  15  Jur. 
1079,  21  L.  J.  Q.  B.  N.  S.  75. 

Thus,  a  servant  of  a  hotel  is  entitled, 
as  against  the  proprietor,  to  pioney 
found  in  the  parlor  of  the  hotel,  where 
no  owner  is  found  and  there  is  nothing 
to  show  that  it  is  the  property  of  a 
guest.  Hamaker  Blanch^rd  (1879) 
90  Pa.  377,  35  Am.  Rep.  ,664. 

So,  in  Bridges  v.  Hawkesworth 
(1851)  15  Jur.  1079.  21  L.  J.  Q.  B.  N.  S. 
75,  7  Eng.  L.  &  Eq.  Rep.  424,  it  was 
held  that  a  finder  of  bank  notes  on  a 
shop  floor  was  entitled  to  the  notes 
as  against  the  shopkeeper. 

An  employee,  in  Bowen  v.  Sullivan 
(1878)  62  Ind.  281,  80  Am.  Rep.  172. 
was  allowed  to  recover  the  amount  of 
certain  bank  notes  which  she  found  on 
the  floor  of  a  paper  factory,  and  which 
she  handed  to  the  proprietor  to  find 
out  if  they  were  genuine. 

A  pocketbook  found  on  the  ground 
near  a  train  must  be  considered  lost 
'and  if,  at  the  time  of  finding  it  the 
finder  has  no  intent  to  convert  it  or 
its  contents,  a  subsequent  conversion 
does  not  constitute  larceny.  Brewer 
V.  State  (1910)  93  Ark.  479,  SO  LuRJL 
(N.S.)  339,  125  S.  W.  >27,  20  Ann.  C;a8. 
1878. 

Likewise  in  Deaderick  v.  Oulds 
(1887)  86  Tenn.  14,  6  Am.  St  Rep. 
812,  5  S.  W.  487,  a  log  which  had  drift- 
ed downstream  and  was  found  depos- 
ited among  the  rocks  and  drift  in  a 
gorge  was  held  to  be  lost  property,  and 
to  belong  to  one  who  found  it  as 
against  the  riparian  owner,  since  the 
latter  was  not  a  bailee,  and  owed  no 
duty  with  respect  to  the  lo|r  to  its 
original  owner. 
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There  are  two  Oregon  decisions  to 
the  effect  that  money  hidden  in  a 
building  becomes  the  property  of  the 
finder*  as  against  the  owner  of  the 
premises  where  it  is  found.  Daniel- 
son  V.  Roberts  (1904)  44  Or.  108,  65 
L.R.A.  526,  102  Am.  St.  Rep.  627,  74 
Pac.  918;  Roberson  v.  Ellis  (1911)  58 
Or.  219,  85  L.RJ^.(N.S.)  979,  114  Pac. 
100.  The  decisions  in  these  cases^ 
however,  appear  to  be  based  on  the 
doctrine  of  treasure  trove.  In  Rober- 
son V.  Ellis  (Or.)  supra,  the  court 
made  the  following  explanation: 
"There  is  testimony  in  this  case  that 
the  comb  cases  in  which  the  money 
was  found  w6re  moldy  and  covered 
with  duat,  indicating  that  the  money 
had  been  placed  where  found  within 
no  very  recent  period.  We  cannot  say 
as  a  matter  of  law  how  ancient  the 
deposit  must  be  in  order  to  include 
it  within  the  rule  of  Danielson  v.  Rob- 
erts, or  how  recent  it  must  be  to  take 
it  out  of  the  operation  of  that  decision. 
It  18  snfficirat  to  Bay  that  there  is  evi- 


denee  on  that  question  which  must 
be  left  to  the  jury  as  against  the  mo- 
tion for  nonsuit.  The  case  ia  distin- 
guishable from  Ferguson  v.  Ray 
(1904)  44  Or.  557,  1  L.R.A.(N.S.)  477,. 
102  Am.  St.  Rep.  648,  77  Pac.  600,  1 
Ann.  Cas.  1.  That  case  was  concern- 
ing gold-bearing  quartz  which  had 
been  mined  and  buried  on  the  proper- 
ty of  a  landlord,  who,  when  nothing 
else  was  shown,  was  declared  to  be 
entitled  to  its  possession  as  against 
his  tenant.  The  quartz  was  not  treas- 
ure trove,  which  alone  would  serve  to 
distinguish  that  case  from  this."  See 
also  Sovem  v.  Yoran  (1888)  16  Or. 
269,  8  Am.  St.  Rep.  293,  20  Pac.  100, 
wherein  it  was  held  that  the  adminis- 
trator of  the  original  owner  of  money 
hidden  in  a  building  could  not  recover 
it  from  the  purchaser  of  the  premises, 
who,  in  conformity  with  the  require- 
ments of  a  statute  relating  to  lost 
property,  had  paid  half  of  the  amount 
found  to  the  findera  and  the  other  half 
to  the  county.  W.  S.  B. 


ESPERANZA  LEON,  Appt, 

V. 

STATE  OF  ARIZONA,  Respt 
AHMona  Supreme  Oauirt—Apra  88,  t080, 
(—  Ariz.      189  Pac.  488.) 

Criminal  law  —  thief  as  acc<Hnplice  of  one  receivine  stolen  goods. 

1.  The  thief  is  not  an  accomplice  of  the  one  receiving  the  stolen  goods 
within  the  rule  reqniring  corroboration  to  convict. 

[See  note  on  this  question  beginning  on  v^ge  1397.1 

Receiving  stolen  goods  —  liabilify  of  —  receiving  prc^ierty  stolen  under 
thief.  directions. 

2.  One  committing  a  larceny  by  cap-  ^  One  who,  after  directing  anottier 
..  .  ii.  to  steal  money,  receives  it  from  him 
Uon  and  asportation  cannot  be  con-  ^tj,  knowledge  that  it  was  stolen,  may 
victed  of  receiving  stolen  goods.  be  convicted  of  receiving  stolen  goods. 

rSee  17  R.  0.  L.  84.]  [See  17  R.  C.  L.  83.] 


Appeal  by  defendant  tram  a  judgment  of  the  Superior  Court  for  Santa 
Cruz  County  ((^Conner,  J.)  convicting  her  of  receiving  stolen  goods. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Frank  J.  Barry,  S.  F.  Noon,    rectly  from  the  thief,  the  thief  is  an  ac- 
and  Warren  Lee  Kinder,  for  appellant:    complice  of  the  person  so  receiving  the 
Where  one  receives  stolen  goods  di-    stolen  goods,  and  the  uncorroborated 
9  A.L.R.— 88. 
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teetimony  of  the  thief  is  not  suflSdent 
to  establish  the  defendant's  sruilt. 

34  Cyc.  529;  Murphy  v.  State,  130 
Ark.  353,  197  S.  W.  585;  People  v. 
Kraker,  72  Cal.  459,  1  Am.  St  Rep.  65, 
14  Pac  196;  Moynahan  v.  People,  63 
Colo.  433.  167  Pac.  1175;  Cohn  v.  Peo- 
ple, 197  111.  482,  64  N.  E.  306;  Com.  v. 
Savory,  10  Gush.  535;  People  v.  An- 
steth,  84  Misc.  356,  146  N.  Y.  Supp.  73; 
Com.  V.  Foots,  18  Phila.  477;  Polk  v. 
State,  60  Tex.  Crim.  Rep.  150,  131  S.  W. 
580;  Hanks  v.  State,  55  Tex,  Crim.  Rep. 
451.  117  S.  W.  150;  Johnson  v.  State, 
42  Tex.  Crim.  Rep.  440,  60  S.  W.  667; 
Morris  v.  State,  —  Ala.  App.  — ,  82  So. 
574;  People  v.  Solomon.  6  Cal.  Unrep. 
305.  68  Pac.  55;  People  v.  Clausen,  120 
Cal.  381,  52  Pac.  658;  State  v.  Green- 
burg.  59  Kan.  404,  63  Pac  61;  People 
V.  Kudon.  178  App.  Div.  842.  158  N.  Y. 
Supp.  817. 

The  corroboration  of  an  accomplice 
in  the  crime  of  receiving  stolen  prop- 
erty is  to  be  viewed  in  a  dual  aspect, — 
the  corroboration  as  to  the  theft  and 
the  receiving  of  the  stolen  property. 

Johnson  v.  State,  42  Tex.  Crim.  Rep. 
440,  60  S.  W.  667;  Hanks  v.  State,  55 
Tex.  Crim.  Rep.  451,  117  S.  W.  150. 

In  a  prosecution  for  receiving  stolen 
property,  where  an  alleged  accomplice 
testified  as  to  the  theft  and  the  re- 
ceiving of  the  stolen  property,  the  ac- 
cused is  entitled  to  an  instruction  as  to 
fbe  necessity  of  corroboration  of  such 
testimony;  and  the  refusal  of  an  in- 
struction as  to  Uie  law  of  accomplices 
is  error. 

Moynahan  v.  People,  63  Colo.  433, 
167  Pac.  1175;  People  v.  Kraker,  72 
CaL  459.  1  Am.  St.  Rep. '65,  14  Pac. 
196;  Hanks  t.  State,  55  Tex.  Grim. 
Rep.  405.  117  S.  W.  149;  Polk  v.  State. 
60  Tex.  Crim.  Rep.  150. 131  S.  W.  580. 

The  crimes  of  larceny  and  receiving 
stolen  property  are  separate  and  inde- 
pendent crimes,  requiring  different 
facts  to  prove  them;  and  a  charge  of 
larceny  will  not  be  sustained  by  proof 
of  receiving  stolen  goods. 

People  V.  Ward,  105  Cal.  659,  89  Pac. 
88;  People  v.  Disperati,  11  Gal.  App. 
469,  106  Pae.  617;  People  v.  Friedman, 
149  App.  Div.  873.  134  N.  Y.  Supp. 
163. 

Gonvmely.  a  charge  of  receiving 
stolen  propraiy  cannot  be  sustained  by 
proof  of  facts  showing  larcei^. 

State  V.  Wninor.  —  Mo.  — ,  199  S. 
W.  126;  State  v.  Fink.  186  Mo.  50.  84 
S.  W.  921;  State  v.  Smith.  37  Mo.  58; 
State  V.  Honig.  78  Mo.  249.  affirming  9 
Mo.  App.  298;  State  v.  Kinder.  22  Mont. 
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516.  57  Pac.  94;  Territory  v.  Graves, 
17  N.  M.  241.  125  Pac,  604;  People  v. 
Pollack,  164  App.  Div.  716,  139  N.  Y. 
Supp.  831 ;  People  v.  Brien.  53  Hun. 
496,  6  N..Y.  Supp.  198;  Bloch  v.  State. 
81  Tex.  Crim.  Rep.  1,  198  S.  W.  SOS; 
Stone  V.  Com.  24  Ky  L.  Rep.  10.  67  S. 
W.  841. 

Messrs. .  Wiley  £1.  Jones.  Attorney 
General,  and  Louis  B.  Whitn^  and 
F.  J.  K.  McBride.  Assistant  Attorneys 
General,  for  the  State: 

The  statute  makes  the  receiving  of 
stolen  goods,  knowing  them  to  be 
stolen,  and  with  intent  to  prevent  the 
owner  from  recovering  their  full  en- 
joyment, a  substantive  offense,  and  a 
conviction  may  be  had  without  regard 
to  the  person  who  stole' tiie  goods,  or 
from  whom  they  were  stolen. 

Re  Loomis,  84  Neb.  493.  28  L.ILA. 
(N.S.)  750,  121  N.  W.  456,  18  Ann. 
Cas.  1024. 

The  receiving  of  stolen  property, 
knowing  it  to  hfiVe  been  stolen,  is  a 
crime  distinct  from  the  original  lar- 
ceny of  the  property;  and  a  party  com- 
mitting the  larceny  is  not  an  accom- 
plice of  one  who  received  the  property 
from  him,  knowing  it  to  have  been 
stolen. 

Newman  v.  People.  65  Colo.  374,  135 
Pac.  460;  Springer  v.  State.  102  Ga. 
447,  30  S.  E.  971;  Mayes  v.  State,  11 
Okla.  Crim.  Rep.  61,  142  Pac  1049; 
12  Cyc.  445;  Bailey  v.  State.  76  Fla. 
103,  79  So.  748. 

Mr.  Leslie  C  Hardy  also  for  the 
State. 

Baker.  J.,  delivered  the  opinion 
of  the  court:  , 

The  defendant  was  convicted  of 
the  crime  of  receiving  stolen  goods, 
knowing  them  to  have  he&a  stolen. 
Penal  Code.  ^  493.  The  specific 
charge  in  the  information  was  the 
felonious  receiving  of  $3,200.  the 
same  being  the  property  of  one 
Dolores  De  Valenzuela. 

It^appears.  from  the  evidence  ad- 
duced at  the  trial  on  the  part  of  the 
prosecution,  that  on  or  about  March 
17,  1919.  the  defendant  moved  into 
a  house  belonging  to  the  said  Do- 
lores De  Valenzuela.  and  that  the 
latter  lived  in  an  adjoining  house 
in  the  same  yard,  together  with  her 
granddaughter,  Rosa  Rabago.  The 
granddaughter  was  the  sole  witness 
testifying  to  the  commission  of  the  ■ 
alleged  crime,  and  she  testifies  that 
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the  defaidant,  soon  after  moving  ii^ 
to  the  adjoininfi:  house,  told  her  to 
look  for  money  in  her  grand- 
mother's house,  and  not  to  quit  look- 
ing for  it,  and,  if  she  found  any,  to 
brins  it  to  her  (the  defendant),  so 
that  she  could  keep  it  at  her  house, 
in  case  the  granddaughter  was  run 
out  of  her  grandmother's  house. 
The  granddaughter  further  testi- 
lied  that  the  matter  of  searching  for 
the  money  was  talked  over  on  nu- 
merous occasions  by  her  and  the  de- 
fendant, and  that,  acting  on  the 
advice  and  suggestion  of  the  de- 
fendant, she  looked  for  the  money 
on  diffearent  occasions  and  in  various 
places,  and  finally,  on  June  24,  1919, 
she  found  the  money  in  two  wallets 
in  a  bed  in  her  grandmother's  house, 
and  that  she  immediately  took  the 
money  and  carried  it  to  the  defend- 
ant to ,  keep  for  her.  The  grand- 
mother, the  owner  of  the  money,  tes- 
tified that  she  had  $3,200  in  paper 
money  in  two  wallets  in  a  pillow  on 
her  bed;  that  she  last  saw  tne 
money  in  the  latter  part  of  Jane, 
1919,  and  that  when  she  looked  in 
the  pillow  in  the  month  of  August, 
1919,  she  found  the  money  was 
gone ;  and  that  she  asked  her  grand- 
daughter about  the  matter,  and  the 
latter  confessed  at  once  that  she 
had  taken  the  money  and  had  given 
it  to  the  defendant.  No  evidence 
w^  intn)duced  on  the  part  of  the 
defendant.  She  did  not  take  the 
stand  in  her  own  behalf. 

Counsel  fdr  the  defendant  insist 
that  there  was  a  variance  between 
the  allegations  in  the  information 
and  the  proof.  The  argument  is 
made  that,  admitting  the  testimony 
of  the  girl,  Rosa  Rabago,  to  be  true, 
it  shows  that  the  defendant  was 
guilty  of  larceny,  and  not  of  receiv- 
ing stolen  property;  that  larceny 
and  receiving  stolen  goods,  knowing 
the  same  to  have  been  stolen,  are 
two  separate  and  distinct  offenses; 
and  that  the  defendant  could  not  be 
charged  with  one  offense,  and  con- 
victed upon  evidence  establishing 
another.  The  rule  seems  to  be  well 
settled  that,  where  a  larceny  has 
been  committed,  the  principal  thief 
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— ^that  is,  the  one  who  is  guilty  of 
the  actual  caption  and  asportation 
of  the  proTOrty-- 
cannot  be  adjudged  swd».^biutr 
guitty  of  criminaUy 
receiving  the  thing  stften,  for  the 
reason  that  he  cannot  receive  from 
himself.  2  Bishop,  New  Crim.  Law, 
1140;  People  v.  Brien,  53  Hun, 
496,  635,  6  N.  Y.  Supp.  198;  Terri- 
tory V.  Graves,  17  N.  M.  241,  125 
Pac.  604.  But  the  reason  for  the 
rule  disappears  where  the  receiving 
of  the  stolen  propeity  is  not  em- 
braced in  the  caption  and  asporta- 
tion. 

This  distinction  is  illustrated  in 
People  V.  Rivello,  39  App.  Div.  454, 
57  N.  Y.  Supp.  420,  a  case  arising 
under  a  statute  similar  to  ours, 
making  accessories  before  the  fact 
principals  in  the  crime.  The  New 
York  Penal  Code  provides  as  fol- 
lows: "A  person  concerned  in  the 
commission  of  a  crime,  whether  he 
directly  commits  the  act  constitut- 
ing the  offense,  or  aids  and  abets  in 
its  commission,  and  whether  present 
or  absent,  a  person  who  "directly  or 
indirectly  counsels,  commands,  in- 
duces or  procures  another  to  commit 
a  crime,  is  a  principal."  Section  29. 

In  the  case  above  cited  it  ap- 
peared, on  the  trial  of  the  defendant 
for  receiving  stolen  goods,  that  one 
L.,  who  had  been  in  the  employ  of 
one  P.,  a  cap  manufacturer,  testified 
that  it  had  been  arranged  between 
him  and  the  defendant,  who  had  the 
privilege  of  removing  the  waste  pa- 
per and  rags  from  P/s  place  of  busi- 
ness, that  he  (L.)  was  to  take  P.'b 
goods,  consisting  of  silks  and  satins, 
from  the  ofiice  floor,  where  they 
were  kept,  and  put  them  in  a  box  on 
the  next  floor,  wherefrom  the  de- 
fendant took  the  rubbish,  and  that 
defendant  in  this  way  had  received 
divers  pieces  of  goods,  and  L.  had 
received  money  from  the  defendant 
on  account  thereof.  It  was  held 
that  while,  under  the  provisions  of 
the  Code  above  quoted,  the  defend- 
ant could  be  convicted  of  larceny, 
yet  this  did  not  bar  a  prosecution 
for  receiving  stolen  goods,  for  the 
reason  that  the  moment  L.  took  the 
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goods  of  P.  for  the  purpose  of  trans- 
portation to  the  place  of  conceal- 
ment, the  larceny  was  complete,  and 
therefore  a  person  receiving  the 
goods,  knowing  they  had  been  taken 
with  felonious  intent,  would  be 
guilty  of  receiving  stolen  goods. 

The  California  Penal  Code  pro- 
vides as  follows:  "All  persons  con- 
cerned in  the  commission  of  a  crime, 
whether  it  be  a  felony  or  misde- 
meanor, and  whether  they  directly 
commit  the  act  constituting  ttie  of- 
fense, or  aid  and  abet  in  its  commis- 
sion, or,  not  being  present,  liave 
advised  and  encouraged  its  commis- 
sion, .  .  .  are  principals  in  any 
crime  so  committed."  Section  31. 

In  People  v.  Day,  30  Cal.  App. 
762, 159  Pac.  457,  the  supreme  court 
said:  "Even  if  the  evidence  war- 
ranted and  would  have  supx>orted  a 
charge  of  burglary  upon  the  theory 
that  the  defendant  was  an  accessory 
thereto,  nevertheless  it  .  .  . 
shows  that  the  defendant  subse- 
quently received  the  fruits  of  the 
burglary  from  the  actual  perpetra- 
tor thereof,  knowing  them  to  be 
stolen;  that  as  a  consequence  he 
was  guilty  of  receiving  stolen 
goods;  that  therefore  he  cannot  be 
heard  to  complain  that  the  people 
elected  to  charge  him  with  the  latter 
offense  rather  than  with  the  for- 
mer." 

In  People  v.  Feinberg,  237  HI.  348, 
86  N.  E.  684,  it  was  held  that,  when 
the  proof  shows  that  a  defendant, 
indicted  for  receiving  stolen  goods, 
was  also  an  accessory  before  the 
fact,  but  was  not  present  at  the 
actual  conversion  of  the  goods  by 
the  thief,  the  defendant  could  be 
held  for  receiving  stolen  goods ;  the 
offense  of  larceny  being  so  distinct 
from  that. of  receiving  stolen  goods 
that  one  cannot  merge  into  the  oth- 
er, nor  the  defendant's  conviction 
of  the  one  prevent  a  conviction  of 
the  other,  A  like  ruling  was  made 
in  People  v.  Thompson,  274  III.  214, 
113  N.  E.  322.  See  also  Delahoyde 
V.  People,  212  lU.  554,  72  N.  E.  732. 

Mr.  Wharton,  in  his  work  on 
Criminal  Law  (vol.  2,  11th  ed.  IT 


1232),  lays  down  what  we  believe  is 
the  correct  rule  uxx>n  the  subject: 
"As  an  elementary  principle,  if 
larceny  by  the  defendant  be  proved, 
though  the  offender  appear  only  to 
be  a  principal  in  the  second  degree, 
the  charge  of  receiving  falls,  be- 
cause the  offenses  are  substantially 
distinct,  and  because  there  can  be 
no  guilty  reception  unless  there  be 
a  prior  stealing  by  another.  But 
this  reasoning  fails,  when,  on  an  in- 
dictment for  receiving,  proof  trans- 
pires to  show  that  the  defendant 
was  also  an  accessory  before  the 
fact.  The  offenses  are  so  distinct 
that  one  cannot  be  said  to  merge  in 
the  other,  nor  is  conviction  of  the 
one  in  any  way  incompatible  with 
conviction  of  the  other.  Hence,  in 
defiance  of  such  testimony,  the  de- 
fendant, if  there  be  sufficient  evi- 
dence of  guilty  receiving,  may  be 
convicted  of  such  receiving." 

The  facts  of  the  present  case  dis- 
tinguish it  from  several  of  the  cases 
cited  by  counsel  for  the  defendant. 
For  instance,  in  the  Brien  Case,  the 
act  of  the  defendant  was  a  part  of 
the  larceny,  and  necessary  to  its 
consummation,  he  having  directly 
aided  and  abetted  the  thief  by  fur- 
nishing him  with  a  forged  onfer, 
by  means  of  which  possession  of 
the  goods  was  obtained;  and  in  the 
Graves  Case  the  evidence  tends  to 
show  the  defendant  was  the  original 
thief.  Here  the  larceny  was  com- 
plete when  the  money  was  removed 
by  the  witness  Rosa  Rabago  from 
the  place  where  her  grandmother 
had  placed  it.  The  defendant  had 
no  part  in  the  caption  and  asporta- 
tion. Her  subsequent  act  of  receiv- 
ing    the  money, 

knOWmg  it  was  StO-  propertx  Btolea 

len,  made  her  guilty  - 
of  criminally  receivin|f.  We  do  not 
think  there  was  a  vanance. 

Counsel  for  the  defendant  insist 
that  the  witness  Rosa  Rabago  was 
an  accomplice,  and  that  her  testi- 
mony was  uncorroborated,  and 
therefore  the  conviction  cannot 
stand.  Penal  Code,  §  1051.  It  voAy 
be  conceded  that  Rosa  Rabago  was 
the  only  witness  testifsnng  to  the 
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coznmiflBion  of  the  crime  charged, 
but  we  do  not  be- 
t^M^mS^    lie^e  that  she  was 
piiee  of  an  accomplice.  The 

r^I-,.to.«    ^^^^  ^ 

termine  whether  a 
witness  is  or  is  not  an  accomplice 
is:  Could  he  himself  have  been  in- 
dicted for  the  offense^  either  as  prin- 
cipal or  as  accessory?  If  he  could 
not,  then  he  is  not  an  accomplice. 
16  C.  J.  671.  Rosa  Rabago  could  not 
receive  the  money  from  herself,  she 
having  stolen  it;  therefore  she 
could  not  be  convicted  of  receiving 
the  stolen  money.  A  person  who 
steals  property  and  one  who  after- 
wards receives  it  from  him,  know- 
ing it  to  have  been  stolen,  are  guilty 
of  separate  offenses,  and.  without 
more,  neither  is  an  accomplice  of  the 
other.  State  v.  Gordon,  105  Minn. 
217,  117  N.  W.  483,  15  Ann.  Gas. 
897 ;  Mayes  v.  State,  11  Okla.  Crim. 
Rep.  61,  142  Pac.  1049 ;  Springer  v. 
State,  102  Ga.  447.  30  S.  E.  971; 
Miller  v.  State,  165  Ind.  566,  76  N. 
E.  245;  State  v.  Kuhlman,  152  Mo. 
100,  75  Am.  St.  Rep.  488,  68  S.  W. 
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416.  The  authorities,  however,  are 
not  in  accord  as  to  whether  the  thief 
is  or  is  not  an  accomplice  of  the  one 

criminally  receiving  the  stolen 
goods,  within  the  rule  that  the  testi- 
mony of  an  accomplice  must  be  cor- 
roborated. Moynahan  v.  People,  63 
Colo.  433.  167  Pac.  1175;  People  v. 
Kraker,  72  Cal.  459,  1  Am.  St.  Rep. 
65.  14  Pac.  196;  People  v.  Eudon. 
173  App.  Div.  342,  158  N.  Y.  Supp. 
817. 

We  frankly  confess  that  the  argu- 
ment embraced  in  the  well-prepared 
brief  of  counsel  for  the  defendant 
upon  both  of  the  points  discussed  in 
this  opinion  has  caused  us,  at  times, 
to  waver  in  our  judgment  ;  but  we 
believe,  after  much  reflection,  that 
the  conclusions  reached  are  in  ac- 
cord with  the  best  int«:^ts  of  the 
law-abiding  public  and  the  orderly 
administration  of  justice,  and  do  not 
deprive  the  defendant  of  any  legal 
rights. 

Finding  no  reversible  error  in  the 
record,  the  judgment  is  afiirmed. 

Conningham,  Ch.  J.,  and  Boas,  J.. 

concur. 
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TUef  as  aceomidice  of  one  charged  wftfa  recemng  stolen  proporty,  or  vies 
versa,  widim  mle  reciunring  c«MrroboratKm. 


Tlew   thmt   oorroboratlom   is   not  m- 

q-nired. 

In  the  majority  of  the  jurisdictions 
which  have  passed  on  the  question,  the 
rule  is  that  a  thief  is  not  an  accom- 
plice of  one  subsequently  receiving 
the  stolen  goods,  and,  vice  versa,  the 
receiver  is  not  an  accomplice  of  the 
thief,  within  the  rale  requiring  cw^ 
roboration  of  the  testimony  of  an 
accomplice. 

Arizona. — See  the  reported  case 
(Leon  v.  State,  atite,  1393). 

California.— People  v.  Evans  (1917) 
84  Cal.  App.  2S4,  167  Pac.  190.  Com- 
pare People  V.  Solomon  (1899)  6  Cal. 
Unrep.  305,  58  P^c.  55 ;  People  v.  Krak- 
er (1887)  72  Cal.  459.  1  Am.  St.  Rep. 
€5.  14  Pac.  196;  People  v.  Ribolsi 
(1891)  89  Cal.  492,  26  Pac,  1082;  Peo- 


ple V.  Clausen  (1898)  120  Cal.  381.  62 
Pac.  658. 

6eorgia.~Springer  v.  State  (1897) 
102  Ga.  447,  30  S.  E.  971 ;  Birdsong  t. 
SUte  (1904)  120  Ga.  850,  48  S.  E. 
S29;  Bradley  v.  State  (1907)  2  Ga. 
App.  622,  58  S.  E.  1064.  See  also  Rob- 
erta v.  State  (1875)  65  Ga.  220. 

Iowa.— State  v.  Jones  (1901)  115 
Iowa,  113,  88  N.  W.  196.  See  also 
State  V.  Feinberg  (1910)  145  Iowa, 
329,  124  N.  W.  208 ;  State  v.  Feuerhak- 
cii  (1895)  96  Iowa,  299,  65  N.  W.  299; 
State  V.  Ozias  (1907)  136  Iowa,  176, 
113  N.  W.  761.  Compare  State  v.  Hay- 
den  (1876)  45  Iowa.  11. 

Minnesota. — State  v.  Gordon  (1908) 
105  Minn.  217,  117  N.  W.  48S,  16  Ann. 
Cas.  897. 

Missouri. — State  v.  Euhlman  (1899) 
162  Mo.  100,  75  Am.  St  Rep.  438,  53 
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S.  W.  416;  State  v.  Shapiro  (1908)  216 
Mo.  359, 115  S.  W.  1022;  State  v.  Cohen 
(1913)  264  Mo.  437,  162  S.  W.  216, 
Ann.  Cas.  1916C,  86. 

New  YoTt.— People  v.  Cook  (1862) 
5  Park.  Crim.  Rep.  351 ;  People  v.  Dunn 
(1889)  53  Hun,  381,  6  N.  Y.  Supp.  805. 
See  also  People  v.  Ammon  (1904)  92 
App.  Div.  205,  87  N.  Y.  Supp.  358,  af- 
firmed in  (1904)  179  N.  Y.  540,  71  N. 
E.  1135. 

Oklahoma. — Mayes  v.  State  (1914) 
11  Okla.  Crim.  Rep.  61,  142  Pac.  1049. 

Oregon.— State  v.  Moxley  (1909)  54 
Or.  409,  103  Pac.  655,  20  Ann.  Cas.  593. 

South  Dakota.— State  t.  Phillips 
(1904)  18  S.  D.  1,  98  N.  W.  171,  6 
Ann.  Cas.  760. 

Tennessee.— Harris  v.  State  (1881) 
7  Lea,  124. 

Thus,  in  State  Gordon  (1908)  105 
Minn.  217,  117  N.  W.  483,  15  Ann.  Cas. 
897,  the  appellant  contended  that  he 
had  been  convicted  of  the  crime  of  re- 
ceiving stolen  property  on  the  uncor- 
roborated testimony  of  two  boys, 
insisting  that  they  were  accomplices. 
It  was  held  that  one  who  steals  prop- 
erty and  one  who  afterwards  receives 
it  from  him,  knowing  it  to  have  been 
stolen,  are  guilty  of  separate  oiFenses, 
and  neither  ie  an  accomplice  of  the 
other.  Quoting  from  State  v.  Lawlor 
(1881)  28  Minn.  224,  9  N.  W.  702,  the 
court  said:  "The  general  test  to  de- 
termine whether  a  witness  is  or  is  not 
an  accomplice  is,  CJonld  he  himself 
have  been  indicted  for  the  offense,  ei- 
ther as  principal  or  as  accessory?  If 
he  could  not,  then  he  is  not  an  accom- 
plice." 

So.  in  State  v.  Kuhlman  (1899)  152 
Mo.  100,  75  Am.  St.  Rep.  438,  53  S.  W. 
416,  wherein  the  defendant  was  con- 
victed of  knowingly  receiving  and 
buying  a  stolen  horse  from  one  Wil- 
liam Van  Leuven,  the  question  arose 
on  the  court's  refusal  of  the  follow- 
ing instruction  asked  by  the  defend- 
ant: "The  jury  are  instructed  that, 
in  considering  the  testimony  of  the 
witness  Van  Leuven,  they  should 
take  into  consideration  the  fact  that 
he  is  the  self-confessed  thief  of 
the  property  mentioned,  and  you 
should  consider  this  in  passing  up- 
on the  credibility  of  said  witness.*' 


The  court  said :  'The  defendant,  how- 
ever, could  not  have  been  convicted 
of  the  crime  of  larceny,  of  which  Van 
Leuven  was  guilty  and  of  which  he 
was  convicted.  The  evidence  would 
not  have  justified  an  indictment 
against  him  as  a  principal  offender  in 
the  indictment  against  Van  Leuven. 
He  was  not  guilty  of  larceny.  He 
stands  charged  with  another  and  dis- 
tinct oflfense,  to  wit,  that  of  buying  and 
receiving  stolen  property,  knowinsr  it 
had  been  stolen.  .  .  .  We  hold  that 
Van  Leuven  was  not  an  accomplice 
with  defendant  in  the  contemplation  of 
law,  and  that  the  court  did  not  err  in 
refusing  the  instruction  asked." 

In  Bradley  v.  State  (1907)  2  Ga. 
Ap^.  622,  58  S.  E.  1064,  the  facts  and 
the  holding  of  the  court  were  stated 
as  follows:  "The  defendant  was  con- 
victed of  burglary.  The  witnesses  up- 
on whose  testimony  the  conviction 
rested  were  his  accomplice.  House, 
and  the  letter's  wife.  Certain  assign- 
ments of  error  raise  the  question  as  to 
whether  Mrs.  House  was  not  also  an 
accomplice.  She  heard  tiie  defendant 
and  her  husband  planning  the  bur- 
glary and  advised  them  against  it; 
but  after  the  crime  had  been  commit- 
ted and  a  portion  of  the  stolen  money 
had  been  left  in  her  house,  she  at- 
tempted to  secrete  it  from  the  officers 
who  were  searching  for  it.  She  was 
not  a  principal,  for  she  did  not  direct- 
ly or  indirectly  participate  in  the 
crime.  She  was  not  an  accessory  be- 
fore the  fact,  because  she  did  not  pro- 
cure, counsel,  or  command  it  to  be 
done.  She  may  have  become  an  acces- 
sory after  the  fact,  or  may  have  been 
guilty  of  t)ie  independent  offense  of 
receiving  stolen  goods ;  but  neitiier  of 
'  these  relations  to  the  case  make  her 
an  accomplice." 

So,  in  People  v.  Anunon  (1904)  92 
App.  Div.  205,  87  N.  Y.  Supp.  858,  af- 
firmed in  (1904)  17^  N.  Y.  540.  71  N, 
E.  1136,  the  defendant,  the  legal  ad- 
viser of  the  well-known  "520  per  cent 
Miller,"  was  convicted  of  receiving 
stolen  property,  to  wit,  $30,600,  which 
had  been  stolen  or  v^rongfully  appro- 
priated from  various  persons  by  the 
said  Miller.  Miller,  who  was  serving 
his  sentence  in  state's  prison  (flaring 
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been  convicted  of  larceny),  was  pro- 
duced as  a  witneaa  on  the  trial  of  the 
defendant.  On  appeal  from  a  Judg- 
ment of  conviction,  the  defendant's 
counsel  claimed  that  UiUer  was  an 
accomplice,  and  his  testimony  could 
be  received  as  against  the  defendant 
only  when  corroborated  by  independ- 
ent testimony.  The  court  said  obiter 
that  it  could  not  see,  strictly  speaking, 
how  Miller,  in  delivering  the  property 
to  the  defNidant,  became  an  accom- 
plice with  the  defendant  in  the  crime, 
which  consisted  in  the  receipt  of  ttie 
money.  But  the  court;  held  that,  as- 
suming that  Miller  was  an  accomplice, 
there  was  other  evidence  sufficiently 
corroborating  him. 

Similarly,  in  State  v.  Moxley  (1909) 
54  Or.  409,  103  Pac.  6S5,  20  Ann.  Cas. 
593,  wherein  the  defendant  was  con- 
victed of  larceny,  the  question  arose 
as  to  the  corroboration  of  one  Stevens, 
who  received  the  stolen  property.  The 
court  said:  "There  is  no  evidence  to 
indicate  that  Stevens  took  this  horse 
for  any  other  purpose  than  to  detect 
and  punish  the  men  who  stole  it;  but, 
if  the  fact  were  otherwise,  he  would 
have  been  guilfy  of  the  substantive 
crime  of  receiving  stolen  goods,  and 
not  of  larceny.  We  are  aware  that 
there  are  respectable  authorities  that 
hold  that  a  receiver  of  stolen  goods 
is  an  accessory  after  the  fact  of  the 
principal  felon,  and  therefore  an 
accomplice;  but  we  think  that  logic 
and  the  better  authority  sustain  the 
opposite  view,  especially  in  a  state  like 
oursv  where  the  statute  by  its  terms 
has  made  larceny  and  the  receiving  of 
stolen  goods  distinct  and  substantive 
offenses." 

In  Ca]if<M7iia,  prior  to  an  amend- 
ment to  the  Penal  Code  in  1916,  de- 
fining an  accomplice,  the  courts 
apparently  regarded  the  thief  and  the 
receiver  of  stolen  goods  as  accom- 
plices. See  People  v.  Solomon  (1899) 
6  Cal.  Unrep.  805,  68  Pac.  56;  People 
V.  Kraker  (1887)  72  Gal.  469,  1  Am. 
St  Rep.  66,  14  Pac.  196;  People  v. 
Ribolsi  (1891)  89  Cal.  492,  26  Pac. 
1082;  People  v.  Clausen  (1898)  120 
Cal.  381,  52  Pac.  668.  The  amendment 
referred  to  reads  as  follows:  "An 
acc<»nplice  is  hereby  defined  as  one 


who  is  liable  to  prosecution  for  the 
identical  offense  charged  against  the 
defendant  on  trial  in  the  cause  in 
which  the  testimony  of  the  accomplice 
is  given.*'  Accordingly,  in  People  v. 
Evans  (1917)  34  Cal.  App.  284,  167 
Pac.  190,  where  the  defendant  was 
convicted  of  burglary,  it  was  held  that 
a  witaess  who  afterwards  received 
some  of  the  stolen  goods  and  in  whose 
possession  some  of  them  were  found, 
was  not  an  Accomplice  as  defined  by 
the  amendment.  But  the  court  also 
said  that  even  if  the  witness  was  an 
accomplice,  there  was  other  evidence 
sufficiently  corroborating  her  tes- 
timony. 

In  Iowa  it  was  held  in  State  v.  Jones 
(1901)  116  Iowa,  113,  88  N.  W.  196. 
that  an  accessory  after  the  fact  was 
not  an  accomplice  of  tiie  thief.  In 
two  later  cases  wherein  the  contention 
was  made  that  corroboration  was 
necessary,  the  court,  without  passing 
on  the  necessity  of  corroboration,  held 
that  the  testimony  of  the  thief  was 
sufficiently  corroborated.  State  v. 
Ozias  (1907)  136  Iowa,  175, 113  N,  W. 
761;  State  v.  Feinberg  (1910)  146 
Iowa,  329,  124  N.  W.  208.  See  also 
State  V.  Feurhaken  (1895)  96  Iowa, 
299,  65  N.  W.  299.  But  in  the  earlier 
case  of  State  v.  Hayden  (1876)  45 
Iowa,  11,  in  holding  that  a  receiver 
of  goods  stolen  by  a  burglar  was  not 
an  accomplice  of  the  burglar,  it  was 
said  obiter:  "It  may  be  conceded  that 
the  receiver  of  stolen  goods  is  an 
accomplice  in  the  simple  larceny." 

view  that  eorroboratlott  Is  required. 

In  some  jurisdictions  it  is  held  that 
the  thief  is  an  accomplice  of  a  person 
who  afterwards  knowingly  receives 
the  stolen  goods,  and  conversely,  that 
the  receiver  is  an  accomplice  of  the 
thief,  so  that  a  conviction  of  the  one 
cannot  be  sustained  on  the  uncorrob- 
orated testimony  of  the  other. 

Arkansas. — Murphy  v.  State  (1917) 
130  Ark.  363,  197  S.  W.  686. 

Colorado.  —  Moynahan  ▼.  People 
(1917)  63  Colo.  433,  167  Pac.  1175. 
Compare  Newman  v.  People  (1913)  55 
Colo.  374,  135  Pac.  460. 

Illinois.— Cohn  v.  People  (1902)  197 
III.  482,  64  N.  E.  306. 

Kentucky.  —  See   Short   v.  Com. 
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(1903)  25  Ey.  L.  Rep.  461,  76  S.  W. 
11 ;  Oakley  v.  Com.  (1914)  158  Ky.  474. 
165  S.  W.  691;  Richardson  v.  Com. 
(1916)  166  Ey.  670, 179  S.  W.  458. 

MaflBachosettStf — See  Com.  v.  Savory 
(1862)  10  Cash.  536. 

Montana.  —  State  t.  Slothower 
<1919)  56  Mont.  230,  182  Pac.  270. 

New  Jersey.— See  State  v.  Racfaman 
(1902)  68  N.  J.  L.  120,  58  Atl,  1046; 
State  V.  Simon  (1904)  71  N.  J.  L.  142, 
58  AU.  107. 

Texas.— Miller  t.  State  (1878)  4 
Tex.  App.  261;  Eelley  t.  State  (1896) 
34  Tex.  Crim.  Rep.  412,  31  S.  W.  174; 
Crawford  v.  State  (1896)  —  Tex. 
Crim.  Rep.  — ,  34  S.  W.  927;  Walker  v. 
State  (1896)  —  Tex.  Crim.  Rep.  — , 
37  S.  W.  423;  Young  v.  State  (1898) 
—  Tex.  Crim.  Rep.  — ,  44  S.  W.  835; 
Unsell  V.  State  (1898)  —  Tex.  Crim. 
Rep.  — ,  45  S.  W.  902;  Johnson  v.  State 
(1901)  42  Tex.  Crim.  Rep.  440*  60  S. 
W.  667;  Richard  v.  State  (1905)  49 
Tex.  Crim.  Rep.  192,  90  S.  W.  1017; 
Shilling  V.  State  (1907  )  52  Tex,  Crim. 
Rep.  326,  106  S.  W.  357;  Wyatt  v.  State 
(1908)  55  Tex.  Crim.  Rep.  73,  114  S. 
W.  812;  Johnson  v.  State  (1910)  58 
Tex.  Crim.  Rep.  244,  125  S.  W.  16; 
Eaufman  v.  State  (1913)  70  Tex.  Crim. 
Rep.  438,  169  S.  W.  68;  Jobe  v.  State 
(1913)  72  Tex.  Crim.  Rep.  163,  161 
S.  W.  966;  Guiterrez  t.  State  (1915) 
76  Tex.  Crim.  Rep.  189, 173  S.  W.  1025; 
Davidson  v.  State  (1919)  —  Tex.  Crim. 
Rep.  — ,  208  S.  W.  664;  Hombuckle  v. 
State  (1919)  —  Tex.  Crim.  Rep.  — , 
216  S.  W.  880;  Cummings  t.  State 
(1920)  ~  Tex.  Crim.  Rep.  — ,  219  S. 
W.  1104.  See  also  Nourse  v.  State 
a877)  2  Tex.  App.  304;  Boyd  v.  State 
(1888)  24  Tex.  App.  570,  6  Am.  St. 
Rep.  908,  6  S.  W.  853. 

England. — Rex  v.  Norris  (1916)  86 
L.  J.  E.  B.  N.  S.  810,  116  L.  T.  N.  S. 
160;  Reg.  v.  Robinson  (1864)  4  Post. 
&  F.  43;  Reg.  v.  Pratt  (1865)  4  Fost. 
&  F.  316. 

Thus,  in  Moynahan  v.  People  (1917) 
63  Colo.  433.  167  Pac.  1175,  the  de- 
fendant was  convicted  of  buying  ore 
known  to  have  been  stolen.  Jones, 
the  proseeating  witness,  testified  that 
at  different  times  he  had  stolen  the  ore 
from  a  mining  company  where  he  was 
employed,  and  had  sold  it  to  the  de- 


fendant. The  trial  court  refused  to 
instruct  the  jury  as  to  the  necessity 
for  the  corroboration  of  an  accomplice. 
On  appeal  it  was  held  that  the  d^end- 
ant  was  entiUed  to  this  instruction, 
and  the  judgment  of  eonvicticni  was 
reversed,  the  court  saying:  "A  per^ 
soa  knowingly  selling  stolen  goods  to 
one  unauthorized  to  buy  is  an  accom> 
plice  of  the  buyer,  because  the  seller 
aids  and  abets  in  the  commission  of 
the  crime.  In  the  light  of  the  aa- 
thorities  cited,  it  follows  that  Jones 
was  an  accomplice  of  the  defendant, 
if  the  crime  .of  buying  stolen  ores 
from  Jones  by  the  defendant  was  com- 
mitted. We  agree  with  the  attorney 
general  that  the  mere  fact  that  Jones 
etole  these  ores  from  the  owner  did 
not  make  him  an  accomplice  of  the  de- 
fendant; but  the  theft  of  ores  is  one 
offense;  buying  them,  knowing  that 
they  have  been  stolen,  is  another.  It 
is  a  familiar  principle  of  law,  how- 
ever, that  one  may  be  both  a  principal 
and  an  accomplice  by  the  doing  of 
separate  and  distinct  acts  with  the 
same  property.  There  is  nothing 
which  prevents  Jones,  who  stole  the 
ore,  from  afterwards,  by  a  separate  and 
distinct  act,  becoming  an  accomplice 
of  tlie  one  who  purchased  it  from  him. 
knowing  it  to  have  been  stolen."  In 
the  Moynahan  Case,  however,  no  refer- 
ence was  made  to  the  earlier  case  of 
Newman  v.  People  (1913)  66  Cola  374, 
135  Pac.  460,  wherein  the  court  said: 
"The  receiving  of  stolen  goods,  know- 
ing them  to  have  been  stolen,  is  a  dis- 
tinct crime,  under  our  statute,  from 
the  original  larceny  of  the  property. 
A  party  committing  the  larceny  is  not 
an  accomplice  of  one  who  purchased 
the  goods  from  him^  knowing  them  to 
have  been  stolen." 

So,  in  Cohn  v.  People  (1902)  197  HL 
482,  64  N.  £.  306,  wherein  the  plain- 
tiffs in  error  were  convicted  of  receiv- 
ing stolen  property,  the  substance  of 
the  charge  was  that  they  had  bought 
from  one  Vance  certain  jewelry  and 
silver  spoons,  knowing  the  same  to 
have  been  stolen.  The  only  evidence 
of  tiie  sale  to  the  plaintiffs  in  error 
was  the  testimony  of  Vance.  The 
court,  reversing  the  judgment  of  con- 
viction, said:    "If  this  conviction  is 
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su^ioed,  it  must  be  upon  the  an- 
corroborated  testimony  of  Vance,  a, 
confessed  criminal  and  accomplice  in 
the  transaction  with  the  defendants; 
and  while,  nnder  the  rule  in  this  state, 
that  may  be  done,  we  have  always  held 
snch  evidence  to  be  of  doubtful  in- 
tesrrity,  and  to  be  received  only  with 
the  srreatest  caution." 

Likewise,  in  Johnson  v.  State  (1910) 
58  Tex.  Grim.  Rep.  244,  125  S.  W.  16, 
the  defendant  was  chared  with  bar- 
fflary,  and  on  the  trial  the  chief  witness 
for  the  prosecution  was  one  McGor- 
mick,  who  testified  that  he  bought 
from  the  defendant  a  set  of  harness, 
but  denied  that  he  knew  the  same  was 
stolen.  It  appeared,  however,  that  he 
was  acquainted  with  the  value  of  har- 
ness, and  had  paid  only  $2  for  the  har- 
ness in  question,  which  was  worth 
from  $25  to  $35.  The  court  held  that 
it  was  error  to  refuse  an  instruction 
that  if  the  jury  found  that  the  wit- 
ness, at  the  time  he  bought  the  har- 
ness, believed  the  same  had  been 
stolen,  he  was  an  accomplice,  and  the 
defendant  could  not  be  found  guilty 
on  his  testimony  unless  corroborated. 

Similarly,  in  Reg.  v.  Robinson  (1864) 
4  Fost.  &  F.  (Eng.)  43,  the  jury  were 
directed  to  return  a  verdict  of  not 
guilty.  Pollock,  C.  B.,  saying  it  was 
perilous  to  convict  a  person  as  receiver 
of  stolen  goods  on  the  sole  evidence  of 
the  thief. 

See  also  Com.  t.  Savory  (1852)  10  ' 
Cnsh.  (Mass.)  6S6,  where,  on  a  trial 
for  feloniously  receiving  stolen  goods, 
one  Dorman  testified  that  he  had 
stolen  part  of  the  goods,  for  the  re- 
ceiving of  which  the  defendant  was  on 


trial.  It  was  held  that  it  was  for  the 
jury  to  determine  whether  the  accom- 
plice Dorman  was  supciently  corrobo- 
rated. To  the  same  effect,  see  Kauf- 
main  v.  State  (1913)  70  Tex.  Crim.  Rep. 
438,  159  S.  W.  58. 

But  one  who  cashes  a  stolen  check 
for  the  accommodation  of  the  thief  is 
not  an  accomplice  of  the  latter.  Wor- 
sham  V.  State  (1909)  56  Tex.  Crim. 
Rep.  263,  120  S.  W.  439,  18  Ann.  Cas. 
134. 

In  Kentucl^  it  seems  that  a  thief 
and  a  receiver  of  the  goods  stolen  by 
him  are  regarded  as  accomplices. 
Such  a  rule  was  apparently  assumed 
in  Short  v.  Com.  (1903)  25  Ky.  L.  Rep. 
451,  76  S.  W,  11,  wherein,  however,  it 
was  held  that  the  evidence  was  insuf- 
ficiept  to  show  that  the  goods  were  re- 
ceived with  guilty  knowledge.  See  to 
the  same  effect,  Oakley  v.  Com.  (1914) 
158  Ky.  474,  165  S.  W.  691.  The  same 
view  was  also  apparently  taken  in 
Richardson  v.  Com.  (1915)  166  Ky. 
670,  179  S.  W.  458,  wherein  it  was 
laid  down  by  way  of  exception  to  the 
rule  that  one  receiving  goods  with 
knowledge  that  they  had  been  stolen, 
but  not  with  knowledge  that  they  had 
been  obtained  by  burglary,  was  not 
an  accomplice  of  the  burglar. 

In  New  Jersey  the  thief  is  apparent- 
ly regarded  as  an  accomplice  of  a  re- 
ceiver of  stolen  goods.  See  State  v. 
Bachman  (1902)  68  N.  J.  L.  120,  63 
Atl.  1046;  State  v.  Simon  (1904)  71  N. 
J.  L.  142,  58  Atl.  107.  In  each  of  those 
cases  a  conviction  without  corrobora^ 
tion  was  sustained  on  the  ground  that 
corroboration  of  an  accomplice  is  not 
necessary.  B.  G.  R. 


CHICAGO,  MILWAUKEE,  &  ST.  PAUL  RAILWAY  COMPANY,  PIflf.  in 

Err., 

V. 

JOHN  HOLVERSON. 

I7ntt«d  States  OireuU  Otmi  t  of  Appeals,  Eighth  OitvtUt  —  Apra  7,  J08O. 

(264  Fed.  597.) 

Evidence  —  damages  —  habits  of  intoxication. 

1.  Upon  the  question  of  damages  to  be  allowed  for  personal  injuries, 
plaintiff  may  be  cross-examined  as  to  his  habits  with  respect  to  drinking 
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intoxicatins:  liquor,  as  bearing  upon  his  physical  condition,  earning  capacity, 
and  life  expectancy. 

{See  note  on  this  gueslion  beginning  on  page  1405.] 

Appeal — permitting  jury  to  find  with-  for  personal  injuries,  apart  from  tike 

out  evidence. ,  showing  of  an  X-ray  plate,  which  is  the 

2.  It  is  error  to  permit  the  jury  to  only  evidence  which  has  been  intro- 

consider  the  possibility  of  injuries  to  duced  upon  the  subject. 

the  spine  of  one  seeking  damages       [See  14  B.  G.  L.  786.] 


Error  to  the  District  Court  of  the  United  States  for  the  Northern 
District  of  Iowa  (Reed,  J.)  to  review  a  judgment  in  favor  of  plaintiff  in 

an  action' brought  to  recover  damages  for  personal  injuries  alleged  to  have 
been  caused  by  the  negligence  of  defendant's  agents  and  employees.  Re- 
versed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Argued  before  Sanborn  and  Garland,  Hough  v.  IHinois  C.  B.  Co.  169  Iowa* 
Circuit  Judges,  and  Van  Valkenburgh,    226,  149  N.  W.  885;  Wheelan  v.  Ghica- 


District  Judge. 

Messrs.  John  N.  Hughes,  Gharies  R. 
Sutherland,  and  Willis  J.  O'Brien,  for 
plaintiff  in  error: 

It  was  error  to  receive  in  evidence 
over  defendant's  objection  the  alleged 
X-ray  picture  of  the  lumbar  vertebra 
of  plaintiff's  spine,  the  same  being  in- 
capable of  interpretation  by  the  ju- 
rors, and  in  no  way  an  aid  to  them  in 
determining  whether  or  not  plaintiff 
had  had  an  injury.  ■ 

Mauch  V.  Hartford,  112  Wis.  40,  87 
N.  W.  816,  11  Am.  Neg.  Rep.  63;  Bruce 
V.  Beall,  99  Tenn.  303,  41  S.  W.  445; 
Selleck  v.  Janesville,  104  Wis.  570,  47 
L.R.A.  691,  76  Am.  St.  Rep.  892,  80  N. 
W.  944;  Baustian  v.  Young,  152  Mo. 
317,  75  Am.  St.  Rep.  462,  53  S.  W.  921 ; 
17  Cyc.  414;  1  Wigmore,  Ev.  792; 
O'Neil  V.  Potts,  130  Minn.  353,  153  N. 
W.  856,  10  N.  C.  C.  A.  562;  Carlson  v. 
Benton,  66  Neb.  486,  92  N.  W.  600,  10 
Ann.  Cas.  159;  Prescott  &  N.  W.  R.  Co. 
V.  Franks,  111  Ark.  83,  163  S.  W.  180, 
Ann.  Cas.  1916A,  773;  Chesapeake  & 

0.  R.  Co.  v.  Kornhoff,  167  Ky.  353,  180 
S.  W.  523. 

The  court,  having  permitted  the 
plaintiff  to  introduce  in  evidence  the 
.skiagraph,  exhibit  "A,"  erred  in  refus- 
ing to  allow  the  defendant  to  introduce 
by  way  of  illustration  other  X-ray  pic- 
tures showing  how  a  fracture  of  a  bone 
would  appear  therein. 

Bruce  v.  Western  Pipe  &  Steel  Co. 
177  Cal.  25,  169  Pac.  660;  Chicago,  R. 

1.  &  G.  R.  Co.  V.  Smith,  —  Tex.  Civ. 
App.  — ,  197  S.  W.  615;  Boddington  v. 
Kansas  City,  95  Kan.  189,  148  Pac.  252. 

Cross-examination  of  the  plaintiff  as 
regards  his  becoming  intoxicated,  and 
generally  as  to  his  use  of  intoxicants, 
waa  proper. 


go,  M.  &  St.  P.  B.  Co.  85  Iowa,  167,  52 
N.  W.  119;  Chicago,  R.  I.  &  P.  B.  Co. 
V.  Morris,  26  lU.  400. 

Permitting  the  jury  to  find  an  injury 
to  the  spine  without  considering  the 
expert  testimony  and  the  X-ray  plate 
offered  in  evidence  by  the  plaintiff  was 
error. 

Van  Doren  v.  Wright,  65  Minn.  80, 
67  N.  W.  668,  68  N.  W.  22;  Dolson  v. 
Dunham,  96  Minn.  227,  104  N.  W. 
964;  Morrow  v.  St.  Paul  City  R.  Co. 
65  Minn.  882.  67  N.  W.  1002;  Robert- 
son V.  Burton,  88  Minn.  151.  92  N.  W. 
638;  Johnson  v.  Sartell  Bros.  Co.  128 
Minn.  239.  150  N.  W.  784;  Burmisto- 
V.  Giguere,  130  Minn.  28,  16S  N.  W. 
184;  Northwestern  Theatrical  Asso.  v. 
Hannigan,  134  C.  C.  A.  167,  218  Fed. 
359;  Patton  v.  Texas  &  P.  R.  Co.  179 
U.  S.  658,  45  L,  ed.  361,  21  Sup.  Ct. 
Rep.  275;  Day  v.  Boston  &  M.  R.  Co. 
96  Me.  207,  90  Am.  St  Rep.  335.  52 
Atl.  771,  12  Am.  Neg.  Rep.  462;  Vir- 
ginia &  S.  W.  R.  Go.  v.  Hawk,  87  C.  C. 
A.  300,  160  Fed.  348. 

If  the  court  was  right  in  permitting 
the  use  of  the  X-ray  picture  at  all,  then 
he  was  clearly  wrong  in  refusing  to 
permit  the  defendant's  witness  to  give 
an  interpretation  of  the  cause  for  a 
difference  in  the  degree  of  shadow 
shown  on  the  negative. 

Hill  V.  Hart,  23  N.  M.  226,  167  Pac. 
710. 

Messrs.  F.  A.  O'Connor,  T.  H.  Go- 
heen,  L.  6.  Hurd,  D.  J.  Lenehan,  and 

W.  A.  Smith  for  defendant  in  error. 

Van  Valkenburgh,  District  Judge, 
delivered  the  opinion  of  the  court: 
This  is  a  suit  to  recover  for  per- 
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sonal  injuries;  the  cause  of  action 
being  thus  stated  in  the  petition: 

"That  on  the  5th  day  of  June, 
1917,  plaintiff  was  employed  by 
Myer  &  Company,  at  their  elevators 
in  Calmar,  Iowa,  and  that  at  or 
about  3  o'clock  in  the  afternoon  of 
said  day,  while  said  plaintiff  was  en- 
gased  in  unloading  feed  from  a  car 
standing  on  the  railway  side  tracks 
to  l^e  levator  aforesaid,  as  was  di- 
i-ected  by  his  employer,  and  which 
was  in  the  regular  course  of  his 
business,  and  while  plaintiff  was 
thus  engaged,  the  defendant, 
through  the  negligence  and  careless- 
ness of  its  agents  and  employees, 
without  giving  the  plaintiff  any 
proper  or  due  notice  or  warning 
thereof,  or  time  to  move  away  from 
said  car,  began  to  push,  shove,  and 
throw  with  their  locomotive  engine, 
in  a  careless  and  negligent  manner, 
other  cars  back  to  and  in  the  direc- 
tion of  the  said  car  in  which  this 
plaintiff  was  then  and  there  em- 
ployed and  engaged  as  aforesaid. 
That  by  reason  of  such  careless  and 
negligent  conduct  on  the  part  of  the 
defendant,  as  above  described,  the 
said  cars  thus  thrown  and  pushed 
came  in  the  direction  of  the  car  in 
which  plaintiff  was  thus  engaged, 
with  great  force  and  violence,  and 
struck  it.  That  at  the  same  mo- 
ment plaintiff,  with  all  due  care 
and  without  fault  or  negligence  on 
his  part,  was  passing  from  the  ele- 
vator to  the  car,  as  the  nature  of  the 
employment  demanded,  and  as  the 
car  struck,  he  was  suddenly  thrown, 
with  great  force  and  violence  into 
the  air,  falling  and  striking  his  head 
and  shoulders  and  back  heavily  up- 
on the  ground  between  the  car  and 
elevator.  That  as  a  result  of  such 
fall  he  suffered  great  bodily  injury, 
particularly  as  follows : 

"Plaintiff  was  severely  and  per- 
manently injured  about  the  head, 
back,  and  lower  limbs ;  also  sustain- 
ing a  hernia  or  rupture.  He  also  re- 
ceived a  severe  injury  to  his  spine, 
and  was  otherwise  permanently  in- 
jured about  his  person. 

"That  by  reason  of  said  injuries 
plaintiff   became  sick,   sore,  and 


bruised,  and  was  confined  to  bed  in 
the  hospital,  where  he  was  opmted 
upon  for  hernia  or  rupture;  all  the 
time  enduring  great  physical  pain 
and  mental  suffering.  That  by  rea- 
son of  said  injuries  plaintiff's  spine 
and  lower  limbs  are  permanently  in- 
jured and  affected  to  such  an  extent 
as  to  make  it  difficult  for  him  to 
walk;  also  causing  him  to  become 
tired  and  exhausted  upon  the  slight- 
est exertion;  also  by  reason  of  said 
injuries  plaintiff  is  unable  to  attend 
to  his  usual  duties  or  to  do  work." 

The  jury  returned  a  verdict  in  the . 
sum  of  $6,150.  No  point  is  made 
that,  upon  the  pleadings  and  evi- 
dence, the  plaintiff  was  not  entitled 
to  recover.  Complaint  is  made  be- 
cause of  alleged  errors  in  the  prog- 
ress of  the  trial,  involving  the  ad- 
mission and  rejection  of  evidence 
and  the  submission  of  the  case,  in- 
cluding the  charge  of  the  court 

Counsel  for  plaintiff  in  error  file 
fourteen  assignments  of  error,  dis- 
cuss six  in  their  brief,  and  feature 
five  in  argument.  In  our  opinion, 
but  two  of  these  are  entitled  to  con- 
sideration, to  wit: 

"(3)  The  coiu^  erred  in  sustain- 
ing plaintiff's  objection  to  question 
propounded  to  the  plaintiff  as  to 
whether  or  not  he  had  frequently 
been  under  the  influence  of  liquor 
and  was  in  the  habit  of  becoming 
intoxicated,  and  in  sustaining  objec- 
tions to  such  testimony  that  it  was 
not  cross-examination  and  was  not 
in  issue,  because  defendant  had  not 
alleged  in  its  answer  that  the  plain- 
tiff was  in  the  habit  of  becoming  in- 
toxicated." 

"(10)  The  court  erred  in  giving 
the  following  instruction  to  the 
jury:  Tn  addition  to  the  fact  as  to 
whether  or  not  the  picture  does 
show  a  fracture  in  the  lumbar  ver- 
tebra, as  claimed,  and  you  should 
find  it  did  not.  the  question  still  re- 
mains whether  or  not  the  accident 
that  resulted  to  Mr.  Holverson  at 
that  time  caused  an  injury  to  the 
spine,  and  the  extent  of  the  injury, 
even  though  the  picture  should  not 
show  it.  If,  from  the  evidence,  you 
iind  there  was  an  injury  to  the  spine 
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of  the  plaintiff,  you  should  deter- 
mine from  the  evidence  what  the 
extent  of  the  injury  was,  and  if  it 
impaired  the  earrang  ability  of 
Mr.  Holverson  to  do  manual  labor  in 
his  ordinary  occupation;  if  he  has 
endured  pain  and  suffering,  and  will 
continue  to  do  so  in  the  future,  and, 
even  though  you  find  his  injury  does 
not  amount  to  a  fracture  of  the 
spine,  you  should  make  proper  al- 
lowance therefor."  " 

Counsel  for  plaintiff  in  error 
sought  to  elicit  from  defendant  in 
-  error  the  extent  to  which  he  had 
been  in  the  habit  of  using  intoxicat- 
ing liquor  throughout  his  life.  Ob- 
jections were  made  and  sustained: 

"The  court:  I  think  it  is  a  matter 
that  is  not  in  issue  here,  Mr. 
Hughes.  Of  course,  ordinarily  to  a 
certain  extent  it  might  be  permis- 
sible to  ask  him  about  his  habits; 
but  there  is  no  issue  here  in  regard 
to  these  habits  for  any  purpose. 

"Mr.  Hughes :  If  your  Honor  will 
permit  me  to  state  this,  and  I  am 
doing  it  in  the  best  of  faith,  what  I 
was  going  to  show  was  this :  That 
I  can  and  will  bring  in  a  whole  cloud 
of  expert  testimony  to  show  that 
rheumatic  conditions,  and  the  very 
thing  he  has  described  that  he  has, 
is  the  common  and  the  usual  and  al- 
most invariable  result  of  the  con- 
tinued use  of  intoxicating  liquors. 

"The  court:  There  is  no  use  talk- 
ing about  this.  If  you  wish  to  pro- 
duce your  witnesses,  you  may  do  so. 
I  have  ruled  upon  this  question;  I 
don't  think  it  is  legitimate  cross- 
examination.  Now,  if  you  think  you 
can  show  the  symptoms  he  has  de- 
scribed here,  you  can  show  what 
they  represent  by  other  witnesses; 
but  ft  is  quite  improper  under  the 
cross-examination  of  this  witness 
upon  that  ground,  especially  under 
the  issues  that  you  have  got  here. 

"Mr.  Hughes:  At  this  time  we 
ask  the  court  for  permission  to  con- 
tinue this  cross-examination.  I  de- 
sire to  state  that,  in  addition  to  the 
reasons  I  have  suggested,  it  is  ma- 
terial as  bearing  on  his  earning 
capacity,  and  on  his  own  testimony 
as  to  his  earning  capacity. 


"The  court:    You  can  cross-ex^ 

amine  him  in  certain  limits,  but  to 
go  into  the  question  as  to  whether 
or  not  he  is  in  the  habit  of  getting 
intoxicated,  you  cannot  be  permitted 
to  do  that.  You  might  have  alleged 
that  in  your  answer,  but  you  have 
not  done  so.  .  .  .  Let  that  dispose 
of  it,  gentlemen.  The  objection  ia 
sustained." 

The  trial  court  -  conceded  that 
"ordinarily  to  a  certain  extent  it 
might  be  permissible  to  ask  him 
about  his  habits."  Such  an  inquiry 
was  obviously  pertinent,  not  only  as 
bearing  upon  the  possible  cause  of 
the  physical  condition  shown,  and 
upon  -the  earning  capacity  of  the 
plaintiff  below,  as  suggested  by 
counsel,  but  also  upon  the  further 
ground  that  the  habit,  if  established, 
might  be  considered  Kvid«ne«— 
by  the  jury  as  bear-  damases-itabtto 
ing  upon  the  expect- 
ancy  of  life  of  the  defendant  in 
error,  as  conditioning,  to  some  ex- 
tent, the  amount  of  legitimate  re- 
covery. It  was  stipulated  that  the 
plaintiff  below  was  sixty-seven  years 
of  age  at  the  time  of  the  trial,  and 
that  certain  life  tables  show  the  ex- 
pectancy of  life  in  a  man  of  that  age 
to  be  ten  and  three  quarter  years. 
His  maximum  earning  capacity  was 
placed  at  $600  per  year.  The  court 
excluded  the  testimony  for  the 
stated  reason  that  this  element  of 
defense  was  not  set  up  in  the  answer. 
The  exclusion  cannot  be  sustained. 
The  burden  was  upon  the  plaintiff  to 
make  his  case.  The  general  issue 
was  tendered.  Under  it,  imy  matter 
of  this  nature,  affecting  the  right  of 
plaintiff  to  recover,  or  conditioning 
the  amount  of  his  recovery,  could 
properly  be  shown. 

Upon  the  injuries  r^eived  the  de- 
fendant in  error  introduced  Dr.  A.  H. 
Blocklinger,  who  testified  ttiat  he 
met  Holverson  a  week  or  ten  days 
before,  and  was  called  upon  to  make 
an  examination  of  him  and  take  an 
X-ray  picture.  This  witness  de- 
clared that  the  picture,  which  was 
introduced  in  evidence,  disclosed  a 
fracture  of  the  fourth  lumbar  ver- 
tebra,— ^in  other  words,  a  permanent 


Digitized  by 


CHICAGO,  M.  &  ST.  P.  K.  CO. 

(M4  M.  $97.) 

injury  to  the  spine.  This  X-ray  pic-  when 
ture  was  the  subject  of  much  con- 
troversy, and  experts  introduced  on 
behalf  of  plaintiff  in  error  were  in 
direct  conflict  with  Dr.  Blocklinger 
upon  the  matter  of  its  interpreta- 
tion. Dr.  Blocklinger  was  the  only 
witness  who  testified  to  injury  to  the 
'spinal  column,  and  his  testimony 
was  based  entirely  upon  the  dis- 
closure made  by  the  X-ray  f>icture. 
The  defendant  in  error  had  refused 
to  submit  to  a  physical  examination. 
No  medical  expert  testified  to  injurj' 
to  the  spine,  nor  .  that  the  symptoms 
disclosed  in  the  testimony  of  the 
plaintiff  could  properly  be  assigned 
to  spinal  trouble.  Dr.  Kessle,  a  phy- 
sician who  saw  him  shortly  after 
the  accident,  says:  "I  found  him 
suffering  from  an  inguinal  hernia  on 
the  right  side.  I  didn'^t  make  any 
particular  examination  of  his  back 
under  the  history;  but,  under  the 
general  examination  I  always  make, 
I  found  nothing  wrong  with  his  back. 
I  don't  recall  any  complaint  that  he 
made  at  the  hospital  of  injury  to  his 
back,  or  to  his  ear  or  head.  The 
hernia  was  about  the  size  of  a  large 
walnut,  possibly  a  little  larger.  The 
examination  was  made  a  few  days 
before  the  operation,  two  or  three 
weeks  after  the  accident  happened. 
I  made  an  examination  of  his  heart 
and  kidneys,  etc.,  and  I  determined 
that  it  was  reasonably  wise  to  oper- 
ate. The  operation  was  performed 
on  the  6th  of  July,  about  ten  days 
after  he  first  called  at  the  hospital. 
He  stayed  in  the  hospital  about  two 
weeks.    Bia  condition  was  good 
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he  was  discharged,  and  the 

operation  was  a  complete  success.  I 
don't  recall  any  complaint  that  he 
made  of  injury  to  his  back  while  I 
was  in  the  hospital,  and  I  don't  recall 
any  statement  made  by  him  regard- 
ing injury  to  his  back  or  ear." 

There  is  positively  no  evidence  in 
the  record,  outside  of  this  X-ray 
plate,  of  any  injury  to  the  spine.  The 
plaintiff  complains  of  pains  in  his 
back.  This  might  be  muscular,  as 
well  as  spinal ;  it  might  be  rheuma- 
tism ;  it  might  be  traumatic  neuritis, 
secondary  to  the  operation  for 
hernia.  In  fact,  it  might  proceed 
from  any  number  of  causes  wholly 
unrelated  to  the  spine.  But  the 
court,  in  that  portion  of  its  charge 
which  is  complained  of,  invited  the 
jury  to  determine  "whether  or  not 
the  accident  that  resulted  to  Mr.  Hol- 
verson  at  that  time  caused  an  in- 
jury to  the  spine,  and  the  extent  of 
that  injury,  even  though  the  picture 
should  not  show  it"  This  ushered 
the  jury  into  the 
realm  of  specula- 
tion, and  permitted 
a  finding  based  upon 
practically  no  evidence  at  all.  It  is 
true  that  the  petition  alleges  an  in- 
jury to  the  back,  but  this  does  not 
necessarily  involve  the  spine  itself, 
and  it  is  well  known  that  an  injury 
to  the  spinal  column  is  commonly  re- 
garded as  0^  special  seriousness  and 
permanency. 

For  the  errors  specified,  it  Is  onr 
conclusion  that  the  judgment  must 
be  reversed,  and  the  cause  remanded 
f  or  a  new  triali,  It  is  so  ordered. 
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ANNOTATION. 

Endenoa  ol  mtenvitfate  liabits  im  qnetlion  «tf  damafet  froom  deadi  or  pwntuil 

ngnries. 


I.  In  general,  1405. 

n.  Elements  of  damages  npon  which  evi- 
dence 18  competent,  1407. 

This  note  does  not  include  cases  in- 
volving the  admissibility  of  evidence 
of  intemperate  habits  as  bearing  upon 
the  probable  cause  of  the  physical  con- 
dition of  the  one  injured,  or  as  tend- 


ing to  explain  symptoms  claimed  to 
have  resulted  from  the  injury,  al- 
though such  proof  may  ultimately  af- 
fect the  amount  of  damages  recover- 
able. 

J.  In  general. 

The  plaintiff  in  an  action  for  per- 
sonal injuries  or  for  death  may  show 
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the  habits  of  sobriety  and  industry  of 
the  person  injured  or  killed. 

United  States.— Hall  v.  Galveston, 
H.  &  S.  E.  B.  Co.  (1889)  89  Fed.  18; 
Metropolitan  Street  R.  Co,  v.  Kennedy 
(1897)  27  C.  C.  A.  136,  51  U.  S.  App, 
503,  82  Fed.  158. 

Alabama. — Richmond  &  D.  R.  Co.  v. 
Hammond  (1890)  93  Ala<  181,  9  So. 
577. 

Arkansas. — Biddle  v.  Riley  (1915) 
118  Ark.  206,  L.R.A.1915F,  992,  176  S. 
,W.  134. 

California,— Taylor  v.  Western  P.  R. 
Co.  (1873)  45  Cal.  323;  Barboza  v. 
Pacific  Portland  Cement  Co.  (1912) 
162  Cal.  36,  120  Ppc.  767. 

Illinois.  —  Chicago  V.  Scholten 
(1874)  75  111.  468. 

Indiana.— Pittsburgh,  C.  C.  &  St.  L. 
R.  Co.  T.  Pariah  (1902)  28  Ind.  App. 
189,  91  Am.  St  Rep.  120.  62  N.  E.  514. 

Iowa. — Van  Gent  v.  Chicago,  M.  & 
St.  P.  R.  Co.  (1890)  80  Iowa,  526,  45  N. 
W.  913;  Wheelan  v.  Chicago,  W.  &  St. 
P.  R.  Co.  (1892)  85  Iowa,  167,  52  N. 
W.  119. 

Kentucky.— Louisville  &  N.  R.  Co.  t. 
Gardner  (1910)  140  Ky.  772,  181  S. 
W.  787. 

Hichigan.— Felske  v.  Detroit  United 
R.  Co.  (1911)  166  Mich.'  367,  130  N. 

W.  676. 

Missouri. — Welters  v.  Chicago  &  A. 
R.  Co.  (1917)  —  Mo.  App.  — ,  193  S. 
W.  877.  4 

Montana. — Osterholm  v.  Boston  & 
M.  Consol.  Copper  &  S.  Min.  Co. 
(1910)  40  Mont.  509,  107  Pac.  499. 

North  Carolina. — Coley  v.  States- 
ville  (1897)  121  N.  C.  301, 28  S.  E.  482; 
Hollifield  T.  Southern  Bell  Teleph.  & 
Teleg.  Co.  (1916)  172  N.  C.  714,  90  S. 
E.  996. 

Oreffon^Dietrich      v.  Giebisch 
(1919)  88  Or.  418,  171  Pac.  1177. 
Tennessee. — East  Tennessee,  V.  & 

G.  R.  Co.  V.  Gurley  (1883)  12  Lea,  46. 

Texas. — Texas  Mexican  R.  Co.  v. 
Douglas  (1889)  73  Tex.  325,  11  S.  W. 
333;  Beaumont  Traction  Co.  v.  Dil- 
worth  (1906)  —  Tex.  Civ.  App.  — ,  94 
S.  W.  352;  Ft.  Worth  &  D.  C.  R.  Co.  v. 
Stalcup  (1914)  —  T«c  Civ.  App.  — , 
167  S.  W.  279. 

Utah.— Wells  v.  Denver  &  R.  G.  W. 
R.  Co.  (1891)  7  Utah,  482,  27  Pac.  688. 


Conversely,  the  defendant  may  show 
that  plaintiff  was  a  person  of  intem- 
perate habits,  in  order  to  decrease  the 
damages. 

United  States.. — The  reported  case 

(Chicago,  M.  &  St.  P.  R.  Ca  v,  Hch^ 
VEBSON,  ante,  1401). 

Alabama. — Alabama  Steel  &  Wire 
Co.  V.  Griffin  (1907)  149  Ala.  423,  42 
So.  1034. 

Indiana. — Wright  v.  Crawfordsville 
(1895)  142  Ind.  636,  42  N.  E.  237. 

Kentucky. — ^Louisville  &  N.  R.  Co.  v. 
Daniel  (1906)  122  Ky.  256,  S  LJt.A. 
(N.S.)  1190,  91  S.  W.  691. 

Massachusetts. — Ceresola  v.  Joseph 
F.  Paul  Co.  (1916)  224  Mass.  395,  113 
N.  E.  358;  Morrissey  v.  Connecticut 
Valley  Street  R.  Co.  (1919)  233  Mass. 
554,  124  N.  E.  435. 

Michigan. — Kingston  v.  Ft  Wayne  & 
E.  R.  Co.  (1897)  112  Mi^h.  40,  40 
LJt.A.  131,  70  N.  W.  315,  74  N.  W.  230. 
1  Am.  Neg.  Rep.  467. 

New  York. — -Devoe  v.  Van  Vranken 
(1883)  29  Hun,  201;  Mclllwaine  v. 
Metropolitan  Street  R.  Co.  (1902)  74 
App.  Div.  496,  77  N.  Y.  Supp.  426: 
Fearon  v.  New  York  L,  Ins.  Co.  (1914) 
162  App.  Div.  560,  147  N.  Y.  Supp.  644. 

Ohio^-Cleveland  &  P.  R.  Co.  v. 
Sutherland  (1869)  19  Ohio  St.  151. 

Tennessee. — Nashville  &  C.  R.  Co.  v. 
Prince  (1871)  2  Heisk,  580. 

There  is,  however,  some  authority  to 
the  contrary;  thus,  it  was  held  in 
Baltimore  &  0.  R.  Co.  v.  Boteler 
(1873)  38  Md.  568,  that  evidence  that 
plaintiff  was  an  liabitual  drunkard 
both  before  and  after  his  injury,  and 
when  intoxicated  was  unable  to  trans- 
act business,  was  not  admissible  on 
the  question  of  damages,  to  enable  the 
jury  to  ascertain  the  loss  suffered  by 
the  plaintiff  and  the  amount  of  com- 
pensation to  which  he  was  entitled,  the 
court  stating  that  such  evidence  could 
not  tend  to  elucidate  the  question  of 
damages,  and  wa^  ndt  admissible  for 
that  purpose. 

And  in  Sullivan  v.  Marin  (1900) 
175  Mass.  422,  66  N.  E.  600,  7  Am. 
Neg.  Rep.  261,  where  the  lower  court 
refused  to  allow  the  defendant  to 
shrw,  as  affecting  the  damages  only, 
that  prior  and  up  to  the  time  of 
the  accident  the  plaintiff  had  been 
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addicted  to  the  excessive  use  of  in- 
toxicating liquors,  but  allowed  the 
defendant  to  offer  evidence  that  since 
the  time  of  the  injury,  the  plaintiff 
had  been  addicted  to  the  use  of  intoxi- 
catinsr  liquors,  the  court  held  tiiat  the 
former  evidence  was  rightly  rejected, 
saying,  in  this  connection,  that  there 
was  no  reason  shown  why  the  value  of 
the  plaintiff's  time  and  labor  could 
not  be  proved  by  the  evidence  common- 
ly introduced  to  prove  such  values,  and 
tiiat  if  her  previous  habits  had  been 
such  as  to  lessen  the  probability  of  her 
complete  recovery,  or  to  prolong  or  ag- 
gravate the  suffering  caused  by  her  in- 
jury, that  fact  could  not  be  shown  in 
mitigation  of  damages. 

And  it  was  held  in  Union  P.  B.  Go. 
V.  Reese  (1898)  5  G.  C.  A.  510, 16  U.  S. 
App.  92, 66  Fed.  288,  that  evidence  that 
plaintiff  was  intoxicated  several  times 
before  the  injury  was  inadmissible  in 
mitigation  of  damages,  where  there 
was  no  issue  as  to  his  incapacity  to 
earn  a  living  or  to  attend  to  his  busi- 
ness. 

Proof  of  the  habits  of  deceased  as  a 
drinking  man  is  competent  on  the 
question  of  damages  in  an  action  for 
the  death  of  a  person  under  a  civil  dam- 
age act,  since  in  cases  of  such  kind 
it  must  be  conceded  that  the  loss  to 
the  wife  of  a  sober  and  industrious 
husband  must  necessarily  be  greater 
in  a  pecuniary  sense  than  the  loss  of 
one  who  is  the  opposite.  Brockway 
V.  Patterson  (1888)  72  Mich.  122,  1 
UK. A.  708,  40  N.  W.  192;  Whipple  v. 
Rosenstock  (1916)  99  Neb.  158,  L.R.A. 
1916D,  940,  156  N.  W.  898. 

But  in  an  action  of  assault  and  bat- 
tery, in  which  it  appears  that  the  de- 
fendant bit  the  finger  of  the  plaintiff 
so  that  it  became  necessary  to  ampu- 
tate it,  the  defendant  cannot  intro- 
duce evidence  in  mitigation  of  dam- 
ages to  the  effect  that  the  plaintiff  was 
a  man  of  drunken  and  dissipated  hab- 
its about  and  after  the  time  of  the  as- 
sault. Wheat  V.  Lowe  (1844)  7  Ala. 
Sll. 

n.  BlemmOa  of  damaoea  uptm  evU 
denem  to  eompetmit. 

The  intemperate  habits  of  one  negli- 
gently injured  or  killed  may  affect  tiie 
damages  'sustained  by  him  or  his  ntext 


of  kin  in  several  ways.  First,  tiiey 
may  account,  in  whole  or  in  part,  for 
the  physical  condition  and  suffering 
claimed  to  have  resulted  from  the  ac- 
cident (cases  on  this  point,  as  here- 
inbefore explained,  are  excluded  from 
the  note).  Second,  they  may  decrease 
his  earning  capacity.  Third,  they  may 
shorten  his  expectancy  of  life. 
Fourth,  they  may  lessen  his  usefulness 
to  and  protection  and  support  of  his 
family.  Thus,  in  the  following  cases 
evidence  of  the  habits  of  the  plaintiff 
or  the,  deceased  in  the  use  of  intoxi- 
cants was  held  competent  upon  the 
question  of  his  earning  capacity,  his 
probable  future  earnings  being  an  im- 
portant element  in  estimating  the  dam- 
ages: 

United  States. — Metropolitan  Street 
R.  Co.  V.  Kennedy  (1897)  27  C.  G.' A. 
136,  61  U.  S.  App.  603,  82  Fed.  168. 

Alabama. — Alabama  Steel  &  Wire 
Co.  V.  GriiBn  (1907)  149  Ala.  428,  42 
So.  1034. 

Arkansas.- Riddle  v.  Riley  (1915) 
118  Ark.  206,  L.R.A.  1916F,  992.  176 
S.  W.  134. 

CalifOTnla^Taylor  v.  Western  P.  R. 
Co.  (1873)  46  Cal.323. 

Indiana.— Pittsburgh,  C,  C.  &  St.  L. 
R.  Go,  V.  Parish  (1902)  28  Ind.  App. 
189,  91  Am.  St.  Rep.  120,  62  N,  £, 
514. 

Kentucky. — ^Louisville  &  N.  R.  Go.  v. 
Daniel  (1906)  122  Ey.  266,  3  L.R.A. 
(N.S.)  1190,  91  S.  W.  691;  Louisville 
&  N.  R.  Co.  V.  Gardner  (1910)  140  Ky. 
772,  131  S.  W.  787;  Louisville  &  N. 
R.  Co.  V.  Scott  (1920)  —  Ky.  — ,  220 
S.  W.  1066. 

Montana. — Osterholm  v.  Boston  & 
M.  Consol.  Copper  &  S.  Min.  Co.  (1910) 
40  Mont.  509,  107  Psc.  499. 

New  York. — Devoe  v.  Van  Vranken 
(1883)  29  Hun,  201;  Mcllwaine  v. 
Metropolitan  Street  R.  Co.  (1902)  74 
App.  Div.  496,  77  N.  Y.  Supp.  426; 
Fearon  v.  New  York  L.  Ins.  Go.  (1914) 
162  App.  Div.  560,  147  N.  Y.  Supp. 
644. 

N<Hrth  Carolina. — Hollifield  v.  South- 
em  Bell  Teleph.  ft  Teleg.  Go.  (1916) 
172  N.  C.  714,  90  S.  E.  996. 

Ohio.— Cleveland  &  P.  R.  Co.  v. 
Sutherland  (1869)  19  Ohio  St.  151. 
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Tennessee. — East  Tennessee,  V.  &-G. 
R.  Co.  V.  Gurley  (1883)  12  Lea,  46. 

In  Ohio  &  M.  R.  Co.  v.  Voight  (1890) 
122  Ind.  288,  23  N.  E.  774,  the  court 
upheld  an  instruction  as  to  the  manner 
of  determining  the  probable  earnings 
of  deceased,  to  the  efifect  that  the  jury 
should  be  governed  by  ordinary  human 
knowledge  and  experience  as  to  the 
age  at  which  he  would  likely  have  re- 
mained capable  of  labor  or  of  doing 
business,  considering  the  evidence 
concerning  his  health,  his  habits  of 
sobriety,  industry,  and  personal  merits 
and  demerits,  as  shown  by  the  evi- 
dence. 

Either  party  Toaj  show  the  d»- 
ceased's  habits  in  regard  to  the  use  of 
intoxicating  liquor  and  in  regard  to 
anything  else  which  affects  his  pro- 
spective earnings  and  savings.  Simon- 
son  V.  Chicago,  R.  1.  &  P.  R.  Co.  (1878) 
49  Iowa,  87. 

Testimony  that  the  plaintiff's  in- 
testate, ten  months  after  his  injury, 
in  response  to  a  question  as  to  his  hab- 
its, said  that  he  drank  daily  twelve 
whiskies  and  twelve  beers,  and  used 
from  one  to  two  boxes  of  cigarettes 
a  day  is  material  and  relevant  upon 
the  issue  of  damages,  as  it  tends  to 
shew  that  the  inability  to  labor  of  the 
intestate  was  not  attributable  entirely 
to  the  accident,  but  in  part  was  due 
and  chargeable  to  voluntary  and  rep- 
rehensible self-inflicted  physical  harm. 
Ceresola  v.  Joseph  F.  Paul  Co.  (1916) 
224  Mass.  396,  113  N.  E.  358. 

In  defense  of  a  claim  for  lojss  of 
wages  and  future  earnings  in  an  action  ' 
for  personal  injuries,  defendant  may 
show  that  plaintiff  was  in  the  habit 
of  getting  intoxicated,  as  such  evi- 
dence throws  light  upon  the  probabili- 
ty of  his  procuring  employment,  and 
the  character  and  continuity  of  the 
same.  Kingston  v.  Ft.  Wayne  &  E.  R. 
Go.  (1897)  112  Mich.  40.  40  L.R.A.  131, 
70  N.  W.  816, 74  N.  W.  230, 1  Am.  Neg. 
Rep.  467. 

The  habits  of  the  deceased  as  to  so- 
briety and  industry  may  be  considered 
by  the  jury  in  connection  with  his  ex- 
pectancy of  life  in  ascertaining  the 
amount  of  damages.  Citizens'  Light 
Heat  &  P.  Co.  v.  Lee  (1913)  182  Ala. 
661,  62  So.  199. 


Evidence  to  the  effect  that  the  de- 
ceased was  not  addicted  to  drink  is 
competent  and  pertinent,  as  it  has 
some  bearing  upon  the  value  of  his 
life  to  his  wife  and  children,  as  show- 
ing the  extent  of  his  probable  useful- 
ness to  his  beneficiaries.  Barboza  v. 
Pacific  Portland  Cement  Go.  (1912) 
162  CaL  36.  120  Pac.  767. 

And  in  Wright  v.  Crawfordsville 
(1896)  142  Ind.  636,  42  N.  E.  227,  hold- 
ing evidence  of  specific  acts  of  intoxi- 
cation on  the  part  bf  the  deceased  ad- 
missible, the  court  said:  "This  evi- 
dence .  .  .  shows  that,  for  a  period 
of  a  year  and  over  prior  to  his  alleged 
death,  he  was  repeatedly  seen  in  a 
state  of  intoxication.  The  complaint 
alleged  that  'the  deceased  was  thirty- 
eight  years  old,  and  that  he  was  a  so- 
ber and  industrious  man,  in  good 
health,  and  able  to  earn  a  livelihood  . 
for  himself  and  those  dependent  upon 
him.'  We  must  presume,  in  the  ab- 
sence of  anything  in  the  record  show- 
ing the  contrary,  that  appellant  intro- 
duced evidence  tending  at  least  to  es- 
tablish the  averment  that  decedent 
was  a  sober  and  industrious  man,  for 
the  purpose  of  showing  that  he  was 
more  valuable  to  his  dependent  family 
as  a  protector  and  in  rendering  serv- 
ices for  their  support  than  if  he  had 
been  an  idle  and  dissolute  person,  and 
that  the  evidence  in  controversy  was 
admitted  by  the  court  to  rebut  that 
given  by  appellant  under  the  averment 
in  the  complaint.  .  .  .  But,  aside 
from  this  presumption,  we  think  that 
the  evidence  was  legitimate,  under 
the  issues,  to  be  considered  by  the  jury 
upon  the  question  of  the  amount  of 
damages  to  be  awarded.  The  repeated 
acts  of  drunkenness  disclosed  by  the 
evidence  tended  to  prove  that  the  de- 
ceased was  addicted  to  the  vicious 
habit  of  becoming  intoxicated  to  an 
extent  that,  had  he  lived,  would  have 
tended  to  impair  his  ability  to  earn 
money,  and  so  use  it  in  a  manner  as 
would  contribute  to  the  proper  support 
of  his  family.  It  is  a  fact  generally 
conceded  and  recognized  that  drunken- 
ness, as  a  habit,  tends  to  absorb  the 
earnings  of  the  person  addicted  there- 
to, .and  renders  him  less  fit  to  accom- 
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pliflh  that  which  he  aright  if  he  were 
of  temperate  habits.  la.  acttims  of 
the  character  of  the,  one  under  con- 
sideration, the  jury  ia  authorized,  in 
awarding  damages,  to  take  into  con- 
sideration the  pecuniary  loss  or  injury 
resulting  to  those  most  nearly  XiB^t^d 
to  the  deceased ;  and  it  is  obvious,  we 
think,  that  where  it  is  made  to  appear 
that  the  decedent  was  addicted-  to  the 
liabit  of  intoxication,  and  in  spending 
his  earnings  in  wliole  or  In  part,  as 
the  ease  might  be,  for  intoxicating 


liquors,  tiie  loss  resttlting  from  hla 
death  to  those  dependent  upon  him  for 
support  and  protection  in  the  futore 
would  not  be  as  great  as  in  a  case 
where  it  appeared  that  the  deceased 
was  a  sober  and  industrious  man.** 
.  OefeufUat  may  show  that  the  de- 
ceased was  a  drunken,  worthless,  man. 
and  provided  nothing  for  his  family, 
and  consumed  what  his  family  sup- 
plied. Nashville  &  G.  R.  Co.  v.  Prince 
(1871)  2  Heisk.  (T«u.)  680. 

a  V.  I. 


.    W.  C.  AVELCH  et  al.,  Plffa.  in  Err, 

V.  '  '   "  "■*■'. 

GEORGE.  W.  KIRBY,  Admr.,  etc.,  of  Mary  B.  Scott.  Deceaaedp  et  al 

'    United  Sttttea  drcnit  OwuH  of  AppetOmp  MHgkth  VlremU^Xavmmbmr  IS,  IBIS, 

'  (166  C.  C.Jk,  527.i25S  Fed.  4S1.> 

Win  —  execution  for  blind  person. 

1.  The  statutory  requirement  that  a  signature  of  a  will  by  proxy  must 
|>e  by  soroe  person  by  direction  of  the  testator  is  .m^  in  case  of  a  blind 
testator  by  sending  for  a  certain  person  to  affix,  the  signature,  and  having 
it  done  by  him  with  the  under8tand!ngi)y  all  present  that  he  .was  earrylng 
out  the  wishes  of  testator. 

note  on  this  question  beginmng  on  page  ,141-6.] 


Evidence  —  burden  of  proof  —  exeen- 
'  tion  of  wilL 
2.  In  Missouri  proponents  of  a  will 
assume  the  burden  of  proving  its  prop- 
er oceeution. 

Will  —  execution  by  proxy. 

S.  A  statute  providing  that  in  case 
of  execution  of  a  will  by  proxy,  it  must 
be  done  "by  some  person  by  testator's 
direction,"  means  that  testator  shall  by 
word  of  mouth  or  action  clearly  indi- 
cate to  the  proxy  a  desire  to  have  his 
name  signed  to  the  instrument,  al- 
though  any  signifying  of  such  <tesire 
will  suffice. 

—  acknowledgmnt  —  auflkienQr. 

4.  A  blind  testator  who  has  asked  a 
person  to  affix  testator's  signature  to 
a  will  need  not  adcnowledge  the  paper 
to  be  hia  will  to  the  witnesses  after 
the  signature,  if,  prior  thereto,  the 
attomv  who  drew  the  win  had  stated 
to  testator,  in  the  presence  of  the  wit- 
nesses, that  he  had  the  will*  and  asked 
9  AX.B.— 89. 


if  testator  desired  the  two  persons 
present  to  witness  the  will,  to  w;hich 
testator  expressed  assent. 

signing  in  adjoining  ro<»a  —  pres- 
ence of  testator. 

6.  A  signature  is  affixed  to  a  will  in 
the  presence  of  testator,  within  the 
meaning  of  the  statute,  in  case  of  a 
person  who  can  see,  although  it  is  done 
on  a  table  in  an  adjoining  room,  con- 
nected by  an  archway  with  that  in 
which  testator  is,  the  table  being  about 
10  feet  from  testatw,  and  in  plain 
sight  by  him. 

^  attesting  of  will  of  blind  penon. 
.  6.  The  rule  required  by  statute^  that 
the  signatures  of  the  witnesses  to  a 
will  must  be  aflbced  In  the  presemas  of 
the  testator,  has  the  same  apfdication 
in  case  of  a  blind  testator  as  in  case 
of  one  with  sight,  so  that,  if  the  sig^ 
nature  would  have  been  sufficient  if 
testator  could  have  seen,  it  wiU  aiso  be 
suflBcient.if  he  is  blipd-  -  . 


Digitized  by 


Google 


1410 


AMERICAN  LAW  RBPORTS,  ANNOTATED. 

—  cUnctlim  of  TcnUct. 


[9  A  T>K 


Trial  —  qncstlMi  for  eoart  —  aediliU- 
iif  of  witncflses. 

7.  The  credibility  of  witoesses  as  to 
the  execution  of  a  will  whose  testi- 
mony is  undisputed  is  a  quration  pri- 
marily for  the  trial  judge. 


8.  The  Federal  court  will,  by  direc- 
tion, prevent  a  verdict  which  it  would 
set  aside  as  unsupported  by  sabstan- 

tial  evidence^ 


(Wade»  District  Judges  dissoits.) 


Ebror  to  the  District  Ckiurt  of  the  United  States  for  the  Western  Dis- 
trict of  Missouri  (Van  Vidkenbnrgfa,  Distarict  Judge)  to  review  a  judgment 
in  favor  of  defendanta  in  a  suit  to  contest  the  validity  of  a  will  Ajffirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 


Ar^ed  before  Hook  and  Stone,  Cir- 
cuit Judges,  and  Wade,  District  Judge. 

Messrs.  I.  N.  Watson,  John  B^G^ 
and  Raymond  E.  Watson  for  plaintiffs 
in  error. 

Messrs.  Dorsey  A.  Jamison,  William 
T.  JamisOTi,  and  Howard  Jamison, 
for  defendants  in  error: 

Ifhe*  will  in  questjon  -yra  executed 
according  to  the  statutes  uid  laws'  of 
the  state  of  Missouri. 

Lindsey  v.  Stephens,  229  Mo.  600, 
129  S.  W.  641;  Bingaman  v.  Hannah, 
270  Mo.  611,  194  S.  W.  276;  Thomas  v. 
English,  180  Mo.  App.  368,  167  S.  W. 
1147;  Hughes  v.  Rader,  183  Mo.  630. 
82  S.  W.  32;  Martin  v.  Bowdem,  158 
Mo.  379,  59  8.  W.  227;  Beyer  v.  Schlen- 
ker,  160  Mo.  App.  671,  131  S.  W.  466; 
Tedmbtovk  v.  McLaughlin,  209  Mo. 
633. 108  S.  W.  4$;  Southworth  v.  South- 
Worth,  173  Mo.  59,  73  S.  W.  129; 
Schierbaum  v.  Schemme,  157  Mo.  1,  80 
Am.  St  Rep.  604,  57  S.  W.  526;  Carl- 
son V.  Lafgran.  250  Mo.  527.  167  S.  W. 
&55 ;  Montgomery's  Manual  of  Fed. 
Proc;  §  748,  p.  373;  Herbert  v.  Butler, 
97  U.  S.  319,  320,  24  L.  ed.  958;  Mar- 
ion County  V.  Clark,  94  U.  S.  278-284, 
24  L.  ed.  59.  61;  McGuire  v.  Blount. 
199  U.  S.  143,  60  L.  ed.  126,  26  Sup. 
Ct.  Rep.  1 ;  Dernberger  v.  Baltimore  & 
O.  R.  Co.  234  Fed.  405. 

Mrs.  Elzie  Fulton  did  have  the  legal 
capacity  to  make  the  will  in  question. 

Hahn  v.  Hammerstein,  272  Mo.  248, 
198  S.  W.  833;  Winn  v.  Grier,  217  Mo. 
420,  117  3.  W.  48;  Sayre  v.  Princeton 
University,  192  Mo.  96,  90  S.  W.  787; 
Thomas  v.  English,  180  Mo.  App.  858, 
167  S.  W.  1147;  Hughes  v.  Rader,  183 
Mo.  630,  82  S.  W.  32 ;  Bowdoin  College 
T.  Merritt,  75  Fed.  480;  Sehr  v.  Linde- 
mann,  168  Mo.  276,  54  S.  W.  687;  Cash 
v.  Lust,  142  Mo.  680,  64  Am.  St.  Rep. 
576,  44  S.  W.  724;  Gibony  v.  Foster, 
280  Mo.  106,  180  S.  W.  814;  Wood  v. 
Carpenter,  166  Mo.  466,  66  S.  W.  172; 
Conner  v.  Skaggs,  213  Me.  834,  111  S. 


W.  1132;  Weston  v.  Hanson,  212  Ho. 
248,  111  S.  W.  44;  Archambault  v. 
Blanchard,  198  Mo.  384.  95  S.  W.  834; 
Catholic  University  v.  O'Brien,  181  Mo. 
68.  79  S.  W.  901 :  Hamon  v.  Hamon,  180 
Mo.  686,  79  S,  W.  422;  Southworth  v. 
Southworth,  173  Mo.  69,  73  S.  W.  129; 
Growson  v.  Crowson,  172  Mo.  691,  72 
S.  W.  1065;  Riggin  v.  Westminster 
CoUege,  160  Mo.  570.  61  S.  W.  SOS; 
Martin  v.  Bowdem,  158  Mo.  379,  69  S. 
W.  227. 

There  was  no  undue  influence  exer- 
cised by  James  P.  Tucker,  or  anyone 
else,  upon  Elzie  Fulton  in  the  execufeiOD 
of  the  will. 

Hahn  v.  Hammerstein,  272  Me.  248, 
198  S.  W.  833;  Winn  v.  Grier,  217  Mo. 
420,  117  S.  W.  48;  Bennett  v.  Ward. 
272  Mo.  671.  199  S.  W.  945;  Robinon 
V.  Davenport,  179  Ky.  698,  201  S,  W. 
28;  Beyer  v.  Le  Fevre,  186  U.  S.  114, 
46  L.  ed.  1080,  22  Sup.  Ct.  Rep.  765; 
Meyer  v.  Jacobs,  123  Fed.  900;  Throck- 
morton V.  Holt,  180  U.  S.  562,  46  L. 
ed.  663.  21  Sup.  Ct  Rep.  474;  Hayes 
V.  Hayes.  242  Mo.  166,  145  S.  W.  1165; 
Cash  V.  Lust,  142  Mo.  630,  64  Am.  St. 
Rep.  676,  44  S.  W.  724;  Sehr  v.  Linde- 
mann,  163  Mo.  276,  54  S.  W.  537;  Mar- 
tin V.  Bowdem.  158  Mo.  379.  59  S.  W. 
227;  Tibbe  v.  Kamp,  164  Mo.  645,  54 
S.  W.  879.  66  S.  W.  440;  Campbell  v. 
Carlisle.  162  Mo.  634.  63  S.  W.  701; 
Weber  v.  Strobel,  236  Mo.  649.  139  S. 
W.  188;  Gibony  v.  Foster,  230  Mo.  106, 
130  S.  W.  314;  Wood  v.  Carpenter,  166 
Mo.  466,  66  S.  W.  172;  Current  v.  Cur- 
rent, 244  Mo.  429,  148  S.  W.  860;  Ful- 
ton V.  Freeland,  219  Mo.  494,  131  Am. 
St.  Rep.  676,  118  S.  W.  12;  Jackson  r: 
Hardin,  88  Mo.  175;  Ryan  v.  Rutledge, 
—  Mo.  — ,  187  S.  W.  877;  Conner  v. 
Skaggs,  21S  Mo.  334,  111  S.  W.  1132; 
Weston  V.  Hanson,  212  Mo.  248,  III 
S.  W.  44 ;  Crowson  v.  Crowson,  172  Mo. 
691,  72  S.  W.  1065;  Kischman  v.  Scott, 
166  Mo.  214,  66  3.  W.  1031;  Schier- 
baum V.  Schemme,  167  Ho.  1,  80  Am. 
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St  Rep.  604.  67  S.  W.  626;  Defoe  v. 
Defoe.  144  Mo.  468.  46  S.  W.  433;  Mc- 
Fadin  v.  Catron.  138  Ho.  197,  88  S.  W. 
932,  89  S.  W.  771. 

There  was  no  substantial  evidence 
of  mental  incapacity  of  Mrs,  Fulton  to 
execute  the  will,  and  there  was  no  sub- 
stantial proof  that  she  was  unduly  in- 
fluenced in  the  execution  thereof.  It 
was,  therefore,  within  the  province  and 
duty  of  the  trial  ju^re  to>ffiTe  the  per- 
emptory instruction. 

Hahn  v.  Hammerstein.  272  Mo.  248. 
198  S.  W.  833;  Winn  v.  Grier,  217  Mo. 
420,  117  S.  W.  48;  Sayre  V.  Princeton 
University,  192  Mo.  95.  90  S.  W.  787; 
Thomas  v.  English,  180  Mo.  App.  358, 

167  S.  W.  1147;  Martin  v.  Bowdem, 

168  Mo.  879,  59  S.  W.  227;  Sehr  v.  Lin- 
demann,  153  Mo.  376.  64  S.  W.  637; 
Cahh  V.  Lust,  142  Me.  630.  64  Am.  St. 
Rap.  576.  44  S.  W.  724;  Gibany  v. 
Foster.  230  Mo.  106.  130  S.  W.  314; 
Wood  v.  Carpenter,  166  Mo,  465,  66 
,S.  W.  172;  Conner  v.  Skaggs,  213  Mo. 
834,  111  S.  W.  1132;  Weston  v.  Hanson, 
212  Mo.  248,  111  S.  W.  44;  Archam- 
bault  V,  Blanchard.  198  Mo.  384,  95  S. 
-W.  884;  Catholic  University  v,  O'Brien. 
181  Mo.  68.  79  S.  W.  901;  Hamon  v. 
Hamon,  180  Mo.  6B6.  79  S.  W.  422; 
Southvorth  t.  SoathworOi,  173  tto.  69, 

■  78  S.  W.  128;  Cnnreen  Growson,  172 
XOL  681,  72  S.  W.  1065;  Riggin  v.  West- 
Mlartar  CoUefi^  160  Mo.  OTO*  «I  S.  W. 
809;  Weber  v.  Strobel,  8S6  He.  648. 
189  S.  W.  188;  Current  v,  Cuzmnt.  244 
Mo.  429, 148  S.  W.  860;  Fulton  v.  Free- 
land,  219  Mo.  494,  131  Am.  St  Rep. 
676.  118  S.  W.  12;  Jacksen  v.  Hardia, 
83  Mo.  175;  Ryan  v.  Rutledge,  —  Mo. 
— ,  187  S.  W.  877;  Kischman  v.  Scott, 
166  Mo.  214,  65  S.  W.  1031;  Schier- 
baum  V.  Schemme,  157  Mo.  1,  80  Am. 
St  Rep.  604.  67  S.  W.  626;  Defoe  v. 
Defoe.  144  Mo.  468.  46  S.  W.  433:  Md- 
Fadin  v.  Catron,  138  Mo.  197.  88  S.  W. 
93Z,m  S.  W.  771;  Lindsey  v.  Stephens, 
229  Mo.  600,  129  S.  W.  641;  Blngaman 
v.  Hannah,  270  Mo.  611*  194  S.  W.  276: 
Hughes  v.  Rader,  183  Mo.  630,  82  S. 
W.  32;  Beyer  v.  Schlenker,  150  Mo. 
App.  671,  131  S,  W.  465;  TeiAenbrock 
V.  McLaughlin,  209  Mo.  533.  108  S.  W. 
46;  Montgomery's  Manual.  Fed.  Proc 
5  748,  p.  373;  Herbert  v.  Butler.  97  U. 
S.  819,  320,  24  L.  ed.  958;  Marion  Coun- 
ty V.  Clark,  94  U.  S.  278-284,  24  L.  ed. 
69,  61;  McGuire  v.  Blount,  199  U.  S. 
142.  60  L.  ed.  126.  26  Sup.  Ct.  Rep.  1; 
Demberger  v.  Baltimore  0.  R.  Co. 
284  Fed.  406. 
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stone,  Circiiit  Judge,  delivered 
the  opinion  of  the  court: 

Suit  attacking  validity  of  will  sub- 
ject to  the  laws  of  the  state  of 
Missouri.  From  a  judgment  on  a 
direct  verdict  at  close  of  i^intifFs' 
evidence,  upholding  tbe  will,  plain- 
tiflFs  bring  writ  of  error. 
'  The  peremptory  instruction  is  at- 
tacked on  the  three  grounds  that  the 
legal  execution  of  the  will  was  not 
so  clearly  shown  as  to  justify  a  with- 
drawal of  that  question  from  the 
jury,  and  that  the  evidence  of  both 
mental  incapacity  and  of  undue  in- 
fluence was  sufficiently  substantial 
to  require  the  finding  of  the  jury  up- 
on each  of  those  issues. 

Under  tbe  Missouri  practice,  in  a 
cause  of  this  character  the  propo- 
nents of  '  the  will 
(defendants).     as-  KiSSS*^,^* 

sums   the   burden  rj'i??,"!*'*"  ^.^ 
*  ,  ■     <*r  will,  ' 

of  proving  the 
proper  execution  of  the  vdU.  At  the 
conclusion  of  defendimts'  proof 
upon  this  p^iase  of  the  case  pUUntiffe 
demurred  and  were  overruled,  after 
which  they  put  in  their  evidence  of 
incapacity  and  undue  influence.  . 

The  statutes  of  Missouri  (Mo. 
Rev.  Stat  1909,  §  537)  provide  that 
"every  will  shall  be  in  writing, 
signed  by  the  testator,  or  by  some 
person,  by  his  direction,  in  his  pres- 
ence, and  shall  be  attested  by  two  or 
more  competent  witnesses  subscrib- 
ing their  names  to  the  will  in  the 
presence  of  the  testator." 

This  will  was  not  signed  by  the 
testatrix  in  person,  but  by  another. 
Plaintifrs  claim  that  the  proof  fails 
to  show  that  such  signature  was  by 
her  express  direction  or  adopted  by 
her;  that  she  acknowledged  the 
paper  after  such  signature  to  be  her 
will  to  the  attesting  witnesses;  that 
such  signature  or  those  of  the  attest- 
ing witnesses  were  made  in  her 
"preaenceC" 

A  distinction  is  to  be  observed  be- 
tween a  challenge  of  the  paper  pre- 
sented as  the  will  on  the  ground  of 
fraud,  because  it  was  not  the  paper 
intended  to  be  executed,  on  account 
of  substitution,  alteration,  or  decep- 
tion, and  between  a  challenge  of  it 
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Wlll—execntlon 
kr  proxy. 


beeauae  not  executed  in  tiie^moittier 

required  by  the  statute.  Here  the 
sole  attack  in  this  respect  is  that  the 
statutory  requirements  were  not 
met.  It  is  therefore  a  question  of 
what  tJie  above  statute  requires  and 
what  clone  in  this  instance. 
Where  the  signature  is  by  proxy,  as 
here,  the  statute  requires  that  it  be 
"by  some- person  by  .  his  direction." 

The  obviovs  con- 
struction of  "by  his 
direction"  is  that 
the  testator  shall  by  word  or  action 
cleariy  indicate  ,  to  the  proxy  a  de- 
.sire  to  have  his.  name  signed  to  the 
instrument.  The  statute  requires 
no  particular  expression  or  acts. 
Any  signifying  the  above  desire  suf- 
fice. St.  Louis  Hospital  Asso^.  v. 
Williams,  19  Mo.  609.  612.  Here 
the  testimony  is  that  the  testatrix, 
who  was  blind,  in  the  presMice  of  the 
two  witnesses  and  her  attorney,  who 
had  drawn  the  will,  sus^ested  that 
a  Mr.  Hamilton  be  requested  to  sign 
^for  her.  One  of  the  witnesses  en- 
^deavored  to  find  Mr.  Hamilton,  and 
'ascertained  tJiat  he  was  not  in  town, 
l^ere  was  then  some  discussion  be- 
tween the  attorney  and  testatrix,  re- 
sulting in  the  suggestion  that  Dr. 
¥'ord  be  called.  The  witnesses  are 
y^ot  clear  as  t6  the  details  of  this  dis- 
icussioif;  oqe  .of  them  stating  that 
the  attorney .  suggested  Ford,  and 
asked  the  testatrix  if  he  would  be 
acceptable;  the  other  stating  that 
either  the  attorney  or  the  testatrix 
made  the  suggestion.  Both  are 
dear  that  Dr.  Ford  was  acceptable, 
and  one  of  them  went  for  him  and 
brought  him.  Ford,  who  was  a  wit- 
.  neas  hostile  to  the  will,  testified  that 
he  had  no  knowledge  of  being 
wanted  to  sign  for  the  testatrix  un- 
til one  of  the  witnesses  came  for 
him ;  that  the  attorney,  in  the  pres- 
ence of  the  witnesses  and  testatrix, 
explained  that  he  was  wanted  to 
sign  her  name  to  a  paper  which  was 
her  will,  because  she  could  not  do 
so;  that  he  did  so  without  hesita- 
tion. Dr.  Ford  was  the  husband  of 
the  niece  of  the  testatrix,  who  was  a 
guest  in  their  home  at  the  time. 


There  can  be  ho*  question  Oiat  tXi 
four    men  under- 
stood there  in  her  ZuS.7V^^' 
presence    at  that 
time  that  Dr.  Ford  was  carrying  out 
the  wishes  of  the  testatrix.  We 
think  they  were  justified  in  so  be- 
lieving, and  that  the  statute  was  in 
that  respect  fuUy  met 

Wfi  are  not  impressed  by  the  con- 
tention that  it  was  necessary  for  the 
testatrix,  after  such  signature,  to 
acknowledge  the  paper  as  her  will  to 
the  witnesses.   Before  Mr.  Hamil- 
ton was  sought,  the  attorney  had, 
in  the  presence  of  _^u»^^i*4m- 
the         witnesses,  -iest- 
Bteted  to  testatrix 
that  he  had  her  will,  and  asked  if 
she  desired  the  two  persons  present 
to  witness  it  for  her,  to  which  she 
expressed  assent.    He  then  stated 
that,  as  she  was  blind,  it  would  be 
necessary  to  read  the  will.  This  he 
did  to  her  and  the  two  witnesses; 
testaMx  requesting  the  rereading 
of  that  portion  thereof  which  is  the 
cause  of  the  present  suit   It  was 
also  later  stated  in  her  presence  to 
Dr.  Ford,  when  he  c^une,  that  the 
instrument  was  her  will.  There  can 
be  .  no  doubt  that  everyone  present 
deiirly  understood  what  the  instro- 
ment  was,  and  all  but  Ford  had  just 
beard  its  contents.  It  is  difficult  to 
see  what  purpose  would  be  served 
■by  a  formal  declaration  by  testatrix 
after  signature,  unless  the  signature 
had  been  made  outside  her  presence, 
so  that  a  declaration  afterwards 
could  operate  as  an  adoption  there- 
of. 

The  final  contention  upon  this 
part  of  the  case  is  that  the  signa- 
tures by  Ford  and  the  two  witnesses 
were  not  in  the  "presence"  of  the 
testatrix  within  the  statutory  mean- 
ing. The  facts  are  that  there  were 
two  small  rooms  about  12  feet 
square,  connected  by  an  open  arch- 
way of  about  half  that  width;  that 
testatrix  was  in  one  room,  and  tibe 
signatures  were  written  on  a  dining- 
room  table  standing  3  or  4  feet  be- 
yond the  archway,  in  the  other 
room;  that,  1^  testatrix  had  ber 
eyesight,  she  could  have  seen  the  at- 
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where  she  waa  sitting,  aboat'  10  feet 
away.  Under  the  cuiniinstances  we 
think  the  tWo  rooms 
^St^iA  roeM-  were,  for  practical 
f^to?  purposes,  one.  Un- 

questionablT  the 
statute  would  have  been  satisfied, 
had  she  been  able  to  see.  No  case  in 
Missouri  has  directly 'defined  the 
statutory  **in  the  presence"  of  the 
testator.  In  two  cases  there  are 
obiter  statements  as  follows: 

'The  witnesses  must  subscribe 
their  names  in  the  presence  of  the 
testator,  in  order  that  they  may  not 
impose  a  different  will  on  him. 
.  .  ."  Cravens  v.  Faulconer,  28 
Mo.  19,  21. 

"Of  course,  the  word  'presence' 
necessarily  includes  knowledge  of 
the  act  and  acquiescence  thereto  up- 
on the  part  of  the  testator."  Bin- 
gaman  v.  Hannah,  270  Mo.  611,  628, 
194  S.  W.  281. 

The  prime  reason  for  requiring 
the  signatures  to  be  attached  in  the 
presence  of  the  testator  is  that  he 
may  have  knowledge  that  the  wit- 
nesses have  actually  signed  the  in- 
strument he  intends  as  his  will. 
Therefore  this  protection  is  ordi- 
narily afforded  when,  amj  only 
when,  the  witnesses  are  near  enough 
to  and  within  the  view  of  the  testa- 
tor for  him  to  gain  this  knovriedge 
by  observation.  But  how  can  this 
Imowledge  be  gained  by  a  blind  per- 
son? Such  a  one  has  to  rely  apon 
touch  and  hearing.  Together  they 
would  be  little  protection,  as  it 
would  be  easy  to  substitute  papers 
in  the  presence  of  a  blind  person 
without  his  knowledge.  There  is 
but  one  way  in  which  a  blind  person 
could  gain  that  security  which  the 
Btatute  easily  gives  a  normal  per- 
son. That  would  be  by  writing  his 
own  will,  signing  it  himself,  and 
having  it  witnessed,  all  without  let- 
ting it  leave  his  own  manual  posses- 
sion. This  would  mean  that  most 
blind  persons,  particularly  if  other- 
wise enfeebled,  through  lack  of  abO- 
ily  to  write,  or  through  failure  to 
exercise  the  above  excessive  degree 
of  caution,  could  not  make  a  valid 
wiU.  Surely  the  legislature  did  not 
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signatures  from   intend  by  a  provision  of  thia  char- 
acter to  debar  the  blind  from  mak- 


ing wills.  At  the  same  time,  there 
was  no  intention  to  except  the  wills 
of  blind  persons  from  the  statutoiy 
requirement 

The  statute  must  receive  a  ration- 
al, practical  construction,  which 
will  enable  reasonably  careful 
Mind  people  to  execute  wills.  The 
statutory  **pre8ence"  certainly  re- 
i]uires  as  much  in  the  case  of  a  blind 
testator  as  of  one  who  can  see. 
Does  it  require  more?  If,  it  does,  it 
must  require  at  least  that  the  testa- 
tor hear  the  act  of  writing  the 
signatures,  for  that  act  is  the  on^ 
one  covered  by  the  statute.  It  may 
be  cohsidered  that,  at  best,  all  that 
the  testator  could  know  by  ear 
would  be  that  someone  was  writing 
something  up<Hi  some  paper  near 
him ;  that  the  writing  of  a  signature 
involves  little  or  no  sound;  that 
ordinarily  careful  people  would 
rarely  think  to  witness  or  sign  wills 
80  close  to  the  testator's  ear  as  to 
remove  all  doubt  aa  to  his  having 
heard  it,  and  few  such  testators 
would  think  to  require  such;  that 
most  wills  are  made  in  middle  or  ad- 
vanced life,  when  the  bearing  is 
naturally  often  defective.  The  leg- 
islature's object  was  to  protect  tes- 
tatoxB  in  disposing  of  tiieir  prop- 
erty, not  to  make  it  impossible  or 
precarious  for  them  to  attempt  to 
do  so.  In  onr  judg-  ^ttmmH»m  •t 
ment,  the  riile  for  a  wui  mt  blia« 
blind  testator  is  the 
same  as  that  which  would  be  ap- 
plied to  him  if  he  had  sight.  The  ex- 
ecution of  the  will  now  involved 
complied  with  the  statute. 

The  claim  that  the  matter  of 
proper  execution  was  for  the  jury  is 
not  well  founded.    The  testimony 
was  emfflcieiit  and  undisputed.  It  is 
true  that  even  undisputed  testimony 
depends  upon  the  credibility  of  the 
witnesses  and  may  be  disbelieved. 
But  the  credibility  of  the  witnesses 
in  such  a  situation  , 
as  here  is  a  question  S?*^;?^- . 
primarihr  for  the  ^VSSS*' 
trial  iudge.  What- 
ever the  rule  ma^.  be  in  the  Mis- 
souri state  oourto,  the  rule  of  the 
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Federal  courts  is  that- the  court  will, 
by  direction,  pre- 
;i!«a.'*"  vent  a  verdict 
which  it  would  set 
aside  as  unsupported  by  substantial 
evidence.  McGuire  v.  Blount,  199 
V.  S.  142, 148,  50  L.  ed.  126,  ISO,  26 
Sup.  Ct.  Rep.  1. 

The  matter  of  testamentary  ca- 
pacity is  whether  the  testimony  here 
reveals  any  substantial  doubt  as  to 
this  testatrix  possessing  that  stand- 
ard of  mentality  required  by  the  set^ 
tied  adjudicated  rule  i&  Missouri 
The  entire  testimony  has  been  care- 
fully read  and  considered.  In  our 
judgment  it  establishes  beyond  sub- 
stantial question  the  capacity  re- 
quired by  the  Missouri  decisions. 
Southworth  v.  Southworth,  178  Mo. 
69,  78  S.  W.  129. 

*  A  careful  study  of  all  of  the  evi- 
dence reveals  no  substantial  testi- 
mony of  any  undue  influence. 
-  The  judgment  is  aflSrmed. 

Wade,  District  Judg^  dissenting: 
The  majority  opipion  announces: 
"In  our  judgment,  the  rule  for  a 
blind  testator  is  the  same  as  that 
which  would  be  applied  to  him  if  he 
had  Bight.  The  execution  ot  the  wiU 
now  involved  complied  with  the  stat- 
ute." 

With  this  statement  I  cannot 

agree.  The  statute  requires  that 
the  will  "shall  be  attested  by  two  or 
more  competent  witnesses  subscrib- 
ing their  names  to  the 'will  in  the 
presence  of  the  testator."  I  agree 
that  "the  statute  would  have  been 
satisfied,  had  she  [the  testatrix] 
been  able  to  see;"  but,  as  stated  in 
the  majority  opinion,  "the  prime 
reason  for  requiring  the  signatures 
to  be  attached  in  the  presence  of  the 
testator  is  that  he  may  have  knowl- 
edge that  the  witnesses  have  ac- 
tually signed  the  instrument  he  in- 
tends as  his  will.^  I  cannot  agree 
that  this  protection  against  possi- 
ble imposition  is  secured  by  having 
l^e  wfl]  attested  under  conditions 
which  would  bring  the  witnesses 
within  the  "presence"  of  the  testator 
if  able  to  see.  Not  that  a  more  strict 
requirement  would  absolutely  pre- 
clude every  possible  chance  for  sub- 


stitution of  some  other  document, 
but  that*  it  would  minimize*  so  far  as 
practicable,  such  opportunity. 

In  Calkins  v.  Calkins,  216  III.  458, 
1  L.R.A.(N.S.)  898,  108  Am.  St 
Rep.  288,  76  N.  E.  182,  the  supreme 
court  of  Illinois,,  expressing  the 
meaning  of  the  plurase  "in  the  pres- 
ence of,  Uie  testator"  says : 

"An  attBstataoD  is  not  in  the  ^e>- 
ence  of  the  testator**  although  the 
witnesses  are  in  the  same  room  ud 
close  to  him,  if  some  material  ob- 
stacle prevente  him  from  knowing 
of  his  own  knowledge,  or  pufuivng 
by  his  senses,  the.  act  of  attestation. 

"In  case  of  a  hlind  person,  his  will 
would  be  attested  in  his  presence  if 
the  act  was  brought  witmn  his  per- 
sonal knowledge,  through  the  medi- 
um of  other  senses.  But  whether  a 
person  is  blind  or  can  see,  an  attesta- 
tion is  certainly  not  in  his  presence 
if  he  has  no  conscious  personal 
knowledge  of  the  act,  and  is  merely 
told  that  it  has  been  performed  in 
another  room."  Drury  v.  ConneU, 
177  lU.  43,  52  N.  E.  368. 

In  Page  on  Wills,  §  214,  it  is  said: 

"  (a)  It  has  been  held  by  some  au- 
tiiorities  that  the  act,  if  done  so 
that  it  would  be  in  the  presence  of 
one  who.  could  see,  situated  in  the 
place  of  the  blind  person,  is  dime  ui 
the  presence  of  such  person. 

"(b)  A  safer  test,  and  one  in- 
dorsed by  the  better  line  of  author^ 
ities,  is  that  the  act  must  be  done  in 
such  proximity  to  the  blind  person 
that  he  ckn,  by  means  of  his  remain- 
ing senses,  know  what  is  being 
done." 

In  1  UnderhiU  on  Wills,  §  196,  io 
speaking  of  the  meaning  of  the  word 
"presence,"  it  is  said:  "In  order 
that  a  signing  shall  be  in  the  pres- 
ence of  the  testator,  in  the  atatutoir 
sense  ^f  the  word,  he  must  be  men- 
tally conscious  of  what  is  going  on 
aboiut  him.  He  must  have  the  power 
to  recognize  the  acts  of  the  wit- 
nesses, if  not  by  sight,  then  by  and 
through  the  avenue  of  some  other 
sense. " 

In  Ray  v.  Hill.  34  S.  C.  L.  (3 
Strobh.)  297,  49  Am..  Dec  647.  in 
speaking  of  the  cecity  of  a  falind 
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man  to  make  a  wUl»  the  court  says: 

"If  the  witnesses  to  the  will  of  a 
blind  man  attest  and  subscribe  the 
will  within  the  reach  of  the  testa- 
tor's remaining  senses,  when  he  is 
conscious  of  what  they  are  doing, 
and  may,  if  he  choose,  ascertain  that 
they  are  subscribing  the  saoie  will 
that  he  had  signed,  the  subscribing 
will  be  'in  the  presence  of  the  testa- 
•tor.'  " 

The  court  further  says :  "In  the 
case  of  a  Mind  man,  the  superintend- 
ing control  which,  in  other  cases,  is 
exercised  by  sight,  must  be  trans- 
ferred to  the  other  senses;  and  if 
they  are,  or  may,  at  his  discretion, 
be  made  sensible  that  the  witnesses 
are  subscribing  the  same  will  that 
he  had  signed,  I  should  think  it 
ought  to  suffice.  .  .  .  According 
to  the  evidence,  the  subscription  by 
the  witnesses  was  within  2  feet  of 
the  testator.  Robinson  says,  'I  think 
the  testator  knew  what  we  were  do- 
ing when  we  signed — he  might  have 
heard  the  scratching  of  the  pen.'  " 

It  is  solely  a  question  as  to  wheth- 
er or  not  the  blind  person  knows 
what  is  being  done.  Not  being  able 
to  see  what  is  being  done,  the  act 
must  be  done  in  such  proximity  to 
the  testator  that  he  "can  by  means  of 
his  remaining  senses"  have  a  knowl- 
edge of  what 'is  beihg  done.  His 
source  of  knowledge  need  not  neces- 
sarily be  his  bearing.  A  person  de- 
prived of  sight  has  a  certain  capac- 
ity for  "sensing*'  what  is  going  on 
about  him,  not  possessed  by  those 
who  see.  In  truth,  his  sense  of 
hearing,  so  far  as  movement  of  the 
pen  upon  the  paper  is  concerned, 
would  be  of  little  value  in  the  way  of 
protection.  Even  if  the  testator 
heard  the  scratching  of  the  pen,  it 
might  not,  in  my  judgment,  serve 
the  purpose  of  the  statute,  because 
such  sound  would  be  the  same, 
whether  the  witnesses  were  signing 
the  document  read  to  the  testator,  or 
a  substituted  document;  But,  if  the 
parties  are  in  close  proximity  to  the 
testator,  it  would  at  least  materially 
minimize  the  opportunity  to  substi- 
tute some  other  paper,  which  is  the 
main  purpose  of  the  requirement 
that  it  shall  be  in  the  presence  of  the 
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testator.  Such  substitution  could 
not  well  be  made  without  some 
movement  which  might  be  clearly 
discernible, — such  as  the  withdraw- 
ing of  another  document  from  the 
pockety  or  fromi  some  otiier  place; 
the  incident  of  delay  might  be  sug- 
gestive; the  movement  of  the  par- 
ties about  the  table  might  liave  some 
suspicious  significance;  and  if  the 
capacity  of  iSie  testator  to  "sense" 
these  things  failed  to  furnish  the 
protection  which  the  statute  con- 
templates, I  would  go  to  the  extent 
of  holding  that  a  document  must  be 
signed  upon  a  table  or  stand,  suf- 
ficiently close  to  the  testator,  so  that 
he  might  hold  his  hand  upon  the 
paper  during  the  attestation. 

If  t|he  statute  were  construed  to 
require  that  the  testator,  after  the 
reading  of  the  document,  should 
place  his  hand  upon  some  portion  of 
it  as  it  rested  upon  a  table' in  frqnt 
of  him  while  his  signature  was  be- 
ing written,  and  while  the  witnesses 
attached  their  signatiures,  it  wonld 
in  no  manner  furnish  an  obstacle  to 
the  execution  of  a  will  by  a  person 
deprived  of  sight.  It  would  be  as 
easy  to  execute  it  in  such  manner  as 
in  the  manner  shown  by  the  testi- 
mony in  t^is  case.  The  on^  burden 
it  would  put  upon  the  parties  would 
be  to  have  the  table  moved  to  the  tes- 
tator, or  have  the  testator  sit  at  the 
table  with  the  witilessefi.    ,    -  j  •  • 

X  am  afraid  that  the  rule  of  the 
majority  opinion  will  leave  the  blind, 
desiring  to  execute  a  will,  to  the 
mercy  of  designing  persons;  and 
inasmuch  as  this  establishes  a  rule 
of  law,  not  only  applicable  to  this 
case,  but  to  all  other  cases,  I  cannot 
concur  in  the  majority  opinion  upon 
this  point.  I  feel  that  at  least  it  was 
a  question  for  the  jury,  under 
proper  instructions  as  to  the  purpose 
of  the  statute,  to  determine  whether 
the  acts  done  were.'such  as  to  enable 
testatrix  to  be  conscious  of  such  acts 
in  sudi  detail  as  to  furnish  her  the 
protection  which  the  law  provides, 

I  concur  with  the  majority  in 
h<dding  that  the  "direction"  that 
Ford  attach  the  name  of  the  testa- 
trix to  her  will  was  prOvea,  bat  for 
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the  foregoing  rea'sons  I  do  not  be^ 
lieve  that  he  attached  such  signa- 
ture in  the  "presence"  of  testatrix. 

Assuming  (without  reference  to 
the  facts  in  this  case)  that  there  was 
a  conspiracy  to  substitute  a  will, 
there  would  not  be  the  slightest  diffi- 
culty in  slipping  a  spurious  docu- 
ment from  the  pocket  of  any  of  the 
parties  as  they  walked  from  the  tes- 
tatrix to  the  adjoining  room.  The 
act  of  such  substitution,  or  any  noise 
incident  thereto,  would  be  covered 
by  the  movement  of  the  parties 
across  the  floor.  I  think  it  is  fair  to 
assume  that  tiie  parpoae  of  the  stat- 
ute requiring  attestation  in  the  pres- 
ence of  the  testator  is  not  only  in- 


tended to  enable  the  testator  to 
know  what  is  being  done,  but  that  it 
contemplates  that  such  requirement 
may  be  a  restraint  upon  those  who 
might  be  inclined  to  perpetrate  such 
a  fraud.  The  psychology  of  the  mat- 
ter  must  not  be  overlooked. 

I  concur  in  the  conclusion  of  the 
majority  that  the  plaintiff  failed  to 
establish  by  the  testimony  that  teft; 
tatrix  lacked  testamentary  capacity. 

Petition  for  rehearing  denied. 

Petition  for  writ  of  certiorari  de- 
nied by  the  Supreme  Court  of  the 
United  States,  April  14,  1919  (249 
U.  S.  612,  68  L.  ed.  801, 89  Sup.  a 
Rep.  886). 
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L  TcBtamentary  capacity,  1416. 
II.  Signataiw  by  proxy,  1416. 
in.  Kiunrledge  of  eontenti,  1416. 
IV.  Attntfttkm  in  praanee  «f  tMUtor, 
1418. 

It  is  well  settled  at  the  common  law 
and  under  modem  statutes  that  testa- 
mentary capacity,  depending,  as  it 
does,  on  soundness  of  mind  and  mem- 
ory, is  not  affected  by  the  fact  that 
the  testator  is  blind.  King  v.  Berry 
(1871)  Ir.  Rep.  5  Eq.  309;  Davis  v. 
Rogers  (1866)  1  Houst.  (DeL)  44;  El- 
liott T.  Elliott  (1902)  8  Neb.  (Unof.) 
882,  92  N.  W.  1006;  Weir  v.  Fitzgerald 
(1851)  2  Bradf.  (N.  Y.)  42;  Re  Mc- 
Cabe  (1911)  75  Misc.  35,  134  N.  Y. 
Supp.  682;  Re  Pickett  (1907)  49  Or. 
127,  89  Pac.  377;  Wilson  v.  Mitchell 
(1882)  101  Pa.  495;  Ray  v.  Hill  (1848) 
84  S.  C.  L.  (8  Strobh.)  297, 49  Am.  Dee. 
647. 

"The  fact  that  testatrix  was  aged . 

and  deaf  .  .  .  and  was  also  blind 
does  not  render  her  incapable  of  mak- 
ing her  will.  A  blind  person  may 
make  a  will."  Re  McCabe  (1911)  76 
Misc.  ^6,  134  N.  Y.  Supp.  682,  supra. 

While  the  Roman  law  admitted  of 
but  a  limited  capacity  in  the  blind 
(see  dictum  in  Weir  v.  Fitzgerald 
(1851)  2  Bradf.  (N.  T.)  42),  the  civil 
kiw  was,  in  State  v.  Martin  (1847)  & 


La.  Ann.  667,  held  not  to  differ  from 
the  common  law,  the  court  sustaining 
in  that  case  the  will  of  Francois 
Xavier  Martin,  who  had  served  for 
thirty-one  years  on  the  supreme  bencb 
of  Louisiana,  during  the  last  eight 
years  of  which  time  Ke  was  totalb' 
blind. 

if.  StffWiture  fry  provy. 

It  is  held  in  the  reported  cue 
(Welch  v.  Ktist,  ante.  1409)  that « 
blind  person  may  have  his  will  signed 
for  him  by  another.  See  to  the  sime 
effect,  Picketfs  Will  (1907)  49  Or. 
127,  89  Pac.  377. 

HI.  Knotel&dge  of  eontenta. 

The  blindness  of  the  testator  over- 
throws the  presumption  otherwise 
arising  from  the  due  execution  of  a 
will  that  the  testator  knew  its  con- 
tents, and  casts  on  the  proponent  the 
burden  of  establishing  that  fact  Har- 
rison V.  Rowan  (1820)  3  Wash.  C.  C. 
580,  Fed.  Cas.  No.  6141;  Davis  t. 
Rogers  (1855)  1  Honst.  (DeL)  96: 
Day  V.  Day  (1831)  3  N.  J.  Eq.  549: 
Weir  V.  Fitzgerald  (1851)  2  Bradf. 
(N.  Y.)  42;  Re  McCabe  (1911)  76 
Misc.  35, 184  N.  Y.  Supp.  682.  And  see 
Dufanr  v.  Croft  (1840)  3  Moore,  P.C 
G.  136,  13  Eng.  Reprint,  69;  Harden 
T.  Hays  (1848)  9  Pa.  163;  Lewis  v- 
Lewis  (1821)  <  Serg.  ft  R.  (Pa.)  4M; 
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HeM'8  Appeal  (1862)  43  Pa.  78,  82 
Am.  Dec.  561.  Compare  Hemphill  v. 
Hemphill  (1830)  13  N.  C.  (2  Dev.  L.) 
291,  21  Am.  Dec.  331,  wherein  it  was 
said  that  it  will  be  presumed  that  the 
will  of  a  blind  testator  was  correctly 
read  to  him  before  execution. 

In  Day  v.  Day  (1881)  3  N.  J.  Eq. 
549,  supra,  the  court  said:  "So,  if  the 
testator  is  incapable  of  reading  the 
will,  whether,  the  incapacity  arise 
from  blindness,  sidEnesa,  or  any  other 
cause,  the  rule  is  the  same,  and  the, 
burden  of  proof  is.  thrown  on  the  per- 
son offering  the  will." 

In  Weir  v.  Fitzgerald  (1861)  2 
Bradf.  (N.  Y.)  42,  supra,  it  was  aaid: 
**The  statute  is  satisfied  by  the  sub- 
scription of  the  testator,  at  the  end 
of  the  will,  in  the  presence  of  two  wit- 
nesses, or  the  acknowledgment  of 
such  subscription;  the  testamentary 
declaration  of  the  testator;  and  the 
signature  by  the  witnesses,  of  their 
names  at  the  end  of  the  will^  at  the 
request  of  the  testator.  These  forms 
are  necessary,  but,  even  when  satis- 
fied by  the  evidence,  do  not  always  en- 
title  the  will  to  be  admitted  to  proof. 
Something- more  is  necessary  to  estab- 
lish the  validity  of  the  will,  in  cases 
where,  from  the  infirmities  of  the  tes- 
tator, hia  impaired  capacity,  or  the 
eirenipstancM  attending  the  traneac* 
tion,  the  usnal  inference  cannot  b« 
drawn  from  the  mere  formal  execu- 
tion. Additional  evidence  is  therefore 
required  that  the  testator's  mind  ac- 
eonqianied  the  will,  that  he  knew  what 
he  was  executing,  and  was  cognizant 
of  tl|s  ivoTiaitms  of  the  will.  I  think 
that  iaall  that  ought  to  be  required  in 
the  proof  of  the  will  of  a  blind  per- 
son." So  in  the  case  of  Re  McCabe 
(1911)  76  Misc.  35,  134  N.  Y.  Supp. 
682,  supra,  the  court  said:  "Such  a 
condition  as  that  of  testatrix  merely 
casts  upon  the  proponents  the  burden 
of  proving,  with  greater  particolariiy, 
that  the  paper  propounded  was  the 
conscious  act  of  a  free  and  capable 
testatrix,  and  that  no  imposition  was 
practised  on  her.  It  seems  to  me  that 
the  proponents  have  discharged  this 
burden  resting  upon  them  sufficiently 
in  this  cause.  That  the  proviaions  of 
the  will  were  dictated  by  testatrix  her- 


self, and  that  the  will  was  read  over 
to  her  before  execution,  is  established, 
and  it  is  not  contradicted." 

While  some  early  text-writers  were 
of  the  contrary  opinion,  it  is  well 
settled  that  the  will  of  a  blind  person 
is  valid  though  it  is  not  read  to  him 
at  the  time  of  its  execution.  It  is  suffi- 
cient if  he,  in  any  manner,  is  aware 
of  its  contents.  Edwards  v.  Fincham 
(1842)  4  Moore,  P.  C.  G.  198,  13  Eng. 
Reprint,  277;  Davis  v.  Rogers  (1855) 
1  Houst.  (DeL)  44;  Clifton  v.  Murray 
(1849)  7  Ga.  664.  60  Am.  Dec.  411; 
WSmpler  t.  Wampler  (1866)  9  Md. 
640;  Weir  v.  Fitzgerald  (1861)  2 
?radf.  (N.  Y.)  42;  Picketfs  Will 
C1907)  49  Or.  127,  89  Pac.  377;  Harles- 
ton  V.  Corbett  (1860)  46  S.  C.  L.  (12 
Rich.)  604;  Boyd  v.  Code  (1881) 
3  Leigh  (Va.)  32. 

Thus,  in  Clifton  v.  Murray  (1849) 
7  Ga.  564,  60  Am.  Dec.  411,  supra,  the 
court  said;  "This  case  is  narrowed 
down  to  a  single  point.  Wlten  a  tes- 
tator is  blinds  or  so  illiterate  as  not 
to  be  able  to  read  or  write,  is  it  indis- 
pensable to  the  validity  of  hia  will 
that  it  be  read  over  to  him,  at  the  time 
of  its  execution,  in  the  presence  of  the 
subscribing  witnesses  ?  Swinburne 
intimates  that  it  is.  He  -says  that  'a 
blind  man  may  make  his  testament  in 
writing,  provided  the  same  be  read 
over  b^ore  witaesaes,  and  in  their 
presence  acknowledged  by  the  testator 
for  his  will.  But  if  a  writing  were  de- 
livered to  the  testator,  and  he,  not 
hearing  the  same  read,  acknowledged 
the  same  for  his  will,  this  would  not 
be  sufficient;  for  it  may  be  tiutt,  if 
he  should  hear  the  same  read,  be 
would  not  acknowledge  the  same  to 
be  hia  will.'  Vol.  1,  p.  166.  This  may 
be  the  rule  of  the  civil  law;  it  would 
seem,  however,  never  to  have  been 
adopted  as  that  of  the  common  law. 
For  Lord  Coke  says :  'If  the  party  who 
should  deliver  the  deed  doth  not  re- 
quire it  to  be  read,  he  shall  be  bound 
by  it,  though  he  be  blind  or  illiterate/ 
Thoroughgood's  Case  (1684)  2  Coke, 
9,  76  Eng.  Reprint,  408,  6  Eng.  Bui. 
Cas.  202;  -Shulters  Case  (1611)  12 
Coke,  90,  77  Eng.  Reprint,  1866.  And 
Lord  Coke  goes  so  far  as  to  hold  that 
the  deed  is  good,  not  only  where  It  Is 
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presumed  that  it  was  read,  from  tiie 
contrary  not  appearing,  but  that  it  is 

„  £ood  where  the  contrary  doth  actually 
appear.  And  there  is,  we  apprehend, 
no  distinction  between  wills  and  deedtf, 
in  tiiis  particular.  ...  It  is,  after 
all,  an  issue  of  fraud;  and  the  ques- 
tion as  to  whether  or  not  the  testa- 
tor has  been  imposed  on  is  one  of  fact, 
to  be  left  to  the  jury.  And  the  cir- 
cumstance that  the  will  was  not  read 

*  will  be  weighed  by  them  in  coming 
to  a  conclusion.  We  cannot  get  our 
consent,  however,  to  lay  it  down  as  an 
inflexible  rule  of  law  that  the  validity 
of  the  instrument  depends,  in  every 
case,  upon  its  being  proved  that  it  was 
read  in  the  presence  of  the  witnesses 
previous  to  its  execution.  It  would 
deprive  liestators  of  the  privilege  se- 
cured to  them,  upon  sufficient  reasons, 
of  secreting  the  contents  of  testaments 
until  after  their  death,  in  order  to  in- 
sure  their  peace.  This  very  contro- 
versy shows  the  importance  and  neces- 
sity of  such  a  doctrine;  and  none 
stand  more  in  need  of  its  benefits  than 
this  class  of  persons;  for  none  are 
more  dependent  on  the  kindly  offices  of 
q^^s,-  _  And  how  -easy  it  would  be  to 
evade  the  rule,  even  if  it  were  estab- 
lished. A  party  intending  to  perpe- 
trate a  fraud  woald  have  it  in  his 
power  Just  as  easily  to  palm  a  falsely 
read  wlU  upon  the  testator,  as  one  that 
was  falsely  written." 

So,  in  Harleston  v.  Corbett  (1860) 
46  S.  C.  L.  (12  Rich.)  604,  it  was 
said:  "The  principle,  in  the  case  of 
a  blind  testator,  is  that  proof  is  com- 
petent  to  show  that  he  was  aware  of 
what  his  will  contained,  when  he  ex- 
ecuted  it.  The  mode  of  his  having  be- 
come cognizant  of  its  contents  is  not 
restricted;  any  proof  which  satisfac- 
torily shows  this  is  competent." 

The  communication  to  a  blind  tes- 
tator of  the  contents  of  his  will  is  no 
iHirtt'ef  the  execution,  and  according- 
ly need  not  be  done  in  the  presence  of 
the  subscribing  witnesses.  Long- 
champ  V.  Fish  (1807)  2  Bos.  &  P.  N. 
R.  415, 127  Eng.  Reprint,  690,  9  Revised 
Rep.  670;  Re  Menchinton  (1866)  New- 
found. Rep.  159;  Martin  v.  Mitchell 
(1869)  88  Ga.  882;  Hem^ll'v.  Hemp- 
hill (1829)  18  N.  C  (2  Dev.  L.)  291, 


21  Am.  Dec.  331;  Re  Mealey  (1876) 
11  Phila.  (Fa.)  161.  In  Longchamp 
V.  Fish  (Eng.)  supra,  it  was  said:  "In 
the  case  of  a  blind  man,  stronger  evi- 
dence would  be  required  than  the  mere 
attestation  of  signature;  bat  in  this 
case  there  was  that  stronger  evidence 
which  the  peculiarity  of  the  case 
seems  to  call  for.  In  the  course  of 
the  argument  sufficient  attention  has 
not  been  paid  to  the  distinction  be- 
tween what  shall  be  deemed  a  literal 
compliance  with  the  provisions  of  the 
statute  and  what  sufficient  proof  to  re- 
but any  imputation  of  fraud.  The 
question  of  fraud  is  for  the  jury  en- 
tirely, and  here  they  foond  the  will 
to  be  a  valid  will.  The  Lord  Chief 
Baron  was  of  that  opinion  at  the  trial, 
and  I  agree  with  him.  Great  incon- 
venience would  arise  from  any  rule  re- 
quiring the  wills  of  blind  men  to  be 
read' over  in  the  presence  of  the  at- 
testing witnesses,  nor  would  Uie  mere 
reading 'it  aloud  to  them  be  a  certain 
guard  against  fraud,  since  it  might 
be  read  falsely.  No  authorities  from 
the  civil  law  have  any  force  or  appli- 
cation in  this  case.'* 

In  Faulkner  v.  Faulkner  fl920]  2 
West  Week.  R.  (Can.)  307,  the  court 
sustained  a  will  signed  at  a  time  when 
the  testator  had  become  blind  from 
disease.  The  will  was  prepared  from 
instructions  given  by  him  to  his  solic- 
itor. It  was  held  that  it  was  sufficient 
if  he  accepted  the  will  in  the  belief 
that  it  conformed  to^fais  instructions, 
though  he  was  unaUe  to  read  it  in  or- 
der to  verify  that  fact. 

IT.  AneaUMon  In  presence  ef  testator. 

It  has  been  laid  down  in  some  cases 
that  in  the  'case  of  a  blind  person  it 
is  sufficient  if  the  witnesses  sign  in 
such  proximity  to  the  testator  that  lie 
can  discern  their  presence  by  tiie  ose 
of  his  remaining  senses.  Re  Ellred 
(1915)  170  N.  C.  153.  LJl.Aa9i6C. 
946,  86  S.  E.  1047,  Ann.  Caa.  1916D, 
788;  Ray  v.  Hill  (1848)  84  S.  G  L  (3 
Strobh.)  297,  49  Am.  Dec.  647;  Rey- 
nolds V.  Reynolds  (1843)  28  S.  C  (1 
Speers)  253,  40  Am.  Dec.  699. 

In  Ray  v.  Hill  (S.  C.)  supra,  it  was 
said:  ''In  the  case  of  a  blind  man,  the 
sniferiirtending  control  which,  in  other 
eases,  is  exercised  by  sight,  must  be 
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transferred  to  the  other  senses;  and 
if  they  are»  or  may»  at  his  discretion, 
be  made  sensible  that  the  witnesses 
are  subscribing  the  same  will  that  he 
had  signed,  X  should  think  it  ought  to 
suffice.  This  is  in  accordance  with  the 
charge  of  the  circuit  judge.  He  says 
the  question  submitted  to  the  jury  was, 
'whether  the  witnesses  attested  and 
subscribed  the  will  within  the  reach 
of  the  testator's  remaining  senses, 
when  he  was  conscious  of  what  th^ 
were  doing,  and  might,  if  he  chose, 
have  ascertained  they  were  subscribe 
ing  his  will.'  According  to  evi- 
dence the  subscription  by  the  witness- 
es was  within  2  feet  of.  the  testator. 
Robinson  says:  'I  think  the  tes- 
tator knew  what  we  were  doing  when 
we  signed, — he  might  have  heard  the 
scratching  of  the  pen/  Dickson  says 
the  signing  was  'so  near  that  the  tes- 
tator must  have  been  aware  of  what 
we  were  doing.'  'He  did  not  touch 
them,  but  be  .might  easily  have  done 

80.'  " 

In  the  case  of  Re  AUred  (N.  C.) 
supra,  it  appeared  that  the  will  of  a 
blind  man  was  signed  by  him  and  was 
then  placed  on  a  table  in  the  same 
room,  and  there  subscribed  by  the  wit- 
nesses, their  backs  being  to  the  testa- 
tor. It  was  held  that  the  witnesses 
signed  "in  the  presence"  of  the  testa- 
tor. 

In  Riggs  V.  Riggs  (1883)  135  Mass. 
238,  46  Am.  Rep.  464,  the  court  said, 
obiter:  *Tt  is  true  that  it  is  stated,  in 
many  cases,  that  witnesses  are  not  in 
the  presence  of  a  testator  unless  ^hey 
are  within  his  sight;  but  these  state- 
ments are  made  with  reference  to  tes- 
tators who  can  see.  As  most  men  can 
see,  vision  is  the  usual  and  safest  test 
of  presence,  but  it  is  not  the  only  test. 
A  man  may  take  note  of  the  presence 
of  another  by  the  other  senses,  as 
hearing  or  touch.  Certainly,  if  two 
blind  men  are  in  the  same  room,  talk- 
ing together,  they  are  in  each  other's 
presence.  If  two  men  are  in  the  same 
■  room,  conversing  together,  and  either 
<or  both  bandage  ot  close  thtir  eyes, 
\hey  do  not  cease  to  be  in  each  other's 
)prfesence.  In  England,  where  the  tend- 
ency of  the  courts  has  been  to  construe 
the^^  statute  with  great  strictness,  it 
has  always  been  held  that  a  blind  man 


can  make  a  valid  will,  although,  of 
course,  he  cannot  see.  If  he  is  sensible 
of  the  presence  of  the  witnesses 
through  the  other  senses.  Piercy's 
Goods  (1845)  1  Rob.  Eccl.  Rep.  (Eng.) 
278;  Fincham  v.  Edwards  (1842)  3 
Curt.  Eccl.  Rep.  (Eng.)  fiS.  It  would 
be  against  the  spirit  of  our  statutes  to 
hold  that,  because  a  man  is  blind,  or 
because  he  is  obliged  to  keep  his  ^to 
bandaged,  or  because,  by  an  injury)  he 
is  prevented  from  nsing  his  sight,  he 
is  deprived  of  the  right  to  make  a  wiU.  > 
The  statute  does  not  make  the  test  of 
the  validity  of  a  will  to  be  that  the 
testator  must  see  the  witnesses  sub- 
scribe their  names;  they  must  sub- 
scribe 'in  his  presence;'  but  in  cases 
where  he  has  lost  or  cannot  use  his 
sense  of  sight,  if  his  mind  and  hear- 
ing are  not  affected,  if  he  is  sensible 
of  what  is  being  done,  if  the  witness- 
es subscribe  in  the  same  room  or  in 
such  close  proximity  as  to  be  within 
the  line  of  vision  of  one  in  his  posi- 
tion who  could  see,  and  within  his 
hearing,  they  subscribe  in  his  pres- 
ence." See  to  the  same  effect  the  dic- 
tum in  Calkins  v.  Calkins  (ld05)  216 
IIL  468,  1  L.RJl.<N.S.)  SOS,  108  Am. 
St.  Rep.  288,  quoted  in  the  dissenting 
opinion  in  ti»  reported  case  (VnELCH 
V.  KiRBY,  ante,  1409). 

A  more  liberal  rule  is  laid  down  in 
the  reported  case  (Welch  t,  Kbby). 
The  will  involved  In  that  case  was 
signed  by  a  blind  testatrix,  and  then 
signed  by  the  witnesses  in  an  adjoin- 
ing room,  'separated  from  that  in 
which  the  testatrix  was  by  an  open 
archway.  The  testatrix  sat  about  10 
feet  from  the  .table  on  which  the  will 
was  signed,  and  if  she  had  had  her 
Bight,  ahe  could  have  seen  the  witness- 
es sign.  It  is  held  that  the  will  was 
pn^erly  executed,  the  court  saying 
that  the  rule  requiring  signature  in 
the  presence  of  the  testator  is  satis- 
fied by  a  signing  which  would  be  good  , 
in  the  case  of  a  person  having  sight. 

A  like  holding  was  made  in  Piercy's 
Goods  (Eng.)  supra,  wherein  it  ap- 
.peared  that  the  will  of  a  blind  person 
was  subscribed  by  the  witnesses  on  a 
table  in  an  adjoining  room,  which  was 
Tfslble  Uurougli  an  open  door  from  the 
bed  on  which  the  tiBstatrix  lay. 

W.A.«. 
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UNION  DBY  GOODS  COMPANY,  Plff.  in  Err^ 

V, 

GEORGIA  PUBLIC  SERVICE  CORPORATION. 

.       United  States  Supreme  Court— Janvmy  7,  il0i9. 

(248  U.  S.  S72,  63  L.  ed.  309,  89  Sup.  Ct  Rep.  117.) 

Constltntioiial  law  —  due  process  of  law  —  impairinfir  contract  obBgatkoB 
—  rate  regulations. 

1.  Reasonable  rates  for  electric  light  and  power,  prescribed  by  a  state 
in  the  exercise  of  Its  police  power,  througb  tiie  instrumentality  of  a  nil- 
road  commission,  are  not  repugnant  to  the  contract  or  due  process  of  lav 
clauses  of  the  Federal  Constitution  merely  .because,  if  given  effect,  tbty 
will  supersede  the  rates  designated  in  a  private  contract  between  the  elec- 
tric light  company  and  a  customer,  entered  into  prior  to  the  making  of  the 
order  by  the  commission. 

[See  note  on  this  question  beginning  on  page  1423.] 

— j^lce  power  —  contract  ri^ts.        is  appropriately  declared  and  dribed 
'  2.  Private  contract  rights  must  yield    and  the  two  conflict, 
to  the  public  welfare  where  the  latter       [See  6  B.  C.  L.  199.] 


Error  to  the  Supreme  Court  of  the  State  of  Georgia  to  review  a  decree 
aifirming  a  decree  of  the  Superior  Court  for  Bibb  County  refusing  to 
enjoin  defendant  from  charging  increased  rates  for  electoic  light  and 
power,  as  fixed  by  the  siate  Railroad  Commission.  Affirmed. 
The  facts  are  stated  in  the  <vinion  of  the  court* 


Messrs.  R.  Douglas  Feagl^  Rndolidi 
a,  Winbcrly,  and  OUvor  fi,  Hancod^ 
for  plaintiff  in  error: 

The  contnwt,  being  valid  yttm  it  was 
nuuK  could  not  be  impaired  or  de- 
stroyed by  any  subse^ent  action  of 
the  legislature  the  Railroad  Commls- 
aion,  or  the  courts. 

Chicago  T.  Sheldon,  9  Wall.  50,  19  L. 
ed.  694;  White  t.  Hart,  13  Wall.  646, 
20  L.  ed.  685;  Debnaa  v.  Merchants* 
Mut.  Ins.  Co.  14  WaU.  670.  20  L.  ed. 
760;  Detroit  v.  Detroit  Citizens'  Street 
R.  Co.  184  U.  S.  368,  46  L.  ed.  692,  22 
Sup.  Ct.  Rep.  410;  Minneapolis  v. 
Minneapolis  Street  R.  Co.  216  U.  S.  417, 
54  L.  ed.  269,  80  Sup,  Ct.  Rep.  118; 
DHL  Mun.  Corp.  5th  ed.  §  1326;  New 
Orleans  Gaslight  Co.  v.  Louisiana  Light 
&  H.  P.  &  Mfg.  Co.  115  U.  S.  650,  29 
L.  ed.  516,  6  Sup.  Ct.  Rep.  262;  New 
Orleans  Waterworks  Co.  v.  Rivers,  116 
tJ.  S.  674,  29  L.  ed.  626,  6  Sup.  Ct  Rep. 
273;  Vickaburg  v,  Vicksburg  Water- 
works Co.  206  U.  S.  497,  61  L.  ed.  1166, 
27  Sup.  Ct  Rep.  762;  Bridge  Proprs.  v. 
Hoboken  Land  &  Improv.  Co.  1  WaU. 
116,  17  L.  ed.  671 ;  Binghamton  Bridge, 
3  WaU.  61,  IS  L.  ed.  137;  Eoshkonong 
V.  Burton,  104  U.  S.  668,  26  L.  ed.  886; 


Farrington  v.  Tennessee^  95  U.  S.  679. 
24L.ed.658;  Bronson  v.  Kinxie,  1  Hov. 
311, 11 L.  ed.  143 ;  St  Tammany  Water- 
'  works  Go.  V.  New  Orleans  Watenmfa 
Co.  120  U.  S.  64^  80  L.  ed.  668. 7  Sap. 
Ct  Rep.  406. 

'  Messrs.  Roland  Blli^  CL  A.  GhiimoR, 
and  Thomas  W.  Harwra.  for  defmd- 
ant  in  error: 

Constitutional  restraints  upon  the 
impairment  of  the  obligation  of  eon- 
tr»C!ts  do  not  prevent  tiie  state  frooi 
exercising  such  powers  as  are  necessai? 
in  the  exercise  of  its  sovereign  right  to 
protect  the  lives,  health*  morals,  com- 
fort and  general  welfare  of  the  public, 
though  contracts  previously  entered 
into  between  individuals  ntay  thereby 
be  affected. 

Union  Dry  Goods  Co.  v.  Georgia  Pb1>- 
Serv.  Corp.  142  Ga.  841,  L.RJL1916E, 
358,  83  S.  E.  946;  Railroad  GommiS' 
Bion  V.  Louisville  ft  N.  R.  Co.  140  Gs. 
817,  L.RJ^191&E,  902.  80  S.  £.  327. 
Ann.  Cas.  1916A,  1018;  Hudson  Coontr 
Water  Co.  v.  McCarter,  209  U.  S.  349. 
S67,  62  L.  ed.  828,  832.  28  Sup.  Ct  ^ 
.529, 14  Ann.  Cas.  660;  Armour  Paeking 
■  Co.  V.  United  States,  209  U.  S.  56,  52 
L.  ed.  681,  28  Sup.  Ct  Rep.  428;  Loais- 
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Tille  ft  N.  R.  Co.  HotUcQT,  219  U.  S. 
467,  66  L.  ed.  297,  34  L.B.A.(N.9.)  671, 
81  Sup.  Ct  Rep.  265;  Dawwm  v.  Daw- 
son Teleph.  Co.  137  Ga.  62,  72  3.  E.  608 ; 
Maaisaalt  .T.  Springs,  199  U.  S.  473, 
480^  60  U  ed.  274,  278,  26  Sup.  Ct  Rep. 
127. 

Freedom  of  contract  Is  a  qualified  and 
not  an  absolute  right 

Chicago,  B.  &  Q.  R.  Co.  v.  McGuire^ 
219  U.  S.  649,  56  L.  ed.  328,  31  Sup.  Ct 
Rep.  269. 

Unless  regulations  respecting  the 
pursuit  of  a  lawful  trade  or  business 
are  so  utterly  unreasonable  and  ex- 
travagant in  their  nature  and  purpose 
that  the  property  and  personal  ris^ts 
of  the  citizens  are  unnecessarily,  and 
in  a  manner  wholly  arbitrary,  inter- 
fered with  or  destroyed  without  due 
process  of  law,  they  do  not  extend  be- 
yond the  power  of  the  state  to  pass, 
and  they  form  no  subject  for  Federal 
interference. 

Gundling  v.  Chicago,  177  U.  S.  188, 
44  L.  ed.  725,  20  Sup.  Ct  Rep.  633. 

Jfr.  Justice  Claxke  delivered  the 
opinion  of  the  court: 

The  Georgfia  Public  Service  Cor- 
poration and  the  Union  Dry  Goods 
Company,  both  corporations  organ- 
ized under  Georgia  law  and  doins: 
business  in  Macon,  on  July  18, 1912, 
contracted  together  in  writing  for 
the  term  of  five  years,  the  former  to 
supply  electric  light  and  power  to 
the  latter,  which  agreed  to  pay  stip- 
ulated rates  for  the  service. 

The  contract  was  performed  for 
almost  two  years  until  in  April,  1914, 
when  the  dry  goods  company  refused 
to  pay  a  bill  for  service  rendered  dur- 
ing March,  in  which  a  rate  higher 
than  that  of  the  contract  was 
charged^  The  service  corporation 
claimed  that  this  rate  was  author- 
ized and  required  by  an  order  of  the 
Railroad  Commission  of  Georgia,  en- 
tered after  investigation  and  hear- 

Soon  thereafter  the  dry  goods 
company  commenced  this  suit  to 
compel  specific  performance  of  Its 
contract,  which  had  three  years  yet 
to  run;  to  enjoin  the  service  corpora- 
tion from  charging  the  higher  rate, 
and  from  executing  a  threat  to  cut 
it  oflF  from  a  supply  of  electricity,  be- 
cause of  failure  to  pay  the  increased 
rate. 


The  trial  cdurt  and  the  supreme 
c6urt  of  Georgia  both  held  agamst 
the  claims  of  the  dry  goods  company, 
and  the  case  is  here  for  review  on 
writ  of  error. 

Hie  order  of  the  Raihoad  Com- 
mission of  Georgia,  entered  on  Feb- 
ruaiy  24, 1914,  reads: 

"Ordered:  That  on  and  after 
March  1, 1914,  and  until  the  further 
order  of  the  Commission,  the  follow- 
ing schedule  of  rates  shall  be  the 
maximum  schedule  of  rates  to  be 
charged  by  the  Georgia  Public  Serv- 
ice Corporation." 

Then  follow  the  rates  compkdned 
of. 

No  opinion  was  rendered  in  this 
case,  but  on  the  same  date,  in  pre- 
scribing the  same  rates  in  a  proceed- 
ing instituted  by  the  Macon  Rail- 
way &  Light  Company,  also  of  Ma- 
con, the  Commission  said: 

"The  rates  prescribed  herein  are, 
hi  the  opinion  of  the  Commissidn,  at 
this  time  just  woA  reasonable.  We 
have  no  power  to -compel  the  com- 
pany to  accept  less,  except  as  im- 
plied in  the  power  to  prevent  unlaw- 
ful discrimination.  ...  All 
special  rates,  whether  in  the  form  of 
contracts  or  definite  periods,  or  in- 
formal, in  excess  of  these  prescribed 
rates,  are  illesal." 

Of  the  several  claims  pressed  in 
the  argument,  we  need  notice  only 
two :  That  the  obligation  of  the  con- 
tract of  July  18, 1912,  was  impaired, 
and  that  the  plaintiff  in  error  was 
deprived  of  its  property  without  due 
process  of  law,  by  the  decision  of  the 
supreme  court  of  Georgia,  holding 
that  the  rates  prescribed  by  the 
Railroad  Commission  were  valid  and 
superseded  those  of  the  contract  be- 
tween the  parties. 

.Long  prior  to  the  contract  of  1912 
the  Railroad  Commiasion  was  given 
jurisdiction  over,  and  power  to  reg- 
ulate, the  rates  of  electric  light  and 
power  companies,  by  statutes  in 
form  not  greatly  different  from 
those  of  many  other  states,  and  since 
no  reason  is  assigned  for  assailing 
their  validity,  other  than  the  re- 
sult in  this  case,  they  must  be  ac- 
cepted as  valid  laws. 

As  we  have  seen,  the  rates  pre- 
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scribed  by  the  Ck^mmiflsion  were 
declared  by  it  to  be  reasonable  and 
the  service  company  was  given  au- 
thority to  chaixQ  them.  The  plain- 
tiff in  error  did  not  aaa&ct  in  its 
pleadings,  or  oflfer  evidence  tending 
to  prove,  that  these  Commission 
rates  were  unreasonable,  but  com- 
plained only  that  they  were  higher 
than  the  contract  rates,  and  for  this 
reason,  it  argued,  that  to  give  effect 
to  the  order,  as  the  state  supreme 
court  did,  violated  the  provisions  of 
the  Constitution  referred  to. 

The  presumption  of  law  is  in 
favor  of  the  validity  of  the  order, 
and  the  plaintiff  in  error  did  not 
deny,  as  it  could  not  miccessfully, 
that  capital  invested  in  an  electric 
light  and  power  plant  to  supply  elec- 
tricity to  the  inhabitants  of  a  city  is 
devoted  to  a  use  ia  which  the  public 
has  an  interest  which  justifies  rate 
regulation  by  a  state  in  the  exercise 
of  its  police  power.  Munn  v.  Illinois, 
94  U.  S.  113,  24  L.  ed.  77;  Budd  v. 
New  York,  143  U.  S.  617.  36  L.  ed. 
247,  4  Inters.  Com.  Rep.  45,  12  Sup. 
Ct.  Rep.  468;  German  Alliance  Ins. 
Co.  V.  Lewis,  233  U.  S.  389, 407, 58  L. 
ed.  1011, 1020.  LJEU1.1915C,  1188,34 
Sup.  Ct.  Rep.  612. 
.  Thus  it  will  be  seen  that  the  case 
of  the  plaintiff  in  error  is  narrowed 
to  the  claim  that  reasonable  rates, 
fixed  by  a  state  in  an  appropriate  Ex- 
ercise of  its  police  power,  are  invalid 
for  tile  reason  that,  if  given  ^ect, 
they  will  supersede  the  rates  desig- 
nated in  the  private  contract  be- 
tween the  parties  to  the  suit,  entered 
into  prior  to  the  making  of  the  or- 
der by  the  Railroad  Conunission. 

Except  for  the  seriousness  with 
which  this  claim  has  been  asserted 
and  is  now  pursued  into  this  court, 
the  law  with  respect  to  it  would  be 
regarded  as  so  settled  as  not  to  mer- 
it further  discussion. 

That  private  contract  rights  must 
yield  to  the  public  welfare,  where 
the  latter  is  appro- 
priately  declared 

rirtir**"**'*"*  defined  and  the 
two  conflict,  has 
been  often  decided  by  this  court. 
Thus,  in  Manigault  v.  Springs,  199 
U.  S.  473.  480,  50  L.  ed.  274.  278,  26 


Sup.  Ct  R».  127,  it  was  declared 
that: 

It  is  the  settled  Uw  of  this  court 
tiiat  the  interdiction  of  statutes  im- 
pairing the  obligation  of  contracts 
does  not  prevent  the  state  from 
[properly]  exercising  such  powers 
.  .  .  for  the  general  good  of  the 
public,  though  contracts  previously 
entereid  into  between  individuals 
may  thereby  be  affected." 

This  on  authority  of  many  cases 
which  are  cited. 

In  Hudson  County  Water  Co.  v. 
McCarter,  209  U.  S.  349.  357,  52  L. 
ed.  828,  832, 28  Sup.  Ct.  Rep.  629, 14 
Ann.  Cas.  560,  it  is  said  that : 

"One  whose  rights,  such  as  they 
are,  are  subject  to  state  restriction, 
cannot  remove  them  frozh  the  power 
of  the  state  by  making  a  contract 
about  them.  The  contract  wOl  carry 
with  it  the  infinnity  of  the  subject- 
matter." 

In  Louisville  &  N.  R.  Co.  v.  Mott- 
ley,  219  U.  S.  467,  482.  55  L.  ed.  297. 
303. 34  LJIA.(N.S.)  671. 31  Sup.  Ct 
Rep.  265,  this  is  quoted  with  sp- 
proval  from  Legal  Tender  Cases.  12 
Wall.  457.  650.  651,  20  L.  ed.  287, 
211,  312,  viz.: 

"Contracts  must  be  understood  as 
made  in  reference  to  the  possible  ex- 
ercise of  the  rightful  authority  of 
the  government,  and  no  obligation 
of  a  contract  can  extend  to  the  de- 
feat of  legitimate  government  au- 
thority." 

In  Chicago,  B.  &  Q.  R.  Co.  v.  Mc- 
Guire,  219  U.  S.  567,  55  L.  ed.  338, 
31  Sup.  Ct.  Rep.  259,  it  is  said: 

"There  is  no  absolute  freedom  to 
do  as  one  wills  or  to  contract  as  one 
chooses.  The  guaranty  of  liberty 
does  not  withdraw  from  legislative 
supervision  that  wide  department  of 
activity  which  consists  of  the  mak- 
ing of  contracts,  or  deny  to  govern- 
ment the  power  to  provide  restric- 
tive safeguards.  Liberty  implies  the 
absence  of  arbitrary  restraint,  not 
immunity  from  reasonable  regula- 
tions and  prohibitions  imposed  in  the 
interests  of  the  community." 

In  Atlantic  Coast  Line  R.  Co.  v. 
Goldsboro.  232  U.  S.  548,  558,  58  L. 
ed..  7.21,  726,  34  Sup.  Ct  Rep.  364, 
the  court  said: 
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"It  is  settled  that  neither  the  'oon- 
tracf  clause  nor  the  *due  process' 
clause  has  the  effect  of  overridinff 
the  power  of  the 
state  to  establish  all 
regulations  that  are 
reasonably  neces- 
sary to  secure  the 
healthy  safety,  good  order,  comfort, 
or  general  .welfare  of  the  commu- 
nity ;  that  this  power  can  neither  be 
abdicated  nor  bargained  away,  and  is 
inalienable  even  by  express  grant; 
and  that  all  contract  and  property 
rights  are  held  subject  to  its  fair 
exercise." 

And  in  Rail  ft  River  Coal  Co. 
Ohio  Industrial  Commission,  236  U. 
S:  S38,  349,  59  L.  ed.  607»  615,  85 
Sap.  Ct  Rqp.  359,  the  state  of  the 


law  upon  the  subject  is  thus  aptly 
described : 

"This  court  has  so  often  affirmed: 
the  right  of  the  state  in  the  exercise 
of  its  police  power  to  place  reason- 
able restraints,  like  that  here  in- 
volved, upon  the  freedom  of  con- 
tract, that  we  need  only  refer  to 
some  of  the  cases  in  passing." 

These  decisions,  a  few  from  many 
to  like  effect,  should  suffice  to  satisfy 
the  most  skeptical  or  belated,  inves- 
tigator that  the  right  of  private  con- 
tract must  yield  to  the.  exigencies  of 
the  public  welfare  when  determined 
in  an  appropriate  mann^  by  the  au- 
thority of  the  state,  and  the  judg- 
ment of  the  Supreme  Court  ol 
Georgia  must  be  affirmed. 


ANNOTATTON. 
Power  of  state  to  change  private  contract  rates  for  pvUic  nflBHes. 


I.  Scope  and  introduction,  1428. 
n.  Statements  and  grounds  of  rale: 
a.  In  general,  1424. 
'  b.  Police  power,1427. 
III.  Illustrations: 

a.  General  statement,  1430. 

'I.  Scope  and  fntroduoMon. 

The  question  herein  considered  is, 
as  indicated  by  the  above  title,  the 
right  to  "change"  private  contract 
rates.  Assuming  the  validity  of  such 
contracts  in  their  inception,  the  ques- 
tion arises  whether  the  state  may  con- 
stitutionally change  the  rate.  And 
this  question  is,  of  course,  quite  dis- 
tinct from  the  question  of  the  original 
validity  of  the  contract. 

The  question  of  the  power  of  pub- 
lic service  commissions  to  increase 
franchise  rates  is  treated  in  annota- 
tions to  Salt  Lake  City  v.  Utah  Light 
&  Traction  Co.  3  A.L.R.  730,  and  Vir- 
ginia-Western Power  Co.  v.  Com.  ante, 
1148.  The  question  treated  in  the 
present  annotation  is  somewhat  anal- 
ogous to  that  considered  in  those  an- 
notations, except  that  in  this  note 
cases  of  private  contracts  only  are  in- 
cluded. Contracts  between  public 
Utilities  and  municipalities  are  gener- 
ally excluded.    As  shown  by  the  an- 


ni.! — eontiniied. 

h.  Gas  and  elaetrie  contracts,  14S0. 

c  Railroad  coatraets,  1433 

4.  ^reet  raihroad  contraets,  14S6. 

e.  Tdephone  contracts,  1436. 

f .  Water  rate  contract,  1480. 

g.  Miscellaneous,  1437. 

notations  referred  to,  it  is  generaHy 
held,  with  a  few  exceptions,  that  mu- 
nicipalities have  not  been  delegafted 
authority  to  make  contracts  with  pub- 
lic utilities  beyond  the  power  of  pub- 
lic service  commissions  to  increase 
without  the  municipality's  consents 
And  in  some  of  the  cases  within  the 
scope  of  the  present  annotation  it  has 
been  suggested  that  the  same  rule 
should  be  applied,  as  to  the  power  of 
the  state  to  change  the  contract  rate 
where  the  contract  is  with  a  private 
corporation  or  individual,  as  where  it 
is  with  a  municipality. 

Thus,  in  Kansas  City  Bolt  &  Nat  Co. 
V.  Kansas  City  Light  &  P.  Co.  (1918) 
275  Mo.  S29,  204  S.  W.  1074,  the  court, 
in  holding  that  a  contract  subsequent- 
ly entered  into  between  an '  electric 
utility  and  a  private  corporation,  for 
the  furnishing  of  electricity  at  speci- 
fied rates,  was  superseded  by  a  hi^er 
rate  schedule  fixed  by  the  Public 
Service  Commission,  cited  cases  in  that 
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state  holding  that  rates  in  eontraeta 
between  public  utilities  and  manici-' 
palities  were  subject  to  revision  by 
the  state,  and  said  that  "no  valid  rea- 
son can  be  stated  why  a  rate  contract 
entered  into  between  a  private  manu- 
facturing corporation  and  a  public 
service  corporation  .  .  .  would  not 
(if  permitted  to  stand)  be  just  as 
much  an  abridgment  of  the  rate-mak- 
ing power  of  the  state  as  would  a 
rate  contract  between  a  municipality 
and  such  public  service  corporation." 

And  in  considering  the  question 
whether  the  constitutional  provision 
against  impairment  of  contracts  pre- 
vented interference  by  a  Public  Serv- 
iefr  Commission  with  ^sting  rate  con- 
tracte  with  public  utilities,  the  court 
in  Ohio  &  G.  Smelting  ft  Ref.  Co.  v. 
Public  Utilities  Commission  (1920)  — 
Colo,  — ,  P.U.R.1920D,  197,  187  Pac 
1082,  said:  "We  have  heretofore  de- 
cided this  question  as  to  contracts  en- 
tered into  by  municipalities  in  rela- 
tion to  rates  to  be  charged  by  pubUc 
utilities,  as  affected  by  the  after«8- 
serted  power  of  the  state.  Denver  ft 
S.  P.  R.  Co.  V.  Englewood  (1916)  62 
Colo.  229,  4  A.L.R.  966.  P.U.R.1916E. 
134,  161  Pac.  151.  But  a  careful  re- 
view of  the  authorities  leads  us  to  the 
conclusion  that  this  rule  as  to  the 
after^sserted  exercise  of  the  police 
power  applies  equally  in  the  case  of 
conlxaets  relating  to  a  public  service 
as  between  persons  and  corporations." 

There  is  no  difference  in  principle, 
the  court  said  in  Ijeiper  v.  Baltimore  ft 
P.  R.  Co.  (1918)  252  Pa.  328,  P.U.^ 
1919C,  897,  105  AtL  551,  in  referring 
to  the  state's  power  to  modil^  con- 
tract rates  wif^  public  utilities,  be- 
tween a  contract  with  a  borough,  with 
a  corporation,  or  with  an  individual. 

In  the  annotations  above  referred  to 
on  the  question  of  the  power  of  pub- 
lic service  commissions  to  increase 
franchise  rates,  it  is  said  l^at  the  de- 
cisions do  not,  in  general,  necessarily 
determine  whether  the  state  may  con- 
fer on  municipalities  power  to  contract 
with  utilities  for  rates  which  cannot, 
during  the  period  of  the  contract,  be 
increased  by  the  state  without  the  mu- 
nicipality's consent  And  it  should  be 
observed  that  the  cases  in  the  present 


annotation  do  sot  generally  support 
the  proposition  that  a  legislature  nuy 
not  expressly  authorise  private  rate 

contracts  with  public  utilities  for  a 
limited  period,  which  it  may  not  abro- 
gate during  that  period.  Thus,  in 
Raymond  Lumber  Co.  v.  Raymond 
Light  ft  Water  Co.  (1916)  92  Wash. 
330,  LJI.A.1917G,  674,  P.U.R.1916F. 
487,.  169  Pac.  188,  the  caaxU  in  holding 
that  a  private  contract  for  water  rates 
was  subject  to  change  by  the  Public 
Service  Commission,  although  the  con- 
tract was  valid  when  made,  and  was  in 
existence  when  the  Public  Service 
Commission  Law  was  enacted,  stated 
that  had  the  legislature  expressly  au- 
thorised the  contract  for  rates  which 
were  reasonable  and  for  a  limited  tinu. 
and  the  contract  had  been  made  in 
pursuance  of  such  authorisation,  a  dif- 
ferent question  would  be  presented,  on 
w)iich  no  opinion  was  then  expressed. 

So,  the  court  in  Limoneira  Co.  v. 
Railroad  Commission  (1917)  174  Cal. 
232,  P.U.R.1917D,  183,  162  Pac.  1033, 
in  holding  that  a  discriminatory  water 
contract  might  be  annulled  by  the 
state  Railroad  Commission,  stated  that 
the  uniform  course  of  the  decisions 
of  the  United  States  Supreme  <)ourt, 
on  questions  similar  in  principle,  pre- 
cluded any  claim  that  the  exercise  by 
the  state  of  the  power  thus  to  affect 
existing  contract  rates  impaired  the 
obligation  of  contracts  within  the 
meaning  of  the  Federal  Constitution, 
but  limited  its  statement  with  the  ob- 
servation that  it  was  speaking,  of 
course,  of  a  situation  such  as  that  pre- 
sented, where  the  state  could  not  be 
held,  as  matter  of  fact,  to  have  sur- 
rendered to  the  utili^,  by  something 
tantamount  to  a  contract,  any  portion 
of  this  regulatory  power. 

it.  8tat0menta  and  grounds  of  rale. 

«.  In  fftfnarat. 

It  is  quite  generally  held  that  rate 
regulations  do  not  unconstitutionally 
impair  existing  contracts  between  pub- 
lic service  corporations  and  consum- 
ers. As  before  stated,  this  does  not 
mean,  necessarily,  that  the  state  may 
not  authorize  the  making  of  a  eon- 
tract  with  a  public  utility  for  a  limited 
period,  vrith  which  it  could  not  inter- 
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fere  withoot  ancoastitutloiuil  impAlr- 
ment  of  contracts,  but  it  dees  mean 
that  such  authorization  has  not  been 
generally  given,  and  that  private  con- 
tracts with  such  utilities  are  regarded 
as  entered  into  subject  to  reserved  aU' 
thority  in  the  state,  under  the  poUee 
power  or  express  stotute  (ur  constitu- 
tional provision,  to  modify  the  con- 
tract rate  in  the  interest  of  the  public 
welfare.  Modification  of  the  rates  is, 
of  course,  generally  made  through  the 
delegation  of  power  to  the  various 
state  public  service  commissions.  The 
following  cases  support  the  doctrine, 
above  indicated,  that  the  state  may. 
change  private  contract  rates  with 
public  utilities,  without^  unconstitu- 
tional impairment  of  contracts: 

United  States.— Union  Dry  Goods 
Co.  V.  Geobgia  Public  Service  Corp. 
(reported  herewith)  ante,!^;  Knox- 
ville  Water  Co.  v.  Knoxville  (1903) 
189  U.  S.  434,  47  L.  ed.  887,  23  Sup. 
Ct  Rep.  531 ;  Portland  R.  Light 
A  P.  Co.  V.  Railroad  Commission 
<1913)  229  U.  &  897,  67  L.  ed.  1248, 
3S  Sup.  Ct.  Rep.  820,  affirming  (1910) 
56  Or.  468,  105  Fac.  709,  109  Pac  273; 
Producers'  Transp.  Co.  v.  Railroad 
Commission  .(1920)  251  U.  S.  228, 
P.U.R.1920C,  674,  64  L.  ed.  — ^  40  Sup. 
Ct.  Rep.  181;  Lanning  v.  Osborne 
(1896)  76  Fed.  819;  Portland  R.  Light 
A  P.  Co.  V.  PortUnd  (1912)  200  Fed. 
890.  See  also  St.  Joseph  Gas  Co.  v. 
Barker  (1916)  248  Fed.  206. 

Califocnia.— Pinney  &  B.  Co.  v.  Los 
Angeles  Gas  A  E.  Corp.  (1914)  168 
CaL  12,  L.R.A.1916C,  282, 141  Fac.  620. 
Ann.  Cae.  1915D,  471;  Southern  P. 
Co.  V.  Spring  Valley  Water  Co.  (1916) 

178  Cal.  291,  L.R.A.1917E,  680,  159 
Pac.  865  (rule  recognized) ;  Limoneira 
Co.  V.  Railroad  Commission  (1917)  174 
Cal.  232,  P.U.R.1917D,  183,  162  Pac. 
1033.  See  also  Henrici  V.  South  Feath- 
er Land  A  Water  Go.  (1917)  177  Cal. 
442, 170  Pac.  1136  (rule  implied) ;  and 
Allen  V.  Railroad  Commission  (1918) 

179  Cal.  68,  8  A.L.R.  249.  P.U.R.1919A, 
398,  175  Pac.  466,  petition  for  writ  of 
certiorari  denied  in  (1919)  249  U.  S. 
601,  63  L.  ed.  797,  89  Sup.  Ct.  Rep.  269. 

Colorado.— Ohio  &  C.  SmeKing  A 
Ref.,Go.  V.  Public  Utilities  Cknnmisaion 
9  A.L.R.— 90. 


(1920)  —  Colo.  — ,  P.UJt.l920D,  197, 
187  Fac.  1082. 

Georgia. — ^Union  Dry  Goods  Co.  v. 
(Georgia  Pub.  Service  Corp,  (1914)  142 
Ga.  841,  L.R.A.1916E,  358,  83  S.  E.  946. 
later  appeal  in-  (1916)  145  Ga.  658.  89 
S.  E.  779,  which  is  affirmed,  ante,  1420. 

Maryland.  —  Yeatman  v.  Towers 
(1915)  126  Md.  613,  P.U.R.1916E,  811, 
96  Atl.  158. 

Michigan. — Grand  Rapids  &  I.  R.  Co. 
V.  Cobbs  &  Mitchell  (1918)  203  Mich. 
133,  168  N.  W.  961. 

Minnesota. — Seaman  v.  Minneapolis 
&  R.  River  R.  Co.  (1914)  127  Minn. 
180,  149  N.  W.  184. 

Mfssoail— Fulton  v.  Public  Service 
Commission  (1918)  275  Mo.  67,  204 
S.  W.  386;  Kansas  City  Bolt  &  Nut  Co, 
V.  Kansas  City  Light  &  P.  Co.  (1918) 
275  Mo.  529.  204  S.  W.  1074.  See  also 
Oak  Grove  Home  Teleph.  Ck>.  v.  Round 
Prairie  Teleph.  Co.  (1919)  —  Mo.  App. 
— ,  209  S.  W.  662. 

Nebrafllu.— McCook  Irrig.  &  Water 
Power  Co.  V.  Burtless  (1915)  98  Neb. 
141,  L.R.A.1915D,  1205,  P.U.R.1915C, 
587,  162  N.  W.  334.  See  also  Fitzger- 
ald V.  Fitzgerald  &  M.  Conatr.  Co. 
(1894)  41  Neb.  374,  59  N.  W.  838. 

New  Jersey. — Edison  Storiige  Bat- 
tery Co,  V.  Public  Utility  Comrs.  (1919) 
98  N.  J.  L.  301,  P.U.R.1920B,  284,  108 
Atl.  247. 

New  York.— Buffalo  East  Side  R.  Co. 

r.  Buffalo  Street  R.  Go.  (1888)  111  N. 
Y.  132, 2  L.R.A.  384, 19  N.  E.  63;  Onon- 
daga Grolf  &  Country  Club  v.  Syracuse 
A  Suburban  R.  Go.  (1916)  96  Misc. 
218,  P.U.R.1916F.  640, 160  N.  Y.  Supp. 
698. 

Ohloi. — Chillicothe  v.  Logan  Natural 
Gas  &  Fuel  Co.  (1900)  8  Ohio  N.  P.  88, 
11  Ohio  S.  &  C.  P.  Dec.  24. 

Oklahmna. — See  Durant  v.  Consum- 
ers* Light  &  P.  Co.  (1918)  —  Okla. 
P.UJU1919C,  46,  177  Pac.  361  (con- 
tract to  furnish  electricity  at  specified 
rate  by  purchaser  of  municipal  light- 
ing plant) . 

Oregon. — Portland  R.  Light  &  P.  Co. 
V.  Railroad  Commission  (1909)  B6  Or. 
468, 105  Pac.  709, 109  Pac.  278,  affirmed 
in  (1918)  229  U.  S.  397,  67  L.  ed.  1248, 
38  Sup.  Ct  Rep.  820. 

Peonsylvanla.— Leiper  v.  Baltimore 
ft  P.  R.  Co.  (1918)  262  Pa.  828,  P.U.R. 
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1919C,  897,  106  AU.  661;  Schaper  v. 
Cleveland  &  E.  R.  Co.  (1919)  265  Pa. 
109,  P.U.R.1920B.  406.  106  Atl.  407. 

Teias.  — ^  Soathwestern  Teleg.  & 
Telepb.  Co.  v.  Dallas  (1910)  —  Tex. 
Civ.  App.  — ,  131  S.  W.  80,  reversed  on 
other  grounds  in  (1911)  104  Tex.  114, 
334  S.  W.  321. 

Vemont. — See  Fitzsrerald  v.  Grand 
Trunk  R.  Co.  (1891)  63  Vt  169,  18 
L.R.A.  70,  8  Inters.  Com.  Rep.  6S8.  22 
AtL  76. 

Washington. — Raymond  Lumber  Co. 
V.  Raymond  Light  &  Water  Co.  (1916) 
92  Wash.  330,  L.R.A.1917C.  B74,  P.U.R. 
1916F,  437, 169  Pac.  183. 

West  Virginia.— United  Fuel  Gas  Co. 
V.  Public  Service  Commission  (1914) 
73  W.  Va.  571,  80  S.  E.  931 ;  Mill  Creek 
Coal  &  Coke  Co.  v.  Public  Service  Com- 
mission (1919)  —  W.  Va.  — ,  7  A,L.R. 
1081,  P.U.R.1920A,  704,  100  S.  E.  557. 

Wiscostin. — Minneapolis,  St  P.  ft 
S.  Ste.  H.  R.  Co.  V.  Henaaha  Wooden 
Ware  Co.  (1914)  169  Wis.  ISO,  L.R.A, 
1915F,  732,  160  N.  W.  411, 

Generally,  the  authorities  expressly 
base  their  decisions  on  the  police  pow- 
er. See  II.  b,  infra.  Further  explana- 
tions or  .statements  of  grounds  of  the 
decisions  which  do  not  expressly  men- 
tion this  power  are  heVe  indicated. 

In  holding  that  private  contract 
rates  for  water  for  irrigation  purposes 
must  yield  to  state  regulation  of  such 
rates,  the  court,  in  Lanning  v.  Os- 
borne (1896)  76  Fed.  819,  said:  "As 
the  water  in  question,  from  the  mo- 
ment the  appropriation  became  effec- 
tive, becune  charged  with  a  public 
use,  it  was  not  in  the  power  of  either 
the  corporation  making  the  appropria- 
tion, or  of  the  consumers,  to  make  any 
contract  or  representation  that  would 
at  all  take  away  or  abridge  the  power 
of  the  state  to  fix  and  regulate  the 
rates.  All  persons  are  presumed  to 
know  the  law*  and  those  who  bought 
lands  from  the  complainant  corpora- 
tion upon  its  representations  that 
water  for  irrigation  would  be  fur- 
nished at  the  annual  rate  of  $3.50  an 
acre,  or  otherwise  acted  or  contracted 
with  reference  to  such  rates,  must  be 
held  to  have  known  that  the  Constltu- 
tio^  conferred  upon  the  legislature  the 
power,  and  made  it  its  duty,  to  pre- 


scribe the  manner  in  which  such  r^ 
should  be  established." 

If,  as  ia  the  case  last  cited,  then 
is  in  existence,  at  the  time  the  con- 
tract is  made,  an  express  statute  or 
constitutional  provision  authorizing 
regulation  of  rates  by  a  utility  com- 
mission, or  otherwise,  the  contract  u 
regarded  as  entered  into  in  view  of 
this  express  provision  of  law.  This 
has  doubttess  been  the  case  in  a  nam- 
ber  of  the  decisions  not  «xprss8ly  re- 
ferring to  such  prOviai<ma.  As  re- 
ferring to  such  rapress  provisions,  see 
the  following  cases  under  III.  infra: 
.Armour  Packing  Co.  v.  United  States 
(1908)  209  U.  &  66,  62  L.  ed.  681.  28 
Sup.  Ct.  Rep.  428;  Limoneira  Co.  v. 
Railroad  Commission  (1917)  174  CaL 
282,  P.UJL1917D.  183,  162  Pac.  1033; 
Leavitt  V.  Lassen  Irrig.  Co,  (1909)  157 
Cal.  82,  29  L.R.A.(N.S.)  213,  106  Pac. 
404;  Kansas  City  Bolt  ft  Nut  Co.  v. 
Kansas  City  Light  ft  P.  Co.  (1918)  276 
Mo.  529.  204  S.  W.  1074 ;  Durant  v.  Cot- 
sumers'  Light  ft  P.  Co.  (1918)  —  Oklt. 
— ,  P.U.R.1919C,  46, 177  Pac.  861. 

The  basis  of  the  rule  is  thus  stated 
in  Mill  Creek  Coa!  ft  Coke  Ca  v.  Pub- 
lic Service  Commission  (1919)  —  W. 
Va.  — ,  7  A.L.R.  108»,  P.U.R.1920A, 
704,  160  S.  E.  667:  "Sur«ly  it  is  in 
th*  interest  of  public  convenience  and 
of  the  gener^  welfare  that  rates  of 
public  utilities  be  snbjoot  to  regula- 
tion, both  as  a  proteetimi  against  ex- 
tortionate charges,  and  at  the  sane 
time  for  the  purpose  of  safeguarding 
to  a  utility  so  restricted  a  reasonable 
return  upon  its  investment.  It  must 
of  course,  be  recognized  that  a  pe- 
culiar sanctity  Inheres  in  contracts  en- 
tered into  between  parties  competent 
to  contract,  and  that  the  obligations 
thereby  imposed  will  not  lightly  be 
disturbed.  But  the  same  policy  that 
forbids  to  a  utility  total  freedom  of 
action  likewise  limits  the  extent  to 
which  contracts  with  a  ntili^  will  be 
rMOgnised,  when  the  public  need  ne- 
cessitates a  partial  or  total  annulment 
The  duty  of  the  utility  to  subordinate 
its  right  of  control  over  rates  in  the 
interest  of  the  public  welfare  is  bal- 
anced by  a  corresponding  duty  on  the 
part  of  individuals  contracting  with 
luch  utility,  to  subordinate  their  rights 
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of  contract  to  tbe  riame  public  wel- 
fare." 

"The  overwhelming  weight  of  judi- 
cial opinion  in  thia  country/'  it  was 
said  in  Ohio  &  C.  Smelting  ft  Ref.  Co. 
V.  Public  Utilities  GomAiiBsion  (1920) 
—  Colo.  — ,  P.U.R.1920D,  197, 187  Pac. 
1082,  is  that  "the  constitutional  inter- 
diction of  statutes  impairing  tiie  obli- 
gations of  contracts  does  not  prevent 
the  state  from  properly  exercising 
Ruch  powers  as  are  vested  in  it  for 
the  promotion  of  the  common  weal,  or 
as  are  necessary  for  the  general  good 
of  the  public,  tJiough  contracts  previ- 
ously entered  into  between  individuals 
may  thereby  be  affected."  I 

And  in  denying  the  contention  that 
a  municipal  ordinance  reducing  water 
rates  impaired  the  obligation  of  ex- 
isting contracts  between  the  water 
compu^  and  its  consumers,  the  court 
in  Knoxvllle  Water  Co.  v.  Knoxville 
■  (190S)  189  U.  &  434,  47  L.  ed.  887,  23 
Sup.  Ct.  Rep.  531,  said:  "But  such  con- 
tracts, of  course,  were  made  by  it  sob- 
i«ct  to  whatever  power  the  city  pos- 
sessed to  modltr  ntes.  The  company 
cottld  not  Uke  away  that  power  by 
nmking'  sach  eontract8,"*-<lting  New 
Orleans  v.  New  Orleans  Waterworks 
Co.  (1891)  142  tr.  S.  79,  91,  92,  85  L. 
ed.  943,  947,  948,  12  Sup.  Ct.  Rep.  142, 
and  Browne  v.  Turner  (1900)  176 
Maas.  15,  56  N.  E.  969. 

was  said  also,  in  Minneapolis,  St. 
P.  ft  S.  Ste.  M.  R.  Co.  V.  Menasha  Wood- 
en Ware  Co.  (1914)  159  Wis.  130, 
L.R.A.1915F.  732,  150  N,  W.  411,  that 
the  power  to  regulate  rates  of  com- 
mon carriers  is  a  sovereign  power  of 
the  state;  that  every  contract  made  as 
to  such  rates  with  a  corporation  au<- 
thorized  to  contract  witii  reference 
thereto  is  made  with  the  knowledge 
of,  and  subject  to,  the  right  of  the 
state  at'  any  time  to  resume  the  exer- 
cise of  such  sovereign  power;  and  that 
the  legislative  right  to  supersede  it 
is  as  clear  as  though  it  were  written 
into  the  contract  itself,  for  the  law 
implies  it. 

In  St.  Joseph  Gas  Co.  v.  Barker 
(1917)  243  Fed.  206,  the  rule  was  re- 
garded as  indisputable  that,  notwith- 
standing contracts  between  parties 
engaged  in  producing,  famishing,  or 


transporting  public  utilities,  reason- 
able charges  only  will  be  allowed  as 
against  the  public.  The  rule  was  in- 
voked by  a  public  service  commission 
in  fixing  rates  charged  consumers  for 
gas  by  a  distributing  company  which 
had  a  contract  with  a  producing  com- 
pany for  gas  at  a  certain  rate. 

Contracts  concerning  interstate 
transportation  must  be  regarded  as 
made  upon  the  basis  and  with  the  un- 
derstanding that  changes  in  the  law 
applicable  to  them  mfty  be  made  by 
Congress,  and  there  is  no  vested  right 
in  the  law'as  it  exists  at  the  time  they 
are  made.  Fitzgerald  v.  Grand  Trunk 
R.  Co.  (1890)  63  Vt.  169,  18  L.R.A.  70, 
3  Inters.  Com.  Rep.  633,  22  AtL  76. 

The  reported  case  <  Union  Dry 
Goods  Go.  v.  GeOiuha  Pub.  Sesvice 
Corp.  ante,  1420)  is  cited  with  approv- 
al in  Producers  Transp.  Gow  Rail- 
road Commission  (1920)  261  U.  S.  229, 
64  Lu  ed.  — ,  P.U.R.1920C,  574,  40  Sup. 
Ct.  Rep.  181,  where  tiie  court  laid 
down  the  rule  that  "a  common  carrier 
cannot,  1^  making  contracts  for  future 
transportation,  or  by  mortgaging  its 
propMty  or  i^sdging  its  income^  pre- 
vent  or  pos^one  the  eExertion  by  tlie 
state  of  the  power  to  regulate  tbe  car- 
rier's rates  and  practices.  Nor  doee 
the  contract  clause  of  the  Constitution 
interpose  any  obstacle  to  the  exertion 
of  that  power." 

h.  Police  power. 

See  tlNTON  Dry  Goods  Co.  v.  Georgia 
Pub.  Service  Corp,  (reported  here- 
with) ante,  1420. 

The  police  power,  as  before  stated, 
is  generally  regarded  as  the  basis  of 
the  decisions  holding  that  the  state 
may  modify  private  rate  contracts  with 
public  utilities.  And  the  clause  in  the 
Federal  Constitution,  forbidding  the 
passage  of  laws  impairing  the  obliga- 
tion of  contracts,  it  has  been  said,  is 
not  applicable  to  legislation  within  the 
scope  of  the  police  power.  Raymond 
Lumber  Co.  v.  Raymond  Light  &  Water 
Co.  (1916)  92  Wash.  330,  L.R.A.1917C, 
674,  P.U.R.1916F,  437,  159  Pac  133. 

Contracts  upon  subjects  which  are 
within  the  police  power,  even  though 
valid  when  made,  must  be  taken  to 
have  been  entered  into  in  view  of  the 
continuing  power  of  the  state  to,  con- 
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trol  the  rat«8  to  be  charged  by  public 
service  corporations.  Ibid. 

The  police  power  of  the  state  is  Im- 
partial between  a  public  utUI^  and 
those  contracting  with  it,  requiring 
both  to  surrender  rights  for  the  gen- 
eral weal.  Mill  Creek  Coal  &  Coke  Co. 
V.  Public  Service  Commission  (1919) 
—  W.  Va.  — ,  7  A.L.R.  1081,  P.U.R, 
3920A,  704,  100  S.  E.  B57. 

In  holding  that  railroad  rate  json- 
tracts  were  subject  to  change  by  the 
subsequently  created  Railroad  Com- 
mission, the  court,  in  Portland  R. 
Light  &  P.  Co.  V,  Railroad  Commission 
(1910)  66  Or,  468,  105  Pac.  709;  109 
Pac.  273,  affirmed  in  (1913)  229  U.  S. 
897,  67  L.  ed.  1248.  83  Sup.  Ct.  Rep. 
Q20,  said  that  a  grant  by  the  legisla- 
ture to  a  corporation  at  authority  to 
onploy  the  right  of  oninent  domain 
necessarily  implies  a  reservation  of 
the  police  power  to  regulate  the  meas- 
ure of  compensation  which  is  reason- 
able; and  that  if  a  carrier  could,  by  a 
contract  stipulating  for  the  continu- 
ance of  a  specified  rate,  prevent  any 
interference  with  such  agreements,^  by 
invoking  the  law  against  impaimMut 
of  contract  obligations,  it  would  there- 
by become  superior  to  the  legislature, 
which  doctrine  would  never  be  ac- 
knowledged by  the  courts. 

And  in  holding,  that  a  rate  higher 
than  that  fixed  by  contract  with  a  pub- 
lic utility  could  not  be  enjoined,  where 
the  higher  rate  bad  been  authorized 
by  the  Public  Service  Commission,  and 
that  it  was  immaterial  whether  the 
contract  was  for  an  indeterminate  or 
a  determinate  period,  the  court  in  Lei- 
per  V.  Baltimore  &  P.  R.  Co.  (1918) 
262  Pa.  328.  P.UJ(.1919C,  897, 105  Atl. 
661.  said:  .  "Where  the  rights  of  in- 
dividuals under  a  contract  which 
would  otherwise  be  perfectly  valid  are 
in  confiict  with  the  'general  well-being 
of  the  state,'  the  rights  of  the  individ- 
uals must  give  way  to  the  general  wel- 
fare. It  therefore  follows  that  when, 
as  in  this  case,  the  parties  enter  into 
a  contract  with  a  public  service  cor- 
poration relating  to  rates,  they  are 
presumed  to  have  done  so  with  the 
knowledge  that  the  right  of  the  state 
to  exercise  this  police  power  in  the 
future  is  expressly  reserved,  and  that, 


where  the  common  weal  and  the  inter- 
ests otthe  public  demand  that  the  pro- 
visions of  the  contract  thus  entered 
Into  shall  b«  modified,  it  can  be  done 
without  any  violation  of  the  provision 
of  the  Constitution  of  the  United 
States,  with  reference  to  the  impair- 
ment of  the  obligation  of  contracts.  A 
public  service  company  is  granted  its 
franchise  by  the  state,  so  that  it  may 
properly  and  efficiently  serve  its  peo- 
ple. This  KtKUt  is  made  subject  to  the 
reserved  power  of  the  commonwealth 
to  supervise  and  regulate  the  exercise 
of  the  franchise,  and,  in  the  case  .of 
rates,  to  increase  or  decrease  them  aa 
the  public  interest,  as  distinguished 
from  mere  private  interest,  may  de- 
mand.'* 

The  reported  case  (Union  Dbt 
Goods  Co.  v.  Gbobcoa  Pub.  Sbkvigs 
COBF.  ante,  1420)  is  cited  and  followed 
in  Hill  Creek  Coal  &  Coke  Co.  v.  Pub- 
lic Service  Commission  (1919)  —  W. 
Va.  — ,  7  A.L.R.  1081.  P.U.R.1920A. 
704,  100  S.  E.  667,  where  the  rule  is 
laid  down  that  private  contract  rates 
must  yield  to  the  public  welfare^  when 
the  latter  is  appropriately  declared 
and  defined,  and  th^^iwo  confiict '  This 
case  goes  farther  tlun  the  Union  Dxt 
Goods  C^.  Case,  however,  in  that  the 
contracts  in  question  were  entered 
into  before  the  Public  Service  Com- 
mission Act  was  Miacted.  and  it  was 
contended  that  therefore  the  contract 
rates  stood  on  a  higher  plane  than 
those  of  subsequent  date,  and  that  the 
Public  Service  Ck»mnilssion  could  not 
interfere  with  such  rates  without  un- 
constitutional impaihnent  of  contract 
obligations.  In  reply  to  this  conten- 
tion, the  court  said:  'To  adopt  such  • 
a  holding  would  be  to  permit  private 
contracts  to  dispossess  the  state  of  a 
portion  of  its  police  power,  where  the 
statute  enacted  pursuant  to  that  pow- 
er was  subsequent  to  such  contracts. 
That  would  result  in  discrimination  of 
the  worst  type,  when  the  service  ren- 
dered by  a  utility  is  required  by  law 
to  be  without  discrimination.  The 
Commission  might  authorize  a  rate 
which,  according  to  its  estimate,  would 
yield  a  reasonable  return,  but  those 
who  were  so  fortunate  as  to  possess 
contracts  with  the  utility  would  be 
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entirely  without  the  scope  of  such  or- 
der, and  would  pay  for  the  service  at 
a  rate  lower  than  is  paid  by  those  sub- 
ject to  the  Commission's  order.  The 
resulting  difference  between  the  esti- 
mated and  actual  yield  would  neces- 
sarily be  made  up  by  a  still  higher 
rate,  to  be  paid  by  those  not.  holding 
such  contracts.  In  other  words,  the 
effect  would  be  to  recognize  -the  con- 
tract action  of  individuals  as  of  su- 
perior dignity  to  the  police  power  of 
the  state,  a  result  tantamount  to  a  de- 
nial of  sovereignty  in  the  state  in  the 
exercise  of  one  of  its  most  sacred  and 
sovereign  powers." 

See  also  the  following  eases  under 
III.  infra,  in  which  the  court  ea^ress- 
ly  refers  to  the  police  power  as  a 
ground  of  the  decision:  Hite  v.  Cin- 
cinnati, L  &  W.  R.  Co.  (1918)  284  IlL 
297,  119  N.  E.  904;  Grand  Rapids  &  L 
R.  Co.  V.  Ck>bb8  ft  Mitchell  (1918)  203 
Mich.  188,  168  N.  W.  961;  HcCook 
Irrig.  &  Water  Power  Co.  Bnrtlesa 
(1915)  98  Neb.  141,  L.R.A.1915D,  1206. 
P.U.R.191BC,  B87,  152  N.  W.  884;  Buf- 
falo East  Side  R.  Co.  v.  Buffalo  Street 
R.  Co.  (1888)  111  N.  Y.  132.  2  L.RA. 
384.  19  N.  E.  68;  Onondaga  Golf  ft 
(}oantry  Club  v.  Syracuse  &  Suburban 
R.  Co.  (1916)  96  Misc.  218,  P.UJL 
I916F,  640, 160  N.  Y.  Supp.  698;  Unit- 
ed Fuel  Gas  Co.  v.  Public  Service  Com- 
mission (1914)  78  W.  Va.  571,  80  S.  E. 
931. 

On  facts  not  within  the  scope  of  the 
note,  the  rule  is  laid  down  in  Erie  R. 
Co.  V.  Public  Utility  Comrs.  (1916) 
89  N.  J.  L.  57,  98  Att  18,  affirmed  in 
(1917)  90  N.  J>  U  678,  108  AtL  1062, 
that  "any  contract  that  a  railroad  cor- 
poration is  empowered  by  the  state  to 
enter  into  is  made  subject  to  the  fu- 
ture exercise  by  the  state  of  its  police 
power,  and  hence  the  obligations  of 
such  contrsctB  are  not,  in  a  constitu- 
tional  sense,  impaired  by  such  future 
legislation." 

And  although  involving  contracts 
between  municipalities  and  water  coni- 
paniea,  attention  is  called  to  the  state- 
ments in  Re  Guilford  Water  Co.'s  Serv- 
ice Rates  (1919)  —  Me.  — ,  P.U.R. 
1920C,  S68, 108  Atl.  446,  and  Re  Sears- 
port  Water  Co.  (1919)  —  Me.— .P.U.R. 
I920C.  847.  108  Atl.  452,  which  are 


broad  enough  to  include  contracts 
made  by  such  utilities  with  private  in- 
dividuals or  corporations.  In  the  lat- 
ter case,  it  was  said  that  all  contracts 
relating  to  the  public  service  are  en- 
tered into  in  contemplation  of  the  ex- 
ercise of  the  state's  regulatory  powers 
whenever  the  public  interests  may  re- 
quire, and  that  no  vested  rights  can 
gained  by  contract,  or  otherwise, 
as  against  the  proper  exercise  of  the 
police  powers  of  the  state.  And  in 
the  former  case,  the  court  laid  down 
the  rule  that  contract  rights  whieh  af- 
fect the  public  safety  and  welfare 
must  yield  to  that  which  Is  essential 
tc  the  general  good;  and  that  the  legis- 
lature, in  the  exercise  of  the  police 
power,  is  unrestricted  by  the  provi- 
sions of  contracts  between  individuals 
or  corporations,  or  between  individuals 
.  and  municipal  corporations. 

So,  in  Fulton  v.  Public  Service  Com- 
mission (1918)  276  Ma  67,  204  S.  W. 
886,  a  case  involving  the  question  of 
the  validity  of  an  order  of  a  Public 
Service  Commission  increasing  fran- 
chise telephone  rates,  the  court,  in 
reply  to  the  contention  that  the  rights 
of  individual  subscribers  were  in- 
volved, stated  that  this  suggestion  was 
answered  by  the  rule  that  individuals 
cannot  abridge  the  police  power  by 
contracts  ihade  under  an  ordinance 
subject  to  revision  under  that  power; 
that  all  such  contracts  necessarily  are 
made  in  contemplation  of  the  state's 
power  to  fix  rates. 

A  case  frequently  cited  in  the  au- 
thorities on  the  present  question,  al- 
though not,  on  its  facts,  within  the 
scope  of  the  note,  is  Manigault  v. 
Springs  (1906)  199  U.  S.  478,  60  L.  ed. 
274»  26  Sup.  CL  Rep.  127,  in  which  the 
court  said:  "It  is  the  settled  law  of 
this  court  that  the  interdiction  of 
fitatutes  impairing  the  obligation  of 
contracts  does  not  prevent  the  state 
from  exercising  such  powers  as  are 
vested  in  it  for  the  promotion  of  the 
common  weal,  or  are  necessary  for 
the  general  good  of  the  public,  though 
-contracts  previously  entered  into  be- 
tween individuals  may  tiiereby  be  af* 
feeted.  This  power,  which,  in  its  vari- 
ous ramifications,  is  known  as  the  po- 
lice power,,  is  an  exercise  of  the  sov- 
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ereign  right  of  the  goTemment  to 
protect  the  liveSf  health,  morals,  com- 
fort, and  general  welfare  of  the  peo- 
ple, and  ia  paramount  to  any  rights 
under  contracts  between  individuals." 

III.  niuatratiotu. 
a.  General  atatement. 

The  following  cases  show  the  ^pli- 
cation of  the  rules  above  stated,  under 
various  circumstances.  But  no  at- 
tempt is  made  to  repeat  every  case  ap- 
plying the  rules,  unless  a  more  de- 
tailed statement  appears  to  be  of  value. 

6.  Gas  and  electric  contracts. 

Reasonable  rates  for  electric  light 
and  power,  prescribed  by  a  state  in 
the  exercise  of  its  police  power, 
through  the  instrumentality  of  a  Rail- 
road Commission,  are  not  repugnant 
to  the  cohtract  or  due  process  of  law 
clauses  of  the  Federal  Constitution, 
merely  because,  if  given  effect,  they 
will  supersede  the  rates  designated  in 
a  private  contract  between  the  electric 
light  company  and  a  customer,  entered 
into  prior  to  the  making  of  the  order 
by  the  Commission.  Union  Dry  Goods 
Co.  V.  Geokxa  Pub.  Sekvice  Cobp.  (re- 
ported herewith)  ante,  1420. 

Rate  contracts  with  a  public  utility, 
such  as  a  contract  with  a  natural  gas 
company  for  exclusive  service  for  a 
term  of  years,  in  consideration  of  re- 
duced rates,  are  subject  to  the  su- 
perior autfaorilgr  of  the  stato,  trough 
its  legislature*  in  the  exercise  of  its 
police  power,  and  are  presomed  to 
have  beat  entered  into  with  knowl- 
edge of  this  superior  authority  of  the 
state;  and  whatever  effect  lawful  leg- 
islation may  have  upon  such  contracts, 
they  are  not  within  the  protection  of 
the  Federal  Constitution,  or  thereby 
unlawfully  impaired.  United  Fuel  Gas 
Co.  v.  Public  Service  CommiBsion 
(1»14)  78  W.  Va.  571,  80  S.  B.  981. 

And  the  above  rule  applies  as  well 
to  contracts  entered  into  by  way  of 
compromise  of  pending  suits,  as  to  any 
other  class  of  contracts  affected.  Ibid. 

In  St.  Joseph  Gas  Go.  v.  Barker 
(191ff)  24S  Fed.  206,  a  case  involving 
a  contract  between  producing  and  dis- 
tributing gas  companies  for  the  fur- 
nishing of  gas  at  a  certain  rato,  the 
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rule  Invoked  1^  thfe  Hissoori  Public 
Service  Commission,  and  regarded  by 
the  court  as  indisputable,  was  that, 
notwithstonding  contracts  between 
parties  engaged  in  producing,  furnish- 
ing, or  transporting  public  utilities, 
reasonable  charges  only  will  be  al- 
lowed as  against  the  public. 

An  ordinance  raising  the  rates  to  be 
charged  by  an  electric  utility  above 
those  at  which  it  had  contracted  to 
render  service  to  a  consumer  was  held 
in  Pinney  &  B.  Co*  v.  Los  Angeles  Gas 
&  E.  Corp.  (1914)  168  CaL  12,  LJC.A. 
1916C,  282,  141  Pac.  620,  Ann.  Cas. 
1915D,  471,  not  to  impair  fhe  obliga- 
tion of  the  contract,  sine*  it  would  be 
presumed  that  the  contract  was  made 
ita  contemplation  of  the  power  of  the 
public  to  fix  the  rates. 

And  in  Portland  R.  Light  ft  P.  Co. 
V.  Portland  (1912)  200  Fed.  890,  it  was 
held  that  a  city  ordinance  fixing  gas 
and  electric  rates  did  not  unconstitu- 
tionally impair  the  obligation  of  un- 
wpired  contracts  with  consumers, 
since  such  contracts  were  necessarily 
made  subject  to  the  power  of  the  city 
to  modify  or  change  the  rates. 

Although  the  Public  UUlity  Statute 
was  not  in  effect  at  the  time  the  con- 
tract was  entered  into  and  improve- 
ments contemplated  therein  were  made, 
it  was  held,  in  Ohio  &  C.  Smelting  ft 
Ref.  Go.  V.  Public  UtimieB  Commia- 
sion  (1920)  —  Cola  — ,  P.U.R.1920D, 
197,  187  Pac  1062,  that  rates  fixed  in 
the  contract  for  the  furnishing  by  an 
electric  utility  to  a  smelting  company 
of  electric  power  were  subject  to  the 
jurisdiction  of  the  Commission,  which 
might  increase  the  rates  without  un- 
co natitutional  impairment  of  the  ob- 
ligation of  contracts. 

Under  the  provision  of  the  Missouri 
Constitution  that  "tiie  exercise  of  the 
police  power  of  the  state  shall  never 
be  aln-idged,  or  so  construed  as  to  per- 
mit corporations  to  conduct  their  busi- 
ness in  such  manner  as  to  infringe  the 
equal  rights  of  individuals,  or  the  gen- 
eral well-being  of  the  state,"  it  was 
held,  in  Kansas  City  Bolt  &  Nut  Co. 
V.  Kansas  City  Light  &  P.  Co.  (1918) 
276  Ho,  629, 204  S.  W.  1074,  that  a  con- 
tract subsequently  entered  into  be- 
tween an  electric  utility  and  a  private 
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corpora^on,  for  the  f  amiBhinff  of  elec- 
tricity at  specified  rates*  was  'super- 
seded by  a  higher- rate  schedule  fixed 
by  the  Public  Service  Commission. 

And  a  contract  for  the  sale  of  a  mu- 
nicipal lighting  plant,  by  which  the 
purchaser  agreed  to  furnish  deetrici^ 
at  specified  rates,  was  held,  in  Dunint 
V.  Consumers'  Light  &  P.  Co.  (1918) 
—  Okla.  — ,  P.U.R.1»19C,  46,  177  Pac 
S61»  to  be  subject  to  change,  so  as  to 
neiinit  an  increase  in  the  rates  by 
the  corporation  commission,  under  a 
statute  in  force  at  the  time  the  con- 
tract was  made,  giving  the  commis- 
sion general  supervision  over  public 
utilities,  with  power  to  establish  rates. 

A  gas  company,  it  was  held  in  Chil- 
licothe  V.  Logan  Natural  Gas  &  Fuel 
Co.  (1900)  8  Ohio  N.  P.  88,  11  Ohio 
S,  &  C.  P.  Dec.  24,  was  obliged  to  fur- 
nish gas  to  consumers  at  the  rate  fixed 
by  municipal  ordinance,  notwithstand- 
ing the  fact  that  it  had  previously  en- 
tered into  contracts  with  consumers 
to  furnish  gas  for  a  specified  period 
at  higher  rates.  Recognizing  the  right 
of  the  company  to  fix  gas  rates  in  the 
absence  of  an  ordinance  doing  so,  the 
court  said  that  such  right  was  sab- 
jeet  to  th$X  of  the  ci^  council'to  exer- 
cise its  authority  to  make  regulations 
at  any  tinie,  and  the  company  could 
not,  by  anticipating  such  action  of  the 
council,  make  contracts  which  would 
defeat  the  end  to  be  attained  by  such 
legislation. 

An  order  of  the  Public  Utility  Com- 
mission, granting  to  an  electric  utility 
the  right  to  increase  its  rates  above 
those  fixed  in  contracts  with  consum- 
ers, was  held  in  Edison  Storage  Bat- 
tery Co.  v.  Public  Utility  Comrs. 
(1919)  93  N.  J.  L.  801,  P.U.R.1920B, 
284, 108  Atl.  247,  not  nnconstitutional- 
ly  to  impair  contract  rights.  The 
court;  In  the  syllabus,  laid  down  the 
rule  that  "private  contracts  as  to  rates 
to  be  charged  for  furnishing  electric 
power  must  yield  to  the  public  wel- 
fare, and  the  state  may  fix  a  just  and 
reasonable  rate  without  regard  to  that 
reserved  In  the  contract."  The  ded- 
sioii  cites  and  follows  th»t  of  the 
United  States  Supreme  Court  in  the 
reported  case  (UNioif  Dby  Goods  Co. 


V.  Gboboia  fob.  Sbrvksb  Gobp.  ante, 

1420). 

If  a  patron  of  a  public  service  cor- 
poration  furnishing  electric  power 
and  light  contracts  therefor  for  a  def- 
inite period,  where  no  rates  have  been 
prescribed  by  the  Railnwd  Commis- 
siott,*4ie  does  so  subject  to  subsequent 
schedules  of  rates  lawfully  prescribed 
by  the  Commission;  and  constitutional 
restraints  upon  the  impairment  of  the 
obligation  of  contracts  do  not  prevent 
the  state  from  exercising  such  powers 
as  are  necessary  in  the  exercise  of  its 
sovereign  right  to  protect  the  lives, 
health,  morals,  comfort,  and  general 
welfare  of  the  public,  although  con 
tracts  previously  entered  into  between  ■ 
individuals  may  thereby  be  affected. 
Union  Dry  Goods  Co.  v.  Georgia  Pub 
Service  0}rp.  (1914)  142  Ga.  841, 
L.R.A.1916E,  368,  83  S.  K.  946.  A  later 
appeal  in  this  case  is  reported  in 
(1916)  146  6a.  668,  89  S.  E.  779,  which 
is  afllnned  ante,  1420. 

But  an  electric  utility,  it  was  held 
in  Long  Beach  v.  Long  Beach  Power 
Go.  (1918)  104  Misc.  337,  P.U.R. 
1919A,  367,  171  N.  Y.  Supp.  824,  while 
claiming  the  benefits,  could  not  repu- 
diate the  obligations,  of  private  rate 
contracts  made  in  consideration  of  the 
grant  to  it  of  certain  eaaements  in 
platted  land,  subject  to  which  lots 
were  sold  and  its  franchise  granted, 
although  higher  rates  were  approved 
■by  a  Public  Service  Commission.  The 
court,  in  holding  that  a  preliminary 
injunction  should  be  continued,  re- 
straining the  utility  from  charging  a  ' 
higher  rate  than  that  fixed  by  the 
contract,  stated  that  as  a  general  rule 
contracts  which  violate  the  fixed  pub- 
lic policy  of  the  state  will  not  be 
enforced,  but  that  in  this  case,  where 
there  was  a  grant  of  an  exclusive 
right  or  franchise  connects  with 
private  rights  of  property,  the  agree- 
ment having  been  entered  into  for  the 
benefit  of  alt  persons  who  should  pur- 
chase land  subject  to  the  easement 
meuti<med,  the  defendant  could  not  be 
heard  to  repudiate  the  contract  so 
mtered  into  as  to  the  rate  at  which 
it  would  supply  electric  light  to  con- 
sumers, and  at  the  same  time  be  per- 
mitted to  retain  the  benefits,  property 
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rights,  easements,  and  franchise  eon* 
f erred  upon  it  by  the  contract;  and 
that  the  fact  that  the  defendant  had 
filed  a  new  schedule  of  rates  to  be 
charged  by  it  to  private  consumers,  or 
even  that  the  Public  Service  Commis- 
sion had  approved  of  the  increase  in 
the  rate,  did  not  justify  the  defend- 
ant's actions. 

Where  there  waa  an  implied  con- 
tract between  a  gas  company  and  con- 
sumers that  gas  would  be  paid  for  at 
the  rate  established  by  a  city  or- 
dinance which  permitted  a  discount  of 
10  per  cent  on  gas  bills  paid  before 
the  10th  of  the  month,  it  was  held 
that  any  law  which  would  retroact  so 
■as  to  change  the  substantial  rights 
under  the  contract,  as  to  transactions 
which  had  already  occurred,  would 
be  to  that  extent  unconstitutional;  and 
that  an  amendatory  ordinance  fixing 
the  same  base  rate,  but  omitting  the 
discount  feature  and  providing  for  a 
surcharge  of  10  per  cent  on  bills  not 
paid  within  ten  days  after  they  were 
rendered,  made  a  substantial  change 
in  the  rights  of  consumers,  and  could 
act  be  applied  to  gas  consumed  be- 
tween the  meter  reading  of  the  pre- 
vious, month  and  the  date  that  tiie 
ordinance  took  efifect,  which  was  on 
the  18th  day  of  the  month,  the  bill 
for  which  was  rendered  the  Ist  of  the 
month  following.  AmariUo  Gas  Co,  v. 
Amarillo  (1919)  —  T«e.  Civ.  App.  — , 
208  a  W.  239. 

It  waa  held  also  in  Amarillo  Gas 
Ca  V.  Amarillo  (Tex.)  supra,  that  a 
minimum  charge  on  meters,  which  was 
a  new  feature  of  the  amendatory  or- 
dinance, could  not  be  applied  for  the 
month  when  the  ordinance  became  ef- 
fective, without  violation  of  contrac- 
tual obligations. 

o.  Boitrood  MiUractm. 
A  contract  by  which  a  railway  com- 
pany, as  part  of  the  purchase  price 
of  a  private  logging  railw^  owned  by 
a  lumber  company,  MfMd  to  toanaport 
the  railway  compaigr'a  logs  at  a  spec- 
ified rate,  was  held  in  Seaman  v. 
Minneapolis  &  R.  River  R.  Go.  (1914) 
127  Minn.  180,  149  N.  W.  134.  to  be 
rendered  inoperative  by  subsequent 
rate  regulations,  establishing  a  tariff 
higher  than  the  contract  rate. 


And  in  Minneapolis,  St  P.  &  S.  Ste. 
M.  R.  -CO.  V.  Menasha  Wooden  Ware 
Co.  (1914)  169  Wia.  180,  L.R.A.1916F, 
782,  160  N.  W.  411,  it  was  held  that 
there  was  no  unconstitutional  impair- 
ment of  contract  obligations  by  the 
application  of  a  statute  fixing  unifom 
railroad  rates  for  similar  service,  to  a 
prior  contract  by  which  a  shipper  cod* 
etructed  a  mill  at  a  pertain  point  on 
the  railway  lines,  in  consideration  of 
specified  rates  for  transportation  for 
materials. 

So,  it  was  held  in  Onondaga  (xoU  A 
Country  Club  v.  Syracuse  &  Suburban 
R.  Co.  (1916)  96  Misc.  213,  P.U.R. 
1916F,  540,  160  N.  Y.  Supp.  693,  that 
a  railroad  contract  for  a  lower  round 
trip  fAre  to  club  members  to  a  club- 
house than  is  given  the  public,  al- 
though valid  when  made,  is  unenforce* 
able  in  equity  after  the  enactment  of 
the  Public  Service  Commission  Law  re- 
quiring  the  same  charge  to  all  for  like 
service,  where  the  carrier  continues 
the  old  rate  to  the  public.  The  court 
said  that  the  legislature  might  control 
and  regulate  the  fare  to  be  charged 
railroads  undo*  t^e  police  power,  and 
tiiat  its  power  to  do  so  could  not  bi 
limited  by  a  contract  between  a  rail- 
road cohipany  and  one  of  its  patrons. 

In  the  absence  of  charter  provi- 
sion against  future  legislative  inter- 
ference, it  was  held  in  Chicago,  B.  & 
Q.  R.  Co.  V.  Iowa  (Chicago,  B.  &  Q.  R. 
Co.  V.  Cutts)  (1877)  94  U.  &  166,  24 
L  ed.  94,  that  the  power  of  a  state 
legislature  to  provide  maximum  rates 
for  a  railroad  company  was  not  af- 
fected by  the  fact  that  before  the 
exercise  the  company  had  pledged  its 
income  as  security  for  the  payment  of 
debts  incurred,  and  had  leased  its  road 
to  a  tenant  which  relied  on  the  earn- 
ings of  the  company  for  the  means 
of  paying  the  agreed  rent.  The  court 
said  that  the  company  could  not  grant 
or  pledge  more  than  it  had  to  give, 
and  that  after  the  pledge  and  lease 
the  property  remained  within  the  ju* 
riadietion  of  the  state,  continuing  sub- 
ject to  the-same  govemmentai  powers 
previously  existing. 

Prior  contracts  by  railroad  com- 
panies with  shippers  for  special  rates 
in  interstate  conunerce  have  been  heM 
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nnenfomeable  after  the  enactment  of 

the  Interstate  Commerce  Act,  without 
unconstitutional  impairment  of  con- 
tractual obligations.  Southern  Wire 
Co.  T.  St  Louis  Bridge  &  Tunnel  R. 
Co.  (1889)  38  Mo.  App.  191;  Bullard 
V.  Northern  P.  R.  Co.  (1890)  10  Moat. 
168, 11  IiJt.A.  246,  8  Inters.  OMo.  Rep. 
6S6»  26  Pac.  120;  FitEgerald  v.  Fits- 
srerald  ft  M.  Conatr.  Co.  (1894)  41  Neb. 
374,  59  N.  W.  888;  Fitzgerald  v.  Grand 
Trunk  R.  Co,  (1890)  63  Vt  169,  13 
L.R.A.  70,  S  Inten.  Com.  Rep.  683,  22 
Atl.  76. 

In  Wight  V.  Pelham  ft  H.  R.  Co. 

(1916)  18  Ga.  App.  19S,  89  S.  £.  176, 
in  which  only  the  syllabus  by  the  court 
is  reported,  it  is  held  that  shippers 
and  common  carders  cannot,  by  con- 
tract between  themselves,  fix  the  rates 
to  be  charged  on  shipments  of  freight; 
that  the  power  of  regulating  such 
rates  is,  by  the  state  Clonstitution,  con- 
ferred on  the  general  assembly,  and 
by  it  vested  on  the  Railroad  Commis- 
sion, which  has  exclusive  power  to 
make  rates  and  to  determine  what  are 
just  and  reasonable  rates. 

A  statute  requiring  railroad  comr 
panics  to  file  rate  schedules,  and  pro- 
hibiting the  charging  of  any  other 
rate,  pursuant  to  which  a  railroad 
company  filed  its  demurrage  charges, 
was  held  in  Grand  Rapids  &  I.  R.  Co.  v. 
Cobbs  ft  Mitchell  (1918)  208  Mich. 
133,  168  N.  W.  961.  not  to  violate  the 
contract  clause  of  the  Federal  Con- 
stitution, when  construed  as  prohib- 
iting performance  of  a  prior  contract 
between  the  railroad  company  and  a 
lumber  company,  by  which  the  former 
agreed  to  furaish  cars  rent  free,  with- 
out limitation  as  to  time.  The  court 
said  that  when  the  parties  entered  in- 
to the  contract  they  did  so  with  the 
knowledge  that  the  state,  in  the  exer- 
cise of  its  police  power,  could  pass 
laws  regulating  common  carriers  with- 
in its  borders;  and  the  doctrine  was 
quoted  tha(  if  the  legislature  had  no 
power  to  alter  its  police  laws  when 
contracts  would  be  affected,  the  most 
important  and  valuable  reforms  might 
be  precluded  by  the  simple  device  of 
entering  into  sneh  contracts. 

-  A  right  of  way  agreement  by  which 
a  railway  c(»npany  bound  itself,  in 


consideration  f«r  the  grant,  to  furnish 
round-trip  tickets  and  bo<^3  at  spec- 
ified rates,  although  valid  when  made, 
was  held  in  Schaper  v.  Cleveland  &  E. 
R.  Co.  (1919)  265  Pa.  109,  P.U.R. 
1920B,  406,  108  Atl.  407,  to  be  subject 
to  the  power  of  the  state  to  change 
the  rates  in  the  future,  in  the  exercise 
of  its  governmental  authority. 

But  in  Taylor  v.  Niles  (1913)  35 
Ohio  C.  C.  445,  it  was  held  that  a 
right  of  way  agreement,  valid  when 
made,  by  which  an  interurban  railroad 
company  stipulated  for  a  5-cent  fare 
from  the  owner's  property  to  a  near-by 
city,  was  not  abrogated  by  the  sub- 
sequent passage  of  tiie  Railroad  Com* 
mission  Act  and  the  adoption  and  pub- 
lication by  the  railway  company  of  a 
schedule  of  rates,  which  was  approved 
by  the  Commission,  ignoring  the  agree- 
ment and  fbcing  a  io-cent  rate  between 
the  points  in  question.  And  it  was 
held  that  the  court  would  decree  spe- 
cific p^ormance  of  the  contract  and 
eojoin  the  charging  of  a  Hiigher  rate 
than  that  fixed  therein,  where  the 
agreed  statement  of  facts  on  which 
the  case  was  submitted  did  not  show 
that  the  rate  specified  in  the  contract 
was  unfair  or  unjust  either  to  the  com- 
pany or  to  the  public. 

That  a  shipper  who  haa  made  a  con- 
tract with  a  railroad  company  for 
transportation,  in  accordance  with  its 
legal,  published,  and  filed  rate,  may. 
if  the  contract  rate  is  continued  after 
the  company  has  duly  established  a 
higher  rate,  be  guilty  of  a  penal  of- 
fense under  the  Elkina  Act  of  Congress 
of  1903,  which  forbids  the  giving  or 
receiving  of  transportation  for  less 
than  the  published  rates,  since  the  stat- 
ute, being  then  in  force,  is  read  into 
and  becomes  a  part  of  the  contract, 
see  Armour  Packing  Co.  v.  •  United 
States  (1908)  209  U.  a  56,  52  L.  ed. 
681,  28  Sup.  Ct  Rep.  428.  The  court, 
by  Mr.  Justice  Day,  said:  "If  the 
shipper  sees  fit  to  make  a'  contract 
covering  a  definite  period,  for  a  rate 
in  force  at  the  time,  he  must  be  taken 
to  have  done  so  subject  to  the  possible 
change  of  the,  published  rate  in  the 
manner  fixed  tiy  statute,  to  which  he 
must  conform,  or  -suffer  the  penalty 
fixed  by  law." 
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As  aludogoaa  to  the  casea  cited  in 
the  note,  attention  is  called,  to  sev- 
eral cases  involving  the  question 
vrhether  statutes  prohibltinsr  free 
transportation  of  passentrers  or  dis- 
crimination in  passenger  rates  violate 
the  contract  clause  of  the  Federal 
Constitation  as  applied  to  prior  con- 
tracts of  carriers  for  passes.  The 
United  States  Supreme  Court  Sn  Louis- 
ville ft  N.  R.  Co.  T.  MottTey  (1911)  219 
U.  &  467,  56  L.  ed.  297,  34  L.R.A.  (N.S.) 
671.  31  Sup.  Ct.  Rep.  26^,  reversing 
(1909)  133  Ky.  692, 118  S.  W.  982,  held 
that  Congress,  in  the  exercise  of  its 
power  over  commerce,  could  enact  the 
Commerce  Act  of  June,  1906,  which 
rendered  unenforceable  a  prior  con* 
tract,  valid  when  made,  hy  which  an 
interstate  carrier  agreed  to  issue  an- 
nual passes  for  life  in  consideration 
of  a  release  of  a  claim  for  damages; 
and  that  the  constitutional  liberty  of 
citizens  to  make  contracts  was  not  in- 
fringed by  tiie  enactment  of  this  stat- 
ute. The  court  cited  various  author^ 
ities  as  supporting  the  view  that,  as 
the  contract  in  question  would  have 
been  illegal  if  made  after  the  passage 
of  the  Commerce  Act,  it  would  not  be 
enforced  against  the  railroad  com- 
pany, even  tiiough  valid  when  made; 
and  stated  that  if  that  principle  were 
not  sound,  the  result  would  be  that 
individuals  and  corporations  could,  by 
contracts  between  themselves,  in  an- 
ticipation of  legislation,  render  of  no 
avail  the  exercise  by  Congress,  to  the 
full  extent  authorized  by  the  Consti- 
tution, of  its  power  of  regulation. 
Among  other  cases  to  a  similar  effect, 
involving  the  question  of  impairment 
of  contracts  for  passes,  see  New  York 
C.  ft  H.  R.  R.  Co.  V.  Gray  (1916)  239 
U.  S.  583,  60  L.  ed.  461,  36  Sup.  Ct.  Rep. 
176;  Lduisville  ft  N.  R.  Co.  v.  Crowe 
(1913)  166  Ky.  27,  49  L.R.A.(N.S.) 
848,  160  8.  W.  759;  StaU  v.  Martyn 
(1908)  82  Neb.  226,  28  L.R.A.(N.S.) 
217,  117  N.  W.  719,  17  Ann.  Cas.  659; 
Gill  V.  Erie  R.  Co.  (1912)  161  App.  Div. 
131,  186  N.  Y.  Supp.  365;  Cowley  v. 
Northern  P.  R.  Co.  (1912)  68  Waah. 
.158,  41  L.R.A.(N.S.)  669,  123  Pac.  998; 
Shrader  v.  Steubenville,  E.  L.  ft  B.  V. 
Traction  Co.  (1919)  —  W.  Va.  — , 
P.U.R.1919D,  895,  99  S.  E.  In 


Kentucky  TiactiOD  ft  Twminal  Co.  t. 
Mnrray  (1917)  176  Ky.  693,  196  S.  W. 
1119.  a  case  involving  allegcfd  impair- 
ment of  a  contract  for  a  pass,  the  court 
said:  "The,  contention  of  appellee 
that  the  contract  was  valid  when  made 
and  that  its  performance  is  enforce- 
able notwithstanding  the  aabsequent 
enactment  of  tlie  Anti-pasa  Law,  there- 
fore disregards  the  fundameiital  rule 
of  the  interpretation  of  contracts  re- 
ferred to,  viz. :  That  all  laws  in  exist- 
ence when  the  contract  is  made  or 
thereafter  enacted  in  pursuance  of  the 
police  power  of  the  state,  necessarily 
enter  into  and  form  a  part  of  it  aa 
fully  as  if  they  were  expressly  incor- 
porated into  its  terms.  Thia  principle 
is  supported  1^  a  long  line  of  author- 
ities." 

And  in  Hite  v.  Cincinnati,  I.  ft  W. 
R.  Co.  (1918)  284  IlL  297,  119  N.  E. 
904,  the  court  held  that  a  pi^oviaien  of 
the  Public  TJtilities  Act  which  pre- 
vented performance  of  a  prior  contract 
granting  a  right  of  way  for  a  railroad, 
in  consideration  of  free  transportation 
of  the  grantors,  was  not  invalid  on  the 
ground  that,  as 'applied  to  this  con- 
tract, it  violated  the  contract  provision 
of  the  Federal  Constitution.  It  was 
said  that  "all  contracts,  whether  made 
by  the  state  itself,  by  municipal  cor- 
porations, or  by  individuals,  are  sub- 
ject to  be  interfered  with  or  otherwise 
affected  by  subsequent  statutes  enact- 
ed in  the  bona  fide  exercise  of  the 
police  power,  and  do  not,  by  reason 
of  the  contracts  clause  of  the  Federal 
Constitution,  enjoy  any  immunify  from 
s&ch  legislation.  .  .  .  The  condition 
contained  in  this  deed  was  therefore 
subject  to  such  regulation  as  might 
thereafter  be  made  by  the  state  in 
the  exercise  of  its  police  power.  Ap- 
pellant dealt  with  the  railroad  com- 
pany knowing  that  it  was  a  public  util- 
ity and  that  any  contract  made  with  !t 
relating  to  its  service  was  subject  to 
alteration  or  abrogation  by  the  state, 
in  its  exercise  of  that  police  power.** 

As  representing  a  class  of  eases  not 
within  the  scope  of  the  note,  but  in- 
volving principles  profitable  for  con- 
sideration in  this  cemMction,  atten- 
tion is  caUed  to  AtUuita  ft  W.  P. 
R.  Co.  r.  Camp  (1908)  ISO  Gm.  1. 
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15  L.R.A.(N.S.)  594,  124  Am.  St. 
Rep.  161.  60  S.  B.  177,  14  Antt.  Cas. 
489,  where  the  conrt  held  that  a  con- 
tract by  a  railroad  company  to  locate 
a  station  at  a  given  point  vae  not  per 
se  void;  that  such  a  contract  was  en- 
forceable against  the  company  so  long 
as  it  was  possible  for  it  to  discharge 
the  duties  owed  by  it  to  the  public, 
and,  at  the  same  time,  discharge  the 
duties  incumbent  upon  it  by  the  con- 
tract; but  that  whenever  a  time  ar- 
rived when  tlie  company  was  ham- 
pered in  the  discharge  of  its  dnty  to 
lAie  TobUe  by  Hs  undertaking  under 
the  contract  to  establish  the  station, 
the  same  might  be  abandoned,  not- 
withstanding the  contract,  as  it  was 
to  be  presumed  that  the  parties  there- 
to entered  into  it  with  full  knowledge 
of  the  dn^  of  the  railroad  company 
to  subordinate  pri^te  interests  under 
contracts,  to  the  public  rights,  when- 
ever  there  was  a  conflict  betweoi  the 
same. 

See  also  Seattle  v.  Hurst  (1908)  60 
Wash.  424,  18  L.R.A.(N.S.)  169.  97 
Pac.  454,  holding  that  a  municipal  or- 
dinance forlndding  the  solicitation  of 
business  frem  pMsengers  entering  or 
leaving  a  railroad  station,  being  a 
valid  exercise  of  the  police  power,  does 
not  unconstitutionally  inq>air  an  ex- 
isting contract  betweeh  the  railroad 
company  and  ^  transfer  company,  giv- 
ijig  it  the  right  to  solicit  such  busi- 
nesQ  within  the  depot  grounds. 

d.  8trm€  rmUrond.  mmlmcte. 

A  statute  making  it  unlawful  tor 
street  railway  companies  in  a  certain 
ci^  to  charge  the  rates  of  fare  then 
received  wa«  held  in  Buffalo  East  Side 
R.  Co.  V.  Bnffato  Street  R.  Co.  (1888) 
111  N.  T.  182,  2  L.BJL  884,  IB  N.  E. 
68,  not  to  impair  the  obligation  of  a 
contract  between  two  of  the  compa- 
nies operating  street  railroads  in  that 
city,  by  which  each  had  agreed  not  to 
change  the  rate  without  the  consent 
of  the  other.  It  was  conceded  that 
the  authority  of  the  legislature  in  the 
exereise  of  its  police  powtr  could  not 
be  limited  or  restolcted  by  the  provi- 
sions of  contracts  between  individuals 
or  corporations;  and  this  proposition, 
the  court  said,  was  ^nndantly  estab- 
lished by  aotherfty. 


e.  Telephone  contractu. 

The  contention  that  an  ordinance 
reducing  telephone  rates  violated  ex- 
isting contracts  between  the  telephone 
company  and  Its  patrons,  and  was 
therefore  void,  was  overruled  in 
Southwestern  Teleg.  &  Teleph.  Co.  v. 
Dallas  (1910)  —  Tex.  Civ.  App.  — , 
131  S.  W.  80,  reversed  on  other  grounds 
in  (1911)  104  Tex.  114,  134  S.  W.  321, 
it  being  said  that  this  contention  was 
incorrect,  for  the  reason,  first  of  alU 
that  a  public  service  corporation  can- 
not disable  itself  by  private  contracts 
from  performing  the  duties  imposed 
by  law  upon  it. 

In  holding  that  a  telephone  company 
could  recover  from  another  telephone 
company  for  services  rendered  for  it 
in  accordance  with  schedule  rates  al- 
lowed and  filed  with  the  Public  Service 
Commission  which  were  higher  than 
the  contract  rate  between  the  compa- 
nies, the  court  in  Oak  Grove  Home 
Teleph.  Co.  v.  Round  Prairie  Teleph. 
Co.  (1919)  —  Mo.  App.  — ,  209  S.  W. 
552,  said  that,  in  view  of  the  admitted 
fact  that  the  charges  for  which  plain- 
tiff sought  to  recovw  were  based  on 
the  schedule  of  rates  in  force  at  the 
time  and  duly  filed  with  the  (Commis- 
sion as  provided  by  statute,  the  court 
under  the  law  in  that  state  could  not 
do  otherwise  than  to  render  judgment 
for  the  plaintiff,  for  it  had  been  sev- 
eral times  decided  by  the  supreme 
court  of  the  state  that  service  rates 
fixed  by  contract  between  parties  will 
be  superseded  by  rates  prescribed  b^ 
the  C^ommission. 

Although  not,  on  its  facts,  within 
the  scope  of  the  note,  attention  is 
called  to  Northern  Indiana  &  S.  M. 
Teleph.  &  Teleg.  &  C^ble  Co.  v.  Peo- 
ple's Mut,  Teleph.  Co,  (1918)  187  Ind. 
486,  P.U.R.1918D,  648,  119  N.  E.  212, 
a  casb  involving  the  power  of  a  Public 
Servioe  Commission  to  order  physical 
connection  of  telephone  companies,  as 
affected  by  the  fact  that  the  order 
would  iateifere  with  a  third  com- 
pany's contract  right  regarding  trans- 
mission of  long-distance  messages.  The 
conrt  stated  that  such  a  contract,  if 
valid,  does  not  prevent  the  state  from 
exercising  its  power  to  provide  for 
the  welfare  of  the  people,  even  though 
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euch  proviBion'  renders  file  contract 
iwrtially  or  wholly  infective. 

f.  Water  rate  contntcU.  ' 

See  Lannine;  v.  Osborne  (Fed.)  un- 
der II.  a,  supra. 

It  is  held  in  Limoneira  Go.  v.  Rail- 
road Commission  (1917)  174  Cal.  232» 
P.U.R.1917D,  183,  162  Pac.  1033,  that 
a  discriminatory  water  contract,  en- 
tered into  since  the  adoption  of  the 
California  Constitution  of  1879,  de- 
claring the  use  of  all  water  appro- 
priated for  sale,  rental,  or  distribution 
to  be  a  public  use,  subject  to  res^ula- 
iion,  may  be  annulled  by  the  state 
Railroad  (Commission. 

See  also  Leavitt  t.  Lassen  Irrig.  Co. 
(1909)  167  CaL  82,  29  L.R.A.(N.S.) 
218, 106  Pac.  404,  where  the  court  laid 
down  the  rule  that  a  public  service 
water  company  which  is  appropriating 
water  under  tiie  CTonstitution  of  1879, 
for  purposes  of  rental,  distribution, 
and  sale,  cannot  confer  upon  a  con- 
sumer any  preferential  right  to  the  use 
of  any  part  of  its  water. 

Under  the  Washington  CTommission 
Act  prohibiting  discrimination  be- 
tween patrons  of  water  companies,  but 
providing  tiiat  nothing  therein  shall 
be  construed  to  prevent  any  company 
from  continuing  to  furnish  its  prod- 
ucts under  any  existing  contract, 
though  giving  the  Commission  power, 
in  its  discretion,  to  direct  the  termina- 
tion of  such  contracts,  it  was  held  in 
State  ex  rel.  Raymond  Light  &  Water 
Co.  V.  Public  Service  Commission 
(1916)  83  Wash.  130,  146  Pac.  215, 
tiiat  contracts  between  a  water  com- 
pany and  a  mill  company,  purporting 
to  provide  for  the  furnishing  of  water 
free  to  the  latter,  were  not  rendered 
void  or  voidable  by  the  act,  and  that 
the  Commission,  in  its  discretion,, 
might  set  aside  an  order  which  it  had 
tendered  without  notice  to  or  appeal^ 
ance  by  the  mill  company,  directing 
termination  of  the  contracts,  ft^ere  it 
appeared  that  the  water  plant  former- 
ly belonged  to  the  mill  company,  and 
the  contracts  carried  out  a  reservation 
of  water  made  in  connection  witit 
the  transfer,  althoui^  the  deed  con- 
tained no  express  reservation  of  water 
rights.  This  case  was  explained  and 
distinguished  in  Raymond  Lnmber  Go. 


V.  Raymond  Ligfat  ft  Water  Co.  (1916) 
92  Wash.  330,  LR.A.1917C,  S74,  P.U.R. 
1916F,  437,  169  Pac.  183,  where  the 
court  overruled  any  expressions  in 
the  opinion  in  the  former  case  not  in 
harmony  with  its  decision  in  the  lat- 
ter, that  private  contract  rates  for 
publib  utilities  are  made  subject  to  the 
police  power,  nndw  which  the  state 
may  modiiy  the  contracts;  and  ex- 
plained its  former  decision  on  tiie 
ground  that  in  tiiat  case  the  consumer 
had  previously  owned  the  water  and 
conveyed  it  with  a..jreservation, — in 
other  words,  did  iKSt  convey  the  en- 
tire title;  and  that  the  contract  was 
not  subject  to  termination  under  the 
Public  Service  Commission  Law  with- 
out compensation,  because  the  title  of 
the  consumer  which  had  been  reserved 
was  not  subject  to  be  devested  except 
by  proper  legal  proceedings. 

It  was  held  in  Ri^rmond  Lumber  Co. 
V.  Raymond  light  &  Water  Co. 
(Wash.)  supra,  that  the  Public  Serv- 
ice Commission  Law,  creating  a  Pub- 
lic Service  Commission  and  empower- 
ing it  rto  regulate  rates  of  public 
service  corporations,  might  be  made 
to  abrogate,  so  itx  as  it  was  discrimi- 
natory, an  ocisting  contract  by  water 
supply  companies  to  furnish  water  at 
certain  rates  to  a  manufacturing  com- 
pany, entered  into  for  the  purpose  of 
securing  its  location  in  the  municipal- 
ity. 

It  was  held  in  HcCook  Irrig.  k 
Water  Power  Co.  v.  Burtless  (191S) 
98  Neb.  141,  L.R.A.1915D,  1206,  P.U.R. 
1916C,  687,  162  N.  W.  334,  that  con- 
tracts between  an  irrigation  company 
and  water  users  under  its  ditch  were 
entered  into  with  the  law  as  to  the 
right  of  the  state  to  regulate  rates 
forming  a  part  of  the  contract,  and 
that  the  rates  might  be  increased  by 
the  State  Railway  Omimisslon  with- 
out unconstitutional  impairment  of 
contract  rights.  The  court  said :  **We 
believe  the  larger  and  broader  view, 
that  most  consistent  with  the  spirit  in 
which  the  law  of  irrigation  should  be 
administered,  and  titat  to  which  courts 
are  more  and  more  trading,  is  that 
any  contracts  entered  into  between 
the  irrigation  company  and  consumers 
undcfr  the  ditch,  with  refwence  to  the 
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ifnnua!  rates  which  should  be  charged 
for  the  use  of  water»  were  e;itered 
into  with  the  law  forming  a  part  of 
the  contract,  and  were  subject  to  leg- 
islative control.  .  .  .  Holding  the 
view  that  the  contracts  were  entered 
into  sabject  to,  the  right  of  the  states 
in  the  exercise  of  its  police  power, 
to  regulate  and  fix  reasonable  rates 
to  be  charged  for  the  use  of  the  water^ 
the  order  of  the  Railway  Commission 
does  not  take  property  without  due 

.proeesa  of  .law,  and  is  not  in  vio^tion. 
of  the  Constitution  of  the  United 
States,  the  14th  Amendment,  or  the 
Constitution  of  the  state  of  Nebraska/' 
The  power  of  the  state  to  change 
private  contract  rates  for  public  utili- 
ties seems  implied  in  the  rule  laid 
down  in  such  cases  as  Henrici  v.  South 
Feather  Land  &  Water  Co.  (1917)  177 

-  CaL  442,  170  Fac.  1135,  where  it  was 
said  that  the  obligation  to  ■  furnish 
water  at  the  agreed  rates  was  un- 
limited in  time^  iand  eontinued  until 
the  rate  was  aupersede^  by  order  of 
a  public  body  vested  with  the  power 
of  regulating  thB.serrice. 

The  obligatiea^f  <eQntracts  between 
m  water  companje  .and  private  con- 
sumers, 1^  wfaieli-tbe  latter  were  to 

■pay  for  the  mtatim  accordance  with 
the  rates  "now-«r4i«r«after  in  force," 
is  not  impaired  by  a  municipal  ordi- 
nance reducing  such  rates,  enacted  in 
the  exercise  of  the  power  of  the  mu- 
nicipality to  regulate  water  -rates. 
Knoxville  Water  Co.  v.  Knoxville 
(1903)  1S9  U.  S.  434,  47  L.  ed.  887,  23 
Sup.  Ct.  Rep.  531. 

And  it  was  held  in  South  Boulder  St 
R.  a  Ditch  Co.  v.  Marfan  (1890)  16 

-CoIol  302,  26  Fac.  604,  that  an  agree- 
ment by  which  a  ditch  company  under- 
took to  furnish  a  consumer  with  a  cer- 


tain amount  of  water  year  after  year 
during  the  irrigation  season,  so  long 
as  he  paid  the  annual  rental  therefor, 
was  not  a  contract  the  obligations  of 
which  would  be  violated  by  the  action 
of  county  commissfonerB,  under  the 
statute  and  at  the  consumer's  request, 
in  fixing  a  less  rate  as  the  reasonable 
maximum  rate  which  th^  company 
could  charge  such  consumer  for  his 
water  supply,  but  was  a  mere  option 
that  might  be  terminated  by  the  con-, 
eiimer  at  the  end  of  any  year,  and 
which  he  terminated  by  causing  the 
rate  to  be  fixed  under  the  statute  and 
declining  to  pay  more. 

It  was  said  In  Southern  P.  Go.  r. 
Spring  Valley  Water  Co.  (1916)  173 
Cal.291.  L.R.A.1917E,  680, 169  Fac.  866, 
that  the  power  to  revise  contncts  of 
public  service  water  companies  in  the 
interests  of  the  public  applies  as  well 
to  a  contract  creating,  or  attempting 
■to  create,  an  eaaement  In  the  water 
'held  for  public  use^  aa  to  any  othw 
disposition  thereof. 

O*  M^weet1amm%»». 

Where  the  whole  amount  of  the 
rentals  for  the  use  of,  and  tolls  for 
persons  passing  through,  a  tunnel 
which  a  statute  required  a  municipal 
transit  commission  to  construct, '  was 
pledged,  as  required  by  the  statute, 
-to  meet  the  principal  and  interest  of 
the  bonds  issued  to  pay  for  its  con- 
'stmetion,  this  pledge  expressly  ap- 
pearing on  the  face  of  the  bonds.  It 
was  held  that  a  contract  was  created 
with  ^e  bondholders  which  the  legis- 
lature could  not  constitutionally  im- 
pair by  a  subsequent  stetute  abolish- 
ing or  reducing  the  tolls.  Opinion  of 
Justices  (1906)  190  Haeo.  606,  77  N. 
£.  1088.  R.  E.  E. 
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J.  W.  BEACH,  Appt, 

V. 

£.  P.  WILLIAMSON. 

JVorida  Supreme  Court  —  December  17,  1019. 

(—  Fla.  — ,  83  So.  860.) 

Corporatioa  —  insolvent  —  directors  as  trustees  for  credittKS. 

1.  The  directors  of  an  insolvent  corporation  occupy  toward  the  creditors 
of  the  corporation  »  fiduciary  relation,  in  that  the  properties  of  the  cor- 
poration constitute  a  fund  for  the.  payment  of  the  eoEporation's  ddbts, 
which  fund  the  directors  are  charged  with  managing  to  the  best  intereat 
of  the  creditors. 

[See  note  on  this  question  beginning  on  page  .1447.] 


obtalniaff  coiporate  pn^crty  — 

suppreesinir  inf ormfitioiu 

2.  The  directors  of  an  insplvent  cor- 
poration, who  obtain  a  conveyance  to 
themselves  of  aJl  the  properties  of  the 
corporation  upon  a  promise  t6  pay  the 
debts  of  the  corporation,  by  secreting 
information  concerning  their  opinion 
as  to  the  value  of  the  properties,  that 
th^  may  gain  profit  for  tiionselves, 
and,  in  pursuance  of  this  design,  urge 
upon  the  other  stockholders  and  cred- 
itors their  agreement  to .  the  transfer 
of  the  properties,  will  be  deemed  to 
have  committed  a  ftraud  upon  the  cred- 
itors of  the  corporation,  entitling  them 
to  a  cancelation  of  the  deedd  conveying 
the  .properties,  and  to  thd  declaration 
of  a  lien  therera  fttr  the  paymeat  of 
their  debts. 

Rescission  —  f  allare  to  pay  consideni- 
tioa. 

S.  Failure  to  pay  the  agreed  price  for 
Headnotes  1  and  2' by  Eixi8»  J. 


a  tract  of  land,  or  to  redeem  a  promise 
wtiich  constitutes  the  consideration  fw 
the  conveyance,  furnishes  no  groond 
for  its  cancelation. 

[See  4  R.  C.  L.  500.] 
Corporation  —  doty  of  director. 

4.  When  one  accepts  the  positiM  of 
director  of  a  corporation,  he  contracts 
to  give  diligent  attention  to  its  «cm- 
cerns,  and  to  be  faiUifttl  and  henast  in 
the  discharse  of  the  duties  vUA  tiie 
position  iupoeoB. 

[See  7  R.  C.  U  487*) 
—  assets  as  trust  fiuA 

5.  The  properties  of  «  eerpDnttaa 
are  to  be  deemed  a  trasfr  fund  f«r  tke 
pajmient  of  debts  of  the  oorpatrntMa^ 
so  that  the  credittus  have  a-lian  upon  it 
or  right  of  priori^  out  of  it  in  prefer^ 
ence  to  any  shareholder  of  the  eeipon- 
tion. 

[See  7  B.  C.  L.  198,  760.] 


Appeal  by  defendant  from  an  order  of  the  Circuit  Court  for  Lake 
County  (BuUock,  J.)  appointing  a  receiver  in  a  suit  to  cancel  deeds  con- 
veying corporate  proper^,  and  to  declare  a  lien  upon  lands  of  the  corpora- 
tfon  for  the  pa3nnent  of  its  debts.  Affirmed, 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Blount  &  Blount  &  Carter,  Plaintiff  having  consented  to  and 
for  appellant :'  participated  in  the  execution  of  the 


Failure  to  pay  the  purchase  money 
or  to  perform  a  promise  constituting 
the  consideration  for  a  sale  of  real  es- 
tate furnishes  no  ground  to  cancel  the 
conveyance. 

Harkness  v.  Fraser,  12  Fla.  336; 
Harrinfrton  v.  Rutherford.  88  Fla.  .321, 
21  So.  283;  Godwin  v.  Phifer,  51  Fla. 
441,  41  So.  697;  Hargadine  McKittrick 
Dry  Goods  Co.  v.  Goodman,  65  Fla. 
361,  45  So.  995. 


transfers,  and  received  the  t>enefit  of 
Bressler's  assumption  of  his  debt,  he 
cannot  be  heard  to  invoke  the  applica- 
tion of  the  trust-fund  doctrine. 

Bank  of  Ft.  Madison  v.  Aldoi,  129 
U.  S.  372,  379,  380,  32  L.  ed.  725,  727, 
728,  9  Sup.  Ct  Rep.  332. 

Even  if  the  sale  was  fraudulent, 
plaintiff  participated  in  it  and  is  bound 
by  it.  . 

Wheeler  v.  Matthews,  70  Fla.  317. 70 
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So.  416;  Simon  t.  Levy,  36  Fla.  438. 
18  So.  777;  Whitehouse  v.  Nelun,  48 
Wash,  174,  86  Pac.  174;  20  Cyc  434; 
14  Am.  St  Eng.  Enc.  Law,  2d  ed.  281. 

There  must  be  waste  or  mismanage- 
ment or  some  lack  of  power  in  the  pro- 
bate courts  to  administer  the  relief 
necessary  to  complete  Justice,  in  order 
to  enaUe  asi  equity  court,  to  assume  ad- 
ministration of  an  estate. 

Deans  v.  Wlicoaron,  26  Fla.  ms,  7 
So.  168;  Bitch  v.  Bellamy,  14  Fla.  637; 
^ts  V.  Morgan,  68  ,Fla.  46B,  67  So. 

Even  if  there  was  equity  in  Uie  bilL 
there  is  no  ground  for  the  appointment 
of  a<  receiver. 

Hall  V.  Nieukirk,  118  Am.  St.  Rep. 
206,  note;  Fricker  v.  Peters  &  C  Go, 
21  Fla.  264;  Lehman  v.  Trust  Co.  of 
Am^riea,  Fhi.  473,  49  So.  602;  State 
V.  Jacksonville,  P.  &  M.  R.  Ca  16  Fla. 
286;  34  Cyc  26.  61'. 

H.  G.  Duncan,  whom  the  court  ap- 
pointed receiver,  was  not  a  proper 
party  to  receive  the  appointment. . 

Lehman  v.  Trust  Co.  of  America,  67 
Fla.  473,  49  So.  602;  High.  Beceivers, 
4th  ed.  S  68;  34  Cyc.  143. 

Messrs.  Hocker  &  Martin  and  E.  P. 
Williamson,  for  appellee: 

In  view  of  the  acta  on  the  part  of 
Beach,. and  the  secret  retention  of  an 
interest  in  the  subject-matter  with 
which  he  was  called  upon  to  deal  as  a 
director,  no  further  circumstance  need 
bo  shown  to  establish  the  fraudulent 
character  of  the  transaction,  and  ai^ 
stockholdw  can  repudiate  the  entire 
matter,  at  his  option. 

Thomp.  Corp.  S  6527;  Buck  V.  Ross, 
57  Am.  St  Rep.  63,  note;  Twin-Lick 
Oil  Co.  V.  Marbury.  91  U.  S.  687.  23 
L.  ed.  829.  3  Mor.  Min.  Rep.  688;  Rich- 
ardson T.  Green  (Washburn  v.  Green) 
133  U.  S.  SO.  83  L.  ed.  616.  10  Sup.  Ct 
Bep.  280;  Jacksonville  Cigar  Co.  v. 
Dozier,  63  Fla.  1069.  43  So.  523;  Hark- 
ness  V.  Fraser,  12  Fla.  336;  Thomas  v. 
Brownville.  Ft.  K.  &  P.  R.  Co.  109  U.  S. 
522,  27  L.  ed.  1018,  3  Sup.  Ct.  Rep.  315; 
McGourkey  v.  Toledo  &  0.  C.  R.  Co.  146 
U.  S.  536,  36  I*  ed-  1079.  13  Sup.  Ct. 
Rep.  170, 

Ellis,  J.,  delivered  the  opinion  of 
the  court: 

In  November,  1917,  E.  P.  William- 
son exhibited  his  bill  in  the  circuit 
court  for  Lake  county  against  Grove- 
land  Realty  Company,  the  Florida 
Developnjuent  Corporation,  both 
Florida    corporations,    Henry  L^, 
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Bressler,  as  adminjatrator  of  the  es- 
tate of  Georfe  K.  Bressler,  deceased. 
M.  A.  Bressler,  A.  M.  Bressler,  Neva 
Mae  O'Neill  and  her  husliand,  M.  C. 
O'NeUl,  H.  L.  Brassier.  J.  W.  Beach, 
George  T.  Cann,  as  trustee  for  cred- 
itan  of  F.  D.  Tinsley  and     B.  Hull. 

The  allegations  of  the  bill,  in  sub- 
stance^ were  that  in  1913  the  com- 
plainant and  George  N.  Bressler  and 
J.  W.  Beach  and  others  were  stock- 
holders of  the  Florida  Development 
Corporation,  which  was  organized 
for  the  purpose  of  dealing  in  lands, 
and  which  held  a  large  acreage  of 
lands  in  Lake  county ;  that  the  cor- 
poration was  without  funds  to  pay 
the  proper  demands  upon  it  ot  to 
properly  conduct  its  business,  .and 
owed  large  svoxib  of  money,  about 
$38,266,  which,  according  to  Exhibit 
E,  attached  to  the  bill,  it  owed  to 
about  forty  persona,  the  complain- 
ant holding  $24,667.47  of  the  debt; 
that  the  stockholders  unanimously 
agreed  that  the  Florida  Development 
Corporation  should  convey  all  its 
property,  real  and  personal,  to 
George  N.  Bressler,  who  agreed  to 
assume  and  pay  all  of  the  debts  and 
obligations  of  the  corporation ;  that, 
pursuant  to  that  agreement,  a  writ- 
ten contract  was  entered  into  be- 
tween the  corporation  and  Greorge  N. 
Bressler  on  the  1st  day  of  May.  1913, 
whereby  the. corporation  agretid  to 
convey  to  George  N.  Bressler  all  its 
property,  real  and  personal,  and 
Bressler  agreed  to  release  all  his 
claims  and  obligations  against  the 
corporation  and  to  assume  and  pay 
all  the  liabilities  outstanding  against 
it.  A  clause  in  the  agreement  pro- 
vided that  it  was  mutually  under- 
stood and  agreed  between  the  parties 
that  the  consideration  for  the  con- 
veyance to  Bressler  of  all  the  cor- 
poration's property  was  the  payment 
to  Bressler  of  $1.  the  release  of  his 
claims  against  the  corporation,  and 
that  he  would  assume  and  pay  all 
its  liabilities,  and  that  he  would 
carry  out  and  fulfil  all  the  "sailing 
contracts"  made  by  it.  Bressler's 
claim  amounted  to  $6,675;  William- 
son's claim  amounted  to  $24,000  and 
$667^.-  . ;  . 
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'  The  bill' alleges  that,  pursuant  to 
the  agreement,  a  Usirof  the  liabilities 
and  contr^pts  of  the  corporation  was 
delivered  to  Bressler;  doeds  were 
executed  and  delivered  to  him,  con- 
veying all  the  property  of  the  corpo- 
ration. Copies  of  these  deeds  were 
attached  to  the  bill  and  made  parts 
of  it  as  Exhibits  B,  C,  and  D;  that 
complainant  was  the  president  of  the 
corporation  at  that  time,  but  that  he 
did  not  reside  in  Florida ;  that  Bress- 
ler and  J.  W.  Beach  were  directors  of 
the  corporation  and  the  active  men 
in  charge  of  its  business. 

It  is  alleged  that  complainant  is 
not  informed  whether  Bressler  had 
paid  any  of  the  other  debts  of  the 
corporation,  and  that  the  bill  was 
filed  in  behalf  of  complainant  and  all 
other  creditors  whose  daims  Bress- 
ler :had  assumed  and  agreed  to  pay. 

It  JB  alleged  that  this  arrangement 
above  recited  was  urged  upon  the 
complainant  and  the  other  stock- 
holders by  Bressler  and  Beach,  n^o 
represented  that  it  was  for  the  l^est 
interests  of  all  parties,  and  upon 
such  representations  complainant 
assented  to  the  agreement..  It  is 
alleged  that,  prior  to  the  consum- 
mation of  this  arrangement,  Bress- 
ler and  Beach  privately  entered  into 
a  contract  dated  the  same  day,  May 
1, 1913,  of  which,  however,  the  com- 
plainant was  ignorant,  in  which  it 
was  recited  that  Bressler  had  ac- 
quired certain  lands  in  Lake  county 
from  Tinsley  and  Hull,  H.  S.  Budd 
and  B.  F..E.  Cooke,  £.  E.  Edge  and 
T.  G.  (VKeefe,  and  all  the  lands  of 
the  Florida  Development  Corpora- 
tion, and  all  its  assets,  negotiable  in- 
struments, and  personal  property, 
and  by  which  it  was  agreed  that 
Bressler  should  receive  "net  to  him 
in  cash,  leas  all  expenses,  commis- 
sions, office  force,  and  necessary  in- 
cidental expenses  pertaining  to  the 
sale  of  said  land  contracts,  real  and 
personal  property  acquired,  same 
not  to  include  the  liability  of  the 
Florida  Development  Corporation 
assumed  by  George  N.  Bressler,  in 
the  sum  of  thirty-three  thousand 
two  hundred  seven  and  81/100 
(938,207.81)  from  the  date  of  this 
agreement  the  sum  of  one  hundred 
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thousand  dollars  (^]?00;000>  from 
the  sale  of  the  lands  held  by  him,  Ij? 
contracts,  deed  or.  otherwise, 
quired  from  the  Florida  Develop- 
ment Corporation, .  Tinsley  &  Hull, 
Budd  &  Cooke  and  E.  E.  Edge  as 
aforesaid,  he  will  pay  unto  the  said 
party  of  the  second  part  [Beach] 
25  per  cent  of  the  gross  receipts  re- 
ceived thexeafter  as  aforesaid  from 
the  sale  of  said  land  at  retail,  less  all 
expenses,  commissions,  office  force 
and  necessary  incidental  expenses 
pertaining  to  the  sale  of  said  land, 
same  not  to  include  the  liability  of 
the  Florida  Development  Corpora- 
tion assumed  by  George  N.  Bressler, 
in  the  sum  of  thir^-three  thousand 
two  hundred  seven  and  81/100 
($83,207^1)  doUars." 

Another  clause  of  this  agree- 
ment provides  that  Bresrier.was  in 
Ho  event  to  be  liable  to  Beach  for 
any  part  of  the  **25  per  cent  herein- 
before referred  to  until"  Bressler 
had  first  received  his  $100,000 
aforesaid  from  the  sale  of  said 
lands."    After  whidi  Beach  "shall 
be  ^titled   to  25  per  cent  of 
ali  prophet?,  both.fiersDQal  and  real, 
acquired  as  herein  aet  forth'  after 
reasonable  time  expires  from  date." 
It  was  also  agreed  that  if  Tinsley  & 
Hull,  Budd  &  Cooke,  or  T.  E. 
O'Keefe  should  foreclose  any  of 
their  mortgages  on  any  of  the  lands, 
and  such  lands  should  be  lost  to  the 
parties  on  account  of  such  foreclo- 
sure, then  Bressler's  $100,000,  to  be 
received  by  him  before  Beach  should 
come  into  his  interest,  should  be  re- 
duced by  $5  per  acre  for  all  lands  so 
lost  to  the  i>arties  by  foreclosure. 
Provision  was  also  made  in  the  con- 
tract for  any  loss  that  Bressler 
might  sustain  on  account  of  the  con- 
tracts made  by  the  Florida  Develop- 
ment Corporation  which  he  had  as- 
sumed, affecting  lands  convened  1^ 
the  corporation,  the  title  to  whicb 
might  fail.  It  was  provided  that  if 
Bressler  should  sell  his  interests  in 
the  property  before  he  received  the 
$100,000,  he  should  pay  to  Beach  the 
sum  of  $3,000  as  full  payment  for 
all  his  int^est  or  claim  under  the 
contract.   Beach  agreed  to  use  his 
influence  and  good  will  in  the  sale 
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and  coIoniBatiott  of  the  UncUi,  and 
was  to  receive  a  oommission  on  all 
sales  effected  by  him.  The  bill  al- 
leges that  at  the  time  this  contract 
was  made  Beach  was  the  manager 
and  secretary  of  tibe  Florida  De- 
velopment Corporation;  that  Beach, 
at  the  time  of  filing  the  bill,  was 
suing  for  Urge  amounts  under  the 
contract  made  with  Bressler,  in- 
volving the  property  conveyed  by 
the  corporation  to  the  latter,  and 
such  claims  were  adverse  to  the  in- 
terests of  the  corporation's  creditors 
mentioned  in  the  list  which  was  de- 
livered to  Bressler.  It  is  asserted: 
That  under  these  circumstances 
Beach's  claims  are  subordinate  to 
those  of  the  complatnant  and  other 
creditors  of  the  corporation,  because 
he  had  full  knowledge  and  informa- 
tion of  all  the  circumstances  under 
which  the  corporation's  properties 
were  conveyed  to  Bressler,  and  him- 
self urged  the  arrangement  upon 
thenL  That  after  May  1,  1913,  the 
corporation  ceased  to  transact  any 
business,  and  Bmssler  took  charge 
of  all  the  "assets,  lands  and  prop- 
erty formerly  bdonging  to  it,  and 
got  all  the  benefit  contemplated  or 
agreed  to  under  said  arrangement." 
That  he  has  never  paid  the  consider- 
ation for  which  the  deeds  were  ex- 
ecuted. That  the  corporation  has 
practically  gone  out  of  business, 
having  devested  itself  by  said  ar- 
rangement of  all  its  assets,  and  that 
what  is  left  of  its  property  in  the 
hands  of  Bressler,  or  held  by  his 
estate  or  heirs,  he  having  died  intes- 
tate, constitutes  a  trust  fund  for  the 
payment  of  the  corporation's  credi- 
tors. That  M.  A.  Bressler,  H.  L. 
Bressler,  A.  M.  Bressler,  and  Neva 
Mae  Bressler  are  his  heirs  at  law. 
Henry  L.  Bressler  is  administrator 
of  George  N.  Bressler's  estate.  That 
the  Groveland  Realty  Company  is  a 
Florida  corporation  organized  by  the 
heirs  at  law  of  George  N.  Bressler 
for  the  purpose  of  taking  over  his 
estate,  including  the  property  ob- 
tained from  the  Florida  Develop- 
ment Corporation,  and  that  all  the 
above-mentioned  parties  had  full 
knowledge  of  all  the  matters  and  cir- 

9  A.L.R.— 91. 
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Gumstances  alleged  in  the  bill.  That 
when  Bressler  acquired  the  property 
of  the  Fkirida  Development  Cfnpora- 
tion  he  executed  and  delivered  to  the 
complainant  four  promissory  notes, 
aggregating  $24,000,  which  notes 
are  wholly  unpaid  except  the  amount 
indorsed  thereon,  which  amount  is 
about  $1,864.  These  notes  were  all 
due  at  the  time  the  bill  was  filed,  and 
had  been  inresented  to  the  adminis- 
trator of  Bressler's  estate  for  pay- 
ment, but  had  not  been  paid,  and  the 
administrator  had  filed  a  suggestion 
of  insolvency.  That  Geo.  T.  Cann,  as 
trustee  for  the  creditors  of  F.  D. 
Tinsley  and  D.  B.  Hull,  claims  to 
have  some  interest  in  the  property 
described  in  the  conveyance  to 
Bressler  from  the  Florida  Develop- 
ment Corporation,  but  it  is  asserted 
that  his  claim  is  subordinate  to  that 
of  the  corporation's  creditors. 

The  relief  prayed  for  is  in  the  al- 
ternative. An  accounting  is  asked 
for  against  the  representatives  of 
Bressler's  estate  of  the  amount  due 
by  him  to  the  creditors  of  the 
Florida  Development  Corporation 
v^ose  debts  he  assumed  and  agreed 
to  pay ;  that  such  representatives  be 
required  to  pay  the  amount  found  to 
be  due,  and  that  all  the  property  con- 
veyed to  Bressler  by  the  corporation 
be  deemed  and  held  to  be  a  trust 
fund  for  the  payment  of  the  debts  of 
the  corporation;  or  that  the  com- 
plainant and  those  who  are  men- 
tioned in  the  list  of  the  corporation's 
creditors  which  was  delivered  to 
Bressler  be  decreed  to  have  a  lien 
upon  the  property  conveyed  by  the 
corporation  to  Bressler  as  aforesaid; 
or  that  the  deeds  executed  by  the 
corporation  to  Bressler  be  set  aside 
and  canceled  for  failure  of  consid- 
eration, and  that  such  of  the  prop- 
erty therein  described  as  may  re- 
main unadministered,  or  that  was 
not  sold  by  Bressler,  shall  be  de- 
clared to  revert  to  the  Florida  De- 
velopment Corporation,  and  be  held 
and  administered,  by  tlxe  court,  and 
the  proceeds  thereof  applied  to  the 
payment  of  the  debts  of  the  Florida 
Development  Corporation,  and  what 
may  remain  be  amed  over  to  the 
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proper  officers  of  the  corporation; 
that  a  receiver  be  appointed  to  take 
charge  of  all  the  property  described 
in  the  deeds  from  the  Florida  De- 
velopment Corporation  which  has 
not  been  disposed  of;  and  that  he  be 
authorized  to  sell  any  part  of  such 
propw^.  There  was  also  a  prayer 
for  general  relief. 

Upon  application  by  complainant 
the  court,  on  January  15,  1918^  ap- 
iwinted  a  receiver,  H.  C.  Duncan,  to 
take  charge  of  the  assets  as  prayed 
for  in  the  bill.  A  bond  was  given  by 
him  in  the  sum  required  by  the  or- 
der, and  was  duly  approved  by  the 
clerk.  It  appears  that  H.  C.  Dun- 
can was  the  attorney  for  all  the  de- 
fendants who  bear  the  name  of 
.Bi^sler,  and  for  the  Groveland 
Realty  Company  and  the  defendant 
McNeill,  on  the  28th  day  of  Novem- 
ber, 1917. 

From  the  order  appointing  the  re- 
ceiver, the  defendant  J.  W.  Beach 
appealed  on  February  15, 1918.  The 
errors  assigned  are :  First,  entering 
the  order  and  decree  dated  January 
15,  1918;  second,  appointing  H.  C. 
Duncan  receiver,  and  authorizing 
him  to  take  charge  of  the  assets,  as 
prayed  for  in  the  bilL 

It  is  argued  by  appellant  that  the 
relief  asked  in  the  third  alternative 
should  not  be  granted  because  fail- 
ure to  pay  the  agreed  price  for  a 
KMAiaaioM-        tract  of  land,  or  fail- 

promise  which  con- 
stituted the  consideration  for  a  coa- 
veyanee,  furnishes  no  ground  for 
the  cancelation  of  the  conveyance. 
This  doctrine,  thus  generally  stated, 
we  think,  is  sound,  and  this  court 
has  In  other  cases,  as  cited  by  coun- 
sel for  appellant,  approved  it. 
■  In  the  case  of  Harrington  v. 
Rutherford,  38  Fla.  321,  21  So.  283, 
this  court,  speaking  through  Mr. 
Chief  Justice  Mabry,  said:  'The 
authorities  establish  the  rule  that 
ordinarily  a  promise  to  do  some- 
thing in  the  future,  though  made 
by  one  party  as  a  representation  to 
induce  another  to  enter  into  a  con- 
tract, will  not  amount  to  a  fraud  in 
a  legal  sense,  though  the  promise 


subsequently  and  without  excuse  be 
broken  and  unfulfilled." 

See  also  Godwin  v.  Phifer,  51  Fla. 
441,  41  So.  597. 

In  the  transaction  disclosed  by 
the  bill,  however,  there  was  some- 
thing more  than  a  bare  promise  to 
pay  a  debt, — ^the  relations  of  the 
parties  were  a  little  closer  than 
strangers  trading  at  arm's  length; 
the  relation  of  the  parties  Bressler 
and  Beach  to  the  property  of  the 
^rporatlon  was  a  CTpor«tio«- 
nduciary  one,  con-  in«oiyeMt- 
sidered   from   the  « 
Standpoint  of  the  •'^>*»«. 
creditors  of  the  corporation.  As 
officers  of  the  corporation  it  was 
their  duty  to  manage  the  property 
to  the  best  interests  of  the  creditors 
of  the  corporation,  to  the  end 
that  their  just  claims  and  demands 
be  paid  in  full. 

Bresaler  and  Beach  were  not  only 
stockholders,  but  were  officers  of 
the  corporation  in  management  of 
its  business  in  the  direction  of 
its  affairs;  they  knew  presumably 
its  obligations,  the  value  of  its  as- 
sets, and  the  eondition  of  its  prop- 
erties. 

The  complainant  was  both  officer 
and  creditor  to  the  corporatiQii. 
He  was  by  far  the  largest  creditor 
of  'them  all.  He  lived  out  of  the 
state,  leaving  the  management  of 
the  corporation's  affairs  to  Bressler 
and  Beach;  trusted  to  their  judg- 
ment, believed  in  their  representa- 
tions, knew  little  of  the  true  con- 
ditions, and  was  guided  by  their 
statements  to  the  agreement  by 
which  they  acquired  idl  the  proper- 
ties of  the  corporation,  to  be  divid- 
ed between  them  according  to  the 
terms  of  an  agreement  which  they 
had  privately  made  between  them- 
selves, but  did  not  reveal  to  their 
associates  or  to  the  creditors  of  the 
corporation,  in  whose  interest  they 
pretended  to  act,  and  in  whose 
interests  they  were  in  law  required 
to  act,  to  the  end  that  their  jost 
debts  and  demands  be  paid  and 
satisfied.  Bressler  and  Beach,  as 
directors  of  the  corporation,  bore 
somewhat  the  relation  to  it  of  trus- 
tees; and,  while  occupying  audi 
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fidociary  relation,  they  were  pre- 
cluded from  receiving  any  personal 
advantage  without  the  fullest  dia^ 
closure  to  and  astent  of  all  eon* 
cemed.  See  7  R.  G.  L.  468;  Bos- 
worth  V.  Allen,  168  N.  Y.  157,  66 
L.R.A.  751,  85  Am.  St  Kep.  667,  61 
N.  E.  163. 

When  one  accepts  the  position  of 
director-  of  a  coiporation  he  con- 
tracts to  give  dili- 
gent attention  to 
its  concerns,  and  to 
be  faithful  and  honest  in  the  dis- 
charge of  the  duties  which  the  posi- 
tion imposes.  He  is  not  supposed  to 
be  infallible,  and  does  not  stipulate 
agftinst  error,  but  he  will  not  be 
permitted  to  speculKte  with  corpo- 
rate funds  or  property  to  his  person- 
al gain,  nor,  by  suppressing  infor- 
mation concerning  the  value  of  cor- 
porate properties,  be  permitted  to 
acquire  them  as  purchaser  at  a 
small  price,  to  the  consequent  in- 
jury of  the  corporation  or  its  cred- 
itors. See  note  in  55  L.R.A.  751. 

A  very  goieral  doctrine  of  the 
American  courts  is:  That  the  prop- 
erties of  a  corporation  are  to  be 
deemed  a  trust  fund  for  the  pay- 
ment of  the  debts  of 
the  corporation,  so 
that  the  creditors 
have  a  lien  upon  it  or  right  of  prior- 
ity out  of  it  in  preference  to  any 
shareholder  of  the  corporation.  See 
10  Cyc  663;  Crandall  v.  Unoohi,  62 
Conn.  78,  62  Am.  Rep.  SW;  Beck  v. 
Henderson,  76  Ga.  360;  Union  Mut. 
L.  Ins.  Co.  V.  Frear  Stone  Mfg.  Co. 
97  ni.  687,  87  Am.  Rep.  129;  Spear 
V.  Grant,  16  Mass.  9;  National  Trust 
Co.  V.  MiUer.  33  N.  J.  Eq.  155; 
Tinkham  v:  Borst,  31  Barb.  407; 
Marshall  Foondiy  Co.  v.  Killian,  99 
N.  C.  501,  6  Am.  St.  Rep.  539,  6  S. 
E.  680;  Morgan  County  v.  Allen,  103 
U.  S.  498,  26  L.  ed.  498;  Sawyer  v. 
Hoag,  17  Wall.  610,  21  L.  ed.  781. 

While  the  statement  that  the  di- 
rectors of  a  corporatidn  are  trustees 
for  its  creditors  may  be  technically 
inexact.  It  is  at  least  correct  in  the 
sense  that  they  are  bound  to  ex- 
•rdse  diligence  and  good  faith  in 
dealing  with  the  properties  of  the 
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corporation,  to  the.  end  that  ttie 
creditors'  interests  may  be  piXH 
tected.  Especially  is  this  true  in 
the  case  of  an  insolvent  corporatioD. 
See  4  Fletcher,  Cyc  Corp.  §§  2261- 
2271;  Wheeler  v.  Matthews,  70  Fla« 
317,  70  So.  416. 

In  the  case  of  Sanger  v,  Upton; 
91  U.  S.  56,  text,  60,  23  L.  ed.  220, 
222,  the  Supreme  Court  of  the 
United  States,  through  Mr.  Justice 
Swayne,  said:  'The  capital  stock 
of  an  incorporated  con^Moiy  is  a 
fund  set  apart  for  the  payment  oi 
its  debts.  .  .  .  When  debts  are 
incurred  a  contract  arises  with  the 
creditors  that  it  shaU  not  be  with> 
drawn  or  applied,  otherwise  than 
upon  their  demands,  until  such  de- 
mands are  satisfied.  The  creditors 
have  a  lien  upon  it  in  equity.  If  di- 
verted, they  may  follow  it  as  far  as 
it  can  be  traced,  and  subject  it  to 
the  payment  of  their  claims,  except 
as  against  holders  who  have  taken 
it  bona  fide  for  a  valuable  consider- 
ation and  without  notice.  It  is  pub- 
licly pledged  to  those  who  deal  with 
the  corporation,  for  their  security." 

As  regards  creditors^  there  is  no 
distinction  between  money  due  for 
shares  of  stock  in  a  corporation  and 
any  other  assets  which  may  form 
a  part  of  the  prc^erty  and  effects 
of  the  corporation. 

^o  argument  is  necessary  to  ap- 
ply these  principles  to  the  case  at 
bar.  nSressier  and  Beach,  as  di- 
rectors of  the  ctnnporation,  repre- 
sented to  the  president  and  other 
stockholders  that  the  corporation 
had  no  funds  with  which  to  conduct 
its  business  or  to  pay  its  obligations ; 
that  it  was  to  all  intents  and  pur- 
poses insolvent;  and  induced  the 
president  and  stockholders  to  agree 
to  the  proposition,  which  -meant  the 
sacrifice  of  the  corporation's  assets, 
that  the  creditors  might  be  paifl. 
This  was  the  one  and  only  purpos(> 
of  the  transaction,  which  purpose 
was  perfectly  consistent  with  the 
interests  of  creditors,  and  met  the 
requirements  of  law  and  equity;  but 
Bressler  and  Beach  sought  profit 
out  of  the  transaction.  Thar 
knowledge  of  the  value  of  the  pnp- 
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tardea  seemed  to  promise  larire  re- 
turns. The  information  as  to  the 
value  of  the  properties  they  kept  to 
themselves,  when  conscience  re- 
quired them  to  disclose  it,  not  only 
to  the  remaining  stockholders,  but 
to  the  creditors  in  whose  interests 
they  pretended  to  act.  The  con- 
tract shows  that  each  placed  a 
higher  value  upon  the  properties 
than  the  amount  of  the  corpora- 
tion's debts.  The  suppression  of 
this  information  as  to  the  value  of 
the  properties,  and  the  purpose  en- 
tertained by  them  to  speculate  upon 
it  to  their  own  advantage,  was,  in 
otir  judgment^  a  breach  of  good 
faith  which,  in  their  fiduciary  capac- 
ities, they  owed  to  the  stockholders 
and  creditors  of  the  corporation. 
But  they  not  only  withheld  the 
truth, — it  seems  that  they  pur- 

Soaely  misrepresented  the  facts,  and 
eceived  by  such  misrepresentations 
those  in  whose  interests  they  were 
required  by  equity  and  good  con- 
science to  act.  This 
«?p'«!;'  fraud  constitutes 
prop«rtrr-  the  basis  of  equity 
jurisdiction  in  this 
case.  It  is  difficult 
to. perceive  how  equity  can  be  ex- 
pected to  permit  these  men  to  pocket 
great  profits  upon  the  property  so 
acquired  at  the  expense  of  the  cred- 
itors whose  fund  it  is,  and  at  the 
expense  of  their  own  obligations  of 
honor  to  deal  fairly  and  justly  by 
the  creditors  of  the  corporation 
which  the^  represented  in  a  fiduci- 
ary capacity. 

The  complainant  was  entitled  to 
the  relief  prayed  for  to  cancel  the 
deeds  and  declare  a  lien  upon  the 
corporation's  lands  for  the  payment 
ot.  its  debts. 

The  appointment  of  the  receiver 
we  think  was  within  the  discretion 
of  the  court  under  the  case  made. 
The  selection  of  Mr.  H.  C.  Duncan, 
who  was  attorney  of  record  for  the 
Bresslers,  was  not  in  accordance 
With  the  rule  announced  in  the  case 
of  Lehman  v.  Trust  Co.  of  America, 
67  F!a.  473,  49  So.  502,  in  that  Mr. 
Duncan's  relations  to  the  Bresslers 
as  their  attorney  left  him  not  alto- 
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gether  a  disinterested  party.  How- 
ever, we  are  informed  that  Mr.  Dun- 
can has  resigned,  and  another  has 
been  appointed  by  the  court  in  his 
place.  It  would  be  useless,  there- 
fore, to  direct  the  chancellor  to 
amend  his  order  by  the  substitution 
of  some  other  person  for  the  one 
tost  appointed  as  receiver. 
The  ordex  or  decree  is  affirmed. 

Browne,  Ch.  J.,  and  Taylor,  Whit- 
field, and  West,  JJ.,  concur. 

A  petition  for  rehearing  hainng 
been  filed,  the  following  Per  Curian 
response  was  handed  down  January 
26.  1920: 

In  the  petition  for  rehearing  it  is 
asserted  by  counsel  that  the  court  in 
its  opinion  made  a  statement  of  fa£t 
tbat  is  not  sustained  by  the  allega- 
tions of  the  bill.  This  rather  strin- 
gent review  is  not  supported  by  the 
record. 

In  the  first  place,  the  record  shows 
that  the  bill  had  been  on  file  for  more 
than  three  and  a  half  months  before 
the  order  appointing  a  receiver  was 
made;  that  a  notice  was  given  by 
complainant's  counsel  to  the  parties 
defendant  or  their  counsel  by  lettor 
posted  on  November  28,  1917,  two 
months  after  the  bill  was  filed,  of 
the  intention  to  apply  to  the  chan- 
cellor for  the  appointment  of  a  re- 
ceiver. 

So  far  as  the  record  discloses, 
there  was  no  demurrer  to  the  bill, 
no  answer  interposed,  nor  is  there 
evidence  in  the  record  that  a  pro 
conf  esse  order  was  taken  against  the 
defendants,  but  the  court  appointed 
a  receiver. 

In  making  this  order  the  court  be- 
low considered  that  the  bill  con- 
tained equity.  Now  the  petitioner, 
through  his  counsel,  appealed  from 
the  order  appointing  a  receiver,  and 
avers  in  his  petition  for  rehearing 
that  there  is  no  allegation  in  the  bill 
which  warrants  this  court  in  finding 
from  this  record  the  existence  of  the 
facts  which  this  court  in  its  opinions 
holds  constitute  the  basis  of  equity 
jurisdiction. 

We  announced  in  the  opinion  a 
proposition   with    which  ooonad 
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Boema  to  have  no  quarrel.  It  is  one 
wkioh  appears  to  us  to  be  i>erfectly 
consonant  with  the  princiides 
right  deaHnsr  between  man  and  man, 
and  that  is :  "Where  one  accepts  the 
position  of  direcitor  of  a  corporation, 
he  contracts  to  give  diligent  atten- 
tion to  its  concerns,  and  to  be  faith- 
ful and  honest  in  the  discharge  of 
the  duties  which  the  position  im^ 
pofljea." 

Now  what  does  the  record  dis- 
close? Williamson,  the  complainant, 
although  president  of  the  Florida 
Development  Company,  did  not  re- 
side in  Florida,  but  Bressler  and 
Beach  "were  directors  and  the  active 
men  in  charge  of  the  business  and 
operations"  of  the  corporation. 

The  chancellor  was  also  mindful  of 
the  allegation  that  Williamson  was 
not  as  well  posted  about  the  affairs 
(business  and  operation)  of  the  cor- 
poration as  Bressler  and  Beach,  the 
active  men  in  charge.  The  bill 
definitely  alleges  that  Bressler  and 
Beach  urged  the  complainant  to  en- 
ter into  the  agreement  with  Bress- 
ler, and  that  they  "represented  to 
your  orator  and  the  other  stock- 
holders of  said  corporation"  that  it 
was  for  "the  best  interests  of  all  par- 
ties concerned,"  and  that  William- 
son was  **moved  and  induced 
by  the  representations."  It  is  defi- 
nitely alleged  that  at  this  very  time 
the  "corporation  was  then  without 
sufficient  funds  with  which  to  pay 
the  proper  demands  made  upon  it, 
and  without  necessary  funds  to 
properly  conduct  its  business,  and 
owed  large  sums  of  money."  The 
chancellor  assumed,  and  we  think 
correctly,  that  Bressler  and  Beach 
knew  that,  because  their  diligence 
as  directors  would  require  them  to 
know  it,  and  that  in  this  matter  they 
were  better  posted  than  Williamson. 
Now  if  Bressler  and  Beach,  having 
superior  information,  more  accurate 
knowledge  of  the  corporation's 
affairs,  urged  upon  Williamson  and 
the  other  stockholders  that  it  was 
for  the  best  interests  of  all  parties 
concerned  to  trwsfer  all  the  assets 
to  Bressler  upon  his  promise  to  pay 
the  debts,  as  the  contract  which  was 
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attached  to  the  bill  and  made  a  part 
of  it  definitely  provides  he  would  di^ 
good  faith  and  honesty  requireq 
tiiem  to  withhold  no  information 
concerning  the  value  of  the  corpo- 
ration's assets,  and  entertain  no  se- 
cret purpose  to  speculate  with  those 
assets  for  their  personal  ad- 
vantage. They  ow6d  the  utmo^  of 
good  faith  to  the  stockholders  and 
creditors  of  the  corporation,  which 
required  tiiem  to  disclose  every  de- 
tail of  any  enterprise  which  they 
contemplated  entering  upon,  in- 
volving the  corporation's  ass'ets 
conveyed  to  Bressler  upon  the  repre- 
sentation by  him  that  ,  the  purpose 
was  to  obtain  the  payment  of  the 
corporation's  debts.  If  counsel  dif- 
fer from  us  upon  this  proposition, 
we  regret  the  fact. 

Now  what  does  the  record  dis- 
close as  to  the  conduct  of  Bressler 
and  Beach  in  this  connection  ?  They 
had  entered  into  an  agreement  as 
referred  to  in  the  bill,  which  agree- 
ment had  for  its  object  the  exploita- 
tion of  the  corporation's  assets,  and 
other  properties  which  were  added 
to  them,  for  ttie  personal  profit  and 
advantage  of  the  two  directors  of 
the  corporation,  which  agreement, 
so  the  bill  alleges,  the  complainant 
had  no  knowledge  of,  and  did  not 
learn  of  its  existence  until  long  sul> 
sequent  thereto.  In  the  petition  for 
rehearing  counsel  state:  It  is,  of 
course,  probable  that  both  Beach 
and  Bressler  thought  that  th^ 
could  woik  out  a  profit  from  thie 
lands  by  selling  it  by  way  of  eokm- 
isation,  as  mentioned  in  the  eon- 
tract"  ; 

As  directors  of  the  corporation, 
why  was  it  not  their  duty  to  try  and 
work  out  a  profit  to  the  corporation, 
instead  of  to  themselves  peracaiaUy, 
by  selliiig  the  lands  in  large  or 
small  tracts  by  colonization  or  any 
other  means,  especially  as  the  cor- 
poration, so  the  bill  alleges,  was  at- 
tempting to  sell  the  lands  "in  large 
or  small  tracts"?  If,  as  directors, 
they  conceived  a  plan  for  making  a 
profit  from  the  lands,  why  should 
this  plan  be  withheld  by  them  from 
the  stockholders  and  creditors  in 
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whose  interest  they,  by  reason  of 
their  positions,  were  bound  to  act, 
instead  of  openly  submitting  it  to 
them  for  indorsement  or  rejection? 
Tiiese  directors  of  the  corporation, 
Beach  and  Bressler,  did  not,  accord- 
ing to  the  record,  live  up  to  this 
standard  of  good.faith  and  fidelity  to 
the  interests  of  those  whom  the  law 
re(]uired  them  to  serve  with  dili- 
gence and  utmost  good  faith. 

A  mere  casual  reading  of  the  con- 
tract shows,  we  think,  that  Bressler 
and  Beach  contemplated  making  a 
large  profit  from  the  sale  of  the 
lands.  The  only  difference  between 
this  court  and  counsel  upon  this 
point  seems  to  be  in  the  use  of  the 
adjective.  We  did  not  overlook  the 
fact  that  the  "contract  between 
Beach  and  Bressler  embraced  lands 
in  addition  to  those  which  Bressler 
derived  from  the  Florida  Develop- 
ment Corporation."  The  opinion 
specifically  refers  to  the  fact  and 
mentions  the  names  of  the  persons 
from  whom  Bressler  acquired  such 
lands.  But  we  did  not  mention  how 
many  acres  were  so  acquired,  nor 
what  was  paid  for  them;  indeed, 
neither  the  bill  nor  the  contract 
gives  that  information ;  the  contract 
merely  recites  that  the  lands  so  ac- 
quired lay  in  c^*tain  sections,  and 
no  mention  is  made  of  their  cost. 
There  are,  as  we  read  the  record, 
ample  grounds  for  the  conclusion 
reached  by  the  chancellor  that 
Bressler  and  Beach  had  in  mind  the 
making  of  profit  to  themselves,  in 
the  transaction,  Mpoa  the  corpora- 
ti<Hi's  assets.  Among  other  matters, 
it  is  alleged  that  "B^ch  is  now  suing 
for  large  amounts  under  the  contract 
made  between  him  and  Bressler  with 
respect  to  the  prop^iy  formerly  be- 
longimr  to  the  said"  corporation. 
Yet^  under  tihe  terms  of  the  contract. 
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Beach  was  to  receive  only  25  per 
of  the  property,  and  then  only  aftw 
Bressler  had  received  in  cash  **net 
to  him"  a  sum  of  mony  almost 
three  times  larger  than  the  debts  of 
the  corporation.  It  would  seem 
from  this  that  Beach,  one  of  the 
directors  and  coworkers  of  Bressler, 
was  asserting  in  the  courts  that  his 
part  of  the  profits  was  a  laige 
amount.  The  chancellor  concluded, 
therefore,  in  the  absence  of  any  de- 
nial on  the  part  of  the  defendants, 
that  the  profits  contemplated  and 
actually  made  were  quite  large,  with 
respect  to  the  property  formerty  be- 
longing to  the  corporation.  To  hold 
that  Bressler  should  be  protected  in 
the  possession  of  these  profits,  or 
that  Beach  should  appropriate  the 
corporation's  assets  to  the  liquida- 
tion of  his  own  claims  against  his 
fellow  director  over  the  persons 
whom  it  was  their  legal,  equitable, 
and  moral  duty  to  protect  first,  is  to 
give  judicial  sanction  to  a  breach  of 
faith;  to  protect  a  fraud  upon  the 
sophistical,  assertion  that  they  had 
a  right  to  buy  the  assets  of  the  cor- 
poration. Officers  of  an  insolvent 
corporation  may  have  the  right  to 
buy  the  assets  and  properties  of  the 
corporation,  but  only  after  they 
have  made  a  clean  statement,  to 
those  most  concerned,  as  to  their 
beliefs  concerning  the  value  of  the 
properties  and  possibilities  for  liqui- 
dation, to  the  end  that  the  transac- 
tion may  be  kept  free  from  the  pos- 
sibilities of  double  dealing.  Not- 
withstanding the  views  of  the  able 
counsel  for  appellant,  we  have,  after 
reading  the  biU  and  exhibits  again, 
as  requested,  been  conJirmed  in  the 
opinion  as  rendered  heretofore,  so 
the  petition  is  denied. 

AU  concur. 
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of  creditors  u  against  directcurs  or  officers  to  n^om  propoty  of  a  cor- 
porrtion  has  bean  transftfred  for  a  cMuideration  oditf  ttian  payment  of 
ddUs  due  than. 


The  8:eneral  question  as  to  the  right 
to  prefer  the  stockholders  or  officers 
has  not  been  considered  herein,  this 
discussion  being  confined  In  general 
to  conveyances  upon  a  consideration 
other  than  the  discharge  of  debts  due 
the  purchasers. 

Judicial  sales  have  been  excluded. 

It  is  a  general  theory  that  the  credi- 
tor of  a  corporation  may  attack  a  con- 
veyance of  corporate  property  to  an 
officer  or  director;  and,  unless  the  con- 
veyance was  made  in  good  faith  and 
for  an  adequate  consideration*  may 
have  the  same  set  aside.  Pender  v. 
Speight  (1912)  159  N.  C.  612,  75  S. 
E.  851.  A  conveyance  to  stockholders 
which  is  not  supported  by  an  adequate 
consideration  is  invalid  as  against  ex- 
isting creditors  of  the  corporation. 
Ft  Worth  v.  National  Park  Bank 
<1919)  261  Fed.  817«  A  transfer 
which  seems  to  have  been  treated  as 
not  bona  fide,  and  in  which  the  con- 
sideration was  paid  by  the  president 
of  the  corporation,  to  whom  the  trans- 
fer was  made,  to  the  stockholders,  and 
not  to  the  corporation,  was  held  null 
and  void  against  a  creditor,  in  Mundy 
V.  Jacques  (1911)  116  Md.  11,  81  Atl. 
289. 

See  the  reported  case  (Beach  v. 
Williamson,  ante,  1438). 

The  converse  of  this  proposition  is 
true;  and  if  the  sale  was  made  for  an 
adequate  consideration  and  in  good 
faith,  it  will  not  be  set  aside  at  the  in- 
stance of  a  creditor.  Crymble  v.  Mul- 
vaney  (1895)  21  Colo.  203,  40  Pac.  499; 
Barr  v.  Bartram  &  F.  Mfg.  Co.  (1874) 
41  Conn.  606;  Swentzel  v.  Franklin 
Invest.  Co.  (1902)  168  Mo.  272,  67  S. 
W.  596.  In  Barr  v.  Bartram  &  S.  Mfg. 
Co.  (1874)  41  Conn.  506,  which  was 
a  bill  in  equity  for  an  injunction  to 
set  aside  a  conveyance  of  real  and 
personal  property  to  a  director  and 
officer  of  the  corporation,  the  court 
states  that  "a  court  of  equity  will  not, 
upon  the  petition  of  a  general  credi- 
tor, restrain  a  corporation  from  con- 


verting its  assets  into  money  by  a  sale 
thereof  to  a  stockholder,  when  such 
sale  is  not  in  fact  in  fraud  of  the 
stockholders  or  of  the  creditors,  nor  in 
prejudice  of  the  right  of  either;  when 
no  stockholder  objects,  and  when  the 
sale  is  made  for  an  adequate  price, 
with  the  intent  to  apply  the  proceeds 
thereof  to  the  payment  of  the  full 
amount  of  the  debts  of  the  company, 
or  an  equal  proportion  of  every  debt." 

At  least,  a  creditor  cannot,  by  at- 
tachment, attack  a  conveyance  of  cor- 
porate  property  to  a  director  or  officer 
of  the  corporation.  Webb  v.  Rockefel- 
ler (1908)  66  Kan.  160,  71  Pac.  283. 
In  that  case  a  creditor  had  attached 
the  property  conveyed  as  the  property 
of  the  corporation.  The  director  to 
whom  the  property  had  been  conveyed 
was  present  and  acted  as  chairman 
of  the  directors'  meeting  at  which  the 
resolution  was  passed,  directing  the 
transfer,  but  did  not  vote  upon  the 
adoption  of  the  above  resolution. 
After  noticing  these  facts  the  court 
states  that  "it  is  not  contended  but 
that  this  sum  [the  purchase  price] 
was  the  fair  value  of  the  property.  No 
actual  fraud  in  the  transaction  is  as- 
serted. Fraud  in  law  alone  is  claimed. 
This  proceeding  is  by  attachment. 
The  attack  made  upon  the  conveyance 
is  purely  collateral.  That  plaintiff 
may  prevail,  it  must  be  held  that  the 
conveyance  attacked  is  not  voidable 
alone,  but  absolutely  null  and  void. 
It  will  thus  be  seen  that  we  are  not 
here  considering  or  concerned  with  the 
principles  of  equity  which  would  con- 
trol our  actions  in  a  direct  proceeding 
by  the  shareholders,  the  beneficiaries 
of  the  corporate  property,  or  others 
entitled  to  maintain  such  proceeding, 
brought  to  avoid  the  conveyance,  for 
in  such  action  all  the  equities  of  the 
parties  would  be  investigated  and  de- 
creed. But  such  is  not  this  case. 
Here  we  are  urged  in  a  collateral  ac- 
tion at  law  in  attachment  under  the 
statute  to  declare  this  conveyance  ab- 
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solutely  null  And  void.  This  cannot 
be  done." 

The  officer  or  director  to  whom  the 
property  has  been  transferred  cannot 
be  held  liable  for  corporate  debts. 
Nedry  v.  Vaile  (1918)  109  Art  684, 
160  S.  W.  880. 

Even  if  the  oflftcer  or  director  partic- 
ipated on  behalf  of  the  corporation 
in  making  the  sale  to  himself,  general 
creditors  cannot  have  the  sale  set 
aside  on  the  single  ground  of  a  sale 
to  an  officer  or  director.  In  Buell  v. 
Buckingham  (1864)  16  Iowa,  284,  85 
Am.  Dec.  616,  Dillon,  J.,  after  refer- 
ring to  the  general  rules  applicable  to 
the  purchase  of  trust  property  by  the 
trustee,  said:  "Aa  the  principal  or 
parties  interested  may  confirm  the 
sale,  a  mere  stranger  cannot  make  the 
objection  that  the  trustee  was  the  pur- 
chaser, or  that  the  sale  was  irregular. 
The  remedy  belongs  only  'to  persona 
who  had  an  interest  in  the  proper^ 
before  the  sal^  and  no  other  person 
can  apply  to  set  aside  the  sale;'  "  and 
concluded  that  "adopting  this  as  the 
true  view,  it  follows  that  Buell's  par- 
ticipation in  the  sale  and  purchase  of 
the  property  did  not  make  the  same 
Toid.  The  utmost  effect  it  could  have 
would  be  to  make  the  sale  voidable  at 
the  instance  of  any  person  having  an 
interest  in  the  property  sold.  But  the 
defendants,  being,  at  that  time,  gen- 
eral creditors,  and  having  no  interest 
in  or  lien  upon  the  property,  and  there 
being  no  actual  fraud,  are  not  entitled 
to  avoid  the  sale,  simply  on  the  ground 
that  Buell  was  one  of  the  three  direc- 
tors necessary  to  constitute  a  quorum. 
This,  In  my  judgment,  is  the  correct 
view  to  be  taken  of  the  case.  But  ad- 
judged cases  go  farther  (and  it  is  pos- 
sible some  of  them  go  too  far)  and  sus- 
tain the  purchase  of  Buell  on  broader 
grounds."  The  court  then  referred  to 
cases  In  which  the  validity  of  a  con- 
tract between  the  directors  or  officers 
of  the  corporation  and  one  of  their 
own  number  is  sustained,  and  con- 
cludes: "Without  dwelling  further 
upon  these  authorities  (which  are  the 
principal  ones  on  both  sides  that  I 
have  met  with  directly  bearing  on  the 
subject)  I  conclude  that,  as  all  the 
stockholders  were  In  the  case  at  bar 


r^resented  at  the  sale,  and  were  satis- 
fied with  it,  as  it  is  not  fraudulent  in 
fact,  and  as  the  defendants  were  not 
interested  In  and  had  no  lien  on  the 
property,  the  purchase  thereof  by 
Buell  was  binding  upon  the  corpora- 
lion,  and  is  valid  as  to  the  defendants." 

It  has  been  held  that  the  corporate 
creditor  may  subject  to  the  payment 
of  his  claim  corporate  assets  which 
had  been  conveyed  to  a  stockholder  ia 
consideration  of  the  stockholder's  cor- 
porate stock,  on  the  theory  that  the 
corporation  cannot  thus  retire  its 
stock  to  the  prejudice  of  creditors. 
Peterson  v.  Illinois  Land  &  Loan  Co. 
(1880)  6  IlL  App.  257. 

The  fact  that  the  officer  to  whom  the 
conveyance  was  made  upon  a  present 
consideration  was  surety  on  a  debt  of 
the  corporation  Is  not  sufficient  to 
make  the  transfer  of  assets  of  the  cor- 
poration to  him  fraudulent.  Nedry  v. 
Vaile  (1913)  109  Ark.  584,  160  S.  W. 
880. 

Constructive  fraud,  resulting  from 
the  mere  fact  that  the  sale  was  to  a 
director  or  officer,  cannot  be  urged  by 
a  creditor;  there  must  be  actual  fraud 
to  afl^ord  a  basis  for  relief  to  the 
creditor.  Crymble  v.  Mulvaney  (1895) 
21  Colo.  203,  40  Pac.  499. 

The  transfer  of  corporate  property 
attacked  by  a  corporate  creditor  in  O'- 
Connor Min.  &  Mfg.  Co.  V.  Goosa  Fur- 
nace Co.  (1891)  95  Ala.  614,  36  Am. 
St.  Bep.  261,  10  So.  290,  was  made  in 
discharge  of  a  debt,  and  was  to  an- 
other corporation ;  the  case,  therefore, 
on  its  facts,  is  not  within  the  scope 
of  the  present  note.   The  rule,  how> 
ever,  as  to  the  rights  of  creditors  of 
a  corporation,  to  disaffirm  a  transfer 
of  the  property  of  the  corporation,  is 
stated  very  clearly  as  follows:  *The 
directors  of  a  corporation.  In  the  trans- 
action of  its  business  and  the  disposi- 
tion of  its  property,  do  not  stand  in 
any  such  relation  to  the  general  credi- 
tors of  the  corporation  as  they  oc- 
cupy to  the  corporation  itself  and 
to  its  stockholders.    They  are  not 
the  agents  of  such  creditors,  nor  can 
they  usually  be  regarded  as  trustees 
acting  in  their  behalf.  The  creditors 
are  not  entitled  to  disaffirm  a  trans- 
fer of  the  property  of  the  corporation, 
made  by  its  directors  or  other  agents. 
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merely  because  the  corporation  itself 
or  its  atockholcters  could  have  done  so. 
When  8  disposition  of  the  property  of 
a  corporation  is  assailed  by  its  credi- 
tors,  they  are  not  clothed  with  the  right 
of  the  corporation  or  of  its  stock- 
holders to  set  a^ide  the  transaction 
regardless  of  its  fairness  or  unfair- 
ness, on  the  ground  that  it  was  entered 
into  by  representatives  of  the  corpora- 
tion vho  had  pat  themselves  in  a  re- 
lation antagonistic  to  the  interests  of 
their  principal.    The  right  of  the 
creditor  to  impeach  the  transacUon  de- 
pends upon  its  fraudulent  character. 
The  question  in  such  case  is,  Was  the 
transaction  which  is  complained  of 
entered  into  with  the  intent  to  hin- 
der, delay,  or  defraud  creditors?  Was 
the  property  fraudulently  transferred 
or  conveyed?   The  mere  fact  that  the 
corporation,  in  disposing  of  its  prop- 
er^, dealt  with  persons' who,  at  the 
same  time,  were  charged  with  the  duty 
of  representing  its  interests,  does  not, 
by    itself,    render   the  transaction 
fraudulent.    .    .    .   Where  the  prop- 
erty  of  a  corporation  is  transferred 
to  another  corporation  represented  by 
the  same  directors,  the  fact  of  such 
relationship  is  a  circumstance  well 
calculated  to  arouse  suspicion  and 
calls  for  a  rigid  and  sevu-e  scrutiny 
in  tl^e  examination  of  such  transaction 
when  it  is  assailed  by  a  creditor. 
When  such  a  relationship*  is  shown  to 
exist  between  the  contracting  parties, 
clearer  and  fuller  proof  must  be  given 
of  a  valuable  and  adequate  considera- 
tion and  of  the  good  faith  of  the  par- 
ties than  would  be  required  if  the 
transferee  or  grantee  had  been  a 
stranger.  When,  however,  such  exam- 
ination is  made  and  such  proof  is 
forthcoming,  and  the  result  is  that  no 
fraad  or  finfair  dealing  is  shown,  and 


it  appears  that  the  transaction  was 
not  vitiated  by  any  infirmity  of  which 
a  creditor  has  the  right  to  complain, 
then  the  transaction  must  stand;  and. 
it  is  as  valid  as  against  the  creditor 
as  if  the  corporation  had  dealt  with  a 
stranger  who  was  not  invcflved  in  any 
way  with  the  corporate  representa- 
tives." 

A  lease  of  the  corporate  property 
(a  stone  quarry)  to  the  president  and 
general  manager,  who  was  taking  out 
stone  in  fulfilment  of  an  individual 
contract,  was  held  to  be  voidable  at 
the  suit  of  creditors  of  the  corpora- 
tion,  unless  the  contract  was  made  in 
good  faith  and  was  fair  to  the  corpora- 
tion. Ward  v.  McPherson  (1908)  87 
Ark.  521,  118  S.  W.  42. 

A  transfer  of  corporate  property  to 
two  directors  upon  their  agreement  to 
pay  certain  creditors,  in  contemplation 
of  the  company  suspending  its  busi- 
ness by  reason  of  its  insolvent  con* 
dition,  was  held  void  under  a  statute 
in  Mills  V.  Hendershot  (1905)  70  N. 
J.  Eq.  258,  62  Atl.  642,  and  a  receiver 
for  creditors  was  held  entitled  to  re- 
cover from  each  transferee  the  value 
of  the  property  respectively  assigned 
to  him. 

A  deed  of  corporate  land  to  two  of 
the  directors  of  a  corporation  through 
a  third  person  was  held  void  as 
against  creditora  in  Cleveland  v.  La 
Crosse  &  M.  R.  Co.  (1859)  Fed.  Cas. 
No.  2,887,  without  regard  to  the  ade- 
quacy of  the  consideration.  This  case 
is  decided  upon  the  theory  that  the 
directors  of  an  incorporated  company 
are  trustees  of  the  corporators,  and 
have  possession  of  the  corporate  prep- 
ay foi  the  corporators  and  the  cred- 
itors of  the  company;  and  this  being 
so,  they  cannot  purchase  the  corporate 
property.  W.  A.  E. 
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THE  SAUUEL  STORES,  Appt, 

V. 

AARON  H.  ABRAMS. 

CoMMMMCHt  Supreme  Court  of  Errors  —  December  99,  1919, 

(~  ConiL      108  Aa  541.) 

Contract  —  when  eontract  enforcedL 

1.  To  enforce  a  stipulation  in  a  contract  between  employer  and  employee 
that  the  latter  will  not  re-en^^  in  the  same  line  of  business,  the  court 
must  see  that  the  restriction  is  reasonably  necessary  for  the  fair  protection 
of  the  employer's  business  or  rights,  and  not  unreasonably  restrictive  upon 
the  rights  of  the  employee,  due  regard  being  had  to  the  interests  of  the 
public  and  the  circumstances  and  conditions  under  Which  the  contract  is 
to  be  performed. 

{See  note  on  this  gueation  begimUng  on  page  1466.] 

— not  to  engage  in  business  —  validity  ployee  are  not  viewed  with  tiie  same 

—  public  policy.  indulgence  as  between  a  vendor  and 

2.  Whether  the  public  interest  re-  vendee  of  a  business  and  its  good  will 
qairea  that  a  stipulation  not  to  engage  [See  6  R.  C.  L.  806.] 

in  business  shall  be  deemed  void  as  —reasonableness  of  contract  by  wb- 

against  public  policy  varies  with  the  ager  of  clothing  store. 

changing  conditions  of  life.  4,  x  contract  by  one  employed  u 

tSee  6  R.  C.  L.  789.]  manager  of  a  clothing  store  not  to  en- 

—  stipulations  between  employer  and  gage  in  aimilar  buaineaa  for  a  period  of 

employee.  five  years  after  leaving  his  employment 

3.  Stipulations   restrictive  of  the  in  any  city  where  the  employer  conductB 
right   to   re-engage  in   business   in  a  store  is  unreasonable  and  v^id. 
agreements  between  employer  and  em-  [See  6  R.  C.  L.  806,  807.J 


Appeal  by  plaintiff  from  a  judgment  of  the  Court  of  Common  Pleaa  for 
Fairfield  County  (Walsh,  J.)  sustaining  a  demuurer  to  the  complaint  in 
an  action  brought  to  enjoin  defendant  from  conducting  a  clothing  business 
in  competition  with  plaintiff  in  alleged  violation  of  his  contract  Affirmed. 


Statement  by  Curtis,  J. : 

Action  for  an  injunction  to  re- 
strain the  defendant  from  conduct- 
ing a  clothing  business  in  Bridge- 
port and  from  soliciting  former  and 
present  customers  of  the  plaintiff  to 
trade  with  him,  in  alleged  violation 
of  a  contract,  brought  to  the  court 
of  common  pleas  for  Fairfield  coun- 
ty upon  a  complaint  containing  the 
following  allegations : 

"(1)  The  plaintiff  is  a  corpora- 
tion engaged  in  the  sale  of  clothing 
for  men,  women,  and  children,  and 
conducts  a  store  for  said  purpose 
in  said  city  of  Bridgeport. 

"(2)  On  June  4,  1918,  the  plain- 
tiff and  the  defendant  entered  into 
a  written  contract,  a  copy  of  which 
is  hereunto  attached  as  exhibit  A, 


by  which  contract  the  plaintiff  en- 
gaged the  services  of  the  defendant 
as  manager  for  one  of  its  brandi 
stores  for  a  period  of  one  year  from 
September  5,  1918,  for  the  compen- 
sation stated  in;  said  agreement, 
which  contract  is  still  in  force. 

"(3)  By  the  provisions  of  said 
contract  the  said  defendant  agreed 
that  he  would  not  engage  in  any 
business  that  would  compete  wiUi 
the  business  of  the  party  of  the  first 
part  for  five  years  after  the  date  of 
the  termination  of  his  connection 
with  the  plaintiff,  and  that  in  the 
event  of  his  so  doing,  the  plaintiff 
would  be  entitled  to  an  injunction, 
restraining  him  from  continuing 
such  business. 

"(4)  The  said  defendant,  under 
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and  in  pursuance  of  said  contract, 
entered  into  the  service  of  the  said 
plaintiff,  and  continued  in  such 
service  until  November,  191S,  when 
the  defendant  left  the  employ  of  the 
said  plaintiff. 

"(5)  The  defendant,  in  the 
course  of  his  said  employment,  ac- 
quired information  and  knowledge 
of  confidential  matters  relating  to 
the  conduct  of  said  business,  includ- 
ing a  list  of  the  customers  of  such 
business. 

"(6)  The  defendant,  in  violation 
of  his  said  agreement,  on  December 
9,  1918,  opened  a  store  in  said 
Bridgeport,  and  engaged  in  the 
business  of  selling  clothing  for  men, 
women,  and  children,  and  engaged 
in  the.  same  line  of  business  con- 
ducted by  the  plaintiff  in  said 
Bridgeport,  and  engaged  in  busi- 
ness in  competition  with  the  plain- 
tiff, in  violation  of  the  said  agree- 
ment, and  has  advertised  himself 
as  formerly  with  the  Teople's 
Store,'  the  same  being  the  trade- 
name under  which  the  plaintiff  has 
been  conducting  business  in  said 
Bridfioport,  and  has  been  and  is 
soliciting  the  customers  of  the 
plaintiff  to  trade  with  him,  the  de- 
fendant. 

"(7)  The  plaintiff  has  fully  per- 
formed all  the  provisions  of  said 
agreement  on  his  part  to  be  per- 
formed. N 

"(8)  The  plaistiff  will  be  irrep- 
arably damaged  by  the  continuation 
of  said  competitive  business  by  the 
defendant,  and  has  no  adequate 
remedy  at  law. 

"The  plaintiff  claims: 

"(1)  That  the  defendant  be  en- 
joined from  further  conducting  and 
continuing  such  budness,  and  from 
soliciting  the  former  and  present 
customers  of  the  plaintiff  to  trade 
with  him. 

"(2)  Such  other  and  further  re- 
lief as  to  Ihe  court  may  seem  prop- 
er." 

Bxhibit  A  recites  that  the  defend- 
ant Is  engaged  as  manager  for  one 
year  in  one  of  its  branch  stores. 
Sneh  other  parts  of  exhibit  A  as 
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are  essential  are  found  in  the  opin- 
ion. 

To  Has  complaint  the  defendant 
filed  a  demurrer,  pleading,  among 
other  grounds  of  demurrer,  the  fol- 
lowing:  "An  injunction  against 
the  defendant  as  prayed  for  woura 
be  mischievous  and  against  public 
policy." 

This  demurrer  the  court  of  com- 
mon pleas  sustained;  the  plaintiff 
appealed. 

Messrs.  Keogh  &  Candee  and  John 
T.  Dwyer,  for  appellant: 

Employees  who  have  knowledge  0^ 
customer  lists  which  they  attempt  to 
use  in  violation  of  their  i^reeanente 
may  be  enjoined  from  making  such  a 
use. 

Carter  v.  Ailing,  43  Fed,  208:  Rousil- 
lon  v.  Rousillon,  L.  R.  14  Ch.  Div.  851, 
49  L.  J.  Ch.  N.  S.  338,  42  L.  T.  N.  S. 
679,  28  Week.  Rep.  623,  44  J.  P.  663-, 
Knapp  V.  S.  Jarvis  Adams  Co.  70  G.  C. 
A.  536,  185  Fed.  1008;  People's  Co^, 
Apron  &  Towel  Supply  Co.  v.  Light,  171 
App.  Div.  671,  157  N.  Y.  Supp.  1&; 
Mutual  Milk  &  Cream  Co.  v.  Heldt,  12D 
App.  Div.  795,  105  N.  Y.  Supp.  661; 
Diamond  Match  Co.  v.  Roeber,  106  N. 
Y.  473,  60  Am.  Rep.  464,  13  N.  E.  419; 
Stevens  &  Co.  v.  Stiles,  29  B.  I.  399,  ^ 
L.R.A.(N.S.)  933,  71  Atl.  802,  17  Ann. 
Cas.  140 ;  Empire  Steam  Laundry  Co.  v. 
Lozier,  166  Ca!.  96,  44  L.R.A.(N.S.") 
1159,  18ft  Pac  1180,  Ann.  Cas.  m4C, 
628;  Witkop  &  H.  Co.  v.  Boyce^  61  Ui^. 
126,  112  N.  Y.  Supp.  874. 

The  contract  is  not  contrary  to  puUic 
policy  or  mischievona. 

Cook  V.  Johnson,  47  Conn.  176,  36 
Am.  Rep.  64;  Styles  v,  Lyon,  87.  Con;D- 
23,  86  Atl.  664;  Schoohiick  v.  Gold,  iB^ 
Conn.  110,  98  AtL  124;  Oregon  Steam 
Nav.  Co.  V.  Winsor,  20  Wall.  66,  22  L. 
ed.  318;  Gibbs  v.  Consolidated  Gas  Co. 
130  U.  S.  396,  82  L.  ed.  979,  9  Sup.  Ct 
Rep.  553;  Fowle  v.  Park,  131  U.  S.  8^ 
38  L.  ed.  67, 9  Sap.  Ct  Rep.  668;  Hart- 
ford F.  Ins.  Co.  Chicago,  M.  ft  St  P. 
R.  Co.  175  U.  S.  106,  44  L.  ed.  91,  20 
Sup.  Ct  Rep.  33;  Herreshoff  v.  Bou- 
tineau,  17  R.I.  8,  8  L.R.A.  469,  S3  Am. 
St  R^.  860,  19  Atl.  712. 

The  reatrfction  is  not  unreasonaUe 
as  to  the  time  of  its  duration. 

Cook  V.  Johnson,  47  Conn.  176,  36 
Am.  Rep.  64;  Styles  v.  Lyon,  87  Conn. 
23,  86  Atl.  664;  Haynes  v.  Doman 
C1899j  2  Ch.  13,  68  L.  J.  Ch.  N.  S.  419. 
80  L.  T.  N.  S.  669,  16  Times  L.  R.  354; 
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Hitchcock  V.  Ooker,  6  Ad.  &  El.  488,  1 
Nw.  &  P.  796,  2  Harr.  &  W.  464,  6  L.  J. 
Bull.  N.  S.  266 ;  Rousillon  v.  RouslUon. 
U  R.  14  Ch.  Div.  361,  49  h.  J.  Ch.  N.  S. 

42  L.  T.  N.  S.  679,  28  Week.  Rep. 
623,  44  J.  P.  663;  Anchor  Electric  Co. 
V.  Hawkes.  171  Mafia.  101,  41  L.R.A. 
189,  68  Am.  St  Rep.  403,  60  N.  £.  509 ; 
Magnolia  Metal  Co.  v.  Price,  65  App. 
Div.  276,  72  N.  Y.  Supp.  792;  School- 
nlA  V.  Gold,  89  Conn.  110,  98  Atl.  124. 

The  restriction  is  not  unreanonable 
as  to  the  area  of  its  operation. 

Carter  v.  Ailing,  43  Fed.  208;  Mason 
V.  Provident  Clothing  &  Supply  Co. 
[1918]  A.  C.  724,  82  L.  J.  K.  B.  N.  S. 
lies,  109  L.  T.  N.  S.  449,  29  Times  L. 
R.  72T.  67  SoL  Jo.  739,  Ann.  Cw.  1914A, 
491. 

It  was  error  to  refuse  to  enjoin  the 
defendant  from  using  the  cust<nner  list. 

Stevens  &  Co.  v.  Stiles,  29  R.  I.  399, 
20  L.R.A.(N.S.)  933,  71  Atl.  802,  17 
Ann.  Gas.  140;  Knapp  v.  S.  Jarvis 
Adams  Co.  70  C.  C.  A.  636,  136  Fed. 
1008;  Witkop  &  H.  Co.  v.  Boyce,  61 
Misc.  126,  112  N.  Y.  Supp.  874;  2 
Story,  Eq.  %  952 ;  Empire  Steam 
Laundry  Co.  v.  Lozier.  165  Cal.  95.  44 
L.R.A.CN.S.)  1159,  130  Pac.  1180,  Ann. 
Gas.  1914C,  628;  New  Method  Laundry 
Co.  V,  McCann,  174  Cal.  26,  161  Pac 
990,  Ann.  Cas.  1918G,  1022;  Magnolia 
Metal  Co.  v.  Price,  66  App.  Div.  276, 
72  N.  Y.  Supp.  792. 

The  contract  is  reasonable  and  en- 
forceable in  equity. 

Fleckenstein  Bros.  Co.  v.  Flecken- 
stein,  24L.R.A.(N.S.)  926.  note;  Styles 
v.  Lyon,  87  Conn.  23,  86  Atl.  664;  Cook 

Johnson,  47  Conn.  176.  36  Am.  Rep. 
64;  United  States  v.  Addyston  Pipe  & 
Steel  Co.  46  L.R.A.  122,  29  C.  C.  A.  141. 
54  U.  S,  App,  723,  86  Fed.  271 ;  0.  &  W. 
Thum  Co.  V.  Tlocsynski,  114  Mich.  149. 
'i8  L.R.A.  200,  68  Am.  St.  Rep.  469,  72 
N.  W.  140;  E.  L  Dupont  de  Nemours 
Powder  Co.  v.  Masland.  244  U.  S.  101, 
61  L.  ed.  1018,  37  Sup.  Ct  Rep.  575; 
Artistic  Porcelain  Co.  v.  Boch,  76  N.  J. 
Eq.  638, 74  Atl.  680;  Underweod  &  Sons 
V.  Barker  [1899]  1  Ch.  300,  68  L.  J, 
Ch.  N.  S.  201,  47  Week.  Rep.  347.  80 
L.  T.  N.  S.  306,  15  Times  L,  R.  177; 
Haynes  v.  Doman  [1899]  2  Ch.  13,  68 
U  J.  Ch.  N.  S.  419,  80  L.  T.  N.  a  669, 
IS  Times  L.  R.  354;  Harrison  v.  Glucose 
Sugar  Ref.  Co.  58  L.RJL  916,  53  C.  C. 
A.  484,  116  Fed.  304;  Philadelphia  BaU 
Club  V.  Lajoie,  202  Pa.  210,  68  UR.A. 
227,  90  Am.  St.  Rep.  627,  61  Atl.  973; 
Colambia  College  v.  Tunb»g,  64  Wash. 
19,  116  Pac.  280;  Hackett  v.  A.  L.  &  J. 
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J.  Reynolds  Co.  30  Misc.  738,  62  N.  Y. 
Sapp.  1076;  Witkop  &  H.  Co.  v.  Boyc^ 

61  Misc.  126,  112  N.  Y.  Supp.  874;  Me- 
Call  Co.  V.  Wright,  198  N.  Y.  143.  81 
LJt.A.(N.S.)  249,  91  N.  E.  616;  Carter 
V.  AUing,  43  Fed.  208 ;  Stevens  &  Co.  t. 
Stiles,  29  R.  I.  399,  20  L.R.A.(N.S.) 
933.  71  AU.  802.  17  Ann.  Cas.  140. 

Mr.  Alexander  L.  De  Laney,  for  ii^ 
pellee: 

The  injunction  was  properly  denied, 
as  the  contract  set  up  is  not  a  contract 
for  the  employm«it  of  services  involv- 
ing special  sUll  and  training,  nor  for 
services  involving  the  exercise  of  hi^ 
powers  <rf  miikl  peculiur  to  the  defend- 
ant. 

Wm.  Rogers  Hfg.  C&  y.  Rogets,  58 
Conn.  363, 7  L.R.A.  779, 18  Am.  St. 
278.  20  AtL  467;  Peabody  v.  Norfolk, 
98  Mass.  462,  96  Am.  Dec.  664;  High. 
Inj.  §  1120;  Beach,  Inj.  §  44S;  Pom.  Eq. 
Jur.  §  1443;  Bank  of  Calif oniia  t. 
Fresno  Canal  &  Irrig.  Co.  58  CaL  201; 
Singer  Sewing  Mach.  Co.  v.  Union  But- 
tonhole &  Embroidery  Co.  Holmes  253, 
Fed.  Cas.  No.  12,904;  22  Cyc  857; 
Sternberg  v.  03rien,  48  N.  J.  Eq.  S70^ 
22  AtL  348 ;  Dills  v.  Doebler,  62  Conn. 
368,  20  L JLA.  432, 36  Am.  St.  R^  S4S. 
26  AU.  398;  Levin  v.  Dietz,  194  N.  Y. 
381,  20  L.R.A.(N.S.)  251,  87  N.  E.  464; 
Wadick  v.  Mace,  191  N.  Y.  4,  83  N.  £. 
671;  Welty  v.  Jacobs.  171  111.  624,  40 
L.R.A.  98,  49  N.  E.  723;  Pahner  v. 
Gould,  144  N.  Y.  671,  39  N.  E.  378; 
Stokes  V.  Stokes,  148  N.  Y.  708,  48  N. 
E.  211;  Giles  v.  Dunbar,  181  Mass.  22, 

62  N.  E.  985;  E.  Jaccard  Jewelry  Ca  v. 
O'Brien,  70  Mo.  App.  432;  Bumey  t. 
Ryle,  91  Ga.  703.  17  S.  E.  986;  Geo.  A 
Kessler  &  Co.  v.  Chappelle,  73  App.  Div. 
447,  77  N.  Y.  Supp.  285;  W.  J.  Jofansbw 
Co.  V.  Hunt,  66  Hun,  604, 21  N.  Y.  Sd^ 
314;  Carter  v.  Ferguson,  68  Hun,  6^ 
12  N.  Y.  Supp.  680;  Ci>penheimer  v. 
Hirsch,  6  App.  Div.  232,  38  N.  Y.  Supp. 
311 ;  Sinmis  v.  Bumette.  55  Fla.  702. 
16  L.R.A.(N.S.)  389,  127  Am.  St 
201,  46  So.  90, 16  Ann.  Cas.  690;  Keder 
v.  Taylor,  53  Pa.  467.  91  Am.  Dec  221: 
CarroU  v.  Giles,  30  S.  C.  412»  4  LJU. 
164,  9  S.  E.  422, 

Curtis,  J.,  delivered  the  opinion  d 
the  court: 

By  the  complaint  and  the  con- 
tract, exhibit  A,  attached  tho^ 
the  following  facts  are  disclosed: 

The  plaintiff  is  &  corporation  d 
the  state  of  New  York  engaged  ia 
conducting  branch  clothhis  stortf 
in  various  cities. 
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It  employed  the  defendant  as 
manager  of  one  of  its  branch  stores 
for  the  period  of  one  year  from 
September  5,  1918,  under  the  writ- 
ten contract  attached  to  the  com- 
plaint. 

The  contract  contains  the  follow- 
ing stipulation  on  the  part  of  the 
defendant :  "And,  whereas,  in  the 
course  of  such  employment,  Aaron 
H.  Abrams  may  be  assigned  to  du- 
ties that  may  give  him  knowledge 
and  information  of  confidential  mat- 
ters relating  to  the  conduct  and  de- 
tails of  the  business  of  the  Samuel 
Stores,  Incorporated,  as  to  result  in 
the  opinion  of  the  Samuel  Stores, 
Incorporated,  irremediable  injury 
to  it,  for  which  no  money  damages 
could  adequately  compensate,  if  the 
said  party  of  the  second  part  should 
enter  the  employment  of  rival  con- 
cern while  this  contract  was  still  in 
effect,  the  said  Aaron  H.  Abrams 
agrees  not  to  engage  in  any  other 
occupation  during  the  life  of  this 
contract,  and  further  agrees  not  to 
either  directly  or  indirectiy  connect 
himself  with  any  firm  engaged  in 
business  similar  to  that  of  the  party 
of  the  first  part,  which  would  com- 
pete with  the  business  of  the  party 
of  the  first  part,  nor  will  he  himself 
engage  in  any  business  that  will 
compete  with  the  business  of  tJie 
party  of  the  first  part,  for  five  years 
after  the  date  of  his  connection 
with  the  party  of  the  first  part  be- 
ing severed.  The  said  Aaron.  H. 
Abrams  agrees  to  use  his  best 
endeavors  and  his  entire  time  to 
promote  the  business  and  business 
interests  of  the  Samuel  Stores,  In- 
corporated." 

The  defendant  in  November, 
1918,  left  the  employ  of  the  plain- 
tiff, and  on  December  9,  1918, 
opened  a  store  in  Bridgeport,  and 
engaged  in  the  business  of  selling 
clothing  for  men,  women,  and  chil- 
dren, and  engaged  in  the  same  line 
of  business  conducted  by  the  plain- 
tiff in  Bridgeport,  and  has  adver- 
tised himself  as  formerly  with  the 
People's  Store,  the  same  being  the 
tradename  under  which  the  plain- 
tiff has  been  conducting  busineBS  in 
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Bridgeport  and  the  defendant  has 

been  and  is  soliciting  the  customerts 
of  the  plaintiff  to  trade  with  him. 

This  case  presents  the  question 
whether  or  not  the  restrictive  stip- 
ulation in  the  contract  between  the 
parties  is  void  as  against  public 
policy. 

The  public  policy  to  be  applied  is 
the  public  policy  of  the  present 
time.  The  changing  conditions  of 
life  modify  from  time  to  time  the 

reasons  for  deter-  

mining  whether  the  SSS'inVlJC 
public  interest  re-  KiSte  ViSK" 
quires  that  a  re- 
strictive stipulation  shall  be  deemed 
void  as  against  public  policy.  The 
following  statement  of  l^e  law 
found  in  the  leading  case  of  Maxim 
V.  Nordenfeldt  (1895)  11  Reports, 
27,  is  generally  recognised  as  fun- 
damental: "The  true  view  at  the 
present  time,  I  think,  is  this:  The 
public  have  an  interest  in  every  per- 
son's carrying  on  his  trade  freely ; 
so  has  the  individual.  AU  inter- 
ference with  individual  liberty  of 
action  in  trading  and  all  restraints 
of  trade  of  themselves,  if  there  is 
nothing  more,  are  contrary  to  pub- 
lic policy,  and  therefore  void.  But 
there  are  exceptions;  restraints  of 
trade  and  interference  with  individ- 
ual liberty  of  action  may  be  justified 
by  the  special  circumstances  of  a 
particular  case.  It  is  a  sufficient 
justification,  and,  indeed,  it  is  th^ 
only  justification  if  the  restriction  is 
reasonable, — reasonable,  that  is,  in 
reference  to  the  interests  of  the  par- 
ties concerned,  and  reasonable  in 
reference  to  the  interests  of  the 
public,  80  framed  and  so  guarded  as 
to  afford  adequate  protection  to  the 
party  in  whose  favor  it  is  imposed, 
while  at  the  same  time  it  is  in  no 
way  in j  urious  to  the  public." 

Under  this  principle,  that  the 
reasonableness  of  a  restriction  in 
view  of  all  the  circumstances  and 
tiie  interests  of  the  public  and  the 
parties  is  the  test  of  its  validity, 
certain  basic  considerations  have 
developed  as  guides  to  covenantois 
and  the  courts.  Some  of  these,  we 
will  now  consider. 


Digitized  by 


The  cases  in  relation  to  restraints 
of  trade  boob  diacloeed  two  leading 
clfiseeB  <st  '^ontraets,  eontraetB  be- 
tween the  vendor  and  vendee  of  a 
business  and  its  good  will,  and,  on 
the  other  hand,  contracts  between 
an  employer  and  an  employee. 

Under  the  law,  restrictive  stipu- 
lations in  agreements  between  em- 
plofyw  and  &n^oym  m  net  viewed 

between 

SBwSL***     stipulations  be- 
tween a  vendor  and 
vendee  of  a  busbiesB  «nd  its  good 
wia. 

In  the  latter  case,  the  restrictions 
add  to  the  value  of  what  the  vender 
wishes  to  sell,  and  also  add  to  the 
value  of  what  the  wndee  pJSnAamm, 
tn  meh  eases  also  the  parties  are 
presumably  more  nearly  on  a  parity 
in  ability  to  negotiate  than  is  the 
case  in  the  negotiation  of  agreement 
between  employer  and  employee. 

In  a  restrictive  covenant  between 
a  vAder  of  a  busineM  and  the  ven- 
dee, larffe  Mope  for  freedom  of 
contract  and  a  eonreepondiaglf 
large  restraint  of  trade"  are  ailow- 
able.  In  a  restrictive  covenant  be- 
tween employer  and  employee  on 
the  other  hand,  there  is  "small 
scope  for  the  restraint  of  the  right 
to  labor  and  trade  and  a  correspond- 
ingly small  freedom  of  contract." 

In  dealing  with  a  restrictive  stip- 
ulation between  an  employer  and  an 
employee,  as  in  this  case,  in  order 
that  the  Court  may  uphold  and  en- 
force the  restriction,  if  it  is  not 
otherwise  contrary  to  public  policy, 
the  court  muHt  &ad  that  the  facts 
idlest  ^todose  a  restriction  on  the 
^ple^e" 'treasonably  necessary  for 
the  fair  protection 
m^^mm^mtvm^  of  the  employer's 
business  or  rights, 
and  not  unreasonably  restricting 
l^e^  lights  of  the  employee,  due  re- 
'frard  oeing  had  to  the  interests  of 
the  public  and  tlie  circiimstanoes 
and  conditions  under  wliich  thecoa- 
tfact  is  to  be  performed."  Wm. 
Rogers  Mfg.  Co.  v.  Rogers,  58  Conn. 
356,  7  L.R.A.  779,  18  Am.  St.  Rep. 
278.  20  Atl.  467;  Eureka  Laundry 


Co.  V.  Long,  35  L.R.A.  (N.S.)  119, 
note;  Shnms^v.  Burnette,  16  L.R.A. 
(N.S.)  389,  note;  Herbert  Morris 
V.  Saxelby  [1916]  1  A.  C.  688,  85 
L.  J.  Ch.  N.  S.  210,  114  L.  T.  N.  S. 
618,  32  Times  L.  R.  297,  60  Sol.  Jo. 
305;  Mason  v.  Provident  Clothing 
&  Supply  Co.  [1913]  A.  C.  724,  82 
L.  J.  K.  B.  N.  S.  1153,  109  L.  T. 
N.  S.  449,  29  Times  L.  R.  727,  57 
Sol.  Jo.  739,  Ann.  Gas.  491; 
Nordoifett  v.  Maxim  Nordenfeft 
Guns  &  A.  Co.  [1894]  A.  C.  565, 
63  L.  J.  Ch.  N.  S.  908,  11  Reports. 
1,  71  L.  T.  N.  S.  489,  6  Eng.  RuL 
Gas.  413,  id.  11  Reports,  27;  Konski 
V.  Peet  [1915]  1  Ch.  530  [1915] 
W.  N.  98,  84  L,  J.  Gh.  N.  S.  513,  112 
L.  T.  N.  S.  1107,  59  Sol.  Jo.  383; 
Herreshoff  v.  BontineSM,  17  R.  I.  3, 
B  L.n.A.  460,  38  Am.  St.  Rep.  850, 
19  Atl.  712. 

We  are  then  to  determine  wheth- 
er the  facts  set  up  in  this  complaint 
make  it  reasonably  necessary  for 
the  fair  protection  of  the  plaintiff's 
fauaineaa  to  hold  that  tbe  restrictiTe 
st^potattei  i»  the  eonbcMt  aboald 


This  stlpuiBtkm  provides,  in  ef- 
fect, that  the  defendant,  for  five 
years  after  he  leaves  the  employ  of 
the  plaintiff,  shall  not  either  direct- 
ly or  indirectly  connect  himself 
with  any  firm  engaged  in  business 
■iinilBr  to  that  o£  the  plaintiff, 
vrideh  vroald  compete  with  tiie  bast 
ness  of  the  plaintiff  in  any  city 
where  the  plaintiff  conducts  one  of 
its  branch  stores. 

It  appears  from  the  complaint 
that  the  services  of  the  defendant 
contracted  fox  by  the  plaintiff  are 
not  peculiar  or  individual  in  their 
character,  nor  purely  intellectual, 
nor  are  they  special  or  extraordi- 
nary services  or  acts. 

The  defendant's  services  and  the 
plaintiff's  business  are  not  of  a 
character  to  involve  the  acquisition 
of  ^wcial  business  secrets  of  the 
plamtiS  by  the  defendant.  The 
agreement  r^tes  mo-ely  to  serv- 
ices in  a  local  retail  business,  and 
primarily  aims  to  restrict  competi- 
tion. 

The  plaintiff  conducts  a  local  re- 
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tail  clothing  business  in  which  the 
defendant  was  employed  as  mana- 
ger. The  situation  of  manager 
could  have  been  filled  by  any  person 
of  sufficient  business  capacity. 

The  clothing  business  may  be  en- 
tered upon  by  anyone  who  desires 
to  enter  it,  and  whether  the  defend- 
ant opened  a  competitive  store  or 
another  did  so  was  immaterial  to 
the  plaintiff,  except  that  the  defend- 
ant, having  acquaintance  and  knowl- 
edge of  the  plaintiff's  customers, 
might  solicit  their  trade. 

The  restriction  in  question  pro- 
vides, in  substance,  that  in  any  city 
where  the  plaintiff  carries  on  its 
business  the  defendant  shall  not  di- 
rectly or  indirectly  connect  himself 
with  ^ny  firm  engaged  in  business 
similar  to  -that  of  the  plaintiff, 
which  would  compete  with  the  busi- 
ness of  the  plaintiff,  for  five  years 
after  his  employment  with  the 
plaintiff  ceas^. 

This  restriction,  binding  for  that 
period  and  relating  to  every  city  in 
which  the  plaintiff  has  established 
a  branch  store,  is  not  reasonably 
necessary  for  the  fair  protection  of 
the  plaintiff's  business.  It  covers  a 
number  of  cities  in  which  the  de- 
fendant, from  his  employment  in 
one  city,  could  have  had  no  acquain- 
tance with  the  local  customers. 

A  restrictive  agreanent,  provid- 
ing that  the  defendant,  while  con- 
nected with  a  competing  business, 
should  not  solicit  trade  from  pep- 
sons  who  were  customers  of  the 
plaintiff  at  the  branch  store  where 
the  defendant  was  employed  during 
his  employment,  might  reasonably 
be  claimed  to  be  sudi  a  restriction 
as  is  reasonably  necessary  for  the 
fair  protection  ot  the  plaintiff's  busi- 
ness. Konski  v.  Peet  [1915]  1  Ch. 
630  [19)5]  W.  N.  98,  84  L.  J.  Ch. 
N.  S.  513.  112  L.  T.  N.  S.  1107,  59 
Sol.  Jo.  383. 
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Such  a  restriction  obviously  would 
not  unduly  restrict  the  rights  of  the 
defendant,  since  it  would  not  other- 
wise restrict  the  field  of  his  employ, 
ment  than  by  prohibiting  the  solici- 
tation of  the  clothing  trade  of  a 
limited  number  of  people  in  one  city. 

By  the  sweeping  terms  of  the  re- 
strictive stipuUtion  in  question,  it 
is  true  that  the  solicitation  of  such 
customers  of  the  plaintiff  is  indirect- 
ly prevented.  But  at  what  cost  to 
tile  defendant?  He  is  prohibited 
from  entering  or  being  employed  in 
the  clothing  business  in  various 
cities,  the  number  of  which  may  be 
large,  and  the  area  in  which  he  may 
exercise  such  experience  in  and  apti- 
tude for  that  business  as  he  may 
possess  is  greatly  limited. 

The  reasonable  and  fair  protec- 
tion of  the  plaintiff's  business  does 
not  require  such  an 
^^Mt^MtV/**  extended  restriction 

S:.VY.V.V«re.  Of  the  defendant's 
field  of  employment. 
Public  policy  requires  that  the  de- 
fendant's liberty  of  action  in  trad- 
ing or  emplo}rment  shall  not  be  un- 
duly restricted.  To  enforce  the 
sweeping  terms  of  this  restriction 
would  bis  a  useless,  unnecessary, 
and  undue  curtailment  of  the  de- 
fendant's liberty  of  trading  and  em- 
ployment, and  an  unjustified  re- 
straint on  competition. 

The  case  at  bar  illustrates  the  fol- 
lowing comment  found  in  Herres- 
hoff  V.  Boutineau,  17  R.  1. 7, 8  L.R.A. 
469,  33  Am.  St  Rep.  860,  19  Atl. 
713:  "Covenantees  [in  contracts  In 
restraint  of  trade  between  employer 
and  employee]  desiring  the  maxi- 
mum of  protection  have,  no  doubt,  a 
difficult  task.  When  they  fail,  it  is 
commonly  because,  like  the  dog  in 
the  fable,  they  grasp  at  too  much, 
and  so  lose  all." 

There  is  no  error. 

The  other  Judges  oonciur* 
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ANNOTATION. 


Validity  and  enforceability  of  restrictive  covenants  in  contracts  of  enqtloyment 


I.  Validity  and  enforceability  of  cove- 
nant: 

a.  In  general,  1466. 

b.  Distinction  between  a  covenant 

ancillary  to  the  sale  of  a  busi- 
ness and  to  a  contract  of  em- 
ployment, 1467. 

c.  Distinction   between  covenants 

applicable  daring  term  of  em- 
ployment and  siAsequently 
thereto,  1480. 

II.  Covenant  not  to  accept  service  for 
anyone  except  employer  diu^ 
ing  term  of  contract : 

a.  In  general,  1463. 

b.  As  affected  by  the  character  of 

the  service  to  be  performed, 
1463. 

UL  ,  Covenant  not  to  engage  in  similar  or 
competing  business  after  the 
termination  of  the  contract: 
a.  In  general,  1467. 

f.  VaUdUg  and  enforceabUi^  of  cove- 
nant. 

a.  In  generdL 

Restrictive  covenants  in  contracts 
of  employment,  affecting  the  right  of 
the  employee  to  accept  employment 
with  others  or  engage  in  business  for 
himself  are  of  two  kinds:  One  not  to 
accept  employment  with  others  during 
the  term  of  the  contract,  and  the  other 
not  to  acc^t  employment  with  others 
or  engage  iii  a  similar  business  for 
himself  for  a  definite  period  of  time 
after  the  termination  of  the  contract. 
Both  of  these  classes  of  covenants  are 
regarded  as  in  some  degree  in  re- 
straint of  trade.  When  they  were  first 
presented  to  the  courts  they  were  re- 
garded as  contrary  to  public  policy, 
and  hence  invalid,  but  the  importance 
of  requiring  one  who  had  assumed  by 
the  solemnity  of  contract  certain  en- 
gagements, to  observe  them,  as  well  as 
the  necessity  of  furnishing  a  reason- 
able protection  to  the  business  of  the 
employer.  Boon  led  the  courts  to  view 
these  covenants  wHh  a  greater  degree 
of  toleration.  Hence,  the  later  deci- 
sions, in  a  measure  at  least,  sustain 


III.  — continued. 

b.  Reasonable   restrictioBa;  iBus- 

trative  cases: 

1.  Contracts  for  employment  in 

mercantile  or  manofactor- 
ing  business,  1468. 

2.  Contracts  for  employment  in 

professional  capacity,  1472. 

c.  Unreasonable  restrictions  as  to 

period  of  restraint;  illnstrative 
cases,  1473. 

d.  Unreasonable  restrictions  as  to 

territory,  1473. 

IV.  Effect  of  want  of  equity  hi  coateaet: 

a.  In  general,  1478. 

b.  Sufficiency  of  consideration,  1479. 
c  Lack  of  mutuality  of  obligation, 

1480. 

V.  Effect  of  provision  for  liquidated 

damages  or  penalty,  1^481. 
VI.  Injunctive  relief  as  affected  by  com- 
parison of  injury  to  the  parties, 
1482. 

VII.  Effect  of  infancy  of  eltt^i^ee,  1483. 

the  validity  of  contracts  containing 
covenants  of  this  character.  As  to  the 
first  class  of  contracts  or  agre«nents, 
i.  e.,  not  to  accept  employment  with 
others  during  the  term  of  the  con- 
tract, the  courts,  of  course,  have  nev- 
er undertaken  to  require  the  specific 
performance  of  the  contract  by  requir- 
ing the  employee  to  continne  in  his 
«mpl<QnneBt;  they  have,  however,  in 
proper  eases,  restrained  the  breach  of 
such  a  covenant.  Of  course,  in  any 
case  involving  contracts  of  this  char- 
seter  it  may  be  safely  assumed  that 
the  contract  is  valid,  as  the  courts 
now  view  them,  and  tiiat  an  action  at 
law  will  lie  for  damage  for  the  breach 
of  the  covenant.  For  various  reasons, 
liowever,  this  remedy  is  of  bat  little 
value  to  the  employer,  since  the  real 
purpose  of  a  negative  covenant  of  this 
character  is  to  secure  the  specific  per- 
formance of  the  contract,  and  to  se- 
cure such  enforcement  it  is  necessary 
to  invoke  equitable  aid  to  enjoin  the 
breach  of  the  negative  covenant.  To 
secure  such  aid  frequently  presents  a 
serious  dilBcul^  to  the  empl(qrer,  for 
it  is  not  in  every  case  that  equity  will 
assume  jurisdiction.   In  order  to  in- 
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Toke  the  aid  of  equity  it  must  appear 
that  the  loss  tio  the  employer  is  irrep- 
arable and  that  his  remedy  at  law  is 
inadequate.  From  this  premise  it 
follows  that,  where  equitable  aid  is 
aons^ht,  tor  the  employer  merely  to  es- 
tablish the  validi^  of  the  contract  is 
not  saffleient,  and  hence  the  fact  that 
«quity  refusea  relief  in  a  given  CMe 
is  no  indication  tttat  the  court  regards 
the  contract  as  invalid. 

The  validly  of  such  contracts,  how- 
ever, is  more  directly  pres«ited  in  the 
second  class  of  eases,  i.  e.,  covenant 
by  the  employee  not  to  engage  for  him- 
self or  for  others  in  a  competing  Imsi- 
UMB  for  a  definite  period  of  time,  and 
generally  within  certain  prescribed 
boundaries.  The  denial  of  relief  for 
the  breach  of  such  covenants  is  gen- 
erally based  upon  the  ground,  either 
that  the  contract  is  violative  of  pub- 
lic policy  and  hence  invalid,  that 
there  is  an  adequate  remedy  at 
law,  or  that  the  contract  is  oppres- 
sive and  imposes  undue  hardBhU>  upon 
the  employee.  While  the  same  gen- 
eral principles  of  law  apply  to  cove- 
nants of  the  latter  class  tiiat  apply  to 
similar  covenants  ancillary  to  the  sale 
of  a  business,  nevertheless  covenants 
of  this  kind  by  employees  are  more 
carefully  scrutinized  by  the  courts, 
and  relief  more  readily  denied,  since 
the  courts,  generally,  realize  that  a  too 
ready  enforcement  of  them  may  result 
in  depriving  the  covenantor  of  the 
means  of  livelihood,  and  perchance 
cause  him  to  become  a  charge  upon  the 
public. 

h,  D4t€tneU»H  h€tween  a  covtmmU  iiuM- 
loPT  t)ke  sale  of  a  huHMim  tma  to  « 
ooNCnMt  of  employment. 

It  has  been  reasoned  that,  upon 
principle,  agreements  imposing  re- 
straints upon  the  right  of  an  employee 
to  engage  in  a  competing  business  are 
to  be  determined  1^  the  same  test  as 
that  applicable  to  agreements  ancillary 
*to  the  sale  of  a  business.  Upon  this 
point,  in  Eureka  Laundry  Co.  v.  Long 
(1911)  146  Wis.  206,  36  L.R.A.(N.S.) 
119,  131  N.  W.  412,  the  court  said: 
"The  question  iarises,  Does  it  make 
any  substantial  difference  whether  the 
thing  of  value  bargained  for  is  con- 
tained in  a  contract  of  sale,  or  in  a 
9  A.L.R.— D2. 


contract  of  hiring?  If  it  is  lawful  and 
proper  to  protect  a  business  just  about 
to  be  acquired  from  certain  acts  by  the 
seller,  who  is  familiar  with  such  busi- 
ness, why  is  it  not  equally  lawful  and 
proper  to  protect  an  established  busi- 
ness from  such  acts  by  one  who  has 
become  familiar  therewith?  We  per- 
ceive no  difference  in  principle.  The 
purchaser  says  to  the  seller:  *Yoo  are 
familiar  with  this  business.  You  know 
your  customers;  your  personal  ac- 
quaintance with  them  is  such  that  you 
could  divert  their  trade  from  me  if 
you  saw  fit.  Now,  I  will  purchase  your 
business  upon  the  express  condition 
that  yon  will  agree  for  a  limited  length 
of  time  not  to  engage  in  a  like  busi- 
ness in  this  locality ;  at  the  expiration 
of  that  time  I  shall  know  my  business 
and  my  customers  well  enough  to  be 
able  to  protect  myself.'  So  the  owner 
of  an  established  business  says  to  a 
prospective  employee:  In  the  employ- 
men^  you  will  become  familiar  with 
the  customers  of  my  business  in  a 
way  tiiat  I  cannot;  yon  will  meet  them 
frequently,  while  I  see  them  rarely, 
if  ever.  Now,  I  will  hire  you  upon  the 
express  condition  that  you  will  agree 
for  a  limited  length  of  time  not  to  so- 
licit trade  from  sucH  of  my  customers 
as  you  may  have  supplied  while  in  my 
employ,  and  will  not  engage  in  my 
business  wittiin  a  limited  time,  in  the 
territory  you  have  occupied;  at  the 
end  of  that  time  my  new  employees 
will  be  sufficiently  well  acquainted 
with  my  customers,  to  protect  my 
business.'  Why  is  not  one  contract 
as  valid  as  the  other?  Both  are  based 
upon  valuable  considerations.  If  it  be 
said  that  the  latter  contract  tends  un- 
reasonably to  hamper  employees  in 
their  quest  for  employment,  the  an- 
swer is :  Whatever  is  reasonably 
necessary  for  the  protection  of  a  legit- 
imate business  promotes  the  best  in- 
terests of  the  employees  of  that  busi- 
ness. No  doubt  experience  has  shown 
that  owners  of  a  business  like  that  of 
plaintiff  need  such  protection  in  a 
large  dly,  where  the  customers,  as  a 
rule,  come  in  contact  only  with  the 
employee,  and  that  his  personality  and 
Bcquaintsjice  with  them  have  much  to 
do  with  the  retention  of  their  patron- 
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age.  Freedom  to  contract  must  not 
be  unreasonably  abridged.  Neither 
must  the  right  to  protect,  by  reaaon- 
abie  restrictions,  that  which  a  man 
by  industry,  skill,  and  good  judgment 
has  built  up,  be  denied.  If  the  restric- 
tions are  not  otherwise  contrary  to 
pablic  policy,  they  must  be  held  to 
be  valid  when  they  appear  ta  be  ra»- 
senably  necessary  for  the  fair  protec- 
tion of  the  employer's  business  or 
rights,  and  do  not  unreasonably  re- 
strict the  rights  of  the  employee,  due 
regard  being  had  to  the  subject-matter 
of  the  contract,  and  the  circumstances 
and  conditions  nadar  vhidk  it  ia  M  be 
perfomuL" 

In  HcCall  Co.  v.  Wriffht  (1910)  19S 
N.  Y.  143,  31  L.R.A.  (N.S.)  249,  91  N.  E. 
616,  infra.  III.  b,  1,  the  court  said  that 
"security  from  and  limitation  of  com- 
petition in  a  given  business  is  a  val- 
uable right  in  connection  with  said 
bnsincas,  and  that  there  are  some  con- 
tracts  whli^  altboujrh  they  curtail 
competition  to  a  limitad  axtaab  are 
valid  and  may  be  enforced.  This 
question,  perhaps,  has  most  frequei^y 
come  up  in  connection  with  the  sale 
of  a  business  under  an  agreement  not 
to  start  a  competing  one.  ...  It 
would  seem  that  there  is  no  fundamen- 
tal principle  in  favor  of  the  validity 
and  onforeaabiUty  of  auoh  an  agree- 
ment in  the  case  of  the  sale  of  a  busi- 
ness, which  would  not  sustain  a  con- 
tract, on  a  good  consideration,  prohib- 
iting, for  a  limited  period,  an  employee 
who  has  entered  the  employment  and 
learMd  the  buuness  of  one  employan 
from  carrying  the  benefit  of  the  Infor- 
mation and  trade  secrets  thus  acquired 
into  the  employment  and  maintenance 
of  a  competing  business." 

But  upon  this  point  in  Styles  v.  Iiy- 
on  (1913)  87  Conn.  23,  86  Atl.  564, 
infra,  IIL  b,  2,  the  court  said  that  a 
oontract  nstrictiav  one  fnta  enteriiiff 
a  similar  business  in  a  limited  area 
might  not  injuriously  affect  the  public, 
where  a  contract  restricting  the  exer- 
cise by  one  of  an  ordinary  vocation 
might.  In  determining  whether  the 
public  interest  is  involved  in  contracts 
restricting  employment,  the  court 
said  that  there  must  be  kept  before  it 
the  neeeeaity  of  preserving  inviolable 


the  agreements  of  men,  so  far  as  the> 
are  reasonable,  and  in  maintaining 
freedom  of  individuals  to  pursue  an 
ordinary  vocation.  While  similar 
covenants  ancillary  to  contracts  of  em- 
ployment may  invoke  a  somewhat 
broader  application  of  the  public- 
poUcy  rule,  in  the  coMtnution  of  each 
<tos  <tf  eontracfSv  and  in  the  applica^ 
tion  of  tiw  tast  of  reasonableness, 
there  is  no  substantial  difference,  and 
authorities  upon  restrictive  covenants 
in  partial  restraint  of  trade  are  appli- 
cable alike  to  coBtraeto  of  aale  and  of 
employment. 

In  Sternberg  v.  O'Brien  (18»l)  48 
M.  J.  £a.  870,  22  Atl.  S4B.  tbc  cawfc 
a^d  that  to  many  persons  the  rigbt  to 
labor  is  the  most  important  and  valu- 
able right  they  possess.  "It  is  their 
fortune,  constituting  the  only  means 
they  have  to  obtain  food,  raiment,  and 
flhiAtor,  and  to  aeqairs  propartr-  ^ 
such  persons,*  a  deprivation  of  this 
right  Is  ruin,  and  to  abridge  it  is  to  do 
them  an  injury  which  will  very  likely 
result  in  their  ruin.  When,  therefore, 
a  court  is  asked  either  to  deprive  a 
person  of  this  right  or  to  abridge  it, 
it  is  its  duty,  b^Ore  it  acts,  to  e«B- 
sidOr  with  the  ubnost  can  whether,  if 
it  does  what  ft  is  asked  to  do,  It  will 
not,  on  a  careful  comparison  of  con- 
sequences, do  more  injustice  than  jus- 
tice. The  defendant,  it  is  true,  has 
broken  his  contract,  but  that  fact, 
standing  alone,  presents  no  ground 
whatever  for  the  interference  of  this 
court;— ^deed,  searedsr  nm  ttaa 
would  be  presented  by  a  case  wbara 
the  ground  of  action  was  a  breach  of 
warranty  made  on  the  sale  of  a  horse." 

In  Nordenfelt  v.  Maxim  Nordenfelt 
Guns  &  Ammunition  Co.  [1894]  A.  C. 
535,  6  Eng.  Rul.  Cas.  413,  while  not  in 
point  as  to  facts,  the  court  said  that 
the  general  poli«v  of  ^e  law  ia  <x^ 
poaad  to  all  rastrainte  upon  liberty 
of  incUvidnal  action  which  are  inja- 
rious  to  the  interests  of  the  state  of 
community.  Nor  is  it  doubtful  that  the 
courts  will  rightly  refuse  to  enforce 
any  compact  by  which  an  individual 
binds  himself  not  to  use  his  time  and 
talents  in  prosecuting  a  particular 
PKOfosBioB  OX  trade,  whan  ita  enforea- 
meat  would  obvioualy  or  probabty  ^ 
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attended  with  these  injurious  conse- 
quences. But  it  must  not  be  forgotten 
that  the  c<nnmunity  has  a  material  in- 
terest in  maintainioflr  the  rules  of  fair 
dealing  between  man  and  man.  It 
suffers  far  greater  injury  from  the  in- 
fraction of  these  ralee  than  from  con- 
tracts in  restraint  of  tnde." 

This  distinction  is  also  pointed  out 
in  Bilason  v.  Provident  Clothing  &  Sup- 
ply Co.  [1913}  A.  C.  (Eng.)  724,  Ann. 
Cas.  1914A,  491.  On  this  point  the 
court  said  that  '*the  diversities  may  be 
wide  and  the  view  of  the  law  may  be 
differttt  as  to  the  uiriiolding  or  tlie 
scope  of  R  covenant  in  restraint  of  per- 
sonal or  industrial  freedom.  If  the 
contract,  for  instance,  be  for  the  sale 
of  a  business  to  another  for  full  con- 
sideration or  price,  there  may  be  ele- 
ments going  in  the  strongest  degree 
to  show  that  such  a  contract — in  so 
far  as  it  restrains  the  vendor  from  be- 
coming the  xivkl  of  a  buainesa  whose 
good  will  ho  has  sold,  and  which  he 
has  bargained  he  shall  not  oppoee — 
there  may  be  elements  showing  that 
such  8  contract  is  enforceable,  and, 
indeed,  that  a  declinature  by  the  law 
to  enforce  it  would  amount  to  a  denial 
of  justice.  It  may  clearly  appear  that 
tte  express  view  of  the  bargain  may 
have  been  the  elimination  from  the 
sphere  of  competition  of  the  powerful 
personality  of  a  possible  rival,  who 
by  the  very  terms  of  the  contract  had 
been  paid  for  disappearing  into  re- 
tirement, canring  his  sheaves  with 
him.  In  such  cases  a  restraint  is  en- 
forced by  the  law.  But  to  use  Lord 
Macnaghten'a  language  in  the  Norden- 
felt  Case  [1894]  A.  C.  665.  6  Eng.  Rul. 
Cas.  413,  there  is  obviously  more  free- 
dom of  contract  between  buyer  and 
aeller  than  between  master  and  serv- 
ant, or  between  an  enqiloyer  and  a 
person  seeking  employment.*  And  in 
my  opinion  there  Is  much  greater  room 
for  allowing,  as  between  buyer  and 
seller,  a  larger  scope  for  freedom  of 
contract  and  a  correspondingly  large 
restraint  in  freedom  of  trade,  than 
there  is  for  allowing  a  restraint  of  the 
opportunity  for  labor  in  a  eontrdct  be- 
tween master  and  servant,  or  an  em- 
ployer «nd  an  applicant  for  work. 
...  In  both  cases  which  have  been 


cited  there  are  appeals  to  public  in- 
terest. Yet  the  public  interest  in  the 
one  case  may  be  on  the  side  of  free- 
dom of  contract,  while  on  the  other  it 
is  on  the  side  of  freedom  of  trade. 
The  right  to  dispose  for  adequate  con- 
sideration of  a  basiness  which  a  per- 
son has  built  up,  and  which  has  be- 
come solid,  attractive,  and  valuable  by 
the  exercise  of  hi»  energy  or  ability, 
might  become  worthless  unless  accom- 
panied by  a  substantial  restraint  of 
opposition  on  the  part  of  the  seller; 
and  for  the  law  to  decline  to  support 
the  restraint  would  be  to  impose  a 
great  obstacle  to  empli^rment  of  the 
fruits  of  labor,  and  to  destroy  an  in- 
centive to  industrial  or  commercial 
energy.  The  public  interest  might 
thus  be  grievously  injured  by  such  a 
restraint  on  freedom  of  contruct.  But, 
upon  the  other  side,  the  public  inter- 
est may  strongly  coincide  with  free- 
dom of  trade.  That  might  be  gravely 
endangered  or  contravened  by  a  re- 
striction or  impairment  of  the  liberty 
of  the  subject  to  enter  the  ranks  of 
business  or  of  labor,  and  work  for  and 
earn  his  living.  .  .  .  The  law  can 
achieve  a  reconciliation  and  adjust- 
ment of  these  two  elementary  liberties 
— ^the  right  to  bargain  and  the  right  to 
work.  And  it  has  in  fact  achieved  this 
in  such  a  manner  that  the  public  in- 
terest has  been  in  both  cases  con- 
served. ,.  .  .  The  public  interest 
reconciles  these  two  and  removes  all 
antagonism  by  the  establishment  of  a 
principle  and  a  limit  of  general  appli- 
cation. It  may  be  that  bargains  have 
been  entered  into  with  the  eyes  open, 
which  restrict  the  field  of  liberty  and 
of  labor,  and  the  law  answers  the  pub- 
lic interest  by  refusing  to  enforce  such 
bargains  in  every  case  where  the  right 
to  contract  has  been  used  so  as  to  af- 
ford more  than  a  reasonable  protec- 
tion to  the  covenantee.  In  every  case 
in  which  it  exceeds  that  protection,  the 
public  interest,  which  is  always  upon 
the  side  of  liberty,  including  the  liber- 
ty to  exercise  one's  powers  or  to  earn 
a  livelihood,  stands  invaded,  and  can 
accordingly  be  Invoked  to  justify  ttie 
nonenf  orcement  of  the  restraint." 

In  Hepworth  Mfg.  Co.  v.  Ryott 
(Eng.)  post,  1484,  the  court  quotes 
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with  approvjit  from  Mawciii  v.  Provi- 
dent Clothing  &  Supply  Co.  as  to  the 
distinction  between  contracts  entered 
into  upon  the  sale  of  tlw  will  of 
a  IraaiBCBB,  and  eontraets  entered  Into 
between  an  en4>loyer  and  an  employee. 
Attention  is  particularly  called  lo  this 
t:ase  as  a  very  valuable  addition  to  the 
law  of  restraint  of  trade,  as  applied  to 
contracts  of  employment.  The  doc- 
trine is  here  clearly  asserted  that  it 
is  not  sufficient  justificaMm  for  re- 
straint oil  trade  that  the  servant  inlgbt 
help  his  new  employer  to  compete  wkb 
the  old  employer. 

So  in  Allen  Mfg.  Co.  v.  Murphy 
(1911)  23  Ont.  L.  Rep.  467,  the  doc- 
trine is  stated  that  a  restraint  which 
may  fairly  be  regarded  as  entirely  rea^ 
sonable  when  imposed  in  oonnectloa 
with  the  sale  of  a  busineM  wHOi  tte 
good  will,  or  with  13m  taoKtas  of  pat- 
ent rights  or  trade  secrets,  or  with  ^kt 
dissolution  of  a  partnership,  .should 
not  be  accepted  in  all  cases  as  neces- 
sary or  even  approximately  applicable 
to  restraints  imposed  upon  employees 
to  whom  the  only  consideration  for 
tbeir  covenant  is  employment  and  the 
receipt  of  wagesi  or  a  yeariy  remoner- 
ation  for  a  more  or  less  certain  num- 
ber of  months  or  years.  Such  persons 
are  ordinarily  not  on  the  same  plane 
as  one  who  disposes  of  a  business 
which,  by  its  very  nature,  embraces 
extensive  interests  and  connections* 
and  fnvoIvM  d«aHng8  and  transac- 
tions in  most  of  the  nations  of  the 
globe,  and  who  has  therefore  received 
compensation  by  way  of  purchase 
money. 

It  has  been  held,  where  the  ques- 
tion ia  raised  l>y  a  motion  for  an  in- 
junction pendente  !ite  to  restrain  the 

breach  of  a  covenant  of  this  character, 
that  this  remedy  is  harsh  and  may  be 
an  oppressive  exercise  of  the  power 
of  the  court,  operating  to  deprive  the 
defendant  of  the  means  of  gaining  a 
subsistence  and  of  ability  to  support 
his  family  while  the  UtlgatioB  is  going 
«R,  which  mnr  ooBtfame  many  months, 
aaid  hence  it  should  be  denied  unless 
tiie  ease  is  clear.  Fredericks  v.  Mayer 
fl857)  1  Bosw.  (N.  Y.)  227.  Upon 
this  point  the  court  said:  "The  fre- 
quency of  applications  for  injunctions 


pendente  lite,  and,  1  may  add,  the  fa- 
cility with  which  they  are  obtained, 
may  properly  induce  us  to  recur  to 
aome  f  ami  Mar  rulea  which  ought  to 
govern  the  court  In  the  exereiM  of  Ita 
.summary  and,  in  a  degree,  arbitrarj- 
power;  it  should  be  guarded  by  a  most 
cautious  discretion,  forbiddinj?  its  ex- 
ercise when  it  will  operate  oppressive- 
ly or  work  immediate  injury,  or  where 
the  right  of  the  plaintiff  is  doubtful, 
er  the  facts  are  not  clearly  ascer- 
tained. It  ha>  been  well  said  that 
Diere  is  no  power  the  exercise  of 
which  is  more  delicate,  which  requires 
greater  caution,  deliberation,  and 
sound  discretion,  or  is  more  dan^^erou^ 
in  a  doubtful  case,  than  the  issuing 
of  an  injunction.  It  is  the  strong  arm 
of  equil^r,  which  ought  never  to  be  ex- 
tended unless  to  caaea  of  great  injury, 
wltere  oonta  of  Uw  ««»ot  afford  an 
adequate'  or  commcnenrate  remedy  Sn 
damages.  The  right  must  be  clear. 
.  .  .  and  it  will  not  be  awarded  in 
doubtful  cases,  nor  in  new  ones  not 
coming  within  well-established  prin- 
ciples.' .  .  .  These  views  should 
govern  the  court  on  a  final  hearing, 
and  with  all  the  proolb  necessary  to 
a  final  decree  before,  them.  Ibich 
more  should  they  coaiiBDl  ua  <m  an  ap- 
plication for  an  injunction  pendente 
lite,  while  the  grounds  of  the  appli- 
cation are  controverted  and  the  facts 
involved  in  serious  doubt." 

e.  JPitWiioNaw  tulwua  eimui—Ua  mpgtte^ 
bie  durhiff  term  «f  eiajilejpnaiif  umt 

As  heretofore  suggested,  covenants 
in  restraint  of  the  right  to  accept  em- 
ploynwnt  with  others  than  the  cove- 
uaBtee  ue  of  two  kinds  t  Those  appli- 
cable during  tiie  term  of  employment, 
and  those  applicable  subsequently 
thereto.  In  the  enforcement  of  these 
covenants  different  considerations  are 
presented.  Although  in  each  case  the 
right  to  relief  depends  upon  a  showing 
of  irreparable  injury  by  .  the  breach  of 
tile  eoveaant,  and  the  inadequa^  of 
any  remedy  at  law,  neverthelesB  Hie 
facts  essential  to  secnre  relief  differ 
widely  in  the  two  classes,  of  covenants. 
As  to  the  first  class. — covenants  not 
to  engage  with  another  during  the 
term  of  employment,-^the  right  to 
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equitable  relief,  so  far,  at  least,  as  the 
actnal  decisions  go,  depends  upon  the 
showing  by  the  employer  that  the  serv- 
ices of  the  employee  are  of  an  extraor- 
dinary, peculiar,  or  unique  charac- 
ter, to  perform  which  a  substitute  can- 
not easily  be  secured.  As  to  the  other 
class  of  covenants — for  some  definite 
period  of  time  subsequently  to  the 
termination  of  the  contract,  not  to  en- 
gage in  a  competing  business,  either 
for  himself  or  for  others, — the  charac- 
ter  of  the  service  as  unique  or  eictraor- 
dinary,  or  the  contrary,  is  not  usu- 
ally involved,  but  the  right  to  relief 
depends  upon  a  showing  by  the  em- 
pl(^er  that,  by  reason  of  the  character 
of  the  employment  or  the  services  ren- 
dered by  the  employee,  he  has  b<een 
able  to  come  into  such  close  and  in- 
timate relations  with  the  employer's 
patrons,  customers,  or  clients,  or  to 
obtain  such  knowledge  of  the  employ- 
er's business,  that  if  he  were  to  use 
the  acquaintanceship  or  knowledge 
thus  obtained  in  a  competing  business, 
in  breach  of  his  agreement,  the  result 
would  be  irreparable  injury  to  the  em- 
ployer for  which  there  is  no  adequate 
remedy  at  law.  The  distinction  as  to 
the  showing  necessary  in  order  to  se- 
cure equitable  relief  to  restrain  a 
breach  of  the  two  classes  of  covenants 
is  clearly  made  in  Eureka  Laundiy  Co. 
V.  Long  (1911)  146  Wis.  206,  35  L.RJL 
fN-S.)  119,  131  N.  W.  412.  Upon  this 
point,  and  in  answering  the  argument 
that  relief  should  be  denied  an  em- 
ployer when  he  sought  to  restrain  an 
employee  who  had  solicited  business 
for  him,  from  breach  of  his  covenant 
not  to  solicit  for  others  over  the  same 
route  for  a  certain  period  of  time  fol- 
lowing the  termination  of  his  contract, 
on  the  ground  that  no  showing  had 
been  made  that  the  solicitor's  services 
were  extraordinary  or  peculiar,  and 
in  referring  to  the  cases  cited  to  provs 
that  such  a  showing  was  necessary, 
the  court  said :  "In  all  the  cases  above 
referred  to  the  plaintiffs  alleged  dam- 
ages to  their  businesses  by  reason  of 
the  fact  that  the  defendants  left  their 
employ.   We  have  no  such  case  here. 
In  this  case  it  is  not  claimed  that  the 
plaintiff  has  in  any  way  been  damaged 
or  injured  by  reason  of  the  fact  that 


defendant  has  left  its  employ,  and  no 
damages  are  sought  on  that  account, 
nor  is  it  sought,  either  directly  or  in- 
directly, to  retain  the  defendant  in.the 
employ  of  the  plaintiff,  as  in  many  of 
the  cases  cited  by  respondent.  On  the 
contrary,  the  defendant  is  sought  to  be 
restrained  from  committing  certain 
acts,  after  he  has  left  the  employment 
of  the  plaintiff,  which  will  directly  in- 
jure plaintiff's  business,  and  which,  in 
his  contract  of  employment,  he  spe- 
cifically agreed  that  he  would  not  do. 
So  it  is  apparent  that  the  cases  cited 
by  the  respondent  have  no  application 
to  the  case  at  bar.  The  trial  court 
properly  found  that  the  services  of  the 
defendant  in  this  case  were  ordinary 
services,  such  as  could  be  performed 
by  anyone.  But  this  case  presents  no 
question  as  to  the  character  or  kind  of 
service  to  be  rendered.  It  does  not  lie 
in  the  mouth  of  the  defendant  to  say 
that  anyone,  whether  skilled  or  un- 
skilled, could  cause  similar  damage  to 
plaintiff's  business  after  leaving  his 
employ.  He  agreed  not  to  cause  such 
damage.  The  agreement  was  a  reason- 
able and  valid  one,  and  a  court  of 
equity  will  enforce  it" 

In  some  cases',  however,  it  is  appar- 
ent that  the  breach  of  a  covenant  not 
to  engage  in  a  competing  business, 
either  for  oneself  or  otiiers,  for  a 
designated  time  following  the  termi- 
nation of  the  contract  of  employment, 
has  been  denied  upon  the  ground  that 
no  showing  has  been  made  that  the 
services  the  employee  rendered  were 
unique,  peculiar,  or  extraordinary. 
These  holdings  apparently  recognize 
that  in  this  class  of  covenants  the 
right  to  relief  may  be  based  on  the 
ground,  either  of  irreparable  damage 
to  the  employer's  business  by  the  act 
of  the  employee  in  engaging  in  a  com- 
peting business  or  soliciting  from  the 
employer's  customers,  or  the  peculiar, 
unique,  or  extraordinary  character  of 
the  services  rendered  so  that  s  substi- 
tute could  not  esfeily  be  sMured.  As 
a  matter  of  fact,  however,  this  latter 
ground  has  never  been  invoked  suc- 
cessfully in  cases  where  the  covenant 
was  not  to  engage  in  a  competing  busi- 
ness for  a  designated  period  of  time 
following  the  termination  of  the  con- 


DigitizGd  by 


1462  AMERICAN  LAW  BEPOBTS,  ANNOTATED. 


[9  AJat 


tract,  and  the  application  of  the  rale 
of  unique  or  extraordinary  character 
of  service  to  this  class  of  covenants  is^ 
by  no  means  obvious,  since  in  any 
event,  the  term  of  employment  having 
ended,  the  employer  is  no  longer  en- 
titled to  the  employee's  services. 

Thus,  in  Osius  v.  Hinchman  (1907) 
160  Mich.  603,  16  LJl.A.(N.S.)  393, 
114  N.  W.  402,  the  court  refused  to  re- 
strain a  dentist  from  engaging  in  a 
competing  business,  in  violation  of  a 
covenant  with  his  former  employer  not 
to  do  so,  it  not  appearing  that  the  em- 
ployer would  suffer  irreparable  loss  on 
account  of  the  breach,  or  that  his  rem- 
edy at  law  was  inadequate,  there  being 
no  showing  that  the  employer's  dam- 
ages would  not  be  easily  ascertainable, 
or  that  the  employee's  place  could  not 
be  readily  filled. 

The  point  is  also  made  in  Magid  v. 
Tannenbaum  (1914)  164  App.Div.  142, 
149  N.  Y.  Supp.  445,  wherein  the  court 
refused  to  enjoin  a  traveling  salesman 
for  a  business  known  as  "tailors  to  the 
trade,"  from  breaching  a  covenant  not 
to  enter  the  employ  of  anyone  else  in 
a  similar  business  for  a  year  following 
the  termination  of  his  employment. 
It  is  pointed  out  that  it  did  not  appear 
that  the  employee  had  obtained  any  of 
the  employer's  secrets,  and  the  serv- 
ices were  not  unique  or  extraordinary. 

In  Wm.  Rogers  Mfg.  Co.  v.  Rogers 
(1890)  58  Conn.  366,  7  L.R.A.  779,  18 
Am.  St.  Rep.  278,  20  Atl.  467,  the  court 
refused  to  restrain  an  employee  of  a 
silver  plating  company  from  engaging 
in  a  competing  business  in  violation 
of  his  covenant.  It  is  pointed  out  that 
the  employer  had  not  shown  any  facts 
which  would  bring  the  case  within 
the  rule  that  would  require  an  em- 
ployee to  be  enjoined  from  disclosing 
business  secrets. 

And  see  Eeeler  v.  Tayler  (1866)  53 
Pa.  467,  91  Am.  Dec.  221,  wherein  the 
court  refused  to  enforce  an  agreement 
by  an  employee  of  a  manufacturing 
company  to  pay  thd  manufacturer  a 
certain  sum  of  money  for  each  and 
every  article  which  he  should  there- 
after manufacture  for  any  other  per- 
son than  his  employer.  In  Simms  v. 
Bumette  (1908)  65  Fla.  702.  16  L.R.A, 
(N.S.)  889,  127  Am.  St  Rep.  201,  46 


So.  90, 15  Ann.  Caa.  690,  one  employed 
as  secretary  for  a  wholesale  liquor 
.  house,  covenanted  not  to  en^ge  in  a 
competing  business  after  the  termina- 
tion of  his  employment.  In  violation 
of  this  covenant,  he  engaged  in  the  liq- 
uor business.  A  bill  of  complaint  to 
enjoin  the  violation  of  the  covenant 
was  held  on  demurrer  inaufficirat  to 
entitle  the  employer  to  an  Injunction. 
The  court  said  that  the  mere  knowl- 
edge acquired  by  the  employee  as  to 
the  employer's  business,  the  persons 
to  whom  he  sold,  etc.,  was  not  suffi- 
cient ground  for  the  issuance  of  an 
injunction^  even  though  it  was  also  al- 
leged that  the  employee  had  copied 
the  names  of  the  dealers  and  the 
prices,  and  names  of  the  customers  of 
the  employer  from  the  letter's  books. 

It  is  to  be  noted  that  in  the  cases  in- 
volving covenants  not  to  accept  simi- 
lar employment  with  others  during 
the  term  of  the  contract  the  employ- 
ment has  generally  been  of  a  distinc- 
tive character,  requiring  the  personal 
services  of  the  employee,  as,  for  ex- 
ample, contracts  by  actors,  singers,  or 
other  public  performers.  On  the  other 
hand,  cases  involving  covenants  not 
to  engage  in  a  competing  business  aft- 
er the  termination  of  the  contract  have 
generally  related  to  employments  in 
some  business.  In  general,  the  pur- 
pose of  covenants  of  the  first  kind  is 
to  secure  the  personal  services  of  the 
employee,  while,  as  to  the  second  kind, 
the  purpose  is  to  protect  the  business 
of  the  employer.  Apparently  due  to 
this  difference  in  the  obvious  purpose 
of  the  contract  or  covraants,  the  rale 
has  been  very  generally  established 
that,  to  secure  relief  by  enjoining  a 
breach  of  the  first  class  of  covenants, 
it  must  appear  that  the  services  of  the 
employee  were  of  special,  unique,  or 
extraordinary  character,  while  to  en- 
join the  breach  of  a  cov'enant  of  the 
second  kind,  it  must  appear  that  the 
service  of  the  employee  has  been  of  a 
character  giving  him  an  opportunity 
to  obtain  acquaintance  with  his  em- 
ployer's customers,  or  knowledge  of 
his  employer's  business,  which,  if  he 
were  to  make  use  of  them  in  a  compet- 
ing business,  would  result  in  irrepara- 
ble injury  to  the  employer.  Although 
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there  seems  to  be  no  direct  authority 
to  that  effect,  it  would  seem  that  if  it 
appeared  that  a  covenant  not  to  ens^&ge 
in  a  similar  business  during  the  life 
of  the  contract  was  entered  into  in  a 
contract  of  employment,  where  the 
service  was  auch  as  to  enable  the  em- 
ployee to  mate  improper  use  of  knowl- 
edsre  he  had  gained  of  his  «npl<^r's 
business  or  customers,  to  the  irrepar- 
able damage  of  the  employer,  the 
breach  of  the  covenant  might  be  en- 
joined on  this  gn*ound,  although  the 
services  were  not  special,  unique,  or 
extraordinary.  There  seems  to  be  an 
implication  to  this  effect  in  Chain  Belt 
Co.  V.  Von  Spreckelsen  (1908)  117  Wis. 
106,  94  N.  W.  78.  infiB,  II.  b. 

If.  Covenant  not  to  accept  aorvtee  for 
anyone  except  empUtper  Ourtng  term  of 
nontraci. 

a.  In  general. 

As  a  rule  covenants  not  to  accept 
employment  with  anyone  but  the  em- 
ployer during  the  term  of  the  contract 
are  not  opposed  to  public  policy,  and 
are  generally  held  to  be  valid.  The 
validity  of  such  covenants  finds  sup- 
port in  the  holdings  of  the  cases  re- 
ferred to  under  infra,  b. 

For  example,  in  Robinson  &  Co.  v. 
Heuer  [1898]  2  Ch.  (Eng.)  456.  67  L. 
J.  Ch.  N.  S.  644,  79  L.  T.  N.  S.  281,  47 
Week.  Rep.  84,  it  is  held  that  a  cove- 
nant by  an  employee  not  to  engage  in 
any  other  business  or  accept  employ- 
ment with  any  other  person  during  the 
contract  of  employment  is  not  unrea- 
sonable. And  in  Knapp  v.  S.  Jarvis 
Adams  Co.  (1906)  70  C.  G.  A.  5S6,  135 
Fed.  1008,  an  agreement  by  an  em> 
ployee  of  a  manufacturing  company, 
knowing  or  being  in  a  position  to  know 
certain  trade  secrets,  to  the  effect  that 
if  he  should  leave  his  employment  be- 
fore the  npiration  of  the  term  of  his 
contract,  for  the  purpose  of  entering 
a  competing  business,  the  amount  of 
the  wages  should  be  less  than  they 
would  otherwise  be,  is  held  to  be  valid. 
To  the  same  effect  is  Bossert  v.  S.  Jar- 
vis  Adams  Co.  (1906>  70  C.  C.  A.  28, 
185  Fed.  1016. 

The  enforcement  of  sach  contracts, 
however,  presents  a  more  serious 
question.  It  is  clear  that  courts  will 


not  undertake  to  specificalfy  enforce 
a  contract  to  render  personal  service. 
(But  see  obiter  statement  to  the  con- 
trary in  De  Rivafinoli  v.  Goraetti 
(1833)  4  Paige  (N.  Y.)  264,  2S  Am. 
Dec.  632.)  Where,  however,  the  con- 
tract contains  a  negative  covenant  not 
to  render  service  for  anyone  else  but 
the  employer,  the  court,  under  proper 
circumstances  which  will  foe  herein- 
after more  specifically  pointed  out,  will 
grant  relief  to  the  employer, — to  the 
extent,  at  least,  of  restraining  the 
breach  of  the  covenant, — by  enjoining 
the  employee  from  tendering  service 
elsewhere.  These  general  rules  are 
well  settled;  the  serious  question,  as 
already  suggested,  is  presented  when 
it  comes  to  the  question  of  the  en- 
forcement of  the  covenant. 

6.  Aa  affected  by  the  character  of  the 
service  to  be  performed. 

As  heretofore  indicated,  covenants 
by  an  employee  not  to  accept  employ- 
ment for  others  during  the  term  of  the 
contract  of  employment  are  generally  ' 
regarded  as  valid;  since^  however, 
something  more  than  the  mere  breach 
of  such  a  covenant  is  essential  in 
order  to  entitle  the  employer  to  invoke 
injunctive  relief — at  least,  according 
to  the  decisions, — it  being  necessary 
in  this  regard  to  show  irreparable 
damage  to  the  employer  and  an  in- 
adequate remedy  at  law,  the  employer 
must  produce  evidence  affirmatively 
showing  that  flie  services  of  the  em- 
ployee are  of  such  a  peculiar,  unique, 
or  extraordinary  character  that  a  sub- 
stitute cannot  be  secured.  Where  this 
showing  is  made,  equity  will  grant 
injunctive  relief  and  restrain  the 
breach  of  the  negative  covenant  not 
to  work  for  another.  Such  relief  was 
granted  upon  this  ground  in  the  fol- 
lowing cases: 

United  Statesw  t~  Keith  v.  Keller- 
mann  (1909)  169  Fed.  196  (an  actress 
or  performer)  ;  Comstock  v.  Lopokowa 
(1911)  190  Fed.  699  (actress,  tempo- 
rary injunction  issued). 

New  Jersey. — Tribune  Asso.  v.  Si- 
monds  (1918)  —  N.  J.  Eq.  — ,  104  Atl. 
S8iR  (newspaper  writer  and  war  re- 
porter). 

New  York.— S.  C.  Posner  Co.  v. 
Jackson  (1918)  228  N.  Y.  32S,  119  N. 
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F,.  573  (rule  stated;  designer  of  gowns 
and  ladies'  garments) ;  Pratt  v.  M<mte- 
griffo  (1890)  57  Hun.  587,  25  Abb.  N. 
C.  834,  10  N.  Y.  Supp.  90S  (singer) ; 
Canary  v.  Russell  (1894)  9  Misc.  658, 
30  N.  Y.  Supp.  122  (theatrical  star) ; 
Daly  V.  Smith  (1874)  6  Jones  &  S.  158. 
49  How.  Pr.  160  (actress) ;  Hayes  v. 
Willie  (1871)  11  Abb.  Pr.  N.  S.  167 
< actress). 

Pennsylvania. — ^Philadelphia  Ball 
€Iub  V.  Lajoie  (1902)  202  Pa.  210,  68 
L.R.A.  227,  90  Am.  St.  Rep.  627.  61 
Atl.  973  (baseball  player). 

England. — Lumley  v.  Wagner 
(1852)  1  De  G.  M.  &  6.  604.  42  Eng. 
Reprint,  687.  21  L.  J.  Ch.  N.  S.  898. 16 
Jur.  871,  6  Eng.  But.  Cas.  662  (ac- 
tress) ;  Lanner  v.  Palace  Theatre 
(1893)  9  Times  L.  R.  162  (ballet  danc- 
er) ;  Morris  v.  Colman  (1812)  18  Ves. 
Jr.  437,  34  Eng.  Reprint,  382,  11  Re- 
vised Rep.  230  (agreement  not  to  write 
dramatic  parts  for  any  other  theater). 

In  HcCaulI  v.  Braham  (1883)  21 
Blatchf.  278, 16  Fed.  37,  it  is  said  that 
contracts  for  the  personal  services  of 
actors  or  actresses,  or  authors,  etc.. 
are  of  special  merit,  and  hence  are 
personal  and  peculiar,  and  when  they 
contain  negative  covenants,  which  are 
essential  parts  of  the  agreement,  that 
the  employee  will  not  perform  else- 
where, and  the  damages  in  case  of  vio- 
lation are  incapable  of  definite  meas- 
urement, they  are  such  as  ought  to  be 
observed  in  good  faith,  and  specific  en- 
forcement in  equity  will  be  given. 

In  Tribune  Aaso.  v.  Simonds  (N.  J.) 
supra,  after  pointing  out  that  the  em- 
ployee occupied  a  unique  position 
among  war  observers,  and  was  one  of 
the  foremost  and  interesting  writers 
upon  that  sul)ject.  the  court  t^aid : 
"His  great  capacity  lies  in  his  sim- 
plicity of  description.  He  paints  his 
word  pictures  so  plainly  that  the  ordi- 
nary reader  may  visualize  the  move- 
ments of  the  armies  and  the  entire 
local  situation,  and  his  broad  and  in- 
timate knowledge  of  the  Hubject  in- 
sures confidence.  In  these  respects 
his  position  among  writers  is  unique. 
It  seema  to  me  it  cannot  be  denied  that 
by  the  loss  of  hia  talents,  which  were 
developed  by  the  Tribune,  and  by  the 
loss  to  it  of  his  reputation,  which  that 


paper  advanced  at  great  outlay  of 
money,  serious  damage  has  resulted- 
The  Tribune  has  retained  another 
famous  war  observer  of  international 
reputation,  a  Mr.  Beloc,  to  fill  the  po- 
sition Mr.  Simonds  occupied,  but  thig 
is  no  answer  to  the  charge  that  it  has 
suffered  irreparable  injury  by  the  losv 
of  Mr.  Simonds's  services.  Nor  is  a 
demonstration  that  the  Tribune's  cir- 
culation did  not  decrease,  nor  the 
Herald's  circulation  increase,  after  he 
changed  his  operations  from  the  one 
to  the  other,  proof  that  the  complain- 
ant has  not  snfFered  loss.  That  is  not 
at  all  a  fair  test.  The  test  is :  How 
much  greater  would  the  Tribune's  in- 
come have  been  if  Mr.  Simonds  had  re- 
mained with  it?  Upon  the  conclusion 
that  I  have  reached  that  Mr.  Simonds 
breached  his  covenant,  the  complain- 
ant could  undoubtedly  recover  a  judg- 
ment at  law  for  a  money  damage,  but 
what  would  that  money  damage  be?. 
How  could  it  be  established?  How 
could  it  be  ascertained  with  any  fair 
degree  of  certainty?  For  such  an  in- 
jury the  legal  machinery  furnishes  no 
adequate  means  of  measuring  the  dam- 
age, and  In  such  an  event  equity  steps 
in  to  prevent  the  damage  from  becom- 
ing irreparable.  This  case  presents  a 
situation  entirely  different  from  the 
ordinary  breach  of  a  contract,  where 
the  injured  party  may  go  into  the  open 
market  and  aupsUy  wantat  *oA 
where  the  dUTarvBcflu^  cost  meaonrea 
the  damage.  Here  the  services  en- 
gaged were  of  a  peculiar  character, 
and  for  the  loss  of  which  the  damages 
are  unmeasurable  at  law,  and  hence 
the  preventive  remedy." 

in  Pilkington  v.  Scott  (1846)  15  L. 
J.  Exch.  N.  S.  329,  15  Mees.  &  W.  667, 
163  Eng.  Reprint,  i014».tJipre  was  in- 
volved a  contract  to  amff  for  a  period 
of  seven  years  as  a  glass  maker.  The 
employee  covenanted  that  during  the 
term  of  the  contract  he  would  not 
work  for  any  other  person  at  any  oth- 
er glass  house,  or  place  of  business, 
without  the  conaent  of  his  employer. 
There  were  also  provlslitfft  reaervlsg 
the  right  to  ceaae^Mying  the  ftn^pliQnMv 
which  affected  the  mutuality  of  tlie  eib- 
ligation  of  the  contract.  Upon  the 
holding,  however,  that  the  contract 
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was  Biipported  by  a  sufficient  consid- 
eration the  court  sustained  the  right 
of  the  employer  to  recover  In  a  case 
action  against  a  third  person,  dam- 
ufires  for  wrongfully  harboring  the  em- 
ployee. 

But  in  Cort  v.  Lassard  (1889)  18  Or. 
221,  6  L.R.A.  663.  17  Am.  St.  Rep.  726, 
22  Pac.  1054,  the  court  refused  to  en- 
join the  defendant,  an  ordinary  acro- 
bat, from  breaching  his  agreement  not 
to  enter  the  employment  of  others 
during  the  term  of  his  contract,  upon 
the  ground  that  the  employer  could 
readily  secure  another  acrobat  to  per- 
form the  services  theretofore  per- 
formed by  the  defendant 

To  the  same  effect,  as  to  a  contract 
by  an  actor,  is  Hamblln  v.  Dinneford 
(1836)  2  Edw.  Ch.  (N.  Y.)  629;  and 
also  Sanqnirico  v.  Benedetti  (1847)  1 
Barb.  (N.  Y.)  316  (contract  by  per- 
son to  sing  at  a  certain  theater). 

In  W.  J.  Johnston  Co.  v.  Hunt 
(1892)  66  Hun,  504,  21  N.  Y.  Supp. 
314,  affirmed  in  (1894)  142  N.  Y.  621, 
37  N.  E.  564,  it  appeared  that  a  per- 
son, in  accepting  employment  as  an 
advertising  solicitor  or  agent  for  a 
publishing  company,  covenanted  not 
to  devote  any  of  his  time  or  attention 
daring  business  hours,  or  otherwise, 
in  the  interest  or  to  the  advantage  of 
«cy  oth»  corporation,  company,  per- 
son, or  firm,  electrical  or  otherwise, 
without  the  written  consent  of  the  em- 
ployer. In  refusing  to  enjoin  the 
breach  of  this  covenant,  the  court 
pointed  out  that  "by  the  evidence  in 
this  case  it  was  shown  that  plaintiff, 
immediately  after  the  defendant  had 
broken  his  contract,  substituted  in  his 
place  another;  and,  while  tiiere  is  some 
slight  evidence  to  show  that  the  effect 
of  the  withdrawal  of  the  defendant 
Hunt  and  the  substitution  of  another 
resulted,  for  the  time  beiug,  in  some 
loss  of  advertising  to  the  plaintiff's  pa- 
per, yet  it  failed  to  establish  what  is 
required  in  eases  of  this  kind,  vis.,  that 
the  injury  was  irreparable,  not  capa- 
ble of  beinjT  ascertained  and  redressed 
1^  a  suitable  action  at  law,  and  that 
Hunt  possessed  'special,  unique,  or 
extraordinary  qualifications'  as  an  ad- 
vertising agent  or  solicitor.  There 
can  be  no  doubt  that  his  services  were 
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vahiable,  because  this  is  evidenced  by 
the  character  of  the  agreements,  the 
efforts  put  forth  plaintiff  to  retain 
his  snrviees,  and  the  ecnuddtfatlon 
provided  in  the  agreement  for  his  com- 
pensation. Regarding,  however,  the 
character  of  the  work  which  he  was 
to  perform,  and  the  other  considera- 
tions adverted  to,  we  do  not  think  that 
there  is  presented  a  case  which  should 
demand  tiie  equitable  interposition  of 
the  court." 

So,  in  Hammerstein  v.  Mann  (1910) 
137  App.  Div.  680, 122  N.  Y.  Supp.  276. 
it  was  held  that  the  breach  of  a  nega- 
tive provision  in  a  contract  for  the  em- 
ployment of  an  actor,  not  to  perform 
for  anyone  other  than  the  employer, 
should  not  be  restrained,  since  it  did 
not  appear  that  the  servicee  were 
unique  or  extraordinary,  although  the 
contract  contained  a  stipulation  ac- 
knowledging that  the  vocal  and  dra- 
matic ability  of  the  employee  was 
unique,  and  there  was  also  a  stipula- 
tion giving  to  the  employer  the  right 
to  obtain  an  injunction  in  case  the  em- 
ployee attempted  to  breach  the  con- 
tract. 

In  Kemble  v.  Eean  (1829)  6  Sim. 
333,  68  Eng.  Reprint,  619,  the  court 
refused  to  restrain  the  violation  of  a 
stipulation  not  to  act  in  any  other 
theater  than  that  of  the  employer  dur- 
ing the  life  of  the  contract.  This  was 
one  of  the  early  cases,  having  been 
decided  in  1829,  and  the  ground  of  the 
decision  was  that  since  the  court  could 
not  enforce  the  positive  part  of  the 
contract,  it  would  not  restrain  by  in- 
junction the  breach  of  the  negative 
part.  The  court  said  that  where  the 
agreement  is  naainly  and  substantially 
of  an  active  nature,  and  is  so  unde- 
termined that  it  is  impossible  to  have 
perfommnce  of  it  in  this  courtv  and 
it  is  only  guarded  by  a  negative  pro- 
vision, this  court  will  leave  the  parties 
altogether  to  a  court  of  law,  and  will 
not  give  partial  relief  by  enforcing 
only  a  negative  stipulation.  In  Lum- 
ley  V.  Wagner  (1852)  1  De  6.  M.  &  G. 
604,  42  Eng.  Reprint,  687, 16  Jar.  871, 
21  L.  J.  Ch.  N.  S.  902,  6  Eng.  Rul.  Gas. 
652,  Lord  Chancellor  Lord  St.  Leon- 
ards expressed  the  opinion  that  Kem- 
ble  V.  Kean  was  wrongly  decided,  and 
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could  not  be  maintained.  In  its  broad 
scope,  at  least,  it  has  not  been  fol- 
lowed by  th6  later  cases. 

In  Chain  Belt  Co.  v.  Von  Spreckel- 
sen  (1903)  117  Wia.  106,  94  N.  W.  78, 
the  court  refused  to  enjoin  a  breach 
of  ft  covenant  to  work  for  the  plaintiff 
for  a  specific  number  of  years,  where 
the  answer  of  the  defendant  denied 
the  possession  of  any  of  the  plaintiff's 
trade  secrets,  or  his  intention  to  make 
use  of  any  knowledge  gained  in  a  con- 
fidential way  while  in  the  employ  of 
the  plaintiff,  although  he  admitted 
that  he  was  seeking  employment  with 
a  competing  concern. 

So,  in  Geo.  A.  Kesaler  &  Co.  t.  Chap- 
pelle  (1902)  73  App.  Div.  447,  77  N. 
Y.  Supp.  286,  the  court  refused  to  en- 
join an  employee,  an  ordinary  cham- 
pagne salesman,  from  breaking  his 
agreement  and  engaging  as  a  sales- 
man with  a  competing  firm.  The  de- 
cision was  based  on  the  ground  that 
the  defendant's  services  were- not  of 
such  a  special,  unique,  or  extraordi- 
nary character  that  an  injunction 
would  issue.  It  did  not  appear  that 
any  other  question  was  considered. 

In  Burney  v.  Ryle  (1893)  91  Ga.  701, 
17  S.  E.  986,  the  court  refused  to  en- 
join an  employee  from  working  for 
others  in  violation  of  his  contract  of 
^Baploymfdxd,  it  being  apparent  that  th<B 
empl<ver  swight  the  remedy  in  order 
to  secure  the  benefits  of  an  affirmative 
covenant  to  serve  him  exclusively  for 
a  specified  time,  and  it  not  appearing 
that  the  services  performed  were  pecu- 
liar or  extraordinary. 

In  Rosenstein  v.  Zentz  (1912)  118 
Md.  564,  44  L.B.A.(N.S.)  68,  86  Atl. 
676,  the  court  refused  to  restrain  the 
breach  of  a  negative  covenant  by  a 
piano  salesman,  by  which  he  agreed 
that  he  would  not,  during  the  term  of 
the  contract,  enter  into  any  contract 
or  employment,  or  be  in  any  way  in- 
terested or  connected,  with  anyone 
other  than  the  employer,  in  a  certain 
tenritei^.  The  dMial  of  injuitetlve  i«- 
lief  ie  bMetf  upon  the  fMt  ^at  tin 
^^ervicesof  the  employee  did  not  appear 
to  have  heen  unique  or  extraordinary, 
[t  is  pointed  out  that  there  is  nothinp: 
in  the  bill  showing  that  the  duties  to 
b«  pert OTBMRl  by  the  mifiUf99  tnider 


the  contract  of  employment  were 
unique  and  extraordinary,  requiring 
peculiar  and  marked  ability  to  prose- 
cute them  successfully.  The  court 
said  that  the  duties  that  the  employee 
was  to  perform  were  those  of  a  sales- 
man, collector,  and  general  utilit} 
man  in  a  business  conducted  for  the 
sale  of  pianos  and  other  musical  in- 
struments. Nowhere  in  the  bill  is  it 
alleged  that  the  duties  that  he  was  to 
perform  were  of  the  class  mentioned. 
The  only  other  allegation  characteriz- 
ing his  duties,  or  disclosing  the  char- 
acter of  the  position  to  be  filled  by  him 
under  the  contract,  was  that  he  had 
the  particular  run  of  a  class  of  trade 
in  the  employ  of  such  firm.  "We  can- 
not gather  from  this  allegation  that 
the  services  to  be  performed  by  him 
were  either  intellectual,  or  peculiar 
and  individual  in  their  character,  or 
in  any  sense  unique  or  extraordinary. 
They  were  but  the  duties  of  an  ordi- 
nary piano  and  musical  instrument 
salesman,  whose  services  could  be 
readily  acquired,  and  where  the  dam- 
ages, if  any,  suffered  by  plaintiffs, 
would  not  be  irreparable,  but  could  be 
readily  ascertained  and  recovered  by 
a  suit  at  law.  The  mere  fact  that  the 
defendant  should  thereafter  profit  by 
the  experience  and  knowledge  gath- 
ered from  his  service  with  the  old  flnn 
eould  in  no  sense  be  regarded  m  a  1«- 
gal  wrong  committed  by  him.  The 
experience  and  information  which  he 
possessed  were  in  no  sense  acquired 
under  the  contract  which  he  is  al- 
leged to  have  broken." 

In  Columbia  College  v.  Tunberg 
(1911)  84  Wwk.  19.  lie  Fac  280,  it 
Is  Goneedsd  tlmt  the  employee  cmU 
not  be  enjofited  from  giving  piano  ten 
sons  in  violation  of  a  negative  cove- 
nant with  an  institution  for  instruc- 
tion in  mu.^ic,  since  the  services  were 
not  of  a  special,  unique,  or  extraordi- 
nary character,  or  such  that  they  could 
not  be  supplied  by  a  substitute.  It  was  * 
MTMrtheless  held  that,  sfaea  tke  am- 
ployee  had  agreed  to  gtve  his  best 
services  to  the  promotion  of  the  Inter- 
ests of  the  employer,  he  might  be  en- 
joined from  soliciting  the  patrons  of 
the  employer,  and  from  charging  the 
employer  with  being  guilty  of  dis- 
haaotmUe  and  diszvi^utable  mattods. 
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In  SfarofaridBe  lathogrspUnff  Co.  t. 
Gniw  (1890)  iS  Hm.  611.  86  N.  Y.  3. 
R.  478,  12  N.  Y.  Sapp.  898.  it  is  held 
that  wh«re  the  work  of  a  photographer 
was  in  large  part  purely  mectaanica), 
and  there  was  nothing  extraordinary 
in  bis  qualiflcationfl,  injunetion  would 
not  issue  to  restrain  the  violation  of 
his  eoatract  not  to  work  for  another. 

In  B.  Jaeeard  Jevrelry  Go.  t.  03rien 
(1897)  70  Mm.  App.  482,  the  court  re- 
fused to  enjoin  a  traveling  salesman 
from  Inreaching  his  contract  not  to 
serve  anyone  else  in  the  same  busi- 
ness daring  the  life  of  the  contract, 
where  the  ground  asserted  for  equi- 
table relief  was  that  the  services  of 
the  employee  were  unique  and  octraor- 
dinary.  The  court  found  as  a  -fact 
against  this  allegation,  and  the  ques- 
tion of  the  protection  of  the  good  will 
of  the  employer  was  not  presented. 

Ill,  Covmumt  not  to  engage  in  stmUar  or 
competina  buoinese  after  the  termlna- 
tion  of  the  contract, 

a.  In  general. 

The  validity  of  covenants  by  em- 
ployees not  to  engage  in  a  similar  or 
competing  business  for  a  definite  peri- 
od of  time,  following  the  termination 
of  the  contract  of  employment  in 
which  the  covenant  isv  incorporated, 
may  be  sustained,  although  tiie  con- 
tract is  recognized  to  be  in  restraint 
of  trade.  The  test  generally  applied 
in  determining  the  validity  of  such  a 
covenant  is  whether  or  not  the  re- 
straint is  necessary  for  the  protection 
of  the  business  or  good  will  of  the  em- 
ployer, and,  if  so,  whether  it  imposes 
on  the  employee  any  greater  restraint 
than  is  reasonably  necessary  to  secure 
to-the  business  of  the  employer,  or  the 
good  will  thereof,  such  protection, 
regard  being  had  to  the  injury  which 
may  result  to  the  public,  by  restrain- 
ing the  breach  of  the  covenant,  in  tiie 
loss  of  the  service  and  skill  of  the  em- 
ployee, and  the  danger  of  his  becorar 
ing  a  charge  upon  the  public. 

It  has  been  said  that  the  restriction 
upon  an  employee  may  be  so  manifest- 
ly opposed  to  public  policy  as  to  out- 
weigh any  advantage  the  public  has  in 
the  freedom  of  trade  and  commerce, 
ffnapp  v.  S.  Jarvis  Adams  Co.  ( 1906) 


70  a  C.  A.  6S«,  186  Fed.  1008.  And 
that  the  reasonableness  of  such  con- 
tract as  between  the  parties  is  the  test 
only,  in  those  cases  where  the  public 
interest  also  is  not  involved.  Even 
though  a  contract  is  fair  and  reason- 
able between  the  parties,  yet  if  it  ie 
BO  injurious  to  the  public  interest  that 
public  policy  requires  that  it  should 
not  be  enforced,  it  will  be  held  void. 
Tarr  v.  Stearman  (1914)  264  lU.  110, 
105  N.  E.  957. 

The  test  to  determine  the  validity  of 
covenants  of  thi^  character,  entered 
into  in  contracts  of  employment,  is 
thus  stated  in  Herbert  Morris  v.  Sax- 
el  by  C1916]  A.  C.  (Eng.)  688,  Ann. 
Cas.  1916D,  637:  *Tf  the  restraint  af- 
fords to  the  person  in  whose  favor  it 
is  imposed  nothing  more  than  reason- 
able protection  against  something 
which  he  is  entitled  to  be  protected 
against,  then,  as  between  the  parties 
concerned,  the  restraint  is  to  be  held 
to  be  reasonable  in  reference  to  their 
respective  interests ;  but,  notwithstand- 
ing this,  the  restraint  may  still  be  held 
to  be  injurious  to  the  public,  and 
therefore  void;  the  onus  of  establish- 
ing to  the  satisfaction  of  the  Judge 
who  tries  the  case,  facts  and  circum- 
stances which  show  that  the  restraint 
is  of  the  reasonable  character  above 
mentioned,  resting  upon  the  person 
alleging  that  it  is  of  that  character, 
and  the  onus  of  showing  that,  not- 
withstanding that  it  is  of  that  char- 
acter, it  is  nevertheless  injurious  to 
the  public  and  therefore  void,  resting 
in  like  manner  on  the  party  idleging 
the  latter." 

As  betwem  the  parties,  the  ques- 
tion as  to  the  reasonableness  of  such 
contracts  depends  on  all  the  circum- 
stances of  the  case ;  if  the  restraint  is 
greater  than  can  possibly  be  required 
for  the  protection  of  the  employer,  the 
covenant  is  unreasmable  and  void. 
Badishe  Anilin  Und  Soda  Fabrik  v. 
Schott  [1892]  8  Ch.  (Eng.)  447,  61  L. 
J.Ch.N.S.698,67L.T.N.S.281.  Un- 
less there  are  circumstances  showing 
some  reasonable  ground  for  imposing 
the  restriction  on  the  employee,  there- 
by restricting  his  liberty  to  do  what 
he  can  for  his  own  support,  the  re- 
striction will  not  be  binding  upon  him. 
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Sir  W.  C.  Lens  &  Co.  v.  Andrews 
[1909]  1  Ch.  (Eng.)  763,  78  L.  J.  Ch. 
N.  S.  80,  100  L.  T,  N.  S.  7,  25  Timea  L. 
R.  93.  To  determine  the  validity  of 
a  contract  it  must  be  considered  with 
reference  to  the  business  of  the  em- 
ployer, which  it  was  the  object  of  the 
negative  provisions  to  protect.  If  the 
restriction  imposed  is  not  wider  than 
is  reasonably  required  for  the  protec- 
tion of  the  employer,  regard  being  had 
to  his  business,  it  will  be  sustained. 
Dubowski  V.  Goldstein  [1896]  1  Q.  B. 
(Eng.)  478,  65  L.  J:  Q.  B.  N.  S.  397, 
74  L.  T.  N,  S.  180,  44  Week.  Rep.  436. 
The  general  rule  has  been  asserted 
that  the  employer  has  a  right  to  bind 
an  employee  not  to  go  Into  tiie  empl^ 
of  a  competitor  for  a  reasonable  time 
after  the  employment  terminates, 
within  the  territory  where  the  em- 
ployer keeps  his  market.  Whether  a 
covenant  to  this  effect  is  reasonable 
and  binding  is  a  judicial  question, 
which  must  be  determined  by  the  par- 
ticular facts  and  circumstances.  Car- 
ter V.  Ailing  (1890)  43  Fed.  208. 

But  in  Moorman  v.  Parkerson 
(1911)  127  La.  835,  54  So.  47,  although 
the  doctrine  was  not  applied,  it  was 
asserted  that  the  law  wiU  not  permit 
ft  man  to  biad  htmMlf  hy  eimtnct  sot 
to  pursue,  at  any  time  or  at  any  place, 
a  calling  whereby  he  earns  his  liveli- 
hood, because,  being  so  bound,  he 
might  become  a  charge  upon  the  com- 
munity. 

Since  contracts  in  restraint  of  trade 
an  prima  faoie  litv»Ud,  l&e  mployer 
wiM  MStfte  .tbm  validfls^  of  such  a 
covenant  most  aasnme  the  borden  of 
showinf  Chat  vndar  the  circumstances 
the  restraint  Is  reasonable  in  charac- 
ter, and  only  such  as  is  actually  neces- 
sary for  the  protection  of  his  business, 
with  regard  to  which  the  employee's 
services  were  enlisted.  Herbert  Mor- 
ris V.  Saxelby  flBlt}  A.  G.  (Boff.)  m, 
86  L.  J.  Ch.  N.  S.  210,  114  L.  T.  N.  S. 
61S,  32  Times  L.  R.  297,  60  Sol.  Jo. 
SOS,  Ann.  Cas.  1916D,  537;  Mason  v. 
Provident  Clothing  &  Supply  Co. 
[1913]  A.  C.  (Eng.)  724,  82  L.  J.  K. 
B.  N.  S.  1153.  109  L.  T.  N.  S.  449,  29 
Times  L.  R.  727,  57  Sol.  Jo.  739,  Ann. 
Cas.  1914A,  491;  Hepworth  Mfg.  Co. 
V.  Ryott  post.  If  tiw  «M- 


plojree  asserts  tbat.  notwitiuniding 
the  fact  that  the  restraint  is  no  great- 
er than  the  protection  of  the  employ- 
er's business  demands,  it  is  neverthe- 
less invalid  because  injurious  to  the 
public,  the  burden  rests  upon  him  to 
establish  his  claim  in  this  regard. 
Herbert  Morris  v.  Saxelby  (Eng.) 
supra. 

But  in  Enapp  v.  S.  Jarvis  Adams  Co. 
(1905)  70  G.  C.  A.  686»  1S6  Fed.  1008, 

it  is  said  that  all  such  covenants  do  in 
some  degree  restrain  trade.  Whether 
the  restraint  is  permissible  by  law  de- 
pends upon  the  facts.  The  party  who 
alleges  that  the  restraint  is  such  as  to 
be  in  law  obnoxious  is  bound  to  pveve 
tka  fiietB  wtaleh  naka  it  aa.  Tbeve  caa 
be  no  presaaipUon,  mercty  from  the 
fset  of  restraint,  that  tt  Is  sn  unlaw- 
ful one.  In  Grand  Union  Tea  Co.  v. 
Lewitsky  (1908)  153  Mich.  244,  116  N. 
W.  1090,  it  is  said  that  where  a  solicit- 
ing salesman  violates  his  contract  not 
to  engage  in  a  competing  business  aft- 
er the  termination  of  his  employment 
there  is  no  adeqaate  remedy  at  law. 
Injunctive  relief,  however,  ia  dented 
the  employer  on  the  ground  that  nega- 
tive provisions  of  this  charactar  are 
declared  invalid  by  statute. 

b.  Jleasonable   reatrictiona;  UlustrathKi 

ewMW* 

OmMimvta  fwr  employm^it  m  faSTi- 
eimMlA  or  manufaciuritig  bualnwn. 

It  is  clear  that  if  the  nature  of  the 
enq^loyment  is  such  as  will  bring  the 
emplojree  tB  {rersom^  contact  witt 

the  patrons  or  customers  of  the  em- 
ployer, or  enable  him  to  acquire  valu- 
able information  as  to  the  nature  and 
character  of  the  business  and  the 
names  and  requirements  of  the  pa- 
trons or  customers,  enabling  him,  by 
engaging  in  a  competing  business  in 
his  own  behalf,  vt  tar  another*  to  take 
advantage  of  such  kuoiR^edge  of  or 
acquaintance  with  the  patrons  or  cus- 
tomers of  his  former  employer,  and 
thereby  gain  an  unfair  advantage, 
equity  will  interfere  in  behalf  of  the 
employer  and  restrain  the  breach  of 
a  negative  covenant  not  to  engage  in 
such  competing  business,  either  for 
himself  or  for  another,  providing  the 
covenant  dees  not  otPrad  agidBrt  the 
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mis  Hurt  «  to  tiie  time  during  whieh 
the  restraint  is  imposed,  or  as  to  the 
territory  it  embraces,  it  shall  be  no 
srreater  than  is  reasonably  necessary 
to  secure  the  protection  of  the  bust- 
ness  or  good  will  of  the  employer. 

United  States— Carter  v.  Ailing 
(1890)  48  Fed.  £08  (agreement  by 
traveling  salesman  not  to  enter  employ 
of  any  competitor  for  three  years  aft- 
er termina^on  of  his  eontoact) ;  Har^ 
rlson  V.  Glncose  Sugar  Ref.  Co.  (1902) 
58  L.R.A.  915.  62  C.  G.  A.  484, 116  Fed. 
304  (agreement  by  traveling  salesman 
not  to  enter  employ  of  competitor  for 
three  years  after  termination  of  the 
contract,  within  a  radius  of  1,600  miles 
from  the  city  of  Chicago). 

Il]inols.--Cahill  v.  Madison  (1901) 
94  111.  App.  216  (agreement  by  sales- 
man and  eolleetor,  for  one  year  after 
the  termination  of  the  employment  by 
discharge  or  otherwise,  not  to  solicit 
orders  from,  or  make  deliveries  of  the 
kind  of  goods  dealt  in^y  the  employer 
to,  any  of  the  lattor's  customers  with 
whom  the  employee  may  have  been 
brought  in  contact  during  the  term  of 
his  employment) ;  Hoops  Tea  Co.  v. 
Dorsey  (1901)  99  111.  App.  181  (agree- 
ment by  solicitor  for  tea  company,  for 
two  years  following  termination  of 
contract,  not  in  any  way  to  compete 
with  the  business,  customers,  or  trade 
of  the  employer;  contract  also  con- 
tained provision  that  employee  should 
be  liable  to  employer  for  damages 
caused  by  breach,  upon  bond  required 
or  in  any  other  legal  proceeding). 

New  Jers^. — American  Ice  Co.  v. 
Lynch  (1908)  74  N.  J.  Eq.  298,  70  Atl. 
138  (agreement  by  driver  of  ice  wagon 
not  to  engage  in  the  ice  business  with- 
in the  territory  covered  by  his  route, 
or  within  five  squares  therefrom,  for 
one  year  after  his  employment  should 
cease;  also  agreement  as  to  liquidated 
damage  for  breach)  ;  Owl  Laundry  Co. 
v.  Banks  (1914)  83  N.  J.  Eq.  230.  89 
Atl.  1055  (agreement  by  driver  of 
laundry  wagon  not,  for  two  years  aft- 
er termination  of  empl<^rment,  to  en- 
gage in  wet  wash  business  in  a  cer- 
tain county). 

New  York. — Da  vies  v.  Racer  (1893) 
72  Hun,  43,  25  N;  Y,  Supp.  293  (agree- 
ment by  clerk  to  receive,  influence,  and 


procure  goods  from  shippers  in  a  cer- 
tain city  and  elsewhere  that  for  twelve 
months  after  termination  of  employ- 
ment he  would  not  engage  in  that  city, 
or  within  50  miles  thereof,  in  a  sim- 
ilar business) ;  A.  L.  &  J.  J.  Reynolds 
Go.  V.  Dreyer  (1895)  12  Misc.  868,  33 
N.  Y.  Supp.  649  (agreement  by  solicit- 
ing agent  driving  over  established 
•  route  supplying  goods  to  grocers,  not, 
witeitt  six  months  after  the  termina- 
tiott  of  his  empl<qrment,  directly  or  in- 
directly to  engage  in  business  in  the 
city  of  New  York,  or  within  a  radius 
of  10  miles  from  said  city,  in  competi- 
tion with  his  employer);  Hackett  v. 
A.  L.  &  J.  J.  Reynolds  Co.  (1900)  30 
Misc.  783,  62  N.  Y.  Supp.  1076  (agree- 
ment by  salesman  over  a  certein  route 
nott  within  five  months  after  tennina* 
tion  9t  his  empltvment,  to  engage  in 
a  similar  business  within  10  miles  of 
such  route) ;  Magnolia  Metel  Co.  v. 
Price  (1901)  65  App.  Div.  276, 72  N.  Y. 
Supp.  792  (agreement  by  traveling 
salesman  not,  for  himself  or  others, 
to  engage  in  a  competing  business  for 
a  period  of  iive  years  after  the  ter- 
mination of  his  contract);  Mutoal 
Milk  &  Cream  Go.  v.  Heldt  (1907)  120 
App.  Div.  795,  105  N.  Y.  Supp.  661 
(driver  of  milk  wasfon;  agreement  not, 
for  thirty-six  months  from  the  date 
of.  leaving  employer's  employment,  to 
soiiclt  orders  for,  or  serve  milk  or 
cream  to,  any  of  the  employer's  cus- 
tomers);  Witkop  &  H.  Co.  V.  Boyce 
(1908)  61  Misc.  126,  112  N.  Y.  Supp. 
874,  order  affirmed  in  (1909)  131  App. 
Div.  922,  115  N.  Y.  Supp.  1150  (agree- 
ment by  a  solicitor  or  agent  that  after 
termination  of  employment  he  would 
not  engage  in  a  similar  business,  or 
funiish  to  others  a  list  of  his  employ- 
er's customers,  or  information  con- 
cerning his  business) ;  Eastern  New 
York  Wet  Wash  Laundry  Co.  v.  Abra- 
hams (1916)  173  App.  Div.  788,  160 
N.  Y.  Supp.  69  (covenant  not  directly 
or  indirectly,  as  emplcQree  or  other- 
wise, to  engage  in  similar  bnsinees 
within  certein  boroughs  for  a  period 
of  eighteen  months  following  the  ter- 
mination of-  the  contract  of  employ- 
ment) ;  Clark  Paper  &  Mfg.  Co.  v. 
Stenacker  (1917)  100  Misc.  178,  165 
N.  Y.  Supp.  367  (covenant  not  to  enter 
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ot  the  customers  oi  me  employer, 
modified  as  to  costs  (1918)  183  App. 
Div.  923,  170  N.  Y.  Supp.  1073). 

Ohio,— Smith  v.  Kernan  (1880)  8 
Ohio  nec.  Reprint,  32  (traveling  sales- 
man ) . 

Pennsylvania. — Erie  County  Milk 
AsHO.  V.  Ripley  (1901)  18  Pa.  Super. 
Ct.  28  (covenant  not,  for  one  year  aft- 
er termination  of  contract,  to  engage 
in  similar  business  in  the  city  or  in 
that  vicinity)  ;  Philadelphia  Towel 
Supply  &  Laundry  Co.  v.  Weinstein 
(1914)  57  Pa.  Super.  Ct.  290. 

Wisconsin. — Eureka  Laundry  Co.  v. 
Long  (1911)  146  Wis.  205,  36  L.R.A. 
(N.S.)  119,  131  N.  W.  412  (covenant 
by  driver  of  laundry  wagon  not,  for 
two  years  following  the  termination 
of  his  contract,  to  solicit  laundry  from 
his  employer's  customers) ;  Jewel  Tea 
Co.  V.  Novak  (1911)  146  Wis.  224,  131 
N.  W.  415  (covenant  not,  for  twelve 
months  after  termination  of  contract, 
for  himself  or  others,  to  solicit  or  take 
orders  for,  or  deliver  orders  to,  any 
of  the  customers  of  the  employer). 

England.— Underwood  &  Sons  "v. 
Barker  [1899]  1  Ch.  300,  68  L.  J.  Ch. 
N.  S.  201,  47  Week.  Rep.  347.  15  Times 
L,  R.  177,  80  L.  T.  N.  S.  306  (agree- 
ment by  clerk  and  foreman  of  whole- 
sale concern  selling  goods  in  the 
United  Kingdom  and  several  foreign 
countries  not,  for  twelve  months  fol- 
lowing the  termination  of  his  employ- 
ment, to  engage  in  a  competing  busi- 
ness in  the  United  Kingdom  and  such 
foreign  countries) ;  White  v.  Wilson 
(1907)  23  Times  L.  R.  469  (covenant 
by  employee  of  brewing  company  not 
to  engage  in  similar  business  or  enter 
employment  of  person  engaged  in  simi- 
lar business  for  five  years  after  ter- 
mination of  contract) ;  Howard  v.  Dan- 
ner  (1901)  17  Times  L.  R.  548  (agree- 
ment by  waiter  in  restaurant  not,  for 
a  month  after  a  near-by  restaurant, 
was  opened,  to  enter  into  employ  there- 
of) ;  Mumford  v.  Gething  (1859)  7  C. 
B.  N.  S.  305,  141  Eng.  Reprint,  834. 
29  L.  J.  C.  P.  N.  S.  105,  1  L.  T.  N.  S.  64. 
8  Week.  Rep.  187,  6  Jur.  N.  S.  428 
(covenant  to  pay  employer  a  penal 
amount  if  the  employee,  a  traveling 


employer;  ;  nogera  v.  »ia«c 
3  Ch.  346.  62  L.  J.  Ch.  I 
Reports.  53,  67  L.  T.  N.  S. 
ment  by  traveling  saleama 
ing  company  not  to  enga 
years  after  termination 
ment,  in  selling  malted  liij 
100  miles  of  the  location 
ployer) ;  Parsons  v.  Cotti 
56  L.  T.  N.  S.  839,  51  J.  P. 
ment  not  to  engage  in  com 
ness  within  50  miies  of  ] 
employer  was  engaged) ;  . 
RousiUon  (1880)  L.  R.  14  ( 
49  L,  J.  Ch.  N.  S.  338,  42 
679,  28  Week.  Rep.  623,  A 
(agreement  by  traveling  s 
to  represent  a  similar  busi 
establish  himself  or  assoc 
with  any  other  person  or  1 
same  trade  for  ten  yean 
mination  of  contract) ;  La 
mane  Tube  Co*  v.  Phillip: 
L.  T.  N.  S.  363  (agreement 
of  manufacturing  compan; 
gage  for  himself  or  other 
business  anywhere  in  the  e 
isphere  for  five  years  aft 
tion  of  contract) ;  Talli 
(1853)  1  EI.  &  Bl.  391,  1 
print,  482,  22  L.  J.  Q.  B. 
Week.  Rep.  114,  17  Jur.  1 
ment  by  canvasser  of  hi 
carry  on  a  competing  busir 
of  London.  Manchester, 
pool) ;  Cornwall  v.  Hawkir 
L.  J.  Ch.  N.  S.  435,  26  L.  1 
20  Week.  Rep.  653  (eraplo 
company) ;  Dubowski  v, 
1 18961  1  Q.  B.  478,  65  L.  J 
397,  74  L.  T.  N.  S.  180,  44 
436  (agreement  by  milk 
directly  or  indirectly,  to  s 
any  way  interfere  with  th 
of  the  employer,  followii 
mination  of  the  contract) ; 
Inns  (1857)  24  Beav.  307, 
print,  376,  26  L.  J.  Ch.  N.  S, 
ment  by  person  employee 
milk  and  take  orders  th 
to  engage  in  similar  busi 
3  miles  of  place  of  en 
Haynes  v.  Doman  [1899]  ; 
L.  J.  Ch.  N.  S.  419,  80  L. 
15  Times  L.  R.  354  (agreei 
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I^oyM  of  Buuiufaetnrcr  not  to  aecopt 
«inploymfl>t  from  any  other  person  in 
tte  same  kind  of  business  within  25 
miles  of  the  wofIes  of  the  employer) ; 
Hood  &  Moore's  Stores  v.  Jones  (1899) 
81  L.  T.  N.  S.  169  (agreement  by  em- 
ployee of  dealer  in  grain  not  to  enter 
into  similar  business  for  himself  or 
otiierB  within  a  radins  of  2  miles  from 
emidfl^rer's  place  of  business) ;  I^ddon 
TboniBB  (1901)  17  Times  L.  R.  460 
(agreement  by  employee  of  atodc 
brokero  not*  for  twenty  months  after 
termination  of  his  contract,  to  carry 
on  a  similar  business  within  60  miles 
of  place  of  employment);  Moenich  v. 
Feneatre  (1892)  61  L.  J.  Ch.  N.  S.  737. 
2  Reports,  102,  67  L  T.  N.  S.  602 
(agreement  hy  clerk  fbr  commission 
merchant  not,  for  five  years  aftor  ter- 
mination of  employment,  to  engage  for 
himself  or  others  in  the  sale  of  goods 
of  the  same  kind  as  those  sold  by  the 
employer) ;  National  Provincial  Bank 
T.  Marshall  (1888)  L,  R.  40  Ch.  Div. 
112,  58  L.  J.  Ch.  N.  S.  229,  60  L.  T.  N. 
S.  341.  37  Week.  Rep.  183,  68  J.  F.  356 
(corenant  by  bank  clerk  not,  for  two 
years  after  tormination  of  his  employ- 
ment, to  engage  in  same  basiness  with- 
in 2  miles  of  employer's  place  of  busi- 
nesa). 

In  Rnapp  v.  S.  Jarvis  Adams  Co. 
<1906)  70  C.  C.  A.  586.  186  Fed.  1008, 
tile  court  said  that,  with  respect  to 
the  territory  to  which  the  restriction 
should  apply,  the  rule  has  always  been 
that  it  might  extend  to  the  limito 
wherein  the  plaintiff's  trade  would  be 
likefy  to  go.  The  changes  which  have 
marked  the  course  of  judicial  decision 
in  modem  times  seem  to  consist  In 
conforming  the  application  of  the  rule 
to  the  constant  development  of  the  fa- 
cilities of  commerce  and  in  the  en- 
largement of  the  avenues  of  trade. 

In  Lamson  Pneumatic  Tube  Co.  v. 
Phillips  (Bng.)  supra,  the  court  en- 
joined the  breach  of  a  covenant  by 
the  manager  of  a  business  not,  for 
five  years  following  the  tormination  of 
hie  contract,  to  engage  in  a  similar 
business  in  the  United  Kingdom  or 
eastern  hemisphere,  although  it  ap- 
peared that  a>s  a  matter  of  fact  the  em- 
ployer's business  was  a  comparatively 
Amalt  one.  and  did  not  extend  over  the 


territory  included  in  the  covenant.  It 
is  pointed  out  by  Vaughan  Williams, 
L.  J.,  however,  that  when  the  parties 
entered  into  the  contract  it  was  con- 
templated to  establish  a  business  ex- 
tending throughout  the  eastern  hemi- 
sphere. 

Id  Hood  &  Moore's  Stores  v.  Jones 
(Eng.)  supra,  the  court  enjoined  a 
breach  of  a  covenant  by  a  salesman  and 
manager  not  to  engage  in  the  same 
business  within  2  miles  of  the  place 
of  business  of  his  employer,  although 
no  limitation  was  imposed  as  to  the 
period  of  the  restraint.  The  court 
said  that  the  absence  of  a  limitation 
as  to  time  would  not  render  the  cove- 
nant void  if  it  was  otherwise  reison- 
able, — citing  Uoenich  v.  Fenestre 
(Eng.)  supra. 

In  Chesman  v.  Nainby  (1726)  2 
Strange.  739,  93  Eng.  Reprint,  819,  it 
is  held  that  an  agreement,  as  a  con- 
dition to  being  taught  a  trade,  not  to 
carry  on  the  same'  business  within  i 
mile  of  the  instructor's  residence  or 
within  i  miles  of  anywhere  she  or  her 
executor?  or  administrators  might  re- 
move tOr  is  divisible  and  may  be  en- 
forced as  to  the  first  resMctidli. 

Although  there  was  no  territorial 
limitotion  upon  the  restraint  imposed 
in  the  covenant  presented  in  White  v. 
Wilson  (1907)  23  Times  L.  R.  (Eng.) 
469,  the  validity  of  the  covenant  was 
sustained,  it  being  by  the  manager  of 
a  brewing  company  not,  for  five  years 
following  the  termination  of  his  em- 
ployment, to  engage  in  a  competing 
business.  The  court  apparently  re- 
garded the  term  "competing  business" 
as  a  territorial  limitation. 

In  McCall  Co,  v.  Wright  (1910)  198 
N.  T.  143.  31  LJl.A.(N.S.)  249,  91 
N.  E.  516,  an  injunction  was  issued  to 
restrain  the  violation  of  a  covenant 
not  to  engage  in  a  similar  business, 
entered  into  by  an  employee  who  oc- 
cupied a  snperlor  and  managerial  posi- 
tion, in  which  be  became  possessed  of 
the  empl<^w's  trade  secrete. 

In  Sutherland  v.  Connecticut  Mut. 
L.  Ins.  Co.  (1914)  87  Misc.  383,  149 
N.  Y.  Snpp.  1008,  the  court  upholds 
the  validity  of  an  agreement  in  an  in- 
surance agency  contract  that  after  the 
termination  of  the  contract  the  agent 


Digitized  by 


for  another,  and  that  if  he  does  he 
will  lose  all  right  to  renewal  com- 
missions seciurad  hfm  by  the  «fl«B«y 

contract. 

3,  Contracts  for  employment  in  profea- 
sional  capadtg^ 

Corenants  not  to  eztgagd  2it  a  otnm 
'  petinsr  bu$iae8B,  ancillary  to  a  con- 
tract for  th«  employment'of  one  in  his 
profession  to  aid  or  assist  the  em- 
ployer in  the  practice  of  that  profes- 
sion, are  not  invalid  as  being  in  re- 
straint of  trade,  if  the  restraint  im- 
posed is  only  such  as  is  reasonably 
necessary  for  the  protection  of  the 
practice  of  the  employer;  and  a  breach 
of  the  covenant  will  be  enjoined. 

Connecticut — Styles  v.  Lyon  (1913) 
87  Conn.  28,  86  Atl.  564  (agreement  by 
physician  not  to  practise  his  profes- 
sion in  a  distant  city  where  he  was 
employed  as  assistant). 

Colorado,  —  Freudenthal  v.  Espey 
(1909)  45  Colo.  488,  26  L.K.A.(N.S.) 
961, 102  Pac  280  (agreement  by  physi- 
cian not  to  practise  hie  profession  In 
the  county  where  he  was  eihployed 
for  five  years  after  the  termination  of 
his  employment). 

Rhode  Island. — Tillinghast  v.  Booth- 
by  (1897)  20  R.  I.  59,  37  Atl.  344 
(agreement  by  a  dentist  not  to  engage 
in  the  practice  of  that  profession  in 
the  coua^  where  he  vaa  enployed). 

Twineeoec.  ~  Tomer  t.  Abbott 
(1906)  116  Tenn.  718,  6  L.R.A.(N.S.) 
892,  94  S.  W.  64,  8  Ann.  Cas.  150 
(agreement  by  dentist  not  to  engage 
in  that  occupation  in  the  town  where 
he  was  employed). 

Texas.— Patterson  v.  Crabb  (1899) 
—  Tex.  Cav.  App,  — ,  61  S.  W.  870 
(•gTMuent  by  teacher  in  a  private 
school  not  to  engage  in  competing 
business  in  the  city  where  the  school 
was  located,  after  the  termination  of 
hia  employment). 

England. — Howard  v.  Woodward 
(1864)  10  Jur.  N.  S.  1123.  5  New  Re- 
ports, 8,  34  U  J.  Oh.  N,  B.  47, 11  L.  T.  N. 
S.  414,  18  Wetlc.  Rep. -182  (afreenMut 
by  clecfc  ef  wlteitor  not  to  practise 
profesBion  within  50  miles  from  place 
of  employment);  Mallan  v.  May 
a843)  11  Mees.  &  W.  663,  152  Eng. 
R^rint,  971,  IS  L.  i.  Exch.  N.  S.  87«» 


ment  by  dentist  not  to  carry  on  the 
same  business  in  London  or  any  place 
ia  Bngland  or  Scotland;  action  to  re- 
CQf«r  on  bond; ;  Fox.  v.  Soard  (1W3) 
88  BeaY.  8S7,  6G  Bnf.  Beprfnt,  894 
(agreement  by  surgeon's  assistant  not 
to  practise  profession  during  the  em- 
ployer's life,  or  within  ten  years  aft- 
er his  death,  at  or  within  12  miles  of 
the  town  of  employment) ;  Sainter  v. 
Ferguson  (1849)  1  Macn.  &  G.  286,  41 
Eng.  Reprint,  1275,  1  Hall  &  Tw.  883, 
1»  U  J.  Ch.  N.  S.  17Qb  14  Jur.  m 
(agreement  by  surgeon  and  apothe- 
cary employed  as  assistant,  not  to  en- 
gage in  a  competing  business  within  a 
designated  territory,  under  penalty  of 
£500)  ;  Davis  v.  Mason  (1793)  5  T.R. 
118,  101  Eng.  Reprint,  09,  2  AavM 
Rep.  662  (agreement  hj  aitiieoBfs  m- 
sistant  net  to  pmetiae  Ue  twCtuto 
within  10  miles  of  the  town  where  esh 
ployed,  for  ten  years  after  tihe  t«t- 
mination  of  employment;  action  for 
damages  for  breach  of  contract); 
Smith  V.  Hawthorn  (1897)  76  L.  T.  N. 
S.  717  (agreement  by  person  employed 
at  ai^Stant  master  of  schools  not  to 
cany  op  school  vithin  a  radios  of  9 
mllw  frem  loeatimi  ef  school,  tut  tht 
period  of  twelve  years  following  tif* 
minatioB  of  employment) ;  Edmnod- 
son  V.  Render  (1904  )  90  L.  T.  N.  S.  814 
(agreement  by  solicitor's  clerk  not  to 
practise  his  profession  within  15  miles 
of  town  where  employed;  action  for 
damasea  for  breach  of  eovensnt); 
Everton  v.  Longmore  (1899)  15  Times 
L.  R.  356  (agreement  by  physician  not 
to  practise  profession  at  place  of  em- 
ployment or  within  5  miles  thereof); 
Hasting.s  v.  Whitley  (1848)  2  Exch. 
611, 164  fittff.  Reprint,  685  (agreerat 
by  snrffeen  art  fe  practise  profeasioe 
at  or-  wiliiln  10  miles  of  such  town; 
action  for  penalty  of  bond) ;  Dendy 
V.  Henderson  (1855)  11  Exch.  194,  156 
Eng.  Reprint,  800,  24  L.  J.  Exch.  N.  S. 
324  (agreement  by  physician's  clerk 
not  to  praotiae  hia  meofession  for 
twinit)M«e  moBldM  at  or  wilUa  tt 
milea  M  tbe  town  where  emplogped}'* 
May  O'Neill  (1875)  44  L.  J.  Ch.  K. 
S.  660  (agpeement  by  solicitor's  clerk 
not  to  pKMtise  profession  within  city 
of  IiODdoii  or  Qoanttee  eif  MiddlsMK 
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or  Edgerton) ;  Palmer  v.  Mallet  (1887) 
L.  R.  36  Ch.  Div.  411,  57  L.  J.  Ch.  N.  S. 
226.  58  L.  T.  N.  3.  64,  36  Week.  Rep.  460 
(agreement  by  surgeon  not  to  set  up 
or  carry  on  the  buBineBS  of  .surgeon  at 
place  of  employment,  or  within  10 
miles  thereof) ;  Giles  v.  Hart  (1859) 
5  Jut.  N.  S.  1881, 1  L.  T.  N.  S.  154.  8 
Week.  Rep.  74  (agreement  by  sur- 
geon's assistant  not  to  practise  within 
town  or  within  radius  of  5  miles  there- 
of) ;  Gravely  v.  Barnard  (1874)  L.  R. 
18  Eq.  518,  48  L.  J.  Ch.  N.  S.  669,  30 
L.  T.  N.  S.  863  (agreement  not  to 
practise  profession  of  surgeon,  apothe- 
cary, or  midwife  in  place  of  employ- 
ment, or  within  10  miles  thereof) . 

In  Ballachulisfa  Slate  Quarries  Go. 
V.  Grant  (1904)  5  F.  (Scot  Ct.  Sess.) 
1105,  3  Butterworths'  Dig.  (1898- 
1907)  Col.  836,  an  agreement  by  a 
physician,  employed  by  the  owners  of 
a  quarry  professionally  to  attend  their 
employees,  that  upon  the  termination 
of  his  employment  he  would  not  prac- 
tise in  that  district,  was  held  reason- 
able and  Talid. 

In  Lewis  v.  Dumford  (1907)  24 
Times  L.  R.  (Eng.)  64,  the  court  en- 
joined the  breach  by  a  clerk  to  a  solic- 
itor, of  his  coTenant  not  to  act 'for 
any  person  who  had,  within  the  pre- 
vious five  years,  been  a  client  of  such 
solicitor. 

e.  Unreasonable  reatrit'tiona  aa  to  period 
of  restraint;  Uluairative  case*. 

It  has  been  held  that  a  contract  re- 
straining an  aDpl<^ee  from  exercising 
his  skill  and  knowledge  along  certain 
lines  of  invention  and  manufacture, 
without  any  limitations,  is  repugnant 
to  public  policy  and  void.  Albright  v. 
Teas  (1883)  37  N.  J.  Eq.  171. 

Upon  this  point  the  case  of  Konski 
v.  Peet  i:i916]  1  Ch.  (Ene.)  630, 
11915]  W.  N.  98,  84.  L.  J.  Ch.  N.  S. 
513,  112  L.  T.  N.  S.  1107,  69  Sol.  Jo. 
383,  is  of  interest.  Here  the  employee 
of  a  retail  establishment  covenanted 
not  to  solicit  customers  of  the  latter 
after  the  termination  of  the  contract 
of  employment.  This  covenant  was 
held  to  be  invalid,  since  it  was  con- 
strued to  include  all  customers  of  the 
covenantee  whether  at  the  time  the 
agreement  was  entered  into,  during 
9  A.L.R.— 9S. 


the  term  of  the  employment,,  or  sub- 
sequently thereto.  • 

d.  VHvetiKonabte  reBtrtcti<nw  an'  to  tern- 
tory. 

As  heretofore  stated,  contracts  by 
which  an  employee  agrees  not  to  en- 
gage in  a  competing  business  after  the 
termination  of  the  contract  of  employ- 
ment are  in  restraint  of  trade  and  in- 
valid, unless  the  restraint  is  so  limited 
as  to  be  no  greater  than  actually  nec- 
essary for  the  protection  of  the  busi- 
ness of  the  employer,  or  if  the  re- 
straint imposed  is  unreasonable,  in 
view  of  the  interest  of  the  public  in 
securing  the  benefit  of  the  employee's 
labor,  skill,  knowledge,  etc.  And  even 
though  the  covenant  does  not  o£fend  in 
these  regards,  the  courts  may  refuse 
to  restrain  its  breach,  if  under  Ui« 
circumstances  it  is  harsh  and  oppree- 
Bive  upon  the  employee,  and  there  is 
no  corresponding  or  counterbalancing 
advantage  accruing  to  tbe  employer  by 
restraining  the  breach. 

In  the  following  cases  this  doctrine 
was  applied  to  the  wctent,  at  least, 
of  refusing  to  enjoin  a  breach  by  an 
employee  of  a  negative  covenant  not 
to  engage,  for  himself  or  anothw.  in 
a  similar  business,  after  termination 
of  the  contract  of  employni^nt,  tihe  re- 
fusal being  bssad  either  on  the  ground 
that  the  contract  was  harsh  and  op- 
pressive under  the  oircunaetMeee*  or 
that  the  restraint  was  more  ezteoeive 
than  the  protection  of  the  businesf  ot 
the  employer  required.  And  see  supra, 
III.  c,  and  HI.  d. 

Alabama. — Iron  Age  Pub.  Co.  ▼. 
Western  U.  Teleg.  Go.  (1887)  83  Ala. 
498,  3  Am.  St.  Rep.  768,  3  So.  449. 

Connecticut. — Wm.  Rogers  Mfg.  Co, 
V.  Rogers  (1890)  58  Conn.  856,  7 
L.R.A.  779, 18  Am.  St.  Rep.  278, 20  Atl. 
467. 

Florida.— Simms  v.  Bumette  (1908) 
66  Fla.  702,  16  L.R.A.(N.S.)  389.  127 
Am.  St  Rep.  201,  46  So.  90,  16  Ann. 
Gas.  690. 

GoOTgia. — Hammond  v.  Creorgian  Co. 
(1909)  133  Ga.  1,  65  S.  E.  124. 

IlHnois^Midland  Press  v.  F.  E. 
Comnton  &  Co.  (1917)  204  IlL  App.  216. 

Michigan. — Osius  v.  Hinchman 
(1908)  150  Mieh.  603.  16  L.R.A. 
(N.S.)  393,  114  N.  W.  402. 
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MisBonrL — Mallinckrddt  Chemical 
Works  V.  Nemnich  (1902)  169  Mo.  889, 
69  S.  W.  355;  B.  Jaccard  Jewelry  Co; 
V.  O'Brien  (1897)  70  Mo.  App.  432. 

New  Jersey. — Mandeville  v.  Barman 
(1886)  42  N.  J.  Eq.  185,  7  Atl.  37; 
Steinraeyer  v.  Phenix  Cheese  Co. 
(1917)  91  N.  J.  L.  351.  102  Atl.  150. 

New  York. — Oppenheimer  v.  Hirsch 
.(1896)  5  App.  Div.  232,  38  N.  Y.  Supp. 
311;  Tolman  v.  Mulcahy  (1907)  119 
App.  Div.  42.  103  N.  Y.  Supp.  936; 
Hammerstein  v.  Mann  (1910)  137  App. 
Div.  580,  122  N.  Y.  Supp.  276;  Magid 
V.  tannenbaura  (1914)  164  App.  Div. 
142,  149  N.  Y.  Supp.  445;  Strobridge 
Lithographic  Co.  v.  Crane  (1890)  58 
Hun,  611,  36  N.  Y.  S.  R.  473,  12  N.  Y. 
Supp.  898;  Gilbert  v.  Wilmer  (1918) 
1Q2  Misc.  388,  168  N.  Y.  Supp.  1043; 
De  Pol  V.  Sohlke  (1867)  7  Robt.  280; 
Bingham  v.  Maign«  (1886)  20  Jones 

6  S.  90. 

Penneylvanla^Keeler  v.  Taylor 
(1866)  53  Pa.  467,  91  Am.  Dec.  221; 
Iron  City  Laundry  Co.  v.  Leyton 
(1913)  65  Pa.  Super.  Ct.  98;  Seward 
v.  Shields  (1900)  9  Pa,  Diet.  R.  583. 

Rhode  Island. — Herreshoff  v.  Bout^ 
rneau  (1890)  17  R.  I.  8,  8  L,R.A.  469, 
S3  Am.  St.  Rep.  860,  19  Atl.  712. 
'SOTrth-  CtetM— ■  Carrtfn  Gfles 
(1089)  80  S.  C.  412,  4  lOLA,  1S4,  9 
S.  E.  422. 

Wisconsin. — Chain  Belt  Co.  v.  Von 
Spreckelsen  (1903)  117  Wis.  106,  94 
N.  W.  78. 

England. — Horner  v.  Graves  (1831) 

7  Bing.  735,  131  Eng.  Reprint,  284,  5 
Moore  &  P.  768,  9  L.  J.  C.  P.  192;  All- 
sopp  T.  Whdftteroft  (1872)  L.  R.16Bq; 
69,  42  L.  J.  Ch.  N.  S.  12,  27  L.  T.  N.  S. 
372,  21  Week.  Rep.  162;  Ward  v.  Byrne 
(1839)  5  Mees.  &  W.  548,  151  Eng. 
Reprint,  232,  9  L.  J.  Exch.  N.  S.  H.  3 
Jur.  1175;  Henry  Leetham  &  Sons  v. 
White  (1907)  23  Times  L.  R.  254, 
1 1907]  1  Ch.  322,  76  L.  J.  Ch.  N.S.  804, 
96  L.  T.  N.  S.  348;  EhrraAini  v.  Bar- 
tholomew [1898]  1  Ch.  671,  n  L,  T. 
N.  S.  646,  67  L.  J.  Ch.  N.  S.  319,  14 
Times  L.  R.  364,  46  Week.  Rep.  509; 
Beetham  v.  Fraser  f!905)  21  Times 
L.  R.  8:  Sainter  v.  Ferguson  (1849) 
I  Hall.  &  Tw.  383,  47  Eng.  Reprint, 
1460,  1  Macn.  &  G.  286,  41  Eng.  Re- 
print, 1275,  19  L.  3.  Cb.  N.  S.  170,  14 


Jur.  256;  Capes  v.  Hutton  (1826)  2 
Russ.  Ch.  357,  38  Eng.  Reprint,  370, 
26  Revised  Rep.  102;  Perls  v.  Saalfeld 
[1892]  2  Cb.  149,  61  L.  J.  Ch.  N.  S. 
409,  66  L.  T.  N.  S.  666,  40  Week.  Rep. 
548. 

Where  the  obvious  purpose  of  the 
covenant  is  to  make  it  penal  rather 
than  protective,  with  the  object  there- 
by to  paralyze  the  earning  capabilities 
of  the  employee  if  and  when  he  leaves 
the  covenantee's  services,  and  not  to 
provide  a  reasonable  protection  to  the 
iatter's  business,  the  contract  is  in- 
valid. Hepworth  Mfg.  Co.  v.  Ryott 
(Eng.)  post,  1484. 

Where  the  territory  comprised  with- 
in the  scope  of  a 'negative  stipulation 
is  annecessarily  extensive,  the  agree> 
ment  is  void.  For  example,  an  agree- 
ment by  a  traveling  salesman  not, 
directly  or  indirectly,  to  sell  or  be  con- 
cerned in  a  sale,  either  on  his  own 
account  or  for  others,  in  a  certain  line 
of  goods,  .being  unlimited  as  to  time 
or  territory,  is  unreasonable.  Allsopp 
V.  Wheatcroft  (1872)  L.  R.  15  Eq. 
(Eng;>  69,  42  L.  J.  Ch.  N.  S.  12,  27  L. 
T.  N.  S.  372,  21  Week.  Rep.  162. 

In  Herreshoff  v.  Boutineau  (1890) 
17  R.  I.  3,  8  L.R.A.  469,  33  Am.  St 
Rep.  850,  19  Atl.  712,  the  general  rule 
was  recognized  that  contracts  of  this 
character,  although  in  restraint  of 
trade,  will  be  enforced  if  til*  rastxaint 
is  reasonable  in  view  of  the  business 
it  is  sought  to  protect.  It  is,  how- 
ever, held  in  this  case  th::^t  where  the 
restraint  upon  the  employee  not  to  ex- 
ercise his  trade  or  profession  withm 
a  state  -was  greater  tiian  the  bosiines 
of  the  employer  required,  the  employer 
being  a  school  or  college,  and  the  em- 
ployee a  teacher,  the  covenant  was  in- 
valid and  its  breach  woald  not  be  re- 
strained. In  considering  the  validity 
of  such  agreements,  the  court  said: 
"!n  i&e  ^tys  of  the  early  English 
eases,  one  who  eould  not  work  at  his 
trade  eonld  hardly  work  at  alL  The 
avenues  to  occupation  were  not  as 
open  nor  as  numerous  as  now,  and  one 
rarely  got  out  of  the  path  he  started 
in.  Contracting  not  to  follow  one's" 
trade  was  about  the  same  as  contract- 
ing to  be  idle,  or  to  go  abroad  for  em- 
ployment But  fltis  fa  BOl  BO  now.  It 
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is  an  everyday  occurrence  to  see  men 
busy  and  prosperous  in  other  pursuits 
than  those  to  which  they  were  trained 
and  used,  aa  well  as  to  see  them 
changre  places  and  occupations  with- 
out  depriving  themselves  of  the  means 
of  livelihood*  or  the  state  of  the  bene- 
fit of  their  industry.  It  will,  therefore, 
be  absurd,  in  the  Hgrht  of  this  common 
experience,  now  to  say  that  a  man 
shots  himself  up  to  idleness  or  to  ex- 
patriation, and  thus  injures  the  pab- 
lic,  when  he  agrees  for  a  sufficient 
consideration  not  to  follow  some  one 
calling  within  the  limits  of  a  partic- 
ular-state. There  is  no  expatriation  in 
moving  from  one  state  to  another;  and 
from  such  removals  a  state  will  be  like- 
ly to  gain  as  many  as  it  would  lose. 
We  do  not  think  public  policy  demands 
an  agreement  of  the  kind  in  question 
to  be  declared  void,  and  we  do  net 
think  such  a  rule  is  established  upon 
authority.  .  .  .  Courts  should  be 
slow  to  set  aside  as  unreasonable  a 
restriction  which  has  formed  a  part 
of  the  consideration  of  a  contract,  yet 
when  it  is  a  restriction  upon  individu- 
al and  common  rights,  which  only  op- 
presses one  party  without  benefiting 
the  other,  all  courts  agree  that  it 
should  not  be  enforced.  In  determin- 
ing the  reasonableness  of  a  contract, 
regard  must  be  bad  to  the  nature  and 
circumstances  of  the  transaction. 
...  In  the  present  case,  we  think 
the  restriction  is  unreasonable.  Not, 
as  a  rule  of  law,  because  it  extends 
throughout  the  state,  but  because  it 
extends  beyond  any  apparently  neces- 
sary protection  which  the  complainant 
might  reasonably  require,  and  thus, 
without  benefiting  him,  it  oppresses 
the  respondent,  and  deprives  people 
in  other  places  of  the  chance  which 
might  be  offered  them,  to  learn  the 
French  and  German  languages  of  the 
respondent." 

In  Mandeville  v.  Harman  (1886)  42 
N.  J.  Eq.  185.  7  Atl.  37,  it  is  held  that 
a  covenant  by  a  physician  ancillary  to 
a  contract  for  his  employment  in  his 
profession,  not  to  engage  in  a  compet- 
ing practice  In  the  city  where  em- 
ployed, being  a  city  of  some  size,  is 
unreasonable  and  void.  The  court 
said  that  a  contract  which  precluded 


a  person  from  the  right  to  employ 
his  talent,  industry,  and  capital  in 
any  useful  undnlaking  is  void,  with- 
out reference  to  the  character  of 
the  restraint,  whether  general  or 
special.  The  presumption  is  that  con- 
tracts of  this  character  are  void,  and 
it  is  only  by  showing  the  reasonable- 
ness of  the  contract  that  the  presump- 
tion is  overcome.  The  rule  is  ndt  that 
a  limited  restraint  is  good,  but  that  it 
may  be  good.  It  Is  valid  when  the  re- 
straint is  reasonable,  and  a  restraint 
is  reasonable  when  it  imposes  no 
shackles  upon  one  party  which  are  not 
beneficial  to  the  other.  , 

In  Steinmeyer  v,  Phenix  Cheese  Co. 
(1917)  91  N.  J.  L.  851,  102  Atl.  150,  it 
is  held  that  a  contract  by  a  traveling 
salesman  for  a  cheese  company  that, 
afto:  the  termination  of  his  employ- 
ment, he  would  not  engage  in  the  same 
business  as  servant  or  employee  for 
others,  is  so  broad  as  to  violate  public^ 
policy,  and  hence  is  invalid.  So,  in 
Midland  Press  v.  F.  E.  Compton  &  Co. 
(1917)  204  lU.  App.  216.  it  ts  held  that 
a  restrictive  covenant  in  a  contract 
for  personal  services,  which  was  with- 
out limitation  as  to  territory,  is  void 
as  against  public  policy.  And  in  Kin- 
ney V.  Scarbrough  Co.  (1912)  138  Ga. 
77,  40  LJRJV.(N.S.)  473.  74  S.  E. 
772,  an  agreement  by  a  salesman  and 
local  manager  of  a  foreign  corpora- 
tion, in  effect,  not  directly  or  in- 
directly, in  any  capacity,  whether  up- 
on his  own  account  or  for  others,  to 
engage  in  any  business  of  a  character 
similar  to  that  conducted  by  his  em- 
ployer, was  held  Invalid  because  con- 
trary to  public  policy,  since  it  was 
without  territorial  limitation. 

In  Uallinckrodt  Chemical  Works  v. 
Nemnich  (1902)  169  Mo.  S89,  69  S.  W. 
365,  a  petition  for  an  injunction  to 
restrain  the  violation  of  a  covenant  by 
an  employee  not,  for  six  years,  to  en- 
gage in  a  competing  business  in  the 
United  States,  was  demurred  to,  and 
the  court  held  that  the  demurrer  waa 
well  taken,  on  the  ground  that  the  al- 
legations of  the  pleader  were  conclu- 
sions rather  than  statements  of  fact. 
It  was,  however,  said  that  this  cove- 
nant was  not  such  a  one  as  a  court 
of  equity  will  specifically  enforce  by 
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injunctive  process  restraining  the  em- 
ployee from  violating  its  terms  and 
provisions.  The  court  refers  to  the 
opinion  of  Bland,  P.  J.,  in  the  court  of 
Appeals,  with  approv»l»  upon  thi£  point. 
See  (1899)  88  UtK  App.  & 

In  Tan  t.  Stearman  (1914)  264  HI. 
110,  lOB  N.  E.  9B7,  the  contract,  while 
purporting  to  be  for  the  employment 
of  a  person  to  operate  a  dental  office, 
also  provided  for  the  sale  to  him  of  a 
dental  outfit  used  in  the  business,  the 
property  to  be  transferred  when  the 
profits  of  the  buauMss  tarnad  ov«r  to 
the  MBpkorvr  had  r«fteh«d,  at  Ictut,  it 
certain  sum  within  a  desiipiated  time. 
There  was  also  a  provision  for  the  for- 
feitare  of  the  contract  by  the  em- 
ployee, and  a  provision,  in  effect,  that 
upon  the  termination  of  the  contract 
he  would  not  practise  dentistry  in  the 
city  where  the  office  was  located,  or 
within  26  milea  tiiereof.  After  point- 
ing out  tltat  employer  was  not  a 
licensed  dentist  and  could  not  himself 
practise  that  profession  in  that  state, 
it  is  held  that  according  to  the  literal 
terms  of  the  contract,  even  though  the 
employer  performed  the  agreement  ac- 
cording to  its  terms,  and  the  business 
was  transferred  to  the  employee,  he 
could  not  continue  the  practice  of  his 
profession  in  that  state,  and  hence  the 
contract  was  unreasonable  and  void. 

In  Oppenheimer  v.  Hirsch  (1896) 
5  App.  Div.  232.  38  N.  Y.  Supp.  311, 
the  court  refused  to  enjoin  the  breach 
a  traveling  salesman  engaged  in 
one  state,  of  a  Covenant  not,  for  three 
yvan  after  ^e  termination  ot  his  con- 
tract, to  engage  in  the  selling  of  simi^ 
lar  goods  in  sixteen  different  states 
and  territories,  and  the  Dominion  of 
Canada.  By  the  terms  of  the  contract 
the  employer  reserved  the  right  to  dis- 
charge the  employee  within  a  week 
after  he  entered  JUa  services.  Under 
the  circumstaBces  the  covenant  was 
held  unreasonable,  and  hence  unen- 
forceable in  equity. 

In  Bingham  v.  Maigne  (1885)  20 
Jones  AS.  (N.  T.)  90^  it  was  held  that 
an  agreonent  hy  mn  amployee-  of  a 
printing  company  net  to  engage  in  a 
similar  business  within  26  miles  of 
the  city  of  New  York  was  unreason- 
ahle  and  void. 


In  Allen  Mfg.  Co.  v.  Murphy  (1911) 
23  Ont.  L.  Rep.  467,  it  is  held  that  if 
in  scope  the  restriction  has  the  effect 
of  compelling  the  employee  either  to 
gait  the  only  occupation  to  whiqh  he 
U  at  all  adapted,  or  leave  the  Domin- 
ion of  Canada,  it  is  invalid  in  toto, 
because  not  reasonably  necessary  for 
the  protection  of  his  employer's  busi- 
ness. In  this  case  the  employer  was 
a  manufacturer  and  dealer  in  apparel 
and  pressed  goods  of  all  kinds,  and 
machinery,  raw  materials,  etc.,  neces- 
sary to  such  miuttfaeture  and  to  carry 
on  a  gencsal  hurndry  hasiaMS.  Bwk 
business,  however,  did  not  estend  to 
all  parts  of  the  Dominion  of  Canada. 

In  Ehrmann  v.  Bartholomew  [18981 
1  Ch.  (Eng.)  671,  78  L.  T.  N.  S.  646,  67 
L.  J.  Ch.  N.  S.  319,  14  Times  L.  R.  364, 
46  Week.  Rep,  509,  stipulations  were 
held  to  be  unreasonable  and  void, 
where  th«iy  required  the  employee  to 
refrain  from  direct^  or  indirectly  en- 
gaging or  employing  himself  in  any 
business,  or  conducting  any  business 
with  any  other  person  or  persons  than 
his  employer,  for  the  period  of  iea 
years  following  the  termination  of  nis 
employment. 

In  Ward  v.  Byrne  (1839)  5  Mees.  & 
543«  151  Eng.  fieprint«  232,  9  L.  J. 
Exch.  N.  S.  14,  3  Jur.  1175,  if  Is  held 
that  an  agreement  is  invalid  where 
made  by  an  employee  of  a  coal  dealer, 
by  the  terms  of  which  he  agreed  not 
to  engage  in  the  same  buaiaess  for 
nine  months  after  the  tecmiaatioii  of 
his  employment,  it  being  nnliwited  as 
to  territory. 

In  Beetham  v.  Fraaer  (1905)  21- 
Times  L.  R.  (Eng.)  8,  the  court  re- 
fused to  restrain  the  violation  of  a 
negative  cove|iant  by  an  employee,  not 
to  engage  in  a  cMimpeting  business  in 
Wurferidge  or  tha  city  of  I^doa,  on 
the  ground  that  it  was  unreasonably 
restrictive,  and  was  not  severable. 

In  Dowden  &  Pook  v.  Pook  [  19041 
1  K.  B.  (Eng.)  45,  73  L.  J.  K.  B.  N.  S. 

38,  89  L.  T.  N.  S.  688,  20  Times  L.  R. 

39,  52  Week.  Rep^  97,  an  agreement 
by  a  department  manai^  id  a  mano- 
faeturlttg  e<n]reeni,  in  effect,  not,  for 
five  years  after  the  termination  of  his 
employment,  in  any  capacity,  directly 
or  indireetly,  to  cany  on  or  be  engaged 


ANNO.— RESTRICTIVE  COVENANT  IN  EMPLOYMENT  CONTRACT.  1477 


in  a  similar  business,  or  permit  or  suf- 
fer  his  name  to  be  used  in  connection 
with  such  a  business,  is  held  to  be  un- 
reasonable and  void,  since  in  scope  it 
embraces  more  territory  than  reason* 
ably  necessary  for  the  protection  of 
the  employer. 

In  Pearks  v.  Cullen  (1912)  28  Times 
L.  R.  (EnfiT.)  371,  the  court  refused  to 
restrain  the  breach  of  a  covenant  by  a 
shop  assistant  not,  for  two  years  after 
termination  of  his  contract  of  employ- 
ment, to  engage  in  a  similar  business 
within  2  miles  of  the  place  of  employ- 
ment, or  to  solicit  from  any  of  the 
customers  of  his  employer.  This  cove- 
nant was  held  not  reasonably  neces- 
sary for  the  protection  of  the  em- 
ployer's business,  it  appearing  that 
clauses  of  this  character  were  un- 
usual, and  not  necessary  for  protec- 
tion against  shop  assistants. 

In  Ehrman  v.  Bartholomew  [1898] 
1  Ch.  (Eng.)  671,  78  L.  T.  N.  S.  646, 
67  L.  J.  Ch.  N.  S.  319,  14  Times  L.  R. 
364,  46  Week.  Rep.  609,  it  is  held  that 
a  covenant  by  a  traveling  salesman 
to  devote  the  whole  of  his  attention 
and  time  to  the  business  of  the  em- 
ployer, and  not,  directly  or  indirectly, 
to  engage  or  employ  himself  in  any 
other  business,  or  transact  any  busi- 
ness with  any  other  person  or  persons 
than  the  employer,  for  a  term  of  ten 
years,  was  unreasonable  and  not  en- 
forceable. 

So,  in  Clarke,  S.  ft  Co.  v.  Solomon 
(1920)  26  Times  L.  R.  (Eng.)  759,  a 
covenant  was  held  unreasonable  and 
hence  unenforceable  by  injunctive 
process,  where  by  its  terms  a  commer- 
cial traveler  covenanted  not  to  carry 
on  a  similar  business,  either  in  his  own 
behalf  or  for  others,  within  6  miles 
from  any  point  where  the  covenantee 
traded,  it  appearing  that  the  restric- 
tion included  territory  with  which  the 
covenantor  had  no  connection  during 
the  life  of  the  contract. 

In  Ward  t.  Byrne  (1839)  6  Mees.  ft 
W.  648,  151  Eng.  Reprint,  232.  9  L. 
J.  Exch.  N.  S.  14,  8  Jar.  1176,  it  is  held 
that  an  agreement  not  to  serve  in  a 
competing  business  in  any  capacity 
for  a  period  of  nine  numUis,  being 
withent  limit  territorially,  is  unrea- 
sonab^  restrictive  and  void. 


In  Morris  v.  Ryle  (1910)  103  L.  T. 
N.  S.  (Eng.)  546,  26  Times  L.  R.  678, 
64  Sol.  Jo.  748,  the  court  refused  to 
restrain  a  breach  of  a  covenant  by  a 
traveling  salesman  for  the  sale  of  hops 
not,  for  five  years  following  the  ter- 
mination of  the  contract,  to  solicit 
from  the  customers  he  called  upon  dur- 
ing his  employment,  for  the  sale  of 
any  other  goods  or  commodity  what- 
ever. This  agreement  was  held  unrea- 
sonable and  void,  and  not  enforceable 
as  against  the  employee,  who  was 
soliciting  for  goods  other  than  hops. 

In  Henry  Leetham  &  Sons  v.  White 
(1907)  23  Times  L.  R.  (Eng.)  254, 
tl907j  1  Ch.  822,  76  L.  J.  Ch.  N.  S. 
S04,  96  L.  T.  N.  S.  348,  an  agreement 
by  a  traveling  salesman  for  a  flour 
mills  company  not  to  enter  into  the 
employment  of  any  other  flour  mill, 
or  directly  engage  in  the  selling  or 
dealing  in  flour  or  other  goods  dealt 
in  or  manufactured  by  his  employer 
and  subsidiary  companies,  for  the 
period  of  Ave  years  following  the  ter- 
mination of  his  employment,  was  held 
to  be  unreasonable  and  void. 

In  Herbert  Morris  v.  Saxelby  [1916] 
1  A.  C.  (Eng.)  688,  85  L.  J.  Ch.  N.  S. 
210,  114  L.  T.  N.  S.  618,  82  Times  L.  R. 
297,  60  Sol.  Jo.  305,  Ann.  Cas.  1916D, 
537,  it  is  held  that  a  covenant  by  a 
person  employed  as  a  draftsman  and 
engineer  for  a  company  engaged  in 
the  manufacture  of  certain  kinds  of 
machinery  that  for  seven  years  fol- 
lowing the  termination  of  his  contract 
ht  would  not  engage,  either  for  him- 
self or  for  others,  in  a  similar  busi- 
ness in  the  United  Kingdom  or  Ire- 
land, is  unreasonable  and  void. 

In  Perls  v.  Saalfeld  [1892]  2  Ch. 
(Eng.)  149,  61  L.  J.  Ch.  N.  S.  409,  66 
L.  T.  N.  S.  666,  40  Week.  Rep.  548, 
the  court  refused  to  enjoin  the  breach 
of  an  agreement  by  an  onployee  not* 
for  three  years  after  the  termination 
of  his  employment,  to  accept  another 
situation  or  go  into  business  for  him- 
self within  16  miles  of  the  city  where 
he  was  employed,  without  the  consent 
of  the  employer,  who  agreed  to  con- 
sent thereto  if  the  businMS  in  which 
the  employee  engaged  as  employee  or 
in  his  own  behalf  was  not  with  refer- 
eoceto  the  same  class  of  goods  as  those 
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sold  by  the  employer.  The  agreement 
was  held  broader  than  necessary  for 
the  protection  of  the  business  of  the 
employer,  and  hence  invalid. 

In  Sir  W.  0.  Leug  ft  Co.  v.  Andrews 
il90»]  1  Gh.  (Bi«.)  763.  78  L  J.  Gh. 
N.  S.  80, 100  L.  T.  N,  S.  7,  25  Times  L. 
R.  93,  the  court  refused  to  restrain  a 
breach  of  a  covenant  by  the  reporter 
of  a  newspaper  that,  after  the  termi- 
nation of  his  employment,  he  would 
not  engage  with  any  other  paper  with- 
in a  radius  of  20  znilea  from  the  place 
of  publleation.  TUa  dadaion  waa 
ba«ed  on  tbe  graand  tbat  avtA  a  cove- 
nant was  not  necessary  for  the  pro- 
tection of  the  employer's  business,  it 
appearing  that  auch  covenants  were 
not  necessary  m  arm  uiual  in  saeta 
employment. 

MF.  Effect  of  teotit  of  cqwity  in  contract. 

a.  tn  general. 

It  has  been  held  that,  in  order  to  be 
entitled  to  invoke  eauitabla  aid  to  en- 
join the  breach  of  a  negative  cove- 
nant by  an  employee  not  to  engage  in 
a  competing  business,  it  must  be  al- 
leged and  proved  that  the  employer 
has  performed  the  contract  on  his 
part,  and  is  ready  and  able  to  continue 
to  i)erform.  It  is  fatal  to  injunctive 
relief  if  it  appears  that  the  ability  of 
the  employer  to  continua  perform- 
ance la  destroyed  by  hla  Insolvency, 
bankruptcy,  etc.  Measures  Bros.  v. 
Measures  [1910]  2  Ch.  (Eng.)  248, 
102  L.  T.  N.  S.  794.  26  Times  L.  R.  488, 
54  Sol.  Jo.  521.  Likewise,  the  rescis- 
sion of  a  contract  of  employment  by 
an  employer  relieves  the  employee  of 
the  obligation  to  refirain  from  braaeh- 
ins  a  negative  covenant  not  to  angaga 
ttt  a  competing  business,  since  tbia 
latter  covenant  is  dependent  upon  the 
continued  existence  of  the  contract  as 
a  whole.  General  Bill-Posting  Co.  v. 
Atkinson  fl909]  A.  C.  (Eng.)  118,  1 
B.  R.  C.  497.  78  L.  J.  Ch.  N.  S.  77.  99 
L.  T.  N.  S.  943,  25  Times  L.  R.  178. 
In  Lawrence  &  G.  Dental  Co.  v.  Gilroy 
(tmy  so  JU.  App.  810,  it  waa  held 
lliiit  an  tnjunetion  vonld  not  issne  to 
restrain  the  breach  of  a  covenant  not 
to  engage  in  a  competing  business, 
made  ancillary  to  a  contract  of  em- 
ployment, where  the  employee  termi- 


nated the  contract  of  employment  on 
account  of  the  failure  of  the  employer 
to  pay  him  his  salarj'  when  due.  And 
in  fiice  v.  D'ArviUe  (1895)  162  Haaa. 
660,  89  N.  B.  180,  it  is  held  that  tha 
amployer  of  an  opara^  sinver  is  not  en- 
titled to  enjoin  the  breacb  by  ber  of 
a  covenant  not  to  render  services  ex- 
cept at  places  under  his  management, 
where  he  has  failed  to  pay  her  for 
services  rendered  under  prior  engage- 
ments. 

But  in  Magnolia  Metal  Co.  v.  Price 
(1901)  66  App.  ttiv.  276.  72  N.  T.  Bnpfi. 
792,  in  restraining  tba  breacb  by  a 

traveling  salesman  of  a  covenant  not, 
within  five  years  after  his  employ- 
ment terminated,  to  engage  for  him- 
self or  others  in  a  similar  business, 
the  court  said:  "The  position  that  the 
defendant  held  under  the  contract  was 
a  confidential  one,  and  it  waa  proved 
that  be  received  from  his  en^loyer 
business  informatlim  vliiob  was  of 
great  value  to  the  plaintiff  In  carrying 
on  its  business;  that  he  received  from 
the  plaintiff  a  complete  knowledge  of 
all  its  customers,  and  analyses  of  the 
various  metals  that  were  used  in  the 
composition  of  the  metal  manufac- 
tured by  the  plaintiff,  copies  ot  cott> 
tracts  with  latgft  cnatomera  of  the 
plaintiff,  and  a  list  of  those  in  tbe 
trade  who  used  what  was  known  as 
*Babbitt  metal,'  which  metal  was  used 
for  the  same  purpose  as  that  manu- 
factured by  the  plaintiff;  and  he  was 
made  acquainted  with  the  business 
methods  of  the  plaintiff.  When  a  per- 
son occupied  such  a  position,  which 
enabled  him  to  obtain  such  informa- 
tion of  the  plaintiff's  business,  it  waa 
quite  essential  for  the  plaintiff's  pro- 
tection that  when  such  an  employee 
left  tbe  plaintiff's  employ  be  should 
not  accept  a  position  in  which  he  conld 
use  the  information  thus  obtained  to 
injure  the  plaintiff's  business.  .  .  . 
The  object  of  this  covenant  was  to 
prevent  the  defendant,  after  he  retired 
from  the  plaintiff's  employ,  from  using 
tibe  Icnovladge  which  he  had  aoaoived 
wb0e  fa  sueh  employ,  in  any  bnsbiess 
that  was  competing  with  it ;  and 
whether  the  defendant's  relation  with 
the  plaintiff  terminated  by  the  expira- 
tion of  the  time  fixed  in  the  contract 
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by  reason  of  a  breach  thereof  by  the 
defendant^  under  the  provisions  of  the 
contract  authorisinr,  under  certain 
conditions,  the  termination  of  the  de- 
fendant's employment  by  the  company, 
or  1^  mutual  consent  of  the  parties, 
the  covenant  relating  to  the  conduct 
of  the  defendant,  after  hia  employment 
by  the  plaintifiF  had  ceased,  continued 
binding  upon  him." 

In  Stiff  V.  Cassell  (1856)  2  Jur.  N.  S. 
(Eng.)  348,  it  Is  held  that  an  employer 
of  an  author  to  write  exclusively  for 
a  magazine  for  a  year  is  not  debarred 
from  securing  an  injunction  restrain- 
ing the  author  from  writing  for  others 
in  violation  of  this  stipulation,  by  the 
mere  fact  that  the  employer,  upon  the 
abandonment  of  the  contract  by  the 
author,  procured  the  services  of  anoth- 
er writer  to  write  up  the  work  prop- 
erly. 

b.  Sufficiency  of  conaideratton. 

Where  the  consideration  for  an 
agreement  not  to  practise  as  dentist 
within  a  distance  of  200  miles  ftrom  a 
certain  place  Is  merely  the  covenant- 
or's employment  as  assistant  for  a 
term  of  years,  the  contract  to  be  ter- 
minable on  three  months'  notice  by 
the  employer,  the  covenant  is  unrea- 
sonable and  in  restraint  of  trade,  be- 
ing broader  than  necessary  for  the 
employer's  protection,  and  the  consid- 
eratioii  inadequate.  Homer  v.  Graves 
(1B31)  7  Ring.  735,  181  Eng.  Reprint, 
284,  5  Moore  &  P.  768, »  L.  J.  C.  P.  192. 

In  Cahill  v.  Madison  (1901)  94  111. 
App.  216,  in  enjoining  the  breach  of  a 
covenant  by  an  employee  not,  within 
one  year  after  the  termination  of  his 
employment,  to  solicit  orders  or  make 
deliveries  of  teas,  coffees,  or  other 
goods,  wares,  or  merchandise  carried 
by  his  employer,  either  for  himself  or 
for  any  other  person  or  corporation, 
the  court  said:  ''Taking  all  the  pro- 
visions, terms,  and  conditions  of  the 
contract  into  consideration,  and  the 
nature  of  appellee's  employment,  the 
time  that  he  actually  worked  for  ap- 
pellant, and  our  common  experience 
with  reference  to  compensation  paid 
to  salesmen  in  ordinary  commercial 
business,  we  think  it  cannot  be  said 
that  the  contract  is  in  any  way  un- 
fair, unreaaonable,  or  oppressive  to 


appellee ;  nor  does  it  give  to  appellant 
any  undue  or  unconscionable  advan- 
tajBre  over  appellee.  The  employment 
is  in  its  nature,  fiduciary  and  confiden- 
tial, and  it  would  seem  to  us  a  gross 
breach  of  confidence  and  fair  dealing, 
even  without  any  agreement,  for  ap- 
pellee, after  more  than  two  years  of 
service  for  appellant,  receiving  from 
him  his  regular  wages,  and  having  ac- 
quired an  intimate  knowledge  of  the 
nature  and  character  of  appellant's 
business,  to  have  quit  appellant's  em- 
ploy and  made  a  deliberate  attempt  to 
deprive  appellant  of  the  trade  of  the 
veiy  customers  to  get  whom  he  had 
been  paid  for  his  services  by  appel- 
lant. To  prevent  any  such  result,  ap- 
pellant, as  a  part  of  the  consideration 
of  employment  of  appelleot  might  very 
propeiiy  and  reasonably  have  required 
the  very  undertaking  of  appellee  con- 
tained in  this  contract.  .  .  .  This 
is  not  a  question  of  enforcing  a  re- 
strictive covenant  relating  to  personal 
services  of  ^pellee,  but  of  his  betray- 
ing a  trust  and  confidence  reposed  in 
him  by  his  employer,  by  attempting  to 
take  away,  for  his  own  benefit  and  in 
direct  violation  of  his  express  con- 
tract, his  employer's  customers, 
knowledge  of  whom  he  had  acquired 
in  the  course  of  the  performance  of 
his  duty  as  an  employee.'* 

In  Seward  v.  Shields  (1900)  9  Pa. 
Dist.  R.  583,  an  agreement  by  the  driv- 
er of  a  laundry  wagon  that,  after  leav- 
ing his  employer,  he  would  not  serve 
any  customer  whoin  he  served  while 
in  such  employment,  was  held  not  to 
be  supported  by  a  sufficient  considera* 
tion  to  entitle  it  to  be  enforced  in 
equity  by  restraining  the  breach  there- 
of. 

In  Carroll  v.  Giles  (1889)  30  S.  C. 
412,  4  L.R.A.  154,  9  S.  E.  422.  the  court 
refused  to  enjoin  the  breach  of  an 
agreement  not  to  engage  in  a  compet- 
ing barber  business  in  a  small  place, 
on  the  ground  that  the  agreement  was 
not  based  upon  an  adequate  considera^ 
tion,  the  only  consideration  being  a 
partaership  arrangement  between  two 
persons  engaged  in  the  barber  busi- 
ness in  a  certain  place  befora  an  la- 
definite  period  of  time.  The  doctrine 
is  here  asserted  that  in  order  to  en- 
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title  the  covenantee  to  "enjoin  the 
breach  of  a  covenant  of  this  character, 
the  consideration  for  the  covenant 
mast  be  safficientiy  adequate  to  call 
for  the  ocercise  of  equitable  jurisdic- 
tion to  restrain  its  breach. 

In  Tolman  v.  Mulcahy  (1907)  119 
App.  Div.  42,  108  N.  Y.  Supp.  936,  it 
appeared  that  the  employee  had 
agreed  not  to  accept  similar  employ- 
ment elsewhere,  and  that  he  would 
not  disclose  any  secret  of  the  employ- 
er's business  which  he  learned  during 
his  employment.  In  the  application 
by  the  employer  for  an  injunction  to 
restrain  a  breach  of  the  covenant,  the 
defense  was  that  the  employee  had  to 
terminate  the  contract  of  employment, 
and  take  onployment  with  a  rival 
concern^  because  the  employer  did 
not  and  would  not  pay  him  sufficient 
wages,  so  that  he  could  live  upon  the 
same.  Under  these  circumstances  a 
temporary  injunction  was  granted,  en- 
joining the  employee  from  disclosing 
the  trade  secrets  of  the  employer,  but 
the  court  refused  to  enjoin  the  em- 
ployee from  taking  service  with  a  ri- 
val concern. 

c.  JmcU  of  mutxtalit}/  of  ohli^Uon. 

It  has  been  held  that  an  injunction 
will  not  issue  to  restrain  the  breach  of 
a  negative  provision  not  to  engage  in 
a  competing  bujsiness,  where  the  cove- 
nant is  ancillary  to  a  contract  of  em- 
ployment which  is  for  an  indefinite 
period  of  time,  although  the  em- 
ployee's services  involved  the  exercise 
of  special  skill,  judgment,  and  dis- 
cretion, since  the  contract  is  lacking 
in  mutuality.  Iron  Age  Pub.  Co.  v. 
Western  U.  Teleg.  Co.  (1887)  83  Ala. 
498,  8  Am.  St.  Rep.  768,  8  So.  449.  So, 
where  a  contract  for  the  services  of 
an  actress  required  the  employer  to 
pay  a  certain  amount  during  the  reg- 
ular theatrical  season  for  her  serv- 
ices, but  did  not  require  the  employer 
to  employ  the  actress  for  any  specific 
period  during  the  summer  season, 
equity  would  not  enjoin  the  breach  of 
the  covenant  not  to  perform  elsewhere 
during  the  summer  season,  since  In 
this  regard  the  contract  is  open  to  the 
objection  that  it  is  lacking  in  mutuali- 
ty to  such  an  extent  that  its  breach 
will  not  be  enjoined  by  a  court  of 


equity.  Keith  v.  Kellermann  (1909) 
169  Fed.  196. 

In  Kimberley  v.  Jennings  (1836)  6 
Sim.  340,  S8  Eng.  Reprint,  621,  5  L. 
J.  Gh.  N.  S.  116,  it  is  held  that  where 
the  employers  reserved  the  right  to 
discharge  the  employee  or  discon- 
tinue the  payment  of  his  salary,  if 
the  latter,  from  illness  or  any  other 
cause  over  which  he  could  have  no 
control,  should  become  incapable  of 
serving  the  employer,  the  clause  ren- 
dered unreasonable  a  covenant  by  the 
«npIoyee  that  he  would  not,  for  the  re- 
mainder of  the  term  of  employment, 
the  whole  being  six  years,  render  serv- 
ice to  any  other  individual  in  any  ca- 
pacity, or  in  any  other  trade,  business, 
profession,  or  employment  whatso- 
ever, without  the  consent  of  the  em- 
ployer, or  the  survivor  of  them. 

In  Dockstader  t.  Reed  (1907)  121 
App.  Div.  846,  106  N.  Y.  Supp.  795. 
a  contract  for  the  employment  of  a 
singer  in  a  minstrel  troupe  contained 
a  stipulation  that  the  services  of  the 
employee  were  special,  unique,  and  ex- 
traordinary, and  that  he  could  not  be 
replaced;  it  was  also  agreed  that  if 
he  breached  the  contract  by  perform- 
ing for  anyone  else  an  injunctioB 
might  issue  against  him;  this  agree- 
ment was  the  only  evidence  offered  to 
support  the  application  for  an  injunc- 
tion to  restrain  the  breach  of  the 
agreement.  Under  these  circumstan- 
ces it  was  held  that  the  employer  was 
not  entitled  to  an  injunction.  The 
contract  also  .gave  the  employer  the 
right  to  discharge  -the  employee  with> 
out  recourse  if  his  services  were  un- 
satisfactory, and  also  absolute  rii^t 
of  discharge  witiiout  cause,  upon  two 
weeks'  notice.  The  court  said  that 
while  equity  will  often  restrain  an 
actor  under  a  contract  to  perform  for 
one  and  not  to  perform  for  another, 
from  performing  for  another  during 
the  period  of  the  contract,  an  applica- 
tion for  equitable  relief  is  addressed 
to  the  sound  discretion  of  the  court> 
and  will  not  be  granted  where  the 
party  seeking  relief  is  not  specifically 
bound  by  the  contract,  so  that  the  ob- 
ligations are  reciprocal  and  enforce- 
able. Whether  equity  will  intervene 
to  restrain  by  injunction  the  violation 
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of  a  restrictive  covenant  in  relation 
to  personal  services  depends  in  large 
measure  upon  whether  a  substitute  for 
the  employee  can  readily  be  obtained, 
and  whether  such  substitute  will  sub* 
stantially  answer  the  purpose  of  ttie 
contract 

In  Gilbert  v.  Wilmer  (1918)  102 
Misc.  888.  168  N.  Y.  Supp.  1048,  in- 
junction was  denied  to  restrain  the 
breach  of  a  covenant  of  this  character, 
on  the  ground  that  the  provisions 
were  too  inequitable  to  justify  a  court 
of  equity  in  enforcing  it,  the  agree- 
ment in  effect  binding  the  employee  to 
work  as  a  window  cleaner  for  the 
plaintiff  at  such  places  and  in  such 
manner  as  he  was  directed,  his  em- 
ployment to  continue  as  long  as  he 
gave  satisfaction,  the  employer  being 
the  sole  judge  of  the  character  of  the 
work.  The  court  pointed  out  that  the 
plaintiff  could  have  discharged  the  de- 
fendant after  one  hour's  servicet  and 
according  to  the  plaintiff's  construc- 
tion of  the  contract,  the  defendant 
would  have  been  prevented  from  work- 
ing at  his  business  as  window  clean- 
er in  that  ci^  for  the  period  of  one 
year. 

In  Oppenheimer  v.  Hirseh  (1896)  6 
App.  Div.  282,  38  N.  Y.  Snpp.  811, 
supra,  where  the  restriction  covered 
several  states  and  territories  and  the 
Dominion  of  Canada,  for  the  period  of 
three  years  after  the  termination  of 
the  contract  of  employment,  a  further 
reservation  by  the  employer  of  the 
right  to  discharge  the  employee  practi- 
cally at  any  time  was  held  to  render 
the  contract  unreasonable  and  unen- 
forceable. 

So,  in  Iron  City  Laundry  Co.  v.  Ley- 
ton  (1913)  55  Pa.  Super.  Ct.  93.  the 
court  refused  to  enjoin  the  breach  of 
an  agreement  by  an  employee  not  to 
engage  in  a  similar  business  for  nine- 
ty days  after  the  termination  of  his 
employment,  on  the  ground  that  the 
covenant  was  unreasonable  and  in- 
equitable, in  view  of  the  reservation 
by  the  employer  of  the  power  to  ter- 
minate the  contract  at  any  time. 

But  in  Daly  v.  Smith  (1874)  6 
Jones  &  S.  (N.  Y,)  158.  it  is  held  that 
a  covenant  by  an  actress  not  to  appear 
in  any  other  ttieater  from  the  date  of 


the  contract  is  not  rendered  unreason- 
able by  the  fact  that  the  term  of  her 
employment  did  not  commence  until  a 
subsequent  date,  it  appearing  that 
the  actress  had  considerable  experi- 
ence in  business,  as  well  as  business 
capaci^.  In  De  Rivafinoli  v.  Cor- 
setti  (1833)  4  Paige  (N.  Y.)  264,  25 
Am.  Dec.  532,  the  employer  of  an  ar- 
tist to  sing  applied  for  a  writ  of  ne 
ex^t  against  the  employee,  on  the 
ground  that  the  Utter  was  going  to 
leave  the  country  and  violate  his 
agreement  not  to  act  at  any  other 
theater  or  public  hall  than  those  to 
which  the  complainant  consented. 
This  agreement  and  the  contract  of 
employment  were  to  take  effect  at  a 
cei^in  time  in  the  future.  Upon  this 
latter  ground,  the  court  held  that  the 
action  was  premature,  and  dismissed 
the  writ. 

T.  Mffeet  of  jprovUton  fur  ll9u<daC«d 

It  has  been  held  that  the  fact  that 
the  contract  for  employment  provides 
for  a  bond  to  secure  the  employer 
against  the  breach  by  the  employee  of 
a  covenant  not  to  engage  In  a  com- 
peting business  at  the  termination  of 
his  term  of  enqiloyment  doee  not  en- 
tire the  employee,  upon  paying  the 
amount  of  the  bond,  to  engage  in  a 
competing  business,  and  hence  it  is 
no  defense  to  an  application  for  an  in- 
junction to  restrain  the  breach  that 
such  payment  has  been  nude.  Ameri- 
can Ice  Co.  V.  Lynch  (1908)  74  N.  J. 
Eq.  298,  70  Atl.  138. 

So,  the  fact  that  the  performance  of 
a  covenant  was  secured  by  a  bond  to 
pay  a  certain  sum  of  money  in  event 
of  the  breach,  and  that  the  employee 
offered  to  pay  such  sum  of  money,  has 
been  held  not  to  preclude  the  em- 
ployer of  the  right  to  equitable  relief 
by  restraining  the  breach  of  the  cove- 
nant by  the  employee.  National  Pro- 
vincial Bank  v.  Marshall  (1888)  L.  R. 
40  Ch.  Div.  (Eng.)  112,  68  L.  J.  Ch. 
N.  S.  229,  60  L.  T.  N.  S.  341,  87  Week. 
Rep.  183,  53  J.  P.  356. 

In  Sainter  v.  Ferguson  (1849)  1 
Hall  &  Tw.  383,  47  Eng.  Reprint,  1460, 
1  Macn.  &  G.  286,  41  Eng.  Reprint, 
1275,  19  L.  J.  Ch.  N.  S.  170,  14  Jur. 
265,  an  employee  of  an  apothecary 
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covenanted  not  to  practise  as  an 
apothecary  in  the  vicinity  of  his  em- 
ployer under  the  penalty  of  £500.  A 
motioii  by  his  employer  for  an  injunc- 
Hoii  to  restrain  the  breach  of  this  cove- 
nant iraa  held  up  by  the  court,  and  the 
employer  was  given  an  opportunity  to 
Kue  the  employee  upon  the  bond.  Sub- 
sequently, when  judgment  was  recov- 
ered for  the  penalty  of  the  bond,  the 
injunction  was  denied  on  the  ground 
that  the  employer /was  not  entitled  to 
equitable  relief  based  opoD  the  con- 
tract, after  he  had  recovered  the  pen- 
alty of  the  bond. 

In  Howard  v.  Woodward  (1864)  10 
Jur.  N.  S.  (Eng.)  1123,  5  New  Reports, 
8,  34  L.  J.  Ch.  N.  S.  41, 11  h.  T.  N.  S. 
414,  18  Week.  Rep.  182,  a  bond  not  to 
practise  within  50  miles  of  the  place 
of  employment,  with  a  provi.so  that  if 
the  employee  did  he  would  pay  to  the 
employer  a  iixed  sum,  was  held  not 
an  agreement  to  pay  a  stipulated  sam 
bi  event  of  the  breach,  in  the  seiue 
that  th«  agreement  precluded  the  em- 
ployer ftfom  iecnring  an  injunction  to 
restrain  the  breach.  But  ft  has  been 
held  13iat  where  the  employer  claimed 
the  damages  stipulated  in  the  contract 
of  employment  to  be  paid  for  its 
breach  by  engaging  in  k  competing 
business,  he  is  net  entitled  to  have  the 
breach  of  .the  eo>renant  enjoined.  Sain- 
ter  T.  Fe^QBOB  (BMy-)  sapnt. 

In  Hapleson  v.  Del  Puente  (188S) 
18  Abb.  N.  C.  (N.  Y.)  144,  the  court 
refused  to  continue  an  interlocutory 
injunction  restraining  a  singer  from 
violating  a  contract  not  to  sing  in 
public  or  private  concerts  during  his 
engagement  without  the  consent  of 
tiie  vmployetf  where  he  farther  agreed 
titat  in  ease  of  the  failure  to  fulfil 
his  contract,  he  would  pay  his  em- 
ployer for  damages  and  expenses  a 
fixed  penalty,  and  it  further  appeared 
that  upon  his  breaching  the  contract 
a  substitute  had  been  secured,  and  the 
employee  had  tendered  the  amount  of 
the  penalty  in  open  court. 

In  Hahn  v.  Concordia  Soc.  (187&) 
42  IM,  460,  ^«  court  intimates  that 
the  breach  of  a  covenant  not  to  per- 
foitn  for  any  other  person  than  the 
employer  should  be  restrained  where 
the  services  are  of  a  unique  character, 


but  relief  was  denied  in  the  instant 
case  on  the  ground  that  the  contract 
contained  a  provision  for  the  payment 
of  a  definite  gum  of  nHUi<^  aa  damages 
in  cMe  of  the  breach  l^ereof.  The 
eoort  said  that  "having  thus  by  their 
own  contract,  made  presumably  with 
full  knowledge  of  the  means  and  abili- 
ty of  the  defendant,  and  having  fixed 
by  their  own  estimate  the  extent  of 
injury  they  would  suffer  from  a  non- 
observance  of  this  condition,  and  hav- 
ing indicated  as  clearly  as  if  ao  stat- 
ad  in  terms  lltat  the  only  form  w 
which  they  could  seek  redress  and  re- 
cover the  stipulated  penalty  or  for- 
feiture was  a  court  of  law,  the  com- 
plainants are  precluded  from  now 
resorting  to  a  court  of  equity  for  re- 
lief by  way  of  injunction,  on  the 
ground  that  a  violation  of  this  part  of 
the  contract  would  result  in  Srrqpara- 
Ue  damage  and  injury  to  tttem." 

T/.  Injtnulirc  rrliff  as  ajjci-tvd  by  com- 
parison of  injury  to  the  parties. 

.  The  strict  mforcement  of  a  contract 
of  ^is  charactor  will  not  be  granted 
where  such  enforcement  would  impose 

a  great  hardship  upon  the  employee, 
with  little  or  no  corresponding  bene- 
fit to  the  employer.  Tolman  v.  Mul- 
cahy  (1907)  119  App.  Div.  42,  103  N. 
Y.  Supp.  936.  So,  where  the  object  of 
the  restraining  clause  is  to  prevent  an 
enqtloyee  from  performing  for  others, 
without  any  substantial  benefit  to 
arise  therefrom  to  jthe  employer,  an  in- 
junction will  not  issue.  De  Pol  v. 
Sohlke  (1867)  7  Robt.  (N.  Y.)  280. 
holding  that  an  injunction  would  not 
issue  to  restrain  the  violation  of  a 
negal^ve  covenant  not  to  render  her 
pn«onal  service  as  a  danseuse  to  per^ 
sons  other  than  the  plaintiff,  where 
there  is  no  showing  that  the  breach 
would  produce  an  irreparable  damage 
to  the  plaintiff. 

In  Sternberg  v.  O'Brien  (1891)  48 
N.  J.  Eq.  370,  22  Atl.  348,  the  court  re- 
fused to  restrain  the  breach  of  an 
agreement  by  a  soliciting  agent  not  to 
be  engaged  in  or  conoemed  or  inter- 
ested hi  a  business  simitar  to  that  of 
his  employer  within  a  certain  dcsicr- 
nated  territory.  Tire  court  said  that 
the  case  was  within  the  rule  that  an 
injunction  should  never  be  granted 
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wh«n  It  wilf  operate  oppressivety  ot 
contrary  to  the  real  justice  of  the  case, 
or  where  it  is  not  the  lit  and  appro- 
priate method  of  redress  under  all  the 
circumstances  of  the  case,  or  when 
the  benefit  it  will  do  the  complaisant 
is  slight  in  comparison  with  the  in- 
jury it  will  do  the  defendant. 

In  Herreshoff  v.  Boutineau  (1890) 
17  R.  1. 8,  8  L.R.A.  469,  33  Am.  St.  Rep. 
850,  19  Atl.  712,  it  is  held  that  an 
agreement  by  a  person  employed  to 
teach  that,  for  a  year  after  the  termi- 
Obtion  of  his  employment,  he  will  not 
engage  in  a  similar  vocation,  is  un- 
reasonable and  void,  since  tt  imposes 
restrictions  upon  the  individual 
rights  which  only  cause  loss  without 
benefit  to  the  employer. 

ril.  Sffeet  «/  infancy-^t  tfrnfrioyM. 
In  Cain  v.  Gamer  (1916)  169  Ky. 
683,  URJ1.1916E,  682,  1S6  S.  W.  122, 
Ann.  Gas.  1918B,  824,  there  was  in- 
volved a  negative  covenant  by  an  in- 
fant not  to  leave  the  services  of  his 
employers  during  the  term  of  the  con- 
tract (three  years).  Upon  the  as- 
sumption that  the  services  were  suffi- 
ciently unique  and  eztfaordinacy  to 
entitle  the  employer  to  relief,  had  the 
employee  been  an  adult^  it  was  held 
that  the  contract  was  not  binding  up- 
on the  infant,  and  hence  was  not  en- 
forceable. To  the  same  eflFect,  as  to 
an  infant  actress,  is  Aborn  t.  Janls 
(1909)  62  Misc.  96,  118  N.  Y.  Supp. 
809. 

In  Capes  v.  Button  (1826)  2  Russ. 
Ch.  357,  38  Eng.  Reprint,  370,  26  Re- 
vised Rep.  102,  the  court  refused  to 
enjoin  the  breach  of  a  covenant  by  a 
person  employed  as  clerk  for  a  clerk 
to  an  attorney,  not  to  practise  that 
profession  within  a  certain  district,  it 
appearing  that  the  clerk  entered  into 
the  covenant  while  an  infant.  The 
court  held  that  the  covenant  was  not 
enforceable  when  he  reached  hia  ma* 
jority. 

But  in  Evans  v.  Ware  [1892]  8  Gh. 
(Eng.)  602,  ^  L.  J.  Ch.  N.  S.  256,  8 
Reports,  8S,  67  L.  T.  N.  S.  285,  an  in- 
fant covenantor  was  restrained  from 
breaeliing  his  covenant  not  to  nigase 
in  competing  business  when  the  cove- 
nant was' ancillary  to  a  contract  of 
emplojrment  for  a  milk  eonqmny*.  ■ 
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And  in  Mutual  Milk  &  Cream  Co.  v. 
Prigge  (1906)  112  App.  Div.  662,  98 
N.  Y.  Supp.  468,  an  agreement  by  the 
driver  of  a  milk  wagon  not  to  solicit 
from  the  employer's  customers  for 
three  years  following  the  termination 
of  the  contract  was  held  to  be  valid, 
and  the  breacher  thereof  was  enjoined. 
The  court  said  that  the  employee  re- 
ceived the  benefit  of  his  employment, 
and  for  aught  that  appeared  might 
have  continued  indefinitely  in  plain- 
tiff's employ  thereunder.  On  the  ques- 
tion of  the  effect  of  his  infancy  upon 
the  validity  of  the  covenant,  the  court 
said:  "It  does  not  appear  that  any 
undue  advantage  was  taken  of  him. 
Although  he  had  not  arrived  at  the 
age  at  which  all  contracts  with  him 
would  be  binding,  he  was  ot  sufficient 
age  to  appreciate  the  nature  of  his 
contract,  and  to  know  whether  or  not 
it  was  for  his  benefit.  The  terms  im- 
posed were  not  unusual  or  unreason- 
able. It  was  a  perfectly  proper  con- 
dition for  the  plaintiff  to  insist  upon 
as  a  condition  precedent  to  the  em- 
ployment, or  as  a  condition  of  the  con- 
tinuance thereof,  that  its  employee 
should  not,  after  becoming  acquainted 
with  his  costomers,  leave  its  employ 
and  solicit  baslneas  for  anotJier  in 
competition  with  it.  This  is  not  a 
question  of  the  liability  of  an  infant 
for  damages  for  a  breach  of  contract. 
The  question  presented  is  whether  an 
infant  shall  be  permitted  to  repudiate 
his  contract  without  restoring  what 
he  has  received  thereunder,  and,  if 
restoration  cannot  be  made,  without 
being  enjoined  for  making  use  of  the 
knowledge  he  gained,  to  the  disadvan- 
tage and  damage  of  his  employer.'* 

In  Bromley  v.  Smith  [1909]  2  K.  B. 
(Eng.)  236,  in  enjoining  the  breach  by 
an  infant  of  a  negative  covenant  not  to 
mgage  in  a  similar  business,  the  court 
said  that  there  was  abundant  authori- 
ty that  contracts  for  services  may  be 
binding  on  infants,  although  they 
contain  restrictive  t^rms.  A  contract 
which  contains  the  only  terms  on 
which  an  Infant  can  reasonably  expect 
to  get  employment,  the  court  said, 
must  be  for  his  benefit  "The  defend- 
ant could  not  get  employment  in  tiie 
plaintiff's  or  any  other  similar  busi- 


DigitizGd  by 


nesa  on  any  better  terms  than  those 
I  have  sujTgestedf  and  I  think  it  was 
for  his  h&MM  t0t  emploTment  on 
tfaow  tttms;  by  «iitormg  into  tke 
I»]sintUfK  8^Tic6  m  those  terms  he 
was  on)^  gfTing  up  the  chance  of  set- 
ting: up  in  bnsiness  in  a  place  where 


he  was  not  known*  and  it  is  quite 
right  that  wfasn  laaTing  that  serric* 
he  abouJd  fsrsfo  tk«  right  of  solicit- 
ing cofltraMrs  whom  he  would  nmr 
have  known  but  fMr  that  sonFiee.  Com- 
mon honesty  demands  tiiat  forbear- 
ance." A.  6.  S. 
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V. 

WERNHAM  RYOTT,  Respt. 

English  Court  of  Appt^al  ~  Ortobei-  14—10,  1919. 

([1920]  1  Ch.  1.) 

Contract  —  restraint  of  trade  —  pseudonym  of  moving  picture  actor. 

A  contract  between  a  moving  picture  actor  and  a  producer  that  the 
former  shall  act  for  the  latter  under  a  pseudonym  under  which  the  pro- 
ducer will  advertise  Um,  «nd  fhat  he  wiH  aot  use  the  pseodonym  for  any 

other  purpose  whatever,  is  void  as  in  restraint  of  trade  and  against  public 
policy,  and  will,  therefore,  not  prevent  his  acting  under  that  pseudonym 
for  other  producers. 

ISes  Tiote  on  this  question  beginning  on  page  1500.] 


Appeal  by  plaintiffs  from  an  order  of  the  Chancery  Division  (Astbury, 
J.)  dismissing  an  action  brought  to  restrain  defendant  from  using  a 
certain  stage  name  for  any  purpose  whatever  and  from  acting  or  otherwise 
appearing  thereunder.  Aj^rmed. 

The  facts  are  stated  in  the  opinions  of  the  court. 

Ron.  Frank  Rnssell,  K.G.,  and  Digh- 
ton  PoUoefc,  for  appellsBts: 

Etefeadaat  is  bomd  by  Us  eoaferaefc 
not  to  use  the  psendoi^Bi  Stawwt 
Rome. 

Vernon  v.  Hallam,  L.  R.  34  Ch.  Div. 
751,  56  L.  J.  Ch.  N.  S.  115,  55  L.  T.  N. 

S.  676,  35  Week.  Rep.  156;  Lotinga  V. 
People  (1913)  Times,  Nov.  13,  p.  3d. 

Patrick  Hastings,  K.G.,  and  H.  E. 
Wright,  for  respondent: 

The  contract  In  qoesHon  is  dearly 
unenforceable. 

Maaon  v.  Provident  Clothing  &  Sup- 
ply Co.  [1913  ]  A.  C.  724,  82  L.  J.  K.  B. 
N.  S.  1153,  109  L.  T.  N.  S.  449,  29 
Times  L.  R.  727,  57  Sol.  Jo.  739,  Ann. 
Caa.  1914A,  491;  Morris  v.  Saxelby 
1 1916]  1  A.  C.  700,  85  L.  J.  Ch.  N.  S. 
210,  114  L.  T.  N.  S.  618,  32  Times  L.  R. 
297.  60  Sol.  Jo.  305,  Ann.  Cas.  1916D. 
537;  Horwood  v.  Millar's  Timber  & 
Trading  Co.  [1917]  1  K.  B.  305,  86  L.  J. 
K.  B.  N.  S.  190.  115  L.  T.  N.  S.  805,  38 
Times  L.  R.  86,  61  Sol.  Jo.  114;  Denny 


V.  Denny  [1919]  1  K.  B.  S8S,  88  L.  J.  K. 
B,  N.  &  079,  120  L.  T.  N.  S.  90S,  S5 
Times  L.  R.  238,  (1918-19]  H.  B.  B. 

139. 

Warrington,  L.  J. : 
This  is  an  appeal  from  an  order 
of  Astbury,  J.»  ^miaaing  the  plain- 
tifl^  aetloiL   The  irtaintlffs  m  a 

company  whose  business  it  is  to  pro- 
duce kinema  films.  The  defendant 
is  a  kinema  actor.  The  object  of  the 
action  is  to  enforce  an  agreement 
by  the  actor  by  which  he  is  subject 
to  certain  restraints — which  I  will 
refer  to  more  particularly  when  I 
oome  to  read  the  covenant— «p<m 
th«  use  by  him,  and  the  advertise- 
ment to  the  public,  of  a  pseudonym 
or  acting  name  under  which  he  has 
passed  in  hia  ptotemm.  as  a  kinana 
actor. 

The  real  defense  to  the  action, 
which  has  been  adopted  by  Astbury, 
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Jm  iB  that  the  contract  in  question 
comes  within  the  principle  under 
which  contracts  in  restraint  of 
trade  are  held  to  be  prima  facie 
void  as  being  contrary  to  pablic 
policy;  and  is  not  within  the  well- 
known  exception  from  the  general- 
ity of  that  rule  in  regard  to  con- 
tracts which  contain  provisions 
reasonably  necessary  for  the  pro- 
tection of  the  i>er8on  with  whom 
they  are  entered  into.  The  question 
is  whether  Astbury,  J.,  was  right  in 
the  view  he  thus  took  in  supporting 
the  defense  which  I  have  stated. 

The  facts  of  the  case  are  really 
not  in  dispute.  The  plaintiflFs,  as  I 
have  already  mentioned,  are  a  com- 
pany whose  business  it  is  to  produce 
kinema  films.  Having  produced  a 
film,  they  then  proceed  to  sell  that 
film  to  middlemen,  who  are  called 
renters,  and  those  renters  then  pro- 
ceed to  deal  with  the  film  and  the 
right  of  producing  it  by  conferring 
such  rights  upon  the  proprietors  of 
kinema  theaters.  That,  speaking 
generally,  is  the  course  of  the  busi- 
ness in  this  particular  trade. 

For  the  purpose  of  producing 
tiiese  films  it  is  the  practice  of  the 
film-producing  firm — there  are  only 
nine  or  ten  in  this  country — ^to  have 
what  is  called  a  stock  company,  and 
apparently,  judging  from  the  agree- 
ment which  we  have  before  us,  and 
also  from  what  was  stated  in  evi- 
dence, they,  as  far  as  possible,  im- 
pose upon  the  actors  forming  part 
of  that  stock  company  a  pseudonym 
for  the  purpose  of  advertisement, 
and  they  advertise,  no  doubt,  in  the 
trade  papers,  their  films  which  they 
have  produced  and  which  they  have 
for  disposal,  with  the  names  of  the 
actors;  and  where,  as  is- in  some  inr 
stances  the  case,  the  actors  are  per- 
fcnrming  under  a  pseudonym,  they, 
of  course,  advertise  that  pseu- 
donym. 

The  defendant  was  an  actor  by 
profession.  He  started  that  pro- 
fession in  the  year  1906,  and  from 
that  time  until  the  year  1913,  with 
some  interruption  which  it  is  im- 
material to  mention,  he  acted  here 
and  in  Australia  in  his  own  name. 
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In  1918  he  entered  in  to  a  contract 
with  the  plaintiffs  to  act  as  a  kin- 
ema actor  as  part  of  their  stock 
company.  We  have  not  before  us 
the  agreement  which  he  made  in 
1913,  but.  so  far  as  I  know,  it  was 
substantially  the  same,  except  that 
the  salary  was  much  smaller,  as 
that  which  he  entered  into  in  1915, 
and  which  is  the  contract  sued  upon. 

He  and  the  company  adopted  as 
his  pseudonym — I  am  using  as  far 
as  possible  a  neutral  term — ^the 
name  of  "Stewart  Rome."  He 
proved  a  very  skilful  kinema  actor; 
he  had  natural  capabilities  and  qual- 
ifications which  fitted  him  for  that 
profession,  and,  under  the  name  of 
"Stewart  Rome,"  he  proved  a  very 
successful  actor,,  and  films  which 
represented  him  in  a  leading  part 
in  the  picture  plays  represented  be- 
came extremely  popular  with  the 
renters,  with  the  vinema  theater 
proprietor^,  and  with  the  public ;  so 
that  the  name  of  "Stewart  Rome" 
added  largely  to  the  value  of  the 
films  which  were  produced,  and,  of 
course,  become  also  a  very  impor- 
tant item  in  the  equipment  of  Mr. 
Ryott,  the  defendant,  himself,  and 
an  element  in  enabling  him  to  earn 
a  salary  in  the  profession  which  he 
had  adopted. 

Under  those  circumstances  the 
agreement  in  question  was  made  on 
the  29th  October,  1916,  at  a  time 
when  Mr.  Ryott  was  still  in  the  em- 
ployment of  the  plaintiflf  company 
under  his  previous  contract  That 
contract  was  made  between  the 
plaintiff  company  of  the  one  part 
and  Mr.  Ryott  of  the  other  part.  It 
provides,  first:  "The  company  en- 
gages the  artiste  to  dance,  act,  and 
perform  for  the  purpose  of  being 
photographed,  to  the  best  of  his  or 
her  ability,  as  required  such  parts  as 
the  company  or  its  representative 
may  allot  for  this  purpose,  and  to 
perform  such  parts  wherever  and 
whenever  required  by  the  company 
for  a  period  of  twelve  months  at  a 
salary  of  £7  per  week,  this  engage- 
ment to  commence  on  the  1st  June, 
1915," — ^that  is.  four  months  before 
the  date  of  the  contract, — "and  to 
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terminate  on  the  Slst  May,  ldl6»  un- 
less determined  by  the  company  as 
hereinafter  provided  and  subject  to 
the  terms  and  conditions  hereinp 
after  set  forth." 

Pausing  there  for  one  moment* 
it  is  an  absolute  contract  on  the 
part  of  the  defendant  to  act  for  the 
company  for  a  whole  year  endinsr 
the  Slst  May,  1916,  though  the  com- 
pany, under  the  provisions  of  the 
agreement,  could  determine  it  in 
certain  events. 

Then  the  second  clause  provides 
— need  not  read  it  In  full — that 
he  shall  not  act  for  any  other  em- 
ployer during  that  time.  The 
third  clause  is  important.  It  pro- 
vides as  follows:  "If  the  company 
advertise  the  artiste" — it  is  to  be  oh- 
served  that  there  is  the  condition 
that  it  is  only  "if  th^  advertise  the 
artiste" — "theyv  will  do  so  under  the 
name  of  'Stewart  Rom^*  and  the 
right  to  use  such  pseudon5Tn  or  any 
other  pseudonym  hereinafter 
agreed  upon  in  connection  with 
photoplays  or  otherwise  shall  be 
the  sole  property  of  the  company." 

Pausing  for  one  moment  upan 
that,  I  fail  to  see  how  tiie  name 
under  which  the  defendant  acts  can 
possibly  be  the  subject  of  property 
in  the  company.  One  understands 
property  in  a  trademark.  One 
understands  property  in  copyright, 
some  literary  or  artistic  production. 
But  how  there  can  possibly  be  prop- 
erty in  the  use  by  an  actor  of  a  nom 
de  th^tre  passes  my  comprehen- 
sion. It  only  means — ^that  is  the 
outside  of  what  it  can  mean,  I  think 
— ^that  Mr.  Ryott,  the  artiste,  shall 
not  as  between  himself  and  the  com- 
pany have  the  right  to  use  the  name 
of  "Stewart  Rome"  without  their 
consent.  If  it  means  that,  then  for 
the  purposes  of  this  agreement  it 
really  means  nothing,  because  the 
b&me  provision,  as  will  be  seen,  is 
contained  in  another  clause  of  the 
agreement. 

The  clause  in  the  agreement  that 
is  sued  upon  is  the  fourth:  "Upon 
the  detWmination  of  this  agree- 
ment, it  is  hereby  declared  and 
agreed  as  to  any  such  paeudtaiym  as 
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foUowa:  The  artiste  .diall  not  ufle 
such  pseudonym  for  any  purpose 
whatever,  and  shall  not  dance,  act 
perform,  or  otherwise  pose  tor  tte 
purpose  of  being  photographed  by 
any  person,  iirm,  or  corporation,  or 
agree  so  to  do,  unless  and  until  the 
said  person,  firm,  or  corporation 
have  agreed  in  writing  with  him  or 
her  not  to  expose  or  advertise 
photographs  of  him  or  her  under 
such  pseudonym ;  and,  further,  shall 
not  dance,  act.  perform,  or  other- 
wise appear  in  any  theatrical,  dra- 
matic, or  spectacular  entertainment 
under  such  pseudonym;  and  shall 
not  agree  with  any  person,  firm,  or 
corporation  to  dance,  act,  perform, 
or  otherwise  appear  in  any  such 
theatrical,  dramatic,  or  spectacular 
entertainment  unless  and  until  such 
person,  firm,  or  corporation  have 
agreed  in  writing  witii  him  or  her 
not  to  announce  or  advertise  his  or 
her  dance,  act,  performance,  or 
other  appearance  under  such  pseu- 
donym." 

I  shall  have  to  come  back  pres- 
ently to  analyze  that  contract  when 
I  have  stated  the  rest  of  the  agree- 
ment. The  subsequent  clauses  in 
the  agreement  are,  most  of  them, 
not  material.  But  there  are  two 
which  are  material.  The  first  of 
those  is  the  eighth :  "If  the  company 
shall  cease  to  make  photoplays  for 
more  than  six  consecutive  dajrs, 
whether  by  reason  of  fire,  epidemic, 
strikes,  lockouts,  or  any  other 
cause  which  l^e  company  in  its  ab- 
solute discretion  may  consider  ade- 
quate, or  if  the  company  shall  sell 
or  otherwise  dispose  of  its  business 
and/or  its  studio,  then  the  company 
may  by  notice  in  writing  to  the 
artiste  forthwith  determine  this 
agreement."  The  point  of  that  is, 
that  power  is  given  to  the  enq>loyer 
in  certain  events  to  terminate  the 
agreement ;  no  corresponding  power 
is  given  to  the  employees. 

Clause  14  provides  that  "it  is 
agreed  that  the  company  shall  have 
the  option  of  re-engaging  the 
artiste  for  a  further  period  of  one 
year  at  a  salary  of  not  more  than ' 
£8  per  week  or  such  smaller  sum  as 
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may  be  agreed  upon,  and  in  other 
respects  on  the  same  terms  and  con^ 
ditaons  as  herein  contained,  and  that 
they  may  exercise  this  option  at  any 
time  before  the  termination  of  the 
agreement." 

Therefore,  one  day  before  the 
31st  May,  1916,  they  might  exercise 
this  option.  I  will  assume  that  that 
option  can  only  be  exercised  once, 
though  it  has  been  contended  that 
it  may  be  introduced  into  the  new 
agreement  constituted  by  its  exer- 
cise, and  be  exercised  from  time  to 
time  over  and  over  again.  I  will 
assume  that  it  is  not  so  oppressive 
aa  that  But  for  another  year,  at 
the  very  mwnent  before  the  ter- 
mination of  the  agreement,  the 
company  may  impose  upon  the  de- 
fendant the  obligation  of  serving 
them  for  another  year  at  an  ad- 
vance of  no  more  than  £1  on  the 
salary  which  he  had  been  earning  at 
the  lime  this  agreement  was  made. 

I  have  now  mentioned  all  the  ma- 
terial clauses  in  the  agreement. 
And  I  propose  to  go  through  the 
fourth  clause  thereof  and  see  ex- 
actly what  it  is  that  it  purports  to 
do,  and  the  restrictions  which  it 
purports  to  impose  upon  the  actor. 
First,  he  is  not  to  use  the  pseu- 
donym for  any  purpose  whatever. 
That  is  to  say,  supposing  he  desires 
to  revert  to  his  practice  of  an  ordi- 
nary stage  actor,  he  would  be  pro- 
hibited by  this  agreement  from  act- 
ing under  this  name  of  "Stewart 
Rome."  How  that  can  possibly  be 
required  for  the  protection  of  these 
film  producers  seems  to  me  to  be 
quite  -  unintelligible. 

Then  I  come  to  the  second  branch 
of  the  clause. 

I  have  divided  it,  as  Mr.  Russell 
did,  into  four  subdivisions  for  con- 
venience. "He  shall  not  dance,  act, 
perform,  or  otherwise  pose  for  the 
purpose  of  being  photographed  by 
any  person,  firm,  or  corporation,  or 
agree  so  to  do,  unless  and  until  the 
said  person,  firm,  or  corporation 
have  agreed  in  writing  with  him  or 
her  not  to  expose  or  advertise  photo- 
grraphs  of  him  or  her  under  such 
pseudonym." 
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That  is  intended  to  prevent  the 
exhibition  outside  the  kinema  thea- 
ter, for  i^e  information  of  the  pui>> 
lic  as  to  what  is  taking  place  inside, 
of  a  photograph  of  the  defendanC 
either  in  character  or  in  the  ordi- 
nary dress  of  an  £n;s^ish  gentleman, 
under  the  name  of  ''Stewart  Rome." 

The  third  subclause  is:  "And, 
further,  shail  not  dance,  act,  per- 
form, or  otherwise  appear  in  any 
theatrical,  dramatic,  or  spectacular 
entertainment  under  such  pseu- 
donym." There,  again,  that  sub- 
clause only  contains  as  a  particular 
provision  that  which  would  be 
covered  )ay  the  more  general  provi- 
sion to  which  I  have  already  re- 
ferred— namely,  that  he  shall  not 
use  the  pseudonym  for  any  purpose 
whatever.  But  it  is  quite  clear  upon 
the  words  of  it  that  it  would  pre- 
vent the  defendant  from  perform- 
ing on  the  stage,  not  for  the  kinema 
at  all,  but  for  performing  on  the 
stage  under  the  name  of  "Stewart 
Rome." 

The  fourth  subclause,  which  is  the 
provision  tiiat  it  is  mainly  sought 
to  enforce  in  this  action,  is  that  he 
"shall  not  agree  with  any  person, 
firm  or  corporation  to  dance,  act, 
perform,  or  otherwise  appear  in 
such  theatrical,  dramatic,  or  spec- 
tacular entertainment" — again  not. 
confined  to  kinema — "unless  and 
until  such  person,  firm,  or  corpora- 
tion have  agreed  in  writing  with 
him"  ("or  her"  is  in  the  agreement, 
because  it  is  a  printed  form,  avail- 
able for  either  a  male  or  a  female 
artiste)  "not  to  announce  or  adver- 
tise his  or  her  act,  dance,  or  per- 
fonnance,  or  other  appearance 
under  such  pseudonym."  That  is 
the  agreement  sued  upon. 

This  agreement  expired  by  the 
effluxion  of  time  on  the  31st  May, 
1917.  It  had  been  renewed  for  one 
year.  But  meanwhile — in  Janu- 
ary, 1917 — ^the  defendant  had  been 
called  up  for  military  service,  and 
was  engaged  in  military  service 
until  sometime  towards,  I  think, 
the  end  of  the  year  1918.  While  he 
was  still  on  military  service,  and 
after  tiie  period  of  the  contract  hadj 
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expired,  certain  correspondent 
took  place  between  him  and  a  repre- 
s^tative  of  the  plainti£F  company 
as  to  his  re-entering  their  service  at 
a  salary  of  £10  per  week.  How- 
ever, no  agreement  had  actually 
been  come  to,  and  on  the  25th  Jan- 
uary, he  made  a  contriM^  with  an- 
other film-producing  company  to  act 
for  them  at  a  salary  of  £20  per 
week,  and  did  not  require  them  to 
enter  into  an  agreement  not  to  lui- 
nounce  or  advertise  his  perform- 
ance under  the  name  of  "Stewart 
Rome."  That  is  to  say,  he  unques- 
tionably committed  a  breach  of  the 
fourth  subclause  of  the  fourth 
clause  of  hia  aafrpwwffnfc  willi  the 
company.  I  thm:  that  is  all  I  need 
state  of  the  facts. 

The  first  question  that  arises  is 
whether  this  provision  is  within 
the  principle  rendering  void  and  un- 
enforceable contracts  which  are  in 
restraint  of  trade.  The  material 
Aiet  with  reference  to  that  appears 
to  me  to  be  this:  The  defendant* 
while  poelng  for  the  plaintiff  com- 
pany under  the  name  of  "Stewart 
Rome,"  acquired  a  particular  item 
of  equipment, — namely,  the  popu- 
larity which  his  name  of  "Stewart 
Rome,"  coupled  with  his  skill  in  act- 
ing, had  acquired  for  him.  It  is  in 
evidence  fliat  the  popularity  of  the 
films  is  which  the  name  of  "Stewart 
Rome"  appeared  as  one  of  the  prin- 
cipal characters  was  exceedingly 
high ;  in  fact,  it  is  stated  in  evidence 
that  in  a  competition,  held  under 
drcamstances  which  we  do  not 
know,  but  it  does  not  very  much 
matter,  the  famous  name  of 
"Charlie  Chaplin"  appeared  at  the 
head  of  the  list,  and  that  of  "Stew- 
art Rome"  appeared  second.  I 
only  mention  that  as  showing  that 
tJie  name  of  "Stewart  Rome"  aa 
tiiat  ttf  a  kinema  aetor  had  obtained 
a  very  Idffh  degree,  of  popularity. 

Of  course,  the  result  of  that  is 
that  the  film  producer  who  is  able 
to  announce  a  film  in  which  the 
name  of  "Stewart  Rome"  appears 
can  obtain  a  higher  price  for  that 
film  than  the  film  producer  who  can- 
not advartMe  the  name  of  "Stewart 


Rome."  Not  only  that,  but  Mr. 
Ryott  himself,  owing  to  that  fact, 
is  enabled  to  command  a  higher 
price  for  the  services  he  performs 
for  that  film  producing  company. 
Accordingly,  the  pseudonym  of 
"Stewart  Rome"  and  the  right  to 
use  that  pseudonym  for  the  pur- 
poses of  his  profeaeioiL  have  become 
— ^by  nothing,  as  far  aa  I  can  aaf^ 
tiutt  tile  plaintiff  company  have 
really  done — an  important  it^n  in 
the  defsndanfs  proftaajniBal  eqaip- 
ment. 

I  say,  "as  far  as  I  can  see,  nothing 
the  plaintiff  company  have  done." 
I  am  not  forgetting  that  the  plain- 
tiffs oompaay.  knowing  that  they 
have  a  vaiuaUe  aaeet  in  Mr.  Stew- 
art Rome,  have  spent  considerable 
sums  in  advertising  the  films  in 
which  he  appears.  They  do  that, 
however,  for  their  own  purposes, 
and  in  order  to  obtain  that  higher 
price  which  the  fact  I  have  referred 
to  enaUes  them  to  eommuid.  In- 
cidentally, no  doubt,  it  increases  the 
value  of  Mr.  Stewart  Rome's  quali- 
fications to  himself,  but  the  real  ob- 
ject of  the  advertisement  is  for  the 
plaintiff  company  to  obtain  m  price 
for  their  fihns. 

That  name  of  "Stewart  Rome"  is 
an  important  item  in  the  profes- 
sional equipment  of  the  gentleman 
in  question,  and  one  which  he  has 
made  of  importance  by  his  own  skill, 
by  his  own  personal  qualifications, 
and  no  doubt  by  his  attention  to 
that  which  is  necessary  in  order  to 
make  a  good  kiiiama  actor.  If  this 
agreement  were  carried  into  effect, 
he  would  lose  that  item  of  equip- 
ment for  the  period,  impossible,  of 
course,  of  definition,  during  which, 
either  by  using  his  own  name  or  by 
using  another  pseudonym,  he  would 
be  acquiring  over  again  that  item 
of  equlpnratt  as  attached  eititer  te 
his  own  name  or  another  pseu- 
donym, as  the  ease  mis^t  be.  He 
is  therefore  prevented  from  going 
into  the  market  with  the  full  equip- 
ment which  he  has  acquired  in  the 
practice  of  his  profession. 

Is  his  being  so  prevented  in  effect 
in  restraint  of  trade,  to  use  the 
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technical  aapreeaion  applicable  to 
such  cases?  It  may  be  said  that 
there  is  now  no  dispute  about  the 
law;  but  I  propose  to  read  one  or 
two  passages  in  which  learned 
judges,  all  of  them  addressing  the 
House  of  Lords,  have  expressed 
their  views  as  to  what  is  meant  by 
a  contract  in  restraint  of  trade. 
Lord  Maenaghten,  in  Nordenfelt  v. 
Maxim-Nordenfelt  Guns  &  Ammu- 
nition Co.  [1894]  A.  C.  535,  in  a 
passage  quoted  by  Lord  Haldane  in 
Mason  v.  Provident  Clothing  & 
Supply  Co.  [1913]  A.  C.  724,  at  p. 
783,  Ann.  Cas.  1914A,  491,  said: 
"The  true  view  at  the  present  time 
I  think  is  this:  The  public  have  an 
interest  in  every  person's  carrying 
on  his  trade  freely;  so  has  the  in- 
dividual. All  interference  with  in- 
dividual liberty  of  action  in  trading 
and  all  restraints  of  trade  of  them- 
selves, if  there  is  nothing  more,  are 
contrary  to  public  policy,  and  there- 
fore void.  That  is  the  genera!  rule." 

The  material  expression  for  the 
present  case  is:  "All  interfwence 
with  individual  liberty  of  action  in 
trading."  Then  Lord  Macnaghten 
vrent  on  to  say :  "But  there  are  ex- 
ceptions. Reetraints  of  trade  and 
interference  with  individual  liberty 
of  action  may  be  juatiiled  by  the 
speciid  circumstances  of  a  particu- 
lar case.  It  is  a  sufficient  justifi- 
cation, and,  indeed,  it  is  the  only 
justification,  if  the  restriction  is 
reasonable — treasonable,  that  is,  in 
reference  to  the  interests  of  the  par- 
ties concerned,  and  reasonable  in 
reference  to  the  interests  of  the 
public,  so  framed  and  so  guarded  as 
to  afford  adequate  protection  to  the 
party  in  whose  favor  it  is  imposed, 
while  at  the  same  time  it  is  in  no 
way  injurioua.to  the  public." 

It  is  also  pointed  out  in  the  same 
case — that  is  to  say,  in  Mason's 
Case,  ubi  supra,  that  there  is  a  clear 
distinction  between  contracts  en- 
tered into  upon  the  sale  of  a  good 
will,  for  example,  and  contracts  en- 
tered into  between  an  employer  and 
an  employee,  and  for  the  simple  rea- 
son that  contracts  for  ttie  protection 
of  good  will  are  to  protect  an  item 

9  A.L.R.— 94. 
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of  property  whch  is  being  sold  by 
the  covenantor  for  a  consideration 
which  he  receives  from  the  cove- 
nantee. 

There  is  one  other  passage  in 
Mason's  Case,  ubi  supra,  which  I 
think  I  ought  to  refer  to.  It  is  a 
passage  in  the  speech  of  Lord  Shaw. 
He  is  dealing  with  the  case  of  a 
servant  seeking  fresh  employment, 
and  using  information  which  he  had 
obtained  in  the  course  of  his  em- 
plojrment  by  his  previous  master, 
and  he  goes  on  to  say  this:  "Upon 
this  last  point,  my  Lords,  there  was 
much  argument  at -your  Lordships' 
bar  as  to  whether  ttiis  case  did  not 
fall  withn  the  principle  of  Haynes 
V.  Doman,  80  L.  T.  N.  S.  569, 
[1899]  2  Ch.  18,  68  L.  J.  Ch.  N.  S. 
419,  15  Times  L.  R.  354.  But  Hay- 
nes V.  Doman  was  a  case,  and  was 
expressly  so  treated,  of  the  divulg- 
ing of  trade  secrets,,  and  of  a  serv- 
ant entering  into  new  employment 
carrying  with  him  tiiese  trade 
secrets,  with  the  constant  risk  of 
divulging  them  to  rival  manu- 
facturers. Such  cases,  my  Lords, 
are,  in  my  opinion,  widely  distin- 
guished from  the  other  cases  of  an 
employee  who,  by  faithful  and  in- 
dustrious exercise  of  his  powers,  be- 
comes mentally,  or  even  manually, 
well  equipped  as  a  servant.  .The 
distinction  between  that  case  and 
the  former  is  as  wide  as  the  psycho- 
logical distinction  between  subjec- 
tive and  objective  knowledge.  But 
it  is, also  as  real.  For,  in  the  former 
case,  equipment  of  the  workman  be- 
comes part  of  himself,  and  its  use 
for  his  own  maintenance  and  ad- 
vancement could  not,  except  in  rare 
and  peculiar  instances,  be  forbid- 
den. But  in  the  other  case  the 
knowledge  of  trade  secrets  may  be 
as  real  and  objective  as  the  posses- 
sion of  material  gcods,  and  the  law 
would  much  more  readily  support  a 
restraint  of  liberty  which  would,  or 
might,  be  likely  to  induce  the  trans- 
fer of  this  to  others,  with  the  dan- 
ger of  consequent  loss.  In  all  cases 
of  restraint  soui^t  to  be  put  upon 
an  employee  under  a  contract  be- 
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tween  master  and  servant  this  dis- 
tinction should  be  borne  in  mind." 

I  refer  to  that  passage  because 
the  learned  Lord  is  there  dealing 
with  the  case  of  an  item  of  equip- 
ment which  the  servant  has  obtain- 
ed by  his  own  efforts  while  in  the 
employment  of  his  master,  and  say- 
ing that,  as  regards  that  item  of 
equipment,  he  cannot  properly  be 
deprived  of  the  advantaise  of  it  un- 
less there  are  exceptional  circum- 
stances which  would  justify  his  be- 
ing so  deprived. 

In  this  present  case,  as  I  have 
already  said,  the  defendant  is  pos- 
sessed of  an  item  of  equipment 
which  it  is  undisputed  is  of  value 
to  him.  This  agreement,  if  carried 
into  eifect,  would  deprive  him  of 
that  item  of  equipment,  and  would 
make  it  necessary  for  him  to  reac- 

vtwtraiat  of  denned  period  of 
viendmyu  of  time.  For  that 
SrtX^*  reason  it  seems  to 

me  that  this  agree-, 
ment  is  within  the  principle  which 
renders  void  contracts  in  restraint 
of  trade.  It  is  an  interference  with 
the  right  of  the  defendant  to  use 
those  qualifications  of  which  he  is 
possessed  to  the  best  advantage  for 
himself  and  for  the  public,  and,  as. 
such,  it  is  contrary  to  public  policy. 

It  was  said  by  Mr.  Russell,  and 
this  was  really  the  foundation  of 
his  argument,  that  th^e  is  nothing 
here  to  prevent  him  acting  for 
whomsoever  he  pleases  as  a  kinema 
actor  after  the  termination  of  this 
agreement.  In  my  opinion  that  is 
not  enough.  No  doubt  he  can,  with- 
out breaking  this  agreement,  act  as 
a  kinema  actor.  But  he  would  be 
so  maimed  and  crippled  by  the  loss 
of  that  which  is  at  the  present  mo- 
ment the  source  of  his  popularity, 
and  the  qualification  which  enables 
him  to  earn  a  high,  remunerative 
salary.  He  would  have  to  go  back 
to  the  beginning  and  earn  a  reduced 
salary.  I  think  it  was  stated  in  the 
evidence  that  probably  his  salary 
would  not  be  more  than  £6  per  week, 
whereas  he  is  now  able  to  obtain 
£20.    In  my  judgment,  therefore. 


the  agreement  is  in  r^raint  of 
trade. 

The  only  other  question  is,'  Does 
it  oomjR  within  the  exception?  Is 
there  anything  in  this  agredioent 
which  is  necessary  for  the  reason- 
able protection  of  the  previous  em- 
ployer? As  far  as  I  can  under- 
stand, it  can  hardly  be  suggested 
that  there  ia  anything  to  be  pro- 
tected. If  there  is  anything  to  be 
protected,  it  is  the  thirty  or  thirty- 
one  films  produced  by  &e  previous 
employers,  the  plaintifFs,  in  which 
Mr.  Ryott  is  represented.  A  sug- 
gestion was  made  that  ^e  value  of 
those  films  might  be  destroyed  or 
impaired  if  the  defendant,  under 
the  name  of  "Stewart  Rome,"  were 
to  act  for  other  employers  in  some 
objectionaUe  or  vulc^  polorm- 
ance.  It  seems  to  me  that  is  fan- 
tastic But  it  does  not  end  there. 
Really,  on  the  evidence,  considering 
that  Mr.  Ryott  ceased,  when  he  was 
called  up  in  January,  1917,  nearly 
three  years  ago,  to  act  for  the  piain- 
tiffa,  every  film  in  which  he  appears 
ipust  be  at  least  two  years  and 
three-quarters,  old.  And  the  evi- 
dence is  that  the  life  of  a  film  is 
certainly  not  more  than  three  years, 
except  in  very  exertional  circum- 
stances where  they  may  be  reissued. 

It  is  hardly  suggested  that,  if  the 
contract  is  in  restraint  of  trade, 
there  was  anything  in  this  that  is 
reasonably  necessary  for  the  pro- 
tection of  the  employer. 

I  have  only  to  say  one  word  more. 
I  think  it  is  pretty  obvious  that  the 
object  of  this  agreement  is  not  to 
protect  any  property  of  the  em- 
ployers which  they  may  have  .in  any 
films  which  they  produce.  The  real 
object  of  this  agreement  is  to  bind 
the  particular  actor  ta<those  partic- 
ular employers,  if  under  the  uae  of 
the  selected  pseudonym  he  has  ac- 
quired a  popularity  so  as  to  make  it 
worth  the  while  of  the  ^ployers  to 
retain  him  in  tiieir  service.  That 
I  think,  is  obviously  the  true  object 
of  this  agreement.  And  I  am  glad 
to  think  that  by  our  decision  that 
object  will  probably  be  defeated. 

In  my  judgment  the  deciaitita  of 
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Astbury,  J.,  was  right,  and  this  ap- 
peal ought  to  be  dismissed  with 
costs. 

Atkin,  L.  J.  : 

The  defense  to  the  action  brought 
in  the  present  case  is  that  the  agree- 
ment sued  upon  is  in  restraint  of 
trade.  The  argument  that  was  ad- 
dressed to  us  was  almost  entirely 
baaed  upon  the  contention  that  this 
agreement  was  not  in  fact  in  re- 
straint of  trade  as  that  doctrine 
has  been  authoritatively  laid  down 
by  the  courts.  Quite  shortly,  I  will 
state  what  has  been  decided  in  ref- 
erence to  the  doctrine  of  restraint  of 
trade. 

The  authoritative  decisions  that 
have  been  pronounced  lately,  I 
think,  are  contained  in  the  speeches 
of  Lord  Parker  in  the  House  of 
Lords  and  in  the  Privy  Council.  I 
do  not  refer  to  his  judgment  in  the 
Privy  Council  in  the  case  of  Atty. 
Gen.  V.  Adelaide  S.  S.  Co.  109  L.  T. 
N.  S.  258,  [1913]  A.  C.  781,  29 
Times  L.  R.  748,  Ann.  Cas.  1914A, 
417,  in  which  Lord  Parker,  deliver- 
ing the  judgment  of  the  Privy 
Cotmcil,  stated  in  some  detail  the 
principles  of  this  particular  doc- 
trine; but  in  the  case  of  Morris  v. 
Saxelby  [1916]  1  A.  C.  688,  at  p. 
706,  Ann.  Cas.  1916D,  537,  Lord 
Parker  says  this,  affirming  and 
adopting  the  decision  of  Lord  Ma&- 
naghten  in  Nordenfelt  v.  Maxim- 
Nordenfelt  Arms  &  Ammunition  Co. 
[1894]  A.  C.  535,  63  L.  J.  Ch.  N.  S. 
908,  11  Reports,  1,  71  L.  T.  N.  S. 
489,  6  Eng.  Rul.  Cas.  413:  "As  I 
read  Lord  Macnaghten's  judgment, 
he  was  of  opinion  that  all  restraints 
on  trade  6f  themselves,  if  there  is 
nothing  more,  are  contrary  to  pub- 
lic policy,  and  therefore  void.  It  is 
not  that  such  restraints  must  of 
themselves  necessarily  operate  to 
the  public  injury,  but  that  it 
is  against  the  policy  of  the  common 
law  to  enforce  them  except  in  cases 
where  there  are  special  circum- 
stances to  justify  them.  The  onus 
of  proving  such  special  circum- 
stances must,  of  course,  rest  on  the 
party  alleging  them." 

So  far  that  Uys  down  that  a  re- 
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straint  of  trade  is,  prima  facie,  con- 
trary to  public  policy.  It  is  a  mis- 
apprehension to  suggest,  if  it  were 
suggested,  that  this  doctrine  is  con- 
fined to  merely  restraint  of  trade  in 
any  ordinary  meaning  of  the  word 
"trade."  It  extends  further  than 
trade.  It  extends  to  the  exercise, 
undoubtedly,  of  a  man's  profession 
or  calling.  And,  if  authority  is 
needed  for  that,  I  think  it  would  be 
found  in  the  passage  in  Farwell,  L. 
J.'s  judgment  in  the  case  of  Sir 
W.  C.  Leng  &  Co.  v.  Andrews,  100 
L.  T.  N.  S.  7,  [19093  1  Ch.  763,  78 
L.  J.  Ch.  N.  S.  80, 25  Times  L.  R.  93, 
and  which  was  also  quoted  with  ap- 
proval by  Lord  Shaw  in  Mason  v. 
Ftovident  Clothing  &  Supply  Co. 
109  L.  T.  N.  S.  449,  [1913]  A.  C. 
724,  Ann.  Cas.  1914A,  491,  Lord  At>. 
Jcinson  in  Morris  v.  Saxelby,  ubi 
supra.  There  the  passage  which  I 
refer  to  19  this :  Farwell,  L.  J.,  said, 
referring  to  the  passage  cited  by 
Lord  Macnaghten;  "That  doctrine 
does  not  mean  that  an  employer  can 
prevent  his  employee,  from  using 
the  skill  and  knowledge  in  his  trade 
or  profession  which  he  has  learned 
inthe  course  of -his  employment  by 
means  of  directioiis  or  instructions 
from  the  employer.  That  informar 
tion  and  that  additional  skill  he  is 
entitled  to  use  for  the  benefit  of 
himself  and  the  benefit  of  the  pul>- 
lic,  who  gain  Uie  advantage  of  his 
havhig  had  such  admirable  instruc- 
tion." 

I  think  that  makes  it  quite  plain, 
if  authority  were  needed,  that  the 
doctrine  was  not  merely  confined  to 
restraining  commercial  transactions 
as  such.  What  is  meant  by  "re- 
straint of  trade."  There  are  one  or 
two  passages  that  I  should  like  to 
read  with  a  view  to  indicating  the 
broad  way  in  which  that  question 
has  been  considered  by  the  learned 
judges  who  have  had  to  deal  with 
the  matter.  I  think  that  the  first 
passage  I  should  like  to  refer  to  is 
going  back  almost  to  the  source  of  ■ 
the  doctrine-— namely,  Mitchel  v. 
'Reynolds,  1  P.  Wms.  190,  24  Eng. 
Reprint,  850,  1  Smith,  Lead.  Cas. 
11th  ed.  p.  413,  where  Lord  Maccles- 
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field  said :  "The  two  reasons  of  the 
distmction  upon  which  the  judg- 
ments in  these  cases  of  volunta^  re- 
straints are' founded  are,  first,  the 
mischief  which  may  arise  from 
them,  first,  to  the  party  by  the  loss 
of  his  livelihood  and  the  subsistence 
of  his  family  ;  secondly,  to  the  pub- 
lic by  depriving  it  of  a  useful  mem- 
ber." 

Following  out  the  doctrine,  and 
explaining  the  kind  of  restraint 
which  is  considered  objectionable  by 
the  courts,  there  are  one  or  two  pas- 
sages which  I  think  help  one  to 
understand  what  is  meant.  Lord 
Shaw  in  Mason's  Case  said  this: 
"My  Lords,  conflicting  considera- 
tions are  in  such  cases  immediately 
presented  to  the  mind.  Here  is  a 
bargain,  it  is  said,  between  two  par- 
ties having  full  contracting  power, 
and  with  their  eyes  open.  It  is  not 
void  or  voidable  under  a^y  of  the 
familiar  categories  which  justify  re- 
scission. Why  then  should  the  law 
decline  to  hold  parties  to  it?  On  the 
other  hand,  it  is  said,  here  is  a  cit- 
izen who  has  come  for  a  period  of 
years  under  a  restraint  which  is  in- 
consistent with  elementary  free- 
dom, namely,  the  freedom  to  earn 
his  living  as  best  he  can.  This  is  a 
freedom  which  it  is  not  alone  in  his 
interest,  but  in  the  public  interest, 
that  the  law  should  protect." 

Lord  Shaw  also  said:  "In  my 
opinion  there  ia  much  greater  room 
for  allowing,  as  between  buyer  and 
seller  a  larger  scope  for  freedom  of 
contract  and  a  correspondingly 
large  restraint  in  freedom  of  trade, 
than  there  is  for  allowing  a  restraint 
of  the  opportunity  for  labor  in  a 
contract  between  master  and  serv- 
ant or  an  employer  and  an  appli- 
cant for  work."  Dealing  with  the 
contract  in  that  case,  which  was  a 
restriction  upon  an  employee,  he 
said:  "No  workman  could  have  the 
freedom  to  dispose  of  his  own  labor, 
or  risk  a  movement  towards  hia  own 
advancement,  under  what  might 
turn  out  to  be  the  cruel  operation  of 
such  a  clause." 

Finally,  and  it  is  the  only  other 
^ssage  tiiat  I  wish  to  cite,  there  is 
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the  passage  which  my  Lord  has  read 
from  the  speech  of  Lord  -Shaw  in 
Morris's  Case.  I  should  not  wish  to 
read  it  again,  except  that  I  think 
there  is  a  passage  at  the  end  of  it, 
which  my  Lord  did  not  read,  which 
I  will  call  attention  to.   Lord  Shaw 
said:    "There  is  no  public  interest 
which  compels  the  rendering  of 
those  things  dormant  or  sterile  or 
unavailing;  on  the  contrary,  the 
right  to  use  and  expand  his  powers 
is  advantageous  to  every  citizen, 
and  may  be  highly  so  for  the  coun- 
try at  large."    Lastly,  in  the  case 
that  I  first  cited, — perhaps  I  should 
have  referred  to  it  in  that  order, — 
in  the  Mason  Case,  Lord  Moulton 
said  f^is:  'It  is  evident  that  those 
who  drafted  this  covenant  aimed  at 
making  it  a  penal  rather  than  a  pro- 
tective covenant,  and  that  they 
hoped  by  means  of  it  to  paralyze  the 
earning  capabilities  of  the  man  If 
and  when  he  left  their  service,  and 
were  not  thinking  of  what  would  be 
a  reasonable  protection  to  their 
business ;  and  having  so  acted  they 
must  take  the  consequences." 

I  ask  myself  what  is  the  effect  of 
this  contract  in  reference  to  the  re- 
straint which  has  been  put  upon  the 
defendant's  activities  as  juoged  by 
the  passage  that  I  have  just  read. 
It  appears  to  me  that  it  is  qmte 
plain  that  the  result  of  this  con- 
tract was  to  deprive  the  defendant 
of  the  reputation  ^hich  he  has 
earned  under  what  was  his  profes- 
sional name, — ^that  is  to  say,  the 
only  name  in  which  he  was  known  as 
a  lUm  actor.  It  is  quite  impossible, 
it  seems  to  me,  to  dispute,  at  any 
rate  it  is  plainly  proved  by  the  evi- 
dence, that  the  effect  of  depriving 
the  defendant  of  thb  right  to  use  the 
professional  name  which  he  has 
used,  and  the  only  name  which  he 
has  used  in  his  profession  for  five 
years,  ia  to  diminish  hi»  earning 
capabilities  to  begin  With.' 

It  is  obvious  that  thi^  which  is  of 
value  to  him  is  the  fact  that  he  has 
achieved  a  certain  reputation  in  his 
calling,  and  if  those  who  employ  him 
are  not  to  be  allowed  to  advertise 
the 'fact  and  make  known  to  the- 
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public  that  th«y  have  advantages  of 
the  services  of  a  skilled  artiste,  that 
they  will  not  pay  him  as  much  for 

his  services  as  they  would  if  they 
were  free  to  make  the  full  announce- 
ment to  the -public  of  the  person 
whom  they  have  secured  for  their 
service. 

Here,  on  the  evidence,  it  is  evi- 
dent  that,  if  that  is  measured  in 
money,  it  represents  one  half  of  the 
defendant's  earning  capabilities, 
certainly  for  some  time,  and  for  a 
substantial  time.  For  how  long  it  is 
not  easy  to  know.  Quite  apart  from 
gauging  it  in  money,  it  appears  to 
me  that  there  are  other  considera- 
tions which  are  just  as  important, — 
specially  important  to  an  artiste  in  a 
profession  such  as  this,  who  depends 
entirely,  it  appears  to  me,  or  very 
largely,  for  his  success  in  life,  upon 
his  reputation  with  the  public. 

The  defendant  has  built  up  a 
reputation,  has  acquired  a  public 
reputation.  Ordinarily  speaking,  I 
suppose,  it  is  one  of  the  moat  legiti- 
mate, and  certainly  one  of  the 
strongest,  incentives  to  good  work 
in  this  world,  that  a  man  tries  to  im- 
prove his  reputation;  he  honestly 
seeks  to  increase  his  reputation  and 
tries  to  make  his  woik  worthy  of 
his  reputation,  and  to  move  on,  so  to 
speak,  from  height  to  height  In 
this  particular  case  the  effect  of  this 
contract  is  that,  having  worked  for 
five  arduous  years  in  this  particular 
calling,  he  certainly,  like  Sisyphus, 
rolled  up  his  burden  to  a  certain 
height,  and  falls  back  again,  or  is 
thrust  back  again  and  has  to  start 
again  and  win  another  reputation, 
not  even  under  the  same  identity, 
but  under  a  name  which  is  unknown 
to  the  public 

It  appears  to  me  that  that,  in.  it- 
self, is  a  depnyation  of  a  man's  lib- 
erty of  action,  ^d  it  luis  diminished 
hia  aptitude,  apart  from  paralyzing 
his  capacity.  Perhaps  in  a  slightly 
different  application,  it  appears  to 
me  that  Mr.  Ryott  might  say  that 
he  "who  steals  ray  purse,  steals 
trash;  .  .  .  but  he  that  filches 
from  me  my  good  name,  robs  me  of 
tiwt    which    not    enriches  him. 
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and  makes  me  poor  indeed."  I  my- 
self am  satisfied  that,  at  any  rate, 
this  contract  is  plainly  in  r^rtraint 
of  trade  within  the  meaning  of  the 

doctrine. 

The  only  other  question  that 
arises  is  whether  or  not  the  re- 
straint of  trade  is  justified  by  being 
a  protection  that  is  reasonably 
necessary,  and  no  more  than  is  rea- 
sonably necessary,  for  the  protec- 
tion of  the  employer's  interests. 
What  was  the  object  of  this  clause, 
as  stated  in  evidence  by  the  em- 
ployers who  entered  into  it?  I  de- 
sire to  read  quite  a  short  passage 
from  the  shorthand  notes. 

This  is  in  the  examination  in 

chief : 

Q.  If  the  name  were  used  by 
anyone  else  than  your  firm,  how  do 
you  suggest  it  would  injure  you? 

'  A.  It  would  give  a  wrong  impres- 
sion, would  not  it? 

Q.  Fint  of  all  you  say  it  would 
give  a  wrong  impression? 

A.  The  name  has  been  so  long  as- 
sociated with  our  firm. 

Q.  You  mean  in  connection  with 
the  Hepworth  Picture  Films  ? 
.  A.  Yes. 

Q.  What  do  you  mean  when  you 
say  it  would 'give  a  wrong  impres- 
sion? 

A.  I  think  it  would  convey  the  im- 
pression that  the  picture  which  was 
being  advertised  had  been  made  by 
us. 

If  that  means  anything  at  all,  it 
is  a  suggestion  of  "passing  off,"  and 

we  have  not  heard  a  single  sugges- 
tion of  any  sort  or  kind  that  that 
was  the  real  reason.  And  it  is  quite 
plain  there  is  nothing  in  it,  because 
these  films  produced  by  the  rival 
firm  of  producers  are  produced  by 
that  firm  who  advertise  themselves 
as  the  producers,  and  there  is  no 
suggestion  that  they  seek  to  pass 
them  off  as  the  films  of  the  plaintiff 
company. 

Then  there  is  another  suggestion, 
which  I  think  rather  emanates  from 
counsel,  because  it  is  put  in  the 
form  of  a  leading  question:  As- 
sume that  the  name  were  used  in 
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tonAeation  with  plays  of  inferior 
standard  to  yours,  would  that  preju- 
dice you  ? 
A.  Yes,  I  think  it  would. 

We  have  heard  some  sort  of  sug- 
gestion as  to  that,  which,  to  my  mind 
is  mere  pretense  and  make-believe. 
There  is  no  real  foundation  for  it  at 
all.  I  do  not  believe  Mr.  Hepworth 
ever  thought  of  it  for  a  single  mo- 
ment. Nor  can  I  imagine  how  a 
clause  such  as  this  could  be  justified 
upon  such  a  ground  as  that.  It 
would  apply  to  every  case  where  a 
man  was  employed  in  his  own  name, 
for  however  short  a  time,  if,  in  fact, 
the  name  of  the  servant  was  asso- 
ciated with  the  product  or  the  out- 
put of  the  master.  In  every  case  the 
master  might  say :  -You  must 
change  your  name,  because  your 
name,  if  employed  afterwards  in 
connection  with  other  goods,  may  be 
used  in  connection  with  goods  which 
are  of  inferior  quality  to  ours. 

I  do  not  think  it  necessary  to  say 
more  on  that  suggestion. 

Then  the  passage  goes  on  thus: 
And  you  have  had  up  till  now  a 
monopoly  in  that  name. 
A.  Yes. 

Well,  that  is  true.  All  that  means 
is  that  a  monopoly  in  a  name  is  that 
the  man  who  was  called  by  that 
name  had  only  acted  for  that  par- 
ticular company. 

Q.  How  would  it  affect  you  if 
other  plays  were  subsequently 
staged  and  filmed  with  Mr.  Stewart 
Rome's  name  advertised  with  it  ? 

A.  It  is  very  difficult  to  say,  but  I 
assume  it  would  reduce  the  value. 

Q.  They  would  be  competing 
films? 

A.  They  would  be  competing 
films. 

That,  again,  in  itself  is  made  quite 
plain,  I  think,  by  the  authorities 
which  have  been  referred  to  by  my 
Lord,  that  it  is  not  sufficient  justifi- 
cation for  a  restraint  of  trade  that 
the  servant  might  help  his  new  em- 
ployer to  compete  witii  the  old  em- 
ployer; that  in  itself  is  not  suf- 
ficient. 
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Those  are  the  only  reasons  that 
are  put  forward  by  him,  so  far  as  I 
have  been  able  to  go  through  the 
evidence  of  Mr.  Hepworth,  to  jus- 
tify this  particular  clause.  They 
seem  to  me  to  be  entirely  insuf- 
ficient. But  he  was  cross-examined, 
and  I  think,  in  cross-examination,  a 
further  reason  appeared'  which,  I 
think,  approaches  very  much  more 
clearly  to  the  real  reason  in  this  par- 
ticular case. 

Q.  Do  you  really  think  it  was  for 
the  reasonable  requirements  of  your 
business  that  that  should  be  done? 

A.  Yes. 

Q.  You  concedie,  do  you  not,  that 
supposing  the  name  is  of  value  to 
the  artiste,  about  which  we  may 
have  our  own  opinion,  you  have  a 
tremendous  hold  over  these  people, 
if  you  can  make  them  sign  an  agree- 
ment like  that? 

A.  Yes,  it  gives  some  hold,  cer- 
tainly. 

Q.  Supposing  it  is  right  that  an 
artiste  has  to  begin  life  more  or  less 
over  again,  we  will  take  only  half  of 
his  marketable  value,  you  can  go  on 
paying  these  people  half  their 
marketable  value  as  lon^  as  they 
stay  with  you,  because  they  dare  not 
go  anywhere  else.  That  is  right,  is 
it  not? 

A.  It  seems  a  logical  deduction 
from  your  premises. 

Q.  But  do  not  you  think  it  is  a 
fair  deduction  from  your  agree- 
ment? 

A.  No,  I  do  not  think  that. 

It  appears  to  me  that-  that  is  the 
real  essence  of  this  agreement.  To 
my  mind  it  gave  them  a  hold  upon 
the  artistes  who  signed  these  agree- 
ments, and  etymologically  and  man- 
ifestly I  can  draw-' no  distinction 
between  a  restraint  upon  tlie  em- 
ployee, and  a  hold/ upon  the  em- 
ployee. I  think  it  was  intended  to 
have  a  hold  upon  the  employee,  and 
to  my  mind  it  was  entirely  unrea- 
sonable and  unfair.  I  consider  this 
a  most  unconscionable  clause,  and  I 
am  Very  glad,  therefore,  to  think 
that  such  an  agreement  as  this  has 
been  brought  before  the  court,  and 
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that  the  court  will  refuse  to  enforce 
it.  I  cannot  conceiye  anything  more 
intol«rabl3,  as  far  as  one  can  see» 
than  that  young  people  of  either  sex 
should  exKter  into  these  agreements 
wholesale.  There  is  a  printed  agree- 
ment with  this  clause  prepared  for 
all  of  them,  and  a  pseudonym  pre- 
pared for  all  of  them,  so  that  the 
employer  should  be  able  to  iilch  the 
identity  of  an  artiste  who  was  of 
any  value. 

I  am  glad  to  think  as  a  result  of 
this  decision  that  this  clause  will 
disappear. 

If  there  were  any  other  question 
there  is  the  further  question  that 
would  arise  as  to  whether  or  not  this 
is  excessive,  even  if  it  were  required 
for  the  protection  of  the  employers 
at  all.  Upon  that  I  entirely  agree 
with  what  fell  from  my  brother  Eve 
during  the  argument,  when  he 
pointed  out  that  this  was  a  re- 
straint that  operated  during  the 
whole  of  the  defendant's  life,  where- 
as the  life  of  a  film  was  only  a  life 
of,  in  substance,  some  six  or  nine 
months,  with  a  possibility  of  its  ap- 
pearance for  three  years.  I  entirely 
agree  with  that  view. 

Upon  all  these  grounds  it  seems  to 
me  that  the  decision  of  the  learned 
judge  in  the  court  below  was  quite 
right,  and  that  this  appeal  should  be 
dismissed  with  costs. 

Eve,  J.: 

The  real  and  substantial  question 
in  this  case  is  whether  tne  contract 
in  clause  4  of  the  agreement  of  the 
29th  October,  ldl5,  on  which  the 
action  is  founded,  is  one  which  can 
properly  be  described  as  a  "contract 
in  restraint  of  trade."  If  that  ques- 
tion is  answered  in  the  affirmative, 
the  further  one  arises,  whether  its 
operation  is  more  extensive  than  is 
necessary  for  the  reasonable  pro- 
tection of  the  covenantees. 

What  is  meant  by  the  expression 
"contract  in  restraint  of  trade?"  It 
means  a  contract  whereby  a  re- 
straint is  imposed  upon  the  liberty  * 
of  an  individual  to  earn  his  living 
or  exercise  his  calling,  or,  in  other 
words,  a  contract  whereby  the  in- 
dividual liberty  of  action  in  trading 
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is  interfered  with  and  controlled. 
What  we  have  to  consider  is,  first, 
whether  the  restrictions  imposed 
upon  the  covenantor  in  clause  4  of 
this  agreement  have  that  operation. 

In  this  connection  it  is  very  ma- 
terial to  bear  in  mind  that  counsel 
for  the  appellant  was  constrained  to 
admit  that,  if  clause  3  of  this  agree- 
ment had  been  omitted,  and  if  the 
defendant  had  acted  and  performed 
and  been  advertised  in  his  own 
name,  he  would  still,  in  order  to 
make  his  argument  logical,  have 
been  bound  to  contend  that  the  con- 
tract was  not  one  in  restraint  of 
trade.  In  construing  clause  4,  there- 
fore, we  are  entitled  to  read  it  as 
though  the  reference  to  the  pseu- 
donym were  omitted  and  as  though 
it  dealt  only  with  the  respondent's 
own  name.  Just  see,  by  taking 
clauses  1  and  4,  what  the  eifect  of 
the  subparagraphs  would  be.  The 
first  one  would  be  this :  "The  artiste 
shall  not  use  his  own  name  for  any 
purpose  whatever" — ^that  is,  after 
leaving  the  employment  of  the  plain- 
tiffs. Then  he  had  to  obtain  from 
any  persons  into  whose  employment 
he  was  about  to  enter  a  written  con- 
tract that  they  would  not  allow  him 
to  "dimce,  act,  perform,  or  otherwise 
appear  in  such  theaitrical,  dramatic, 
or  spectacular  entertainment,  or 
announce  or  advertise  his  or  her 
dance,  act,  or  performance,  or  other 
appearance  under  his  own  name." 

Can  it  be  said  that  these  are  not 
stipulations  designed  and  calculated 
to  deter  the  covenantor  from  trans- 
ferring his  services  and  qualifica- 
tions to  a  competitor  in  trade? 

Mr.  Russell  took  exception  to  one 
passage  in  the  judgment  in  the  court 
below,  where  the  learned  judge 
said:  "By  an  ingenious  device 
made  use  of  by  the  company  when  it 
first  engaged  the  defendant  he  was 
induced  to  agree  to  adopt  the  pseu- 
donym of  Stewart  Rome,  and  during 
his  service  as  a  kinematograph  act- 
or in  the  plaintiff's  employ  in  this 
name  alone  he  acted,  was  advertised, 
and  became  known." 

I  do  not  think  that  there  was  evi- 
dence to  show  that  there  was  any 
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inducement  on  the  part  of  the  plain- 
tiff company  which  led  the  defend- 
ant to  adopt  the  name.  But  I  do 
say  thatf  in  my  opinion,  the  inser- 
tion of  the  clause  in  this  agreement 
requiring  the  artistes  to  adopt  the 
pseudonym  was  a  device — I  am  not 
using  the  word  in  any  opprobious 
sense — for  controlling  the  em- 
ployees after  leaving  the  service  of 
the  employers  by  an  attempt  to  cre- 
ate in  the  employers  some  proprie- 
taiy  right  in  the  name  by  which  the 
employees  had  been  designated  and 
become  identified  in  his  profession. 

It  is  a  device  which,  in  my  opin- 
ion, has  failed — failed  because  when 
the  argument  is  pressed  to  its  logi- 
cal conclusion  it  comes  to  this,  that 
the  appellants  here  are  obliged  to 
contend  that,  if  the  adoption  of  the 
pseudonym  was  dropped  altogether, 
this  contract  would  not  be  a  con- 
tract in  restraint  of  trade,  although 
a  man,  by  its  very  terms,  agrees  not 
to  use  his  own  name  for  any  pur- 
poses whatever,  and  that  he  will  not 
be  advertised  as  an  actor  in  this  par- 
ticular business  or  anything  con- 
nected with  it  in  his  own  name. 

I  think  it  is  quite  impossible,  upon 
the  true  and  fair  construction  of 
this  agreement,  to  come  to  any 
other  conclusion  than  that  the  con- 
tract is  in  fact  a  contract  in  re- 
straint of  trade,  and,  having  arrived 
at  that,  there  really  is  very  little 
left  in  the  case.  The  suggestion  of 
there  being  any  right  or  property  of 
the  employer  which  this  contract 
was  necessary  to  protect  was 
shadowy  in  the  extreme,  and  even 
had  there  existed  such  a  right  of 
property  I  am  of  opinion  that  it 
was  of  80  transitory  a  nature,  of  so 
ephemeral  a  character,  that  the  im- 
position upon  the  employee  of  a  re- 
straint extending  during  the  whole 
of  his  life  is  altogether  unreason- 
ably wide,  and  far  more  than  was 
necessary  for  the  due  protection  of 
his  right,  if  it  existed. 


For  these  reasons  I  agree  in 
thinking  that  this  appeal  fails  and 
must  be  dismissed. 

Appeal  dismissed. 

Solicitor  for  the  appellants:  W. 
P.  Guillet. 

Solicitors  for  the  respondent: 
Romer  and  Skan. 


HOTBL 

The  annotation  following  Samuel 
Stores  V.  Abrams,  ante,  1456,  coTcrs 
the  general  question  as  to  the  validt^ 
of  contracts  by  employees  in  re- 
straint of  trade.  The  reported  case 
(Hepworth  Mpa  Co.  V.  Ryott,  tgte, 
1484)  represents  one  phase  of  this 
question.  No  other  case  has  beeo 
found  which  passes  upon  the  validity 
of  a  contract  by  which  an  employee 
covenants  in  substance  not  to  use  his 
pseudonym  for  any  purpose  whatso- 
ever after  terminaUon  of  his  contract 
of  employment.  The  case  contains  a 
valuable  discussion  of  the  applicabil- 
ity to  such  a  contract  of  the  principles 
governing  contracts  in  restraint  of 
trade.  As  shown  in  the  note  referred 
to,  contracts  by  employees  in  restraint 
of  trade  are  valid  if  reasonable  and 
necessary  to  the  protection  of  the 
business  or  good  will  of  the  employer, 
but  such  contracts  are  invalid  if  op- 
pressive or  if  not  reasonably  necessary 
for  the  protection  of  the  employer's 
business  or  good  will.  In  this  connec- 
tion the  Ryott  Case  emphasizes  an  im- 
portant matter  to  be  considered  as 
affecting  the  validity  of  these  con- 
tracts, that  is,  that  the  employer  is 
not  entitled  to  contract  with  his  em- 
ployee against  the  use  by  the  latter 
of  the  knowledge,  reputation,  skill,  and 
ability  which  he  has  acquired  by  rea^ 
son  of  his  employment;  as  distin- 
guished from  Imowledge  of  or  ac- 
quaintance with  the  patrons,  cus- 
tomers, or  clients  of  the  employer,  or 
his  trade  secrets. 
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South  Ihikota  Supreme  Court  — May  24,  1920, 

(—  s.  D.  — .  178  N.  W.  148.) 

Attorney  and  client  —  advertisinsr  divorce  business  —  unprofessional  con- 
duet. 

1.  For  an  attorney  to  send  ne^s  items  to  the  public  press  concerning: 
divorce  cases  in  which  be  is  mentioned  as  attorney  in  the  case  and  referred 
to  by  name  as  an  expert  on  marriage,  and  which  are  subsequently  compiled 
in  a  booklet  for  distribution,  la  unprofessional  and  dishonorable  conduct. 

[See  note  on  this  question  beginning  on  page  1600.] 


— condeanation  of  practice. 

2.  The  practice  by  an  attorney  of  ad- 
vertising or  encouraging  divorce  litiga- 
tion cannot  be  condemned  in  too  strong 
language. 

[See  2  K.  C.  U  1098.]  ' 


—  sospensiiMi  from  practice. 

8.  An  attorney  guilty  of  advertising 
for  divorce  buaineaa  will  be  suspended 
from  ivactice  even  thoui^,  because  of 
his  general  character  and  the  difficul- 
ty of  taking  up  other  business,  disbar- 
ment would  be  inadvisable. 


Application  for  disbarment  of  the 

pended. 

The  facts  are  stated  in  the  opinion 

Messrs,  Byron  S.  Payne,  Attorney 
General,  and  E.  R.  Winans,  Assistant 
Attorney  General,  for  the  State: 

The  advertising  indulged  in  by  the 
accused  justified  his  disbarment. 

People  ex  reL  Maupin  v.  MacGabe,  18 
Colo.  186,  19  L.R.A.  231,  86  Am.  St 
Rep.  270,  32  Pac.  280;  Re  Schnitzer,  33 
Nev.  581,  53  L.R.A.(N.S.)  941, 112  Pac 
848;  People  ex  reL  Deneen  v.  Smith, 
200  lU,  442,  93  Am.  St.  Rep.  206,  66  N. 
E.  27;  State  v.  Giantvalley,  123  Minn. 
227,  143  N.  W.  780;  People  ex  rel.  Col- 
orado Bar  Asso.  v.  Taylor,  32  Colo.  260, 
76  Pac.  914;  Ingersoll  v.  Coal  Creek 
Goal  Go.  117  Tenn.  263,  9  L.R.A.(N.S.) 
282,  119  Am.  St  Rep.  1003,  98  S.  W. 
178, 10  Ann.  Gas.  829;  Re  Neuman.  169 
App.  Div.  638,  155  N.  Y.  Supp.  428;  2 
R.  C.  L.  1097. 

Messrs.  Aikens  &'  Judge  for  defend- 
ant 

PoUey,  J.,  delivered  the  opinion  of 
the  court: 

In  March,  1918,  an  accusation 
was  filed  in  this  court  accusing  de- 
fendant of  certain  unprofessional 
conduct  as  a  member  of  the  bar  of 
this  state.  This  accusation  was  re-' 
ferred  to  the  attorney  general,  with 
directions  to  inveatigate  the  matter 
set  out  in  said  accusation  and  to  r»* 


defendant  attorney.  Defendant  aua- 
of  the  court. 

port  the  result  of  his  investigation 
to  this  court.  The  report  filed  by 
the  attorney  general  was  such  that 
the  court  felt  warranted  in  issuing 
an  order  directing  that  official  to 
prepare  and  serve  on  defendant  a 
formal  complaint.  The  matter  was 
delayed  because  of  the  ill  health  of 
the  defendant,  and  the  complaint 
was  not  served  until  the  6th  day  of 
September,  1918. 

The  compUint  charges  that  at 
divers  times,  for  several  years  pre- 
vious to  the  filing  of  the  complaint, 
the  defendant  had  published  and  cir- 
culated a  booklet  entitled  "The  Law 
of  Marriage,  Annulment,  Domicil, 
Divorce,"  purporting  to  contain  a 
synopsis  of  the  laws  of  the  various 
states  pertaining  to  marriage,  an- 
nulment, domicil,  and  divorce;  that 
said  booklet  contains  many  mislead- 
ing statements  relative  to  the 
divorce  laws  of  this  and  other 
states;  that  said  booklet  also  con- 
tains a  number  of  purported  news- 
paper articles  accredited  to  such 
papers  as  the  New  York  Journal, 
Atianta  Constitution,  Minneapolis 
Journal,  Philadelphia  North  Ameri- 
can, St  Paul  Dispatch,  and  Cincin- 
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nati  Enquirer,  which  said  purported 
newspaper  articles  make  reference 
to  defendant  as  a  specialist  and  ex- 
pert on  the  law  of  marriage  and 
divorce,  but  alleges  that  said  arti- 
cles never  were  in  fact  published  in 
the  newspapers  to  whidi  tiiey  were 
accredited. 

It  is  the  theory  of  the  complain- 
ant Uiat  the  said  booklet  referred  to 
in  the  complaint  was  published, 
soldi  and  distributed  by  defendant 
for  the  purpose  of  advertising,  first, 
the  state  of  South  Dakota  as  the 
place  where  divorces  could  be  most 
easily  obtained,  as  compared  with 
other  states ;  and,  second,  defendant 
as  the  man  who  was  the  best  quali- 
fied  of  anyone  in  the  state  to^procure 
su<^  divorce. 

That  such  was  the  purpose  of  said 
publication  is  too  plain  to  leave  any 
room  for  argument.  Reference  to  a 
few  of  the  matters  contained  in  said 
booklet  will  suffice  to  support  this 
conclusion.  At  pages  39  to  60,  in- 
clusive, thereof,  are  set  out  what 
purport  to  be  the  statutory  causes 
that  will  authorize  an  "absolute 
divorce"  in  the  various  states.  On 
page  47  the  causes  for  divorce  in 
South  Dakota  are  stated  as  follows : 

"(1)  Consanguinity  (nearer  than 
second  cousins) ;  (2)  fraudulent 
contract;  (3)  force  in  bringing 
about  the  marriage;  (4)  duress  in 
compelling  marriage;  (5)  unsound 
mind  of  either  party;  (6)  another 
husband  or  wife  living,  undivorced ; 
(7)  nonage;  (8)  impotency;  (9) 
adultery;  (10)  extreme  cruelty, 
physical  or  mental;  (11)  wilful  de- 
sertion for  one  year;  (12)  driving 
the  other  from  home  by  cruelty, 
threats,  stratagem,  or  fraud;  (13) 
refusal  of  matrimonial  intercourse 
for  one  year;  (14)  failure  of  the 
husband  to  support  wife  for  one 
year;  (15)  habitual  intemperance 
for  one  year;  (16)  conviction  for 
felony." 

Section  137,  Code  1919,  enumer- 
ates the  only  grounds — six  in  num- 
ber—on which  a  divorce  may  bo 
granted  in  this  state;  therefore  de- 
fendant's statement  that  there  are 
sixteen  causes  for  divorce  must 
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necessarily  be  incorrect  and  mis- 
leading. This  is  explained  by  de- 
fendant in  this  way:  That  the 
effect  of  the  annulment  of  a  mar- 
riage is  the  same  as  a  divorce,  and 
that  he  just  grouped  all  the  causes 
for  both  remedies  together  under 
the  one  head.  Even  then,  there 
would  be  but  twelve  causes,  while 
defendant  has  enumerated  sixteen. 
But,  if  the  causes  for  divorce  and 
annulment  in  this  state  had  been 
grouped  together  in  good  faith,  why 
did  he  not  follow  the  same  plan  in 
case  of  North  Dakota?  The  causes 
for  divorce  and  annulment  of  mar- 
riage are  exactly  the  same  in  that 
state  as  in  this.  N.  D.  Comp.  Laws 
1913.  §§  4368  and  4380.  On  page  45 
of  the  booklet  defendant  enumer- 
ates the  six  grounds  for  divorce 
found  in  §  4380,  Comp.  Laws  of 
North  Dakota  1913,  and  says 
nothing  about  the  causes  for  annul- 
ment. Many  other  statements  are 
equally  misleading. 

On  page  69  of  the  booklet  is  a 
table  purporting  to  give  the  length 
of  tine  one  must  have  resided  in 
the  various  states  before  he  can 
conunence  an  action  for  divorce. 
The  time  necessary  for  acquiring  a 
domicil  in  this  state  is  fixed  at 
seven  months,  and  on  page  82  is  the 
following  paragraph  relative  to 
domicil:  "Action  may  be  com- 
menced after  a  domicil  of  the  plain- 
tiff within  the  state  for  six  months. 
Cause  may  be  tried  before  the  court, 
on  the  equity  side,  thirty  days  after 
the  service  on  defendant  Annul- 
ment suits  are  governed  by  the  pro- 
visions respecting  citizen^ip, 
which,  like  domicil,  is  acquired  in 
six  months.  If  the  cause  accrued 
while  the  plaintiff  was  domiciled 
without  the  state,  one  year's  domicil 
is  requi»d." 

No  part  of  this  statement  of  the 
law  is  positively  false,  though  it  is 
so  badly  garbled  as  to  be  mislead- 
ing and  deceiving.  Sections  156  and 
168  require  a  residence  of  one  year* 
provided  that,  if  the  cause  of  action 
arises  in  this  state,  then  a  residence 
of  six  months  is  sufficient.  A  com- 
parison of  the  table  found  in  page  69 
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of  the  booklet,  with  the  statutes  of 
the  various  states,  will  show  that,  in 
nearly  all  the  states  except  South 
Dakota,  the  length  of  residence  is 
siven  at  from  two  to  ten  months 
ionsrer  than  that  prescribed  by  the 
statutes.  The  effect  of  this  is,  of 
course,  and  it  could  have  been  in- 
tended to  have  no  other  effect  than, 
to  convince  a  nonresident  that  he 
could  get  a  divorce  quicker  by  com- 
ing to  South  Dakota  than  he  could 
any  place  else. 

The  newspaper  articles  men- 
tioned in  the  complaint  consist  of 
sixty-jtwo  separate  articles,  each  of 
which  purports  to  have  been  taken 
from  a  different  newspaper.  Each 
article  gives  an  account  of  a  more  or 
less  notorious  divorce  case,  involv- 
ing parties  from  many  of  the  states 
of  this  country  and  some  from  for- 
eign countries.  These  articles  oc- 
cupy a  large  percentage  of  the  en- 
ti^  booklet,  which  contain^  only 
112  small  pages.  Their  origin  is 
left  wholly  in  doubt.  Defendant's 
explanation  is  as  follows:  He  does 
not  pretend  that  he  ever  saw  any  of 
said  articles  in  the  papers  to  which 
they  are  accredited,  with  perhaps 
one  or  two  exceptions^  but  claims 
that  he  was'  a  subscriber  to  certain 
"clippings  bureaus,"  and  that  these 
bureaus  sent  the  clippings  to  him; 
that  he  believed  they  were  genuine, 
and  that  they  had  in  fact  been  pub- 
lished as  matters  of  news  in  the  said 
newspapers.  This  explanation  is 
not  very  convincing.  In  the  first 
place,  these  several  divorce  eases  do 
not  seem  to  us  to  have  been  of  suf- 
ficient importance  to  have  been 
published  as  matters  of  news  in  the 
metropolitan  dailies  of  the  eastern 
cities.  In  the  second  place,  the  out- 
standing feature  of  each  and  every 
one  of  these  articles  is  the  fact  that 
defendant  was  the  attorney  for  the 
successful  party.  Certainly,  these 
papers  could  have  no  interest  in  ad- 
vertising him  and  his  divorce  busi- 
ness in  this  manner.  In  one  ar- 
ticle, accredited  to  the  "Mexico 
Daily  Herald,"  defendant  is  re- 
ferred to  as  "J.  M.  Donovan,  the 
international  expert  on  marriage 


and  divorce."    In  another  article, 
accredited  to  the  Montreal  Star,  de- 
fendant is  referred  to  as  "J.  M. 
Donovan,  the  well-known  United 
States  expert  on  marriage."  Many 
others  are  of  similar  import.  This 
constitutes  advertis-  .^^ 
mg  as   a  divorce  ciieat-sdvei^ 
lawyer  through  the  S^SmJH"^ 
public  press,  and  is  "Pji«*wi»i»««i 
generally  held  by 
the  courts  to  be  unprofessional  and 
dishonorable  conduct.   6  C.  J.  699. 

This  brings  us  to  the  more  diffi- 
cult question  involved  in  the  case,  to 
wit:  What  should  be  the  judgment 
of  the  court?  The  referee  who  tried 
the  case  recommends  that  defendant 
be  censured  by  the  court  for  his  un- 
professional and  dishonorable  cour 
duct,  and  that  he  be  ordered  to  re- 
frain and  desist  from  such  conduct 
in  the  future.  The  attorney  gener- 
al excepts  to  the  referee's  recom- 
mendation, but  does  not  recommend 
disbarment. 

It  appears  from  the  evidence  that 
defendant  was  admitted  to  the  bar 
in  1889,  and  that  he  has  been  en- 
gaged in  the  practice  of  his  profes- 
sion constantly  since  that  time ;  but, 
so  far  as  the  record  shows,  he  has 
never  given  his  attention  to  any 
other  law  business  than  that  per- 
taining to  divorce  cases.  This  is  his 
sole  means  of  livelihood.  He  has  a 
family.  He  has  always  been  a  good 
citizen  and  enjoyed  the  confidence 
and  respect  of  people  in  his  com- 
munity. It  is  not  claimed  that  he 
has  ever  overcharged,  or  in  any  way 
taken  advantage  of  his  clients,  or 
that  he  has  ever  practised  any  fraud 
upon  the  courts  of  the  state.  On 
the  other  hand,  his  course  of  pro- 
cedure has  brought  reproach  upon 
the  state  abroad,  and  brought  the 
bar  and  the  courts  of  the  state  into 
disrepute  at  home.  He  appears  to 
be  without  any  sense  of  the  proprie- 
ties or  ethics  of  the  profession. 

"The  ethics  of  the  legal  profes- 
sion forbid  that  an  attorney  should 
advertise  his  talents  or  his  akUI  as 
a  shopkeeper  advertises  his  wares. 
An  attorney  may  properly  accept  a 
retainer  for  the  prosecution  or  de- 
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fenae  of  an  action  for  divorce,  when 
convinced  that  his  client  has  a  good 
cause.  But  for  anyone  to  invite  or 
encourage  such  litigation  is  most 
reprehensible."  People  ex  rel.  Mau- 
pin  V.  MacCabe,  18  Colo.  186,  19 
L.R.A.  231,  36  Am.  St.  Rep.  270,  32 
Pac.  280. 

The  practice  of  advertising  or 
encouraging  divorce  litigations 
could  hardly  be  condemned  in 
stronger  language, 
nor,  in  our  opinion, 
could  the  condemna- 
tion be  too  strong.  Re  Schnitzer,  33 
Nev.  581,  S3  L.R.A.(N.S.)  941,  112 
Pac.  848. 

To  disbar  defendant  would  be  to 
deprive  him  of  his  means  of  liveli- 
hood, after  he  has  reached  a  time  of 


of  pvttctlee. 


life  when  it  would  be  difficult  for 
him  to  take  up  any 
other  bu«ines8.    It  ^ro"rp%":X. 
IS  not  at  all  likely 
that,  if  defendant  is  permitted  to 
continue  to  practise  law,  he  will  ever 
again  be  guilty  of  any  of  the  of- 
fenses charged  in  the  complaint 
But,  on  the  other  hand,  his  offense 
against  the  ethics  of  the  profession 
has  been  too  flagrant  to  be  dismissed 
with  a  mere  reprimand.  To  do  bo 
would  be  to  reduce  the  case  to  a 
mere  farce. 

The  judgment  of  the  court  will  be 
that  defendant  will  stand  suspended 
from  t^e  rigiit  to  practise  in  any 
court  of  record  in  this  state  for  a 
period  of  six  months  from  Qie  entry 
of  judgment  herein. 


ANNOTAtlON. 
Enooaragng  divorca  liligaiMm  m  grmnd  for  cUibiiniMot  or 


As  to  presumption  of  innocence  in 
disbarment  proceeding,  see  annotation 
following  Re  Reily,  7  A.L.R.  89. 

It  is  generally  held  that  the  en- 
couragement by  attorneys  of  divorce 
litigation,  by  means  of  advertisements 
or  circulars  so  worded  as  to  induce 
divorce  proceedings,  and  the  employ- 
ment of  themselves  tiierein,  constitutes 
ground  for  disbarment  or  suspension. 
Re  Biaggi  (1918)  36  Cal.  App.  650. 172 
Pac.  1130;  People  ex  rel.  Maupin  v. 
MacCabe  (1893)  18  Colo.  1^6. 19  L.R.A. 
231,  36  Am.  St.  Rep.  270,  32  Pac.  280; 
People  ex  rel.  Colorado  Bar  Asso.  v. 
Taylor  (1904)  32  Colo.  250,  75  Pac. 
014;  People  ex  rel.  Moses  v.  Goodrich 
(1875)  79  111.  148;  People  ex  rel.  De- 
neen  v.  Smith  (1902)  200  III.  442,  9S 
Am.  St.  Rep.  206,  66  N.  E.  27;  Re 
Schnitzer  (1911)  33  Nev.  581,  33 
L.R.A.(N.S.)  941,  112  Pac.  848;  Re 
Neuman  (1915)  169  App.  Div.  688, 
166  N.  Y.  Supp.  428. 

In  People  ex  rel.  Hanpin  v.  Mac- 
Cabe (1898)  18  Colo.  186,  19  L.RJL 
231,  36  Am.  St.  Rep.  270,  82  Pac.  280, 
holding  it  a  ground  for  disbarment 
of  an  attorney  that  he  inserted  an 
anonymous  advertisement  that  di- 
vorces were  legally  obtained  by  him 
very  quietly,  and  that  they  were  good 


everywhere,  the  court  said:  **In  the 
present  case  we  are  not  called  upon 
to  deal  with  a  matter  of  ordinary  ad- 
vertising, but  with  a  peculiar  kind  of 
advertising.  Respondent  did  not  ad- 
vertise for  business  openly,  giving  his 
name  and  office  address.  His  adver* 
tisement  was  anonymous,  and  well  cal- 
culated to  evcourage  people  to  make 
application  for  divorces  who  migfat 
otherwise  have  refrained  from  so  do- 
ing. When  a  lawyer  advertises  that 
divorces  can  be  legally  obtained  very 
quietly,  and  that  such  divorces  will 
be  good  everywhere,  such  advertise- 
ment is  a  strong  inducement, — a  pow- 
erful temptation, — ^to  many  persons  to 
apply  for  divorces,  who  would  other- 
wise be  deterred  from  taking  such  ft 
step  from  a  wholesome  fear  of  public 
opinion.  The  advertisement  published 
by  respondent  says,  in  effect:  'If  yon 
are  dissatisfied  with  your  partner  in 
life, — if  you  desire  a  divorce, — con- 
municate  with  me,  and  your  dear* 
shall  be  gratified.  No  one  will  know 
it.  You  see,  I  advertise  anonymously. 
I  do  not  even  subject  myself  to  criti- 
cism. Everything  will  be  done  veiy 
quietly,  and  you  will  be  able  to  sever 
the  disagreeable  marriage  tie  without 
public  scandal,  and  hence  without  re- 
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proach.'  The  fear  of  public  opinion 
is  not  tfae  highest  motive,  but  it  exer- 
cises a  wholesome  influence  in  many 
ways.  It  is  undoubtedly  potent  in  pre- 
venting many  suits  for  divorce;  and 
in  most  of  such  cases,  not  only  the  in- 
dividuals directly  concerned,  but  the 
circle  of  society  in  which  they  move, 
as  well  as  society  at  large,  are  greatly 
benefited  by  the  restraining  influence 
of  public  opinion.  The  advertisement 
published  by  respondent  to  the  effect 
that  divorces  could  be  legally  ob- 
tained very  quietly,  which  would  be 
good  everywhere,  was  the  more  mis- 
chievous because  ammymous.  Such 
an  advertisement  is  against  good  nH)iv 
als,  public  and  private.  It  is  a  false 
representation,  and  a  libel  upon  the 
courts  of  justice.  Divorces  cannot  be 
legally  obtained  very  quietly  which 
will  be  good  anywhere.  To  say  that 
divorces  can  be  obtained  very  quietly 
Is  equivalent  to  saying  that  they  can 
be  obtained  wlthoat  publicity.  Every 
lawyer  knows  that  to  obtain  a  legal 
divorce  a  public  record  nJust  be  made 
of  the  proceeding;  the  complaint  must 
be  filed;  the  summons  must  issue; 
process  must  be  served  upon  the  de- 
fendant, either  personally  or  by  pub- 
lication in  a  public  newspaper;  proof 
must  also  be  taken,  and  a  decree  must 
be  publicly  rendered  by  the  court  hav- 
ing jurisdiction  of  the  proceeding.  All 
these  public  proceedings  the  statute 
imperatively  requires,  and  for  a  law- 
yer, by  an  advertisement,  to  indicate 
that  such  public;  proceedings  can  or 
will  be  dispensed  with  by  the  courts 
having  jurisdiction  of  such  cases,  is  a 
libel  upon  the  integrity  of  the  judi- 
ciary that  cannot  be  overlooked  when 
brought  to  our  notice." 

The  decision  in  People  ex  rel.  Mau- 
pin  T.  MacCabe  (Colo.)  supra,  was  fol- 
lowed in  People  ex  rel.  Colorado  Bar 
Asso.  V.  Taylor  (1904)  32  Cola  260. 
75  Pac.  914,  where  advertising  through 
the  public  press,  and  otherwise,  by  an 
attorney  as  a  divorce  lawyer,  was  held 
fluflScient  ground  for  disbarment.  The 
exact  wording  of  the  advertisement  in- 
volved does  not  appear. 

It  will  be  observed  that  in  the  re- 
ported case  (RE  Donovan,  ante,  1497) 
the  publishing  and  circulating  by  an 


attorney  of  a  booklet  purporting  to 
give  a  synopsis  of  divorce  laws,  and 
containing  many  misleading  state- 
ments and  purported  clippings  from 
newspapers,  making  reference  to  the 
publisher  as  a  specialist  and  expert  on 
the  law  of  marriage  and  divwce,  was' 
held  unprofessional  conduct  and  a 
ground  for  suspension. 

And  in  People  ex  rel.  Moses  v.  Good- 
rich (1875)  79  IIL  158,  anonymous  ad- 
vertising by  an  attorney,  giving  in- 
compatibility as  a  ground  for  divorce, 
and  stating  that  divorces  were  ob- 
tained by  him  without  publicity  or 
scandal,  was  held  fraudulent  and  suf- 
ficient cause  for  disbarment. 

And  in  Re  Schnitzer  (1911)  33  Nev. 
581,  33  L.R.A.(N.S.)  941,  112  Pac.  848, 
it  was  held  that  publishing  advertise- 
ments in  the  other  states,  and  the 
sending  of  pamphlets  there  for  the 
purpose  of  attracting  people  to  the 
state  to  institute  divorce  proceedings 
In  its  courts,  and  precuving  the  em- 
ployment of  the  one  doing  the  adver- 
tising, was  mtsc<niduct  on  the  part 
of  an  attorney  within  the  meaning  of 
a  statute  governing  disbarment  or  sus- 
pension. 

And  in  People  ex  rel.  Deneen  t. 
Smith  (1902)  200  HL  442,  9B  Am.  St 
Rep.  206,  66  N.  E.  27,  an  insertion  by 
an  attorney  In  a  newspaper  of  an  ad- 
vertisement reading^  "Loyal,  wealthy 
atty.  guarantees  family  freedom  ip 
month;  no  advance  costs;  witnesses 
quietly  volunteered;  K  333  Tribune 
office,"  was  held  a  violation  of  Hurd's 
Rev.  Stat.  1901,  p.  681.  entitled  "An 
Act  to  Punish  the  Offense  of  Advertis- 
ing for  Divorces,"  and  a  ground  for 
disbarment. 

And  in  Re  Biaggi  (1918)  36  Cal. 
App.  650,  172  Pac.  1130,  an  advertise- 
ment in  newspapers  of  general  circu- 
lation by  an  attorney,  giving  his  name, 
and  reading,  "Divorce,  probate,  and 
criminal  law  my  specialties.  Notary 
public.  Consultation  free.  42&-27 
Bank  of  San  Jose  Bldg.,"  was  held  a 
violation  of  the  provisions  of  §  159a 
of  the  Penal  Code,  the  provisions  of 
which  do  not  appear,  and  ground  for 
suspension. 

And  in  Re  Neuman  (1916)  169  App. 
Div.  638,  166  N.  Y.  Supp.  423.  adver- 
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tisements  by  an  attorney,  giving  his 
name  and  address,  and  stating  that 
matrimonial  actions  were  a  specialty, 
and  that  all  matters  were  confidential, 
were  held  a  violation  of  §  120  of  the 
Penal  Law,  providing  that  whoever 
causes  to  be  printed  or  published  ad- 
vertisements offering  to  procure,  or  to 
aid  in  procuring,  any  divorce,  or  the 
severance,  dissolution,  or  annulment 
of  any  marriage,  should  be  guilty  of 
a  misdemeanor*  but  It  was  held  that 
even  if  there  was  sot  a  violation  of  the 
statute,  the  attorney  was  guilty  of  pro- 
fessional ntisconduct,  and  he  was  ac- 
cordingly suspended  from  practice  for 
one  year. 


And  in  State  v.  Giantvalley  (191S) 
123  Minn.  227,  143  N.  W.  780,  an  attor- 
ns was  held  to  have  violated  a  stat- 
ute making  it  a  misdemeanor  to 
cause  to  be  published  any  advertise- 
ment offering  to  procure  or  assist 
in  procuring  any  divorce,  or  offer- 
ing to  appear  or  act  as  attorney  in 
any  suit  for  divorce,  where  he  caused 
an  advertisement  to  be  published  in 
a  paper  reading,  "Law  specialties,  di- 
vorce, and  corporation  matters;  con- 
fidential advice;  free  booklet  on  cnr- 
ganization  and  promoti<m  of  corpora- 
tions; references.  Address  H.  72^ 
TribunaL  J.  T.  W. 


STANDARD  SCALE  &  SUPPLY  COMPANY,  Appt, 

V. 

BALTIMORE  ENAMEL  &  NOVELTY  COMPANY: 
MmrvtaMd  Omtrt  of  Appeals March  17t 
(—  Md.  — ,  110  AU.  486.) 

Contract  —  effect  <^  interference  by  government  embargo. 

1.  A  government  embargo  on  shipments  does  not  relieve  one  who  has 
contracted  to  sell  for  prtnnpt  delivery  a  finished  product  from  the  conse- 
quences of  noncompliance  with  bis  contract 

[See  note  on  thia  question  beginning  on  page  1509.] 

Trial  —  duty  to  Instruct  for  defend-    not  bound  to  accept  and  pay  for  the 
ant. 

2.  When  the  evidence  is  legally  In- 

sufiicient  to  fix  a  liability  on  defend- 
ant, it  is  the  duty  of  the  court,  when 
applied  to  by  an  appropriate  prayer, 
to  instruct  the  jury  to  find  a  verdict 
for  him. 

[See  26  R.  C.  L.  1067.] 

Sale  —  countermand  of  order  —  lia- 
bility. 

3.  One  ordering  trucks  for  prompt 
delivery  may  countermand  the  order 
without  liability  if  deliveries  are  not 
made  for  several  months  after  the  or- 
der was  received. 

—  necessity  of  performance  in  time. 

4.  In  mercantile  contracts  stipula- 
tions as  to  time  are  regarded  as  essen- 
tial, and  a  material  provision  of  the 
contract,  upon  the  failure  or  nonper- 
formance of  which  the  purchaser  Is 


goods. 

[See  28  R.  C.  L.  1878.] 

TMal  —  qnestien  of  law  —  time  for 
filling  contract, 

6.  Upon  undisputed  facts  the  ques- 
tion of  what  is  a  reasonable  time  for 
filling  an  order  for  goods  is  one  of  law 
for  the  court. 

[See  23  R.  C.  L.  1869.] 

Sale  —  duty  to  furnish  cars  for  trans- 
portation. 

6.  One  contracting  to  sell  and  de- 
liver promptly  certain  manufactured 
articles  cannot  avoid  the  consequences 
of  delay  in  delivery  by  claiming  that 
the  buyer  should  have  furnished  the 
cars  for  transportation  if  no  provi- 
sion to  that  effect  appeared  in  the  con- 
tract, and  the  seller  furnished  the  cars 
for  the  first  consignment,  and  never 
claimed  that  it  was  the  buyer's  duty  to 
do  so. 

[See  28  R.  C.  L.  1480.] 
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Appeal  —  refusal  of  teatfanony  —  er- 
ror. 

7.  It  is  not  error,  in  an  action  for 
breach  of  contract,  to  refuse  to  permit 
a  witness  to  state  whether  or  not  a 
paper  in  evidence  was  the  full  con- 
tract, since  the  question  of  construc- 
tion of  the  contract  is  for  the  court 


Bvidmce  —  c^inlon  —  ceiii]diance 
with  contract. 

8.  A  witness  cannot,  in  an  action  for 
breach  of  contract,  give  bis  opinion 
as  to  whether  or  not  the  contract  was 
complied  with. 

£See  11  R.  G.  L.  694.] 


Appeal  by  plaintiff  from  a  judgment  of  the' Superior  Court  of  Balti- 
more City  (Stump,  J.)  in  favor  of  defendant  in' a  suit  brought  to  recover 
the  balance  alleged  to  be  due  on  a  contract  for  the  purchase  of  certain  pla1> 
form  trucks.  Aj^rmed. 

The  facts  are  stated  in  the  opinion  of  the  court 

Messrs.  John  L.  6.  Lee  and  Hiram  J.    v.  Altamont  Mfg.  Co.  73  Kan.  422,  6 


Weiskopf,  for  appellant: 

Plaintiff  could  show  that  the  defend- 
ant agreed  that  the  trucks  should  be 
made  in  Columbus,  and  that  the  de- 
fendant was  to  pay  the  freight  from 
Columbus  to  Baltimore,  although  there 
was  no  writing  to  that  effect. 

6  R.  C.  L.  p.  925;  Brantly,  Contr. 
416;  Ady  v.  Jenkins,  133  Md.  S6,  104 
AtJ.  178;  GreenL  Ev.  ISth  ed.  art  282; 
Warner  v.  Miltenberger,  21  Md.  273, 
88  Am.  Dee.  678;  Warfleld  v.  Booth, 

88  Md.  68 ;  Owings  V.  Baker,  64  Md.  86, 

89  Am.  Rep.  863;  Farrell  v.  Baltimore, 
76  Md.  498,  28  AtL  1096;  Burnett  v. 
Bealmear,  79  Md.  86.  28  Atl.  898;  Me- 
Cann  t.  Freotoa,  79  Md.  223,  28  AU. 

The  embargo  on  the  shipment  from 
Columbus,  put  on  by  the  government, 
and  in  effect  from  January  1st  to  Au- 
gust Ist,  1918,  excused  plaintiff  from 
making  prompt  delivery. 

Hadley  v.  Clarke,  8  T.  R.  269,  101 
Eng.  Reprint,  1377,  4  Revised  Rep. 
641;  McBride  v.  Marine  Ins.  Co.  5 
Johns.  308;  Baylies  v.  Fettyplace,  7 
Mass.  326;  Beale  v.  Thompson,  4  East, 
546. 102  Eng.  Reprint,  940. 

As  the  contract  was  f.  o.  b.  Colum- 
bus, plaintiff's  liability  ceased  when  It 
made  the  trucks  and  had  them  ready 
to  load  on  tiie  ears  at  Columbus. 

A.  Collins  Lumber  Co.  v.  Kingsdale 
Lumber  Co.  176  N.  C.  500,  97  S.  E.  483; 
Dwight  V.  Eckert,  117  Pa.  508,  12  Atl. 
32;  Bartels  v.  Redfield.  16  Fed.  336; 
Kunkle  v.  Mitchell,  66  Pa.  100;  Evans- 
ton  Elevator  &  Coal  Co.  v.  Castner, 
183  Fed.  409;  Davis  v.  Alpha  Portland 
Cement  Co.  73  C.  C.  A.  388,  142  Fed. 
74;  Baltimore  &  L.  R.  Co.  v.  Steel  Rail 
Supply  Co.  59  C.  C.  A.  419,  123  Fed. 
656;  R.  J.  Menz  Lumber  Co.  v.  E.  J. 
McNeeley  &  Co.  58  Wash.  223,  28 
URJi.(N.S.)  1007. 108  Pac.  621;  Hurst 


L.R.A.(N.S.)  928,  117  Am.  St  Rep. 
626,  86  Pac.  561,  9  Ann.  Cas.  649;  Gill 
V.  Vogler,  62  Md.  666;  Denmead  v.  Co- 
bum,  16  Md.  29;  Aspegren  v.  Waller- 
stein  Produce  Co.  Ill  Va.  670.  69  S.  E. 
957 :  Fairfax  Forrest  Hin.  ft  Mfg.  Co. 
v.  Qiambers,  76  Md.  604,  23  AtL  1024. 

Messrs.  Vernon  Cook  and  S.  Ralph 
Wamfcen,  for  appellee: 

In  mercantile  contracts  time  is  of 
the  essence,  and  a  material  provision 
of  the  contract 

Williston,  Sales,  §  463,  p.  779;  Tif- 
fany, Sales,  p.  278;  Norrington  v. 
Wright,  lis  U.  S.  188,  29  L.  ed.  366.  6 
Sup.  Ct  Rep.  12;  Barker  v.  Boiaone,  48 
Hd.474. 

When  time  of  delivery,  as  fixed  by 
contract  and  understood  by  plaintiff, 
is  not  complied  with,  the  court  can 
direct  a  verdict  for  defendant 

Soper  V.  Crelghton,  93  Me.  664,  74 
Am.  St.  Rep.  376,  45  Atl.  840;  Tobias 
V.  Lissberger,  106  N.  Y.  404,  69  Am. 
Rep.  509,  12  N.  E.  13;  Elliott  v.  Lord, 
48  L.  T.  N.  S.  642,  62  L.  J.  P.  C.  N.  S. 
28,  6  Asp.  Bfar.  L.  Cas.  63;  Wheeler  v. 
Harrison,  94  Md.  147,  50  AtL  523;  Wil- 
liston, Sales,  p.  775,  §  461;  Coates  v. 
Sangston,  5  Md.  121. 

A  railroad  embargo  cannot  excuse 
a  long  delay  in  fulfilling  a  contract, 
and  breach  of  a  material  provision 
thereof. 

Tiffany,  Sales,  2d  ed.  308;  Benson  v. 
Atwood,  13  Md.  20,  71  Am.  Dec.  611; 
Kribs  V.  Jones,  44  Md.  396;  Pennsyl- 
vania R.  Co.  V.  Reichert,  58  Md.  261; 
United  States  v.  Gleason,  175  U.  S. 
588,  44  L.  ed.  284.  20  Sup.  Ct.  Rep.  228; 
Jones  V,  United  States,  96  U.  S.  24.  24 
L.  ed.  644;  Tiffany,  Sales,  2d  ed.  pp. 
808.  309  ;  35  Cyc.  245. 

The  duty  to  furnish  cars  for  trans- 
po'  tation  rested  on  the  seller. 

'Samuel  M.  Lander  ft  Sons  Co.  v. 
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Albert  Maekie  Grocery  Co.  97  Md.  13, 
62  LtR.A.  795,  64  Atl.  634;  Williaton, 
Sales,  p.  409,  note;  Vogt  v,  Schiene- 
beck,  122  Wis.  491,  67  L.R.A.  756,  106 
Am.  St.  Rep.  989,  100  N.  W.  820,  2 
Ann.  Caa.  814;  Hurst  v.  Altamont  Mfg. 
Co.  73  Kan.  422,  6  L.R.A.(N.S.)  928, 
117  Am.  St.  Rep.  626,  86  Pac.  651,  9 
Ann.  Cas.  549. 

Briscoe,  J.,  delivered  the  opinion 
of  the  court: 

This  IB.  a  suit  brought  by  the 
plaintiff  against  the  defendant  to  re- 
cover an  alleged  balance  due  on  a 
contract  for  the  purchase  of  100 
wooden  hand  trucks  by  the  defend- 
ant of  the  plaintiff,  to  be  used  in  its 
business  to  carry  material  from  one 
part  of  its  building  to  another. 

The  plaintiff  is  a  corporation,  en- 
gaged in  the  businean  of  manufac- 
turing contractors'  equipments  and 
supplies  and  a  general  line  of  ma- 
chinery. The  main  office  is  in  the 
city  of  Pittsburgh,  Pennsylvania, 
but  M  also  has  offices  located  in  Bid- 
timore  and  other  large  cities.  It 
also  acts  as  broker  or  sales  agent  for 
other  factories  making  supplies  and 
machinery  that  it  does  not  manufac> 
ture  iteelf. 

The  defendant  is  also  a  corpora- 
tion, and  is  engaged  in  Uie  general 
enameling  business,  and  at  the  time 
of  the  contract  entered '  into  and 
sued  on  in  this  case  had  a  factory  at 
Woodhall  street,  Baltimore,  and  a 
new  plant  under  construction  at  Mt. 
Winans,  Baltimore  county.  The 
hand  trucks  were  purchased  for  use 
at  its  new  plant  and  factory,  and 
V7ere  to  be  delivered  at  its  Mt.  Wi- 
nans plant.  The  trucks  were  to  be 
specially  made,  and  to  be  used  for  a 
special  purpose  in  moving  material 
about  the  plant.  They  were  desig- 
nated as  platform  trucks,  with  end 
racks  at  each  end  and  a  platform 
about  9  feet  long  and  3  feet  wide. 

The  contract  sued  on,  and  which 
was  accepted  and  acted  on  by  the 
parties,  appears  from  the  record  to 
be  as  follows: 

The  Baltimore  Knamel  and  Novelty 
Co., 
Baltimore,  Md. 

Enameled  Iron  Signs  for  Advertis- 
ing Purposes. 
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Brewers'  Trays,  RaiHroad  Signals  in 
all  Colors,  and  General 
Enamelers. 
Die  Work.    Reflectors.  Spinning 
Work. 

Baltimore,  August  9,  1917 

Please  ffil  the  following  prompt: 
The  Standard  Scales  &  Supply 
Co.,  Pittsburgh,  Pa. 

100  trucks  like  sample,  except  with 
heavy  casters. 

Consigned  to  our  siding — ^Mt.  Wi- 
nans, Md. 

9S6.0e  per  track 
for  hacff  eastern   -  .90  pziee  pa  track 

$26.90  total  par  track 

Yours  truly. 
The  Baltimore  Enamel  &  Nov- 
elty Co. 

Per  APC— S 
Order  B— No.  4874. 
Put  order  number  on  invoice. 
(Fully  equipped  machine  shop  for 
doing  all  kinds  of  stamping,  gin- 
ning, and  die  work.) 

At  the  close  of  the  testimony  the 
court  directed  a  verdict  for  the  de- 
fendant by  granting  the  defendant's 
two  prayers,  which  instructed  the 
jury,  first,  that  there  was  no  evi- 
dence in  the  case  legally  sufficient  to 
entitle  the  plaintiff  to  recover ;  and. 
secondly,  that  the  contract  between 
the  parties  required  the  plaintiff  to 
ship  the  trucks  promptiy,  and  as  it 
appears  from  the  uncontradicted 
evidence  in  the  case  that  the  plain- 
tiff did  not  promptly  ship  them  to 
the  defendant,  and  the  defendant, 
after  waiting  a  reasonable  time,  re- 
scinded or  countermanded  the  order, 
their  verdict  should  foe  for  the  de- 
fendant. The  plaintiff  excepted  to 
the  granting  of  these  prayers,  and 
the  action  of  the  court,  in  this  rul- 
ing, is  the  basis  of  the  tiiird  excep- 
tion. The  first  and  second  excep- 
tions relate  to  nilings  on  evidence. 
From  a  judgment  in  favor  of  the  de- 
fendant for  costs,  the  plaintiff  has 
prosecuted  this  appeal. 

It  is  the  settled  law  that,  when  the 
evidence  offered  in  the  case  is  legal- 
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ly  insufiicieiLt  to  fix  a  liability  upon 
TH.i-^.i,  to  the  defendant  it  i» 
W'^*  the   duty   of  the 

4i.ie.4«»t.         ^^yj^  appUed 

to  by  an  appropriate  prayer,  to  in- 
atruet  the  jury  to  find  their  verdict 
for  the  defendant. 

The  undisputed  evidence  in  this 
case  shows  that  the  contract  be- 
tween the  parties  was  entered  into 
on  the  9th  of  August,  1917,  for  100 
special  trucks,  at  $26.90  each,  ag- 
gregating $2,690,  to  be  delivered  at 
Mt.  Winans,  Maryland.  The  con- 
tract, which  is  in  the  form  of  a  let- 
ter, addressed  to  the  plaintiff  by  the 
defendant  and  accepted  by  it,  uses 
the  expression,  "Please  fill  the  fol- 
lowing prompt,'^  and  it  was  under- 
stood between  the  parties  at  the 
time  of  the  contract  that  the  order 
would  be  filled  within  from  four  to 
six  weeks. 

On  October  22,  1917,  the  defend- 
ant inquired  of  the  plaintiff  by  let- 
ter, to  know  when  they  would  make 
shipment,  as  they  would  soon  be 
ready  for  them.  The  plaintiff  re- 
plied to  this  letter,  on  October  23, 

1917,  in  which  it  was  stated  that 
the  factory  promised  shipment  of 
the  trucks  on  October  15th,  but  they 
had  failed  to  receive  shipping  pa- 
pers or  anything  indicating  that 
shipment  had  gone  forward.  The 
letter  further  sUted:  "We  are 
writing  faetoty  to-day,  urging  upon 
them  the  necessity  of  prompt  ship- 
ment, if  same  has  not  alr^y  gone 
forward,  and  as  soon  as  we  are  in 
receipt  of  information  that  ship- 
ment has  gone  forward,  or  advices 
as  to  when  it  vriW  go  forward,  we 
will  immediately  communicate  with 
you," 

On  January  7,  1918,  the  defend- 
ant was  advised  by  the  plaintiff  that 
50  trucks,  one  half  of  the  order,  had 
been  shipped  on  the  2d  of  January, 

1918,  and  that  the  balance  of  the 
order  will  go  forward  at  a  very 
early  date.  It  was  further  stated  in 
this  letter :  "We  regret  the  delay  In 
filling  this  order,  but  factory  was 
unable  to  get  sufficient  lumber  to 
make  these  trucks,  and  had  consid- 
erable difficulty  in  obtaining  same." 

»  A.L.R.— »5. 


iiO  AtU  4SC.} 

The  first  shipment,  one  half  of 
the  order,  it  will  be  Uius  seen,  was 
not  made  until  about  five  months 
after  the  date  of  the  contract;  but 
the  defendant  received  the  50  trucks 
under  this  shipment,  and  paid  one 
half  of  the  contract  price,  to  wit, 
the  sum  of  $1,346.  The  proof  fur- 
ther shows  that  the  defendant,  on 
the  18th  of  May,  1918,  not  having 
received  the  balance  of  the  order,  by 
a  letter  of  tiwt  date  countermanded 
it  "on  account  of  the  delay  in  ship- 
ping, as  we  cannot  use  the  trucks  at 
this  late  date,  as  they  were  ordered 
for  a  special  purpose." 

The  plaintiff,  however,  notwith- 
standing "the  countermand"  of  the 
order,  shipped  the  second  50  trucks 
on  August  2  and  5, 1918,  25  in  each 
shipment;  but  the  defendant  de- 
clined to  accept  them,  because  it  had 
countermanded  the  order,  and  the 
plaintiff  had  failed  to  comply  with 
the  terms  o^  the  contract  with  re- 
spect to  "the  prompt"  delivery  of 
i£e  trucks.    Upon  ^^i^,,*.^ 
these    facts   there  ■jwajf 
was,  in  our  opinion, 
no  error  committed  by  the  granting 
of  tite  defendant's  two  prayers. 

The  law  is  well  settled,  as  a  gen- 
eral rule,  that  in  mercantile  con- 
tracts stipulations  as  to  time  are 
regarded  as  essen-  ^.^..^^ 
tial,  and  a  material  »*>fonn»Ka* 
provision  of  the  con-  "  *• 
tract,  upon  the  failure  or  nonper- 
formance of  which  the  purchaser  is 
not  bound  to  accept  and  pay  for  the 
goods,  unless  they  are  delivered  or 
tendered  on  the  day  specified  in  the 
contract,  and  may  rescind  and  repu- 
diate the  contract  Barker  v.  Bor- 
zone,  48  Md.  474;  Ady  v.  Jenkins, 
183  Md.  88,  104  AtL  178;  Jones  v. 
United  States,  96  U.  S.  24, 24  L.  ed. 
644;  Norrington  v.  Wright,  116  U. 
S.  188, 29  L.  ed.  366, 6  Sap.  Ct  Rep. 
12. 

In  this  case,  the  second  lot  of  60 
trucks  was  not  shipped  by  the  plain- 
tiff until  about  three  months  after 
the  defendant  had  countermanded 
the  order,  and  until  neariy  one  year 
after  the  contract  was  executed. 
The  contract  required  that  the  or- 
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der  should  be  filled  "promptly,"  and 
as  the  ddiverj  of  the  trucks  here 
sued  for  was  not  made  until  nearly 
OK  year  after  the  contract,  the 
court  below  was  right  {n  holding 
that  the  contract  had  not  been  com-' 
phed  vitti,  and,  as  the  defendant 
had  countermanded  the  order  on  the 
18th  of  May,  1918,  in  directing  a 
\-eidict  for  the  defendant. 

The  facts  in  this  case  as  to  the 
delay  in  filling  the  order  under  the 
contract  beins:  undisputed,  the  ques- 
tion  of  what  was  a 
Iftani^^A^'^^r  reasonable  time  was 
•iiitMt  ^mtr»^,  clearly  one  of  law 

for  the  court,  and  not  for  &  jury. 
Wheeler  v.  Harrison,  94  Md.  147,  ,50 
Atl.  523 ;  United  Fruit  Co,  t.  New 
York  &  B.  Transp.  Co.  104  Md.  576, 
8  L.R.A.(N.SO  240,  65  Atl.  415,  10 
Ann.  Cas.  437. 

It  is  clear,  we  think,  that  the  de- 
fense relied  upon,  that  the  perform- 
ance of  the  contract-  as  to  the 
prompt  delivety  of  the  tracks  in 
question  was  ren- 
SH^^^  dered  impossible  by 
hrm^mmmmt  an  embargo  on 
•MBws*.  shipment  from  Co- 

lumbus, Ohio,  going  east,  by  Hie  gov- 
ernment, cannot  be  sustained,  under 
the  facts  of  this  ease.  In  S5  Cyc 
244,-  the  geheral  rule  as  to  impossi- 
bility ef  performance  of  contracts, 
arising  subsequently  to  the  making 
of  a  contract,  is  tSius  stated  as  sup- 
ported by  authority:  that  &  seller 
who  promises  unconditionally  to  de^ 
liver  takes  the  risk  of  being  unable 
to  perform,  although  his  inability  is 
caused  by  inevitable  accident,  or  cir- 
cumstances bcnrond  his  contrd.  It 
is  further  said,  at  page  245  of  the 
same  volume,  that,  in  accordance 
with  the  general  rule,  it  has  usually 
been  held  that  the  seller  is  not  ex- 
cused from  delivery  by  the  obstruc- 
tion of  routes  of  transportation, 
whether  due  to  the  freezing  of  wa- 
terways, seizure  of  a  railway  by  the 
government,  freshets,  or  other 
causes,  unless  such  contingencies 
are  exprasBly  provided  for  in  the 
contract ;  and  eweoially  will  the  rule 
pf-Avail  wher^  ouker  routes  o{  trans- 
portation were  open  to  the  seller; 
and  that  a  failure  to  deliver  under 
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the  terms  of  the  contract  is  not  ex- 
cused by  the  inability  of  the  seller 
to  procure  cars  or  other  means  of 
transportation,  unless  there  is  a 
stipulation  covering  such  contin- 
gency, and  even  in  such  case  he  must 
show  that  he  made  a  reasonable 
effort  to  procure  transportation. 

The  same  principle  and  rale  of 
law  has  been  announced  by  ttd& 
court  and  the  Supreme  Court  of  the 
United  States  in  a  long  line  of  well- 
considered  cases.  Benson  v.  At- 
wood,  13  Md.  20,  71*Am.  Dec.  611; 
Kribs  v.  Jones,  44  Md.  396 ;  Pennsyl- 
vania H.  Co.  V.  Relchert,  68  Hd.  261. 
In  Southern  Bldg.  &  L.  Asbo.  v. 
Price,  S8  Md.  16S,  42  L.R.A.  206, 41 
Atl.  54,  it  is  said  it  is  famiHar  law 
that  if,  at  the  time  of  making  the 
contract,  the  thing  promised  be  pos- 
sible in  itself,  it  is  no  excuse  for 
noni>erformance  that  its  perform- 
ance became  subsequently  impossi- 
ble from  causes  beyond  the  control 
of  the  promisor.  Jones  v.  United 
States.  96  U.  S.  24,  24  L.  ed.  644; 
Utlfted  States  Gleason,  175  U.  S. 
588,  44  L.  ed.  284v  20  Sup.  Ct  R^. 
228. 

Under  the  order,  which  is  the  cwi- 
tract  in  this  case,  the  pUtintifF 
pmnlsed  unconditionally  to  manu- 
facture and  deliver  to  the  defendant 
the  trucks  here  in  question  The 
contract  was  not  made  dependent 
upon  eK^rgoes  or  ether  contingen- 
cies which  might  have  been  pro- 
vided for  and  guarded  against  by 
the  terms  of  the.  contract,  but^  fail- 
ing in  this,  the  case  must  be  gov- 
erned by  the  general  rules  of  law 
applicable  to  such  contracts.  Tif- 
fany, Sales,  2d  ed.  308;  Brantly, 
Contr.  262-^64. 

We  find  nothing  in  the  contract  to 
show  that  the  trucks  were  to  be 
shipped  f.  o.  b.  Columbus,  or  to  jus- 
tify the  argument,  made  by  the 
plaintiff,  that  the  duty  or  obliga- 
tion rested  upon  the  defendant  to 
furnish  the  cars  necessary  for  the 
transportation  of  the  trucks.  The 
only  reference  in  the  contract  to  the 
shipment  jof  the.  trucks  is  that  tiiey 
were  to  be  "consigned  to  our  siding 
— Mt  Winaps,  Md."  The  course  of 
dealing,  however,  between  the  par- 
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ties,  amounted  to  a  conatructlon  of 
the  contract  as  imposing  the  duty 
upon  the  seller  (plaintiff)  here  to 
furnish  the  cars.  The  plaintiff  pro- 
vided the  cars  for  the  first  Op- 
ulent, and  at  no  time  in  its  corre- 
spondence as  to  the  d^ay  did  it  as- 
sert or  claim  that  it  was  the  duty  of 
the    defendant  to 


««ty  to         .       •  V 

fwrniMh  oar*  tmw  fumish  the  cars.  Or 
tr««p«t.tto-.    that  the  delay  in  the 

delivery  was  due  to  this  cause  or 
fatture.  Samuel  H.  liauder  &  Sons 
Co.  T.  Albert  Maekie  Grocery  Co.  97. 
Md.  18,  62  L.K.A.  7d6,  54  Ati.  634; 
Wffliston  Sales,  400 ;  Vogt  v.  Schie- 
nebeck.  122  Wis.  491,  67  L.R.A.  756, 
106  AK  St.  Rep.  989,  IQO  N.  W. 
820v  2  Ann.  Gas.  814;  Hurst  v.  Al- 
tamont  Mfff.  Co.  78  Kan.  422,  6 
L.R.A.(N.&)  928,  117  Am.  St.  Rep. 
526,  85  Pac  561,  9  Ann.  Cas.  549. 

There  is  no  renrersible  error  in  the 
ruling:  of  the  court,  upon  exceptions 
to  b^timony,  as  set  out  in  the 

App..i-„*-«i  ^^oj^  The  flrst 
ofitfRtiMMnT—  .  exception  was  to  the 
refusal  of  the  court 
to  allow  the  witneas  to  answer  the 
following  question :  "Is  this  paper 
which  you  produced -in  evidenee,  is 
this  the  fall  contract,  or  is  it  merely 
acceptance  of  an  &ff«r  on  the 
part  of  tile  defendant?" 
'  The  constructloa  of  the  contract 
was  'fickr  the  eoart,  amd  not  for  the 
witnesH,  and  there  -was  notlkinsr  in 
the  circumstancea  surrounding  the 
written  contract  that  would  bring  it 
within  any  of  the  exceptions  to  the 
general  rule  that  would  permit  the 
introduction  of  oral  evidence  to  vary 
or  contradict  the  terms  of  a  written 
contract 


110  Atl.  ise.t 

'  The  second  exception  was  to  the 
refusal  of  the  court  to  permit  the 
following  question  to  be  asked  the 
witness  Ltttle:  '^Whetiter  oi^  not 
the  Standard  Scale  ft  Supply  Com- 
pany complied  with  the  contract 
offered  In  evidence,  and,  if  ttiey  have 
done,  what  they  contracted  to  do 
under  that  contract." 

The  co<irt  properly  sustained  the 
defendant's  objection  to  the  ques- 
tion, because  the  question  was  one 
calling  for  the  opinion  of  the  wit- 
ness, and  whether  the  contract  bad 
been  complied  with 
by  either  of  the  par-  SSSS^ 
ties  was  a  question  J^SffS^^ 
of  law  under  the 
facts  of  the  case,  to  be  detennined 
by  the  court 

For  the  reasons  we  have  stated, 
the  judgment  from  which  this  ap- 
peal was  taken  will  be  affirmed. 

Judgment  affirmed  witii  costs. 

Burkc^  J.,  sat  in  this  case,  but  did 
not  participate  in  the  decision. 


HOTB, 

The  Question  involved  in  the  report- 
ed case,  aft  to  whether  the  buyer  6t 
goods  to  be  delivered  promptly  may 
cancel  the  contract  for  failure  to  make 
delivery,  where  such  failure  is  occa- 
sioned hy  ae  act  of  the  government  in 
the  prosecution  of  the  wai^  is  covered 
in  annotation  appended  to  the  caae  of 
BaooKE  Tool  Mfg.  Co.  v.  Hydraulic 
Geaes  Co.  post,  1609,  on  "Rights  of 
parties  to  contracts  the  performance 
of  which  is  Interfered  with  or  pre- 
vented by  war  conditions  or  acta  of 
government  in  prosecution  of  war»" 


BRO(»CB  TOOL  HANUFACTURING  COMPANY,  JCimited^. 

v.. 

HYDRAULIC,  GEAftS  COMPANY,  Limited. 

flMpltea  Cttut*  0f  XiHif's  Beneh— October' 1019* 
"    (89  L.  J.  k.  B.  N,  S<  268.) 

Sble  —  government  Interference  —  poetpoaemeni  of  -  time  of  ddivety. 

■  interference  with  the  performance  of  a  contract  for  delivery  of  gooda 
by  governmental  orders  for  war  purposes,  with  which'the  seller  is  bomd 
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to  comply,  does  not  entitle  him  to  make  deliveries  at  a  period  later  than 
that  named  in  the  contract,  when  the  government  requirements  are  pro- 
vided for. 

[See  note  on  this  quetMon  beginning  on  page  1609.] 


Appeal  f  rran  the  Judge  of  the  Sdihill  County  Court. 


The  action  was  brought  by  the 
plaintiffs  to  recover  ^75, 17s'.  9d.  for 
goods  sold  and  delivered  by  them  to 
the  defendants.  Both  the  plaintiff 
and  defendant  Arms  were  "con- 
trolled establishments"  within  the 
Munitions  of  War  Act  1915,  which, 
under  §  4,  subsection  5,  "shall  com- 
ply with  any  regulations  made  ap- 
plicable to  that  establishment  by  the 
Minister  of  Munitions  with  respect 
to  the  general  ordering  of  the  work 
in  the  establishment,  with  a  view 
to  attaining,  and  maintaining  a 
proper  standard  of  efficiency,"  un- 
der a  penalty. 

A  contract  was  made  in  July, 

1917,  for  the  delivery  at  the  plfun- 
tiffs'  works  to  the  defendants  of  cer- 
tain speed  end  mills  within  a  period 
of  from  eight  to  twelve  weeks,  i.  e., 
not  later  than  October,  1917.  The 
plaintiffs'  firm  was  so  wholly  en- 
gaged in  government  work  that  no 
deliveries  could  be  made  until  May, 

1918.  The  defendants  declined  to 
accept  them;  whereupon  the  plain- 
tiffs brought  this  action  to  recover 
their  price.  The  county  court  judge 
gave  judgment  for  the  plaintiffs  for 
the  amount  claimed. 

The  defendants  appealed. 

Dlatiimal,  K.  C.  (Uslie  Marks  with 
him),  for  the  appellants: 

The  onus  was  on  the  plaintiffs  to 
explain  their  breach  of  the  terms  in 
the  contract  as  to  time  of  delivery. 
The  county  court  judge  put  the  onus 
on  the  defendants  to  justify  their  re- 
fusal to  accept. 

[He  was  stopped.] 

Hurst,  K.  C.  (FimieMorawith  him), 
for  the  respondents,  the  plaintiffs: 

The  plaintiffs  were  bound  to  com- 
ply with  the  government  regulations 
under  §  4,  subsection  5,  of  the  Act  of 
1916,  and,  in  order  to  do  so,  were  un- 
able to  carry  out  the  term  as  to  de- 
livery. The  defendants,  as  a  con- 
trolled Arm  also,  would  be  aware  of 
this,  and  therefore  a  condition  was 
implied  in  the  contract  that  It  was  to 


be  carried  out  subject  to  any  altera^ 
tion  occasioned  by  the  necessity  for 
tbe^  plaintiff's  compliance  with  the 
government's  requirements. 

Lnah,  J.: 

In  this  case  the  plaintiffs  agreed 
to  sell  and  the  def  ^dants  agreed  to 
boy  certain  goods  on  the  tenns  that 
deUvoy  should  be  comideted  witiiin 
eight  to  twelve  weeks  of  the  date  of 
the  contract,  July  18,  1917.  The 
goods  should  therefore  have  be^  do. 
livered  by  October  18,  1917.  In 
fact,  the  plaintiffs  never  tendered 
them  until  May,  1918.  Thereupon 
the  defendants  refused  to  accept 
them,  and  the  plaintiffs  brought  this, 
action  for  their  price. 

The  question  for  our  determina- 
tion is  whether  the  plaintiffs  were 
entitled  to  compel  the  defendants  to 
take  delivery  seven  months  after 
the  time  provided  by  the  contract 
Both  firms  weire  oontroUed  establish., 
ments,  and  the  plaintiffs  were  bound 
to  obey  the  government's  oilers,  and 
therefore  it  might  be  impossible  for 
them  to  carry  out  their  contract 
with  the  defMidaDts  to  deliver  tlie 
goods  within  the  stated  time.  The 
county  court- judge  gave  judgment 
for  the  plaintiffs,  and,  hi  tiie  course 
of  his  judgment,  he  says:  "The 
question  raised  is  whether,  on  the 
tacts,  the  defendants  had  any  justi- 
fication for  canceling  the  contract 
In  my  opinion  they  had  not.  As  s 
controlled  firm  the  plaintiffs  were 
compelled  to  give  their  whole  time, 
when  required,  to  government  woik. 
.  .  .  'Die  d^endants,  being  also  a 
controlled  firm,  must  have  been  well 
aware  of  the  orders  and  regulations 
which  applied  to  such  a  firm." 

In  my  opinion,  the  learned  judge 
put  the  onus  on  the  wrong  party.  It 
was  not  a  question  whether  the  de- 
fendants could  establish  justifica- 
tion for  canceling  the  contract,  but 
whether  the  plaintiffs  could  estab- 


DigitizGd  by 


BROOKE  TOOL  MFG.  CO. 

(8*  L.  J.  X. 

Uah  any  reason  for  forcing  the  de- 
fendants to  accept  delivery  after  the 
delay.  The  county  court  jud^re  has 
held  that,  because  both  the  parties 
were  controlled  establishments,  the 
contract  must  be  altered,  and  a  new 
term  incorporated  in  it  to  the  effect 
that,  if  the.  plaintiffs  are  prevented 
from  .delivering  the  goods  at  the 
date  agreed  upon,  they  can  deliver 
later,  uid  compel  the  defendants  to 
accept  and  pay  for  them,  provided 
that  they  can  show  that  the  delay  is 
due  to  tiieir  having  had  to  execute 
government  orders.  In  my  opinion 
that  is  an  etroneous  view. 

We  are  not  considering  here  the 
question  whether  the  defendants 
could  sue  the  plaintiffs  for  damages 
for  delay  in  delivery,  which  would  be 
an  entirely  different  question;  we 
are  considering  the  exactly  opposite 
qu^tion ;  namely,  whether  the 
plaintiffs  can  demand  payment  for 
the  goods  in  spite  of  the  fact  that 
they  were  delivered  long  after  the 
time  for  delivery  specified  in  the 
contract.  If  the  county  court  judge 
was  right,  very  remarkable  conse- 
qaences  would  ensue.    The  plain- 
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tiffs  might  deliver  more  tlnui  a  year 
after  tlie  time  agreed  upon,  and 
when  the  goods  might  be  entirely 
useless  to  the  defendants;  yet  the 
latter  would  still  be  bound  to  accept 
delivery  and  pay  for  the  goods.  Such 
a  result  would,  in  g,,^ 
my  view,  be  entirely 
unreasonable.      In  l.-„*/,I,^„'SSSS; 
my  opinion,  there-  Soil's* 
fore,    the  county 
court  judge  was  wrong,  and  there 
was  no  ground  for  reading  this  new 
term  into  the  contract  The  appeal 
must  be  allowed. 

Sank^,  J.: 

I  entirely  agree,  and  merely  wish 
to  add  that,  in  my  opinion,  the  stat- 
ute does  not  in  any  way  alter  the 
terms  of  a  contract,  but  merely  af- 
fords an  excuse  for  nonperformance. 
It  is  a  weapon  of  defense,  and  not  of 
off^ise,  and  can  be  used  as  a  shield, 
but  not  as  a  spear. 

Appeal  allowed. 

Solicitors:  Bartlett  &  Gluckstein 
for  defendants. 

Solicitors:  Trinbrell  &  Deighttm, 
agents  for  Tanfield  &  Company, 
Birmingham,  for  plaintiffs. 


ANNOTATION. 


Rights  of  partiet  to  ooatracts  die  performanee  <^  which  is  interfered  with  or 
prevented  by  war  conditimw  or  acta  of  government  m  prosecation  of  WW. 


I.  Intrtxltiction,  1069. 
n.  In  general: 

e.  Where  aubject-matter  of  ccntzact 
or  means  of  performance  haa 
been  reqniai^oned,  or  put  un- 
der governmental  contool,  1610. 

b.  Effect  of  requisition  of  chartered 

vessel,  leiO. 

c.  Where  performance  involves  do- 

ing of  illegal  act,  161S. 

d.  Change   in   conditions,   due  to 

war,,  as  destroying  basis  of 
contract;  1616. 

/.  /itfi-odurtfon. 

The  earlier  cases  discussing  the 
rights  of  the  parties  to  a  contract  the 
performance  of  which '  ie  interfered 
with  or  prevented  by  war  conditions  or 
the  acts  of  .the  government  in  the  pros- 


II.  — eontfaiDed. 

e.  Rl^t  to  resume  perforraance 
after  cessation  of  governmental 
interference,  1621. 

III.  Effect  of  provision  in  contract  sus- 

pending or  excusing  perform- 
ance in  certain  contingencies: 

a.  As  excluding  doctrine  of  com- 

mercial frustration,  1621. 

b.  As  covering  sitoatioa  ooeaskmed 

by  war: 
1.  In  charter  parties  or  billa 

of  lading.  1621. 
S.  In  eontraeta  of  sale,  1622. 

ecution  of  the  war  are  collected  in  the 
annotation  in  3  AX.R.  21.  The  pres- 
ent note  reviews  the  recent  decisions 
on  the  subject.  Its  scope  does  not  in- 
clude the  question  of  the  effect  of  war 
on  contracts  of  alien  enemies,  or  the 
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effect  0)£  IfgUlative  enactnunts,  aach 
a»  moratory  act8>  designed  to  grant 
relief  in  the  mattcv  of  the  performance 
•f  contracts  during  the  existence  of 
wax-  conditions. 

The  .decisioQ  of  the  eouii^  of  appeals 
in  Peter  Dixon  &  Sons  v.  Henderson, 
C.  &  Co^  referred  to  in  the  note  in  3 
A.LJt.  on  page  49  as  reported  in 
(1918)  87  L.  J.  K.  B.  N.  &  (Eng.) 
683,  has  since  been  also  reported  in 
tl919]  2  K.  B.  778. 

//.  In  ffeti^ral. 

a.  Where  nubject-matttn'  of  cotitraet  or 
means  of  performance  fios  been  rei/ui- 
*Wo7ted,  9r  put  unOer  ffowmrnental 

(Supplementing  annotation  in  S 
A.L.R.  p.  22.) 

'  In  Crown  fihnbroiderjr  Works  v.  Gor- 
don (1920)  190  App.  DiT.  472.  180  N. 
V.  Snjtp.  158,  it  vafi  held  that  a  good 
defense  to  an  action  for  damages  for 
breach  of  a  contract  for  the  manufac- 
.ture,  sale,  and  delivery  of  a  quantity 
of  cloth  was  not  stated  by  an  answer 
alleging  that,  before  the  time  for  the 
defendant  to  complete  performance 
had  arrived,  the  action  of  the  War  In- 
dustries Board,  in  taking  possession 
and  control  of  all  of  the  yarn  mills  in 
the  United  States  and  their  preducts, 
and  of  all  the  woolen  and  worsted 
yarti  in  the  Uaittfd  Stfttes«  rendered  it 
impossible  for  them  to  fulfil  their  con- 
tract, since  such  answer  does  not  show 
that  the  action  of  the  govMrajBent  wu 
taken  before  the  lapse  of  a  reaaomble 
tfme  for  tkt  purchase  of  the  necessary 
material  after  making  the  contract. 

In  Ingram  Day  Lumber  Co.  v.  Kola 
Lumber  Co.  (1920)  —  Miss.  — ,  84  So. 
693,  it  was  held  that  performance  of  a 
contract  to  manufacture  and  deliver 
lumber  of  certain  sizes  and  dimensions 
within  s  stipulated  time  was  not  ex- 
cused by  an  order  of  the  United  States 
Shipping  Board  Emergency  Fleet  Cor- 
poration, requiring  the  manufacturer 
to  place  at  its  disposal  all  lumber  and 
timber  of  certain  dimensions,  includ- 
ing a  material  portion  of  the  sizes 
covered  by  the  contract  sued  on,  and 
to  refrain  from  selling  or  disposing  of 
such  lumber  without  first  obtfttniag 
authority  from  the  said  Emergency 


Fleet  Corporation,  or  the  Priority 
Committee  of  the  War  Industries 
Board,  where  it  did  not  appear  that 
the  capacity  of  the  manufacturer's 
xoill  was  engrossed  by  government  or- 
ders, or  that  application  for  permis- 
sion to  comply  with  its  contract  had 
been  .made  and  refused. 

In  Whitehall  Court  Ettl)nger 
(1919)  89  L.  3,  K.  B.  N.  S.  (Eng.)  126. 
it  was  held  that  a  tenaAt  continued 
liable  for  rent  during  the  term  of  his 
Tease  notwithstanding  the  leased 
premises  had  been  requisitioned  by 
the  government,  it  not  appearing  that 
such  requisition  was  for  a  time  inde- 
terminate, or  for  the  full  period  of  the 
tenancy,  there  being  in  such  case  no 
eviction  by  title  paramount. 

The  decision  in  Moore  &  Tierney 
Roxford  Knitting  Co.  (1918)  250  Fed. 
278,  which  is  cited  and  set  out  at  page 
28  of  the  note  in  S  A.L.R.,  has  since 
been  afflhned  by  the  circuit  court  of 
appeals  (1920)  —  A-L.R.  — ,  —  C.  C. 
A.  — ,  265  Fed.  177,  certiorari  denied 
in  (1920)  253  U.  &  — ,  64  I*,  ed.  — , 
40  Sup.  Gt.  Rep.  688.  The  majority  of 
the  latter  court  took  the  position  that 
"when  a  manufacturer  is  given  to  un- 
derstand that  he  is  required  to  supply 
certain  goods  to  the  government  of  the 
United  States,  and  is  told  that  he  has 
no  option  to  decline  to  comply,  we 
are  satisfied  that  as  to  those  goods  an 
'ordei'  hu  bees  pUeed  or  received, 
witiiiii  the  spirit  and  intent  and  the 
letter  of  the  statute,  whether  the  au- 
thoritative direction  is  written  or  oral, 
and  notwithstanding  the  fact  that  the 
parties  actually  come  to  an  agreement 
in  what  has  tiie  form  of  a  contract. 
Substance  is  not  to  be  sacrified  in  such 
cases  to  form." 

b.  Effert  of  requisition  of  t^artrrrd 

(Supplementing  annotation  in  3 
A.L.R.  p.  24.) 

As  to  the  effect  of  an  exception  of 
"restraints  of  princes"  to  exonerate 
the  owners  from  further  performance 
of  a  charter  party,  see  III.  b,  1,  post. 

The  question  of  the  effect  of  the 
requisition  of  a  chartered  vessel  was 
raised  in  The  Isle  of  UuU  (1919)  257 
Fed.  798,  wherein  it  mipeared  that  the 
Ubdlant  chartered  a  steamship  from 
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ita.pwnor,  a  JBritiyh  porppratio^^fn 
Japuvyi  1914,,  for  a  five-year  term. 
In  ^u]y,  .1915,  in  &  Spanish  port^  on 
d(|inand  of  those  assupiing  to  act  for 
th^  British  admiralty,  the  owner 
placed  th«  ship  at  the  service  of  the 
British  government,  which,  paid  there- 
tor  to  the  owner  a  sum  considerably 
in  excels  of  the  charter  hire.  The 
charterer,  sued  in  admiralty  to  recov- 
er its  loss  through  the  repudiation  of 
the  charteu*  party,  and  ijie  substan- 
;tial  defense  of  the  owner  was  that  the 
action  of  the  admiralty  extinguished 
the  chapter, and  all  rights  under  it  by 
virtue  of  the  usual  "restraint  of  prin- 
ce;?** claiise  jn  the  (^barter  party.  The, 
court  concluded,  in  a  lengthy  opinion, 
that  while  the  freedom  of  the  owner 
to  leave  the  vessel  in  the  charterer'! 
service  was  in  fact  efTectively  re- 
strained by  the  action  of  the  British 
government,  nevertheless,  the  owner 
was  not.  entitled  to  retain  the  profit 
accruing  to  it  from  such  action,  and 
that  the  libellant  was  en.titled  to  re- 
cover the  equivalent  of  the  sum  by 
which  the  amount  received  by  the 
owner  exceeded  tiie  chfu1:er  hire. 

But  in  The  'Prankmere  (1920)  262 
Fed.  8^9.  it  was  held  that  a  time  char- 
ter of  a  British  vessel  containing  the 
usual  "restraint  of  princes*'  clause 
was  terminated  by  the  requisition '  of 
the  vessel  by  the  British  government, 
and  that  tiie  charterer  was  therefore 
entitled  neither  to  damages  generally 
for  breach  of  contract,  or,  specifical- 
ly, for  the  excess  paid  by  the  British 
government  to  the  owner  over  and 
alMve  the  charter  rate.  The  court  in 
this  case  refused  to  adopt  the  view 
advanced  in  The  Isle  of  Mull  (Fed.) 
supra,  and  adhered  to  that  promulgat- 
ed in  Earn  Line  S.  S.  Co.  v.  Suther- 
land S.  S.  Co.  (1918)  254  Fed.  126. 

The  case  of  Earn  S.  S.  Co.  v.  Suther- 
land S.  S.  Co.  (Fed.)  supra,  cited  in 
the  note  in  3  A.L.B.  on  pages  25  and 
43,  has  been  affirmed  by  the  circuit 
court  of  appeals  in  The  Claveresk 
a920)  —  C.  C.  A.  — ,  264  Fed.  276, 
the  apjKllate  court  holding  that  no 
damages  were  recoverable  against  the 
owner  of  a  vessel  for  nonperformance 
of  a  time  charter  par^  by  reason  of 
the  vessel's  having  been  requisitioned 


l{y  his  government  for  an  indefinite 
period  which  in  fact  outlasted  the 
period  covered  by  the  charter,  on  thQ 
ground  that  the  charter  party  was  dis- 
solved by  the  cessation  of  the  state  of 
things  upon  which  it  depended,  the 
court  saying:  "The  relief  afforded  by 
the  restraint  clause  Is  also  too  slow; 
one  party  always  demands,  both  par- 
ties ought  to  ask,  and  in  the  interest 
of  the  public  the  law  insists  on  know- 
ing: How  does  the  contract  stand  eo 
instanti  the  ship  is  taken  away?  Is 
the  private  contract  living  or  dead, 
and,  if  dead,  what  killed  it?  This 
question  cannot  be  answered  by  ref- 
erence to  the  restraint  clause,  or  any 
other  expressed  term  of  the  written 
contract;  therefore  another  legal  cre- 
ation»  and  one  underlying  the  words 
chosen  by  the  parties,  is  appealed  to, 
and  we  find  that  this  charter  party 
ended  or  die^,  and  its  obligations  were 
forever  dissolved,  on  February  10, 1917, 
because  the  commercial  adventure  was 
then  frustrated.  This  phrase  is  said 
to  have  been  bom  in  the  judgment 
in  Jackson  t.  Union  Marine  Ins.  Co. 
(1874)  L.  R.  10  C.  P.  (Eniir-)  125,  44 
L.  J.  C.  P.  N.  8.  27,  81  L.  T.  N.  S.  788, 
23  Week.  Rep.  168.  2  Asp.  Mar.  L.  Cas. 
435,  6  Eng.  Rul.  Cas.  660  (Bank  Line 
V.  Capel  (1919)  1  A.  G.  (Eng.)  467, 
88  L.  J.  K.  B.  N.  3.  211, 180  U  T.  N.  S. 
129, 86  Times  L.  R.  150.  68  Sol.  Jo.  177, 
14  Asp.  Mar.  L.  Cas.  370),  it  has  been 
the  subject  of  recent  exhaustive  dis- 
cussion in  the  House  of  Lords  (Hor- 
lock  V.  Seal  [1916]  1  A.  C.  (Eng.)  486, 
85  L.  J.  K.  B.  N.  S.  602,  114  L.  T.  N.  S. 
193,  32  Times  L.  R.  261,  60  Sol.  Jo.  286, 
21  Com.  Cas.  201.  Ann.  Cas.  19160, 
670,  and  the  F.  A.  Tamplin  S.  S.  Co. 
V.  Anglo-American  petroleum  Prod- 
ucts Co.  E1916]  2  A,  C.  (Eng.)  897, 
85  L.  J.  K.  B.  N.  S.  1389,  115  L.  T.  N.  S. 
315,  32  Times  L.  R.  677,  and  Bank 
Line  Case  (Eng.)  supra),  and  the  doc- 
trine was  recently  applied  in  AUan- 
wilde  Transport  Co.  v.  Vacuum  Oil  Co. 
(1919)  248  U.  S.  377,  63  L.  ed.  812,  8 
A.L.R.  15,  39  Sup.  Ct.  Rep.  147,  and 
Lewis  V.  Mowincker  (1914)  132  C.  C. 
A.  88,  215  Fed.  710.  It  is  so  authori- 
tatively held  in  the  cases  cited,  and 
those  on  which  they  rely,  that  the  doc-, 
trine  of  frustration  applies  to  a  varie- 
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ty  of  maritime  contracts,  including 
time  charters,  that  more  thas  men- 
tion of  the  fact  scarcely  seems  neces- 
sary. In  our  judgment  the  justifica* 
tion  for  the  holdings  is  best  expressed 
by  Lord  Sumner  (Bank  Line  Case,  at 
page  454)  in  saying:  'Rights  ought 
not  to  be  left  in  suspense  or  to  hang 
on  the  chances  of  subsequent  events. 
The  contract  binds  or  ft  does  not  bind, 
and  the  law  ought  to  be  that  the  par- 
ties can  gather  their  fate  then  and 
there.'  But  since  parties  almost  never 
agree  about  it,  courts  must  ascertain 
fate  for  them  by  (says  Lord  Lorebum, 
in  F.  A.  Tamplitt  S.  S.  Co.  Case  at  page 
404)  inferring,  'from  the  nature  of  tbe 
contract  and  ttie  sturounding  circum- 
stances, that  a  condition  not  expressed 
was  a  foundation  on  which  the  parties 
contracted/  It  follows  naturally  that, 
when  the  foundation  is  removed,  the 
superincumbent  contract  falls  and 
dies;  it  is  killed  by  that  malignant  dis- 
ease— a  change  ,  of  circumstances.  It 
may  also  be  accepted  on  authority  that 
frustration  of  adventure  and  termina- 
tion of  contract  may  be  the  instant 
result  of  an  act  which  may  be  properly 
described  as  'restraint  of  princes,' 
etc.  Bank  Line  Case,  at  page  442. 
Applying  these  rules  to  the  facts  be- 
fore us,  it  b«ing  true  that  government 
on  February  10,  1917,  made  it  impos- 
sible for  either  Sutherland,  Earn  Line, 
or  any  other  private  individual  to  use 
The  Claveresk,  and  did  this  under  cir- 
cumstances clearly  showing  to  any  sen- 
sible man  that  such  indefinite  taking 
would  almost  certainly  outlast  the  life 
of  the  charter,  it  further  appearing 
that  the  boat  was  so  retained  far  be- 
yond the  charter  period,  and  indeed 
(by  admission  at  bar)  still  is  kept  by 
government  (cf.  BanJc  Line  Case,  at 
page  454),  it  follows  as  a  conclusion 
of  law  that  the  charter  party  was  ter- 
minated by  frustration  on  February 
10,  1917.  Although  this  result  has 
been  worked  out  in  the  highest  British 
court  with  an  enormous  expenditure  of 
writing,  an  examination  of  the  case 
law  relied  on  shows  that  the  doctrine 
of  frustration  as  applied  to  time  char- 
ters is  regarded  as  a  logical  outcome 
of  the  Union  Marine  Ins.  Co.  Case 
("Eng.)  supra,  and  Geipel  v.  Smith 


(187t)  L.  R.  7  Q.  B.  (Eng.)  404,  41  L. 

J.  Q.  B.  N.  S,  168,  26  L.  T.  N.  S.  S6I, 
20  Week.  Rep.  SS2, 1  Asp.  Mar.  L.  Cas. 
268,  which  are  likewise  the  precedents 
forming  the  foundations  of  The  Styria, 
V.  Morgan  (1902)  186  U.  &  1,  46  L.  ed. 
1027,  22  Sup.  Ct.  Rep.  7S1,  and  kindred 
decisions.  Indeed,  we  cannot  think 
the  doctrine  new  except  in  phraseol- 
ogy and  application;  for  it  is  elemen- 
tary that  among  the  ways  in  which 
any  contract  ends  and  is  dissolved  is 
the  cessation  of  etistence  of  some 
thing,  condition,  or  state  of  things, 
upon  the  continued  existence  of  which 
the  contract  was  known  to  depend, 
provided  such  cessation  of  existence 
arises  without  fault  in  either  contract- 
ing party.  Jenks,  Dig.  English  Civil 
Law,  bk.  2,  part  1,  §  297,  citing  cases. 
In  the  present  instance,  what  ceased 
to  exist  was  Sutherland's  control  of 
the  Claveresk;  that  swept  away  the 
foundation  of  contract,  as  thoroughly 
as  might  a  Are  or  shipwreck."  The 
circuit  court  of  appeals,  however,  did 
not  pass  upon  the  question  discussed 
in  the  court  below,  as  to  whether  the 
charterer  was  entitled  to  the  compra- 
sation  paid  by  tiie  government;  i^on 
the  ground  that  the  question  was  set 
before  them  on  the  pleading. 

In  Texas  Co.  v.  Hogarth  Shipping  Co. 
(1919)  265  Fed.  875,  the  court,  with- 
out deeming  it  necessary  to  determine 
whether  or  not  there  had  been  a  '^id 
requisition"  by  the  British  government 
of  a  vessel  declared  and  accepted  un- 
der a  charter  party  between  the  own- 
er, a  British  corporation,  and  the  char- 
terer, an  American  corporation,  held 
that  the  fact  that  the  British  govern- 
ment took  and  used  the  vessel  during 
the  time  contemplated  by  the  charter 
party  established  a  case  of  "in^Mssi- 
bility  of  performance,"  relieving  tbe 
owner  from  liability  for  damages  in 
failing  to  furnish  the  vessel.  Haogh, 
C.  J.,  observed  that  tiie  phrase  "frus- 
tration of  venture,"  had  obtained  much 
vogue  of  late,  and  that  Allanwilde 
Transp.  Co.  v.  Vacuum  Oil  Ck>.  (1919) 
248  U.  S.  377,  63  L.  ed.  312,  S  ALR. 
15,  39  Sup.  Ct.  Rep.  147,  will  increase 
it,  but  that  to  him  the  phrases  seemed 
only  equivalent  for,  and  no  impraye- 
hient  on,  "inipossibiNty  of  perfoim- 
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vm'V'iuiiW  "impouibUtty"  iR  the, 
practical  svnae  «o  well  illustzyteii}  by 
Maule,  when  he  pointed  out  that 
a  shilling  might  be  retrieved  from 
deep  water,  yet  legally  it  was  "impos- 
sible" to  do  it,  because  no  sensible 
man  would  attempt  the  foolish  job. 

c.  Where  performance  involvett  Aohtg  of 
illegal  ad. 

(Supplementing  annotation  in  3 
A.L.R.  p.  26.) 

In  E.  Hulton  &  Co.  V.  Chadwick,  T. 
&  Co.  (1919)  122  L.  T.  N.  S.  (Eng.) 
66,  the  House  of  Lords  affirmed  the 
decisions  of  the  lower  courts,  which 
are  fully  set  oiit  in  the  Original  anno- 
tation at  page  31,  note  37. 

As  stated  in  the  annotation  in  3 
AX'.R.,  at  page  26,  it  is  a  well-recog- 
nized exception  to  the  general  rule 
that  what  a  party  undertakes  to  do  he 
is  bound  to  perform;  that  where  the 
performance  of  a  contract  becomes  im- 
possible, by  reason  of  an  act  or  state 
rendering  performance  illegal,  both 
parties  to  the  contract  are  discharged. 

Accordingly  it  has  been  held  that 
performance  of  a  contract  Is  excused 
where  it  would  have  subjected  the 
promisor  to  prosecution  and  fine  and 
imprisonment,  owing  to  lawful  action 
by  the  Federal  authorities,  incident  to 
the  war,  even  though  such  action  was 
not  taken  until  the  last  day  for  per- 
formance, since  the  promisor  was  not 
bound  to  perform  sooner.  Crown  Em- 
broidery works  T.  Gordon  (1920)  190 
App.  Div.  472, 180  N.  Y.  Supp.  IfiS. 

In  Wageck  Travelets  Ins.  Co. 
(1919)  108  Misc.  65,  177  N.  T.  Supp. 
327,  it  appeared  that  an  insurance  com- 
pany, pursuant  to  an  act  of  Congress, 
paid  to  the  Alien  Property  Custodian 
the  sum  which  it  claimed  to  be  due  as 
the  proceeds  of  a  life  insurance  policy. 
Tt  was  held  that  the  beneficiary  of  the 
policy  had  no  right  of  action  against 
the  dompany  as  far  as  the  sam  so  paid 
was  concerned,  lAe  court  saying: 
**The  provisions  of  §  7  (c)  of  the 
Trading  with  the  Enemy  Act*  seem 
to  make  a  payment  to  the  Alien  Prop- 
erty Custodian,  in  pursnance  of  a  de- 
mand under  sulwoetlon  (c),  an  abao- 
Inte  bar  to  an  aetion  agaiBst  the 
person  making  such  psjrment  The  ^ 
termination  of  the  Alien  Property  Cus- 


tocUan  that  . the  .  prop^r^  is.  the  prop- 
erty of  an  alien  enemy,  even  though 
erroneous,  and  even  though  made  with- 
out the  investigation  required  by  sub- 
section (c),  is  an  absolute  protection 
to  the  person  making  the  payment  or 
delivering  or  conveying  the  property 
demanded.  The  act  itself  contains 
provisions  (5  9)  for  the  correction  of 
any  errors  which  may  be  made  in  the 
determination  of  the  ownership  of  any 
property  so  taken,  and  the  plaintiff, 
who  is  not  claimed  to  be  an  alien  ene- 
my, may  prosecute  her  claim  by  filing 
the  notice  required  by  that  section, 
and  thereafter  applying  to  the  Presi- 
de!^ for  the  payment  of  the  amount, 
or  bringing  an  action  in  the  United 
States  district  court" 

The  principle  above  stated  was  held 
not  to  apply  in  Erdreich  v.  Zimmer- 
mann  (1920)  190  App.  Div.  443,  179 
N.  Y.  Supp.  829,  in  which  it  was  held, 
reversing  (1919)  107  Misc.  608,  176 
N.  Y.  Supp.  762,  that  a  contract,  both 
parties  to  which  were  residents  of  the 
United  States,  for  the  purchase  of 
bonds  of  the  (rcrman  government,  to  be 
delivered  upon  their  arrival  from  En- 
rope,  did  not  become  illegal  and  inca- 
pable of  execution  upon  the  declara- 
tion of  war  by  the  United  States 
against  Germany,  but  that  perform- 
ance thereof  was  merely  suspended 
until  peace  should  be  declared.  The 
court  said:  "Had  the  sale  of  these 
bonds,  which  was  made  on  December 
14, 1916,  been  at  a  date  after  our  entry 
into  the  World  War,  notwithstanding 
the  contract  was  not  between  an 
American  citizen  and  a  citizen  of  an 
enemy  government,  still,  the  result  of 
the  sale  being  to  furnish  money  to  the 
German  government  with  which  to 
prosecute  the  war,  the  transaction, 
manifestly,  would  be  illegal.  As  to 
whether  the  present  sale  was  in  any 
way  affected  by  our  declaration  of  w^r 
is  a  matter  of  some  doubt.  If  the 
moneys  paid  by  the  plaintiff  for  said 
bonds  had,  in  fact,  been  forwarded  to 
Germany  prior  to  our  entry  into  the 
war,  then  the  mere  consummation  of 
the  transaction  by  the  delivery  of  the 
heads  themselves  after  we  entered  the 
war  would  be  a  matter  of  little  impor- 
tance; but.  if  the  payment  of  plain- 
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tiffs  moneys  to  Germany  awaited  the 
delivery  of  the  bonds  by  that  govern- 
ment, then,  of  course,  the  declaration 
of  war  should  have  at  once  halted  the 
transaction.  It  seems  to  me  that  the 
appellate  term  was  in  error  in  hold- 
ing that  the  obligation  of  the  defend- 
ants to  deliver  the  bonds  purchased 
by  the  plaintiff  ended  with  the  ont- 
break  of  the  war.  At  most,  the  deliv- 
ery of  said  bonds  was  suspended  dur- 
ing hostilities.  Until  the  declaration 
of  peace,  delivery  of  the  bonds  would 
be  impossible;  but  when  peace  shall 
come,  as  it  eventually  must,  then 
the  valid  transaction  as  to  the  sale 
of  the  bonds*  which  has  been  sus- 
pended during  hostilities,  may  be 
completed  by  the  delivery  of  said 
bonds.  In  other  words,  our  entry  into 
the  war  did  not  cancel  a  valid  contract 
between  plaintiff  and  defendants,  but 
merely  suspended  the  same  until  peace 
shall  be  declared.  The  plaintiff,  who 
purchased  these  bonds  purely  as  a 
speculation,  should  not  be  permitted 
X  to  rescind  such  purchase  merely  be- 
cause succeeding  events  may  have  les- 
sened the  values  of  the  securities 
which  he  purchased.  The  transaction 
was  an  entirely  legal  one  at  its  incep- 
tion. The  plaintiff  had  an  entire 
right,  if  he  saw  fit,  to  purchase  the 
securities  of  the  German  government, 
with  whom  this  country  was  not  then 
at  war.  To  whatever  extent  a  state  of 
war  between  this  country  and  Ger- 
many may  have  forbidden  the  active 
continuance  of  such  dealing,  or  the 
consummation  of  the  contract  so  long 
as  hostilities  continued,  when  peace  is 
once  declared  there  certainly  can  be 
no  public  policy  against  the  delivery 
to  the  plaintiff  of  the  bonds  which, 
prior  to  the  war,  he  had  purchased, 
and  for  which  he  had  paid." 

In  Federal  Sign  System  v.  Palmer 
(1919)  176  N.  T.  Supp.  565,  it  appeared 
that  the  parties  entered  into  an  agree- 
ment whereby  the  plaintiff  was  to  in- 
stall and  maintain  an  electric  sign  and 
the  defendant  was  to  pay  a  weekly 
.sum  as  rental.  By  the  orders  of  the 
Federal  Fuel  Administrator  the  nights 
during  which  the  sign  was  lighted 
were  limited:  In  tin  action  for  the 
nonpayment  of  rent  and  to  recover  li- 


quidated damagest  it  was  held  tiut 

the  orders  of  the  Fuel  Administrator 
did  not  terminate  the  agreement,  and 
the  defendant  was  liable  for  the  non- 
payment of  the  rent. 

In  The  Isle  of  Hull  (1919)  267  Fed. 
798,  it  was  hcdd  that  the  American 
charterer  of  a  British  vessel,  had  no 
right  to  ask  that  the  ship  be  sent  to 
Bremen,  a  German  port,  after  war  had 
been  declared  between  England  and 
Germany,  and  had  no  right  to  withhold 
payment  of  the  charter  hire  because 
of  the  refusal  of  the  owner  to  comply 
with  such  demand;  but  that  a  demand 
that  the  ship  be  sent  to  Rotterdam 
was  reasonable,  since  Rotterdam  was 
a  neutral  port  and  not  unsafe,  and 
tiieref ore  the  charterer  was  entitled  to 
an  allowance  on  the  charter  hire  for 
the  time  the  ship  was  out  of  service 
because  of  the  refusal  of  the  owner  to 
comply  with  the  demand. 

As  stated  in  the  original  annotation, 
at  page  28,  where  performance  of  a 
contract .  is  prevented  by  an  act  of 
state,  such  as  a  prohibition  of  exporta- 
tion, nonperformance  during  the  peri- 
od of  inhibition  is  excused,  but  the 
contract  itself  is  not  dissolved  unless, 
at  the  time  it  should  have  been  per- 
formed, there  is  a  reasonable  proba- 
bility that  the  inhibition  will  continue 
for  such  a  length  of  time  as  to  frus- 
trate the  object  of  the  engagement 
from  a  business  point  of  view. 

In  Schmidt  v.  Wilson  &  Canham 
(1920)  47  Ont  L.  Kep.  194,  it  was  held 
that  a  contract  for  the  sale  of  a  quan- 
tity of  pelts,  to  be  shipped  from  New 
Zealand  and  delivered  in  the  United 
States,  was  not  annulled,  but  merely- 
suspended,  by  an  embargo  upon  the 
shipments  of  pelts  to  the  United 
States,  imposed  by  the  New  Zealand 
gOTernment;  and  therefore  that  the 
seller  was  bound  to  wait  a  reasonable 
time  to  see  whether  it  would  be  possi- 
ble to  fulfil  the  contract  before  re- 
pudiating it;  and  that  the  seller  could 
not  eUim  the  right  to  repudiate  aft«^ 
the  embargo  had  been  removed,  even 
though  he  might  legally  have  done  so 
during  its  continuance. 
'  Where,  after  the  nu^ng  of  a  c.  L  i, 
contract  f«r  the  sale  of  goods  to  a 
buyer  in  a  foteiva  country,  the  govem- 
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racnt  prohibits  their  exportation  ex- 
cept by  special  permission,  it  is  the 
duty  of  the  seller  to  use  his  best  en- 
deavors to  obtain  such  permission. 
Ibid. 

In  The  Sebastian  v.  Altos  Homos  de 
Vizcaya  (1919)  36  Times  L.  R.  (Eng.) 
177,  it  was  held  that  the  charterer  of 
a  vessel  to  carry  a  cargo  of  coal  from 
the  United  States  to  Spain,  Who  had 
used  all  due  diligence  to  procure  an 
export  license,  was  not  liable  for  de- 
murrage or  damages  for  detention  for 
the  period  during  which  the  vessel 
was  detained  in  port  after  the  loading 
of  the  cargo,  awaiting  the  issuance  of 
such  license,  where,  at  the  time  of 
loading  the  cargo,  the  possibility  of 
delay  was  equally  known  to  the  own- 
ers. 

tl.  dtnuffe  in  eonOitiontt,  <tue  to  war,  an 
aeatratftim  hamtn  of  cotUraet. 

fSupplemeating  annotation   in  3 

A.L.R.  p.  32.) 

Where  performance*  of  a  contract 
has  been  more  than  temporarily  inter- 
rupted, or  wholly  prevented,  by  a 
change  in  the  conditions,  with  refer- 
ence to  which '  the  .parties  must  be 
deemed  to  have  contracted,  it  has  been 
held  that  the  obligation  of  the  contract 
is  dissolved,  on  the  ground  that  it  is 
subject  to  an  implied  term  that  the  sit- 
uation with  reference  to  which  it  was 
made  shall  remain  essentially  un- 
changed. This  is  the  doctrine,  so 
called,  of  commercial  frustration. 

As  stated  in  the  earlier  note,  it  is 
not  enough  to  bring  this  doctrine  into 
operation  that  performance  has  be- 
come more  difficult  or  dangerous  or  un 
profitable. 

So,  also,  in  Pacific  Phosphate  Co.  v. 
Empire  Transport  Co.  (1920)  36  Times 
L.  R.  (£ng.)  750,  it  is  said  that  the 
doctrine  of  commercial  frustration  is 
not  to  be  extended  so  as  merely  to  let 
a  party  escape  from  a  bad  specula- 
tion; but  that  the  change  in  circum- 
stances must  be  so  great  that  no  rea- 
'  sonable  man  would  have  entered  into 
the  contract  in  the  new  circumstances. 

But  increase  in  cost,  while  not  In 
itself  a  cause  of  frustration,  may  be 
looked  .at  fw  an  indication  of  a  change 
of  conditions  generally.  Ibid. 

The  question  whether  the  doctrine 


of  frustration  of  adventure  applies  to 
any  particular  state  of  facts  is  one  of 
law,  to  be  decided  by  the  court  upon 
the  facts.  Comptoir  Commercial  An- 
versois  v.  Power,  Son  &  Co.  [1920]  1 
K.  B.  (Eng.)  868.  36  Tim^  L.  R.  101. 

The  point  stated  in  the  earlier  note 
(at  page  38)  that  while  the  rights  of 
the  parties  are  to  be  determined  not 
according  to  the  event,  but  in  view  of 
the  circumstances  existing  at  the  time 
the  promisor  refuses  or  becomes  un- 
able to  proceed,  the  courts  are  entitled 
to  take  into  account  the  real  duration 
of  the  interruption  as  proved  by  the* 
event,  is  also  supported  by  The  Claver- 
esk  (1920)  264  Fed.  276. 

The  doctrine  of  commercial  frustra- 
tion is  not  applicable  to  a  contrar^t  of 
lease  which  vests  in  the  lessee  Ctn  es- 
tate during  the  term.  Whitehall 
Court  V.  Ettlinger  (1919)  89  L.  J.  K. 
B.  N.  S.  (Eng.)  126. 

In  Federal  Steam  Nav.  Co.  v.  Sir 
Raylton  Dixon  &  Co.  [1919]  W.  N! 
(Eng.)  277,  64  Sol.  Jo.  67.  it  appeared 
that  the  defendants  agreed  to  build 
for  the  plaintiff  a  steamer,  to  be  de- 
livered by  a  certain  date,  Ihe  contract 
providing  that,  in  the  event  of  any  de- 
lay caused  through  strikes,  fire,  frost, 
floods,  bad  weather,  war,  or  any  cause 
whatsoever  beyond  the  builders'  con- 
trol, which  should  Interfere  with  the- 
construction  of  the  vessel,  the  build- 
ers should  he  allewed  one  working 
day's  ext«ision  of  time  for  each  day 
of  such  delay;  that  shortly  after 
making  of  such  contract  the  defend- 
ants' works  were,  in  consequence  of 
the  war,  declared  to  be  a  controlled 
establishment;  that  before  defendants 
could  proceed  with  the  bnllding  of  the 
steamer  ft  was  necessary  for  them  to 
obtain  A-om  the  board  of  trade  a  pri- 
ority certificate  to  enable  them  to  pro- 
cure the  necessary  material,  which  the 
board  declined  to  grant  until  the  par- 
ties had  agreed  to  an  increase  in  the 
contract  price;  and  that  the  Shipping 
Controller,  in  consequence  of  the  initi- 
ation of  the  system  of  standard  ships, 
instructed  the  defendants  to  proceed 
with  the  construction  of  the  vessel  as 
a  standard  ship,  which  was  a  ship  of 
smaller  dimensions  than  the  contract 
ship,  and  of  a  different  design.  Under 
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these  circumstances  it  was  held  that, 
owing  to  government  interference,  it 
had  become  impossible  to  carry  out  the 
contract  as  varied,  and  therefore  that 
the  defendants  were  no  longer  bound 
to  perform. 

In  Atlantic  Steel  Co.  v.  R.  O.  Camp- 
bell Coal  Co.  (1919  )  262  Fed.  656,  it 
was  held  that  the  taking  over  and  con- 
trol of  the  output  of  a  coal  mine  by  the 
Federal  fuel  administration  operated 
to  exonerate  one  who  had  contracted 
to  supply  another  with  coal  therefrom 
during  a  certain  period,  "shipments  to 
be  made  at  the  rate  of  1,000  tons  per 
month,  or  one  car  per  day,"  during  the 
portion  of  such  period  while  such  con- 
trol continued.  This  conclusion  seems 
to  have  been  reached  without  special 
reliance  on  a  provision  in  the  contract 
that  "if  the  mines  frpm  which  this 
coal  is  to  be  shipped  are  unable  to 
operate  by  reason  of  mining  troubles 
or  on  account  of  other  causes  beyond 
their  immediate  control,  the  first  party 
is  not  to  be  liable  for  failure  to  make 
shipments  during  said  period,"  al- 
though this  provision  is  referred  to 
by  the  court  as  justifying  its  conclu- 
sion as  to  the  divisibility  of  the  con- 
tract. The  court  said:  "That  the 
defendant  in  thia  case,  when  called 
upon  to  surrender  the  uae  and  control 
of  its  property  to  the  public  need, 
should  thereby  become  liable  to  dam- 
ages for  failure  to  perform  a  civil  ob- 
ligation, is  unthinkable.  That  its  per- 
formance should  be  only  temporarily 
excused  would  be  less  harsh,  and,  if 
time  were  not  of  the  essence  of  the 
contract,  it  might  be  thought  that  no 
hardship  would  result  in  a  mere  post- 
ponement. To  apply  the  rule  of  post- 
ponement, however,  to  the  many  con- 
tract that  were  indefinitely  arrested 
by  government  action,  both  in  coal 
mines  and  manufacturing  establish- 
ments»  during  the  war,  would  perhaps 
result  in  an  accumulation  of  obliga- 
tions to  make  deliveries  or  to  receive 
and  pay  for  goods  that  would  be  ruin- 
ous to  the  persons  involved.  It  would 
seem  to  be  a  much  more  practical  rule 
to  establish  that,  when  the  perform- 
ance became  due,  whether  time  was 
strictly  of  the  essence  or  not,  if  per- 
formance could  not  be  made,  because 


of  government  action  then  forbidding, 
the  duration  of  which  obstacle  was 
indefinite  and  unascertainable,  the  ob- 
ligation was  thereby  canceled  and  the 
contract  discharged,  and  that  the  par- 
ties should  each  be  at  liberty  and  un- 
der the  duty  to  save  themselves  as 
best  they  might  by  other  contracts  and 
arrangements.  This,  in  principle, 
seems  to  be  settled  by  the  rulings  as 
to  embargoes  on  ships  releasing  their 
owners  from  their  contracts  to  carry, 
in  the  cases  of  AUanwilde  Transport 
Corp.  V.  Vacuum  Oil  Co.  (1919)  248 
U.  S.  377,  63  L.  ed.  312,  3  A,L.R.  15,  39 
Sup.  Ct  Rep.  147,  and  Standard  Var- 
nish Works  V.  The  Bris  (1919)  248  U. 
S.  392,  63  L.  ed.  321,  39  Sup.  Ct.  Rep. 
150.  And  see  Louisville  &  N.  R.  Co.  v. 
Mottley  1911)  219  U.  S.  467,  55  L.  ed. 
297,  34  L.R.A.(N.S.)  671,  31  Sup.  Ct. 
Rep.  265." 

The  court  in  the  foregoing  case  also 
held  that  the  purchaser  had  no  right 
to  an  accounting  for  profits  actually 
made  by  the  seller  on  account  of  de- 
liveries to  the  government  of  the  coal 
which,  under  the  contract,  should  have 
been  delivered  to  the  purchaser,  the 
court  saying:  **At  first  thought  there 
seems  to  be,  waiving  any  question  of 
the  appropriateness  of  joining  such  an 
action  in  the  present  suit,  consider- 
able justice  in  the  idea;  but  it  could 
not  be  practically  applied  and  followed 
to  its  consequences.  The  plaintiff  by 
this  contract  got  title  to  no  specific 
property,  so  as  to  own  its  proceeds. 
It  got  only  an  executory  promise  that 
so  much  coal  should  be  produced  and 
delivered  to  it,  for  which  it  gave  only 
its  executory  promise  to  pay.  Since 
the  regulation  of  the  production  of  the 
coal  fell  under  the  government  agen- 
cy, including  the  right  to  fix  wages 
and  hours  of  labor,  the  coal  was  pn>- 
duced  under  very  different  conditions 
from  those  that  would  have  existed 
aside  from  government  control,  and  it 
is  not  certain  but  that  coal  which  mi^t 
have  been  produced  prior  to  such  con- 
trol at  a  profit  at  $1.35  per  ton  may 
actually  have  been  produced  at  no 
greater  profit  at  $3.10  per  ton  under 
such  control.  The  effort  to  do  justice 
by  causing  an  accounting  to  be  made 
of  the  actual  profits  received  would 
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h*ve  to  go  deeper  than  the  mere  com- 
parison of  the  contract  price  with  the 
price  paid  1^  thb  sovemment.  Nor 
would  it  be  good  policy  to  hamper, 
daring  a  time  of  war,  response  to  the 
demands  of  the  government  on  these 
mines  with  a  liability  over  to  others 

-under  pre-existent  contracts.  A  simi- 
lar scrutiny  would  have  to  be  applied 
to  the  plaintiff,  also,  whose  plant,  the 
petition  discloses,  was  a  steel  plant, 
which  continued  in  operation  during 
the  war,  doubtless  under  the  same  gov- 
ernmental control.  Its  products  were 
sold,  no  doubt,  at  a  price  fixed  by  the 
government  under  the  same  law,  based 
upon  a  profit  with  coal  at  |3.10  per 
ton,  which  it  alleges  it  had  to  purchase 
during  this  period.  Having  been  al- 
lowed, in  this  way,  an  expense  item  of 
98.10  for  coal,  it  ought  not  to  be  al- 
lowed to  make  an  additional  profit  of 
the  difference  between  that  price  and 
its  old  contract  price.  It  will  be  readi- 
ly seen  that  to  follow  an  adjustment 
of  the  sort  suggested  in  the  amend- 
ment throughout  the  devious  course 
that  it  might  take  in  passing  on  a  prof- 
It  or  loss  under  war  conditions,  to 
others  affected  by  it,  would  be  a  whol- 
ly impractical  job  for  the  courts.  The 
simplest  and  best  rule,  and  the  one 
moat  consonant  with  good  policy,  is 
that  suggested  first  abOT«,  that  the 
action  of  the  government,  In  so  fur 
as  it  directly  interfered  with  and  pre- 
vented the  fulfilment  of  contracts, 
should  be  considered  as  a  final  dis- 
cliai;ge  from  their  obligation.'' 

In  Comptoir  Commercial  Anversois 
V.  Power,  Son  &  Co.  [1920]  1  K.  B. 
(Eng.)  868,  86  Times  L.  R.  101,  it  was 
held  that  a  contract  for  tiie  sale  of 
wheat  for  export  at  a  price  f.o.b.  in- 
cluding freight  and  insurance  not 
covering  war  risks,  and  providing  that, 
in  the  event  of  war,  should  sellers  not 
have  received  from  buyers  insurance 
covering  war  risk  three  days  prior  to 
shipment,  they  should  have  the  right. 
If  they  should  think  fit  and  be  able, 

'  to  cover  war  risk  for  account  and  risk 
of  tiie  buyers,  was  not  subject  to  an 
implied  condition  that,  if  the  sellers 
should  be  unable  to  sell  the  exchange, 
the  contract  should  be  at  an  end,  al- 
though it  was  found  that  it  had  long 


been  a  recognized  usage  or  custom  of 
the  trade  for  shippers  of  grain  to  sell 
the  exchange,  and  that  it  would  not  be 
possible  to  carry  on  export  business 
generally  without  doing  so;  and  there- 
fore that  the  seller  was  not  released 
from  the  obligation  of  the  contract  by 
reason  of  the  fact  that  the  outbreak 
of  war  made  it  impossible  to  procure 
insurance  against  war  risks  and  eonse- 
quoatly  to  sell  the  exchange. 

In  Ross  Lumber  Co.  v.  Hughes  Lum- 
ber Co.  (1920)  —  C.  C.  A.  — ,  264  Fed. 
757,  it  was  held  that  the  seller  of  lum- 
ber to  be  delivered  from  time  to  time 
at  a  price  which  was  to  vary  to  cor- 
respond with  the  changes  made  in  a 
certain  published  report  of  the  market 
price  of  such  lumber,  known  as  Shust- 
er's  concessions  sheet,  was  not  liable  | 
for  nonperformance,  where,  during  the 
currency  of  the  contract,  the  govern- 
ment fixed  a  maximum  price  at  which 
such  lumber  could  be  sold  commer- 
cially. The  court  said:  "There  can 
be  no  question  that  the  parties  con- 
tracted with  each  other  that  the  price 
should  be  fixed  by  the  price  list  of 
Set)tember  10,  1912,  and  the  semi- 
monthly concession  sheets  issued  by 
Sbuster,  the  prices  to  vary  according 
to  a  calculation  based  upon  these. 
The  data  upon  which  this  calculation 
was  to  be  made,  without  fault  of  either 
party,  but  owing  to  war  conditiona,  be- 
came and  were  unattainable.  In  place 
of  the  Shuster  semimonthly  conces- 
sions, which  were  baaed  upon  reports 
of  actual  sales,  and  which  were  recog- 
nized by  all  dealers  in  yellow  pine 
lumber  as  fixing  the  market  price  of 
the  product,  there  is  substituted  the 
maximum  price  fixed  by  the  govern- 
ment. The  criterion  upon  which 
[depended]  the  price  of  the  commodity 
to  be  delivered  by  the  defendant  to 
the  plaintiff,  a  necessary  term  of  a 
binding  contract,  thus,  without  a 
fault  of  either  of  the  parties,  ceased  to 
OLiatf  and  either  party  could  refuse 
to  be  further  bouiid  by  the  terms.  Bul^ 
if  that  is  not  correct,  and  we  say  that 
the  intention  of  the  parties  was  that 
price  to  be  paid  by  the  plaintiff  was 
the  'market  price'  existing  at  the  times 
of  the  different  deliveries,  we  are  still 
left  in  the  condition  of  having  no  cri- 
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'  terion  by  which  su<^  price  can  be 
fixed,  unless  we  go  further  and  aay 
the  maximum  price  fixed  by  the  gov- 
ernment was  the  'market  price.'  This 
is,  as  we  understand  it,  the  contention 
of  the  plaintiff.  It  is  uncontradicted 
that,  although  there  were  other  pub- 
lications carrying  quotations  of  sales 
of  lumber,  they  all  varied  from  the 
prices  fixed  by  Shuster's  price  list  and 
seAiimonthly  concessions.  This  is 
very  persuasive  that  for  that  reason 
the  parties  contracted  with  reference 
alone  to  that  method  of  fixing  the 
price,  but  also  shows  the  impossibil- 
ity of  arriving  at  a  'market  price'  by 
looking  to  these  other  publications. 
Could  the  act  of  the  government^  an" 
der  the  war  conditions  then  existing, 
fixing  an  arbitrary  maximum  price,  es- 
tablish a  market  price?  We  think  not, 
and  this  view  seems  to  be  supported 
by  the  supreme  court  of  Michigan  in 
Lovejoy  V.  Michels  (1891)  88  Mich.  16, 
13  LJLJi.  770.  49  N.  W.  901.  While 
this  case  involves  a  different  consid- 
eration of  facts  than  in  the  instant 
case,  it,  with  the  discussion  contained 
in  note  on  page  771  of  13  L.R.A.,  is 
enlightening  on  the  question  in  this 
case.  The  idea  of  a  market  price  is 
based  upon  the  untrammeled  dealing 
in  a  commodity,  by  sellers  and  buyers 
unhampered  by  price-fixing  by  govern- 
ments or  monopolies.  There  was  no 
such  market  existing  subsequent  to 
June  10,  1918,  when  the  government 
fixed  the  maximum  price." 

In  Moorhead  v.  Union  Light;  Heat, 
ft  P.  Co.  (1918)  256  Fed.  920,  it  was 
held  that  a  gas  company  which  has 
accepted  a  franchise  for  a  definite 
term,  fixing  a  maximum  price,  is  not 
entitled,  on  a  bill  in  equity,  to  release 
from  its  contract  and  an  injunction 
against  the  enforcement  of  the  fran- 
chise ordinance  merely  because  the 
existence  of  war  has  made  the  per- 
formance of  the  contract  at  tiie  estab- 
lished rate  unprofitable.  See  to  the 
same  effect,  Muscatine  Lighting  Co. 
v.  Muscatine  (1919)  256  Fed.  929. 

In  like  manner  it  was  held  in  Colum- 
bus R.  Power,  &  Light  Co.  v.  Colum- 
bus (1919)  249  U.  S.  399,  63  L.  ed. 
669.  6  A.L.R.  1648,  P.U.R.  1919D,  239, 
39  Sup.  Ct.  Rep.  3'39,  that  the  enforce- 


ment Of  a  franebiae' ordinance  fixiog 
street  railway  fares  would  not  be  en- 
joined though  operating  expenaes  had 
increased  as  a  result  of  war,  and  par- 
ticularly by  reason  of  a  50  per  cent 
increase  in  wages,  ordered  by  the  Na- 
tional War  liabor  Board.  The  court 
said:  "It  is  undoubtedly  true  that  the 
breaking  out  of  the  Worid  War  was 
not  contemplated,  nor  was  tiie  subse- 
quent action  of  the  War  Labor  Board 
within  the  purview  of  the  parties 
when  the  contract  was  made.  That 
there  might  be  a  rise  in  the  cost  of 
labor,  and  that  the  contract  might  at 
some  part  of  the  period  covered  be- 
come unprofitable  by  reason  of  strites 
or  the  necessity  for  higher  wages 
might  reasonably  have  been  within 
their  contemplation  when  the  contract 
was  made,  and  provisions  made  ac- 
cordingly. There  is  no  showing  in 
the  bill  that  the  war  or  the  award  of 
the  War  Labor  Board  necessarily  pre- 
vented the  performance  of  the  con- 
tract. Indeed,  as  we  have  said,  there 
is  no  showing,  as  in  the  nature  of 
things  there  cannot  be,  tiiat  the  per- 
formance of  the  contract,  taking  all 
the  years  of  the  term  together,  will 
prove  unremunerative.  We  are  unable 
to  find  here  the  intervention  of  that 
superior  force  which  ends  the  obli- 
gation of  a  valid  contract  by  prevent- 
ing its  performance.  It  may  be,  and, 
taking  the  allegations  of  the  bill  to 
be  tniie,  it  undoubtedly  is,  a  case  of 
a  hard  bargain.  But  equity  does  not 
relieve  from  hard  bargains  simply  be- 
cause they  are  such.  It  may  Wfe  that 
the  efficiency  of  the  service  and  &ir- 
ness  in  dealing  with  the  con^any 
which  pK'forms  such  important  and 
taecessary  service  ought  to  require  an 
advance  in  rates ;  such  was  the  strong- 
ly announced  opinion  of  the  War  Ia- 
bor  Board.  But  these  and  kindred 
considerations  address  themaelvea  to 
the  duly  constituted  authorities  having 
the  control  of  the  subject-matter." 

In  Black  v.  New  Orleans  R.  &  Light 
Co.  (1919)  145  La.  179,  82  So.  81,  the 
court  sustained,  against  a  taxpayer's 
suit,  the  action  of  a  municipal  council 
in  granting  to  a  street  railway  com- 
pany a  temporary  increase  of  fran- 
chise rates  because  of  the  exigeujcies 
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•£  wur,  and  at  the  aogseation  of  the 
aatipnal  authorities,  so  as  to  avoid 
possibla  inmtairment  of  transportation 
facilities  during  the  war. 

In  North  Hempstead  v.  Public  Serv- 
ice Corp.  (1919)  107  Misc.  19,  176  N. 
Y.  Supp.  621,  afllirmed  upon  opinion  be- 
low  in  —  App.  Div,  — ,  182  N.  Y.  Snpp. 
964,  the  action  was  brought  to  recovw 
damages  for  the  nonperfomance  ot 
a  contract  whereby  the  plaintiff  town 
had  granted  to  Uie  defendant  the  right 
to  operate  gas  mains  along  public 
highways,  and  in  public  places  in  the 
town.  The  defendant  pleaded  impos- 
sibility of  performance  becaas^  owing 
to  the  existence  of  a  state  of  war  with 
Germaay,  the  United  States  had  taken 
eo^trol  of  and  supervision  over  the 
distribution  of  steel  and  pipe,  and  the 
defendant  had  been  unable  to  procure 
pipe  for  laying  In  the  town,  aa-  re- 
quired by  the  contract.  It  was  held 
that  the  defendant  could  not  avail  it- 
self of  this  defense,  saying:  *'It  may 
be  conceded  that  the  rules  and  regula- 
tions of  the  War  Industries  Board 
greatly  increased  the  difficulty,  and 
probably  the  expense,  of  securing 
pipe,  but  the.  difficulty  so  created 
stands  in  no  other  or  different  cate- 
gory than  if  created  by  any  other 
cause  or  i^nforeseen  contingency,  such 
aa  scarcity  of  labor,  strikes,  increaBed 
taxation,  or  demands  in  excess  of  the 
supply.  The  contrqlling  consideration 
is  that  nether  the  ac^niatiOD  nor  the 
use  of  the  pipe  for  the  purpose  of  ful- 
filling the  obUgation  assumed  by  the 
defendant  was  furhidden  or  rendered 
illegal  by  any  act  of  '^e  law.'  Oflkial 
action  increased  the  difficulty  of  per- 
formance, but  imposed  thereon  no 
taint  of  illegality,  and  I  am  of  the 
opinion  that  none  of  the  cases  hold 
that  performance  is  excused  by  such 
a  situation  as  is  disclosed  in  this  case. 
On  the  contrary,  it  has  been  held  that 
increased  diffleulty  and  exprase  of  per- 
formance, occasioned  by  a  law  enact- 
ed after  the  execution  of  a  contract, 
never  excuses  performance.'* 

In  Norfolk  &  W.  R.  Co.  v.  Public 
Service  Commission  (1918)  82  W.  Va. 
40S,  8  A.L.R.  166,  P.UJt.  1918E,  737. 
96  8.  E.  62,  the  court  refused  to  sus- 
pend an  order  of  the  Public  Service 


ComniiBSion  requiring  a  railroad  com- 
pany to  famish  shipping  facilities  to 
a  coal  mining  company  on  the  ground 
that  it  was  not  shown  that  the  exigen- 
cies of  war  disabled  the  railroad  com- 
pany from  the  performance  of  its  du- 
ty in  this  respect.  It  was  said :  "The 
argum«it  is  further  made  by  the  rail- 
way company  that  at  this  time  its  ener- 
gies are  fttl^  required  to  meet  the  ex- 
traordinary demands  made  upon  it  be- 
cause of  the  present  state  of  war;  that 
all  of  its  resources  in  the  way  of  steel 
rails,  ties,  and  switches  are  needed  for 
this  purpose,  and  that  it  should  not 
be  required  to  furnish  facilities  to  any 
shipper  other  than  those  already  hav- 
ing such  facilities,  for  the  reason  that 
to  do  so  might  require  of  it  additional 
equipment,  or  additional  work  for  its 
trains  or  crews,  without  producing  any 
additional  freight.  As  before  stated, 
the  granting  of  the  facilities  asked 
for  here  does  not  make  any  requisi- 
.tlon  upon  the  material  resources  of 
the  railway  company.  It  does  not  re- 
quire the  expenditure  of  one  cent  by 
it,  and  It  does  not  show  how  the  grant- 
ing of  the  facilities  asked  for  this 
shipper  would  Increase  its  work  so  as 
to  fflnbarrasB  it  in  complying  with  its 
public  doty.  In  the  absence  of  such 
a  showing  we  woiUd  not  he  justifled- 
in  saying  that  this  shipper  should  not 
be  granted  the  faeilities  enjoyed  by 
other  ahippers  of  coal.  If  it  should 
tuin  out,  fn  the  operation  of  this 
switch  connection  for  ^e  bnsiness  of 
the  Trace  Company,  tbat  an  nadoe 
burden  is  Imposed  upon  the  railway 
company,  and  that  its  operations  are 
crippled,  and  it  is  hindered  and  de- 
layed in  performing  its  paramount 
duty  to  the  government,  upon  i^pre- 
sentatlon  of  such  condition  to  the 
Director  General  of  Railroads,  he  has 
ample  power  to  give  the  railway  com- 
pany relief,  and  we  do  not  doubt  that, 
upon  a  showing  of  that  character  be- 
ing mad^  BUch  relief  will  be  prompt- 
ly afforded." 

In  Boret  v.  L.  Vogelstein  &  Co. 
(1919)  188  App.  Div.  605,  177  N.  Y. 
Supp.  402,  It  appeared  that  the  par- 
ties entered  into  an  agreement  for  the 
sale  and  purchase  of  copper,  the  pur- 
chase price  to  be  arrived  at  by  averag- 
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ing  the  quotations  of  prices  as 
published  in  a  trade  joumat.  Subse- 
quently the  United  States  entered  the 
European  War,  and  the  price  of  the 
material  in  question  was  fixed  by  the 
government.  The  parties  submitted 
to  the  court  on  an  agreed  statement 
of  facts  the  question  whether  the 
contract  was  rendered  null  and  void 
by  reason  of  the  conditions  created  by 
the  action  of  the  United  States  govern- 
ment. Holding  that  the  contract  was 
valid  and  enforceable,  the  court  said: 
"The  contract  did  not  fix  a  price.  It 
clearly  expressed  the  intention  of  the 
parties  that  the  copper  was  to  be  paid 
for  at  the  prevailing  market  price  at 
the  time  of  the  various  deliveries.  The 
contract  was  entered  into  after  all  the 
great  powers  except  the  United  States 
had  become  involved  in  the  war  with 
Germany.  It  was  to  extend  eight 
years.  The  parties  must  have  contem- 
plated that  unusual  and  abnormal 
mirket  conditions  would  be  occasioned 
by  the  war,  and  that  there  was  a  pos- 
sibility of  the  United  States  becoming 
involved,  and  that  the  performance  of 
the  contract  might  have  been  rendered 
difficult  or  burdensome.  Parties  can- 
not be  relieved  from  the  performance 
•of  their  coutractiv  merely  for  those 
nMODs^  but  only  where,  by  acts  el 
law,  the  performance  thereof  has  be- 
come impoaaible  or  illegaL" 

In  Meyer  v.  Strilivan  (1919)  —  CaL 
App.  —  181  Pac.  847,  it  appeared  that 
the  defendants  contracted  to  deliver  a 
cargo  of  wheat  to  the  plaintiffs  "f.  o.  b. 
Kosmos  steamer  at  Seattle."  Subse- 
quently, owing  to  the  war  conditions, 
the  Kosmos  line  canceled  their  sailing 
schedule,  and  the  defendants  refused 
to  deliver  the  wheat,  on  the  ground 
that  no  Kosmos  steamer  was  available 
at  Seattle  on  which  the  wheat  could 
be  loaded,  imd  therefore  that  the  con- 
tracts were  canceled.  Afiirmtng  a 
judgment  for  the  plaintiffs  for  breach 
of  contract,  the  court  said:  "Defend- 
ants contend  that  both  buyers  and 
sellers  were  excused  from  performance 
of  the  contracts,  by  reason  of  the  fact 
that  war  conditions  rendered  the  con- 
templated means  of  performance  un- 
available; that  is,  because  It  was  Im- 
possible to  furnish  a  Kosmos  steamer, 


both  paities  were  released  from 
liability  in  the  matter.  We  cannot 
agree  with  such  contention.  It  is  ad- 
mitted that  the  plaintiffs  were  at  all 
times  ready,  willing,  and  able,  and  at- 
tempted, to  perform  their  part  of  fb« 
contract.  There  is  no  showing  but 
that  defendants  were  fully  able  to  de- 
liver the  wheat  contracted  for,  and  as 
directed  by  the  plaintiffs,  at  the  place 
designated.** 

In  Salembier,  L.  ft  Co.  v.  Mor^ 
Adams  Mfg.  Co.  (1919)  178  N.  Y.  Supp. 
607,  it  appeared  that  the  defendant 
contracted  to  sell  and  deliver  to  the 
plaintiff  woolen  goods,  which  it  fail«d 
to  do.  It  was  alleged  in  an  afltdavit 
for  an  attachment  that  after  it  becsioe 
evident  that  the  defendant  was  not 
going  to  perform  its  contract,  the 
plaintiff  attempted  to  obtain  the  ma- 
terial elsewhere,  but  found  that  prac- 
tically the  entire  woolen  goods  supply 
of  the  United  States  had  been  pre- 
empted by  the  government,  and  !t  was 
impossible  to  obtain  the  material.  The 
defendant  claimed  that  this  statement 
showed  the  impossibility  of  perform- 
ance on  its  part  The  court  held  that 
this  was  an  unwarranted  construction 
of  the  words  used,  since  there  was 
nothing  in  the  statement  to  warrant 
the  conclusion  that  the  defendant 
could  not  have  performed  had  it  takes 
proper  preparatory  steps  in  season. 

In  The  Eros  (1916)  241  Fed.  186. 
affirmed  tb  (1918)  ICS  G.  C.  A.  296, 261 
Fed.  45.  it  appeared  that  the  libellant, 
an  American  citizat,  chartered  a  yacht 
Of  a  citizen  of  France,  and  under  the 
provisions  of  the  agreement,  the  yacht 
proceeded  to  New  York,  where  it  was 
when  the  European  War  broke  out 
After  extended  and  unsatisfactory 
negotiations  between  the  libellant  and 
the  master  of  the  yacht,  the  latter,  act- 
ing on  instructions  from  the  owner. 
Informed  the  libellant  that  *Hhe  whole 
thing  is  off,**  whereupon  the  UbeUast 
treated  the  contract  as  broken,  and 
subsequently  libeled  the  yacht  for 
breach  of  the  charter  party.  Render- 
ing a  decree  for  the  libellant.  the  coart 
said:  "It  Is  clear  that  Baron  De 
Rothschild's  attitude  constituted  a 
breach  of  the  charter  party  by  him. 
unless  it  was  legally  justified  or  es* 
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oa»ed  binder  tHe  ciraumstanees.  By 
M»  «i9re88  terms  tlw  afreement  was 
to  t>«  construed  according  to  English 
lav.  Under  that  law,  as  under  our 
owup  the  Ba»B  De  Rothschild's  obli- 
galiioB  te  supply  and  maintain  a  crew, 
and  to  send  the  yacht  wherever  the 
charterer  wished  to  go  within  the 
limits  prescribed,  was  absolute.  The 
outtflrei^  of  war  between  France  and 
other  powers  in  no  way  relieved  him 
ef  Uiat  obligation.  It  did  not  justi^ 
his  refbsal  to.  pennit  the  yacht  to  go 
ooftaide  the  territorial  waters  of  tiie 
United  States,  although  performance 
may  have  been  rendered  more  hazard- 
ous." 

In,  Wolf  V.  Park  &  Tilford  (1919) 
176  N.  t.  Supp.  768,  an  action  by  the 
parchsiser  of  goods  for  the  failure  of 
the  seller  to  deliver  the  same,  the  sell- 
er was  permitted  to  offer  in  evidence 
the  various  Federal  orders  concerning 
an.  embargo  on  domestic  freight  which 
prevented  interstate  shipments  during 
the  period  covering  the  time  of  de- 
livery. Although  it  did  not  expressly 
so  appear,  the  embargo  was  presum- 
ably laid  as  the  result  of  war  condi- 
tions. The  court  held  that  the  admis- 
sion of  the  evidence  was  error,  as  the 
FiMeral  embargo  was  no  defense  to  the 
action. 

Mlffht  C*  rsmim*  jper/omumoe  after 
panmHtm  of  i/ovemmemtal  itUerS^r- 
esuw. 

It  will  be  noted  that  in  the  r^rted 
case  (BaooEB  Tool  Uiu  Co.  v.  Hy- 
ouuLic  Gbabs  Co.  ante,  1507)  it  is  held 
that  the  seHer  of  goods,  who,  by  rea- 
son of  governmental  requirements,  has 
been  unable  to  make  ddivery  within 
the  time  provided  for  by  the  contract, 
cannot  compel  the  buyer  to  take  de- 
livery  after  the  expiration  of  such  pe- 
riod. 

In  Stamparo  SGii£  &  Supply  Co.  v. 

BAI/rmOBE  E^NAMEL.   &   NOVELTY  CO. 

(herewith  Tep«ffted)  ante,  1502,  it  is 
held  that  a  seller  of  goods  was  not  re- 
lieved from  the  consequences  of  non- 
compliance with  his  conia^ct  to  make 
pfonpt  MBvery  by  the  fact  that  it  was 
•ccaahHtad  by  an-  embargo  on  ship- 
flMoto  imposed  by  the  United  Stetes 
lovemment;  while  in- control  of. the 
rallroada. 

9  A.L.R.— 96. 


It  has  been  held,  however,  that  the 
buyer  is  under  obligation  to  accept 
goods  after  the  time  fixed  for  their 
delivery  where  the  order  therefor  was 
taken  "subject  to  war  hazards  and  to 
delays  dne  to  government  action  over 
whidb  the  seller  has  no  contarol.**  Bar- 
ish  V.  Brander  (1920)  180  N.  Y.  Supp. 
447. 

if/.  Bffeet  of  provMoM  In  oottAwt  mw- 
pending  or  exeuaing  performance  <n 
certain  eenttnffeneiea. 

«.  Am  exehuUng  doctrine  ef  eommereiai 
fruetraUon. 

(Supplementing  annotation  in  3 
A.L.R.  p.  41.) 

In  Pacific  Phosphate  Co.  v.  Empire 
Transport  Co.  (1920)  36  Times  L.  R. 
(Eng.)  760,  it  was  held  that  a  con- 
tract to  provide  tonnage  for  the  car- 
riage of  phosphate  between  certain 
points  during  a  stated  period  was  dis- 
solved by  the  change  in  circumstances 
occasioned  by  the  war,  although  it 
provided  that  "in  the  event  of  a  war 
in  which  Great  Britain  is  engaged,  and 
which  is  likely  to  affect  the  safety  of 
the  steamers  or  their  cargoes,  ship- 
ments may,  at  the  option  of  either  par- 
ty, be  snspended  until  the  termination 
of  the  war,  and  the  period  of  such  sus- 
pension shall  be  added  on  to  the  end 
of  the  contract  period,"  as  the  parties, 
in  entering  into  their  contract,  never 
contemplated  such  a  war  as  had  ac- 
tually happened,  or  its  coneequences. 

■  b,  Ae  oeveHng  Httiation  eeeaetened  by 

ttar. 

1.  In  charter  ptirtlee  or  Wla  of  lading. 

(Supplementing  annotation  in  8 
A.L.R.  p.  48.) 

In  The  Claveresk  (1920)  264  Fed. 
276,  it  is  held  that  an  order  given  hy 
the  British  admiralty  to  the  owner,  re- 
quiring him  on  a  day  certain  to  place 
his  vessel,  then  in  foreign  waters,  at 
the  service  of  admiralty  agents,  ^ere 
to  remain  for  an  indefinite  period,  was 
a  restraint  of  princes,  within  the  ex- 
ception clause  of  the  charter  party. 

The  owners  of  a  British  vessel  are 
entitled  to  rely  upon  the  "restraint  of 
princes"  clause  in  the  charttf,  not- 
withstanding the  commandeering  of 
the  vessel  by  the  British  government 
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took  place,  while  the  vessel  waa  in  an 
Italian  harbor,  since,  while  technical- 
ly the  irovermnent  might  not  have  been 
able,  to  enforce  its  decrees  and  «rders 
{IS  long  as  the  ship  remained  in  har- 
bor, it  might  have  been  immediataiy 
seised  and  taken  upon  reaching  the 
high  aeas.  The  Frankmere  (1920) 
262  Fed.  819. 

In  Aktieselskabet  Olivebank  v. 
Dansk  Svovlsyre  Fabrik  11919]  2  K.  B. 
(Eng.)  162,  120  L.  T.  N.  S.  629,  88  L. 
J.  K.  B.  N.  S.  745,  35  Times  L.  R.  373, 
24  Com.  Caa.  178,  it  appears  that  by 
the  terms  of  a  charter  party  the  plain- 
tiffs' vessel  was  to  proceed  with  a  car- 
go of  nitrate  to  one  of  several  ports 
in  the  United  Kingdom  for  orders  to 
discharge  the  cargo  at  a  safe  port  in 
the  United  Kingdom  or  one  of  several 
named  ports  in  Denmark.  The  vessel, 
on  arriving  at  one  of  the  ports  in  the 
United  Kingdom,  was  ordered  by  the 
defendants  to-  a  Danish  port,  which 
had'become  an  impossible  port,  owing 
to  the  fact,  known  to  the  defendants, 
that  the  further  importation  of  nitrate 
into  Denmark  had  been  prohibited  by 
the  British  government.  The  master 
thereupon  discharged  the  cargo  in  the 
United  Kingdom.  In  an  action  i^ainst 
the  defendants  for  freight  it  is  h^ 
that  the  defendants  were  not  entitled 
to  claim  that  the  venture  had  failed 
under  a  "restraint  of  princes"  clause  in 
the  charter  party^  but  were  liable  for 
the  fl^lght  under  an  implied  term  of 
the  contract  to  the  effect  that  the  de- 
fendants should  order  the  vessel  'to  a 
possible  port,  and  so  give  the  plain- 
tiffs an  opportunity  of  earning  freight 

In  South  Atlantic  S.  S.  line  v.  Lon- 
don-Savannah Naval  Stores  Co.  (1918) 
166  C.  C.  A.  476,  2SS  Fed.  806,  it  ap- 
peared that  a  steamship  line*  before 
the  outbreak  of  war,  agreed  to  furnish 
freight  room  for  the  carriage  of  naval 
stores  from  Florida  to  England.  The 
contract  contained  a  provision  that  it 
was  subject  to  the  conditions  con- 
tained in  the  bill  of  lading,  and  the 
bill  gave  the  carrier  the  liberty  to  call 
at  any  port  or  ports,  in  or  out  of  the 
customary  fonte.  After  the  outibMidc 
of  war,  the  steamship  company  ten- 
dered a  ship,  reserving  the  right  to 
forward  the  cargo  by  way  of  a  con- 


tinental 9arU  under  the  pBovision  in 
the  bill  of  .l«fdincv  huti>w«hH9errrB- 
fused  unless  the  trip  was  made  di- 
rect to  the  British  Isles,  as  the  enst- 
ing-  war  conditions  increased  the  risk 
of  loss  of  the  cargo  in  sUp^ng  by  mmy 
Qt  a  cotttuientBl  port.  The  coart  kald 
that  the  demand  of  the  shipper  -that 
the  carrier  forego  the  right  i^cfa  the 
contract  reserved  to  it,  of  soinc  by 
way  of  a  continental  port,  was  unwar- 
ranted, and  the  shipper  could  met  re- 
cover for  the  failure  of  the  carrier  to 
perform  the  comtract.  - 

2.  in  mntracta  of  sale.  "' 

(Supplementing  annotation,  in  .  3 
A.LJI.  p.  48.) 

In  Atlantic  Steel  Go.  v.  R.  0.  Camp- 
bell Goal  Co.  .(1919)  262  Fed.  >55,  it 
was  held  that  a  provision  in  a  contract 
for  the  sale  of  a  quantity  of  coal,  to 
be  delivered  fropi  time  to  time  durjuiR 
a  stated  period,  at  the  rate  of.  1,000 
tons  per  month,  that  *'if  the  mines 
from  which  this  coal  is  to  be  shipped 
are  unable  to  operate  by  reason  of 
mining  troubles,  or  on  account  of  other 
causes  beyond  their  immediate  control, 
the  first  party  ia  not  to  be  liable  for 
failure  to  make  shipments  during  said 
period/'  operated  to  exonerate  the  seU- 
er  from  liability  to  make  shipments 
during  the  period  while  the  output  &f 
the  mine  was  under  the  c<»rtrol  of  the 
Federal  Fuel  Administration,  the  court 
saying:  "While  in  a  certain  sense  the 
mines-did  dperate,  the^  did  not  opeirate 
under  tfhe  control  of  f3ie  defendant, 
nor  Vfks  it  able  to  avail  itself  of  their 
operation  in  the  discharge  of  its  con- 
tracts. It  may  fairly  be  said  that 
within  the  meaning  of  these  partira. 
on  account  of  causes  byroad  defend- 
Mit^s  control,  it  could  not  opeirate  its 
mine  for  the  purpose  of  meeting  the 
shipments  due  during  the  period  of 
Federal  control,  and  Uiat  the  rti^ta- 
tion  that  it  should  nei  be  liable  for 
the  failure  to  mhke  «lei|imeiit  (a  to  be 
applied." 

In  Roessler  &  H.  Gbemicnl  Co.  v. 
Standard  Silk  Dyeing  Oo.  (1»1B»  166 
C.  G.  A.  228, 264  Fed.  TTT,  tiM  qvHtton 
at  issue  was  tlMeoBstmotlBn  of  a  pn- 
Tlsion  in  a  coaCraet-  of  safa^  pnspsst- 
ing  to  wsnermte  the  seller  firom  diabtt- 
ity  for  damage  or  delay  occasioned  by 
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wav)  -as'affeclM  hgr  tke.  ofansmlfltaxice 
that  the  contract  waa  entaved  into  aift- 
cr  the  outbreak-  of  the  war.  It  ap- 
peared that  1^  parties  entered  into 
an  agreesient  in  January,  1916,  by 
-aAieh  the  defendant  was  to  driver  to 
the  plaintiff  a  qtiaati^  of  pmssiate  of 
soda  hi  equal  inetalments  during  tiie 
year  1916.  The  contvaet  contained  the 
follewiBff  proTieion:  '^Sellers  not  lia- 
ble .  . '  .  for  loama  or  danniffe  or 
detaya  due.  to  causes  beyond  their  een- 
trol,  iaolndlnsr  .  .  .  war  or  inaar- 
rection."  The  defmduit  delivered  ac- 
craing  instalments  under  the  contract 
until  Muvh  30.  1916,  when  it  had  no- 
tice of  an  order  in  council,  dated 
March  16th,  of  the  British  gorem- 
meht)  reqniring  its  tend  and  naval 
forces  to'  prevent  any  goods  whatever 
reaching  Germany.  This  order  was 
enforced  against  the  protests  of  the 
government  of  the  United  States,  with 
•  the  result  that  there  were  no  general 
importations  of  prusBiate  of  soda  after 
that  date.  The  defendant  failed  to  de- 
liver any  prussiate  qf  soda  to  the 
plaintiflF  after  May,  1916,  and  an  action 
for  breach  of  contract  resulted.  The 
district  judge  gave  judgnmt  for  the 
plaintiff,  holding  that  the  proviso  in 
the  contract  rts  to  losses  by  war  had 
no  appHcatiOM.  The  elrcnit  court  of 
appeals  reveraed  the  jvidgmtmt,  saying: 
"The  question  involved  is  one  of  law, 
viz.,  whether  the  facts  found  hy  the 
district  Judge  sustain  his  conclusion 
of  law,  which  was  that  the  exception 
of  losses  due  to  war  does  not  apply  at 
all.  His  view  was  that,  as  the  war 
between  Germany  and  England  existed 
when  .the  contract  was  made,  the  par- 
ties must  have  intended  rdief  in  some 
futars  war  in  which  the  United  States 
should  be  involved.  We  cannot  acree 
to  this.  The  exception  was  not  of  war* 
bjut  of  losses  or  damage  or  delays  due 
to  vrax.  EUnbargoes  or  restraints  com- 
ing from  the  United  States  would  be  a 
defense,  whether  excepted  or  not.  In 
our  op{ni<m  the  exception  applied  as 
much  to  the  existing  war  between  Ger- 
juany  and-  England  as  to  any  war 
which  might  subsequently  arise  and 
cause  sueb  damage,  losses^  or  delays, 
whether  the  United  States  was  a  par- 
ty to  it  or  net  It  was  evidently  more 


hoaportaiit  and  ap^iipriate  to.  the  ex- 
isting war  th^n  to  wars  that  might 
subsequently  arise.  This  particular 
war  had  continued  for  over  five  months 
when  the  contract  was  made,  and  for 
all  that  time  and  for  three  months  lat- 
er the  defendant  had  been  importing 
enough  prussiate  of  soda  from  6er* 
many  to  satis^  its  ojatstanding  cen- 
tracts  as  they  accrued.  Both  parties, 
of  course,  must  be  held  to  have  had 
notice  of  the  possibility  of  embargoes 
and  restraints,  and  tiie  exception  was 
intended  to  cover  just  such  possibili- 
ties. No  one  could  have  anticipated 
that  this  British  order  in  council 
would  be  proeUimed,  and  it  was  this 
change  of  condition  that  caused  the 
loss.'' 

A  similar  question  was  raised  in 
Arkell  &  Douglas  v.  N.  H.  Borenstein 
&  Sons  (1919)  188  App.  Div.  168,  176 
N.  Y.  Supp.  681,  an  action  to  recover 
the  purchase  price  of  a  quantity  of 
straw  hats  sold  to  the  defendant  by 
the  plaintiff,  wljerein  the  defendant 
countercf aimed  for  damages  for  the 
.  nondelivery  of  .bats  by  the  plaintiff 
under  other  contracts.  The  plaintiff,  . 
in  its  reply,  alleged  that  the  hats  in 
question  wera  manufactured  in.  Italy 
and  that  it  was  in^iossible  to  furnish 
.the  hats,  owin^  to  coniditions  which 
obtained  in  Italy  at  the  time  the  de- 
liverifts  were  to  be  made,  which  con- 
ditions were  the  direct  result  of  the' 
war  wit4i  Austria,  in  which  Italy  was 
then  engaged.  The  cootnacte  for  the 
delivery  of  the  hats  each  contained 
the  following  stiputation:  "This  eon- 
traot  is  contiiigent  upon  strikes,  floods, 
riots,  war,  rebelli<m,  and  all  other  con- 
tingencies unavoidable  or  beyond  our 
control."  The  court  held  that  since 
war  between  Italy  and  Austria  was  de- 
clared several  months  prior  to  the  ex- 
ecution of  the  contracts,  it  was  ap- 
parent that  the  mere  fact  that  a  state 
of  war  existed  was  no  defense;  that 
the  burden  clearly  rested  on  the  plain- 
tiff to  show  Chat  it  was  actually  pre- 
vented from  performing  its  contract 
by  conditions  over  which  it  had  no  con- 
trol, and  which  resulted  from  the 
causes  set  forth  in  the  contracts;  and 
that  while  Utere  was  soma  evidence 
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tending  to  show  that  the  conditiouB 
otatehuBC  in  Italy  at  the  time  made 
the  manafactnre  of  the  hats  in  ques- 
tion diflScult,  such  evidence  was  not 
sufficient  to  sustain  the  burden  cast 
on  the  plaintiff. 

In  Comptoir  Commercial  Anversois 
T.  Power,  Son  &  Co.  [1920]  1  K.  B. 
(Eng.)  868,  36  Times  L.  R.  101,  a 
clause  in  a  contract  for  the  sale  of 
wheat  for  export,  that  "in  case  of  pro- 
hibition of  export,  force  majeure, 
blockade,  or  hostilities  preventing 
shipment,  this  contract  or  any  unful- 
filled part  thereof  shall  be  at  an  ^d," 
was  held  not  to  operate  to  exonerate 
the  seller,  who,  owing  to  the  outbreak 
of  war,  w«8  unable  to  insure  against 
war  risks,  and  consequently  to  sell 
the  exchange. 


In  Davison  Oiemieal  Co.  v.  Baugh 
Chemical  Co.  (1919)  Hd.  — ,  106 
Atl.  269,  it  was  held  that  the  fact  that, 

because  of  the  existence  of  war,  a 
manufacturer  may  realize  greatly  ad- 
vanced prices,  is  not  within  a  clause 
of  a  contract  to  the  effect  t^at  *S<rar 
or  other  uncontrollahle  causes  render- 
ing buyers  unable  to  receive  or  sellers 
to  deliver"  shall  make  the  'Contract  in- 
operative. Therefore,  a  manufacturer 
under  contract  to  deliver  a  certain 
quantity,  who  subsequently  makes  war 
contracts  in  excess  of  his  output,  is 
not  entitled  to  require  ibs  buyer  under 
the  original  contract  to  receive  in  full 
performance  a  quantity  ascertained  by 
prorating,  which  is  less  than ,  that 
called  for  by  the  contract 

B.  C  B. 


PEOPLE  OF  THE  STATE  OF  lULINOIS 

V. 

JAKE  SANTOW  et  al.,  Plffs.  in  Err. 

iUiMOia  Supreme  Court  — Juns  le,  1990* 
(293  lU.  430,  127  N.  E.  671.) 

f  False  pretenses  —  UabUity  for  swindlinsr  —  conidence  game. 

1.  There  may  be  swindling  in  a  business  transaction  without  the  person 
who  is  responsible  for  the  swindling  bein^  guilty  of  operating  the  confi- 
dence game. 

iSee  note  on  this  ^sUon  beginning  on  page  1527.] 
—what  necessary  to  convict  of  con-    fraudulent  misrepresentations,  or  pre- 


fidencegasM. 

2.  To  render  one  guilty  of  obtaining 
money  by  the  confidence  game  he  must 
be  shown  to  have  secured  the  confidence 
of  the  «miplaining  witness,  and  therein 
defrauded  or  attempted  to  defraud  him 
of  his  money  by  false  statements. 


tenses. 

[See  11  R.  C.  L.  839.] 

-7-  misrepresentations  of  identity. 

S.  Persons  who  sell  a  carload  of  mill 
refuse  as  scrap  rags  are  not  guilty  of 
operating  the  confidence  game  if  they 
merely  misrepresented '  their  identity 
and  relationship. 


Error  to  the  Circuit  Court  for  Stephenson  County  (Heard,  J.)  to- re- 
view a  judgment  convicting  defendants  of  attempting  to  obtain  money  by 
means  of  the  confidence  game.    Reversed.  ■  ' 

The  facts  are  stated  in  the  opinion  of  the  court. 


Mr.  Douglas  Pattison  for  plaintiffs 
in  error. 

Messrs.  Edward  J.  Bnindage,  Attor- 
ney General,  George  C.  Dixon,  Assist- 
ant. Attorney  General,  and  Charles  H. 
Green,  for  the  People: 

If  A  takes  advantage  of  the  confi- 


dence reposed  in  him  by  B,  and  thereby 
defrauds  B  of  his  property  by  a  swin- 
dling scheme,  it  is  immaterial  that  the 
ischeme  took'  the  fbrm  of  a  business 
transaction,  or'  a  bitten  contract  be- 
tween the  parties. 
People  V.  Bestsche,  266  111.  272.  106 
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N.  E.  828,  Ann.  Cas.  1916A,  729;  Peo^ 
pie  V.  Poindexter,  243  111.  68,  90  K.  E. 
261;  Vwple  V.  Depew.  237  111.  674,  86 
N.  E.  1090;  Ghilson  t.  People,  224  lit. 
536,  79  N.  E.  934;  Hughes  v.  People, 
223  III.  417.  79.N.  E.  137. 

While  it  is  necessary,  in  a  confidence- 
game  prosecution,  to  prove  the  falsity 
of  representations  made  to  induce  the 
victim  to  part  with  hia  money,  in  order 
to  estabh'^h  the  corpus  delicti  of  the 
crime,  yet  it  is  not  necessary  to  prove 
such  fact  by  direct  evidence,  aiul  it  is 
sufficient  if  the.  circumstances  proved 
fully  warrant  the  jury  in  believing  such 
representati(»iB  were  false,  and  no  at- 
tempt is  made  by  the  accused  to  explain 
themi 

•People  v.  Strosnider,  264  III.  434. 106 
N.  E.  229. 

A  check  in  the  hands  of  the  maker  is 
not  property. 

People  V.  Warfield.  261  XU.  293,  103 
N.  E.  979. 

Carter,  J.,  delivered  the  opinion  of 
the  court : 

Plaintiffs  in  error,  Jake  Santow 
and  M.  Weijaberg,  w«re  indicted, 
tried,  and  found  guilty  in  the  circuit 
court  of  Stephenson  county  of  at- 
tempting to  obtain  money  by  means 
of  the  ctmfidence  game,  and  were 
sentenced  to  the  penitentiary.  This 
writ  of  error  was  thai  sued  out. 

Joe  Warsawsky  operated  a  junk 
business  in  Freeport,  Illinois,  under 
the  name  of  Freeport  Iron  &  Metal 
Company,  not  incorporated.  Octo- 
ber 4,  1918,  plaintiffs  in  error  came 
and  loitered  about  the  gate  in  front 
of  his  place  of  business,  and  after 
some  preliminary  conversation  they 
announced  to  Warsawsky  that  they 
were  market  peddlers  at  Mar«ngo, 
Ulinois,  and  also,  when  that  busi- 
ness wafl  dull,  peddled  junk  gathered 
in  and  about  Marengo;  that  they 
had  some  rags,  iron,  and  paper 
which  they  would  like  to  sell  to  War- 
sawsky, stating  that  they  had  been 
"skinned"  or  treated  badly  a  couple 
of  times  before  by  dealers  in  other 
cities,  and  had  been  advised  by  an 
acquaintance  in  Chicago  that  War- 
sawsky would  give  them  a  square 
deal.  Warsawsky  oifered  them  $4 
a  hundred  for  the  rags  they  claimed 
they  had  at  Marengo.  They  left 
for  a  bridt  time,  and  then  came  back 
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and  said  they  would  sell' the  rags  £air 
$4.26  a  hundred  and  the  otiier  junk 
(iron  and  paper)  at  the  prices 
originally  fixed  by  Warsawsky. 
They  also  said  that,  being  poor  men, 
they  would  like  to  arrange  with'  the 
pnridiaser  to  receive  three  quacters 
of  the  amount  in  cash  when  tfa«  bill 
of  lading  was'  presented  to  War- 
sawsky for  the  rags.  It  was  agreed 
that  these  rags  were  to  be  shipi>ed 
as  directed  by  Warsawsky,  and 
thereafter  one  of  the  plaint^s  in 
error  would  bring  him  the  bill  of 
lading  and  receive  three  fourths  of 
the  agreed  price  ia  cash.  The  testi* 
mony  shows  that  two  or  three  days 
thereafter  one  of  the  plaintifiEs  in 
error  telephoned  to  Warsawsky,  ask- 
ing where  the  rags  were  to  be  sent 
and  was  told  to  send  them  to  a  firm 
in  Chicago,  and  Santow,  who  was 
doing  the  talking  an  the  telephone, 
said  he  would  be  up  on  the  next 
train  with  the  bill  of  lading.  In 
accordance  with  that  statement  he 
went  to  Fre^ort  the  same  day,  and 
left  the  bill  of  lading  with  Warsaw- 
sky. The  bill  of  lading,  instead  of 
being  for  "mixed  rags"  as  the  testi- 
mony tends  to  show  was  the  agree- 
ment, Irilled  them  as  "scrap  rags." 
Warsawsky  figured  up  t)ie  amount 
due  under  the  contract,  and  gave 
Siintow  a  check  for  three  fourths,  or 
$796.60,  which  Santow  took  to  the 
Stephenson  County  Bank,  upon 
which  it  was  drawn,  and  indorsed 
it,  and  obtained  in  its  place,  a  draft 
on  the  First  National  Bank  of 
Chicago.  Shortly  after  Santow  left, 
Warsawsky,  noticing  that  there  was 
no  stencil  weight  by  the  railroad 
company  marked  on  the  bill  of  lad- 
ing, went  to  the  railroad  office  to  see 
if  it  had  railroad  scales,  and  then 
went  to  Marengo  the  following 
morning  to  see  the  car  of  rags.  He 
found,  according  to  his  testimony, 
that  the  car  contained  "nothing  but 
a  lot  of  mill  refuse,  soaking  wet." 
He  testified  that  plaintiffs  to  error 
told  him  the  rags  were  gathered  in 
and  around  Marengo.  An  em- 
ployee, Saunders,  corroborated  his 
testimony  in  regard  to  the  conver- 
sation at  the  time  the  transaction 
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wftB  had  and  tfa«  contract  ^BteM 
into'^for  the  putefauke  of  t&e  ngb 
and  jnnk.  One  Lane,  who  was  with 
Saundeifs  when  the  car  was  opened, 
testified  for  the  state  that  they  ex- 
amined the  contents  of  the  car  and 
found  it  was  loaded  2  or  S  feet  Mgh 
on  bbth  sides  with  'Vet,  smo^, 
stringy  mill  refuse;""  that  the  con- 
tents consisted  of  bates  of  what  was 
called  in  the  rug  boainess  ''chop 

,  suey;"  that  "it  locdeed  like  mill 
strings,  partly  rags  and  some  kind' 
of  wood,  pieces  of  paper;  it  was 
good  and  wet,  .  .  .  just  as  it  came 
from  the  mill  waste."  Other  wit- 
nesses testified  to  the  same  effect. 
The  assistant  agent  of  the  North- 
western Railway  in  Chicago  stated 
that  after  the  car  had  been  received 
in  Chicago  its  contents  were  found 
to  be  **wet  refuse,  made  up  of  a 
whole  lot  of  material,"  and  he  was 
ordered  by  the  railroad  authorities 
to  dump  the  car,  as  they  could  not 
get  anything  for  its  contents  Some 
of  the  witnesses  for  plaintiffs  in 
error  testified  they  saw  the  contents 
of  this  car;  that  the  rags  were 
mixed  scrap  rags,  having  a  market 
value  of  about  3  cents  a  pound ;  that 
they  were  a  little  damp,  and  that 
»ome  of  the  material  was  mill  ref- 
use, but  not  all;  that  some  of  it  was 
what  might  bov  called  "scrap  rags.^ 
The  evidence  also  tends  to  show  that 
plaintiffs  in  error  represented  at  tite 
time  these  rags  were  sold  that  they 
were  country  mixed  rags,  and  that 
country  mixed  rags  are  such  as  are 
collected  by  ragpickers  going  from 
house  to  house  in  the  country  dis- 
tricts, and  included  all  kinds  of  rags 
that  would  be  gathered  under  such 
conditions.  The  weight  of  the  evi- 
dence shows  that  the  contents  of  the 
car  were  not  country  mixed  rags, 
but  scrap  rags,  which  would  be 
practically  worthless  in  the  market. 

The  evidence  shows  that  this  iden- 
tical car  of  rags  was  originally 
billed  from  Chicago  by  the  Chicago 

.  Metal  Refining  Company  to  B. 
Goodman  at  Marengo,  and  was  re- 
ceipted for  by  Santow  under  the 
name  of  J.  Steinberg;  that  he  also 
paid  the  freight  and  demurrage  on 
the  car;  that  Santow  Was  the  son  of 


ORTS,  ANNOTATED.         [9  AX.R. 

oa»  of  t&e  Owners  interested  In  the 
original  consignor  ccnnpany.  A  flc- 
titioas  name  was  given  by  plaintiiFs 
in  error  in  receipting  for  the  car, 
and  the  -  same  fictitious  name  was 
given  at  the  time  the  rags  were  sold 
to  Warsawsky.  The  testimony 
shows  that  the  plaintiff  in  error 
Weinberg  at  the  time  of  the  sale 
stated  to  Warsawsky  that'  the  otiier 
pluntiff  in  error  was  hia  son,  and 
that  the  reason  he  was  selling  every- 
thing out  was  that  hi?  boy  would 
soon  be  called  to  war, — expected  to 
be  called  in  two  or  three  weeks, — 
and  that  he  had  to  get  rid  of  every- 
thing before  the  son  went, '  and  ne 
gave  his  name  to  Warsawsky  a*  M. 
Steinberg.  The  check  made  "by 
Warsawsky  at  the  time  tbe  bill  of 
lading  was  presented  was  made  to 
M.  Steinberg,  and  likewise  the  draft 
that  was  given  by  the  Stephenson 
County  Bank,  and  ^<he  evidence 
shows  without  dispute  that  the 
plaintiffs  in  error  gave  these  same 
names  to  other  persons  with  wh6m 
they  were  comnmnicating  at  or 
about  the  time  of  this  transaction, 
while  their  names,  as  shown  by  the 
record,  are  M.  Weinberg  and  Jake 
Santow,  and  there  is  nothing  in  the 
recOTrd  to  show  that  the  two  plain- 
tiffs in  error  are  in  any  way  re- 
lated. 

Counsel  argue  that  the  evidence  is 
entirely  consistent  witlk  the  theoiy 
that  t^ie  transaction  was  a  mere 
business  one,  in  which  both  parties 
were  dealing  at  arm's  length  on  an 
equal  footing;  that  at  the  most  the 
only  thing  the  evidence  proves  is 
that  plaintiffs  in  error  misrepre- 
sented their  goods,  and  that  the  evi- 
dence fails  utterly  to  show  that  War^ 
sawsky  reposed  any  confidence  in 
plaintiffs  in  -error,  or  that  either 
party  had  any  special  confidence  in 
the  other.  In  order  to  find  plun- 
tiffs  in  etror  guilty  of  the  confidence 
game  as  defined  by  the  statute 
(Kurd's  Rev.  Stat.  1917,  chap.  38.  §§ 
98,  99),  proof  must  be  shown  tiiat 

by  the  use  of  false   

statements,  misrep-  ^ZtilS^^^^ 
resentations,       or  iSJSff'J?* 
pretenses  they  se- 
cured' the  confidence-  of  thfe  com- 
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pUdnhig  witness,  and  that,  having 
so  secured  such  confidence,  they  de- 
frauded him  or  attempted  to  de- 
-ateMutr  tmT  ir&ud  him,  of  his 
nrfHdiiBK-  money.  There  may 
be  swindhng  m  a 
business  t3*an8action  with^t  the 
person  who  is  responsible  for  th« 
swxndlinsr  b^^ng  guilty  of  openiting 
the  eonfldence  game.  A  swindling 
operation  does  not  constitute  a  con- 
fidence game  unless  the  element  of 
confidence  becomes  a  part  of  such 
swindling.  People  v.  Gallowich, 
283  III.  860, 119  N.  E.  283;  Juretich 
V.  People,  223  111.  484,  79  N.  E.  181. 
Tn  the  case  at  bar  there  is  little,  if 
any,  proof  tending  to  show  any  mis- 
representation made  by  the  plain- 
tins  in  error  to  the  complaining  wit- 
ness except  as  to  their  names,  and 
that  one  of  them  was  the  son  of  the 
other.  The  history  of  the  entire 
transaction  tends  strongly  to  show 
thai  the  plaintiffs  in  error  and  the 
complaining  witness  were  dealing  at 
arm's  length  and  on  equal  footing. 
There  is  no  evidence  tending  to 
show  that  because  of  false  repre- 
sentations of  any  swindling  oper- 
tion  the  comi^ahiing  witness  had 
been  induced  to  repose  confidence  in 
the  plaintiffs  in  error.  The  statute 
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relating  to  the  confidence  game- does 
not  apply  to  business  transactions 
between  parties  dealing  with  each 
other  on  equal  footing.  People  v. 
Turpin,  233  111.  462,  17  L.R.A. 
<N.S.>  276,  84  N.  E.  679.  To  justi- 
fy a  conviiftion  on  an  indictment  for 
the  confidence  game  it  is  not  sufB- 
cient  to  prove  the  defendant  guilty 
of  such  acts  and  fraudulent  prac* 
ttces  only  as  would  subject  him  to 
liability  in  a  civil  action.  Dorr  v. 
People,  223  111.  216,  81  N.  E.  8&1. 
Under  the  proper  construction  of 
the  confidence-game  statute,  as  here- 
tofore construed  by  this  court,  it 
^nnot  be  held  that  .^ui^,,^.. 
the  plaintiffs  m  •< 
error  were  guilty  of 
the  confidence  game. 

This  conclusion  makes  it  unnec- 
essary to  consider  or  decide  certain 
other  questions  raised  in  the  case. 
We  deem  it  proper,  however,  to  state 
that,  under  the  reasoning  of  this 
court  in  People  v.  Jordan,  292  111. 
614,  127  N.  E.  117,  the  third  in- 
struction given  on  b^ialf  of  the  peo- 
ple must  be  held  erroneous. 

The  Circuit  Court  erred  in  not 
setting  aside  the  verdict  for  want  of 
sufficient  evidence.  The  judgment 
of  that  court  is  therefore  reversed. 


ANNOTATION. 


Fabe  representalioiu  in  buMMM  tnuuactioa  as  within  statute  rdating  to 

"cmfidenoB 

The  holding  of  the  reported  case 
(PBOPLE  V.  Santow,  ante,  1624),  to  the 
effect  that  the  Illinois  statute  relating 
to  the  confidence  game  does  not  apply 
to  business  transactions  between  per- 
sons dealing  with  each  other  on  equal 
footing,  finds  support  in  three  earlier 
decisions  in  the  same  jurisdiction. 
Thus,  in  People  v.  Tarpin  (1908)  233 
IIL  452.  17  L.BA.(N.S.)  276,  84  N.  E. 
679,  it  was  held  that  the  statute  had 
no  application  to.  a  transaction  be- 
tween persons  technically  called  trad- 
ers, who  dealt  with  each  other  freely 
and  apparently  without  regard  to  the 
value  «f  the  property  involved,  but 
with  the  manifest  purpose  of.  acquir- 
ing it  with  the  view  <Kf  trading  it  in 


turn  to  someone  else.  The  court,  in 
Uiis  connection,  said:  "This  statute 
was  never  designed  to  apply  to  a  busi- 
ness transaction  between  parties  deal- 
ing on  an  equal  footing,  even  though 
one  of  them  may  believe  he  has  parted 
with  more  than  he  received."  So,  in 
People  V.  Conkrite  (1914)  266  III.  438, 
107  N.  E.  703,  it  was  held  that  the  fact 
that  a  partnership  business  did  not 
prove  as  profitable  as  a  person  who 
purchased  a  shafe  therein  had  been 
led  to  believe  it  would,  did  not  consti- 
tute the  sale  of  the  share  a  "confidence 
game." 

And  in  Lory  v.  People  (1907)  229 
UL  268,  82  N.  E.  261,  the  fact  that,  con- 
trary to  the  expectation  of  persons  en- 
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gaged  in  developing  a  gold  mine,  Che 
operation  of  the  mine  proved  to  be  a 
failure,  was  held  not  to  convert  a  sale 
of  the  mining  stock  iftto  a  c<nifid«nee 
e:ame,  where  all  the  representations  of 
fact  made  at  the  time  of  the  sale  were 
true,  although  accompanied  by  the 
expression  of  a  greatly  exaggerated 
opinion  as  to  the  possibilities  of  the 
mine,  there  being  nothing  to  show  that 
the  opinion  was  not  honestly  enter- 
tained, or  that  it  was  unrsasonable. 

However,  in  People  v.  Keyes  (1916) 
269  III  173,  109  N.  £.  684,  wherein  it 
appeared  that  the  defendant  had  en- 
tered into  contracts  of  partnership 
with  different  persons  for  the  purpose 
of  defrauding  them  of  money,  and 


with  rio  .intentiom  of  perfftm^nt  ttc 
contracts,  the  court,  in  tnstainiw  a 

conviction  of  obtaining  money  by 
means  of  the  confMence  game,  said: 
"There  is  no  basis  for  the  contention 
that  this  is  a  mere  breach  of  an  ordi- 
nary business  contract  honestly  en- 
tered into." 

An^  where  the  evidence  showed  that 
the  defendant  to<^  advantage  of  the 
confidemM  reposed  in  him  hy  tJie  com- 
^iaing  witness,  imd  thereby  d«£nMtd- 
ed  him  of  his  property  by  a  swindling 
scheme,  it  was  held  to  be  inunaterial 
that  the  scheme  took  the  form  of  a 
business  transaction.  See  People  v. 
Berteche  (1914)  265  UK  272,  106  N.  E. 
823,  Ann.  Caa.  1916A,  729.  W.  F.  F. 


T.  B.  ROBERTS,  Ext.,  etc,  Plflf.  in  Certiorari, 

V. 

A.  B.  VAUGHN,  Next  Friend  of  Robert  Sayers. 

Tennes»ee  Sv^areme  Court  — March,  IS,  1030* 
(—  Tenn.  — ,  219  S.  W.  10S4.)  • 

Infant  —  right  to  compensation  for  services. 

1.  The  next  friend  of-an  infant  may  be  compensated  for  personal  serv- 
ices rendered  in  performing  the  duties  which  are  necessary  to  the  gaeeesa 
of  the  infant  in  the  suit  in  which  he  represents  him.- 

[See  note  on  this  question  beginning  on  page  1537.] 

exi>enses  of  which  tiie  infant  is  liable. 

[See  14  B.  C.  L.  269.] 
— who  may  become  next  fH^id. 

6.  Anyone  willing  to  be  bound  for 
costs  can  become  next  friend  of  an 


con- 


Judgment  —  agreed  —  what 
eludes.  . 

2.  An  agreed  judgment  based  upon  a 
compromise  agreement  of  the  parties, 
one  of  whom  is  next  friend  of  an  in- 
fant, eliminates  all  questions  as  to  the 
authority  of  the  next  friend  to  bind  the 
infant  by  an  agreement  to  com]»*omi8e. 

AttiMiiey  and  client  —  bodtcc  of  fees. 

3.  Fees  of  counsel  for  an  infant, 
which,  by  an  agreed  judgment,  are  to 
be  paid  out  of  the  infant's  share  of  the 
estate,  must  be  paid  out  of  the  proceeds 
of  real  estate,  where  the  personalty  is 
consumed  by  other  charges  which  be- 
come part  of  the  agreed  judgment. 

Infant  —  right  of  next  friend  to  ex- 
penses. 

4.  The  next  friend  of  an  infant  is 
ttititled  to  be  reimbursed  expenses  ac- 
tually paid     him  in  the  litigation, 
—services  as  necessaries. 

6.  ^le  securing  of  a  valuable  estate 
fm  an  infant  is  a  necessary,  for  the 


infant  to  procure  any  right  in  eourt 
which  the  infant  has. 

—  power  of  next  friend  to  employ* 
counsel. 

7.  The  next  friend  of  an  infant  may 
appoint  counsel  fw  him.  although  the 
infant  is  incapable  of  employing  one 
for  himself. 

[See  14  R.  G.  L.  290.j 

—  contract  for  coonael  fees. 

8.  A  next  friend  cannot  bind  the  in- 
fant by  a  contract  as  to  the  amount  of 
fees  to  be  allowed  counsel. 

[See  14  R.  C.  L.  290;  ass  note  in  7 
A.UR.  108.] 

Coorte  —  jurisdiction  to  refer  ques- 
tion of  fees. 

9.  A  court  of  general  jurisdiction. 
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witti  iNww  to  try  a  will  contwit;  may 
consent  to  a  compromise  of  the  contest, 
and  refer  to  ita  clerk  the  question  of 
the  amount  of  fees  to  be  allowed  the 
next  friend  and  counsel  for  an  infant 
contestant,  which  are  provided  for  in 
the  compromise. 

— power  to  allow  lien  tax  counsel  feei. 

10.  A  statutory  lien  for  counsel  fees 
may  be  allowed  by  a  court  of  law  as 
wen  as  a  court  of  equity. 

[See  2  B.  C.  L.  1084, 1066.] 
Infant  —  aerylcen  of  counsel  as  neces- 
sarice. 

11.  Services  roidered  by  cwinael  in 
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securing  an  estate  for  an  infant  are 
necesaariea. 

[See  14  R.  C.  L.  269.} 

Attorney  and  client  —  reanannlileness 
of  fee. 

12.  Eight  thousand  dollars  is  not  ex- 
cessive to  allow  attorneys  consiBting 
of  three  firms  and  two  individuals, 
for  securing  an  estato  for  an  infant 
through  a  inll  contest  which  required 
three  trials  and  two  arguments  on  ap- 

Eeal,  where  the  amount  recovered  for 
im  was  between  $17,000  and  |19,000, 
and  their  reeovenr  depended  upon  the 
aaccess  of  the  litigation. 


Caeniy&ABj  to  the  Court  of  Civil  Appeals  to  review  a  judgment  affirming 
a  judgment  of  the  Circuit  Court  for  Williamson  County,  entered  upon  a 
compromise  of  a  will  contest  which  allowed  fees  to  counsel  and  nest  friend. 

The  facts  are  stated  in  the  <9inion  of  the  court 


Messrs.  H.  H.  He^  and  Frank  P. 
Bond  for  plaintiff  in  certiorari. 

Messrs.  B.  M.  Heam,  McCorklc  & 
White,  W.  C.  Cherry,  and  McCarle^  & 
Stqyhenson  for  defendant  in  certiorari. 

lianHdcn,  Cb.  J.,  delivered  the 
opinion  of  the  court: 

This  case  originated  in  the  circuit 
court  of  Williamson  county,  and  was 
appealed  to  the  court  of  civil  ap- 
peals. A  petition  for  certiorari  has 
been  filed  to  correct  the  judgment  of 
the  latter  court,  and  while  many 
questions  are  discuBsed  in  the  case, 
we  think  only  three  need  be  present- 
ed in  this  opinion. 

Joab  Sayers  died  testate  in  Wil- 
liamson county,  and  willed  all  of  his 
property  to  his  brothers  and  sisters. 
He  was  the  father  of  one  child,  Rob- 
ert Sayers,  t>ut  had  been  divorced 
from  his  wife  a  few  years  before 
his  death.  He  was  the  owner  of  a 
large  estate,  both  real  and  personal, 
which  i^mounted  to  over  $60,000. 
The  next  friend  of  the  minor  child, 
Robert  Sayers,  instituted  a  contest 
of  the  will.  There  were  three  trials 
in  the  circuit  court  of  this  case,  and 
the  trial  resulted  in  a  verdict  by  the 
juries  against  the  will  and  in  favor 
of  the  infant  plaintiff,  Robert  Say- 
ers. After  the  verdict  in  the  !a!st 
trial  the  circuit  judge  granted  a  per- 
emptory instruction  and  dismiBsed 
theaoit  An  appeal  was  taken  there- 


from to  the  court  of  civil  appeals, 
which  court  reversed  and  remanded 
the  judgment  of  the  circuit  court, 
and  directed  that  court  to  enter  a 
judgment  upon  the  last  verdict  of 
the  jury.  The  case  was  then  brought 
to  this  court  upon  petition  for  certio- 
rari, and  the  judgment  of  the  court 
of  civil  appeals  was  modified  to  the 
extent  of  remanding  the  case  for  an- 
other trial.  Upon  the  remand  a  com- 
promise was  reached  between  the 
next  £riend  and  the  executor,  act- 
ing for  fbe  devisees,  and  this  com- 
promise was  f  uUy  presented  to  the 
drcnit  judge  and  approved  by  him. 
There  is  no  complaint  now  at  the 
terms  or  t^e  manner  of  the  compro- 
mise. 

A  judgment  of  the  court  was  ren- 
dered upon  the  compromise,  and 
this  judgment  embraced  all  of  ite 
terms,  so  that  the  case,  as  it  comes 
to  us,  is  an  agreed 
judgment  based  up-  iwr««a--what 
on  the  compromise 
agreement  of  the  parties.  This 
eliminates  all  questions  which  could 
be  made  upon  i^e  authority  of  the 
next  friend  to  bind  thcf  infant  by  an 
agreement  to  the  compromise.  The 
compromise' provided  that  the  next 
friend  should  be  reimbursed  his  ac- 
tual exposes  paid  out  of  pocket, 
and  in  addition  it  provided  that  he 
was  to  be  paid  for  his  personal  serv- 
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ices..  .  It  also  provided  for  paying 
counsel  for  the  infant  out  of  the 
infant's  part  of  the  estate.  It  is 
reasonably  clear  that  ^ounael  oaa.  be 
paid  out  of  the  proceeds  of  the  real 

eiifn^-  personal  estate  be- 

-o«reeoff«..      .^^^     consUMed  in 

other  charges,  which  were  agreed 
to  and  made  the  judjgrment  of  the 
circuit  court. 

The  circuit  court  referred  the 
case  to  the  clerk  of  his  court,  to 
report,  among  other  things,  what 
would  be  a  reasonable  fee  for  the 
next  friend  and  the  counsel  for  the 
infant  employed  by  the,  next  friend. 

The  question,  made  by  proper 
assignment  of  error,  as  to  whether 
the  next  friend  is  entitled  to 
compensation  for  his  personal  aerv" 
ices,  is  remarkably  free  of  previous 
adjudication.  There  seems  to  be  no 
doubt  in  the  authorities  but  what  the 
i.r«nt*riieht  next,  f^^nd  is  en- 
?o  SS^'m^m"*  titled  to  be  reim- 
n  ••  oenNfu.       faursed  expenses 

actually  paid.  14  B.  C.  L.  288,  289. 
The  facts  of  this  caae  show  be- 
yond doubt  that  the 
infant  secured  a 
valuable  estate  by 
the  services  of  the  next  friend. 
This  was  a  necessity,  and  the 
infant  is  liable  for  aU  necessaries. 
Mclsaac  v.  Adams,  190  Mass.  117, 
112  Am.  St  Rep.  321,  76  N.  £. 
654,  6  Ann.  Cas.  729;  Owens  v. 
Gunther,  75  Ark.  87,  86  S.  W. 
851,  5  Ann.  Cas.  130;  WheattHi 
V.  East,  5  Yerg.  61,  26  Am.  Dec. 
251 ;  White  v.  Flora,  2  Overt.  426, 
Scott  V.  Buchanan,  11  Humph.  471. 
But  whether  the  nekt  friend  is  en- 
titled to  compensation  for  personal 
services  is  not  free  from  doubt 
Anyone  who  is  willing  to  be  bound 

***HS^  ^  come  next  fiiaul  of 
.«st  f ri«>«.       ^  .jj^^  procure 

any  right  in  the  court  which  the 
infant  has.  Stephenson  t.  Stepiien- 
mm,  3  Hayw.  (Tenn.)  123;  Miles 
V.  Kaigler,  10  Yerg.  10,  SO  Am.  Dec. 
426 ;  Benton  v.  Pope,  6  Hunqih.  893. 
This  was  provided  by  the  Statute 
of  Westminster  that   in  certain 
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cases  the  iilfant  might  soe  by  next 
friend,  but  now  by  comirion  prac- 
tice any  person  may  sUe  as  next 
friend  by  ^ving  bond  for  cost;  al- 
though the  court,  in  its  discretion, 
may  dismiss  the  suit^  or  appoint 
another  next  friend.  If  it  deems  the 
one  suing  to  bie  an  improper  per- 
son. Green  v.  Harrison,  3  Sneed, 
132.  The  next.fripnd  has  full  pow- 
er to  act  for  the  purpose  of  securing 
the.  infant*^  riglits»  and.  may  do  all 
things  that  are  necessary  to  this 
end.  He  au^  ap. 
point  counsel  for  fri«d  to  e«i»ior 
the  infant,  although 
the  infant  is  incapable' of  ehiploy- 
ing  one  for  himself.  Ibid.  His 
power  as  next  friend  is  strictly 
limited  to  the  performance  of  the 
precise  dufy  impose^  upon  him  by 
,law.  He  is  expecteid  to  represent 
the  infant,  see  that 
the  witnesses  lire  ^'oi^esMtiM 
present  at  the  trial 
of  the  infant's  case,  and  to  do  idl 
other  things  which  are  necessary  to 
the  infant  s  success.  In  such  cases 
we  see  n9  reason  why  lie  should  not 
have  compensation  for  personal 
services  performed  within  the  |>ow- 
ers  granted  him  by  law.  The  court, 
however,  should  closely  peruse  the 
case,  and  especially  the  services 
claimed,  and  be  convinced  by  clear 
and  satisfactory  proof  th&t  the  serv- 
ices have  been  rendered  for  which 
compensation  is  asked,  and  that 
these  services  fall  within  the  gen- 
eral powers  granted  by  the  law  to 
a  next  friend.  The  next  friend's 
account  for  personal  services  against 
the  infant  should  be  scrutinized 
closely.  He  is  always  under  the  con- 
trol of  the  court,  and  can  be  re- 
moved from  his  office  by  the  court 
whenever  it  is  deemed  to  be  to  the 
interest  of  the  infant  that  such  be 
done.  In  this  cade,  Mr.  Vaughn 
i-endered  unexceptional^  services  to 
the  infant,  and  prosecuted  the  suit 
to  secure  the  infant's  rights  with 
great  vigor  and  alertness.  We  think 
the  amount  aUowed  him  is  reason- 
able and  well  earned. 

A  question  is  made  that  a.  new 
trial  should,  have  been  granted  in 
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onder  to  ftHow  thie  Hekt  ifrieikf  'to 
more  fully  prove  that  he  made  * 
contract  with  one  of  the  eounBe^  for 
the  amount  df  his  services,  and  up- 
on a  contingent  foaais.  The  trial 
judge  refdsed  to  grant  a  new  iarial 

for  this  reason,  and 
;JSSn?^*Sr      ttie  court  of  civil 

appeals  affirmed  the 
trial  judge.  We  thihk  there  wad 
no  error  in  this  action.  The  next 
friend  cannot  contract  with  coun- 
sel for  the  amount  of  his  fees  so  as 
to  bittd  the  minor.  Cole  v.  Superior 
Ct.  68  Ca!.  86,  49  Am.  Rep.  78.  It 
is  immaterial  if  the  next  friend  did 
make  a  contract  for  the  amount  of 
counsel  fees.  Such  fees  must  be  al- 
lowed by  the  court  aftei*  an-  investi^ 
gation  of  their  value.  See  the  note 
of  97  Am.. St  Rep.  1002.  The  at- 
torn^ in  such  cases  has  been  likened 
to  an  attorney  appointed  by  the 
court  to  defend  a  criminal,  and  his 
rights  are  subject  to  the  subsequent 
action  of  the  coutt  $n  fixing  his  com- 
pensation. Cole  v.  Superior  Gt  su- 
pra; Richardson  v.  Tyson^  110  Wis« 
572.  84  Am.  St  Rep.  987,  86  N.  W. 
250. 

It  is  said  by  appellant  that  the 
circuit  court  was  without  jurisdic- 
tion to  refer  the  case  to  tne  clerk 
for  the  purpose  of  fixing  the  amount 
of  counsel  fees,  among  other  things. 
The  argument  is,  in  substance,  that 
the  win  Contest  in  the  circuit  court 
presented  the  single  question  of  will 
or  no  will,  and  the  court  could  not 
refer  the  case  to  the  clerk  for  the 
purpose  of  ascertaining  the  facts 
and  adjudicating  rights  upon  the 
matters  of  compromise,  such  as  fees 
of  counsel  and  allowance  for  services 
of  the  next  friend,  and  the  like.  It 
is.  said  that  these  are  matters  of  ad- 
ministration which  belong  to  the 
county  court,  and  not  to  the  circuit 
court,  and  no  agreement  of  the  par- 
ties could  confer  jurisdiction  upon 
the  court  to  determine  the«e  issues. 
It  is  a  court  of  law  wiiiiout  jurisdic- 
tion of  such  matters  of  administra- 
tion, and  its  decree,  baaed  npon  the 
agreement  of  the  patties,  is  void. 
The  court  of  civil  appeals  was  of 
opinion  that  jurisdiction  of  these 
matters  was  conferred  up<Mi  ttie  cir- 
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eait 'cmrt  by  >§§  BOes  »ut  6074  of 
ahannon's  Annotated  - Code.  Said 
section^  being  as  follows :  ■ 

'The  circuit  courts  of  this  state 
are  courta  of  general  jurisdiotion, 
and  tike  judges  thereof  -shall  adiiiin- 
ister  right  and  justice  according  to 
law,  in  all  cases  where  the  jurisdic- 
tion  ia  not  <Jonferr8d  upon  another 
tribunal" 

"Any  suit  of  an  equitable  nature, 
brought  in  the  oirouit  court,  where 
ob;)ection  has  not  been  taken  1:^  de- 
murrer to  the  jurisdiction,  may  be 
transferred  to  ^e  chancery  court  of 
the  county  or  district,  or  heard  and 
determined  by  the  circuit  court  upon 
the  prineiptea  of  a  court  of  aquity, 
with  power  to  order  and  take  ali 
proper  accounts,  and  otherwise  to 
perform  the  fun^ions  of  a  chancery 
court" 

The  circuit  court  is  a  court  of 
general  jurisdiction,  and,  among 
other  things,  it  has  jurisdiction  to 
try  an  <  issue  of  deviiavit  vet  non. 
Such  was  the  nature  of  this  case, 
and  the  will  was  transmitted  by  the 
leounty  court  to  the  circuit  court  for 
the  trial  of  this  issue.  After  three 
trials,  and  an  appeal  to  the  court  of 
civA  appeals,  and  a  petition  for  cer- 
tiorari to  this  court,  t^e  ease  was  re- 
mahded  for  another  tzial.  The  cir- 
ouit  court  plainly  had  jurisdiction  to 
<h>  tMs.  The  psdrties  ^ected  a  eom- 
-intoise  of  tha  issue,  which  pro- 
vided, among  other  tilings,  that  a 
verdict  should  be  entered,  setting  up 
the  will,  and  also  that  a  certwi  di- 
vision of  tlM  estafee  should  be  made 
between  the  contestants  and  the 
oontestees.  Because  the  contestant 
was  an  infant,  be  could  not  bind 
hinuelf  by  the  compzomise  at  all, 
unless  it  was  to  his  advantage. 
Therefore,  it  was  neceasary  to  sub- 
mit the  ocmpromise  to  the  circuit 
jndge,  and  have  hia  i^roval  on  be- 
half of  the  infant.  This  was  ail 
done,  and  was  dearly  wiQiin  tlie  ju- 
rivdiction  of  the  circuit  court,  be- 
cause the  jurisdiction  to  try  the  will 
contesi  is  given  by  statute,  and  the 
juriadiction  to  compromise  it  fol- 
lows as  of  necessity.  The  items  in 
contest  here  were  provided  for  by 
the  compromise,  and  it  would  have 
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been  useless  to  divide  the  eomprt^ 
mise  into  its  component  parts.  We 
are  of  opinion,  therefore,  that  the 
circuit  court  had 
jarMMiM  tm  jurisdiction  to  ap- 
u?'to«I'"""*"  compro- 
mise whidi  the  par- 
ties had  made,  and  in  doinsr  so  it  had 
jurisdiction  of  the  matters  in  con- 
troversy, because  they  are  parts  of 
the  compromise.  We  thiiUE,  It  is 
plain  that  this  is  not  a  case  of  con- 
ferring jurisdiction  by  agreement 
It  is  merely  entering  a  final  judg- 
ment in  'the  contested  will  case. 

The  circuit  court  declared  a  liMi 
upon  the  part  of  the  estate  whi<^ 
was  secured  to  the  infant  to  secure 
fees  of  counsel.  This  lien  is  clearly 
granted  by  §§  8692al  and  3592a2  of 
Shannon's  Annotated  Code.  The 
-power  f  ^i*w  lien  can  be  granted 
iie»  for  by  a  court  of  law, 

equity,  because  it  is  given  by  the 
statute.  In  addition,'  the  services 
rendered  by  counsel  for  the  infant 

i.c«.t-..r^<«.  S®*^.  necessities. 
o(  cMMBi  M      He   IS   liable  for 

same  way  that  he  is  liaUe  f6r  necee- 
silies.  Owens  v.  Gunlber,  75  Ark. 
87,  86  S.  W.  851,  6  Ann.  Cas.  ISO; 
Mclsaac  v.  Adams,  190  Mass.  117, 
112  Am.  St.  Rep.  321,  76  N.  E.  664, 
6  Ann.  Cas.  729;  EppersMi  v. 
Nugent,  57  Miss.  45,  34  Am. 
Rep.  434;  Munson  v.  Wasbbaad, 
31  Conn.  808,  88  Am.  Dec.  151; 
Barker  v.  Hibbard,  64  N.  H.  589. 
20  Am.  Rep.  160;  Jmms  v.  Yore, 
142  Mo.  38,  48  S.  W.  384.  .  A 
distinction  exists  between  the  serv- 
ices of  counsel,  as  in  this  case,  and 
services  rendered  for  the  protection 
of  the  infant  in  the  enjoyment  of  his 
general  or  civil  rights,  which  we 
need  not  discuss  here,  because  the 
distinction  is  dearly  drawn  in  moat 
of  the  cases  above  cited.  The  infant 
being  liable  as  for  necessities  the 
counsel  are  entitled  to  a  lien  up<m 
the  estate  secured  for  him,  because 
the  estate  is  in  the  handis  of  the 
court  It  will  not  disburse  the 
amounts  secured  to  the  infant 
the  services  of  his  counsel  witiMut 
first  paying  their  reasonable  feesk 
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Upon  the  amount  of  the  fees  ire 
make  the  following  quotation  from 
the  opinion  of  the  court  of  civil  ap- 
peals, delivered  by  Judge  Glaik, 
which  we  think  is  a  full,  fair,  aaA 
proper  disposition  of  the  case: 

''Second.  By  the  first  and  second 
assignments  it  is  insisted  that  the 
trial  judge  erred  in  adjudging  that 
the  attorneys  for  the  contestant 
were  entitled  to  a  fee  of  $8,000  for 
the  services  rendered  by  them  to  the 
minor  contestant,  and  it  is  insisted 
that  said  amount  is  excessive  and  is 
more  than  rea8<mable  compensation 
for  the  services  rendered. 

"The  issue  above  suggested  con- 
stitutes the  main  controversy  made 
on  this  appeaL  To  sustain  his  con- 
tention liiie  appellant  relies  on  the 
facts  as  disclosed  by  the  record, 
showing  the  services  r^dered  and 
the  results  obtained  by  the  attonuTs 
to  whom  the  fee  complained  of  was 
allowed,  and  ^so  upon  the  testi- 
mony of  certain  witnesses,  which 
testimony  tends  to  show  that  the  fee 
is  excessive^ 

"On  the  other  hand,  as  tending  to 
establish  the  proposition  that  the 
fee  allowed  is  not  excessive,  but  Is 
only  reasonable^  appellees  rdy  on 
the  facts  disclosed  by  the  record, 
and  which  show  the  services  rcat- 
dered  and  the  results  obtained,  and 
on  certain  testimony  taken  on  the 
order  of  reference,  which  testimony, 
it  is  insisted,  not  only  shows  that  the 
fee  allows  is  reasonable,  but  also 
that  a  larger  fee  would  not  have 
been  excessive^  Appellees  also  rely 
on  the  alleged  fact  that  the  fees 
which  they  were  to  receive  were 
contingent.  Appellant,  in  part,  de- 
nies the  insistenee  of  appellees  as 
last  stated,  and  insists  that  Attor- 
neys Heam  and  White  and  Mc> 
Corkle  were  paid  their  respective 
fees  in  advance,  that  Mr.  Harry 
Stokes  contracted  with  the  mast 
friend,  A.  E.  Vaughn,  to  represent 
the.  contestant  for  20  per  cent  of  the 
amount  recovered,  and  that  Attor- 
neys McGarley  and  Stephenson  and 
Juftee  Cherry  took  the  place  of  Mr. 
Stokes  in  tha'caae,  and  are  bound  by 
his  allegediO(mtEmt« 

"As  t».iMr.  B«aro  and  McCorUe 
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&  White  being  paid  in  advance,  this 
contention  ia  not  sustained  by  the 
racond,  and  seems  to  be  abnoet  en- 
tirely without  any  foundation  to 
reat  upon.  The  facts  wit^  reference 
to  this  matter,  briefly  stated,  are 
that,  shovtly  after  tiie  death  of  tihe 
testator,  after  Us  will  was  probated 
and  it  was  discovered  that  all  of  his 
property  was  willed  to  his  brothers 
and  sisters,  and  his  only  child  di»- 
inherited,  the  mother  of  the  contest- 
ant oalled  on  Mr.  Heam  with  a  view 
to  emplosrinir  him  to  rquresent  her 
child  in  a  contest  of  her  former  hus- 
band's will,  to  the  end  that  the  prop- 
erty left  hy  tb»  deceased  might  be 
procured  for  said  child.  Mrs.  Say- 
ers  is  a  poor  woman,  with  little 
property.  Hr.  Heam  had  a  talk 
with  Mr.  McCorkle  with  reference 
to  the  matter,  and  it  was  agreed 
that  if  Mrs.  Sayers  would  pay  to 
Mr.  Heam  |50  and  to  the  firm  of 
McCorkle  &  White  $60,  and  give 
aaid  parties  each  a  note  for  $M, 
they  would  institute  the  contest  and 
would  look  to  the  recovery  for  the 
balance  of  the  fee  to  be  received  by 
them.  The  $100  was  paid,  and  two 
notes  for  $50  each  executed  by  Mrs. 
Sayers,  as  agreed,  and  the  conteet 
was  institated.  J.  K.  P.  Ridley 
acted  as  nsxt  friend  for  the  m^or. 
He  -conferred  with  sidd  attorneys, 
and  brought  to  them  liie  money,  and 
paid  one  or  both  of  aaid  notes  when 
they  became  due.  At  the  time  of  the 
signing  of  the  notes,  Mrs.  Sayors 
signed  an  agreement  wfaidi  appears 
in  the  record,  and  which  shows  that 
the  employment  of  Mr.  Hearn  and 
McCorkle  A  White  was  upon  the 
terms  and  conditions  as  above 
stated.  It  is  insisted  for  the  appe- 
lant that  Mrs.  Sayers  did  not  know 
that  she  signed  said  agrennent,  and 
did  not  intentionally  sign  same.  At- 
tention is  called  to  the  fact  that  the 
agreement  was  written  on  the  same 
sheet  of  paper  that  Mr.  Heam's  note 
was  written  on,  and  was  just  below 
the  note,  and  that  Mrs.  Sayers  os- 
derstood  that  she  was  signing  the 
notes  only.  This  insistence  is  net 
sustained  by  the  record.  In  the  first 
iriaee,  it  is  inoraiceivable  that  said 
nttdmeys  would  midertake  for  a  lee 
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of  $100  eadi  the  prosecution  of  a 
will  contest  that  apparently,  and,  as 
afterwards  developed,  in  reality, 
was  encumbered  with  many  serious 
difficulties,  involving  an  estate,  at 
the  time  of  the  institution  of  the 
contest,  supposed  to  be  worth  be- 
tween $S0,000  and  $40,000,  and 
which,  as  it  afterwards  developed, 
was  worth  over  $50,000,  and  all  of 
which  estate,  if  the  contest  was  suc- 
cessful, would  go  to  their  client.  In 
the  next  place,  both  Mr.  McCorkle 
and  Mr.  Heam  testify  that  the  con- 
tract of  employinent  was  as  shown 
fay  said  paper  writing  signed  by 
Mrs.  Sayers,  and  that  they  did  not 
agree  to  r^resent  the  contestant 
for  the  fee  which  has  been  paid 
them.  It  is  not  insisted  that  Mrs. 
Sayers  did  not  sign  the  agreement, 
and  it  could  not  be  successfully  so 
insisted,  for  it  is  appar^it  that  the 
i^gnature  to  the  agreement  is  the 
same  as  the  signatore  to  the  notes. 
Mrs.  Sayers  knew  that  she  was  to 
execute  only  two  notes,  and  it  is  not 
reasonable  that  she  would  have 
signed  three  papers,  or  wcmld  have 
signed  her  name  three  times,  with- 
out knowing  the  contents  or  inquir- 
ing with  reference  to  the  contents 
of  the  third  paper  signed. 

"As  to  the  contract  with  Mr. 
Harry  Stokes  being  fmr  20  per  eent 
of  the  amount  of  the  recovery,  there 
is  evidence  both  for  and  against  that 
proposition.  It  is  admitted  that 
Mri  Stokes  entered  into  a  written 
contract  with  the  next  friend,  Mr. 
Vaughn.  It  is  also  admitted  that 
the  employment  of  Mr.  Stokes  was 
upon  a  contingent  basis,  the  differ- 
ence beween  1^  parties  being  that 
appellant  insists  that  the  fee  of  Mr. 
Stokes  was  to  be  20  per  cent  of  the 
amount  recovered,  while  appellees 
insist  that  it  was  to  be  50  per  cent 
The  written  contract  was  lost  after 
the  death  of  Mr.  Stokes,  and,  not- 
withstanding diligent  search  was 
made  for  same,  it  could  not  be 
found.  Mr.  Vaughn,  the  next 
friend,  and  his  son,  testify  that  the 
contract  provided  for  a  fee  of  20  per 
cent  of  the  recovery,  while  Mr. 
Stephenson,  who  saw  and  read  the 
contract,  and  Mrs.  Davis,  former 
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«tenogra)»her  for  'Mr.  StokM;  wfao 
wrote  the  contfflicit,  testify  that  it 
was  for  60  per  cent.  There  are  cir>- 
eumstances  in  the  recoffd  iTi  addi- 
tion to  the  testimony  given  su|>' 
poirting  eaeh  of  the  theories,  and  the 
iffsue  is  a  close  one.  However,  we 
are  unable  to  see  how  this  issue  be* 
comes  important  in  this  c«Rtro* 
versy*  as  none  of  tlie  appellees  are 
undertaking  to  recover  on  the  con- 
tract made  with  Mr.  Stokes,  and  the 
fee,  or  the  part  of  the  fee,  t^at  his 
estate  is  to  receive  for  the  services 
rendered  by  him  prior  to  his  death, 
is  embraced  in  the  ¥8|000  allowed  as 
the  fee  to  all  of  the  attomeya  repre- 
senting iiie  contestaiit. 

"After  the  death  of  Mr.  Stokes, 
which  was  after  the  second  trial  of 
the  case,  Messrs.  McCarley  & 
Stephenson  and  Judge  Cherry  came 
into  the  case.  It  is  insisted  for  the 
appellant  tliat  they  were  to  take  the 
place  of  Mr.  Btokm,  and  that  the  fee 
to  be  paid  them  for  the  services  to 
be  rendered  was  covered  by  the  coa- 
tract  with  Mr.  Stokes.  That  these 
attorneys  took  the  place  of  Mr. 
St<^es  in  the  case  is  admitted,  but 
that  the  fee  to  be  paid  them  was  cov- 
ered by  the  contract  witti  Mr.  StokM 
is  denied,  and  in  our  judgment  is 
not  sustained  by  the  record.  Mr. 
Vau^n»  the  next  friend,  had  a  very 
high  regard  for  Mr.  Harry  Stokes 
and  his  ability  as  a  lawyer.  He 
agreed  to  act  as  next  friend  on  con- 
dition that  he  be  permitted  to  em- 
ploy additional  counsel.  He  em- 
ployed Mr.  Harry  Stokes  as  the  ad- 
ditional counsel.  When  Mr.  Stokes 
was  killed,  Mr.  Vaughn  was  some- 
what at  sea  as  to  what  course  h« 
should  pursue  with  reference  to 
coansel  to  take  his  place.  It  is  but 
reasonable  to  assume  that,  had  he 
understood  that  McCarley  &  Ste- 
phenson, who  were  in  the  office  with 
Mr.  Stokes,  were  employed  in  the 
case  under  the  contract  with  Mr. 
Stokes,  be  would  have  gone  to  Ihiw, 
and,  at  least,  advised  with  them 
-with  reference  tA'preenifng  coaasel 
to  take  the  plaoe  oi  Mr.  BtDkes;  He 
did  not  do  so^  He  called  to  see  Mr. 
Walter  Bliokvs,  of  the  N«ritville  bar> 
and  proposed  to  «mplby  himtin'rtire 
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ease  lo-itake  tha  place  of  Mr.  .Hany 
Stokes.  Mr.  Walter  Stokes  told  Mr. 
Vaughn  that  he  was  net  situated  so 
that  he  eould  accept  the  employ- 
ment, and  suggested  to  him  that  be 
get  McCarley  k  Stephenson  to  look 
after  the  ease.  Thereupon  Mr. 
Vaughn  called  on  Mr.  Stephenson, 
talked  with  him  with  refevence  to 
the  case,  and  at  that  time  did  sug- 
gest that  additional  counsel  be  em- 
ployed and  suggested  Mr.  Esliek. 
Mr.  Stephenson  made  no  objectioB 
to  Mr.  Eslick,  but  sUted  that  Judge 
Cherry  was  associated  with  tfa^ 
a  number  of  cases,  that  he  was  an 
excellent  lawyer,  and  suggested  tlut 
he  be  employod.  The  recoUectioBs 
of  Mr.  Stspfaeiissn  and  Mr.  Vauglm 
do  not  harmonise  altogether  as  to  all 
that  was  said  in  this  conversation. 
Mr.  Vaughn  insists  that  Mr.  Ste- 
phenson said  that  he  and  Mr.  Mc- 
Cariey  were  already  in  the  case,  and 
Mr.  Sfcephenson  d^es  this.  How- 
ever, it  is  not  insisted  that  anything 
was  said  to  Mr.  Stephenson  or  Mr. 
IficCarley  -or  Judge  Cberrr,  the  lat- 
ter of  whom  was  afterward  called 
into  the  confersBce  and  employed, 
with  reference  to  the  amount  of 
their  fees,  or  that  they  would  be  ex- 
pected to  taks  the  place  of  Mr. 
Stokes  in  the  case  and  upon  the 
terms  tliat  he  had  been  empl<ved. 
We  do  not  think  that  the  wiU  of  Mr. 
Stoihes  has  any  bearing  on  this  prop- 
osatkm.  None  of  the  i^iree  lawyers 
last  named  weie  partners  with  Mr. 
St(^e«8,  and  no  reference  is  made  in 
the  will  of  -  Mr.  Stokes  to  the  case  at 
bar,  and  the.  general  previsions 
thereof  do  not  cover  this  ease  in  so 
far  88  providing  for  the  parent  of 
the  foes  of  said  lawyers  out  of  the 
estate  of  Mr.  Stokes  is-  concerned. 

"The  proponents  of  the  will  were 
represented  by  able  and  dili^gent 
eoansel.  The  case  remained  on  the 
doidDeb  fOT>  about  two  years  before  it 
was  tried  the  first  time.  Tbea?e  is 
proof  hi  the  record  to  the  effect  that 
tlK  original  next  friend  was  not  very 
conversant  with  matters  pertaining 
tell  lawsuits,  thai;  it  was  difficult- to 
procotfe  him  tei  take  an  interest  in 
the-  case  and  to  ftnnasfa  hi&  then 
■counsel  *with  ttetinfiaoHatiQB  neoes- 
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warrant  them  in  proceedingr;  but 
wfiMi  Mr:  Ridl«r  died,  ttnd<  Mr. 
Vaughn  was  made  next  fHoul, 
battle  became  imminent,  and  soon 
began  to*  be  waged  with  great  abil* 
ity,  energy;  and  effectiveness.  As 
heretofore  stated,  the  Ihvt  trial  re- 
sulted in  a  verdict  for  contestant. 
Upon  motion  for  a  new  trial,  this 
verdict  was  set  aside  and  a  new  trial 
irranted.  Some  ^nse  elapsed  before 
the  second  trial.  The  principal  as- 
set of  the  deceased  was  a  tract  of 
land.  This  tract  of  land  was 
increasing  in  value,  and  it  seems 
that  the  legal  battle  was  increas- 
ing '  in  energy  and  earnestness. 
The  second  trial  resulted  in  a  ver- 
dict for  the  ctmtestant.  This 
vsnHct  was  set  aside  and  a  new  trial 
granted.  It  was  deemed  advisable 
to  preserve  certain  wi^side  bills  of 
exeeptxoai.  This  was  done.  Shortly 
after  the  second  trial,  the  death  of 
Mr.  Harry /Stokes  occurred,  and  it 
was  shortly  after  his  death  that 
Messrs. 'McGarley  ft  St^henson  and 
Judge  Cherry  were  employed.  The 
third  trial  was  had  in  July,  1916. 
The  appellant  undertakes  to  mini- 
mize, to  some  extent,  the  services 
rendered  by  the  appellees  in  this 
trial,  because  a  large  portion  of  the 
testimony  introduced  was  read  from 
the  transcript  of  the  record  made  on 
the  'former  trial.  The  record  dis- 
closes that  this  course  was  deemed 
advisable  by  the  attorneys  repre- 
senting the  contestant  for  certain 
reasons- suggested  in  the  testimony, 
arid  the  correttness  of  their  judg- 
ment, or  at  least  the  fact  that  they 
made  n6  mistake,  is  evidenced  by 
tile  fact  that  the  third  trial  also  re- 
snlted'in  a  verdict  in  favor  of  the 
contestitnt.  However,  it  also  ap- 
pears that,  tinder  the  agreement, 
eithei-  party  had  the  right  to  intro- 
duce oral  testimony,  and  this  was 
probably  done. 

"The  proponent  made  a  mctloH 
for  a  new  trial,  the  motion  was 
granted,  and  the  trial  judge  also 
sustained  proponent's  motion  which 
he  had  previously  made  for  a 
directed  verdict,  and  judgment  was 
^tered  accordingly.  The  case  came 
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to  this  eonrt,  and  went  :fc(ttn,tbie 
ccNot  to  the  supreme  court»<  with  the 
reralta  herebkfore  gtated.  The  case, 
was  argued  befodre  the^  sm»-eme 
court  while.that  court  was  in  session 
at  Jackson,  and  one  or  more  of  the 
attorneys  for  the  contestant  ap- 
peared before  the  supreme  court 
and  argued  the  case  at  that  place. 

"Is  the  amount  of  $8,000  'exoes- 
aive  compensation  for  the  services 
rendered? 

"In  the  first  place,  quite  an  array 
of  counsel  were  employed  to  repre- 
sent the  contestant,  three  firms, 
McCorkle  &  White  and  MoCarley  dc 
Stephenson,  Cherry  &  Steger,  and 
two  individual  lawyers,  Mr.  Heam 
and  Mr.  Harry  Stokes.  It  is  true 
that  only  Mr.  Heam  and  McCorkle 
&  White  were  In  the  case  from  its  in- 
ception to  the  present  time,  but  Mr. 
Stokte  came  into  the  case  before  the 
first  trial,  and  the  other  attorneys 
were  employed  before  the  third 
trial  in  the  lower  court,  and,  with 
reference  to  the  character  of  the 
services  rendered,  it  is  sufficient  ;to 
say  that  the  next  friend,  who,  from 
the  beginning  of  his  connection  with 
the  case,  has  taken  great  interest 
therein,  expresses  himself  as  entire- 
ly satisfied  with  the  results  ob- 
tained; and,  taking  into  consider- 
ation the  actions  of  the  trial  judges, 
this  court  and  the  supreme  court,  it 
is  reasonable  to  assume  that  the 
feeling-  of  satisfaction  indulged  by 
the  next  friend  is  not  without  good 
foundation.  It  is  not  necessary  for 
us  to  undertake  to  detail  the  work 
that  was  necessary  to  be  done  and 
which  was  done  in  prosecuting  tlUs 
suit  to  an  end  which,  to  a  large  de- 
gree, is  successful, — at  least,  to  an 
end  that  is  accompanied  with  gnat 
benefits  to  the  infant  contestant.  It 
appears  that,  after  the  decision  in 
the  supreme  court,  it  appeared  that 
lands  in  Williamson  county  and  in 
the  neighborhood  of  said  county, 
Where  the  land  of  the  testator  is,  had 
very  much  increased  in  value,  and. 
as  the  next  friend  and  his  attorneys 
thought,  had  reached  the  maximum 
value.  Proponent  was  confronted 
with  the  fact  that  three  juries  had 
set  aside  the  will.   Contestant  w&3 
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confronted  with  the  fact  that  the 
trial  judge  had  set  aside  the  verdict 
of  three  juries.  This  court  had  held 

<  that  the  trial  judge  should  have  en- 
tered judgment  on  the  verdict  of  the 

■  last  jury.  The  supreme  court  had 
held  that  the  proponent  was  entitled 
to  a  new  trial.  All  parties  inter- 
ested were  confronted  by  the  fact 
that  the  litigation  was  very  expen- 
sive, and  that  a  very  large  bill  of 
costs  had  already  been  incurred,  and 
that  it  had  become  difficult  to  keep 
in  touch  with  the  witnesses  for  the 
respective  parties  and  to  procure 
their  further  attendance.  These 
facts,  among  others,  led  to  the 
agreement  of  settlement  and  com- 
promise which  had  heretofore  been 
set  out,  and  which  was  clearly  best 

'for  all  parties  interested. 

"Mr.  E.  J.  Smith  and  Mr.  Hamil- 
ton Parks,  of  the  Nashville  bar,  tes- 
tify that,  in  their  opinions,  $5,000 
would  be  reasonable  compensation 
to  tile  attorneys  for  contestant ;  and 
Judge  John  T.  Allen  is  of  the  opin- 
ion that  one  third  of  the  amount 
actually  recovered  for  the  minor 
would  be  reasonable  compensatiim 
to  the  attorneys  for  the  contestant. 
These  witnesses  are  good  men  and 
reputable  lawyers,  and  their  opin- 
ions are  entitled  to  and  have  been 
given  considerable  weight  by  this 
court 

"On  the  other  hand.  Judge  Big- 
gins, Mr.  E.  J.  Hamilton,  Mr.  W.  E. 
Norvell,  Mr.  Lewis  Leftwich,  state 
as  their  opinion  that-  appellees  are 
entitled  to  50  per  cent  of  the  amount 
recovered.  Mr.  E.  T.  Seay  puts  it  at 
from  30  per  cent  to  60  per  cent,  but 
later  in  his  deposition  says  that  he 
does  not  think  50  per  cent  would  be 
reasonable.  Judge  E.  F.  Langford, 
Messrs.  F.  A.  Berry,  Chester  K. 
Hart,  Harry  A.  Luck,  John  R.  Aust, 
of  the  Nashville  bar,  and  R.  H. 
Crockett,  of  the  Franklin  bar,  tes- 
tify that,  in  their  opinions,  50  per 
cent  of  the  net  amount  recovered 
for  the  minor  contestant  would  be 
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reasonable  compensation  to  his  at- 

tomeys. 

"The  gross  estate  of  the  deceased 
amounted  to  slightly  more  than 
960,000.  While  it  is  insisted  by  the 
guardian  ad  litem  that  it  does  not 
yet  appear  how  much  tiie  contestant 
will  receive  under  this  compromise 
aettlonent  and  the  decree  of  the 
court,  still  we  think  it  appears  rea- 
sonably certain  that  the  contestant's 
share  of  the  estate  of  his  father, 
after  the  payment  of  debts,  costs, 
and  expenses  to  be  paid  out  of  tile 
general  fund,  will  be  from  $17,000 
to  $19,000. 

"It  seems  that  the  court  left  tiie 
matter  of  how  many  attomeya 
should  be  employed  to  represent  tibe 
contestant  to  the  next  firiends. 
They  saw  proper  to  employ  the  num- 
ber hereinbefore  mentioned.  With 
the  exception  of  the  small  amounts 
paid  to  Mr.  Heam  and  to  McCoride 
&  White,  these  iattomeys  knew  that 
the  compensation,  if  any,  to  be  re- 
ceived by  them  for  the  services 
rendered,  depended  on  their  winning 
the  case.  It  might  happen,  and, 
judging  from  the  actions  of  the 
various  courts,  there  was  a  strong 
probability,  that  they  might  receive 
no  compensation  for  their  services. 
This  may  have  spurred  them  to 
greater  efforts;  but,  however  that 
may  be,  there  is  no  complaint  as  to 
the  efforts  put  forth.  In  view  of  all 
of  these  facts,  we  cannot  say  that 
the  amount  allowed  by  the  trial 
judge  is  excessive.  Aito«.T«« 
We  understand  that  «ii«»t 
the  amount  allowed  '"^ 
covers  the  entire  fee  of  all  of  the  at- 
tfMmeys  representing  the  contestant, 
and  that  uiey  have  .agreed,  or  will 
agree,  upon  a  division  among  them- 
selves, and  this  includes  the  amount 
that  tiie  estate  of  Mr.  Harry  Stokes 
is  to  receive.  The  first  and  second 
assignments  of  error  are  ttieratlon 
overruled." 

V»  case  is  affirmed. 
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ANNOTATION. 

Rllfcl  of  next  ffiend  to  romprnMtion  for  MTvioet  midered  to  infaat  m  the 

UigKlioii. 


I.  Scope,  1537. 

n.  Distinction  between  a  next  friend  and 

guardian  ad  litem,  1637. 
HL  Authority  for  awarding  next  friend 

compensation  for  aerrices,  1K3S. 
rV.  The  bati*  in  reason  for  awarding 
next  friend  compensation  for  aerv- 
Icea,  1643. 
V.  ConelnaioD,  1543. 

J.  Scope. 

Thia  annotation  is  altogether  re- 
stricted to  cases  concerned  with  the 
payment  for  services  rendered  in 
causes  at  law  and  in  equity,  and  other 
lefral  proceedings,  of  persons  who 
bring  and  carry  on  suits  and  actions 
and  special  proceedings  as  next 
friends  of  infants.  It  does  not  include 
cases  relating  to  the  '  compensation 
for  services  in  such  matters  of  persons 
specially  appointed  as  guardUns  ad 
litem  for  infant  parties. 

r/.  Distinctton  Itetween  a  neat  pHend  and 
guardian  ad  litem. 

A  next  friend  is  very  like  a  guardian 
ad  litem,  the  chief  difference  being 
that  he  is  the  curator  of  an  infant 
plaintiff,  while  the  guardian  ad  litem 
repr^ents  an  infant  defendant.  Tur- 
ner V.  Partridge  (1831)  3  Penr.  & 
W.  (Pa.)  172;  O'Donnell  vT  Broad 
(1892)  6  Eulp  (Pa.)  435. 

A  next  friend  is  distinguished  from 
a  guardian  ad  litem  in  that  the  for- 
mer Is  admitted  by  the  court  to  prose- 
cute a  suit  in  the  name  and  behalf  of 
an  infant  plaintiff,  whereas  the  latter 
is  appointed  by  the  court  to  defend  a 
suit  against  an .  infant  defendant. 
Tucker  t.  Dabbs  (1873)  12  Heisk. 
(Tenn.)  18. 

A  guardian  ad  litem  is  appointed  by 
the  court  because  courts  are  bound  to 
^ard  the  interests  of  Infants,  wheth- 
er they  are  protected  or  unprotected 
by  guardians.  Sheahan  v.  Wayne  Cit^ 
cuit  Judge  (1879)  42  Mich.  69.  3  N. 
W.  259. 

An  infant,  not  being  capable  of  ap- 
pointing an  attorney,  must  sue  by  his 
9  A.L.R.~97. 


prochein  ami  or  guardian.  Tidd»  Fr. 
9th  ed.  99. 

If  an  infant  claims  a  right  or  suf- 
fers a  wrong  on  account  of  which  it 
becomes  necessary  to  seek  a  remedy 
in  court,  his  nearest  relative  is  sup- 
posed to  be  the  person  who  will  take 
him  under  his  protection  and  insti- 
tute a  suit  to  establish  his  right  or 
vindicate  his  wrong;  and  the  person 
who  institutes  a  suit  in  behalf  of  an 
infant  is,  therefore,  termed  his  next 
friend  (prochein  ami).  Story,  Eq.  PI. 
§57. 

But  a  prochein  ami  is  not  required 
to  be  any  particular  relative  who  acts 
because  he  is  nearest  of  kin.  Guild  v. 
Cranston  (1851)  8  Cush.  (Mass.)  506. 

According  to  Blackstone  (1  Com. 
464),  a  prochein  ami  may  be  any  per- 
son who  will  undertake  the  infant's 
cause. 

Another  distinction  between  a  next 
friend  and  a  guardian  ad  litem  may  be 
observed  in  the  method  by  which,  re- 
spectively, they  come  to  represent  the 
infant  in  the  litigation  in  hand.  A 
guardian  ad  litem  invariably  is  an  ap- 
pointee of  the  court,  while  usually  the 
next  friend  is  a  volunteer. 

In  theory  of  law,  a  prochein  ami  is 
appointed  l>y  the  couii;  but  in  prac- 
tice no  formal  appointment  is  made 
until  and  unless  his  authority  to  act 
is  challenged.  Guild  v.  (Cranston 
(Mass.)  supra. 

A  next  friend,  in  contemplation '  of 
law,  is  an  officer  of  court,  appointed  to 
guard  and  promote  the  interests  of  the 
person  in  whose  behalf  he  acts, — al- 
though no  actual  order  appointing 
him  is  made, — and  he  is  subject  to  re- 
moval and  replacement  by  the  court. 
Trahem  v.  Colbum  (1884)  63  Hd.  99. 

It  formerly  was  held  that  a  defend- 
ant sued  by  an  infant  by  next  friend 
was  not  obliged  to  answer  until  the 
plaintiff  showed  a  rule  of  court  admit- 
ting him  to  prosecute  the  suit;  but  the 
rule  nowadays  is  that  the  next  friend 
is  admitted  without  other  record  than 
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a  recital  in  court.  O'Donnell  v.  Broad 
(1892)  6  Kulp  (Fa.)  4SS. 

The  appointment  of  a  next  friend  to 
prosecute  an  actid^  of  an  infant,  ac- 
cording to  some,  can  be  questioned 
only  by  special  demurrer  or  specific 
denial  in  the  nature  of  a  plea  in  abate- 
ment. Baxter  v.  St.  Louis  Transit  Co. 
(1906)  198  Mo.  1,  96  S.  W.  866;  Dud- 
ley V.  Wabash  R.  Co.  (1911)  2S8  Mo. 
184,  142  S.  W.  338. 

A  next  friend  is  not  a  party  to  the 
suit  he  prosecutes,  but  is  like  unto 
an  officer  of  court,  specially  designated 
to  look  after  the  infant's  interests  and 
to  manage  his  cause.  He  differs  from 
the  attorney  in  that  he  controls  the 
suit  and  is  liable  for  costs;  yet  in 
many  respects  he  is  merely  an  attor- 
ney. Sinclair  v.  Sinclair  (1845)  13 
Mees.  &  W.  '640,  163  En?.  Reprint,  268, 
14  L.  J.  Exch.  N.  S.  109. 

It  is  said  to  be  a  general  rule  that 
courts,  to  favor  infants,  permit  any 
person  to  file  a  bill  in  behalf  of  one, 
but  exercise,  however,  a  very  large 
discretion,  on  the  one  hand,  to  facili- 
tate the  proper  exercise  of  such  right 
to  file  a  bill,  and,  on  the  other  hand, 
to  prevent  any  abuse  of  the  right,  or 
wanton  expense,  to  the  infant's  preju- 
dicer  Kingsbury  v.  Buckner  (1890) 
134  U.  S.  650,  38  L.  ed.  1047,  10  Sup. 
Ct  Rep.  638. 

///.  Auihorit^  for  awarding  next  friend 
compenmtion  for  Mervtves. 

In  awarding  the  next  friend  of  an 
infant  litigant  compensation  for  per- 
sonal serriceg  in  the  litigation,  the  re- 
ported case  (Roberts  t.  Vaughn, 
ante,  1628)  is  virtually  an  isolated  case. 
In  no  other  case  that  has  been  dis- 
covered after  a  painstaking  search  of 
domestic  and  foreign  authorities  has 
remuneration  eo  nomine  been  given  to 
a  next  friend  for  his  services  as  such. 

In  many  jurisdictions  there  are 
statutes  providing  for  appointments  of 
guardians  ad  litem  in  suits  and  ac- 
tions in  which  infants  are  parties,  and 
authorizing  courts  to  compensate  such 
guardians;  and  in  one  state,  at  least, 
it  has  been  declared  by  the  courts 
that  services  of  a  guardian  ad  litem 
of  an  infant,  rendered  pursuant  to  an 
appointment  by  the  court,  are  not 
gratuitous,  and  that  courts  have  in- 


herent power  and  authority  to  allov 
him  compensation.  Jones  v.  Yor 
(1897)  142  Mo.  38,  43  S.  W.  384;  Wal- 
ton V.  Yore  (1894)  58  Mo.  App.  562. 

Because  of  the  distinction  between 
guardians  ad  litem  and  next  friends, 
above  stated,  these  cases  hardly  afford 
authority  for  the  decision  in  R(m£Kls 
V.  Vaughn,  and  the  opinion  they  e- 
press  on  the  point  here  considered  is 
contrary  to  the  judicial  views  else- 
where prevailing. 

According  to  another  authority  of 
equal  rank  there  is  in  force  where  the 
common  law  prevails  a  time-honoreil 
rule  that  a  court  may  command  the 
services  of  any  member  of  its  bar 
when  in  need  of  an  instrument  of  the 
sort  to  stand  for  the  helpless,  and  the 
service,  apart  from  the  capacity  of  the 
served  to  pay,  must  go  unrequited  ex- 
cept fay  the  privilege  enjoyed  as  a 
member  of  the  profession,  and  the  dis- 
tinction of  having  done  well  a  duty  as- 
sumed cum  onere.  McNaughtos's 
Will  (1908)  138  Wis.  179,  118  N.  W. 
997,  120  N.  W.  288. 

In  the  same  ease,  the  court,  speak- 
ing anent  the  compensation  of  a 
guardian  ad  litem  of  an  infant  pai^ 
out  of  the  corpus  of  an  estate  in  IKi- 
gation,  said:  It  may  safely  be  ob- 
served that,  to  the  honor  of  the  pro- 
fession, the  interests  of  judicial  wank 
have  been  as  faithfully  conserved 
from  time  immemorial  by  the  dis- 
charge of  the  duty  to  represent  there 
in  litigation,  gratuitously  in  many  cas- 
es, as  probably  it  will  be  under  a  sys- 
tem securing  for  it  a  more  certain 
money  value;  but  it  is  recognized  that 
the  legislature  may,  if  it  sees  fit,  k- 
lieve  the  profession  of  the  burden  with 
its  correlative  honors.  Ibid. 

A  court,  said  another  authority- 
has  a  right  to  command  the  service;) 
of  counsel  for  one  unable  to  pay  in 
civil  as  well  as  in  criminal  cases;  the 
obligation  of  a  lawyer  to  serve  a  pen- 
niless client  when  commanded  by  the 
court  is  an  honorary  one  which  bur- 
thens his  license  when  he  takes  it,  and. 
as  a  sworn  minister  of  justice,  he  can- 
not withhold  his  services  when  the 
court  commands.  House  v.  Whitis 
(1875)  5  Baxt.  (Tenn.)  630. 

The  first  Constitution  of  Nortti  Car- 
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olina  declared:  "It  shall  be  a  base 
and  vile  thing  to  plead  for  money  or 
reward,"  and  »in  substance  provided 
that  no  one  except  a  near  kinsman  not 
farther  away  than  a  cousin-german  to 
the  party  concerned  should  be  permit- 
ted to  plead  another  man's  cause, 
nor  anlesB  he  first  should  make  oath 
in  each  case  that  he  had  not  received 
and  would  not  receive,  directly  or  in- 
directly, money  or  other  reward  for 
pleading  the  cause.  Locke,  Funda- 
mental Constitutions,  §  70;  2  N.  C. 
Rev.  Stat.  1887,  p.  459. 

A  next  friend  of  an  infant  is  ap- 
pointed or  allowed  to  conduct  the  lit- 
iflratlon  for  the  advancement  of  jus- 
tice, and  not  with  a  view  of  any  rights 
or  interests  of  his  own.  Guild  v.  Cran- 
ston (1851)  8  Cash.  (Mass.)  506. 

There  are  numerous  cases  in  which 
the  next  friends  of  infants  have  been 
reimbursed  for  outlay  and  expenses, 
both  ordinary  and  extraordinary,  made 
and  incurred  in  and  about  the  suits 
and  acticns  they  have  instituted  and 
conducted.  In  some  instances  they 
have  been  repaid  their  proper  dis- 
bursements despite  defeat  in  the  liti- 
gation, always  provided  they  began  the 
suit  upon  reasonable  grounds  and 
prosecuted  it  diligently  and  in  good 
faith.  But  such  cases  do  not  help 
answer  the  question  whether  or  not 
besides  his  disbursements,  a  next 
friend  is  entitled  to  remuneration  for 
hia  service. 

In  one  American  case — it  arose  in 
Georgia  about  half  a  century  ago — 
the  court  thought  a  next  friend  not 
entitled  to  compensation.  In  that 
case,  upon  a  demurrer  for  want  of 
equity  and  because  of  an  alleged  ade- 
quate remedy  at  law,  the  court  held 
g'ood  a  bill  in  equity  filed  against  in- 
fants and  other  defendants  by  a  com- 
plainant to  recover  money  expended 
for  counsel  fees  and  other  expenses. 
$570.  and  for  the  value  (stated  at 
$1,000)  of  his  services  in  prosecuting 
a  successful  suit  as  next  friend  of  the 
infants.  Daniel  v.  Powell  (1860)  29 
Ga.  730. 

In  the  opinion  of  the  court  in  that 
case  it  was  said  that  the  claim  of  the 
complainant  against  the  infants  was 
not  a  personal  one,  but  was  an  equi- 


table lien  on  the  property  gained; 
that  the  infants  made  no  contract  with 
the  next  friend  to  reimburse  him  for 
his  expenditures  in  the  litigation ;  that 
he  acted  for  the  benefit  of  their  prop- 
erty under  the  direction  of  a  court 
of  chancery^  uid  the  court  would  see 
to  it  that  he  should  receive  a  proper 
compensation  out  of  the  property  it- 
self, but  would  never  go  beyond  the 
property  benefited,  because  that  might 
lead  to  a  compensation  beyond  the 
service  rendered;  furthermore,  that 
complainant  ought  to  have  had  the 
original  decree,  which  secured  the  in- 
fants the  property,  provide  for  his 
compensation  as  next  friend,  since 
that  could  have  been  done  without  ad- 
ditional costs;  and  because  he  failed 
to  do  this,  he  should  pay  the  costs  of 
having  it  done  afterwards. 

Had  the  court  ended  its  opinion  at 
this  point,  the  case  might  have  been 
authority  lor  Robebts  v.  Vaughn; 
but,  instead  of  stopping  here,  the  ' , 
court  proceeded  to  say:  "Nor  do  we 
think  he  [the  complainant]  ought  to 
be  allowed  any  charges  for  personal 
services  rendered  by  himself,  for  that 
would  open  a  door  for  the  office  of  a 
next  friend  to  be  turned  into  one  of 
personal  profit  and  speculation;  but 
we  do  think  that  he  ought  to  be  al- 
lowed his  charges  on  account  of  all 
proper  expenditures  of  money  made  by 
him  for  the  benefit  of  the  property.'* 

It  is  now  a  rule  in  Georgia  that  the 
law  of  reported  cases  in  that  state  i.*t 
contained  in  the  headnotes;  but 
whether  or  not  that  rule  was  in  force 
sixty  years  ago,  the  writer  of  this  an- 
notation has  been  unable  to  ascertain. 
The  headnote  to  the  esse  reads  as  fol- 
lows: A  next  friend,  having  obtained 
a  decree  in  chancery  securing  a  re- 
mainder interest  to  minors  for  whom 
he  acts,  has  an  equitable  lien  on  the 
estate  which  he  has  benefited  for  all 
proper  expenditures  of  money  made  by 
him,  but  not  for  his  personal  services. 

The  right  of  a  next  friend  to  reim- 
bursement for  necessary  expenses  out 
of  the  recovery  in  the  suit  he  conduct- 
ed is  not  denied,  if  he  applies  for  re- 
payment before  the  sum  recovered  has 
been  paid  over.  «Ad  while  it  is  yet  con- 


DigitizGd  by 


1640 


AMERICAN  LAW  REPORTS,  Al<rNOTATED.         [9  A.UR. 


trolled  by  the  court.  Leopold  v.  Mey- 
er (1860)  10  Abb.  Pr.  (N.  Y.)  40. 

If  a  prochein  ami  has  acted  in  ^food 
faith  and  with  reasonable  prudence, 
and  it  appears  that,  in  championing 
the  cause  of  a  person  unable,  by  legal 
disability,  to  maintain  and  defend  his 
rights  in  his  own  name,  he  was  in- 
fluenced solely  by  a  desire  to  protect 
a  defenseless  one,  it  is  not  only  mani- 
fest Justice  that  he  be  reimbursed  for 
his  outlay  from  the  estate  of  the  in- 
competent whose  interest  he  attempt- 
ed, even  unsuccessfully,  to  protect, 
but  a  rule  of  practice  to  that  effect  is 
absolutely  essential  to  the  safety  and 
security  of  many  persons  entitled  to 
legal  protection,  and.  indeed,  who  are 
most  -in  need  of  it,  but  incapable  of 
knowing  when  th^  are  wronged,  or 
of  seeking  protection  and  redress. 
Voorhees  v.  Polhemus  (1888)  86  N. 
J.  Eq.  466. 

All  fair  expenses  beyond  taxed  coots 
are  allowed  to  trustees,  guardians,  or 
next  friends  of  infants,  under  the  gen- 
eral head  of  just  and  proper  allow- 
ances. Yourie  v.  Nelson  (1874)  1 
Tenn.  Ch.  614. 

Of  the  English  cases,  none  refers  by 
name  to  compensation  of  a  next  friend 
for  his  own  services  as  such.  If  any 
awards  him  compensation  for  acting 
as  next  friend,  the  award  is  concealed 
under  the  term  "-costs"  or  "just  allow- 
ance." 

The  definitions  and  dissertations  on 
costs  do  not  much  enlighten  the  in- 
vestigator in  this  country  respecting 
the  point. 

Mr.  Anderson,  in  his  Law  Diction- 
ary, has  defined  costs  as  (1)  the  ex- 
penses of  an  action,  recoverable  from 
the  losing  party;  (2)  an  allowance  to 
a  party  for  expenses  incurred  in  con- 
ducting his  suit;  and  (3)  the  sums 
prescribed  by  law  as  charges  for  serv- 
ices enumerated  in  the  fee  bill. 

Mr.  Black  has  it  that  the  term 
"costs,"  besides  being  the  allowance 
recoverable  by  a  successful  from  the 
defeated  liljgant,  is  in  England  also 
used  to  designate  the  charges  an  attor- 
ney or  solicitor  may  make  and  recover 
of  his  client  as  remuneration  for  pro- 
fessional services,  such  as  legal  ad- 


vice,, attendances,  drafting  and  copying 
documents,  and  conducting  legal  pro- 
ceedings. 

Mr.  Beames,  in  what  he  modestly 
called  a  "Sketch  on  Costs,"  said  there 
were  two  general  principles  on  which 
courts  of  equity  usually  act  in  giving 
or  withholding  costs;  namely,  remu- 
neration of  the  successful  party  and 
punishment  ,of  the  unsuccessful  one. 
In  some  instances,  according  to  him, 
remuneration  appears  to  be  the  sole, 
or,  at  least,  the  leading,  principle; 
and,  he  added,  when  a  court  of  equity 
awards  costs  to  a  trustee,  his  remu- 
neration is  the  sole  object,  because  the 
court  can  never  be  inferred  to  intend 
any  punishment  of  the  cestui  que  trust 
in  making  him,  or  the  fund  which  be- 
longs to  him,  pay  those  costs ;  on  the 
contrary,  it  requires  from  such  cestui 
que  trust  the  discharge  of  a  moral 
duty  lest  the  gratuitous  performance 
of  a  fiduciary  obligation  which  can  be 
attended  with  no  benefit  to  the  trustee 
be  accompanied  with  a  pecuniary  loss 
to  him.  Introduction,  Summary  of  the 
Doctrine  of  Courts  of  Equity  with  Re- 
spect to  Costs,  Lond.  1822. 

In  the  United  States,  costs  have 
been  said  to  be  an  allowance  to  a  party 
for  expenses  incurred  in  conducting 
his  suit;  and  fees,  the  compensation 
to  an  officer  for  services  rendered  in 
the  progress  of  the  cause.  Muaser  v. 
Gk)od  (1824)  11  Serg.  &  R.  (Pa.)  248. 

Costs  have  been  defined  also  in  the 
same  jurisdiction  as  expenses  incurred 
either  in  prosecuting  or  defending  an 
action  or  any  process  at  law  or  in 
equity,  consisting  of  the  fees  of  at- 
torneys, solicitors,  or  other  officers  of 
court,  and  such  disbursements  as  are 
allowed  by  law.  Janes's  Appeal 
fl878)  87  Pa.  431. 

Mr.  Bouvier,  in  his  Dictionary, 
says:  No  costs  were  recoverable  by 
either  plaintiff  or  defendant  at  com- 
mon law,  and  they  were  first  given  by 
the  Statute  of  Gloucester  (6  Edw.  L 
chap.  1),  which,  in  substance,  has  been 
adopted  in  all  the  United  Statea.  And 
he  adds :  In  no  case  can  a  party  recov- 
er costs  from  his  adversary  unless  he 
can  show  a  statute  giving  him  the 
-right,  and  such  statutes  are  strictly 
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construed,  and  not  extended  beyond 
their  letter. 

His  latter  statement  has  ample  sup- 
port in  Apperson  v.  Mutual  Ben.  L. 
Ins.  Co.  (1876)  38  N.  J.  L.  388. 

According  to  Judge  Daniell,  courts 
are  extremely  anxious  to  encourage 
those  who  stand  forward  as 
friends  of  infants,  and,  whenever  it 
can  be  done,  alloTz  them,  out  of  the 
Infants'  estates,  costs  of  any  proceed- 
ings instituted  in  good  faith  for-  the 
infants*  benefit.    1  Dan.  Ch.  Pr.  79, 

Whoever  will  stand  forward  in  the 
character  of  a  next  friend  ought  to  be 
encouraged  by  the  courts  to  every  pos- 
sible extent,  it  has  been  declared,  while 
he  can  be  supposed  to  intend  the  bene- 
fit of  the  infant;  and  so  long  as  Uiis 
is  the  case,  no  degree  of  mistake  or 
misapprehension  on  his  part  should 
charge  a  prochein  ami  with  costs  as 
against  an  infant's  estate.  Wfaittaker 
V.  Marlar  (1786)  1  Cox,  Ch.  Cas.  285, 
t9  Eng.  Reprint,  1169. 

In  a  later  case  it  was  put  somewhat 
qualifiedly.  It  was  therein  said  that 
the  true  principle  which  should  govern 
in  cases  of  suits  by  next  friends  of  in- 
fants is  that  no  discouragement  ought 
to  be  resorted  to  to  deter  persons  bona 
fide  suing  as  next  friends,  but  that  no 
undue  facility  should  be  afforded  to 
mere  volunteers,  who  interfere  for 
their  own  purposes  rather  than  for  the 
infant's  advantage.  While  they  seem 
to  act  in  good  faith,  next  friends  will 
foe  protected,  the  presumptions  will  be 
in  their  favor,  and  the  burden  of  proof 
will  rest  upon  those  who  impeach  their 
motives;  but  no  strained  presump- 
tions will  be  indulged  to  save  them, 
no  forced  constructions  of  their  con- 
dnct  will  be  mad^  and  no  bare  possi- 
bilities will  be  conjured  up  in  their 
behalf.  Nalder  v.  Hawkins  (1833)  2 
Hyl.  &  K.  243.  39  Eng.  Reprint,  937, 
Coop,  t  Brougham,  176,  47  Eng.  Re- 
print, 62. 

Recently  it  has  been  held  that  for 
the  costs  said  damages  recovered 
against  a  next  friend  of  an  infant  in 
an  unsuccessful  action  which  he  had 
brought  upon  the  advice  of  counsel, 
in  good  faith,  and  had  carried  on  with 
diligence  and  propriety,  the  infant 
was  bound  to  indemnify  him.  Steeden 


v.  Walden  [1910]  2  Ch.  (Eng.)  393, 
79  L.  J.  Ch.  N.  S.  618,  103  h.  T.  N.  S. 
135,  26  Times  L.  R.  690,  64  Sol.  Jo.  681. 

Long  before  that,  tvord  Eldon  held 
a  prochein  ami  not  entitled  to  the  costs 
of  an  unsuccessful  suit  out  of  the  in- 
fant's estate  if  it  appeared  that,  by 
reasonable  diligence  before  suing,  he 
could  have  ascertained  that  there  was 
no  real  ground  of  action.  Pearce  v. 
Pearce  (1804)  9  Yes.  Jr.  548,  32  Eng. 
Reprint,  715. 

The  action  of  the  English  courts  re- 
specting claims  of  the  next  friends  for 
costs  against  infants  may  be  seen  in 
the  following  citations  of  typical 
cases : 

Sir  William  Grant,  Master  of  the 
Rolls,  on  a  bill  filed  by  a  legatee  of  a 
testator,  who  also  was  entitled  to  the 
residue  of  the  estate  in  the  right  of 
his  wife,  in  his  own  behalf,  and  as 
prochein  ami  of  an  infant,  was  applied 
to  by  counsel  for  the  next  friend  for 
an  allowance  of  coats  beyond  those 
taxed.  There  had  been  a  decree  with 
costs  to  be  taxed,  payable  out  of  the 
estate,  and  these  had  been  taxed,  but 
the  prochein  ami  asked  for  a  further 
allowance.  His  counsel-  argued  that 
if  such  an  allowance  could  not  be 
given,  no  one  would  file  a  bill  in  be- 
half of  an  infant  except  in  the  plainest 
of  cases ;  but  he  admitted  that  his  ap- 
plication was  contrary  to  an  adverse 
decision  then  recently  made  by  the 
Master  of  the  Rolls.  In  denying  the 
application,  Sir  William  remarked : 
"If  the  prochein  ami  is  to  a  certainty 
to  have  all  that  exceeds  the  taxed 
costs,  that  leads  him  to  be  very  care- 
less. The  inquiry  could  be  only  what 
was  properly  expended.  This  is  a  bill 
filed  also  by  other  parties  as  well  as 
in  behalf  of  the  infant,  and  not  purely 
for  her  right,  I  understand  the  lord 
chancellor  has  said  he  never  will  di- 
rect such  a  reference."  Thereupon 
counsel  amici  eurise  cited  cases  in 
which  Lords  Eldon  and  Rosslyn,  sep- 
arately, had  thus  acted  in  special  cir- 
cumstances without  sanctioning  any 
general  rule,  but  Sir  William  replied 
that  that  was  often  done  in  cases  of 
charity,  and  adhered  to  his  refusal  so 
to  order  in  the  case  at  bar.  Osborne 
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V.  Denne  (1802)  7  Ves.  Jr.  424,  32  Eng, 
Reprint,  172. 

About  this  time  it  waa  held  that  a 
trustee  or  next  friend  was,  under  the 
head  of  just  allowances,  entitled  to 
fair  expenses  beyond  taxed  costs. 
Feama  v.  Young  (1804)  10  Ves.  Jr. 
184,  32  Eng.  Reprint,  815. 

In  that  case  an  application  was 
made  by  motion  for  coats  of  trustees 
as  between  attorney  and  client,  and, 
in  passing  upon  it,  Lord  Chancellor 
Eldon  said :  Where  the  costs  of  the 
trustee  are  directed  to  be  taxed,  that 
means  as  between  party  and  party, 
not  in  the  larger  way;  but  where  a 
trustee,  in  the  fair  execution  of  his 
trust,  has  expended  money  by  reason- 
ably and  properly  taking  opinions  and 
procuring  directions  that-  are  neces- 
sary for  the  due  execution  of  his  trust, 
he  is  entitled  not  only  to  his  costs,  but 
also  to  his  charges  and  expenses  under 
the  head  of  just  allowances.  Some  of 
the  masters,  I  find,  think  that  as  these 
charges  cannot  come  under  the  head  of 
costs,  they  cannot  be  given  under  just 
aUowances.  With  regard  to  an  infant, 
this  requires  great  consideration,  for, 
as  the  infant  himself  cannot  incur 
charges  and  expenses,  if  they  cannot 
be  claimed  under  just  allowances,  and 
the  next  friend  is  to  be  at  the  whole 
expense  of  the  infant  beyond  his  costs, 
persons  will  deliberate  before  they  ac- 
cept that  office.  Ibid. 

In  Palmer  v.  Jones  (1874)  22  Week. 
Rep,  (Eng.)  909,  Sir  George  Jessel, 
Master  of  the  Rolls,  directed  the  costs 
of  an  infant's  suit,  conducted  to  a  suc- 
cessful end  by  his  next  friend,  to  in- 
clude "costs,  charges,  and  expenses  of 
the  next  friend,  properly  incurred  be- 
fore suit,  with  reference  to  its  institu- 
tion," after  the  regular  costs  had  been 
taxed  and  ordered  paid  out  of  the 
fund  recovered  in  the  suit. 

And  in  Brown  v.  Weatherhead 
(1844)  4  Hare,  122.  67  Eng.  Reprint, 
586,  9  Jur.  787,  it  was  ruled  that  the 
costs  of  the  friend  of  an  infant 
who,  pendente  lite,  attained  his  major- 
ity, should,  as  between  solicitor  and 
client,  be  allowed  up  to  the  time  the 
infant  became  of  age,  but  not  after- 
wards, even  where  further  proceedings 
were  had  in  consequence  of  those  al- 


ready taken,  unless  the  infant  had  ex- 
pressly authorized  them  after  he  be- 
came of  age. 

In  Canada,  an  application  was  made 
to  Mr.  Justice  Ferguson  for  an  order 
authorizing  infant's  next  friend  to 
prosecute  an  appeal  to  the  Supreme 
Court  of  the  Dominion,  and  protecting 
him  from  the  costs  of  the  appeal  out 
of  funds  of  the  infants,  inta*ned  in 
court,'  where  the  court  was  divided  in 
opinion  in  a  decision  adverse  to  the 
infants,  and  more  than  one  counsel 
had  advised  an  appeal.  The  learned 
judge,  in  granting  the  application, 
said:  At  first  I  did  not  clearly  see  my 
way  to  make  the  order,  the  next  friend 
being  a  person  who  acted  voluntarily 
and  undertook  the  conduct  of  the  suit, 
but,  on  reflection,  I  think  that,  under 
the  circumstances,  such  an  order 
should  be  made.  It  is  a  matter  in 
which  the  infant's  estate, — part  of  it, 
— according  to  the  view  of  the  next 
friend  and  counsel  who  advise  him. 
is  being  taken  away.  The  question 
really  is,  should,  in  this  state  of  affairs, 
other  estate  of  the  infant's  be  applied, 
if  necessary,  to  bear  the  expense  of 
such  an  appeal,  and  the  next  friend  be 
indemnified  or  recouped  in  case  he 
should  make  advances  for  the  pur- 
poses of  the  appeal?  I  think  the 
order  should  be  made.  Cottingham  v. 
Cottingham  (1885)  11  Ont  Pr.  13. 

From  the  foregoing  review  it  is 
clear  that  for  all  the  expenditures 
made  in  good  faith  by  a  next  friend  in 
beginning  with  probable  cause  and 
properly  prosecuting  with  diligence  a 
litigation  in  behalf  of  an  infant,  with 
or  without  success,  he  is  entitled  to  re- 
payment from  the  infant's  property, 
whether  his  disbursements  are  or  are 
not  technically  taxable  as  costs.  And 
it  is  equally  pflain  that  attorneys,  solic- 
itors, and  counsel  regularly  engaged 
in  the  bringing  and  carrying  on  of  the 
infant's  cause  at  the  instance  of  the 
next  friend,  are  entitled  to  be  paid 
for  their  services  a  fair,  just,  and  rea- 
sonable compensation.  But  it  is  not 
possible  to  rest  upon  any  exact  prec- 
edent the  right  of  the  next  friend 
himself  to  compensation  for  his  own 
services  from  the  infant/s  estate. 


Digitized  by 


ANNO.— NEXT  FRIEND— COMPENSATION.  1548 


/F.  rite  basil*  in  reason  for  airarding 
next  friend  rompcntmtion  for  aeiftces. 

The  court  in  the  Teported  case 
(RocERis  V.  Vaughn,  ante.  1528),  ad- 
mittinir  that  the  question  of  the  right 
of  a  next  friend  to  compensation  for 
his  personal  services  "is  remarkably 
free  of  previous  adjudication,"  really 
rests  the  award  upon  the  ground  that, 
in  the  instant  case,  the  services  of  the 
next  friend  were  "necessary"  to  the 
infant,  and  asserts  what,  indeed,  is 
not  debatable,  that  an  infant  is  liable 
for  all  necessaries. 

The  court,  unfortunately,  was  un- 
able to  cite  a  single  authority  for  the 
assertion  that  the  services  of  a  next 
friend  in  securing  a  valuable  estate 
for  the  infant  were  "a  necessi^." 

The  cases  found  do  not  strongly  il- 
luminate the  question,  which  the  court 
conceded  to  be  not  free  from  doubt, 
whether  or  not  the  next  friend  is  en- 
titled to  compensation  for  personal 
services. 

It  has  been  said  to  be  just,  and  with- 
in the  principle  making  an  infant  li- 
able for  necessaries,  that  reasonable 
fees  should  be  paid  out  of  his  estate, 
won  through  litigation,  to  the  lawyer 
who  fought  for  his  rights,  to  protect 
his  interests,  and  to  secure  his  prop- 
erty when  he  had  no  guardian,  Ep- 
person V.  Nugent  (1879)  57  Miss.  45, 
34  Am.  Rep.  434. 

The  property  of  infants,  lunatics, 
and  otiiers  who  must  appear  in  court 
proceedings  by  representatives,  may 
be  charged  with  the  fees  of  an  attor- 
ney employed  by  such  representatives. 
Westmoreland  v.  Martin  (1886)  24 
S.C238. 

The  compensation  for  legal  services 
to  an  infant  concerning  the  adminis- 
tration, protection,  and  preservation  of 
his  property,  depends  on  the  same  con- 
siderations, and  is  measured  by  the 
same  rules,  as  those  which  apply  in 
cases  of  like  services  to  adults.  Bowl- 
ing v.  Scales  (1875)  1  Tenn.  Ch.  618. 

And  the  proper  defense  of  a  suit 
against  an  infant  is  declared  a  neces- 
sity, for  the  cost  of  which  his  estate 
may  be  liable.  Nagel  v.  Schilling 
(1884)  14  Mo.  App.  576. 

Legal  services  which  pertain  to  the 
defense  of  the  liberty  or  the  person  of 


an  infant  should  be  classed  as  neces- 
saries, for  which  jie  is  liable  to  pay. 
The  necessaries  of  an  infant  concern 
his  person,  not  his  estate.  The  test 
of  whether  or  not  a  thing  is  a  neces- 
sity to  an  infant,  for  which  he  is  bound 
to  pay,  is  whether  or.  not  it  relates  to 
his  person  (whether  or  not  it  is  a 
creature  comfort,  as  it  were).  And 
legal  services  relating  to  an  infant's 
property  or  estate  should  not  be 
deemed  "necessaries,"  and  he  is  not 
liable  for  them,  in  the  absence  of  a 
statute  imposing  liability.  Grissom  v. 
Beidelman  (1912)  36  Okla.  343,  44 
L.R.A.(N.S.)  411,  129  Pac.  853,  Ann. 
Cas.  1914D,  599. 

Legal  services  rendered  an  infant, 
and  relating  to  his  inheritance,  do  not 
fall  in  the  category  of  necessities,  for 
which  he  is  liable;  such  necessities 
include  only  the  things  that  are  essen- 
tial to  his  support,  use,  and  comfort 
in  his  condition  and  circumstances  of 
life.  Cobbey  v.  Buchanan  (1896)  48 
Neb.  391,  67  N.  W..176. 

Compensation  for  legal  services  re- 
specting an  infant's  property  cannot 
be  recovered,  irrespective  of  whether 
the  infant  has  or  has  not  a  ^ardian. 
Such  services  are  not  necessaries, 
whether  or  not  they  are  beneficial. 
Phelps  V.  Worcester  (1840)  11  N.  H. 
51. 

The  test  of  beneficiality  does  not  de- 
termine' whether  or  not  services  ren- 
dered an  infant  are  to  be  accounted 
necessaries,  for  the  payment  of  which 
he  shall  be  held  liable.  Grissom  v. 
Beidelman  (Okla.)  supra. 

In  view  of  the  protection  afTorded 
minors  by  provisions  of  law  for  the 
appointment  of  guardians,  legal  serv- 
ices rendered  an  infant  in  settling 
the  estate  of  a  decedent  without  a 
guardian's  employment  oannot  be  held 
necessaries.  Mclsaac  v.  Adams 
(1906)  190  Maes.  117, 112  Am.  St.  Rep. 
321,  76  N.  E.  654,  6  Ann.  Cas.  729. 

V.  Conoluston^ 

It  would  be  both  presumptuous  and 
unjustifiable  to  pronounce  the  deci- 
sion in  the  reported  case  (ROBERrrs  v. 
Vaughn,  ante,  1528)  unsound  in  so  far 
as  it  awards  the  next  friend  compen- 
sation out  of  the  infant's  estate  for 
his  personal  services  as  such  in  a  suc- 
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cessful  litigation.  The  reason  the 
court  g&ve  appears,  to  afford  insuffi- 
cient support,  and  there  is  no  prece- 
dent;  but^  on  the  other  hand,  appar-. 


ently  no  coart  has  explicitly  decided 
that  a  next  friend  in  similar  circum- 
stances cannot  be  awarded  compensa- 
tion. J.  B.  G. 


HABRY  B.  ANDERSON,  Respt, 

V. 

FIDELITY  &  CASUALTY  COMPANY  OF  NEW  YORK,  Appt 

JVeir  Forfe  Court  of  Appeals -~  April  30,  1980, 

(228  N.  Y.  475,  127  N.  E.  584.) 

Insurance  —  accident  —  public  wnveyance  taxicab. 

An  automobile  operated  as  a  public  taxicab  for  fares  controlled  by  taxi- 
meter ia  within  the  provision  of  an  accident  insurance  policy  for  extra 
compensation  for  injuries  while  in  or  on  a  public  conveyance  provided  by 
a  common  carrier  for  passenger  service,  although  at  the  time  of  the  acci- 
dent the  cab  is  engaged  for  tJie  exclusive  use  of  the  person  injured  and  his 
companion. 

{See  note  ofi  this  qjiestion  beginning  on  page  1656.] 


Appeal  by  defendant  from  a  judgment  and  order  of  the  Appellate  Divi- 
sion of  the  Supreme  Court,  Third  Department,  modifying,  by  increasing 
the  recovery,  and  affirming  a  judgment  of  a  Trial  Term  for  Albany  County 
(Chester,  J.)  in  favor  of  plaintiff  in  an  action  brought  to  recover  the  amount 
alleged  to  be  due  on  an  accident  insurance  policy.  Affirmed, 

The  facts  are  stated  in  the  opinion  of  the  court 

Mr.  Charles  a  Sullivan,  with  Messrs.    &  G.  R.  Co.  19  S.  C.  363;  Lake  Shore 


Nadal,  Jones,  &  Mowton,  for  appel- 
lant: 

When  appellant  was  injured  and  met 
with  his  accident,  this  tuicab  was  not 
a  public  conveyance,  was  not  provided 
by  a  common  carrier,  was  not  then  a 
public  conveyance  for  passenger  serv- 
ice, and  the  owner  was  not  a  common 
carrier. 

Darnell  v.  Fidelity  &  C.  Co.  46  Ins. 
L.  J.  628;  Dorr  v.  New  Jersey  Steam 
Nav.  Co.  11  N.  Y.  485.  62  Am.  Dec  125; 
Anderson  v.  Fidelit^r  &  C.  Co.  100  Misc. 
411,  166  N.  Y.  Supp.  640;  Lough  v. 
Outerbridge,  148  N.  Y.  271,  25  L.ILA. 
674,  42  Am.  St.  Rep.  712,  38  N.  E.  292; 
New  York  C.  &  H.  R.  R.  Co.  v.  Sheeley, 
27  N.  Y.  Supp.  185;  New  York  C.  &  H. 
B.  R.  Co.  V.  Flynn.  74  Hun,  124.  26  N. 
Y.  Supp.  869;  Brown  v.  New  York  C. 
&  H.  R.  R.  Ca  76  Hun.  858.  27  N.  Y. 
Supp.  69;  Public  Service  Commission 
V.  Booth,  170  App.  Div.  690,  P.U.R. 
1916A,  955. 156  N.  Y.  Supp.  140;  Smith 
V.  O'Brien,  46  Misc.  325,  94  N.  Y.  Supp. 
673;  Piedmont  Mfg.  Co.  v.  Columbia 


&  M.  S.  R.  Co.  V.  Perkins,  26  Mich.  329, 
12  Am.  Rep.  275;  McGregor  v.  Gill 
114  Tenn.  521,  108  Am.  St  Rep.  919. 
86  S.  W.  318;  Nashville  &  C.  R.  Co.  v. 
Messino,  1  Sneed.  220;  Atlantic  City  v. 
Dehn,  69  N.  J.  L.  233,  54  AtL  220;  Stan- 
ley V.  Steele,  77  Conn.  688,  69  L.R.A 
661,  60  Atl.  640.  2  Ann.  .Cas.  342.  18 
Am.  Neg.  Rep.  20;  Trout  v.  Watkins 
Livery  &  Undertaking  Co.  148  Mo.  App. 
621,  130  S.  W.  136;  1  Moore.  Carr.  1. 
4.  21,  25;  Babbitt  Motor  Vehicles,  494; 
Oswego  V.  Collins.  38  Hun.  171;  New 
York  V.  Hexamer,  69  App.  Div.  4,  69  N. 
Y.  Supp.  198 ;  Oppenheimer  v.  Maryland 
Casualty  Co.  70  Pa.  Super.  Ct  382 ;  Ter- 
minal Taxicab  Co.  v.  Kutz.  241  U.  S. 
262.  60  L.  ed.  984,  P.UJ1.1916D,  972, 
36  Sup.  Ct.  Rep.  583,  Ann.  Cas.  1916D, 
766;  Primrose  v.  Casualty  Co.  of  Amer- 
ica, 19  Pa.  Dist.  R.  471,  affirmed  in  232 
Pa.  2  0,  37  L.R.A.(N.S.)  618,  81  Att 
212;  Conn  v.  Hunsberger,  224  Pa.  154, 
26  L.R.A.(N.S.)  372,  132  Am.  St  Rep. 
770,  73  Atl.  324, 16  Ann.  Cas.  504;  Stan- 
ley v.  Steele,  77  Conn.  688,  69  LJtA 
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•561,  60  AtL  640,  18  Am.  Rep.  20,  2  Ann. 
Cas.  342 ;  Copeland  v.  Draper,  157  Mass. 
558,  19  L^Jl.  283,  34  Am.  St  Rep.  314. 
:I2  N.  E.  944;  Payne  v.  Haistead,  44  111, 
App.  97;  Godbout  v.  St.  Paul  Union 
Depot  Co.  79  Minn.  188,  47  L.R.A.  532, 
81  N.  W.  835;  Siegrist  v.  Amot,  10  Mo. 
App.  200,  86  Mo.  200,  56  Am.  Rep.  425; 
Van  Zile,  Bailm.  &  Carr.  2d  ed.  chap. 
11;  Angel!,  Carr.  §  89;  Allen  v.  Sack- 
rider.  37  N.  Y.  341;  Fish  v.  Clark,  2 
Lans.  176,  49  N,  Y.  122;  HoUlister  v. 
Nowlen,  19  Wend.  238,  82  Am.  Dec 
455;  Wells  v.  Steam  Nav.  Co.  2  N.  Y. 
204;  Seaver  v.  Bradley.  179  Mass.  329. 
88  Am.  St.  Rep.  384,  60  N.  E.  795;  Lake 
Shore  &  M.  S.  R.  Co.  v.  Perkins,  26 
Mich.  329,  12  Am.  Rep.  275;  Com.  v. 
People's  Exp.  Co.  201  Mass.  564.  131 . 
Am.  St  Rep.  416.  88  N.  E.  426 ;  Fish  v. 
Chapman,  2  Ga.  849.  46  Am.  Dec.  393; 
Summer  v.  Caswell.  20  Fed.  249;  Bigby 
7.  United  States.  108  Fed.  597.  affirmed 
in  188  U.  S.  400.  47  L.  ed.  619,  23  Sup. 
Ct.  Rep.  468;  The  Neaffie.  1  Abb.  (U. 
S.)  467.  Fed.  Cas.  No.  10.063;  Nash- 
ville &  C.  R.  Co.  V.  Messino,  1  Sneed. 
224;  Gillinghara  v.  Ohio  River  R.  Co. 
35  W.  Va.  588.  14  L.BJ^.  798,  29  Am. 
St.  Rep.  827.  14  S.  E.  243;  Re  Ryder. 
P.UJ1.1916B,  1067;  Newcomb  v.  Yel- 
low Cab  Co.  P.UJt.l916B,  983. 

Messrs.  Mills  &  Milli^  for  respond- 
ent: 

The  vehicle  in  question  was  a  public 
conveyance. 

Gassenheimer  v.  District  of  Colum- 
bia. 26  App.  D.  C.  557.  6  Ann.  Cas.  920; 
Masterson  v.  Short,  33  How.  Pr.  481; 
Primrose  v.  Casualty  Co.  of  America, 
19  Pa.  Biat.  R.  471,  232  Pa.  210,  81  Atl. 
212,  37  L.R.A.(N.S.)  618,  and  note; 
Huddy.  Automobiles,  4th  ed.  pp.  44.  418, 
419,  476,  6th  ed.  pp.  46.  163.  164,  1049; 

5  Am.  &  Eng.  Enc.  Law,  2d  ed.  481; 
Fidelity  &  C.  Co.  v.  Joiner,  —  Tex.  Civ. 
App.  — .  178  S.  W.  806;  10  C.  J.  607;  , 
Donnelly  v.  Philadelphia  &  R.  R.  Co.  53 
Pa.  Super.  Ct.  28;  Terminal  Taxicab  Co. 
V.  Kutz,  241  U.  S.  252,  60  L.  ed.  984, 
P.U.R.1916D,  972,  36  Sup.  Ct.  Rep.  583, 
Ann.  Cas.  1916D,  765;  Van  Zile.  Bailm. 

6  Carr.  2d  ed.  chap.  2,  §  407;  Dobie. 
Bailm.  &  Carr.  519;  Mason-Seaman 
Transp.  Co.  v.  Mitchell,  89  Misc.  230, 
153  N.  Y.  Supp.  461;  Fonsler  v.  Atlan- 
tic City.  70  N.  J.  L.  125,  56  Atl.  119. 

Such  vehicle  was  provided  by  a  com- 
mon carrier. 

Burke  v.  State,  64  Misc.  558,  119  N. 
Y.  Supp^  1089;  O'Rourke  v.  Bates,  78 
Miac  414.  133  N.  Y.  Supp.  392  ;  5  Am. 
&  Eng.  Enc.  Law,  2d  od.  481 :  Huddy, 
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Automobiles,  4th  ed.  414.  420.  5th  ed. 
164 ;  Dunn  v.  New  Amsterdam  Casualty 
Co.  141  App.  Div.  478.  126  N.  Y.  Supp. 
229;  Primrose  v.  Casualty  Ca  of  Amer- 
ica, 19  Pa.  Dist.  R.  471.  affirmed  in  232 
Pa.  210,  37  L.RJV.(N.S.)  618,  81  AtL 
212;  Yellow  Taxicab  Co.  v.  Gaynor.  82 
Misc.  97,  143  N.  Y.  Supp.  279;  1  Wy- 
man,  Pub,  Serv.  Corp.  p.  407;  1  Moore. 
Carr.  p.  60;  Bonce  v.  Dubuque  St.  R.  Co. 
53  Iowa,  278,  36  Am.  Rep.  221,  5  N.  W. 
177,  8  Am.  Neg.  Cas.  347 ;  Van  Hoeffen 
V.  Columbia  Taxicab  Co.  179  Mo.  App. 
591.  162  S.  W.  694;  Lloyd  v.  Haugh  & 
K.  Storage  &  Transfer  Co.  223  Pa. 
148,  21  L.R.A.(N,S.)  188.  72  Atl.  516; 
Stiner  v.  Metropolitan  Street  R.  Co.  84 
N.  Y.  Supp.  285;  Dwindle  v.  New  York 
C.  &  H.  R.  R.  Co.  120  N.  Y.  117.  8 
L.R.A.  224.  17  Am.  St  Rep.  611.  24 
N.  E.  319;  Gillingham  v,  Ohio  River  R. 
Co.  35  W,  Va.  588.  14  L.R.A.  798.  29 
Am.  St.  Rep.  827, 14  S.  E.  243  ;  9  Colum- 
bia L.  Rev.  177;  10  Columbia  L.  Rev. 
358;  Carlton  v.  Boudar,  118  Va.  521. 
4  A.L.R.  1480,  88  S.  E,  174;  Brown 
Shoe  Co.  V.  Hardin,  77  W.  Va.  611. 
LjeJV.1916D.  1199.  87  S.  E.  1014; 
Lemon  v.  Ghanslor.  68  Mo.  340.  80 
Am.  Rep.  799;  Lewark  v.  Parkiison. 
73  Kan.  653,  6  L.R.A.(N.S.}  1069. 
86  Pac.  601,  20  Am.  Neg.  Rep.  81; 
Thomp.  Carr.  Pass.  26;  Bench  &  Bar 
(Sept.  1917)  p.  194;  Waldam  v.  Uke 
Superior  Terminal  &  Transfer  R.  Co. 
169  Wis.  187.  170  N.  W.  729;  Kenna 
H.  &  S.  E.  R.  Go.  T.  Calumet.  284  III 
801,  120  N.  E.  269;  Reaves  v.  Western 
U.  Teleg.  Go.  110  S.  G.  233.  96  S.  E. 
295;  Desser  v.  Wichita.  96  Kan.  820. 
L.R.A.1916D.  246. 168  Pac.  1194;  Cash- 
ins  V.  White,  101  Wash.  172.  L.R.A. 
1918F.  463,  172  Pac.  229;  Boland  v. 
Gay,  201  111.  App.  359;  Fonsler  v.  At- 
lantic City,  70  N.  J.  L.  126,  56  Atl.  119; 
Allen  V.  Bellingham,  95  Wash.  12,  163 
Pac.  18. 

The  vehicle  was  in  no  sense  a  pri- 
vate conveyance,  nor  was  it  provided 
by  a  private  carrier. 

Dwindle  v.  New  York  C.  &  H.  R.  R. 
Co.  120  N.  Y.  117,  8  L.R.A.  224,  17  Am. 
St.  Rep.  611,  24  N.  E.  319; ^1  Moore, 
Carr.  p.  4;  Terminal  Taxicab  Co.  v. 
Kutz,  241  U.  S.  252.  60  L.  ed.  9?4, 
P.U.R.1916D,  972,  36  Sup.  Ct.  Rep.  583. 
Ann.  Cas.  1916D,  765;  Yellow  Taxicab 
Co.  v.  Gaynor,  82  Misc.  94,  148  N.  Y. 
Supp.  279;  Munn  v.  Illinois.  94  U.  S. 
113,  24  L.  ed.  77. 

It  was  provided  for  passenger  serv- 
ice and  plaintiff  was  a  passenger  there- 
in. 


Digitized  by 


1546  AMERICAN  LAW  RE 

Gassenheimer  v.  District  of  Colum- 
bia, 26  App.  D.  C.  557,  6  Ann.  Cas.  920; 
Dunn  V.  New  Amsterdam  Casualty  Co. 
141  App.  Div.  478,  126  N.  Y.  Supp.  229; 
Primrose  v.  Casualty  Co.  of  America^ 
232  Pa.  210,  37  L.R.A.(N.S.)  618,  81 
Atl.  212;  Atlantic  City  v.  Brown,  71 
N,  J.  L.  81,  58  Atl.  110;  Stiner.  v. 
Metropolitan  Street  B.  Co.  84  N.  Y. 
Supp.  285. 

Elkus,  J.,  delivered  the  opinion  of 
the  court: 

This  action  is  upon  a  policy  of  ac- 
cident insurance  issued  by  the  de- 
fendant to  the  plaintiff.  By  article 
7  of  the  policy  it  is  provided  that 
the  amounts  specified  to  be  paid  by 
other  articles  shall  be  doubled  if  the 
bodily  injury  is  sustained  by  the  as- 
sured *'while  in  or  on  a  public  con- 
veyance {including  the  platform, 
steps,  and  running  hoard  thereof) 
provided  by  a  common  cai'rier  for 
passenger  service."  The  stipulated 
facts  show;  On  October  8,  1916, 
the  plaintiff  was  at  the  comer  of 
State  and  Pearl  streets  in  the  city 
of  Albany,  in  front  of  the  oiilce  of 
the  Yellow  Taxi  Service,  Incorpo- 
rated. A  cab  belonging  to  this  com- 
pany was  standing  at  the  curb, 
awaiting  engagement.  Plaintiff  de- 
sired to  go  to  the  Elks  Club  on  State 
street  near  Eagle  street,  and  en- 
gaged this  cab,  which  was  operated 
by  a  chauffeur  employed  by  the 
taxi  company.  The  plaintiff  en- 
tered the  cab,  accompanied  by  a 
friend,  and  gave  the  chauffeur  the 
direction  to  take  them  to  the  Elks 
Club,  arrived  in  front  of  the  club, 
and,  as  the  plaintiff  attempted  to 
alight,  he  stumbled  and  fell  and 
sustained  »  fracture  of  the  right 
patella  or  kneecap,  and  was  seri- 
ously injured. 

The  question  before  this  court  is 
whether  the  taxicab  in  which  the 
plaintiff,  received  his  injury  is  a 
public  conveyance  provided  by  a 
common  carrier  for  passenger  serv- 
ice, within  the  meaning  of  the  poli- 
cy sued  upon. 

The  stipulated  facts  show  that 
the  Yellow  Taxi  Service,  Incorpo- 
rated, onerate  a  number  of  Ford 
(automobile)  cars,  differing  in  no 
way  from  other  Ford  cars,  except 


POR^S,  ANNOTATED.  [9  A.L.R. 

that  they  are  equipped  with  a  taxim- 
eter, and  that  the  bodies  of  the 
cars  are  painted  yellow  and  bear  a 
serial  number.  There  was  a  apace 
for  additional  passengera  in  the 
taxicab,  but  the  plaintiff  and  his 
friend  had  the  sole  and  exclusive 
occupation  imtil  his  journey's  end. 

The  Yellow  Taxi  Service,  Incorpo- 
rated, was  organized  under  the 
Business  Corporations  Law  (Con- 
sol.  Laws,  chap.  4),  with  the  pur- 
pose, among  others,  "to  conduct  a 
general  livery  business  by  means 
of  automobiles  plying  for  hire  in 
the  streets  of  any  city  or  village 
^  within  the  state  or  on  the  roads  and 
'  highways  of  the  state  generally,  or 
elsewhere,  whether  such  vehicles  are 
propelled  by  steam,  gasolene,  elec- 
tricity or  any  other  kind  of  motive 
power  for  the  transportation  of 
passengers  or  goods." 

Pursuant  to  the  authority  granted 
by  this  charter,  some  taxicabs  of 
the  Yellow  Taxi  Service,  Incorpo- 
rated, were  sent  to  stands  at  vari- 
ous places  in  Albany,  awaiting  ap- 
plicants for  their  services,  and  to 
do  a  so-called  "cruising"  business, 
seeking  and  accepting  "fares'*  who 
may  signal  to  them  when  they  are 
unengaged.  Others  awaited  calls 
at  the  garage  of  the  company.  Ap- 
parently the  chauffeur  was  the  au- 
thorized agent  of  the  company  to 
accept  a  "fare,"  and  was  bound  to 
accept  every  proper  "fare"  pre- 
sented, under  the  provisions  of 
chapter  14,  §§  6  and  14,  of  the  Gea- 
eral  Ordinances  of  the  City  of  Al- 
bany. This  ordinance  imposed  a 
penalty  of  $10  on  the  owner  or  driv- 
er of  any  conveyance  used  for  the 
carrying  *and  transportation  of  pas- 
sengers for  hire,  other  than  street 
cars,  who  should  refuse  or  neglect 
to  convey  any  person  to  any  place, 
within  certain  limits,  around  the 
city. 

The  term  "common  carrier"  is 
not  of  statutory  origin.  Its  mean- 
ing is  to  be  found  in  the  history  of 
the  law  of  the  early  'days,  when 
means  of  travel  and  communica- 
tion were  slow  and  uncertain,  and 
innkeepers  and  carriers  were  re- 
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strained  from  the  robbery,  and  oft- 
timea  murder,  of  those  to  whom 
they  offered  their  .  hospitality  or 
service,  only  by  the  imposition  of 
heavy  penalties  and  responsibility 
for  the  safe-keeping  of  their  pa- 
trons' goods  and  persons.  Nugent 
V,  Smithi  L.  R.  1  C.  P.  Div.  19,  423, 
45  L.  J.  C.  P.  N.  S.  697,  "34  L.  T.  N. 
S.  827,  24  Week.  Rep.  237,  3  Asp. 
Mar.  L.  Cas.  198,  1  Eng.  Rul,  Cas. 
216;  Coggs  V.  Bernard,  2  Ld.  Raym, 
909,  92  Eng.  Reprint,  107,  1  Smith, 
Lead.  Cas.  199. 

With  the  development  in  travel- 
ing facilities' from  the  post  horse 
to  the  chaise,  the  stagecoach,  and  to 
the  modem  railroad  train  or  steam- 
boat, the  term  "common  carrier" 
has  been  applied  to  each  new  de- 
vdopment  catering  to  the  public 
generally,  and  the  strict  rules  of 
the  old  law  have  been  relaxed  but 
little,  for  with  the  development 
came  new  dangers  of  a  mechanical 
sort,  inherent  to  swiftly-moving 
machines.  Palmer  v.  ^  Delaware  & 
H.  Canal  Co.  120  N.  Y.  170,  17  Am. 
St.  Rep.  629,  24  N.  E.  302;  Ingalls 
V.  BUls.  9  Met.  1,  43  Am.  Dec.  346, 
9  Am.  Neg.  Cas.  426;  Hegeman  v. 
Western  R.  Corp.  13  N.  Y.  9,  64 
Am.  Dec.  517.  To-day,  as  is  prac- 
tically conceded  by  counsel  for  both 
parties  in  the  instant  case,  the 
term  "common  carrier"  should  be 
applied  to  the  "jitney  bus,"  and  to- 
morrow, in  a  proper  case,  it  may 
well  be  that  it  may  be  ai^lied  to 
that  most  recent  device  for  elimi- 
nating the  fetters  of  distance,  the 
seroplane,  presenting  as  it  does  new 
dangers  unknown  to  the  average 
man,  which  can  only  be  decreased 
by  a  high  degree  of  care  upon  the 
part  of  those  in  control  of  the  mech- 
anism which  operates  them. 

Definitions  are  fundamental. 
Their  application  to  any  given  state 
of  facts,  therefore,  must  be  by  analo- 
gy. Moore,  Carriers,  2d  ed.  p.  19, 
defines  a  common  carrier  as  "one 
who,  by  virtue  of  his  business  or 
calling,  undertakes,  for  compensa- 
tion, to  transport  personal  property 
from  one  place  to  another,  either  by 
land  or  water,  and  deliver  the  same. 


for  all  such  as  may  choose  to  em- 
ploy him ;  and  everyone  who  under- 
takes to  carry  and  deliver,  for  com- 
pensation, the  goods  of  all  persons 
indifferently,  is,  as  to  liability,  to  be 
deemed  a  common-  carrier." 

A  common  carrier  was  defined,  in 
Gisbourn  v.  Hurst,  1  Salk.  249,  91 
Eng.  Reprint,  220,  to  be  "any  man 
undertaking,  for  hire,  to  carry  the 
goods  of  all  persons  indifferently," 
and  in  Dwight  v.  Brewster,  1  Pick. 
50,  11  Am.  Dec.  133,  to  be  "one  who 
undertakes,  for  hire,  to  transport 
the  goods  of  such  as  choose  to- em- 
play  him,  from  place  to  place." 

In  Bank  of  Orange  v.  Brown,  3 
Wend.  161,  Chief  Justice  Savage 
said:  "Every  person  who  under- 
takes to  carry,  for  a  compensation, 
the  goods  of  all  persons  indifferent- 
ly, is,  as  to  the  liability  imposed,  to 
be  considered  a  common  carrier." 

'The  distinction  between  a  com- 
mon carrier  and  a  private  or  special 
carrier  is  that  the  former  holds  him- 
self out  in  common,  that  is,  to  all 
persons  who  choose  to  employ  him. 
as  ready  to  cairy  for  hire ;  while  the 
latter  agrees  in  some  special  case, 
with  some  private  individual,  to  car- 
ry for  hire."  Story,  Contracts,  § 
752a. 

The  wnployment  of  a  common 
carrier  is  a  public  one,  and  he  as- 
sumes a  public  duty,  and  is  bound  to 
receive  and  carry  tiie  goods  of  any 
one. 

"On  the  whole,"  says  Professor 
Parsons,  "it  seems  to  be  clear  that 
no  one  can  be  considered  as  a  com- 
mon carrier,  unless  he  has,  in  some 
way,  held  himself  out  to  tiie  public 
as  a  carrier,  in  such  manner  as  to 
render  him  liable  in  an  action  if  he 
should  refuse  to  carry  for  anyone 
who  wished  to  employ  him."  2  Par- 
sons, Contr.  5th  ed.  166,  note; 
Allen  V.  Sackrider,  37  N.  Y.  341, 
342. 

In  the  early  days  there  was  no 
common  carrier,  except  of  goods. 
Common  carriers  of  persons,  as 
such,  were  unknown  until  recent 
times.  Travel  was  unusual,  and  he 
who  traveled  did  not  travel  in  wag- 
ons or  conveyances  furnished  by  a 
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common  carrier.  Thereafter,  the 
term  "common  carrier"  acquired  a 
broader  meaning,  and  now  applies 
to  one  who  carries  passengers  as 
well  as  one  who  carries  goods,  either 
when  he  carries  the  passenger  and 
his  merchandise  or  baggage,  or 
when  he  carries  a  traveler  without 
his  goods.  Bretherton  v.  Wood,  3 
Ball  &  B.  54,  6  J.  B.  Moore,  141,  9 . 
Frice,  408,  23  Revised  Rep.  556; 
Nolton  V.  Western  R.  Corp.  15  N.  Y. 
444,  69  Am.  Dec.  623. 

The  diistinction  as  to  liability  of 
a  carrier  of  goods  and  of  passengers 
is  illustrative.  Chief  Justice  Mans- 
field said:  "For  the  goods  the  car- 
rier is  answerable  at  all  events ;  but 
he  did  not  warrant  the  safety  of  the 
passengers.  His  undertaking  as  to 
th3m  went  no  farther  than  this; 
that  as  far  as  human  care  and  fore- 
sight could  go,  he  will  provide  for 
their  safe  conveyance."  Christie  v. 
Griggs,  2  Campb.  79,  11  Revised 
Rep.  666 ;  Camden  &  A.  R,  &  Transp. 
Co.  V.  Burke,  13  Wend.  611,  616,  28 
Am.  Dec,  488 ;  Hollister  v.  Nowlen, 
19  Wend.  234.  236.  32  Am.  Dec.  455. 

This  distinction  in  liability  arises 
out  of  the  difference  in  control  exrar- 
cisable  over  human  beings  and  mere 
goods. 

In  Jackson  Architectural  Iron 
Works  V.  Huribut,  158  N.  Y.  34,  38, 
70  Am.  St.  Rep,  432,  52  N.  E.  665, 
this  court  held  that  it  was  not  error 
to  refuse  to  instruct  a  jury  that  one 
whose  business  is  that  of  a  general 
truckman,  whose  particular  special- 
ty was  moving  heavy  machinery, 
for  which  he  kept  and  maintained 
a  large  number  of  trucks  and  horses 
and  necessary  help  for  the  transac- 
tion of  this  business,  was  not  a  com- 
mon carrier.  Judge  O'Brien,  who 
wrote  the  opinion  of  this  court, 
said:  "A  common  carrier  is  one 
who,  by  virtue  of  his  calling,  under- 
takes, for  compensation, .  to  trans- 
port personal  property  ifrom  one 
place  to  another  for  all  such  as  may 
choose  to  employ  him;  and  every- 
one who  undertakes  to  carry  for 
compensation  the  goods  of  all  per- 
sons indifferently,  is,  as  to  liability, 
to  be  deemed  a  common  carrier." 


Ibid. ;  Bank  of  Orange  v.  Brown,  3 
Wend.  158 ;  Schouler,  Bailm.  &  Carr. 
2d  ed.  351;  Story,  Bailm.  §§  495, 
496;  2  Kent,  Com.  4th  ed.  pp.  598. 
599 ;  2  Parsons,  Contr.  165, 175 ;  An- 
gell,  Carr.  870;  Allen  v.  Sackrider. 
37  N.  Y.  341 ;  Lough  v.  Outerbridge, 
148  N.  Y.  271,  25  L.R.A.  674,  42 
Am.  St.  Rep.  712,  38  N.  E.  292. 

If  we  omit  the  words  "the  goodie 
of"  we  find  a  perfect  definition  of 
a  common  cazrier  of  persons,  and, 
when  the  history  of  the  change  of 
c^nunon  carriers  from  goods  to  per- 
sons is  traced,  we  find  that  reason, 
custom,  and  common  sense  support 
this  definition. 

Does  not  the  term  "common  car- 
rier" have  a  different  significance 
than  the  narrow  definition  given  by 
Moore,  to  the  layman  who  negoti- 
ates an  insurance  contract  by  which 
he  is  to  be  paid  a  specified  sum,  pro- 
vided his  injury  takes  place  while 
traveling  in  a  public  conveyance 
provided  by  a  common  carrier?  The 
insurance  contract  certainly  meant 
something,  and  its  meaning  was  not 
limited  by  the  old  definition  of  "com- 
mon carrier."  Its  indemnity  was 
for  personal  injuries.  Did  not  "com- 
mon carrier"  include  in  the  mind  of 
the  assiured,  and  in  the  mind  of  the 
ordinary  man,  a  street  car,  busses, 
jitneys,  taxicabs,  and  all  means  of 
conveyance  which  are  publicly  of- 
fered to  travelers,  whether  accom- 
panied by  their  luggage  or  not,  re- 
gardless of  whether  the  offer  is 
made  by  a  carrier  of  goods  and  per- 
sons, or  merely  of  persons? 

The  certificate  of  incorporation  of 
the  company  owning  the  taxicab  in 
question  states  that  it  is  organized 
for  the  transportation  of  passengers 
or  goods.  Why,  then,  is  it  not  a 
"common  carrier,"  within  the  mean- 
ing of  the  insurance  policy  in  the  in- 
stant case?  That  the  company  it- 
self was  a  common  carrier  within 
the  meaning  of  the  policy,  ttiere  can 
be,  I  think,  little  doubt. 

The  tendency  of  the  law  is  to  dim- 
inate  distinctions  which  no  longeo- 
continue  in  the  mind  of  the  ordinary 
man.  The  Supreme  Court  of  the 
United  States  well  says  in  Little  v. 


Digitized  by 


Google 


Hackett,  116  U.  S.  366, 379, 29  L.  ed. 
652.  656.  6  Sup.  a.  Rep.  391,  397 
(Field.  J.) :  "There  is  no  distinction 
in  principle,  whether  the  passengers 
be  on  a  public  conveyance  like  a 
railroad  train'  or  an  omnibus,  or  be 
on  a  hack  hired  from  a  public  stand 
in  the  street  for  a, drive."  And,  in 
distinguishing  the  passenger  in  a 
public  conveyance  ^m  the  owner, 
said:  'The  owner  of  a  public  con- 
veyance is  a  carrier,  and  the  driver 
or  the  person  managing  it  is  his 
.-servant.  Neither  of  them  is  the 
^e^vant  of  the  passenger,  and  his 
asserted  identity  with  them  is  con- 
tradicted by  the  daily  experience  of 
the  world."  Field,  J.,  116  U.  S.  366, 
375. 

The  modem  meaning  of  common 
carrier  is  well  expressed  in  the  Cali- 
fornia Code  as  follows:  "Everyone 
who  offers  to  the  public  to  carry  per- 
sons, property,  or  messages,  except- 
ing only  telegraphic  messages,  is  a 
common  carrier  of  whatever  he  thus 
offers  to  carry."  CaL  Civ.  Code. 
§2168. 

The  crux  of  the  present  case, 
therefore,  narrows  down  to  the 
point  whether  the  taxicab  furnished 
to  the  plaintiff,  in  which  he  was  rid- 
mg  and  from  which  he  was  alight- 
ing at  the  time  of  bis  injury,  was  a 
public  conveyance.  If  this  be  so, 
and  the  company  furnishing  it  be- 
ing a  common  cart'ier,  the  condi- 
tions of  the  policy  providing  for 
double  indemnity  are  fulfilled. 

The  stipulated  facts  show  that 
the  Yellow  Taxi  Service,  Incorporat- 
ed, sent  its  taxicabs,  equipped  with 
taximeters,  on  the  streets  of  Albany, 
under  the  control  of  their  chauf- 
feurs, to  wait  at  stands,  or,  when 
traveling  upon  the  streets  and  un- 
employed, to  transport  any  appli- 
cant for  their  service.  The  city  ordi- 
nance clearly  applies  to  them,  and 
penalizes  both  the  chauffeur  and  t^e 
owner  for  any  refusal  to  accept  any 
proper  applicant.  Certainly  the 
owners  and  drivers  of  purely  pri- 
vate conveyances  cannot  be  subject- 
ed to  this  penalty. 

In  Primrose  v.  Casualty  Co.  of 
America.  232  Pa.  210, 214. 37  L.R.A. 
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(N.S.)  618.  81  AtL  213,  it  was  said: 
"The  words  'public  conveyance  pro- 
vided for  passenger  service,  and  pro- 
pelled by  gasolene,'  are  to  receive  a 
reasonable  meaning.  All  convey- 
ances are  either  for  public  or  private 
use.  The  automobile  in  the  case  at 
bar  was  not  one  for  merely  private 
use.  It  belonged  to  a  company 
which,  as  already  stated,  was  en- 
gaged in  the  business  of  hiring  auto- 
mobiles for  general  public  use.  The 
use  of  no  one  of  its  machines  was 
limited  to  any  particular  person,  but 
anyone  able  to  pay  the  price  for  the 
privilege  of  riding  in  it.  while  it  was 
under  the  control  of  and  being  oper- 
ated by  one  of  the  company's  em- 
ployees.'could  do  so.  In  some  cases, 
a  fare  per  head  was  charged  for  the 
use  of  the  machine  for  a  stipulated 
time  or  for  a  specified  journey;  in 
other  instances,  there  was  a  charge 
for  the  use  of  the  car  of  so  much 
by  the  hour.  and.  under  this  ar- 
rangement, the  deceased  and  his 
friends  hii%d  the  car  in  which  they 
were  riding." 

The  facts  in  the  Primrose  Case 
were  very  similar  to  those  in  the 
case  at  hix,  and  while  it  may  Ije  that 
that  decision  was  too  broad,  in  that 
it  applies  to  a  rented  automobile,  un- 
der contract  for  a  day  or  an  hour  or 
other  specified  time,  it  is  clear  that 
a  taxicab  equipped  with  a  taximeter, 
"cruising"  along  the  streets  of  a 
city,  offering  its  services  to  the  first 
comer,  looking  for  "fares"  to  any 
place  within  the  city  limits,  at  a 
fixed  price  to  be  controlled  by  the 
distance  and  recorded  by  a  taximet- 
er, is  a  public  con- 
veyance within  the  V^Vli'Zt^ 
usual  concept  of  the  coaw- 
term  and  also  legal- 
ly.  Its  character  does  not  change  by 
reason  of  some  passer-by  accepting 
the  offer  publicly  made  of  its  serv- 
ices. It  was  a  public  offer  of  convey- 
ance which  he  accepted,  and  the  in- 
strument of  conveyance  must  re- 
main as  to  him  a  public  conveyance 
to  his  journey's  end  or  his  diBmiflflal 
of  the  cab. 

There  does  not  seem  to  be  much 
reason  in  the  argument  that  if  all 
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the  seats  were  occupied  the  convey- 
ance was  a  public  one»  but  that  if 
only  two  or  three  of  the  four  avail- 
able seats  were  occupied,  it  was  a 
private  conveyance.  The  fact  that, 
by  custom,  when  engaged  by  a 
"fare,"  taxicabs  proceed  under  the 
direction  of  that  "fare"  to  the  des- 
tination desired  by  him^  and  accept 
no  other  passengers,  does  not  change 
the  means  or  character  pf  the  con- 
veyance. The  custom  is  the  result 
of  business  convenience,  inherent 
in  the  successful  conduct  of  the 
laxicab  business.  Those  employing 
taxicabs  desire  greater  speed  and 
conveyance  .in  transacting  their 
business  or  journey  than  is  fur- 
nished by  the  ordinary  street  car  or 
jitney  bus.  This  means  of  speed 
and  convenience  is  offered  by  the 
taxicab,  and  that  is  what  warrants 
its  higher  rate  of  charge.  Jackson 
Architectural  Iron  Works  v.  Hurl- 
but,  158  N.  Y.  34,  70  Am.  St.  Rep. 
432,  52  N.  E.  665. 

T^e  exclusive  right  to  use  does 
not  alter  the  situation.  In  Camp- 
bell v.  Perkins,  8  N.  Y.  430,  435,  in 
which  the  owners  of  a  canal  boat, 
carrying  passengers  and  goods  for 
hire,  chartered  a  boat  bearing  their 
name  to  another  company  for  a 
single  trip,  a  passenger,  apparently 
knowing  nothing  of  the  charter 
party,  engaged  passage  on  the  boat, 
and  during  the  trip  from  New  York 
to  Albany  some  of  his  luggage  was 
lost,  and  he  brought  action  against 
the  owner.  It  was  held  "that  the 
defendants,  as  owners  of  the  boat, 
were  liable  to  the  plaintiff  in  their 
character  as  common  carriers,  not- 
withstanding there  was  no  privity 
of  contract  between  them  and  the 
plaintiff;  that  they  had  a  duty  to 
perform  as  common  carriers,  and 
were  liable  for  their  failure  to  per- 
form such  duty." 

An  express  train  which  may  not 
be  filled  to  capacity,  passes  by  ordi- 
nary stations,  even  cities,  where 
passengers  may  be  waiting,  willing 
and  anxious  to  board  it,  but  its  serv- 
ices belong  to  those  few  persons  who 
entered  it  for  specific  destinations 
without  intermediate  stop.  Passen- 


gers often  pay  an  extra  fan  to 
travel  on  these  trains.  Inns  can- 
not be  compelled  to  fill  every  room 
to  capacity,  nor  Pullman  companies 
to  let  unoccupied  berths  in  sections 
already  rented.  These  limitations 
do  not  alter  their  public  character. 
Jencks  v.  Coleman,  2  Sumn.  221, 
Fed.  Cas.  No.  7^58. 

This  would  make  it  appear  that 
the  test  of  the  meaning  of  *^btic 
conveyance"  is  not  whether  all  the 
seats  are  occupied,  or  whether  a 
passenger  takes  one  or  more  seats 
in  a  taxi,  paying  for  those  he  him- 
self does  not  occut^.  The  test 'is 
the  public  offer  of  conveyance  at  a 
fixed  fare  to  all. 

The  judgment  of  the  Appellate 
Division  and  order  appealed  from 
should  be  affirmed,  with  costs. 

Hlscock,  Ch.  J,,  concurring: 
While  plaintiff  was  alighting  from 
a  taxicab  in  the  city  of  Albany,  he 
met  with  an  accidental  injury.  At 
the  time  he  held  a  policy  issued  by 
the  defendant,  insuring  him  against 
injury  through  accidental  means, 
which  provided  that  the  amount  to 
be  paid  in  case  of  such  an  injury 
should  be  doubled  if  it  was  sustidned 
by  the  assured  ''while  in  or  on  a 
public  conveyance  .  .  .  provided 
by  a  common  carrier  for  passenger 
service."  By  the  judgment  which 
has  been  recovered  for  double  pay- 
ment under  this  clause,  the  ques- 
tion has  be^  presented  whether 
the  taxicab  in  which  plaintiff  was 
riding  was  a  public  conveyance  pro- 
vided by  a  common  carrier  for  pas- 
senger service.  The  important  facts 
by  which  this  question  is  t»  be  de- 
termined are  as  follows : 

The  Yellow  Taxicab  Service,  In- 
corporated, operated  taxicabs  in  the 
city  of  Albany.  It  has  a  garage, 
and  part  of  its  service  was  rendered 
by  taxicabs  on  calls  sent  in  to  the 
garage.  In  addition  to  this,  how- 
ever, it  stationed  taxicabs  in  vari- 
ous public  places  in  the  city,  where 
they  stood  awaiting  and  desiring 
engagement  by  any  person  who  was 
free  from  reasonable  or  legal  ob- 
jections and  was  able  to  pay  the  re- 
quired fare.   The  taxicab  in  which 


Digitized  by 


Google 


ANDERSON  v.  FIDELITY  &  C.  CO. 

plaintiflf  was  riding  was  one  of  the  ly  it  conveys  the  public, 
latter  class. 


1661 


When  a  person  en- 
sraged  one  of  these  cabs  on  a  public 
8tand,  it  became  subject  to  his  or- 
ders as  to  destination  and  duration 
of  service,  and  the  proffered  engage- 
ment of  any  other  person  would  not 
be  accepted  while  it  was  engaged  in 
carrying  out  the  first  engagement, 
even  though  there  was  room  for 
other  people.  The  company  did  not 
put  in  use  the  same  number  of  cabs 
each  day.  It  pursued  with  them  no 
definite  routes;  had  no  schedule  of 
any  kind ;  the  fares  were  fixed  by  it, 
and  were  not  in  any  way  controlled 
by  the  Public  Service  Commission. 
There  was  in  the  city  of  Albany  an 
ordinance  which  required  a  license 
fee  for  use  of  taxicabs  and  which 
imposed  a  penalty  upon  any  driver 
who  refused  to  convey  any  person 
within  certain  limits  within  the  city, 
and  which  limits  included  the  serv- 
ice being  rendered  for  plaintiff  at 
the  time  of  his  accident.  The  taxi- 
cab  company  had  taken  out,  and  was 
operating  ander,  such  a  license. 

We  think  that  upon  these  facts 
it  has  been  properly  held  that  the 
taxicab  was  a  public  conveyance 
and  that  the  company  which  oper- 
ated it  was  a  common  carrier. 

In  answer  to  the  first  question  in- 
volved, it  is  difficult  to  see  how  the 
taxicab  in  use  on  this  occasion  can 
be  regarded  as  other  than  a  "public 
conveyance."  We  are  not  now  con- 
sidering the  status  of  a  cab  which 
might  be  ordered  by  special  call 
from  the  garage,  as  a  conveyance 
might  be  ordered  from  a  liveryman, 
but  the  case  of  one  which  was  sta- 
tioned upon  the  street  for  the  pur- 
pose of  securing  business  from  any- 
one who  might  come  along,  who 
seemed  to  be  an  acceptable  custom- 
er. Such  a  conveyance,  stationed  in 
a  public  place  awaiting  and  accept- 
ing for  callage,  subject  to  reason- 
able regulations  which  will  be  dis- 
cussed later,  any  member  of  the 
public  who  desired  it,  and  upon 
terms  apparently  uniform  and  com- 
mon to  all,  seems  clearly  to  be  a 
public  conveyance.  It  is  a  public 
conveyance  because  indiscriminate- 


It  is  not 

private  because  its  use  is  not  limited 
to  certain  persons  and  particular  oc- 
casions, or  governed  by  special 
terms.  If  any  persuasive  author- 
ity is  needed  for  this  proposition, 
it  is  found  in  the  case  of  Terminal 
Taxicab  Co.  v.  District  of  Columbia, 
241  U.  S.  252,  253,  60  L.  ed.  984, 
986,  36  Sup.  Ct.  Rep.  583,  584,  Ann. 
Cas.  1916D,  765.  This  case  consid- 
ered a  statute  relating  to  public  util- 
ities, which  latter  were  defined  as 
including  "every  corporation  .  .  . 
controlling  or  managing  any  agency 
or  agencies  for  public  use  for  th£ 
conveyance  of  persons,"  and  it  was 
held  that  the  law  applied  to  a  com- 
pany which  carried  passengers  to 
and  from  hotels  and  railroad  ter- 
minals, respectively,  under  con- 
tracts which  gave  it  the  exclusive 
right  to  solicit  taxicab  business  from 
persons  at  either  place.  This  was 
only  part  of  the  public,  and  it  was 
assumed  that  there  was  the  same 
feature  of  control  by  the  first  per- 
son engaging  a  taxicab  as  appears 
in  this  case,  yet  it  was  held  that 
such  cabs  were  for  "public  use  for 
the  conveyance  of  persons." 

We  then  come  to  the  remaining 
question  whether  the  Yellow  Taxi- 
cab  Service  was  a  "eomnjon  carrier" 
for  passenger  service,  in  respect  of 
the  taxicab  in  which  plaintiff  was 
riding  at  the  time  he  received  his 
injuries.  And  again,  in  this  connec- 
tion, it  may  be  stated  that  the  sta- 
tus of  the  company  in  respect  of  such 
a  cab,  and  in  respect  of  those  sta- 
tioned in  its  garage  and  employed 
by  and  on  special  call  for  special  pur- 
poses, is  not  necessarily  the  same.  I 
think,  and  for  the  purposes  of  this 
discussion  shall  assume,  that  as  to 
such  latter  taxicabs  it  would  more 
nearly  have  the  character  of  a  liv- 
eryman and  would  not  be  a  common 
carrier.  Stanley  v,  Steele,  77  Conn. 
688,  69  L.R.A.  561,  60  Atl.  640,  2 
Ann.  Cas.  342, 18  Am.  Neg.  Rep.  20; 
McGregor  v.  Gill,  114  Tenn.  521, 108 
Am.  St.  Rep.  919,  86  S.  W.  318;  Sie- 
grist  V.  Amot,  86  Mo.  200,  205,  66 
Aip.  Rep.  425;  Erickson  t.  Barber 
Bros.  83  Iowa,  367,  49  N.  W.  888 ; 
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Copeland  v.  Draper,  157  Mass.  558, 
19  L.R.A.  283,  34  Am.  St  Rep. '314, 
32  N.  E.  944;  Conn  v.  Hunsberger, 
224  Pa.  154,  25  L.RJi..(N.S.)  372, 
132  Am.  St.  Rep.  770, 78  AtL  324, 16 
Ann.  Cas.  504. 

This  immediate  question  will  be 
discussed  on  1^  theory  that  the 
taxicab  which  was  used  by  tiie  plain- 
tiff was  stationed  upon  a  public 
street  and  in  a  public  place,  intend- 
ed to  serve,  and  serving  indiscrim- 
inately, those  of  the  public  who 
might  desire  it,  under  common  con- 
ditions and  upon  common  rates  of 
fare.  I  am  aware  that  it  will  be  con- 
tended by  the  appellant  that  this  is 
not  an  accurate  statement-  of  the  sit- 
uation»  because  the  services  were 
subject  to  certain  conditions,  limita- 
tions; and  restrictions,  and  there- 
fore there  will  be  considered,, first, 
these  limitations,  for  the  purpose  of 
determining  whether  in  any  sub- 
stantial or  legal  sense  they  did 
change  the  status  of  the  taxicab  as 
I  have  stated  it  to  be. 

It  is  said  that  the  taxicab  com- 
pany did  not  at  all  times  furnish  the 
same  number  of  cabs  for  public 
service,  that  it  would  not  receive  for 
carriage  persons  subject  to  certain 
objections,  that  it  fixed  its  own  rates 
of  fare  and  moved  from  no  fixed 
termini  on  fixed  routes  or  regular 
schedule,  and,  lastly,  that  when  it 
had  received  for  carriage  one  indi- 
vidual, or  one  group  of  individuals, 
it  was  not  open  to  other  engagement 
until  that  trip  had  been  finished.  It 
is  also  said  in  attempted  solution  of 
this  question  that  the  company  oper- 
ating the  taxicab  would  not  be  sub- 
ject to  action  if  it  refused  to  accept 
a  passenger,  and  that  it  was  not  sub- 
ject to  the  high  measure  of  liability 
which  attaches  to  a  common  carrier. 
So  far  as  concerns  these  last  prop- 
ositions, they  seem  to  me  to  involve 
an  argument  which  moves  back- 
ward, and  which  attempts  to  deter- 
mine a  status  by  consideration  of 
results  which  flow  from  the  status 
if  established.  The  liabilities  which 
have  been  mentioned  cannot  be  re- 
garded as  creating  the  status  of  a 
ccnnmon  carrier ;  they  arise  from  the 
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condition  of  being  a  conunon  carrier, 
if  that  is  once  established. 

I  do  not  think  that  any  of  the 
special  conditions  and  limitations 
which  have  been  mentioned  destrt^ 
or  impair  the  fundamental  and  sub- 
stantial character  of  the  operator  of 
the  taxicab  in  question.  We  can 
easily  see  that  there  is  nothing  deci- 
sive in  the  facts  that  the  company 
did  not  at  all  times  operate  the  same 
number  of  cabs,  that  it  rejected  un- 
desirable persons,  as  those  intoxi- 
cated or  diseased,  proposing  to  use 
its  conveyances,  and  that  it  fixed  its 
own  rates  of  fare.  These  are  all 
privileges  conmionly  exercised  by 
common  carriers  subject  to  statute 
or  contract  and  to  the  modern  device 
of  regulation  by  public  service  com- 
missions, and  except  for  such  con- 
trol or  regulation,  even  a  railroad 
company  would  not  be  regarded  as 
losing  or  shedding  its  character  of 
a  common  carrier,  if,  from  day  to 
day,  it  varied  t&e  number  of  its 
trains,  rejected  undesirable  persons 
as  passengers,  or  fixed  its  fares. 

Neither  has  it  ever  been  regarded 
or  held  to  be  indispensable  to  the 
creation  of  the  status  of  common 
carrier  that  its  conveyances  should 
move  between  fixed  termini  upon 
fixed  routes.  It  is  true  that  until 
modem  times  common  carriers,  tak- 
ing the  ordinary  stagecoach  as  an 
illustration,  did  ordinarily  thus 
move ;  but  no  case  has  been  cited  or 
found  which  holds  that  such  charac- 
teristics are  indispensable.  In  fact 
the  contrary  has  been  held.  Parme- 
lee  V.  Lowitz,  74  HL  116,  24  Am. 
Rep.  276;  Pennewill  v.  Cullen,  6 
Harr.  (Del.)  238.  It  has  even  been 
held  that  fixed  charges  are  not  an 
essential  attribute  of  a  common  car- 
rier of  goods.  Jackson  Architectur- 
al Iron  Works  v.  Hurlbut,  158  N.  Y. 
34,  70  Am.  St.  Rep.  432.  52  N.  B. 
665. 

This  leaves  the  limitation  upon 
service  which  is  most  urgently  em- 
phasized by  appellant,  namely,  the 
one  that  when  the  taxicab  had  been 
engaged  by  one  member,  or  group 
of  members,  of  the  public,  no  other 
person  was  received  for  carriage. 
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^en  though  room  was  still  left  in 
the  eonveyance,  until  the  first  trip 
had  been  completed.  This,  in  our 
jud^ent,  did  not  take  defendant 
out  of  the  character  of  common  car- 
rier. As  has  been  said  in  a  thought- 
ful discussion  of  this  general  ques- 
tion in  respect  of  this  particular 
feature:  "It  would  seem  that  in 
every  case  of  general  obligation  to 
serve,  the  custom  of  service  quali- 
fies the  nature  of  the  duty."  Colum- 
bia L.  Rev.  Dec.  1917,  pp.  710,  713, 

The  custom  under  which,  as  we 
kiiow  by  ordinary  observation,  a 
taxicab  such  as  that  in  which  plain-  * 
tiff  was  riding,  after  having  accept- 
ed from  the  public  an  individual  or 
a  group  of  individuals,  refuses  to  re- 
ceive others,  is  not  oiily  well-nigh 
universal,  but  is  almost  indispen- 
sable. Moving  on  no  definite  route, 
but  having  taken  passengers  for  de- 
livery at  one  destination,  it  could 
not  well  or  conveniently  discharge 
its  service  to  them  if  it  received  oth- 
er individuals  desiring  to  go  to  an- 
other destination  or  in  an  opposite 
direction.  It  does  not  absolutely 
and  unqualifiedly  refuse  to  serve 
these  latter  people,  but  simply  rele- 
gates them  to  service  by  another 
conveyance.  Its  refusal  to  carry  the 
public  goes  no  farther  than  condi- 
tions and  limitations  which  it  can 
reasonably  and  conveniently  make, 
and  more  than  this  a  common  car- 
rier is  not  required  to  do. 

While  a  company  operating  sleep- 
ing cars  is  not  a  common  carrier,  it 
still  is  engaged  in  rendering  public 
and  common  service,  and  it  has  been 
held  that  such  a  company  is  not  com- 
pelled to  sell  an  upper  berth,  al- 
though unoccupied,  when  the  entire 
section  has  been  engaged  by  another 
occupant.  Searles  v.  Mann  Boudoir 
Car  Co.  (C.  C.)  45  Fed.  330;  Nevin 
y.  Pullman  Palace  Car  Co.  106  HI. 
222, 46  Am.  Rep.  688.  Anhotelkeep- 
er  is  not  compelled  to  accommodate 
a  proposed  guest  by  setting  up  an  ex- 
tra bed  in  a  room  already  engaged, 
although  there  is  plenty  of  space  in 
such  apartment  for  such  extra  bed, 
Browne  v.  Brandt,  [1902]  1  K.  B. 
696,  2  B.  R.  C.  680,  71  L.  J.  K.  B. 
9  A.L.R.— 98. 
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N.  S.  367,  60  Week.  Rep.  654,  86  L. 
T.  N.  S.  626,  18  Times  L.  R.  399. 
And  as  was  held  in  the  case  of  Ter^ 
minal  Taxicab  Co.  v.  Kutz,  241  U.  S. 
252,  60  L.  ed.  984,  P.U.R.1916D, 
972,  36  Sup.  Ct  Rep.  583,  Ann.  Cas. 
1916D,  765,  above  cited,  the  status 
of  a  taxicab  as  a  "public"  convey- 
ance is  not  impaired  by  the  observ- 
ance of  a  custom  or  regulation  such 
as  we  are  now  commenting  on,  and 
of  course  the  feature  of  indiscrim- 
inate public  service,  there  said  not  to 
be  impaired  by  such  regulation,  is 
the  essence  of,  and  foundation  upon 
which  rest,  the  character  and  status 
of  a  common  carrier. 

Therefore,  as  we  think,  subject  to 
these  particular  features  which  reg- 
ulated without  destroying  its  serv- 
ice, the  owner  of  this  cab  was  en- 
gaged in  indiscriminately  carrying 
such  members  of  the  public  as  might 
apply  on  common  terms,  and  it  came 
within  the  definition  of  a  common 
carrier. 

As  we  well  know,  the  vocation  of 
a  common  carrier  of  passengers  is 

an  evolution  from  that  of  a  common 
carrier  of  goods.  Classical  definition 
of  the  latter  is  "any  man  undertak- 
ing for  hire  to  carry  the  goods  of  all 
persons  indifferently."  Gisboum  v. 
Hurst  (1710)  1  Salk.  249,  91  Eng. 
Reprint»220.  And  again:  *To  bring 
a  person  within  the  description  of  a 
common  carrier  he  must  exercise  it 
as  a  public  employment;  he  must  un- 
dertake to  cany  goods  for  persons 
generally,  and  he  must  hold  himself 
out  as  ready  to  engage  in  the  trans- 
portation of  goods  for  hire  as  a  busi- 
ness, not  as  a  casual  occupation  pro 
hac  vice."  Story,  Bailm.  §  496. 

In  extension  of  this  definition,  the 
common  carrier  of  passengers  has 
been  with  accuracy  defined  as  "one 
who  undertakes  for  hire  to  carry  all 
persons  indifferently  who  may  ^pply 
for  passage.  To  constitute  one  a 
coDunon  carrier  it  is  necessary  that 
he  should  hold  himself  out  as  such. 
This  may  be  done  not  only  by  adver- 
tising, but  by  actually  engaging  in 
the  business  and  pursuing  the  occu- 
pation fLB  an  employment."  Thomp. 
Carr.  Pads.  p.  26,  note  1. 
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The  meaning  and  extent  of  these 
definitions  of  a  common  carrier  are 
emphasized  by  recognized  definitions 
of  a  private  carrier. 

""Private  carriers  for  hire  are  such 
as  make  no  public  profession  that 
they  will  carry  for  all  who  apply, 
but  who  occasionally,  or  upon  the 
particular  occasion,  undertake  for 
compensation  to  carry  the  goods  of 
others  upon  such  terms  as  may  be 
agreed  upon.  They  are  not  common 
carriers  because  they  do  not  make 
the  carriage  of  goods  for  others  a 
business,  and  do  not  hold  themselves 
out  to  the  public  as  ready  and  will- 
ing to  carry  indifferently  f9r  all  per- 
'  sons  any  particular  class  of  goods, 
or  goods  of  any  kind-  whatever." 
Hutchinson,  Carr.  3d  ed.  §  35. 

The  learned  counsel  for  the  appel- 
lant in  his  earnest  and  thorough  ar- 
gument for  a  different  view  calls  to 
our  attention  many  cases  asserted 
tu  lead  to  a  different  conclusion. 
Some  of  these  are,  in  our  opinion,  so 
readily  distinguishable  from  the 
present  one  that  it  is  unnecessary  to 
comment  on  them  at  length.  There 
are,  however,  cited  four  cases  which 
merit  brief  comment,  for  the  pur- 
pose of  distinguishing  them  from 
the  present  case. 

In  Darnell  v.  Fidelity  &  C.  Co. 
(Tenn.  Sup.  Ct.)  reported  in  46  Ins. 
L.  J.  523,  the  taxicab  involved  had 
been  employed  on  a  special  call  to 
the  garage,  and  the  business  of  the 
owner  and  operator  of  it  was  de- 
scribed "as  in  the  nature  of  a  livery 
stable  business."  As  has  already 
been  indicated,  we  think  that  the 
status  of  such  a  conveyance  may 
readily  be  distinguished  from  that 
of  the  conveyance  in  which  plaintiff 
was  riding. 

Oppenheimer  v.  Maryland  C.  Co. 
70  Pa.  Super.  Ct.  383,  dealt  with  an 
automobile  which  was  hired  under 
special  contract  from  one  who,  so 
far  as  appears,  kept  a  garage  and 
did  not  station  his  cars  upon  the 
street  for  public  service,  and  the 
court  disposed  of  the  case  on  the 
theory  that  it  involved  and  was  con- 
trolled by  the  principles  applicable 
to  a  livery  stable  keeper. 
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The  case  of  New  York  v.  Hex- 
amer,  69  App.  Div.  4,  69  N.  Y.  Supp.* 
X98,  involved  the  consideration  of  a 
licensing  ordinance,  and  it  was  aim- 
ply  held  that  the  rifi^  to  license  the 
business  of  hackmen,  and  to  fix  a 
license,  did  not  authorize  the  pas- 
sage of  an  ordinance  imposing  a  li- 
cense fee  upon  a  person  engaged  in 
conducting  a  livery  stable  in  New 
Jersey,  and  who  at  intervals  sent  his 
carnages  into  the  city  of  New  York 
for  the'  purpose  of  meeting  the 
steamers  of  the  Tnms-Atlantic  Line 
and  conveying  the*  passengers  to 
their  respective  destinations.  It 
was  the  view  of  the  court  that  such  , 
a  person,  so  conducting  a  livery  sta- 
ble and  sending  forth  his  hackmen, 
was  not  "a  public  hackman." 

The  case  of  Brown  v.  New  York 
C.  &  H.  R.  R.  Co.  76  Hun,  355,  27 
N.  Y.  Supp.  69,  involved  the  question 
whether  an  owner  of  two  carriages 
with  teams  of  horses,  which  were 
used  in  the  transportation  of  pas- 
sengers about  the  city  of  Niagara 
F'alls,  was  a  common  carrier  within 
the  meaning  of  a  statute  regulating 
the  admission  of  persons  upon  the 
station  premises  of  the  defendant 
for  the  purpose  of  soliciting  custom. 
There  are  contradictory  expressions 
in  the  opinion,  upon  the  question  of 
common  carrier.  It  is  stated  that 
the  plaintiff's  business  did  come 
within  the  general  definition  of  a 
common  carrier,  but  that  ordinarily, 
in  speaking  of  a  common  carrier, 
hackmen  were  not  understood  to  be 
included  therein.  The  important 
fact  in  respect  of  the  decision,  how- 
ever, is  that  the  question  whether 
the  plaintiff  was  a  common  carrier 
or  not  was  not  necessary  to  the  dis- 
position of  the  case,  which  proceed- 
ed to  the  same  conclusion  whether 
he  was  or  was  not. 

On  the  other  hand,  we  think  that 
there  is  quite  an  abundance  of  deci- 
sions, some  of  them  accompanied  by 
well-considered  opinions,  which  sup- 
port the  view  that  the  operator  of 
the  modem  public  taxicab,  or  of  its 
prototype,  the  old-fashioned  public 
hack,  was  and  is  a  common  ci»rrier. 
Gushing  v.  White,  101  Wash.  172, 
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L.R.A.1918F.  468,  172  Pac.  229; 
Carlton  t.  Boudar,  118  Va.  521,  4 
A.L.R.  1480,  88  &  E.  174;  Primrose 
V.  Casualty  Co.  of  America.  232  Pa. 
210.  37  L.R.A.(N.S.)  618,  81  Atl. 
212;  Geojrgria  L.  Ins.  Co.  v  Easter, 
189  Ala.  472,  L.RjV.1915C,  456,  66 
So,  514;  Casualty  Co.  v.  Joiner,  — 
Tex.  Civ.  App.  — ,  178  S.  W.  806; 
Lemon  v.  Chanslor,  68  Mo.  •341,  30 
Am.  Rep.  799';  Lewark-v.  Parkinson. 
73  Kan.  563,  5  L.R.A.(N.S.)  1069, 
86  Pac.  601, 20  Am.  Neff.  Rep.  81. 
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We  think  also  that  the  Terminal 
Taxicab  Co.  Case,  above  cited,  when 
carefully  considered,  strongly  tends 
to  sustain  the  view  which  we  have 
taken. 

We  therefore  are  led  to  the  con- 
clusion that  the  judgment  appealed 
from  should  be  affirmed,  with  costs. 

Chase,  Hogan,  CardoziH  McLaugh- 
lin, and  Crane,  JJ..  concur  with  El- 
kus,  J.,  and  Hiteock,  Ch.  J.,  concurs 
in  opinion^  in  which  all  concur. 


ANNOTATION. 

Acodemt  insurance:  taxicab  as  a  public  conveyance  pronded  by  a  common 
carrier  within  provisicm  for  dmiUe  or  increased  indemnity. 


It  will  be  observed  that  in  the  re- 
ported caae  (Andebson  v.  FmELiTY  & 
G.  Co.  ante,  1544),  a  taxicab  equipped 
wi^  a  taximeter,  cruising  along  the 
streets  of  a  city,  offering  its  services  to 
the  first  comer,  looking  for  "fares"  to 
any  place  within  the  city  limits,  at  a 
fixed  price  to  be  controlled  by  the  dis- 
tance recorded  by  the  taximeter,  was 
held  a  public  conveyance  provided  by 
a  common  carrier  for  passenger  serv- 
ice, within  the  meaning  of  a  clause  of 
an  accident  policy  providing  for  double 
the  amounts  otherwise  specified,  in 
case  of  injury  sustained  "while  in  or 
on  a  public  conveyance  .  .  .  provid- 
ed by  a  common  carrier  for  passenger 
service,"  and  there  was  held  no  force 
in  the  contention  that  the  conveyance 
was  a  public  one  if  all  the  seats  were 
occupied,  but  a  private  one  if  only  two 
or  three  of  the  four  available  seats 
were  taken. 

The  conclusion  in  this  case  appears 
to  be  correct  and  finds  support  in 
other  similar  cases.  ' 

Thus,  in  Primrose  v.  Casualty  Co.  of 
America  (1911)  232  Pa.  210,  37  L.R.A. 
CN.S.)  618,  81  Atl.  212,  a  provision  of 
an  accident  policy  for  double  indem- 
nity in  case  of  injuries  received  "while 
ridiog  as  a  passenger  in  or  on  a  public 
conveyance  provided  for  passenger 
service,  and  propelled  by  steam,  com- 
pressed air.  gasolene,"  was  held  ap- 
nlicable  where  the  insured  was  injured 
while  a  passenger  in  a  taxicab,  hired 
from  one  engaged  in  the  business  of 


letting  automobiles  to  the  public  gen- 
erally for  hire,  whose  chauffeur  drove 
and  controlled  the  vehicle.  The  court 
said :  "The  contention  of  the  learned 
counsel  for  the  appellant  is  that  the 
double  indemnity  clause  is  applicable 
only  to  the  case  of  a  person  occupying 
a  place  for  which  he  pays  a  fare  in  a 
railway  car  or  conveyance  operated  for 
the  common  use  of  himself  and  of  such 
promiscuous  persons  as  may  happen 
to  take  passage  en  route,  over  which 
conveyance  he  exercises  no  control. 
It  is  to  be  noted  that  the  clause  was 
inserted  by  the  insurer  itself  in  the 
policy  of  insurance  which  it  issued  to 
the  insured,  and  if  it  intended  that  the 
same  should  have  the  restricted  mean- 
ing for  which  its  counsel  now  contend, 
it  could  have  readily  so  worded  the 
clause.  The  insurance  company  could 
have  so  framed  it  that  there  would 
now  be  no  doubt  that  the  appellee 
could  not  insist  that  it  was  intended 
to  extend  to  her  claim.  It  is  next  to 
be  remembered  that,  as  the  words  used 
in  the  clause  are  the  language  of  the 
insurer,  a  salut"ry  rule  of  construc- 
tion requires  them  to  be  construed 
most  favorably  to  the  insured,  .  .  . 
and,  for  the  same  reason,  if  the  clause 
is  capable  of  two  interpretations 
equally  reasonable,  that  is  to  be 
adopted  which  is  most  favorable  to 
the  insured.  ...  If  the  language 
of  the  policy  is  doubtful  or  obscure,  it 
will  be  construed  most  unfavorably  to 
the  insurer.   ...  A  contract  of  in- 
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surance  muat  have  a  reasonable  in- 
terpretatioUp  such  as  was  probably  in 
the  contemplation  of  the  parties  when 

it  was  made;  and  when  the  words  of 
a  policy  are.  without  violence,  suscep- 
tible of  two  interpretations,  that  which 
will  sustain  a  claim  to  the  indemnity 
it  was  the  object  of  the  assured  to  ob- 
tain should  be  preferred.  ...  As 
applied  to  the  admitted  facta  in  the 
present  case,  we  regard  the  double  in- 
demnity  clause  as  having  but  one 
meaning.  The  Pennsylvania  Taxim- 
eter Cab  Company  was  enga'ged  in  the 
business  of  hiring  automobiles  to  the 
public, — to  the  public  generally,'  is 
the  language  of  the  witnesses  describ- 
ing its  business.  'Anybody  at  air  who 
was  financially  responsible  could  hire 
one.  The  secretary  and  treasurer  of 
the  company  testified:  They  would 
be  hired  to  anyone  for  rides,  or  for 
other  personal  transportation  as  pas- 
sengers, from  wherever  they  might  get 
them  to  wherever  they  might  want  to 
go.'  The  machines,  however,  were 
never  turned  over  to  the  control  and 
management  of  those  who  hired  them, 
but  were  always  operated  by  a 
chauffeur  or  driver  in  the  employ  of 
the  company.  All  that  those  who  rode 
in  them  did  was  to  direct  where  they 
were  to  go.  They  were  as  much  pas- 
sengers in  them  as  they  would  have 
been  if  riding  in  a  specially  chartered 
car  of  a  railroad  company,  from  which 
all  but  themselves  were  excluded, 
the  only  difference  being  that,  as 
automobiles  do  not  run  on  rails,  the 
occupants  could  select  their  own  trav- 
eling route;  and  it  is  not  to  be  pre- 
tended that  the  double  indemnity 
clause  does  not  include  passengers  rid- 
ing on  a  specially  chartered  railroad 
car.  The  words  'public  conveyance 
provided  for  passenger  service  and 
propelled  by  gasolene,*  are  to  receive 
a  reasonable  meaning.  AH  convey- 
ances are  either  for  public  or  private 
use.  The  automobile  in  the  case  at 
bar  was  not  one  for  merely  private 
use.  It  belonged  to  a  company  which, 
as  already  stated,  was  engaged  in  the 
business  of  hiring  automobiles  for 
general  public  use.  The  use  of  no  one 
of  its  machinea  was  limited  to  any  par- 
ticular person,  but  anyone  able  to  pay 


the  price  for  the  privilege  of  ildini 
in  i^  while  it  was  under  the  eontnd 
of  and  being  operated  by  one  of  tiie 
company's  employees,  could  do  so.  In 
some  cases  a  fare  per  head  wa« 
charged  for  the  use  of  the  machine  for 
a  stipulated  time,  or  for  a  specified 
journey;  in  other  instances,  there  was 
a  charge  for  the  use  of  the  car  of  w 
much  by*  tile  hour,  and  under  this  ar- 
rangement the  deceased  and  his 
friends  hired  the  car  in  whidi  the)' 
were  riding." 

And  the  decision  in  Primrose  v.  Cas- 
ualty Co.  of  America  (Pa.)  supra,  wsf 
relied  upon  in  Fidelity  &  C.  Co.  v.  Join- 
er (1915)  —  Tex.  Civ.  App.  — ,  17^ 
S.  W.  806,  where  it  was  held  that  the 
insured  was  riding  in  "a  public  con- 
veyance provided  by  a  common  car- 
rier for  passenger  service,'*  within  a 
provision  of  an  accident  policy  for 
double  indemnity,  at  the  time  he  waF 
injured,  it  appearing  that  he  was  nd- 
ing  in  an  automobile  rented  from  one 
who  operated  a  hotel  and  livery  busi- 
ness and"  rented  automobiles  to  anyone 
who  was  willing  to  pay  according  U> 
his  schedule  of  charges  established, 
and  who  always  furnished  a  driver 
with  the  cars. 

It  has  been  held  that  the  insured 
was  not,  at  the  time  of  his  injury,  **a 
passenger  in  or  on  a  public  conveyance 
provided  by  a  common  carrier  for  pas- 
senger service"  within  the  meaning  of 
a  provision  of  an  accident  policy  for 
double  indemnity  in  case  of  injuries 
sustained  while  so  riding,  where  it  ap- 
peared that,  at  the  time  of  the  insurer's 
injury,  he  was  riding  in  an  automobile 
hired  from  the  proprietor  of  a  garage 
who  owned  several  automobiles  which 
he  was  accustomed  to  hire  to  the  pub- 
lic for  such  times  and  rates  as  agreed 
upon  with  the  hirers.  Oppenheimer 
V.  Maryland  Casualty  Co.  (1919)  70 
Pa.  Super.  Ct  382.  The  court  said: 
"The  owner  of  the  car  was  a  private 
individuaL  His  cars  were  his  to  do 
with  aa  he  chose.  His  cars  operated 
along  no  route,  had  no  point  of  start- 
ing or  destination  except  the  will  of 
the  patron  who  hired  them.  He  had 
no  schedule  of  tariffs  or  rates  for 
their  use.  He  could  charge  more  on 
a  wet  day  than  on  a  dry  one,  and  m 
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■nch  more  as  his  bailee  was  willing  to 
p^r.  He  could  exact  more  eompen- 
sation  fbr  driving  into  a  country  where 
the  roads  were  bad  than  elsewhere. 
In  a  word,  the  rate  he  was  to  receive 
was  the  subject-matter  of  contract  be- 
tween him  and  his  prospective  patron. 
So  far  as  this  record  shows  he  had 
nerer  applied  for  nor  received  any 
certificate  of  public  convenience  from 
the  Public  Service  Commission,  and 
was  in  no  way  amenable  to  the  orders 
or  decrees  of  that  body.  We  think  it 
would  be  an  unwarrantable  extension 
of  the  meaning^  of  the  term  'common 
carrier*  to  hold  that  the  relations  be- 
tween the  owner  of  the  car  and  the 
parties  who  hired  it>  under  the  con- 
tract referred  to,  were  those  of  pas- 
sensrer  and  commpn  carrier,  instead 
(}f  the  ordinary  relation  of  bailor  and 
bailee.  Neither  in  form  nor  in  sub- 
stance can  we  see  that  such  contract 
diflfered  in  any  material  way  from  a 


similar  one  made  wit^  a  livery  stable 
keeper  for  the  ase  of  a  carriage  and 
team  of  horses." 

And  in  Darnell  v.  Fidelity  &  C.  Co. 
(1916)  46  Ins.  1^  J.  (Tenn.)  523,  where 
the  insured  was  killed  while  riding 
in  an  automobile  owned  and  operated 
by  a  company  organized  to  conduct 
and  carry  on  a  general  passenger  and 
baggage  business,  and  which  charged 
a  fixed  rate  to  all  customers,  and  ad- 
mitted to  its  cabs  all  persons  applying 
who  paid  the  compensation,  the  court, 
without  opinion,  reversed  the  lower 
court's  decision  that  the  insured,  when 
killed,  was  "in  or  on  a  public  convey- 
ance .  .  .  provided  by  a  common 
carrier  for  passenger  service,"  within 
the  meaning  of  an  accident  policy  pro- 
viding for  increased  liability  in  case 
of  injury  while  riding  in  such  convey- 
ances. There  is  nothing  in  this  case  to 
indicate  the  line  of  reasoning  adopted 
in  reaching  its  conclusion.   J.  T.  W. 


DEIS  MOINES  UNION  RAILWAY  COMPANY 

V. 

CHICAGO  GREAT  WESTERN  RAILWAY  COMPANY,  Appt 

Imra  Supreme  Court'— AprU  IS,  1920, 

(—  Iowa,  — ,  177  N.  W.  90.) 

Contracts  —  to  pay  taxes  —  constniction. 

1.  Income  taxes  and  excise  taxes  not  in  force  when  the  contract  was 
made  are  not  within  a  provision  of  a  contract  by  one  railroad  company, 
obtaining  terminal  facilities  from  another,  to  pay  a  portion  of  all  taxes  or 
assessments,  special  or  otherwise,  and  public  charges  of  every  kind  and 
nature  that  shall  or  may  be  taxed  or  assessed  against  the  lessor  or  its  prop- 
erty during  the  term. 

{See  note  on  this  question  beginning  on  page  1566.] 


Definition  —  taxation. 

2.  Taxation,  in  its  broadest  and  most 
general  sense,  includes  every  charge  or 
burden  imposed  by  the  sovereign  power 
upon  person,  property,  or  property 
rights,  for  the  use  and  support  of  the 
government  and  to  enable  it  to  dis- 
charge its  appropriate  functions. 

[See  26  R.  C.  L.  13,  14.] 
Contracts  —  purpose  of  construction. 

S.  The  end  and  purpose  of  the  con- 
atiliction  of  an  agreement  is  to  arrive 


at  the  real  meaning  and  intent  of  the 
parties. 

[See  6  B.  C.  L.  836,  836.] 

—  oonrt  will  place  itself  in  position  of 
parties. 

4.  In  ascertaining  the  meaning  of 
parties  to  a  contract  the  court  will,  to 
the  best  of  its  ability,  place  itself  in 
the  situation  occupied  by  the  parties 
when  the  contract  was  made. 

fSee  6  R.  C.  L.  849.] 
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Definition  —  excise  tax. 

5.  The  term  "excise  tax"  denotes  an 
inland  duty  or  impost  upon  certain 
specified  articles  of  manufacture,  or 


sale  or  license  fees  exacted  by  law  as 
the  price  of  the  privilege  to  engase  in 
a  given  line  of  trade  or  business. 
[See  26  R.  C.  L.  236.] 


-   (Salinger,  J.,  dissents.) 


Appeal  by  defendant  from  a  judgment  of  the  District  Court  for  Polk 
County  (Guthrie,  J.)  in  favor  of  plaintiff  in  an  action  brought  to  recover 
from  defendant  one  third  of  certain  income  and  corporation  t«xes  alleged 

to  have  been  paid  by  plaintiff.  Reversed. 
The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Carr,  Carr,  &  Cox,  for  ap-    consideration  and  construed  together. 


pellant : 

It  is  the  duty  of  the  court  to  dis- 
cover and  give  effect  to  the  intention 
of  the  parties,  so  tSat  the  performance 
of  the  contract  may  be  enforced  accord- 
ing to  the  sense  in  which  they  mutually 
understood  it  at  the  time  it  was  made. 

Walker  v.  Douglas,  70  111.  445;  Jacobs 
V.  Jacobs,  42  Iowa,  600;  Corbett  v.  Ber- 
ryhill,  29  Iowa.  157,  14  Mor.  Min.*  Rep. 
671. 

In  construing  a  contract  greater  re- 
gard is  to  be  given  to  the  clear  intent  of 
ttie  parties  than  to  any  particular  words 
they  may  have  used. 

Johnson  County  v.  Wood,  84  Mo.  489 ; 
Chesapeake  &  .O.  Canal  Co.  v.  Hill,  15 
Wall.  94,  21  L.  ed.  64 ;  Nash  v.  Towne, 
5  Wall.  689,  18  L.  ed.  527;  Walker  v. 
Douglas,  70  111.  445;  Mathews  v.  Phelps. 
61  Mich.  327,  1  Am.  St.  Rep.  581,  28 
N.  W.  109;  Radell  v.  Sharlan,  66  Wis. 
138,  28  N.  W.  136;  A.  Leschen  &  Sons 
Rope  Co.  v.  Mayflower  Gold  Min.  & 
Reduction  Co.  35  L.R.A.(N.S.)  1,  97  C. 
C.  A.  463,  173  Fed.  857. 

Courts  in  construing  contracts  will 
take  into  consideration  not  only  the  lan- 
guage used,  but  the  circumstances  which 
surrounded  the  making  of  the  contract^ 
the  situation  and  relation  of  the  par- 
ties to  it,  and  the  object  in  view  induo 
ing  the  making  of  the  contract. 

Chamberlain  v.  Brown,  141  Iowa,  540, 
120  N.  W.  334;  Maxwell  v.  McCall.  145 
Iowa.  687.  124  N.  W.  760;  Kenigsberg 
V.  Reininger,  159  Iowa.  548,  141  N.  W. 
407;  Heinz  v.  Roberts,  135  Iowa,  748, 
110  N.  W.  1084. 

General  words  in  a  contract  must  be 
given  their  usual  and  primary  meaning 
at  the  time  of  the  execution  of  the  con- 
tract. 

Asa  G.  Candler  v.  Georgia  Theater 
Co.  148  6a.  188,  L.R.A.1918F,  389,  96 
S.  E.  226. 

Where  the  meaning  of  any  particular 
clause  in  a  contract  is  in  question,  the 
entire  contract  must  be  taken  into 


rather  than  construing  the  language  of 
the  particular  clause  alone, 

Jacobs  V.  Jacobs,  42  Iowa,  600;  Nash 
V.  Towne,  5  Wall.  689,  18  L.  ed.  527. 

In  a  contract  where  specific  words  are 
followed  by  words  of  sweeping  or  gen- 
eral import,  the  words  of  general  import 
shall  be  construed  &a  referring  only  to 
matters  and  things  of  the  same  ^ass  b» 
tho^e  specifically  mentioned. 

Jones  V.  Island  Creek  Coal  Co.  79  W 
Va.  532,  91  S.  E.  391 ;  Mahaffy  v.  Ma- 
haffy,  63  Iowa,  55,  18  N.  W.  685;  Davis 
V.  Western  Home  Ins.  Co.  81  Iowa,  496, 
10  L.R.A.  359,  25  Am.  St.  Rep.  509,  46 
N.  W.  1073;  Beck  v.  Econpmy  Coal  Co. 
149  Iowa,  24,  127  N.  W.  1109;  Johnson 
County  V.  Wood,  84  Mo.  489. 

When  the  true  meaning  of  the  con- 
tract is  in  dispute,  harsh  or  unreason- 
able results  flowing  from  one  construc- 
tion should  cause  the  court  to  search 
the  contract  diligently,  to  see  if  it  is 
capable  of  some  more  reasonable  con- 
struction which  the  parties  really  in- 
tended. 

Losee  v.  Brunson.  141  111.  App.  S26. 

Where  one  construction  of  a  contract 
will  make  it  unreasonable,  unfair,  or  un- 
usual, and  another  construction  equally 
consistent  with  the  language  thereof 
will  make  it  reasonable,  fair,  and  jtut, 
the  latter  constructi<m  will  pravaiL 

A.  Leschen  &  Sons  Rope  Co.  v.  May- 
flower Gold  Hin.  &  Reduction  Ca  8S 
L.R.A.(N.S.)  1.  97  C.  C.  A.  466.  ITS 
Fed.  855;  MacDonald  v.  ^tna  Indem- 
nity Co.  90  Conn.  226,  96  Atl.  926; 
General  Acci.  F.  &  L.  Assur.  Corp.  v. 
Louisville  Home  Teleph.  Co.  175  Ey.  96, 
L.R.A.1917D,  952,  193  S.  W.  1031 ;  R.  F. 
Conway  Go.  v.  Chicago,  274  111.  869, 113 
N.  E.  703. 

Messrs.  Parrish  &  Cohen,  for  appel- 
lee: 

A  tax  upon  the  income  from  real 
estate  is  a  tax  upon  the  real  estate  it- 
self. 

Pollock  V.  Farmers'  Loan  ft  T.  Go.  157 
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V.  S.  429,  556,  678,  S9  L.  ed.  759,  810, 
818.  15  Sup.  Ct  Rep.  673,  158  U.  S. 
601,  39  L.  ed.  1108, 15  Sup.  Ct.  Rep.  912. 

An  annual  franchise  or  license  tax  is 
a  tax  against  the  corporation. 

New  Jersey  v.  Anderson,  203  U.  S. 
483,  51  L.  ed.  284,  27  Sup.  Ct  Rep.  137; 
United  States  v.  Baltimore  &  0.  R.  Co. 
17  WaU.  322,  21  L.  ed.  597. 

The  doctrine  of  surplusage  does  not 
apply  to  contracts,  and  while  meaning- 
less words  may  be  disregarded,  those 
with  a  meaning  must  be  considered. 

Decorah  t.  Kessehneier,  45  Iowa.  1  j6  ; 
Capital  City  Gaslight  Co.  v.  Des  Moines, 
93  Iowa,  547,  61  N.  W.  1066;  Finance 
Co.  V.  Anderson,  106  Iowa,  429,  76  N. 
W.  748;  Winnebago  County  State  Bank  ' 
V.  Hustel,  119  Iowa,  115,  93  N.  W.  70. 

It  is  a  settled  rule  of  construction 
that,  if  x>03sible,  every  word  and  phrase 
of  a  contract  are  to  be  given  their 
appropriate  meaning  and  effect. 

McArthur  v.  Board,  119  Iowa,  562, 
93  N.  W.  580. 

Every  part  of  a  statute  should,  if  pos- 
sible, be  upheld  and  given  its  appro- 
priate force. 

Misch  V.  Russell,  136  111.  22. 12  L.R.A. 
125,  26  N.  E.  528;  Jewell  v.  Nuhn,  173 
Iowa,  112.  155'  N.  W.  174,  Ann.  Cas. 
1918D.  353. 

Weaver,  Ch.  J.,  delivered  the  opin- 
ion of  the  court: 

The  plaintiff  is  a  corporation 
owning  a  railway  and,  in  connection 
therewith,  certain  terminal  facil- 
ities in  the  city  of  Des  Moines.  The 
defendant  is  also  a  corporation  own- 
ing and  operating  a  line  of  railway 
extending  from  Chicago  in  the  state 
of  Illinois,  to  and  through  the  city  of 
Des  Moines,  and  thence  to  Kansas 
City  in  the  state  of  Missouri.  In  the 
record  before  us  the  plaintiff  is 
spoken  of  as  the  "Des  Moines  Com- 
pany*' and  the  defendant  as  the 
**Chicago  Company,"  and  for  con- 
venience th^  will  be  BO  designated 
in  this  opinion. 

On  July  2,  1896,  the  plaintiff  and 
the  corporation  then  owning  the 
Chicago  Railway  Company  entered 
into  a  written  contract  by  which  the 
Chicago  Company  was  granted  the 
right  to  the  use  of  a  portion  of  the 
property  of  the  Des  Moines  Com- 
pany located  in  the  latter  city,  and 
the  Des  Moines  Company  on  its  part 
also  undertook  to  render  certain' 
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services  for  the  Chicago  Company. 
The  contract  was  to  continue  in 
force  for  the  term  of  twenty-five 
years.  Among  stipulations  of  said 
contract  is  one  upon  the  proper  in- 
terpretation and  effect  of  which  this 
case  is  made  to  turn.  The  9th  sec- 
tion or  clause  of  the  contract  sets 
forth  the  considerations  which  the 
Chicago  Company  is  to  render  or 
pay  to  the  Des  Moines  Company  for 
the  agreement  so  entered  into  by 
the  latter.  Among  these  considera- 
tions are  the  following: 

"9.  The  Chicago  Company,  in 
consideration  of  the  grants  and  pro- 
visions hereof,  agrees  to  pay  to  the 
Des  Moines  Company  in  the  man- 
ner and  at  the  times  hereinafter 
specified,  the  following  sums,  to  wit : 

"Fifth.  One  third  of  all  taxes  or 
assessments,  special  or  otherwise, 
and  public  charges  of  every  kind 
and  nature  that  shall  or  may  be 
taxed  or  assessed  against  the  Des 
Moines  Company  or  its  property 
during  the  aforesaid  term  of  years. 

Provision  was  further  made  for 
the  keeping  and  rendering  of  mu- 
tual accounts  and  for  monthly  pay- 
ments. 

Later,  the .  Chicago  Company, 
named  in  this  contract,  was  suc- 
ceeded in  the  ownership  and  control 
of  said  railway  by  the  defendant  in 
this  case,  and  by  agreement  there- 
after made  between  plaintiff  and  de- 
fendant the  latter  assumed  the  lia- 
bility of  its  predecessor  thereunder. 

This  action  is  brought  at  law  by 
the  Des  Moines  Company  to  recover 
an  amount  which  it  alleges  is  due 
and  payable  to  it  under  the  terms  of 
said  contract.  The  alleged  facts 
upon  which  that  claim  is  founded,  as 
stated  in  the  petition,  are  that  in 
each  of  the  years  1914,  1915,  and 
1916  the  United  States  of  America 
assessed  against  plaintiff  and  its 
property  an  income  tax  aggregating 
for  said  three  years  the  sum  of 
$6,263.18,  which  assessments  have 
been  paid  and  discharged  in  full  by 
the  plaintiff,  and  that  defendant 
thereby  became  charged  with  the 
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duty  under  its  contract,  above 
quoted,  to  repay  to  the  plaintiff  the 
one-third  part  of  said  levies.  The 
petition  further  alleges  that  in  the 
year  1917  the  United  States  as- 
sessed against  the  plaintiff  an  excise 
tax  on  the  estimated  value  of  its 
capital  stock,  to  the  amount  of 
$428.50,  and  thereafter  a  further 
tax  of  like  character  for  the  year 
1918,  to  the  amount  of  $938.50,— all 
of  which  has  been  paid  by  the  plain- 
tiff, and  for  one  third  pf  which 
amount  it  demands  a  recovery  from 
the  defendant. 

To  this  petition  the  defendant 
demurred  on  grounds  which  may  be 
briefly  stated  as  follows :  That  the 
defendant's  covenant,  as  shown  by 
reference  to  the  contract,  does  not 
provide  for  payment  by  it  of  the  in- 
come taxes  or  excise  taxes  imposed 
on  the  plaintiff  by  the  Federal  gov- 
ernment, nor  is  such  obligation  in 
any  manner  to  be  implied  from  the 
terms  of  the  contract,  nor  does  the 
language  thereof  evidence  any  such 
intent. 

The  trial  court  overruled  the  de- 
murrer, and  defendant,  electing  to 
stand  thereon,  declined  to  plead 
over,  and  excepted  to  the  ruling. 
Judgment  was  uiereupon  entered  in 
plaintiff's  favor  for  the  amount  of 
its  demand,  and  defendant  appeals. 

The  particular  clause  of  the  con- 
tract on  which  the  plaintiff's  claim  is 
based  is  in  the  above-quoted  agree- 
ment of  the  defendant  "to  pay  one 
thinl  of  all  taxes  or  assessments, 
special  or  otherwise,  and  public 
charges  of  every  kind  and  nature 
that  shall  or  may  be  taxed  or  as- 
sessed against  the  Des  Moines  Com- 
pany or  ite  property  during  the 
term." 

The  demurrer  admits  the  making 
of  the  contract  and  defenduit's  obli- 
gation to  contribute  to  the  payment 
of  the  taxes  therein  specified,  but  it 
is  contended  that  such  agreement 
does  not  cover  or  include  the  income 
tax  or  excise  tax  imposed  by  the 
United  States  and  paid  by  the  ap- 
pellee. It  is  this  question  of  con- 
struction to  which  we  must  address 
ourselves. 


I.  "Taxes,"  "taxation,"  and  "as- 
sessments" are  words  in  very  com- 
mon and  familiar  use,  the  meaning 
and  effect  of  which  ar^  not  ordinari- 
ly open  to  serious  question,  but,  like 
moat  other  words  in  our  language, 
their  scope  and  application  vary  ac- 
cording to  the  nature  of  the  subject 
under  discussion  and  the  circum- 
stances under  which  they  are  used. 
Taxation,  in  its  broadest  and  most 
general  sense,  in- 
cludes every  charge  SSSSSS^ 
or  burden  imposed 
by  the  sovereign  power  upon  per- 
sons, property,  or  property  rights, 
for  the  use  and  support  of  the  gov- 
ernment and  to  enable  it  to  dis- 
charge its  appropriate  functions, 
and  in  that  broad  definition  there  is 
included  a  proportionate  levy  upon 
persons  or  property  and  all  the  vari- 
ous other  methods  and  devices  by 
which  revenue  is  exacted  from  per- 
sons and  property  for  public  pur- 
poses. It  is  only  occasionally,  how- 
ever, that  the  word  "tax"  or  "tax- 
ation" is  used  in  this  all-embracing 
and  sweeping  sense,  and  legisla^ 
tures,  courts,  and  the  people  have 
comie  to  differentiate  between  "gen- 
eral" taxes,  "ordinary"  taxes, 
"property"  taxes,  "excise"  taxes, 
"inheritance"  taxes,  "occupation" 
taxes,  "special"  taxes  or  assess- 
ments, "franchise"  taxes,  "poll" 
taxes,  "license"  taxes,  "income" 
taxes,  "excess  prolite"  taxes,  and 
various  other  methods  by  which  cim- 
tributions  to  the  public  revenues  are 
enforced. 

When,  therefore,  we  are  called  to 
consider  a  contract  in  which  one 
party  has  covenanted  with  another 
to  pay  taxes,  and  the  question  arisen 
as  to  the  scope  and  extent  of  that 
obligation,  the  terms  of  the  cove- 
nant are  ordinarily  open  to  con- 
struction. The  end  and  purpose  of 
the  construction  of  c»»tMM»t»- 
an  agreement  is  to  ponnHw  •t 
arrive  at  tiie  real 
meaning  and  intent  of  the  parties. 
To  that  end  we  must  consider  first 
the  natural  import  of  the  words  or 
language  the  parties  have  chosen 
for  its  expression,  and  read  it  in  the 
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light  of  its  context,  as  well  as  in  the 
light  of  the  circumstances  under 
which  it  was  made.  Thus  reading 
the  contract  before  us,  we  are 
brought  to  inquire  whether  the 
words  "taxes"  and  ''assessments'* 
must  be  given  their  broadest  and 
most  general  signification,  or  will 
the  intent  of  the  parties  be  better 
effectuated  by  so  limiting  it  as  not  to 
include  the  income  tax  and  excise 
tax  which  the  plaintiff  has  been  re- 
quired to  pay?  At  the  time  when 
the  contract  was  made  and  for  a 
considfrable  period  of  years  there- 
after, there  was  no  law  requiring 
payment  of  either  an  income  tax  or 
excise  tax,  nor  was  there  any  appar- 
ent reason  for  anticipating  such  a 
change  in  the  policy  or  manner  of 
raising  public  revenues.  This  fact 
alone  would  probably  not  be  a  suf- 
ficient answer  or  defense  to  the 
plaintiff's  claim,  but  it  is  one  of  the 
pertinent  facts  or  circumstances 
which  the  court  may  consider  as 
bearing  upon  the  intent  of  the  par- 
ties. Love  V.  Howard,  6  R.  I.  116; 
Second  Universalist  Soc.  v.  Provi- 
dence, 6  R.  I.  235. 

See  also,  as  to  the  bearing  of  such 
fact  upon  the  question  of  the  intent 
of  the  parties,  King  v.  Raab,  123 
Iowa.  635,  636,  99  N.  W.  306. 

In  Boiling  v.  Stokes,  2  Leigh,  178, 
21  Am.  Dec.  606,  decided  by  the 
Virginia  court,  a  lessee  covenanted 
with  the  owner  of  the  property  to 
pay  a  specified  yearly  rent  "besides 
all  taxes  and  other  public  dues  in 
any  manner  accruing"  upon  the 
premises,  which  rent  should  be  paid 
half  yearly,  "besides  taxes  and  pub- 
lic dues  of  every  kind."  During  the 
term  of  the  lease  the  street  was 
paved,  and  the  cost  assessed  upon 
the  property.  The  lessee  paid  the 
assessment,  and  later  sued  the  own- 
er to  recover  the  expense  so  in- 
curred. In  sustaining  the  plaintiff's 
right  to  recover,  the  court  says 
that  "the  words  of  the  tenant's 
covenant  arer'very  strong,"  but  they 
'^ay  be  satisfied  by  the  application 
of  them  to  the  ordinary  and  usual 
taxes  and  public  dues.    To  extend 
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them  to  an  expense  unknown  by  the 
parties,  incalculable  as  to  amount, 
uncertain  as  to  time,  and  in  which 
the  lessee  could  have  no  certain  in- 
terest, would  be  to  disregard  all  the 
circumstances  under  which  the  con- 
tract was  made.  .  .  .  There  was 
nothing  by  which  it  could  be  esti- 
mated, like  the  usual  and  customary 
taxes  and  public  dues.  ...  It 
was  an  uncertain  and  extraordinary  . 
assessment." 

The  Massachusetts  court,  speak- 
ing upon  l^e  subject,  says:  "In  a 
covenant  for  the  payment  of  taxes 
by  a  lessee,  it  is  to  be  ascertained  by 
construction  what  was  contemplated 
by  the  parties  in  the  use  of  the 
terms  employed.  Those  terms  are 
not  necessarily  to  be  taken  in  their 
strict  legal  signification."  Harvard 
College  v.  Boston,  104  Mass.  483. 
Fur^er  discussing  the  matter 
of  construction,  it  is  said  in  the 
same  case  that  "it  may  be  af- 
fected by  the  character,  situation, 
and  condition  of  the  estate,  the  mode 
and  purpose  of  the  occupation  by  the 
tenant,  and  by  all  the- circumstances  - 
of  the  particular  case.  Much  weight 
is  sometimes  given  to  the  considera- 
tion that  the  assessment  in  question 
is  of  a  kind  in  use  or  authorized  at 
the  time  the  covenant  was  entered 
into,  or,  on  the  other  hand,  of  a 
novel  and  newly  authorized  nature." 

This  is  not  to  deny  that  where  the 
words  of  the  contract  appear  to 
have  been  chosen  advisedly,  and  are 
such  as  clearly  indicate  a  mutual  in- 
tent to  provide  for  all  possible 
forms  of  taxation,  such  intent  will 
be  given  effect  by  the  courts.  Such 
intent  is  not,  however,  conclusively 
established  by  the  use  of  sweeping 
general  terms,  if,  by  a  proper  appli- 
cation of  the  rule  of  ejusdem  generis 
or  other  recognized  canon  of  con- 
struction, the  covenants  of  the  par- 
ties "may  be  satisfied  by  the  appli- 
cation of  them"  to  less  burdensome 
obligations.  Boiling  v.  Stokes, 
supra. 

In  an  English  case,  Jeffrey  v. 

Neale,  L.  R.  6  C.  P.  240,  the  court, 
speaking  of  a  lessee's  covenant 
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says :  "It  has  been  frequently  held 
that  in  cases  of  this  nature  some 
amount  of  qualification  must  be 
placed  on  words  which,  at  first  sight, 
might  be  capable  of  a  very  extensive 
signification." 

For  example,  it  has  been  held  that 
a  covenant  to  pay  "all  taxes  and 
other  public  dues"  imposes  no  obli- 
{Ration  to  pay  other  than  the  custom- 
ary and  annual  "taxes  and  public 
dues."  See  Boiling  v.  Stokes,  supra. 

So,  also,  it  is  held  that  a  covenant 
to  pay  "all  and  every  the  United 
States,  state,  and  local  taxes,  duties, 
and  imposts"  does  not  include 
special  assessments  (Pettibone  v. 
Smith,  150  Pa.  118,  17  L.R.A.  423, 
24  Atl.  693),  although  it  is  there  ad- 
mitted that  such  assessments  are 
levied  by  virtue  of  the  taxing  power 
of  the  state,  and  do  constitute  a 
species  of  taxation. 

In  Love  v.  Howard,  supra,  decided 
by  the  Rhode  Island  court,  the  same 
rule  was  applied  to  a  covenant 
which  bound  the  tenant  to  pay  "all 
assessments  and  taxes  of  every 
kind."  So,  too,  an  agreement  to  pay 
"all  taxes,  assessments,  and  munici- 
pal or  government  charges,  general 
and  special,  ordinary  and  extraor- 
dinary, of  every  nature  and  kind 
whatsoever,  which  ,  .  .  during 
the  life  of  this  lease  become  payable 

(a)  levied,  imposed,  or  assessed 
upon  any  land  hereby  demised;  or 

(b)  levied,  imposed,  or  assessed 
upon  any  interest  of  the  lessor  in  or 
under  this  lease;  or  (c)  which  the 
lessor  shall  be  required  to  pay  by 
reason  of  or  on  account  of  his  inter- 
est in  said  land  and  improvements 
or  in  or  under  this  lease,"— does  not 
impose  upon  the  lessee  any  obliga- 
tion to  pay  an  inheritance  tax 
which  had  been  exacted  by  the  state 
from  the  lessor's  executor  during 
the  term  of  the  lease.  Other  prece- 
dents along  this  line  are  not  want- 
ing, and  the  rules  of  construction  to 
which  we  have  adverted  are  well 
established. 

The  cases  cited  sufficiently  illus- 
trate the  solicitude  of  the  courts  to 
ascertain  and  give  effect  to  the  real 


intent  of  the  contracting  parties. 
In  performing  that 
duty  the  court  will,  ^^J\£u  i. 
to  the  best  of  its  •* 
ability,  place  itself 
in  the  situation  occupied  by  the  par- 
ties when  the  contract  was  mkde, 
"so  as  to  view  the  circimistances  as 
they  viewed  them,  and  so  to  judge  of 
the  meaning  of  the  woids  and  of  the 
correct  application    ...    to  the 
things  described."   Nash  v.  Towne, 
5  WalL  689,  18  L.  ed.  527;  Chesa- 
peake &  O.  Canal  Co.  v.  HiU,  IS 
Wall.  105,  21  L.  ed.  69. 

Were  the  concrete  question,  in  the 
form  here  presented,  an  entire^ 
new  one,  it  would  fall  readily  within 
the  scope  of  the  principles  illus- 
t)?ated  by  the  cited  precedents,  and 
compel  the  conclusion  that  payment 
of  an  income  tax  which  might  pos- 
sibly be  levied  under  some  law  not 
yet  in  be:ng  was  not 
within  the  contem-  ro^.tTncuViT" 
plation  of  the  par- 
ties, and  is  not  required  by  the 
terms  of  the  covenant. 

But  we  are  not  left  to  dispose  of 
the  matter  as  one  of  first  impres- 
sion, and  in  so  far  as  the  courts  have 
spoken,  they  are  in  harmony  with 
the  conclusion  here  stated. 

First  in  order  of  time,  so  far  as 
our  investigation  has  gone,  we  have 
the  case  of  Van  Rensselaer  v.  Den- 
nison,  8  Barb.  23.  There  the  lessee 
in  a  perpetual  lease  covenanted  to 
pay  "all  ordinary  and  extraordinary 
taxes,  charges,  and  assessments,'* 
and  this  undertaking  was  held  not 
to  include  any  obligation  to  pay  the 
taxes  assessed  against  the  landlord 
upon  the  rents  payable  to  him.  The 
rule  so  applied  was  confirmed  in 
Woodruff  v.  Oswego  Starch  Factory, 
70  App.  Div.  481,  74  N.  Y.  Supp. 
961,  and  recognized  also  in  Robinson 
V.  Allegheny  County,  7  Pa.  161^ 
Later  the  Woodruff  Case  appears  to 
have  reached  the  court  -of  last  re- 
sort in  New  York  (see  177  N.  Y.  23. 
68  N.  E.  994) ,  and  the  judgment  be- 
low was  affirmed.  The  covenant  in 
that  case  was  much  broader  and 
more  inclusive  in  its  terms  than  is 
the  one  we  are  now  considering. 
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The  tenant  there  agreed  to  pay  "all 

taxes,  charges,  and  assessments, 
ordinary  and  extraordinary,  which 
shall  be  taxed,  charged,  imposed,  or 
assessed  on  the  hereby  demised 
premises  and  privileges,  or  any  part 
thereof,  or  on  the  said  parties  of  the 
first  psurt,  their  heirs  and  assigns,  in 
respect  thereof."  The  court,  though 
expressly  recogjnizing  that  in  legal 
theory  it  may  be  said  that  a  tax 
upon  rents  or  income  from  real  es- 
tate is  in  a  sense  a  tax  upon  land, 
holds  that  such  taxes  are  not  within 
the  covenant.  The  fact  that  the 
court  in  that  case  lays  some  stress  on 
the  ^ect  of  an  act  of  the  legislature, 
making  such  rents  or  income  a  dis- 
tinct item  for  the  purposes  of  tax- 
ation, does  not,  in  principle,  differ- 
entiate the  question  there  decided 
from  the  one  in  this  case,  but  rather 
makes  more  complete  their  paral- 
lelism, because  the  effect  of  the  Fed- 
eral income  tax  is  in  all  respects 
similar  to  that  which  was  occa- 
sioned by  the  New  York  statute,  in 
that  it  segregates  or  sets  apart  the 
income  as  a  distinct  or  separate  item 
for  taxing  purposes. 

Later,  the  same  question  came  be- 
fore the  Pennsylvania  court  under 
circumstances  not  materially  unlike 
those  admitted  by  the  demurrer  in 
this  case.  There  the  Gatawissa 
Railroad  Company  leased  its  road 
and  equipment  to  the  Philadelphia 
&  Reading  Company  for  a  long  term 
of  years.  By  the  terms  of  the  lease 
the  latter  company  undertook  to  pay 
"all  taxes,  charges,  and  assessments 
whidi,  during  the  continuance  of  the 
term  hereby  demised,  shall  be  as- 
sessed or  imposed  under  any  exist- 
ing or  future  law,  on  the  demised 
premises  or  any  part  thereof,  or  on 
the  business  there  carried  on,  or  on 
the  receipts,  gross  or  net,  derived 
therefrom,  or  upon  the  several 
issues  of  bonds  or  the  interest  there- 
on, or  upon  the  capital  stock  of  the 
Gatawissa  Company  or  the  dividends 
thereon,  or  upon  the  franchises  of 
the  said  company,  for  the  payment 
or  collection  of  any  of  which  said 
taxes  the  Gatawissa  Company  may 
otherwise  be  or  become  liable  or  ac- 
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countable  under  any  lawful  atfthor- 
ity  whatever."  [Gatawissa  R.  Co. 
V.  Philadelphia  &  R.  R,  Co.  255  Pa. 
269,  99  Atl.  807.]  As  in  the  case  at 
bar,  the  lessor  company  was  subse- 
quently assessed  with  an  income  tax 
under  the  Federal  statute,  and,  hav- 
ing paid  it,  brought  action  to  re- 
cover the  amount  from  the  lessee. 
The  case  thus  stated  is,  to  use  a  com- 
mon expression,  "on  all  fours"  with 
our  own.  As  in  our  case,  also,  the 
trial  court  held  with  the  leasing 
company  that  the  tenant  company 
was  liable.  On  appeal,  that  judg- 
ment was  reversed  on  the  ground 
that  an  income  tax  levied  on  the 
rents  paid  to  the  lessor  is  not  in  any 
proper  sense  imposed  upon  the  de- 
:  mised  premises,  nor  on  Uie  business 
there  carried  on,  nor  oh  the  receipts, 
gross  or  net,  derived  therefrom,  nor 
upon  the  capital  stock  of  the  lessor 
company  or  the  dividends  thereon, 
nor  on  the  franchises  of  that  com- 
pany. 

Still  more  recently,  a  like  case 
arose  in  Massachusetts.  Codman  y. 
American  Piano  Co.  229  Mass.  285, 
118  N.  £.  344.  There  the  lessee 
covenanted  to  pay  "all  taxes  and  as- 
sessments whatsoever  which  may  be 
payable  for  or  in  respect  of  the 
leased  premises  during  the  term 
thereof,  except  assessments  for  bet- 
terments."' A  Federal  income  hav- 
ing been  assessed  to  and  paid  by  the 
lessor,  suit  was  brought  therefor 
against  the  tenant.  In  a  previous 
case  that  court  had  permitted  a  re- 
covery by  the  landlord  against  his 
tenant  for  income  tax  paid,  because, 
by  the  express  terms  of  the  lease, 
the  latter  had  agreed  to  pay  all 
taxes,  including  those  "levied  upon 
or  in  respect  of  the  rent  payable" 
under  the  contract  (Suter  v.  Jordan 
Marsh  Co.  225  Mass.  34,  113  N.  E. 
580) ,  but  there  being  no  such  cove- 
nant in  the  Codman  Case,  a  recovery 
was  denied.  Discussing  the  ques- 
tion, the  court  says:  "Manifestly 
taxes  upon  the  real  estate  come 
within  the  terms  of  the  covenant. 
...  On  the  other  hand,  we  cannot 
construe  the  phrase  in  question  as 
including  within  its  terms  a  tax  as- 
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seased  by  the  Federal  government 
to  the  lessor  upon  the  rents  reserved 
under  the  lease.  Such  an  assess- 
ment is  upon  an  entirely  distinct 
kind  of  property  than  is  the  assess- 
ment upon  the  real  estate.  While 
under  the  Federal  Income  Tax  Law, 
a  tax  on  rent  is  a  tax  on  land,  and  so 
a  direct  tax»  yet  a  tax  on  land  is  not 
a  tax  on  rent;  the  defoidant  did 
not  covenant  to  pay  taxes  for  or  in 
respect  of  the  rent;  his  undertaldnfir 
is  to  pay  the  taxes  for  or  in  respect 
of  the  premises.  ...  In  constru- 
ing the  covenant,  it  is  plain  that 
taxation  upon  real  estate  means  one 
thing,  and  taxation  upon  income 
means  another.  .  .  .  The  funda- 
mental fact  on  which  the  rights  of 
the  parties  depend  is  that  the  de- 
fendant never  agreed  to  pay  the 
taxes  on  the  rent.  .  .  .  The 
words  chosen  by  the  parties  cannot 
fairly  be  extended  by  us  beyond 
their  natural  or  ordinary  meaning, 
and  therefore  the  defendant  cannot 
be  held  liable  for  taxes  which  the 
covenant,  neither  by  express  words 
nor  reasonable  implication,  obliged 
him  to  pay." 

In  the  case  from  which  we  have 
quoted,  the  plaintiff,  as  does  counsel 
for  appellee  in  this  case,  lays  much 
stress  on  language  used  by  t^e 
Supreme  Court  of  the  United  States, 
in  Pollock  V.  Farmers'  Loan  &  T. 
Co.  157  U.  S.  429,  39  L.  ed.  759,  15 
Sup.  Ct.  Rep.  673,  to  the  effect  that 
'*a  tax  upon  the  income  from  real 
estate  is  a  tax  upon  the  real  estate 
itself,"  and  from  this  it  is  argued 
that  the  appellant's  general  under- 
taking in  the  lease  to  pay  one  third 
of  "all  taxes  and  assessments, 
special  or  otherwise,  and  public 
(barges  of  every  kind  and  nature," 
must  therefore  be  construed  to  in- 
clude payment  of  the  income  tax. 

As  is  well  pointed  out  in  the 
cited  Massachusetts  case,  we  can 
get  the  true  meaning  and  effect  of 
the  language  quoted  from  Pollock 
V.  Farmers*  Loan  &  T.  Co.,  only  by 
reading  it  in  connection  with  the 
question  there  decided.  The  case 
arose  under  the  Income  Tax  Law 
of  1894,  and  the  court  was  con- 
sidering whether  taxes  upon  xn- 
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comes  from  land  and  from  certain 
other  sources  were  direct  or  indi- 
within  the  meaning  of  the  pro- 
vision of  the  Federal  Constitution 
governing  the  apportioning  of  di- 
rect taxation  among  the  states  of  the 
Union,  and  it  is  with  reference  to 
that  proposition  the  court  did  say 
that  "an  annual  tax  upon  the  annua) 
value  or  annual  user  of  real  estate 
appears  to  us  the  same  in  substance 
as  an  annual  tax  on  the  real  estate, 
which  would  be  paid  out  of  the  rent 
or  income." 

It  was  therefore  liCld  that,  be- 
cause a  tax  upon  ^e  land  is  direct, 
a  tax  upon  rent  of  land  is  also  di- 
rect. 

Of  this  holding  it  ia  said  in  Cod- 
man  v.  American  Piano  Co.  supra, 
that  "the  decision  in  the  PoUock 
Case,  that  a  tax  on  rents  of  real 
estate  is  a  direct  tax,  and  that 
therefore  the  Federal  Income  Law, 
which  provided  for  a  tax  upon  such 
rents,  was  unconstitutional,  related 
only  to  the  constitutional  power  of 
Congress  to  tax  incomes.  The  court 
did  not  consider  or  decide  that  a 
tax  on  rent  was  a  tax  for  or  in 
respect  to  the  premises  from  which 
the  rent  was  derived.  That  is  a 
wholly  different  question." 

It  should  also  be  noticed  that  the 
Pollock  Case  was  before  the  court 
again  on  rehearing  (see  158  U.  S. 
618,  39  L.  ed.  1119, 15  Sup.  Ct  Rep. 
913),  and  a  further  opinion  was 
written.  In  that  opinion  the  scope 
and  intent  of  the  original  opinion 
is  quite  carefully  limited,  as  follows: 
'"Our  previous  decision  was  confined 
to  the  consideration  of  the  validity 
of  the  tax  on  the  income  from  real 
estate,  and  on  the  income  from 
municipal  bonds.  The  Question  thus 
limited  was  whether  such  taxation 
was  direct  or  not,  in  the  meaning 
of  the  Constitution;  and  the  court 
went  no  farther,  as  to  the  tax  on 
the  income  from  real  estate,  than 
to  hold  that  it  fell  within  the  same 
class  as  the  source  whence  the  in- 
come was  derived, — ^that  is,  that  a 
tax  upon  the  realty  and  a  tax  upon 
the  receipts  therefrom  were  wke 
direct." 

By  an  amendment  to  the  Fedenl 
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Constitation  since  adopted,  the  ques- 
tion at  issue  in  the  Pollock  Case 
is  foreclosed  against  further  dis- 
cussion, for  the  apportionment  of 
direct  taxes  among  the  states  is  no 
tenser  required.  See  16th  Amend- 
ment, adopted  February  26,  1913. 
There  is  nothing  in  the  precedent 
cited,  or  in  others  of  like  import, 
to  which  our  attention  has  been 
called,  which  requires  the  court  to 
hold  that  a  tenant's  covenant  to  pay 
all  taxes  or  assessments  imposed  up- 
on the  demised  premises,  or  upon  the 
lessor  with  respect  thereto,  includes 
any  obligation  on  the  tenant's  part 
to  pay  an  income  tax  assessed  by  the 
Federal  government  upon  the  les- 
sor's income  so  derived.  If  it  be  com- 
petent for  the  parties  to  contract  for 
such  extreme  breadth  of  obligation, 
and  for  the  purposes  of  this  case  it 
may  be  t^en  for  granted,  it  is  to  be 
said  there  is  no  such  express  obliga- 
tion to  be  found  in  tiie  contract  sued 
upon,  nor  is  it  necessarily  or  even 
reasonably  to  be  implied  from  the 
language  used. 

11.  To  a  great  extent,  what  we 
have  said  with  reference  to  the 
claim  to  recover  the  amount  of  in- 
come tax  paid  is  equally  applicable 
to  the  item  of  so-called  special  ex- 
cise tax  paid  by  plaintiff  to  the 
United  States.  The  term  "excise 
tax"  is  one  scarcely  capable  of  exact 
definition.  It  has  been  variously  ap- 
plied, but  perhaps  more  ofteoi  than 
otherwise  it  denotes  an  inland  duty 
or  impost  upon  cer- 
tain specified  arti- 
cles of  manufacture 
or  sale;  or,  still  more  familiarly,  it 
has  reference  to  license  fees,  ex- 
acted by  law  as  the  price  of  ihe  priv- 
ilege to  engage  in  a  given  line  of 
trade  or  business.  8  Words  & 
Phrases,  2548. 

The  Federal  statute  in  question 
(Act  of  Congress  of  September  8, 
1916)  appears  to  employ  the  word 
more  nearly  in  the  latter  sense,  for 
it  is  there  described  as  a  ''specitd  ex- 
cise tax  with  respect  to  the  carrying 
on  or  doing  business  by  such  cor- 
poration." Fed.  Stat.  Anno.  Supp. 
1918,  p.  282,  Comp.  Stat.  §  5980a. 


It  is  not  a  tax  upon  the  leased  prop- 
erty in  the  hands  of  the  tenant,  nor 
a  tax  upon  the  tenant's  business,  nor 
is  it  exacted  of  the  tenant  as  a  con- 
dition or  price  of  its  right  or  privi- 
lege to  use  the  demised  premises.  It 
is,  at  most,  a  condition  placed  upon 
the  right  of  the  plaintiff  corporation 
to  do  business  of  any  kind,  whether 
the  business  be  with  the  defendant 
or  with  any  third  party,  or  be  busi- 
ness with  reference  to  the  terminal 
facilities  leased  to  the  defendant,  or 
to  any  separate  and  distinct  matter 
or  enterprise  in  which  it  sees  fit  to 
engage,  wholly  foreign  to  the  busi- 
ness relations  between  lessor  and 
this  lessee.  It  is  sufficient  to  say  i^e 
plaintiff's  covenant  does  not  con- 
tenjplate  payment  of  such  a  charge. 
The  question  is  touched  upon  in 
Jersey  City  Gaslight  Co.  v.  United 
Gas  Improv.  Co.  (C.  C.)  46  Fed. 
264,  which  is  affirmed  in  7  C.  C.  A. 
550, 17  U.  S.  App.  170,  58  Fed.  323. 
There  the  lessee  of  the  plaintiff  com- 
pany had  undertaken  to  pay  "all  as- 
sessments and  taxes  .  .  .  on  the 
real  and  personal  property,  fran- 
chises, capital  stock,  or  gross  re- 
ceipts of"  the  lessor.  Plaintiff  hav- 
ing been  required  by  statute  to  pay 
a  certain  percentage  of  its  gross  re- 
ceipts "by  way  of  license  for  its  cor- 
porate franchise,"  it  was  held  that 
the  tenant  was  not  liable  for  its  Re- 
payment. The  court  denied  the 
plaintiff's  theory  that  the  tax  or  fee 
paid  was  in  the  nature  of  a  fran- 
chise tax,  and  therefore  chargeable 
to  plaintiff  under  the  express  terms 
of  the  lease,  but  held  it  was  rather  a 
charge  or  tax  exacted  by  way  of  a 
license  to  do  business,  and  therefore 
not  recoverable.  See  also  Chesa- 
peake &  O.  R.  Co.  V.  Louisville  &  N. 
R.  Co.  154  Ky.  637,  157  S.  W.  1107. 

For  the  reasons  stated,  we  hold 
that  the  plaintiff  is  not  entitled  to 
recover  upon  either  item  of  its 
claim,  and  that  the  trial  court  erred 
in  overruling  the  demurrer  to  the 
petition.  The  judgment  appealed 
from  is  therefore  reversed. 

Preston,  Evans,  Gaynor,  and  Stev- 
ens, JJ.,  concur. 

Salinger,  J.,  dissents. 
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ANNOTATION. 
Covoiaiit  to  paqr  taxes,  as  inchiding  nicoiDe  taxes. 


There  seems  to  be  no  doubt  that  a 
lessee  may  expressly  covenant  to  pay 
any  rental  or  income  tax  assessed  to 
or  exacted  from  the  lessor  by  virtue 
of  the  rent  reserved  in  a  lease. 

At  least,  in  Suter  v.  Jordan  Marsh 
Go.  (1916)  226  Mass.  34, 113  N.  E.  580, 
where  a  lease  required  the  lessee  to 
pay  "ail  taxes  and  assessments  .  .  . 
upon  or  in  respect  of  the  rent  pay- 
able,*' it  was  held  that  a  Federal  in- 
come tax  imposed  upon  the  rental  was 
a  tax  "upon  or  in  respect  of  the  rent" 
within  the  meaning  of  the  covenant, 
so  as  to  render  the  lessee  liable  there- 
for.   Again,  in  Kimball  v.  Cotting 

(1918)  229  Mass.  641,  L,R.A.191SC, 
1189,  118  N.  E.  866,  where  a  lessee 
covenanted  to  pay  any  taxes  or  excises 
assessed  upon  the  rent,  payable  un- 
der the  lease  "as  rental  or  income," 
it  was  held  that  the  lessee  was  liable 
for  the  Federal  income  tax  on  the  rent 
reserved  in  the  lease.  So,  in  Kimball 
v.  Cotting  (1919)  234  Mass.  172,  125 
N.  E.  551,  it  was  held  that  the  cove- 
nant construed  in  the  next  preceding 
case  applied  to  the  additional  or  sur- 
tax on  the  rental  reserved  in  the  lease, 
although  this  mode  of  taxation  came 
into  existence  after  the  date  of  the 
lease.  And  in  Philadelphia,  G.  &  N. 
R.  Co.  V.  Philadelphia  &  R.  R.  Co. 

(1919)  265  Pa.  32i.  108  Atl.  528,  a 
covenant  to  pay  all  taxes  and  assess- 
ments upon  the  rent  payable  under  a 
lease  was  held  to  include  a  war  ex- 
cess profits  tax  assessed  against  the 
lessor  on  account  of  such  rentals.  And 
in  North  Pennsylvania  R.  Co.  v.  Phila- 
delphia &  R.  R.  Co.  (1915)  249  Pa. 
326,  95  Atl.  100,  where  a  lease  of  rail- 
road property  provided  that  the  lessee 
should  pay  "all  taxes  and  assessments 
.  .  .  upon  the  yearly  payments"  of 
rent,  and  all  taxes  imposed  upon  the 
demised  premises,  it  was  held  that  the 
covenants  clearly  obligated  the  lessee 
to  pay  a  Federal  income  tax  imposed 
upon  the  rent  received  by  the  lessor. 
And  again  in  Philadelphia  City  Pass. 
R.  Co.  V.  Philadelphia  Rapid  Transit 
Co.  (1919)  263  Pa.  561,  107  Atl.  329, 


where  a  covenant  in  a  street  railway 
lease  provided  that  the  lessee  should 

pay  "all  taxes,  charges,  and  assess- 
ments now  or  hereafter  lawfully  im- 
posed" upon  the  lessor,  or  for  which  it 
would  in  any  wise  be  liable  on  account 
of  its  "earnings,"  or  "profits,"  it  was 
held  that  the  covenant  applied  both 
to  a  Federal  income  tax  and  tiie  war 
excess  profits  tax,  notwithstanding 
fuch  taxes  were  not  In  existence  at 
the  time  of  the  execution  of  the  lease. 

And  in  Pennsylvania  it  has  been 
held  that  a  covenant  in  a  lease  in  fee 
that  the  lessee  would  pay  the  rent  re- 
served, clear  of  all  charges  and  assess- 
ments whatsoever,  includes  a  tax  as- 
sessed to  the  lessor  on  the  ground 
rent,  as  well  as  a  tax  upon  the  ground 
itself,'  so  that  the  lessee  could  not  de- 
duct the  same  from  the  rent.  Peart  v. 
Phipps  (1807)  4  Yeates  (Pa.)  386. 
And  see  Robinson  v.  Allegheny  County 
(1847)  7  Pa.  161. 

However,  it  is  seemingly  well  set- 
tled that  the  words  of  a  general  cove- 
nant to  pay  taxes  assessed  against  de- 
mised premises  cannot  fairly  be  ex- 
tended beyond  their  natural  or  ordi- 
nary  meaning,  in  consequence  of 
which  the  covenantor  cannot  be  held 
liable  for  the  payment  of  an  income 
tax,  where  the  covenant,  neither  by 
express  words  nor  reasonable  implica- 
tion, obliges  him  to  pay  the  same. 
Des  Moines  Union  R.  Co.  v.  Chicago 
G.  W.  R.  Co.  (reported  herewith)  ante, 
1557;  Codman  v.  Amerfcan  Piano  Co. 
(1918)  229  Mass.  285.  118  N.  E.  344; 
Park  BIdg.  Co.  v.  George  P.  Yost  Fur 
Co.  (1919)  —  Mich.  — ,  175  N.  W.  431; 
Woodruff  V.  Oswego  Starch  Factory 
(1903)  177  N.  Y.  23,  68  N.  E.  994,  af- 
firming (1902)  70  App.  Div.  481,  74  N. 
Y.  Supp.  961;  Van  Rensselear  v.  Den- 
nison  (1850)  8  Barb.  (N.  Y.)  23;  Rob- 
inson V.  Allegheny  County  (1847)  7 
Pa.  161;  Catawissa  R.  Co.  v.  Philadel- 
phia &  R.  R.  Co.  (1916)  255  Pa.  269. 
99  Atl.  807;  Little  Schuylkill  Nav.  R. 
&  Coal  Co.  V.  Philadelphia  &  R.  B.  Co. 
(1918)  69  Pa.  Super.  Gt  122. 

Application  of  this  rale  is  illnstrsted 


Digitized  by 


ANNO.— COVENANT  TO  PAY  TAXES— INCOME  TAX. 


1567 


by  the  decision  in  the  reported  case 
(Des  Moines  Union  R.  Co.  v.  Chicago 
G.  W.  R.  Co.),  where  the  lessee  cove- 
nanted to  pay  a  specified  proportion 
of  all  taxes  or  assessments,  special  or 
otherwise,  and  public  charges  of  every 
kind  and  nature  that  shall  or  may  be 
taxed  or  assessed  a8:ainst  the  grantor 
or  its  property.  This  was  upon  the 
theory  that  the  words  of  a  covenant, 
unless  clear,  should  not  be  extended 
AO  as  to  make  it  unduly  burdensome, 
and  that  the  covenant  under  consid- 
eration neither  expressly  nor  impliedly 
obligated  the  lessee  to  pay  a  Federal 
income  tax  imposed  upon  the  rent  re- 
served in  the  lease.  It  will  also  be  re- 
membered that  the  court  recognized 
the  distinction  between  a  tax  upon 
property  itself,  and  a  tax  upon  the 
rent  thereof. 

So,  in  Catawiasa  R.  Co.  v.  Philadel- 
phia A  R.  R.  Co.  (1916)  255  Pa.  269, 
99  Atl.  807,  where  a  lessee  covenanted 
to  pay  all  taxes  imposed  under  any 
existing  or  future  law  on  the  demised 
premises,  or  on  the  business  there  car- 
ried on,  or  on  the  receipts  derived 
therefrom,  or  upon  the  capital  stock 
of  the  lessor,  or  the  dividends  thereon, 
or  upon  the  franchise,  it  was  held  that 
nothing  in  the  covenant  imposed  upon 
the  lessee  any  duty  to  pay  a  Federal 
income  tax  upon  the  lessor's  rental, 
the  court  sasring  that  the  income  tax 
was  not  imposed  by  the  government 
upon  "the  demised  premises,  or  any 
part  thereof,"  nor  "on  the  business 
there  carried  on,"  nor  "on  the  receipts, 
gross  or  net,  derived  therefrom,"  nor 
"upon  the  capital  stock  ...  or  the 
dividends  thereon/'  nor  "upon  the 
franchises  of  the  said  company,"  but 
rather  'Vas  imposed  upon  the  rental 
received  by  the  lessor  from  the  lessee." 
This  decision  was  followed  in  Little 
Schuylkill  Nav.  R.  &  Coal  Co.  v.  Phila- 
delphia &  R.  R.  Co.  (Pa.)  supra,  which 
involves  similar  facts  and  principles. 

And  in  Codman  v.  American  Piano 
Ca  (1918)  229  Mass.  285,  118  N.  E. 
344,  where  a  lessee  covenanted  merely 
to  pay  "aH  taxes  and  assessments 
whatsoever  which  may  be  payable  for 
or  in  respect  of  the  leased  premises," 
it  was  held  that  the  covenant  did  not 
include  a  Federal  income  tax  which 


had  been  levied  on  the  rent  reserved 
in  the  lease.  In  this  case  the  court 
pointed  out  a  distinction  between 
taxes  on  real  estate  itself,  and  taxes  on 
rents  as  income,  which  was  said  to  be  a 
separate  and  independent  estate,  and 
maintained  that  the  phrase  "for  or  in 
respect  of,"  in  the  covenant,  meant 
taxes  relating  directly  to  the  real  es- 
tate itself.  The  court  also  expressly 
distinguished  Suter  v.  Jordan  Iflarsh 
Co.  (1916)  225  Mass.  34,  113  N.  E. 
580,  supra,  on  the  ground  that  in  the 
case  at  bar  the  covenant  in  the  lease 
contained  no  agreement  that  the 
lessees  would  pay  taxes  assessed  upon 
or  in  respect  of  the  rent  payable  un- 
der the  lease,  as  did  the  covenant  in 
the  Suter  Case. 

And  in  Park  Bldg.  Co.  v.  George  P. 
Yost  Fur  Co.  (1919)  —  Mich.  — ,  176 
N.  W.  431,  where  the  lease  required 
the  lessee  to  pay  all^taxes,  "ordinary 
and  extraordinary,  of  every  name,  na- 
ture, and  kind  whatsoever  .  .  . 
levied  or  imposed  upon  said  premises, 
.  .  .  and  any  personal  tax  levied  or 
assessed  upon"  the  lessor,  "which 
may  be  assessed,  levied,  or  imposed 
upon  the  leasehold  estate,"  and  ex- 
pressly provided  that  the  intent  of 
the  covenant  was  to  insure  to  the 
lessor  a  net  rental,  not  chargeable 
with  any  burdens  by  way  of  taxes, 
or  otherwise,  resulting  in  the  diminu- 
tion of  the  same,  it  was  held  that  the 
lease  did  not  obligate  the  lessee  to  pay 
the  lessor's  Federal  income  tax  upon 
the  rent  reserved  in  the  lea/se.  The 
court  said  that  "the  lessor's  income  tax, 
as  applied  to  this  leased  property,  is 
not  a  tax  'levied  upon  said  premises,' 
.  .  .  but  is,  in  its  process  of  levj- 
and  assessment,  a  direct  personal  tax 
against  him,  inseparable  from  him  and 
his  annual  income,  beginning  and  end- 
ing with  him.  .  .  .  The  tone  and 
tenor  of  this  contract  throughout  are 
directed  with  careful  description  to 
the  leased  premises,  the  taxes  thereon, 
and  rental  therefor,  whioh  the  lessee 
must  pay  during  the  long  life  of  the 
lease,  extending  into  succeeding  gen- 
erations. To  that  end  and  extent  the 
intent  of  the  parties  is  made  plain  to 
a  certainty  by  clear  expression,  with 
appropriate   names   and  descriptive 
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terms  which,  hy  recognised  rale  of 

construction,  limit  general  vords  and 
terms  superadded  to  the  same  general 
character  or  kind  as  the  things  previ> 
ously  specified.  They  contain  no  sug- 
gestion that,  in  addition  to  all  taxes 
on  the  premises  and  nominated  rent, 
the  lessee  must  also  pay  his  landlord's 
personal  income  tax,  a  matter  of  great- 
er moment  and  easier  description  than 
certain  of  the  requirements  clearly 
and  distinctly  specified.  It  is  not  an 
unreasonable  presumption  that,  had 
the  contracting  parties  had  in  mind, 
agreed  upon,  or  intended  to  impose 
payment  of  the  landlord's  income  tax 
on  the  lessee,  they  would  have  ex- 
pressed  the  intent  in  equally  clear  and 
positive  language,  with  appropriate 
descriptive  terms,  which  they  could 
readily  have  done  without  multiplying 
words.  In  the  reflected  light  of  the 
inatters  dealt  with  in  detail  with  de- 
scriptive  terms,  and  the  context  sur- 
rounding the  generalizing  language 
under  consideration,  we  are  con- 
strained to  agree  with  the  following 
conclusion  of  the  trial  court:  *In  ad- 
dition to  the  foregoing,  it  is  also  my 
conclusion  that  it  cannot  be  held  that 
the  minds  of  the  contracting  p^arties 
met  upon  the  proposition  that  the  les- 
see should  pay  the  landlord's  income 
tax.'" 

In  Woodruff  v.  Oswego  Starch  Fac- 
tory (1903)  177  N.  Y.  23,  68  N.  E.  994, 
affirming  (1902)  70  App.  Div.  481,  74 
N.  Y.  Supp.  961,  it  was  held  that  a 
New  York  statute,  providing  for  the 
taxation  of  rents  reserved  in  any  lease 
in  fee  to  the  person  entitled  to  re- 
ceive the  same  as  personal  property, 
did  not  require  that  a  tenant  who  had 
covenanted  to  pay  all  taxes,  charges, 
and  assessments  on  the  demised  prem- 
ises, or  on  the  lessor,  his  heirs,  or  as- 
signs in  respect  thereof,  should  pay 
the  tax  imposed  on  the  lessor  on  the 
rents  reserved  under  the  lease.  In 
reaching  this  conclusion.  Gray,  J., 
argued  In  part  as  follows:  The  ac- 
tual controversy  between  these  par- 
ties relates  to  the  construction  to  be 
given  to  the  covenant  in  question.  The 
liability  under  this  covenant  is  of  a 
twofold  nature.  The  lessee  is  to  pay 
all  taxes,  ordinary  and  extraordinary. 


which  shall  be  imposed  upon  the  de- 
mised premises,  and  he  is  also  re- 
quired to  pay  such  as  shall  be  imposed 
on  the  lessors  'in  respect  thereof.' 
The  taxes  in  question  were  not  as- 
sessed upon  the  demised  premises.  A 
tax  upon  rents  may.  doubtless,  be  re- 
garded, in  legal  theory,  as  a  tax  upon 
the  land;  but,  while  as  a  general  iffop- 
osition  that  may  be  true,  it  has  no  in- 
fluence upon  the  question  here.  The 
legislature  has,  for  the  purposes  of 
taxation,  separated  the  rents  reserved 
in  such  leases  from  the  real  estate  de- 
mised, and  hence  the  question  arises 
under  the  language  of  this  covenant, 
whether,  notwitiistanding  the  l^ala- 
tive  acUon,  the  covenantor  is  liable 
for  the  taxes  against  the  lessors,  as 
being  taxes  assessed  in  respect  of  th« 
demised  premises.  Is  the  assessment, 
in  such  a  case,  in  relation  to  the  prop- 
erty demised,  or  is  it  in  relation,  es- 
sentially, to  the  rents  or  income  there- 
from? The  ordinary  mining  of  the 
words  employed,  read  in  connectton 
with  the  provisions  of  the  statute, 
should  Influence  our  judgment.  It  was 
the  view  of  the  learned  court  below 
that  the  taxes  to  which  the  covenant 
related  must  be  such  as  were  directed 
specifically  against  the  demised  prop- 
erty,  or  against  the  lessors  in  respect 
of,  or  on  account  of  such  proper^,  and 
that  an  assessment  against  the  lessor 
upon  the  rents  reserved  under  a  lease, 
not  based  upon  or  measured  by  the 
lands  leased,  was  not  a  tax  in  respect 
of  the  demised  premises.  I  am  in- 
clined to  that  view."  And  upon  simi- 
lar facts,  a  like  conclusion  was  reached 
in  Van  Rensselear  v.  Dennison  (1860) 
S  Barb.  (N.  Y.)  23,  the  theory  of  the 
decision  being  that  a  tax  upon  the 
rental  reserved  in  a  lease  is  neither  a 
tax  charged  or  assessed  upon  the 
leased  "premises,"  nor  a  tax  upon  the 
lessor  "for  and  in  respect  of  such 
premises."  So  in  Pennsylvania  (Kob- 
inson  V.  Allegheny  County  (1847)  7 
Pa.  161),  it  was  held  that  a  covenant 
in  a  lease  in  perpetuity,  obligating  the 
lessee  to  pay  all  taxes  assessed  on  the 
demised  pranises  without  any  deduc- 
tion from  the  ren^  did  not  include  a 
tax  assessed  upon  the  ground  rent 
Of  course,  a  lessee  may  covenant  for 
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exemption  from  prnt^ent  of  any  in- 
come tax  imposed  upon  the  lessor  with 
respect  to  the  rent  reserved  in  the 
lease.  Thu»,  in  Rensselaer  &  S.  R.  Co. 
V.  Delaware  &  H.  Co.  (1916)  168 
App.  Div.  699,  154  N.  Y.  Supp.  789, 
which  reversed  (1915)  88  Misc.  639, 
152  Nv  Y.  Sopp.  3T6,  and  which  was 
afSnned  without  opinion  in  (1916) 
217  N.  Y.  692,  112  N.  E.  1072,  in  con- 
struing a  lease  in  perpetuity  of  a 
railroad  with  covenants  by  the  lessee 
to  pay  all  taxes  and  assessments  upon 
the  premises  demised,  and  upon  the 
business  done  upon  the  road,  but  ex- 
empting: him  from  pigment  of  the  then 
present  income  tax,  or  any  tax  there- 
after to  be  imposed  upon  the  rental,  it 
was  h^d  that  a  Federal  income  tax,  im- 
posed under  the  I^ws  of  1913  upon  the 
rental  reserved  In  the  lease,  was  not 
charsrftable  to  the  leasee.  Kellogg,  J., 
said:  "There  is  a  broad  diatistciion 
between  a  tax  upon  leased  property 
and  an  income  tax  upon  tiie  rentaL 
An  income  tax  is  not  a  tax  upon  spe- 
cific property,  bat  is  *  tax  upon  thri 
annual  net  gain  of  the  individual  or 
corporation,  received  from  its  busi- 
ness, the  use  of  its  property,  or  other- 
wise. The  obligation  of  a  tenant  to 
p»j  taxes  upon  demised  property  rests 
solely  upon  the  terms  of  the  lease.  In 
the  abaenae  of  sm  agreement  upon  that 
subject,  they  must  be  borne  hy  the 
landlord.  By  the  eighteenth  subdivi- 
sion of  the  lease  the  tenant  agrees  to 
pay  the  taxes  levied  and  imposed  upon 
the  demised  property.  This  income 
tax  is  clearly  not  a  tax  imposed  upon 
that  property.  The  tenant  is  also  to 
pay  the  tax  upon  the  business  done 
upon  the  said  railroads.  The  lease 
assumed,  and  probably  correctly,  tiiat 
at  the  time  there  was  a  tax  upon  the 
business  done  by  the  railroads,  or  upon 
their  earnings,  and  contemplated  that 
a  change  in  the  law  as  to  the  manner 
of  levying  that  tax  should  not  affect 
the  defMidant's  liability.  This  income 
tax  is  not  the  tax  referred  to  as  the 
tax  upon  the  business  done.  The  divi- 
dends to  be  paid  by  the  defendant 
bear  no  relation  to  tlie  business  done, 
9  A.L.R.— 99. 


kY  TAXaS-4NC0ttB  TAX.  1569 

and  must  be  paid,  whether  the  opera- 
tion of  the  road  is  profitable  or  un- 
profitable. If  the  road  is  not  operated, 
or  is  operated  at  a  loss,  the  defendant 
must  still  pay  tlie  rentaL  The  rental 
does  not  come  from  the  earnings  of  the 
road,  but  is  a  direct  obligation  upon 
the  defendant  tfompAny  for  which  the 
earnings  from  its  other  property,  and 
all  of  its  property,  is  liable.  It  is  true 
for  a  nonpayment  of  the  reatal  the 
lease  may  be  forfeited,  but  the  rental 
is  a  general  liability  against  the  de- 
fendant company,  without  reference  to 
the  earnings  of  the  leased  proi)erty. 
The  income  tax  is  based,  not  upon  the 
earnings  of  the  roadSi  but  upon  th* 
amount  of  rental  agreed  to  be  paid, 
and  is  the  same  whether  the  earnings 
are  large  or  small.  It  is  a  tax  arising, 
hot  from  the  business  of  the  roads, 
but  from  the  lease.  The  plaintifi!  is  in 
receipt  of  a  net  income  under  the 
lease,  upon  which  the  govemm«it  of 
the  United  SMatea  has  imposed  a  tax. 
Sabdiviaien  19  has  ntde  elear-  the 
intent  of  ttie  partiee  that  a  tax  <^  the 
nature  of  the  then  income  tax  is  not 
a  tax  contemplated  by  subdivision  18. 
The  fact  that  for  many  years  the  plain- 
tiff' and  its  stockholders  were  relieved 
from  an  income  tax  is  no  reason  why, 
when  such  a  tax  is  again  isqitfaed  Onrt 
for  a  less  amoant),  they  should  ask 
the  defendaat  to  pay  it.  It  is  a  hue  of 
like  nature,  taking  the  place  of  the 
former  tax,  and  the  exemption  of  sub- 
division 18  makes  it  clear  that  the  in- 
tention of  the  parties  was  that  it  must 
come  from  the  plaintiff  or  its  stock- 
holders, and  not  from  the  defendant. 
The  lease  contemplates  that  the 
amount  of  the  dividends  payable  to 
the  stockholders  will  be  decreased  by 
whatever  income  tax  may  be  imposed 
upon  account  of  such  dividends.  The 
plaintiff  having  paid  the  tax,  the  bur- 
den falls  upon  the  stockholders.  The 
United  States  authorities  treated  the 
dividends  payable  to  the  stockholders 
as  incwne  of  the  plaintiff  corporation; 
the  argument  has  proceeded  upon  that 
theory,  and  we  have  so  considered  it" 

G.  J.  C. 
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MARK  EISNKR,  Collector  of  United  States  Internal  Revenue  for  the 
Third  District  of  the  State  of  New  YoHt,  Plff .  in  Err., 

V. 

.  MYRTLE  H.  MACOMBER. 

■    -  Vnttefi  suites  Supi'em*  Court  — March  A,  l&ZO, 

(252  U.  S;  189,  64  L.  ed.  — ,  40  Sup.  Ct  Rep.  189.) 

Internal  revenue  —  income  tax  —  stdck  dividends. 

1.  Congress  was  Riven  no  power  by  the  Income  Tax  Amendment  to  the 
Federal  Constitution  to.  tax,  without  apportionment,  as  Income  of  a  stock- 
holder in  a  corporation,  a  stock  dividend  made  lawfully  and  in  sood  faith 
against  accumulated  profits  earned  by  the  corporation  since  the  adoption 
of  such  amendment*  Spch  dividends  are  not  income. 

[See  note  on  this  qwtHm  hegmiUng  on  vage  1694*] 

ccmstruction  of  Income  Tax  Amend-    bined.  including  profits  trained  throogta 


ment »  aM^ortionment  of  direct  tax. 

2.  The  Income  Tax  Amendment  to 
Federal  Constitution  should  not  be 
extepdedj  by  loose  construction  so  as  to 
npeal  or  inodify,  cocc^t  as  i^piied  to 
ineomo,  those  provisions  of  the  C<UMti* 
tutlon  that 'require  an  apportionmeiit 
according  ta  population  for  direct  taxes 
upon  property,  real  and  personal. 

rSee  23  R.  C.  L.  990,  991;  26  R.  C.  U 
146.3 

'bcAiUtlon  .'*-*  incoaM. 
•  S.  Income  Is  the  gain  derived  from 

capital,  from  labor,  or  from  boUi  com- 


a  sale  or  conversion  of  capital  assets. 

[See  26  R.  C.  L.  147,  149.] 
Corporation  —  character  of  stock  divi- 
dends. 

4.  A  declared  stock  dividend  is  no 
more  than  a  book  adjustment,  in  ^ssqoce 
ngut  a  divid^id,  .but  thb  t^osite. 
IttteBMd  revenue  — .  an^rtloMieBt  of 

dinct  tax      stockholdeK's  lateral 

in  nndi^ed  profits. 

6.  The  constitutional  inhibition 
against  tiie  tibEatlon  by  Congress  with- 
out apportlomnoit  of  a  stockludder^s 
interest  in  the  undivided  aecumulatad 
earnings  of  a  eorporation  is  not  re- 
moved by  the  adoptlcn  of  the  Inoono 
Tax  Amendment 


iCMr.  Justice  Brandeis,  Mr.  Justice  Clarke,  Mr.  Justice  Holmes,  and  Mr.  Justice 

Day  dissent.) 


Error  to  the  District  Court  of  the  United  States  for  the  Southern  Dis- 
trict of  New  York  to  review  a  judgment  in  favor  of  plaintiff  in  an  action 
brought  to  recover  back  the  amount  of  an  income  tax  paid  on  a  stock  divi- 
dend. Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  William  L.  Frierson,  Assistant       Stockbolders  have  such  an  interest 
Attorney  General,  for  plaintiff  in  er-    in  the  earnings  and  profits  of  a  cor- 
poration that  the  same  are  within  the 
power  of  Congress  to  tax  as  income  even 
before  they  are  divided. 

Collector  v.  Hubbud  (Brainard  v. 
Hubbard)  12  WaU.  1,  20  L.  ed.  272; 
Southern  P.  Go.  v.  Lowe,  247  U.  S.  SS(^ 
886,  62  L.  ed.  1142,  1147,  38  Sap.  Ct 
Rep.  540;  Lynch  v.  Turrish,  247  U.  S. 
221.  228,  62  L.  ed.  1087,  1092,  88  Sup. 
Ct  Rep.  637;  Bailey  v.  New  York  C.  & 
H.  R.  R.  Co.  22  Wall  604,  6S6,  686,  2S 
L.  ed.  840,  848.  849;  Lynch  v.  Hombjr, 


ror; 

Income,  in^  general,  as  used  in  both 
the  Corporation  Excise  Tax  Law  of 
1909  and  the  Income  Tax  Law  of  1918, 
has  been  defined  as  the  gain  derived 
from  capital,  from  labor,  or  from  both 
combined. 

Stratton*8  Independence  v.  Howhert, 
231  U.  S.  415,  58  L.  ed.  292,  34  Sup. 
Ct  Rep.  136;  Doyle  v.  Mitchell  Bros. 
Co.  247  U.  S.  183,  185,  62  L.  ed.  1068, 
1059,  38  Sup.  Ct  Rep.  467. 
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247  U.  S.  84S.  62  L.  ed.  1149.  1151, 
38  Sup.  Ct  Rep.  G43. 

Congress  having'the  right  to  tax  un- 
divided proAts,  this  right  cannot  be 
destroyed  by  the  issuance  of  stock  cer- 
tificates to  represent  such  undivided 
profits,  and  since  the  certificates  of 
stock  issued  in  this  case  represent  earn- 
ings of  the  corporation  accruing  subse- 
quent to  March  1, 1913,  they  are  clearly 
made  taxaUe  a&  income  by  tiie  Act  <rf 
1916. 

Peabody  v.  Eisner.  247  U.  S.  347,  62 
L.  ed.  1162,  88  Sup.  Gt.  Rep.  M6;  Bailey 
V,  New  York  C,  &  H.  R.  R.  Co.  22  Wall. 
604, 636.  22  L.  ed.  840,  848 ;  Swan  Brew- 
eiy  Go.  V.  Rex  [1914]  A.  C.  284,  88  U 
J.  P.  C.  N.  S.  134,  110  I*  T,  N,  &  211, 
SO  Times  U  R.  199. 

The  Act  of  1916,  however,  expreasly 
taxes  stock  dividends,  and  hence  Towne 

Eisner,  245  U.  S.  418,  62  L.  ed.  372, 
LJLA.1918D,  264,  88  Sup.  Ct  Rra.  158, 
«nd  of  Lynch  v.  Hornby,  247  U.  S.  889, 
62  ed.  1149,  38  Sup.  Ct  Rep.  648, 
are  not  omtrolling. 

In  the  Act  6f  1916,  GooffrMs  tras 
clearly  within  its  power  when  it  de- 
clared that  by  ''dividends"  It-  meant 
either  cash  or  Meek  divideadA,  In.  ae- 
corAttiee  with  tiie  mesninff  of  the  tern 
as  understood  and  eowrtnied  by  the 
courts  of  most  of  the  states.  i 

Pritchitt  v.  Nashville  Trust  Co^  96 
Tenn.  472. 83  L.R.A.  8S6, 36  8.  W.  1664; 
Thomas  v.  Gregg,  78  lid.  645,  44  Am. 
St  Rep.  310,  28  Ati.  565;  McLoutli  v. 
Hunt,  164  N.  ¥.  179.  89  L.R.A.  230,  48 
N.  E.  648;  Pabst's  Will,  146  Wis.  330, 
131  N.  W.  739 ;  Lord  v.  Brooka.  62  N.  H. 
72;  Hite  v.  Hite,  98  Ky.  257.  19  L.R.A. 
.173.  40  Am.  St  Rep.  189,  20  S.  W.  778; 
Moss's  Appeal,  83  Pa.  264.  24  Am.  Rep. 
164;  Paris  v.  Paris,  10  Ves.  Jr.  185,  82 
Eng.  Reprint,  815;  Tax  Comr.  v.  Put- 
nam (Trefry  v.  Putnam)  227  Ma^s.  522. 
L.R.A.1917F,  806.  116  N.  E.  904;  Re 
Osborne,  209  N.  Y.  450,  60  LiR.A.(N.S.) 
610,  103  N.  E.  723.  823.  Ann.  Gas. 
1915A,  298;  Goodwin  v.  MeGauffhey, 
108  Minn.  248,  122  N.  W.  6. 

Messrs.  Charles  E.  Hughee  and 
Geoi^e  Welwood  Murray,  for  defend- 
ant in  error: 

The  tax  is  sought  to  be  laid  upon  the 
proper^  in  question  Sfrfely  by  reason 
of  ownersliip,  and  cannot  be  sustained 
unless  it  is  authorized  by  the  16th 
Amendment. 

Polloek  V.  Fanners'  Loan  &  T.  Co.  168 
U.  S.  601.  637,  89  L.  ed.  1108,  1125,  15 
Sup^  Ct  Rep.  912;  Brushaber  V.  Union 
P.  R.  Co:  240  U.  S.  1,  18,  19,  60  L.  ed. 
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493,  601.  502,  L.R.A.1917D,  414.  36  Sup. 
Ct  Rep.  236.  Ann.  Gas.  1917B.  713; 
Flint  V.  Stone  Tracy  Co.  220  U.  S.  107. 
65  L.  ed.  S89,  SI  Sup.  Ct.  Rep.  342, 
Ann.  Gas.  1912B,  1312;  Stratton's  Inde- 
pendence V.  Howbert.  281  U.  S.  399,  58 
L.  ed.  286,  34  Sup.  Ct  Rep.  136;  Doyle 
T.  MitcheU  Bros.  Go.  247  U.  S.  179,  182, 
183,  62  L.  ed.  1054,  1058,  38  Sup.  Ct. 
Rep.  467;  Hays  v.  Gauley  Mountain 
Goal  Go.  247  U.  S.  189,  191,  192,  62  L. 
ed.  1061,  1062,  88  Sup.  Gt.  R^.  470; 
Stanton  v.  Baltic  Min.  Co.  240  U.  S. 
103,  60  L.  ed.  516,  86  Sup.  Ot  Rep.  278; 
William  E.  Peck  &  Co.  v.  Lowe,  247  U. 
S.  165.  172.  62  L.  ed.  1049,  1050,  88 
Sup.  Ct  Repi  432;  Southern  P.  Co,  v. 
Lowe,  247  U.  S.  830,  385.  62  L.  ed.  1142. 
1147,  88  Sup.  Ct  Rep*  540. 

The  fundamental  fact  is  that  there 
was  no  gain  or  income  to  the  defendant 
in  error  by  virtue  of  the  receipt  of  the 
.additional  sharaa  CMttitntimr  the  stock 
dividend.  The  value  of  the  ahares  held 
by  the  defendant  in  enror  was  npt  in- 
.weased  by  the  increase  ia  the  number 
of  shares.  The  shareholder  was  no 
richer  than  before. 

Towne  v.  EisneK,  246  U.  S.  418.  62  L. 
ed.  872,  LJULIfllSD,  :254,  38  Sup.  Gt 
Rep.  158. 

-  The  tax  cannot  be  sustained  as  a  tax 
laid  upon  the  eharahokkr'i  interest  in 
the  undivided  preAts  of  theeonmration. 
Apart  from  the  serious  question  of  the 
vididit7  of  such  a  tax  as  an  inonoe 
tax,  that  was  net  the  scheme  of  the  act 
It  ia  sought  to  lay  the  tax  in  question 
upon  the  so^aUed  "stock  dividend"  per 
se;  that  is,  upon  the  mere  readjust- 
ment of  the  evidence  of  a  capital  inter- 
est already  owned. 

Colleetor  v,  Hubbard  (Brainard  v. 
Hubbard)  12  Well.  1,  20  L.  ed.  272; 
Gibbons  v.  Mahon,  1S6  U.  S.  549,  560» 
34  L.  ed.  626,  527,  10  Sup.  Ct.  Rep. 
1067;  Michigan  C.  H.  Co.  v.  Collector 
(Michigan  C.  Ri  Go.  v.  Slack)  100  U. 
695,  698,  25  L.  ed.  647,  648;  United 
States  v.  Erie  R.  Go.  106  U.  S.  327.  329,. 
331,  27  L.  ed.  151.  154.  1  Sup.  Ct.  Rep. 
223;  Barnes  v.  Philadelphia  &  R.  R.  Co. 
17  Wall.  294.  809,  819,  21  L.  ed.  544. 
548.  551;  United  States  v.  Baltimore  & 
O.  R.  Co.  17  Wall.  822.  21  L.  ed.  597; 
S'^ockdale  v.  Atlantic  Ins.  Co.  20  WaU. 
323.  329,  337.  22  L.  ed.  348,  360,  353; 
Bailey  v.  New  York  C.  &  H.  R.  R.  Co.  22 
Wall.  604.  22  L.  ed.  840;  Bailey  v.  New 
York  C.  &  H.  R.  R.  Go.  106  U.  S.  109.  27 
L.  ed.-81 ;  Memphis  ft  C.  R.  Co.  v.  United 
States,  108  U.  S.  ,228,  234.  27  L.  ed. 
711,  713,  2  Sup.  Gt  RcpL  482;;  Unitftil 
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^ates  V.  Louisville  &  N.  R.  Co.  3S  Fed. 
829;  Pollodc  v.  Farmers  Loan  &  T.  C«. 
157  U.  S.  578,  601.  63«,  89  L.  ed.  818, 
826,  888,  15  Sup.  Ct.  Rep.  678;  Southom 
P.  Co.  V.  Lowe,  247  U.  S.  SSO,  336,  62 
L.  ed.  1142,  1147,  88  Sup.  Ct.  Rep.  640; 
Hylton  V.  United  States,  8  Dall.  171,  1 
L.  ed.  656;  Pacific  Ins.  Co.  t.  Soule,  7 
Wait  433,  448,  19  L.  ed.  96,  98;  Veazie 
Bank  v.  Fenno,  8  WaU.  633,  541,  19  L. 
ed.  482,  486 ;  Brushaber  v.  Union  P.  R. 
Co.  240  U.  S.  I,  19,  60  L.  ed.  49S.  502, 
L.R.A.19I7D,  414.  86  Sup.  Ct  Rep.  236, 
Ann.  Caa.  1917B,  713;  Towne  v.  Bisner, 
345  U.  S.  418,  62  L.  ed.  372,  L.R.A. 
1918D,  264,  88  Sap.  Ct  Rep.  168. 

So  far  as  the  present  question  is  con- 
cerned, the  word  "income"  in  the  16th 
Amendment  has  no  broader  meaninff 
than  the  word  "income"  in  the  Income 
Tax  Act  of  1918,  under  which  the  ques- 
tion arose  in  the  Towne  Case. 

Towne  v.  Eisner,  supra;  Lynch  t. 
Hornby,  247  U.  S.  S44,  345.  62  L.  ed. 
1161.  1162.  3SSup^  Ct  Rep.  543;  Swan 
Brewerr  Co.  v.  Rex  [1914]  A.  C.  231. 
83  L.  J.  P.  0.  N.  S.  134,  110  L.  T.  N.  S. 
211,  30  Times  L.  R.  109;  Tu  Comr.  t. 
Putnam  (Trefry  v.  Putnam)  227  Mass. 
622,  L.RJL1917F,  806,  116  N.  B.  904. 

Stock  dividendjs  of  the  sort  here  in 
vplMttett  are  not  intnnne  within  the 
'Mieaning  of  the  1^  Amendnient. 

IPeople  ex  rel.  UidOQ  Trust  Co.  T. 
Coleman,  126  N.  Y.  483,  12  L.R.A.  762, 
n  N.  B.  818;  Kaufman  v.  Charlottes- 
vaie  Woolen  M  iUs.  98  Va.  673,  26  S.  B. 
1003;  Williams  v.  Western  U.  Teleg.  Co. 
98  N.  Y.  162;  DeKoven  v.  Alsop.  206 
III.  809,  68  L.R.A.  687,  68  N.  E.  930; 
Gray  t.  H«m«nway,  218  Mass.  239,  98 
N.  E.  789;  Spooner  v.  Phillips,  62  Conn. 
62;  16  IJLA.  461,  24  AtL  624;  Green 
V.  Biaaall,  79  Conn.  647,  8  L.R.A.<N.S.) 
1011,  118  Am.  St  Beip.  166.  66  AtL 
1066,  9  Ann.  Cas.  287;  Terry  v.  Eagle 
Lock  Co.  47  Conn.  141;  Brinley  v.  Grou, 
50  Conn.  66,  47  Am.  Rep.  617;  Bouch 
V.  Sproule,  L.  R.  12  App.  Cas.  385.  66 
L.  J.  Ch.  N.  S.  1037,  57  L.  T,  N.  S.  345, 
S6  Week.  Rep.  193;  Jones  v.  Evans 
M91S1  1  Ch.  23,  82  L.  J.  Ch.  N.  3.  12, 
107  L.  T.  N.  S.  604,  57  SoL  Jo.  60,  19 
Manson.  897;  Carson  v.  Carson  [1915] 
1  Ir.  R.  321;  Guinness  v.  Guinness,  6 
Sc.  Sess.  Cas.  5th  series,  104;  Minot 
V.  Paine,  99  Mass.  101.  96  Am.  Dec. 
705;  Davis  v.  Jackson.  152  Mass.  58.  23 
Am.  St  Rep.  801.  25  N.  E.  21 ;  D'Ooge 
V.  Leeds.  176  Mass.  663.  57  N.  E.  1025; 
Hyde  v.  Holmes.  198  Mass.  287.  84  N.  E. 
818;  Brown's  Petition,  14  R.  1.  371,  61 
Am.  Rep.  897;  BilllAgs  v.  Warren,  216 


UL  281,  7«  N.  E.  1050;  Lancaster  Tnut 
Co.  V.  Mason.  152  N.  C.  660,  136  Am. 
St  Rep.  851,  68  S.  E.  236;  Great  West- 
em  Min.  &  Mfg.  Co.  V.  Harris.  63  C.  C. 
A.  61,  123  Fed.  321 ;  Kepner  v.  United 
States,  196  U.  S.  100.  49  L.  ed.  114,  24 
Sup.  Ct  Rep.  797,  1  Ann.  Cas.  655; 
Latimer  v.  United  SUtes.  223  U.  S.  501, 
56  L.  ed.  526,  32  Sup.  Ct.  Rep.  242. 

A  genuine  dividend  constitutes  a  debt 
between  the  corporation  and  the  share- 
holders. 

King  T.  PatersQn  &  H.  R.  R.  Co.  29 
N.  J.  L.  604;  Hunt  v.  O'Shea.  69  N.  H. 
600,  46  Atl.  480;  Lockhart  v.  Van  Al- 
Htyne,  31  Mich.  76,  18  Am.  RepL  156: 
Stoddard  t.  Shetucket  Foundry  Ca  34 
Conn.  642. 

There  has  been  a  general  agreement 
that  stock  dividends  declared  during  a 
trust  life  estate,  which  arc  based  oo 
earnings  made  by  the  corporation  prior 
to  the  creation  of  the  trust,  are  not  in- 
eome^ — a  position  fatal  to  the  contoi- 
tion  that  stioclt  dividends  are  mcame 
per  se. 

Re  Osborne.  209  N.  Y.  460.  60  L.RA. 
(K.a)  610^  103  N.  E.  723,  823.  Am. 
Cas.  1916A,  208:  Day  Faulks,  81  M. 
J.  Bq.  lT8b  88  AtL  884. 

In  the  ease  of  a  stock  dividraid,  be 
obtains  nothing  but  an  evidence  of  what 
he  already  owns;  he  has  no  froedwo  U 
invest  or  not  invest ;  and  the  investment 
is  perataneatly  capitalized. 

Davis  V.  Jackson,  152  Mass.  S8,  2S 
Am.  St.  Rftp.  801,  a6  N.  E.  21. 

Incoma  nuiy  be  defined  as  the  gain 
derived .  fvev  capital  from  labor,  or 
ftota  both  combined, 

Stcatton'a  Intibipendence  v.  Howbert. 
231  U.  S.  899,  416.  68  U  ed.  28S.  292. 
84  Sup.  Ct  Qep.  186;  Doyle  v.  MitdieD 
Bros.  Co.  247  U  S.  179,  186,  62  L.  el 
1054, 1059,  S8  Sap.  Ct  Rep.  467;  Selir 
man.  Income  Tax,  p.  19. 

Of  course  it  is  not  denied  that  income 
may  be  in  the  form  of  propertr<  ^ 
though  it  is  well  settled  that.  In  con- 
struing ui  income  tax  act  income  is 
taken  to  mean  money  in  the  absence  of 
any  special  provision  of  law  to  the  cob- 
trary,  and  not  the  mere  expectation  itf 
receiving  it. 

United  States  v.  SchilUnger,  14 
Blatchf.  71,  Fed.  Caa.  No.  16,228. 

Mere  appreciatiffli  in  value  of  capital 
assets  is  not  to  loe  called  inctnne. 

Gray  v.  Darlington.  15  Wall.  63,  66, 
21  U  ed.  46,  46;  I^ch  v.  Turrish.  247 
U.  S.  221,  231,  62  L.  ed.  1087,  1093,  88 
Sttp.  Ct  Rep.  687;  Baldwin  Locomotive 
Works  V.  UcOoach,  186  C.  C.  A.  660^  221 
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Fed.  69;  Lynch  v.  Hornby,  247  U.  S. 
339,  62  L.  ed.  1149.  38  Sup.  Ct.  Rep. 
643;  Tebrau  (Johore)  Rubber  Syndi- 
cate V.  Farmer,  6  Income  Tax  Cas.  658 ; 
3tevens  v.  Hudson  Bay  Co.  6  Income 
Tax  Cas.  424;  Assets  Co.  v.  Inland 
Revenue  4  Sc.  Sess.  Cas.  4th  series, 
578. 

Messrs.  George  W.  Wi(&»diam  and 
Charies  RoUnson  Snith,  as  amiei 
curiae: 

Stock  dividends  represent  capital, 
and  do  not  constitute  income. 

Gibbons  T.  Mfibon,  186  U.  S.  649,  34 
L.  ed.  625,  10  Sup.  Ct  Rep.  1057; 
Towne  t.  Eisner,  245  U.  S.  418,  62  h. 
ed.  87%  L.R.A.1918D,  254,  38  Sup.  Ct 
Rep.  168. 

If  gains  in  general  and  paper  gains 
ttiBj  properly  be  coiwidered  income, 
then  Uiis  would  hold  true  of  mere  ap- 
preciation in  value  of  real  estate  or  of 
personal  property  that  is  not  sold. — a 
gain  that  is  not  realized.  But  this  sort 
of  appreciation  or  gain  In  capital  value 
can  never  constitute  income  within  the 
16th  Amendment 

Gray  v.  Darlington,  IS  Wall.  63,  21 
U  ed.  45;  Lynch  v.  Turrish,  247  U.  S. 
221.  231,  62  L.  ed.  1087,  1093.  88  Sup. 
Ct.  Rep.  537 ;  Baldwin  Locomotive 
Wortca  V.  McCoach.  186  C.  C.  A.  S60, 
221  Fed.  59;  Tovrne  r.  Eisner,  supra. 

It  cannot  be  doubted  that  tiie  sort 
of  gain  referred  to  by  the  court  as  con- 
stituting income  was  a  realized  gain, 
not  the  gain  of  ntere  appreciation  in 
valne. 

Stratton's  Independence  v.  Howbert 
231  U.  S.  399.  415,  58  L.  ed.  285.  292, 
34  Sup.  Ct  Rep.  186:  Doyle  v.  Mitchell 
Bros.  Co.  247  V.  8.  183,  186.  62  L.  ed. 
1068,  1069,  38  Sup.  Ct.  Rep.  467. 

Language  used  in  a  statute  whioh 
has  a  settled  and  well-known  meaning 
sanctioned  by  judicial  decision  is  pre* 
sumed  to  be  nsed  in  that  sense  by  the 
legislative  body. 

Latimer  v.  United  States,  223  U.  S. 
501.  66  L.  ed.  526,  32  Sup.  Ct.  Rep. 
242;  Kepner  v.  United  SUtes.  196  U.  8. 
100,  124,  49  L.  ed.  114,  122,  24  Sup. 
Ct  Rep.  797,  1  Ann.  Cas.  666;  The 
Abbottsford,  98  U.  S.  440,  25  L.  ed. 
168. 

]fr.  Justice  Pitney  delivered  the 
opinion  of  the  court : 

This  ease  presents  the  question 
whether,  by  virtue  of  the  i6th 
Amendment.  Congress  has  the  pow- 
er to  tax,  as  income  of  the  stock- 
bolder  and  without  apportionment, 
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a  stock  dividend  made  lawfully  and 

in  good  faith  against  profits  ac- 
cumulated by  the  corporation  since 
March  1,  1913. 

It  arises  under  the  Revenue  Act 
of  September  S,  1916  (chap.  463,  39 
Stat,  at  L.  756  et  seq.,  Comp.  Stat.  § 
6336a,  Fed.  Stat  Anno.  Supp.  1918. 
p.  312),  which,  in  our  opinion  (not- 
withstaiiding  a  contention  of  the 
government  that  will  be  noticed), 
plainly  evinces  the  purpose  of  Con- 
gress to  tax  stock  dividends  as  in- 
come.' 

The  facts,  in  outline,  are  as  fol- 
lows: 

On  January  1,  1916.  the  Standard 
Oil  Company  of  California,  a  cor- 
poration of  that  state,  out  of  an 
authorized  capital  stock  of  $100,- 
000.000,  had  shares  of  stock  Out- 
standing, par  value  $100  each, 
amounting  in  round  iigures  to  $60,- 
000,000.  In  addition,  it  had  surplus 
and  undivided  profits  invested  iik 
plant,  property,  and  business,  and> 
required  for  the  purposes  of  the  cor- 
poration, amounting  to  about  $45,- 
000.000.  of  which  about  $20,000,000 
had  been  earned  prior  to  March  1. 
1918,  the  nalanee  thereaftw.  In 
January,  1916,  in  order  to  readjust 
the  capitalization,  the  board  of  di- 
rectors decided  to  Issue  additional 
shares  sufficient  to  constitute  a  stock 
dividend  of  50  per  cent  of  the  out- 
standing stock,  and  to  transfer  from 


'Title  I.— Income  Tax. 
Part  I. — On  Individuals. 
See.  2  (a)  That,  subject  only  to  mwh 
exemptions  and  deductiona  ,a8  are  her»- 
inafteor  allowed,  the  net  income  of  a  taxa- 
ble person  [shall  include  gains,  profits, 
and  income  derived  .  .  .  ,  also  from 
interest,  rent,  dividends,  secnrttitis,  or  Ae 
transaction  of  any  badness  carried  on 
for  gain  or  profit,  or  gains  or  profits  and 
derived  frem  any  wniree  ^atever: 
Provided,  That  the  term  "dividends"  a* 
used  in  this  title  riiall  be  held  to  mean 
any  distribution  made  or  ordered  to  be 
made  by  a  corporation,  .  .  .  out  of  its 
earnings  or  profits  accrued  since  Hardi 
first,  nineteen  hundred  and  thfrtaen,  and 
payable  to  its  ehanbolden,  wlwtiier  In 
cash  or  in  stodc  oC  the  eorporatiDn,  .  .  . 
whiefa  sbook  dividend  shall  be  oonsidared 
income,  to  the  amount  of  its  cash  value. 
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snrplus  account  to  capital  stock  ac- 
count an  amount  equivalent  to  such 
issue.  Appropriate  resolutions  were 
adopted,  an  amount  equivalent  to 
the  par  value  of  the  proposed  new 
stock  was  transferred  accordingly, 
and  the  new  stock  duly  issued 
against  it  and  divided  among  the 
stockholders. 

Defendant  in  error,  being  the 
owner  of  2,200  shares  of  the  old 
stock,  received  certificates  for  1,100 
additional  shares,  of  which  18.07  i>er 
cent,  or  198.77  shares,  par  value 
$19,877i  were  treated  as  represent- 
ing surplus  earned  between  March 
1,  1913,  and  January  1,  1916, .  She 
was  called  upon  to  pay,  and  did  pay 
under  protest,  a  tax  imposed  under 
the  .Revenue  Act  of  1916,  based  up- 
<m  a  supposed  income  of  $19j877  ber 
cause  03  ^e  pew  shares;  and  au 
appeal  to  the  commissioner  of  in- 
ternal revenue  having  been  disal- 
lowed, she  brought  action  against 
,the  coUector  to  recover  the  tax.  In 
her  ccsnplaint  she  alleged  jthe  abov^ 
fact«,  and  contended  that  in  impos- 
ing such  a  tax  the  ]Elevenue  Act  of 
1916  violated  art  1,  §  2.  d.  3,  and 
art.  1,  §  9,  cl.  4,  of  the  Constitution 
of  th*  United  States,  requiring  di- 
rect taxes  to  be  apportioned  accord- 
ixig  to  population,  and  that  the  stock 
dividend  vaa  not  income  within  the 
meaning  of  the  16th  Amendment. 
A  general  demurrer  to  the  complaint 
was  overruled  upon  the  authority  of 
Towne  v.  Eisner,  -245  U.  fi.  418,  62 
L.  ed.  372,  L.R.A,1918D,  264,  38 
Sup.  Ct.  Rep.  158;  and,  defendant 
having  failed  to  plekd  further,  final 
judgment  went  against  him.  To  re- 
view it,  the  present  writ  of  error 
•j«  prosecuted. 

The  case  was  argued  at  the  last 
term,  and  reargued  at  the  present 
temi,  both  orally  and*  by  additional 
briefs. 

We  are  constrained  to  hold  that 
tho  judgment  of  the  district  court 
must  be  affirmed:  Fir3t,  because 
the  question  at  issue  is  controlled 
by  Towne  v.  Gisnw,  supra;  second- 
ly, because  a  re-examination  of  the 
question,  with  the  additional  light 
thrown  upon  it  by  elaborate  argu- 
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ments,  has  cmifinned  the  view  that 
the  und^lying  ground  of  that  de- 
cision is  sound,  that  it  disposes  of 
the  question  here  presented,  and 
that  other  fundamental  considera- 
tions lead  to  the  same  result. 

In  Towne  v.  Eisner,  the  question 
was  whether  a  stock  dividend  made 
in  1914  against  surplus  earned  prior 
to  January  1,  1918,  was  taxable 
against  the  stockholder  und^  the 
Act  of  October  3,  1913  (chap.  16, 
88  Stat,  at  L.  114,  166,  Comp.  Stat 
§  5291,  2  Fed.  Stat.  Anno.  2d  ed. 
p.  724),  which  provided  (§  B,  p. 
167)  that  net  income  should  include 
"dividends,"  and  also  "gains  or  prof- 
its and  income  derived  from  any 
source  whatever."  Suit  having  been 
brought  by  a  stockholder  to  recow 
the  tax  assessed  against  him  by 
reason  of  the  dividend,  the  district 
court  sustained  a  demurrer  to  the 
complaint.  242  Fed.  702.  The  court 
treated  the  construction  of  the  act 
as  inseparable  from  the  interpreta- 
tion of  the  16th.  Amendment;  and, 
having  referred  to  Income  Tax  Cases 
(Pollock  V.  Farmers*  Loan  &  T.  Co.) 
158  U.  S.  601, 39  L.  ed.  1108, 15  Sup. 
Ct.  Rep.  912,  and  quoted  the  Amend- 
ment, proceeded  very  property  to 
say  (p.  704) :  "It  is  manifest  that 
the  stock  dividend  in  question  can- 
not be  reached  by  the  Income  Tax 
Act,  imd  could  not,  even  though  Con- 
gress ex;pressly  declared  it  to  be 
taxable  as  income,  unless  it  is  in 
fact  income."  It  declined,  however, 
to  accede  to  the  contention  that  in 
Gibbons  v.  Mahon,  136  U.  S.  549, 
34  L.  ed.  525,  10  Sup.  Ct.  Rep.  1057. 
"stock  dividends"  had  received  a 
definition  sufficiently  clear  to  be  con- 
trolling, treated  the  language  of 
this  court  in  that  case  as  obiter  dic- 
tum in  Inspect  of  the  matter  th^ 
before  it  (p.  706),  and  examined  the 
question  as  res  nova,  with  the  re- 
sult stated.  When  the  case  came 
heire,  after  oveimlitag  a  motion  to 
dismiss,  made  by  the  government 
upon  the  ground  that  the  only,  ques- 
tion involved  was  the  construction 
of  the  statute,  and  not  its  constitu- 
tionality, We  dealt  upon  the  merits 
with  the  question  of  construction 
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only,  but  disposed  of  it  upon  con- 
sideration of  the  essential  nature  of 
.a  stock  dividend,  disregarding  the 
fact  that  the  one  in  question  was 
based  upon  surplus  earnings  that 
accrued  befote  the  16th  Amendment 
took  effect.  Kot  only  so,  but  we  re- 
jected the  reasoning  of  the  district 
court,  saying  (245  U.  S.  p.  426): 
**Notwithatanding  the  thoughtful 
discussion  that  the  case  received  be- 
low, we  cannot  doubt  that  the  divi- 
dend was  capital  as  well  for  the 
purposes  of  the  Income  Tax  Law  as 
for  distribution  between  tenant  for 
life  and  remainderman.  What  was 
said  by  this  court  upon  the  latter 
question  is  equally  true  for  the 
former.  'A  stock  dividend  really 
takes  nothing  from  the  property  of 
the  corporation,  and  adds  nothing  to 
the  intere^  of  the  shareholders. 
Its  property  is  not  diminished,  and 
their  interests  are  not  increased. 
.  ,  .  The  proportional  interest  of 
each  shareholder  remains  the  same. 
The  only  change  is  in  the  evidence 
which  represents  that  interest,  the 
new  shares  and  the  original  shares 
together  representing  the  same  pro- 
portional interest  that  the  original 
shares  represented  before  the  issue 
of  the  new  ones.*  Gibbons  v.  Mahon, 
186  U.  S.  549,  569,  560,  84  L.  ed. 
625,  527,  528,  10  Sup.  Ct.  Rep.  1057. 
In 'short,  the  corporation  is  no  poorer 
and  the  stockholder  is  no  richer  than 
they  were  befor*.  Logan  County  v. 
United  States,  109  U.  S.  255,  261, 
42  L,  ed.  T37,  739,  18  Sup.  Ct.  Rep. 
S61.  If  the  plaintiff  gained  any 
small  advantage  by  the  change,  it 
certainly  was  not  an  advantage  of 
^17,450,  the  smn  upon  which  he 
was  taxed.  .  .  .  What  has  hap. 
pened  is  that  th4  plaintifTs  old  cer- 
tificates have  been  split  up  in  effect 
and  have  dfaniniAhed  In  value  to  the 
extent  of  the  value  of  ttie  new." 

This  language  aptly  answered  not 
oniy  the  reasoning  of  the  district 
court,  but  the  argument  of  the  So- 
licitor General  in  this  court,  which 
discussed  the  essential  nature  of  a 
stock  dividend.  And  if,  for  the  rea- 
:^on8  thus  expressed,  such  a  dividend 
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is  not  to  be  regarded  as  "income" 
or  "dividends"  within  the  meaning 
of  the  Act  of  1913,  we  are  unable  to 
see  how  it  can  be  brought  within  the 
meaning  of  "incomes"  in  the  i6th 
Amendment ;  it  being  very  dear  that 
Congress  intended  in  that  act  to  ex- 
ert its  power  to  the  extent  permitted 
by  the  Amendment.  In  Towne  v. 
Eisner  it  was  not  contended  that 
any  construction  of  the  statute  could 
make  it  narrower  than  the  consti- 
tutional grant;  rather  the  contrary. 

The  fact  that  the  dividend  was 
cliarged  against  profits  earned  be- 
fore the  Act  of  1913  took  eifect,  even 
before  the  Amendment  was  adopted, 
was  neither  relied  upon  nor  alluded 
to  in  our  consideration  of  the  merits 
in  that  case.  Not  only  so,  but  had 
we  considered  that  a  stock  dividend 
constituted  income  in ,  .{iny  true 
sense,  it  .  would  have  been  held  tas^^ 
able  under  the  Act  of  1913  notwith- 
standing it  was  based  upon  profits 
earned  before  the  Amendment.  We 
ruled  at  the  same  term,  in  Lynch 
V.  Hornby,  247  U.  S.  339,  62  Ja.  ed. 
1149,  38  Sup.  Ct.  Rep.  543,  that 
a  cash  dividend  extraordinary  in 
amount,  and. in  Peabody  v.  Eisner, 
247  U.  a  347,  6g  L.  ed.  1162.  38 
3^p.  ct.  Bep.  546,  that  a  dividend 
paid,  in  stock  of  another  company, 
were  taxable  as  i|ic«uie,  although 
based  upon  earnings  that  accrued 
before  adoption  of  the  Amendme&it.  . 
In  the  former  case,  concevninf.  *'cor- 
porate  profits  that  accumulated  be^ 
fore  the  act  took  effect/'  we  deelftred 
(pp.  Ms,  344) :  "Just  as  we  deem 
the  legislative  intent  manifest  to  tax 
the  stockholder  with  respect  ,  to  such 
accumulations,  only  if  and  when, 
and  to  the  extent  that,  his  interetft 
in  them  comes  to  fruition  as  income, 
that  is,  in  dividends  declared,  so  we 
can  perceive  no  constitutional  ob- 
stacle  that  stands  in  the  way  of 
carrying  out  this  intent  when  divi- 
dends are  declared  out  of  a  pre- 
existing surplus.  .  .  Congress 
was  at  libeity  under  the  Amendment 
to  tax  as  income,  without  apportion- 
ment, everything  that  became  in- 
come,  in  the  ordinary  sense  of  the 
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word,  after  the  adoption  of  the 
Amendment,  including  dividends  re- 
ceived in  the  ordinary  course  by  a 
stockholder  from  a  corporation,  even 
thousrh  they  were  extraordinary  in 
amount  and  mis;ht  appear  upon 
analysis  to  be  a  mere  realization  in 
possession  of  an  inchoate  and  con- 
tingent interest  that  the  stockholder 
had  in  a  surplus  of  corporate  assets 
previously  existing."  In  Peabody  v. 
Eisner  (pp.  349,  350),  we  observed 
that  the  decision  of  the  district  court 
in  Towne  v.  Eisner  had  been  re- 
versed "only  upon  the  ground  that  it 
related  to  a  stock  dividend  which  in 
fact  took  nothing  from  the  property 
of  the  corporation  and  added  noth- 
ing to  the  interest  of  the  share- 
holder, but  merely  changed  the  evi- 
dence which  represented  that  in- 
terest;" and  we  distinguished  the 
Peabody  Case  from  the  Towne  Case 
upon  the  ground  that  "the  dividend 
of  Baltimore  &  Ohio  shares  was  not 
a  stodc  dividend,  but  a  distribution 
in  specie  of  a  portion  of  the  assets 
of  the  Union  Pacific." 

Therefore,  Towne  v.  Eisner  cannot 
be  regarded  as  turning  upon  the 
point  tiutt  the  surplus  accrued  to  the 
company  before  the  act  took  effect 
and  before  adoption  of  the  Amend- 
ment. And  what  we  have  quoted 
from  the  opinion  in  that  case  can- 
not be  regarded  as  obiter  dictum, 
,  it  having  famished  the  entire  basis 
for  the  conclBsion  reached.  -  We  ad- 
here to  tile  view  then  expressed,  and 
might  rest  the  present  case  there; 
not  because  that  case  in  terms  de- 
cided the  constitutional  question,  for 
it  did  not;  but  because  the  condu- 
sioii  there  reached  as  to  the  essen- 
tial nature  of  a  stock  dividend 
necessarily  prevents  Its  being  re- 
garded as  income  in  any  true  sense. 

Nevertheless,  in  view  of  the  im- 
portance of  the  matter,  and  the  fact 
that  Congress  in  the  Revenue  Act 
of  1916  declared  (39  Stat,  at  L.  757, 
chap.  463,  Comp.  Stat.  §  6336b,  Fed. 
Stat.  Anno.  Supp.  1918,  p.  812)  that 
a  "stock  dividend  shall  be  considered 
income,  to  the  amount  of  its  cash 
vdue,"  we  will  deal  at  length  with 


the  constitutional  question,  inci- 
dentally testing  the  soundness  of 
our  previous  conclusion. 

The  16th  Amendment  must  be 
construed  in  connectjpn  with  the 
taxing  clauses  of  the  original  Con- 
stitution and  the  effect  attributed  to 
them  before  the  Amendment  was 
adopted.  In  Income  Tax  Cases  (Pol- 
lock V.  Farmers  Loan  &  T.  Co.)  158 
U.  S.  601,  39  L.  ed.  1108,  15  Sup. 
Ct.  Rep.  912,  under  the  Act  of  Au- 
gust 27,  1894  (chap.  349,  §  27,  28 
Stat  at  L.  509, 553) ,  it  was  held  that 
taxes  upon  rents  and  profits  of  real 
estate  and  upon  returns  &om  in- 
vestments of  personal  property  weie 
in  effect  direct  taxes  upon  the  prop- 
erty from  which  such  income  arose, 
imposed  by  reason  of  ownership;  and 
that  Congress  could  not  impose  such 
taxes  without  i^^Kntioning  them 
among  the  states  according  to  popu- 
lation, as  required  by  art.  1,  §  2. 
cl.  3,  and  §  9,  cl.  4,  of  the  original 
Constitution. 

Afterwards,  and  evidently  in  rec- 
ognition of  the  limitation  upon  the 
taxing  power  of  0>ngresa  thus  de- 
termined, the  16th  Amendment  was 
adopted,  in  words  lucidly  expressing 
the  object  to  be  accomplished: 
"Congress  shall  have  power  to  lay 
and  collect  taxes  on  incomes,  from 
whatever  source  derivwi,  vitbbat 
apportionment  among  the  sev^ 
states,  and  without  regard  to  any 
census  or  enumeration."  As  repeat- 
edly held,  this  did  not  extend  the 
taxing  power  to  n^  subjects,  but 
merely  removed  the  necessity  which 
otherwise  might  exist  for  an  appor- 
tionment among  tdu  states  of  taxes 
lakl  on  income.  Brushaber  v.  Union 
P.  R.  Co.  240  U.  S.  1, 17-19, 60  L.  ed. 
493,  601,  602,  L.RJ^.1917D,  414,  86 
Sup.  Ct.  Rep.  236,  Ann.  Cas.  1917B, 
713 ;  Stanton  v.  Baltic  Min.  Co.  240 
U.  S.  103,  112  et  seq.,  60  L.  ed.  546. 
563,  36  Sup.  Ct.  Rep.  278 ;  William 
E.  Pedc  &  Co.  V.  Lowe,  247  U.  S. 
166,  172,  173,  62  L.  ed.  1049-1051, 
38  Sup.  Ct.  Rep.  482. 

A  proper  regard  for  its  genesis, 
as  well  as  its  very  clear  language, 
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requires  also  that  this  Amendment 
,  .      ,  shall  not  be  extend- 

—«»HHtr action  Ga  by  lOose  con- 
ji^'maS^nt-^  struction.  so  as  to 
'■«P®al  modify, 
except  as  applied  to 
income,  those  provisions  of  the  Con- 
stitution that  require  an  apportion- 
ment according  to  population  for 
direct  taxes  upon  property,  real  and 
personal.  This  limitation  still  has 
an  appropriate  and  important  func- 
tion, and  is  not  to  be  overridden  by 
Conffresa  or  disregarded  by  the 
courts. 

In  order,  therefore,  that  the 
clauses  cited  from  article  1  of  the 
Constitution  may  have  proper  force 
and  effect,  save  only  as  modified  by 
the  Amendment,  and  that  the  latter 
also  may  have  proper  effect,  it  be- 
comes essential  to  distinguish  be- 
tween what  is  and  what  is  not  "in- 
come," as  the  term  is  there  used; 
and  to  apply  the  distinction,  as  cases 
arise,  according  to  truth  and  sulv 
stance,  without  regard  to  f(»*m. 
Congress  camiot  by  any  definition  it 
may  adopt  conclude  the  matter, 
since  it  cannot  by  legislation  alt«r 
the  Constitution,  from  which  alone 
it  derives  its  power  to  legislate,  and 
within  whose  limitations  alone  that 
power  can  be  lawfully  exercised. 

The  f  imdamental  relation  of  "capi- 
tal" to  "income"  has  been  much  cQs^ 
cussed  by  economists,  the  former 
being  likened  to  the  tree  or  the  land, 
the  latter  to  the  fruit  or  the  crop; 
the  former  depicted  as  a  reservoir 
supplied  from  springs,  the  latter  as 
the  outlet  stream,  to  be  measured  by 
its  flow  during  a  period  of  time. 
For  the  present  purpose  we  require 
only  a  elear  definition  of  the  term 
"income,"  as  used  in  common  speech, 
in  order  to  determine  its  meaning  in 
the  Amendment;  and,  having 
formed  also  a  correct  judgment  as 
to  the  nature  of  a  stock  dividend, 
we  shall  find  it  easy  to  decide  the 
matter  at  issue. 

After  examining  dictionaries  in 
eommon  use  (Bouvier's  Law  Diet.; 
Standard  Diet. ;  Webster's  Int.  Diet ; 
Century  Diet.),,  we  find  little  to  add 
to  the  succinct  definition  adopted  in 
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two  cases  arising  under  the  Corpora- 
tion Tax  Act  of  August  5,  1909  [36 
Stat,  at  L.  11,  chap.  6],  (Stratton's 
Independence  v.  Howbert,  231  U.  S. 
899,  415,  58  L.  ed.  286,  292»  34  Sup. 
Ct  Kep.  136;  Doyle  v.  Mitchell  Bros. 
Co.  247  U.  S.  179,  185,  62  L.  ed. 
1054,  1059,  38  Sup.  Ct.  Bep.  467) : 
"Income  may  be  defined  as  the  gain 
derived  from  capi- 
tal,-from  labor,  or 
from  both  com- 
bined," provided  it  be  understood  to 
include  profit  gained  through  a  sale 
or  conversion  of  capital  assets,  to 
which  it  was  applied  in  the  Doyle 
Case  (pp.  183,  185). 

Brief  as  it  is,  it  indicates  the  charr 
acteristic  and  distinguishing  attri- 
bute of  income,  essential  for  a  cor- 
rect solution  of  the  present  contro- 
versy. The  government,  although 
basing  its  argument  upon  the  defini- 
tion as  quoted,  placed  chief  emphasis 
upon  the  word  "gain,"  which  was  ex- 
tended to  include  a  variety  of  mean- 
ings; while  the  significance  of  the 
next  three,  words  was  either  over- 
looked or  misconceived,— "derived 
—from — capital;*' — "the  gain—de- 
rwed — from — capital,"  etc.  Here 
we  have  the  essential  matter:  not 
gain  aocruing  to  capital,  not  a 
growth  or  inorement  of  value  in 
the  investment;  but  a  gain,  a  profit, 
something  of  exchangeable  value 
proceeding  from  the  property,  sev- 
ered from  the  capital,  however  in- 
vested or  eokployedr  and  coming  tn, 
being  "derived"  that  is,  reeeived  or 
dravm  by  the  recipient  (the  tax- 
payer) for  his  separate  use,  benefit, 
and  disposal ;  that  is  income  derived 
from  property.  Nothing  else  an- 
swers the  description. 

The  same  f  undamentai  conception 
is  clearly  set  forth  in  the  16th 
Amendment — "incomes,  from  what- 
ever source  derived" — ^the  essential 
thought  being  expressed  with  a  con- 
ciseness and  lucidity  entirely  in  har- 
mony with  the  form  and  style  of  the 
Constitution. 

Clan  a  stock  dividend,  considering 
its  essential  character,  be  brought 
within  the  definition?  To  answer 
this,  regard  must  be  had  to  the  na- 


DigitizGd  by 


•1578  AMERICAN  LAW  ftE 

ture  of  a  corporation  and  the  stoclj- 
holder's  relation  to  it.  We  refer,  of 
course,  to  a  corporation  such  as  the 
'one  in  the  case  at  bar,  orsranized  for 
■profit,  and  havinsr  a  capital  stock 
-divided  into  shares  to  which  a  nomi- 
nal or  par  value  is  attributed. 

Certainly  the  interest  of  the 
stockholder  is  a  capital  interest,  and 
his  certificates  of  stock  are  but  the 
evidence  of  it.  They  state  the  num- 
ber of  shares  to  which  he  is  entitled 
and  indicate  their  par  value  and  how 
the  stock  may  be  transferred.  They 
show  that  he  or  his  assignors*  im- 
mediate or  remote,  have  contributed 
capital  to  the  enterprise,  that  he  is 
entitled  to  a  correspondingr  interest 
proportionate  to  the  whole, — entitled 
to  have  the  property  and  business 
of  the  company  devoted  during  the 
corporate  existence  to  attainment  of 
the  common  objects^— entitled  to 
vote  at  stockholders'  meetings,  to 
receive  dividends  out  of  the  corpora- 
tion's profits  if  and  when  declared, 
and,  in  the  event  of  liquidation,  to 
receive  a  proportionate  share  of  the 
net  assetri,  if  any,  remaining  after 
,  paying  creditors.  Short  of  liquida- 
'tion,  or  until  dividend  declared,  he 
has  no  right  to  withdraw  any  part 
of  either  capital  or  profits  from  the 
common  enterprise;  on  the  contrary, 
his  interest  pertains  not  to  any  part, 
divisible  or  indivisible,  but  to  the 
entire  assets,  business,  and  affairs 
of  the  company.  Nor  is  it  the  in- 
terest of  an  owner  in  the  assets 
themselves,  since  the  corporation 
has  full  title,  legal  and  equitable,  to 
the  whole.  The  stockholder  has  the 
right  to  have  the  assets  employed  in 
the  enterprise,  with  the  incidental 
rights  mentioned;  but,  as  stock- 
holder, he  has  no  right  to  withdraw, 
only  the  right  to  persist,  subject  to 
the  risks  of  the  enterprise,  and  look- 
ing.only  to  dividends  for  his  return. 
'If  he  desires  to  dissociate  himself 
from  the  company,  he  can  do  so  only 
hy  disposing  of  his  stock. 

For  bookkeeping  purposes,  the 
company  acknowledges  a  liability 
in  form  to  the  stockholders  equiva" 
l^t  to  the  aggregate  par  value  of 
their  stock,  evidenced  by  a  "capital 


•ORTS,  ANNOTATED.  [9  A.L.R. 

stock  account."  If  profits  have  been 
made  and  not  divided,  they  create 
additional  bookkeeping  liabilities 
under  the  head  of  "profit  and  loss," 
"undivided  profits,"  "surplus  ac- 
count," or  the  like.  None  of  these, 
however,  gives  to  the  stockholders 
as  a  body,  much  less  to  any  one  of 
them,  either  a  claim  against  the  go- 
ing concern  for  any  particular  sum 
of  money,  or  a  right  to  any  particu- 
lar portion  of  the  assets  or  any  share 
in  them  unless  or  until  the  directors 
conclude  that  .dividends  shall  be 
made  and  a  part  of  the  company's 
assets  segregated  from  the  common 
fund  for  the  purpose.  The  dividend 
normally  is  payable  in  money,  under 
exceptional  circumstances  in  some 
other  divisible  property;  and  when 
so  paid,  then  only  (excluding,  of 
course,  a  possible  advantageous  sale 
of  his  stock  or  winding-up  of  the 
company)  does  the  stockholder  real- 
ize a  profit  or  gain  which  becomes 
his  separate  property,  and  thus  de- 
rive income  from  the  capital  that 
he  or  his  predecessor  has  invested. 

In  the  present  case,  the  corpora- 
tion had  surplus  and  undivided  prof- 
its invested  in  plant,  property,  and 
business,  and  required  for  the  pur- 
poses of  the  corporation,  amounting 
to  about  $45,000,000,  in  addition  to 
outstanding  capital  stock  of  $50,000- 
000.  In  this  the  case  is  not  extraor- 
dinary. The  profits  of  a  corporation, 
as  they  appear  upon  the  balance 
sheet  at  the  end  of  the  year, 
need  not  be  in  the  form  of  money  on 
hand  in  excess  of  what  is  required  to 
meet  current  liabilities  and  finance 
current  operations  of  the  company. 
Often,  especially  in  a  growing  busi- 
ness, only  a  part,  sometimes  a  small 
part,  of  the  year's  profits,  is  in  ivop- 
erty  capable  of  division ;  the  remain- 
der having  been  absorbed  in  the 
acquisition  of  increased  plant,  equip- 
ment, stock  in  trade,  or  accoui^  re- 
ceivable, or  in  decrease  of  outstand- 
ing liabilities.  When  only  a  part  is 
available  for  dividends,  the  balance 
of  the  year's  profits  is  carried  to  the 
credit  of  nn^vided  profits,  or  sur- 
plus, or  some  other. account  having 
like  significance.   If  thereafter  the 
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company  hnds  ftaelf  in  funds  beyond 
current  -needs,  it  may  declare  divi- 
dends out  of  such  surplus  or  un- 
divided profits ;  otherwise  it  may  go 
on  for  years  conducting  a  successful 
business,  but  requiring  more  and 
more  working  capital  because  of  the 
extension  of  its  operations^  and 
therefore  unable  to  declare  divi- 
dends approximatinir  the  amount  of 
its  profits.  Thus  the  surplus  may 
increase  until  it  equals  or  even  ex- 
ceeds the  par  value  of  the  outstand^- 
ing  capital  stock.  This  may  be  ad- 
justed upon  the  books  in  the  modfe 

<;«rp.r.a«.-  adopted  in  the  case 
eii«rKo««r  of       at  bar — ^by  dedar- 

dend.'*  ^  This,  however,  is  no  more 
than  a  book  adjustment,  in  essence 
not  a  dividend  but  rather  the  oppo- 
site; no  part  of  the  assets  of  the 
company  is  separated  from  the  com- 
mon fund,  nothing  distributed  ex- 
cept paper  certificates  that  evidence 
an  antecedent  increase  In  the  value 
of  the  stockholder's  capital  interest 
resulting  from  an  accumulation  of 
profits  by  the  company,  but  profits 
so  far  absorbed  in  the  business  as  to 
render  it  impracticable  to  separate 
them  for  withdrawal  and  distribu- 
tion. In  order  to  make  the  adjust- 
mentr  a  charge  is  made  against  sur- 
plus account  with  corresponding 
credit  to  the  capital  stock  account, 
equal  to  the  proposed  "dividend;" 
the  new  stock  is  issued  against  this 
and  the  certificates  delivered  to  the 
existing  stockholders  in  proportion 
to  their  previous  holdings.  This, 
however,  is  merely  bookkeeping  that 
does  not  affect  t;he  aggregate  assets 
of  the  corporation  or  its  outstanding 
liabilities;  it  affects  only  the  form, 
not  the  essence  of  the  "liability" 
acknowledged  by  the  corporation  to 
its  own  shareholders,  and  this 
through  a  readjustment  of  accounts 
on  one  side  of  the  balance  sheet  only, 
increasing  "capital  stock"  at  the  ex- 
pense of  "surplus ;"  it  does  not  alter 
the  pre-existing  proportionate  inter- 
est of  any  stockholder,  or  increase 
the  intrinsic  value  of  his  holding  or 
of  the  aggrejrate  holdings  of  the 
other  stockholders  as  they  stood  be- 
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fore.  The  new  certificates  simply 
increase  the  number  of  the  shares, 
with  consequent  dilution  of  the 
value  of  each  share. 

A  "stock  dividend"  shows  that 
the  company's  accumulated  profits 
have  been  capitalized,  instead  of  dis- 
tributed to  the  atockhotders  or  re- 
tained M  sundus  availaUe  for  dis- 
tribution in  money  or  in  kind  should 
opportunity  offer.  Far  from  being 
a  realization  of  profits  of  the  stock- 
holder, it  tends  rather  to  postpone 
such  realisation,  in  t^t  the  fund 
represented  by  the  new  stock  has 
been  transferred  from  surplus  to 
capital,  and  no  longer  is  available  for 
actual  difltribation. 

The  essential  and  oontnrilinir  fact 
is  that  the  stockholder  has  received 
nothing  out  of  the  company's  assets 
for  his  separate  use  and  benefit;  on 
the  contrary,  every  doUar  -  of  his 
original  investment,  together  with 
whatever  accreti<8iB  and  accumula- 
tions have  resulted  from  employ- 
ment of  his  money  and.  that  of  the 
other  stoeldiolderB  in  the  business  of 
the  company,  stfll  remains  the  prop- 
erty of  the  company,  and  subject  to 
business  risks  whidi  may  result  in 
wiping  out  the  entire  investment. 
Having  regard  to  the  veiy  truth  of 
the  matter,  to  sub&tanee,  and  not  to 
form,  he  has  received  nothing  that 
answers  the  definition  of  income 
within  the  meaning  of  the  16th 
Amendment. 

Being  concerned  only  with  the 
true  character  and  effect  of  such  a 
dividend  when  lawfully  made,  we  lay 
aside  the  question  whether  in  a  par- 
ticular case  a  stock  dividend  may  be 
authorized  by  the  local  law  govern- 
ing the  corporation,  or  whether  the 
capitalization  of  profits  may  be  the 
result  of  correct  judgment  and  prop- 
er business  policy  on  the  part  of  its 
manageoMint,  and  a  due  regard  for 
the  interests  of  the  stocUiolders. 
And  we  are  considering  the  taxabil- 
ity of  bona  fide  stock  dividends  only. 

We  are  dear  that  not  only  does  a 
stock  dividend  really  take  notiiin^ 
from  the  property  of  the  corpora- 
tion and  add  nothing  to  that  of  the 
shareholder,  but  that  the  antecedent 
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accumulation  of  profits  evidenced 
thereby,  while  indicating  that  the 
ahar^older  is  the  richer  because  of 
an  increase  of  his  capital*  at  the 
same  time  shows  he  has  not  realized 
or  received  any  income  in  the  trans- 
action. 

It  is  said  that  a  stockholder  may 
sell  the  new  shares  acquired  in  the 
stock  dividend ;  and  so  he  may,  if  he 
can  find  a  buyer.  It  is  equally  tmfe 
that  if  he  does  sell,  and  in  doing  so 
'  realizes  a  profit,  such  profit,  like  any 
other,  is  income,  and  so  far  as  it  may 
have  arisen  since  the  16th  Amend- 
ment is  taxable  by  Congress  with- 
out apportionment.  The  same  would 
be  true  were  he  to  sell  some  of  his 
original  shares  at  a  profit.  But  if  a 
shareholder  s^ls  divided  stock,  he 
necessarily  disposes  of  a  part  of  his 
capita]  interest,  jnst  as  if  he  should 
sell  a  part  of  his  old  stock,  eithei- 
before  or  after  the  dividend.  What 
he  retains  no  longer  entitles  him  to 
the  same  proportion  of  future  divi- 
dends as  before  the  sale.  His  part 
in  the  control  of  the  company  like- 
wise is  diminished.  Thus,  if  one 
holding  ^,000  out  oif  a  total  $100,- 
000  of  the- capital  stoc^  of  a  corpora- 
tion should  receive,  in  conunon  with 
other  stockholders,  a  50  per  cent 
stock  dividend,  and  should  sell  his 
part,  he  thereby  would  be  reduced 
from  a  majority  to  a  minority  stock- 
hdder,  having  six  fifteenths  instead 
of  six  tenths  of  the  total  stock  out- 
standing. A  corresponding  and  pro- 
portionate decrease  in  capital  inter- 
est and  in  voting  power  would  befall 
a  minority  holder  should  he  sell  divi- 
dend stock;  it  being  in  the  nature 
of  things  impossible  for  one  to  dis- 
pose of  any  part  of  such  an  issue 
without  a  proportionate  disturbance 
of  the  distribution  of  the  entire  capi- 
tal stock,  and  a  like  diminution  of 
the  seller's  comparative  voting  pow- 
er,— tha:t  "right  preservative  of 
rights"  in  the  control  cd  a  corpora- 
tion. Yet,  without  seUing,  the 
shftrohokler,  unless  possessed  of 
other  resources,  has  not  the  where- 
withal to  pay  an  income  tax  upon 
the  dividend  stock.  Nothing  could 
more  clearly  show  that  to  tax  a 
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stock  dividend  is  to  tax  a  capital  in- 
crease, and  not  income,  than  tlus 
demonstration  that  in  the  nature  of 
things  it  requires  conversion  of  capi- 
tal in  order  to  pay  the  tax. 

Throughout  the  argument  of  the 
government,  in  a  variety  of  forms, 
runs  the  fundamental  error  men- 
tioned,— a  failure  to  appraise  cor- 
rectly the  force  of  the  term  "in- 
come" as  used  in  the  16th  Amend- 
ment, or  at  least  to  give  practical 
effect  to  it.  Thus,  the  government 
contends  that  the  tax  "is  levied  on 
income  derived  &om  corporate  earn- 
ings/' when  in  truth  the  stockholder 
has  "derived"  nothing  except  paper 
certificates  which,  so  far  as  they 
have  any  effect,  deny  him  present 
participation  in  such  earnings. 
contends  that  the  tax  may  be  laid 
when  earnings  "are  received  by  the 
stockholder,"  whereas  he  has  re- 
ceived none;  that  the  profits  are 
"distributed  by  means  of  a  stock 
dividend,"  although  a  stock  dividend 
distributes  no  profits ;  that  under  the 
Act  of  1916  "the  tax  is  on  the  stock- 
holder's share  in  corporate  earn- 
ings," when  in  truth  a  stockholder 
has  no  such  share,  and  receives  none 
in  a  stock  dividend ;  that  "the  profits 
are  segregated  from  his  former  cap- 
ital, and  he  has  a  separate  certificate 
representing  his  invested  profits  or 
gains,"  whereas  there  has  been  no 
segregation  of  profits,  nor  has  he 
any  separate  certificate  represent- 
ing a  personal  gain,  since  the  c^- 
tificat<»,  new  and  old,  are  alike  in 
what  they  represent, — a  capital  in- 
terest in  the  entire  concerns  of  the 
corporation. 

We  have  no  doubt  of  the  power  or 
duty  of  a  court  to  look  through  the 
form  of  the  corporation  and  deter- 
mine the  question  of  the  stockhold- 
er's right,  in  order  to  ascertain 
whether  he  has  received  income  tax- 
able by  Congress  without  apportion- 
ment. But,  looking  through  the 
form,  we  cannot  disregard  the  es- 
sential truth  disclosed;  ignore  the 
substantial  difference  between  cor- 
poration and  stockholder;  treat  tiie 
entire  organization  as  unreal;  look 
upon  stockholders  as  partners,  when 


Digitized  by 


EISNER 'v.  ] 

itSt  U.  B.  189,  ti  L.  ed.  ■ 

tfiey  are  not  such;  treat  them  as 
hiftviasr  in  equity  a  right  to  a  par- 
tition of  the  corporate  assets,  when 
tiiey  have  none;  and  indulge  the 
fiction  that  they  have  received  and 
realized  a  share  of  the  profits  of  the 
company  which  in  truth  they  have 
neither  received  nor  realized.  We 
must  treat  the  corporation  as  a  sub- 
stantial entity  separate  from  ^ 
stockholder,  not  only  because  such 
is  the  practical  fact»  but  because  it 
is  only  by  recognizing  such  separate- 
ne^  that  any  dividend — even  one 
paid  in  money  or  property — can  be 
regarded  as  income  of  the  stock- 
holder. Did  we  regard  corporation 
and  stockholders  as  altogether  iden- 
tical, tiiere  would  be  no  income  ex- 
c^  as  the  corporation  acquired  it ; 
and  while  this  would  be  taxable 
against  the  corporation  as  income 
under  appropriate  provisions  of  law, 
the  individual  stockholders  could  not 
be  separately  and  additionally  taxed 
with  respect  to  their  severe  shares 
even  when  divided,  since  if  there 
were  entire  identity  between  them 
and  the  company  they  could  not  be 
regarded  as  receiving  anything  from 
it,  any  more  than  if  one's  money 
were  to  be  removed  from  one  pocket 
to  another. 

Conceding  that  the  mere  issue  of 
a  ^Qck  divided  makes  the  recipient 
no  richer  than  before,  the  govMrn- 
ment  nevertheless  contends  that  the 
new  certiAcates  measure  the  extent 
to  which  the  gains  accumulated  by 
the  corporation  have  made  him  the 
richer.  There  are  two  insuperable 
difficulties  with  this:  In  the  first 
place,  it  wouki  depend  upon  how  long 
he  had  held  the  stock  whether  the 
stock  dividend  indicated  the  extent 
to  which  he  had  been  enriched  by 
the  operations  of  the  company ;  un-  ' 
less  he  had  held  it  throughout  such 
operations,  the  measure  would  not 
hold  true.  Secondly,  and  more  im- 
portant for  present  purposes,  en- 
richment through  increase  in  value 
of  capital  investment  is  not  income 
in  any  proper  meaning  of  the  term. 

The  complaint  contains  averments 
respecting  the  market  prices  of 
stock  such  as  plaintiff  held,  based 
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upon  sales  before  and  after  the  stock 
dividend,  tending  to  show  that  the 
receipt  of  the  additional  shares  did 
not  substantially  change  the  market 
value  of  her  entire  holdings^  This 
tends  to  show  that  in  this  instance 
market  quotations  reflected  intrinsic 
values, — a  thing  they  do  not  always 
do.  But  we  regard  the  market 
prices  of  the  securities  as  an  unsafiB 
criterion  in  an  inquiry  such  as  the 
present,  when  the  question  must  be, 
not  what  will  the  thing  sell  for,  but 
what  is  it  in  truth  and  in  essence. 

It  is  said  there  is  no  difleroice  in 
principle  between  a  simple  stock 
dividend  and  a  case  where  stock- 
holders use  money  received  as  cash 
dividends  to  porchase  additional 
stock  contemporaneously  issued  by 
the  corporation.  But  an  actual  cash 
dividend,  with  a  real  option  to  the 
stockholder  either  to  keep  the 
money  for  his  own  or  to  reinvest  it 
m  new  shares,  would  be  as  far  re- 
moved as  possible  from  a  true  stock 
dividend,  such  as  the  one  we  have 
under  consideration,  where  nothing 
of  value  is  taken  from  the  company's 
assets  and  transferred  to  the  in* 
dividual  ownership  of  the  several 
stockholders  and  Uiereby  subjected 
to  their  disposal. 

The  govemmenf  a  reliance  npod 
the  sapposed  analogy  between  a 
dividend  «f  the  corporation's  own 
shares  and  one  made  by  distribut- 
ing shares  owned  by  it  in  the  stock 
of  another  company  calls  for  no 
comment  beyond  the  statement 
that  the  latter  distributes  assets  of 
the  company  among  the  sharehold- 
ers, while  the  former  does  not ;  and 
for  no  citation  of  authority  except 
Peabody  v.  Eisner,  247  U.  S.  347, 
349,  350,  62  L.  ed.  1152,  1164,  38 
Sup.  Ct.  Rep.  546. 

Two  recent  decisions  proceeding 
from  courts  of  high  jurisdiction,  are 
cited  in  support  of  the  position  of 
the  government.  Swan  Brewery 
Co.  V.  Rex  [1914]  A.  C.  281,  88  L. 
J.  P.  C.  N.  S.  134.  110  L.  T.  N.  S. 
211,  30  Times  L.  B.  199,  taoae  un- 
der the  Dividend  Duties  Act  of 
western  Australia,  which  provided 
that    "dividend"    should  include 
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"every  dividend,  profit,  advantage, 
or  gain  intended  to  be  paid  or  cred- 
ited to  or  distributed  among  any 
members  or  directors  of  any  com- 
pany,!' except,  etc.  There  was  a 
stodc  dividend,  the  new  shares  be- 
ing allotted  among  the  sharehold- 
ers pro  rata;  and  the  question  was 
whether  this  was  a  distribution  of  a 
dividend  within  the  meaning  of  the 
act.  The  Judicial  Committee  of  the 
Privy  Council  sustained  the  dividend 
duty  upon  the  ground  that,  although 
"in  ordinary  language  the  new 
shares  would  not  be  called  a  divi- 
dend," nor  would  the  allotment  of 
them  be  a  distribution  of  a  divi- 
dend," yet,  within  the  meaning  of 
the  act,  such  new  shares  were  an 
"advantage"  to  the  recipients. 
There  being  no  constitutional  re- 
striction upon  the  action  of  the  law- 
making body,  the  case  presented 
mer^y  a  question  of  statutory 
construction,  and  manifestly  the 
decision  is  not  a  precedent  for  the 
guidance  of  this  court  when  acting 
under  a  duty  to  test  an  act  of  Con- 
gress by  the  limitations  of  a  written 
Constitution  having  superior  force. 

In  Tax  Comr.  v.  Putnam  (Treft-y 
V.  Putnam)  (1917)  227  Mass.  522, 
L.R.A.1917F,  806,  116  N.  E.  904, 
it  w&s  held  thai  the  44th  Amend- 
ment to  the  Constitution  of  Massac 
chusetts,  which  conferred  upon  the 
legislature  full  power  to  tax  in- 
comes, ''must  be  interpreted  as  in- 
cluding every  item  which  by  any 
reasonable  understanding  can  fairly 
be  regarded  as  income"  (pp.  626, 
581) ;  and  that  under  it  a  stock  div- 
idend '  was  taxable  as  income,  the 
court  saying  (p.  535):  "In  essence 
the  thing  which  has  been  done  is 
to  distribute  a  symbol  representing 
an  accumulation  of  profitSj  which, 
instead  of  being  paid  out  in  cash, 
is  invested  in  the  business,  thus 
augmenting  its  durable  assets.  In 
ttiis  aspect  of '  the  ease  the  sub- 
stance of  the  transaction  is  no  dif- 
ferent from  what  it  would  be  if  a 
cash  dividend  bad  be^n  declared, 
with  the  privilege  of  subscription 
to  an  equivalent  amouAt  of  new 
shares."    We  cannot  accept  this 


reasoning.  Evidently,  in  brdei  to 
give  a  suflBcientty  broad  sweep  to 
the  new  taxing  provision,  it  was 
deemed  necessary  to  take  the  sym- 
bol for  the  substance,  accumulation 
for  distribution,  capital  accretion 
for  its  opposite;  while  a  case  where 
money  is  paid  into  the  hand  of  the 
stockholder  with  an  option  to  buy 
new  shares  with  it,  followed  by  ac- 
ceptance of  the  option,  was  regard- 
ed as  identical  in  substance  with  a 
case  where  the  stockholder  receives 
no  money  and  has  no  option.  The 
Massachusetts  court  was  not  under 
an  obligation,  like  the  one  which 
binds  us,  of  applying  a  constitution- 
al amendment  in  the  light  of  other 
constitutional  provisions  that  stand 
in  the  way  of  extending  it  by  con- 
struction. 

Upon  the  second  argument,  the 
government,  recognizing  the  force 
of  the  decision  in  ToTj^ne  v.  Eisner, 
245  U.  S.  418,  62  L.  ed.  S72. 
L.R.A.W18D»  254,  88  Sup.  Ct.  Rep. 
168,  and  virtually  abandoning  the 
contention  that  a  stock  dividend  in- 
creases Hie  interest  of  the  stock- 
holder or  otherwise  enriches  him, 
insiETti^  as  an  altemative  that,  by 
the  true  construction  of  the  Act  of 
1916,  the  tax  is  imposed  not  upon 
the  stock  dividend,  but  rather  upon 
the  stockholder's  ^hare  of  the  un- 
divided prbiits  previously  accumu- 
lated by  the-  corporation;  the  tax 
being  le^ed  as  a  matter  of  conven- 
ience at  the  time  such  profits  be- 
come manifest  through  the  stock 
dividend.  If  so  construed,  would 
the  act  be  constitutional? 

That  Congress  has  power  to  tax 
shareholders  upon  their  property 
Interests  in  the  stock  of  corpora- 
tions is  beyond  question ;  and  that 
such  interests  might  be  valued  in 
view  of  the  condition  of  the  com- 
pany, including  its  accumulated  and 
undivided  profits,  is  equally  clear. 
But  that  this  would  be  taxation  of 
property  because  of  ownership,  and 
hence  would  require  apportionment 
under  the  provisions  of  the  Consti- 
tution, is  settled  beyond  peradven- 
ture  by  previous  decisions  of  this 
tonrt. 
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The  government  relies  upon  The 
Collector  v,  Hubbard  (Brainard  v. 
Hubbard)  (1870)  12  Wall.  1,  17,  20 
L.  ed.  272,  278,  which  arose  under 
§  117  of  the  Act  of  June  30,  1864 
(chap.  173,  13  Stat,  at  L.  228,  282, 
Camp.  Stat.  §  6368,  4  Fed.  Stat. 
Anno.  2d  ed.  p.  324),  providing  that 
"the  gains  and  profits  of  all  com- 
panies,  whether  incorporated  or 
partnership,  other  than  the  com- 
panies specified  in  this  section, 
shall  be  included  in  estimating  the 
annual  gains,  profits,  or  income  of 
any  person  entitled  to  the  same, 
whether  divided  or  otherwise."  The 
court  held  an  individual  taxable- 
upon  his  proportion  of  the  earnings 
of  a  corporation  although  not  de- 
clared as  dividends,  and  although 
invested  in  assets  not  in  their  na- 
ture divisible.  Conceding  that  the 
stockholder  for  certain  purposes' 
had  no  title  prior  to  dividend  de- 
clared, the  couii;  nevertheless  said 
(p.  18) :  "Grant  all  that,  still  it  is- 
true  that  the  owner  of  a  share  of 
stock  in  a  corporation  holds  the' 
share  with  all  its  incidents; '  and 
that  among  those  incidents  is  the 
right  to  receive  all  future  divi- 
dends; that  is,  his  proportional 
share  of  all  profits  not  then  divided.^ 
Profits  are  incident  to  the  share  to 
which  the  owner  at  orice  becomes 
entitled  provided  he  remains  a 
member  of  the  corporation  until  4 
dividend  la  made.  Regarded  as  an 
incident  to  the  shares,  undivided 
profits  are  property  of  the  share- 
holder, and  as  such  are  the  proper 
subject  of  sale,  gift,  or  devise.  Un- 
divided profits  invested  in  real 
estate,  machinery,  or  raw  material 
for  the  purpose  of  being  manufac- 
tured are  investments  in  which  the 
stockholders  are  interested,  and 
when  such  profits  are  actually  ap- 
propriated to  the  payment  of  the 
debts  of  the  corporation  they  serve 
to  increase  the  market  value  of  the 
shares  whether  held  by  the  origi- 
nal subscribers  or  by  assignees."  In 
so  far  as  this  seems  to  uphold  the 
right  of  Congress  to  tax  without 
apportionment  a  stockholder's  in- 
terest   in    accumulated  earnings 
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prior  to  dividend  declared;  it  must 
be  regarded  as  overruled  by  Income 
Tax  Cases  (Pollock  V.  Farmers' 
Loan  &  T.  Co.)  158  U.  S.  601,  627, 
628,  637,  39  L.  ed.  1108,  1122.  1125,- 
16  Sup.  Ct,  Rep.  912.  Conceding 
The  Collector  v.  Hubbard  was  in- 
consistent with  the  doctrine  of  that 
case,  because  it  sustained  a  direct 
tax  upon  property  not  apportioned 
among  the  states,  the  government 
nevertheless  insists  that  thie  16th 
Amendment  removed  this  obstade, 
so  that  now  the  Hubbard  Case  is- 
authodty  for  the  power  of  Con- 
gress to  levy  a  tax  on  the  stock- 
holder's share  in  the  accumulated 
profits  of  the  corporation  even  be- 
fore division  by  the  declaration  of 
a  dividend  of  any  kind.  Manifestly: 
this  argumetit  must  be  rejected, . 
since  the  Attend-  ,.i„„,„„„^ 
ment  ai^iies  -to  in-  -mpvoruoBme** 
cotte  only,  and  ^i^l^^W^'Jr 
what  is  called  the  ysiSESf  il^SST 
stockholder's  share 
in  the  accumulated  profits  of  the 
company  is  capital,  not  income.. 
As  we  have  pointed  out,  a  stock- 
holder has  ho  individual  shure  in' 
accumulated  profits,  nor  in  any  ^ar-f 
ticular  part  of  the  assets  of  the 
corporation,  prior  to  dividend '  de- 
clared. 

Thus,  from  every  pwnt  of  view, 
we  are  brought  irresistibly  to  the 
conclusion-  that  neither  under  the 
16th  Amendment  nor  otherwise  has 
Congress  power  to  ■  , 
tax  without  appor- 4|ti5«4..- 
tionment  a  true 
stock  dividend  n^ade.  lawfully  and 
in  good  faithi  or  the  accvunulated 
profits  behind  it,  as  income  of  the 
stockholder.  The  Revenue  Act  of 
1916,  in  so  far  as  it  imposes  a  tax 
upon  the  stockholder  because  of 
such  dividend,  contravenes  tbe.pro-, 
visions  of  article  1,  §  2,  cl.  3,  and 
article  1,  §  9,  cl.  4,  of  the  Constitif* 
tion,  and  to  this  extent  is  invalid 
notwithstanding  the  16th  Amend-*' 
ment. 

Judgment  affirmed. 

Mr.  Justice  Brandeis  delivered  the 
following  dissenting  opinion: 
Finanders,  with  the  aid  of  law- 
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yers,  devised  long  ago  two  different 
methods  by  which  a  corporation 
can,  without  increasing  its  indebt- 
edness, keep  for  corporate  purposes 
accumulated  profits,  and  yet,  in  ef- 
fect, distribute  these  profits  among 
its  stockholders.  One  method  is  a 
simple  one.  The  capital  stock  is  in- 
creased; the  new  stock  is  paid  up 
with  the  accumulated  profits;  and 
the  new  shares  of  paid-up  stock  are 
then  distributed  among  the  stock- 
holders pro  rata  as  a  dividend.  If 
the  stockholder  prefers  ready 
money  to  increasing  his  holding  of 
the  stock  in  the  company,  he  sells 
the  new  stock  received  as  a  divi- 
dend. The  other  method  is  slightly 
more  complicated.  Arrangements 
are  made  for  an  increase  of  stock 
to  be  offered  to  stockholders  pro 
rata  at  par,  and,  at  the  same  time, 
for  the  payment  of  a  cash  dividend 
equal  to  the  amount  which  the 
stockholder  will  be  required  to  pay 
to  the  company,  if  he  avails  himself 
of  the  right  to  subscribe  for  his 
pro  rata  of  the  new  stock.  If  the 
stockholder  takes  the  new  stock,  as 
is  expected,  he  may  indorse  the  div- 
id«ad  cheek  received  to  the  corpora- 
tion and  thus  pay  for  the  new 
stock.  In  order  to  insure  that  all 
,the  new  stock  so  offered  will  be 
taken,  the  price  at  which  it  is  of- 
fered is  fixed  far  below  what  it  is 
believed  will  be  its  market  value. 
If  the  stockholder  prefers  ready 
money  to  an  increase  of  his  hold- 
ings of  stock,  he  may  sell  his  right 
to  take  new  stock  pro  rata,  which  is 
evidenced  by  an  assignable  instru- 
ment. In  that  event  the  purchaser 
of  the  rights  repays  to  the  corpora- 
tion, as  the  subscription  price  of 
the  new  stock,  an  amount  equal  to 
that  which  it  had  paid  as  a  cash 
dividend  to  the  stockholder. 

Both  of  these  methods  of  retain- 
ing accumulated  profits  while  in 
effect  distributing  them  as  a  divi- 
dend had  been  in  common  use  in  the 
United  States  for  many  years  prior 
to  the  adoption  of  the  16th  Amend- 
ment. Tliey  were  recognized  equiv- 
alents. Whether  a  particular 
corporatwn  employed  one  or  the 
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other  method  was  determined 
sometimes  by  requirements  of  the 
law  under  which  the  corporation 
was  organized;  sometimes  it  was 
determined  by  preferences  of  the 
individual  officials  of  the  corponir 
tion;  and  sometimes  by  stock 
market  conditions.  Whichever 
method  was  employed,  the  results 
ant  distribution  of  the  new  stock 
was  commonly  referred  to  as  a 
stock  dividend.  How  these  two 
methods  have  been  employed  may 
be  illustrated  by  the  action  in  this 
respect  (as  reported  in  Moodys 
Manual,  1918  Industrial,  and  the 
Commercial  &  Financial  Chronicle) 
of  some  of  the  Standard  Oil  com- 
panies, since  the  disintegration  pur- 
suant to  the  decision  of  this  court 
in  1911.  Standard  Oil  Co.  v.  Unit- 
ed States.  221  U.  S.  1,  56  L.  ed.  619, 
34  L.R.A.(N.S.)  834,  31  Sup.  Ct. 
Rep.  502,  Ann.  Gas.  1912D,  734. 

(a)  Standard  Oil  Co.  (of  Indi- 
ana), an  Indiana  corporation.  It 
had  on  December  31,  1911,  f 1,000,- 
000  capital  stock  (all  common),  and 
a  large  surplus.  On  May  16,  1912, 
it  increased  its  capital  stock  to 
$30,000,000,  and  paid  a  simple  stock 
dividend  of  2,900  per  cent  in  stock.^ 

(b)  Standard  Oil  Co.  (of  Ne- 
braska), a  Nebraska  corporation.  It 
had  on  December  31, 1911,  $600,000 
capital  stock  (all  common),  and  a 
substantial  surplus.  On  .  April  15, 

1912,  it  paid  a  simple  stock  dividend 
of  33i  per  cent,  increasing  the  out- 
standing capital  to  $800,000.  Durin? 
the  calendar  year  1912  it  paid  cash 
dividends  aggregating  20  per  cent: 
but  it  earned  considerably  more,  and 
had  at  the  close  of  the  year  again 
a  substantial  surplus.   On  June  20, 

1913,  it  declared  a  further  stock 
dividend  of  25  per  cent,  thus  in- 
creasing the  capital  to '$1,000,000.' 

(c)  The  Standard  Oil  Co.  (of 
Kentucky),  a  Kentucky  corpora- 
tion. It  had  on  December  31,  1913, 


1  Moodya,  p.  1544;  Commercial  A  Finan- 
cial Chronicle,  vol.  94,  p.  831;  vol.  98.  pp. 
1006,  1076. 

*  Moodys.  p.  1548;  Commercial  A  Finan- 
cial Chronicle,  vol.  94,  p.  771;  vtd.  96,  Pl 
1428;  vol.  97,  p.  1434;  vol.  98.  p.  1541. 
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$1,000,000  capital  stock  (all  com- 
mon) and  $3,701,710  surplus.  Of 
this  surplus  $902,457  had  been 
earned  during  the  calendar  year 
1918,  the  net  profits  of  that  year 
having  been  $1,002,457  and  the  div- 
idends paid  only  $100,000  (10  per 
cent).  On  December  22,  1913,  a 
cash  dividend  of  (200  per  share  was 
declared  payable  on  February  14, 
1914,  to  stockholders  of  r^erd 
January  31,  1914;  and  these  stock- 
holders were  cSend  the  right  to 
subscribe  for  an  equal  amount  of 
new  stock  at  par,  and  to  apply  the 
cash  dividend  in  payment  therefor. 
The  outstandlnsr  stock  was  thus  in- 
ereaaed  to  $3,000,000.  During  the 
calendar  years  1914, 1916,  and  1916, 
quarterly  dividends  were  paid  on 
this  stock  at  an  annual  rate  of  be* 
tween  15  per  cent  and  20  per  cent, 
but  the  company's  surplus  in- 
creased by  $2,847,614,  so  that  on 
December  31,  ldl6,  it  had  a  large 
surplus  over  Its  $8,000,000  capita! 
stock.  On  December  15,  1916,  the 
company  issued  a  circular  to  the 
stockholders,  saying: 

'Th6 'company's  business  for  this 
year  has  shown  a  very  good  in- 
crease in  volume  and  a  proportion- 
ate increase  in  profits,  and  it  is 
estimated  that  by  January  1,  1917, 
the  company  will  have  a  surplus  of 
over  $4,000,000.  The  board  feels 
justified  in  stating  that  if  the  prop- 
osition to  increase  the  capital  stock 
is  acted  on  favorably,  it  will  be 
proper  in  the  near  future  to  declare 
a  cash  dividend  of  100  per  cent; 
and  to  allow  the  stockholders  tiie 
privilege  pro  rata  according  to  their 
holdings,  to  purchase  the  new  stock 
at  par,  the  plan  being  to  allow  the 
stockholders,  if  they  desire,  to  use 
their  cash  (Uvidend  to  pay  for  the 
new  stock." 

The  increase  of  stock  was  voted. 
The  company  then  paid  a  cash  divi- 
dend of  100  per  cent,  payable  May 
1,  1917,  again  offering  to  such 
stockholders  the  right  to  subscribe 
for  an  equal  amount  of  new  stock 
at  par  and  to  apply  the  cash  divi- 
dend in  payment  therefor. 

Hdodys  Manual,  describing  the 
9  A.L.R.— iflo. 
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transaction  with  exactness,  says 
first  that  the  stock  was  increased 
from  $3,000,000  to  $6,000,000,  "a 
cash  divided  of  100  per  cent,  pay- 
able May  1,  1917,  being  exchanged 
for  one  share  of  new  stock,  the 
equivalent  of  a  100  per  cent  stock 
dividoid."  But  later  in  the  report, 
giving,  as  customary  in  the  Manual, 
the  dividend  record  of  the  company, 
the  Manual  says:  "A  stock  divi- 
dend of  200  per  cent  was  ]toid  Feb- 
ruary 14,  1914,  and  one  of  100  per 
cent  on  May  1,  1917."  And  in  re- 
porting specificidly  the  income  ac- 
count of  the  conapany  for  a  series 
of  years  ending  December  81,  cov- 
ering net  profits,  dividends  paid, 
and  suridus  for  the  year,  it  gives, 
as  the  aggregate  of  dividends  for 
the  year  1917,  $660,000  (which  was 
the  aggregate  paid  on  the  quarter- 
ly cash  dividend — 5  per  cent  Janu- 
ary and  April;  6  per  cent  July  and 
October) ;  and  adds  in  a  note:  "In 
addition  a  stock  dividend  of  100  per 
cent  was  paid  during  tiie  year."* 
The  Wall  Street  Journal  of  May  2. 
1917,  p.  2,  quotes  the  1917  "high" 
price  ^r  Standard  Oil  of  Kentucky 
as  "376  ex.  stock  dividend." 

It  thus  appears  that  among  finan- 
ciers and  investors  the  distribution 
of  the  stock  by  whichever  method 
effected  Is  called  a  stock  dividend; 
that  the  two  methods  by  which  ac- 
cumulated profits  are  legally  re- 
tained for  corporate  purposes  and 
at  the  same  time  distributed  as 
dividends  are  recognized  by  them  to 
be  equivalents;  and  that  the  finan^ 
cial  results  to  the  corporation  and 
to  the  stockholders  of  the  two 
methods  are  substantially  the  same 
— unless  a  difference  results  from 
the  application  of  the  Federal  In- 
come Tax  Law. 


*  Uoodys,  p.  1647 ;  Commercial  &  Finan- 
cial Chronicle,  voL  97.  pp.  1689,  1827, 
1903;  vol.  98.  pp.  76,  457:  vol  lOS,  p.  2348. 
Poor's  Manual  of  IndoatriaU  (1918),  p. 
2240,  In  giving  the  "Comparative  Income 
Account"  of  the  company,  describes  the 
1914  dividend  as  '*Stock  dividend  paid 
(200  per  cent)— $2,000,000;''  and  deseiibea 
the  1917  dividend  as  ''98,000,000  i!ped«I 
cMh  dividend."  • 
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Mrs.  Macomber,  a  citizen  and 
resident  of  New  York,  was,  in  the' 
year  1916,  a  stockholder  in  the 
Standard  Oil  Company  (of  Califor-* 
nia),  a  corporation  organized  under 
ttie  laws  of  California  and  having  its 
principal  place  of  business  in  that 
'state.  During  that  year  she  re- 
ceived from  the  company  a  stock 
dividend  representing  profits  earned 
since  March  1,  1913.  The  dividend 
was  paid  by  direct  issue  of  the 
stock  to  her  according  to  the  simple 
method  described  above,  pursued 
also  by  the  Indiana  and  Nebraska 
companies.  In  1917  she  was  taxed 
under  the  Federal  law  on  the  stock 
dividend  so  received  at  its  par 
value  of  $100  a  share,  as  income 
received  during  the  year  1916. 
Such  a  stock  dividend  is  income  as 
distinguished  from  capital,  both  un- 
der the  law  of  New  York  and  under 
the  law  of  California;  because  in 
both  states  every  dividend  repre- 
senting profits  is  deemed  to  be  in- 
come, whether  paid  in  cash  or  in 
stock.  It  had  been  so  held  iii  New 
York,  where  the  question  arose  as 
between  life  tenant  and  remainder- 
man (Lowery  V.  Farmers'  Loan  & 
T.  Co.  172  N.  Y.  137,  64  N.  E.  796; 
Be  Osborne,  209  N.  Y.  450.  50 
L.R.A.(N.S.)  510,  103  N.  E.  723, 
828,  Ann.  Cas.  1915A,  298);  and 
also,  wliere  the  question  arose  in 
matters  of  taxation  (People  ex  rel. 
Pullman  Co.  v.  Glynn,  130  App.  Div. 
332,  114  N.  Y.  Supp.  460,  198  N.  Y. 
605,  92  N.  E.  1097).  It  has  been 
so  held  in  California,  where  the 
question  appears  to  have  arisen 
only  in  controversies  between  life 
tenant  and  remainderman.  Re 
Duffill,  —  Cal.  — ,  183  Pac.  337. 

It  is  conceded  that  if  the  stock 
dividend  paid  to  Mrs.  Macomber 
had  been  made  by  the  more  compli- 
cated method  pursued  by  the 
Standard  Oil  Company  of  Ken- 
tucky, that  is,  issuing  rights  to 
take  new  stock  pro  rata  and  paying 
to  each  stockholder  simultaneously 
a  dividend  in  cash  sufficient  in 
amount  to  enable  him  to  pay  for 
this  pro  rata  of  new  stock -to  be- 
purchased,  the  dividend  so  paid  to 
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him  would  have  been  taxable  as 
income,  whether  he  retained  the 
ca&h  or  whether  he  returned  it  to 
the  corporation  in  payment  for  his 
pro  rata  of  new  stock.  But  it  is 
contended  that,  because  the  simple 
method  was  lulopted  of  having  the 
new  stock  issued  direct  to  the  stock- 
holders as  paid-up  stock,  the  new 
stock  is  not  to  be  deemed  income, 
whether  she  retained  it  or  convert- 
ed it  into  cash  by  sale.  If  such  s 
different  result  can  flow  merely  from 
the  difference  in  the  method  pur- 
sued, it  must  be  because  Congress 
is  without  power  to  tax  as  income 
of  the  stockholder  either  the  stock 
received  under  the  latter  method  or 
the  proceeda  of  its  sale;  tor  Con- 
gress has,  by  the  provisions  in  the 
Revenue  Act  of  1916,  expressly  de- 
clared its  purpose  to  make  stock 
dividends,  by  whichever  method 
paid,  taxable  as  income. 

The  16th  Amendment,  proclaimed 
February  25,  1913,  declares: 

''The  Congress  shall  have  power 
to  lay  .and  collect  taxes  on  incomes 
from,  whatever  source  derived,  with- 
out apportionment  among  €Ue  sev- 
eral states,  and  without  regard  to 
any  census  or  enumeration." 

The  Revenue  Act  of  September  8, 
1916,  chap.  468,  39  Stat,  at  L.  756. 
757,  Comp.  Stat.  §1  6336a,  6336b, 
Fed.  Stat.  Anno.  Supp.  1918,  pp. 
312,  314,  provided: 

"That  the  term  'dividends,'  as 
used  in  this  title,  shall  be  held  to 
mean  any  distribution  made  or 
ordered  to  be  made  by  a  corpors- 
tion,  .  .  .  out  of  its  earnings  or 
profits  accrued  since  March  first, 
nineteen  hundred  and  thirteen,  and 
payaUe  to  its  shai-eholders,  wheth- 
er in  cash  or  in  stock  of  the  corpo- 
ration, .  .  .  which  stock  divi- 
dend shall  be  considered  income,  to 
the  amount  of  fts  cash  value." 

Hitherto  powers  conferred  upon 
Congress  by  the  Constitution  have 
been  liberally  construed,  and  have 
been  held  to  extend  to  every  means 
appropriate  to  attain  the  end 
sought.  In  determining  the  scope 
of  the  power  the  substance  of  the 
transaction,  not  its  form,  has  been 
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regarded.  Martin  V.  Hunter,  1 
Wheat.  304,  826,  4  L.  ed.  97,  102; 
M'Culloch  V.  ' Maryland,  4  Wheat. 
316,  407,  415,  4  L.  ed.  579,  601, 603;. 
Brown  v.  Maryland,  12  Wheat.  419, 
446,  6  h.  ed.  678,  688;  Craig  v. 
Missouri,  4  Pet.  410,  4S3,  7  L.  ed. 
903,  911;  Jarrolt  y.  Moberly,  103  V. 
S.  580,  585,  587,  26  L.  ed.  492-494; 
Legal  Tender  Case,  110  U.  S.  421, 
444.  28  L.  ed.  204,  218,  4  Sup.  Ct. 
Bep.  122 ;  Burrow-Giles  Litho< 
graphic  Co.  v.  Sarony,  111  U.  S.  68, 
58,  28  L.  ed.  349,  351,  4  Sup.  Ct. 
Rep.  279;  United  States  v.  Realty 
Co.  163  U.  S.  427,  440,  441,  442,  41 
I.,  ed,  215,  219,  220, 16  Sup.  Ct.  Rep. 
1120;  South  Carolina  v.  United 
States,  199  U.  S.  437,  448,  449,  50 
L.  ed.  261, 264, 266, 26  Sup.  Ct.  Sep. 
110, 4  Ann.  Gas.  787.  Is  tiiere  any- 
thing in  the  phraseology  of  the  16th 
Amendment^  or  in  the  nature  of 
corporate  "dividends  which  should 
lead  to  a  d^rture  from  these  rules 
of  construction  and  compel  this 
court  to  hold  that  Congress  is  pow- 
erless to  ptevent  a  rostilt  so  extraor- 
dinary as  that  here  contended  for 
by  fhe  stockholder? 

First:  The  term  "income,**  when 
applied  to  the  investment  of  the 
stockholder  in  a  corporation,  had, 
before  the  adoption  of  the  16Ui 
Amendment,  been  commonly  under- 
stood to  mean  the  returns  from 
time  to  time  received  by  the  stock- 
holder ■  from  gains  or  earnings  of 
the  corporation.  A  dividend  re- 
ceived by  a  stockholder  from  a 
corporation  may  be  either  in  distri- 
bution of  capital  assets  or  in  dis- 
tribution of  profits.  Whether  it  is 
the  One  or  the  other  is  in  no  way 
affected  by  the  medium  in  which  it 
is  paid,  nor  by  the  method  or  means 
through  which  the  particular  thing 
distributed  as  a  dividend -was  pro- 
oared.  If  the  dividend  is  declared 
payable  in  cash,  the  money  with 
which  to  pay  it  is  ordinarily  taken 
from  surplus  cash  in  the  treasury. 
But  (if  there  are  profits  legally 
available  for  distribution,  and  the 
law  under  which  the  company  was 
faicorporated  so  permits)  the  com- 
pany may  raise  the  money  by  dis- 
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counting  negotiable  p^^r;  or 'by 
selling  bonds,  scrip,  or  stock  of  an^ 
other  corporation  then  in  the 
treasury;  or  by  selliBg  its  own 
bonds,  scrip,  or  stock  then  in  the 
treasury ;  or  by  selling  its  own 
bonds,  scrip,  or  stock  issued  ex- 
pressly for  that  purpose.  How  the 
money  shall  be  raised  is  wholly  a 
matter  of  financial  management. 
The  manner  in  which  it  is  raised  in 
no  way  affects  the  question  wheth- 
er the'  dividend  received  by  the 
stockholder  is  income  or  capital; 
nor  can  it  conceivably  affect  the 
question  whether  it  is  taxable  as  in- 
come. 

Likewise,  whether  a  dividend  d^ 
clared  payable  from  profits  shaU  be 
paid  in  cash  or  in  some  other 
medium  is  also  wholly  a  matter  of 
financial  management.  If  some 
other  medium  is  decided  upon,  it  is 
also  wholly  a  question  of  financial 
management  whether  the  distribu- 
tion shall  be,  for  instance,  in  bonds, 
scrip,  or  stock  of  another  corpora^ 
tion  <0T  fai  issues  of  its  own.  And  if 
the  dividend  is  paid  in  its  own 
sues,  why  should  there  be  a  differ- 
ence in  result  dependent  upon 
whether  the  distribution  was  made 
from  such  securities  then  in  the 
treasury  or  from  others  to  be 
created  and  issued  by  the  company 
expressly  for  tha^t  purpose?  So  far 
as  the  distribution  may  be  made 
from  its.  own  issues  of  bonds,  or 
preferred  stock  created  expressly 
for  the  purpose,  it  clearly  would 
make  no  difference  in  the  decision 
of  the  question  whether  the  divi- 
dend was  a  distribution  of  profits, 
that  the  securities  had  to  be  creat- 
ed expressly  for  the  purpose  of  dis- 
tribution. If  a  dividend  paid  in 
securities  of  that  nature  represents 
a  distribution  of  profits.  Congress 
may,  of  course,  tax  it  as  income  of 
the  stockholder.  Is  the  result  dif- 
ferent whore  the  security  distribut- 
ed is  common  stock? 

Suppose  that  a  corporation,  hav- 
ing power  to  buy  and  sell  its  own 
stock,  purchases,  in  the  interval 
between  its  regular  dividend  dates, 
with  moneys  derived  from  current 
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profits,  some  of  its  own  common 
stock  as  a  temporary  investment, 
int^dlng  at  the  time  of  purchase 
to  sell  it  before  the  next  dividend 
date,  and  to  use  the  proceeds  in 
payinar  dividends,  but  later,  deem- 
ing it  inadvisable  either  to  sell  this 
stock  or  to  raise  by  borrowing  the 
money  necessary  to  pay  the  regular 
dividend  in  cash,  declares  a  divi- 
dend payable  in  this  stock: — Can 
anyone  doubt  that  in  such,  a  case 
the  dividend  in  common  stock  would 
be  income  of  the  stockholder,  and 
constitutionally  taxable  as  such? 
See  Green  v.  Bissell,  79  Conn.  547, 
8  L.R.A.(N.S.)  1011,  118  Am.  St. 
Rep.  166,  65  Atl.  1056,  9  Ann.  Cas. 
287;  Leland  v.  Hay  den,  102  Mass. 
542.  And  would  it  not  likewise  be 
income  of  the  stockholder,  subject 
to  taxation,  if  the  purpose  of  the 
company  in  buying  tiie  stock  so  dis- 
tributed had  been  from  the  begin- 
ning to  take  it  off  the  market  and 
distribute  it  among  the  stockhold- 
ers as  a  dividend,  and  the  company 
actually  did  so?  And  proceeding  a 
short  step  further:  Suppose  that 
a  corporation  decided  to  capitalize 
some  of  its  accumulated  profits  by 
creating  additional  common  stodc 
and  selling  the  same  to  raise  work- 
ing  capital,  but,  after  the  stock  has 
been  issued  and  certificates  there- 
for are  delivered  to  the  bankers  for 
sale,  general  financial  conditions 
make  it  undesirable  to  market  the 
stock,  and  the  company  concludes 
that  it  is  wiser  to  husband,  for 
working  capital,  the  cash  which  it 
had  intended  to  use  in  paying  stock- 
holders a  dividend,  and,  instead,  to 
pay  the  dividend .  in  the  common  > 
stock  which  it  had  planned  to  sell: 
Would  not  the  stock  so  distributed 
be  a  distribution  of  profits,  and 
hence,  when  received,  be  income  of 
the  stockholder,  and  taxable  as 
such?  If  this  be  conceded,  why 
should  it  not  be  equally  income  ik 
the  stockhcdder,  and  taxable  as 
such,  if  the  common  stock  created 
by  capitalizing  profits  had  been 
originally  created  for  the  express 
purpose  of  being  distributed  as  a 


dividend  to  the  stockholder  who 
afterwards  received  it? 

Second:  It  has  been  said  that  a 
dividend  payable  in:  bonds  or  pre- 
ferred stock  created  for  the  purpose 
of  distributing  profits  may  be  in- 
come and  taxable  as  such,  bat  that 
the  case  is  different  where  the  dis- 
tribution is  in  common  stock  creat- 
ed for  that  purpose.  —Various 
reasons  are  assigned  for  making 
this  distinction.  One  is  that  the 
proportion  of  the  stockholder's  own- 
ership to  the  aggregate  number  of 
the  shares  of  the  company  is  not 
changed  by  the  distribution.  But 
that  is  equally  true  where  the  divi- 
dend is  paid  in  its  bonds  or  in 
Its  preferred  stock.  Furthermore, 
neither  maintenance  nor  change  in 
the  proportionate  ownership  of  a 
stockholder  in  a  corporation  has  any 
bearing  upon  the  question  here  in- 
volved. Another  reason  itssigned  is 
that  the  value  of  the  old  stock  held 
is  reduced  approximately  by  liie 
value  of  the  new  stock  received,  so 
that  the  stockholder,  after  receipt 
of  the  stock  dividend,  has  no  more 
than  he  had  before  it  was  paid. 
That  is  equally  true  whether  the 
dividend  be  paid  in  cash  or  in  other 
property ;  for  instance,  bonds^  scrip, 
or  preferred  stock  of  the  compapy. 
The  payment  from  profits  of  a  Ifurge 
cash  dividend,  and  even  a  small  one. 
customarily  lowers  the  thea.  market 
value  of  stock  because  the  undivid- 
ed property  represented  by  each 
share  has  been  correspondingly  re- 
duced. .  The  argument  which  ap- 
pears to  be  most  strongly  urged  for 
the  stockholders  is,  that  when  a 
stock  dividend  is  made,  no  portion 
of  the  assets  of  the  company  is  there- 
by segregated  for  the  stockholder. 
But  does  the  issue  of  new  bonds  oar 
of  preferred  stock  created  for  use 
as  a  dividend  result  in  any  segrega- 
tion of  assets  for  the  stockholder? 
In  each  case  he  receives  a  piece  of 
paper  which  entitles  him  to  certain 
rights  in  the  undivided  property. 
Clearly,  segregation  of  assets  in  a 
physical  sense  is  not  kn  essential  of 
income.  The  year's  ^ains  of  a  part- 
ner are  taxable  as  income,  although 
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there»'  Gkewise,  no  segregation  of 
his  siiare  in  the  gains  from  that  of 
his  partners  is  had. 
'  The  objection  that  there  has  been 
no  segregation  is  presented  also  in 
another  form.  It  is  argued  that 
until  there  is  a  segregation,  the 
stockholder  cannot  know  whether 
he  has  really  received  gains;  since 
the  gains  may  be  invested  in  i^ant 
or  merchandise  or  othec  property 
and  perhaps  be  later  lost.  But  is 
not  uiis  equally  true  of  the  share  of 
a  partner  ii\  the  year's  profits  of 
the  firm,  or,  indeed,  of  the  profits  of 
the  individual  who  is  engaged  in 
business  alone?  And  is  it  not  true, 
also,  when  dividends  are  paid  in 
cash?  The  gains  of  a  business, 
wheth^  conducted  by  an  individ- 
ual, by  a  firm,  or  by  a  corporation, 
sore  ordinari^  reinvested  in  large 
part.  Many-  a  cash  divided  honest- 
ly dedared''ja8  a  distribution  of 
profits  proves  later  to  have  been 
paid  out  of' capital,  because  errors 
in  forecast  prevent  correct  ascer- 
tainment of  "values.  Until  a  busi- 
ness'adventure  has  been  complete- 
ly lit]uidated,  it  can  never  be  deter- 
mined with  certainty  whether  there 
have  been  profits  unless  the  returns 
have  -a^  least  exceeded  the  capital 
origi^iiffly  invested.  Business  men, 
dealing  with  the  problem  practical 
ly,  'fix  necessarily  periods  and  rules 
for  determii^ng  whether  there  have 
been  net  pcoflte, — that  is,  income  or 
gains.  Thiey  protect  themselves 
from  being  seriously  misled  by 
adopting  a  system  of  depreciation 
charges  and  reserves.  Then,  they 
act  upon  their  own  determination 
whether  profits  have  been  made. 
Congress  in  legislating  has  wisely 
adopted  their  practices  as  its  6wn 
rules  of  adion. 

Third:  The  government  urges 
that  it  would  have  been  within  the 
power  of  Congress  to  have  taxed  as 
income  of  the  stockholder  his  pro 
rata  share  of  undistributed  profits 
eamed,  «ren  if  no  stock  dividend 
representing  it  had  been  paid. 
Strong  reasons  may  be  assigned  for 
such  a  view.  See  Collector  v.  Hub- 
bard  (Brainard  v.  Hubbard)  12 
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Wall.  1, 20  L.  ed.  272.  The  undivided 
share  of  a  partner  in  the  year's  un- 
distributed profits  of  his  firm  is 
taxable  as  income  of  the  partner, 
although  the  share  in  tiie  gain  ia 
not  e^enced  by  any  action  taken 
by  the  firm.  Why  may  not  the 
stockholder's  interest  in  the  gains 
of  the  conq)any?  The  law  finds  no 
difficulty  in  disregarding  the  corpo- 
rate fiction  whenever  that  is 
deemed  necessary  to  attain  a  just  re- 
sult. Linn  &  L.  Timber  Go.  v. 
United  States,  286  U.  S.  574»  59  L. 
ed.  726,  86  Sup.  Ct.  Rep.  440;  see 
Morawetz,  Priv.  Corp.  2d  ed.  §§ 
227-231 ;  Cook,  Corp.  7th  ed.  §§  663, 
664.  The  stockholder's  interest  in 
the  property  of  the  corporation  dif- 
fers, not  fundamentally  but  in  form 
cmly,  from  the  interest  of  a  partner 
In  the  propert^r  of  the  firm,  ^ere 
is  much  authority  for  the  propo^ 
tion  that,  under  our  law,  a  partn^- 
ship  or  joint  stock  company  is  just 
as  distinct  and  palpable  an  entity 
in  the  idea  of  i^e  law,  as  distin- 
guished from  the  individuals  com- 
posing it,  as  is  a  corporation.*  No 
reason  appears  why  Congress,  in 
legislating  under  a  grant  of  power 
so  comprehensive  as  that  authoriz- 
ing the  levy  of  an  income  tax, 
should  be  limited  by  the  particular 
view  of  the  relation  of  the  stock- 
holder to  "Uie  corporation  and  its 
property  whidi  may,  in  the  absence 
of  legislation,  have  been  tataen  by 
this  court.  But  we  have  no  oc- 
casion to  decide  the  question  wheth- 
er Congress  might  have  taxed  to 
the  stockholder  his  undivided  share 
of  the  corporation's  earnings.  For 
Congress  has  in  this  act  limited  the 
income  tax  to  that  share  of  the 
stockholder  in  the  earnings  which 
is,  in  effect,  distributed  by  means 
of  the  stock  dividend  paid.   In  oth- 

*  See  '*Soine  Judicial  Myths,"  by  Francis 
H.  BanUek,  £2  Harvard  L.  Ker.  898,  S94- 
896;  The  Firm  as  a  Legal  Pearson,  by  Wil- 
liam Hamilton  Cowles,  57  Cent.  L.  J.  343. 
348;  The  Separate  Estates  of  Nonbank- 
Tupt  Partners,  by  J.  S.  Brannan,  20  Har- 
vard L.  Rev.  680-692 ;  compare  7  Harvard 
L.  Review,  p.  426;  vol.  14,  p.  222;  voL  17. 
p.  194. 
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er  worde,  to  reader  the  stockholder 
taxable  there  most  be  both  earn- 
ing^ made  and  a  'dividend  paid. 
Neither  earnings  without  dividend, 
nor  a  dividend  without  earning, 
subjects  the  stockholder  to  taxation 
under  the  Revenue  Act  of  1916. 

Fourth:  The  equivalency  of  all 
dividends  representing  profits^ 
whether  paid  in  cash  or  in  stodk, 
is  so  complete  that  serious  question 
of  the  taxability  of  stock  dividends 
would  probably  never  have  been 
made  if  Congress  had  undertaken 
to  tax  only  Uiose.  dividends  which 
represented  profits  earned  during 
the  year  in  which  the  dividend  was 
paid,  or  in  the  year  preceding.  But 
this  court,  construing  liberally  not 
only  the  constitutional  grant  of 
-power,  but  also  the  Revenue  Act  of 
October  S,  1918  [38  Stat,  at  L.  114, 
chap.  16,  Comp.  Stat.  §  6291,  2  Fed. 
Stat.  Anno.  2d  ed.  p.  724],  held  that 
Congress  might  tax,  and  had  taxed, 
to  the  stockholder,  dividends  re- 
ceived during  the  year,  although 
earned  by  the  company  long  before, 
and  even  prior  to  the  adoption  of 
the  16th  Amendment.  Lynch  v. 
Hornby,  247  U.  S.  389,  62  L.  ed. 
1149,  38  Sup.  Ct.  Rep.  643.»  That 
rule,  if  indiscriminatingly  applied 
to  all  stock  dividends  representing 
profits  earned,,  might,  in  view  of 
corporate  practice,  have  worked 
considerable  hardship,  and  have 
raised  serious  questions.  Many 
corporations,  without  legally  capi- 
talizing any  part  of  their  profits, 
had  assigned  definitely  some  part  or 
all  of  pie  annual  balances  remaining 
after  paying  the  usual  cash  divi- 
dends, to  the  uses  to  which  perma- 
nent capital  is  ordinarily  applied. 
.Some  of  the  corporations  doing  this 

*The  hardship  supposed  to  have  re- 
sulted from  such  a  decision  has  been  r»> 
moved  in  the  Revenue  Act  of  1916,  as 
ai^eaded,  by  providiriv  in  S  81  (b)  that 
such  -cash  dividends  shall  thereafter  be 
exempt  fmn  taxatton  if,  before  they  are 
madev  all  eaminKs  made  since  February 
28,  1913,  shall  have  been  distributed. 
Act  of  October  8,  1917,  chap.  63,  §  1211, 
40  Stat  at  L.  838;  Act  of  February  24, 
1919,  chap.  18,  S  201  (b),  40  Stat,  at  L. 
1069,  Comp.  Stat.  S  63361b. 
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transferred  such  balances  on  their 
books  to  "Surplus"  account, — dis- 
tinguishing between  such  perma- 
nent "Surplus"  and  the  "Undivided 
Profits"  account.  Other  corpora- 
tions, without  this  formality,  had 
assumed  that  the  annual  accumulat- 
ing balances  carried  as  undistribut- 
ed profits  were  to  be  treated  as 
capital  permanently  invested  in  the 
business.  And  still  others,  without 
definite  assumption  of  any  kind,  had 
so  used  undivided  profits  for  capi- 
tal purposes.  To  have  made  the 
revenue  law  apply  reiroactivdy  so 
as  to  reach  such  accumulated  prof- 
its, if  and  whenever  it  should  be 
deemed  drairable  to  capitalize  ^em 
legally  by  the  issue  of  additional 
stock  distributed  as  a  dividend  to 
stockholders,  would  have  worked 
great  injustice.  Congress  endeav- 
ored in  tiie  Revenue  Act  of  1916  to 
guard  against  any  serious  hardship 
which  might  otha-wis^-have  arisen 
from  making  taxable  stock  divi- 
dends representing  accumulated 
profits.  It  did.  not  limit  the  taxa- 
bility to  stock  dividends  represent- 
ing profits  earned  within  threr  tax 
year  or  in  the  year  {Heeding;  but 
it  did  limit  taxability  to  such  divi- 
dends r^resenting  profits*  earned 
since  March  1,  1918.  Thereby 
stockholders  were  given  notice  that 
their  share  also  in  undistributed 
profits  accumulating  thereafter  was 
at  some  time  to  be  taxed  as  income. 
And  Congress  sought  by  §  3  to  dis- 
courage the  postponement  of  distri- 
bution for  the  illegitimate  purpose 
of  evading  liability  to  surtaxes. 

Fifth:  The  decision  of  this  court, 
that  earnings  made  before  the 
adoption  of  the  16th  Amendment, 
but  paid  out  in  cash  dividend  after 
its  adoption,  were  taxable  as  income 
of  the  stockholder,  involved  a  very 
liberal  construction  of  the  Amend- 
ment. To  hold  now  that  earnings 
both  made  and  paid  out  after  the 
adoption  of  the  16th  Amendment 
cannot  be  taxed  as  income  of  the 
stockholder,  if  paid  in  the  form  of 
a  stock  dividend,  involves  an  ex- 
ceeding narrow  construction  of  it. 
As  said  1^  Hr.  Chief  Justice  Mar- 
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shall  in  Brown  v.  Maryland,  12 
Wheat.  419,  446,  6  L.  ed.  678,  688: 
**To.  construe  the  power  bo  as  to  im- 
pair its  efficacy  nyould  tend  to  defeat 
an  object,  in  the  attainment  of 
which  the  American  public  took, 
and  justly  took,  the  strong  inter^t 
whi<dt  arose  from  a  full  conviction 
of  its  necessity." 

No  decision  heretofore  rendered 
by  this  court  requires  us  to  hold 
that  Congress,  in  providing:  for  the 
taxation  of  stock  dividends  exceed- 
ed the  power  conferred  upon  it  by 
the  16th  Amendment.  The  two 
cases  mainly  relied  upon  to  show 
that  this  was  beyond  the  power  of 
Congress  are  Towne  v.  Eisner,  246 
U.  S.  418,  62  L.  ed.  372,  38  L.R.A. 
(N.S.)  254,  38  Sup.  Ct.  Rep.  158, 
which  involved  a  question  not  of 
constitutional  power,  but  of  statu- 
tory construction,  and  Gibbons  v. 
Mahon,  136  U.  3.  549,  34  L.  ed.  526, 
10  Sup.  Ct.  Rep.  1057,  which  in- 
volved a  question  arising  between 
life  tenant  and  remainderman.  So 
far  as  concerns. Towne  v.  Eisner  we 
have  only  to  bear  in  mind  what  was 
there  said  (p.  425) :  "But  it  is  not 
necessarily  true  that  income  means 
the  same  thing  in  the  Constitution 
and  the  £an]  act."  *  Gibbons  v.  Ma- 
hon  i^  even  less  an  authority  for  a 
narrow  .-construction  of  the  power  to 
tax  incomes  conferred  by  the  16th 
Amendment.  In  that  case  the  court 
was  required  to  determine  how,  in 
the  administration  of  an  estate  in 
the  District  of  Columbia,  a  stock 
dividend,  representing  profits,  re- 
ceived aftei:  the  decedent's  death, 
should  be  disposed  of  as  between 
life  tenant  and  remainderman.  The 
question  was  in  essence :  What 
shall  the  intention  of  the  testator 
be  presumed  to  have  been  7  On  this 

<  Compare  Rugg,  Ch.  J.,  in  Tax  Comr. 
V.  Putnam  (Trefry  v.  Putnam)  227  Maas. 
622,  533,  L.R.A.1917F,  806,  116  N.  E.  904: 
"However  strong  such  an  argument  might 
be  when  urged  as  to  the  interpretation  of 
a  statute,  it  is  not  of  prevailing  force  as  to 
the  broad  considerations  InvoWed  in  the 
interpretation  of  an  amendment  to  the 
Constittttion,  adopted  under  the  conditions 
prefedins  and  attendant  uptm  tiie  ratifica- 
tion of  the  44th  Amendment.  ** 
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40  Sup,  Ct.  Rep,  ta».) 

qu^tion  there  was  ereat  diversff^ 
of  opinion  and  practice  in  the  courts 
of  English-speaking  countries. 
Three  well-defined  rules  were  then 
competing  for  acceptance;  two  of 
these  involve  an  arbitrary  rule  of 
distribution,  the  third  equitable  ap- 
portionment. See  Cook,  Corp.  7th 
ed.  §5^552-558. 

1.  The  so-called  English  rule,  de- 
clared in  1799,  by  Branderv.  Brand- 
er,  4  Ves.  Jr.  800,  31  Eng.  Reprint, 
414,  that  a  dividend  representing 
profits,  whether  in  cash,  stock,  or 
other  property,  belongs  to  the  life, 
tenant  if  it  was  a  regular  or  ordi- 
nary dividend,  and  belongs  to  the 
remainderman  if  it  was  an  extraor- 
dinary dividend, 

2.  The  so-called  Massachusetts 
rule,  declared  in  1868  by  Minot  v. 
Paine,  99  Mass.  101,  96  Am.  Dec. 
705,  that  a  dividend  representing 
profits,  whether  regular,  ordinary, 
or  extraordinary,  if  in  cash,  belongs 
to  the  life  tenant,  and  if  in  stock, 
belongs  to  the  remainderman. 

3.  The  so-called  Pennsylvania 
rule,  declared  in  1857  by  Earp's  Ap- 
peal, 28  Pa.  368,  that  where  a  stock 
dividend  is  paid,  the  court  shall  in- 
quire into  the  circumstances  under 
which  the  fund  had  been  earned 
and  accumulated  out  of  which  the 
dividend,  whether  a  regular,  an  or- 
dinary, or  an  extraordinary  one, 
was  paid.  If  it  finds  that  the  stock 
dividend  was  paid  out  of  profits 
earned  since  the  decedent's  death, 
the  stodc  dividend  belongs  to  the 
life  tenant;  if  the  court  finds  that 
the  stock  dividend  was  paid  from 
capital  or  from  profits  earned  be- 
fore the  decedent's  death,  the  stock 
dividend  belongs  to  the  remainder- 
man. 

This  court  adopted  in  Gibbons  v. 
Mahon  as  the  rule  of  administra- 
tion for  the  District  of  Columbia 
the  so-called  Massachusetts  rule, 
the  opinion  being  delivered  in  1890 
by  Mr.  Justice  Gray.  Since  then 
the  same  question  has  come  up  for 
decision  in  many  of  the  states.  The 
so-called  Massachusetts  rule,  al- 
though approved  by  this  court,  has 
found  ..f^vor  in  only  a  few  states. 
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The  so-called  Pennsylvania  rule,  on 
the  other  hand,  has  been  adopted 
since  by  so  many  of  the  states  (in- 
cluding New  York  and  California) 
that  it  has  come  to  foe  known  as  the 
"American  rule."  Whether,  in  view 
of  these  facts  and  the  practical  re- 
sults of  the  operation  of  the  two 
rules,  as  shown  by  the  experience  of 
the  thirty  years  which  have  elapsed 
since  the  decision  in  Gibbons  v.  Ma- 
hon,  it  might  be  desirable  for  this 
court  to  reconsider  the  question 
there  decided,  as  some  other  courts 
have  done  (see  29  Harvard  L.  Rev. 
551),  we  have  no  occasion  to  con- 
sider in  this  case.  For,  as  this  court 
there  pointed  out  (p.  660),  the  ques- 
tion involved  was  one  "between  the 
owners  of  successive  interests  in 
particular  shares,"  and  not,  as  in 
Bailey  v.  New  York  C.  &  H.  R.  R. 
Co.  22  Wall.  604,  22  L.  ed.  840,  a 
question,  "between  the  corporation 
and  the  government,  and  [which] 
depended  upon  the  terms  of  a  stat- 
ute carefully  framed  to  prevent  cor- 
porations from  evading  payment  of 
the  tax  upon  their  earnings." 

We  have,  however,  not  merely 
argument,  we  have  examples  which 
should  convince  us  that  "there  is  no 
inherent,  necessary,  and  immutable 
reason  why  stock  dividends  should 
always  be  treated  as  capital."  Tax 
Comr.  V."  Putnam  (Trefry  v.  Put- 
nam) 227  Mass.  622,  533,  L.R.A. 
1917F,  806, 116  N.  E.  904.  The  au- 
preme  judicial  court  of  Massachu- 
setts has  steadfastly  adhered,  de- 
spite ever-renewed  protest,  to  the 
rule  that  every  stock  dividend  is,  as 
between  life  tenant  and  remainder- 
man, capital,  and  not  income.  But, 
in  construing  the  Massachusetts  in- 
come tax  amendment,  which  is  sub- 
stantially identical  with  the  Federal 
Amendment,  that  court  held  that 
tfatt  legislature  was  thereby  empow- 
ered to  levy  an  income  tax  upon 
stock  dividends  representing  profits. 
The  courts  of  England  have,  with 
some  relaxation,  adhered  to  their 
rule  that  every  extraordinary  divi- 
dend is,  as  between  life  tenant  and 
remainderman,  to  be  deemed  capital. 
But  in  1913  the  judicial  committee 
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of  the  Privy  Council  held  that  a 
stock  dividend  representing  accumu- 
lated profits  was  taxable  like  an 
ordinary  cash  dividend.  Swan 
Brewery  Co.  v.  Rex  [1914]  A.  C. 
231.  In  dismissing  the  appeal  these 
words  of  the  chief  justice  of  the  so- 
iveme  court  of  western  Australia 
were  quoted  (p.  236),  which  show 
that  the  facts  involved  were  idea- 
tical  with  those  in  the  case  at  bar: 
"Had  the  company  distributed  the 
£101,460  among  the  shareholden, 
and  had  the  shareholders  repaid 
such  sums  to  the  company  as  the 
price  of  the  81,160  new  shares,  the 
duty  on  the  £101,450  would  clearly 
have  been  payable.  Is  not  this  vir- 
tually the  effect  of  what  was  actual- 
ly done?  I  think  it  is." 

Sixth:  If  stock  dividends  repre- 
senting profits  are  held  exempt  from 
taxation  under  the  16th  Amend- 
ment, the  owners  of  the  moa*  suc- 
cessful businesses  in  America  will, 
as  the  facts  in  this  case  illustrate, 
be  Me  to  escape  'taxation  on  a  large 
part  of  what  is  actodly  their  in- 
come. So  far  as  their  profits  are 
represented  by  stock  received  as  div- 
idends, they  will  pay  these  taxes  not 
upon  their  income,  but  only  upon  the 
income  of  their  income.  That  such 
a  result  was  intended  by  the  people 
of  the  United  States  when  adopting 
the  16th  Amendment  is  inconceiva- 
ble. Our  sole  duty  is  to  ascertain 
their  intent  as  therein  expressed.' 
In  terse,  comprehensive  language  be* 
fitting  the  Constitution,  they  em- 
powered Congress  '.'to  lay  and  collect 
taxes  on  incomes,  from  whatever 
source  derived."  They  intended  to 
include  thereby  everything  which, 


^  Compare  Rugg,  Ch.  J.,  Tax  Gomr.  v. 
Putnam,  rapra:  "It  is  a  grant  from  the 
Bover^gn  people,  and  not  the  exereiw  of  a 
delegated  power.  It  i>  a  statement  of 
general  principles,  and  not  a  specificatiwi 
of  details.  Amendments  to  soch  a  charts 
of  government  ought  to  be  constmed  fn 
the  same  spirit  and  according  to  the  same 
rules  as  the  orighud.  It  is  to  be  faiter- 
preted  as  the  ConstitiiUon  of  a  state,  and 
not  as  a  statute  or  «a  ordinary  piece  vt 
l^islatl<m.  Its  words  mist  be  givn  « 
eonstruetioB  adapted  to  carry  into  effect 
its  purpose.** 
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by  reasonable  understanding,  can 
fairly  be  regarded  as  income.  T^at 
stock  dividends  representing  profits 
are  so  regarded,  Twt  only  1:^  the 
plain  people,  but  by  investors  and 
financiers,  and  by  most  of  the  courts 
of  the  country,  is  shown  beyond  per- 
adventare,  by  their  acts  and  by  their 
utterances.  It  seems  to  me  clear, 
therefore,  that  Congress  possesses 
the  power  which  it  exercised  to 
make  dividends  representing  profits, 
taxable  as  income,  whether  the  me- 
dium in  which  the  dividend  is  paid 
be  cash  or  stock;  and  that  it  may 
define,  as  it  has  done,  what  divi- 
dends represoiting  profits  shall  be 
deemed  mcome.  It  surely  is  not 
clear  that  the  enactment  exceeds  the 
power  granted  by  the  16th  Amend- 
ment. And,  as  t^is  court  has  so 
often  said,  the  high  prerogative  of 
dedaring  an  act  of  Ckmgress  invalid 
should  never  be  exwcised  except  in 
a  clear  case.'  "It  is  bat  a  decent 
reapect  due  to  the  wisdom,  the  in- 
tegrity»  and  the  patriotism  of  the 
legislative  body  by  which  any  law  is 
passed,  to  presume  in  favor  of  its 
validity,  until  its  violation  of  the 
C<mstitution  is  proved  beyond  a  rea- 
sonable doubt."  Ogden  v.  Saunders, 
12  Wheat  213, 270,  6  L.  ed.  606,  626. 

Mr.  Justice  Clarke  concurs  in  this 
opinion. 

Mr.  Justice  Holmes,  dissenting: 
I  think  that  Towne  v.  Eisner,  246 
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— ,  4«  "Ny-  t'f.  Jtrv.  I9».i 

U.  S.  418,  62  L.  ed.  372,  L.R.A. 
IBISD,  254,  38  Sup.  Ct.  Rep.  158, 
was  right  in  its  reasoning  and  result, 
and  that  on  sound  principles  the 
stock  dividend  was  not  income.  But 
it  was  clearly  intimated  in  that  case 
that  the  construction  of  the  statute 
then  before  the  court  might  be  dif- 
ferent from  that  of  the  Constitution. 
245  U.  S.  425.  I  think  that  the  word 
"incomes"  in  the  16th  Amendment 
should  be  read  in  a  "sense  most  ob- 
vious to  the  common  understanding 
at  the  time  of  its  adoption."  Bishop 
V.  State,  149  Ind.  223,  230,  39  L.R.A. 
278,  63  Am.  St  Rep.  279,  48  N.  E. 
1038;  State  ex  rel.  West  v.  Butler, 
70  Fla.  102,  133,  69  So.  771.  For  it 
was  for  public  adoption  that  it  was 
proposed.  M'Culloch  v.  Maryland,  4 
Wheat.  316,  407,  4  L.  ed.  579,  601. 
The  known  purpose  of  this  Amend- 
ment was  to  get  rid  of  nice  questions 
as  to  what  might  be  direct  taxes, 
and  I  cannot  doubt  that  most  people 
not  lawyers  would  suppose  when 
they  voted  for  it  that  they  put  a 
question  like  the  present  to  rest.  I 
am  of  opinion  that  the  Amendment 
justifies  the  tax.  See  Tax  Comr.  v. 
Putnam  <Trefry  v.  Putnam)  227 
Mass.  522,  S32,  S38,  L.R.A.1917F, 
806, 116  N.  E.  904. 

Mr.  Justice  Day  concurs  in  this 
opinion. 


*  "It  is  «Dr  duty,  whan  required  in  the 
regular  ooorw  of  Judicial  proceedings,  to 
declare  an  act  of  Congress  void  if  not 
within  the  legislative  power  of  the  United 
States;  but  this  declaration  should  never 
be  made  except  in  a  clear  case.  Every 
possible  presumption  is  in  favor  of  the 
validity  of  a  statute,  and  this  continues 
until  the  contrary  is  shown  beyond  a  ra- 
tional, doubt.  One  branch  of  the  goyem- 
ment  'cannot  encroach  on  the  domain  of 
another  without  dwKg»j.  The  safe^  of 
OUT  institutions  depends  in  no  small  degree 
on  a  strict  observance  of  this  sahltfu-y 
role."  Sinking  Fund  Cases,  99  U.  S.  700, 
718,  26  L.  ed.  496,  601  (187»).  See  also 
iMffH  Tendeir  Caaca,  12  Wall.  467,  531, 
20  L.  ad.  287,  305  (1871) ;  Trade  Mark 
Cases,  100  U.  S.  82,  96,  26  L.  ed.  650,  6S3 


(1879).  See  American  Doctrine  of  Con- 
stitutional Law,  by  James  B.  Thayer,  7 
Harvard  L.  Rev.  129,  142. 

**With  the  exceptiim  of  the  extraordi- 
nary decree  rendered  in  the  Dred  Scott 
Case,  ...  all  of  the  acts  or  the  por- 
tktaa  of  the  acta  ot  Congress  invalidated 
by  tiie  courts  before  1868  related  to  the 
organization  of  courts.  Denying  the  power 
of  Congress  to  make  notes  legal  tender 
seems  to  be  the  first  departure  from  this 
rule."  Haines,  American  Doctrine  tff 
Judicial  Supremacy,  p.  288.  The  first 
legal  tender  decision  was  overruled  in  part 
two  years  later  (1871),  Legal  Tender 
Cases,  12  WaU.  467,  20  L.  ed.  287,  and 
again  in  1884,  Legal  Tender  Cases,  110  U. 
S.  421,  28  L.  ed.  204,  4  Sup.  Ct  Sep.  122. 
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ANNOTATION. 
SftodK  dmdends  m  income  tor  ptfpoiea  ctf  ttixntion. 


There  has  been  considerable  diver- 
sity of  opinion,  both  judicial  and  other- 
wise, as  to  whether  or  not  stock  divi- 
dends representing  accumulated  profits 
earned  by  a  corporation  constitute  in- 
come within  the  meaning  of  that  term 
aa  used  in  the  various  Federal  Income 
Tax  Acts  passed  pursuant  to  the  16th 
Amendment  of  the  Constitution;  but 
the  decision  in  tiie  reported  case  (Eis- 
ner v.  Macouber,  ante.  1670)  seems 
to  definitely  settle  the  question  in  ac- 
cordance with  the  view  that  stock 
dividends  representing  surplus  earn- 
ings of  a  corporation  are  not  income 
within  the  meaning  of  the  Income 
Tax  Amendment,  and  that  Cougr«»s, 
therefore,  has  no  right  to  impose  an 
income  tax  thereon.  It  will  be  re- 
called that  the  Income  Tax  Act  of  1913 
contained  no  express  provision  regard- 
ing stock  dividends,  and  that  the  Su- 
preme Court  of  the  United  States  in 
Towne  v,  Eisner  (1918)  245  U.  S.  418, 
62  L.  ed.  372,  L.R.A.1918D,  2S4,  38 
Sup.  Ct.  Rep.  168,  held  tiiat  a*  stock 
d£vid«nd  represmting  surplus  profits 
which  had  been  transferred  to  the  cor- 
poration's capital  account  was  not  in- 
come within  the  meaning  of  that  act. 
That  decision  reversed  (1917)  242 
Fed.  702,  in  effect  overruled  Southern 
P.  Co.  V.  Lowe  (1917)  238  Fed.  847. 
which  was  reversed  in  (1918)  247  U. 
S.  33.0.  62  L.  ed.  1142,  38  Sup.  Ct.  Rep. 
540,  and  in  the  main  was  in  accord 


with  the  decisions  in  Lynch  v.  Turrisb 
(1916)  149  C.  C.  A.  649,  236  Fed.  653 
(which  was  affirmed  in  (1918)  247  U. 
S.  221,  62  L.  ed.  1087,  38  Sup.  Ct  Rep. 
537),  and  Lynch  v.  Hornby  (1917) 
247  U.  S.  339,  62  L.  ed.  1149,  38  Sup. 
Ct  Rep.  543.  All  of  those  cases  in- 
volved stock  dividends  representing 
earnings  accrued  before  the  Act  of 
1913  went  into  effect.  The  Income  Tax 
Acts  of  191€,  etc.,  evinced  an  intention 
upon  the  part  of  Congress  to  tax  stock 
dividends,  and  thus  gave  rise  to  the 
question  presented  and  decided  in  the 
HAOOMBrat  Casb  as  regards  stock  divi- 
dends from  earnings  accumulated  aft- 
er adoption  of  the  Income  Tax  Am»id- 
ment.  In  the  opinion  of  the  majority 
the  court  was  controlled  1^  its  deci- 
sion in  the  Towne  Case,  althoai^  tiie 
Treasury  Department  had  expressly 
ruled  to  the  contrary.  And,  as  a  mat- 
ter of  fact,  the  Supreme  Court  deci- 
sion in  Towne  v.  Eisner  (U,  S.)  supra, 
which  involved  the  construction  of  the 
Statute  of  1913,  and  its  decision  fn  the 
reported  case,  which  involved  the  con- 
struction of  the  16th  Amendment  to 
the  Federal  Coiwtitution,  were  both 
based  upon  similar  reasoning;  namely, 
that  a  stock  dividend,  because  of  its 
nature,  is  not  essentially  a  dividend, 
and  its  declaration  is  not  a  payment 
of  income,  but  rather  is  a  mere  book 
adjustment.  6.  i.  C 


L.  E.  BARTON  et  aL,  Appts., 
v. 

LAVISA  MATTHEWS. 

ifWEonM*  Supreme  Court -^Deeembep  is,  J010, 
(—  Ark.  — ,  216  S.  W.  698.) 

Subrogation     right  of  one  paying:  only  portion  of  debt 
One  paying  only  a  portion  of  a  debt  due  by  an  heir  to  one  of  his  creditors 

is  not  entitled  to  be  subrogated  to  the  risrhts  of  the  creditor  against  the 

heir's  interest  in  the  property. 

iSee  note  mi  this  question  heginmng  on  page  1596.] 
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APPEAL  by  defendttnta  from  a  decree  of  the  Pope  County  Chancery  Court 
(Sellers,  Ch.)  in  favor  of  complainant  in  a  suit  brought  to  quiet  title  to 
certain  land.  Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  R  S.  Hudson  for  appellants.  There  were  ten  of  these  children, 

Mr.  R.  W.  Holland,  for  appellee:  one  of  whom  was  named  Mary  J. 
Plaintiff,  having  paid  Miuy  J.  Mat-    Matthews,  and  against  whom  a 


thews  for  her  full  share  in  the  estate, 
certainly  had  an  equity  in  her  interest, 
and  the  court  will  not  destroy  that 
equity  to  create  one  for  the  appellant, 
who  purchased  at  judicial  sale  with 
notice  of  plaintiff's  title. 

Guynn  v.  McCauley,  32  Ark.  97; 
Black  V.  Walton,  32  Ark.  321. 

The  whole  debt  of  the  original  cred- 
itor must  be  paid,  or  at  least  he  must 
be  satisfied  before  appellant  can  assert 
bis  right  to  be  subrogated  to  the  right 
lof  the  orifl^nal  judgment  creditor.  Turn- 
bow. 

Jones  T.  Harris,  90  Ark.  61,  117  S. 
W.  1077;  Richeson  v.  Katiopal  Bank. 
96  Ark.  594,  182  S.  W.  913;  Bark  of 
Fayetteville  t.  Lerwein.  76  Ark.  246,  88 
S.  W.  919,  6  Ann,  Gas.  202. 

Smith,  J.,  delivered  the  opinion  of 
the  court: 

A.  J.  Matthews  in  his  lifetime 
owned  the  south  half  of  the  north- 
east quarter  of  section  34,  town-^- 
ship  8  north,  range  20  west,  and 
executed  a  mortgage  thereon,  in 
which  his  wife  Lavisa  joined,  to 
one  T.  M.  Neal,  to  secure  a  debt  of 
$1,650.  Matthews  died,  and  a  suit 
was  brought  against  his  widow  and 
heirs  to  foreclose  this  mortgage.  In 
tfae  decree  rendered  in  thai  cause 
it  is  recited  that  L.  E.  Barton  ten- 
dered into  court  the  sum  of  $3,000 
as  his  bid  for  the  land,  and  that  bid 
was  accepted  and  a  commissioner 
appointed  to  execute  a  deed  to  Bar- 
ton. The  mortgage  debt,  which  ap- 
pears to  have  been  reduced  to  the 
sum  of  $744.50,  was  ordered  to  be 
first  paid,  and  the  sum  of  $1,600  was 
ordered  appropriated  and  applied  to 
the  payment  of  the  purchase  price 
of  the  south  half  of  the  southwest 
quarter  of  section  26,  township  8 
north,  range  20  west,  which  the 
widow  had  bought  as  a  homestead 
for  herself  and  her  children,  and  the 
remainder  was  ordered  to  be  paid  to 
certain  of  the  children.  This  de- 
cree was  rendered  December  11, 
1916. 


judgment  for  $720  was  rendered  in 
the  chancery  court  on  September  16, 
1916,  in  favor  of  one  J.  W.  Turn- 
bow.  On  November  1,  1916,  Mary 
J.  Matthews  executed  to  her  mother 
a  deed  of  her  interest' in  the  land  in 
section  84,  and  about  that  time  the 
other  adult  children  did  likewise. 

On  September  13,  1917,  an  execu- 
tion issued  on  the  Turnbow  judg- 
ment, which  was  levied  on  the  unr 
divided  interest  of  Mary  J.  Mst^ 
thews  in  the  land  in  section  34, 
whereupon  Barton  brought  suit  to 
restrain  the  sheriff  from  selling 
that  interest.  A  decree  was  entered 
in  that  cause  on  October  19,  1917, 
in  whirfi  the  court  found  that  the  in- 
terest of  Mary  J.  Matthews  in  the 
land  in  section  84,  after  discharge- 
ing  the  mortgage  indebtedness,  was 
$SS0,  and  that  Turnbow  was  enti- 
tled to  receive,  by  virtue  of  his  judg- 
ment apd  execution  t^iqreunder,  the 
sum  of  $200  from  the  sale  of  said 
land.  The  court  thereupon  ordered 
that  Barton  pay  to  Turnbow  the 
sum  6f  9200,  whereupon  be  "should 
be  subrogated  to  all  i^e  tis^aka  of 
said  J.  W.  Turnbow  under  said 
judgment  to  the  extent  of  the  pres- 
ent interest  of  the  said  Mary  J. 
Matthews  as  heir  at  law  of  the  said 
A.  J.  Mattiiews."  No  question  is 
raised  as  to  the  validity  of  either  of 
these  decrees. 

Thereafter  Lavisa  Matthews,  the 
widow  of  A.  J.  Mattiiews,  brou^ 
this  suit  against  Barton  and  Maty 
J.  Matthews  to  quiet  her  title  to  the 
land  in  section  26;  and  an  answer 
and  crofis  complaint  was  filed  by 
Barton,  in  which  he  prayed  that  he 
be  subrogated  to  all  the  rights  of 
J.  W.  Turnbow  against  the  said 
Mary  J.  Matthews  in  and  to  her  one- 
tenth  interest  in  the  estate  of  A.  J. 
Matthews,  deceased.  The  relief 
prayed  by  the  widow  was  granted, 
and  that  prayed  by  Barton  was  de- 
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nied,  and  this  appeal  has  been  pros- 
ecuted from  that  decree. 

The  court  properly  denied  Bar- 
_  ^      .  ton's    prayer  for 

subrogation,  for  the 
^"f'SeM.   reason  that  he  had 

paid  a  portion  only 
of  the  debt  due  Tumbow.  In 
Richeson  v.  National  Bank,  96  Ark. 
601,  132  S.  W.  915,  we  quoted  from 
Bank  of  Fayetteville  v.  Lorwein,  76 
Ark.  245,  88  S.  W.  919,  6  Ann.  Cas. 
202,  the  followinir  statement  of  the 
law :  "Before  the  surety  can  claim 
the  ri^t  to  the  benefit  of  any  of  the 
securities,  he  must  first  pay  the  en- 
tire debt  of  the  principal  for  the 
payment  of  which  the  securities 
were  given.  As  is  said  in  the  case 
of  Bank  of  Fayetteville  v.  Lorwein, 
supra:  'The  right  of  subrogati<»i 
cannot  be  enforced  until  the  whole 
debt  is  paid,  and  until  the  creditor 
be  wholly  satisfied  there  ought  to 
and  can  be  no  interfer^ce  with  his 
rights  or  his  securities  which  might, 
even  by  bare  possibility,  prejudice 


or  embarrass  him  in  any  way  is 

the  collection  of  the  residue  of  his 
claim.'  Sheldon,  Subrogation,  § 
127 ;  4  Pom.  Ekj.  Jur.  §  1419, 27  Am. 
&  Eng.  Enc.  Law,  210;  McConnell  v. 
Beattie,  34  Ark.  113,  and  cases  cited 
in  Bank  of  Fayetteville  v.  Lorwein, 
supra." 

See  also  Sheldon,  Subrogation,  2d 
ed.  §§  14.  70;  Jones  v.  Harris,  90 
Ark.  51,  55,  117  S.  W.  1077;  Plnnk- 
ett  v.  State  Nat.  Bank,  90  Ark.  86, 
88,  117  S.  W.  1079;  State  ex  rel. 
Luck  V.  Atkins,  53  Ark.  303,  13  S. 
W.  1097;  McConnell  v.  Beattie,  34 
Ark.  113;  Schoonover  v.  Allen,  40 
Ark.  132. 137, 138 ;  New  Jersey  Mid- 
land  B.  Co.  v.  Wortendyke,  27  N.  J. 
£q.  658;  Morrow  v.  United  States 
Mortg.  Co.  96  Ind.  21 ;  Lumbermen's 
Ins.  Co.  v.  Sprague,  69  Minn.  208, 60 
N.  W.  1101 ;  MuUer  v.  Flavin,  IS  S. 
D.  595,  610,  83  N.  W.  687;  Feather- 
stone  V.  Emerson,  14  Utah,  12,  45 
Pac.  713 ;  Kyner  v.  Kyner,  6  Watts, 
221. 

Decree  affirmed. 


aknotahon. 

PaynNBt  of  enllrtt  dafan  olF  Ihfard  penon  at  cowdMoB  of 


L  General  rnle: 

a.  Rule  stated,  16l>6. 

b.  Part  payment  by  principal,  16M. 
II.  Ap^ication  of  rvle: 

ft.  Surety  or  indoTser,  1600. 

b.  Porvon  interested  in  encumbered 

property,  1606. 
e.  Insurer,  1607. 

/.  Oenerai  ruh). 

a.  Bule  stated. 

The  gensral  rale  is  that  a  parson  Is 

not  entitled  to  be  subrogated  to  the 
rights  or  securities  of  a  creditor  until 
the  claim  of  the  creditor  agrainst  the 
debtor  has  boen  paid  in  full. 

United  States.— Columbia  Finance  & 
F.  Co.  V.  Kentucky  Union  R.  Co.  (1694) 
9  C.  C.  A.  264.  22  U.  S.  App.  54,  60 
Fed.  794;  Browder  v.  HiU  (1906)  69 
C.  C.  A.  499,  136  Fed.  821 1  National 
bank  T.  Rockefeller  (1909)  98  C.  C.  A. 
8.  174  Fed.  22;  Illinois  Surety  Co.  v. 
United  States  (1915)  141  C.  C.  A.  421. 
226  Fed.  666;  United  States  Fidelity 


III.  Elxceptions  to  rale: 

ft.  Conventional  subnotion,  1607. 
b.  Acquiescence  of  creditor,  1608. 
c  Estoppel,  1609. 
d.  Prevention  of  midtiplieity  «l 
aaiti,  1M9. 

&  G.  Co.  V.  Union  Bank  &  T.  Co.  (1915) 
14S  C.  C.  A.  30,  228  Fed.  448;  Peoples 
V.  Peoples  Bros.  (1918)  264  Fed.  489; 
New  Amsterdam  Casualty  Co.  v.  As- 
toria (1919)  256  Fed.  560.  Compare 
Re  Lawrence  (1881)  6  Fed.  349. 

Alabama. — Atherton  v.  Tesch 
(1919)  202  Ala.  448,  80  So.  832. 

Arlunsas.-^McConnell  v.  Beattie 
(1879)  34  Ark.  113;  Boone  Ck>untr 
Bank  v.  By  rum  (1900)  68  Ark.  71,  66 
S.  W.  632;  Bank  of  Fayetteville  v. 
Lorwein  (1906)  76  Ark.  245,  88  ^.  W. 
919,  6  Ann.  Cas.  202;  Jones  v.  Harris 
(1909)  90  Ark.  51,  117  S.  W.  1077; 
Plunkett  V.  State  Nat  Bank  (1909)  90 
Ark.  86,  117  S.  W.  1079;  Richeson  v. 
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National  Bank  (1910)  96  Ark.  594,  132 
S.  W.  913.  And  Me  the  reported  cafle 
(Baeton  v.  MATTHEWS,  ante  1594). 
See  also  Schoonover  v.  Allen  (1882) 
40  Ark.  132;  State  ex  rel.  Luck  v. 
Atkina  (1890)  53  Ark.  303,  13  S.  W. 
1097, 

California.— McDermott  v.  Mitchell 
(1879)  63  Cat.  6U;  Finnell  v.  Jas.  H. 
Goodman  ft  Co.  Csnk  (1909)  156  Cat. 
18,  lOS  Pac.  483;  Henafaaw  v.  Home- 
Und  Go.  (1918)  177  Cal.  881,  170  Pac. 
826. 

Connecticut.— Belcher  v.  Hartford 
Bank  (1843)  15  Conn.  381;  Stamford 
Bank  v.  Benedict  (1848)  15  Conn.  437. 

Ddawaiv^Fulton  v.  Harriustoc 
(1885)  7  Houst.  182.  SO  Atl.  856. 
-  Georgia.  —  Bridgea  v.  Nicholson 
(1856)  20  Qa.  90;  Carter  v.  Neal 
(1858)  24  Ga.  346.  71  Am.  Dec,  136; 
Cherry  v.  Singleton  (1880)  66  Ga.  206; 
Wilkins  v.  Gibaon  (1901)  113  Ga-  31, 
84  Am.  St  Rep.  204.  38  S.  £.  374. 

nUnoia.— Darst  v.  Bates  (1863)  51 
111-.  439;  Conwell  v.  McCowan  (1870) 
53  HL  363;  Rice  v.  Rice  (1883)  108 
IIL  199:  Loeb  v.  Fleming  (1884)  16 
in.  App.  503;  Sta^e  Bank  v.  Bryan 
(1914)  186  in.  App,  207. 

Indiana.— Zook  v.  Clemmer  (1878) 
.44  Ind.  15;  Vert  v.  Vosa  (188l!)  74  Ind. 
565;  Rice  v.  Morris  (1881)  82  Ind.  204; 
Carithers  t.  Stuart  (1882)  87  Ind.  424; 
Morrow  V.  United  States  Bfbrtg.  Co. 
(1884)  96  Ind.  21;  Anderson  v.  Wil- 
ifon  (1884)  100  Ind.  400;  Opp  v.  Ward 
(1890)  125  Ind.  241,  21  Am.  St.  Rep. 
2S0,  24  N.  E.  974 ;  Stuckman  v.  Roose 
(1897)  147  Ind.  402,  46  N.  E.  680; 
Springer  v.  Foster  (1901)  27  Ind.  App. 
16,  60  N.  E.  720;  Fife  v.  Ohio  Invest. 
Co.  (1912)  62  Ind:  App.  108.  100  N.  E. 
692;  American  Fidelity  Co.  v.  East 
Ohio  Sewer  Pipe  Co.  (1918)  53  Ind. 
App.  335.  101  N.  E.  671;  Maryland 
Casualty  Co.  v.  Cincinnati,  C.  C-  &  St. 
L.  R-  Co.  (1919)  —  Ind.  App.  — ,  124 
N.  E.  774.  See  also  Booker  v.  Benson 
(1882)  83  Ind.  260;  Johnson  t.  Aniana 
Lodge  (1883)  92  Ind.  150. 

Iowa.  —  Street  v.  Beat  (1864)  16 
Iowa,  68,  85  Am.  Dec.  504;  Massie  v. 
\Vilaon  (1864)  16  lows,  390;  Johnson 
V.  Harmon  (1865)  19  Iowa.  66; 
Knowles  v.  Rablin  (1865)  20  Iowa. 
101;  Jefferson  v.  Century  Sav.  Bank 
(1909)  143  Iowa.  83.  120  N.  W.  308; 


James  v.  Day  (1878)  87  Iowa,  l&l. 
Compare  Keokuk  v.  Love  (1870)  31 
Iowa,  119;  Gilbert  v.  Gilbert  (1874) 
39  Iowa,  657. 

Kansas. — Bartholomew  v.  First  Nat. 
Bank  (1897)  57  Kan.  594,  47  Pac.  519. 

Kentucky.— Rice  v.  Downing  (1851) 
12  B.  Mon.  44;  GaskUl  v.  Huffakar 
(1899)  20  Ky.  L.  Rep.  1555,  49  S.  W. 
770;  Willingham  v.  Ohio  Valley  Bkg. 
ft  T.  Co.  (1900)  22  Ky.  L.  Rep.  168.  66 
S.  W.  706.  57  S.  W.  467.  See  also  Hop- 
kiosville  Bank  v.  Rudy  (1867)  2  Bush, 
326;  Lnsk  V.  Hoj^  (1867)  8  Bush. 
179. 

Louisiana. — State  ex  rel.  Moore  v. 
Perkins  ( 1905)  114  La.  302,  38  So.  196 ; 
Board  of  Health  v.  Teutonia  Bank  A  T. 
Co.  (1915)  187  La.  422,  66  So.  748, 
Ann.  Caa.  1916B.  1251 ;  Pickett  v.  Bates 
(1848)  3  La.  Ann.  627. 

Maryland. — HoUingsworth  v.  Floyd 
(1827)  2  Harr.  ft  G.  87;  Union  Bank 
V.  Edwards'  (1829)  1  GUI  ft  J.  346; 
Neptune  Ins.  Go.  v.  Dors«y  (1860)  3 
U4.  Ch.  3i4;  Lawson  v.  Snyder  (1861) 
1  Md.  71;  Grove  v.  Brien  (1861)  1  Md. 
48&;  Swan  v.  Pattovaon  (1854)  7  Md. 
164;  Virginia  v.  State  (1870)  88  Md. 
601.  Compare  Bullock  v.  Campbell 
(1860)  9  GiU.  182;  McKoew  v.  Duvall 
(1877)  46  Md.  501. 

Massacbnaetta.  —  Richardson  v. 
Washington  Bank  (1842)  3  Met  586; 
Wilcox  v.  Fairhaven  Bank  (1863)  7 
Allen,  270.  Compare  Cki\d  v.  New 
Ysrk  &  N.  B.  B.  Go.  (SBSO)  1S9  Maas. 
170. 

Michlgan^—Shutes  v.  Woodard 
(1885)  67  Mich.  218,  28  N.  W.  775; 
Banking  Comrs.  v.  Chelsea  Sav.  Bank 
(1910)  161  Mich.  691,  126  N.  W.  424, 
aflSrmed  on  rehearing  (1910)  161  Mich. 
704,  127  N.  W.  351. 

Minnesota.  —  Knoblauch  v.  Fogle- 
song  (1888)  38  Minn.  459,  38  N.  W. 
366;  London  &  Northwest  American 
Mortg.  Co.  V.  Fitzgerald  (1893)  65 
Minn.  71.  66  N.  W.  464;  Lumbermen's 
Ins.  Go.  V.  Sprague  (1894)  69  Minn. 
208,  60  N.  W.  1101.  Compare  Nettle- 
ton  V.  Ramsey  County  Land  ft  Loan 
Co.  (1893)  54  Minn  395,  40  Am.  St. 
Rep.  842,  66  N.  W.  128. 

Mississin^t — Bank  of  England  v. 
Tarleton  (1851)  23  Miss.  178;  Lee  v. 
Griffin  (1856)  31  Miss.  632;  Magee  v. 
Leggett  (1873)  48  Miss.  189;  GooA  t. 
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Golden  (1896)  78  Miss.  91,  65  Am.  St. 
Rep..  486,  19  So.  100;  Fidelity  &  D.  Co. 
V.  Wilkinson  County  (1916)  109  Misa. 
879,  69  So.  866. 

Misfioari^Amea  v.  Huse  (1893)  65 
Mo.  App.  422;  Fisher  v.  Columbia 
Bldg.  &  L.  AsBO.  (1894)  59  Mo.  App. 
430;  Mathews  v.  Switzler  (1870)  46 
Mo.  301. 

Nebraska.  —  Skinkle  t.  Huffman 
(1897)  52  Neb.  20,  71  N.  W,  1004. 

New  Hanpshire.— Gannett  v.  Blod- 
gett  (1869)  89  N.  H.  160.  See  also 
MoniBon  v.  Citizens  Nat.  Bank  (1889) 
65  N.  H.  253,  9  L.R.A.  282,  23  Am.  St 
Rep.  89,  20  Atl.  800. 

New  Jersey. — ^New  Jersey  Midland 
R.  Co.  V.  Wortendyke  (1876)  27  N.  J. 
Eq:  658;  Comins  t.  Culver  (1882)  35 
N.  J.  Eq.  94;  Wyckoff  v.  Noyes  (1882) 
36  N.  J.  Eq.  227;  New  Jersey  Bldg. 
A  L.  &  Invest  Co.  t.  Cumberland  Land 
&  Improv.  Co.  (1895)  53  N.  J.  Eq.  644, 
38  Atl.  964;  McKenna  V  Corcoran 
(1906)  70  N.  J.  Eq.  627,  61  Atl.  1026. 
affirmed  in  (1906)  71  N.  J.  Eq.  303, 
71  Atl.  1134. 

New  Ycffk^— Oifford  Rising 
(1891)  86  N.  Y.  S.  R.  849,  12  N,  Y. 
Snpp.  480;  Siekals  v.  Herold  (1896) 
16  Misc.  11«,  86  N.  Y.  Supp.  488;  Mc- 
Grath  v.  Carnegie  Trust  Co.  (1917) 
221  N.  Y.  92,  116  N.  S.  787,  reversing 
(1916)  171  App.  Div.  143,  167  N.  Y. 
Supp.  42. 

North  Carallna. — Thompson  t. 
Humphrey  (1880)  83  N.  C.  41C  See 
also  Journal  Pub.  Co.  v.  Barber  (1914) 
166  N.  G.  478.  81  S.  E.  694. 

Oklahomtu — Marks  t.  Baum  Bldg. 
Co.  (1918)  —  Okia,  — ,  175  Pac.  818, 

Pennsylvania. — Burns  v.  Hunting- 
don  Bank  (1830)  1  Penr.  &  W.  395; 
Kyner  v.  Kyner  (1837)  6  Watts,  221; 
Coates'a  Appeal  (1844)  7  Watts  &  S. 
99;  Pennsylvania  Bank  v.  Potius 
(1840)  10  Watts,  148;  Allegheny  Nat 
Bank  v.  Petty  (1887)  4  Sadler,  466, 
19  W.  N.  C.  78,  7  Ath  788;  Nesbit  v. 
Martin  (1887)  4  Pa.  Co,  Ct.  95,  affirmed 
in  (1888)  118  Pa.  138.  4  Am.  St.  Rep. 
584.  12  Atl.  442;  Sowers's  Appeal 
(1888)  1  Monaghan,  49,  15  Atl.  898; 
Hoover  v.  Epler  (1866)  52  Pa.  522; 
Brough's  Estate  (1872)  71  Pa.  460; 
Brice's  Appeal  (1880)  96  Fa.  146;  In- 
surance (3o.  of  N.  A.  T.  Fidelity  Title 
&,  T._Co.  (1889)  123  Pa.  523,  2  L.RJL 


586,  10  Am.  St.  Rep.  546,  16  Atl.  791; 
Forest  Oil  Co's  Appeal  (1888)  118 
Pa.  138,  4  Am.  St  Rep.  684,  12  AtL 
442;  Musgrave  v.  Dickson  (1896)  172 
Pa.  629,  61  Am.  St  Rep.  766.  33  Aa 
706;  Gawthrop  Co.  v.  Fibre  Specialty 
Co.  (1917)  257  Pa.  349.  101  AtL  760. 

Rhode  Islands— See  Church's  Peti- 
tion (1888)  16  R.  I.  231,  14  Atl.  874; 
Chapman  v.  Cooney  (1904)  26  B.  L 
657,  67  Atl.  928. 

Temwasee.  —  Knaffl  v.  KnoxviUe 
Bkg.  &  T.  Co.  (1916)  183  Tenn.  655, 
182  S.  W.  232,  Ann.  Cas.  1917G,  1181; 
Motley  v.  Harris  (1878)  1  Lea,  677; 
Harlan  v.  Sweeny  (1878)  1  Lea,  682. 
See  also  Gilliam  v.  Esselman  (1867)  5 
Sneed,  86. 

Texas^-Cason  Connor  (1892)  83 
Tex.  26,  18  8.  W.  668;  Slaughter  t. 
Boyce  (1914)  —  Tex.  Civ.  App.  — .  170 
S.  W.  259;  Foos  Gas  Engine  Co.  v. 
Fairview  Land  &  Cattle  Co.  (1916) 
—  Tex.  Civ.  App.  — ,  185  S.  W.  382. 
See  also  BeviUft  v.  Boyd  (1897)  16  Tex. 
Civ.  App.  491,  41  S.  W.  670,  42  S.  W. 
818.  • 

Utah. — Featherstone  v.  Emerson 
(1896)  14  Utah.  12,  45  Pac.  713. 

Virginia.— Grubbs  v.  Wysors  (1879) 
32  Gratt.  127;  Phenix  Ins.  Co.  v.  First 
Nat  Bank  (1889)  86  Va.  765,  2  L.RJL 
667.  17  Am.  St  Rep.  101,  8  S.  E.  719; 
Sipe  V.  Taylor  (1906)  106  Va.  231.  65 
S.  E.  642. 

West  Virginia. — Neal  Buffington 
(1896)  42  W.  Va.  327,  26  S.  E.  172. 

England^Farebrother  t.  Wode- 
house  (1866)  23  Beav.  18,  63  Eng.  Re- 
print, 7,  2  Jur.  N.  S.  1178,  26  L.  J. 
Ch.  K.  S.  81.  6  Week.  Rep.  12;  Gedye 
V.  Matson  (1858)  25  Beav.  310,  53  Eng. 
Reprint,  655;  Cooper  v.  Jenkins  (1863) 
32  Beav.  337,  65  Eng.  Reprint.  132,  1 
New  Reports,  383 ;  Ex  parte  Rushf  orth 
(1806)  10  Ves.  Jr.  409,  82  Eng.  Re- 
print. 903,  8  Revised  Rep.  10.  Com- 
pare Leicestershire  Bkg.  Co.  v.  Haw- 
kins (1900)  16  Times  L.  R.  317. 

Canada. — National  F.  Ins.  Co.  v.  Mc- 
Laren (1886)  12  Ont  Rep.  682. 

"The  doctrine  of  substitution  only 
applies  where  the  principal  has  been 
wholly  paid.  It  cannot  be  permitted 
where  he  has  been  in  part  only," 
Pennsylvania  Bank  t.  Potius  (1840) 
10  Watts  (Pa.)  148. 
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'*In  general.  It  is  said,  a  surety  is  not 
entitled  to  the  remedies  of  the  creditor 
upon  or  for  any  partial  payment,  nor 
unless  the  debt  is  fully  paid  and  sat- 
isfied i  and  until  satisfaction  the 
creditor  will  be  left  in  full  control  and 
possession  of  the  debt  and  the  reme* 
dies  for  its  recovery,  although  he  may 
be  bound  to  ace  them  for  the  benefit 
of  the  surety."  Motley  v.  Harris 
(1878)  1  Lea  (Teniu).677. 

"The  payment  ot  the  whole  debt  for 
which  the  surety  is  liable  is  essential 
to  subrosration.  .  .  .  The  equity 
of  subrotraUon  does  not  arise  from  tbe 
mere  obligation  to  pay;  it  springs 
akme  from  payment.  Tht  lisbility  of 
tho  earaty  fbr  the  remainder  of  tiie 
debt  continued  as  well  ttftw  as  before 
such  payment,  and  nntil  'tiie  entire 
debt  is  paid  tiie  surety  has  no  such 
equity  as  will  entitle  Mm  to  the  ac- 
tive aid  of  a  court  of  equity."  Colum- 
bia Finance  ft  T.  Co.  v.  Kentucky 
Union  R.  Go.  (1894)  8  G.  a  A.  264, 
22  V.  $.  App.  54,  60  Fed.  794. 

"It  is  well  established  that  one  who 
is  liable  to  pay  tiie  debt  of  another 
cannot  assert  hia  right  of  subrogation 
until  he  F^ys  the  debt  infuU* — at  |eaat, 
so  far  aa  the  rights  of  a  principal 
creditor  are  concerned.  In  order  to 
put  himself  in  position  to  ask  for  sub- 
rogatiod,  he  must  pay  the  debt  Even 
payment  of  a  part  of  the  debt  does  not 
establish  hia  right  to  subrogation." 
Jones  V.  Harris  (1909)  90  Ark,  61, 117 
S.  W.  1077. 

A  statement  of  the  rule  very  fre- 
quentiy  quoted  with  approval  is  that 
in  New  Jersey  Midland  R.  Co.  v.  Wor- 
tendyke  (1876)  27  N.  J.  Eq.  658, 
wherein  the  court  said:  "The  right 
of  subrogation  cannot  be  enforced  un- 
til the  whole  debt  is  paid;  and  until 
the  creditor  be  satisfied,  tiwre  ought 
and  can  be  no  interference  with  his 
rights  or  his  securities,  which  might, 
even  by  bare  possibility,  prejudice  or 
embarrass  him  in  any  way  in  the  col- 
lection of  the  residvie  of  his  claim." 

'The  reason  of  this  rule  is  that  the 
person  ultimately  entitled  to  subroga- 
tion cannot  be  permitted  to  interfere 
with  or  delay  injuriously  the  right  of 
a  principal  creditor  to  pursue  every 
remedy  open  to  faim  for  the  collection 


of  his  debt"  Jones  t.  Harris  (Ark.) 
supra. 

In  Colnmbia  Finance  &  T.  Co.  v. 
Kentucky  Union  R.  Co.  (Fed.)  supra, 
the  reason  for  the  rule  was  stated  by 
the  court  as  follows:  "The  pfonnent 
of  the  whole  debt  for  which  the  surety 
is  liable  is  essential  to  subrogation. 
If  the  surety,  upon  making  a  partial 
payment  became  entitled  to  subroga- 
tion pro  tanto,  and  theMby  became  en- 
titled to  the  position  of  an  assignee 
of  the  property  to  the  extent  of  such 
payment  it  would  operate  to  place 
such  surety  upon  a  footing  of  equality 
with  the  holders  of  tiie  unpaid  part 
of  the  debt  and  in  case  the  property 
was  ineufficiait  to  pay  the  remainder 
of  the  debt  for  which  the  guarantor 
was  bound,  the  loss  would  logically 
fall  proportionately  upon  tiie  creditor 
and  upon  the  surety.  Such  a  result 
would  be  grossly  inequitable." 

In  Hollingsworth  v.  Floyd  (1827) 
2  Harr.  ft  G.  (Hd.)  91,  ttie  eourt  said: 
"It  would  not  subserve  the  ends  of 
justice  td  consider  the  assignment  of 
an  entire  debt  to  a  surety  as  effected 
by  operation  of  law,  where  he  had  paid 
but  a  part  of  It  and  still  owed  a  bal- 
ance to  the  creditor;  and  this  court 
would  not'countenance  such  an  anom- 
aly as  a  pro  tanto  assignment,  the' 
effects  of  which  could  only  be  to  give 
distinct  Interests  in  the  same  debt  to 
both  creditor  and  surety." 

In  Harlan  v.  Sweeny  (1878)  1  Lea 
(Tenn.)  682,  the  reason  for  the  rule 
was  said  to  be  that  "subrogation  is 
the  creature  of  equity,  and  will  never 
be  allowed  to  the  prejudice  of  the 
creditor." 

In  Opp  V.  Ward  (1890)  125  Ind.  241, 
21  Am.  St.  Rep.  220,  24  N.  E.  974. 
it  was  safd  that  the  reason  for  the 
rule  is  that  the  law  will  not  permit 
the  right  of  action  to  enforce  the 
security  to  be  divided  between  the 
creditor  and  the  surety,  nor  allow  the 
debtor  to  be  subjected  to  the  incon- 
venience of  two  actions  instead  of  one. 

b.  Part  payment  by  principal. 
The  rule  that  payment  of  the  whole 
debt  is  prerequisite  to  subrogation 
goes  no  further  than  to  require  the 
pasrment  of  the  entire  sum  due  to  the 
creditor.    Although  the  surety  pays 
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only  a  part  of  the  debti  if  the  balance 
is  paid  by  the  principal,  the  surety  is 
entitled  to  be  snbrogated  to  the  credi- 
tor's riflrhte  to  the  extent  of  the  amount 
paid  by  him. 

GeoTffia^Wilkins  t.  Gibaon  (IBOl) 
113  Ga.  31,  84  Am.  St.  Rep.  204,  38 
S.  E.  374. 

Indiana.— Vert  v.  Vosb  (1881)  74 
Ind.  665. 

Kentacky.— Barnes  V.  Barnes  (1903) 
24  Ky.  L.  Rep.  1732,  72  S.  W.  282. 

Mississippi. — Hagee  v.  heggeit 
(1873)  48  Miss.  139. 

New  Jersey. — Coming  v.  Culver 
(1882)  85  N.  3.  Eq.  94. 

New  Yorik— See  Gifford  v.  Rising 
(1891)  80  N.  Y.  S.  R.  849,  12  N.  Y. 
Supp.  480. 

North  Carolina.— Journal  Pnb.  Co. 
V.  Barber  (1914)  166  N.  C.  478,  SI  8. 
E.  694. 

South  Carolfna. — ^Bowen  v.  Barks- 
dale  (1890)  33  S.  C.  142.  11  S.  G.  640. 

Tens. — Foos  Gas  Engine  Co.  v. 
Fairview  Land  &  Cattle  Co.  (1916)  — 
Tex.  Civ.  App.  — ,  185  S.  W.  382. 

West  Virginia.— Neal  v.  BuflFington 
(1896)  42  W.  Va.  327,  26  S.  E.  172. 

"It  seems,  however,  that  if  the  debt 
be  actually  discharged,  the  junior  en- 
cumbrancer would  be  entitled  to  sub- 
rogation to  the  extent  of  the  amount 
he  contributed,  though  the  balance  of 
tiie  debt  was  paid  by  the  debtor  or  by 
a  third  person."  Wilkins  v.  Gibson 
(Ga.)  supra. 

In  Magee  v.  Leggett  (Miss.)  supra, 
it  was  said:  "We  do  not  understand 
the  rule  as  requiring  that  the  'surety' 
must  make  entire  payment;  it  is 
enough  if  the  creditor  has  been  fully 
paid,  part  by  the  principal  debtor,  and 
part  by  the  surety.  In  such  a  case, 
subrogation  will  accrue  pro  tanto  to 
the  extent  of  his  payment." 

In  Comins  v.  Culver  (N,  J.)  supra,  it 
appeared  that  a  judgment  was  re- 
covered against  Hetfield  and  Culver. 
From  this  judgment  an  appeal  was 
taken,  and  one  Potter  became  surety 
on  the  appeal  bond.  The  judgment 
was  affirmed,  and  on  it  a  portion  of 
the  debt  was  realized.  Potter  paying 
the  balance.  It  was  held  that  he  was 
entitled  to  be  subrogated  pro  tanto  to 
the  rights  of  the  judgment  creditor. 


In  Foos  Gaa  Engine  Co.  v.  Fairview 
Land  ft  Cattle  Go.  Cta.)  svpra,  it  was 
held  that  a  surety  oa  a  note  which 
was  collaterally  secured,  who  bad  been 
owtnpelled  to  pay  part  of  the  debt,  was 
entitled  to  subrogation  to  the  extent 
of  the  amount  paid  by  him,  the  balance 
of  the  debt  having  been  paid  by  the 
principal.  The  coart  said:  "Appel- 
lant's position  that  the  whole  debt 
secured  by  the  collNkeral,  is  zequircd 
to  be  paid  before  st^rogation  can  ex- 
ist, ...  is  not  applicable  to  this 
case.  The  cases  and  the  rule  nuist  be 
applied  to  the  tects.  Literally,  the 
appellant  states  the  general  nrie  cor^ 
rectly,  but  there  can  be  no  objection 
where  one  is  obligated  a^id  poQUired 
to  make  a  partial  payment  ef  a  whole 
debt*  drapping  in  behind  tke  pnnci- 
pal  creditor  as  to  the  fuod^  aa  was 
done  in  this  ease," 

II.  A^pUeaUmi  of  rtOfi. 

m.  5uraSir  er  Mweer. 

'  The  rule  that  full  payment  of  the 
debt  is  prerequisite  to  subrogation  has 
been  most  commonly  api^ied  in  deny- 
ing relief  to  a  surety  or  indorser  who, 
having  pakl  part  of  the  debt  lor  which 
he  was  secondarily  liable,  seeks  to  be 
subrogated  to  the  righto  sf  the 
creditor. 

United  States^— Celnmbia  flnaaee 

A  T.  Co.  v.  Kentucky  Union  R.  0>. 
(1894)  22  U.  S.  App.  64,  9  C.  C.  A. 
264,  60  Fed.  7»4;  Browder  v.  Hill 
(1906)  69  C.  C.  A.  499,  136  Fed.  821; 
National  Bank  v.  Rockefeller  (1909)  98 
C.  C.  A.  8. 174  Fed.  22;  IlHnois  Surety 
Co.  V.  United  States  (1916)  141  C.  C. 
A.  421,  226  Fed.  665;  United  Stotes 
Fidelity  ft  6.  Co.  v.  Union  Bank  ft  T. 
Co.  (1916)  148  C.  0.  A.  30,  228  Fed. 
448;  Peoples  v.  Peoples  Bros.  (1918) 
264  Fed.  489 ;  New  Amsterdam  Casual- 
ty Co.  V.  Astoria  (1919)  266  Fed.  660. 
Compare  Re  Lawrence  (1881)  6  Fed. 
349. 

Alabama. — Atherton  v.  Tesch 
(1919)  202  Ala.  448,  80  So.  882. 

Arkansas. — ^McConnell  v.  Beattie 
(1879)  34  Ark.  113;  Bank  of  Fayette- 
ville  v.  Lorwein  (1905)  76  Ark,  245,  88 
S.  W.  919,  6  Ann.  Cas.  202;  Plunkett 
V.  SUte  Nat  Bank  (1909)  90  Ark.  86, 
117  S.  W.  1079;  Richeson  v.  National 
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Cank  (1910)  96  Atk,  594,  182  S.  W. 

918. 

California.— McDermott  t.  Mitchell 
(1879)  5S  Cal.  616;  Finnell  v.  Jas.  H. 
Goodman  &  Go.  Bank  (1909)  166  Cal. 
18,  103  Pac.  483;  Henshaw  v.  Home- 
land Co.  (1918)  177  Cal.  381,  170  Pac 
826. 

Connecticut. — Belcher  v,  Hartford 
Bank  (1843)  15  Conn.  S81;  Stamford 
Bank  t.  Benedict  (1843)  16  Conn.  487. 

Delaware — Fulton  v.  Harrington 
(1886)  7  Houst  182,  80  AtL  866. 

Georgia.---Bridge8  Nicholaon 
(1866)  20  Ga.  90;  Carter  t.  Neal 
ria68)  24  Ga.  346,  71  Am.  Dec.  1S6; 
Cherry  T.  Singleton  (1880)  66  Ga.  206. 

IlUnois^Darst  v.  Bates  (1869)  61 
111.  439;  Conwell  v.  McCowan  (1870) 
5S  IlL  363;  SUte  Bank  v.  Bryan 
(1914)  186  Ul.  App.  207,  affirmed  on 
other  grounds  in  (1916)  268  111.  161, 
108  N.  E.  1004. 

Indiana. — Zook  v.  Clemmer  (1873) 
44  Xnd.  16;  Bice  v.  Morris  (1881)  82 
Ind.  204;  Booker  v.  Benson  (1S82)  83 
Ind.  250;  Carithers  v.  Stuart  (1882) 
87  Ind.  424;  Opp  v.  Ward  (1890)  125 
Ind.  241,  21  Am.  St.  Rep.  220.  24  N.  E. 
974;  American  Fideli^  Co.  t.  East 
Ohio  Sewer  Pipe  Co.  (1918)  63  Ind. 
App.  335,  101  N.  E.  671. 

Iowa.— Keokuk  v.  Love  (1870)  81 
Iowa,  119;  James  v.  Day  (1873)  37 
Iowa,  164;  Jefferson  v.  Century  Sav. 
Bank  (1909)  143  Iowa,  88,  120  N.  W. 
308. 

Kansas. — Bartholomew  v.  First  NaL 
Bank  (1897)  57  Kan.  594,  47  Pac.  519. 

Ettitucky. — ^Hopklnsville  Bank  v. 
Budy  (1867)  2  Bush,  326;  Lusk  v. 
Hopper  (1867)  3  Bush,  179;  Gaskill  v. 
Huffaker  (1899)  20  Ky.  L.  Rep.  1656, 
49  S.  W.  770;  WiUingham  v.  Ohio  Val- 
ley  Bkg.  &  T.  Co.  (1900)  22  . Ky.  U 
Bep.  158.  66  S.  W.  706,  67  3.  W.  467. 
Compare  Barnes  v.  Barnes  (1903)  24 
Ky.  L.  Rep.  1732.  72  S.  W.  282. 

Louisiana.— Pickett  v.  Bates  (1848) 
3  La.  Ann.  627 ;  State  ex  rel.  Moore  t. 
Perkins  (1906)  114  La.  302,  38  So. 
196;  Board  of  Health  v.  Teutonia 
Bank  ft  T.  Co.  (1915)  187  La.  422,  68 
So.  748,  Ann.  Gas.  1916B,  1261. 

llarylaBd« — ^Hollings worth  v.  Floyd 
(1827)  2  Harr.  &  G.  87;  Maryland 
Union  Bank.  v.  Edwards  (1829)  1  Gill 
9  A.L.R.— 101. 


&  J.  346;  Neptune  Ins.  Co.  v.  Dorsey 
(1850)  3  Md.  Ch.  334;  Lawson  v.  Sny- 
der (1861)  1  Md.  71;  Swan  v.  Patterson 
(1864)  7  Md.  164;  Virginia  t.  State 
(1870)  32  Hd.  601.  Compare  Bullock 
V.  Ganvbell  (1860)  9  Gill,  182. 

Hassadiusetts.  —  Richardson  v. 
Washington  Bank  (1842)  3  Met  536; 
Wilcox  V.  Fairhaven  Bank  (1863)  7 
Allen,  270;  Child  v.  New  York  &  N. 
E.  R.  Co.  (1880)  129  Mass.  170. 

Michigan. — Banking  Comrs.  v.  CheU 
sea  Sav.  Bank  (1910)  161  Mich.  691, 
12^  N.  W.  424.  affirmed  on  rehearing 
(1910)  161  Mich.  704,  127  N,  W.  851. 

Minnesota. — Nettleton  t.  Ramsey 
County  Land  ft  Loan  Co.  (1893)  54 
Minn.  395,  40  Am.  St.  Rep.  342,  56  N. 
W.  128;  Lumbermen's  Ins.  Co.'  v. 
Sprague  (1894)  69  Minn.  208,  60  N. 
W.  1101. 

Mlesisaippi.-'Battk  <4  England  v. 
Tarleton  (1851)  23  Miss.'  178;  Magee 
V.  Leggett  (1873)  48  Miss.  139;  CU>od 
V.  Golden  (1896)  73  Miss.  91,  55  Am. 
St.  Bep.  486,  19  So.  100;  Fidelity  &  D. 
Go.  T.  Wilkinaon  County  (1916)  109 
Miaa.  879,  69  So.  866. 

Missouri.— Ames  v.  Huse  (1893)  66 
Mo.  App.  422;  Fishor  t.  Columbia 
Bldg.  ft  L.  Asao.  (1894)  69  Mo.  App. 
430;  Mathews  v.  Switzler  (1870)  46 
Mo.  301. 

New  Hampshire. — Morrison  t.  Citi- 
zens Nat.  Bank  (1889)  65  N.  H.  253, 
9  L.R.A.  £82,  23  Am.  SU  Bep.  39,  20 
Atl.  300. 

New  Jersey. — New  Jersey  Midland 
R.  Co.  V.  Wortendyke  (1876)  27  N.  J. 
Eq.  658;  McKenna  v.  Corcoran  (1905) 
70  N.  J.  Eq.  627r  61  Atl.  1026,  affirmed 
in  (1906)  71  J.  Eq.  803,  71  Atl. 
1134, 

New  York. — Gifford  v.  Rising 
(1891)  35  N.  T:  S.  B.  849,  12  N.  Y. 
Supp.  430;  Stekels  v,  Herold  (1895) 
15  Misc.  116,  86  N.  Y.  Supp.  488; 
modified  on  other  grounds  in  (1896) 
149  N.  Y.  332,  43  N,  E.  852 ;  McGrath  v. 
Carnegie  Trust  Co.  (1917)  221  N.  Y. 
92,  lie  N.  E.  787,  reversing  (1916) 
171  App.  Div.  143,  157  N.  Y.  Supp.  42. 

North     Carolina. — Thompson  v. 
Humphrey  (1880)  83  N.  C;  416;  Jour- 
nal  Pub.  Co.  T.  Barber  (1914^  166  N. 
C.  478.  BIS.  E.  694,,. 
.  Pennsylvanla.--Gawthrop    Co.  v. 
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Fibre  Specialty  Co.  (1917  )  257  Pa. 
349,  101  Atl.  760;  Burns  v.  Hunting- 
don Bank  (1830)  1  Penr.  A  W.  396; 
Kyner  v.  Kyner  (1837)  6  Watts,  221; 
Pennsylvania  BAnk  v.  Potins  (1840) 
10  Watts,  148;  C<Jates's  Appeal  (1844) 
7  Watts  ft  S.  99;  Allegheny  Nat.  Bank 
V.  Petty  (188T)  4  SAdler,  466,  19  W. 
N.  C.  78,  7  Atl.  788;  Nesbft  v.  Martin 

(1887)  4  Pa.  Co.  Ct.  95,  affirmed  in 

(1888)  118  Pa.  188,  4  Am.  St.  Rep. 
684,  12  Atl.  442;  Sowers's  Appeal 
(1888)  I  Monaghan,  49.  15  Atl.  898; 
Hoover  v.  Epier  (1866)  52  Pa.  522; 
Brough*s  Estate  (1872)  71  Pa.  460; 
Brice's  Appeal  (1880)  96  Pa.  146;  For- 
est Oil  Go's  Appeal  (1888)  118  Pa. 
138,  4  Am.  St.  Rep.  S84,  12  Atl.  442; 
Miisgrave  v.  Dickson  (1896)  172  Pa. 

>  629,  51  Am.  St.  Rep.  765,  38  Atl.  705. 
Rhode  Island.— Church's  Petition 
(1888)  16  R.  t.  281,  14  Atl.  874. 
'  Tennessee^ — Motley  v.  Harris 
(1878)  1  Lea,  577;  Harlan  v.  Sweeny 
(1878)  1  Lea,  682;  Gilliam  t.  Easelman 
(1867)  6  Srieed,  86;  KnaA  v.  Knox- 
ville  Bkg.  &  T.  Co.  (1916)  133  Tenn. 
655,  182  S.  W.  282.  Ann.  Cas.  1917C. 
1181. 

Texas. — Foos  Gas  Engine  Co.  v. 
Fairview  Land  ft  Cattle  Co.  (1916) 
—  Tex.  Civ.  App.  — .  186  S.  W.  882; 
Slaughter  v.  Boyce  (1914)  —  Tex.  CIt. 
App.  — ,  170  S.  W.  269. 

Virginia.— Grubbs  v.  Wysors  (1879) 

52  Gratt.  127;  Sipe  v.  Tiaylor  (19*6> 
106  Va.  231,  55  S.  E.  542. 

West  Virginia.— Neal  v.  Bnflington 
(1896)  42  W.  Va.  827,  26  S.  E.  172. 

EngUUid. — Ex  parte  Rashforth 
(1805)  10  Ves.  Jr.  4p9.  32  Eng.  Re- 
print, 90S,  8  Revised  Rep.  10;  Fare- 
brother  V.  Wodehouse  (1856)  28  Beav. 
18,  53  Eng.  Reprint.  7,  2  Jur.  N.  S.  1178, 
26  L.  J.  Ch.  N.  S.  81.  6  Week.  Rep.  12; 
Gedye  t.  Ufttsoil  (1868)  26  Beav.  810, 

53  Eng.  Reprint,  666;  Cooper  v.  Jen- 
kins (1863)  32  Beav.  337,  65  Eng.  Re- 
print, 132,  1  New  Reports,  383. 

Thus,  In  WiUingham  v.  Ohio  Valley 
Bkg.  ft  T.  Co.  (1900)  22  Ky.  L.  Rep. 
158,  57  S.  W.  467,  it  appeared  that 
the  maker  of  a  note  deposited  with  a 
bank  two  policies  of  life  tnsurance. 
from  which  the  bank'  might  realize 
a  sum  by  surrender,  as  security  fbr 
the  note  and  for  other  debts  owed 'by 


the  maker  to  the  bank.  It  was  held 

that  a  surety  who  had  been  compelled 
to  pay  the  note  was  not  entitled  to  sab- 
rogation  while  the  other  debts  owed 
by  the  maker  to  the  bank  were  still 
unpaid.  The  court  said:  'If  ail  tiie 
debts  were  paid,  either  by  the  appli- 
cation of  the  insurance  money  or  fran 
the  collateral,  and  any  fund  or  securi- 
ty be  left  in  the  hands  of  appellee,  ap- 
pellarit  might  be  entitled  to  be  substi- 
tnted  to  the  rights  of  appellee,  or  to 
have  an  accounting;  but  on  the  ad- 
mission of  appellant  such  facts  do  not 
appear.'' 

Similarly,  it  was  shown  in  State 
Bank  v.  Bryan  (1914)  186  BL  App. 
207,  that' collateral  was  pledged  to  se- 
cure the  payment  of  several  notes 
with  different  sureties.  In  passing  on 
the  right  of  the  sureties  for  the  first 
note  to  subrogation,  the  court  said: 
"Had  appellants  paid  the  note  and  tiie 
collateral  had  been  pledged  to  secure 
that  note  alope,  they  would  have  been 
subrogated  to  the  rights  of  the  cred- 
itor in  the  collateral;  but  that  was 
not  the  case.  A  creditor  cannot  be 
compelled  to  surrender  collateral  on 
the  payment  of  a  part  only  of  the  debt 
it  secures,  and  it  is  quite  clear  that 
sureties  paying  a  part  of  the  debt  only 
cannot  enforce  the  right  of  subroga- 
tion in  the  same  way  and  to  the  same 
extent  as  in  cases  where  the  entire 
debt  is  paid." 

It  appeared  in  National  Bank  v. 
Rockefeller  (1909)  98  0.  C.  A.  S,  174 
^ed.  22,  that  a  corporation  gave  its 
note  for  a  specified  sum  to  a  bank,  de- 
positing other  notes  as  collateral  to 
secure  the  payment  of  the  first  note, 
and  also  as  security  for  any  other 
debt  which  the  corporation  might 
owe  the  bank.  It  was  held  that  a 
guarantor  who  paid  the  note  was  not 
entitled  to  be  subrogated  to  tte  rightic 
of  the  bank  in  the  eirflateral,  where  it 
appeared  that  a  prior  Indebtedness  of 
the  corporation  to  the  bank  remained 
unpaid. 

So,  in  Illinois  Surety  Co.  v.  Unitef* 
States  (1915)  141  C.  C.  A.  «!,  226 
Fed.  666,  it  appeared  that  a  bond  waf 
glren  by  a  bank  as  principal  and  a 
^itirtty  company  As  surety  on  the  des- 
ignation of  the  bank  as  a  diepaeiUtrf 
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of  moeeya  for  banknipt  eBtates.  In 
an  action  Against  the  surety  company 
by  the  United  States  for  the  use  and 
benefit  of  a  trustee  in  bankruptcy,  it 
was  held  that  no  right  of  subroxatioa 
wcisted  until  the  government  should 
have  obtained  from  ib»  principal  or 
the  8«rety»  payment  not  more^  of  the 
penalty,  but  of  the  debtor's  entire  ob- 
ligation. 

It  appeared  in  Plunkett  v.  State  Nat. 
Bank  (1909)  90  Ark«  86,  117  S.  W. 
1079,  that  the  payee  of  a  note,  signed 
by  the  maker  for  the  acconunodation 
of  a  third  person,  held  as  collateral 
certain  other  ootts  depostted  with  him 
by  the  third  person.  It  was  held  that 
ttie  acconunodation  maker  cwild  not 
domand  snbrogartion  without  having 
flrat  paid  the  entire  amount  of  the 
note,  and  «onld  not  f<i>rce  the  maker 
Into  a  eoart  of  equity  for  the  purpose 
of  enforcing  the  collection  of  tiie  col- 
lateral. 

So,  it  was  shown  in  Peoples  v.  Peo- 
ples Bros.  (1918)  254  Fed.  489,  that  a 
surety  company  signed  a  contractor's 
bond  conditioned  for  the  payment  by 
the  contractor  of  all  claims  for  labor 
performed  or  material  furnished  in  the 
I>erformance  of  the  contract.  A  re- 
ceiver was  afterwards  appointed  for 
tlie  contractor,  and  the  surety  com- 
pany thereupon  paid  the  amount  of  its 
bond  into  cour^  the  bond  amounting 
to  64.8  per  cent  of  the  claims  of  credi- 
tors. Subsequently  the  receiver  com- 
pleted the  contract,  and  the  surety 
company  sought  to  be  subre^ated  to 
the  fund  paid  to  the  receiver.  It  was 
held  that  the  sure^  company  was  not 
entitled  to  subrogation  until  the 
claims  for  labor  and  material  had  been 
paid  in  fulL  The  court  said:  "In  the 
present  case  the  creditors  protected  by 
the  bond,  namely,  the  materialmen, 
have  not  been  piUd  in  full.  They  are 
•■titled  a*  ereditora  of  the  eontraeter 
tt9  look  for  payment  to  the  fund  paid 
by  the  city  and  the  railroad  to  the  re- 
cover upon  oempletion  of  the  con- 
tractt.and  until  they  are  paid  in  full 
Utie  sure^  has  no  eqaity  superior  to 
thejcs.  The  surety  is  merely  a  gen- 
eral cr^itor  of  Peoples  Brothers  to 
the.extf»t  of  the  amount  which  it  paid 


into  court,  thus  relieving  the  contract- 
or, its  principals  to  that  extent." 

There  was  involved  in  State  ex  m1. 
Moore  v.  Perkins  (1905)  114  La,  302, 
38  So.  196,  a  bond  given  by  a  sheriff^ 
conditioned  that  he  should  pay  into 
the  state  treasury  all  licensee  and 
taxes  collected.  The  surety  on  the 
bond,  en  default  of  the  principal,  paid 
the  entire  amount  of  the  b<md,  but  was 
denied  the  right  of  subrogation,  as 
the  debt  of  which  the  bond  secured  a 
part  had  not  been  paid  in  full. 

In  SieckeU  v.  Herold  (1895)  16  Misc. 
116,  36  N.  Y.  Supp.  488,  it  appeared 
that  the  state  bank  examiner  objected 
to  cwtain  aecuritiea  «f  the  nominal  val- 
ue of  $66,000^  which  he  feiukd  among 
the  assets  of  a  bank,  and  which  he 
deemed  impaired  the  capital  of  the 
hank  to  the  extent  of  $50,000.  The 
directors  of  the  bank  gave  their  notes 
to  the  extent  of  $50,000,  and  the  state 
superintendent  of  banking  sanctioned 
the  continuance  of  business  by  the 
bank.  Subsequently  the  bank  was 
closed,  and  the  directors  sought  sub- 
rogation to  the  r^ected  securities.  In 
denying  the  right,  the  court  said: 
treating  the  defendant  and  the  mak- 
ers of  the  other,  notes  as  sureties  en- 
titled to  subrogation  with  respect  to 
Ae  $65,000  of  questionable  assets 
which  their  notes  were  intended  to  se- 
cure, the  receiver's  right  to  hold  such, 
assets  until  the  whole  indebtedness  odt 
the  sureties  is  paid  cannot  be  disput- 
ed, and  until  payment  of  the  whole 
$50,000  by  the  sureties  they  are  not 
entitled  to  such  assets." 

The  plaintiff  in  ThompHon  v. 
Humphrey  (1880)  S3  N.  C.  416,  who 
was  sur^y  on  a  guardian's  bond,  heav- 
ing been  compelled  to  pay  to  one  of 
the  wards  the  amount  oit  a  judgment 
recovered  in  a  auit  on  the  bond,  in- 
stituted an  action  to  become  subro- 
gated to  the  rights  of  the  guardian 
against  one  to  whom  tiie  latter  had 
loaned  the  mon^  of  the  wards.  The 
plaintiff  was  held  not  to  be  entitled 
to  subrogation,  it  appearing  that  the 
guardian  did  not  settle  with  all  the 
other  wards,  but  it  was  held  that  the 
debt  due  should  be  paid  into  court  to 
await  an  adjustment  of  the  rights  ef 
the  parties.       .  i 
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The  eridence  dIsclosM  in  Swan  t. 

Patterson  (1854)  7  Md.  164,  that  a 
mortgage  was  assigned  by  the  mort- 
gagee to  one  person,  and  the  equity  of 
redemption  was  transferred  by  the 
mortgagor  to  another,  who  created  sub- 
sequent encumbrances  on  the  proper^ 
and  gave  his  notes,  with  an  Indorser 
as  surety,  to  the  assignee  of  the  origi- 
nal mortgage,  "for  Interest  due  there- 
on,*' These  interest  notes  were  paid 
at  maturity  by  the  indorser,  who 
claimed,  by  reason  of  such  payment, 
to  be  subrogated  to  this  extent,  to  the 
rights  of  the  original  mortgagee,  and 
therefore  entitled  to  priority  over  the 
subsequent  mortgages.  It  appeared 
that  he  took  no  assignment  from  the 
original  mortgagee.  The  court  re- 
jected his  claim,  saying:  "It  may  be 
that  .  .  .  when  he  .  .  ,  indorsed 
these  notes  he  supposed  he  would  have 
the  benefit  of  the  security  held  by  the 
creditor;  but  if  this  was  his  view,  he 
should  have  entitled  himself  to  such 
indemnity  by  an  agreement  to  that 
effect,  or  by  an  assignment  pro  tanto 
when  the  notes  were  paid." 

In  Booker  v.  Benson  (1882)  83  Ind. 
250,  it  was  held  that  where  a  mort- 
gage debt  is  divided  into  two  distinct 
parts,  and  a  surety  for  one  of  the  parts 
pays  it,  he  may  at  once  be  regarded  as 
all  assignee  pro  tanto  of  the  security, 
though  ,  his  rights  must  be  postponed 
to  the  rights  of  the  creditor  or  the  as- 
signee until  the  other  part  of  the 
debt  shall  have  been  paid. 

The  rule  has  been  applied  In  sev- 
eral instances  where  a  bank  having 
public  funds  on  deposit  has  become 
Insolvent,  and  the  surety  on  a  bond 
given  to  secure  the  deposits  has  been 
compelled  to  pay  the  loss  to  the  extent 
of  tl^e  amount  named  in  the  bond,  the 
amount  paid,  however,  being  less  than 
the  total  claim  against  the  bank.  In 
Sncli  case?  it  has  been  held  that  the 
sure^  is  hot  entitled  to  share  in  the 
dividends  paid  by  the  insolvent  bank 
tb'  its  cteditors  for  an  amount  propor- 
tidrnate  to  that  Which  the  payment 
madd  'by  him.  bears  to  the  tptal  claims 
diii  by  the  bank  to  the  principal.  Pi- 
^elit^;a  T>.  C6.  v.  Wtlkihion  County 
<1916)  109  Miss.  879,  69  So.  865; 
Banking  Gomrs.  v.  Chelsea  Sav.  Bank 


(1910)  161  Hieh.  691,  125  N.  W.  424, 
aflFh^ed  on  rehearing  (1910)  161  Mich. 
704,  127  N.  W.  361;  Board  of  Health 
V.  Teutonia  Bank  &  T.  Co.  (1915)  137 
La.  422,  68  So.  748,  Ann.  Cas.  1916B, 
1261;^Knaffl  v.  Knoxville  Bkg.  ft  T. 
Co.  (1915)  18S  Tenn.  666.  18i!  S.  W. 
2S2,  Ann.  Cas.  1917C,  1181.  See  also 
Peoples  V.  Peoples  Bros.  (Fed.)  supra, 
this  subdivision,  wherein  the  same 
principle  is  applied  to  a  bond  of  a  dif- 
ferent character.  Compare  Ex  parte 
Rushforth  (1806)  10  Ves.  Jr.  409,  32 
Eng.  Reprint,  903,  8  Revised  Rep.  10. 

Thus,  the  petitioner  in  Knaffl  Kb<ue- 
viUe  Bkg.  &  T.  Co.  (Tenn.)  supra,  was 
a  surety  on  a  bond  to  secure  a  city  in 
the  deposit  of  money  in  a  bank.  The 
bank  having  become  insolvent,  the 
surety  was  obliged  to  pay  the  amount 
of  the  bond  to  the  city,  and  there- 
upon sought  to  be  subrogated  to 
the  rights  of  the  city.  The  petition 
did  not  aver  that  this  payment  was 
in  full  of  all  sums  of  money  deposited 
by  the  city,  but,  on  the  contrary,  it 
was  admitted  that  the  city  had  on 
deposit  more  than  the  amount  of  the 
bond,  and  had  received  only  a  30  per 
cent  dividend.  A  demurrer  to  the  pe- 
tition was  sustained.  Fancher,  J.,  say- 
ing: "A  surety  is  not  entitled  to  sub- 
rogation until  the  debt  is  paid  in  full, 
the  creditor  in  the  meantime  left  in 
control  of  the  debt  and  all  the  reme- 
dies for  collection.  A  pro  tanto  as- 
si-niment  or  .subrogation  will  not  be 
allowed."  But  in  Ex  parte  Rush- 
forth  (Eng.)  supra,  a  bond  with  sure- 
ty in  the  sura  of  £10,000  was  condi- 
tional for  the  payment  of  such  sunu 
as  should  be  advanced  to  the  principal. 
The  sum  of  £20,000  was  advanced  to 
the  principal,  who  then  became  bank- 
rupt. The  surety  paid  the  penalty  and 
sought  subrogation  against  the  es- 
tate of  the  principal.  In  delivering 
the  opinion  of  the  court  Lord  Eldoa 
said :  "I  think  the  bankers  are  not  en- 
titled in  equity  to  say,  as  against  the 
surety,  that  their  demand  is  more  than 
£10,000,  the  amount  of  the  bond  he 
has  given,  upon  which  he  would  be 
prima  facie  entitled  to  stand  in  their 
place;  as  to  the  residue  of  their  deb^ 
they  ought  to  be  considwed,  if  I  may 
80  eSEpress  it,  as  their  own  Inaorers.* 
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,  U  has  been  heI4  that  where  several 
BOteB  are  secured  hy  a  mortgage,  and 
a  personal  judgment  is  obtained  on  the 
first  note  due,  a  surety  who  is  com- 
pelled to  pay  that  judgment  cannot 
be  subrogated  to  the  creditor's  mort* 
gage  security,  unless  he  pays  the  en- 
tire claim  secured  by  the  mortgage,  or 
tile  same  is  otherwise  satisfied  without 
exhausting  the  mortgaged  property. 
Atherton  v.  Teach  (1919)  202  Ala.  448. 
80  So.  832;  Vert  v.  Voss  (1881)  74  Ind. 
566;  Rice t.  Morris  (1881)  82  Ind.  204; 
Carithers  v.  Stuart  (1882)  87  Ind.  424; 
London  &  N.  W.  American  Mortg.  Co. 
V.  Fitzgerald  (1893)  65  Minn.  71,  56 
N.  W.  464.  See  also  Wilcox  v.  Fair- 
havoi  Bank  (1863)  7  AUen  (Mass.) 
270.  Compare  Nettleton  v.  Ramsey 
County  lAud  &  Loan  Co.  (1893)  54 
Hinn.  395,  40  Am.  St.  Rep.  342,  56  N. 
W.  128. 

Thus,  in  Atherton  v.  Tesch  (Ala.) 
supra,  the  court  said:  "It  appears 
without  dispute  that  the  mortgage 
was  given  to  secure  a  single  debt, — 
that  is,  the  purchase  price  of  real  es- 
tate remaining  unpaid, — and  the  notes 
were  executed  for  the  convenience  of 
the  parties,  for  the  proper  distribu- 
tion of  said  debts  among  those  inter- 
ested therein,  and  payable  in  instal. 
ment  periods,  evidently  for  the  con- 
venience of  tiie  mortgagor.  We  have 
but  a  single  security  for  all  the.notes, 
which  represented  in  fact  but  one 
debt."  But  in  Nettleton  v.  Ramsey 
County  Land  &  Loan  Co.  (Minn.)  su- 
pra, wherein  the  defendant  invoked  the 
rule  that  the  surety  was  not  entitled  to 
be  subrogated  until  he  had  paid  the  en- 
tire debt,  the  court  said:  "But  that  is 
not  applicable  where  separate  notes  or 
instalments  are  paid,  and  the  remedy 
U  upon  the  promise  or  contract  of  the 
principal  debtor  to  pay  an  entire  debt 
payable  in  instalments,  and  not  the  ap- 
portionment or  application  for  his 
benefit  of  securities  in  the  hands  of 
the  creditor.*' 

k.  l*erMn  interesied  in  enoumberad 

property. 

The  role  that  there  is  no  right  to 
subrogation  until  the  entire  debt  is 
paid  is  applicable  to  the  case  of  a 
JvuitHr  mortgagee,  or  other  person  in- 
terested in  encumbered  property,  who 


pays  off  a  part  of  the  senior  encum- 
brance, the  rjght  of  subrogation  be- 
ing denied  in  such  a  case. 

Georgia.— Wilkins  v.  Gibson  (1901) 
113  Ga.  31,  84  Am.  St.  Rep.  204,  38  S. 
E.  374. 

Indiana. — Morrow  v.  United  States 
Mortg.  Co.  (1884)  96  Ind.  21;  Ander- 
son V.  Wilson  (1885)  100  Ind.  402; 
Stuckman  v.  Roose  (1897)  147  Ind. 
402,  46  N.  E.  680;  Springer  v.  Foster 
(1901)  27  Ind.  App.  15,  60  N.  E.  720. 

Illinois.— Loeb  v.  Fleming  (1884)  15 
HI.  App.  603. 

Iowa.— Street  v.  Beal  (1864)  16 
Iowa,  68,  85  Am.  Dec.  504;  MasBie  v. 
Wilson  (1864)  16  Iowa,  390;  Johnson 
v.  Harmon  (1865)  19  Iowa,  66; 
Knowles  v.  Rablin  (1865)  20  Iowa. 
101;  Hubbard  v.  Le  Barron  (1900) 
110  Iowa,  443,  81  N,  W.  681.  Compare 
Gilbert  v.  Gilbert  (1874)  39  Iowa.  657. 

Michigan.  —  Shutes  v.  Woodard 
(1886)  67  Mich.  218,  23  N.  W.  776. 

Minnesota. — ^Knoblauch  v.  Fogle- 
song  (1888)  88  Minn.  469,  38  N.  W. 
866. 

Nebraska.^ — Skinkle  v.  Huffman 
(1897)  62  Neb.  20,  71  N.  W.  1004. 

New  Hampshire. — Gannett  v.  Blod- 
gett  (1869)  39  N.  H.  ISO. 

New  Jeraey^Wyckoff  v.  Noyes 
(1882)  36  N.  J.  Eq.  227. 

Oklahoma. — Marks  v.  Baom  Bldg. 
Co.  (1918)  —  Okla.  — ,  175  Pac.  8L8. 

Pennsylvania. — Sowers's  Appeal 
(1888)  1  Monagfaan,  49,  16  Att  898. 

Rhode  Island. — Chapman  v.  CooDey 
(1904)  25  R.  L  667,  67  AtL  fi28.. 

Toasw— Cason  v.  Connor  (1892)  83 
Tex.  26,  18  S.  W.  668. 

Utah. — Featherstone  v.  Eiperson 
(1896)  14  Utah,  12,  46  Pac.  713. 

Thus,  in  Johnson  v.  Harmon  (1866) 
19  Iowa,  66,  it  appeared  that  tiie  plain- 
tiff was  a  junior  and  the  defendant  a 
senior  mortgagee  of  certain  real  prop- 
erty. The  senior  mortgage  was  foie- 
dosed,  the  plaintiff  not  being  made  a 
party.  The  defendant,  on  an  execution 
issued  on  the  order  of  foreclosure,  pur- 
chased the  property  for  a  sum  less  than 
the  debt  secured  by  the  mortgage.  The 
plaintiff  thereupon  brought  a  proceed- 
ing to  redeem  by  paying  the  sum  at 
which  the  property  was  bid  in  under 
the  execution,  and  the  defendant  in- 
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jtisted  that  he  could  redeem  only  "by 
paying  the  debt  secured  by  his  mort- 
gage. The  court  below  sustained  the 
defendant's  view,  and  on  appeal  this 
judgment  was  affirmed. 

So,  in  Knowles  v.  Rablin  (1865)  20 
Iowa,  101.  the  same  rule  was  applied 
to  a  similar  state  of  facts,  the  conrt 
saying :  "Another  limitation  upon 
the  right  of  redemption  from  a  mort- 
gage is  that  the  person  seeking  to  re- 
deem must  pay  not  only  the  amount 
bid  by  the  mortgagee  at  the  fore- 
closure sale,  but  must  pay  the  whole 
mortgage  debt.  ...  In  case  the 
redemption  is  so  made,  the  party  re- 
deeming will  be  subrogated  to  all  the 
rights  of  such  senior  mortgagee.  The 
plaintiff  not  having  tendered  a  suffi- 
cient amount  to  entitle  him  to  redeem, 
nor  offered  to  pay  whatever  sum  might 
be  found  due,  or  to  pay  any  other  sum 
than  the  amount  so  tendered,  did  not 
'show  himself  entitled  to  any  relief.*' 

Similarly,  in  Loeb  v.  Fleming  (1884) 
16  UL  App.  608,  the  court  said:  "In 
order  to  be  entitled  to  subrogation  or 
substitution,  by  operation  of  law,  to 
the  rights  and  interests  of  the  senior 
mortgagee  in  lands,  by  redemption,  the 
party  redeeming  rauat  pay  the  entire 
amount  of  an  encumbrance  which  is 
.senior  to  his  own  estate." 

It  was  likewise  said,  in  Street  t. 
Beal  (1864)  16  Iowa,  68,  85  Am.  Dec 
504:  **The  rule  seems  to  be  well  set- 
tled that  a  purchaser  of  a  portion  of 
the  mortgage  property  cannot  redeem 
the  mortgai^  without  paying  the 
whole  debt,  in  which  event,  it  may  be 
stated,  he  will  atand  in  the  place  of 
the  party  whose  interest  in  the  estate 
he  discharges,  tfnd  will  hold  it  till  the 
oth«^  interested  with  him  pay  their 
shares  of  the  debt,  according  to  the 
proportional  value  of  the  respective 
parties." 

To  the  same  effect  is  Knoblauch  v. 
Foglesong  (1888)  88  Minn.  459,  88  N. 
W.  366,  wherein  the  court  said:  "No 
court  of  equity  would  subrogate  a 
party  to  the  rights  of  a  mortgagee  un- 
der a  first  mortgage,  when  he  also 
held  a  second  mortgage  for  the  pay- 
ment of  which  the  party  seeking  the 
.subrogation  was  liable,  unless  he  paid 
both  mortgages." 


In  Featherstone  v.  Emerson  (Utah) 
supra,  it  was  said:  "As  a  general 
rule,  the  right  of  subrogation  cannot 
be  enforced  until  the  whole  debt  is 
paid  or  tendered  to  the  creditor.  .  .  . 
Until  the  creditor  is  paid,  there  can- 
not ordinarily  be  any  interference 
with  his  security  which  might  preju- 
dice or  anbarrass  him  in  coHectiiv 
the  balance  of  his  claim." 

A  junior  encumbrancer,  who  has 
paid  the  interest  and  certain  instal- 
ments on  the  principal  of  the  prior  en- 
cumbrance is  not,  in  the  absence  of 
some  special  agreement,  entitled  to 
sulnrogation  until  the  whole  debt  has 
been  paid;  that  is,  the  rights  of  the 
mortgagee  most  be  entirely  devested 
before  another  person  can  be  substi- 
tuted, by  mere  operation  of  law,  in  his 
place,  as  respects  those  rl^its,  so  as 
to  have  them  vest  in  him.  Chapman 
V.  Cooney  (1904)  25  R  I.  667,  57  AU. 
928. 

One  who  pays  a  part  of  a  series  of 
notes  secured  by  a  chattel  mortgage 
is  not  cntHlod  to  be  subrogated  to  the 
rights  of  the  creditor  until  all  of  the 
notes  for  which  the  security  is  given 
have  been  paid.  Cason  v.  Connor 
(1892)  83  Tex.  26,  18  S.  W.  666. 

In  Hubbard  v.  Le  Barron  (1900) 
110  Iowa,  443,  81  N.  W.  681,  the  plain- 
tiff, who  had  paid  part  ot  the  amount 
of  a  chattel  mortgage,  sought  to  bo 
subrogated  to  the  mortgagee's  rights, 
to  the  ejctent  of  the  payment  made. 
In  denying  the  right  of  subrogation, 
the  court  said:  "Binkley's  debt  has 
been  only  partially  paid.  Under  no 
circumstances  would  the  right  claimed 
exist,  except  on  full  satisfaction  of  the 
prior  encumbrance." 

Not  only  the  entire  debt,  but  the  «k- 
penses  incurred  in  enforcing  the  mort- 
gage, must  be  paid.  Shutes  v.  Wood- 
ard  (1885)  67  Mich.  213.  And  see  Mc- 
Kenna  v.  Corcoran  (1905)  70  N.  J.  Eq. 
627,  61  Atl.  1026,  affirmed  in  (1906)  71 
N.  J.  Eq.  SOS,  71  Atl.  1134. 

However,  it  has  been  held  l^t 
when  the  indebtedness  secured  by  a 
prior  lien  is  payable  in  instalments, 
a  junior  Uenholder  may,  on  the  ps^ 
ment  of  an  instalment  ftor  tite  protec- 
tion of  his  own  aeenrity,  be  subro- 
gated, as  against  the  debtor,  to  the 
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riffhts  of  t^e  holder  of  the  senior  lien, 
sdbject  to  asy  balance  due  to  the  hold- 
er thereof.  J.  B.  Watkins  Land  Mortg. 
Co.  T.  Williams  (1901)  63  Ksa^  30, 
64  Pac.  976;  Skinkle  t.  HufFman 
(1897)  52  Neb.  20, 71 N.  W.  1004;  New 
Jersey  Bldfir.  Loan  ft  Invest  Co.  ▼. 
Cumberland  &  Imprbv.  Go.  (1895)  53 
'  N.  J.  Eq.  644,  33  Atl.  964;  Penn  v-  At- 
lantic &  G.  W.  R.  Co.  (1871)  3  Ohio 
Dec.  Reprint,  612;  Marks  v.  Baum 
Bldg.  Co.  (1918)  —  Okla.  — ,  175  Pac. 
818.  And  see  Schell  City  Bank  v.  Reed 
(1893)  64  Mo.  App.  94.  wherein  the 
same  principle  was  applied  to  the  pay- 
ment of  one  of  several  mortgafres. 

Thus,  in  New  Jersey  Bldg.  Loan  ft 
Invest.  Co.  v.  Cumberland  ft  Improv. 
Co.  (1895)  53.  N.  J,  Eq.  644,  SS  Atl. 
964,  supra,  Beasley,  Ch.  J.,  said :  "The 
moneys  in  question  were  paid  on  the 
first  mortgage  by  the  second  mort- 
gagee, in  order  to  strengthen  bis  own 
security.  Unless  sach  pasrmenta  are  to 
be  regarded  as  mere  gratuities  to  the 
mortgagor,  which,  conspicuously,  was 
not  the  intention,  they  of  right  should 
be  made  to  inure  to  the  benefit  of  him 
who  paid  them,  and  this  equitable  re- 
sult can  be  brought  about  by  a  resort 
to  the  doctrine  of  subrogation.** 

An  insurer  is  not  entitled  to  be  sub- 
rogated to  the  rights  of  the  insured 
anless  the  payment  by  ttie  insurer  con- 
stitntea  fuU  satisfaction  of  the  claim 
of  the  insured  against  the  person  as 
to  whom  subrogation  is  sought  Mary- 
land Casualty  Co.  t.  Cincinnati,  C.  C. 
ft  St  L.  B.  Co.  (1919)  —  Ind.  App.  — , 
124  N.  E.  774;  Insurance  Co.  of  N.  A. 
V.  Fidelity  Title  ft  T.  C:o.  (1889)  123 
Pa.  623,  2  L.R.A.  586,  }0  Am.  St  Bep. 
546,  16  Atl.  791;  Kemochan  v.  New 
York  Bowery  F.  Ina.  Co.  (1858)  17 
N,  Y.       Newcomb  v.  Cincinnati  Ins. 
Co.  (1872)  22  Ohio  St.  382,  10  Am. 
Kep.  746 ;  Phenix  Ins.  Co.  v.  First  Nat 
Bank  (1889)  85  Va.  765,  2  L.B.A.  667. 
17  Am.  St  Rep.  101,  8  S.  E.  719;  Na- 
tional F.  Ins.  Co,  V.  McLaren  (1886) 
12  Ont  Rep.  682. 

In  Phenix  Ins.  Co.  v.  First  Nat. 
Bank,  85  Va.  766,  2  L.R.A.  667,  17  Am. 
St.  Rep.  101,  8  S.  E.  719,  supra,  the 
question  involved  was  whether  an  in- 
surer, who  had  paid  a  loss  to  a  mort- 


gagee, the  amount  thereof  covering 
only  a  part  of  the  mortgage  debt,  could 
acquire,  as  against  the  mortgagee,  a 
right  to  take  and  demand  the  evidence 
of  the  debt  secured,  to  the  amount  of 
the  loss  paid  by  it.  It  was  held  that 
the  creditor's  debt  must  be  paid  in 
full  before  the  insurer  could  be  sub- 
rogated to  his  rights. 

It  was  shown  in  Maryland  Casualty 
Co.  V.  Cincinnati,  a  C.  ft  St  L.  R.  Co. 
(Ind.)  supra,  that  an  employee  of  a 
construction  company,  while  working 
on  a  railroad,  bridge,  was  injured  by 
the  negligent  act  of  the  railroad  com- 
pany, and  the  employer  was  ordered 
to  pay  him  weekly  compensation  for 
a  stipulated  period  of  time.  The  in- 
surance company  thereupon  instituted 
action  against  the  railroad  company, 
claiming  that  as  it  was  obligated  by 
the  law  of  the  state  to  pay  all  medical 
and  hospital  expenses  for  the  first 
thirty  days  of  the  injury,  and  had  In 
fact  paid  such  expenses,  and  as  it  was 
also  liable  for  the  payment  of  the  com- 
pensation award,  it  should  be  subro- 
gated to  the  rights  of  the  injured  em- 
ployee. It  was  held  that  the  right  of 
subrogation  did  not  exist  in  favor  of 
the  insurance  company  until  the  en- 
tire amount  of  the  award  had  been 
paid. 

m*  Conventionai  au^ronnCf^.  , . ,  ^ 

Where  there  U  a  «ainvBntioB«A.  sub* 
rogation,  raatUting  from  an  exprsas 
agreonent  with  the  creditor  to  the  ef* 
feet  that  the  security  held  by  him 
shall  be  assigned  to  the  person  paying 
•r  shall  be  kept  alive  for  fats  benefit 
it  is  no  objection  that  it  extends  to  a 
part  only  of  the  debt.  Lo^  v.  Flem- 
ing (1864)  16  lU.  App.  603;  Springer 
V.  Foster  (1901)  27  Ind.  App.  15.  60 
N.  E.  720;  Maryland  Casualty  Co.  v. 
Cincinnati,  C.  C.  ft  St  L.  R.  Co.  (1919) 
—  Ind.  App.  — ,  124  N.  E.  774;  Morrow 
v.  United  States  Mortg.  Co.  (1884)  96 
Ind.  21;  Brice's  Appeal  (1880)  95  Pa. 
145.  See  also  Stuckman  v.  Roose 
(1896)  147  Ind.  402,  46  N.  E.  680. 

Thus,  in  Morrow  v.  United  States 
Mortg.  Co.  (1884)  96  Ind.  21,  supra, 
the  court  said:  **If  Morrow  had  paid 
and  taken  up  the  coupon  notes  in  con- 
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troveray  as  a  junior  encumbrancer 

merely,  and  without  any  express  agree- 
ment with  the  mortgage  company,  he 
would,  at  his  option,  have  become  sub- 
rogated to  the  rights  of  the  company 
in  the  notes,  subject  only  to  the  condi- 
tion that  he  could  not  enforce  their 
payment  as  a  Hen  against  the  mort- 
gaged proper^  while  any  part  of  the 
mortgage  debt  thereafter  to  become 
due  remained  unpaid.  .  .  .  But  the 
express  agreement  which  the  evidence 
tended  to  establish  was  that  Morrow, 
on  paying  and  taking  up  the  notes, 
should  be  permitted  to  hold  them  in 
the  same  manner  as  the  company  had 
theretofore  held  them,  that  is  to  say, 
as  a  prior  and  subsisting  lien,  enforce- 
able against  the  mortgaged  property 
by  appropriate  foreclosure  proceed- 
ings. That  amounted,  in  legal  effect, 
to  a  waiver  on  the  part  of  the  company 
of  its  right  to  insist  upon  a  postpone- 
ment of  Morrow's  claim  for  reim- 
bursement until  the  remainder  of  the 
mortgage  debt  was  satisfied,  as  it 
might  have  done  in  the  absence  of 
such  an  agreement,  and  fairly  over- 
came the  presumption,  which  would 
have  been  otherwise  operative  against 
him,  that  he  took  up  the  coupon  notes 
merely  to  protect  his  title  acquired 
through  the  junior  mortgage." 

This  principle  was  likewfve  recog- 
nized in  Stuckman  v.  Roose  (Ind.) 
supra,  wherein  it  was  said:  "The 
findings  do  not  support  a  claim  to  con- 
Tontional  subrogation,  that  is,  where, 
by  the  agreement  of  the  creditor  and 
the  party  making  the  partial  payment, 
the  amount  paid  is  to  be  kept  on  foot 
for  the  protection  of  the  latter.  Such 
subrogation  has  recognition,  upon  the 
authorities.  .  .  .  But  subrogation 
in  the  absence  of  such  agreement  is 
not  permitted,  where  the  debt  is  not 
fully  paid." 

b.  Acqutescentx  of  eredttor. 

Though  there  is  no  such  agreement 
as  to  constitute  a  conventional  subro- 
gation, if  the  creditor  acquiesces  in 
or  consents  to  the  assertion  of  a  sub- 
rogation pro  tanto,  by  one  who  has 
paid  a  portion  of  the  debt,  no  one  else 
is  entitled  to  object  thereto.  Boone 
County  Bank  v.  Byrum  (1900)  68  Arfc. 
71,  56  S.  W.  532;  Fisher  t.  Columbia 


Bldg.  ft  L.  Asso.  (1894)  69  Ma  App. 
430;  Journal  Pub.  Co.  t.  Barber  (1914) 
165  N.  C.  478,  81  S.  E.  694;  Motley  v. 
Harris  (1878)  1  Lea  (Tenn.)  577; 
Gedye  v.  Matson  (1858)  25  Beav.  310, 
63  Eng.  Reprint,  655. 

Thus,  in  Fisher  t.  Columbia  Bldg.  ft 
L.  Asso.  (1894)  59  Ho.  App.  4S0,  su- . 
pra,  the  court,  after  stating  the  gen- 
eral rule,  said:  "But  this  is  a  matter 
entirely  between  the  surety  and  the 
creditor  holding'  the  securities.  The 
principal  debtor  and  other  creditors 
can  make  no  such  objection  to  the 
right  of  subrogation.  As  to  them  it  is 
immaterial  whether  the  surety  has  or 
has  not  completely  satisfied  the  debt 
If  the  creditor  holding  the  securities 
shall  see  proper  to  adihit  the  surety, 
who  has  made  a  partial  payment,  to  a 
proportionate  share  therein,  it  does  no 
legal  or  equitable  wrong  to  their  in- 
terests, and  they  cannot  be  heard  to 
object.** 

So,  in  Journal  Pub.  Co.  t.  Barber 
(1914)  166  N.  C.  478,  81 S.  E.  694,  the 
court  said:  "It  is  contended  that  s 
payment  of  a  part  of  the  secured  debt 
is  not  sufficient  to  induce  the  court  to 
act  in  behalf  of  the  plaintiff.  But  this 
is  an  erroneous  view  of  the  principle 
invoked,  in  its  application  to  ttie  facts. 
The  genera!  principle  uncUrabtedly  is 
^t  such  a  payment  will  not  be  suffi- 
cient, but  there  are  exceptions  to  this 
rule.  .  .  .  Pro  tanto  subrogation 
applies  except  where  it  interferes  with 
the  rights  of  the  creditor  holding  the 
security,  and  a  part  payment  is  suflS- 
cient,  as  against  the  debtor  and  mort- 
gagor, to  raise  the  equity  in  behalf 
of  the  one  who  has  made  the  partial 
payment.  He  is  entitled  to  the  benefit 
of  the  equity,  but  subordinate  to  the 
creditor's  prior  right,  and  th&  latter 
must  not  be  prejudiced  by  allowing  it** 

In  Motley  v.  Harris  (1878)  1  Lea 
(Tenn.)  577,  it  was  held  that  creditors 
in  a  trust  deed,  other  than  those  to 
whom  the  surety  was  bound,  could 
not  object  to  a  subrogation  on  payment 
of  only  a  part  of  the  debt.  The  court, 
referring  to  the  general  rule,  said: 
"It  is  clear,  however,  we  think,  that 
this  rule  is  applicable  in  strictness 
only  to  the  rights  of  the  suretv  as 
against  the  creditor  who  was  the  se- 
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curity,  and  is  for  hia  protection  alone, 
or  niainly  for  bis  benefit.  He  is  left 
in  entire  control  of  the  debt  and  all 
aecurities  for  the  payment,  until  It  .lB 
satisfied.  This  is  manifestly  just,  and 
is  the  principle  on  which  it  rests. 
.  .  .  But  the  principle  does  not  ap- 
ply when  the  objection  cornea  from 
other  creditors,  as  in  this  case,  who 
seek  to  gain  an  advantage  by  subro- 
sratinsr  the  rights  of  this  security  to 
their  claims  by  asserting  a  right  which 
only  belongs  to  ^e  creditor  who  holds 
the  security.** 

So  it  has  been  said  ,that  it  is  not  es- 
sential to  the  right'  of  subrogation 
that  the  surety  should  have  paid  the 
entire  amount  of  the  debt  in  money, 
provided  the  creditor  is  satisfied. 
Knighton  v.  Curry  (1878)  62  Ala.  404; 
Schoonover  v.  Allen  (1882)  40  Ark. 
132;  Ft  Jefferson  Improv.  Co.  t.  Dn- 
poyster  (1902)  112  Ky.  792,  2  L,R.A. 
(N.S.)  263,  66  S.  W.  1048;  Nettleton  v. 
Ramsey  County  Land  &  Loan  Co. 
(1898)  54  Minn.  396,  40  Am.  St  Rep. 
342,  56  N.  W.  128;  Combs  v.  Candler 
■  (1897)  96  Va.  7,  27  S.  E.  815. 

«.  JBstoppel. 

If  by  mutual  mistake,  or  by  rtaAon 
of  representations  of  the  creditor,  a 
part  payment  is  believed  to  be  in  full, 
the  person  making  it  ia  entitled  to  sub- 
rogation, the  creditor  being  estopped 
to  deny  his  right  thereto.  C&son  v. 
Connor  (1892)  83  Tex.  26,  18  S.  W. 
668;  Sowers's  Appeal  (1888)  1  Mona- 
ghan  (Pa.)  49,  15  Atl.  898. 

Thus,  in  Cason  v.  Connor  (Tex.) 
HUpra,  it  appeared  that  a  chattel  mort- 
gage was  given  to  secure  a  series  of 
promissory  notes.  The  intervener, 
having  paid  some  of  the  notes,  claimed 
the  right  to  be  subrogated  to  the  se- 
curity. The  court  said:  "We  are  of 
the  opinion  that  if  the  intervener  paid 
the  (160  to  the  plaintiffs,  under  the 
belief  arising  from  the  conduct  or  rep- 
resentations of  the  plaintiffs,  made  to 
lifan,  that  this  amount  was  the  full  ex- 
tent of  their  claim  to  or  lien  upon  the 
mortgaged  property,  then,  if  he  was 
thereby  misled  or  deceived,  he  should 
be  allowed  a  priority  of  liens,  and 
would  be  entitled  to  the  satisfaction 
of  his  claim  out  of  the  property  before 
the  plaintiffs  should  be  permitted  to 


participate  in  the  proceeds  of  the  sale 
of  such  property." 

It  was  shown  in  Sowers's  Appeal 
(Pa.)  supra,  that  the  purchaser  of 
land  which  was  encumbered,  with  two 
mortgages  paid  into  court  money  to 
pay  the  senior  mortgage,  but,  through 
an  error  of  calculation  about  interest 
and  costs,  not  quite  enough  was  paid 
in.  It  was  held  that  he  became  subro- 
gated to  the  rights  of  the  judgment 
creditor  to  the  extent  of  the  payment. 

■d.  BrevenUoH  of  mttUipliettif  •/  mitita* 

Subrogation  has  been  granted  in 
case  of  a  part  payment,  only  in-order 
to  prevent  a  multiplicity  of  suits,  or 
a  circuity  of  action,  where  no  detri- 
ment will  result  to  the  creditor  from 
allowing  subrogation.  State  ex  rel. 
Luck  v.  Atkins  (1890)  53  Ark.  308,  13 
S.  W.  1097;  Luak  v.  Hopper  (1867)  8 
Bush  (Ky.)  179. 

In  State  ex  rel.  Luck  v.  Atkins 
(Atk.)  supra,  it  was  held  that  to  avoid 
circuity  of  action  a  court  of  equify 
would  allow  the  sureties  on  the  bond 
of  a  deceased  guardian  to  be  subro- 
gated to  the  right  of  the  wards  to 
subject  the  guardian's  homestead  to 
the  payment  of  a  debt  due  by  him  to 
the  wards,  before  requiring  the  sure- 
ties to  pay  tti«  amount  ot-  the-  goxt-t 
dian'a  default  it  appearing  that  the 
wards,  as  children  and  heirs  of  the 
guardian,  were  entitled  to  hold  the 
homestead. 

So,  in  Lusk  v.  Hopper  (Ky.)  supra, 
holding  that  in  a  suit  to  foreclose  a 
vendor's  lien  a  surety  who  had  not 
paid  the  debt  in  full  might  be  subro- 
gated to  the  lienholder's  rights,  the 
court  said:  "Although  S.  Lusk,  as 
surety,  could  not  be  subrogated  to  the 
lien  of  Pearl  on  the  land  until  he  had 
paid  the  debt  to  the  creditor,  still,  if 
he  had  paid  the  debt,  he  would  have 
had  the  right  to  subrogation;  and,  as 
the  suit  was  in  equity,  it  was  proper 
that  the  chancellor  should  have  en- 
forced the  lien,  to  save  a  multiplicity 
of  suits,  and  especially  as  the  creditor 
asked  that  it  should  be  done." 

So  it  seems  that,  on  part  payment, 
the  surety  is  entitled,  the  debt  being 
due,  to  go  into  equity  by  a  bill  of  quia 
timet  against  the  creditor  and  the 
debtor,  and  compel  the  latter  to  make 
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payment,  so  as  to  exonerate  himself 
from  responaibility,  and  in  such  suit 
the  suretsr  may  have  shbrogation  to 
tiie  creditor's  liens  after  satisfaction 
out  of  the  debtor's  proper^  of  the 
balance  due  the  creditor. 

Neal  T.  Bufflngton  (1896)  42  W.  Va. 
327,  26  S.  E.  172,  wherein  it  was  said: 
"A  surety  cannot  have  a  decree  in  his 
favor  for  the  money,  or  compel  the 
creditor  to  assign,  or  cede,  or  in  any 
way  detract  from  his  securities  until 
full  payment.  Till  then  he  cannot 
prejudice  the  creditor.  But  when  he 
pays  part,  he  substituted  to  the 
creditor's  lien  to  that  extent,  subject 
to  the  creditor's  priority  for  tiie  bal- 
ance. But  before  paying  anything  he 


has  rights.  On  the  principle  of  quia 
time^  he  can  sue  to  compel  the  prin- 
c^ml  to  pay  the  debt,  to  his  relief.** 
See  Also  Moore  r.  Topliff  (1883)  107 
IlL  241.  Compare  Darst  v.  Bates 
(1869)  51  IlL  439;  Gonwell  v.  McCow^ 
an  (1870)  63  BL  363. 

And  it  has  been  held  that,  although 
sureties  are  not  entitled  to  subroga- 
tion until  they  have  paid  the  entire 
debt  of  the  principal,  a  court  of  equi- 
ty, in  foreclosing  a  mortgage,  will  de- 
cree that  if  the  sureties  pay  the  debt 
they  shall  be  subrogated  to  the  rights 
of  the  mortgagee.  Manning  t.  Fergu- 
son (1897)  103  Iowa,  561,  72  N.  W. 
762.  And  see  Keokuk  t.  Love  (1870) 
81  Iowa,  119.  W.  F.  F. 


THOMAS  C.  MILLARD,  Trustee,  etc.,  of  New  Milfoird  Hat  Company, 

Bankrupt, 

V. 

WILLIAM  G.  GBEEN  et  al.,  Appts. 


CtoNMesHout  Sm^rmw  CowrC  of  Arora— Jtfay  7,  1990, 


(—  Conn.  — ,  110  AtL  177.) 

Pledge  —  of  stocks  as  coUaieral  security  —  bona  fld»  pvchaser. 

1.  A  bank  which  takes  stocks  from  a  customer  as  coUatenl  aecuritj  for 
his  existing  note 'is  not  a  bona  fide  purchaser  for  viUue  with  respect  to  ttie 

rights  of  third  persons. 

ISee  note  on  this  question  beginning  on  page  1619.] 


Trust  —  purchase  of  stocks  with  fands 
of  con>oration* 

2.  The  purchase  by  a  subordinate  of- 
ficer  of  a  corporation,  with  its  funds 
and  without  authority  of  the  corpora- 
tion or  a  superior  officer,  of  stocks  in 
his  own  name,  renders  him  a  construc- 
tive trustee  for  the  corporation. 

[See  26  R.  C,  L.  1235.] 
—effect  of  knowledge  of  treasurer. 

3.  The  mere  fact  that  the  treasurer 
of  a  corporation  knew  that  a  subordi- 
nate officer  of  the  corporation  was  using 
its  funds  to  purchase  stocks  in  his  own 
name  does  not  destroy  the  trust  char- 
acter of  the  transaction. 

—  resulting  trust. 

4.  A  resulting  trust  is  based  on  in- 
tention presumed  or  implied  from  the 
circumstances  of  the  transaction. 

[See  26  R.  C.  L.  1214.] 


— constructive  trust  —  Intention. 

6.  A  conatruetive  trust  is  not  based 
on  intention,  but  arises  in  Invitum  for 
the  purpose  of  working  out  justiee  in 
the  most  effective  manner. 

[See  26  R.  C.  L.  1232.] 

Pledge  —  effect  as  between  pledgeor 
and  pledgee. 

6.  As  between  pledgeor  and  pledgee 
of  stocks,  a  pre-existing  debt  is  suffix 
ctent  consideration  to  render  the  jriedgee 
a  bona  fide  purchaser  for  vidne. 

[See  21  R.  C.  L.  662.] 

Bills  and  notes  —  transfer  as  collat- 
eral security  —  effect 

7.  A  negotiable  note,  transferred  be- 
fore due  in  the  regular  course  of  busi- 
ness as  collateral  security  for  a  pre- 
existing debt,  is  taken  free  from 
equities  between  the  original  parties 
thereto^ 

[SeeSR.C.L.10S8.] 
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{ —  Conn.  — 

Coqwaration  —  stack  us  aegotiable  in^ 
fltniinent. 

8.  Certificates  of  corporate  stocks  are 
not  negotiable  instruments  witbin  the 
rale  that  a  pledge  for  a  pre-43dstizig 
debt  tranef «r8  th«n  free  from  equttiea. 

(See  S  R.  C.  L.  860,  861.] 

Sale  —  certificate  of  stock  aa  d«e«- 

nmit  of  title. 

9.  A  certificate  of  stock  in  a  cor^ra- 
tiim  is  not  a  neffotiable  documant  of 
title  within  tbib  meaninsr  of  the  Uni- 
form Sates  Act. 

Laches^  —  faflnre  to  assert  title  to 
stock. 

10.  A  corporation  is  not  guilty  of 
laches  in  asserting  title  to  stock  pur- 
chased with  its  funds  by  its  officer,  and 
pledged  by  him  as  collateral  for  hia 
individual  debts,  if  the  pledge  was  not 
made  until  the  day  it  assigned  its  prop- 
erty in  bankruivtcy,  and  it  had  no  knowl- 
edge of  the  pledge. 

[See  10  R.  C.  L.  889,  406.1 


V.  GREEN.  1611 
119  Atl.  in.) 

Banknvtcy  —  effect  of  aotetncy  when 

trust  was  created. 

11.  That  a  corporation  was  solvent 
when  its  officer  purchased  stacks  with 
its  funds  in  his  own  same  and  pledged 
them  as  collateral  security  for  his  own 
debts  does  not  prevent  its  trustee  in 
banlmiptcy  from  asserting  titTe  to  the 
stocks  against  the  pledgee. 
Corporation  —  diversion  of  fands  by 

officer  —  who  heara  loss. 

12.  The  mere  fact  that  an  officer  of  a 
corporation  diverts  its  funds  to  the  pur- 
chase of  stocks  in  bis  own  n^tne,  which 
he  pledges  as  collateral  aecuri^  for  his 
own  debts,  does  not  throw  the  loss  on 
the  corporation  if  the  pledgee  was  not 
a  bona  fide  purchaser. 

Pledge  —  of  stock  —  effoet  of  abssnee 
of  tmafer. 

18.  A  pledge  of  stock  by  ddivery, 
without  regular  transfer,  leaves  the 
pledgee  subject  to  the  equities  of  tUrd 
persona  and  the  cestui  que  tnut. 

[See  21  R.  C.  L.  848,  649.] 


Appeal  by  defendants  from  a  judsrment  of  the  Superior  Court  for  Liteh- 
field  County  (Kellogg,  J.)  in  favor  of  plaintiff  in  an  action  brought  to  re- 
cover certain  stock  standing  in  the  name  of  defendant  Green,  bought  by 
him  with  the  funds  of  the  bankrupt  company,  and  pledged  to  the  defendant 
bank  to  secure  his  personal  indebtedness  to  the  bank.  Ajfimted. 

The  facts  are  stated  in  tiie  opinion  of  the  court 

Messrs.  WiUiam  F.  H^ney  and  John  9&  Eng.  Reprint.  709;  National  Ma- 
F.  Addis  for  appellants.  haiwe  Bank  v.  Barry,  126  Mass.  20; 


Messrs.  J.  Moss  Ives,  William  H. 
CaUe,  and  Frederick  H.  Wiggin,  for 
appellee: 

The  facts  found  establish  a  construc- 
tive trnst 

Pom.  Eq.  Jnr.  §  1051;  Lewisohn  v. 
Stoddard,  78  Conn.  600^  68  Atl.  621; 
Booth's  Appeal,  86  Conn.  166;  Preston 
V.  Preston,  2^  Pa.  515,  62  Atl.  192; 
Gilbert  v.  Hewetson,  79  Minn.  326,  79 
Am.  St.  Rep.  486,  82  N.  W.  666;  TayMr 
V.  Plumer,  3  Maule  ft  S.  662,  2  Rose, 
415,  16  Revised  Rep.  861;  Jackson  v. 
Ptoasanton,  95  Va.  664,  29  S.  E.  680; 
Bresnihan  v.  Sheehan,  125  Mass.  11; 
Hunter  v..  Bobbins,  117  Fed.  920;  Re 
Schoenfield,  190  Fed.  53,  affirmed  in 
122  C.  C.  A.  624,  204  Fed.  488;  Tren- 
ton Bkg.  Co.  v.  McKelway,  8  N.  J.  Eq. 
84;  Seacoast  R.  Co.  v.  Wood,  65  N.  3. 
Eq.  630,  56  Atl.  837;  American  Sugar 
Ref.  Co.  V.  Fancher,  146  N.  Y.  552.  27 
L,R.A.  767,  40  N.  E.  206;  Day  v.  Roth, 
18  N.  Y.  448;  Squires's  Appeal,  70  Pa. 
268;  3  Story,  Eq.  14th  ed.  §  1663,  p. 
808;  Wilson  v.  Moore,  1  Myl.  &  K.  387, 


Newton  v.  Porter,  69  N.  Y.  188,  25  Am. 
Rep.  162;  Bispbam,  Bq.  8th  ed.  S8  91  & 
92. 

The  eomidaint  supports  a  indgment 
based  on  a  constructive  trust. 

Verzier  v.  Convard,  75  Conn.  1,  BZ 
AtL  255;  Church  v.  Sterling,  16  Omn. 
388;  Bostlemaa  v.  Bostleman,  24  N.  J. 
Eq.  103;  Lieberum  v.  Nussenbaum,  — 
Conn.  108  Aa  668;  Lockhart  v. 
Leeds,  195  U.  S.  427-437,  49  L.  ed.  263- 
269,  26  Sup.  Gt  Rep.  76;  Harrigan  v. 
Gilchrist,  121  Wis.  127,  99  N.  W.  909; 
Ambrosias  v.  Ambrosias,  162  G.  C.  A. 
351,  239  Fed.  473;  Lusk  v.  Bosh,  U7 
C.  C.  A.  656,  199  Fed.  369;  Schmid  v. 
Lancaster  Ave.  Theatre  Co.  244  Pa.  373, 
91  Atl.  368;  Sacket  v.  Hillhoase,  6  Day, 
551;  Whitfield  v.  Cates.  59  N.  C.  (6 
Jones,  Eq.)  187;  Adams  v.  Kehlor  Mill. 
Ca  36  Fed.  212;  Marii«  v.  MMker,  263 
111.  136, 105  N.  E.  31 ;  Woottcn  v.  Burch, 
2  Md.  Ch.  190;  Street  v.  Thompson,  131 
IlL  App.  550,  affirmed  in  229  IIL  613,  82 
N,  E.  367;  Nesbitt  v.  Cavender,  27  S.  C. 
1,  2  S.  E.  702;  Peters  v.  Peters,  137 
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App.  Div.  635,  122  N.  Y.  Supp.  363; 
Reddidc  v.  Keealing,  129  Ind.  132.  28 
E.  316, 

The  defendant  bank  has  no  equity  bu- 
rwrior  to  that  of  plaintiff. 

Waterman  v.  Buckingham,  79  Conn. 
286, 64  Atl.  212;  Hayden  v.  Charter  Oak 
Driving  Parte,  63  Conn.  142.  27  Atl. 
232;  Bronson  Electric  Co.  v.  Rheubot- 
tom,  122  Mich.  608,  81  N.  W.  563;  Orb 
V.  Coapstick.  136  Ind.  313,  86  N.  E. 
278;  Schuster  v.  Jones,  22  Ky.  L.  Rep. 
568,  68  S.  W.  695. 

Laches  is  no  defense. 

Robert  v.  Finberg,  85  Conn.  567,  84 
Ati.  866;  Sullivan  v.  Portland  &  K.  R. 
Co.  94  U.  S.  807,  24  L.  ed.  324;  Hart- 
ford V.  Mechanics*  Sav.  Bank,  79  Conn. 
39,  6S  Atl  658;  Fisk's  Appeal,  81  Conn. 
433, 71  Atl.  669 ;  Coxe  v.  Huntaville  Gas- 
light Co.  106  Ala.  373.  17  So.  626;  Cen- 
tral Bank  v.  Thayer,  184  Mo.  61,  82  S. 
W.  142;  Vance  v.  Mottley,  92  Tenn.  310, 
21  S.  W.  593;  National  Bank  v.  Wade, 
84  Fed.  10. 

Gager,  J.,  delivered  the  opinion  of 
the  court : 

This  action  is  brought  by  the 
trustee  in  bankruptcy  of  the  New 
Itfilford  Hat  Company  to  recover 
certain  stock  standing  in  the  name 
of  the  defendant  W.  G.  Green, 
bought  by  him  with  the  funds  of  the 
hat  company,  and  by  him  pledged  to 
the  First  National  Bank  of  New 
Milford  to  secure  his  personal  in- 
debtedness  to  the  bank. 

Two  questions  arise  upon  the 
record :  First,  did  the  defendant,  W. 
G.  Green,  hold  the  securities  herein- 
after described,  in  his  own  right,  or 
as  trustee  for  the  New  Milford  Hat 
Company?  Second,  if  Green  held 
these  securities  as  trustee  for  the 
hat  company,  did  his  pledge  of  the 
.securities  to  the  defendant  bank 
give  the  bank  a  claim  superior  to 
that  of  the  hat  company,  or  its 
trustee  in  bankruptcy? 

The  essential  facts  with  reference 
to  the  first  question  are  these :  S.  S. 
Green,  a  brother  of  W-  G.,  was  ma- 
jority stockholder,  treasurer,  and 
active  financial  officer  of  the  ha.t 
company;  W.  G.  Green  was  a  stock- 
holder and  assistant  treasurer,  and 
one  Barnes,  an  uncle  of  the  Greens, 
was  a  stockholder  and  president. 
These  three  owned  all  the  stock. 
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From  the  beginning  the  Greens 
were  borrowers  from  the  hat  com- 
pany, and  made  advances  to  and 
kept  ledger  accounts  with  the  com- 
pany, the  balances  appearing  upon 
these  accounts  fluctuating  from  one 
side  to  the  other  from  time  to  time. 
W.  G.  Green's  ledger  account  was 
not  accurate,  and,  when  accurately 
stated,  showed  that  he  was  In  fact 
heavily  indebted  to  the  hat  company 
at  all  times  during  the  transactions 
on  which  this  action  is  based.  Be- 
tween 1906  and  1909,  W.  G.  Green 
bought  with  funds  of  the  hat  com- 
pany, in  four  blocks  at  different 
dates,  102  shares  of  the  capital  stock 
of  the  New  Milford  Water  Co.,  and 
took  title  in  his  own  name.  Be- 
tween 1907  and  1912,  Green  also 
bought  with  the  funds  of  the  hat 
company,  in  six  blocks  at  different 
dates,  41  shares  of  the  First  Nation- 
al Bank  of  New  Milford,  and  took 
title  in  his  own  name.  He  also 
bought  3  shares  of  stock  and  3 
bonds  of  the  New  York  realty 
owners  in  the  same  way.  In  these 
purchases  Green  had  no  intent  or 
purpose  to  make  investments  for  the 
hat  company.  The  title  to  these 
stocks  remained  in  W.  G.  Green, 
and  they  were  in  his  possession 
and  control  until  tney  were  hypothe- 
cated -  by  him  to  the  bank,  as  will 
be  described  later.  The  funds  of  the 
hat  company  used  by  W.  G.  Green 
in  the  purchase  of  these  stocks  were 
never  charged  to  his  account  upon 
the  books  of  the  company,  nor  did 
it  appear  in  what  way  he  obtained 
the  funds  of  the  hat  company.  He 
was  credited  with  interest  and  divi- 
dends therefrom.  Why  he  was  so 
credited  does  not  appear,  otherwise 
than  tiiat  he  was  at  all  times  in  debt 
to  the  hat  company.  At  all  times 
when  said  stocks  were  bou^t  by  W. 
G.  Green,  his  brother,  S.  S.  Green, 
treasurer  and  financial  manager  of 
the  hat  company,  had  full  knowl- 
edge of  these  stock  purchases.  The, 
hat  company  became  insolvent  be- 
tween 1907  and  1915,  but  the  expert 
accountants  were  unable  to  ascer- 
tain at  what  time  between  these 
dates  the  insolvency  occurred.  The 
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hat  company  filed  its  voluntary  peti- 
tion in  bankruptcy  May  26,  1915, 
and  was  adjudged  bankrupt  on  July 
2,  1916,  when  the  plaintiff  became 

trustee. 

This  statement  of  facts  unmis- 
takably shows  a  case  where  a  sub- 
ordinate financial  ofiScer  of  a  c<»ii- 
pany  uses  funds  of  the  company  to 
buy  stocks  in  his  own  name,  wil^ 
no  intention  or  purpose  to  make  in- 
vestments for  the  company,  and 
without  authority  or  direction  of 
the  company  or  any  superior  officer, 
'niis  situation  makes  the  officer  so 
bu3rin^  these  stocks 
of  mtot&u  wltk  a  constructive  trus- 
a:SJ.io..  tee  of  these  stocks 
for  the  company. 
The  statement  of  the  finding  is 
brief,  but  comprehensive  and  con- 
clusive that  he  used  the  funds  of  the 
company,  not  for  the  purposes  of 
the  company,  but  to  buy  stocks  to 
hold  and  use  for  himself.  There  ie 
no  suggestion  from  the  books  or 
elsewhere  of  a  loan  or  a  gift  to  W. 
G.  Green  of  the  funds  used  in  pur- 
chasing the  stocks,  nor  any  dis- 
closure of  the  methods  by  which  W. 
G.  Green  gained  control  of  the  hat 
company  funds,  other  than  can  be 
implied  from  his  fiduciary  position 
as  assistant  treasurer.  The  mere 
fact  that  S.  S.  Green,  treasurer  of 
the  company,  knew  of  this  transac- 
tion, is  not  sufficient  of  itself  to 
qualify  the  effect  of  the  finding  as 
to  the  use  of  the 
funds.  In  the  ab- 
sence of  any  ex- 
planation, the  legal  intSrpretation 
of  the  findinpr  admits  of  but  one  con- 
clusion, as  just  stated,  that  W.  G. 
Green  became  constructive  trustee 
for  the  hat  company.  Whether  the 
hat  company  was  a  family  concern 
or  not,  and  whether  at  the  time  of 
the  purchase  of  the  stocks  it  was  sol- 
vent or  insolvent,  are  immaterial. 
On  the  finding,  he  used  the  fanda  of 
like  company,  intentionally,  for  his 
own  benefit.  Parenthetically,  we 
should  say  that  the  finding  that  the 
hat  company  became  insolvent  be- 
tween 1907  and  1916,  bat  that  the 
«iNirt  was  unable  to  find  at  what 
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time  between  these  dates,  cannot  be 
used  affirmatively  to  establish  th«> 
insolvency  before  1915,  and  all  these 
stocks  were  bought  prior  to'  1915. 

That  W,  G.  Green  became  by 
these  transactions  a  constructive 
trustee  is  well  established  by  the 
authorities.  In  Pomeroy's  Equity 
Jurisprudence,  4th  ed.  vol.  8,  §§  1044 
et  seq.,  the  subject  of  constructive 
trusts  is  elaborately  discussed.  In 
§  1044,  Mr.  Pomeroy  says:  "Con- 
structive trusts  include  all  those  in- 
stances in  which  a  trust  is  raised 
by  the  doctrines  of  equity  for  the 
purpose  of  working  out  justice  in 
the  most  efficient  manner,  where 
there  is  no  intention  of  the  parties 
to  create  such  a  relation,  and  in 
most  cases  contrary  to  the  intention 
of  the  one  holding  uie  legal  title,  and 
where  there  is  no  express  or  im 
plied  written  or  verbal  declaration 
of  the  trust.  They  arise  when  the 
legal  title  to  property  is  obtained  by 
a  person  in  violation,  express  or  im- 
plied, of  some  duty  owed  to  the  one 
who  is  equitably  entitled,  and  when 
the  property  thus  obtained  is  held  in 
hostility  to  his  beneficial  ris^ts  of 
ownership.  As  the  trusts  of  this 
class  are  Imposed  by  equity,  con- 
trary to  the  trustee's  intention  and 
will,  upon  property  in  his  hands, 
they  are  often  termed  trusts  in 
invitum;  and  this  phrase  furnishes 
a  criterion  generally  accurate  and 
sufficient  for  determining  what 
trusts  are  truly  'constructive.'  An 
exhaustive  analysis  would  show,  I 
think,  that  all  instances  of  construc- 
tive trusts,  properiy  so. called,  nu^ 
foe  referred  to  what  equity  denomi- 
nates fraud,  either  actual  or  con- 
structive, as  an  essential  element 
and  as  their  final  source." 

In  §  1045  Mr.  Pomeroy  says: 
"The  specific  instances  in  which 
equity  impresses  a  constructive 
trust  are  numberless, — as  number- 
loBs  as  the  modes  by  which  property 
may  be  obtained  through  bad  taxtii 
and  unconscientious  acts." 

Again,  in  §  1061,  it  is  said:  '*A 
constructive  trust  arises  whenever 
another's  prcq^rty  has  been  wr<Hi|^- 
ittUy  api^priated  and  converted 
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into  a  different  fonn.  If  one  per- 
son, having  money  or  any  kind  of 
property  belonging  to  another  in  his 
hands,  wron^ully  uses  it  for  the 
purchase  of  lands,  taking  the  title  in 
his  own  name,  or  if  a  trustee  or 
other  fiduciary  person  wrongfully 
converts  the  trust  fund  into  a  differ- 
ent species  of  property,  taking  to 
himself  the  title,  or  if  an  agent  or 
bailee  wrongfulj^r  disposes  of  hia 
principal's  securities,  and  with  the 
proceeds  purchases  other  securities 
in  his  own  name, — in  these  and  all 
similar  cases  equity  impresses  a 
constructive  trust  upon  the  new 
form  or  species  of  property,  not 
OTily  while  it  is  in  the  hands  of  the 
original  wrongdoer,  but  as  long  as 
it  can  be  followed  and  identified  in 
whosesoever  hands  it  may  come  ex- 
cept into  those  of  a  bona  fide  pur- 
chaser for  value,  and  without  no- 
tice; and  the  court  will  enforce  the 
constructive  trust  fpr  the  benefit  of 
the  beneficial  owner  or  original 
cestui  que  trust  who  has  thus  been 
defrauded." 

And  in  the  note  to  lius  section  it 
is  further  said :  "In  order  mat  this 
species  of  trust  may  arise,  it  is  not 
indispensable  that  the  conventional 
relation  of  trustee  and  cestui  que 
trust,  or  even  any  fiduciary  relation, 
should  exist  between  the  original 
wrongdoer  and  the  beneficial  own- 
er, although  such  relation  generally 
exists  in  these  cases.  Where  securi- 
ties had  been  stolen,  and  trans- 
ferred and  sold  by  ^e  thief,  a  trust 
was  held  impressed  upon  them  and 
on  their  proceeds  in  the  hands  of  the 
transferee  witli  notice," — citing 
Newton  v.  Porter,  69  N.  Y.  1S3,  25 
Am.  Rep.  152;  Bank  of  America 
Pollock,  4  Edw.  Ch.  215. 

See  also  Tecumseh  Nat.  Bank  v. 
Ruesell,  50  Neb.  277,  69  N.  W.  763; 
Lightfoot  V.  Davis,  198  N,  Y.  261, 29 
L.R.A.(N.S.)  119, 139  Am.  St  Rep. 
817, 91  N.  E.  682, 19  Ann.  Cas.  747. 
Also,  in  treating  of  trusts  ex  male- 
ficio,  Mr,  Pomeroy,  in  §  1053,  says: 
'^n  general,  whenever  the  legal  title 
to  property,  real  or  personal,  has 
been  obtained  throuj^  actual  fraud, 
misrepresentations,  concealments, 


...  or  under  any  other  similar 
circumstances  which  render  it  un- 
conscientions  for  the  holder  of  tbe 
legal  title  to  retain  and  enjoy  the 
beneficial  interest,  equity  impresses 
a  constructive  trust  on  the  property 
thus  acquired  in  favor  of  the  one 
who  is  ^uly  and  equitably  entitled 
to  the  same.  .  .  .  The  forms  and 
varieties  of  these  trusts  which  are 
termed  ex  maleficio  and  ex  deli^rto, 
are  practically  without  limit.  The 
principle  is  applied  wherever  it  is 
necessary  for  the  obtaining  of  com- 
plete justice,  although  the  taw  nu? 
also  give  the  remedy  of  damages 
against  the  wrongdoer." 

It  is,  perhaps,  not  very  important 
to  att^pt  to  determine  exactly  un- 
der which  of  Pomeroy's  dasses  of 
constructive  troats  the  present  case 
comes,  because  it  is  very  apparent 
from  the  finding  that  the  assistant 
treasurer  was,  without  warrant  or 
authority,  using  the  funds  of  the 
company  for  his  own  benefit,  in  the 
purchase  of  the  stocks  in  question, 
and  should  be  accountable  to  the 
company,  in  tbe  absence  of  any  ac- 
tion on  the  part  of  the  company 
whi(A  showed  a  loan  or  gift,  as  & 
holder  of  the  securities  -as  trustee. 
The  authorities  are  numerous,  and 
a  considerable  number  are  collected 
in  notes  to  the  citations  from  Pom- 
eroy. See  also  Stoiy,  on  Eq.  14th 
ed.  §  1663. 

In  the  oral  argument  there  was 
some  discussion  over  the  fact  that 
in  the  complaint,  and  in  the  conclu- 
sion of  the  trial  judge,  the  transac- 
tion was  characterized  as  a  result- 
ing trust.  The  essential  fact  was 
that  W.  G.  Green  held  these  stodu 
in  trust  for  the 
company.  A  result- 
ing trust  is  based  on  intention  pre- 
sumed or  implied  from  the  circum- 
stances of  the  transaction.  Tiie  es- 
sentials have  recently  been  stated  in 
Fox  v.  Shanley,  94  Conn.  — >  109 
Atl.  249.  As  seen  above,  a  constmo- 
tive  trust  is  not  based  on  intention, 

but  aris^  in  invi-  ^...,.eti« 
turn  for  the  purpose  tr«a4— 
of  working  out  jus-  «-«•»"•■• 
tice  in  the  most  eflkient  maniMr. 
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The  ultimate  result  ia  not  affected 
by  the  classificatibn,  and  our  dis- 
agreement with  the  trial  judge  on 
th^  point  does  not  at  all  affect  the 
correctness  of  his  conclusion  that 
tile  trust  relationship  existed.  That 
a  trust  exists,  \^ether  resulting  or 
constructive,  is  enough  to  support 
the  judgment. 

If,  as  we  hold,  these  stocks  in  the 
hands  of  W.  G.  Green  were  im- 
pressed with  a  constructive  trust  in 
favor  of  the  hat  company,  then  the 
question  arises  as  to  the  right  of  tiie 
defendant  bank  to  hold  them  against 
tiie  trustee  in  bankruptcy  of  the  hat 
company,  as  pledgee  to  secure  an  in- 
debtedness of  W.  G.  Green. 

As  bearing  upon  this  question  the 
further  facts  are  that,  on  and  be- 
fore May  26, 1915,  the  defendant  W. 
G.  Green  .was,  and  for  some  consid- 
eralle  time  had  been,  indebted  to 
the  defendant  bank  in  the  sum  of 
$24,000,  or  more,  evidenced  by  de> 
mand  notes;  that  on  or  about  May 
26, 1915,  which  was  the  day  the  hat 
company  filed  its  voluntary  petition 
in  bankruptcy,  an  officer  of  the  bank 
requested  the  defendant  W.  6. 
Green  to  furnish  collateral,  and 
Green  thereupon  delivered  the 
stocks  above  mentioned  to  the  bank 
as  collateral  for  his  notes.  The 
stocks  stood  in  the  name  of  W.  G. 
Green,  and  bore  no  evidence  that  the 
hat  company  had  any  right  or  title 
to  them.  W.  G.  Green's  brother,  S. 
S.  Green,  as  stated  above,  had,  as 
treasurer  of  the  hat  company,  full 
knowledge  of  the  transaction  by 
which  W.  G.  Green  obtained  these 
stocks.  This  ^ame  S.  S.  Green  was 
also  president  of  the  defendant  bank 
at  the  time  ttuA  W.  6.  Green  pledged 
these  stoeks  to  the  bank,  but  the 
finding  does  not  state  what  officer  of 
the  bank  made  the  request  for  col- 
lateral. It  does  not  appear  that  the 
bank  either  gave  anything  or  made 
any  promise  in  return  for  the  dfr* 
livery  of  this  collateral  by  W.  G. 
Green,  or  made  any  extension  of 
time  for  payments,  and  the  court 
finds  explicitly  that  at  the  time  of 
such  delivery  the  defendant  bank 
did  not  either  actually  pay  or  part 
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with  any  valuable  consideration,  or 
in  any  way  alter  its  legal  condition 
for  the  worse.    This  last  finding 
necessarily  excludes  any  agreement 
for  an  extension  of  time.  Under 
such  a  state  of  facts  the  bank  was 
not  the  bona  fide.  „  .      ,  ^ 
purchaser  for  value  2*?o"Kf/«r*'^ 
and  without  notice, 
and  gained  no  more 
interest  in  these  stocks  than  W.  'G. 
Green  himself  had,  whidi  was  noth- 
ing. 

The  defendant  bank  argues  that 
it  was  a  bona  fide  purchaser  for 
value,  because  there  was  a  pre- 
existing debt  for  which  the  stocks 
were  assigned  as  collateral.  As  be- 
tween pledgeor  and  pledgee  the 
pledgeor'a  pre-existing  debt  is  con- 
sideration enough  to  support  the 
pledge,  so  far  as  the  pled'geor  has 
any  beneficial  inter-  „  ^ 

est  in  the  stocks  aa*  tw^*  »ie4cMr 
signed  or  delivered 
as  collateral.'  But  under  our 
law  it  is  quite  otherwise  where 
the  doctrine  of  consideration  is 
invoked  to  defeat  the  equitable  in- 
terest of  a  third  party  in  the 
stock  pledged.  In  Hayden  v.  Char- 
ter Oak  Driving  Park,  63  Conn. 
142,  27  AtL  232,  this  court  (Tor- 
rence,  J.)  said:  '^t  is  perhaps,  for 
the  purposes  of  this  case,  sufficiently 
accurate  to  say  that  a  bona  fide  pur- 
chaser is  one  who  has  bought  prop- 
erty, without  notice  of  the  claims  of 
third  parties  thereto,  upon  the  faith 
that  no  such  claims  exist,  and  who 
has  therefore  actually  paid  or 
parted  with  some  valuaUe  consid- 
eration, or  has  in  some  way  altered 
his  legal  condition  for  the  worse." 

In  Salisbury  Sav.  Soc  v.  Cutting, 
50  Conn.  113,  it  was  held  that  where 
a  note  was  given  for  the  total 
amount  of  prior  occasional  ad- 
vances, and  a  mortgage  then  given 
to  secure  this  note,  the  mortgagee 
was  not  a  purchaser  for  value  so  as 
to  shut  out  the  equities  of  a  prior 
mortgage  given  before  the  mort- 
gagor acquired  title,  and  for  money 
advanced  at  the  tinie  the  mortgage 
was  driven.  In  Jones  on  Mortgages, 
vol.  1,  §  460,  it  is  said:  "The  mort- 
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gage  or  deed  made  to  secure  a  pre- 
existing debt  does  not  constitute  the 
grantee  a  purchaser  for  value  in 
good  faith.  The  former,  although 
given  upon  a  valid  consideration  as 
between  the  parties,  is  not  regarded 
as  a  purchaser  for  a  valuable  con- 
sideration which  will  entitle  the 
mortgagee  to  protection  against 
prior  equities,  although  he  had  no 
notice  of  them  when  he  took  the 
mortgage.  He  must  have  parted 
with  some  value  or  some  right  upon 
the  faith  of  the  mortgage*  and  at  the 
time  of  it,  to  entitle  him  to  protec- 
tion as  A  purchaser,  .  .  .  but  a 
mortgage  to  secure  an  antecedent 
debt  ia  perfectly  valid  as  between 
the  parties,  and  as  against  all  others 
'  who  had  at  the  time  no  equitable  in- 
terest in  the  property.  .  .  .  The 
mortgagee  for  an  antecedent  debt 
acquires  a  lien  upon  the  proper^  to 
the  extent  of  the  mortgagor's  equi- 
table interest  at  the  time." 

In  Thompson  on  Corporations, 
vol.  4,  2d  ed.,  §  4234,  it  is  said: 
"The  pledgee  of  stock  to  secure  an 
antecedent  debt  of  the  pledgeor  is 
not  a  bona  fide  purchaser  for  value, 
and  therefore  holds  it  subject  to  any 
lien  whch  is  valid  against  the 
pledgeor,  though  he  has  neither 
actual  nor  constructive  notice  there- 
of/'— citing  Schuster  v.  Jones,  22 
Ky.  L.  Rep.  568,  58  S.  W.  695. 

The  foregoing  states  the  prevail- 
ing rule,  as  well  as  the  rule  in  this 
state,  although  there  are  some  au- 
thorities inconsistent  with  it.  See 
also  Pom.  Eq.  Jur.  §  749.  The  rule, 
as  above  stated,  applies  equally  to 
pledge  of  collatenU  securities.  14 
C.  J.  p.  736,  §  1120;  Jones,  Collater- 
al Securities,  §S  107a,  469. 

The  defendant  bank  further 
claims  that  because  these  certificates 
did  not  show  that  anyone  otiier  than 
W.  G.  Green,  pledgeor,  had  any  in- 
terest in  them,  they  so  far  partook 
of  the  character  of  negotiable  paper 
that,  upon  delivery  or  assignment 
to  the  bank  as  security  for  a  pre- 
existing debt,  the  bank  was  to  be 
tleemed  a  purchaser  for  viUue  in  the 
-»ame  "way  as  if  the  collaterals  had 
"been   negotiable   instruments  in- 


dorsed over  before  maturity,  and 
cites  National  City  Bank  v.  Wagner, 
132  C.  C.  A.  533,  216  Fed.  473. 
It  is  undoubted  law  **that  a  ne- 
gotiable note  transferred  before 
due  in  the  regular 
course  of  business  timMf »  m*"*~ 
to  a  creditor,  in  SftV;!StoH: 
payment  of,  or  as 
security  for,  a  pre-existing  debt,  is 
taken  in  good  faith  for  a  valuable 
consideration,  and  is  collectable  in 
the  hands  of  the  creditor,  notwith- 
standing &ny  equities  ...  be- 
tween the  original  parties  thereto." 
Roberts  v.  Hall,  37  Conn.  205, 9  Am. 
Rep.  308,  citing  Brush  v.  Scribner, 
11  Conn.  388,  29  Am.  Dec.  303,  and 
Bridgeport  City  Bank  v.  Welch,  29 
Conn.  475,  and  in  turn  cited  and 
followed  in  Rockville  Nat.  Bank  v. 
Citizens'  Gaslight  Go.  72  Conn.  681, 
45  Atl.  361.  See  also  Jones,  Col- 
lateral Securities,  §  111.  But  it  is 
equally  well  settled  that  a  certifi- 
cate of  stock  is  not  a 
negotiable  instru-  SSk7- 
ment.  Jones,  Col-  KSJSSSTt.  " 
lateral  Securities,  § 
461 ;  8  R.  C.  L.  pp.  850.  851 ;  7  R.  C 
L.  p.  213;  14  C.  J.  p.  664;  Cook. 
Corp.  6th  ed.  §  412.  And  f  urtheiv 
more,  such  a  certificate  does  not  con- 
form to  the  definition  of  a  negotia^ 
ble  instrument  as  contained  in  the 
Negotiable  Instruments  Act.  Gen. 
Stat.  §  4359. 

It  is  quite  true  that  this  court,  in 
Bridgeport  Nat.  Bank  v.  New  York 

N.  H.  R.  Co.  30  Conn.  275,  said: 
•"The  certificate,  accompanied  by 
the  assignment  and  power  of  attor- 
ney thus  executed  in  blank,  has 
perhaps  a  species  of  negotiability, 
although  of  a  peculiar  character,  but 
one  necessary  to  the  public  con- 
venience, and  to  which  it  is  no  ob' 
jection  that  the  instrument  has  a 
seal." 

This  was  said  only  with  reference 
to  the  effect  of  a  blank  power  of  at- 
torney, executed  under  seal,  as  a 
method  of  transfer.  This  quality 
is  sometimes  described  as  "quasi 
negotiability."  2  Cook,  Corp.  §  413. 
It  appears,  however,  to  be  founded 
upon  tiie  doctrine  of  est<^pel,  and 
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niot  upon  the  law  merchant  with 
reference  to  negotiable  paper  nego- 
'tiated  before  maturity.  Upon  this 
point,  Cook  says,  §  416:  "Indeed 
to  such  an  extent  has  the  law  of  es- 
toppel been  applied  to  protect  a 
bona  fide  purchaser  of  stock  that, 
excepting:  in  cases  of  certificates 
transferred-  in  blank,  and  lost  or 
stolen  without  negligence  on  the  part 
of  the  owner,  a  bona  fide  purchaser 
is  protected  now  in  ahnost  every 
instance  where  he  would  be  pro- 
tected if  he  were  purchasing  a 
promissory  note  or  other  negotiable 
instrument." 

In  other  words,  the  so^Humed  quasi 
negotiability  of  certificates  of  stock 
does  not,  in  general,  arise  from  the 
negotiable  character  of  the  certifi- 
cates, but  because  a  somewhat 
similar  result  is  reached  through  ex- 
trinsic facts  upon  which  estoppel 
with  reference  to  the  transfer  of  the 
certificate  may  be  based.  Moreover, 
we  have  already  seen  that  the  bank 
was  in  no  sense  a  bona  fide  pur- 
chaser, and  therefore  has  suffered 
no  loss  by  taking  the  certificates, 
and,  having  suffered  no  loss,  lays  no 
foundation  for  invoking  the  doc- 
trine of  estoppel. 

We  have  examined  the  case  of 
National  City  Bank  v.  Wagner, 
supray  upon,  which  the  defendant 
appears  to  rely  upon  this  claim. 
.That  case  assumes  the  similarity  of 
stock  certificates  to  negotiable  com- 
mercial paper  to  be  of  such  extent 
that  it  constitutes  certificates  nego- 
tiable paper,  and  then  applies  the 
rule  as  to  negotiable  paper,  as  gen- 
erally held,  and  as  stated  in  the 
Negotiable  Instruments  Act,  to 
stock  certificates.  We  think  that 
this  assumption  is,  in  the  present 
state  of  the  law,  without  convincing 
force.  But  the  decision  is  really 
based  upon  Illinois  doctrine  conceded 
to  be  contrary  to  the  weight  of  au- 
thority, and  stated  by  the  court  to 
be  this:  That  "the  pledgee  of  an 
ordinary  chattel,  given  to  secure  a 
pre-existing  debt,  is  protected  as 
against  the  defrauded  vendor  tliere- 
of." 

'  The  force  of  this  claim,  of  course, 
9  A.L.R.— 102. 
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is  that  a  pre-existing  debt  makes  the 
pledgee  a  purchaser  for  value.  The 
learned  court  in  this  case  also  redOers 
to  the  provisions  of  the  Uniform  Ne- 
gotiable Instruments  Act  (Gen. 
Stat,  ms,  §§  4358-4647),  the  Uni- 
form Sales  Act,  §§  4668-4748,  the 
Uniform  Warehouse  Receipts  Act, 
§§  4553-4612,  the  Uniform  Bills  of 
Lading  Act.  §§  4613-4667,  and  the 
Uniform  Stock  Certificate  Act,  §§ 
3469-^490..  None  of  these  acts,  ex- 
cept the  latter,  so  far  as  we  can 
discover,  either  in  terms  or  by  neces- 
sary implication,  include  certificates 
of  stock  within  their  provisions.  As 
we  have  seen,  the  Negotiable  Instru- 
ments Act,  in  its  definition,  clearly 
does  not  include  certificates  of  stock. 

That  the  Sales  Act  should  apply, 
it  must  be  held  that  a  certificate  of 
stock  is  a  negotiable  document  of 
titie.  The  definition  in  the  act,  Gen. 
Stat  §  4742,  excludes  the  claim :  A 
"  'document  of  title  to  goods'  in- 
cludes any  bill  of  lading,  dock  war- 
rant, warehouse  receipt  or  order 
for  the  delivery  of  goods  or  any 
other  document  used  in  the  ordinarj' 
course  of  business  in  the  sale  or 
transfer  of  goods,  as  proof  of  the 
possession  or  control  of  the  goods  or 
authorizing,  or  purporting  to  author- 
ize, the  possessor  of  the  document  to 
transfer  or  receive,  either  by  in- 
dorsement or  by  delivery,  goods  rep- 
resented by  such  document." 

It  is  apparent  from  the  definition 
that  its  scope  under  the  Sales  Act 
is  limited  to  such  documents  as  will 
authorize  the  holder  to  obtain  spe- 
cific goods  from  whoever  has  pos- 
-seflsion  of  them,  such  possessor  ordi- 
narily being  a  common  carrier  or  a 
warehouseman.  A  certi&^te  of 
stoek,  while  it  shows  the  fractional 
interest  in  the  pn^terty  of  a  corpo- 
ration to.  which  the  owner  of  the  cer- 
tificate is  entitled, 

_j.li       Sal e  ger<IBe»te 

.in  no  way  entitles  of  mtm^  am 
the  owner  to  the  S5f  •* 
possession  of  any 
specific  goods,  or  to  any  property 
whatever,  exe^t  by  way  of  divi- 
dends or  a  distributive  ahm  on  the 
dissolution  and  winding  up  of  the 
corporatkm.  - 
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Whether  the  Uniform  Transfer 
Act  has  any  relation  to  a  case  like 
this  is  quite  immaterial,  because  our 
act  was  not  passed  until  1917,  and 
lon^r  after  the  transactions  now 
under  consideration.  For  these  rea- 
sons we  cannot  subscribe  to  the  doc- 
trine that  the  defendant  seeks  to 
draw  from  the  case  last  referred 
to. 

The  defendant  bank  also  claims 
that  the  hat  company  has  been 
guilty  of  laches  with  reference  to 
this  claim;  that  it  is  now  too  late 
for  the  company  to  assert  tiUe,  and 
therefore  the  trustee  cannot  It 
does  not  appear  so  to  us.  The  last 
of  this  collateral  was  not  purchased 
until  October,  1912,  and  the  petition 
in  bankruptcy  was  filed  in  May, 
1915.  Under  the  circumstances  this 
is  rather  a  short  time  on  which  to 
...  base  la^es.  even  if 
«o  MMrt  utie  the  other  essential 
*•  elements  were  not 

wanting.  The  collateral  did  not 
come  into  the  possession  of  the  bank 
until  the  very  day  of  the  assignment 
in  bankruptcy.  The  record  does  not 
disclose  any  affirmative  acti<m  or 
any  representations  of  the  hat  com- 
pany, or  the  knowledge  of  anyone 
representing  the  hat  company  at  the 
time  of,  or  in  connection  with,  the 
pledge,  other  than  W.  G.  Green  him- 
self. It  does  not  appear  that  the 
bank  ever  knew  that  W.  G.  Green 
had  these  securities  until  the  day 
they  were  pledged,  unless  such 
knowledge  is  imputable  to  the  bank, 
because  S.  S.  Green,  its  president, 
knew  the  situation  as  financial  man- 
ager of  the  hat  company.  Knowl- 
edge of  the  bank  imputed  in  that  way 
would  be  fatal  to  the  claim  of  tiiie 
bank,  as  the  notice  and  knowledge  of 
its  president  of  the  equitable  inter- 
esrt  of  the  hat  company  so  as  to  con- 
stitute the  bank  a  taker  with  notice 
of  the  equities  of  the  hat  company. 
As  already  seen,  the  bank  was  in  no 
way  misled  by  any  c(Hiduct  of  the 
hat  company,  and  parted  with 
nothing  1:^  taking  the  collateral.  In 
Hartford  v.  Meshanics*  Sav.  Bank, 
79  Conn.  41,  63  Atl.  669,  it  ia  said : 
"There  is  no  merit  in  the  defease  of 


laches.  That  exists  only  where 
there  has  been  such  a  delay  in  the 
assertion  of  a  claim  as  naturally  to 
prejudice  him  against  whom  the 
claim  is  set  up.  Waterman  t.  A.  & 
W.  Sprague  Mfg.  Co.  55  Conn.  564, 
674,  12  Atl.  240.  Nothing  appears 
in  this  case  to  indicate  that  the  de- 
fendant has  lost  anything  by  the 
course  taken  by  the  plaintiff." 

See  Pom.  Eq.  Jur.  4th  ed.  §  1442. 
Moreover,  laches  was  not  pleaded  in 
the  present  case.  Robert  v.  Fin- 
berg,  85  Conn.  557,  84  AtL  366, 
though  it  was  claimed  on  argument 
in  the  court  below. 

We  do  not  see  any  merit  in  Ihe 
further  claim  that,  if  the  hat  com- 
pany were  solvent  when  these  se- 
curities were  purchased  with  its 
funds  by  W.  G.  Green,  then  the 
trustee  in  bankruptcy  has  no  claim 
to  them.  As  stated  above,  there  is 
no  certain  finding  of  insolvency 
prior  to  1916,  at  which  tune  all  the 
securities  had  been 
purchased.        We  SS^t  of 


cannot  see  that  sol-  JlL*^ 
vency  or  msolvency 
affects  the  continued  existence  of 
the  constructive  trust  and  the  equit- 
able property  right  of  the  hat  com- 
pany, and  no  claim  is  made  but  that, 
if  it  existed  at  the  time  of  the  as- 
signment in  bankruptcy,  it  passed 
by  operation  of  law  to  the  trustee. 

Nor  do  we  think  there  is  anything 
in  the  claim  ^t,  because  W.  G. 
Green  was  an  officer  of  the  hat  com- 
pany, therefore  the  company  should 
bear  the  loss  caused  by  the  fraud  of 
its  own  officers.  That  would  depend 
upon  the  circumstances  of  the  case. 
Where,  as  here,  its  funds  are  con- 
verted into  definite  stocks,  and  these 
stocks  are  found  in  the  hands  of 
one  who  is  not  a  bou&  fide  purchas- 
er for  value  without  notice,  there 
is  nothing  to  pre- 
vent the  hat  com-  m^^^SSS"^ 
pany  from  enforc-  ^SSHinhSSr 
ing  its  claim  as  a 
constructive  trustee  at  any  time.  It 
might  also  be  that  the  b^ik,  on  ac- 
count of  the  fact  that  S.  S.  Green 
was  both  president  of  the  bank  and 
financial  manager  of  the  hat  ctnn- 
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ptLTiy,  not  only  parted  ivith  nothing: 
for  the  stock,  but  received  it  with 
notice.  As  the  iinding  is  silent  with 
reference  to  the  actusH  participation 
of  S.  S.  Green  in  the  management  of 
the  affairs  of  the  bank,  ar.d  the 
proper  decision  of  the  case  does  not 
require  it,  we  leave  this  question  as 
to  notice  undecided. 

What  we  have  said  refers  spe- 
cifically to  the  shares  of  stock. 
From  the  finding  it  appears  that  3 
bonds  of  the  New  York  Realty  Own- 
ers were  purchased  and  pledged  in 
the  same  way  as  the  stock,  and  were 
included  in  ^e  judgment  of  return. 
There  is  no  further  finding  with 
reference  to  these  bonds,  no  special 
claim  has  been  made  distinguishing 
them  from  the  stock,  and  no  refer- 
ence is  made  to  them  in  the  briefs, 
nor  was  there  any  claim  as  to  these 
bonds,  as  we  recollect  it,  upon  the 
oral  argument,  and  no  claim  re- 
ferring specifically  to  the  bonds  ap- 
pears to  have  been  made  in  the  court 
below.  It  was  evidently  assumed 
that  these  bonds,  so  far  as  the  sub- 
stance df  the  transaction  was  con- 
cerned, stood  in  no  different  posi- 
tion from  the  stock.  In  the  absence 
of  "any  such  claim  and  of  any  details 
in  the  finding,  we  are  not  at  liberty 
to  assume  any  real  distinction  be- 
tween the  bonds  and  the  stock,  and 
must  leave  the  judgment  undis- 
turbed as  to  them. 

There  was  some  claim  made  by 
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the  defendant  bank  that,  as  holder 
of  the  legal  titJe,  the  bank  would 
have  priority  of  right.  What  we 
have  said  applies  even  if  the  stocks 
were  regularly  transferred  by  as- 
signment and  power  of  cttomey  ex- 
ecuted in  blank,  but  it  is  noticeable 
that  nowhere  is  it  found  that  such 
transfer  was  made.  The  finding  is 
only  that  the  securities  were  de- 
livered. If  there  was  delivery  mere- 
ly, with  no  transfer,  the  bank  would 
be  the  equitable  pledgee.  Such  a 
pledge  may  be  made,  but  it  is  called 
an  imperfect  pledge,  making  suit  in 
equity  necessary  for  its  enforce- 
ment, and  leaving  the  pledgee  sub- 
ject to  the  equities  of  third  persons 
and  cestui  que  „,  , 
trust.    Cook,  Corp.  l^aKT^ 


465;     Thomp.  .SS::,«V** 


orp.  2d  ed.  4203;' 
Colebrooke,  Collateral  Securities,  2d 
ed.  §  277.  But  we  do  not  see  that 
the  pUintiff  bases  any  claim  on  this 
distinction,  and  it  may  be  that  the 
term  "delivery"  was  not  used  in  the 
finding  with  the  idea  of  drawing 
this  distinction,  especially  as  the 
judgment  file  calls  for  a  transfer 
and  delivery  of  the  stocks,  not  mere 
delivery;  therefore,  this  decision  is 
not  based  on  delivery  alone  without 
the  ordinary  assignment  and  power 
of  attorney,  whether  executed  to  a 
person  named  or  in  blanlc 
There  is  no  error. 

The  other  Judges  concur. 
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•quitiet  of  third  persons. 


A  pledgee  who  takes  corporate  stock 
88  a  mere  security  for  a  pre-existing 
debt  Is  not  a  purchaser  for  value  with- 
in the  rule  that  protects  such  purchas- 
ers against  the  equities  of  third  par- 
ties in  the  stock.  Bank  of  Tupelo  v. 
Thompson  (1914)  186  Ala.  600.  65  So. 
147;  MiLLASD  V.  Gbebn  (reported  here- 
with) ante,  1610;  National  Safe  De- 
posit*  Sav.  &  T.  Co.  v.  Gray  (1896) 
32  AppL  D.  C  276;  Schuster  v.  Jones 


(1900)  22  Ky.  L.  Rep.  66S,  68  S.  W. 
695;  Bronson  Electric  Co.  v.  Rheabot- 
tom  (1900)  122  Mich.  608,  81  N.  W. 
56S;  Darling  v.  Potts  (1898)  118  Mo. 
606,  24  S.  W.  461;  Watson  v.  Sidney 
F.  Woody  Printing  Co.  (1893)  66  Mo. 
App.  146;  Cleveland  v.  State  Bank 
(1865)  16  Ohio  St.  286,  88  Am.  Dee. 
44S;  State  Nat.  Bank  v.  Scales  (1916) 
—  OUa.  — .  189  Pac.  92S;  King  v.  Mel- 
lon Net.  Bank  (1910)  227  Pa.  22,  76 
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Atl.  882;  Crawford  v.  DoIUrSav.  Fund 
&  T.  Co.  (1912)  236  Pa.  206,  84  Atl. 
694;  Linnard's  Appeal  (1886)  2  Sadler 
(Pa.)  195,  21  W.  N.  C.  40,  3  Atl.  840. 
The  acceptance  of  a  certificate  of  stock 
HS  a  payment  was  held  not  to  make  the 
purchaser  a  purchaser  for  value,  in 
Weaver  v.  Barden  (1872)  49  N.  Y.  286. 

The  only  dissent  from  the  foregoing 
theory  is  found  in  National  City  Bank 
V.  Wagner  (1914)  132  C.  G.  A.  633,  216 
Fed.  473,  writ  of  certiorari  denied  in 
(1914)  235  U.  S.  698,  59  L.  ed.  481, 
35  Sup.  Ct.  Rep.  199,  where  it  is  held 
that  a  pre-existing  debt  is  sufficient  to 
make  a  pledgee  of  the  stock  certificate 
a  holder  for  value.  The  court,  in  Mar- 
tin V.  Bankers'  Trust  Co.  (1916)  18 
Ariz.  65,  166  Pac.  87,  Ann.  Cas.  1918B, 
1240,  inclines  to  the  view  of  the  Fed- 
eral case  on  the  theory  that  shares  of 
stock  are  similar  to  negotiable  instru- 
ments in  this  regard,  but  the  point 
was  not  necessary  to  decision.  One 
who  took  scrip  certificates  as  security 
for  an  antecedent  indebtedness  from 
a  stockbroker,  who  held  them  for  the 
owner,  was  held  entitled  to  hold  the 
same  as  against  the  owner  in  Rumball 
V.  Metropolitan  Bank  (1877)  L.  R.  2 
Q.  B.  Div.  (Eng.)  194,  46  L.  J.  Q.  B. 
N.  S.  346,  36  L.  T.  N.  S.  240,  25  Week. 
Rep.  366,  but  there  is  no  discussion  of 
the  effect  of  antecedent  indebtedness. 
The  decision  is  based  upon  the  theory 
that  the  certiflcates  were  negotiable 
instruments,  and  also  upon  the  prin- 
ciple of  estoppel.  The  Federal  court, 
in  the  aibove  case,  concluded  upon  this 
question  that  stock  certificates  are  to 
be  "dealt  with  in  the  same  way  as 
commercial  paper."  And  see  the  Ari- 
zona case  above  cited.  According  to 
the  majority  rule,  commonly  known  as 
the  "Federal"  rule,  one  who  takes  com- 
mercial paper  as  collateral  security 
for  a  pre-existing  debt  is  deemed  to 
have  given  value  therefor.  Note  in 
31  URJL(N.S.)  287.  The  court  in 
National  Safe  Deposit,  Sav.  ft  T.  Go. 
V.  Gray  (1898)  12  App.  D.  C.  276,  su- 
pra,  recognizes  this  rule  as  to  negotia- 
ble instruments,  but  holds  that  stock 
certificates  are  not  negotiable  for  the 
purpose,  and  applies  a  dilFerent  rule. 
That  stock  certificates  are  not  negotia- 
ble instruments  is  asserted  in  Watson 


V.  Sidney  F.  Woody  Printing  Co. 
(1893)  56  Mo.  App.  146.  And  see  the 
reported  case  (Millabd  v.'Gbeen,  ante, 
1610).  It  is  a  matter  of  interest  that 
all  the  cases,  with  the  exception  of 
National  Safe  Deposit,  Sav.  &  T.  Co. 
V.  Gray  (D.  C.)  supra,  the  reported 
case  (MHjLako  v.  Grebn),  and  State 
Nat.  Bank  v.  Scales  (1916)  —  Okl?. 
— ,  1S9  Pac.  926,  supra,  which  havL 
denied  that  a  pledgee  of  corporate 
stock  for  a  pre-existing  indebtedne:^.': 
is  a  bona  fide  holder,  were  decided  in 
jurisdictions  which  adhere  to  the  mi- 
nority rule,  cttnmonly  known  as  the 
"New  York"  rule,  in  case  of  negotiable 
paper  taken  as  collateral  securi^  for 
&  pre-^sting  iadebtedness,  and  hold 
that  the  transfer  is  not  a  holder  for 
value,  or  at  least  so  held  prior  to  the 
Negotiable  Instruments  Act. 

Under  the  general  rule  above  stated, 
the  real  owner  of  the  stock,  who  has 
invested  the  pledgeor  with  the  indicia 
of  ownership,  but  for  a  limited  pur- 
pose, may  assert  his  rights  against  the 
stock.  Bank  of  Tupelo  v.  Thompson 
(1914)  186  Ala.  600,  66  So.  147;  State 
Nat.  Bank  v.  Scales  (Okla.)  supra. 
The  real  owner  who  has  pledged  the 
stock  to  the  pledgeor  may  assert  hii> 
rights  as  against  tbe  pledgee.  Na- 
ti<mal  Safe  Deposit,  &tv.  &  T.  Co.  v. 
Gray  (D.  C.)  supra.  The  corporation 
may  enforce  a  lien  upon  the  stock. 
Bronson  Electric  Co.  v.  Rheubottom 
(1900)  122  Mich.  608,  81  N.  W.  563. 

It  is  the  general  theory  of  the  case<; 
that,  if  the  pledgee  changes  his  posi- 
tion to  his  prejudice  in  relation  to  the 
pre-existing  indebtedness,  the  pledgee 
does  become  a  purchaser  for  value 
so  as  to  entitle  him  to  defeat  the  equi- 
ties of  the  true  owner  of  the  stock; 
if  he  does  not  change  his  position  to 
his  prejudice,  he  is  not  entitled  to  de- 
feat the  claim  of  the  true  owner.  Na- 
tional Safe  Deposit,  Sav.  &  T.  Co.  v. 
Gray  (1898)  12  App-  D*  C.  276.  A 
surrender  at  the  time  of  receiving  a 
pledge  of  the  stock,  or  thereafter,  of 
other  collaterals  or  other  security  se- 
curing the  pre-existing  indebtedness, 
makes  the  pledgee  a  holder  for  value. 
King  V.  Mellon  Nat.  Bank  (1910)  227 
Pa.  22,  76  Atl.  882;  Crawford  t.  Dollar 
Sav.  Fund  &  T.  Co.  (1912)  '2S6  Fa.  206. 
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84  Atl.  494.  A  pledgee  who  accepts  a 
new  note,  and  surrenders  the  old  note 
and  a  mortgrage  securing  the  same,  U 
a  holder  for  value  and  entitled  to  hold 
the  stock  as  against  the  true  owner. 
Swigart  t.  Stoops  (1917)  204  HI.  Appu 
194. 

It  has  been  stated  that  a  pledgee 
who  receives  the  stock  as  security  for 
a  note  given  for  the  cancelation  of  a 
pre-existing  indebtedness  is  a  holder 
for  value.  Fowles  v.  National  Bank 
(1914)  167  Cal.  653,  14a  Pac.  271.  In 
this  case,  at  least  a  part  of  the  stock 
in  question  had  been  pledged  at  the 
time  of  incurring  the  pre-existing  in- 
debtedness, and,  upon  a  subsequent 
payment  of  part  of  the  same,  a  note 
wag  given  for  the  balance  and  the 
Htock  repledged.  Whether  the  note  ex- 
tended the  time  for  the  payment  of  the 
indebtedness  does  not  appear.  Where 
the  note  based  on  the  pre-existing  in- 
debtedness extends  the  time  of  pay- 
ment, it  is  held  that  a  pledgee  who  re- 
ceives the  stock  as  security  for  the 
note  is  a  bona  fide  holder.  Just  v. 
State  Sav.  Bank  (1903)  132  Mich.  600, 
94  N,  W.  200;  Johnson  v.  First  Nat. 
Bank  (1909)  132  App.  Div.  524,  117 
N.  Y.  Supp.  539,  affirmed  without  opin- 
ion in  (1911)  200  N.  Y.  693»  94  N.  E. 
1095;  American  Nat  Bank  v.  Dew 
(1917)  175  N.  C  79,  94  S.  E.  708. 
A  demand  note  for  a  pre-existing  in- 
debtedness has  been  held  not  to  make 
the  pledgee  a  holder  for  value.  Bron- 
son  Electric  Co.  v.  Rheubottom  (1900) 
122  Mich.  608, 81  N.  W.  563.  The  eourt 
says  that  "this  note  might  have  been 
sued  immediately  by  the  bank,  and, 
if  sued,  Rheubottom  and  Bond  could 
not  set  up  by  way  of  defense  any 
agreement  to  forbear  suit  .  .  .  The 
bank  had  the  same  right  to  immediate- 
ly sue  this  note  which  it  had  to  sue 
before  the  note  was  given.  ...  It 
parted  with  nothing  when  the  stock 
was  assigned  to  it,  and  we  do  not 
think  it  can  be  said  it  was  an  innocent 
purchaser  for  value." 

Where  the  stock  is  pledged  to  secure 
a  contemporaneous  note,  the  pledgee 
is  a  holder  for  value  as  to  the  entire 
debt,  although  the  consideration  ist 
in  part  a  pre-existing  indebtedness. 
Gurley  v.  Reed  (1906)  190  Mass.  509. 


77  N.  E.  642.  But  see  National  Safe 
Deposit,  Sav,  &  T.  Co,  v.  Gray  (1898) 
12  App.  D.  C  276,  infra.  If  the  pledgee 
gives  further  credit  on  the  securiiy 
of  a  pledge,  which  secures  also  an 
antecedent  indebtedness,  he  is  a  bona 
fide  purchaser.  Bank  of  Tupelo  v. 
Thompson-  (1914)  186  Ala.  600,  65  So. 
147. 

Where  the  pledgee  has  given  value, 
the  real  owner  of  the  stock,  who  mere- 
ly pledged  it  to  the  pledgeor,  cannot 
assert  his  rights  as  against  the 
pledgee,  according  to  this  theory. 
Fowles  V.  National  Bank  (1914)  167 
Cal.  653,  140  Pac.  271.  The  real  own- 
er, who  invested  the  pledgeor  with 
the  indicia  of  ownersMp  for  a  cer- 
tain limited  purpose,  cannot  assert 
his  right  against  the  pledgee.  Ibid.; 
Gurley  v.  Reed  (1906)  190  Mass.  509, 
77  N.  E.  642;  King  v.  MeUon  Nat.  Banlc 
(1910)  227  Pa.  22,  75  Atl.  832.  The 
real  owner  cannot  recover  where  the 
pledgeor  wrongfully  had  the  stock 
transferred  to  his  own  name,  upon  a 
purchase  thereof  with  funds  of  the 
real  owner.  Johnson  v.  First  Nat. 
Bank  (1909)  132  App.  Div.  524,  117 
N.  Y.  Supp,  39,  affirmed  without  opin- 
ion in  (1911)  200  N.  Y.  593,  94  N.  E. 
1095.  The  rights  of  the  pledgee  are 
superior  to  the  equities  of  the  corpora- 
tion. Just  V.  State  Sav.  Bank  (1908) 
1S2  Mich.  600,  94  N.  W.  200. 

Where  stock  is  wrongfully  pledged, 
in  part  for  a  present  indebtedness,  and 
in  part  for  a  pre-existing  indebtedntss, 
the  owner  is  entitled  to  recover  the 
stock  upon  payment  of  the  present  in- 
debtedness. National  Safe  Deposit, 
Sav.  &  T.  Co.  V.  Gray  (1898)  12  App. 
D.  C.  276.  But  see  Gurley  v.  Reed 
(1906)  190  Mass.  609,  77  N.  E.  642, 
supra. 

It  has  been  held  that  a  bank  which 
has  received  a  pledge  of  corporate 
Mtock,  under  an  agreement  that  it  is 
to  be  collateral  in  whatever  indebted- 
ness the  pledgeor  might  then  or  there- 
after owe  the  bank,  cannot  sustain  its 
claim  to  being  a  bona  fide  purchaser 
for  value  because  of  the  fact  that 
thereafter  the  pledgeor  overdrew  his 
account,  where  there  was  no  evidence 
that  at  the  time  the  collateral  was 
pledged  the  bank  agreed  to  permit  an 
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overdraft,  or  that  th^  overdraft  arosfe 
in  any  different  manner  than  the  over- 
draft which  stood  upon  the  boolcs  of 
the-  bank  at  the  time  the  stock  was 


I^edtred,  and  whexe  thereafter  the 
overdraft  was  paid  in  fall  by  a  de- 
posit Stote  Nat.  Bank  v.  Scales  (l»lft) 
—  Okla.  — ,  169  Pac  926.    W.  A.  S. 


ALLEN  BILDERBACK  et  al.,  Appts., 

V. 

MRS.  FLORENCE  CLARK  et  al. 
CHARLES  M.  BILDERBACK  et  al.,  Appts. 

KanMUi  Supreme  Court^Majf  S,  19X0. 

(106  Kan.  m,  189  Pac  977.) 

Adoption  —  eflTect  of  agreement  as  to  property. 

1.  "Hie  petition  alleged  that  a  childless  widow,  seeking  to  adopt  her 
brother's  minor  child,  agreed  with  the  father  that  she  would  deed  to  the 
child  such  portion  of  her  estate  as  she  desired  the  child  to  have,  and  the 
remainder  of  her  estate  would  go  to  her  brothers  and  Asters.  The  n«ct 
day  formal  adoption  proceedings,  embracing  consent  of  the  father,  were 
consummated,  whereby  the  child  became,  under  the  adoption  statute,  the 
child  and  heir  of  the  foster  parent.  The  foster  parent  died  intestate.  Held, 
the  preadoption  agreement  was  void,  and  the  child  inh^ted  her  foster 
mauler's  estate. 

iSee  note  on  this  qtteatUm  heginmng  on  page  1627.] 

Appeal  —  absence  of  error. 

2.  The  proceedings  resulting  in  find- 
ings by  the  jury  that  a  deed  by  the  fos- 
ter mother  to  her  adopted  daughter  was 
not  given  in  settlement  of  the  diild's 
expectancy  as  hefr  examined,  and  held 
to  be  free  from  error. 
Adoption  —  effect 

3.  A  statutory  adoption  proceeding 
creates  all  the  l^al  incidents  of  the 
natural  relation  of  parent  and  child, 
and  the  child  becomes  entitled  to  the 


Headnotes  1  and  2  by  BuBCH,  J. 


same  rights  of  person  and  propoty  as 
if  it  were  a  child  bom  of  the  peieoa 

adopting  it. 

[See  1  R.  C.  L.  611,  612,  618.] 

— purpose  of  statutes. 

4.  The  aim  and  end  of  adoption  stat^ 
utes  is  the  welfare  of  the  child,  and  the 
theory  is  that  such  welfare  will  be  best 
promoted  by  giving  an  adopted  child 
the  status  of  a  natural  one. 

[See  1  R.  C.  L.  694.] 


Appeal  by  plaintiffs  and  defendants  Bilderback  et  al.  from  a  judgment 
of  the  District  Court  for  Atchison  County  (Jackson,  J.)  in  favor  of  the 
other  defendants  in  an  action  brought  to  recover  property  belongjng  to 
the  estate  of  Sarah  E.  Wilkins,  deceased.  Affirmed. 

The  faeto  are  stated  in  the  opinion  of  the  court. 

Messrs.  J.  M.  ChalHss,  W.  P.  Wag-    62  Pac.  1000;  Johnson  v.  Hubble,  10 


gener,  Walter  Brewn,  and  A.  E.  Crane, 
for  appellants: 

The  preadoption  agreement  was  valid 
and  binding  upon  the  parties  and  upon 
the  persons  for  whose  benefit  It  was 
made. 

Cathcart  v.  Myers,  97  Kan.  727,  156 
Pac.  761;  Newton  v.  Lyon,  62  Kan.  306, 


N.  J.  £q.  337,  66  Am.  Dec  773;  Rice  v. 
Hartman,  84  Va.  261,  4  S.  E.  621; 
Smith  V.  Cameron,  92  Kan.  662,  SZ 
L.RJV.(N.S.)  1057, 141  Pac.  696;  Biehel 
V.  Oliver,  77  Kan.  696,  95  Pac  396; 
James  v.  Manning,  79  Kan.  830,  101 
Pac.  628;  Harris  v.  Harper,  48  Kan. 
418,  29  Pac.  697;  Gibnore  v.  Asbnry,  64 


Digitized  by 


BILDGRBACK  T.  CLARK. 

{109  Kan.  137,  18$  Pae.  fT7.) 


1«28 


Kan.  3S8,  67  Pac.  8S4;  19  Am.  &  Bnfir. 
Enc.  Law.  2d  ed.  1236,  1287;  McLure 
V.  Koen,  26  Colo.  284,  63  Pac  1068. 

The  contract  set  up  in- the  petition 
is  definite  and  certain  in  its  terms. 

26  Am.  &  Eng.  Enc  Law,  2d  ed.  38; 
Lawrence  v.  SarHtoga  Lake  R.  Co.  36 
Hun,  473;  Bngle  v.  White,  104  Mich. 
16,  62  N.  W.  164;  Brown  v.  Ward,  110 
Iowa,  128,  81  N.  W.  247;  Ottumwa,  C. 
F.  &  St.  P.  R.  Co.  T.  HcWilUams,  71 
Iowa,  164,  82  N.  W.  316. 

The  contract  with  reference  to  the 
description  of  the  property  meets  the 
requirements  of  the  law. 

Anderson  t.  Anderson,  76  Kan.  117, 
9  L.R.A.(N.S.)  229,  88  Pac.  748;  Bichel 
V.  Oliver,  77  Kan.  696,  96  Pac.  396; 
Phillips  V.  Bishop,  92  Kan.  813,  140 
Pac.  834;  Cathcart  v.  Myers,  97  Kan. 
727,  166  Pac  761 ;  Smith  v.  Cameron, 
92  Kan.  652.  62  L.R.A.(N3.)  1067,  141 
Pac.  596;  Roehl  v.  Haumesser,  114 
Ind.  811, 16  N.  E.  346;  Wilson  v.  Boyce, 
92  U.  S.  320,  23  L.  ed.  608;  Twiss  t. 
George,  83  Mich.  263. 

Messrs.  James  W.  Orr  and  Charles 
J.  CooloB,  for  appellees: 

To  enforce  specific  performance  of  a 
contract,  the  contract  itself  must  be 
definite  in  terms  and  susceptible  of  en* 
forcement. 

Wall's  Appeal,  111  Pa.  461,  56  Am. 
Rep.  288.  6  Atl.  224;  Fair  v.  Nelson,  96 
Kan.  13, 149  Pae.  432;  Lennen  v.  Ogden, 
98  Kan.  747,  161  Pac.  904;  Wright  v. 
Wright,  31  Mich.  380;  Steele  v.  Steele, 
161  Mo.  666.  61  S.  W.  816;  Bichel  t. 
Oliver,  77  Kan.  696,  95  Pac.  896;  Bar- 
rett V.  Geisinger,  148  III.  98,  S5  N.  E. 
864;  Purc^  v.  Miner  (Parcel!  v.  Cole- 
man) 4  Wall  517,  18  L.  ed.  435;  Wil- 
liams V.  Morris,  96  U.  S.  444^68,  24 
L.  ed.  360-363;  Semmes  v.  Worthing* 
ton.  38  Md.  298;  Stem  v.  Nysonger,  69 
Iowa,  512,  29  N.  W.  438;  Cutsinger  v. 
Ballard,  115  Ind.  98, 17  N.  E.  206;  Tay- 
lor V.  Higgs,  202  N.  Y.  65,  96  N.  E.  30; 
Hamlin  v.  Stevens,  177  N.  Y.  39.  69  N. 
E.  118;  Rosseau  v.  Rouss,  180  N.  Y. 
116,  72  N.  E.  916;  Tousey  v.  Hastings, 
194  K.  Y.  79,  86  N.  E.  831 ;  Lea  v.  Polk 
County  Copper  Co.  21  How.  498-604, 16 
L.  ed.  208-207;  Holt  v.  Tuite,  188  N. 
Y.  17,  80  N.  E.  364;  Holmes  v.  Conna- 
Me.  Ill  Iowa,  298,  82  N.  W.  780;  Gra- 
ham T.  Graham,  84  Pa.  480;  Baumann 
v.  Kasian,  164  Cat  682, 45  UR.A.(N.S.) 
767,  129  Pae.  986;  Blanc  v.  Connor,  167 
CaL  719.  141  Pac.  217;  Lonergan  v. 
Daily.  266  in.  189, 107  N.  E.  460;  Rich- 
ardson V.  Orth,  40  Or.  252,  66  Pac  925^ 
69  Pac.  455;  Collins  v.  Harrell,  219  Ho. 


279.  118  S.  W.  482;  Hawkins  v.  Doe. 
60  Or.  487.  119  Pac  754.  Ann.  Cas. 
1914A,  766;  Kirk  v.  Middlebrook,  201 
Ma  245, 100  S.  W.  450;  Oliver  v.  John- 
son. 288  Mo.  369, 142  S.  W.  274 ;  Walker 
V.  Bohanan.  248  Mo.  119,  147  S.  W. 
1024.  , 

Bwch,  J.,  delivered  the  opinion  of 
the  court: 

The  action  was  one  by  brothers, 
sisters,  nephews,  and  nieces  of 
Sarah  E.  Wilkins,  deceased,  to  re- 
cover property  belonging  to  her 
estate,  from  her  adopted  daughter, 
DoUie  E.  Woods,  and  from  grantees 
of  Dollie  E.  Woods  and  others.  The 
plaintiffs  were  defeated,  uid,  to- 
Ifether  with  certain  defendants  in 
terested  with  them,  appeal. 

Sarah  E.  Wilkins,  a  widow  and 
childless,  desired  to  adopted  Dollie. 
the  fourteen-year-old  daughter  of 
her  brother,  John  Bilderback.  A 
conversation  relating  to  the  subject 
occurred  at  the  home  of  John 
Bilderback  on  Sunday,  January  24. 
1892.  and  on  the  next  day  formal 
adoption  proceedings  were  consum- 
mated in  the  probate  court.  After- 
wards Dollie  married  George 
Woods,  and  had  one  child,  Michael 
Wilkins  Woods.  In  July,  1914,  Mrs. 
Wilkins  executed  and  delivered  to 
Dollie  E.  Woods  a  de«d.  the  material 
portions  of  which  read  as  follows: 

"This  indenture,  made  this  6th 
day  of  July,  a.  d.  1914,  between 
Sarah  E.  Wilkins,  widow,  of 
Atehison  county,  in  the  stete  of 
Kansas,  of  the  first  part,  and  Dollie 
E.  Wilkins  Wood^.  of  Atehison 
county,  in  the  state  of  Kansas,  and 
the  grantees  who  are  hereinafter 
named,  of  the  second  part,  wit- 
nesseth :  That  the  said  party  of  the 
first  part,  in  consideration  of  the 
sum  of  f 2.000  to  her  cash  in  hand 
paid,  the  receipt  of  which  is  hereby 
acknowledged,  and  of  the  support 
and  maintenance,  care  and  other 
valuable  considerations  heretofore 
for  many  years  furnished  by  Dollie 
E.  Wilkins  Woods,  does  by  these 
preaente  grant,  bargain,  sell,  and 
convey  unto  said  Dollie  E.  Wilkins 
Woods,  one  of  the  parties  of  the 
second  part,  all  of  the  ff^owing- 
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described  real  estate,  situated  in  the 
county  of  Atchison  and  state  of 
Kansas,  to  wit:  [Description] — all 
the  aforesaid  property  for  the  life 
of  the  said  Dollie  B.  Wilkins  Woods 
and  till  her  death. 

*'At  the  death  of  the  said  Dollie 
E.  Wilkins  Woods  all  the  aforesaid 
property  shall  go  to  Michael  Wilkins 
Woods,  son  of  the  said  Dollie  E.  Wil- 
kins Woods,  for  his  life  and  till  his 
death. 

"At  the  death  of  the  aaid  Michael 
Wilkins  Woods  the  estate  in  remain- 
der in  fee  shall  go  to  the  issue  of  the 
said  Michael  Wilkins  Woods  land  to 
the  heirs  of  the  body  of  the  said  Dol- 
lie E.  Wilkins  Woods  who  may  be 
bom  after  the  date  of  this  deed ; 

"Provided,  that  if  the  said  Michael 
Wilkins  Woods  leaves  no  issue  and 
the 'said  Dollie  E.  Wilkins  Woods 
leave  no  bodily  heirs,  the  above  said 
estate  in  the  fee  shall  vest  in  and  to 
Florence  Clark  and  Norah  Donnelly 
and  to  their  bodily  heirs,  or  to  the 
survivors  of  the  said  persons  who 
are  living  when  the  said  Michael 
Wilkins  Woods  and  the  said  Dollie  £. 
Wilkins  Woods  are  dead." 

It  is  said  that  the  real  estate  con- 
veyed by  this  deed  was  worth  about 
$40,000.  Mrs.  Wilkins  died  intes^ 
tate  on  March  8,  1915,  leaving  a 
large  estate,  and  leaving  her 
adopted  daughter  as  her  sole  heir. 

The  petition  contained  two  causes 
of  action.  The  substance  of  the  first 
cause  of  action  was  that  the  adop- 
tion was  based  on.  a  contract  be- 
tween Mrs.  Wilkins  and  John  Bil- 
derback,  whereby  he  relinQuished 
his  daughter  and  consented  to  the 
adoption  on  consideration  of  the 
oral  promise  of  Mrs.  Wilkins  that 
she  would  give  Dollie  such  share  of 
her  estate  as  she  desired  Dollie  to 
have,  and  the  rest  of  her  estate 
would  go  to  her  brothers  and  sisters 
and  their  heirs.  Performance  of 
the  contract,  by  means  of  the  adop- 
tion proceedings  and  the  deed  re- 
ferred to,  was  alleged,  and  the  prayer 
was  for  the  entire  Wilkins  estate, 
real  and  personal. 

Included  in  the  first  cause  of  ac- 
tion were  allegations  that  Dollie  ac- 
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cepted  the  deed  as  her  share  of  her 
foster  motiier's  estate,  and  orally 
released  the  remainder  to  her  foster 
mother's  natural  heirs,  and  so  es- 
topped herself  from  claiming  the 
property  sued  for.  This  feature  of 
the  first  cause  of  action  was  made 
the  basis  of  a  second  cause  of  action, 
which  will  be  considered  separately. 

John  Bilderback  married  twice. 
Dollie  was  the  daughter  of  his  first 
wife,  who  died  a  few  days  after  Dol- 
lie's  birth.  Mrs.  Wilkins  took  the 
child  and  reared  it.  A.  C.  (Curtis) 
Bilderback  was  John's  brother. 
The  two  brothers  and  their  wivee 
were  present  when  the  adoption  of 
Dollie  was  discussed,  and  the  four 
persons  were  witnesses  at  the  trial. 
John  Bilderback  testified  as  follows: 
"On  that  day  Mrs.  Wilkins  said  to 
me  that  she  wanted  to  adopt  Dollie, 
and  I  said,  *What  are  you  going  to 
give  her  in  the  end?'  I  had  nothing 
to  do  with  her,  as  Mrs.  Wilkins  had 
raised  her,  and  she  said  ^te  would 
give  her  a  good  education,  and  that 
she  would  give  her  a  good  start,  so 
she  can  make  a  good  living  without 
work.  A.  C.  Bilderback  said  he 
would  not  do  it  if  he  were  her,  aa 
Dollie  woul.d  get  all  of  her  property, 
and  she  said,  *No;  she  will  not,  aa 
I  will  deed  her  what  I  want  her  to 
have.'  I  said,  'All  right,  then.'  On 
the  next  day  I  went  to  Atchison  and 
consented  to  the  adoption.  I  agreed 
to  Dollie  being  adopted.  Curtis  ob- 
jected to  her  getting  all  of  the  prop- 
erty, and  Sarah  said  she  would  not 
She  said  she  would  do  as  she  pleased 
with  the  balance.'' 

John  Bilderback's  wife  testfied  as 
follows:  "At  the  time  we  lived 
south  of  Pardee,  in  Atchison  counly. 
Mrs.  Wilkins  talked  to  my  husband 
in  my  presence  about  the  adoption 
of  Dollie.  She  asked  my  husband 
to  consent  to  her  adoption  of  Dollie, 
and  he  asked  what  she  would  do  for 
Dollie.  She  said,  'I  will  give  her  a 
good  education  and  a  start  in  this 
worid's  goods,  and  that  is  more  than 
you  can  do;*  and  A.  C.  Bilderback 
said,  'I  would  not  do  that,  as  this 
girl  will  get  all  you  got;*  and  she 
said,  'No;  she  will  not;  I  will  give 
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her  all  that  I  want  her  to  have  by 
deed;'  and  she  turned  to  John  and 
said,  'Are  you  satisfied  r  and  he 
said,  'Yes.'  John  wuited  to  know 
what  she  was  going  to  give  her  if 
she  took  her.  Curtis  did  not  want 
it  that  way.  They  did  not  ask  Mrs. 
Wilkins  to  give  them  anything.  She 
said  she  would  give  Dollie  a  good 
education  and  a  good  start  in  the 
worid,  but  she  did  not  intend  to  give 
her  all  of  it.  She  did  not  say  she 
would  give  it  to  John  and  Curtis,  but 
to  her  heirs  when  she  was  ready  to. 
She  did  not  mention  any  names. 
John  expressed  his  satisfaction  with 
what  Mrs.  Wilkins  said  she  would  do 
for  Dollie,  and  he  wCTt  next  day  to 
carry  it  out." 

A.  C.  Bilderback's  wife  testified 
as  follows:  ''I  remember  being  at 
John  Bilderback's  home  in  January, 
1892,  when  there  was  a  talk  about 
adopting  Dollie.  John  and  his  fam- 
ily, Aunt  Sarah  (meaning  Mrs.  Wil- 
kins) ,  my  husband^  and  myself  were 
there^  and  it  was  on  Sunday.  Aunt 
Sarah  said  she  wanted  to  adopt  her, 
and  she  would  give  her  part  of  her 
property  and  take  care  of  her  and 
school  her.  My  husband  objected 
and  said,  *You  are  fixing  it  so  she 
will  get  all  of  yt>ur  property,'  and 
she  said^  *No;  I  will  give  her  just 
what  I  want  her  to  have  by  deed.' 
After  that  John  said,  'All  right.'  My 
husband  objected  to  Aunt  Sarah 
adopting  her,  as  he  said  it  would 
give  Dollie  all  of  her  property,  and 
she  said,  'I  will  give  her  what  I  want 
her  to  have.'  " 

A.  C.  Bilderback  did  not  testify 
regarding  the  claimed  contract. 

There  was  testimony  regarding 
statements  made  by  Mrs.  Wilkins 
years  after  the  adoption,  as  to  what 
she  intended  to  do  for  Dollie,  as  to 
what  would  go  with  the  rest  of  her 
property,  and  as  to  what  she  had 
done  for  DoUie.  While  this  testi- 
mony may  be  regarded  as  corrob- 
orative, all  the  testimony  estab- 
liE^ing  the  terms  of  the  claimed  con- 
tract has  been  reproduced. 

The  court  withdrew  the  first 
cause  of  action  from  consideration 
by  the  jury,  by  an  instruction 


which,  after  stating  the  agreement 
on  which  the  plaintiff  rdied,  reads 
as  follows:  "It  has  been  deter- 
mined by  the  court  that  there  is  not 
suificient  evidence  in  the  case  upon 
which  the  plaintiffs  and  defendants 
in  like  interest  are  entitled  to  re> 
cover  under  such  claimed  contract 
or  agreement,  and,  even  if  there  was 
sufficient  evidence  of  such,  the 
claimed  contract  or  agreement  is 
void  in  law  as  without  consideration 
and  against  public  policy,  and  the 
plaintiffs  and  defendants  in  like  in- 
terest are  not  entitled  to  recover  by 
reason  of  such  claimed  contract  and 
agreement." 

The  instruction  was  correct  on  all 
the  grounds  stated. 

The  plaintiffs  must  depend  on 
what  influenced  John  Bilderback's 
mind.  Unless  his  consent  to  the 
adoption  were  given  on  the  condi- 
tion and  the  promise  that  Mrs.  Wil- 
kins would  divert  all  her  estate  not 
deeded  to  Dollie  from  the  statutory 
channel  of  descent  to  her  natural 
heirs,  they  have  no  case. 

John  Bilderbadi's  concern  was 
not  for  himself  and  his  brothers  and 
sisters  and  their  progeny,  but  for 
his  daughter.  What  would  his  sis- 
ter do  for  Dollie?  He  was  told 
what  would  be  done  for  Dollie. 
Curtis  Bilderback  did  not  address 
himself  to  John  and  say,-  "I  would 
not  do  it  if  I  were  you."  He  ad- 
dressed himself  to  his  sister,  and 
cautioned  her  against  the  adoption, 
because  the  girl  would  get  aU  her 
property.  The  response  of  Mrs. 
Wilkins  to  Curtis  vindicated  herself 
against  the  charge  of  shortsighted- 
ness respecting  her  estate,  and  dis- 
closed her  present  notion  as  to  how 
she  would  deal  with  it.  The  re- 
sponse to  John  as  to  what  she  would 
do  for  Dollie,  so  far  as  it  related  to 
property,  had  included  merely  "a 
good  start,"  "a  start  in  this  world's 
goods,"  or  "part  of  her  property." 
The  response  to  Curtis  included 
deeding  to  Dollie  what  she  wanted 
Dollie  to  have.  After  that  John  said 
he  was  satisfied.  With  reference  to 
Mrs.  Wilkins's  natural  heirs  getting 
part  of  her  property,  Curtis  Bilder- 
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back's  wife  went  no  further  than  to 
say  that  Dollie  was  not  to  get  all 
the  property,  but  only  that  which 
would  be  deeded  to  her.  John  Bil- 
derback's  wife  said  that,  after  Dol- 
lie was  pK)vided  for,  the  property 
was  to  be  given  "to  her  heirs  when 
she  was  ready  to."  John  Bilder- 
back,  who  alone  could  make  the  con- 
tract  to  enrich  himself  and  Curtis 
and  the  rest,  out  of  what  would 
otherwise  be  Dollie's  inheritance, 
testified  that  his  sister  said  she 
would  do  as  she  pleased  with  the  re- 
mainder of  her  property,  after  Dol- 
lie was  provided  for.  The  result  is 
Ad«»ti.««*et  t*»ere  was  no  eyi- 
oc  BsreemeBt      /^-^nce  from  which 

*°  the  contract  sued  on 

could  be  deduce^,  uy  any  lair,  just, 
or  reasonable  inference. 

While  the  foregoing  effectively 
disposes  ^of  the  first  cause  of  acUon, 
it  is  necessary  to  consider  further 
the  instruction  whereby  it  was  with- 
drawn from  the  jury,  because  the 
instruction  was  referred  to  by  the 
court  when  directing  the  jury  in- 
specting the  second  cause  of  action. 

If  the  contract  sued  on  were  made 
and  proved,  it  was  without  valid 
consideration,  was  contrary  to  pub- 
lic policy,  and  void. 

Adoption  creates  a  atatiu, — the 
domestic  relation  of  parent  and 
child.  The  statute  requires  the 
adoption  proceeding  to  be  recordcui 
on  the  journal  of  the  court.  The 
record  must  include  a  declaration 
that  the  child  is  "the  child  and  heir" 
of  the  person  adopting  it.  At  the 
conclusion  of  the  proceeding,  all  the 
legal  incidents  of  the  natural  rela- 
tion of  parent  and  child  attach  to  the 
new  status,  and  the 
-««e«t.  child   becomes  en- 

titled to  the  same 
rights  of  person  and  property  as  if 
it  were  the  child  by  birth  of  the 
person  adopting  it.  Gen.  Stat.  1915, 
§§  6362,  6363;  Dreyer  v.  Schrick, 
105  Kan.  495.  186  Pac  30.  The 
natural  parent  must  freely  and 
voluntarily  consent  to  the  adoption. 
This  consent  includes  consent  to  all 
the  legal  consequences  of  adoption. 
The  result  is  that  the  contract  made 


on  Sunday  between  John  Bilderbadt 
and  Mrs.  Wilkins,  whereby  they  at- 
tached limitations  to  the  domestic 
status  which  Dollie  was  to  gain,  was 
abrogated  on  Monday  by  legal  pro- 
ce^ings  in  which  they  were  both 
participants. 

It  is  elementary  law  that  the  aim 
and  end  of  adoption  statutes  is  the 
welfare  of  children. 
The  theory  of  the  SKiTZT.*  " 
adoption  statute  is 
that  such  welfare  will  be  best  pro- 
moted by  giving  an  adopted  child 
the  status  of  a  natural  child.  An  in- 
cident of  that  status  is  capacity  to 
inherit  in  case  of  the  parent's  intes- 
tacy. The  care  with  which  that  ca- 
pacity is  conferred  by  the  adopticm 
statute  has  been  indicated.  In  the 
Dreyer  Case,  just  cited,  it  was  held 
that  adoption  of  a  child  by  a  testap 
tor  revokes  his  previously  executed 
will,  to  the  same  extent  as  birth  of 
a  child.  The  statute  establishes  the 
public  policy  of  the  state,  and  any 
contract  between  the  parties  inter- 
ested in  an  adoption  proceeding 
which  would  make  the  result  of  the 
proceeding  contradict  the  statute 
contravenes  tiiat  policy.  It  is  per- 
fectly true  that  a  foster  parent  may, 
by  various  means,  deprive  his 
adopted  child  of  its  expectancy,  just 
as  a  natural  parent  may  disinherit 
his  own  child.  The  fortunes  of  the 
child  are  left  to  parental  conudera- 
tion;  but  the  fortunes  of  the  child 
must  have  parental  consideration, 
and  no  preadoption  contrivance  can 
thwart  fulfilment  of  the  statute  by 
embarking  an  adopted  child  upon  its 
career  sapped  of  the  attributes 
and  privileges  of  an  heir. 

The  views  which  have  been  ex- 
pressed apply  to  the  subject  of  con- 
sideration. As  counsel  for  Mr& 
Woods  suggests,  it  may  well  be 
doubted  that  a  parent  may  barter 
his  child  to  adoption  by  another  for 
any  valid  consideration  oth^  than 
benefit  to  the  child.  Howevw  this 
may  be,  a  preadoption  agreement 
which  undertakes  to  place  a  child  in 
any  other  relation  to  its  foster  par- 
ent than  heir  cannot  be  claimed  as  a 
consideration  for  yielding  consent  to 
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the  adiqstion,  a  parent  teay  sell  hu 
child  for,  a  share  of  the  child's  pro- 
speetive  patrimony,  as  the  conteact 
in  this  case  contemplated,  welfare 
of  children  may  become  a  mere  in- 
cident instead  of  the  deaideraticm  of 
adoption  proceedings. 

Gases  are  cited  in  which  agree- 
ments to  give  the  adopted  child  all 
or  specified  portions  of  the  adopting 
parent's  pnqierty  have  been  en- 
forced. The  distinction  between 
such  agreements  and  the  contract 
under  consideration  is  clear.  They 
are  not  derogatory  to  the  child's 
necessary  status  aa  heir ;  on  the  con- 
trary, they  augment  his  privilegps, 
by  disqualifjring  the  adopting  par- 
ent from  depriving  him  of  the  prop- 
erty promised,  as  the  parent.might 
do  but  for  the  promise. 

The  nature  of  the  second  cause  of 
action  has  been  indicated.  AU  the 
evidence  introduced  in  support  of 
the  first  causa  of  action  was  sub- 
mitted to  the  jury  in  connection 
with  the  second  cause  of  action. 
The  jury  returned  a  verdict  against 
the  plaintiffs,  together  with  two 
special  findings  of  fact  which  fol- 
low: 

Q.  1.  Do  you  find  that  on  July  6, 
1914,  when  the  deed  to  Dollie  E. 
Woods  was  executed  and  delivered 
by  Sarah  E.  Wilkina,  it  was  under- 
stood and  agreed  between  the  par- 
ties that  such  deed  was  to  be  ac- 
cepted by  Dollie  E.  Woods  in  full 
settlement  of  her  expectancy  as  an 
heir  to  the  estate  of  Sarah  E.  Wil- 
kins? 

A.  No. 

Q.  2.  Do  you  find  that  Dollie  E. 


the  deed  from 
Sarah  E.  Wilkins  of  date  July  6, 
1914,  in  full  settlement  of  her  ex- 
pectancy as  an  heir  to  any  interest 
in  or  to  the  estate  of  Sarah  E.  Wil- 
kins, upon  the  event  of  the  death  of 
Sarah  E.  Wilkins? 
A.  J^o. 

It  is  said  the  face  of  the  deed  con- 
tradicts these  findings.  Manifestly, 
this  is  not  true,  and  ABp^mi— 
there  was  abundant  nSm^nw  mt 
evidence  to  sustain 
the  findings. 

Complaint  is  made  iiiat  two  re- 
quests for  instructions  were  denied. 
Not  only  was  the  full  substance  of 
the  requested  instructions  stated  to 
the  jury,  but  the  subjects  embraced 
were  much  more  adequately  treated 
by  the  court  in  instructions  which 
were  given. 

It  is  said  that  due  consideration 
by  the  jury  of  the  second  cause  of 
action  was  prejudiced  by  tlie  court's 
condemnation  of  the  first  cause  of 
action.  This  cannot  be  true,  in  view 
0%  the  italicized  portion  of  the  fol- 
lowing instruction,  which  the  court 
gave :  "In  determining  Hie  question 
whetiier  or  not  Sarah  £.  Wilkins 
deeded  to  DoUie  E.  Woods  oertain 
property  in  full  of  her  expectancy  in 
her  estate,  and  whether  or  not  Dollie 
E.  Woods  accepted  the  same  in  full 
of  her  expectancy  in  said  estate,  it 
Is  proper  for  you  to  consider  all  the 
surrounding  circumstances,  state- 
ments of  intention,  statements  and 
acts  and  agreements,  if  any,  void  or 
otherwise.    .    ,  .'* 

The  judgment  of  1^  District 
Court  is  affirmed. 

Petition  for  reheariag  denied 
June  10,  1920. 


ANNOTATION. 

Validity  and  effect  of  prcadoption  atreement  derogatang  from  Ihc  itatas  er 
rii^tt  of  an  adopted  child  at  fixed  by  statnto. 


The  reported  case  (Bnj)EitBACK  v. 
Olabx,  ante,  1622)  appears  to  have 
been  the  only  one  to  have  declared 
void  a  preadoption  agreement  varying 
the  rifirhts  of  an  adopted  child  from 
those  fixed  by  statute,  upon  the  theory 


that  such  an  agreement  was  derog- 
atory to  the  child  and  therefore  viola^ 
tive  of  the  principle  underlying  adop- 
tion; namely,  the  welfare  of  the  child 
adopted.  And  reason  seems  to  he  with 
the  conclusion  of  the  court  to  tne  ef- 
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feet  that  a  preadoptlon  agreement 
which  undertakes  to  place  a  child  in 
any  other  relation  to  its  foster  parent 
than  heir  cannot  form  a  consideration 
for  yielding  consent  to  adoption. 

A  few  analogous  decisions  afford 
some  support  for  the  decision  in  the 
BiLDERBACK  CASE.  Thus,  in  Pennsyl- 
vania, applying  the  theory  that  a  con- 
tract of  adoption  which  is  detrimental 
to  the  adopted  child  is  against  public 
policy  and  void,  it  has  been  held  that 
a.  contract  undertaking  to  destroy  the 
identity  of  the  child  by  concealing  its 
identity  from  the  mother  and  its  par- 
entage from  the  adopting  parents  is 
void  as  against  public  policy.  Re 
Sleep  (1897)  6  Pa.  Dist.  R.  266.  And 
it  has  been  held  that  a  deed  of  adop- 
tion which,  under  the  statute,  raises 
the  relation  of  parent  and  child,  with 
all  its  reciprocal  rights  and  obliga- 
tions, is  not  abrogated  by  a  subsequent 
written  statement  by  the  adopting 
parent  that  the  natural  mother  may 
have  the  child  when  she  so  desires. 
Re  Clements  (1882)  12  Mo.  App.  692. 

Of  coarse,  as  is  stated  in  the  report* 
ed  case  (Bildebback  v.  Clark,  ante, 
1^2),  adopting  parents  may,  as  a  gen- 
eral rule,  enter  into  contracts  wbich 
are  not  derogatory  to  the  child's  neces« 
sary  status  as  heir,  but  rather  aug- 
ment his  privileges,  as,  for  instance, 
by  agreeing  to  give  the  adopted  child 
all  or  specified  portions  of  the  adopt- 
ing parent's  property.  Cases  where 
contracts  of  this  character  have  been 
enforced  are  fairly  numerous,  and  the 
following  are  cited  as  illustrative: 
Nowack  v.  Berger  (1896)  133  Mo.  24, 
31  L.R.A.  810,  64  Am.  St  Rep.  663.  34 
S.  W.  489  (specific  performance  of 
contract  to  make  adopted  child  an 
equal  heir  with  own  children,  should 
any  be  born,  decreed  as  against 
natural  children) ;  Martin  v.  Long 
(1898)  53  Neb.  694,  74  N.  W.  48  (con- 
tcaet  to  give  adopted  daughter  ^ZOQ 
should  she  remain  with  the  adopting 
parents  until  her  majority,  and  be- 
stowing upon  her  "equal  rights  and 
privileges  of  children  born  in  lawful 
wedlock,"  held  to  confer  upon  the 
adopted  child  "all  the  rights  of  chil- 
dren proper,  and,  in  addition  thereto, 
to  secure  to  her  in  any  event,  upon 


her  majority,  the  sum  specified") ; 
Femberton  v.  Pemberton  (1906)  76 
669,  107  N.  W.  996  (contract  of 
adoption  binding  foster  parents  to 
make  the  adopted  child  an  equal  heir 
with  natural  children,  specifically  en- 
forced against  the  estate  of  the  de- 
ceased foster  parents) ;  Healy  v.  Healy 
(1900)  66  App.  Div.  8U,.66  N.  Y.  Supp. 
927,  affirmed  in  (1901)  466  N.  Y.  624, 
60  N.  E.  1112  (specifiemUy  holding  that 
a  contract  of  adoptin  whereby  the 
adopted  child  is  promiaed  the  share  of 
sn  own  child  is  not  against  public 
policy,  and  that  specific  pe;*fomiance 
would  not  be  denied  on  the  ground 
that  it  was  unjust  to  natural  children 
where  they  received  what  they  would 
have  been  entitled  to  under  the  law  of 
descent  were  the  adopted  child  a  sis- 
ter in  blood) ;  Winne  v.  Winne  (1901) 
166  N..Y.  263,  82  Am.  St  Rep.  647,  59 
N.  E.  832  (decreeing  specific  perform- 
ance of  a  contract  to  give  an  adopted 
child  the  estate  of  the  adopting  par- 
ent) ;  Townsend  v.  Perry  (1910)  124 
N.  Y.  Supp.  148  (holding  that  an 
agreement  to  give  an  adopted  child 
all  of  the  adopting  parent's  property 
should  they  have  no  natural  children 
should  be  enforced) ;  Quinn  v.  Quinn 
(1894)  6  &  D.  328,  49  Am.  St  Rep. 
875,  68  N.  W.  808  (holding  that  the 
only  effect  of  a  parol  agreement  to 
make  a  formally  adopted  child  the  heir 
of  the  foster  parent's  properly,  which 
had  been  entered  into  as  an  induce- 
ment to-the  natural  mother  to  gain  her 
consent  to  the  adoption,  was  to  pre- 
vent the  adopting  parent  from  depriv- 
ing the  child  of  his  right  as  heir  to 
his  property  by  any  fraudulent  trans- 
fer or  transfer  without  consideration, 
or  by  will  made  for  the  purpose  of 
avoiding  the  agreement).  In  Martin  v. 
Long  (Neb.)  supra,  Irvine,  C,  said: 
"It  must  be  borne  in  mind  that  the 
mother  of  the  child  was  a  party  to  the 
proceeding  and  was  surrendering  her 
child  to  others,  and  that  the  right  to 
inherit  Is  not  absolute,  but  may  be 
defeated  by  will.  To  give  an  adopted 
child  in  that  respect  the  rights  and 
privileges  of  children  proper  would 
be  an  empty  form  if  all  such  rights 
could  be  defeated  by  will.  The  most 
natural  impulse  of  a  mother  so  situat- 
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ed;  add  yleldinsr  to  otfaers  the  care  of 
a  child,  presumably  from  motives 
touchinsT  only  the  child's  welfare* 
would  be  to  guard  in  this  reapect  by 
reqoirinir  a  stipulation  for  something 
certain  when  the  wardship  should 
cease^— an  obligation  enforceable  as  a 
contract,  not  one  resting  in  the  mere 
volition  of  others." 

But  that  where  the  action  is  an 
equitable  one,  brought  for  the  purpose 
of  enforcing  a  contract  making  a  dif- 
ferent disposition  of  the  property  of  a 
deceased  person  from  that  which  the 
law  prescribes,  the  ecfnrt  will  look  with 
jealousy  upon  the  evidence  offered  in 
aupport  of  such  contract  and  will 


weigh  0&ch  evidence  in  the  most 
scrupulous  manner,  see  Mould  v.  Rohm 
(1916)  274  lU.  647,  118  N.  E.  991, 
wherein  the  court  refused  to  decree 
specific  performance  of  an  alleged  con- 
tract of  adoption  whereby  the  adopt- 
ing parents  agreed  to  will  all  of  their 
property  to  the  adopted  child.  This 
case  is  merely  cited  as  illustrative  of 
a  considerable  number  of  others  to  the 
same  effect,  but  which,  of  course,  are 
not  within  the  scope  of  the  present 
annotation,  whieh  presupposes  that 
there  has  been  a  valid  adoption  either 
by  virtue  of  astute  or  by  express  con- 
tract G.  J.  C. 


ALGIE  P.  GULICK  et  al. 

V. 

CHARLES  FENTON  HAMILTON,  PIff.  in  Err. 

lUtnoia  Supreme  Court  — ApHl  31,  1990, 

(298  IlL  126,  127  N.  E.  383.) 

Easenoit  —  pi^lt  alley  —  riffht  to  light,  air,  and  yentUation. 

1.  Abutting  owners  on  a  private  alley  have  not  per  ae  a  right  to  the 
use  of  the  aHeT'for  light,  air,  And  ventilation. 

{See  note- on  HhU  question  beginning  on  page  1634.] 


Appeal  —  entry  of  decree  In  confen^ 
ity  with  mandate. 

2.  To  enter  a  decree  In  conformity 
with  the  mandate  of  the  highest  eonrt 
is  not  error. 

[See  2  R.  C.  L.  289.] 
Easement     fanpHed  right 

3.  A  reservation  of  light  and  air  for 
the  use  of  buildings  abutting  on  a  pri- 
vate alley  Will  not  be  implied. 

Judgment  —  refusal  to  comply  —  ex- 
cuse. 

4.  One  cannot  refuse  to  obey  a  de- 
cree entered  ,in  compliance  with  the 
mandate  of  a  court  having  jurisdic- 
tion, on  the  ground  that  It  was  er- 
xqneous. 

[See  IS  R.  C.  L.  869.] 


Comtempt  —  refusal  to  comply  witli 
decree  —  Insuffidait  findings. 
6.  One  cannot  be  punished  for  con- 
tempt in  refusing  to  comply  with  a  de- 
cree which  went  beyond  the  findings 
on  which  it  was  based. 

—  maintaining  encroachment  on  alley. 

6.  One  restoring  a  private  alley  to 
the  condition  in  which  it  was  before 
he  closed  it  should  not  be  punished 
for  contempt  in  refusing  to  obey  a  de- 
cree requiring  it  to  be  free  and  un- 
obstructed as  a  public  alley,  where 
ccunplainants  have  encroached  upon  it 
themselveB.  and  acquiesced  for  ten 
years  in  the  cncroachmmt  of  which 
they  now  complain. 


Error  to  the  Circuit  Court  for  Champaign  County  (Boggs,  J.)  to  re- 
view a  judgment  in  faVor  cf  complainants  in  a  suit  brought  to  enjoin  de- 
fendant from  obstructing  an  alleged  alley,  and  to  compel  the  removal  of 
obstructions  plac^i^:^^^^  Reversed.  . 

The  fact«  are  stated  in  the  opinion  of  the  court 
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Messrs.  Green  &  Palmer,  Walter  & 
Riley,  and  Oris  Barth*  for  plaintiff  in 

error: 

An  easement  or  other  incorporeal 
hereditament  in  lands  can  be  created 
only  by  gfrant,  or  by  prescription 
which  presumes  a  grant. 

Lake  Erie  &  W.  R.  Co.  v.  Whitham, 
155  111.  514,  28  L.R.A.  612,  46  Am.  St. 
Rep.  355.  40  N.  E.  1014;  Tinker  v. 
Forbes,  136  111.  221,  26  N.  E.  503; 
Girard  v.  Lehigh  Stone  Co.  280  111.  484, 
117  N.  E.  698;  Quincy  v.  Jones,  76  IH. 
231.  20  Am.  Rep.  248. 

An  easement,  either  in  gross  or  ap- 
purtenant to  lot  12,  was  reaerred  aj 
the  grantor. 

Kuecken  v.  Voltz.  110  111.  264;  Hor- 
ner V.  Keene.  177  111.  391,  62  N.  E.  492; 
Schnellbacher  v.  Jobst,  271  111.  319, 
111  N.  E.  138;  Strauss  v.  Putte.  265 
111.  57,  106  N.  E.  437. 

Plaintiffs  cannot  invoke  the  rule 
that  there  was  an  "obvious  easement 
existing,  apparent  at  the  time  of  the 
sale"  by  Gauch  of  the  tracts  now 
owned  by  them,  as  the  conditions  ex- 
isting at  that  time  are  not  shown  by 
the  evidence. 

Martin  v.  Murphy,  221  111.  632,  77 
N.  E.  1126;  Cihak  v.  Klekr,  117  111. 
653,  7  N.  E.  Ill;  Newell  v.  Sass,  142 
in.  116, 31  N.  E.  176;  Adams  v.  Gordon. 
265  111.  93,  106  N.  E.  517. 

An  easement  can  only  be  created  by 
grant,  or  prescription  which  proremee 
a  grant;  a  covenant  for  an  easement 
can  o&^  be  enforced  in  equity  by- 
granting  specific  performanee. 

Willoughby  y.  Lawrence.  116  111.  22, 
66  Am.  Rep.  7fiS,  4  N.  E.  866;  Gerling 
T.  Uin,  m  111.  887,  109  N.  E.  972; 
East  St.  Louis  Conneethig  B.  Co:  v. 
East  St  Louis.  182  111.  487.  55  K.  E. 
563. 

When  the  deeds  to  the  Hamilton 
property  were  made  by  Qaneh,  he.  not 
owning  the  Gulick  and  Leseure  prop- 
ertiM,  had  no  intention  of  creating 
any  easement  appurtenant  to  lots  he 
did  not  own. 

9  R.  C.  L.  787.  §  6;  Goldstein  v.  Ras- 
Mtt,  271  m.  268,  111  N.  E.  91;  Moline 
Water  I>ow«r  €o.  Cok,  852  111.  888, 
96  N.  E.  1044;  Wagner  v.  Haana,  88 
Cal.  Ill,  99  Am.  Dec  364;  Willoughby 
V.  Lawrence,  116  IlL  19,  66  Am.  Rep. 
758,  4  N.  E.  856;  Garrison  v.  Rudd,  19 
lU.  668: 

Defendant  is  not  chargeable  with 
notice  of  the  terms  and  provisions  of 
deeds  not  in  his  own  chain  of  title. 

Thorpe  V.  Helmer.  276  III.  86.  118 


N.  E.  964 ;  Rohde  v.  Rehn,  282  IlL  180, 
88  N.  B.  466. 

No  easement  was  created  by  pre- 
scription. 

Dexter  v.  Tree,  117  111.  632,  6  N.  E. 
606;  Doss  v.  Bunyan,  262  IlL  101,  104 
N.  E.  153;  Anchor  v.  Stewart,  270  III. 
57,  110  N.  E.  385;  Chicago  v.  Borden. 
190  IlL  444,  60  N.  E.  915;  Warren  v 
Jacksonville,  16  111.  286,  68  Am.  Dec. 
610. 

The  change  of  conditions  and  the 
failure  of  the  complainants  themselves 
to  keep  the  alleged  alley  open  bare: 
them  from  right  to  relief. 

Ewertsen  v.  Gerstenberg,  186  111. 
844,  61  L.R  A.  810,  57  N.  £.  1061;  Cni> 
tis  V.  Rubin,  244  111.  88,  135  Am.  St. 
Rep.  307,  91  N.  E.  84;  Hutchinson  v. 
Uirich,  146  111.  886,  21  L.R.A.  391,  34 
N.  E.  556;  Hays  v.  St  Paul  H.  E. 
Church,  196  111.  688,  63  N.  E.  1040. 

Where  a  mandatory  injunction  is 
asked  for,  the  court  should  consider 
the  inconvenience  and  damage  that 
will  result  to  the  defendant  as  well 
as  the  benefit  to  accrue  to  the  com- 
plainant from  granting  the  writ,  and 
must  determine,  in  the  exercise  of  a 
sound  discretion,  whether  the  writ 
shall  issue. 

Hill  V.  Kimball,  209  lit,  IW  N. 
£.  18;  Uoyd  v.  CatKn  CmI  Go.  210 
IlL  460.  71  N.  E.  886;  Dmn  v.  Yott- 
mans.  224  lU.  34,  79  N.  E.  321;  Seeger 
V.  Mueller,  133  111.  86,  24  N.  E.  613; 
Loomis  Collins,  272  III.  221,  111  N. 
E.  999;  Cleveland  v.  Martia,  218  lU. 
73.  S  L.R.A.(N.&)  «29,  76  N.  E.  772; 
Anm'ican  Smelting  &  Ref.  Co.  v.  God- 
frey, 14  Ann.  Cas.  19,  note;  22  Cyc 
782;  Starkie  v.  Richmond,  156  Mass. 
188.  29  N.  B.  770;  KerT,  Inj.  281;  14 
R.  C.  L.  p.  308,  §  6. 

Messrs.  Dobbins  A  Dobbiw  and  F. 
BL  LecHiard,  Ji^  for  defendants  in  er- 
ror: 

Upon  the  remanding  of  the  caifse 
with  directions  to  grant  the  relief 
prayed  for  in  the  bill,  the  lower  court 
could  do  nothing  except  to  enter  the 
decree  which  it  did  in  conformity  with 
the  remanding  order. 

Union  Nat  Bank  r.  Hines,  187  IlL 
110.  68  N.  E.  405;  Spring  Lake  Drain- 
age &  L.  Dist.  v.  Stead,  268  III.  261. 
104  K.  E.  1014;  Pittsburg,  C.  C.  A  St 
L.  R.  Co.  T.  Gage,  286  111.  218,  121  N. 
E.  682. 

The  10-foot  strip  in  question  being 
held  to  be  an  "alley,"  and  not  a  mere 
*^SBaffeway.'*  the  erection  of  any  pro- 
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jeetioA  over  the  alley  wonld  be  an  ob- 
fltruction  and  encroachment  thereon. 

Barber  T.  Allen.  212  111.  138,  72  N.  E. 
S3:  Field  v.  Barling,  149  111.  666.  24 
L.R.A.  406,  41  Am.  St  Rep.  311.  S7  N. 
£.  850.  28  Cyc.  894;  Hibbard.  S.  B.  & 
Co.  V.  Chicago,  173  111.  91,  40  L.RJL 
621,  50  N.  E.  256;  People  ex  rel.  Faulk- 
ner V.  Harris,  203  111.  279,  96  Am.  St. 
Rep.  804,  67  N.  E.  786;  J.  Burton  Co. 
V.  Chicago,  286  111.  888,  86  N.  E.  98, 
16  Ann.  Cas.  966. 

The  decree  entered,  having  com- 
manded the  defendant  "to  forthwith 
remove  from  the  west  10  feet  of  lot 
12  all  obstructions  placed  tiiereon  by 
him,  his  agents  or  employees."  and 
restrained  him  and  his  employees 
"from  interfering  with  the  use  of  said 
strip  of  ground  as  a  public  and  pri- 
vate alley  "  was  exactly  as  prayed  for 
in  the  bill,  and  the  action  of  the  conrt 
in  entering  that  kind  of  decree  cannot 
now  be  asslgnfed  as  error. 

Windett  v.  Rugglea,  161  111.  184,  87 
N.  E.  1021;  Hoggs  v.  Willard,  70  III. 
815,  22  Am.  Rep.  77;  Kuhn  v.  Epp- 
stein.  231  111.  316.  83  N.  £.  233. 

Defendant  cannot  avail  himself  of 
any  defense  to  the  entire  relief  prayed 
for  by  the  bill  which  Is  not  set  forth 
in  his  answer. 

Rankin  v.  Rankin,  216  III.  140,  74 
N.  E.  763;  Dorman  v.  Dorroan,  187  lU. 
164,  79  Am.  St.  Rep.  210.  68  N.  E.  2S6; 
Froemke  v.  Marks,  269  111.  147,  102  N. 
E.  192;  Mehan  v.  Mehan.  208  HI.  180, 
67  N.  E.  770;  GibMn  r.  Brown,  214  Ul. 
830,  73  N.  E.  678. 

Cartwright,  J.,  ddivered  the  opin- 
ion of  the  court: 

The  defendants  in  error,  Algie  P. 
Gulick  and  Seeley  C.  Gulick,  ffled 
their  bill  in  the  circuit  court  of 
Champaigii  county  to  enjoin  the 
plaintiff  in  error,  Charles  Fenton 
Hamilton,  from  obstructing  an  al- 
leged alky  on  the  west  10  feet  of  lot 
12,  in  Mock  7,  in  Famham,  Clark,  & 
White's  addition  to  Urbana.  which 
afforded  access  to  the  rear  of  a 
bnikHn;  occupied  for  business  pur- 
posM  owned  by  the  defendants  in 
error,  and  which  furnished  a  means 
for  haolinir  goods,  merchandise,  and 
material  to  the  rear  of  that  buflding, 
and  to  compel  idaintiff  in  error  i»  re- 
move obfltructions  placed  thereon  \fy 
him.  The  existence  of  the  alley  was 
disputed  by  the  answer,  and  the  is- 
sue was  referred  to  the  master  in 
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chancery  to  take  the  evidence  and 
report  the  same  with  his  (inclusions 
of  fact  and  law.  It  was  alleged  in 
the  bill  that  the  alley  existed  by  vir- 
tue of  reservations  in  deeds,  and  also 
that  it  had  been  used  by  the  defend- 
ants in  error  and  the  public  gener- 
ally under  an  adverse  claim  of  right 
lor  more  than  fifty  years.  The  mas- 
ter took  the  evidence  and  reported 
the  same  with  his  conclusions  that 
the  deeds  under  which  the  defend- 
ants in  error  claimed  the  alley  did 
not  create  any  easement  in  their 
favor,  and  that  there  was  no  alley  of 
any  sort  as  alleged  in  the  bill,  and  he 
recommended  that  a  decree  should 
be  entered  dismissing  the  bill  for 
want  of  equity.  Upon  a  hearing  of 
exceptions  to  the  report,  they  were 
overruled,  and  the  bill  dismissed, 
,  and  from  the  decree  the  defendants 
in  error  prosecuted  an  appeal  to  this 
court.  On  that  appeal  this  court 
differed  with  the  chancellor  to  the 
extent  of  holding  that  by  virtue  of 
conveyances  made  by  Jacob  P. 
Gauch,  the  original  owner  of  lots  11 
and  12,  an  easement  appurtenant  to 
and  running  with  the  land  was  se- 
cured to  the  several  grantees,  and 
gave  them  a  10-foot  way  tw  the 
common  uses  of  an  alley  by  the 
grantees  across  the  west  end  of  the 
lots  in  connection  with  their  prop- 
erty. The  decree  was  reversed  and 
the  cause  remanded,  with  dh^tions 
to  grant  the  relifef  prayed  for  in  the 
bin.  Gulick  v.  Hamilton,  287  HI. 
367,  122  N.  E.  637.  The  cause  was 
reinstated  in  the  circuit  court,  and  a 
decree  was  entered  ordering  a  man- 
datory injunction  against  the  plain- 
tiff in  error  forthwith  to  remove 
from  the  west  10  feet  of  tot  12  all 
olMtruetionB  i^aced  thereon  by  him, 
to  place  the  same  in  as  good  condi- 
tion as  the  same  was  for  public  and 
private  travel  and  passageway  prior 
to  the  excavation  made  therein  by 
him,  and  to  desist  from  thereafter 
obstructing  in  any  way  the  west  10 
feet  of  tot  12  and  from  in  any  way 
interfering  with  the  passage  of  de- 
fendants in  error  and  their  em- 
ptoyees,  tenants,  and  gmntees  over 
the  same,  and  from  intofering  with 
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the  nse  of  said  strip  of  ground  as  a 

public  and  private  alley,  which  sub- 
stantially followed  the  language  of 
the  prayer  of  the  bill. 

The  plaintiff  in  error  had  erected 
a  three-story  brick  building  upon 
and  over  the  alleyway,  and  a  con* 
troveray  arose  between  the  parties 
as  to  the  extent  to  which  the  decree 
required  a  removal  of  that  building. 
The  defendants  in  error  contended 
that  the  plaintiff  in  error  was  re- 
quired to  remove  all  obstructions  by 
destroying  the  entire  west  10  feet  of 
the  building,  and  the  plaintiff  in 
error  contended  that  it  would 
be  a  compliance  with  the  decree  to 
restore  the  alley  to  the  condition  in 
which  it  had  existed  for  about  ten 
years,  when  occupied  by  the  Walker 
Opera  House  Company  with  its 
building  extending  over  the  alley, 
supported  by  iron  columns,  but  not 
interfering  with  the  use  of  the  alley 
by  defendants  in  error.  Affidavits 
were  filed  as  to  the  finimcial 
ability  of  the  plaintiff  in  error 
to  comply  with  the  decree  if  it  re- 
quired the  removal  of  the  entire 
west  end  of  his  building.  The  court 
decided  that  the  entire  west  end  of 
the  building  should  be  removed,  and, 
the  plaintiff  in  error  failing  to  re- 
move the  same,  there  was  a  proceed- 
ing against  him  for  contempt  of 
Gourtr  and  he  waa  fined  |250  and 
costs.  A  writ  of  error  w^as  sued  out 
of  this  court,  which  was  made  a  su- 
persedeas, and  errors  are  assigned 
on  the  entry  of  the  decree  on  the 
ground  that  it  was  not  in  accordance 
with  the  decision  of  this  court  as  to 
the  rights  of  the  parties,  and  also  on 
the  judgment  finding  the  plaintiff  in 
error  guilty  of  contempt  and  impos- 
ing a  fine. 

The  decree  entered  was  in  con- 
formity with  the  mandate  of  this 
court,  and  It  was  not  error  for  the 
court  to  enter  the 
«r5tc!:;j"in''  decree.  Union  Nat. 
wmI"^J1»S-.*     Bank  V.  Hines,  1«7 

with  «..nd.te.  ^^^^ 

406;  -Spring  Lake  Drainage  &  L. 
Dist.  T.  Stead,  268  111.  247, 104  N.  E. 
1014 ;  Pittsburg,  C.  C.  &  St,  L.  JR.  Go. 
V.  Gage,  !286  lU.  21S,  121  N.  E.  682. 
The  prayer  of  the  original  US, 


however,  and  the  decree  entered, 
were  not  in  accord  with  the  decision 
of  this  court  conceraincr  the  rights 
of  the  parties.  It.  was  not  decided 
there  was  a  public  alley  on  the  strip 
of  ground,  but  only  that  there  was  a 
private  easement  for  the  uses  of  an 
alley  appurtenant  to  the  several 
parts  of  lots  11  and  12  which  passed 
with  the  dominant  estate  as  an  inci- 
dent thereto  under  the  deeds  from 
Gauch.  In  the  record  before  the 
court  there  was  no  evidence  tending 
in  any  degree  to  prove  that  there 
had  ever  been  any  dedication  to  the 
public  or  an  acceptance  by  the  pub- 
lic of  the  strip  of  land  for  a  public 
alley,  which  was  essential  to  jfive  it 
that  character*  The  plaintiff  in 
error  was  the  manager  of  the  Walk- 
er Opera  House  Company,  which 
occupied  the  premises  now  owned  by 
him,  and  that  company  built  an  ad- 
dition to  its  opera  house  over  the 
alley,  supported  by  iron  columns  and 
concrete  footings,  which  remained 
there  until  1914,  whea  the  plaintiff 
in  error  tore  down  the  building  in 
preparation  for  the  erection  of  a.  new 
building.  There  was  testimony 
that  the  construction  waa  in  1904  or 
1906,  but  the  date  is  fixei  as  1904 
by  a  declaration  filed  in  the  circuit 
court  against  the  opera  house  com- 
pany. Frank  T.  Walker  owned  lot 
10  on  the  east  side  of  the  alleged 
alley  and  brought  his  suit  in  August, 
1904,  against  the  opera  hoose  com- 
pany, alleging  the  existence  of  the 
alley  and  the  obstruction  of  the  same 
by  the  erection  over  the  alleged  al- 
ley. If  it  was  a  public  alley,  he  was 
entitled  to  maintain  the  suit  and  re- 
cover damages.  A  demurrer  to  bis 
declaration  was  sustained,  and  judg- 
ment was  rendered  against  him. 
There  was  also  a  suit  in  the  circuit 
court  against  the  dty  of  Champaign, 
of  which  the  premises  had  become  a 
part,  for  a  writ  of  muuiUunus  to 
compel  the  city  to  cause  the  removal 
of  the  projection  over  the  alley.  The 
petition  was  dismissed  by  the  oourt 
upon  a  demurrer  to  a  and,  so 
far  as  any  right  to  a  public  alley  wag 
conceroedi  the  question  waa  settled 
in  those  suits.  In  daetdiiiff  the  oMft 
on  the  appwl  of  the  defendants  in 


Digitized  by 


GULICK  V. 
(CM  JR.  ite, 

error  this  court  did  not  go  'fatto  the 
derails  of  those  proeeedinffB,  which 
was  unnecessary,  but  defined  and 

limited  the  rights  of  the  parties  and 
the  nature  of  the  easement.  The  de- 
cision was  that  there  was  a  private 
way  for  the  use  of  the  defendants  in 
error,  for  whose  benefit,  with  other 
owners  of  property,  it  had  been  re- 
served, and  that  It  was  not  for  or  to 
be  used  by  the  puUic.  - 

The  alley,  ag  declared  by  this 
court,  was  a  private  alley,  to  be  kept 
open  and  unobstructed  for  the  use 
and  enjoyment  of  the  occupants  of 
the  land  to  which  it  was  appurte- 
nant. Dexter  v.  Tree,  117  111.  532,  6 
N.  E.  506;  Chicago  v.  Borden,  190 
m.  430,  60  N.  E.  915.  None  of  the 
abutting  owners  had  respected  the 
alley  as  an  unobstructed  one  10  feet 
in  width.  It  was  proved  before  the 
master,  and  reported  by  him,  that 
the  defendants  in  error  had  them- 
sdvte  encroached  upon  the  strip 
with  areaways  built  out  18  inches, 
and  between  the  areaways  an  un- 
loading chute  or  cellar  entrance 
which  projected  hito  the  strip  ap- 
proximately S  feet  and  6  inches, 
leaving  6  feet  and  6  inches  for  the 
uses  of  an  alley,  and  a  permanent 
building  occupied  by  Leseure  at  the 
north  end  obstructed  the  strip  2 
•feet  to  the  entire  height  of  the  build- 
iog  and  for  a  width  of  22  feet.  The 
lull  alleged  the  construction  by  the 
Walker  Opera  House  Company  over 
the  alleyway,  supported  by  iron 
columns  and  maintained  until  the 
year  1914,  and  stated  that  it  did  not 
interfere  with  free  and  unobstructed 
passage  along  the  alleyway,  and 
that  any  person  having  occasion 
therefor  passed  back  and  forth 
without  hindrance  until  June  1, 
1916,  when  the  plaintiff  in  error  be- 
gan an  excavation  in  the  alley  foe 
the  erection  of  his  new  building. 
Seeley  C.  GnUek,  one  of  the  defend- 
ants in  error,  testified  that  when  the 
pfauntiff  in  error  contemplated  erect- 
ing his  building  he  showed  the  wit- 
ness an  e1evati<»  with  an  archway 
which  was  ample  room  for  a  team  to 
drive  through,  and  when  he  started 
to  build  the  present  building  he 
9  A.L.S.— 103. 


HAMILTON.  1«M 

If?  N.  E.  88S.) 

eame  to  see  the  witness  and  asked  if 
it  would  be  all  rii^t  if  he  shoidd 
build  oveac  the  alley  the  same  as  It 
was  before  and  leave,  it  open  below, 
and  the  witness  said  that  he  would 
much  rather  leave  the  alley  open  all 
the  way  up,  but  would  be  satisfied, 
and  not  cause  him  any  trouble,  if  he 
left  it  open  that  way,  but  afterward 
the  plaintiff  in  error  said  he  was  not 
going  to  leave  It  open.  Algie  P.  Gu- 
lick,  the  o^er  defendant  in  error, 
did  not  engage  in  this  conversation 
and  is  not  shown  to  have  known  any- 
thing about  it,  but  it  ten  fairly  be 
taken  to  represent  the  attitude  of 
the  defendants  in  error  at  the  time. 
At  any  ralte,  the  defendants  in  error 
had  acquiesced  in  the  projection 
over  the  alley  for  about  ten  years, 
and  in  their  bill  alleged  that  it  did 
not  interfere  with  the  free  and  un- 
obstructed use  of  the  alley  for  access 
to  their  premises.  It  is  now  insisted 
that  the  defendants  in  error  have  a 
right  not  only  to  unobstructed  pas- 
sage, but  to  light  and  air.  If  an 
alley  is  public,  abutting  owners  have 
a  right  to  light,  air,  and  ventilation 
(Field  V.  Barling,  149  III.  556,  24 
L.R.A.  406,  41  Am. 
St.  Rep.  311.  37  N.  ?a7«"'«n*^ 
E.  850),  but  if  the  'ui"  to  iiffht, 
alley  is  not  public  S^*^"'"*^' 
that  is  not  true  as  a 
rule  of  law  (Dexter  v.  Tree,  supra), 
and  the  character  and  uses  of  a  pri- 
vate alley  can  be  fixed  and  regulated 
by  the  paries  interested.  This  al- 
ley, not  being  a  public  one,  the  right 
to  light  and  air  does  not  foflow  as  a 
matter  of  law.  A  reservation  of 
light  and  air  for  the  use  of  buildings 

win  not  be  teiplied,  _„,„ea  ri,fct. 
but  must  ordmanly 
be  expressed,  lUthousb  Ha&re  must 
be  no  interference  in  that  or  any 
other  particular  with  the  propw  use 
of  a  right  of  way  within  the  terms 
the  grant.  Barber  v.  Allen,  212  111. 
125.  72  N.  E.  33. 

The  situation  here  is  the  same  as 
thoufl^  a  cbancdhnr,  after  having 
made  findings  and  declaring  the 
rights  of  the  parties,  should  enter 
a  decree  broader  than  the  findings, 
and  not  warranted  thereby,  and  i^o- 
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ceed  to  eaStrvee  the  decree  by  a  pro- 
ceeding for  contempt.  The  fact  that 
the  remanding  order  was  entered 
without  observing  that  the  prayer 
of  the  bill  was  more  comprehensive 
than  the  facts  and  law  would  war- 
rant, and  that  the  decree  was  en- 
tered, may  be  disconcerting;  but  the 
question  presented  to  the  chancellor 
on  the  supplemental  proceeding  was 
whether  the  plaintiff  in  error 
merited  punishment  for  failing  to 
comp^  with  Uie  degree.  This  court 
had  jurisdiction  to  direct  by  its 
mandate  the  entry  of  the  decree, 
j-d»»*i.f-        and,  when  the  plain- 

TKlmmmt  to  till     m     CTTOr  WOS 

cmpir— charged  with  the 
failure  to  obey  it,  he  could  not  say 
that  it  was  erroneous,  since  judg- 
ments of  courts  cannot  be  attacked 
collaterally  where  there  is  jurisdic- 
tion. O'Brien  v.  People,  216  UI.  354. 
108  Am.  St.  Rep.  219,  75  N.  E.  108, 
3  Ann.  Cas.  966.  One  accused  of  a 
failure  to  comply  with  an  order  of  a 
court  when  charged  with  contempt 
may  show  that  \^thout  his  fault  he 
was  unable  to  comply  with  the  or- 
der, and  this  the  plaintiff  in  error  at- 
tempted to  do ;  but  it  is  certainly  an 
equally  good  excuse  that  the  order 
went  beyond  the  findings  ui)on 
which,  alone,  it  was 
based.  If  a  chancel- 
lor, after  deciding 
the  .  rights  pf  ■  the 
parties  in  respect  to 
an  alley  and  flying  its  character  as  a 
private  one,  should  enter  a  decree 
xuroviding  that  it  should  be  kept 


refsMl  to 

eomplr  wltli 


open  as  a  public  alley  where  there 
was  no  semUance  of  a  right  to  an 
alley  of  that  character,  and  the  de* 
cree  had  gone  beyond  his  control  by 
expiration  of  the  term  or  otherwise, 
he  ought  not  to  punish  as  for  a  con- 
tempt a  failure  to  comply  with  the 
decree,  which  would  be  clearly  un- 
just On  such  a  proceeding  it  would 
be  proper  to  look  into  the  foldings  of 
the  decree  and  ascertain  therefrom 
what  relief  would  follow  according 
to  the  rules  of  equity.  The  alleyway 
having  been  determined  to  be  a  pri- 
vate easement,  obstructed  at  one  end 
by  a  permanent  building  to  the  ex- 
tent of  2  feet,  leaving  only  8  feet  for 
an  alley  for  the  use  and  benefit  of 
plaintiff  in  error,  and  the  defendants 
in  error  having  encroached  upon  the 
alley  and  acquiesced  in  the  erection 
and  . maintenance  by  the  opera  house 
company  of  an  .extension  over  the 
alley  which  did  not  _^,.t^,ta« 

interfere    with     its  e«eroMhmeat 

practical  use,  the 
plaintiff  in  error  ought  not  to  be 
punished  as  for  a  contempt  if  he 
should  restore  the  alley  to  the  condi- 
tion in  which  it  was  before  he  tore 
down  the  opera  house  to  construct 
his  building,  as  he  offered  to  do  in 
response  to  the  rule  to  show  cause 
why  he  should  not  be  punished  for 
contempt. 

The  judgment  against  the  plain- 
tiff in  error  for  contempt  is  re- 
versed. 

Petition  for  rehearing  denied 
June  3,  1920. 


ANNOTATION. 


Implied  euemenl  of  light  and  air  over  private  allcr  or  rj|^  of  way. 


This  annotation  presupposes  that 
there  Is  a  conceded  right  of  way. 

It  will  be  seen  that  it  la  held  in  the 
reported  case  (GUUCK  v.  HAIOLTON, 
ante.  1^9)  that  a  right  of  way  over 
a  private  alley  does  not  include  the 
right  to  lifirht  and  air  (beyond  what 
is  necessary). 

In  general  a  grant  of  a  right  of  way 
only  includes  light  and  air  suffleient 


for  purposes  of  the  way,  so  that  the 
owner  of  the  fee  may  in  general  build 
over  the  way  if  he  does  not  interfere 
with  its  convenience  as  a  w^. 

Connecticat. — Bittello  v.  Lipson 
(1908)  80  Conn.  497,  16  LJLA-(N3.) 
193,  126  Am.  St.  Rep.  121,  69  Atl.  21. 

Illinois.— Barber  v.  Allen  (1904) 
212  111.  125,  72  N.  E.  33  (as  statins 
the  rule) ;  Rudolph  Worlitser  Co.  v. 


Digitized  by 


ANNO.— BASEMENT— UGHT  AND  AIR— PRIVATE  ALLEY.  1635 


State  Bank  (1919)  290  IlL  72.  124  N. 
E.  844;  (GULICK  v.  HAMILTON  (report- 
ed herewith)  ante,  1629. 

Bfassachusetts. — Atkins  v.  Bordman 
(1841)  2  Met.  457,  37  Am.  Dec.  100; 
Gerrish  v.  Shattuck  (1882)  132  Mass. 
286;  Bumham  v.  Nevins  (1887)  144 
Mass.  88^  69  Am.  Rep.  61, 10  N.  E.  494 ; 
Duncan  v.  Goldthwait  (1914)  216 
Mass.  402,  103  N.  E.  901. 

Michigan. — Grinnell  Bros.  v.  Brown 
(1919)  205  Mich.  134.  171  N.  W.  399. 

New  Jersey.— Sutton  v.  GroU  (1886) 
42  N.  J.  Eq.  213,  6  Atl.  901. 

New  York^-Grafton  v.  Moir  (1892) 
180  N.  Y.  466,  27  Am.  St.  Bep.  533,  29 
N.  E.  974;  Andrews  v.  Cohen  (1917) 
221  N.  Y.  148.  116  N.  E.  862. 

PennsylTania. — Duross  v.  Singer 
(1909)  224  Pa.  573,  73  Atl.  951;  Stev- 
enson V.  Stewart  (1869)  7  Phila.  293; 
Carter  v,  Lebaelter  (1910)  45  Pa. 
Super.  Ct  478;  Patterson  t.  Philadel- 
phia &  R.  R.  Co.  (1890)  8  Fa.  Co.  Ct. 
186. 

Where  there  k  only  the  grant  of  a 
passageway,  then  the  only  light  and 
air  grant  is  such  as  is  necessary  to 
the  passageway.  Barber  v.  Allen 
(1904)  212  IlL  126,  72  N.  E.  33  (as 
stating  the  rule). 

■  In  Kennedy  v.  Burgin  (1852)  1 
Fhila.  (Pa.)  441,  an  injunction  pen- 
dente lite  was  denied  to  restrain  build- 
ingr  over  a  private  way,  though  the 
plaintiff  was  entitled  by  agreement  to 
the  free,  open,  and  uninterrupted  use. 
right,  and  privilege  thereto. 

So,  a  grant  of  an  easement  over  a 
driveway  for  ingress  and  egi;es8  does 
not  prevent  the  grantor  from  build- 
ing over  the  way  above  the  first  story, 
it  not  appearing  that  such  building 
would  deprive  the  grantee  of  sufficient 
light  and  air  to  use  the  way  as  a  way. 
Grinnell  Bros.  v.  Brown  (1919)  206 
HfdL  184, 171  N.  W.  399,  supra. 

And  the  right  of  passage  for  horses, 
carriages,  and  carte  for  the  private 
convenience  of  the  owners  of  certain 
lots  used  for  residence  purposes, 
which  is  created  by  deed  across  the 
back  end  of  such  lots  "for  the  use  and 
purpose  aforesaid,  and  no  other,"  is 
not  violated  by  building  over  the  pas- 
sage, leaving  a  space  high  enough  for 
the  uses  specified.  Hollins  v.  Oem»- 


rest  (1892)  129  N.  Y.  676.  16  L.R.A. 
487,  29  N.  E.  1093. 

So,  a  reservation  of  "the  right  of 
way  through  and  over  the  carriage  or 
alleyway*'  to  the  stables,  to  continue 
as  long  as  the  stables  are  "occupied  as 
private  stables.*'  does  not  reserve  the 
alleyway  itself,  nor  prevent  the  owner 
of  the  entrance  from  building  over  the 
way  even  if  he  cuts  off  some  light  and 
air.  as  long  as  a  suitable  passage  ie 
left  with  enough  light  and  air  to  use 
it  conveniently.  Grafton  v.  Moir 
(1892)  130  N.  Y.  465,  27  Am.  St.  Rep. 
633,  29  N.  E.  974.  supra. 

And  a  grant  to  build  over  an  alley 
-to  a  depth  equal  to  that  which  was 
then  built  over  does  not  prevent  a 
deeper  building  over  as  long  as  the 
alley  is  not  interfered  with  for  Its 
uses  as  a  passageway  and  watercourse, 
and  there  is  suflScient  light.  Duross  v. 
Singer  (1909)  224  Pa.  678.  78  Atl.  961, 
supra. 

So,  the  reservation  by  a  grantor  of 
"free  liberty  of  ingress,  egress,  and  re- 
gress" over  a  passageway  about  5  feet 
wide,  for  carrying  wood  or  any  other 
thing  over  certain  premises,  gives  him 
merely  a  convenient  right  of  passage- 
way, which  will  not  prevent  the  gran- 
tee from  building  over  it,  if  a  space 
is  left  for  the  way  so  wide,  high,  and 
light  that  it  is  substantially  as  con- 
venient for  passage  as  before.  Atkins 
v.  Bordman.  (1841)  2  Met.  (Mass.) 
457. 37  Am.  Dec.  100,  supra  (trespass) . 
'  So,  one  having  a  private  right  of 
footway  has  no  right  to  have  it  open  to 
the  sky,  and  cannot  enjoin  its  cover- 
ing. Gerrish  v.  Shattuck  (1882)  132 
Mass.  235;  Baker  v.  Willard  (1898) 
171  Mass.  220.  40  L.RJV.  754,  60  N.  E. 
620;  Stevenson  v.  Stewart  (1869)  7 
Phila.  (Pa.)  298;  Patterson  v.  Phila^ 
delpbia  ft  R.  R.  Co.  (1890)  8  Pa.  Co. 
Ct.  186;  Carter  v.  Lebzelter  (1910)  46 
Pa.  Super.  Ct.  478. 

Thus,  a  reservation  in  a  deed  of  a 
"passageway  4  feet  wide"  from  a 
street  to  a  house  on  an  adjoining  piece 
of  land  will  not  prevent  the  grantee 
from  building  over  the  way.  leaving  a 
passage  of  reasonable  height.  Genish 
V.  Shattuck  (1882)  132  Mass.  286. 
supra. 

Where  the  plaintiffs'  deeds  called 
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for  the  north  side  of  an  alley  as  a 
boundary,  "together  with  the  free  and 
common  use  and  privilege  of  the  said 
alley  as  a  passageway  and  watercourse 
at  all  times  forever,"  and  th^'  alley 
was  a  merd  footway  8  feet  11  inches 
wide,  it  was  held  that  they  were  not 
entitled  to  enjoin  the  defendant  from 
building  a  bridge  for  its  employees  at 
an  elevation  of  over  19  feet.  Patter- 
son V.  Philadelphia  &  R.  R.  Co.  (1S90) 
3  Pa.  Co.  Gt.  186. 

The  grant  of  a  right  and  privilege 
in  common  with  the  grantor  "in  a  5- 
feet  passageway"  from  the  land  to  a 
street,  and  a  further  reservation  to  l^e 
grantor  of  the  right  of  using  in  com- 
mon with  the  grantees  a  strip  of  land 
5-feet  wide  across  the  end  of  the  grant- 
ed premises,  to  be  the  passageway,  to 
be  maintained  and  supported  at  the 
common  expense  of  the  abutters, 
which  passageway  reserved  is  a  con- 
tinuation of  the  one  granted,  there  be- 
ing no  outlet  at  one  end,  without  any 
provision  that  the  way  is  to  be  kept 
open  to  the  sky  for  light  or  air  or  pros- 
pect, does  not  restrict  the  grantor 
from  building  projecting  windows 
over  the  passageway  which  do  not  in- 
terfere with  the  passage.  Burnham 
V.  Kevins  (1887)  144  Mass.  88,  69  Am. 
Bep.  61,  10  N.  E.  494,  supra. 

In  Richardson  v.  Pond  (1860)  16 
Gray  (Mass.)  387,  which  was  an  ac- 
tion in  tort  for  obstructing  a  passage- 
way appurtenant  to  plaintiff's  estat^ 
by  building  over  it,  the  reported  deci- 
sion merely  refers  the  case  to  an  as- 
sessor, but  the  court  said  that,  if  the 
plaintiff  could  not  prove  that  the  erec- 
tion of  the  building  rendered  the  way 
so  dark  and  low  as  to  make  its  use  for 
practical  purposes  less  convenient  and 
beneficial  than  theretofore,  he  coald 
not  recover. 

In  Lipskey  v.  Heller  (1908)  199 
Mass.  810,  85  N.  E.  453,  where,  in  the 
deed  creating  the  easement  of  a  right 
of  way,  there  was  no  designation  of 
heighi;  it  was  held  that  the  owner  of 
the  servient  tenement  might  build  over 
such  right  of  way,  but  that  the  owner 
of  the  easement  could  not  be  deprived 
of  the  access  of  light  and  air  in  so  far 
as  these  elements  were  indispensable 
to  its  use  for  the  purpose  of  a  passage- 


way of  the  dimensions  which  had  been 
established;  and  there  must  be  left 
such  openings  for  light  and  ventilation 
as  might  be  found  necessary  for  the 
convenience  of  travelers. 

And  in  Weed  v.  McKeg  (1903)  79 
App.  Div.  218,  79  N.  Y.  Supp.  807. 
where  the  grantee  was  to  have  a  right 
of  way  through  an  alley  of  "free  and 
perfect  egress  and  ingress  for  the 
benefit"  of  certain  lots,  the  alley  "to 
be  kept  open  9  feet  wide  from  front 
to  rear,"  the  court  declined  to  permit 
a  building  so  low  as  9  feet  in  the  clear. 

"If  the  thing  itself,  that  is,  the  al- 
leyway, as  a  distinctive  body  of  land, 
is  granted  or  reserved,  then,  of  course, 
the  person  for  whose  use  the  grant  or 
reservation  is,  has  the  ri^t  to  the  en- 
joyment of  the  light  and  air  without 
obstruction  from  earth  to  heavfln." 
Barber  v.  Allen  (1904)  212  DL  125, 72 
N  E!  33 

In  Crpcker  v.  Getting  (1902)  181 
Mass.  146,  63  N.  E.  403,  lots  laid  off 
from  a  tract  of  land  and  intended  for 
first-class  dwellings  were  sold  with 
the  use  of  a  6-foot  passageway  in  the 
rear,  tiie  fee  in  which  was  retained 
by  the  owner  of  the  tract  until  all  of 
the  lots  had  been  sold,  when  it  was 
conveyed  in  equal  portions  to  the  va- 
rious lot  owners.  At  the  time  of  the 
sale  of  one  of  the  lots  there  had  been 
erected  upon  it  a  four-stoty  house 
with  windows  overlooking, the  way,  a 
rear  wall  of  which  was  coincident  with 
the  line  of  the  way.  In  hoTding  that 
the  way  could  not  be  built  over,  the 
court  said:  "The  question  is  one  of 
construction,  of  ascertaining  the  in- 
tention of  the  parties  in  creating  the 
way,  and  of  giving  effect  to  that  inten- 
tion if  it  can  be  done  consistently  ndth 
estabKshed  mles  of  law.  ...  In  the 
absence  of  anything  in  the  deeds 
showing  whether  the  way  was  to  be 
kept  open  or  could  be  covered  over, 
we  are  obliged  to  resort  to  the  at- 
tendant circumstances  for  aid  in  thar 
construction,  and,  taking  these  into 
account,  it  Mems  to  us  that  it  was  the 
intention  of  the  parties  that  the  way 
should  be  an  open  way,  and  that  the 
deeds  under  which  the  petitioners  and 
respcmdents  derive  their  titles  should 
be  so  construed." 
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Where  a  srrant  of  s  passageway  20 
feet  wide  expressly  provided  that  it 
"should  not  be  subject  to  have  any 
fence  or  bnildins:  erected  thereon,"  fhe 
srantee  was  held  entitled  to  have  the 
strip  of  land  for  the  full  width  kept 
open  to  the  sky  and  to  have  the  con- 
Btmction  of  a  building  over  it  re- 
strained, although  it  left  a  suffleient 
way  for  passage.  Schwoerer  v.  Boyls- 
ton  Market  Asso.  (1868)  99  Mass.  285. 

VHiere,  by  the  fair  construction  of 
a  deed  of  partition  describing  a  pas- 
sageway or  court  on  which  the  parties, 
while  owning  in  common,  had  built 
a  brick  block  of  four  dwellings,  and 
on  which  one  parcel  set  off  by  the  deed 
was  bounded,  it  appears  that  the  par- 
ties intended  to  establish  what  is 
technically  known  as  a  court  in  cities, 
oai  a  o*nrt  of  the  higher  class,  which 
ffl  fit  tvr  the  front  of  dwellings,  a  pro- 
vision that  this  space,  which  is  called 
"Central  Court"  when  designated  in 
any  mode  in  the  deed,  "shall  be  left 
and  always  lie  open  for  the  passage- 
way or  court  aforesaid,  for  the  com- 
mon use  and  beneilt  of  both  the  said 
parties  and  their  said  respective  es- 
tates," is  infringed  by  the  erection  of 
a  bridge  17  feet  and  8  Inches  above  the 
roadway,  and  13  feet  and  6  inches 
high,  and  10  feet  broad,  with  windows 
in  the  sides  constituting  an  obstruc- 
tton  to  light  and  sun  in  the  dwellings 
fronting  on  the  court.  Salisbury  v. 
Andrews  (1880)  128  Mass.  336. 

So  a  bond  given  by  the  common- 
wealth for  a  deed  of  land  included  in 
a  scheme  for  the  improvement  of 
waste  land  in  a  city,  which  provides 
that  a  passageway  16  feet  wide  is  to 
be  laid  out  In  the  rear  of  the  premises, 
to  be  filled  in  by  the  commonwealth, 
and  to  be  kept  open  and  maintained 
by  the  abutters  in  common,  p'ves  no 
right  to  build  bay  windows  projecting 
over  the  passageway,  although  high 
enough  so  as  not  to  interfere  with  pas- 
sage, where  it  is  clear  that  the  pas- 
sageway was  designed  as  a  thorough- 
fare  for  horses  as  well  as  for  travel- 
ers afoot,  and  for  use  by  all  who 
have  occasion  to  seek  the  rear  en- 
trances to  the  houses.  The  bond  must 
be  construed  to  provide  for  a  passage- 
way not  merely  open  at  the  ends,  but 


open  to  the  sky  throughout  its  entire 
length.  Atty.  Gen.  v.  Williams  (1885) 
140  Mass.  329,  64  Am.  Rep.  468,  2  N. 
E.  SO,  8  N.  E.  214. 

It  may  be  noted  that  in  Murphey  v. 
Harkar  (1902)  115  Ga.  77,  41  S.  E. 
585,  where  the  defendant  was  enjoined 
from  building  over  an  alley,  the  right 
to  build  over  it,  if  any,  was  in  the 
plaintiff. 

The  following  cases,  while  not 
strictly  within  the  scope  of  this  an- 
notation, are  of  interest  in  this  con- 
nection: 

Bay  windows  and  a  smokestack 
were  held  to  he  encroachments  on  a 
strip  of  land,  but  the  windows  were 
allowed  to  remain,  where  the  agree* 
ment  as  to  the  strip  was  that  the  par- 
ties "do  mutually  grant  to  each  other 
a  permanent  easement  in  said  strip 
of  ground  to  the  end  that  they  may 
mutually  have  light  and  air  from  and 
over  said  strip,  and  that  they  may 
mutually  and  without  obstruction  or 
encroachment  have  the  permanent  use 
of  said  strip  as  an  alley  and  passage- 
way for  themselves,  their  tenants,  as- 
signs, successors,  and  legal  represen- 
tatives respectively."  St.  Louis  Safe 
Deposit  &  Sav.  Bank  v.  Kennett  (1903) 
101  Ha  App.  871,  74  S.  W.  474. 

Where  a  deed  bounded  the  land  con- 
veyed in  part  by  the  end  of  a  "pas- 
sageway of  6  feet  wide  in  the  clear 
for  light  and  air,"  which  it  provided 
should  always  be  kept  open  for  the 
pnrpose  aforesaid,  without  giving  the 
grantee  any  other  privilege  therein,  he 
is  entitied  to  the  open  and  unobstruct- 
ed passage  of  light  and  air  from  the 
ground  upwards  throughout  the  whole 
length  of  the  passageway,  and  the  con- 
struction of  a  building  therein  about 
76  feet  from  his  land  by  subsequent 
grantees  is  a  violation  of  his  right. 
Brooks  V.  Reynolds  (1870)  106  Mass. 
31. 

In  Schmoele  v.  Betz  (1905)  212  Pa. 
32,  108  Am.  St.  Rep.  846,  61  Atl.  626. 
it  was  held  that  the  owner  of  an  ease- 
ment of  a  right  of  way  might  enjoin 
the  erection  over  it  of  a  balcony  and 
fire  escape  upon  an  abutting  building 
used  as  a  theater.  The  court  said  that 
the  use  of  the  alleyway  as  an  emergen- 
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cy  exit  from  the  theater  imposed  an 
additional  servitude  upon  the  alley, 
and  that  the  danger  of  dirt,  ice,  and 
snow  accumulating  upon  the  balcony 
and  fire  escape  and  falling  upon  per- 
sons passing  through  the  alley  was  an 
obstruction  to,  and  an  interference 
with,  the  use  of  the  easement.  (In 
this  case,  however,  the  adjoining  own- 
er did  not  own  the  land  subjected  to 
the  easement,  nor  did  he  have  any 
easement  therein). 

The  Schmoele  Case  is  cited  with  ap- 
proval, and  followed,  in  Hershon  v. 
Walker  (1906)  215  Pa.  41,  64  Atl.  403. 
the  court  saying  that  the  cases  were 
so  alike  in  every  essential  feature  that 
what  was  said  In  one  case  applied  to 
the  other,  although  it  does  not  ex- 
pressly appear  in  the  latter  case  that 
the  abutting  owner  was  not  also  the 
owner  of  the  fee. 

In  enjoining  a  building  8i  feet  above 
«  private  way,  the  court  said:  '*In 


[9  A.IJL 

considering  the  meaning  of  the  words 
^private  way*  in  this  conveyance,  it  is 
helpful  to  remember  that  the  right  in 
the  way  was  granted  to  the  owner  of 
land  used  for  business  purposes,  abut- 
ting upon  the  way.  In  such  a  place  as 
this  is,  buildings  might  be  expected  to 
be  arected  along  the  line  of  the  w^r, 
Buch  that  goods  or  other  property 
might  conveniratly  be  loaded  or  un- 
loaded through  doors  or  windows  at  a 
considerable  height  above  the  ground. 
Perhaps  access  to  the  walls  or  roof  of 
the  building  from  the  way,  for  making 
repairs,  might  have  been  contenqtlat- 
ed.  The  plaintiff  is  entitled  to  a  right 
which  is  convenient  for  use  in  connec- 
tion with  such,  property  as  his  was, 
and  as  it  reasonably  might  be  expecUA 
to  become,  in  the  course  of  develop- 
ment and  change  produced  by  the 
growth  of  business  in  the  vicinity." 
Frost  V.  Jacobs  (1910)  204  Mass.  1, 
90  N.  E.  867.  B.  B.  & 
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Of  highway,  we  Hiobwayb. 

Of  pttdcaga  hf  pasaensAr.  0^884. 


Id'abiU^  fbr,  wt  Faub  iMPBnoHmNT. 


ABUWJMO  OWUBBS. 

Right  of,  as  to  tMM  in  highway, 

BiQBWAYB. 


AOOEPTAHOB. 


Of  check,  Me  CHECica. 
Of  offer,  we  CoHnMM. 
Of  highway,  see  HumwAYa 


EtMiBai  of  dadaratfanw  as  tOi 

MNCB. 


«w  Sti- 


Breach  by  holder  of  note  of  his  agreement 
with  acoonittiodation  maker  to  ooUeet 
the  note  from  the  one  for  whow  ae- 
conunodation  It  was  signed.  9-177. 

Beleaw  of  accommodation  maker  by  fail- 
.ue  of  bank  to  ap^  the  dcvesit  ae- 
connt  of  the  maker  primarily  liaUe 
BpM.tiw  note.  9-177. 


ACCOBfPLIOE. 


Corroboration  of  testimony  ot, 

DKNCE. 


En- 


AooomnrxNO. 


Admissibility  in  erkknca  of  books  of  bank 
containing  deposit  account  of  one 
from  whom  ap  oeeennting  is  demand- 
ed. s-istT 


A0KirOWI£D«lISIIT. 

Of  will  by  testator,  aw  Wnxs. 


AOQtnESOEKCE. 

Estoppel  by,  see  Estoppel. 


ACCIBBXT  nraUBAHOE. 
fiee  iKBVMMtm. 


ACCOlCMODATIOir  PAPER. 

Liability  on,  of  one  signing  as  comaker. 
9-1139. 

Contribution  between  joint  accommoda- 
tion indorsers.  9-1184. 


AOnON  OB  niiT. 

As  to  dismissal  or  disoontlniianee,  we 

DUMUMAL  OB  DiaOWWIimAITCl. 

Between  husband  and  wife,  see  Husband 

AMD  Wife. 
By  or  against  infants,  see  Infants. 
To  set  aside  judgment,  aee  JrooMHt. 
Limitation  of  actions  or  suits,  aw  Lxh- 

rTATiON  OF  Actions. 
Stay  of,  see  H<ttAT(HUUM;  SfAT. 
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Ca&dlti«M  pveMdamt. 

t'riminal  proaeautkm  <w,a  «fHwNlton  9f 

a  otvU  actton  or  proeeetUng  for  CA« 
cancelation  of  a  corporate  charter 
for  viotaUon  of  law.  0^109  (oam 
P,  OS) . 

in  proceedings  to  abate  nuisance,  see 

NUISANCn. 
KKtavei  eholM* 

As  to  election  of  remedies,  see  Election 
OP  Remedies. 

Abolition  of  forme  of  action,  t-1119. 
Effect  of  form  <^  aetton  «i  rdief  cranted. 

9-1119. 

At  law  or  in  equity.  9-107»  397. 
JoiaUve. 

Joindor  of  parties,  see  Pasties. 


As  to  lateral  support,  see  IiAnsAt.  Scr- 

PORT. 


ADKXmTRATIOV. 

Of  decedent's  estate,  see  Exicutobs  an* 

ADMIMIBfaATORS. 


Effect  of  agreement  of  municipality  to 
r^i^  one  who  has  fenced  in  part  «f 
emnmcm  cost  of  sidewalk  if  he  ihoold 
ever  be  devested  of  the  common. 
9-1867. 


ACBHOT. 

See  Principal  and  Agent. 


AOBICULT ITBE. 


See  Fabmino  PABrrNEitSHiP. 


rtMdUy  of  -buaOing  reffuUMona  re««ir- 

ing  mreaa  or  open  9pacea  for.  9—lOtO 

(case  p.  103S) . 
ImpUed  eoeemonC  of  UfM  oihI  mtr  ocer 

private    aileif    or    right  of 

th-ie84  (eaae  p.  lOaO). 


ASjmmMrwax, 


Restraints  upon,  se»  Covenants  and  Con- 
ditions. 

SuspeneiM  of  power     ate  PutPUViliBa, 


Aa  evWence,  aee  EnonKfl. 
In  pleading,  see  Pzjeaoino. 


ADOPVXOH. 

Of  child,  see  Paunt  and  Child. 


AXJXOHT. 

On  annnhnent  of  marriage,  see  MaseiWi 


Right  of  abutting  owner  on,  to  easemoat 
of  light,  air,  and  ventilation.  »-16». 


ABVEBBE  OIiAim. 

Conformity  of  Judgment  in  action  to  de- 
termine, to  vioadings  and  proof. 
9-107. 


FOaUBMIOH. 


Loss  of  easement  by,  see  Easbhents. 

Aamree  poeamaleH  of  tnmman. 
(emae  p.  1307). 

Notice  of  adverse  claim.  9-1S67. 


AvnatA'nom  ov  umamxnaam. 

AUeratUm  of  commercial  paper  by  f*> 
dttfliiHr  the  amomtt.   9~tM7  (cam 

p.  1082). 

General  rule  as  to  effect  of.  9-1082. 

Right  to  make  correction  ^iriMre  bbnk  !»• 
dorsement  on  note  has  been  filled  xsfi 
to  state  the.  oontnei  ineorrectlr. 
».1082. 


AI.TEBATIOHS. 

By  tenant,  see  LandloKD  AND  TENANT. 


Hmtj  Italia  ^fpe  im  aoaA  for  MwotattoMt  n 
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<Jrtininml  m*  penal  rMiwHsiftOtty  of  4riV' 
era  of  m«n<e<yol  or  atmlm  mwitttlaneee 
for    violatkuf    apeeA  regulmtutna. 


Of  information  in  proeeediiqr  for  diibar- 

ment,  see  Attorneys. 
Of  pleading  gcneraHy,  see  PlMSlNa. 
Of  statate^  see  SxATUlXB. 


AMOBTXZATXOir. 


Rilfiit  of  earrier  to  ratea  wMbh  wOl 
omartkte  cost  of  rmaM.  »S989  (cam 
9, 


AKomrt. 


AUertttUm  of  eommereUU  paper  1^  r«- 
dtteing  the  ttmoumt^    •-•XMV  (t 

p.  1082). 


Joint  UablUtff  of  several  independent 
tnimera  of  trespaastug  animals. 
9-04B. 


AmnTLacBHT. 
Of  marriage,  see  Marriage. 


AMTECEDEirr  DEBT. 

As  eonsideratiott  for  contract  see  Coh- 

1RACT8. 


APPEAI.  AHS  "EBMM, 
For  certified  questions,  see  Cases  Cbbti- 

PIED. 

As  to  certiorari,  see  CERnoRAai. 
Effeot;  stay. 

Grant  of  supersedeas  upon  appeal  from 
denial  of  writ  of  prohiWtum.  0-167. 

AsslcuMmts  «f  Mvov. 

Necessity  of.  9-922. 

Briefs. 

Iteftumi  to  consider  qaestions  not  present- 
ed in  the  briefs.  9-tl77. 


Ezeeptloiut  neeessltj. 

General  rule  as  to.  9-922. 

Bnlas  of  deeislosk 

On  review  of  judgment  dismisaiiig  com- 
plaint. 9-18B4. 

Taldng  as  true  evidence  tending  to  show 
negligeneo,  spon  appeal  froin  a  non- 
salt  in  an  action  for  negligence. 
9-654. 

Presnmptiou. 

Presumption  that  necessary  inference 
from  proved  facts  vM  made  by  the 
court  9-471. 

Pvesun|^B  ia  favor  oi  indsBulit  beieiir. 


IMserotloaarj  mattevk 

Cross-examination  of  witness. 


9^07. 


B«vlaw  of  faats. 

Findings  of  -  fact  supported  byevidmce. 

9-107. 

Befuaal  to  say  there  was  ao  proof  to  go 
to^wry  whoe  evidence  is  conflicting. 

Finding  that  bndcer  was  procuring  canse 

of  sale.  9-1189. 
VOTdict  in  crimihill  ca«e.  9-207. 
Review  of  verdict  allowing  attorney's  fto. 

9-2SS. 

Findings  of  fact  by  chancellor.  9-1807. 

VThmt  arron  warrant  reversal. 

Reversal  of  decision  because  based  upon 
matters  stated  in  the  reply  instead 
of  in  the  petitfon.  9-1316. 

In  admission  of  evidence.  9-94. 

Amount  oC  vevdlet;  meamre  of  damages. 
9-485. 

Setting  aside  verdict  for  plaintiff  in  joint 
action  against  two  tQrt^sason  where 
proof  abowa  tha^  aetad  independmtfar. 

Jactcment* 

Right  of  supreme  court  to  order  judgment 
in  favor  of  party  entitled  thereto, 
though  he- baa  not  appealett  9-1. 

NecesHty  of  remanding  case  for  decision 
on  merits  upon  reversal  npon  appeal 
from  sustaining  of  exception  of  no 
cause  of  action.  9-lS8a 

Daty  of  supreme  court  to  remand  case 
which  the  intermediate  court  has  re- 
versed without  remanding  and  with- 
out finding  ultimate  facts.  9-1082. 

Remanding  case  with  leave  to'  plaintiff  to 
amend  the  declaration  where  judg- 
ment for  plaintiff  has  been  reversed 
for  insufBciency  of  declaration.  9-938. 

Directing  entry  of  proper  Jndgmont. 
9-1184. 


AmiGATxaii. 


Of  deposit,  see  Banks. 
The  dask  ia  -eaob  «ltati«n  staaAa  fov  AXA. 
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APFOSTKOBMEar. 

Of  street  improvement  asBessment,  see 
Public  Zhpboveuknxb. 


APFUBTBirAllOW. 

EaBements  as,  see  Easements. 


ORTS,  AMNOTATRD.         [9  AJ..B. 

BigM  of  oredUM*  wbA  aooepU  a  dividend 
under  assignment  for  beitejU  of 
ohedUon  to  attack  the  aeatgnmumi^ 
ae  fraudmlmt.  9~390. 

 «.»«  

AMIOIWEIITS  OF  ERBOB. 
On  appeal,  see  Apfbai.  akd  Sbmb. 


ABOH  ITJHCT« 

DmrinK  plana  for  bnildin^  for  a  specified 
lot  miieh  cannot  be  erected  thereon 
beeanae  of  municipal  building  r^v- 
lations.  9-1086. 


ABMT  AHD  H  AVT. 

ICprattny  ^tatqt^  in  war  time,  see  Mnu- 


ARBESV. 

Civil  liabiti^  for  maldng,  see  False  Im- 
nnoNHBNT. 

2*11110  at  -which  an  arrest  is  made  as  of- 
fecung  tts  legality.  9-lBSO  (eaam 
p.  18*0). 


AMAtn-T  ABB  BATTBBT. 

Sight  to   eject  customer   from  store. 

9^79  (ease  p.  874) . 
LiahOUy  for  assauU  In  foiyHbly  iwtale- 

ing    property    sold  eofuUNofwtly 

9~tt80  (case  p.  1177), 


AMBMUXXn. 

For  drains  and  sewers,  see  Drains  and 
Sewbrs. 

For  public  improvements  generally,  see 

PuaUC  iMnOTBHBNVS. 


AMIGBBnBT. 

Of  judgment,  see  JunoincNT. 

Payee  of  cheek  as  assignee  of  the  fund. 
9-1067. 


ASmiBMEBT  FOB  CBEDXTOBS. 

Landlord' e  lien  on  goods  iA  hands  of  oa- 
signee    for    creditors    of  tenant. 

o-a2te. 


MMKOWaSD  BAMB. 

See  Name. 


AS8TTMP8IT. 

Right  to  recover  haolc  <n  on  action  at 
law  money  paid  upon  an  existing 
Sudgmentf  procured  by  or  grounded 
on  fraud  or  mistake,  9-^400  (oass 
pp.  890,  807) . 


AMBMFTIOB  OF  BUB. 

By  servant  see  ICaster  and  Servant. 


ATHIiBnC  AFFABATUS. 
Intfnry  to  pipll  by.  9-908. 


ATTACBBOBHT. 

Joint  liahiUty  where  several  imdmpeui 
eust  wrUs  were  eaeeeHleil  eftmiBa- 
tieewaly,  eocfc  of  toMeh  along  eaiieee» 
or  tends  to  produce,  semm  dmmm^s. 

9-944. 

Enforcing  landlord's  lien  by.  9-^8. 


ATTBSTATXOB. 

Of  will,  see  Wills. 


ATTOBBBSB. 

la  Be»enkL 

Privileged  communications  to,  see  Evi- 
dence. 

Connsel  fees  on  annnlment  of  marrii^PB' 
see  Marriage. 

ValidUy  and  enforerabUity  of  restrUHee 
eovettant  in  eontmct  for  emplogment 

of  solicitor's  eterk.  0-l*7S. 
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JWmwI  OHimqueMcy  or  other  oond«o<  not 
affecting  court  or  client  am  ground 
for  diabmrmefU  or  8U»pen*ton  of  at- 
tomey.    »~189  (ease  p.  1S3) . 

Attorney's  miaconduct  with  regard  to 
propoaed  levMaMon  m»  ground  for 
M»barmma.  »^1977  (eaae  p. 
S279) . 

JBmeouragtng  divorce  Utigtaian  <u  ground 
for  dtebarment  or  mMgwiufon. 
^iSOO  (eaee  p.  1497). 


Gmviction  of  attorney  for  a  crime  as  con- 
dition to  disbarment  for  committing 
the  acts  eonatitiitiiiK  the  crime.  9-18^ 

Didwrment  became  attorney  visits  dis- 
orderly bouses.  9-188. 

Excessive  charge  for  services  as  eronnd 
for.  9-12re. 

Gooveriion  of  client's  property  as  gnnind 
for.  »-188. 

Filing  of  amended  counts  in  information 
to  make  them  cofmapond  with 
proof.  9-183. 

Snffieieney  ot  evMmoe  to  sustain  charces. 
9-127& 


BeUtlom  t«  elleat. 

Power  of  next  friend  to  appoint  counsel 
for  infant.  9-1628. 

Servicea  of  attorney  as  a  necessary  to  in- 
fant  9-1628. 

Dn^  of  attorney  fo  withdraw  from  case 
on  learning  that  client  has  no  caose 
of  action.  9-1076. 

Duty  to  notify  client  Imnmfiately  of  col- 
lection of  money  and  to  remit  it 
promptly.  9-188. 


Fowur  of.  attom«rs  in  action  affecting 
Mfhway  to  stipoliito  for  its  vaeatioa. 
»-a880. 


—  OO^peBsatlom. 

Excessive  charge  as  ground  for  disbar- 
ment, see  supra. 


What  constitutee  reaaonahle  attomeif'a 
fee  in  abeenee  of  provMon  in  con- 
trtut  or  statute  fixing  mmount. 
9-987  (eawe  p.  938), 


Evidence  in  action  to  VBoerer  compensa- 
tion. 9-233. 

Beasonableneas  of  fee  allowed  attorney 
under  oral  contract  for  contingent 

fee.  9-283. 
Amount  of  allowance  to  attorney  securing 

estate  for  infant.  9-1628. 
Power  of  next  friend  to  contract  as  to 

amonnt  of  counsel  fees.  9-1628'. 
Power  of  court  of  law  to  allow  statutory 

lien  for  counsel  fees.  9^1528. 


See  Nhligbhcb. 


AUTHEMnOITT. 


Broof  9f  authenttatg  of  letter  other  than 
by  proof  of  hand  writing  or  type- 
teritinff.  9-984,  (eueee  pp.  973, 
98i)» 


AVTHOBITT. 


Of  attorney,  see  Attobney8. 
Question  for  Jwy  as  to,  see  Tsub. 


AITTOMOBILES. 


See  also  JtiWEv  Busses;  TAXicAsa 

OperaUon  of  oMtemobite  or  automohOe 
trueik  ma  «  haxardoua  oeoupation 
leithtn  meanhtg  of  Woritmen*B  Com- 
pensoHon  Aet,  9  -1889  (oaee  «. 
saso).  ' 

Dutg  of  pedestrian,  befofe  eroeatng 
street,  to  look  for  automolHlea  ap- 
proaching  on  intermecttng  street. 
9^1948  foooe  p.  1248). 

Arresting  driver  late  at  night  for  driving 
without  necessary  lights.  9-1346. 

Failure  of  driver  to  oonnd  warning  at 
curve.  9-1246. 


BAOOAOE. 

Of  passenger,  see  Cashiers. 


BAHJCENT. 


lPre»umi^ion  and  bui'den  of  proof  where 
auhSeeA  of  hailment  ia  destroyed  or 
damaged  by  fire.  9-909  (ease  p. 
884).  *^ 

Carrier  as  bailee  of  package  inadvertAitly 

left  by  passenger.  9-1384. 
Iiiability  of  bailee  as  an  insurer.  9-564. 
Taking  as  true  evidence  tending  to  show 

negligence,  upon  appeal  from  nonsuit 

in  action  for  failure  to  return  won- 

erty.  9-554. 


BAHXKUPTOT. 


Otaim  of  one  setUng  to  aorpomtitm  its 
own  tOock  aa  provable  against  its 
estate  in  bankrup$cg.  9-1998  (eaao 
p.  1287). 


Tke  daah  ia  eaeh  oitatiea  ■taada  tvr  AX.R. 
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Dl»auinf«  <tt  bmifepMpCeir  aa  tar  to  deH 
due  to  fmrelgM  erwditoMk  ^197 
(COM  p.  198). 

To  whom  notice  of  bankraptey  jjOOOBeA- 
ings  mnrt  be  ^toi.  '9-128. 

Effect  of  solvency  of  corporation  wben  ita 
irfBeer  purehaaed  Btoeks  witb  ita.  funtlo 
and  iHodsed  them  aa  aeeurilj  for 
his  ovn  debt  on  riftit  of  trustee  in 
bankruptcy  for  corporation  to  aaaert 
title  to  them.  9-1610. 


Im  cnaeaaL 

Acceptance  of  checks  by,  see  Checks. 

Refusal  of  bank  to  produce  ita  books  in 
court.  9-167. 

OSaeva  aad  asaata. 

Powera  of  franle  preHdent  or  vice  praet* 
dent.  9-11*0  (ca»e  p.  1139). 

Authority  of  ca^er  as  question  for  jury. 
9-1139. 

Authority  of  cashier  in  dealing  with  di- 

rectors.  9-1139. 
Autiiority  of  cashier  to  accept  renewal 

note  and  release  parties  to  original 

note.  9-1139. 
Authority  ot  cashier  to  release  lialnli^  of 

S resident  upon  commercial  paper. 
-1139. 

Ratifteation  of  act  of  cashier.  9-1189. 
Dapoalts. 

lAability  of  bank  tohich  credits  paper 
payable  to  a  corporation  to  the  per- 
eonal  credit  of  corporate  offieer  tvho 
indorsed  it,  artd  pays  out  the  pro- 
oeede  on  the  latter's  per»onal  chaclcs. 
9-~a40  (eoMe  p.  340) . 

Admisribilit^  in  evidence  of  books  of  bank 
containing  deposit  account  of  one 
&om  whom  an  accounting  is  demand- 
ed. 9-167. 

■  -apyUeatloa  of. 

Duty  of  banJe  to  one  primarily  liable  to 
apply  his  deposit  to  an  indebted* 
Mess  owing  from  him  to  the  bank. 
0-18 1  (caae  p.  177). 

—  pajmeat  of  eheoks. 

Fraud  or  other  defemem  to  eiheeik  as  aeaa- 
dble  against  paper  issued  by  drateee 
bank  in  payment  of  cftac^.  9—063 

(caae  p.  9O0) . 
TaUdity,  eonatruction,  and  effect  of  atip- 
uUMon  or  notice  as  to  liability  of 
bmUfi  which  falls  to  comply  with  or- 
der  stopping  payment  of  check. 
9-1000  (case  p.  1007)  . 


OUigation  of  bank  to  payee  irf  diedk  ba- 

fore  ite  amiptami..  9-MC7. 
atoj^ng  fjuMsiL  9-460,1007. 


S«e  AflSMiur  aiiD  Battbr. 


BAWST  HOV8BL 


SeeDnoBDOLY  Hoosb. 


Est(qn>d  ^  accepting,  see  ESTOPPH.. 
To  ^N^erty  swceaed  for  poUie  ii^pcor^ 
moAt  aee  PnK.H:  iMPaamiBiT. 


BBTBATAXk 


Of  profesrional  aeereta  by  pKysMai^  in 
PHmCUNS  AND  SUMmfn 


Bnxa  AHD  HOTBIL 
la  geaavaL 

Alteration  of,  aee  Alterattok  <v  Ihsrd- 

HENTS. 

As  to  checks,  see  Checks. 
Authority  of  partner  to  execute^  see 
Pabtnbiiship. 

Certificate  of  stock  as  a  n^tiable  in- 
strument. 9-1610. 

Question  whether  one  is  an  indorser  or  s 
maker.  9-177. 

LiabiUbr  of  acooinmodatiui  Hakar. 
9-1139. 

Pratest;  aetiee. 

Necessity  of  protest  and  nottee  a»  b^ 
tween  coindorsers  of  negotiable  ps- 
per.   9-lias  (caae  p.  IIS*). 

iBdorsemeat  and  transfer  gonerallr. 

■tfeceasUy  of  protest  and  notice  as  be- 
tween ooindorserm  of  negotiahle  pa- 
per. 9-1183  (caae  p.  118*). 

Question  whether  one  is  an  indorser  or  a 

maker.  9-177. 
Glianging  fndoraonnit  to  coneet  error. 

9-1TO2. 

Contribution  between  indorsers.  9-1184. 
Effect  of  giving  of  extra  secnrity  to  one 
joint  indorser.  9-1184. 

Rights  of  transferees. 

Right  of  purchaser  in  good  faith  of  in- 
strument which  has  been  materially 
altered.  9-1082. 
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Note  tniuferred  as  coUatmU  aeeayfty  fin 
tn-vtiiAAag  debt.  9-1610. 

ZstoBsloB  and  renewal. 

Effect  of  renewal  note  as  payment.  9-1189. 

Eiffeet  of  attempted  enforcement  of  re- 
newal note  on  right  to  emforoe  origi- 
nal note.  9-1139. 

Authority  of  eaihier  to  accept  renewal 
note.  9-1189. 

Aetloaei  defensee. 

Effect  of  laches,  see  LzHmiTMMr  (V  Ac- 

nONB. 

Breach  by  holder  of  note  of  his  agree> 
ment  with  accommodation  maker  to 
collect  the  note  Aram  the  one  for 
whose  accommodation  it  was  signed. 
9-177. 


BILLS  OF  niSOOVEBT. 

See  DDOomY  and  Imifbction. 


Authority  to  fiU  blank  in  ehaek.  9-1082. 


BUHDMEM. 
N  W  of  hUma  permn.  O-lSia  (tm  p. 


BOABM. 

Board  ot  edneation.  see  Bcnwu. 
Board  of  equalization*  see  Taxes. 


BOST  BZEODTIOK. 

See  Execution. 


NOTES  AND  CASES.  1645 

Effect  on  snrel?  of  Judgment  against  prin- 
cipal, see  Judgment. 
Exen^tion  ai,  from  taxatiim,  see  Taxes.. 


BOOKS. 

Compelling  production  of,  see  DiscovERir 
AND  iNsncnoN. 


BBBAOK  OF  TBB  FBAO& 

Arrat  for,  see  Abrbst. 


BHIBEBT. 

Eridenee  ct  attenutt  at  bribery  1^  party 
to  action.  9-1076. 


BBIEFS. 
On  appeal,  see  Appeal  and  'Bum. 


BBOXBBS. 

Btght  of  real  estate  Jfrolcer  to  commU- 
aiont  where  Ae  wu  unable  to  pro- 
cure  on  ojTer  at  Ifce  ovmer*m  prfoe 
ftom  one  uAom  he  inlerested,  and 
who  aM&seQuenfly,  tetthoui  hU  €»• 
tervetUioHf  purchaaed  a$  that  prtee. 
0-X194  (case  p.  IISO). 

Question  for  Jury  ak  to  whether  broker 

was  procuring  cause  of  sale.  9-1189. 
Beview  on  appeal  of  finding  that  broker 

was  procuring  cause  of  sale.  9-1189. 
General  rule  as  to  when  broker  is  entitled 

to  commission.  9-1189. 
Sale  after  discharge  of  broker,  to  customer 

produced  br  nim.  9-1189. 


BONA  FIDE  PURCHASEB. 


Of  notes,  see  Bills  and  Notes. 

Of  checks,  see  CitECKS. 

Of  corporate  stock,  see  Ccwforations. 

Btfeet  of  transfer  of  tenanPe  cAottele  fe 
hana  fide  purchaeer  on  UmtUord'm 
UeH  thereon  for  rent,  O^SA, 


BOMBS. 

Bond  of  executor  or  administrator,  see 
Executor  and  Adhinistrator. 


Measure  of  damages  for  injury  to  or  de- 
struction of,  see  Damages. 

On  leased  premises,  see  Landlord  and 
Tenant. 

Lateral  support  for,  see  Latbral  SurnMtT. 
N^ligence  as  to  condition  of,  generally, 

see  NBmoBHCB. 
As  to  party  wall,  see  Party  Wall. 
N^lgeaee  as  to  oondititm  o2  school  bufld- 

ings,  see  Schools. 

VoUdily  of  VuMding  regiulaUon  requir- 
ing aream  or  ppen  spaces  for  UffhS 
andtdr,  9-1040  (oaae  p.  lOaS) . 
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BVBDEH  OF  PBOOr. 

In  geaenl,  see  EvnuNca. 
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Tr«lskt  earrlava. 

Carriers  tnuuportinK  by  motor  tmdu,  i 
MoTW  Tsucxa. 


BUBIAI.  OBGUITDI. 

See  CnffBTERiES. 


BUsnnBss  tbansaotioh. 

False  representations  in  ttusittesa  trans- 
action as  within  statute  relating  to 
confidence  f/ame.    9—1097  (ease  p. 

1094} : 


See  BuTAOBAMnS. 


oAxoBiAnov  or  unramaam. 

Of  corpormte  charter.  Ma  COBPOUnoNS. 


As  to  Jitney  boaaei.  Me  Jitnby  Bubsbs. 
Tmxest  pMiea. 

Slifwiatfon  f«lMMlMcr  carrier  from  Um- 
httity  for  injvrv  to  free  passenger 
am  affeetina  Uabttitu  for  gross  mwU- 
genoe  or  vHlful  or  wanton  injmy. 
9-iiOl  (case  p.  400) . 

FMMMUkl  iaimries  to  paMeacen. 

Limitation  of  liability  in  pass,  aee  supra. 
Meaaore  of  damages  for  injury  to  pauen- 
ger,  am  Damages. 

Ciuvter'm  Outy  to  ptMenger  while  train 
is  going  through  tunnel.  »~09  (case 
p.  04). 

Evidence  in  action  for.  9-94. 

Injury  to  eye  of  passenger  by  eiqder  when 
door  is  left  open,  contrary  to  nueo, 
while  passing  through  tunad.  8-84. 

Bantac*  ee  proptfrtr  •*  gaasfiBginr. 

Bespective  rights  of  carrier  or  one  in 
similar  rOatton.  to  owner  and  finOer 
propertg  lo««  «r  mMald.  0~19as 

(case  p.  1384) . 

Package  left  by  passenger  in  train  as  lost 
or  abandoned.  8-1884.    ,    ^     ,  ^ 

Carrier  as  bailee  of  package  inadvertent- 
ly left  by  passenger.  9-1384^  


Oorewewtal  oa»tnl|  mtM. 

UigM  of  carrier  to  rates  vMtih  wOX 
amortise  east  of  road.  0—1283  (ease 

p.  1923). 

Power  of  state  to  ehmnge  private  «•»• 
tract  rates.    Bt^l4a0f  148&, 

Power  to  compel  cairier  to  render  ade- 
quate aerrice  aa  a  legislatiTe  and 
not  Judicial  power.  8-1828. 

Right  to  rate  ^hlch  shall  include  interest 
on  investment  9-1223. 

Validity  of  ruling  of  Public  Service  Com- 
mission as'  to  rates  based  in  part  en 
perBonal  inspection  of  road  by  mem- 
ber of  Commissioo.  8-122S. 

Power  to  regulate  rates  as  a  Ic^ilative 
and  not  judicial  power.  8-m8. 


Duty  of  buyer  or  adlu  to  furnish  can  for 
transportation.  8-1502. 


OiABB. 

£taMUty  of  pHysHHan  or  surgeon  for  Ois- 
dosing  professtsmmt  secrets.  0-19lHb 

(ease  p.  ISM)- 
BIpIkt  of  vietam  of  pvmcttml  Setee  te  n> 

cover  against  its  perpetrator.  0-304 

(case  p,  361). 

SodenoM  of  storekeeper  to  enstomsr  aa 
ground  for  action.  8-874. 


OASIS  CERTIFIED. 

Quashing  decision  because  of  difFerenee  in 
theory  ^  eaM;  tfffierence  In  finfiags 
on  matter  not  an  iwue.  9-1816. 


OAIBXEB. 

Authority  of,  see  Banks. 


OAinE. 

Presumption  and  burden  of  proof  as  to, 
see  EvnMNGK. 


CEKBTEBIES. 


As  a  "public  utility"  which  city  is  em- 
powered to  purchase  or  own.  9-1031. 


Heavy  UsMo  type  is  used  for  annotatioM;  romam  typo  for  eases. 
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Fur  levy  -w  dnteage 
Dbaxnb  AMD  Snran. 


we 


By  netam  vt  fftlse  imliwintf  tiaiilgftiir 

PmsNSBS.       /Jnsbssab  ieniasA 

.ITSlMIMaA  OKA 


oBRnnxD  Ksxoimoii* 

See  EzscuTioN. 


OBRTIFXED  QUBSnOM. 

See  Cases  Cmn-iFiBifc 


Alteration  of,  see  ALTERATION  OF  Instbu- 
MBNT9rH3MDauL  99S  utnsmsbut  nO 

f^PP'%P*m*%'S8iMp  no 
Payee  of  eheek.fm^BtmmawMm  fund. 
9-1067. 

Antbority  to  All  M|ii1e  to.  9-1082. 


OBBTZOBABI. 

Scope  of  zerieiw.  9-1816. 


Ba 

.BTD 


img^nmunramt  to  pay 
the  draft  from  the  maiL  9~SS2. 


10 


OKABAOTSft. 

Proof  of,  lee  Evnmv  OD. 

Of  Ton^  lee  Ship^ng.  " 


Braa  Ada  holders. 

RjgWmftiMfcfjWirpiimlMaDof  cheek 
which  hu  been  materially  altered. 
.mMM^OAJorrAJJoO  oka  »a&i?  esB 


MSKImS  998  ,Yli9qoiq  iO 
OHATT^^  yOBTOACHBB. 

^  "■^^Stihs  jAWOiricnioa 

4p|rifo«MIIIv  of  BuOe  Sole*  £au>  to  o|a». 
let  mor^gNiiree  and  sole*  AMwiMMui . 


.iafltJiWlfH|ttiJWftJftpq»iP»iOltJB>iyT>lfffW 

flftfli^flt ,  iiilftTais  lo  9Ia8 

okobA'  tv  AonoH. 

.aaoTHSvoA  carAaraual  ee8 


Pow«r  of  _  _ 
■hip  to'  give. 


CHBirrZAN  aOXBHTXST. 

Jiaaaa  to  HavioiaBncMoo 
iVoMMilten  off  for  fcomMda  (»m  ffroamd 

dtog  partner-  .lodakl^vllMbol  Sutuo^  so  \o 
.SQl— Q    .HokHiisqMm  no  Imm 


471. 


Pouewlom 

Validity  <rf'mo 


jMewFv^ock  of  merehan- 

IW  998 

PrittritT.  ^  ,  ,   

Priority  of  landlord's  lien  for  rent  over 
jl^^WMfHimilW  by  tenant. 


OIOABBTTBS. 

.BMoiaaiiffMoa 
Interstate  commerce  in.  9-WO: 

.Bnaxoflfl  sea  .aieiloid  10 


OHATTEI,*. 
.SKOITAOZKXnClCOa  JAITHaai^MOO 

Mortgage  on,  see  CBATnL-Hownuoi. 
Sale  of^MBVmuKiHMoO  aaoajiviii?  998 


OIBOUMBTAlfTIAI.  ISVIDEHOB. 

To  prove  genuineness  of  letter  offered  to 
evidence.  9-981.       xiaaauD  soB 


.■•aaa  «o% 
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Against  bankrupt  estate,  sea  Bakkeuhcy. 

Aiainst  decedent's  estate,  see  EUCDTtHU 

AND  AdHINISTRAT(«S. 

Against  newrtn,  me  B&<straBS. 


COLXATEBAL  ATTACK. 

On  jndgment,  see  Judgment. 

On  confirmation  of  public  Improvement 
assessment 


OOLUTEBAX.  COKTRACTS. 
Statute  of  Frauds  as  to,  see  Contbaotb. 


Soe  PLBDOB  AND  GOUATBUL  SBCUKRT. 


ooMsmtoE. 


Wheh  parson  is  an  inteivlate  pasKiitfer. 
Sale  of  cigarettes.  9-390. 


OOmSCBCXAZ.  rBTOISATX&ir. 
See  FHimnuxBs  Aimamnac. 


oomnsBioiiEB  of  deeds. 

JVlSAMtAfot  of  dttomey  am  eotnmiaaionei^ 
of  deeds  as  groutul  for  Ms  disbor- 
menf  or  stMpensfon.  0-100. 


COMKI8BXOHI. 

Of  brokers,  see  Bbokebs. 


COMKOH. 


AAwrse  fNMsesston  of,   9—J37S  (i 


OOKMOH  CAB&IEBS. 

See  Cakiuebs. 


Of  attoanejr,  see  ATronnEYS. 

Of  broker^  see  Bbchcebb. 

Of  next  fnend  of  infant^  see  Infant; 


OOMFETXTIOH'. 


Validity  of  contract  to  restrain,  see  COH- 

IKACTS. 


OOMPIAZET. 


In  criminal  prosecntionr  see  iNDicnoRT, 

BIG. 


OOHPBOMISE  AND  SETTLEMENT. 

Of  will  ccmtest,  see  Wnxs. 

Poteer  of  president  or  vtee  ptvttdent  of 
bank  to  MNifiPowUsa  corporals  rigMn 
9-1143  (oaae  p.  1119). 


OOl 

See  EuBcnoN  or  Htmnanw. 


OOMDEMHATION. 

Of  property,  see  Eminent  DoiCAm. 


OOlTDrnOMAX.  SAUL 


Sea  SAUk 


See  Covenants  and  Conditions. 


Use  of,  to  impeach  defendant  as  vttnef^ 
see  WmresBBB. 


OOMFIDBIICB  OAXB. 

See  False  Phetenses. 


ooHiTDBiiTZAXi  ooMMmncATion. 

See  PBiviLEGm  GoHHt)ino«n(»iB. 


Heavy  ItaBe  *7pa  Is  «a«d  torn 
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Betwwn  corpOT^tion  and  offiMii*  Me  COR- 

KHUTIONS.  - 


COHFUCT  OF  XAWS. 
A0  to  war  tefffolatlow  in  nottire  m«ni- 


OOMHDERATXOV. 
For  eontraet,  see  Contkactb. 


OOMBPIRAOT. 


Td  defrand  defendant  by  falae  claim  of  la- 
jury;  evidence  of  attempt  at  bribery. 
9-1076. 


COMSVITtlTiOHAK  lAW. 

Dttlecatlon  of  pawer. 

To  manicipality.  9-590. 

Emoroaoluneat  oft  Jndloial  poWM; 

pmeer  of  IcvMMwre  to  {ftveefivsto  «ofi- 
duct  of  pHvato  iierson,  oorporatlon, 
or  <iulllH<^.  ^la^l  r«aw  p. 
J334) . 

Pomr  of  legisIatoTe  to  institiite  proeeed- 
ings  to  secure  to  individual  remedy 
for,  or  relief  from,  alleged  -wvoilga. 
9-tS34. 

Bte^ta  o<  panaaa  wd  vrepertyi  e««al 
pMteetlomi  dva  prooeui  poUe* 
p#weTf 

ConetttiCioiua  pnrriaioB  agauut  taking 
wmwrty  for  public  use  without  c<^- 
peniation,  oee  Ehinsnt  Domain. 

loTokBtery  aegyitttda,  aee  Involuntary 

As  to- privilege  of  witness,  see  witnesses. 

MteewnnrorMM  MOM. 
NecesBlty  fliat  private  contract  rights 
yield  to  pnUkmUsn.  6^410. 

— MMIasab 

VaUditg  of  bufldlfv  nyrHloMon  r«qii<r- 
inff  a9eam  or  opem  mtmcea  for  light 
«Md  dir.  amf4o  fMM  p.  iOA0;. 


pimMr  o/  »Uite  to 
rates.  &-116S. 


iwtreaae  franchUe 


—  eonflseatlftn,  i|etfwr«i  l^mA  4«itnfltl«m 

of  proper^. 
Bight  to  appropriate  proceeds  of  sale  of 
trees  removed  from  highway  to  use 
of  mnnicipalibr  as  against  abutting 
owner.  9-1266. 

—  eoHtraets. 

bapairing  obligation  of,  see  infra. 
^evinlBMl  matters. 

CoMBtihtUonalttg  of  ^tute  reiptirlno  per- 
sona, regardleM  of  financial  oondt- 
tlon,  to  engage  in  aome  business,  pro- 
fession, occupation,  or  mnploymmU. 
»~13e0  (case  p.  1891), 

~  C«amtles  of  Jiuilee. 

War  legislation  in  nature  of  moratory 
statute  a«  tfenM  or  delay  of  itwdoe. 

*  iavalrfaiB  oMlgatlom  of  eomtraets. 

War  leflrlaloHon  in  nature  of  moratory 

atatute  as  tfioXation  of  contract  obU- 

gaUon.  <o<ue  p.  1}  . 

Fauwr  of  state  to  change  private  eon- 

tract    rotoa    for    pubUo  «Mltt|es. 

9-1423  (case  p.  1420). 
rower  of  Public  Service  Commisaton  to 

increase  franchise  rates^  0-XlW 

(earn  p.  1149), 


— pvbUe  la«pi 
AasBSanMDtB  i>  I 

9-690. 


its. 

;  of  boiafit  eonf omd. 


—  raee  diaeiimlaatloft. 

pfWMon  in  deed  diseriwUnating  against 
persons  on  account  of  race  or  eolor 
am  violation  of  14th  Amendmentf 
9-191, 

—  MMiles,  preoedwa,  amd  ynottee. 

Validity  of  war  legrWotlon  tn  nature  of 
moratory  stotate.  0*0  {case  p,  1) . 


Necessity  of  notice  to  abutting  owner  be- 
fore sale  of  trees  removed  from  high- 
way and  appropriation '  of  proceeds 
thereof  to  mnnidpallty.  »-1865. 

—  waters. 

Pouwr  of  Mate  to  increase  franchise 
rotes,  9—1190, 


ooinnwoTioir. 


Of  contract,  see  Contracts. 

Of  deeds,  see  Deeds. 

Of  pleading,  see  Pmammo. 


.  •         TKe  dash  Im  ooek  eltatlon  atomds  far  AXA. 

9  A.L.IL~104. 
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COraT&VOTiVB  TRUST.  Offers  and  tkelr  aeeavtcsee. 


See  TsnSTS. 


COSf  TEMPT. 

M^reaent  tnabiltty  to  pay  aa  defenae .  to 
contempt  proceedings  to  enforce  pay- 
ment  of  past  instalments  of  aUmmiy, 
nonpayment  of  which  was  inexeuS' 
able.    9-ses  (case  p.  203)  . 

Behual  to  accept  labpoena.  9-157. 
Befuaal  to' obey  decree.  9-1629. 


oohtebt* 
Of  win,  see  Wills. 


OOXTmOElIT  FBH. 

To  ■ttora^F,  see  AntHonm 


OOHTBAOTB. 


HUNICIPAL 


Impurment  of  oUigatton  of,  eee  CoMiri- 

TUTioNAL  Law. 
As  to  eovenantii  ne  ConrsNAHTS  and  Ctm- 

DITIONB. 

Snffleiency  of  evidence  as  to,  see  EvinsNcl. 
Of  infante,  lee  iNFANn. 
Of  municipal  corporationi, 

Corporations. 
Of  sale  generally,  see  Saub. 

-CwaUantlMk 

St^/Mmtey  of  oonsfdemtlan  for  res#rlc- 
-  Mve  oovautnt  in  contract  Bf  emf^oy- 
ment.  0-1479. 
'  J*ied0ee  of  corporate  stoe^  as  seewrity  for 
antecedent  debt  as  a  bona  fide  pur- 
ehaser  totthin  the  rule  tehteh  pro- 
tects  such  purchasers  against  equi- 
ties of  third  persons.  9~t910  (ease 

p.  1010). 

For  promise  by  one  purchaBlng  eoods  from 
tenant  to  pay  rent  dpe  landlord  if 
latter  will  not  attach  tiie  property 
bought.  9-288. 

Mntnality. 

Sale  of  season's  output.  9^370  (case  p. 
271). 

Effect  of  lack  of  mutuality  of  ohlt^tton 
on  validity  9f  restrictive  covenant  in 
contract  of  employment.  0—1*80. 


IWithSrauial  of,  or  right  to  wtthOnw,  Ut- 
ter from  mail  as  affecting  ooiuiiiii- 
maCton  of  contract.  9~3S0. 

Proposal  to  be  accepted  by  return  maiL 
9-371. 

Necessity  of  unconditional  aeorotanee. 
9H978. 

Right  t*  connterBoand  orden.  ft-160S. 

Formal  veftvisltest  Matvte  of  Twmimla. 

ConMructtoH  of  stfOute  requiring  repre- 
sentattona  as  to  credit,  ete.,  of  an- 
other to  he  in  vorUtng.   »-Sae  (ease 

p.  esi). 

Promise  1^  one  parchasiiv  goods  subject 
to  landlord's  lien  to  pay  the  rent  if 
the  landlord  will  not  attach  tba  gooda 

9-288. 

SidRciency  of  mutual  letters  to  constitats 
contract  in  writing.  9-tt7S. 

OoMstrnetlam. 

Constroetion  of  deeds,  see  Dibds. 
Question  for  eouit  vr  jury  M  fas  Me  TtoAL 

Contmct  for  sale  of  season.**  cmtfrnt. 

fi-27e  (case  p.  -271)  . 
Covenant  to  pay  taxes  as  Hu^nding  <»• 

oome  tacreo.  0—tS90  (case  p.  1SS7). 

Intmt  of  parties.  9-1657. 
Agreement  to  pay  taxes  as  including  ex- 
cise taxes.  9-1&67. 


—  time. 

Time  as  of  essence  of  contraetL 
VaU4i«ri  v«Mle  seUay. 


»-1608. 


fire«Mot»  in  deed  discriminating  against 
persona  on  ooooHfit  of  race,  coisr,  or 
reOgien.    9-190   foMeo  pp.  107, 

.  IIS). 

Validity  of  stipulation  or  ncttoe  ma  U 
liability  of  banUe  which  faOm  to  com* 
ply  with  order  stopping  payment  of 
Chech.   9-lOW  (aasep. 

Validity  of  preaAopUon  agrcessmU  dero- 
gating from  the  stattia  or  ritMa  of 
an  aOopMl  chttd  aa  paced  Op  atatate. 
9-1627  (ease  p.  1922). 

—  isslialat  off  taaia  Mi  ewmetUlas. 

VaUamv  anA  amfarcmWmy  of  nesfilcttmi 
oovenants  <h  oonftwefs  of  employ 
ment.  9-1490  (case  p, 

Agreement  of  noting  picture  acfetn  aotiiig 
for  a  prodnoer  tmdor  a  pseodonym 
that  he  wai  not  Bss  the 
for  any  othw  purpose.  9-f484. 

Perfavmaaeoi  breaelu 

Measure  of  damages  for  breaeh,  see  Dah- 

A^. 


Heavy  it»Ue  tjpo  is  vaed  Xov  aaaotatlraai  imftatt  trV*  tone  eases. 
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Opiaiou  evidence  as  to  compliance  with 
eoatraet  9-1608. 

~  emme  for  feUm  «f  ymfmtm%mw, 

JM|pMe  of  narltoo  tm  mntnwto  the  jier- 
fvrwumee  of  uAMi  ia  tater/ared  viUh 
or  pitntented  Ay  loar  ootuUNotu  or 
«cto  of  irovemment  in  prosoeuMon  o/ 
Mr.  fooaas   m>.  1002, 

■1007). 

Exeue  for  drafting  of  plans  1^  artfhiteet 
for  bnildine  which  cannot  be  erected 
becauae  of  mnnicipal  buitdinc  regula- 
tiona. 

Prevention  or  hindrance  by  other  party. 
9-1036. 

RMolasloH. 

S infanta,  m»  Imfaktb. 
land  contracta,  see  Vkmdok  and  Pob- 


OOXTBASIOTXIUi'a 
Of  witoen;  aee  Wmnam 


OOHTBIBUTXOX. 
Between  indoraera  of  note.  9-1184. 


ooanaarvTOBT  mouonoB. 
See  NnuonraL 


QOXTXHTIOll  KA£L. 

Am  "public  uUUttf"  iWtAin  ooiuMtutton- 
•I  or  atatwtMV  provlofoM  relating  to 
jnirehaoe,  ooiMtntcCion,  or  repafr  vf 
jmMto  utflfty  I»y  munfripal  corjwriB- 
Non.  9-103*. 


CONVEKStON. 


See  Tbotbe. 


Connors. 

Sentence  and  inpriaonment  of,  aee  Crimi- 
nal Law. 


OOKPORATIOKB. 


Sendee  of  proceaa  on,  aee  WnT  AMD  Pboo- 


Power  of  leffialature  to  inve«Ugat0  oon- 
duot  of  private  aorporatUm.  9^tSAt 
(caae  p.  1834). 

Ckmrtav, 

IVivMfcBre  of  charter,  see  infnu 


liaMHtiw. 

Liiability  for  libel. 


9-848. 


OflooM  aaAasMta. 

LtmbOUg  of  hanJe  ^hUh  oreditm  paper 
payable  to  a  corporation  to  the  per- 
sonal credit  of  corporate  officer,  who 
imdmroed  it,  amd  papm  out  the  pro- 
oeeds  on  the  latter'm  peroonat  ofceolc. 
»-a*e  (eaee  p.  3M) . 

BigM  of  creditorm  ua  againat  diroofom 
or  oUloorB  to  wrUoih  propei'ty  of  oor» 
pori^on  hot  Iteen  tranaforred  for  a 
oonaiderotioN  other  flban  payment  of 
debta  dim  them.  fooee  p. 

General  rule  aa  to  duty  of  directora. 
9-1438. 

Directors  as  tmatees  for  creditors.  9-1438. 

Borden  of  showing:  that  dealinga  of  di- 
rectora with  corporation  were  fair 
■and  honest  9-1189. 

Oflleer  pnrchannff  atoeka  witti  fonda  of 
corporation.  (^1610. 

Anthorlta'  of  pieoidsat  to  inderao  ehedu 
to  hia  own  order  and  appropriate  the 
money  to  hia  pswonal  vae.  ft-MO. 

Capital  vtoeh  mad  atoekkoldors. 

Certificate  of  stock  as  a  nefl;otiable  instru- 
ment. 9-1610. 

Cwtificate  of  stock  «a  a  document  of  title. 
9-1610. 

—  tr«msf on  of.stodk. 

Pledgee  of  corporate  stock  aa  seouWty  for 
an  antecedent  d*M  aa  a  bona  jide 
purchaaer  within  the  rule  which  pro- 
tecta  ntoh  purchaaera  agalnat  the 
equities  of  third  persons.  ^1919 
(case  p.  leXOJ. 

Bigtita  of  pledgee  of  stock  by  delivery 
without  rqcnlar  transfer.  9-1610. 

—  dlvidoBdsi  aeenmvlnted  enminca. 

Stock  divUlendit  aa  income  for  purpoara 
of  taxation.    9—lSI/-t  (fane  p.  1370). 

Character  of  stock  dividend.  9-1570. 

Effect  of  Federal  income  tax  on  constitu- 
tional inhibition  against  taxation  by 
Congreas  without  apjportionmcnt  of 
stockholder'a  interest  in  undivided  ac- 
cumulated earnings  of  corporation. 
9-1670. 


The  dash  !■  oaeh  oMntlo*  stande  ffov 
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—  BtooUioIdMs*  mvetlac*. 

FalidlCv  and  effect  of  provialotu  In  wtU 
to  control  voting  power  of  corporate 
stocTc.    9-1942  (oaae  p.  1239) . 

Right  of  representatiTeB  ot  deeeaasd  Btiodc- 

holder  to  vote.  9-1239. 

DlMolntiomi  f«rf^twra|  lasolTeiker* 

Criminal  pmeecutitm  tm  a  «ondlCion  of 
a  cMl  acMon  ppBwdlny  for  the 
cane^atlm*  of  a  corporate  elkarcei* 
for  vMoHon  •/  Usto.  9— 199  (em»e 
p.  98). 

Bffect  of  statute  proridiogr  erimiiwl  rem- 
edy to  ittpertiede  eivil  remedy  for 
annulment  of  franchise.  9-98. 

What  constftates  aba<e  of  ciurporate  paw- 
era  jvatUying  UrMUnn  i^  diarter. 
0-98. 


—  Imael'reney. 

Bankruptcy  of  corporation, 

RUPTCT. 


Bank> 


Hiffht  of  creditora  am  againitt  Mrectora  or 
ctfieerm  to  vkAom  propert»  of  a  eer-. 
'  pofwWan  hmm  bern  transferred  for  a 
isonAlderatfan  olher  than  payment  of 
dehta  due  fham.    9—ld*7  f^ame  p. 

Aatetaaatruat  fund  for  erediton. 

Vareisn  eerpoT«tl*na. 

Service  o^  nroces^  on  for^iim  corponitioii» 
aee  Wbit  4ND  Pitocsss. 


Inherent  power  of  courts  to  disaolve  a  mar- 
riage. 9-1212. 

BelatioB  te  stk*r  departmente  af 
evnnent. 

Cwwluaiveneas  of  aetUm  of '  board  of 
equalUation  on  9uesMon  of  fraudit. 
lent  overvaluation  of  property. 
9-12S4  (caae  p.  1277) . 

Power  of  court  to  let  aside  finding  of  PoIk 
*  lie  Service  Gommlaidmi.  9-1223. 
.  Condosivenesa  on  eoiurta  of  actitm  of  aa- 
aeaaing  officem  aa  to  value  of  pvoperty. 
9-1277.  *^ 

—  leslslati've  department. 

Encroachment  on  judicial  power,  aee  Con- 
stitutional Law. 

Determination  of  territory  to  be  included 
in  assessment  district  and  extent  of 
benefit  as  Ief?isUtive  question.  9-690. 

Power  to  oomiKl  carriers  to  render  ade- 
quate service  at  reasonable  rates  as 
a^I(^^lative  and  not  Judicial  power. 

—  mnmlelpal  matters. 

Review  of  action  as  to  local  improv«mait& 
9-62S. 

Rnles  of  decision. 

Rules  of  decision  in  construing  statutes, 

see  Statuhss. 

Erroneous  decisions.  9-431. 
Rule  of  proper^.  9-481. 


COKItOBOKATTOir. 

Of  evidenee  of  accomplice,  see  Etibbhcb. 


OOUHUL. 


See  AnoRNXTB. 


OOVHTBRMAJISXaO  OBDSBS. 

Ril^t  to  countermand  orders  beeanae  of 
delay  in  delivery.  9-16(12. 


oomtTi. 

Im  Keneml. 

Contempt  of.  see  GoNiWiPT. 

PnAibltion  to  restrain,  see  PaoaDmoN. 

Proeeaa  «f ,  see  Wett  and  Pbogrsb. 

Pine»  of  court  to  iatue  or  to  honor  let- 
ters ro0alertf>   9-990  (ca»e  p,  993) . 


OOVEKANTS  AHD  OOKDITIOirS. 

Conditions  precedent  to  suit,  see  AcnoH 
OR  Snrr. 

Oondition  as  to  liability  of  telegraph  com- 
pany, see  TEtManAFKB. 

T^idttH  and  enforceahilUff  of  reatrirttve 
covenants  In  contrtt^  of  employ- 
ment.  9-14S9  (eaee  p.  1*99}. 

frovtatoH  In  deed  dUicrimlnaUno  soafnst 
permne  «n  account  of  mee,  oolor»  or 
rrl^ron.  9-120  '  (came  pp.  J07, 
119) . 

Covenant  or  oondition.   9-107,  116. 
Re-rtraints  upon  alienation.    9-107*  116. 
Effect  of  chanRe  in  circnmstanees  so  tiiat 

Eurpoae  of  restriction  can  no  longer 
e  accomplished.  9-107. 


OBSDIB1XITT. 

Of  witness,  see  Witnesses. 


Henvr  Italia  trpa  le  nsed  U*  nnnatatleauf  tubm  type  for  eases. 
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OBEDXT. 

OHMtnwtlon  0/  Matute  requirinff  repre- 
mentatitnu  as  to  eredtt  of  another  to 
ha  in  writlnff.  9-630  (eaae  p.  081} . 


CRIME. 

lojnnetion  against,  see  iNJUKcnoM. 


OITBTOK  AWa  VSAOS. 

Presamption  and  borden  of  proof  a«  to. 

9-1326. 

Question  for  Jnry  as  to  ezistenee  nf. 
9-1S26. 


ODBTi 


Of  sfeoro^  AM 


As  to  arrest,  see  Absbbt. 
Sufficiency  of  proof  in  criminal  case,  see 
Evidence. 

Civil  liability  for  false  arrest  and  im- 
prisonment, see  False  Imprisonment. 
As  to  sufficiewqr  of  indictment,  see  Indict- 

MENT,  ETC 

Injunction  aminst  crimes  or  misdemean- 
ors, see  iNJUNcrnm. 

As  to  criminal  libel,  see  hmsL  and  Slan- 
der. 

Violation  of  Sunday  law,  see  SUNDAY. 

As  to  instructions,  see  Trial. 

As  to  witnesses,  see  WiTNESSEa. 

See  also  False  Pretenses;  Fori^iy; 
Hoinons;  Larceny;  Rafb;  Va- 
grancy. 

la  c«a*nL 

Ortminal  or  penal  responafbitUif  of  pub' 
lie  offteer  or  employee  fop  viotathtg 
spred  raguMoMon.  0^tf7  foose  p. 
aes). 

Review  of  verdict  on  appeal.  9-207. 
Definition  of  crime. 

PvoteeUoB  of  aeeased. 

Crimination  of  aeU.  9-1864. 

■emtemea  aad  imprisammamti 

Right  to  credit  for  time  served  under 
vota  senCenee.  9-9SS  (oaaa  p.  906) . 

Correcting  at  snbseqaent  term  of  court 
error  in  place  of  commHment.  9-^66. 

—  raspMUioa  or  star  of  somAenee. 

Refusal,  in  probation  for  statutory  rape, 
of  instruction  that  court  has  no  power 
to  suspend  sentence.  9-336. 


nAMAttSB. 

Im  ceneral. 

Rdevancy  of  evidence  as  to,  see  ETIDBNGB. 

Prejudicial  error  as  to  ueamre  of .  9-486. 
Preventing  oniMesasaiy  amovnt.  9-1326. 

Oh  oomtraots. 

Effect  of  provMom  for  U^idated  dam- 
ogee  er  penaltjf  on  en/oroeaMlttir  of 
re&tn€*tve  eevenmnte  in  eontratsta  of 
emplojfment.  1h-14si. 

Damages  for  seller's  failure  to  ddiver. 
»-871. 

Pairs— I  l«Jail«S|  Aeatk. 

IMbttitg  of  pereoH  oaMtafng  injury  for 
aggravation  thereof  hp  aoeiient. 
9-966  (caae  p.  24S), 

Meaetire  of  damagea  for  loss  of  earning 
eapaeitn  of  peroen  engaged  in  busi- 
ness for  himeelf,  9—610  (eaee  p. 
604). 

Relevancy  of  evidence  as  to.  9-^04. 
^xm  eamine  capaei^  'is  to  be  measnred. 
9-504. 

Instances  of  amount  9-94. 

iBjnry  to  real  proportj;  naisancosi 
trespass. 

Projndieial  error  as  to.  9-486. 

Destruction  of  building:  by  removii^  lat- 
eral support.  9-485. 

Injury  to  bnildiuK  by  removal  of  par^ 
vaU.  9-1326. 


UAH  OEBOm  AVTBAOnOn. 


OBOBS-EZAMUrATIOE. 
Of  witness,  see  Wxtnebsb. 


o&oasiXG. 


Injury  at  railroad  crossing,  see  Railroads. 


Soe  Nmugbnce. 


DATITM  VUktm. 


Effect  of  failure  to  establish  a  datum 

Elane  from  which  grade  of  street  can 
e  established  on  validity  of  ordinance 
accepting  street.  9-697. 


The  ilaak  In  oaoli  HtatloB  ataaOs  for  A.X1.B. 
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AauwOneaa.  9-48»  (tamp.MO),  See  finiiCNCI. 

 <>»  


DEATB. 

Sfemmre  of  damftses  for,  see  Damaus. 


BBBTOR  AHD  OBBBITOB. 

Aj»i«nment  for  credUorai  see  ABBWHimn 

FOE  Ckbditobs. 
InaolTeney  of  d^tor,  tee  Bamkbuftct; 

Corporations. 
Greditora  of  eorpomtion,  sea  Covoba- 

TIONa 

Aa  to  exemption,  see  Exemptions. 
GonveTADces  frandnleitt  «s  to  ereditor>» 

■ee  Frauddunt  GoNnrAMCM; 
Joint  eredltoTs  and  debtors,  see  J<nNT 

Csnnnm  and  Diibiuu. 


DSOBDEXTS. 


Adminlstntfam  of  estates  of,  see  Execd- 
TOM  AND  Administrators. 


DECEIT. 
nULCD  AND  DmKT. 


SBO&ABATKOmL 

Evidenee  of,  see  Etisbncb. 


DEEDS. 

Covenant  or  condition  in,  see  Covenants 

AND  Coin>moNs. 

Construing  according  to  intmt  9i  partiw 
and  iQMm  the  whoU  insbrnmaat. 
9-419. 


raisEDAvn* 

Partiea  dstodaiit^  seB  Pabtok 


DEMUKBEB. 

In  genbral,  see  PLEADiNa 


DBETXSTS. 


rmmi  «i4  flM/MweaMUly  of  rssfrtMee 
eavanant  In  oontract  employliv  dm- 
Hst.  9-1*72, 


DEPOSlTlOm. 


PMsei*  «/  (wurf  fa/  ianw  or  to  honor  M- 
ters  rogatory.  9-000  foaae     903i . 

Dnty  of  court  to  assist  in  ciitaimng. 

9-963. 

Duty  of  court  honoring  letters  rogatory 
to  see  that  witness  is  not  compeDra 
to  gWo  privileged  testimony.  9-963. 


StHCUEHT  AMD  USnUBUTKM. 

Follditir  dful  effect  of  preadopUan  agree- 
mmt  dennfotlng  from  the  almtut  or 
Hfffcte  of  Alt  adepted  ehUd  me  Med  br 
*-J«V7  fcaaapw  JOBSJ. 


DnaonoH  of  tbedict. 

See  TKUL. 


voASTiaMMmm. 
Of  infant's  ecmtraet,  sea  iNrAMls. 


DUBABUBIIT. 

Of  attorney,  see  Attobnrbl 


BBLEOATIOH  OT  POWBB.  DMWWABOE. 

By  kclslatnre,  see  Constitutional  Law.    ^  bankruptcy,  see  BANUumf. 


DEUVEET. 

Of  goods  sold,  see  Sale. 


DXSCOllTXIl  VAEOEt 

Of  hi^way,  see  Highways. 


Heavy  ItaUe  tyye  Is  need  fa»  a«MUtt«asi  vamam  type  for  eassa. 
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IntvHvenienrti  ftp  iwfiMiM  «w  «Mma0  fwr 
Matbefftnff  mbpia»M  duor«  'terum. 

P~109  (cane  p.  l/$7). 

Necessity  tor  jproduction  of  docunmits  to 
warrant  issue  of  subpoena  duces 
tecum.  9-157. 

Refusal  of  bank  to  yradnce  its  booka  in 
court.  9-157. 


i>tMnuBn0]f. 


Of  court  as  to  honoring  lettos  rogatory. 
9-9iB3. 


DnoRiMniATnHr. 
Race  aiscrtttination,"  see  Race  DiBcnm- 

HATIOK. 


K^mitddm  by  improper  treaCment  »f, 
a~»xt  (Me  y.  807), 


IMWLOTAI.TT. 


Am  #iwHMl  f«r  Mabtu^men$  or  au^penMon 


PfMn—ilT.  OR  DiseoHTiiroAacB. 

Connderatjon  on  motion  to  dfamiaa  action, 
of  offers  of  proof  recited  in  bill  of 
exceptionB.  9^48. 

Right  to  use  motion  to  dismiss  inter- 
changeably with  a  demurrer.  9-848. 

Rnlo  «f  decision  on  review  of  dismissal  of 
complaint.  9-1884. 


DI80BEDIEHCE. 

As  contempt,  see  CONTEMPT. 

<>> 

DISOBDBRX.T  BOVSn. 

Disbarment    because    sttnmey  vmts. 
9-188. 


DissEisnr. 

See  Adverse  Possession. 


BZBTBICT  AVD  PROSSOVTUrG 
ATTORBET. 

JVtaoattAcef  o/  aUomeif  as  proaeouttng 

attorney  ua  ground  for  dtabarment 

or  attapenHon.  9—197. 
,  Privilege  of  cowmuntoationa  made  to 

proaecuUng  officera,    B~Xt09  (caee 

p.  1091), 


SXVXSEBDS. 

See  GoKPORAnmp. 


DIVOaOB  ABB  UPABATXOX. 
Im  gomTal. 

Kneouraghtg  divorce  UHgaiion  aa  ground 
for  diabarment  or  auapenaion  of  at- 
torney.   0-1S90  (eaaap.  1497). 

Conatntction  and  effect  of  atatute  pro- 
viding mgainat  more  than  one  divorce. 
9-107e  (earn  p,  1070). 

Inhermt  power  of  courts  to  dissolve  a 

marriage.  9-1212. 

Allmonj';  «ttlt  atomeyj  eousol  foes. 

Contempt  in  refosiiv  to  pay,  see  Con- 
tempt. 

night  to  alimonyt  counael  feea,  or  au4t 
money  in  eaae  of  inwUtd  mtarHmor. 
9-1999  (eaae  p.  1919) . 

Prohibition   to   prevent   allowaiiee  of. 

9-1212. 


BOCtniBBVABT  WlBBBOa. 

See  EVIMNC& 


BOOraBBTC. 


CompelUng;  production  of,  see  DnoomT 

AND  iNI^ECnON. 


DOOS. 

Joint  UaMlttv  of  aevertil  independent 
i»imt«ri  of  dea*  for  iniurg  by  Mom. 
9~949. 


BRAnra  AMn  sbwbbs. 


Aa  to  assessments  for, 

PKOVEMENTa. 


see  PuBUC  Ih- 


The  dask  fa  eaah 


Bt«B«s  for  A.Ut. 
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Sewer  aa  a  **pubWi  utatty'*  wWiin 

stitutional  or  statutory  provision  re- 
lating to  jmrchaae,  eon^rueUon,  or 
repair  of  public  utflOy  by  muttietpmt 
eorporotUm.  9—108^, 

License  to  lay  tewer  aewas  prlrate  pnm- 
erty.  9-614. 

Compelling  removal  of  aewer  from  prop- 
erty over  -which  it  «u  laid  without 
right.  9-614. 

Posting  of  notices;  &!lare  of  proof  aa  to. 
9-839. 


DUB  PBOOEtB  or  lAW. 

See  CowwiTUTiowAL  Law. 


ExclaaivCTess  of  statatory  remedy.  9-98. 

Effect  of  atatate  providing  criminal  reni- 
edy  to  anpersede  civil  remedy,  9-8& 

Effect  of  attempted  enforcement  of  re* 
newal  note  on  right  to  enforce  orig- 
inal note.  9-1189. 


EUBonom. 


Voting  at  atoekboUara'  vm^ta^  aee  -Coi. 

FORATI0N8. 


BZJBOnUUlT  I . 


DUFEIOITZ'. 

In  indictment,  aee  iHoiCTiiaRV.  na 


£taMUCy  of  elMfrlff  Ught  or  power 
pmiqt  for  iitStirtm  to  amgiopem  of 
troH.   «-174  (oaoe  p.  leS). 


ZABimfO  OAPAOZXT. 

IfeoMtre  of  damages  for  lou  of  earning 
capacity  of  person  engaged  in  huot- 
neao  for  himMtlf,    »*fiiO   Cooae  p. 


Wtte'a  right  of  action  to  recover  ha  earn- 
ings, see  Husband  and  wm. 


&ft  gamaval. 

implied  easement  ttpen  severance  of 
tract  where  building  is  near  or  en- 
eroaches  upon  the  dividing  Une. 
0-48S  (case  p.  485)  . 

Implied  eoMement  of  light  and  air  over 
private  alley  or  right  of  way. 
»-l«34  (case  p.  1029)  . 


Easement  running  with  the  land. 
Elaaement  in  party  walL  9-1326. 

LWM  of. 


9-485. 


Zoas  of  msemertt  bir  adverse  poeaeaaton 
or  nonuser.  9~~4!S3  (case  p.  410} , 


BJBCTXOIf. 


Of  eaatomer  from  aiorej  aee  AnADtff  AN9 

Battery. 


ELECTRIC  UCMTB. 

lAabUUy  of  tXeotrie  Ught  eompmrnp  for 
injury  to  employee  of  polmm.  9—174 
(case  p.  IBS) . 

JUecfrto  light  plant  a»  a  public  utility 
*Dithin  constitutional  or  statutorf 
provtaion  relating  to  pmr^uue,  eon' 
atrucMon,  or  repair  of  same.  9—toa4. 

Poiiwr  of  state  to  Hkonire  ^rlwato  «mi- 
traetretem,  9-1480  (emmp.  1499). 

Liability  of  one  contracting  to  famish 
electrical  energy  for  injury  to  em- 
ployee caused  by  pemdttias'  tiie  lli^ 
to  go  out  9-166. 


EMBARCO. 


Effect  of  government  embargo  on  sh^ 
menta  on  ri^ta  under  contract  of 
aale.  9-1602. 


EMniEirT  SOKADr. 

Exercise  of  eminent  domain  for  yMiyese 
of  irrigating  land  of  prtvuie  emur. 
9-S83. 

General  rule  as  to  exercinng  for  private 
purpose.  9-678. 

Condemning  land  of  one  person  aa  nte  for 
reservoir  from  which  to  irrigate  the 
land  of  another.  9>^8. 

Right  to  compensation  for  injury  to  ri- 
parian rfghln  1^  iocMMed  flow  of 
stream  due  to  public  improvements. 
9-1200. 


HomwT  itaUo  typo  io  moA 


mmmmisMomai  roaua  two  for  oases. 
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Jm  genweal,  am  MAsm  anb  Sehvant; 


EQUAUZATIOH. 

Board  of,  we  Taxes. 


BQUAX.  PBOTSGTION  OF  TKB  LAWS. 
See  CONSTITUITONAL  LAW. 


Creditor'a  reeetpt  of  proceeds  of  convey- 
ance or  transfer  by  debtor  as  estop- 
ping him  to  claim  that  conveyance 
or  transfer  \oas  fraudulent.  0-3SS 

(o€ue  p.  sua). 

Legs  of  right  to  contest  assessment  tn 
drainage  proceeding  fry  acceptance  of 
bmwfite.  »~SS8. 

Wlio  aifected. 

Estoppel  of  heirs  by  acts  of  ancestors. 
9-1119. 


Sm  EnwPEL. 


KVIOEVOB. 


■QUXTT. 

Qnestfam  whether  action  is  me  at  law  or 
in  equity*  see  AcnON  AND  Surr. 

Review  on  appeal  of  findings  in  eqmty^  Me 
Appeal  and  Ekbor. 

As  to  injunction,  see  Injunction. 

Limitation  of  actions  in,  see  Limitation 
OF  AcnoNa. 

Subrogation  in,  see  Subrogation. 

Power  of  equity  to  relief  against  a  eon- 
tinning  wrong.  9-614. 
GeaeMa  ndeaatoieaoedy  atUw.  9-397. 


EBBOB. 

See  ApfSAL  AND  Emm, 


Im  ireneraL 

Of  insorance  company,  see  Insurance. 
As  to  validity  of  nuHic  improvement  as- 
sessment, see  PuBUC  Impbovemsntb. 

m^oppel  of  creditor  to  den^f  right  to  suh- 
rogaUtm  of  person  paying  part  of 
claim.  9-1000. 

Br  Isekes,  sUemee,  or  aoo^eseemM. 

Estoppel  or  waiver  as  to  validity  of  a»- 
sennnent    9-090,  S97,  606,  620,  628, 

627.   ^  . 

By  silence  «r  mauve  aoqnteseence  when 
aewer  is  being  laid  aerois  one  s  prop- 
erty. 9-614. 

Bj  iaeoasistevey. 

Estoppel  of  one  who  has  acquired  adverse 
titte  to  public  common  to  rely  upon 
his  title  by  accepting  from  municipal- 
ity reimbursement  of  cost  of  sidewalk. 
9-1367. 


Im  gomeral. 


see  Chhi- 


Compelling  aceosed  to  furnish, 
nal  Law. 

Prejudklal  erwr  as  to.  9-«4. 
Consideration  on  motion  to  dismiss  action. 

of  aSen  «f  imeof  Tocitad  in  ball  of 

exoepUoaa.  9-S4B. 

Jndieial  motlM. 

Of  fact  that  motortrucks  ar»  ^parated  by 
gasolene  engines  or  motors.  9-1380. 

Pvetamptioms  aad  tardem  ot  pro«f. 

Necessity  of  formal  proof  of  the  publica- 
tion of  an  ordinance  by  one  seeking 
advantage  of  the  ordinance.  0-697. 

Presumption  that  letter  was  received. 
9-972. 

Burden  of  showing  that  dealings  of  direc- 
tors with  corporation  were  fair  and 
honest  9-1139. 

Burden  of  proving  proper  execution  of 
win.  9^1409. 

Existence  of  custom.  9-1926. 


—  MtmblUUac  allocatloaa  or 

Unnecessary  allegations.  9-848. 

— hm*wM«st  MtlM. 

Burden  of  proving  fieotattor'a  ImnmisAge 
of  comtmitt  of  «slU  cMouted  bUnd 
parson.  O^tSf^. 

Burden  of  proving  that  dtMxnr  had  no- 
tice of  change  of  ownership  of  claim 
against  him.  &-123. 

Presumption  of  knowledge  of  faeta  by  di- 
rectors when  ratifying  acts  of  cashier. 
9-1180. 


—  cause. 

Cause  of  personal  injury. 


9-1816. 


—  M  to  aldll,  SMsUsoKse,  eave. 

PreaumpCion  and  bntdmH  of  proof  where 
mubjeH  of  »a<Imen»  is  dOstroyod  or 
Ommagt^  by  fire.  (ease  p. 
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Doeutamtexjr  «Hd«aMb 

Proof  of  autHenticity  or  genuinmeas  of 
letter  other  than  by  proof  of  hand- 
writing or  typeunHting.  O-~0S4  (aaaea 
pp.  07S,  981). 

Proof  of  authenticity  of  ^pewrittea  let- 
ter. 9-981. 

Admissibility  of  book  in  which  ordinances 
are  kept  and  recorded.  9-480. 

Books  of  bank  containing  deposit  account 
of  one  from  whom  an  accounting  is 
demanded.  9-157. 

Admissibility  against  party  to  action  of 
letter  written  by  nim,  attempting  to 
keep  witness  away.  9-981. 

Admissibility  of  letters  In  action  tat 
breach  of  oonteact  alleged  to  have 
been  formed  by  letters.  9-271. 

SunoastratlT'e  erldemoe. 

Admissibility  of  photographs  accuracy  of 
which  is  shown  by  witnesses,  although 
they  did  not  teke  them.  9-1826. 

Opialoas  aad  ecMl—l— ■. 

Opinion  as  to  oompUanee  with  eoatraet. 

9-1602. 

Oo»fawri—a. 

Jae  of  eonfeaHon  improperly  ohtahted  fur 
purpose  of  impeaetUng  de/andant  ma 
a  vHtneae.  tt-'iaSS  (otuep.  1354), 

Confession  induced  by  bcme  or  fear. 
9-1364. 

Failure  to.  warn  accused.  9-1854. 
AJiisaloM. 

Admissions  by  infant.  9-1076. 

Hearsay)  d«elajfmtioiui|  r«s  castis. 

Admissibility  of  statements  as  to  gambling 
on  Sunday  ball  games  in  suit  to  en- 
join violation  of  Sunday  law.  9-^922. 

—  i^iMleced  evttmnmleatlaas. 

Rrtvilege  of  oommunteation  to  mttomey 
hy  client  in  attempt  to  estahliah  falae 
olaim.   9—lOSl  (cuae  p.  t07€) . 

VriviMmgo  «f  oMnmutUoaUom  Mod*  Co  pub- 
Ito  officera.   9-tO09  {oaae  p.  1091)  . 

Communications  to  notary  public.  ^1091. 

—  daelavatioas  of  tUrd  persom. 

As  to  accident  or  injury.  9-^4. 

—  deolarations  of  eo-ooupirater. 

Necessity  of  prima  facie  showing  of  con- 
spiracy before  acts  and  declarations 
of  co-conspirator  may  be  admitted. 
9-1091. 

Relevanor  and  ntKterlaHty. 

Mvidenae  of  intemperate  habita  on  que*' 
tion  of  damages  from  death  or  per- 
•mwilt  iH^rfea.  9— IdOfi  fease  p. 
1401)  . 


Reputation  of  accused  in  prosecution  for 
statutory  rape.  9-S36. 

As  to  value  of  services  rendend  1:^  at- 
torney in  action  for  fees.  9-233. 

Evidence  on  question  of  loss  to  busineas  hf 
injury  to  the  one  conducting  iu 
9-604. 

Condition  at  other  times.  1^1326. 

Other  crimes.   9-401,  1091. 

Proof  of  attempt  by  party  to  suborn  wit- 
ness. 9-^1. 

Evidence  of  interference  with  trial  by 
party  on  question  of  fraudulent  na- 
ture of  his  claim  or  defense.  9-981 

Evidence  of  attempt  at  bribery  by  por^ 
to  action.  9-1076. 

Weight,  effeet,  and  suffloieBey. 

Condusfveneas  of  photographs  of  scene  of 
accident.  9-604. 

Abandonment  of  highway.  9-419. 

Evidence  of  negligence  of  corporation  in 
failing  to  oiscover  president's  misap- 
propriation of  its  funds,  in  action 
against  bank  to  recover  corporate 
funds  deposited  to  president's  indi- 
vidual account.  9-340. 

Knowledge  of  emancipation  of  married 
woman.  9-1299. 

Incapacity  to  make  contract  9-^2. 

Fraud  and  bad  faith  of  attorney  toward 
client  9-1272. 

Sufficiency  to  establish  making  oi  eon- 
tract  bf  oorreqwndenc&  9-972. 

—  CTimhial  aMaai 

Thief  as  aooampUee  of  on«  ehmrged  «oiHk 
receiving  stolen  property,  or  vice  ver- 
aa,  within  rule  requiring  eorroboru- 
tion.  9-1397  (ooMe  p.  1893). 

Proof  of  stabbincf  of  policeman  as  neces- 
sary to  conviction  of  riot  wben  the 
indictment  chaiges  nieh  it^iMag. 
fr-649. 


XXAHnrATIOH. 


Of  witness,  see  VfmtxKEa. 


SXCEPnOHS. 


To  raise  question  on  appeal,  see  Appbu 
AMD  Enoft 


See  iNiBtNAL  Rsnunn. 


TXtXJVTtOV, 


Of  will,  see  Wnj^. 


Heavy  Halle  tjp*  la  ined  to*  aamotatio^si  roMan  tVVe  for  eaaes. 
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TwpxUty  of  certified  execution  in  trover 
by  infant  to  recover  property  deliv- 
ered under  contract  which  he  has  re- 
icinded.  9-1028. 


aZBCUTOBS  AHD  ADMXnSTBA* 
TOSS. 

Zm  (aneral. 

Poblication  of  notice  of  administration  In 
fictitious  name.  9-1119. 

UabUlty  on.  bond. 

lAabnUy  of  suretfev  on  bond  of  aOminta' 

tratrtx  who  aeettreo  her  appoiittment 
hj/  miarepreaenttng  the  decedent's 
identttif  or  her  relixtijonBhlp-to  him. 
0-ii88  (case  p.  1119). 

Conclusiveness  against  sureties  on  admin- 
istrator's bond  of  Judgment  against 
him.  9-1119. 

Necessity  of  setting  aside  decree  for  final 
distribution  procured  by  fraud  before 
surety  can  be  held  liable.  9-1119. 

Liability  for  conversion  of  property  1^ 
adinlnistrator.  9-1119. 

OUdmm  acalast  estate. 

Meantng  of  jAnue  "lost  etclntess"  and 
the  Wee  in  statutes  giving  preference 
to  expenses.  9-409. 


For  taxation,  see  Tjjus. 

What  is  "titock  in  trade"  within  Mxemp- 
tion  Law.   9-lSSO  (case  p.  12SS) . 

WKaX  ore  "«ool«,"  "impe^monto,"  "<n- 
stnimentai"  **Mt«n»<ls,"  or  "appara- 
tus''' xcithkn  the  vneaning  of  debtor's 
exempttom  Imp*.  .9^1089  (earn  p. 

lOl^) . 

Proceeds  of  insanmoe  on  exempt  property. 
9-126fi. 
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FAZAE  IMPRI80NMEHT. 

Joint  liability  ivhere  several  independent 
terita  for  arrest  were  executed  afmul- 
taneou«[tf.  9—944. 

Time  at  which  An  arrest  to  miida  «  mf- 
feoting  its  tegalitp  or  ItaMKCy  for 
malcing  It.  9~18tt0  (caae  p.  1849) . 

Uabili^  for  false  Imprisonment  of  car- 
rier charging  passenger  who  takes 
package  left  oy  other  passenger  with 
larceny.  9-1884. 


FAUE  PBETERSBft. 

False  representoMons  in  business  tranm- 
action  as  within  stofule  relating  to 
"confidence  game.*'  9—1097  (eaae 
p.  1994), 

Evidence  of  other  similar  acts  in  ^roaeea' 

tion  for.  9-401. 
Effect  of  special  statute  as  to  false  pre* 

tenses  in  passing  worthless  chedc  on 

right  to  prosecute  under  a  general 

statute.  9-401. 
What  necessary  to  render  one  guil^  of 

obtaining  money  by  the  confidence 

game.  9-1624. 
Miawyieeentatioo  of  identity.  9-1624. 


FARMUrO  PABTHERftHIV. 

Autherity  of  metnhmr  of,  to  execute  nego- 
NaU*  puper.  9-879  (com  p»  999) . 

Power  of  member  of » to  give  chattel  mort* 
gage.  9-869. 


See  llASRB  AHn  Sbbvant. 


-  See  NAMfc 


Meame  of  damages  for  tejnry  to.  9-04. 


FXDUOIABT  BEXJ&.TION8. 

Between  corporation  and  officers,  see  GoK- 
nunom. 


FACTS. 

Review  of,  on  appeal,  see  Appeal  ANO 
Erroh. 

Instructions  on,  see  Tbial. 


hhdbe. 

^speeHve  rifffite  of  carrier,  or  of  one 
in  similar  relaMon  to  owner,  and  of 
finder  of  property  lost  or  mislaid. 
9^1888  fcose  p,  1884) . 
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CHmiauU  or  penal  reeponslbUity  for  vio- 
lating apeed  regulations.  0-^07. 

Fuhlic  fire  station  aa  public  utility  toith- 
in  conatiiutionai  or  atatttttnry  provi- 
sion relating  to  purchase,  construo- 
HoHf  or  repair  of  same.  9—1034. 

Eire  deptutmev*  as  pertaining  to  thm 
governmental  or  to  the  proprietary 
branolk  of  mwnicipttiai/.  0—143 
(ease  p.  131), 


FIRB  ESCAPE. 


As  an  attractive  nuiaanoe.  9—971  {ease 


imBS. 

LUbUiiy  of  bailee  for,  see  Bailment. 


FIJCTUXBS. 


Respective  rights  of  landlord  and  tenant 
as  to,  see  Laniuabd  and  TnuMT. 


FLOATAOB. 
Bilto  in  sfcream  A»,  eea  Wavm. 


FOanOK  OBKDirOBS. 

IHscharge  in  bankruptcy  as  Iwr  to  dOM 
due  to.   9-197  (ease  p.  1S3) . 


As  a  contract,  see  CoNsrmjTXONAi.  Liw. 
Annulment  of  corporate  franchise,  ses 

COBfOSATIONS. 


FBAUS  AMU  DECEIT. 

As  ground  for  recovery  of  payment,  sm 

Assumpsit. 
Statute  of  Frauds,  see  Contracts. 
Sufficiency  of  proof  of,  see  Evidence. 
As  to  false  pretenses,  see  Fai^  Pbb- 

TENSES. 

As  to  fraudulent  conveyances,  see  Fraudc- 

LENT  CONVIYAJNGBB. 

AeUion  of  board  of  equalization  am  mfeet- 
ino  right  to  attache  assessMtemt  on 
ground  of  assessor's  fraud.  9—1284 
(ease  p.  1377). 

In  securing  eheok,  as  available  defense 
against  paper  issued  by  draivee  hakk 
in  payment  of  cheek*  9—938. 

maudiclant  tratmuMona  am  ground  for 
disbarment  or  sm^^enmian  of  attor- 
M^.  9-190. 

Miarepresenta^n  as  regards  validity  «/ 
oonveyanoe  or  transfer  of  property 
as  fraud.   9—lOSl  (case  p.  1041). 

JJabiUty  of  sureties  on  bond  of  admin- 
istratrix mho  seeut^  her  appoint- 
m,ent  by  misrepresenting  the  deced- 
ent's identity  or  her  relationship  to 
him.   9-1  las  (case  p.  1119). 

Appiieabaity  of  statute  requiring  reprs- 
sentations  as  to  credit  of  another  to 
be  <n  writing  to  representations 
mads  wtOi  intent  ts  dfifrmmd. 
(case  p.  A3J>. 

General  rule  as  to  misrepresentation  of 

law.  9-1041. 
As  ground  for  relief  fxom  judgnunt 

5-1119. 


Of  corporate  charter,  see  GoBrounoNB. 
Of  lease,  see  Landlord  and  Tenant. 

Courts  do  not  favor.  9-488. 


IPOaOEBT. 


By  altering  instnunonts,  effect  on  civil 
liability,  see  Altkation  OP  Instrd- 

MBNT8. 

I7se   of  fietiUoua   or   assumed  name. 
9-407  (oaae  p.  401). 

Sufficiency  of  indictment  for.  9-401. 


GONTBAcn. 


FBAUDULEira  OOHVBTAHCBE. 

ApplUMtbHity  of  Buitc  Sales  Late  to  chat- 
tel mortgages  and  sales  thereunder. 
9-473  (cases  pp.  433,  471). 

Creditor's  receipt  of  proceeds  of  convey- 
ance or  transfer  by  debtor  as  estop- 
ping Mm  to  claim  that  conveyance 
or  transfer  teas  fraudulent.  9-353 
case  pt  308). 

Effect  of  sale  in  bulk  as  against  creditor 
whose  name  was  omitted  from  list 
furnished     vendor.  9-468. 


Heavy  Italle  ty»e  is  used  for  ammetattonsj  remam  tw99  for  nasss. 
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Sight  of  innocent  parchaser  of  goods  sold 
in  violation  of  Bulk  Sales  Iav  to  snb- 
Tontion  to  rights  of  creditors  whose 
daims  he  has  paid.  9-468. 

Insertion  in  petition  for  garnishment  of 
proceeds  of  goods  sold  in  violation  of 
Balk  Sales  Law,  of  allegations  re- 
garding the  sale.  9-46S. 


FKONTAOE  TAX. 

See  Public  iMpmynBHSNTS. 


FBUSTBATBD  AOVWX'UBB. 

toff  M*  emMbw  ptrfofmameo  <k  cer- 
toM  eonUngenoiee  to  exclude  doe* 
tritm  of  oomiMivfal  /rtwirailon 
whera  performance  i»  interfered 
wUh^v/ar.  9-1091. 


OAMBUirO. 


A»  ground  for  dtobormmt  or  awapemton 
of  aUomew. 


OASNISKMBHT. 


Insertion  in  petition  for  garnishment  of 
proceeds  of  goods  sold  in  violation  of 
Bulk  Sales  Law,  of  allegations  re- 
garding the  sale.  9-468. 


Oil  and  gas  lease^  see  MmsB. 

Joint  Udbilitt/  of  Utdependent  tort-feaa^ 
ore  for  ntiOande  In  emttting  aamea. 

Power  of  state  to  chonge  privmte  eontraet 

rates.  »~1430. 
Muwr  of  Mate  to  tneremm  pfmuH4m 

ratoa.  9-Xloa. 


Froof  of  genulneneam  of  letter  otiier  than 
by  proof  of  handtortting  or  type- 
wrM$ttf,  9— OS*  (oaaet  pp.  078, 
981. 


OBOra  mBGRBIOnfOB. 

stipulation  retenatng  earner  from  lia- 
bility for  injury  to  free  passenger  as 
affecting  liaMXtty  for  groam  negli' 
genoe.  9— SOI  (eaae  p,  4O0) . 


Frovialon  of  Wot9emeM.*»  Oompoiuaiton 
iMw  denying  compaiu^Hott  for  <n- 
iury  through  wilful  fail%tre  to  use. 
0-1877  (ease  p.  1874). 


HACKS  AlTD  CABS. 

As  to  taxicabs»  see  Taxicabs. 



HAZABDOUS  OCCtTPATIOV. 

Operation  of  automobile  or  automohOe 
trucft  as  a  haxardoua  occupation 
within  meaning  of  Workmen's  Com- 
pensation Aet.  0~-138S  (case  p. 
1880). 


HBABSAT; 


Eridenee  ott  see  Erases. 


KEIBS. 

Action  by,  on  bond  of  administrator,  see 

EXKCUTOBS  AND  ADMINISTRATOBS. 

Attacking  decree  of  administration  for 
fraud.  9-1119. 

Laches  of,  in  invoking  fraud  of  adminis- 
trator of  ancestor.  9-1119. 

Subrogation  of  surety  on  administrator's 
bond  to  rights  of  heirs  against  ad- 
ministrator. 9-1119. 

Estoppel  of  heirs  by  acts  of  ancestors. 


HBBBAXaST. 


Improper  tremtintmt  of  diwegm  by,  ma 

homicide.  O~920. 


HKUVATS. 


Injunetion'  as  to,  see  Injunction. 

BnQding  and  repair  of  pavemente  and 
sidewalks  and  otiker_pnbUe  iroprove- 
ments  generally,  see  Puhjc  Ihpwvs- 

HENTS. 

As  to  street  eleanhig,  see  Stbbt  Cexan* 

INC. 

IHtty  of  one  removing  mineral  under 
htghtoay  to  support  eurface. 
0-1338  (oaae  p,  1830). 

Proper  parties  to  ask  for  mandate  to  com- 
pel desiatence  from  interference  with 
highway.  9-13S0. 


The  Amsh  Im  each  elt»tlo«  ataads  tor  A.I1JI. 
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Power  of  township  offleers  to  consent  to 

interference  wiCh.  9-1330. 
Validity  of  ordinancs  accepting  highway. 

9-597. 

Trees  la. 

PropBrty  rights  of  ahutting  otonera  in 
trees  cut  or  removed  pvm,  tireet  or 
hightotty.   9-12  CO  (oaae  p.  i»OS)» 

Defeeta  Imi  lajvrim  to  teSTvlen. 

Oontrtbutorv  fwpUsrence  bf  on«  infurmA 
hy  striking  object  temporarily  de- 
posited <fi  »tre0t,    fl-«70  fvoee  p. 

Abandonment. 

Abandonment  by  nounser.  0-419. 
Sufficiency  of  evidence  of  abandonment. 
9-419. 

Power  of  attorneys  in  action  affectiiv 
highway  to  atipolate  for  ita  vaeatum, 
9-1330. 


HOMIOniE. 


Improper  treatment  of  dieeaae, 
(eaae  p.  207}  , 


Sofltcien^  of  indictment  for.  9-207. 


HOSTIUTT. 


Of  poasesaion  to  make  it  advene^  ne  Ad- 
nan  FoesBaaioH. 


Btghte  of  parties  to  contract  the  performr 
once  of  which  is  interfered  xdih  by 
war  eondUlona  or  acta  of  ffovem^ 
men!  in  proaeoutton  of  %ear  uA«ra 
performanoe  involves  doing  of  iUe- 
gal  act.  9-1518. 


nx  FAMB. 
Hooaes  of,  aee  Discwdbblt  Houan. 


niMORAXJTT. 


Am  jrPMWd  fftp  dUbmrmmnt  or 
•/  attorfwy.  9-999, 


upAnuasHT  OF  OBUOAVioira. 

Of  contracts,  see  Constitutional  Law. 


Of  wftneaa,  aee*  WmnMBa 


nCFUElk  BASBMBBITla 


See  EAaEMBNTS. 


HOUSE  or  ILI.  FAM8. 

DiSOBDEBLY  H0USE& 


As  to  divorce  or  aeparation.  aee  DiTOKB 

AND  SEPAHATION. 

Oonaent  of  hw^itmA  to  rmUUtton  •/  aei^ 
toes  by  teife  as  prerequisite  to  her 
recovery  therefor.  9—1808  {eaee  p. 
1299) . 

Btifitt  of  one  apowae  to  enjoin  torta  of 
other.  9-1009  (ease  p.  1004). 

Proof  of  knowledge  of  emancipation  of 
married  woman.  9-1299. 


XDEXTtTT* 


ICiarepresentation  of  identic  as  false  pr^ 
tense.  ^1624. 


mpBumncENT. 
For  crime  generally,  see  GanuNAIi  Law. 


mPKOVBIKEXTS. 


PnUie  improraaenta,  aee  Pmuc  iMFMim- 

MBNT8. 

Might  to  hasten  the  flow  and  increase  the 
volume  of  water  in  a  stream  by  al- 
temtlotia  or  improvemimus  in  the 
bed,   9-1211  (case  p,  1200). 

Sight  to  jndirment  awanting  defendant 
compensation  for  improreasenta  tn  ac- 
tion to  determine  MTecae  clafma  to 
proper^.  9-107. 


DfPUTBD  WOVWEt 

See  Notice. 


Beavy  Itallo  tjpo  la  nsoA  for  annotation*)  roman  type  for  cam*. 
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Deflnlthm  of  .  S-lOTa 


ZNCOUE  TA& 


See  Taxes. 


INCOMPETEHT  PER80K8. 

Sufficiency  of  evidence  to  establish  in- 
capaci^  to  make  contract.  9-972. 


iroioTMEirr,  informatioKp  axd 
ooMPiiADrr. 

Snplldtr. 

Charging  in  one  cooat  more  than  one  way 
in  which  the  defendant  was  negligent 
in  indictment  for  Diligent  homicide. 
9-207. 

DeMixiytiom  of  offenae. 

Sufficiency  of  information  for  criminal 
libel  where  manner  and  time  of  pub- 
lication are  set  forth  in  affidavits  at- 
tached to  information.  9-1091. 

Offense  of  riot.  9-M9. 

N^ligent  homicide.  9-207a 

Forgery.  9-401. 


ZHDOBBEMBHT* 

Of  note,  see  Bills  and  Nona. 


XltOVBTRIAL  XKBTTBANOB. 
See  W<HtXBIEN'8  COUFENUTIOH. 


niFANTS. 

N^ligence  towards,  see  NbcOiIGbncb. 
Ooatraets. 

jvrenfs  approval  of*  sftnetfon  of  infanVa 
contract  aa  affecting  lattefa  UaN^ 
ity  on,  or  right  to  diaafflmif  it. 
O-iaao  (case  p.  102S) . 

Kffect  of  infancy  of  employee  on  cn- 
foreeability  of  reatricttv9  covenant  in 
eontraet  of  emptoiAnent. 

Proprietar  of  certified  caceeution  in  trov« 
by  infiint  to  recover  property  deliv- 
ered under  contract  which  he  has 
scinded.  »-102S. 

Repayment  or  restoration  by  infant  on 
disaffirmance.  9-1028. 


Power  to  employ  attorn^.  d-l&28. 
Services  of  attorney  aa  *a  neeeasary. 
9-1528. 

AetloM. 

Bight  of  next  friend  to  compensation  for 
aervicea  rendered  to  infant  in  the  lit- 
igation.  0^637  (caaep.  IMS). 

Admiaaibili^  In  evidence  of  admteuons 

by.  9-1076. 
Who  may  become  next  friend  oi  infant. 

9-1528. 

Power  of  next  friend  to  admit  away  in- 
fant's rights.  9-1076. 

Authority  of  next  friend  to  compromise. 
9-1528. 

Power  of  next  friend  to  appoint  counsel 
for  infant.  9-1628. 

Power  of  next  friend  to  contract  as  to 
amount  of  counsel  fees.  9-1 528. 

Reimbursement  of  next  friend  for  ex- 
pense of  litigation.  9-1628. 


INFOBMATIOH. 


In 


diHharment  proceedings,  see  Atkhu 

NEYS. 

For  criminal  oifense,  see  Indtctmpnt,  etc. 
In  quo  warranto,  see  Quo  WARSANm 


XKJTTMCTION. 


Bight  to  ioin  several  independetft  tort- 
feaaora  M  ooMon  for  it^unctton. 
9-903. 

Bight  of  one  apottae  to  enjoin  torts  of 
other.   0-2000  (eaae  p.  lOet). 

Injunction  to  enforce  rehtrictlve  cov 
enanta  in  eontraeta  of  em^oymene. 
9-1 4S0. 

Injunction  to  prevent  violation  of  Sun- 
day law.  9— OSS  Cootfe  p.  922). 

Injunction  against  commission  of  crime. 
9-922. 

Against  payment  of  expenses  of  legisla- 
tive investigation.  9-1334. 

To  prevent  stripping  of  surface  from 
highway  to  secure  coal  beneath  it. 
9-1830. 


/floury  by,  aa  an  aoetdent  within  mean- 
ing of  aocttfent  <>t8urance  policy. 
0-s»9  (eaae  p.  aax). 


IKSOLVENOT. 


As  to  assignment  for  creditors* 

8I6NHENT  FOB  CBEDirORS. 


see  As- 
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Ab  to  bankraptc7,  we  BAKKBUPfor.  SmbrocmtloH  of  lunn 

Of  fsoipontioif,  lee  CkuPOUTioHB. 

An  to  rcceiTerB,  see  Receitebs.  Payment  of  enUre  eMm  u  condition  of 

Hght  to  aubrogaUon.  &—10O7. 


UIVPBOnOH. 

Ab  to  discovery  and  inspection,  an  DK- 

COVESY  AKD  INSPECTION. 


iNSTKnonovs. 

In  general*  we  Tbial, 


nraVBAIfCEL 
Oi&cen  and  tvntu. 

Which  party  deemed  tiw  prineipaL  0-621. 

Th«  eomtraet  ■HWiaHj.  ■ 

Provisions  in  a  book  of  instraetiona  to 
aecnta  deposited  with  state  iawranne 
an  part  of  contract 

Estoppelt  wmiTW. 

Estoppel  to  object  that  notice  of  injury 
was  not  Ml  proper  blank  where  blank 
uaed  was  famished  by  the  rampany. 

9-621. 

Retaining  without  objection  nonce  of  ac- 
cident apon  blank  form  furniMied  by 

insurer.  {►-621. 

X«tlM  o£  lo«i  or  lmj«rj. 

Waiver  of  defects  or  informalities.  9-521. 
Notice  of  accident  on  a  sickness  blank 
doe  to  mntnal  mistake.  9-521. 

Bisk  aad  «Mues  of  loss. 

inherent  defect  in  vessel  aa  affeotino 
^pteMton  whether  loss  is  due  to  "per- 
Us  of  the  aea"  wtthin  policy  of  ma- 
rine inaurance.     9—iai4k    (eate  p. 

1307) . 

A4seident  Msuronce;   injury   by  <nse<tf. 
(ea»e  p. 

Increased  haiard.  ft-521. 

Extemt  of  rooorsfiT* 

Metrfdent  tntmance:  taaMiah  as  a  puMto 
conveyance  provided  hy  a  common 
carrier  within  provitAon  for  dowMo 
or  increaeed  indemnity.  9-lS3a 
(eaae  p.  iM4>. 

What  constitntet  eittin  loss  of  sight  of 
eye.  9-621. 

Imterest  In  proceeds. 
Exemp^n  of  life  insurance,  aee  Exemp- 
tions, 


UlTEBEPIiBAHCE. 

Evidence  of  intempermte  hatttm  on  qtMi- 
tfofi  of  damages  from  death  or  per- 
aonal   Utjury.  fooss  p. 


Of  parties  to  contract  generally,  see  COM- 

Jonsbming  deed  according  to  intent  of  par- 
ties. 9-419. 


INTEBSST. 

Xtfeet  of  tear  legislation  in  nature  of 
moratory  statute  on  right  to  interest. 
9-44,  06, 


UITJBHWAI,  KBVHIIVB. 

Federal  income  tax,  see  Taxes. 

Meaning  of  term  "aseiaa  tax."  9-1567. 

Agreement  to  pay  taxes  as  inelndbig  ex- 
cise taxes*  9-1667. 

Effect  of  Federal  income  tax  on  constita- 
tional  provisions  rcqpUrii^  apportion- 
ment of  direct  taxes  according  to  pop- 
ulation. 9-1670. 


Comgetoicy  of  intozpreter  for  deaf-mute. 

nmMAidm  omosmuib. 

See  GoHBOBiCE. 


XMTcncMunoir. 

See  ImiiiiPWANOR. 


Power  of  legislature  to  investigate  eon- 
■  duct  of  private  peroon,  corporation 
or   instttmtiou.     0-1341    (emae  p. 
1334) . 
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DUonction  aninst  payment  of  expenses 
of  onanuoriaed  l^poUtive  investiga- 
tion. »-18S4. 


_  IHTOUDXTABT  UUtViTUItB. 

ConsMutionalitif  «/  statute  requiring 
persona,  regardlesa  of  financial  con- 
dlHon,  to  enga^  in  aome  buMneaa, 
profeaaion,  ocoupationt  or  emplojt- 
mmU,   9—ia99  (case  p,  1391) . 


EKBIOATIOS. 

Exerciae  of  eminent  domain  for  pufpoae 
of  irrif/ating  land  of  private  owner. 
OSSa  (oaae  p.  S78) . 

Gondemninir  land  of  one  person  as  site  for 
reservoir  from  which  to  irrigate  the 
land  of  another.  9-678. 


JITNET  BVmUBS. 

See  also  Taxicabs. 

JuriadtcHon  of  i^tblte  Service  Oommia- 
s(on  over.  0—1011  (eaae  p.  1007). 


JOIHDEB. 

Of  parties,  see  Parties. 


JOUrr  OBEDITORS  AND  DEBTOBS. 

May  acta  of  itidependent  tvrt-fwaora, 
each  of  which  alone  eauaea  or  tenda 
to  produce  some  damage,  he  com- 
Tttned  to  create  a  iotnt  Uahility. 
0-4tS0  (eaae  p.  988). 

Failore  of  declaration  against  joint  tort- 
feasors to  show  joint  liability.  9-833. 


JOINT  UABXZJTT. 

See  Joint  CBEDmnts  and  Dbbtobs. 
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Miaconduct  of  attorney  as  fudictal  of- 
ficer aa  ground  for  hia  diaharment  or 
mtspenaion.  0—19S, 

Privilege  of  communicati<m  made  to, 
9-1100. 


JUDGMENT. 

On  appeal,  see  APPEAL  AND  Error. 
Sentence  in  criminal  cases,  see  Criminal 
Law. 

Contempt  in  refusing  to  obey.  9-1629. 

Conformity'  to  pleadingf  and  proof. 

Relief  under  pleadings,  see  Pleading. 

Judgment  for  defendant  on  plea  in  bar 
which  condndes  "to  the  country. " 
9-166. 

NoK  obatante  ▼eredloto. 

Order  of  judement  non  obstante  veredicto 
in  accordance  with  directions  of  ap* 
pellate  court.  9-1. 

« 

Effect  «nd  oonoliuiTenesf.  ^ 

On  appeal,  see  Appeal  and  Error. 

Proceedings  to  set  aside  probate  decree  for 
fraud  as  a  direct  or  collateral  at- 
Uck.  9-1119. 

Effect  of  a^eed  judgment  based  upon 
compromise  between  next  friend  of 
infant  and  opposing  par^  to  elimi- 
nate question  of  author!^  of  next 
friend  to  bind  infant.  9-1528. 

Conclusiveness  against  sureties  on  ad- 
ministrator's bond  of  *  judgment 
against  him.  9-1119. 

ARsignment. 

Necessi^  of  notice  of  bankruptcy  pro- 
ceedings to  assignee  of  judgment. 
9-123. 

Belief  afcainst. 

Recovery  back  of  money  paid  upon  Judg- 
ment procured  by  trkvA  or  mistake. 
See  Assumpsit. 

On  ground  that  defendant  was  in  the 
military  service  of  the  Federal  gov- 
ernment at  time  of  rendition  of  judg- 
ment. 9-1. 

For  fraud.  9-1119. 


jmaioiAi.  KonoE. 

See  EviiffiNCB. 


JOKES. 


JUBIOIAL  POWEB. 


Encroachment  on,  see  Constitutional 
See  Practical  Joke.  Law. 
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JURT. 

Questions  for,  see  Trial. 


XXOWUDOEL 


Presumption  and  burden  of  proof  as  to, 

see  Etidehce. 
Sufficiency  of  proof  of,  see  EvmBNCi. 


LACHES. 

Estoppel  by,  see  Estopfel. 

In  general,  see  Limitation  of  Actions. 


lsA.Vt>  COKTBAOTB. 

See  Vendor  and  Purchaser. 


UUn>I4>BJ>  AHD  TEKANT. 
Lease. 

"Oil  and  gas  lease,  see  Mines. 
Conditional  sale  distinguished  from  lease. 

—  asslgBaMmtt  sablettiBB. 

£andIord'a  lien  on  gooOa  of  subtenant  or 
owlpnee  for  rent.  0-^17,  391, 

Notice  to  landlord  of  subletting.  9-438. 
Waiver  of  provision  against  subletting. 
9-438. 

Refusal  to  enforce  provision  against  sub- 
letting where  use  of  premises  for  pur- 
pose tor  which  leased  becomes  unlaw- 
foL  9-138. 

—  termlmationi  forfeiture. 

Refusal  to  enforce  provision  against  sub- 
letting where  this  would  result  in  a 
forfeiture.  9-438. 

RlCbts  and  lUUlltles  of  partiea. 

Covenant  to  pay  taxes  as  Inditdlny  in- 
come taxes.  0—lSOO. 

Right  of  tenant  to  make  alterations  in 
structures  on  tmited  premUies. 
(case  p.  43S)  . 

Effect  of  provision  authorizing  use  of 
property  for  specified  purpose  to  limit 
its  use  to  such  purpose.  9-438. 

"  rentt        _  ,.  . 

War  legislation  resMcting  fnorease  of 

rent.  9—44. 
Right  of  mortgagee  to  rent  under  war 
legtilation  in  the  nature  of  moratory 
atatuCe.  0—00. 


Subject-matter  covered  by  landtor&fs 
statutory  lien  for  rent.  0-300 
(eases  pp.  »7S,  983,  994), 

Priority  of  claim  for,  against  reoeiver. 
9-294,  ' 

Personal  liability  of  receiver  fat  rent 
9-294. 

Neeeenty  of  writtoi  contract  fbr  Uen. 
9-278. 

Enforcing  lien  by  attachment.  9-278. 

pTMuise  by  one  purchasing  goods  from 
t«iant  to  pay  rent  due  landlord  if  lat- 
ter will  not  attach  tiie  property. 
9-288. 

What  is  a  "farm"  within  meaning  of  stat- 
ute giving  landlord  a  lien  for  rent 
9-278. 

Lien  on  property  sold  conditionally  to  ten- 
ant D-283. 

Lien  on  ticket  receipts  of  tenant  operating 
a  theater.  9-294. 

When  lien  attaches.  9-283. 

Priority  of  landlord's  lien  over  lien  of 
mortgage  by  tenant  on  cropa.  9-278. 

Loss  of  lien  by  laches.  9-^94. 


I.ABOEMT. 


As  to  receiving  stolen  prop«ty»  see  Bb- 
oBiTUf  G  Simra  PoRPnnnr. 

Larceny  in  taking  package  left  by  fellow 
passenger  in  car.  9-1384. 


ULTEBAL  airPPOBT. 

Implied  easement  of,  upon  severance  »f 
tract  where  building  is  near  or  en- 
croaches upon  the  dividing  Une. 
9-488  {ease  p.  4aS) . 

As  easement  running  with  the  land.  9-485. 

Liability  of  one  attempting  to  protect  wall 
of  neighbor's  building  during  excava- 
tion, for  negligence  in  performing  hit 
undertaking.  9-485. 

Measure  of  dunages  for  destruction  ef 
building  by  removal  of.  9-486. 


XAW. 

Misrepresentation  as  to  legal  <piestleM 
affecting  title  as  fraud.  9—1034. 


LEASE. 

In  general,  see  LANia:.oia>  and  Tenant. 
Oil  and  gas  lease,  see  Mons. 


HeaTy  Italia  type  is  nieil  for  aBnotationst  romam  type  fov  nasss. 
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AUorttey'a  mteootuIucC  wUh  regard  to 
propoa^  legialatlon  as  ground  for 
4iUbwrmmlt.  0-1277  (caae  p.  1879) . 


LBOIBXATOBE. 


Delation  of  power  by,  see  CoNSTiTDTHm- 
AL  Law. 

Bower  of  legtsUiture  to  inve^igute  con- 
duct of  private  person,  corp^ratbm, 
or  taoMtution.  9-ta41  (caae  p. 
1334) . 


FailtMre  of  one  who  has  ref  useil  permit  to 
lay  sewer  across  his  property  to  take 
legal  steps  to  prevent  its  imng  laid 
as  creating  an  express  license.  9-614. 

Effect  of  silence  or  passive  acquiescence  to 
create  irrevocable  license.  9-614. 

Bevocation  of  general  invitation  to  cus- 
tomer to  enter  store.  ^74. 


LIEN. 

Of  attornev^  see  ArroRNSYs. 

Of  landlord,  see  Landlobd  and  Tbnant. 

Subrogation  to,  seo  Sdbbogatkin. 


LETTERS. 

Admissibility  in  evidence,  see  EtViraNCE. 

Presumption  of  receipt  of  letter.  9-972. 
Suffideney  of  mutual  letters  to  constitute 
contract  in  writing.  9-072. 


USTTBBS  BOOATOBT. 

Po*Der  of  court  to  isaue  or  to  honor. 
»-9ee  (ease  p.  963} . 


LIFE  nraiTRAirGB. 

See  Insubancb.  f 


UOKT. 

VaUdity  Qf  buUdtng  regulationa  requir- 
ing areas  or  open  spaces  for.  9—1040 
(eaae  p.  loas) , 

Imj^ted  easement  of  light  and  air  over 
private  alley  or  right  of  toay. 
9-1034  (caae  p.  1929}. 


As  to  disorderly  hooaes,  see  Ddbmdbrly 

HOUSEB. 

,  

UMEL  AND  SLAVSEB. 
In  cameral. 

IJabllity  of  toxcn  or  municipality  for  li- 
hel  or  slander.  9—asl  (ease  p. 
848). 

Liability  of  corporation.  9-848. 
Slander  of  UUe. 

Recording  of  instrummU  purporttng  to 
affect  tUle  ae  slander  of  title.  9-931 

(case  p.  929). 

Criminal  liability. 

Soffieienc^  of  indictment.  9-1091. 

Admissibili^  in  evidence  of  communica- 
tions to  public  oflBcer.  9-1091. 

Submitting  to  jury  qneatiott  wheliwr  ona- 
munications  offered  in  evidence  were 
privileged,  ft-1091. 

Evidence  of  subsequent  publications. 
»-1091. 


LIOHTS. 

On  automobile^  see  Automobiles. 
Electric  lights,  see  Electkic  Lights. 


XJlOTATIOir  OF  ACTIOirS. 

Adverse  possesaicm,  aee  Adverse  Posses- 
sion. 

Laehes. 

Estoppel  by  laches,  see  Estoppel. 

Loss  of  landlord's  lien  by  laches.  ^294. 
Effect  of  delay  in  absence  of  notice. 
9-1119. 

Effect  of  laches  where  suit  is  brought 
within  limitation  period.  9-1139. 

Laches  of  corporation  m  asserting  title  to 
stock  paraiased  with  its  funds  Tas  its 
officer.  9-1610. 


UMITATIOIT  OF  UABIUTT. 

By  carrier,  see  Caiouers. 

By  tel^aph  company,  see  TEt^ORAPHS. 


Tli«  dasfc  In  each  citation  ataniU  for  A.XhB* 
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Effect  o[  pvovi9lon  for,  on  enforceability    Risks  and  csuses  of  loss,  see  INSITRAMC& 
of  restrictive  covenant  in  contract  of  * 
empioyment.  9—1*81. 


LmOATIOM. 


Powers  of  banic  president  or  vice  preai- 
Oent  aa  to.  9—11*0. 


\ 


LOCAL  IKFBOVEBIENTfl. 

See  PuBuc  iMraovEHENm 


LOGGING  RAILROADS. 

Right  to  a  rate  which  shall  provide  for 
amortization  of  cost  of  road.  9-1223. 


LOGS  AKD  LOGGING. 

Rights  in  streams  for  floatage,  see  Wa- 
ters. 


LOSS. 

Of  insured  property,  cause  of,  see  Insur- 
ance. 


LOST  PROPERTT. 

Itighta  of  flnder  of,  see  PiNDER. 

Package  left  by  passenger  in  train  as  lost 
property.  9-1384. 


MAIL. 


See  PosTOFFiCE. 


BCALICE. 

Necessi^  of,  to  make  filing  of  instrument 
a  slander  of  title.  9-929. 


MAHSLAVORTBR. 

See  HoHicira. 


MANVAL  TBAimiro  EQVIPIIEIIT. 

Injury  to  pupil  by.  9-908. 


MARKETABLE  TITLE. 

See  Vendor  and  Furchaski. 


MABBIAOE. 


Subse^ptent  marriaoe  aa  bar  to  proamcM- 
tionjor  rape.   9-330  (cam  p.  33€} . 

Riffht  to  alimony,  couna^  feea,  or  auU 
money  in  caae  of  invalid  marriage. 
9-1999  (caae  9.  1219) . 


MARRIED  WOMEN'S  ACT. 

Effect  of,  on  husband's  right  to  enjoin 
tort  by  wife.  9-1064. 


KABTBB  AMD  SERVANT. 
Im  cemnaL 

Validity  and  enforceability  of  retttrictivt 
covenanta  in  amtracta  of  emptay 
ment.   9-1 4S  6  (caae  p.  1*30)  . 

Llabilltj  for  lajviy  to  sorvamt. 

Recovery  by  injured  workman  under 
Workmen's  Compensation  Act^  see 
Workmen's  Ck)HPBN%ATioN. 

Right  of  injured  servant  to  charge  aeversl 
negligent  acts  or  omissions  and  rely 
on  one  or  all.  9-248. 

—  Uabllitr  to  servants  of  third  porsom. 

lAability  of  electrio  light  or  power  ootn- 
pany  for  injury  to  employee  of  pa- 
tron.   0-174  (caav  p.  196}, 

—  ssrvant's  asavmptlon  of  risk. 

Question  for  jury  as  to,  see  Trial. 

Assumption  of  obvious  risk  caused  by  mas- 
ter's negligence.  9-223. 

—  follow  aervajita. 

Joining  employer  and  vice  principal  for 
negligence  of  latter.  9-248. 

Negligence  of  one  operating  cage  in  mine 
in  forgetting  to  engage  the  dotcfa 
when  releasing  the  nrake  to  lower  a 
cage.  9-248. 

Li«blUt7  9^  asaatov  far  aets  at  s«rvaat. 

Liability  of  city  for  negligence  of  its  of- 
ficers or  agents,  see  MtmiciPAL  C«- 
porations. 


Heavy  ItaUo  typo  is  wA  for  anaotatloiui  remaa  typo  for  ease*. 
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LtabWiif  of  «eller  for  uot  of  vrnfUoyee  <n~ 

foriHbly  retahlng  property  sold  eon* 

dUionaUy.  9—1189. 
lAabiUty  of  school  district  for  negUgenee 

of  servants  or  agoHta  ooMsIng  in^rp 

to  pupil.  9—919. 

UablUty  of  aervaats. 

Liability  of  agent,  aee  Principal  and 
A<nNT. 


MATERIALITY. 


Of  sdteration  of  ixutrument,  see  Altera- 

TTON  (V  IN8TSUMBNT8. 


MOBS  A3n>  RIOTB. 

ParUotpeMon"  in,  as  ground  for  disbar' 
ment  or  suspension  of  attorney. 
9~»01. 

Vnlawful  parade  a»  riot.  9-'6&S  (case 
p.  0*9). 

Sufficiency  of  indictment  to  charge  of- 
fense of  riot.  9-649. 

Necessity  that  all  present  commit  some 
physical  act  to  constitute  a  riot. 
M49. 

Conviction  of  riot  at  common  law  in  ab* 
sence  of  proof  of  one  element  named 
in  statute  charging  the  offense.  9-640. 


Of  stockholders,  we  Corf<«ation8. 


.        MORAIi  DEUnraUEXOT. 

As  ground  for  disbarment  of  attorney, 
Attorneys. 


Homicide 
9-993. 


MIDWIFE. 
hy     improper  treatment. 


mxES. 

InJuiT  to  servants  in,  see  Master  and 
Servant. 

SwfMO  support. 

Duty  of  one  removing  mineral  under 
highuay  to  support  surface,  9—1383 
(ease  p.  1380) . 

Oil  and  %mM  lease. 

Construction  of  provision  for  free  gas  in 
oil  and  gas  lease.  9—89  (ease  p. 
80). 

Maintenance  of  meters  upon  lines  fur- 
nishing free  gas  to  the  lessor,  9-86. 


MINORa. 


MORATORIDM. 

Validity  and  construction  of-  war  legis- 
lation in  nature  of  m4>ratory  statute. 
9-0  (ease  p.  1). 

VaUdity  and  eonstrucUon,  of  Soldiers  tfnd 
5a<Iora  OMI  Belle/  ilo*.  9-81  (eaae 
p.  78). 

Effect  of  ftoreelosiire  of  mortgage  without 
court's  order  after  passage  of  mora- 
tory statute,  to  render  title  defective. 
9-78. 


MOBTOAOB. 


See  iNrAMia 


As  to  chattel  morte;age,  see  Chattel 
Mortgacol 

Subrogation  to  rights  of  mortgagee,  aee 
Subrogation. 

Bight  of  mortgagee  to  rent  under  war 
legislation  in  the  nature  of  moratory 
statute.  9-09. 

Effect  of  tear  legislation  in  noCure  of 
moratory  statute  on  right  of  fore* 
clomtre.  ^-80, 81  (eaae  p.  78) . 

Recording  of,  as  slander  of  title.  9-Wi9. 
What  eonsUtutes  a  purchase-money  mort- 
gage. 9-1014. 


MISTAKE. 


MOTIONS  ABB  ORDERS. 


As  ground  for  recovery  of  payment,  see 
Assumpsit. 


Motion  to  dismiss,  see  DisMissAX<  OR  Dis- 
continuance. 


The  dash  Is  eaeh  eltatios  staads  for  AX.B. 
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Injurr  while  riding,  of  one  inanxed  in  ac- 
cident policy  as  an  office  manager, 
9-521. 


MOTOBTRUCKS. 


Juriadiction  of  Public  Service  Cotnmia- 
mton  over  oarriere  tranaporttngr  fty 
motoriruchm,  1^1011. 

Operation  of,  as  a  hazardous,  occupation 
witHin  meaning  of  Worlemen'a  Com- 
penaatton  Act,  &~iass  (case  p. 
1880) . 


MOVnrO  PIOTUBBB. 

Agreement  of  moving  picture  actor  act- 
ing for  a  producer  under  a  pseudonym 
that  he  will  not  use  the  pseudonym 
for  any  other  purpose.  9-1484. 


mJMICIFAI.  OORFORATZOHS. 
In  B«eral|  powan. 

Delegation  of  power  to,  see  CONSTITUTION- 
AL Law. 

As  to  highways,  see  Highways. 

Public  improvements  by,  in  general,  see 
PuBuc  Improvements. 

See  also  Towns. 

What  are  "public  utilttiee"  wUMh  con- 
atitutional  or  statutory  provisions  re' 
lattng  to  purchase,  construction,  or 
repair  of  same  by  municipal  corpora' 
tion.    0-1033  (case  p.  1031). 

Power  to  contract  with  public  service 
corporation  as  to  rates.  ^1148. 

Ovdinanoes. 

Admissihility  of  ordinances  in  evidence, 

see  Evidence. 
Presumption  and  burden  of  proof  as  to, 

see  EmffiNGE. 

Validity  of  ordinance  accepting  highway. 
9-697. 

IJabUltiM. 

Fire  department  as  pertaining  to  the 
gotfet*nmental  or  to  the  proprietary 
branch  of  munioipalUy.  9—143  (case 
p,  131). 

lAalMity  of  municipality  for  libel  or 
tUrnder,   9-asi  (case  p.  3*3) . 

ZAability  for  injury  to  pupil  in  school. 
9-Olt, 

General  rule  as  to.  9-131. 
Distinction   between   governmental  and 
ministerial  acts.  9-131. 


For   inadequate   enforcement  of  laws. 
9-131. 


KUBDEB. 


See  HOHICIK. 


MUTTJAUTT. 


Of  contract,  aee  Contbacts. 


NAOOIirO. 


Right  of  husband  to  enjoin  nagging  \t] 
wife.  9-1064. 


KAltE. 

Of  party  in  notice  by  publication,  see  Wsif 
and  Process. 


Forgery  by  use  of  fteUtious  or 
name.    9—407  (case  p.  401). 

Notice  of  probate  in  fictiUens 
9-1119. 


1IECESSABIE8. 


Of  infant,  see  Infants. 


KECBMITT. 


Works  of,  on  Sunday,  see  SUNDAY. 


HEGLXOEMOB. 


In  (CBerol. 

Of  bailee,  see  Bailment. 

Of  carrier,  see  Carriebs. 

As  to  electricity,  see  Ez^CTRHnTY. 

Joint  liability  for,  see  Joint  CUomn 

and  DSBKHtS.   

Of  master  or  servant,  see  HAffm  amb 

Servant. 

Liability  of  municipality  for,  see  Htnno- 

iPAL  Corporations. 
Liability  of  agent  for,  see  Principal  and 

Agent. 

As  to  proximate  cause,  aee  PaooaiiATE 

Cause. 

In  operation  of  railroad  train,  see  Rail- 
roads. 

Of  school  district  or  school  offieeri  see 

Schools. 

Of  telegraph  company,  see  Telegraphs. 


BeaTT  Italio  ^ve  ia  nmad  tmr  aimetatioast  mnaam  trpa  f«>  easaa. 
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Liability  of  person  cauMng  injury  for  ag- 
gravation thereof  by  aecidant. 
9~9tHi  (oaee  p.  24:8)  . 

Failure  of  depositor  sigrnin^  request  to 
vtop  payment  of  check  to  read  the 
provisions  of  the  request.  9-1067. 

tlOBS. 

Fire  eaeape  aa  an  attractive  nuiaance, 
9-971  (ease  p.  Se7)  . 

On  klckway. 

Of  driver  ctf  automobile,  see  Automcwiles. 

Criminal  or  penal  reaponufbUtty  of  puh- 
lie  officers  or  employees  for  violat- 
ing speed  regulations,   9—307  (eaam 

p.  aes). 

CoBtribntorj  neKlisemee. 

Of  person  injured  by  automobile,  sm 

AUTOUOBILES. 

Of  person  injured  on  defective  highway, 

see  Highways. 
Question  for  jury  as  to,  see  Tbial.  , 

Duty  of  pedestrian  before  crossing  street 
to  looh  for  vehicles  .approaching  on 
interaecting  street.  0—124tS  (case 
p.  tS4a). 


MEOBOE8. 


As  to  race  discrimination,  see  Race  Dis- 

CKIHINATIOH. 


Of  infant,  see  iNFANxa 


NIGHTTIME. 


Legality  of  arrest  made  in  tha  night. 
9-taSO  feose  p.  laM)  . 


WON  OBSTAHTB  VEBEDXOTO. 

See  Judgment. 


NOTAK-r  PUBXJC. 

Miaconduct  of  attorney  aa  notary  pubUo 
aa  ground  for  hia  dialtarment  or  eue- 
penaion.  9—100. 

Privilege  of  communications  to.  9-1091. 


KOTIOE. 

In  s^i^^aL 

Of  adverse  claim  to  property,  see  Advebse 

Possession. 
Of  proceedinga  in  bankruptcy,  see  Bank- 

BUPTCT. 

Of  protest  of  note,  see  Bixxs  AND  NOTES. 

Necessity  of,  to  constitute  due  process^  see 
Constitutional  Law. 

Presumption  and  burden  of  proof  as  to, 
see  Evidence. 

Sufficiency  of  proof  of,  see  Evidence. 

To  insurer  of  injury  or  death,  see  Insur- 
ance. 

Sufficiency  of,  to  confer  jurisdiction,  see 
Writ  and  Process. 

Sufficiency  of  notice  of  nuisance.  9-908. 
Effect  of  delay  in  absence  of  notice  as 
laches.  9-1119. 

Imputed. 

Notice  to  agent  for  collection  of  rents  of 
subletting  of  the  premises  aa  notice 
to  landlord.  9-488. 


NinSAHGES. 


Joint  liability  of  independent  tort-feaa' 
ara  for.  0—9SS. 

Sufficiency  of  notiee  of  nuisance.  9-908. 
Liability  of  school  district;  lack  of  notioe. 
9—908. 

Lapse  of  time  as  defense.  9-1880i 


irUNCUFATlVK  WIIX8. 


See  Wills. 


NonsuiT. 


See  Trial. 


OBJECTIONS. 

To  raise  question  on  appeal,  see  Appeal 
and  Errw. 


NONtrSER. 

Loss  of  easement  by,  see  Easements. 
Abandonment  of  highway  by,  see  High- 

WAY8. 


OFFBBS. 


In  general,  see  Contracts. 


Thm  dasfc  Im  eaek  oltatlem  stands  for  AX.R. 
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In  saneraL 

Of  eorporationsf  see  Cokforatiohs. 
Municipal  liability  for  acta  of,  see  Munic- 
ipal C(«PORATIONS. 

As  to  notary  pnblict  see  Notary  Pimuc. 
Of  township,  see  Towns. 

Privilege  of  commuTUcaUons  made  to 
publie  offlcera.  9—X090  (o€ue  p. 
lOOl) . 

liaMUtr. 

For  false  imprisonment,  see  False  Ih- 

PRISON  MENT. 

Of  school  officer,  see  Schools. 

Crimiiuil  or  penal  responsibility  of  pub- 
lic officer  or  employee  for  violating 
speed  reffulation.    9-307  (case  p. 


on*. 

Oil  and  gas  lease,  see  Mimes. 


OPINION. 

As  evidence,  see  Etidencs. 


OPTION. 

Offers  and  their  acceptance  generally,  see 
Contracts. 


FaUdtty  and  effect  of  preadoption  agree- 
ment derogaUng  from  the  atatua  or 
HgMa  ef  an  adopted  eMId  a«  jbced 
IfyetmttUe.  9-1027  (oaae  p.  l&a») . 

Aim  and  end  of  adoption  statutes.  9-162S. 
Effect  on  status  or  rights.  &-1622. 


Park  as  a  "pu,T»Hc  utility"  vetthin  ootuU- 
tutionat  or  statutory  provision  rtAat- 
ing  to  purchaact  eonatructiott,  or  re- 
pair of  pUblia  tttilUy  by  Muntc^fol 
oorporoUoH.  0—lO8i. 


PAROL  OONTBACra. 

In  general,  see  Contracts. 


PABOX.  ETXDENOE. 

See  EvzDBNGB. 


PABTIES. 


Who  are  affected  by  judgment,  see  Judg- 
ment. 

Evidence  of  interference  hj  party  vith 

trial.  9-981. 
Joining  employer  aiid  vice  principal  for 

n^ligence  of  latter.  9-248. 


OBAL  OOHTBAGTfl. 

In  general,  Contracts. 


08TE0PATOU 


fm proper  treatment  of  dtaeaae  by,  as 
homicide.  9-219. 


PABADE. 


VnUnofiil  paroAm  ae  Wot.  m-ffA8  (case 
p.  349), 

La'wfulness  of  parade  in  violation  of  mu- 
nicipal regulations.  9-549. 

What  constitutes,  within  meaning  of  ordi- 
nance requiring  permit.  9-649. 


PAKTNBBBHZP. 

iMndlord'a  lien  on  individual  property 
of  partner  for  rent.  9—317. 

Authority  of  member  of  farming  part- 
nerahip  to  execute  negotiable  paper. 
9-372  (caae  p.  899). 


PART  PAYMENT. 


Payment  of  entire  claim  of  third  person 
aa  conrlition  of  subrogation,  9—1S90 

(caae  p.  1S94:). 


PARTY  WAIX. 


Bight  of  a  co-oumer  of  a  party  or  divl- 
aton  wall  to  remove  or  demoUeh  hta 
oirn  building.  9—1329  (caae  p. 
1336). 


Heavy  italic  tjrp*  ia  ued  for  aBBOtntionsi 
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Easement  in.  9-1326. 

Damagres  for  injury  to  building  by  re- 
moval of  party  wait  9-1326. 

Right  of  one  preventing  protection  of 
par^  vail  upon  removal  of  adjoining 
building,  to  recover  for  injury  from 
tailnre  to  protect.  0-1826. 


PASS. 

See  Garriess. 


PAflSBIfOB&  OABRIES8. 

See  Carbiem. 



PATMENT. 

Recovery  of  payments  made,  see  Assump- 
sit. 

Stopping  payment  of  che^,  see  BxNKa 
Subrogation  for,  see  Subrogation. 
Of  purchase  price  of  property  sold,  see 
Vendor  and  Purchaser, 

FrauA  or  oOier  defense  to  eheoK  a»  avaiU 
able  againH  paper  iamed  drawee 
banik  in  payment  of  Oieek.  0~-oea 
(eaee  p.  900). 

Effect  of  renewal  note  as  payment. 
9-1139. 


PEACE  OPFICEB8. 

Criminal  or  penal  responMbilUy  for  vfo- 
loMnur  speed  reguUttione,  9~aS7. 

*■»     ■■  - 

PENALTIES. 

Effect  of  provtaion  for,  on  enforceability 
of  reatrietive  covenant  in  contract  of 
employmenl,  0^1*S1, 


PElBtEBEPTOaT  INSTBVCTXOKS. 

See  Trial. 


PEBFORMAHGE. 

Of  contract,  see  Contracts. 
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Evidence  against  party  of  attempt  to  sob- 
em  witness.  9-981. 


PEBIOT. 

For  parade,  see  Parades. 


PERPETTTlTiES. 

Condition  in  deed  against  transferring  or 
leasing  proper^  to  negroes  for  pe- 
riod of  twenty-five  years  under  penal- 
ty of  reverter.  9-107. 


PERSONAX  IKJURIES. 

Damages  for,  see  Damages. 
Presumption  and  burden  of  proof  as  to 

^  cause  of,  see  Evidence. 
Evidence  of  declaratumi  as  to.  see  Eri- 

DENCB. 

In  general,  see  NEcaucBHCA 


PERSOIfAI.  PBOPBRTT. 

Mortgage  of,  see  Ghattbl  M<»naAGB. 
Sale  of,  see  Sale. 


PEBSON AL  BEPRESENTATIVEfl. 

See  EzECUTms  and  Asuinxstiutoiis. 


PHOTOGRAPHS. 

Conclusiveness  of  photographs  of  scene  of 
accident.  9-604. 


PHT8IOIARS  AED  SUBOEOHS. 

Validity  and  enforoeabUity  of  reatriettve 
covenant  in  contmct  for^  employ- 
ment  of  phyeteian.  9-1*79, 

Liabaity  of  phyoictan  or  ettrgeon  for  dio- 
doelttff  profeaalonal  aeorete.  9—19^* 
(eaae  p,  IZSO). 

Homicide  by  impropo"  treatment  of  dis- 
ease.   9-^11  (caaep.907). 


PEBJUBT. 

Commiaaion  o/,  aa  ground  for  diabar-' 
ment  or  «HS]ien«<oM  of  attorney, 
9-200. 


PLAGE. 

Of  Imprisonment,  see  Criminal  Law. 

Of  delivery  of  goods  sold.  9^71. 


The  dash  in  each  eitatlom  stands  for  A.Z11JI. 
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In  criminal  prosecution^  see  Indictment, 

BTC. 


CoHCtmetloiu 

Construing    declaration  most 
against  the  pleader.  9-165. 


strongly 


Relief  under  pleadlnsa. 

Effect  of  prayer  for  possession  in  peti- 
tion to  determine  adverse  claim  to 
authorize  judgment  awarding  posses- 
sion to  plaintiff.  9-107. 

Right  to  juflgment  awarding  defendant 
compensation  for  improvements  in 
action  to  determine  adverse  claims  to 
property.  9-107. 

Reliance  on  facts  stated  in  reply.  9-1316. 

AdmlasliiMS. 

Power  of  next  friend  to  admit  away  in- 
fant's rights.  9-1076. 

Amendmemta. 

Permitting  filing  of  amended  counts  in 
information  in  disbarment  proceed- 
ings. 9-188. 

Deelarmtiom  or  eoatplalait. 

Insertion  in  petition  for  garnishment-  of 

Sroceeds  of  goods  sold  in  violation  of 
ulk  Sales  Law,  of  allegations  regard- 
ing the  sale.  9-468. 
Charging  several  negligent  acts  or  omis- 
sions and  relying  on  only  one.  9-^48. 

Reply. 

Reversal  of  decision  because  based  apoa 
matters  stated  in  the  reply  instead  of 
in  the  petition.  9-1S1&. 

Demurrer. 

Right  to  use  motion  to  dismiss  action  in- 
terchangeably with  a  demurrer. 
9-348.- 

Because  of  failure  of  declaration  against 
joint  tort-feasors  to  show  joint  lia- 
bility. »-933. 


Of  corporate  stock,  see  C<ttFOBATiONBL 


POSSESSIOK. 


Adverse,  see  Adverse  FossBSSlOH. 

Of  mortgaged  chattel,  see  Chattb.  Hort- 

GAGE. 


P08T0FFZCB. 


Withdrawal  of,  or  Tight  to  ttithdraw,  let- 
ter  from  mail  as  affecting  eoitauiM* 
maiion  of  contrat^.  (emm  p. 

382), 

Presumption  of  receipt  of  letter.  9-972. 


PRACTICAI.  JOXS. 

Right  of  victim  of  pitictieal  joke  to  re- 
cover agaiMl  its  perpetrator, 
(caae  p.  301) . 


pbe-sxistiKg  debt. 

As  consideration  for  contact,  aee  Con- 
tracts. 


PRESCRIPTION. 

Title  by,  see  Adverse  Possession. 


PBEBEirCE. 

At  execution  of  will,  see  "Wilis. 


PLEDGE  AWD  COMATBRAI.  SE- 
CDBITT. 

Pledgee  as  bona  flde  purchaser  of  note,  see 

Buxs'  AND  Notes. 
Of  corporate  stock  generally,  see  CoRFimA- 

TION& 

Laches  of  corporation  in  asserting  title 
to  stock  purchased  with  its  funds  by 
its  officer  and  pledged  him  as  col- 
lateral. 9-1610. 


POixunoN. 


Of  water,  see  Waters. 


PBB8IDEHT. 


Of  banks,  see  Banks. 


PR£8  U  KPTIOm. 


On  appeal,  see  Apfkal  and  EBmam. 
In  general,  see  Etidbnce. 


PBXNOIPAI.  AKD  AGEXT. 

Agents  of  banks,  see  Banks. 
Insurance  agent,  see  Insuranck. 
Imputing  knowledge  of  agent  to  principal, 
see  Notice. 


Baavp  Itelle  typo  Is  «s«4  for  auotatioBSi  nwMm  type  ftir  eas—. 
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SernM  of  proeew  on  agent,  see  Writ  and 

PROGBB. 

VaUdUif  of  rule  or  attpulation  making 
meaaenger  in  employment  of  tele- 
ffrapK  company  agent  of  sender  in 
taking  mteaaage  to  office  for  tran»' 
miMtoa.   0~t9as  (eaae  p.  128a) . 

For  which  parfer  iiunirance  agent  acts. 
9-621. 

Effect  of  appointment  of  receiver  for  prin- 
cipal to  revoke  agency.  9-22S.* 
Liability  of  agent  for  negligent,  d-166. 


PRXNOIPAI.  AND  STTBETY. 

ConclUBivenesa  as  to  aorety  of  judgment 

against  principal,  see  Judgment. 
Rig^t  of  surety  to  lubrogation,  see  SUB- 

BOGATION. 

Necessito  of  notice  in  bankruptcy  pro- 
cee£ngB  to  snrety  who  has  paid  the 
debt  9-123. 


PBIORITT. 


Of  chattel  mortgage.       Chattel  Uobt- 

GAOE. 

Of  claims  against  decedent's  estate  lea 

EZEGUTOa  AND  ADMINISTRATOR. 

Of  daims  against  receivers,  see  Bbcbit- 

IS8. 


PRIVATE  PURPOSE. 

Right  to  take  property  under  power  of 
eminent  domain  for,  see  Eminent 
Domain. 


PRIVATE  RAILROADS. 

Aa  to  logging  railroads,  see  Logqino  Rail- 
roads. 


PRIVILEGE. 
Of  vritness,  see  Witnesses. 


PRIVIX.EOED  ooMcmnncATioira. 

Evidence  of,  see  EmmNCB. 


PROBATE. 


PRO0E8S. 

See  Writ  and  Process. 


PROCESSIOm. 


See  Paraiwb. 


PRODUOnOH  OP  DOOUKEMTB. 

See  Discovery  and  Insfrction. 


PROFESSIONAL  SECRETS. 

Disclosure  of,  by  physician,  see  Phts^ 

CIANa  and  SURGEtOtB. 


PROHIBITIOE. 


Grant  of  supersedeas  upon  appeal  from 
denial  of  writ  of  prohibition.  9-157. 

Bight  of  supreme  court  to  examine  not 
only  the  pleadings  but  the  evidmee. 
9-1212. 


PROPERTY. 

Condemnation  of,  see  Eminent  Domain. 


PROSTITUTIOE. 

Houses  of,  see  Disorderly  Houses. 
 ■  ■- 

PROTEST. 

Of  notes,  see  Bills  and  Notes. 


PBOVABia  OIiAIlIB. 

In  bankruptcy,  see  Bankruptcy. 


PROXIMATE  CAUSE. 

Of  injury  to  pupil  on  school  premises. 
9-908. 


PBOZT. 

Signature  to  wOI  of  blind  person  by 
proxy,   9—14:10  (case  p.  1409). 


Notice  of  probate  in  fictitious  name.    Execution  of  will  by;  statute  as  to. 


9-1119. 


9-1409. 
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pSEVDOirrK. 

Agreement'of  moving  pictnre  actor  acting 
for  ft  producer  under  a  pseudonym 
that  h&  will  not  use  the  pseudonym 
for  any  other  purpose.  9-1484. 


PUBUO. 

AdTwae  poMession  againrt,  see  Asvnus 
Possession. 


PUBUG  IMPBOVEBCBITTS. 

Street  improvements  as  pubUe  utdity 
wtfhin  conatitutional  or  statutory 
]»rovfofon  relating  to  purchase,  oom 
atrwjtUm,     or    repair     of  same. 

Effect  on  statutory  exemption  of  abutting 
property  from  liability  for  mainte- 
nance of  street,  of  adoption  by  munic- 
ipality of  freeholders'  charter.  9-697. 

Power  of  court  to  review  action  as  to. 
9-623. 

AaaoasmeBts. 

iMsm  of  right  to  contest  assessment  in 
proceeding  for  street  or  sewer  im- 
provement hy  waiver,  estoppel,  or  the 
Mice.    O-ea*  (cases  pp.  G0O,  S97, 

eoe,  01*,  esOt  02a,  est). 

Loss  of  right  to  contest  aaaesmnent  in 
drainage  proceeding  hy  waiver,  es- 
toppel, or  the  like. '  9~84S  (cases 
pp.  S3S,  830) . 

Power  of  courts  to  review  action  as  to. 
9-590. 

Delegating  to  municipality  power  to  create 
assessment  district  and  apportion  as- 
sessments. 9-690. 

Right  of  one  across  whose  property  sewer 
is  laid  without  right  to  Mve  assess- 
ment for  the  improvement  canceled. 
9-614. 

Assessment  on  land  occupied  by  the  right 
of  way  for  a  drainage  improvenwnt. 

9-835. 

Assessment  levied  without  proper  certif- 
icate. 9-835. 

Sufficiency  of  certificate  Air  collection  of 
assessments.  0-836. 

Collection  of  assessment  made  under  void 
ordinance.  9-620. 

Collateral  attack  on  confirmation  of  as- 
sessment. 9-590. 

Property  subject  to  assessment.  9-835. 

Creation  of  assessment  district  by  legris- 
lature  and  assessing  property  accord- 
ing to  frontage.  9-690. 

Assessment  according  to  benefits.  9-690, 
835. 


Omtssion  of  benefited  property  from  as- 
sessment district  as  violation  of  r^^hts 
of  one  whose  property  is  included. 
9-690. 


PUBUO  MONET. 


Injunction  as  to  use  of,  see  iNJONcnoN. 


PUBUO  PBOPBBTT. 

Adverse  possession  of,  see  Advebsi  Fob- 
session. 


PUBUC  PtrKPOSE. 

Justifying  exercise  of  right  of  eminent 
domain,  see  EMtHSNT  Dohaih. 


PUBLIC  SERVICE  COlOflSSIOMB. 

As  to  control  of  carriers  and  their  rates 
generally,  see  Cakubrs. 

Jurisdiction  of  Public  Service  Cominto> 
aion  over  carriers  transporting  bf 
motor  trucks  or  ftwases.  9—lOil 
(case  p.  loot). 

power  of  Publio  Service  Commission  te 
increase  franchise  rates.  9—1160 
(case  p.  1148) . 

Source  of  jurisdictiop.  9-1007. 

Right  of  Commission  to  require  all  pro- 
ducers of  natural  gas  to  maintain 
meters  on  lines  furnishing  &ee  ga>. 
9-86. 

Validity  of  ruling  of  Public  Service  Com- 
mission as  to  rates  baaed  in  part  on 

personal  inspection  of  road  by  mem- 
ber of  Commission.  9-1223. 
Power  of  court  to  set  aside  findings. 
9-1223. 


PUBLIC  SEBTICE  GOBPOBATIOHB. 

See  also  Carriers;  Electric  Lights; 
Telephones;  Waibrs. 

What  are  "public  HtiUties"  within  eon- 
stituHonal  or  statutory  provisions 
relattnff  to  pur^utme,  construtaton, 
or  repair  of  same  by  municipal  cor- 
poration.   0—1033  (case  p.  1031). 

Power  of  Public  Service  Conunlssfon  to 
increase  franchise  rotes.  9—1106 
(case  p.  114S), 

Power  of  state  to  tiumge  private  eotOract 
rates  for  public  utiUtiee,  0-1423 
(case  p.  1420). 
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Inherent  power  of  municipality  to  rega- 

late  rates.  9-1148. 
Power  of  municipality  to  contract  as  to 

rates.  9-11^. 
Presnmption  of  abrogation  of  power  to 

regulate  rates.  9-1148. 


PVBUO  WATBR  BOTPLT. 

See  Waiebs. 



PUMISHMEMT. 

For  crime,  see  Criminal  Law. 


WO  WARRAMTO. 

Criminal  prosecution  aa  a  condition  of 
a  eivil  adion  or  proceeding  for  the 
cancelation  of  a  corporate  charter 
for  violation  of  law.  9—109  (caae 
p.  98). 


RACE  DISOBIM INATION. 

provision  in  ^ed  diseriminating  against 
persona  on  account  of  race  or  color. 
9~1S0  (dUetpp,  207,  IISJ, 


BAiuU>AD  oomnssiOH. 

See  PuBUC  SERncE  Couhissionb. 


RAimOADS. 

For  all  questions  involving  the  duty  and 
liabiu^  of  a  street  railway  company 
as  a  carrier  to  its  patrons,  or  govern- 
mental control  of  street  railway  com- 
panies, see  Carriers. 

status  of  one  at  railroad  crossing  who 
has  teatked  or  intettds  to  walfc  along 
tratHes.    9-1822  (case  p.  laiS). 


RAPE. 

Suheequent  marriage  as  har  to  pi-oaeeu- 
tion  for  rape,   9—389  (case  p.  339)  . 

Instmetioiia  in  prosecution  for  statttt<»7 
rape.  9-336. 

Evidence  of  d^endant's  general  reputa- 
tion in  prosecution  for  statutory  rape. 
9—336. 
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RATES. 

See  Carriers;  Electric  LIgbts;  Public 
Service  Corporations;  Telephones; 
Waters. 


RATIFICATIOir. 

Of  act  of  officer  or  agent  of  bank,  see 
Banks. 


REAX.  ESTATE  AGENTS. 

See  Brokks. 


REAL  PROPERTY. 

As  to  adverse  possession,  see  Adverse  Pos- 
session. 

Covenants  and  conditions  as  to,  see  Cove- 
nants AND  Conditions. 

Damages  for  injury  to,  see  Damages. 

Slander  of  title,  see  Libel  anp  Slander. 

Rights,  duties  and  liabilities  on  transfer 
of.      Vendor  and  Purchaser. 


REASOMABX.ElfESS. 

Of  carrier's  rates,  see  Carriers. 
Question  for  jury  as  to,  see  Trial. 


REOBTVERS. 

b  geaeral. 

Appointment  of  receiver  far  rattroad  oa 

affecting  service  of  process  on  agmU 
or  employee  in  action  against  com- 
pany.   9—22S  (case  p.  223). 

Effect  of  appointment  of  receiver  for 
principal  to  revoke  agency.  9-223. 

LlaMllty. 

Personal  liability  for  rent.  9-^94. 
Claims  agalnat. 

Priori^  of  landlord's  claim  for  rent. 
9-294. 

RBOEIVIim  WStVLEM  VBOVEBLTT, 

Thief  as  accomjAice  of  one  chargeA  Uf<M 
receiving  stolen  property  or  vice 
versa,  tcithln  rule  requiring  corrob- 
oration.   9-1397  (caae  p,  1893)  . 

Conviettng  one  committing  larceny  of  re- 
ceiving stolen  goods..  9-1393. 
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Liabilily  of  one  receivins  from  another 
mon^  whidi  he  had  directed  the  Ut- 
ter to  ateaL  9-1393. 


BSSCISSIOX. 

Of  infant's  contract,  see  INFANIS. 

Of  land  cmitracts,  see  Vbnook  and  Pdb- 

CHASKB. 


BBOOBDS  AXJ>  REOORDHTO  IJiWI. 

Reoorditig  of  instrument  purporting  to 
affect  tiOe  aa  sUmOer  of  title.  9~Oai 
(came  p.  920). 


BBS  OE8T& 


See  EviDENCK. 


BEOfBUBSEKEira. 

Of  next  friend  of  infant,  see  Infants. 


KEZJoious  oisonnciirATXOir. 

Frovtaion  <n  deed  ^iaoriminating  ugainKt 
persons  on  moeoxmt  of  religion. 
9-120, 


RESTAUKAXTS. 

What  to  a  reatavrant^  oaf4  or  victwding 
house  within  Sunday  Law.  0~42S 
(tMSe  p.  ^20}. 


BBBTOBATIOir. 


On  disaffirmance  of  infant's  contract, 

iNFANTa 


BEKAKDZKCk 

See  AmAZ.  and  Ebbor. 


BBMEDIE8. 

Election  of,  see  Election  of  Remedies. 


RBNEWAXi. 

Of  note,  see  Bills  and  Noveb. 


BENV.- 

See  Landlmd  and  Tenant. 


BB8TBAIXT  OF  TBADB. 

Validly  of  contracts  in  reatraint  of  trade^ 
see  Contracts. 


BESULTINO  TRUSTS. 

See  TKOsn. 


BEVEHUE. 
See  INTEBKAL  REVENUE. 


REVIEW. 

On  appeal,  see  Appeal  and  Eiotm. 
Of  judgment,  see  Judgment. 
Of  assessment,  see  Taxes, 


REPEAL 

Of  statute,  see  Statute. 


BEPLT. 


See  Pleading. 


BEPUTATIOir. 

Evidence  of,  see  Etidence. 


BETOOATIOK. 

Of  license  from  private  person,  see 

CENSE. 


'  BIOTS. 

See  Mobs  and  Riots. 

— 


RTF ARIAH  RIGHTS. 

In  streams  for  floatage,  see  Wa' 
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BISK. 

inmred  against,  see  Insurance. 


BUISS  OF  DEOISIOir. 

See  Courts. 


KVUm  OF  PBOPEBTT. 

See  Courts.  ' 


SAFETY  APPUAlfCES. 

f>rovis<on  of  Workmen'm  CotnpeiuaUon 
XMtp  denying  eompenaation  for  <n- 
furif  throuoh  wtlfvl  faUure  to  um. 
0^1377  ream  p.  137*). 

•  1*-*  • 

SAII^BS. 

Sailora*  Civil  Relief  Act,  sec  Moratorium. 

 ■ 

■ALB. 

Jn  se»«val. 

Measure  of  damages  for  breach  of  con- 
tract, see  Contracts. 
Of  land  generaUjr,  see  Vendor  and  Pue- 

CHASEB. 

VdUdUy  and  eonatr%ictton  of  cotUract  for 
male  of  Moeon's  ouiptU,  0-370  (came 
p.  971), 

Mtifittm  o/  |wrMw  to  contract  perform- 
once  of  vikUh  interfered  with  fiv 
war  eonOUUme,  (oaaee  pp. 

laoa,  1M7), 

Certificate  of  stock  as  a  negotiable  docu- 
ment of  title  within  meaning  of  Uni- 
form Sales  Act.  9-1610. 

Duty  to  famish  cars  for  transportation. 
9-1502. 

PaMtiHS.  et  title  t  dellTaxr. 

In  case  of  eonditional  sale,  see  infn. 

Passing  of  title  on  delivery  of  goods. 
9-271. 

Time  as  of  essence  of  contract  9-1602. 
Claim  that  buyer  should  have  furnished 

cars  as  excuse  for  delay  in  delivery. 

9-1502. 

Right  to  countermand  orders  because  of 
delay  in  delivery.  9-1502. 

Question  for  jury  as  to  reasonableness  of 
time  for  delivery.  9-1502. 

Right  of  seller  unable  to  deliver  at  time 
stipulated  because  of  government 
orders  for  war  purposes  to  make  de- 
liveries at  later  period.  9-1607. 

Place  of  delivery.  9-271. 
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Comditiomal  sale. 

ZMbaity  for  assault  or  U-eepase  in  foret- 
bly  retaking  property  eold  oondiUon- 
oUtf.    9-llSO  (oaaep.  1177), 

Landlord's  lien  on  property  sold  oon- 
ditionally  to  tenant.  0^92  (eaee 
p.  2Sa). 

Conditional  sale  distinguished  from  lease. 
9-1177. 

Retaking  property  by  force  as  a  conver- 
sion. 9-1177. 

Effect  of  taking  jud^ent  for  instal- 
ments of  purchase  price  to  vest  title 
.  in  the  Toidee.  9-1177. 


SALOOlfS. 

Refusal  to  enforce  provision  against  sub- 
letting in  lease  for  saloon  purposes 
where  use  of  property  for  such  pur- 
pose becomes  unlawful.  9-438. 


SCHOOLS. 

JUabfKttf  of  school  district,  munictpid 
corporation,  or  et^ool  board  for  in- 
jury to  pupil.  9-911  (oaaee  pp.  904t 
90S). 

Liability  for  injury  to  pupil  by  scrubbing 

fluid.  9-904. 
Accident  to  pupil  on  athletic  apparatus 

or  manual  training  equipment.  9-908. 
Proximate  cause  of  injury  to  pupil.  9-908. 


SECBETS. 

Disclosure  of  professional  secrets  by  phy- 
sician or  surgeon,  see  PHYSICIANS 
AND  Surgeons. 


SEHTEMOE. 

For  crime,  see  Criminal  Law. 


■EPABATIOH. 

See  DiTORCK  and  Separation. 


SEBVXOB. 

Of  writ,  see  WRir  and  Process. 
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SBBVZCES. 

Wife's  ri^t  of  action  to  recover  for,  see 

Husband  and  Wife. 
Of  next  friend  of  infant,  see  Infants. 

Evidence  on  question  of  value  of.  9-233. 


SERVITUDE. 

See  iNTOLUNTAItY  SSBTITUSB. 


SET-OFF  AMD  COUMTBROI^IM. 

Application  of  deposit  by  bank  in  the 
course  of  business,  see  Banks. 


SEWERS. 

See  Dhains  and  Sewebs. 


SKADE  TREES. 

In  highway,  see  Highways. 


SHIFPIirO. 


Right  of  partieg  to  charter  party  where 
the  performance  of  the  contract  is  in* 
terfered  with  or  prevented  by  tear 
condittona  or  acta  of  government  in 
prosecution  of  tear.  0—1021  (case 
p,  1S07}. 


SIGHT. 

What  constitutes  entire  loss  of,  within 
meaning  of  accident  insurance  policy. 
9-521. 


SUHDER  OF  TITUB. 

See  Libel  and  Slander. 


SLAVES. 

Involuntary  servitude,  see  Involdntah 
Servitude. 


SOIJIIHM  AXD  SAILMUi*  CIVIL 

REUET  ACT.. 

See  MoRATcniUH. 


sPECiAi.  uanojiTxox. 

See  SiATUTBS. 


SPEGIAI.  VERDICT. 

See  Trial. 


SPEBD. 

Criminal  or  panal  reaponaibiUtff  of  pu&Ue 
officer  or  employee  for  vioUUtnt 
speed  regulation.    0—307   (aue  f< 


STAKE  DEMAKDS. 

See  Liuitation  of  Actions. 


STATE. 

Bonds  of,  see  BoNDfl. 


SIGNATURE.  STATUTE  OF  FRAUDS. 

Of  attesting  witness,  see  Wills.  See  Contracts., 


SILEKCE.  STATUTES. 

Estoppel  by,  see  Estoppel.  la  general. 

ExdosivenesB  of  statutory  remedy.  9-88< 

Syaelal  UsialativB. 

SUNDER. 

Moratory  sTatuta  a«  apaefol  legUhOI^H. 
See  Libel  and  Slander.  9-14. 

Heavy  Itallo  tjrpe  is  ued  for  aaMetatloMa;  roman  type  for  eaa— . 
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GonstraotloB* 

Meaning  of  phrane  '*ia»t  Mekneiia,"  anif 
the  Utee.   »--40S  (efute  p.  4ii»)  . 

FtiUfwine  decisions  of  other.statea  in  coa- 
atruing  state  statute.  9-1266. 

BepML 

Effect  on  existing  rights  and  remedies. 

Effect  on  statutory  exemption  of  abutting 
property  from  liability  for  mainte- 
nance of  street,  of  adoption  by  mnnic- 
ipality  of  freeholders'  ehartar.  9-697. 


e»» 


WAT. 

Pending  appeal,  see  Appeal  and  Esbob. 
Moratory  statutes,  Moratorium. 

Refusal  of  motion  for  final  judgment  on 
plea  while  order  for  stay  remains  in 
force.  9-166. 


8T1IEBT  BAILWAY8. 

As  carriers,  see  Carrdbbs. 

street  ralltrait  an  a  public  utility  with- 
in cotuititutional  of  atatutory  pro- 
viaiona  relating  to  yurcluisc  or  con- 
st ruction  of  name  by  munietpal 
corporationa.  9—108^, 


STREETS. 


See  HiGHWAva 


-  AVBUASE. 

See  Landlord  and  Tr4ant. 


■VBPCEKA  mrOBS  TECUM. 

InconveHienee  or  expenae  aa  excwte  for 
disoheylng.    9-103  (cam  p.  107). 


STIPVIiATIOir. 


■UBKOGATIOir. 


By  tdflgraph  company,  mo  TsLMSArHS. 


■TOOK  DivniKros. 

CORPORATIONB. 


I*ayment  of  entire  claim  of  thira  peraon 
aa  condition  of  aubrogation.  O—f&OO 
(caae  p.  1S04}, 

Bight  of  innocent  parchaser  of  goods  sold 
in  violation  ot  Bulk  Sales  Law  to 
subrogation  to  rights  of  creditors 
whose  claims  he  has  paid.  9-468. 

Subrogation  of  surety  on  administra- 
tor's bond  to  rights  of  heirs  against 
administrator.  9-1119. 


STOPFINQ  PAYMEHT. 


See  Banks. 


SUIT  MOHBT. 

On  annulment  of  marriage,  see  HarriaA. 


STORE. 

Ejection  of  bhstomer  from,  see  ASRAtlLf 
AND  Battery. 

Revocation  of  license  to  enter.  9-374. 
Rudeness  of  storekeeper  to  customer  aa 
ground  for  action.  9-874. 


STREET  GLEAHXirO. 

Strret  tieanln*r  equipment  aa  a  puMlo 
utility  teithtn  eonatltutional  or  stat- 
wtory  proviaton  relatlna  to  purr^aae, 
ron^trurtlon,  or  repair  of  aame, 
0-1034. 

 f  


sunsAT. 

Injunction  to  pret^ent  violation  of  Sun- 
day law,    9~03S  (case  p.  023). 

Legaiity  of  arreat  made  on  Sunday. 
0-13M  (eaae  p.  1340). 

What  fa  "restaurant,"  *'caf4,"  or  "viei- 
ualino  houme"  ipffhfn  Sunday  law. 
9^23  (oaam  p.  420) . 

Evidence  in  suit  to  enjoin  violation  of 
Sunday  law.  0-922. 


SUPERSEDEAS. 


Pending  appeal,  see  Writ  and  EIrrcol 


9  A.L.R.- 


Tke  dash  in  Moh  eltatloiL  stamds  for  AX.B. 
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Duty  of  miner  to  leave,  see  Minks. 


■VSPENSIOH. 


Of  attorney,  see  Attorneys. 

Of  sentence,  see  Criminal  Law. 

Of  power  of  alienation,  aee  PEBpnviTiEa. 


flWINDIJUVO. 

See  Faub  Pbetensbs. 


TAXES. 

Zm  seaeraL 

Aweannents  for  public  improrements,  aee 
Public  Improvbhbnts. 

Meaning  of  word  "^taxation."  ^1&67. 
Exemptlomi. 

ComAttutUma}  t^numrraUon  of  muhject* 
of  tax  exemption  an  affecting  power 
of   legiMatare   to   free  government 
HtteurUien  or  property  from  taxatttm, 
(came  p.  43X). 

Aue»ment}  valnatloM. 

Action  of  hoard  of  vqttaHzatlon  am  affmef- 
ing  right  to  attack  OMteMment  on 
grovnd  of  aMenttor^m  fraud.  ^1884 
(case  p.  1277) . 

Right  to  assail  in  the  courts  fraodolent 
aiaeasment.  9-1277. 

Imoome  tax. 

Horenant  to  pay  taxet  an  tncludtng  In- 
come taxe.H.    0—S5eO  (case  p.  ttiS7)  . 

Stock  divldendm  as  income  for  purpoaeM 
of  taxation.   9~ta04  (eaamp.  ltS70). 

Effect  of  Federal  income  tax  on  consti- 
tutional  provisions  requiring  appor- 
tionment of  direct  taxes  sccnrdlng  to 
population.  9-1670. 


ValMUtf  of  rule  or  atiptilation  muOcimg 
mesaengcr  in  emplojfment  of  tetc' 
graph  company  agent  of  eender  in 
taking  meaoage  to  office  for  tram*- 
mimmion.    0-1230   (ease  p.  1J233). 


TELEPHONES. 


Power  of  Mate  to  taereuae  frantiiim 

ratem.  9-1109. 
PMMT  o/  atate  to  ehange  privaie  eon- 

tnwt  rotea.  0-l4aa, 


THBATBM. 


Landlord's  lien  on  ticket  receipts  of  ten- 
ant operating  a  theater.  9-294. 


As  of  essence  of  contract,  see  CoNTRACfB. 
For  delivery  of  goods  sold,  see  SAUi. 
Question  for  jury  as  to  reasonableness  of, 
see  Trial. 

Vender's  acc^ptmnxe  of  ^ajnnmU  Cmi* 
dered  after  time  epeetfted  as  waiver 
of  provielon  making  time  of  eemttre 
of  contract.    9-990  (cafe  p.  993). 

Vime  at  which  an  anvM  i»  made  as  affect- 
ing <to  tegaliii/  or  liabilltg  for  mmk- 
*H9  U.    9-iaSO  (caae  p.  19*9}. 


TITLE. 

'.Slander  of  tlfle,  see  Lnm.  and  SLAMxm. 
Defects  In,  see  Vendo«  and  Pubci 


TOBACCO. 


Aa  to  cigarettes,  aee  CiGASSTTBa 


TOOLS. 
Exemption  of,  aee  ExBHPTnms. 


TAXIOABB. 

As  to  Jitney  busses,  see  Jitney  Bitbses. 

Tarirah  as  a  public  conveyance  provided 
hn  a  common  carrier  tcithln  pro- 
vMan  of  acrUtcnt  Innuvanee  policy 
fnr  douMr  or  lnrreai*ed  indemnity. 
9~t.'i5Ci   (fiin<-  p.  tS44). 


TOWNS. 

MdaWlitu  of  town  for  Ubel  or  itmnder. 
0~8S1  (cam  p.  349). 

Power  of  township  olBcers  to  consnt  to 
interference  with  highway.  9-13^ 

Pistinctton  between  fcovernmental  acts 
and  acts  done  in  private  capacit)-- 
9-348. 
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TREATIES. 

Effect  o{  treaty  guatvtUtes  to  aUena  on 
proviaton  in  deed  dtaoriminathio 
€matnat  pernona  on  account  of  race, 
color,  or  retigion.  9—193, 


TBBBfl. 

In  street,  rights  u  to,  see  Highways. 


TRESPASS. 

Joint  liability  for,  see  Joint  Creditoss 

AND  Debtors. 
On  railroad  track,  see  Railroads. 

I.iahtlity  for  Irettputm  in  forcibly  retakf 
tng  property  mid  conditionattif. 
9—itSO   (cait€<  p.  1177). 


TBIAI- 

la  geaeraL 

Evidence  of  interference  with,  by  party. 
9-981. 

QmsUou  for  «o«ri  o>  Jnvy. 

Construction  of  contract.   9-1 B02. 

Authority  of  cashier.  9-1139. 

Question  whether  communications  to  pro>> 
ecuting  officer  offered  in  eriaenee 
were  privileged.  9-1091, 

Question  whether  broker  was  procuring 
cause  of  sate.  9-1189. 

Question  whether  any  person  interested 
in  foreclosure  suit  was  in  the  mili- 
tary service  of  the  United  States. 
9—78. 

Credibility  of  witness.   9-1245,  1409. 
Custom  or  usage.  9-1326. 
Reasonableness  as  to  time.  9-1502. 
Assumption  of  risk  by  servant.  9-^3. 

Takl&K  ease  from  jmry. 

Prayer  to  withdraw  case  from  jury  as  to 
defendant  against  whom  there  is  no 
evidence  legally  sofiicient  to  charge 
him  with  liabUity.  9-476. 

Taking  as  true  evidence  tending  to  show 
negligence,  upon  appeal  from  non- 
suit in  negligence  case.  9-654. 

Preventing  by  direction  verdict  which 
court  would  set  aside  as  unsupported 
by  evidence.  9-1409. 

Duty  to  instruct  for  defendant  when  evi- 
dence is  legally  insufficient.  9-1602. 

Instrvotiom. 

Segregation  of  fact  for  the  considera- 
tion of  the  jury.  9-476. 
Assuming  facts.  9-504. 
In  prosecution  for  statutory  rape.  &-836. 


NOTES  AND  CASES.  1683 
Verdiet. 

Judgment  notwithstanding  verdict,  see 
Judgment. 

Conflict  between  general  and  special  find- 
ings. 9-1014. 


TROVER. 

I4ahiUty  of  hank  ti^icH  eredlta  paper 
payable  to  a  corporation  to  the  per- 
sonal credit  of  corporate  officer  who 
indoritcd  it  and  pays  out  the  pro- 
ceeds on  tite  latter'a  peraonal  •check. 
0-34e  (case  p.  3*0). 

Propriety  of  certified  execuUon  in  trover 
by  infant  to  recover  property  de- 
livered under  contract  which  he  has 
rescinded.  9-1028. 

Liability  of  administrator's  l>ond  for  con- 
version of  property  by  him.  9-1119. 

Taking  forcible  possession  under  condi- 
tional sale  contract  as  conversion. 
9-1177. 


TRVSTS. 

Fiduciary  relation  between  corporation 
and  its  officers,  see  CORPOBATIONB. 

For  voting  corporate  stock,  see  Corpora- 
tions. 

Assets  as  trust  fund  for  creditors  in  case 
of  irwivent  corporation,  see  Cobfobap 

TIONS. 
ConstmotlTe. 

Purchase  by  officer  of  stocks  with  funds  of 

corporation.  9-1610. 
Constructive  trust  not  baaed  on  intention, 

9-1610. 

Renltlnc  trust. 

Intention  presumed  or  implied  as  basis  of 
resulting  tnut  9-1610. 

TraatMS. 

MieeonOuot  of  attorney  oa  IrtMloe  «• 
ground  for  his  debarment  or  aua* 
penaion.  9—168. 


TtnVMEXb 

Carrter*e  duty  to  patmenger  while  going 
through  tunnta.   9-99  (caae  p.  94) . 


imZFORlf  SAIiES  ACT. 

Certificate  of  stock  as  a  negotiable  docu- 
ment of  title  within  meaning  of  Uni- 
form Salea  Act.  9-1610. 
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VNlJLWFUI.  ASSEMBI.T. 

See  Mobs  and  Riots;  Pabades. 


TAGATZON. 


Of  highway,  see  Highways. 
Of  judgment,  see  Judgment. 


VAORAKOT. 


ConstltutiondlUy  of  statute  requiring' 
persons,  regardleaa  of  fijiancial  con- 
ilition,  to  engage  in  some  businetut, 
profemtftn,  occupation,  or  employ 
tnent.    O-iaee  (eaae  p.  1301) . 


VICE. 


Ab  ground  for  disbarment  or  naspsnmlon 
of  attorney.   9—303  (cane  p.  1S3} . 


VICE  PBESIDEHT. 

Of  bank,  see  Banks. 


VICE  PRIlffCIPAZk 


See  Hastbb  and  Servant. 


vionrAiinro  kousbs. 


Definition  of.  0-1361. 


See  Restaurants. 


VAI.UATIOK. 

Of  property  for  taxation,  see  Taxes. 


VEKDOR  AND  PUBCBASEB. 
Is  ceueraL 

Covenants  or  conditions,  see  Covenants 
AND  Conditions^ 

VenAor'a  acceptance  of  payment  tendered 
after  time  specified  aa  waiver  of  pro- 
i^fon  making  time  of  essence  of  con- 
tract.   0-~99e  (case  p.  993) . 

Necessity  of  tender  to  place  vendor  in  de- 
fault. 9-^3. 

ntlfl  vt  vendor. 

Effect  of  foreclosure  of  mortgage  without 
court's  order  after  oassage  of  mora- 
tory statute,  to  render  tiue  defective. 
9-78. 

Defect  not  sufficient  to  raise  a  reasonable 
doubt  9-78. 

Renlsaloa. 

Election  to  rescind ;  what  constitutes. 
9-993. 

Failure  to  pay  consideration  as  ground 
for.  9-1438. 


▼EHTIXiATIOir. 

Easement  of.  9-1629. 


TBBDIOT. 

See  Trial. 


VOTING  TBVST. 

See  Corporations. 


WAIVER. 

By  insurance  company,  see  Insuran(x. 

Of  objections  to  validity  of  public  im- 
provement assessment,  see  Pmuc 
Improvements. 

Vendor'9  acceptance  of  payment  tendered 
after  time  apeeiped  aa  teatver  of  pro- 
vtaion  making  time  of  emenoe  of 
contract.    0-990  (case  p.  993). 

Power  of  prctUdent  or  vice  president  of 
bank  to  toaive  corporate  rtghte. 
9-lHta  (caae  p,  1119). 

Of  provision  in  lease  against  subletting. 
9-438. 

Waiver  of  tender  by  infant  of  proper^ 
received  on  disaffimianee  of  contract. 
0-1028. 


WAtXS. 

As  to  party  wall,  see  Party  Wall. 


WANTON  INJDBT. 

See  Wilful  Injury. 


WAB. 

As  to  moratory  statutes  in  war  time,  see 

MORATOEIDU. 
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Miffhta  of  parUea  t«  tontraeta  the  per- 
formance of  which  in  Interfered  with 
or  prevented  d|f  icar  conditions  or 
arts  of  government  in  prottecutiou  of 
war.    0—1SO9  (fane  p.  t&07). 


WAR  DEPARTMENT. 

Criminal  or  penal  reaponatbility  for  vfo- 
UMng  ii|M)etf  mfuteflona.  »^e». 


—  snrfaee  waters. 

Definition  of.    9-1200. ' 

fiight  to  discharge,  in  mass.  9-1200. 

Draining  into  watercourse.  8-1200. 

Water  snpply. 

Botcer   of  Htaie   to   inereaae  fr'tnehiiie 

ratett.    0—1  leS. 
Poivcr  of  Htatc  to  change  private  con- 
tract rates,    ft— 1436. 


WILFUI.  IXJUBT. 


WAREHOUSEMEN. 

Liability  of  bailee  general^  for  injury  to 
gooda»  see  Bailhbnt. 


Stipulation  reU-a»ino  carrier  from  Ua- 
biUtf/  for  injury  to  free  paanenger  ait 
affecting  Uabitltg  for  wilful  or  wan- 
ton  injuri/.    9~a01  (ease  p.  4P0>. 


WATEBCOUBSE. 

What  is. 


WHJVI.  MlgOONDUOT. 

Of  employee  seeking  recovery  under  Work- 
men's Compensation  Act,  see  WOBK- 

HEN'S  GOHPGNBATION.  . 


WATERS. 

See  also  lunoATimi. 

Richts  featwaam  pmblle  aaA  iadlvldula.  RseevtlaH. 


wnxs. 


Povrer  of  aUOe  to  prokUK  or  reautate 
fioating  of  toga,  O—IOSS  (cane  p. 
1021} . 

Si^t  to  dose  stream  narigable  only  for 
floating  logs.  9-1021. 

Water  rlskts  mmA  aaaamamta  as  Wtwaes 
i«divi4a»la. 

RIgM  to  haatan  Cfto  flow  and  inoreaae  tli« 
volume  vf  water  in  a  afreom  hy  alters- 
oNona  or  improvemmntm  in  the  bad. 
9-lZll  (ea»e  p.  1200). 

What  are  watercoavacs.  9-1200. 

—  obatraetioa. 

Joint  liability  for  obatrurtion  or  fiooA' 
ing  of  Mtream  eauiied  by  note  of  var- 
ioum  independent  jfroprleton.  iMUt7. 

—  poUmtlom. 

May  aetm  of  independent  tort-feanorn  pol- 
luting mtream  be  combined  to  create^ 
a  $Qint  UaMWy.    0-047   feOM  p. 

033). 


Sxecution  of  toil  I  of  bUnd  peraon . 
0~1*1O  (cw*e  p.  140O)  . 

Barden  of  proving  proper  execution. 
9-1409. 

Credibility  of  witnesses  as  to.  9-1409. 

Eixecution  by  proxy;  eonstmction  of  stat- 
ute as  to.  9-1409. 

Acknowledfirment;  suffldency.  9-1409. 

Witness  affixing  signature  in  presence  of 
testator.  9-1409. 

Ooatast. 

Authority  of  court  to  consent  to  compro- 
mise of  contest.  9-1^28. 

Beferring  to  cleric  ot  court  question  of 
amount  of  fees  to  be  allowed  next 
friend  as  counsel  for  infant  pravided 
for  in  compromise.  9-1628. 

Paying  oonnsel  fees  out  of  real  property 
where  personalty  is  conanmed  by  oth- 
er diarges.  9-1628. 

Nan«npatlT«  wills. 

Meaning  of  pftram?  '*tottf  Kirlenemt^'  in 
statute  'oh    to    nuncupative  wllla. 
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Talidity  and  effect  of  provisions  in  tftti 
to  control  voting  power  of  corporate 
stoefc.    0~ia4»  (case  p.  i930). 


WITHDHAWAI^ 

Of  letter  from  mail,  see  Pobtofficb. 


WITHE88SL 


In  senersL 

Contempt  by,  see  CONTEMPT. 
Depositions  of,  see  Depositions. 
Discovery  by,  see  Discovery  and  Inspec- 
tion.- 

Privfleged  commanieations  to,  see  Evi- 
dence. 

Evidence  against  party  of  attempt  to  SQb- 
orn  witness.  9-981. 

Admissibility  against  party  to  action  of 
letter  vritten  by  him,  attempting  to 
keep  witness  away.  9-981. 

Duty  of  person  to  testify.  9-963. 

Ooatpatoaer. 

JDeaf'mute  aa  a  wttnesn,  9-489  (oaam 
p.  4SO}  . 

Competency  of  interpreter  for  deaf-mute. 
9-480. 

CroM^exsmlaatios. 

Bight  ' to  compel  accused  on  itro8»-exam~ 
ination  to  testify  to  statements  out 
of  court  improperly  obtained,  which 
amount  to  a  confession.  0— idSA 
foose  p.  iaS4) . 

Review  of  discretion  as  to.  9-207. 
To  discredit  witness.  9-207. 

PrivU^Ee  of  witness. 

Privilege  of  accused  against  self-incrim- 
ination, see  Criminal  Law. 

Duty  of  court  honoring  letters  rogatory  to 
see  that  witness  is  not  compellea  to 
give  privileged  testimony. '  9-96S. 

Impeaeltmenti  dlaoredltlng. 

Cross-examination  for  purpose  of  discred- 
iting, see  supra. 

Use  of  confession  UHprofterly  obtained, 
for  purpose  of  impearMng  defend- 
ant as  a  witness.  0—J3M  (ease  p. 
1364) . 

Credibility. 

Discrediting,  see  ante. 

Credibility  as  question  for  jury.  9-1246, 
1409. 


Abandonment  of  property.  9-1884. 
Accident.  9-1067. 
Apparatus.   9-1020  note. 
Betrayal.  9-12S0. 
Caf&    9-428  note. 

Clear  and  satisfactory  evidence.  9-1228. 

Common  carrier,  9-1644. 

Constructive  trust.  9-1610. 

Cost.    9-1540  note. 

Grime.  9-922. 

Document  of  title.  9-1010. 

Dwelling  house.  9-46-  note. 

Effects.  9-802  note. 

Engine.  9-13S0. 

Enter  into  possession.   9-8S  note. 

Entire.  9-521. 

Estate  for  years.  9-288. 

Excise  tax.  9-1657. 

Farm.  9-278. 

Foreclosure.  9-84  note.  • 

Forgery.  9-409  note. 

Gross.  9-216  note. 

Implements.  9-1020  note. 

Inadvertence.  9-1067. 

Income.  9-1570. 

Instruments.   9-1020  note. 

Involuntary  manslaughter.    9-221  note. 

Joint  9-426. 

Last  sickness.  9-459;  0-462  note. 
Lose.  9-1384. 
Maohinery.  9-1380. 
Maintain.  9-904. 
Manslaughter.  9-216  note. 
Moratorium.   9-7  note. 
Mustered  into  service.   9-26  note. 
Parade.  9-649. 

Perils  of  the  sea.   9-1307  ;  9-1814  noteu 

Private  carrier.  9-1544. 

Process.   9-24  note. 

Procession.  9-549. 

Public  convey.ince.  0-1644, 

Public  utilities.  9-1031;  9-1088  note. 

Realizing  any  security.   9-35  note. 

Reservist.   9-50  note. 

Restaurant.   9-^6;  9-429  note. 

Restaurant  keeper.  9-426. 

Sight.  9-621. 

Slander  of  title.  9-929. 

Stock  in  trade.  9-1265;  9-1269  note. 

Surface  waters.  9-1200. 

Taxation.  9-1657. 

Term.  9-288. 

Tools.  9-1020  note. 

Utensils.   9-1020  note. 

Vagrancy.  9-1361. 

Victualing  house.  9-429  note. 

Victuals.  9-429  note. 

Volunteer.   9-50  note. 

Weiner.  9-426. 

Wilful.  9-1374. 


WORKMEN'S  OOMFEKSATION. 

Operation  of  automobile  or'  automohUe 
trufik  an  a  haxardouit  acTHpotfoii. 
9-13SS  (case  p.  13SO) . 


Haavr  italle  typo  Is  need  9vr  annototlrast  roman  type  for  eaaes. 
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COMBINED  INDEX  TO 

ProvMoM  denirtfiv  compentation  for  in- 
Jury  through  wilful  failure  to  uae 
guard,  or  aaf^y  appnimce.  9—1377 
(ease  p.  1374) , 

Meaning  of  word  *'wilfaL"  9-1374. 


WOKK  OS  nOKT  lAWS. 

See  VACnUMOT. 


NOTES  AND  CASES.  1687 

WRIT  AXn>  PROCESS. 

Appointment  of  receiver  for  railroad  as 
affecting  aerviee  of  proeeae  on  a/fmtt 
or  employee  in  action  againat  com- 
pany.   0—22S  (eaae  p,  S3ai. 

Notice  of  probate  in  fietitioiu  name. 
9-1H8.  ' 


Tkm  dau  im  aaek  altatiMi  stamda  f«r  AX.B. 
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